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CITATION OF REPORTS 

Rule 46 of the Supreme Court is  a s  follows: 
Inasmuch a s  all the Reports prior to the 63d have been reprinted by the 

State, with the number of the Volume instead of the name of the Reporter, 
counsel will cite the volumes prior to 63 N. C.. as follows: 

1 and 2 Martin, ............... & ] 8s 1 N. C. 

............................ 1 Haywood " 2 " 

2 " ............................ " 3 " 

1 and 2 Car. Law Re- ,, 4 a $  

positorg & N. C. Term "' 

............................ 1 Murphey " 5 " 

2 " ............................ 6 6  6 0 

3 " ............................ " 7 " 

1 Hawks ................................ 8 
2 " ................................ ' 4  9 ' 4  

3 " ................................ " 10 " 

4 " ................................ " 11 " 

.................... 1 Devereux Law " 12 " 

2 " " .................... " 13 " 

3 " " .................... " 14 " 

4 " " .................... " 15 " 

.................... 1 " Eq. " 16 " 

2 " " .................... " 17 " 

................ 1 Dev. & Bat. Law " 18 " 

2 " ' ................ " 19 " 

3 & 4 "  ' ................ 'I 20 " 

................... 1 Dev. & Bat. Eq " 21 " 

2 " " .................. " 22 " 

1 Iredell Law ........................ " 23 " 
2 " " ........................ " 24 " 

8 " " ........................ " 25 " 

4 " " ........................ 26 " 

5 " " ........................ " 27 " 
6 " " ........................ " 28 " 

7 " " ........................ " 29 " 

8 " " ........................ " 30 " 

9 Iredell Law ...................... as 31 N. C. 
10 " " ..................... " 32 " 
11 " " ..................... " 33 " 

12 " " ..................... " 34 " 

13 " " ..................... " 35 " 

...................... 1 " Eq. " 36 " 
2 "  ........................ " 37 " 
3 " " ...................... " 38 " 
4 " " ...................... I' 39 " 
5 "  " ...................... " 40 " 
d " " ...................... " 41 " 

7 " " ...................... " 42 " 
8 <. " ...................... " 43 " 

.......................... Busbee T,aw " 44 " 
" Eq. .......................... " 45 " 

........................ 1 Jones Law " 46 " 
2 6 6  ........................ " 47 " 

3 " "  ........................ " 48 " 
4 " "  ...................... " 49 " 
5 " " ........................ " 50 " 

6 " " ........................ " 51 " 
7 " " ........................ " 52 " 
8 " " ....................... " 53 " 
1 " Eq. ....................... " 54 " 

2 " " ....................... " 55 " 
3 " " ....................... " 56 " 

4 " "  ....................... " 57 " 

5 " "  ....................... " 58 " 

6 " "  ....................... " 59 " 
................... 1 and 2 Winston " 60 " 

...................... Phillips Law " 61 " 

' Eq. ........................ " 62 " 

In  quoting from the reprinted Reports, connsel will cite always the 
marginal (i. e., the original) paging, except 1 N. C. and 20 ?:. C., which have 
been repaged throughout without marginal paging. 

The opinions published in the first six volumes of the reports were written 
by the "Court of Conference" and the Supreme Court prior t~ 1819. 

From t h e  7th to the 62d volumes, both inclusive, mill be fcund the opinions 
of the Supreme Court, consisting of three members, for the first fifty years 
of its existence, or from 1818 to 1868. The opinions of the Court, consisting 
of five members, immediately following the Civil War, are  published in the 
volumes from the 63d to the 79th, both inclusive. From the 80th to the 
10lst volumes, both inclusive, will be found the opinions o '  the Court, con- 
sisting of three members. from 1879 to 1889. The remaining rolnmes contain 
the opinions of the Court, consisting of five members, since that time or 
since 1889. 
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J U S T I C E S  

OF THE 

SUPREME COURT OF NORTH CAROLINA 
SPRING TERM, 1937. 

CHIEF JUSTICE : 

IT. P. ST.\CY. 

ASSOCIATE JUSTICES : 

HERIOT CLARKSON, MICHAEL SCHEXCK, 
GEORGE W. CONNOR, WILLIBM 9. DEVIN. 

ATTORNEY-GENERAL : 

A. A. F. SEAWELL. 

ASSISTANT ATTORNEYS-GENERAL : 

T. W. BRUTON. 
HARRY McMULLAN. 

SUPREME COURT REPORTER : 

ROBERT C. STROSG 

( ' I  ERK OF THE SUPREME COURT : 

EDWARD MURRAY. 

LIBRARIAN : 
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J U D G E S  
OF THE 

SUPERIOR COURTS OF NORTH CAROLINA 

EASTERN 1)IVISIOS 

Name District Addrcss  
WALTER L. SMALL .................................. i t  ................................. Elizabeth City. 

............................. 31. V. BARKHILL .......... ...................... Second I;.o~lig Mount. 
............................... R. HUNT PARKER ............... .... ............ Third Ii oanolxRapids. 

.............................. CLAWSON L. WILLIAMS Fourth ............................ S a n f o .  
.............................. J. PAUL FRIZZELLE ..................................... Fifth SnOW Hill. 

HESRY A. GRADY ............. .... ............... Sixth .............. ... .......... C:linton. 
............ ........ W. C. HARRIS .......................................... Seventh .. 1:aleigh. 

I?. H. CRANMER .............................................. Eighth ............................. Southport. 
K. A. SINCLAIR .............................................. K i t h  ............................... I'ayetteville. 
MARSHALL T. SPEARS ................ ............. T e n  ........................ 1)urhnm. 

SPECIAL JUDGES 
G. T'. COWPER ......................................................................................... Kinston. 

WESTERN DIVISIOS 

J O H N  H. CLEMEST .................................. Eleventh .......................... Winston-Sale111 
.............. H. HOYLE SINK .................................... Twelfth ............ Lexington. 

F. DONALD PHILLIPS .......... ... ..... ...... Thirteenth ...................... Iiockingham. 
...................... W. F. HARDING ............................................. Fourteenth Charlotte. 

FRAKK &I. ABMSTROSG ............... .. ............ Fifteenth .............. ..... ~ O Y .  
........................ WILSON \VARLICI< ........................... ... . . . . . .  Sixteenth Newton. 

.................... 5. A. ROUSSEAU ........... .... ....................... Seventeenth Wilkesboro. 
J. WILL PLESS, J R  .................... .. ............. -arion. 
P. A. JICELROY* ........................................... Nineteenth ..hh..hhh.hhhhhhhh..hh~L1~rshal 1. 

..................... FELIX E. ALLEY, SR ................. ...... ...... Twentieth 'Vaynesville. 

SPECiAL JUDGE 
.............................................................................................. FRAKK S. HILL Murphy. 

............................................................................................ SAM J. ERVIN, J R  Morgantoll. 

EMERGENCY JUDGES 
THOS. J. SHAW .................................................................................... Greensboro. 
F. 4. DANIELS .............. .. ............. .. ............................................ Gddsboro. 
T. I3. FIXLEY .................... ............. ........................................................ N t h  Wilkesboro. 

'Resigned, succeeded by  A .  Hall Johnston. Ashevllle. 



SOLICITORS 

EASTERX DIVISIOK 

Name  Distr ict  Address  
............... HERBERT R. LEARI- ................. .... ........ First ...... ..... Edenton. 

DONNELL GILLIAM ........................................ Second ............................. Tarbo1.0. 
............................... W. H. S. BURGWIS .................................. Third Woodland. 
............... CLAUDE C. CAXADAY ................................... Fourth ... ..... Benson. 

.............. ............ D. M. CLARK ............................................. Fifth .. (;r~enville.  

............................. JAMES 9. POWERS ..................................... Sixth Kinston. 
WILLIAM Y. RICKETT ................................... Seventh ......................... 1;aleigh. 

................... .... JOHX J. BURKET .............. .. ................ Eighth .. JTTilminctor~ 
T. A. M C ~ E I L L  .............................................. Ninth ................. .. .......... IIu~nberron. 

....................................................... ............................... LEO CARR Tenth Burlington. 

\VESTERN DIVISION 

ALLEN H. GWYS ......................... .. ........... Eleventh ..................... Reidsrille. 
H. L. K o o s ~ z  .............................................. Twelfth ............................ Greensboro. 
ROWLAXD S. PRUETTE ............... ... ............ Thirteenth ...................... Wadesboro. 
JOHN G. CARPENTER ................................ Fourteenth ...................... Gastonia. 
CHARLES L. COGGIK ............ ....... ....... Fifteenth ........................ Salisbury. 
L. SPURGEON SPURLISG .............................. Sixteenth ........................ 1,enoir. 

................... JNO. R. JOSES ............................................... Seventeenth 3. Wilkesboro. 
C. 0. RIDISGS .......................................... Eighteenth ...................... Forest City. 

.................... Z. V. NETTLES ............................................... Sineteenth Asheville. 
JOHN M. QUEES ........................................ e n i e t h  .................... Waynesrille. 



SUPERIOR COURTS, SPRING TERM, 1937 

The numerals in parentheses following the date of n term indicate the 
number of weeks during which the term may be held. 

T H I S  CALENDAR IS UNOFFICIAI. 
-. 

EASTERN DIVISION 

F I R S T  J U D I C I A L  D I S T R I C T  

Beaufor t - Jan .  11' ( 2 ) ;  F e b .  1 s t  ( 3 ) :  
Mar .  15' ( A ) ;  A p r i l  5 t ;  M a y  3 t  ( 2 ) .  

Cnmden-Mar.  8. 
Chowan-Mar.  29. 
Curr i tuck-Mar.  1 ;  Apr i l  2Gt 
Dare-May 24. 
Gates-Mar. 22 .  
H ~ d e - h l a v  17. 
~a~quotank-  an. 4 t ;  F e b .  8 1 :  Feb .  15. 

( A ) ;  Mar .  1 5 t :  M a y  3 t  ( A )  ( 2 ) ;  M a y  31'; 
J u n e  i t  ( 2 ) .  

Pe rqu lmans - Jan .  l l t  ( A ) ;  A p r l l  12. 
Tyrrel l -Feb.  I t ;  Apr i l  19. 

S E C O S D  J U D I C I A L  D I S T R I C T  

S p r i n g  T e r m .  1937 4 u d p . e  Frizzel le .  - - 

Edgecombe-Jan .  1 8 ;  Mar .  1 ;  M a r .  297 
( 2 ) :  h l a y  31 ( 2 ) .  

Martin-Mar. 15  ( 2 ) ;  A p r l l  1 3 t  ( A )  
( 2 ) :  J u n e  14. 

Nash-Jan.  25 ;  F e b .  1 5 t  ( 2 ) ;  Mar.  8 ;  
Apr i l  1 9 t  ( 2 ) ;  M a y  24. 

Wash ing ton-Jan .  4 ( 2 ) ;  Apr i l  1 2 t .  
Wilson-Feb. 1.; F e b .  8 t ;  M a y  10.; 

M a y  1 7 t ;  J u n e  21t .  

T H I R D  J U D I C I A L  D I S T R I C T  

S p r i n g  T e r m ,  1 9 3 7 J u d g e  G r a d y .  
Bertie--Feb. 8 ;  M a y  3 ( 2 ) .  
Ha l i f ax - Jan .  25 ( 2 ) ;  Mar .  1 5 t  ( 2 ) ;  

Apr i l  26.: M a y  3 1 t  ( 2 ) .  
Hertford-Feb.  22'; A p r i l  12$ ( 2 ) .  
Nor thampton-Mar .  29 ( 2 ) .  
V a n c e  - J a n .  4'; Mar .  1.; Mar .  87 ;  

J u n e  14'; J u n e  21 t .  
War ren- Jan .  1 1  ( 2 ) ;  M a y  17 (2 ) .  

F O U R T H  J U D I C I A L  D I S T R I C T  

S p r i n g  T e r m ,  1037 J u d g e  H a m i s .  
C h a t h a m - J a n .  1 1 ;  M a r .  I t ;  Mar.  1 5 t ;  

May  10. 
Harne t t - Jan .  4'' Feb .  I t  ( 2 ) ;  Mar .  

29t  ( A )  ( 2 ) ;  M a y  i t ;  M a y  17.; J u n e  I t  
1 2 )  

Johns ton-Jan .  4 t  ( A )  ( 2 ) ;  F e b .  8 ( A ) ;  
Feb .  1 5 t  ( 2 ) ;  Mar .  1 ( A ) ;  Mar.  8 ;  A p r l l  
12 ( A ) ;  A p r i l  1 9 t  ( 2 ) ;  J u n e  21.. 

Lee-Jan. 257 ( A ) ;  Mar .  22 (2 ) .  
Wayne-Jan .  18 ;  J a n .  2 5 t ;  Mar.  I t  ( A )  

( 2 ) ;  A p r l i  5 ;  Apr i l  1 2 t ;  M a y  24;  M a y  31t .  

F I F T H  J U D I C I A L  D I S T R I C T  

S p r i n g  T e r m ,  1 9 3 7 - J u d g e  C r a n m e r .  
Carteret-Mar.  8 ;  J u n e  7 (2 ) .  
Craven-Jan.  4'; J a n .  25 t  ( 3 ) ;  A p r l l  

5 $ ;  May  l o t ;  M a y  31'. 
Greene-Feb. 22 ( 2 ) :  J u n e  21. 

J o n e ~ - M a r .  29. 
Pamlico-Apri l  26 (21. 
Pi t t -Jan.  l l t ;  J a n .  1 8 ;  F e b .  1 5 t ;  Mar .  

15  ( 2 ) ;  Apr i l  12 ( 2 ) ;  M a y  37 ( A ) ;  May  
1 7 t  ( 2 ) .  

S I X T H  J U D I C I A L  D I S T R I C T  

S p r i n g  T e r m ,  1937--Judge S inc la i r .  
Duplin-Jan.  4 t  ( 2 )  J a n .  25.; Mar .  

8 t  ( 2 ) .  
Lenolr-Jan.  18.; F e b .  1 5 t  ( 2 ) ;  Apr i l  

5 ;  M a y  lot ( 2 ) ;  J u n e  i t  ( 2 ) ;  J u n e  21'. 
Onslow-Mar. 1 ;  Apr l l  127 ( 2 ) .  
Sampson-Feb.  1 ( 2 : ;  h l a r .  22t  ( 2 ) :  

A p r i l  26 t  (2 ) .  

S E V E N T H  J U D I C I A L  D I S T R I C T  

S p r i n g  T e r m ,  1 9 3 5 J u d g e  S m a l l .  
F rank l in - Jan .  11 ( 2 ) ;  Feb .  1 5 t  ( 2 ) ;  

May  10. 
Wake-Jan.  4'; J a n .  2 5 t ;  Feb .  1 ' ;  F e b .  

S t '  Mar .  1'. Mar .  87 ( 2 ) '  Mar .  22 t  ( 2 ) ;  
~ l ; r i l  5'; ~ b r l l  1 2 t  ( 2 ) ;  i p r i l  2 6 t ;  hla). 
3'; M a y  1 7 t  ( 2 ) ;  M a y  31'; J u n e  I t  ( 2 ) .  

E I G H T H  J U D I C I A L  D I S T R I C T  

S p r i n g  T e r m ,  1 9 3 7 J u t l g e  S m a l l .  
Brunswick-Jan .  47 ;  Apri l  5 ;  J u n e  14 t .  
Columbus-Jan.  25 ;  F e b .  1 5 t  ( 2 ) ;  Apr i l  

26 ( 2 ) ;  J u n e  21.. 
X e w  Hanover - Jan .  11'; F e b .  I t  ( 2 ) ;  

h la r .  I t  ( 2 ) ;  Mar.  15' ; A p r i l  1 2 t  ( 2 ) :  
M a y  10': M a y  24t  ( 2 ) ;  J u n e  I*. 

Pender-Mar.  22 ( 2 ) .  

N I N T H  J U D I C I A I ;  D I S T R I C T  

S p r i n g  T e r m .  1937 J u d g e  B a r n h i l l .  
Bladen-Jan.  1 :  M a r .  8 ;  A p r l l  26. 
C u m b e r l a n d  - J a n .  11'; F e b .  8 t  ( 2 ) ;  

Mar .  I *  ( A ) ;  h l a r .  2 2 t  ( 2 ) ;  M a y  3 t  ( 2 ) ;  
M a y  31.. 

Hoke-Jan.  18 ;  A p r i l  19. 
Robeson-Jan.  25' (:!); Feb .  22t  ( 2 ) ;  

A p r i l  5 t ;  Apr i l  12.; M a y  1 7 t ;  M a y  24.; 
J u n e  77; J u n e  14.. 

T E N T H  JUDICIAIL D I S T R I C T  

S p r i n g  T e r m ,  1037 4 u d q . e  P a r k e r .  
A l a m a n c e  - J a n .  257 ( A ) ;  Feb .  22.: 

Mar .  2 9 t ;  M a y  10' ( A ) ;  M a y  2 4 t  ( 2 ) .  
Durham-Jan .  4 t  ( 3  ; Feb .  15.; Feb .  

22t  ( A ) ;  Mar .  I t  ( 2 ) ;  Mar .  1 5 t  ( A ) ;  Mar .  
22'; Apr i l  1 9 t  ( A ) ;  Altr i l  26 t  i 2 ) ;  M a y  
17 ' ;  M a y  247 ( A )  ( 3 ) ;  J u n e  21 . 

Granville-Feb. 1 ( 2 ) ;  A p r i l  5 ( 2 ) .  
Orange-Mar.  1 5 ;  h l a y  l o t ;  J u n e  i; 

J u n e  14 t .  
Person-Jan.  18  ( A ) ;  J a n .  2 5 t ;  A p r l l  

19. 



COURT CALEKDAR. vii 

WESTERN DIVISIO?; 

E L E V E N T H  J U D I C I A L  D I S T R I C T  

S p r i n g  T e r m ,  1 9 3 7 J u d g e  H a r d i n g .  
Ashe-April 12'; M a y  24 t  ( A )  ( 2 ) .  
Alleghany-Apri l  26. 
Caswell-Mar. 15. 
Forsy th - Jan .  4 ( 2 ) ;  J a n .  1 s t  ( A )  ( 2 ) ;  

F e b .  1 ( 2 ) ;  F e b .  1 5 t  ( 2 ) ;  h l a r .  1 ( A )  ( 2 ) :  
Mar .  151 ( A ) ;  Mar .  227; Mar .  29 ( 2 ) ;  
A p r i l  1 2 t  ( A )  ( 2 ) ;  'May 3 ( 2 ) :  M a y  247 
( 2 ) :  J u n e  7 ( A )  ( 2 ) ;  J u n e  21t  ( 2 ) .  

Rock ingham-Jan .  18' ( 2 ) ;  h l a r .  I t  
( 2 ) ;  M a y  3 t  ( A )  ( 2 ) ;  M a y  17': J u n e  7 t  
( 2 )  

Surry-Feb.  15  r A )  ( 2 ) ;  A p r i l  1 9 ;  Apr i l  
26 ( A ) .  

I 
T W E L F T H  JUDICIAT. D I S T R I C T  1 

S p r i n g  T e r m ,  1937 J u d g e  A r m s t r o n g .  I 
- -  . 

Guilford-Jan.  4 t  ( 2 ) ;  J a n .  18 ' ;  F e b .  
I t  ( 2 ) :  F e b  1 5 t  ( A )  ( 2 ) ;  Mar .  1' ( 2 ) :  
Mar .  1 5 t  ( 2 ) ;  Mar .  29t  ( A )  ( 2 ) ;  Apr i l  
1 2 t  ( 2 ) :  A ~ r i l  26.: M a y  lo t  ( 2 ) :  May  

Davidson-Jan.  25'; F e b .  1 5 t  ( 2 )  ; Apr i l  ' 
5 t  ( A )  ( 2 ) ;  h l a y  3'; M a y  247 ( 2 ) ;  J u n e  
? I  * 

31 t  ( A ) :  ~ G n e  I t :  J u n e  14' 
Stokes-Mar. 29'; A p r i l  57 

T H I R T E E N T H  J U D I C I A L  D I S T R I C T  

S p r i n g  T e r m ,  1 9 3 7 J u d g e  W a r l i c k .  
Anson-Jan. l l * ;  Mar .  l t ;  A p r i l  12 

( 2 ) :  J u n e  I t .  
Moore-Jan. 18.; F e b .  8 t  ( A ) ;  Mar .  

227 ( A )  ( 2 ) ;  M a y  17'; May  24t .  
R ichmond-Jan .  4 * ;  Feb .  I t  ( A ) ;  Mar .  

157 ;  Apr i l  5': M a y  24t  ( A ) ;  J u n e  14 t .  
Scot land-Mar.  8 ;  Apr i l  26;; M a y  31. 
Stanly-Feb.  I t  ( 2 ) ;  Mar .  29;  M a y  l o t .  
Union-Jan.  25.; Feb .  1 5 t  ( 2 ) ;  Mar .  

2 2 t ;  May  3 t .  

F O U R T E E N T H  J U D I C I A L  D I S T R I C T  

S l ~ r i n g  T e r m ,  1 9 3 7 J u d g e  Rousseau .  
Gaston-Jan.  11'; J a n .  181 ( 2 ) ;  Mar.  

8. ( A ) ;  Mar .  1 5 t  ( 2 ) ;  Apr i l  19.; M a y  1 7 t  
( A )  ( 2 )  ; h l a y  31'. 

Mecklenburg-Jan.  4.: J a n .  l l t  ( A )  
( 2 ) ;  J a n .  25 t  ( A )  ( 2 ) ;  Feb .  I t  ( 3 ) :  F e b .  
8 t  ( A )  ( 2 ) ;  Feb .  227 ( A )  ( 2 ) ;  Feb .  22.; 
Mar.  I t  ( 2 ) ;  Mar .  S t  ( A )  ( 2 ) :  Mar .  22 t  
( A )  ( 2 ) ;  Mar .  29t  ( 2 ) ;  Apr i l .  26 t  ( 2 ) ;  
h l a y  10'; M a y  l i t  ( 2 ) :  J u n e  7'; J u n e  
147 ;  J u n e  21t .  

F I F T E E N T H  J U D I C I A L  D I S T R I C T  

S p r i n g  T e r m ,  1 9 3 7 J u d g e  Pless. 
Cabarrus-Jan.  4 ( 2 ) ;  Feb .  2 2 t :  Mar .  

1 t  ( A ) ;  Apr i l  19 ( 2 ) ;  J u n e  7 t  ( 2 ) .  
I redel l -Jan.  25 ( 2 ) ;  Mar.  87;  M a y  17 

(2 ) .  

Montgomery-Jan .  18': Apr i l  5 t  ( 2 ) .  
Randolph-Mar.  1 5 t  ( 2 ) ;  hlar .  29'. 
Rowan-Feb.  8 ( 2 ) ;  M a r .  I t ;  Mar.  S t  

( A ) ;  M a y  3 ( 2 ) .  

S I X T E E N T H  J U D I C I A I ,  D I S T R I C T  

S p r i n g  T e r m ,  1 9 3 7 - J u d g e  J IcE l roy .  
Burke-Feb.  1 5 ;  Mar .  8 t  ( 2 ) :  M a y  31 

1 7 1  
\ - 

Caldwell-Feb. 22 ( 2 ) ;  M a y  l i t  ( 2 ) .  
C a t a w b a  - J a n .  l l t  ( 2 ) ;  F e b .  1 ( 2 ) ;  

Apr i l  5 t  ( 2 ) ;  > l a y  3 t  ( 2 ) .  
( ' leveland-Jan.  4 ;  h l a r .  22 ( 2 ) ;  M a y  

1 7 t  ( A )  ( 2 ) .  
1.incoln-Jan 18 ( A ) :  J a n  25t. 
Watauga-Apr i l  19 ( 2 ) :  J u n e  i t  ( A )  

( 2 ) .  

S E V E N T E E N T H  J U D I C I A L  D I S T R I C T  

S p r i n g  T e r m ,  1 9 3 7 J u d g e  Alley.  
Alexander - June  14 ( 2 ) .  
A v ~ r y - A p r i l  5': Apr i l  12 t .  
Davie-?Jar. 1 5 ;  M a y  247. 
\litchell-Mar. 22 ( 2 ) .  
Wilkes-Mar. 1 ( 2 ) ;  A p r i l  26 ( 2 ) ;  h l ay  

31: ( 2 ) .  
Tadkin-Feb.  22*.  M a y  lo t  ( 2 ) .  

E I G H T E E N T H  J U D I C I A L  D I S T R I C T  

S p r i n g  T e r m ,  1957 J u d g e  Clement .  
Henderson-Jan .  4 t  ( 2 ) ;  Mar .  1 ( 2 ) ;  

Apr i l  267 ( 2 ) ;  M a y  24t  ( 2 ) .  
hlcDowell-Dec. 28' ;  F e b .  8 t  ( 2 ) :  J u n e  

7 ( 3 )  
Polk-Jan.  25 ( 2 ) .  
Ru the r fo rd -Apr i l  1 2 t  ( 2 ) ;  M a y  10 ( 2 ) .  
T ransy lvan ia -Mar .  29 ( 2 ) .  
Yancey-Jan.  1 S t ;  Mar .  15 ( 2 ) .  

N I N E T E E N T H  J U D I C I A L  D I S T R I C T  

S p r i n g  T e r m ,  1937--Judge S ink .  
Buncombe-Jan .  117 ( 2 ) ;  J a n .  25;  F e b .  

I t  ( 2 ) ;  F e b .  15 ;  Mar .  I t  ( 2 ) ;  Mar .  15 ;  
Mar.  29;  Apr i l  57 ( 2 ) ;  A p r i l  1 9 ;  May  3 t  
( 2 ) ;  M a y  17 ;  h l a y  31;  J u n e  7 t  ( 2 ) ;  J u n e  
21 1 2 ) .  

h l a d i s o n - ~ e b .  22;  Mar .  22;  Apr i l  26;  
May  24. 

T I V E N T I E T H  J U D I C I A I ,  D I S T R I C T  

S p r i n g  T e r m ,  1937-Judge Ph i l l ips .  
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CASES 

ARGUED AND DETERMINED 
I N  THE 

SUPREME COURT 
0 F 

NORTH CAROLINA 
AT 

RALEIGH 

FALL TERM, 1936 

ETHEL KELLY, MRS. G. C. HUNT A X D  HUSBAND, G. C. HUNT; MRS. 
LUOLA MUSE AND HUSBAND, J. B. MUSE; ANXIE McDUFFIE A N D  

HUSBAKD, DR. W. N. McDUFFIE, v. CARL DAVIS, EXECUTOR OF THE 

LAST \VILL A S D  TESTAMENT O F  S. G. GARNER, DECEASED. 

(Filed 16 December, 1936.) 

1. Estoppel § +Grantor i n  warranty deed later  acquiring title from pur- 
chaser a t  foreclosure held estopped t o  asser t  t i t le a s  against grantee. 

Partners executed a mortgage on a tract of land in which each partner 
owned a n  undivided half interest, and the proceeds of the loan were used 
for the benefit of both. Thereafter, the partnership was dissolved, and in 
the division of the property one partner deeded his interest in the tract of 
land in question to the other partner by full warranty deed, and each 
thereafter recognized the debt secured by the mortgage by making pay- 
ments to the mortgagee. After the death of the partners, the mortgage 
was foreclosed, and the executor of the grantor partner, upon paying the 
balance due on the debt, had the bid assigned and deed made to him in 
his representative capacity. H e l d :  The heirs a t  law of the grantee part- 
ner. upon paying into court one-half the balance of the debt paid by the 
executor upon the assignment of the bid, a re  the owners of the land and 
are entitled to have the mortgage and deed to the executor canceled of 
record, the executor being estopped by his testator's deed from asserting 
the after acquired title as  against the heirs a t  law of the grantee partner. 

2. Partition § 11-Deed from one tenant  t o  t h e  other  may operate t o  estop 
grantor  tenant  from asserting a f te r  acquired title against grantee 
tenant. 

The rule that partition among tenants in common merely allots the 
land in severalty without creating any title, does not apply to prevent a 
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deed from one tenant to the other from operating to estop the grantor 
tenant from setting up title to the property later acquired by transfer 
of a bid at the foreclosure sale of a mortgage esecuted on the property by 
both tenants, the proceeds of the loan secured by the mortgage having 
been used by both tenants, and the deed from the grantor 1 enant expressly 
warranting that the grantor n70uld warrant and defend the title against 
the lawful claims of all persons. 

, ~ I T E A L  by defendant from ,lloore, special  Judge, a t  March Tern], 
1936, of MOORE. Affirmed. 

The plaintiffs and defendant agreed to certain facts. and i t  was fur -  
ther agreed that the court below might render judgment thereon, with 
the right of the parties to except and assign error and appeal from the 
findings of the court. 

The judgment of the court below is as follows: "Thic: cause co~lling 
on to bcl heard and being heard before the undersigned judge, and a jury, 
after the jury had been duly selected, l a d u l l y  sworn, and regularly 
impaneled, the parties in open court naivetl. a tr ial  by the jury and 
agreed to  a i ~ d  signed the statement of facts set out in ihe rrcord and 
requested the court to render and enter such judgment thereon as the 
court might deem proper, each side reserving in open c o ~ r t  the right to 
except and appeal to such judgment as  the court might render and enter, 
wilereupon, the court, upon such statement of facts, concludes and holds 
as a matter of law as follows: 

"1. That  the testator of the defendant Carl  S. Davis, e::ccutor, having 
esecuted a d  delivered to Hugh  M. Shields, deceased, prec etessor in title 
of the plaintiffs, a warranty deed, dated 18 March, 1935, registereif in 
the office of the register of deeds for Moore County, in I k e d  Book 111, 
a t  page 367, therein conveying the lands described in parsgraph 4 of the 
complaint, the defendant is  now estopped to deny plaintiffs7 title to said 
land in said deed described, and any title the defendant, as executor of 
S .  G. Garner, deceased, may have acquired by and through the Bank of 
Pinehurst, mortgagee, by foreclosure sale by i t  under said mortgage deed 
executed by S. G. Garner and Hugh  N. Shields and wife, Kate  M. 
Shields, bearing date of 15  July,  1926, and registered in Book of Mort- 
gages 43, a t  page 480, and the deed from said Bank of Pmehurst, mort- 
gagee, dated 24 June,  1935, and registered in Deeds Book 121, a t  page 
346, office register of deeds of Moore County, fed the c s t o ~ p e l  and inured 
to the benefit of the plaintiffs in this action. 

"2. The  court further holds as a matter of lam that  the said Hugh M. 
Shields and S.  G. Garner i n  their lifetime h a ~ i n g  execuied a mortgage 
deed to the Bank of Pinehurst for the purpose of securing money for 
their joint use and the use and benefit of the said Shields 6: Garner, and 
having agreed between themselves upon the dissolution of said partner- 
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ship in  the spring of 1932 that  they still owed said debt and that  as to 
said indebtedness said partnership was not dissolved, and the parties 
agreed to  remain jointly hound therefor, and having subsequently made 
payments on said indebtetlness after said dissolution, and whatever 
Hugh M. Shields or S. G. Garner in tlieir lifetime may have done in 
regard to said indebtedness inured to their benefit, and that  since the 
death of said Hugh $1. Shields payments were made on said indebterl- 
ness by his administrator c. t. a. and C. S. Davis as agent of S .  G. 
Garner, deceased, and whaterer payment or payments made by said 
administrator of said Hugh 11. Shields, deceased, c. t. a., or C. S.  Davis 
as exccutor of the last wifi and testament of S. G. Garner, deceased, was 
made for the use and benefit of both and not for individual members 
of the partnership or tlieir representatives, and when the said Carl  S. 
Davis, executor of the last will and testament of S. G. Garner, deceased, 
caused title to the lands described in the complaint to be transferred to 
and assigned to liim by the assignment of Dwight Scotten and deed 
procured to be made to him by reason of such assignment lie took and 
now holds the title thereto in trust for tlie benefit of Hugh 11. Shields, - 
deceased, and his heirs a t  law him surviving, and in protection of the 
covenants of warranties made by S. G. Garner and Hugh  M. Shields, 
his heirs and assigns. 

"Wherefore, upon the foregoing conclusions of law drawn from the 
said agreed statement of facts, i t  is considered, ordered, and adjudged 
and decreed by the court that  the plaintiffs are the owners in fee and 
entitled to  the immediate possession of the lands described in  paragraph 
4 of the complaint, and the defendant is not the owner thereof and has 
no right, title, or interest therein, except a lien thereon for the sum of 
$116.03, being one-half of the amount of $221.00 and interest on said 
sum from 30 May, 1935, to  date, by reason of the defendant's payment 
of said sum to the Bank of Pinehurst i n  payment of the mortgage deed 
made by Shields and Garner, the plaintiffs having paid said sum into 
court for the use and benefit of the defendant i n  full settlement, satis- 
faction, and accord of said lien and deed from the Bank of Pinehurst 
to Carl S. Davis, executor of S. G. Garner, deceased, recorded in  Deed 
Book 121, a t  page 346, register of deeds' office for Moore County, is 
hereby declared null and void and ordered canceled, and the mortgage 
deed from S. G. Garner and Hugh M. Shields and wife, Kate  M. Shields, 
to the Bank of Pinehurst, recorded in  Book of Xortgages, a t  page 450, 
office of register of deeds for Moore County, and the lien declared for 
$116.03 are canceled and removed of record as a cloud on plaintiff's 
title, and the register of deeds is hereby authorized and directed to mark 
upon the margin of the deed from the Bank of Pinehurst, mortgagee, to 
Carl S. Davis, deceased, as it appeared on the record in  the book afore- 
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said, 'This deed canceled by judgment of the Superior Court of Moore 
County, March Term, 1936, in  a n  action therein pending, entitled "Ethel 
Kelly e t  al. v. Carl S. Davis, executor of the last will and testament of 
S. G. Garner, deceased," ' and will also mark the index and cross index 
of said deed on the index and cross index of real estate conveyances in 
his office 'Canceled,' and to mark upon the margin of said mortgage 
deed from Garner and Shields to the Bank of Pinehurst as it appears of 
record in Mortgage Deed Book 43, a t  page 480, 'This mortgage deed, 
being Sully paid and satisfied, is canceled of record,' a1 d to mark the 
index and cross index of said mortgage deed on the index and cross 
index of such conveyances in  his office 'Canceled.' The clerk of this 
court will mark the index and cross index of this judgment as it relates 
to the amount due the defendant by the plaintiffs, 'C'anceled.' The 
clerk of this court will tax the costs of the action againsf the defendant 
and t h ~  plaintiffs will have and recover their costs against the defendant. 

"And this cause is retired from the docket. 
CLAYT~S NOORE, 

Special Judge ,  Presiding." 

The only exception and assignment of error made by defendant in 
the court below is to the "signing and entering the judgment as appears 
in the ~.ecord." 

Gavin  & Jackson for plaintiffs. 
Mosley G. Boyet te  for defendant. 

CLARKSON, J. This is an  action brought by plaintiffs against dcfend- 
ant  to remove a cloud from the title to certain land and to declare a 
certain deed from the Bank of Pinehurst, mortgagee, to the defendant 
Carl Davis, executor of S. G. Garner, deceased, void. 

The court below decided that  defendant was estopped from claiming 
title to the land in controversy. I n  this we can see no emor. 

I n  the agreed statement of facts are the following: 
(1 )  On 5 July,  1926, Hugh M. Shields and S. G. Garner made a 

mortgage to the Bank of Pinehurst, to secure the sum of $3,000, on the 
land in controversy for borrowed money, each of them being equally 
responsible for the payment of same. 

( 2 )  For  a long time prior to 22 April, 1932, Shields and Garner mere 
copartners, owning a mercantile business and certain real estate, includ- 
ing that  in controversy, each owning one-half undivided interest in the 
partnership property. 

(3)  That  during the spring of 1932 the partnership was dissolved by 
mutual consent and in the division Garner conveyed to Shields the land 
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i n  controversy with full covenants of warranty. B y  the terms of the 
dissolution agreement, Shields and Garner were to pay off and discharge 
the indebtedness to the Bank of Pineliurst-the mortgage indebtedness 
being for the benefit of both. 

(4)  Hugh  31. Shields died on 20 February, 1934, and left the land 
in  controversy to his wife, Kate M. Shields, Ethel Krlly, an11 h 1 1 i t ~  
McDuffie. Mr. N. McDuffie duly qualified as administrator i .  f .  a. O I I  

1 &larch, 1934. Kate X. Shieltls died on 22 June,  193.3, irltestatr,, 
leaving as her lieirs a t  law and nest of kin the plaintiffs Ethel Kel l - .  
Mrs. G. C. Hunt ,  and hIrs. Luola Xuse. S. G. Garner tlictl on 1 2  
December, 193.2, learing a last will and testament nhcrein e a r l  Davis 
was named executor, and he duly qualified on 19 December. 1934. 

(5)  Both Shields and Garner before thry diet1 made certain l~apiei i t . :  
to the Bank of Pinehurst on i ts  indebtedness secured by ~iiortgage on 
nhich both TI-ere liable. Aifter  the death of Hugh M. Shields and before 
the death of S. G. G a r i i ~ r ,  TV. S. NcDuffie, adniiniqtrator c. t .  a. of 
Hugh 31. Shields, and the defendant C. S. Davis, as agent of S. G. 
Garner, made one or more payliimts on said mortgage to the Bank of 
Pincl~urs t  on or prior to 24 July,  1934, ant1 no other payme~lt  was made 
on said mortgage after that date. The plaintiffs and W. K. McDuffir, 
administrator c. t .  a. of Hugh 11. Shields, and the defendant C. S. Dayis, 
executor of the last d l  and testament of S. G. Garner, Irere not notified 
of this sale and had no notice of the foredosure of the mortgage of the 
Bank of Pinrhurst  until about 3 wreks after said mortgage had been 
foreclosed by sale of said lands on 30 May, 1935. 

(6)  The land x i s  foreclosed by the Bank of Pinehurst. Tlie I3:uilr 
of Pinehurst, by W. D. Sabiston, J r . ,  rcported said foreclosure sale as 
har ing  been made by it 30 May, 1935, under the said mortgage a b o ~ r  
referred to, and that a t  said sale Dwight Scotten b ~ c n m e  the lnst and 
highest bidder i n  the sum of $221.00. After said sale the defendant 
C. S. Davis, executor, negotiated with tlie Bank of Pineliurst and 
Dn-ight Scotten and caused to be transferred the bid of D~vight  Scotten 
to tlie defendant as executor as aforesaid on 21 Junc,  1935, and pursuant 
to said assignment 'the Bank of Pinehurst executed and dclircretl to the 
said C. S. Daris, executor, deed dated 24 June,  1935, therein conveying 
to said Davis, esecutor, the aforesaid lands described in snit1 mortgage 
deed. 

( 7 )  At the time of said sale on 30 May, 1935, the said Shields and 
Garner were indebted to the said Bank of Pinehurst in the sum of 
$200.00 and interest and cost of such sale amounting to $221.00. The 
plaintiffs have tendered to C. S. Daris, executor, one-half of the prin- 
cipal, interest, and cost, and offer to pay into court the said sum in cash. 

The deed from S. G. Garner (single) to Hugh hf. Shields, d a t d  
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18 March, 1932, corering the land in  controversy, has this i n  i t :  "And 
the said party of the first part  covenants that  he is seized of said prem- 
ises in fee, and has the right to convey the same in  fee simple, that  the 
same is free and clear from all encumbrances, and that  h3 will warrant 
and defend the said title to the same against the lawful claims of all 
persons whomsoever." 

S. G. Garner owed one-half the debt as between him and Hugh 31. 
Shields. On the record there is no dispute as to this either by Shields 
or Garner before they died, or by their respective administrator c. t .  a .  
or executor, the defendant. 

The land in controversy was wort11 not less than $2,000. S. G. Garner 
owed the debt as ~ r e l l  as Hugh 31. Shields. When he died his estate n a s  
liable for the payment. This mas recognized by the deferdant executor, 
Garner, who was joint and sererally liable on the note setured by mort- 
gage to the Bank of Pinehurst. Then, again, Garner made a covenant 
with Shields that he ~ o u l d  "warrant and defend the said title to the 
same against thc lawful claims of all persons whon~soever." We think 
under the facts and circumstances there was such a truc;t relationship 
existiilg that  the defendant is  estopped to claim title to the land in 
controvwsy. 

I n  Spe igh t  u. l r u s t  Co., 209 N. C., 563, a wife mas surety on the 
note of her husband and executed a mortgage on her land as security 
for his debt, and the husband subsequently bought the land a t  a sale 
under the mortgage, paid off the debt with his own money, and took 
title to the land to himself. This Court held that  a court of equity will 
impress on the legal title thus acquired a trust in favor of the wife, 
quoting a t  pp. 565-566, from Pomeroy on Equity Jurisprudence, sec. 
1044, as follows: "Constructire trusts include all thost. instances in 
mhicli a trust is raised by the doctrines of equity for the purpose of 
working out justice in the most efficient manner, where there is  no inten- 
tion of the partics to create such a relation, and in most cases contrary 
to the intention of the one holding the legal title, and where there is no 
express or implied, written or verbal, declaration of the trust. They 
arise mhen the legal title to property is obtained by a 'person in riolation, 
express or implied, of some duty owed to the one who is equitably 
entitled. and mhen the property thus obtained is  held in hostility to his 
beneficial rights of ownership." Beck te l  v. Bohannon ,  198 N. C., 730 
(732.3). 

We have here a debt which Garner's estate owed a r d  he and his 
executor were in duty bound to pay. The total due of $22 1.00 and inter- 
est from 30 May, 1933, without notice to the executor of Ahields, or the 
heirs a t  law, and contrary to the express warranty in the deed, defend- 
ant  as executor purchased the land, worth not less than $2,000, and now 
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claims same. I n  good conscience, equity, and justice this cannot be 
done. H e  holds the legal title as trustee for the  lai in tiffs and is 
estopped to claim an adverse title against plaintiffs. The  judgment 
provides for the payment of one-half by each, which is fa i r  dealing and 
honesty-not the best policy but the only policy in  dealings between 
man and man. 

The defendant cites Jones v. Myaf t ,  153 N. C., 225 (230), where it is 
said:  "It is  settled by several decisions of this Court that  actual parti- 
tion merely designates the share of the tenant in common and allots it to 
him in  severalty. Harrison v. Ray,  108 N.  C., 215; Harringfon v. 
Rawls, 136 N.  C., 65; Carson v. Carson, 122 N .  C., 645. I t  does not 
create or manufactnre a title." Power Co. v.  Taylor, 191 N .  C., 3 2 9 ;  
Burroughs v. IVomble, 205 N.  C., 432 (434) ;  Insurance Co. u. Dial, 
209 N.  C., 339 (348). These cases are not applicable to the present 
case. When Garner made the deed to Shields the Bank of Pinehurst 
had a lien on the property and Garner, with knowledge that he and 
Shields were both liable on same, expressly covenanted that he would 
warrant  and defend the title to the same against the lawful claims of all 
persons whomsoever. I n  the face of this warranty i t  would be inequit- 
able and unconscionable for his executor to buy in  the land when the 
Bank of Pinehurst sold same. There mas a trust relationship, and he 
is estopped to do this. I n  Bailey v. Howell, 209 N.  C., 712 (716), i t  is 
said:  "The acquisition of an outstanding adverse title by one of the 
tenants i n  common, who is in possession, inurcs to the benefit of all. 
And this rule applies to tax sales. Tiffany Real Prop., see. 201. 
Goralski v .  Postuski, 179 Ill., 177, 20 Am. St.  Rep., 98." 

I n  the present case, we think, under all the facts and circumstances, 
there was such a trust relationship that  forbids a hostile attitude. The 
instant case is  different from Everkart v.  Adderfon, 175 N .  C., 403. 

F o r  the reasons given, the judgment in the court below is  
Affirmed. 

MARY C. PARRISH v. THE BOPSELL MBNUFACTURIPiG 
COhlPANY ET AL. 

(Filed 16 December, 1936.) 

1. Master and Servant § 23: Principal and Agent § 10-Liability of mas- 
ter  or  principal for wrongful acts of servant 01. agent. 

A master or principal is liable for torts committed by his servant or 
agent in the scope of his employment and in furtherance of the superior's 
business, or which are authorized or ratified by the superior, but the 
master or principal is not liable to third persons for wrongful acts of the 
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servant or agent committed outside the legitimate scope o ?  the employment 
and without specific authority from or ratification by the superior. 

2. Principal and  Agent § 7- 
Testimony of declarations of an alleged agent are incompetent to Imve  

either the fact of agency or the nature and estent of t 'w authority, but 
the direct testimony of the alleged agent is competent or1 either question. 

3. Same-Evidence held t o  disclose t h a t  agent was not  authorized t o  inl- 
prison plaintiff. 

Plaintiff testified tliat the individual defendant, a11 assistant s l~ l~er in -  
tei~dent, stated she had tallied with the manager of the corporate defentl- 
atit over the phone and had been authorized to search plnintiff and others 
for wages pnid two employees which had been lost. Tlie individual dc- 
fendant testified tliat she had not been authorized to sc.nrc.h plaintiff. 
Hcld:  The testimony of the declarations of the individual defendant \ \as  
incompetent a s  hearsay, while her direct testimony as  to the nature and 
estent of her authority was competent, and the compete1 t evidence estab- 
lishes tliat tlie corporate defendant did not authorize or ratify the indi- 
vidual defendant's act of searching plaintiff. 

4. Master and  Servant § 23: Principal and Agent § 10-ICvidence held t o  
disclose tha t  search of plaintiff was outside scope of agent's authority. 

The evidence tlisclosed that the wages of two employee:, nliich had been 
paid them by the corporate defendant had been lost and tliat all employees 
in the room had been searched in an effort to recover the money, and 
plaintiff contended tliat she did not voluntarily submit to the search hut 
was forced to submit thereto by the assistant superintendent of the corlw- 
rate defendant. Hcld:  The money did not heh ng to the corporate de- 
fendant, but to the two employees nlio hat1 lost it ,  a r d  the search of 
plaiiltiff was outside the scope of the assistant superinterdent's authority, 
the recovery of the money not being in furtherance of the corporate de- 
fendant's interest, or nithin the scope of tlie assistant superintendent's 
authority. 

5. False Imprisonment 5 2- 

Conflicting evidence on the question of whether tlie hdividual defend- 
ant forced plaintiff to submit to a search for money of two employees 
nliich had been lost, takes the case to the jury as to the iiitlividual defend- 
ant, and the fact that  tlie liability of the corporate tlefenlant was errone- 
onsly submitted to the jury in the action cannot avail the individual 
defendant. 

6. False Imprisonment § 1- 

Involuntary restraint and its unlnn.fnlness are the t ~ o  essential ele- 
ments of the offense of false imprisonment, which generally include assault 
and battery, and must include a technical assault a t  lens:. 

;IPPE.:AL by defendants f r o m  Hill, Special Judge, a t  M a y  Term, 1936, 
of G a s ~ o s .  

C i r i l  action for  false imprisonment  o r  false arrest.  
T h e  corporate defendant is engaged i n  the  manufacturl? of rugs, mats, 

bedspreads, etc., a n d  employs a number of women, 40 01 50, to  operate  
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its sewing machines. The night shift works from 5 :I5 p.m. to 1 :45 
a.m., with half an  hour for lunch from 9 :30 to 10 :00 o'clock. The 
plaintiff was so working on the night of 8 February, 1936, when Miss 
Elaine Tucker, "Assistant Superintendent in  Charge of the Girls' 
Room," or "Instructor" to see that right colors are used, announced that 
tmo'of the girls had lost their weekly wages, which had been paid to 
then1 that night, and suggested that a search be made to see if the money 
could be foulid. This was done. They went through each spread which 
had been made that night. 

Plaintiff testifies: "Miss Tucker said that she had talked with Mrs. 
Fuller over the phone and that Mrs. Fuller had given her instructions to 
fasten the doors and search everyone. (Objection and motion to strike; 
overruled; exception.) . . . I said, 'Well, she can't do that.' . . . 
I told Miss Tucker that I did not want to be searched and that I did not 
have the money and knew nothing about it. . . . Then I said, 'Well, 
if it has to be done and I can't go home, come on and let's get through 
with it, so that I can go home.' . . . I t  was after 2 o'clock and we 
went over into another room where Miss Tucker searched me. . . . 
Miss Tucker said she had called two policemen." 

Cross-examination: "We were all wanting the girls to get their 
money. We were all willing to cooperate. I wanted to be free from 
suspicion, but I was not willing to be searched." 

Miss Tucker's testimony is somewhat different: "All the employees 
in the room unanimously asked to be searched. No one objected to being 
searched. Mrs. Parrish asked to be searched. . . . I did not touch 
her ;  she asked me the second time to search her. . . . I did not 
have authority to search them. . . . I was not carrying out Nrs .  
Fuller's instructions." 

Mrs. I;. B. Fuller is secretary and treasurer and local manager of the 
corporate defentlant. She was at  home on the night in question, con- 
fined to her bed with the "Flu." She knew nothing of the occurrence 
until i t  was all over. Niss Tucker never talked with her until after the 
search had been made, and no authority was given to Miss Tucker to 
make the search. "The Boysell Company had no interest i n  this money. 
. . . I t  did not belong to the Boysell Company, but to the 
. . . Neither was i t  of any benefit to Elaine or myself whether they 
found it." No  money was ever found. 

At the close of all the evidence, the motion for judgment of nonsuit 
was allowed as to Mrs. L. 13. Fuller, and overruled as to the other 
defendants. 

The jury, i n  response to issues submitted, found that the plaintiff had 
been "unlawfully arrested and falsely imprisoned" by the defendants, 
Elaine Tucker and the Boysell Company, and awarded compensatory 
damages in the sum of $116.00. 
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Judgment for plaintiff, from which the defendants appeal, assigning 
errors. 

,I. E. Tl'olfz and  ,I. C. Jones  for p l a i n t i f ,  appellee.  
S. B. Dol lcy  uncl 1'. ITr. C U T  land for defendants ,  appellants.  

STACY, C. J., after stating the case: Two questions are presented by 
the appeal of the corporate defendant. 

1. Was Elaine Tucker acting ~v i th in  the course of her employment or 
the scope of her autliority as an employee of the defendant company in 
searcliiug the plaintiff? The ansxver is, "No." Lnmm v. Charles  Stores  
Co.,  201 S. C'., 134, 139 S. E., 444; Danie l  c. R. R., 136 N. C., 517, 
48 S. E., 816. 

2. Was  Miss Tuclrer specifically authorized to make the search in 
question? The ansn er is, '(NO." 

MTe had occasion to examine anew the meaning of the expression 
"course of employment," or "scopc of authority," as aprlied to  variant 
fact situations, in tlie recent casrs of l?oBerfson ?;. P o w e r  Co., 204 N. C., 
339, 16s S. E., 413; Lamwz I-. Charles  S tores  Go., supra;  Dickerson v. 
Ref ining Co., 201 S. C., 00, 159 S. E., 446; -1Iartin v nus Co., 197 
x. C., 720, 130 S. E., 501; Grier  v. Gricr, 192 hT. C., 760, 133 S. E., 
852; G'ullop c. C'lnrl;, 1SS n'. C., 186, 124 8. E., 143. An csliaustire 
disciission of t l ~ e  subject appears ill S f e l t a r t  1;. Lbr .  C'o., 146 N. C., 47, 
59 S. E., 343. Sce, also, Sa1cyer v.  12. R., I42 S. C., 1, 54 S .  E., 793. 
'(-1 eerrant is acting in the course of his employnlent when he is 

engaged in that  ~vhich  he ~ v a s  employed to do, and is a t  the time about 
his master's busines~.  I Ie  is not acting in tlie course of l ~ i s  employment 
if lie is engaged in somc pursuit of his own. Kot  erery deviation from 
the strict execution of his duty is snch an iutvrpretation cf the course of 
employnlent as to suspend the master's responsibility; but, if there is a 
total drparture from the course of the master's business, the master is 
no longer ans~vcrable for the servant's conduct." Tiffany on Agency, 
p. 270. 

I t  is e l cm~nta ry  that  the master is responsible for + h e  tort of his 
servant which results i n  in jury  to another n l ~ e n  the servant is acting by 
authority or within the scope of his e m p l o p e a t  and about tlie master's 
business. Rober t s  c. R. R., 143 X. C., 176, 55 S. E., 509 Thus, where 
a servant, acting with authority or ~v i th in  the scope of his employment, 
~vrongfully procures the arrest of a person, the master is  liable in  dam- 
ages for such arrest and imprisonment. The position fin& support i n  the 
following cases: l?rock~cell  v. T e l .  C'o., 205 S. C., 474, 3 71 S.  E . .  784; 
K e l l y  v. S h o e  Co., 190 N. C., 406, 130 S .  E., 32;  Rilegr v. S tone ,  174 
N .  C., 588, 94 S.  E., 434; B u c k e n  v. R. R., 137 N .  C., 443 73 S. E., 137; 
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Berry v. R. R., 155 N. C., 287, 71  S. E., 323; Jackson v. Tel. Co., 139 
N. C., 347, 51 S. E., 1015; Lovick v. R. R., 129 S. C., 427, 40 S. E., 191; 
Bussey v. R. R., 98 N. C., 34, 3 S. E., 923; Sawyer v. Jarvis, 36 K. C., 
179; Annotation, 33 A. L. R., 647; 25 C. J., 500. 

On the other hand, i t  is  equally well established that  the master is not 
liable if the tort of the servant which caused the in jury  occurred while 
the serrant was engaged in  some private matter of his own, or outside the 
legitimate scope of his employment, and without specific authority from 
tlle master. Bucken v. R. R., supra. As illustrative of this position, 
the following cases are apposite: Ell is  v. Trust  Co., 209 N. C., 247, 183 
S. E. ,  368; Lamm t~. Charles Xtores Co., supra; Butler v. ~ l l f g .  Co., 182 
N. C., 547, 109 S. E., 559; P o z ~ ~ ? l l  v. Fiber Co., 150 S. C., I d ,  63 S. E. ,  
159; West v. Groc. Co., 138 N. C., 166, 50 S. E., 565; Daniel v. 12. R., 
supra; Xoore v. Cohen, 128 K. C., 345, 38 S. E., 919. 

Coming, then, to the record before us, i t  is  a rule of universal accept- 
ance that  extrajudicial declarations of an  alleged agent are inadmissible 
to establish either the fact of agency or its nature and extent, such 
statements being regarded as hearsay and offered for the purpose of 
proving the truth of the factual matter therein asserted. X. z3. Lassifer, 
191 X. C., 210, 131 S. E., 577; F a y  c. C'rozuell', 184 N. C., 415, 114 S. E., 
529; Adams v. Foy, 176 5. C., 693, 97 S. E., 210; Jackson 1;. Tel. Co., 
supra; West v. Grocery Co., supra; Daniel v. R. R., supm; Sumt)7errozu 
v. Baruch, 128 N. C., 202, 38 S. E., 861; Taylor v. Hunt ,  118 N. C., 
168, 24 S. E., 359; Gilbert v. James, 86 PIT. C., 245; Annotation, 80 
A. L. R., 604; 2 Am. Jur. ,  352. '(That an  agency must be proTen 
aliunde the declarations of the alleged agent is elementary law (Grandy 
v. Ferebee, 68 X. C., 362; Taylor v. Hunt ,  118 K. C., 168))  and this is 
true both as to the establisliment of the agency and the nature and extent 
of tlle aut1iority7'-Clark, C. J., in W e s t  v. Grocery Co., supra. Hence, 
the testimony of thc plaintiff, quoting Xiss Tucker as saying "she had 
talked with Mrs. Fuller over the phone and Mrs. Fuller had given her 
instructions to fasten the doors and search everyone" was inadmissible as 
against the Boysell Company, and should have been excluded as to it. 
I t  will be disregarded in considering the appeal of the corporate defend- 
ant. Xason v. Texas Co., 206 x. C., 805, I f 5  S. E., 291. 

Conversely, proof of agency, as well as of its nature and extent, may 
be made by the direct testimony of the alleged agent. Therefore, the 
testimony of Miss Tucker mas competent. Jones c. Light Co., 206 N. C., 
862, 175 S. E., 167; Allen v. R. R., 171 xu'. C., 339, 88 S. E., 492; 
Sutton v. Lyons, 156 N. C., 3, 72 S. E., 4 ;  S. v. YeZlowday, 152 N. C., 
793, 67 S. E., 480; Zill v. Bean, 150 N. C., 436, 64 S. E., 212; ~llaclzine 
Co. v. Seago, 128 N. C., 158, 38 S. E., 805; 2 Am. Jur. ,  353. 
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Viewed in  the light of the above principles, i t  appears that  the record 
is barren of any authorization or ratification on the part  of the Boysell 
Company of plantiff's alleged arrest and imprisonment. Diclierson I ) .  

Refininq Co., supra. I t  is the holding in Md. Cas. Co. $1. Woolley,  36 
Fed. (2d),  460, that  "liability of the principal for act of the agent in 
causing false arrest or imprisonment is dependent on whether principal 
previously authorized or subsequently ratified act, and whether act ~i as 
within scope of agent's employment." All the competent evidence tends 
to show that  Miss Tucker was without authority from hc,r employer to 
make the search in  question; also that  she went beyond the course of 
her employment and for the moment departed from her master's bnsi- 
ness. Chier v. Grier, supra. I t  was no par t  of her duty to recover the 
lost wages of the two employecs, even if it  had been the money of her 
employer, which it was not. The  money belonged to the two girls who 
had lost it ,  and not to  the defendants. I t  would not hare  profited tlwm 
had the money been found. I t s  loss was not their loss. " ' In  the ab- 
sence of exnress orders to do an  act. in order to render the master liablc. 
the act must not only be one that  pcrtains to the business, but must also 
be fair1,y within the scope of the authority conferred by the employment.' 
Wood, Uaster and Servant, 546. Fo r  illustration, n clerk to sell goods 
suspects that goods have been stolen, and causes an arrest to be made. 
The master is not liable for the imprisonment or for the arrest, because 
the arrest was a n  act which the clerk had no authority to do for the 
master, express or implied"-Faircloth, C. J., in Willis v. R.  R., 120 
N. C., 508, 26 S. E., 784. 

I t  follows, therefore, from what is said above, the demurrer to the 
evidence interposed by the corporate defendant should hav? been al lom~d. 

The case against Elaine Tucker stands on a different footing. She 
assumed responsibility for the search, and while the plaintiff, on cross- 
examination, w r y  nearly testifies to a voluntary search, which mould 
have rendered it harmless on the principle of volenti non fit injuria,  
Riley v. Stone, supra, still, taken as a whole, the evidence on the point is 
sufficiently equivocal to require its submission to the jurg. I t  is unfor- 
tunate, perhaps, that the corporate defendant was alloive~l to remain in 
the case, tievertheless, as presently presented, this cannot avail the indi- 
vidual defendant. As to her, the demurrer to the evidence was properly 
overruled. Riley v. Stone, supra. 

"False imprisonment is the illegal restraint of the perlron of any one 
against his  will7'-Ashe, J., in S. v .  Lunsford, 81  N. C., ,528. I t  gener- 
ally includes an  assault and battery, and always, a t  least, a technical 
assault. S. v. Reaais, 113 N. C., 677, 18 S. E., 388. lnvoluntary re- 
straint and its unlawfulness are the two essential elements of the offense. 
Rile!! a. Stone, supra; 25 C. J., 413; 11 R. C. I,., 791. Where no force 
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o r  violence is  actually used, the  submission mus t  be to  a rrasonnbly ap-  
prehended force. Powell v. Fiber C'o., supra. 

T h e  result, then, is  a n  affirmance i n  p a r t  and  a reversal i n  par t  of 
the judgment below. T h e  costs of the  appeal  mill be divided between the 
plaintiff and  the individual defendant. 

O n  appeal  of the  Boysell company, Reversed. 
On appeal  of E la ine  Tucker, N o  error .  

LURIBERMES'S MUTUAL CASUALTY COhIPAST, C. 11. ALLRED. -4ND 

H E S R P  E. FISHER, T R U S ~ E E  FOR C. 11. ALLRED -\ND LU1IBERJIET\"S 
MUTUAL CASUALTY COMPAST, v. USITED STATES FIDELITY ASD 
GVARANTY COMPANY. 

(Filed 16 December, 1936.) 

1. Torts  § 6-Insurer of one joint tort-feasor paging judgment held not 
entitled t o  assignment of judgment a s  against insurer of other  tort- 
feasor. 

A person injured in a collision between two cars obtained judgment 
against the drivers of the cars as  joint tort-feasors. Thereafter, the 
injured person sued the driver of one of the cars and the insurer in a 
liability policy on the car driven by him, and the insurer paid the total 
amount of the judgment, and had one-half the judgment assigned to n 
trustee for its benefit, and instituted this action against the insurer in :I 

policy of liability insurance on the other car, contending that it  was 
entitled to contribution under the provisions of C. S., 615. Held: The 
statute providing for contribution amoni: joint tort-feasors does not apply 
to insurers of joint tort-feasors, and the demurrer of dcfendant insurer 
was properly granted on the alleg:~tions in plaintiff insurer's action to 
force contribution. 

2. Insurance § 51-Insurer of one joint tort-feasor paying judgment held 
no t  entitled t o  subrogation a s  against insurer of other  tort-feasor. 

The right to contribution among joint tort-feasors exists solely by pro- 
vision of statute, C. s., 618, and an insurer of one joint tort-feasor paying 
the judgment recovered against both joint tort-fcasors is not entitled to 
equitable subrogation a s  against the insurer of the other tort-feasor, 
there being no relation between the tort-Sensors outside the provision of 
the statute upon which the doctrine of equitable subrogation can be based, 
and the insurers of the tort-feasors not coming within the provision of 
the statute in regard to contribution. 

STACY, C. J., took no part in the consideration or decision of this case. 

APPEAL by plaintiffs f r o m  Shaw, Emergency Judge, at  J u n e  Term,  
1936, of  LENBUR BURG. ,iffirmed 
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The facts alleged in the complaint i n  this action are  as follows: 
An action entitled "Janet Gaffney v. Z. B. Phelps, John Wilsol~, 

G. R. Leiter, and C. &I. Allred," begun in  the Superior Court of Meck- 
lenburg County, and pcnding therein, was tricd at J u n e  7'crn1, 193.2, of 
said court. 

The action was to recover damages for personal illjuries suffered by 
tlie plaintiff as the result of a collision between two autoinohiles in the 
city of Charlotte, on 20 August, 1933, one owned by the d13fentlant Z. n. 
Phelps rind driven by the defendant John  Wilson, and tlie other on~ led  
by the defendant G. R. Leiter and driven by tllc defendant C. Ill. Allred. 
I t  was alleged in the complaint that  the collision was caused by the joir~t  
and concurrent negligence of the drivers of the said automobiles. 

At the close of the evidence, on the motion of the defendants Z. B. 
Phelps and G. R .  Leiter, tlie action was dismissed as to said defendants 
by a judgment as of nonsuit. 

On the rerdict, there was a judgment that  the plaintiff Janet  Gaffney 
recover of the defendants John  Wilson and C. M. d l l r t d  tlie sum of 
$5,000 as damages for the personal injuries which the plcintiff suffered 
as the result of tlie collision. The  jury found that  the collision and the 
resulting personal injuries suffered by the plaintiff were caused by the 
joint and concurring negligence of the defendants Joliii Wilson and 
C. M. Alllrccl. On the appeal of the defendant C. M. dllred to the 
Supreme Court of North Carolina, the judgment was affirmed. See 
Gaft'ney v. Phelps e t  al., 207 N. C., 533, 178 S. E., 231. 

Aftcr the judgmcnt was affirmed by the Supreme Court, an execution 
was issued on tlie judgment against the defendant John  Yilson. This  
execution was returned unsatisfied, because of the insolver cy of the said 
defendant. 

At tlie date of the collision, which resulted in the pelsonal injuries 
suffered by the plaintiff, the automobile owned by thc defendant G. R. 
Leiter, and drircn by the defendant C. 31. dllred,  was covered by a policy 
of liability insurance issued by the Lumbermen's Mutual Casualty Com- 
pany, and the automobile owned by the defendant Z. B. Phelps, and 
driven by the defendant Jolin Wilson, was covered by a policy of lia- 
bility insurance issued by the United States Fidelity rind Guaranty 
Company. Each of said policies of insurancae coiitained the "omnibus 
clause" by which the insurer agreed to pay any judgment recovered 
against the owner of the automobile or against any person driving the 
automobile with the permission of the owner, for damages caused by the 
operation of the automobile covered by the policy. 

After the execution against the defendant John Wilson had been 
returned unsatisfied, because of his insolrency, the plaintiff Janet  Gaff- 
ney instituted an action in the Superior Court of Necklenburg County 
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against the Lumbermen's Mutual Casualty Company and C. 31. Allred, 
to recover of said defendants the amount of her judgment, to wit : $5,000. 
After the institution of said action, on motion of the defendants, the 
United States Fidelity and Guaranty Company and John Wilson were 
made parties defendant in  the action, and the defendant Lumbermen's 
Mutual Casualty Company filed a cross complaint in said action, pray- 
ing that i t  recover judgment against the defendants, United States 
Fidelity and Guaranty Company and John Wilson, for tlie sum of 
$2,500, one-half the amount of the judgment which the plaintiff Janet  
Gaffney had recovered against the defendants John Wilson and C. 31. 
Allred, at  June  Term, 1934, of the Superior Court of Mecklenburg 
County. The defendant United States Fidelity and Guaranty Company 
demurred to the said cross complaint. Judgment overruling the de- 
murrer was reTersed on the appeal of the defendant Cnited States 
Fidelity and Guaranty Company to the Supreme Court of Xorth Caro- 
lina. See G a f n e y  1;. C a s u a l f y  C'ompany e t  al., 209 N. C., 613, 184 
S. E., 46. 

After the demurrer of the defendant United States Fidelity and 
Guaranty Company to the cross complaint of the defendant Lumbermen's 
Mutual Casualty Company had been sustained, and the action dismissed 
as to the defendant United States Fidelity and Guaranty Company, the 
defendants, Lumbermen's Mutual Casualty Company and C. AI. Allred. 
paid tlie judgment recovered at  J u n e  Term, 1934, of the Superior Court 
of Mecklenburg County for the sum of $5,000, and caused said judgment 
to be assigned by the plaintiff Janet  Gaffney to Henry E. Fisher, 
trustee for C. N. Allred and Lumbermen's Mutual Casualty Company. 

The defendant John Wilson did not file an  answer to the cross com- 
plaint of the defendant Lumbermen's Xutual  Casualty Company. Judg- 
ment by default was rendered against the defendant John Wilson and in 
favor of the defendants, Lumbermen's Xutual  Casualty Compar~y and 
C. %I. Allred, for the sum of $2,500. 

At the date of the collision, 71-hich resulted in personal injuries suf- 
fered by Janet  Gaffney for which she recovered judgment against John 
Wilson and C. &I. Allred, a t  June  Term, 1934, of the Superior Court of 
Mecklenburg County, the defendant John Wilson was driving the auto- 
mobile owned by Z. B. Phelps and covered by the policy of insurance 
issued by the United States Fidelity and Guaranty Company, with the 
permission of the owner. 

On the foregoing facts, the plaintiffs in this action pray judgment 
that they recover of the defendant United States Fidelity and Guaranty 
Company the sum of $2,500, with interest from 4 June, 1934, and costs. 

The action was heard on the demurrer of the defendant to the com- 
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plaint on the ground that  the facts stated therein are not sufficient to 
constitute a cause of action. The  demurrer was sustained and the action 
dismissed. 

The plaintiffs appealed to the Supreme Court, assigning as error the 
judgment dismissing the action. 

Goebel Porter  for plaintiffs. 
J .  Laurence Jones for defendant. 

CONNOR, J. On their appeal to this Court, the p la in t i fs  contend that  
there is  error i n  the judgment dismissing their action against the cle- 
fendant, for  that  the facts alleged in the con~plaint  are sufficient to con- 
stitute a cause of action under the provisions of C. s., 618. This con- 
tention cannot be sustained. 

The facts alleged in  the complaint in this action are  substantially the 
same as the facts alleged in  the cross complaint in the acntion instituted 
in the Superior Court of Mecklenburg County by "Janet Gaffney v. 
Lumbermen's JIutual  Casualty Company and others." A judgment 01 er- 
ruling the demurrer filed by the defendant herein to the cDross complaint 
of the Lumbermen's Nu tua l  Casualty Company in  that  action was re- 
versed by this Court. See Gaffney v. Casualty  Cornpcny et al., 209 
N. C., 515, 184 S .  E., 46. I n  the opinion in  that  case hy Schencli, J., 
it is said : 

"The provisions of section 618 of the Consolidated Cjtatutes, all of 
which are designed to furnish relief or protection to two classes of per- 
sons and no others, namely, joint judgment debtors and joint tort- 
feasors, are as follows: (1)  Those who are  jointly liab e as judgment 
debtors, either as joint obligors or as joint tort-feasors, may pay the 
judgment and have i t  transferred to  a trustee for their benefit, arid such 
traiisfer shall have the effect of preserving the lien of the judgment 
against the judgment debtor who does not pay his proportionate par t  
thereof to the extent of his liability; ( 2 )  joint tort-feasom against whom 
judgment has been obtained may, i n  a subsequent action therefor, enforce 
contribution from all other joint tort-feasors who were not made parties 
to  the action in  which the judgment was taken; ( 3 )  joint tort-feasors 
who are made parties defendant, a t  any time before jlldgment is ob- 
tained, may, upon motion, have the other joint tort-feasors made parties 
defendant; (4) joint judgment debtors, who do not agree as  to their 
proportionate liability, by petition in the cause, i n  which it is  alleged 
that  any other joint judgment debtor is insohent or a nonresident and 
cannot be forced under execution to contribute to the payment of the 
judgment, may have their proportionate liability ascertained by court 
and jury;  and (5 )  joint judgment debtors who tender payment of judg- 
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ment and demand in writing transfer thereof to trustee for their benefit, 
and are refused such transfer by judgment creditors, may not hereafter 
have execution against him upon said judgments. 

"The allegations of the cross actions of the defendant Lumbermen's 
Mutual Casualty Company, and of the defendant C. M. Allred, fail to 
bring the defcudant United States Fidelity and Guaranty Company 
within any of the foregoing provisions, since the guaranty company is, 
under said allegations, neither a joint tort-feasor nor a joint judgment 
debtor with the casualty company, or with Allred-nor with anyone else. 
There is no allegation that the guaranty company has committed any 
tort, or  that  any judgment has becn taken against it. Such liability as 
the guaranty company has to any of the parties to this action, or to the 
former action, exists by virtue of its policy issued to Z. U. Plielps, and 
is  purely contractual. d most liberal construction of the statute nil1 
not permit the writing into it of the liability of the insurance carrier 
of tort-feasors when only tort-feasors and judgment debtors are uum- 
bered therein." 

The decision of this Court in Gafney v. Casua l t y  Co., supra,  is con- 
clusive against the first contention of the plaintiffs. 

The plaintiffs further contend that there is error in the judgment, for 
that  the facts alleged in the complaint are sufficient to constitute a cause 
of action against the defendant for contribution on the equitable prin- 
ciple of subrogation, ni thout regard to the provisions of C. S., 618. 
This contention cannot be sustained. 

There is no relationship bctneen joint tort-feasors which entitles one 
joint tort-feasor to contribution from the other joint tort-feasor. Neither 
is liable as surety for the other. Each is liable for the damages caused 
by their joint and concurring negligence. But  for the statute, neither is 
entitled to contribution from the other. 

I n  the instant case the defendant is liable only under its contract. 
There is no prorision in the contract which extends its liability to include 
the plaintiffs, or either of them. See Peeler  v. Casua l t y  Co., 197 N. C., 
256, 145 S. E., 261. 

There is no error in the judgment. 
Mirmed.  

STACY, C. J., took no par t  i n  the consideration or decision of this case. 
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D. 0. COWAN v. SECURITY LIFE A N D  TRUST COMPANY. 

(Filed 16 December, 1936.) 

1. Usury Cj 1-0. S., 6291, does no t  exempt insurance companies from t h e  
provisions of C. S., 2305, o r  C. S., 2306. 

C. S., 6291, providing that where an insurance company requires a s  a 
condition precedent to the lending of money that the bo i~ower  take out 
a policy of life insurance and assign i t  to insurer as  security for the loan, 
the premiums paid on such policy shall not be considered as  interest on 
the loan when such premiums do not esceed premiums charged on like 
policies issued to persons who do not obtain loans, is 71eld not to exempt 
insurance companies from the provisions of C. S., 2305, :!306, relating to 
usury, the purport and effect of the statute being merely to allow insur- 
ance companies to require as  a condition precedent to  the loan of money 
that the borrower take out a policy of insurance and assign same as  
security for the loan, and the statute does not authorize insurance com- 
panies to charge interest in excess of six per cent on loanfs made by them, 
C .  S., 2303, or esempt insurance companies from the penalties for usury 
when such companies charge an illegal rate of interest on loans, C .  S., 
2306. If C. S., 6291, did provide that  insurance companies should be 
exempt from C. S., 2305, 2306, i t  mould be void. AT. C Const., Art. I, 
secs. 7 and 31. 

2. Same-Endowment policy held life insurance policy within meaning 
of C. S., 6291. 

A ten-year endowment policy comes within the provisions of C. S., 6291, 
allowing insurance companies to require a borrower to take out and assign 
a life insurance policy to the insurer a s  collateral security for a loan. 
when such endowment policy provides that  the face amount thereof shall 
be paid to the beneficiary if insured dies during the ten-y'ar period while 
the policy is in force. 

3. U s w y  § %Insurance company requiring borrower t o  t a k e  ou t  life 
policy held no t  subject t o  penalty fo r  usury. 

An insurance company required a borrower to esecute a deed of trust 
on realty and to take out an endowment life insurance policy and to 
assign same as  collateral security a s  a condition precedent to making the 
loan. The borrower paid the premiums for a number of years, and then 
canceled the policy, and had the cash surrender value credited to  the 
loan. Held: The borrower may not recover the penalty for usury upon 
his contention that the amount the insurance company reserved upon the 
cancellation of the policy as  its profit therefrom, and interest on the 
premiums paid, were amounts received by the insurance company a s  
interest in excess of the six per cent interest charged on the note, since 
C. S., 6291, expressly authorizes insurance companies to require a bor- 
rower to take out and assign a life insurance policy as  a condition prece- 
dent to making a loan. 

APPIEAL by plaintiff f r o m  Alley, J., at M a r c h  Term, 1936, of IREDELL. 
Affirmed. 
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This is  a n  action to recorer the statutory penalty for usury. C. S., 
2306. 

The action XTas begun in the Superior Court of Iredell County 011 

5 December, 1935. 
The facts alleged in the complaint as constituting plaintiff's cause of 

action are as follows : 
1. On 12 February, 1926, the plaintiff D. 0 .  Cowan and his wife, 

Mary 0. Co~i-an, residents of Iredell County, North Carolina, executed 
their note by which they promised to pay to the order of the defendant 
Security Life and Trust  Company, at its home office in  the city of 
Winston-Salem, K. C., on 1 2  February, 1936, the sum of $7,500, with 
interest from date on said sun1 a t  the rate of six per centum per annunl, 
payable semiannually. The  consideration for said note was the sum of 
$7,500, vhich  was loaned by defendant to plaintiff, a t  the date of said 
note, a t  his request, and pursuant to his application to the defendant for 
said loan. 

2. Simultaneously with the execution of said note, and for the purpose 
of securing the payment of the same, according to its terms, the plaintiff 
and his wife cxecuted a deed of trust by which they conveyed to George 
A. Grimsley, trustee, certain lots of land situate in the city of States- 
villc, i n  Iredell County, S o r t h  Carolina, together with the buildings 
located on said lots of land. all of 11-hich are fully described in said deed 
of trust. The property eonvcyed hy said deed of trust a t  the date of i ts  
execution was reaqonably no r th  the sun1 of $15,000, and n a s  full and 
adequate security for the payment of said note. The deed of t r m t  n a s  
duly recorded in the officc. of the rr~gister of deeds of Iredell County. 

3. B y  the terms of said deed of trust, and in order to protect and 
maintain the security pi,oridcd tliwein for said note, the plaintiff agreed 
to pay all taxei; and assessments levied on said property, to keep the 
buildings located on said lots of land insured against loss by fire in the 
sum of $6,500, and to assign the policy or policies providing such insur- 
ance to the defendant. The  payment by the plaintiff of said taxes and 
assessments and of the premiums for said insurance was secured by said 
deed of trust. These agreenlents have been fully performed by the 
plaintiff. 

4. As a condition precedent to its making said loan, the defendant 
required the plaintiff to agree to apply for and to procure from the 
defendant a ten-year endonment policy of insurance on his life, for the 
face amount of $7,500, and to  assign said policy when issued to the 
defendant as additional security for said loan. The  defendant further 
required the plaintiff to agree that  he would pay the premiums on said 
policy as the same became due, and that  upon his failure to pay said 
premiums, in accordance v i t h  said agreement, the note should become 
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due and payable and the condition of said deed of trust should be broken. 
a t  the option of the defendant. The  plaintiff applied for and procured 
said policy and, immediately upon its issuance, assigned the same to the 
defendant i n  accordance with his agreement with the defmdant. 

5. F rom the date of its issue, to wi t :  12  February, 1926, to 17 Octo- 
ber, 1934, the plaintiff paid to the defendant as premium:; on said policy 
of life insurance the total sum of $4,990.47, and thereby kept the said 
policy of life insurance in  full force and effect according to its terms 
and provisions. 

6. On  22 May, 1935, the plaintiff surrendered said po1ic.y of life insur- 
ance, and the same was duly canceled by the defendant. Upon the sur- 
render and cancellation of said policy of life insurance, the defendant, 
out of the amount then due the plaintiff under its terms and provisions, 
applied the sum of $4,402.50 as a payment on the principal and accrued 
interest on said note, and retained and reserved the bk ince ,  to wi t :  
The sum of $557.97, as its profit on its contract with the olaintiff. 

The premiums charged by the defendant and paid by the plaintiff for 
said policy of life insurance were the highest premiums charged by the 
defendant for any type or kind of policy issued by it. The  cash sur- 
render values of said policy from year to year were the h ghest provided 
in any type or kind of policy issued by thc tlefendant. The  sums paid 
by the plaintiff to the defendant, from time to time, as prc,miums on said 
policy were not applied by the defendant as payments on said note, nor 
did the defendant credit the with interest on s ~ i d  sums. The 
interest on said sums from the dates of their respective payments to 
22 May, 1935, amounts to  the sum of $1,921.28, which sum has been 
retained and reserved by the defendant as profit upon it<; contract with 
the plaintiff. 

7. The  plaintiff paid to the defendant, on the principal of his note, on 
22 May, 1935, out of the proceeds of the insurance policy on his life, 
which was surrendered and canceled a t  said date, the sun1 of $3,938.94; 
the balance of said principal, to  wit :  The sum of $3,361.06, was paid on 
22 August, 1935. 

The plaintiff has paid all the interest which accrued on his  note from 
its date to  its final payment, the amount of said interest paid during the 
two years next preceding the commencement of his action being $999.95. 

I t  is alleged i n  paragraph 14 of the complaint "thzt the sum of 
$587.97, and the sum of $1,921.63, retained and reserved by the defendant 
on 22 May, 1935, were in  t ru th  and in  fact compensation for the use of 
the money loaned to the plaintiff i n  addition to the legal rate of interest 
prescribed by law, and that  the defendant a t  the time of making said 
loan intended to profit by the sale of said insurance pollcy in addition 
to the interest paid as herein alleged." 



N. C.] FALL TERM, 1936. 21 

On these facts the plaintiff demands judgment that  he recoxer of the 
defendant the sun1 of $7,017.30, the same being twice the amount 
charged, retained, and reserved by the defendant as interest in excess of 
the legal rate on the loan made by the defendant to the plaintiff. 

Tlie action v a s  heard on defentlant's demurrer ove tenus to the com- 
plaint, on the ground, among others, that  by reason of the provisions of 
C. S., 6291, tlie facts stated therein are not sufficient to constitute a 
cause of action. 

The  demurrer mas sust:~ined. The plaintiff excepted and appealed to 
the Supreme Court, assigning as error the judgment in accordance with 
the ruling of the trial court on defendant's demurrer ore t c ~ m s .  

Ruynzer d Rayiner and Dewey L. Raynter ,  Jr.,  for p la in t i f .  
Jack  Joyner,  J f a n l y ,  H c n d ~ e n  & Wornble, and I .  E.  C a ~ l y l e  for 

defendan f. 

COAAOR, J. The first contention of the plaintiff on his appeal to this 
Court is that C. S., 6291, which is chapter 8, Public Laws of North 
Carolina, 1913, as amended by chapter 61, Public Laws of S o r t h  Caro- 
lina, 1917, is void, for that  its enactment was in  violation of section 7, 
Article I, of the Constitution of Nor th  Carolina, which is  as follows: 

" S o  man or set of men are entitled to exclusive or separate emolu- 
ments or pri~-ileges from the community but in consideration of public 
services." 

I f  the effect of C. S., 6291, is to exempt insurance companies from 
the provisions of C. S., 2303, which provides that  the legal rate of iiiter- 
est in this State sbnll be six per centum per annum, for such time as 
interest may accrue, and no more, and also from the provisions of C. S., 
2306, which prescribes penalties for usury, and thereby to authorize 
insurance companies to charge, retain, or receive interest on loans made 
by them in this State a t  a greater rate of interest than six per centum 
per annum, this contention must be sustained. See Edgerton v. Hood,  
Comr., 203 S. C., 816, l i 2  S. E., 481; Plott v. Ferguson, 202 N .  C., 446, 
163 S. E., 688; X o t l e y  v. Warehouse Co., 122 N .  C., 347, 30 S. E. ,  3 ;  
Rowland v.  B. iC. L. Assn., 116 1. C., 877, 22 S. E., 8 ;  llieroney v. 
R. & L. Assn., 116 N. C., 882, 21 S. E., 924; and S i m o n f o n  v.  Lnnier, 
71 N. C., 503. I n  the last cited case i t  is said that  if the provision in 
the charter of tlie Bank of Statesrille, which was involved in that  case, 
must be construed as authorizing the bank to charge, retain, or receive 
intcrest a t  a greater rate than six per centum per annuni, as contended 
by the plaintiff, then such provision 15-as void, for the reason that  it was 
in violation of section 7,  and also of section 31, of Article I of the 
Constitution of this State. 
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I f  C. S., 6291, is void, then the judgment in the instant case must be 
reversed on the authority of Carter v. Inmrance Co., 122 N. C., 338, 
30 S .  E., 341; ilfiller v. Insurance CO., 11s N. C., 612, 24 S. E. ,  454; 
and Roberts v. Insurance Co., 118 N. C., 429, 24 S. E., 780. 

C. S., 6291, is as follows: "Where an insurance company, as a condi- 
tion for a loan by such company, of money upon moltgage or other 
security, requires that  the borrower insure either his life or that of 
another, or his property, or the title to his property, with the company, 
and assign or cause to be assigned to  it a policy of insurance as security 
for the loan, and agree to pay premiums thereon during the continuance 
of the loan, whether the premium is paid annually, semimnually, quar- 
terly, or monthly, such premium shall not be considered as interest on 
such loan, nor will any loan be rendered usurious by reason of any such 
requirements, when the rate of interest charged for the loan does not 
exceed the legal rate, and when the premium charged for the insurance 
does not exceed the premium charged to other persons for similar poli- 
cies, who do not obtain loans." 

Chapter 8, Public Laws of Kor th  Carolina, 1915, and chapter 61, 
Public Laws of Xor th  Carolina, 1917 (now C. S., 6201), were both 
enacted subsequent to the decisions of this Court in C a ~ t v  v. Insul-ance 
Co., supra; ?fi l ler v. Insurance Co., supra; and Roberfs v. Insurance Co., 
supra. Their  enactment was manifestly in consequence of the decisions 
in those cases. The  statutes do not purport to exempt, nor do they 
exempt insurance companies from the provisions of C. S., 2305, and 
C. S., 2306. A11 insurance conlpany which charges, retains, or receives 
interest on a loan made by i t  i n  this State, to a policyliolder or other 
person, a t  a rate in excess of six per centurn per annuri, is subject to 
the penalties prescribed by C. S., 2306, notwithstanding the provisions 
of C. S., 6281. The contention of the plaintiff that  the provisions of 
this statute should be construed to the contrary, and are for that  reason 
void, c:mnot be sustained. 

The second contention of the plaintiff is that  if C. S., 6231, is valid, its 
provisions are not applicable to the instant case, for the reason that  the 
policy which the defendant required the plaintiff' to procure from it, as a 
condition precedent to its making the loan to the plaintiff, and which 
the plaintiff did procure, is not a policy of insurance on the life of the 

but is an  inrestment contract. 
This contention cannot be sustained. I t  is t rue that  the policy is 

described as a ten-gear endowment policy, and matures at the expiration 
of ten years from its date, if the plaintiff shall be l ir ing a t  tliat time. 
I t  is, howewr, pro\-ided in the policy tliat if the plaintiff $hall  die during 
the ten-year period, and the policy shall be in force a t  the date of his 
death, the face amount of the policy sliall be paid by the defendant to 
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the  beneficiary named i n  t h e  policy. T h e  policy insures the  l i fe  of the  
 lai in tiff within the meaning of C. S., 6291. 37 C. J., 362. T h e  s tatute  
is applicable to the instant  case, and  by  reason of i ts  provisions the  plain- 
tiff cannot recover i n  this  action. See Sledd v. Pilot  Life Insurance CO. 
(Ga . ) ,  183 S. E., 199, and  Heaberl in  v. Jefferson Standard L i f e  Insur -  
ance Co. (W. Va.), 171 S. E., 419. 

There  is  n o  e r ror  i n  the judgment in the instant  case. I t  is 
Affirmed. 

W. I .  ANDERSON & COMPANY v. AMERICAN hlUTUAL LIABILITY 
INSURANCE COMPANY O F  BOSTON. 

(FYled 16 December, 1936.) 

1. Insurance § 43-Question of identity of t ruck  a s  t h e  t ruck insured held 
fo r  jury under  evidence i n  this  case. 

Plaintiff insured testified that the truck which was covered by the 
policy of liability and property damage insurance had been repaired by 
having a second-hand motor installed in place of the original motor in 
the truck, and a part of the cab replaced with second-hand parts, but that 
the truck involved in the accident was the same truck which was insured, 
although the serial numbers on the engine and cab, a s  set out in the 
policy, were not the same. Held:  The serial numbers on the engine and 
cab a s  set out in the policy were solely for the purpose of identification. 
and the question of the identity of the truck as  the truck insured mas a 
question for the jury under plaintiff's evidence. 

2. Insurance § 4 k N o t i c e  t h a t  t ruck insured was involved in collision 
held sufficient. 

The truck covered by a policy of liability and property damage insurance 
was repaired by having the motor and parts of the cab replaced by 
second-hand motor and cab parts, so that the serial numbers of the motor 
and cab were not the same as  those set out in the policy. The truck was 
involved in a collision and notice thereof was sent insurer in less than 17 
days, and notice of suit by the injured third party was given insurer 
immediately and before the time for answering expired. Insurer denied 
liability on the ground that the truck involved in the collision was not 
covered by the policy. Held: Although denial of liability was a waiver 
of notice, notice was given within a reasonable time, and the notice that 
a truck insured under the policy was involved in a collision was sufficient 
under the terms of the policy. 

APPEAL by plaintiff f r o m  Hill, Special Judge ,  a t  M a r c h  Term, 1936, 

of GUILFORD. Reversed. 

This action is brought by  plaintiff against defendant to  recover the  

sum of $2,323.20 paid by plaintiff f o r  bodily i n j u r y  damage, on account 
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of an accident that  is alleged to be covered by the liability insurance 
policy issued by defendant to plaintiff. 

The defendant, on 5 October, 1932, made, executed, and tleli~ered to 
plaintiif its automobile liability policy KO.  AL-148419, in which defend- 
ant contracted and agreed, among other things, to pay, within the policy 
limits applying thereto, each loss by reason of liability imposed upon the 
plaintif  by law for damages, not only on account of bcldily injury or 
death of a person or persons not therein excepted, but also on account 
of damages to  tlie property of others, and the resultil~g loss of use 
thereof caused by any accident arcruing within tlie policy period by 
reason of the USE, oxnership, maiilte~~alice, or operatio11 of tlie motor 
vehicle or trailer mentioned or referred to in said policy. 

The  policy became effective a t  12 :01 a.m., 5 Octoher, 1032, and 
expired 3 October, 1933. -1dvance ~)rcmiurn of $770.2,i was  aid by 
plaintiif to defendant for the protection under the policy. The  premium 
for public liability was $308.05, property damages $261.30. The policy 
covered 23 automobiles. One of thcm was "G.M.C. 2-T truck 1927 serial 
Xo. 50374, Motor No. 1991549." Premium, $27.50. I t  n a s  in evidence 
that  by reason of engine trouble i t  was necessary to use another engine 
in  connection with the above described truck. Some tinw in  November, 
1932, plaintiff purchased from Charlotte a motor and chassis of a 2-ton 
G.M.C. truck, Motor Xo. 1054668, Serial KO. T-30379, nliich was placed 
in the truck wl~ich  bore Motor S o .  1901540, Serial No. 50574. G.M.C. 
2-T truck, 1927, was used in  plaintiff's busiiicss before and after repair- 
ing tlic truck by placing the motor and chassis-substitutillg the new 
engine for the old. 

A. G. Ellington testified for plaintiff: "I was a t  tlie scene of the 
accident probably 30 minutes or a little more thereafter, and me had no 
other car in that  community on that  evening. I saw no other car a t  
tlie same place a t  the scene of the collision-no more than passenger cars. 
The  one that  collided with this same truck was there; i t  belonged to 
Mr. B. E. B r o ~ ~ n ,  arid I noticed the damage to the cars and the truck 
in the highway and the road, and I could tell that  the cars had collided. 
The truck inlolved in  the collision n a s  t h ~  one that  belonged to us. 
The  body of this car  that  was involved in the collision was the body of 
the car referred to in  the policy as Engine No. 1991549. The wheels 
were the same as the one included in the policy. I am not certain about 
the top. There had been repairs made to the automobile referred to in 
the policy as the G.M.C. 2-ton truck bearing Engine No. 1991549. We 
had some engine trouble and I instructed the mechanic to 50 to Charlotte 
and buy parts  to orerliaul the engine, included in the trucc;  but, instead, 
when he got there he bought a second-hand engine of 1 he same type, 
which he installed. There was no difference in  the truck before and 
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after, other than the changes which I have mentioned. That  is, the 
engine and a part  of the cab was changed. The portion of the cab that  
was changed evidently had the serial number on it. . . . I signed 
the Report of Automobile Accident. I t  was sent to the company prior 
to 20 June, 1933. I t  was made up by the young lady in  the office, under 
m y  supervision, and I signed it. I t  is dated 5 June.  When I first made 
out the report the engine number given as the automobile iilvolved in the 
accident was 1991549." 

The accident which the controversy is over took place on 3 June, 1933, 
about 2 :00 o'clock p.m. The report was made u p  on 5 J u n e  arid signed 
and sent to  the defendant prior to 20 June,  1933. Actions were brought 
against plaintiff on 14 September, 1935, by parties injured in the colli- 
sion. Immediately, and before the time for answering, notice was g i ~ e n  
defendant. The defendant refused to defend. Later the actions were 
compromised by plaintiff and this action is brought to recover under the 
policy the amount paid the injured parties. 

At  the close of plaintiff's evidence, the court below sustained a motion 
for judgment as in case of nonsuit made by defendant, C. S., 567. The 
plaintiff excepted, assigned error, and appealed to the Supreme Court. 

F r a z i e r  & F r a z i e r  for p la in t i f f .  
S a p p  & S a p p  for  de f endan t .  

CLARKSON, J. 'CTTe cannot sustain the nonsuit as we construe the 
record. I f  the car in the collision was G.M.C. 2-T truck 1927, Serial 
No. 50574, Motor No. 1991549, on which plaintiff had liability insur- 
ance in defendant company, tlie matter of identification n as for the jury 
to determine. When the new engine was installed in the truck, the 
Motor No. 1954665 and Serial No. T-50379 did not change it, as i t  war 
the same truck with repairs. Repairing the truck by placing a motor 
and chassis in it did not makc a new car. The  number of an  automobile 
is inserted generally for the purpose of identification. The matter of 
identification of tlie truck in the collision mas for the jury. 

I n  X o t o r  CO.  v. M o t o r  Co., 197 3. C., 371, there was installed in the 
car i n  controversy, to repair same, a new engine or motor. At  p. 374 we 
find: "In G r e g o r y  v. S t r y k e r ,  2 Denio ( N .  Y.), a t  p. 630, speaking to 
the subject, i t  is said:  'But i t  is equally clear, as a general proposition, 
that  where the owner of a damaged or worn-out article delivers it to 
another pprson to be repaired and renovated by the labor and materials 
of the latter, the property in the article, as thus repaired and improved, 
is  all along in  the original owner, for whom the repairs were made, and 
not i n  the person making them.' C o m i n s  v. N e w t o n ,  10 Allen (Mass.), 
518; Sou thz~3or th  v. Isham, 5 N. T. Supp., 448." 
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A case analogous is Reinters 1.. Internat ional  I n d e m n i f 9  Co. (Wash.), 
254 Pal-. Rep., 852 (853-4) : "Perhaps, if needed, another argument 
might be advanced as being not wholly illogical. Respondent might 
have repaired his truck, piece by piece and part  by par t ,  until the old 
chassis was wholly superseded by a new. I f ,  instead of doing it piece- 
meal, it  was done all a t  once, was it any less a repai r?  The  discarded 
parts uere  certainly not a truck, and the original truck either then 
ceased to exist or continued as  the repaired truck." 

111 the autolnobile liability policy is the following : 'To serve the 
insured by such investigation of each alleged accident anc such negotia- 
tion or settlement of each claim as the company may dt ,en~ expedient. 
T o  defend, i n  behalf of the insured, each suit, even though ~ rho l ly  ground- 
less, brought against the insured to enforce a claim foi- such injury, 
death, or damage, and, as respects each suit, to pay the entire premiums 
on attachment, removal, and appeal bonds, costs taxed agairist thc 
insured, and interest accruing on the entire judgment u p  to the date of 
paynient by tlie company of its share of the judgment." Sot ice  of the 
claims ~ n a d e  by parties injured was given by plaintiff to defendant under 
tlie terms of tlie policy, n e  think, in a reasonable tirne. 

I n  & m e  v. Fide l i t y  d Casual ty  Co., 170 N. C., 445, a t  p. 416, we 
find (plaintiff's appeal) : "An insurance company cannot deny all lia- 
bility under a contract of iiisurance and then be heard to say, after i t  
has repudiated the contract, that  assured should hare  given i t  notice 
when the action was instituted, so that  i t  could have defer ded the action 
in accordance nit11 the terms of the contract. H a ~ i n g  denied any 
liability under the policy, i t  was neither necessary nor proper to 
notify defendant again," quoting authorities. At  p. 44 i  (defendant's 
appeal) : "The defendant appeals because the judge rendered judgment 
in favor of tlie plaintiff, receiver, for costs, expenses, m d  attorney's 
fees incurred by plaintiff in defending the Marcus suit. The  plaintiff's 
costs, expenses, and attorney's fees incurred by him in  defending the suit 
amount to $352.95, of which he has paid $140.00. The vontract makes 
it tlie duty of defendant, a t  its expense, 'to defend in  the name and on 
behalf of the assured any suit brought against the assured to enforce a 
claim, whether g rou idess  or not, for damages on account of bodily 
injuries or death suffered, or alleged to have been suffered, through the 
assured's negligence, by the persons described in subsections ( a )  and 
(b)  of the preceding paragraph, a t  the places and u n d ~ ~ r  the circum- 
stances therein described, and as the result of an  accident occurring 
while this policy is i n  force.' The  failure of the defeiltlant to defend 
the suit, after repudiating its liability to the assured, constituted a dis- 
tinct breach of contract and justified the plaintiff in defending i t  a t  his 
own expense. Beef Co. v. Casual ty  Co., 201 U.  S., 173. These costs 
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and  expenses constitute a p r imary  liability of defendant t h a t  plaintiff 
m a y  recover as  damages for  the  breach of the contract.  Power Co.  c. 
Casual ty  Co., 153 N .  C., 279." Insurance Co. v. Harrison-Wright  Co.,  
207 N. C., 661. 

T h e  defendant denied liability i n  the  Lowe case, supra, and  i t  x a s  
said tha t  notice was not necessary, but, going fur ther ,  we think, under  
t h e  facts  arid circumstances of this  case and  the  terms of t h e  policy, the 
notice was sufficient. Jlezcborn c. Assurance Corp., 195  S. C., 156. 

I t  goes without  saying tha t  the ('ompromise amount  sued for  by  plain- 
tiff, xl i ich was pa id  by plaintiff to  those injured, must  be reasonable and 
made i n  good fai th .  Defendant  conteiids i n  its brief tha t  plaintiff l i l l c ~ ~  
t h a t  the  t ruck  involved i n  t h e  collision was not insured a t  the t ime of 
the  collision, 3 June ,  1933, a i d  "is established by the evidence." W e  
cannot so hold. W e  th ink  this i s  a mat te r  f o r  the  ju ry  on the  facts  
appear ing  i n  t h e  record. 

F o r  the reasons given, tlie judgment in the  court below is 
Reversed. 

AMERICAN TRUST COMPAKT, ADMIXISTRATOR C. T. A. OF THE ESTATE OF 

SALLIE B. TARVER, r. ROSALIE TARVER WADE ET AT,. 

(Filed 16 December, 1936.) 

Executors a n d  Administrators 3 24--Family agreement for  distribution of 
estate  approved under  facts of this case. 

Upon supporting evidence the trial court found that tlie son of testatris 
intended to file a caveat to the mill, that there mas a borla fide dispute as  
to the validity of the will, that the beneficiaries under the will and the 
heirs a t  law were sui juris and had been duly made partie.., that nnboru 
contingent reninindermen mere duly represented by guardians ad  l i ton.  
and that the parties, other than the unboru contingent remaindermen, had 
executed a contract for the distribution of the estate, and that it  would 
be to the iuterest of all parties. including the unborn coritingeiit remain- 
dermen, for the contract to he approved by the court, and that the intent 
of testntris would more nearly be effectuated by distributing the estate 
in accordance with the contract rather than by remitting the parties to 
long, expensive, and bitterly fought litigation over the validity of the will, 
and that  the approval of the contract mould tend to preserve the family 
harmony, honor, and peace. Held: Upon the facts found, judgment ag- 
proving the contract and directing tlie administrator c. t .  a. to distribute 
the estate in accordance therewith n a s  properly entered by the court in 
its chancery jurisdiction. 

APPEAL by  Charles W. B u n d y  and  R. A. Wellons, guardians ad l i fem.  
f r o m  Cowper,  Special Judge ,  a t  September, 1936, E x t r a  T e r m  of 
MECRLEXBURG. Affirmed. 
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The judgment of the court below is as follows: 
"This cause coming on to be heard before the undersigned judge 

presiding a t  the 14 September, 1936, Extra  Term of Mecklenburg Supe- 
rior Court, and all the parties being represented by coun'jel, and in open 
court having waived any right that  they might otherwilje have to have 
any of the matters involved in  this action tried by a jury, and having 
agreed that the matter should be heard both as to law and facts by the 
undersigned judge, which agreement, made in  open ccurt, is ordered 
entered in the minutes, and the court having heard evidence, l~ercby 
makes the following findings of fact:  

"1. That Sallie B. Tarver, late of Mecklenburg County, F. C., died 
on 23 July,  1935, leaving a last will dated 27 January,  1931, and which 
has been duly probated in common form before the clerk of the Superior 
Court of Mecklenburg County, N. C., and is recorded in the office of said 
clerk jn Will Book S, page 455; that  a correct copy of said will is 
attached to the complaint herein, marked 'Exhibit A.' 

"2. That the defendants Rosalie Tarver Wade, William H. Tar ter ,  
and Clifford Tarver are the sole surviving children of the said Sallie 13. 
Tarvel*, and are her heirs at  law and distributees in  case of intestacy; 
that the defendant Howard M. Wade is the husband of Rosalie Tarver 
Wade, and that Isabelle Tarver Wade is the only child of Rosalie Tarver 
Wade; that the defendant Katherine J. Tarver is the wife of William H. 
Tarver;  that the only child of William H .  Tarver is James B. Tarver, 
and that his wife is the defendant Elizabeth M. Tarver:  that Elizabeth 
M. and James B. Tarver have no children; that  Isabelle Tarver Wade 
and Clifford Tarver are now unmarried and that neither of tlienl has 
any cliildren; that the defendants herein named are all the persoils ill 
being who hare  any interest, vested or contingent, in the estate of Sallie 
B. Tarrer,  either under her will or by intestacy; that  all of said persons 
are of full age and sui juris, the ages of said defendants being as fol- 
lows: Rosalie Tarver Wade is 56 years of age; Isabelle Tarver Wade i~ 
25 years of age; William H. Tarver is 51 years of age; James B. Tarver 

'is 25 years of age; Clifford Tarver is 49 years of age. 
"3. That  the American Trust  Company, a banking corporation or- 

ganized and existing under the laws of Xorth Carolina, and fully author- 
ized and empowered to act as administrator, has duly qualified as admin- 
istrator c. t. a. of the will of Sallie B. Tarver;  that  Independence Trust  
Company, the executor and trustee named in  said will, was placed in 
liquidation by the Commissioner of Banks prior to the death of Sallie B. 
Tarver, and the liquidation was completed shortly thereafter, and the 
liquidating agent of said Independence Trust Company declined to 
qualify as executor, or as trustee, and that no trustee has been appointed 
to succeed Independence Trust  Company. 
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"4. Tha t  the defendant Clifford T a r ~ e r  has expressed the purpose of 
filing a caveat to the will of Sallie B. Tarver, and the court fi~ltls that 
there is a bona fide dispute as to tlic ralidity of said will. 

"5 .  Tha t  the estate of Sallie B. Tarver consists principally of corpo- 
rate stocks, most of which have a ready market 011 recognized stock 
exchanges; that  the gross value of her estate at the time of her death 
was approximately $93,000, and the net value of said estate a t  tllc 
present timc is $100,000. 

"6. That  the contract r e f e r r d  to in the conlplaint hcrein, and marked 
'Exhibit 13,' was duly execnuted by a11 persons in being having any iliter- 
est in the estate of Snllie B. Tarrcr ,  either vested or contingent, arid tlit, 
American Trust  Company, administrator c. f .  a., is  wil l i~ig to carry out 
the prorisions of said contract ant1 distribute the estate in accortlailcc 
therewith, prorided it is legally authorized to do so. 

"i. The court finds as a fact that i t  will be for the best interest of all 
parties concerned that said contract be carried out and performed; that 
i t  will settle a family dispute and avoid very vexatious litigation and 
waste of the estate thereby. 

"8. The court further finds that. because of the dissolution of the , - 
Indeperdence Trust  Company, thc trustee l~ametl in said will, and be- 
cause of the dispute betxveen the children of Sallie B. Tarrer ,  that the 
ultimate purpose of the testatrix will be more nearly effectuated by 
carrying out said contract than by leaving the parties to nork  out their 
rights through litig a t '  lon. 

"9. That  the uiiborn issue of each of the children of Sallie B. T a r ~ e r  
are properly represented by guardians ad l i t em,  who ha re  filed answers 
and are at the hcaring in person; that  the possibility of any part of said 
estate ever resting in any person not ~ i o w  in  being is xery remote; the 
validity of the nil1 is uncertain; that a scttlernent of the family dispute 
n-ill be beneficial to  such contingent remaindcrmen in  that  pleasant 
family relations mill thereby be maintained, and the court finds as a fact 
that the interests of all parties now concerned, or who might hereafter be 
concerned, will be best subserved by carrying out such contract. 

"10. That  unless the proposed settlement is made, a caveat to the will 
of Mrs. Tarver will be filed by her son, Clifford Tarver, with the proqpect 
of long and bitter and expensive litigation tending to disrupt family ties, 
and to injure and damage the dignity, honor, and peace of the family: 
that  the parties, all being members of the family circle, h a ~ e  made 
earnest and determined efforts to avoid such litigation and have endeav- 
ored to settle and compose their differences for the purposz of avoiding 
expensive, destructive, and uncertain litigation. I n  the opinion of the 
court, this settlement will be for the best interest of the entire family, 
including its present and future members; i t  will prevent family tiis- 
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sensions, tend to strengthen the ties of the family affection, preserve the 
dignity, honor, and peace of the family, and tend to promote the primary 
objects of the testatrix. 

"It is by the court, upon the foregoing findings of fact and upon the 
record, co~icluded as matters of law and adjudged as follows: 

"1. The court holds that in its chancery jurisdiction, looking to the 
interests of the family as a whole, and exercising the pover of courts of 
chancery to approve family settlenlents and thereby presxve family ties 
and preserve the honor and dignity of the family, the court has the 
power in  this case to approve the settlement and to bind the unborn 
contingent remaindermen thereto. 

"2. That the said contract referred to in the complaint, and a copy 
of which is hereto attached, marked 'Exhibit B,' is legaly  binding upon 
the parties thereto, and the same is hereby approved by the court and 
made legally binding upon the American Trust Compan;~, administrator 
c. t .  a. of the estate of Sallie B. Tarver and all other persons in interest, 
including unborn contingent remaindermen. 

"3. That  the said American Trust Company, adminis rator c. f .  a. of 
the estate of Sallie B. Tarver, is hereby ordered and directed to recognize 
said contract as a valid and binding contract, and to distribute the estate 
of Sallie B. Tarver in  accordance with the terms thereof, after paying all 
debts and costs and expenses of administration, including costs of this 
proceeding to be taxed by the clerk. This 26 September, 1936. G. V. 
Cowper, Judge presiding." 

The guardians ad litem excepted and assigned error to the judgment 
as signed, and appealed to the Supreme Court. 

John X. Robinson for plainti f .  
Adlai S. Grove and Clyde R. IIoey for Clifford Tarver et al. 
C'harles W .  Bundy,  attorney and guardian ad Zitem for the unborn 

issue o f  Rosalie Tarver TT7ade, and for the unborn issue of W m .  H .  
Tawer .  

Robert A. Wellons, attorney and guardian ad litem for the unborn 
issue of Clifford Tarver. 

CLARKSON, J. Sallie B. Tarver, deceased, on 27 January,  1931, made 
an  alleged last mill and testament. Clifford Tarver, a son, denied the 
validity of the will. The court below found the following fac t :  "That 
the defendant Clifford Tarver has expressed the purpose of filing a 
caveat to the mill of Sallie B. Tarver and the court finds that  there is a 
bona lide dispute as to the validity of said will." 

All the parties to the action were of full age and sui juris, except the 
unborn issue of Rosalie Tarver Wade, Wm. H. Tarwr ,  and Clifford 
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Tarver, who were represented by guardians ad l i tem.  All the parties 
interested in  the controversy are parties to this action and have filed 
pleadings. 

T o  settle the family dispute over the validity of the will, all the par- 
ties, except the unborn issue above set forth, executed a contract, as  set 
forth in the record. From the findings of fact by the court below, can 
we sustain the conclusions of law macle bbv the court below? We think 
so. There was plenary evidence in  the record to support the findings of 
fact of the court below. 

I n  Spencer  v. J fcCleneghan ,  202 N .  C., 662 (671)) i t  is said:  "We 
think those in esse or in posse are properly represented in  this proceed- 
ing;  all parties who could possibly have any interest i n  the estate are 
varties to this action and the infant and all unborn children who might - 
hare  any interest are properly represented. From a careful examina- 
tion of the facts as found by the court below, and the judgment rendered, 
we think a court of equity has jurisdiction in the matter. . . . The 
policy of the law is  to  encourage settlement of family disputes like the 
present, so as  to  promote peace, good mill, and harmony among those 
connected by consanguinity or affinity. Equity favors amicable adjust- 
ments." 

The whole matter of settlements of this kind has been fully gone into 
recently and cases cited in  Reyno lds  v. Reynolds ,  208 N.  C., 578 (p. 620, 
e t  seq.). 

The court below found that  the approval of this settlement will elimi- 
nate long, bitter, and expensire litigation between members of the same 
family. The settlement itself will bring peace and harmony. The court 
below found it to be fa i r  and just to all parties i n  interest. We see no 
reason why the settlement should not be approved. 

Fo r  the reasons given, the judgment of the court below is 
dffirmed. 

0. C. DEESE AXD ELLEN DEESE v. TOWN O F  LUMBERTON, A MUNICIPAL 
CORPORATION, AND E. M. JOHNSON. MAYOR; W. A. ROACH, J. R. Mc- 
LEOD, A. M. HARTLEY, A N D  WILLIAJI BEST, COMMISSIOSERS OF SAID 
TOWN, AKD AS INDIVIDUALS. 

(Filed 16 December, 1936.) 

1. Statutes 5 2--Statute enlarging jurisdiction of town to include side- 
walks and alleys held not special act inhibited by Art. 11, sec. 29. 

A municipal corporation was given jurisdiction by its charter over 
streets, and the act provided machinery for laying out, opening, altering, 
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and maintaining its public streets. (Ch. 343, Private Acts of 1907.) 
Tlwreafter, a private act was passed enlarging the town's jurisdiction so 
a s  to include therein sidewalks and alleys, hut prescribed no method for 
condemnation of lands for alleys. (Ch. 216. Private Laws of 1925.) Held: 
The later act merely enlarged the jurisdiction of the town to include side- 
walks and alleys under the machinery set out in the prior act, and the 
later act is not a special statute relating to roads inhillited by Art. 11, 
sec. 29, of the State Constitution, tlle act not relating to the laying out. 
opening, altering, or discontinuance of any particular and designated 
highway, street, or alley. 

2. Eminent Domain § +Contribution by property owners whose lands are 
benefited does not affect question of whether taking is for public pur- 
pose. 

The fact that  property onners along one side of a prcposed municipal 
alley agree to pay the damages assessed in far or of the 1)ro~erty o \ ~ n e r s  
along the other side of the proposed alley does not affect the question of 
v h ~ t l l e r  the taking of the land for the alley is tor a pul~lic purpose, the 
contribution by the property owners nhose land woultl be enhanced in 
value by the alley being proper, and the municilral author~t ies  finding that 
the growth of the city and the desirability of the alley~bay for bnsinezs 
property made the acquisition of tlie land for the alley iecesqary in the 
public interest. 

,\PPEAL by plaintiffs f r o m  Williams, J . ,  a t  M a y  'I'erm, 1936, of 
R o e ~ s o s .  Affirmed. 

T h e  judgment of t h e  court  below is  as  f o l l o ~ ~ s  : "By co lsent, the hear-  
i n g  upon the  temporary  restraining order  issued i n  this  cause by EIon. 
S. A. Sinelair,  resident judge of the  N i n t h  Jud ic ia l  District,  n a s  cow 
tinued and  heard by tlle undersigned judge presiding ovcr the  courts of 
the  N i n t h  Jud ic ia l  District,  a t  Chambers  i n  Lumberton, N. C., on this  
29 J I a y ,  1936. Up011 corisidcratiorl of t h e  c7omplaint a n d  ailsner filed 
herein, treated a s  affidavits, and  the  argument  of counstbl fo r  plaintiffs 
and defendants, the  court finds the  following facts :  

'(1. 'rllat the  commissioners of t h e  town of Lumberton acted ~ r i t l i i ~ i  
their  discretion a d  without a n y  abuse of tlie same i n  finding as  n fact  
tha t  the public riccessity requires and  demands t h a t  a new street or alley 
be opened i n  the town of Lu~nhcrtol i ,  hounded and  described as  lmrtieu- 
lar ly set out  i n  paragraph  f o u r  of the  complaint ;  there was 110 allegation 
nor  evidence before the  court  to tlie contrary, a n d  the  court refuses t o  
review t h e  firldirigs of the commissioners of t h e  town of Lumberton n-it11 
respect t o  public necessity requir ing t h a t  said alleyway be opened. Tlw 
court finds a s  a fac t  the  defendants and  plaintiffs herein (cannot agrer  i n  
regard to  the  value of land or property damaged, and  tint tlie property 
owners immediately to  the  south of said proposed a l l e y ~ a y  agreed to 
save the  town harmless f r o m  a n y  expense of said condemnation procred- 
ing ;  t h a t  said agreement was madc i n  good fai th  and  not  by  a n y  collu 
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sion between the town of Lumberton and said property owners, and in 
no way affected the bona fides of the exercise of their discretion in ad- 
judging that  the public necessity required the opening of said alleyway 
in said transaction, the commissioners of the town of Lumberton were 
merely trading with the abutting property owners, who would be par- 
ticularly benefited by virtue of the opening of said alleyway adjacent to 
and immediately north of any business houses they might erect upon 
their said property. 

"2. The proposed alleyway is  within the fire limits of the town of 
Lumberton, directly in  front of and across the street from the United 
States post office, and within t ~ \ o  blocks of the courthouse of Robeson 
County. The  property owners to the south of said proposed alleyway 
desire to develop said property by building thereon business houses, 
including a funeral home. The business section of the town of Lumber- 
ton, because of the unusual growth of the town, is  expanding to the 
north, where said proposed alleyway is situate. 

"3. I n  condemning the lands described in paragraph four of the com- 
plaint for  a public alleyway, the commissioners of the town of Lumber- 
ton proceeded in  accordance with the authority granted by chapter 343, 
Private Laws of North Carolina, Session of 1907 (the charter of the 
town of Lumberton), particularly section 48 of said chapter, as amended 
by chapter 216, Private Laws of North Carolina, Session 1925. The 
court is of opinion that  this last named act i n  no way prescribes the 
manner, method, way, or means of laying out, opening, altering, main- 
taining, or discontinuing of streets or alleys, but said act merely adds to 
the jurisdiction previously given the commissioners of the town of 
Lumberton by chapter 343, P r i ~ a t e  Laws of North Carolina, Sessioii 
1907, by giving them authority over sidewalks and alleys to the same 
effect and in the same manner as that  previously granted the said com- 
missioners of the town of Lumberton over streets under the Act of 1907. 
and this enlargement of jurisdiction, without changing the method, 
manner, way, or means of laying out streets preriously authorized by the 
Act of 1907, does not contravene or conflict with section 29, Article I1 
of the Constitution of North Carolina. 

"4. Plaintiffs do not contend that  defendant town of Lumberton has 
not properly proceeded to condemn the necessary lands for said alleyway, 
in accordance with section 48, chapter 343, Private Laws of 1907, as 
amended by chapter 216, Private Laws of 1925, and the court finds as a 
fact that  defendant town of Lumberton has  properly proceeded with 
said condemnation proceeding, i n  accordance with said acts, the only 
contention of plaintiffs with reference thereto being that  chapter 216, 
Private Laws of 1925, is i n  conflict with section 29, Article I1 of the 
Constitution of North Carolina. 
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"Upon the foregoing findings of fact it  is ordered, adjudged. and 
decreed that  the temporary restraining order lieretofore issued in this 
cause hy the Hon. K. A. Sinclair, resident judge of the Ninth Judicial 
District, be and the same is hereby dissolved, and that  phintiffs  be taxed 
nit11 tlic cost of this action. Clawson L. Williams, Judge presiding 
01 er the courts of the Xinth  Judicial District." 

To tlie foregoing jutlgrnent, and each a i d  every finding of fact and 
ruling thercol~, the plaintiffs escepted and assigned error, and appealed to 
the Supreme Court. Tlie plaintiffs esrcpted and assigned error in 
detail to tlie findings of fact by the court below. 

F.  I). I I a e X c f t  a n d  lTarser ,  X c I n f y r e  di H e n r y  for  p la in t i f f s .  
, l fcLean iC S t a c y  for d e f e n d u n f s .  

CL.\RI<SOX, J. (1)  I s  Private Laws of 1925, chapter 216. whicli 
anlends cliapter 343, P r i r a t e  L a m  1907, invalid under Article 11, section 
29, Co~istitution of Sort11 Carolina? We cannot so hold. 

Chapter 216, P r i r a t e  Laws of 1925, amends chapter 34,3, Private Laws 
of 1907 (cliarter of the town of Lumberton), by adding the ~voi-ds "side 
valks, allcy" betnecn the word "new" nntl the word "strwt" in line two 
of section 4s  of said chapter 343, P r i r a t c  Laws of 3907. This act 
n~erely increases the jurisdiction and authority already granted the corn- 
missioners of the town of Lumberton under its charter. (Chapter 343, 
P r i r a t e  Acts of 1907.) A11 the macllincry for laying out, opening. 
altering, and maintaining streets is set out i n  the charier of the t o ~ \ n  
of Lumbertoil, and the Act of 1925 only en1argc.s the jurisdiction of the 
commissioriers of the tow1 so as  to include sidewalks anc alleys. Chap- 
ter 216, Pr iva te  Laws of 1925, does not attempt to presc 5be the method 
by vliicli tlie t o ~ r n  of Lumberton nlay condeinn lands for alleys, but 
merely increases the authority already conferred by the cliarter of tlie 
tonn of Lurnbcrton in the nay ,  manner, and nleans prescrihcd by the 
Act of 1907. 13efore chapter 216, P r i r a t e  Laws of 1925, could be in 
T-iolation of ,\rticle 11, section 1'9, of the Constitution, i~ nould have to 
relate to laying out, opening, altering, or discontinuing of a g icen  ptr r-  
t i cu lar  a n d  des igna fed  highway, street, or allcy. 

TTe think the contentions of defendants are sustained by a long line of 
decisions in this jurisdiction, sirice the passagc of t l i ~  constitutional 
amendment, section 29, Article 11, which was ratified 28 February, 1917, 
and became effectire 10 January,  1917. B r o w n  v. Conlrs. ,  173 N. C., 
598; H i l l  v. Comrs . ,  190 S. C., 123;  8. v. I I o r n e ,  191 A-. C., 375. See 
concurring opinion and cases cited in W e b b  c. P o r t  Co lnmis s ion ,  205 
N .  C., 663, p. 6i8,  e f  scq. See, also, G l e n n  v. B o a r d  of E d u c a t i o n ,  210 
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IT. C., 5 2 5 .  Under the above authorities, plaintiffs lose on this aspect 
and by the Hol ton  case below cited. 

I n  Holton v. Xocksuille,  189 N. C., 144 (149), we find: "Section 4 
of Article 7111 of the Constitution imposes upon the General Assembly 
the duty to provide by gencral law for the improvement of cities, towns, 
and incorporated villages. I t  does not, however, forbid altering or 
amending charters of cities, tonns, and incorporated villages or confer- 
ring upon municipal corporations additional powers or restricting the 
po\\ers theretofore vested in them. We find nothing in section 4, Article 
V I I I  of the Constitution rendering this act unconstitutional, nor does 
the act relate to any of the matters upon which the General rlsscmbly is 
forbidden by section 29, Article 11, to legislate. Kornegay v. Goldsboro, 
180 X. C., 441." 1T'ebb v. Conzmission, 205 N .  C'., 663 (673). 

(2 )  The court helow found that  the nhole matter mas done in the 
discretion of tlle toun of Lumberton arid in good faith. Durham r .  
Rigsbee, 141 N .  C., 125. 

I n  Stra t ford  v .  Greensboro, 124 K. C., 127 (131), i t  is said:  "There 
can be no objection to the coiitributing of an  indiritlual to the expense of 
laying out or altering a street, nor mill such an  act prove that  the prop- 
erty was taken for the accommodation of private individuals and not for 
public use. I f  in point of fact the public necessity and convenience 
require the improvement of a street or tlle opening of one, i t  can make 
no difference who pays the damages of condenmation. I t  might be that 
a. party contributing a par t  or the nhole of the asscssed damages in the 
condenmation of land for a public street nhen the public necessity re- 
quires such street, might have lands adjacent which might be improved 
by tlie opening of the street, and surcly if notliing else appeared i t  would 
not be either immoral or illegal for hini to pay the damages growing out 
of the condenmatioli proceedings," citing authorities. At  p. 133 : ('A11 
the courts, n e  believe, concur in holding that  whether a particular use 
is public or not nithill the meaning of the Constitution, is a question for 
the judiciary. Lewis on Em.  Domain, see. 1.58; Cooley on Taxation, 
110, 120;  Clark a. Nunders, 74 Hich., 692." Reed u. H i g h w a y  Corn., 
209 N. C'., 648. 

The findings of fact by the court below were supported by the evidence 
in tlie case. Fo r  the reasons gi\ en, the judgment is 

Affirmed. 
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H. L. BOWLES v. FAYETTEVILLE GRADED SCHOOLS ASD 
J. R. HARRISON. 

(Filed 16 December, 1936.) 

Schools 1-Trustees of school district may not delegate power to sell 
realty belonging to the district to a member of its property committee. 

A chartered school district acquired the property in question by fore- 
closure of a loan made from its sinking fund, the proper1 y thus acquired 
being in no way connected with the operation of its schools. The trustees 
of the district instructed the property committee of the district to investi- 
gate the legality of a private sale, to consider any offers for the property 
in excess of a stipulated sum, and delegated "power to acl." in the matter. 
The chairman of the property committee thereafter entered into a contract 
for the sale of the property for the stipulated price. P!aintiff taxpayer 
of the district instituted this suit to restrain conveyance to the purchaser 
in 1he contract. H e l d :  The trustees of the district were without power 
to delegate authority to sell the school property, and the district was not 
bound by the contract entered into by the chairman of the property com- 
mittee, and decree restraining the execution of the contract was proper. 
Whether the property could be sold by private sale, quart.  

APPEAL by defendants from Sinclair, J., a t  Chambers, in Fayetteville, 
N. C., 1 2  Bugust, 1936. Affirmed. 

Action to restrain defendants from carrying out a n  alleged contract on 
the part  of the Fayetteville Graded Schools to convey certain real estate 
to defendant Harrison. 

Plaintiff, a citizen and taxpayer residing within the Fayetteville 
Graded School District, alleges the purported contract mas not executed 
by the board of trustees of said schools i n  the manner auhor ized  by law 
and is not sufficient to  entitle defendant Harrison to a conveyance. 

Temporary restraining order was issued and made returnable before 
Judge Sinclair, who, after hearing the matter upon the pleadings and 
affidarits, adjudged that  the attempted contract was void, and that the 
defendants be restrained and enjoined from completing the same. 

The facts found by the court below were substantially these: 
The  corporate defendant is a chartered school district, incorporated 

under the name of Fayetteville Graded Schools, governed by a board of 
eleven trustees. I n  1931, upon foreclosure of a deed of trust, which 
secured a loan from its sinking fund, defendant graded schools acquired 
title to the described property in order to protect its debt. The property 
is an unimproved vacant lot in the city of Fayetteville, not adjacent to 
nor connected with the school property. At  a special meeting of the 
defendant's trustees on 20 May, 1936, W. C. Downing, chairman of the 
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property committee of said board, which consisted of h i m d f  and three 
other trustees, notified the board that  he had an  offer for the property, 
and the property committee was instructed to investigate the legality of 
private sale and to consider any offers for the property not less than 
$3,500, "with power to act." 

On the afternoon of 22 May, 1936, the chairman of the property com- 
mittee consulted an experienced real estate dealer and was advised that  
the property was worth $3,960, and the said chairman thereupon told 
him if he could sell i t  for that  price a commission would be :dlowed 
him. Thereupon, the real estate dealer talked to the plaintiff about the 
property, and on the following morning secured his offer to buy, but 
when he comnlunicated same to said chairman, was advised that  the 
property had already been agreed to be sold to defendant Harrison. 

I t  was not disclosed to the general public that  the property was for 
sale. The  property is worth considerably more than $3,500. 

The agreement to sell to Harrison mas in the form of a letter reading 
as follo~vs: "This will acknowledge receipt of your check in the sum of 
$50.00 as  a deposit to close the trade on the sale of Franklin Street lot 
belonging to Fayetteville Graded Schools to you for the sum of $3,500. 
We will proceed with the matter as soon as certain tax matters can be 
cleared u p  wit11 the city. Signed: W. C. Downing, Chairman of Prop- 
erty Committee." 

Defendant's charter p r o ~ i d e s  that "all agreements affecting real estate 
and other obligations shall be deemed sufficiently executed when signed 
by the chairman and secretary of said board and attested by the seal of 
said corporation." 

The  plaintiff, on 23 May, 1936, filed a bid with the chairman of the 
board of trustees for the property a t  the price of $3,700, which was 
refused. 

The judgment of the court below then proceeds to set forth the reasons 
for its conclusion, as follows: 

"The question arises, was the trancaction between Downing and Har -  
rison, i n  Downing's home the night of 22 May, the action of the defend- 
ant's board of trustees, or that of the property committee? A h o t h e r  
interesting question presents itself upon the face of the record: I s  i t  
legal for the trustees of public property to sell i t  a t  private sale, while 
withholding from the public the knowledge that the property is for sale? 
MThile in  the view of the court the decision of this question is not n e c ~ s -  
sary to a determination of this case, i t  ought not to be altogether ignored, 
as i t  is not unrelated to other questions of moral p rop ie ty  on the part  
of the trustees of public property. I t  must be admitted that this ques- 
tion is not free from difficulty. 
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"Chapter 136, Public Laws of 1923, relating to tlie powers of the 
county boards of education and the sale by such board of school prop- 
erty, was amended by section 2, chapter 494, Public La~qs  of 1933, but 
not materially in the respect n e  are considering it. That  section appears 
as C. S., 5.170 ( a ) ,  allti is set down by Xichie under the chapter on 
Education, still in juxtaposition with other sections relating to the county 
boards of education. Clearly, if the sale of school propcrty were made 
by the county board of education, i t  would have to be a t  public auction. 
Generally speaking, the law requires the title of public school property 
to bfx in the county board of education; but, undcr section 4 of the School 
AIachi~~ery  of 1933, a i d  under a similar portion of the School 
Rfachi~lcry llct of 193.5, mherc all districts, both special, cliartvr, and 
othcrw!se, were abolished, the lam provides that  the title to school prop- 
erty shall rernnin in the trustees of the special charter district when that  
district is included in a city administratire unit. The  l l r ~  ssrerns to bc 
silent as to the nlailncr of disposition of property so hcld xhen  it cease3 
to be uscd or useful as school property, although taking a general view 
of all the school legislation to  date, i t  ~vould seem that the State has 
adoptcd as its public policy that all public school property should be 
sold a t  public auction. I t  is, however, only by analogy that  it could be 
said that the trustees of a city administrative unit, or city board, mould 
be re~trictet l  to a sale by public auction, although the aimlogy is so 
stro~rg and the reasons for such restrictions so manifest and SO urgent, 
it  would seem that  the courts might well declare i t  to be the law of tlie 
land. 

('The defendants demurred ore fenus to the complaint that  it did not 
state facts suficient to constitute a cause of action, and chal le~~ged the 
plaintiff's right to maintain his action. Wide it is elementary that the 
courts l i a ~ e  110 poner under the Constitution to control the exercise of 
discretion vested in subordinate departn~ents, such as tllr F a y e t t e d l e  
Gratlctl Schools (Brotrt1rrtr.r 1 % .  Groorn, 6.1 S. ("., 2-1-4), there is no attempt 
here to control any cxercise of tliscretioil. The plaintiff, who brings 
this suit in behalf of himself and other citizelis arid taxpayers ~vitllin 
said charter district, charges in effect that  the acts of ihe defendant's 
board of trustees and their agents are ultra oires, and indicate tlie pur- 
suit of an  illegal course of conduct in the nanle of the Fayetterille 
Graded Schools, in ~ i o l a t i o n  of the rights of the plaintiff and other 
taxpayers. The  plaintiff does not charge the defendait x i t h  actual 
fraud, nor with corruption or moral turpitude. Comtructire fraud 
need not originate in any actual evil design. ' I t  is  sufficient in a court 
of equity to allcge acts, omissions, or conrealments which iiivolve a 
breach of legal or equitable duty, trust, or conficlence, and tend to the 
injury of anothcr or to the bringing about of an  undue and unconscien- 
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tious advantage.' Jones  v. S o r f h  Wilkesboro,  150 N. C., 647. I t  is 
also alleged and admitted by both demurrer and answer that  before the 
contract was made with Harrison the defendant's board of trustees, by a 
resolution, delegated the entire matter of the sale of the property to a 
committee of four, with the sole linlitation that  the price should not be 
less than $3,500, and declared that  the action of the committee should 
be final. This is an  allegation and admission that  the trustees attempted 
to delegate a nondelegable poTver and responsibility. I t  means that they 
attempted to abdicate their solemn trust by a delegation of their author- 
 it^ 'The principle is a plain one that  the public powers or trusts 
devolved by law or charter upon the council or governing body, to be 
exercised by i t  when and in  such manner as it shall deem best, cannot 
be delegated to others. This principle may riot prevent the delegation 
of duties which are ministerial, but uhere the trust committed to the 
governing body involves the exercise of functions which partake of a 
judicial character, it  may not be delegated.' X u r p h y  v. G ~ e e r u b o r o ,  
190 N. C., 269. 

"Here the trustees not only attempted to delegate their trusts to the 
property committee, but all the evidence IT-ould seem to indicate that  the 
property committee attempted to delegate their alleged poner, even 
though i t  mas void, to its chairman. 

"It is therefore considered, adjudged, and decreed that  the demurrer 
be and it is hereby overruled, and that  the defendants be and they are 
hereby restrained and enjoined from perfecting or completing the at- 
tempted contract of sale complained of, and that  the contract entered 
into by and between the chairman of the property committee and J. It. 
Harrison be and i t  is hereby c:rnceled, and declared null and void." 

From the foregoing judgment defendants appealed. 

J o h n  H .  Cool; for plaint i f f ,  appellee. 
Rose cC. L?yon and D y e  cC. Clark  for defendants ,  appellants.  

DEVIS, J. The findings of fact of the court below were supported by 
the pleadings and affidavits presented to him, and his conclusioiis and 
judgment thereon are fully sustaincd by the authorities arid statutes cited 
and by his clear and accurate reasoning therefrom. 

While the good fai th of the board of trustees of the Fayet te~i l le  
Graded Schools and of the chairman of the property eonlmittee is i n  no 
may impugned, i t  is apparent that  the nords "with power to act" in- 
serted in the record of the motion to instruct the property committee to 
investigate the legality of a prirae sale and to consider offers for the 
property should riot be construed to constitute the valid delegation of 
power to the chairman of the property committee to execute a contract 
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f o r  the  sale of the  property i n  a manner  contrary to  the  method set out  
i n  the statute. T h e  F a y e t t e d l e  Graded Schools cannot . n  l aw be bound 
thereby. 

T h e  judgment, restraining t h e  conveyance of the  property pursuan t  to  
the at tempted contract complained of, must  be 

Affirmed. 

HARRIET DOWNISG v. H. J. WHITE. 

(Filed 16 December, 1936.) 
1. Judgments  § 22- 

A judgment against a party who has not been brought into court in 
some way sanctioned by law, or who has not made a voluntary appear- 
ance, is  void and may be treated as  a nullity without any direct proceed- 
ing to vacate it. 

2. Same--Where record does not  show t h a t  defendant was a party, defend- 
a n t  may at tack t h e  judgment by independent action. 

Action was brought by a cfeditor to set aside a deed from the debtor 
to his daughter for fraud. All papers in the action were lost except the 
judqment setting aside the conveyance, and the judgment did not disclose 
that the daughter was n party to the action. The daughter instituted 
this action to set aside the judgment as  a cloud upon her title, and intro- 
duc,etl testimony that she had never been served with summons in the 
action to set aside the conveyance to her. Held: The record as  consti- 
tnted fails to disclose that the daughter was a party tc the action, and 
therefore she may attack the judgment by independent action, although 
if the papers in the action should be found and should disclose on their 
face that she was served with summons in the action, her sole remedy 
would be by motion in the cause to establish the fact of nonservice or 
"false return." 

3. Jud,gments § 26-Burden is on  party attacking judgment t o  establish 
asserted nonservice. 

Where the record does not disclose that a person whose rested rights 
were involved in the action was made a party thereto, suvh person attack- 
ing the judgment on the ground that she was not a party to the action. 
has the burden of overcoming the prima facie presumpticn of jurisdiction 
arising from the rendition of the judgment. 

APPEAL by  plaintiff f rom W i l l i a m s ,  ,T., a t  Special J u n e  Term,  1936, 
of BLADEN. 

C i r i l  action i n  ejectment to redeem a n d  t o  remove cloud on title. 
T h e  locus in  quo consists of two tracts  of l and  s i tuate  i n  Bladen 

County-one a 36-acre t r a c t ;  the  other  containing 140 acres. 
I t  is  admitted t h a t  J u n e  D i x  acquired title t o  the  4.0-acre t ract  i n  

1887, and  to the  140-acre t rac t  i n  1888. H e  conveyed both t racts  t o  



N. C.] FALL TERM,  1936. 41 

Harriet  Dix, now Harriet  Dix Downing, by deed dated 7 Xorember, 
1921, duly registered in  Bladen County. Plaintiff and defendant both 
claim title from a common source. 

Thereafter, it  is alleged, suit was brought by B r i d g ~ r  Corporation 
against June  Dix and Harriet  Dix, first, to recorer on a note given by 
J u n e  Dix to the Bridger Corporation, and, second, to set aside the afore- 
mentioned deed from J u n e  Dix to  Harriet  Dix as a fraudulent convey- 
ance so f a r  as creditors were concerned. Carszcell v. Talley, 192 S. C., 
37, 133 S. E., 181. There n a s  a judgment for the plaintiff in said 
action, rendered a t  the Janua ry  Term, 1924, decreeing the deed in ques- 
tion to be null and void and ordering its cancellation. All the papers 
in this proceeding, save the judgment, seem to have been lost. 

The plaintiff testified that  no summons was ever served on her in the 
case of ('Bridger Corporation v. Dix," the only title appearing on the 
judgment, and this was corroborated by her father, with ~vhom she lived 
a t  the time. The court held that  the judgment rendered in  said action, 
canceling plaintiff's deed, was a bar to her right to recover in the present 
proceeding, and instructed the jury accordingly. 

Verdict and judgment for defendant, from nliich plaintiff appeals, 
assigning errors. 

A. -11. Xoore for plaintif, appellant. 
I$. H.  Clark for defendant, appellee. 

STACY, C. J. This is the same case that v a s  before us on a procedural 
question a t  the Spring Term, 1934, reported in  206 S. C., 567, 174 
S. E., 431. 

I t  is elcnientary that  unless one named as a defendant has been 
brought into court in some way sanctioned by lam, or makes a voluntary 
appearance in person or by attorney, a judgment rendered against him 
is void for want of jurisdiction. Dunn v. Wilson, 210 N .  C., 493; 
Guerin c.  Guerin, 208 Y. C., 457, 181 S. E., 274; Ilarrell v. Welstead, 
206 TS. C., 517, 17.5 S.  E., 238; C'lark v. Elomes, Inc., 189 N .  C., 703, 128 
S. E., 20;  Pinnell v. Burroughs, 168 S. C., 315, 84 S.  E. ,  364; Card 
c. Finch, 142 N. C., 140, 54 S. E., 1009; Bernhardt v. Brown, 118 
N. C., 700, 24 S. E., 527, 715; Armstrong v. Harshazc;, 12 N. C., 187. 

True, "where i t  appears from the record that  a person was a party to 
an  action, when in fact he was not, the legal presumption that he was 
properly a party is conclusive until removed by a correction of the record 
itself, by a direct proceeding for that  purpose." Smathers v. Sprouse, 
144 N .  C., 637, 57 S. E., 392; Doyle v. Brown, 72 N.  C., 393. I n  other 
words, where it affirmatively appears from the record in  a case that  one 
was duly served or made a party thereto, the remedy for establishing the 
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fact of nonserrice or "false return," if such be the fact, is by motion in 
the cause and not by an independent action. Davis v. Brignzan, 204 
N. C., 680, 169 S. E. ,  421; Long v .  Rockingham, 187 N. C., 199, 121 
S. E., 461; King v. R. I?., 184 K. C., 442, 115 S. E., 172; Eure  v. 
I'cc.dotl, SO N. C., 17. Here, however, i t  does not appear that  Harriet  
D i s  nus  ever a party, or atteriipted to  be made a pa r t j ,  to the action 
of "Bridger Corporation v. Dix." The papers have been lost, with the 
exception of the judgment, and the only title to the judgment is "Bridger 
Corporation 1 . .  Dix." So, under the circumstances, i t  not appearing that  
Harr ie t  Dix n as ever a party to said proceeding, we apprt,hend her right 
presently to attack the judgment rendered therein as  a clc~ud on her title 
ougl~t  llot to be denied. S f o t k s  u. Stocks, 179 N. C., 285, 102 S. E., 306; 
Truclocte v.  ParAw,  191 S. C.,  430, 132 S. E., 295. Ncthing was said 
in Clark 2. I lomes,  Ini.., supra; Plnnell v. B u ~ ~ o u q h s ,  supra; Bailey v.  
IIopX ills, 1.32 N. C., 748, 67 S. E., 669; Ilargroce v. Wilson,  148 N. C., 
439, 62 S. E., 520; Rachl (~y  z.. Roberts, 147 N. C., 201, 60 S. E.. 975; 
B ~ i c X h ~ m s e  c. Sut ton ,  99 N .  C., 103, 5 S. E.,  380; or Sumner  v. Sessoms, 
94 N .  (I., 371, nllicli militates against this position. 

The laboring oar, of course, is nit11 the plaintiff, as a prima facie prc- 
sumption of jurisdiction arises from the exercise of it, and t h r o m  the 
burden of d ispro~i i lg  its existence upon the party denying it. Sfarnes  
2'. Thornpson, 173 S. C., 466, 92 S. E., 259. 

Should the papers hc found, and the fact of nonservice appear on the 
face of the record,  plaintiff“^ right to attack the judgment nould ipso 
facto be established. Graues u. Reiclsville, 182 N. C., 330, 109 S. E., 29. 
Xon ,  consfat that  this right should be denied simply becsuse the papers 
have been lost. Pinnell c. B Z L W O L L ~ ~ S ,  sulwa; Vass i e  I ) .  f lainey,  165 
N.C. ,  174, 81 S . E . ,  135; Cardv .F inch , supra .  

I n  B e r n h a ~ d f  c. Brols'n, supra, there is  an observation to the effect 
that "in the absence of the transcript of the proceedings therein, the 
presumption of law is that i t  is  regular in all respects, including service," 
but this was said in  reference to one v h o  appeared to be a party to such 
procceding, and not to one n ho did not so appear, nor ckl  it have refcr- 
ence to lost records. 

I t  is  well established here and elsewhere that "a judgmmt rendered by 
a court against a citizen affecting his vested rights, in an action or pro- 
ceeding to ~vhich  he is not a party, is  absolutely void, and may be treated 
as a nullity nllcnever it is brought to the attention of the court." John- 
son, z.. IT'hilrlen, 171 S. C., 153, 88 S.  E., 223. 

Again, in Doyle v. IJro~tn ,  supra, i t  was held that  "when a defendant 
lins nexer lreen ZerTecl nit11 process, nor appeared in person or by attor- 
ney, a judgment against him is  not simply voidable, but void, and may be 
so treated n l l e n e ~  er and wherever offered, without any direct proceeding 
to vacate it." 
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Similar ly,  i n  Condry  1.. Cheshire ,  88 N .  C.,  3 i5 ,  i t  was held (as  stated 
ill th i rd  headnote) : '(A judgment against a p a r t y  up011 whom n o  service 
of process has  becn niade nor  appearance entered, is  absolutely void, and 
m a y  he so treated ni t l lout  a n y  direct proceeding to vacate it." 

I n  this  r i c v  of the matter ,  considering the  present state of the record, 
it  would seen1 t h c  plaintiff is  entitled to question the  judgment i n  the  
Br idgcr  Corporat ion case, to show i ts  invalidity, if she can, and  if found  
t o  be void, to  h a ~ e  i t  remover1 as  a cloud on her  title. Johnson  2: TT'lzil- 
den,  supra;  Ol iver  2'. Hood ,  Comr . ,  209 N .  C., 291, 153  S. E., 657. Of 
course, if ,  upon t h c  discorery of the  lost papers  i n  said suit,  i t  should 
appear  tha t  the  plaintiff n a s  duly or  ostensibly made  a p a r t y  thereto, a 
different principle would prerai l .  Davis  v. B r i g m a n ,  supra;  Dunn C .  

W i l s o n ,  supra.  
X e w  tr ia l .  

(Filed 16 December, 1936.) 

1. Damages § %Charge held fo r  e r ror  in failing to  confine quantum of 
damages t o  injuries sustained as direct result of alleged negligence. 

In  this action to recover of a physician for alleged negligence in diag- 
nosis ant1 treatment of plaintift's shoultler, which had been injured by a 
run-anay mule, the charm of the court is held for error in inndrcrtently 
failing to confine the qzin~t tz tnz  of damayes to tlie suffering and injury 
resulting from defendant's alleged negligence in diagnosis and treatment, 
arid in embraciny in the y u n n t z i m  of damages recoverable the suffering 
and injury caused by the injury inflicted by the run-away mule, plaintiff 
beinq entitled to recover, if a t  all, only for those injuries which proxi- 
mately and naturally resulted from the w o n g  complained of. 

2. Appeal and Error  § 46- 
Where a new trial is awarded for error in the instructions on tlie issue 

of damages, alleged error in the instructions on the issue of negligence 
need not be decided. 

STACY, C. J., dissents. 
COKNOR, J., concurring in part and dissenting in p a r t  

APPEAL by defendant f r o m  Cowper,  Epecial  J u d g e ,  a t  J u l y  Term,  
1936, of RAKDOLPH. K e w  tr ia l .  

Action to rccorer damages f o r  negligence on the  p a r t  of defendant, a 
pract icing physician, upon  allegations of fai lure  t o  properly diagnose 
and  t rea t  plaintiff's dislocated shoulder. T h e  i n j u r y  to  the plaintiff's 
shoulder was caused by  a run-away mule. 
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The allegations of negligence were denied in the answer. Upon issues 
submitted to the jury, there was verdict for the plaintiff, and from judg- 
ment i n  accord therewith defendant appealed. 

I'orX: c6 Y o r k  and V o s e r  c6 Mil ler  for plaintif f ,  appellee 
D. H.  Parsons  a n d  J .  A. Spence  for de fendan t ,  appel lan! .  

DEVIN, J. The evidence offered in  support of plaintiff's allegations of 
negligence was sufficient to entitle him to have i t  submitkd to  the jury, 
i ts  probative force being for them to determine. 

Appellant, however, assigns as error certain portions of the court's 
charge to the jury. H e  notes exceptions to the following portions of the 
charge on the issue of damages : 

"Plaintiff is  to  have a reasonable satisfac.tion, if he is entitled to 
recover a t  all, for loss of both bodily and mental powers, or for actual 
suffering, both of body and mind, mhich are the immedi ,~te  and neces- 
sary collscquenres of his injury. And, gentlemen of the jury, i t  is for 
the jury to sap, under all the circumstances, ~ v h a t  is a fa i r  and reason- 
able sun1 that the defendant should pay to the plaintiff by lvay of com- 
pensation for the illjuries sustained, if tlie plaintiff is  entitled to recover 
a t  all." 

"If the jury shall find, by the greater weight of the evidence, that  the 
injuries to the plaintiff be permanent and continuous in their nature, 
there is no fised date upon which they all occurred, and, respecting the 
damages, if any, which may accrue, in the future, the pla ntiff can only 
be awarded the present cash value or the present worth of :,uch damages; 
for if the jury assess any prospective damages. the plaintiff is  being paid 
now in  advance for future loss. The sum fised by the jury, if you come 
to this issue, should be such as  fairly compensates the plaintiff for 
injuries suffered in the past and for those likely to occur in  the future, 
that  is, if thc jury shall so find injuries in tlie future. The verdict is 
to be rendered on the basis of a cash settlemmt for plairtiff7s injuries, 
past, present, and prospective, if you find from the eriderce, and by its 
greater weight, that  there are future and prospective damages to  which 
the plaintiff is entitled." 

I t  is apparent that  tlie court in this portion of his charge inadvertently 
omitted to distinguish injuries and sufferings resulting from the violent 
action of the run-a~5ay mule from those resulting from the failure of 
the defrndant to exercise clue care in the subsequent treatment. The 
instructions allowed the jury to consider as an element cf damages all 
the injuries suffered by plaintiff, imd permitted them to award com- 
pensation for all loss and suffering endured by him, whether caused by 
the mule or by defendant's negligence. 
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I f  plaintiff was entitled to  recorer anything, he was entitled to recover 
compensation only for those injuries vhich  proximately resulted from 
defendant's negligent treatment. Only such damages are allowable 
as are the natural  and proximate consequence of the wrong complained 
of. Sczcliold v. Fertilizer Co., 199 N. C., 352 ; Lane v. R. R., 192 N. C., 
287; I'an Dyke c.  Chnclzuich-Hoski~s Co., 187 N .  C.,  695; . J o h n w ~  r . .  
R. R., IS4 N. C., 101. 

The appellant's exception to this portion of the charge must be sus- 
tained. 

The defendant also assigns as error a portion of the charge to the 
jury on the first issue. H e  complains that in the portion of the charge 
in which the court i~ndcrtook to set out in detail n h a t  facts erideneing 
l~cgligence the jury nlust find before they could answer the first issue in 
f a lo r  of the plaintiff, he omitted to instruct them that  the negligence of 
the defendant in the respects xllcged must be found, by the greater 
weight of the testimony, to have been tile proximate cause of the injury 
complained of. 

Howerer, the record shows that in anothcr portion of the charge the 
court stated gcwerally the elcn~ents of actionable ncgligcnce a i d  properly 
defined "proximate cause" ar necessary to be found to establish plain- 
tiff's cause of action. 

Whether this was quffieient to constitute inconsistent instruction and 
to call for the application of the rule laid down in  I-ou~lg v. Conzmis- 
siuners, 190 S. C., 845, and c a v s  thcre cited, it  is unnecessary to decide. 
as there must be a new tr ial  for the error in the charge on the third issue, - 
as hereinbefore pointed out. 

x e ~ v  trial. 

STACY, C. J., disseuts. 

C o r s o ~ ,  J., without conceding that  there was evidence a t  the trial of 
this action sufficient to support the allegations in the complaint that  
plaintiff was injured by the negligence of the defendant, as alleged in  the 
complaint, coilcurs in the opinion of the Court that  there was error in 
the cliarge of the trial judge to the jury for ~r l i ich  the defendant is 
entitled to a new trial. H e  was of opinion that  there was error in the 
refusal of the trial court to allow defendant's motion for judgment as of 
nonsuit, a t  the close of all the evidence. 
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(Filed 16 December, 1936.) 

Contracts § 25b: Brokers a n d  Factors  § &Action held for  breach of con- 
t ract  entitling plaintiff t o  recover selling price agreed upon by parties. 

Plaintiff contended that he left certain personal property with defendant 
under a contract by which defendant agreed to sell the property upon 
commission a t  a price not less than that agreed upon, and that defendant 
had sold the property and failed to account to plaintiff. The record dis- 
closc~d that the case was tried upon the theory of breach of the express 
contract alleged in the complaint. Held: Under the theory of trial. the 
measure of damages was the price agreed upon by the parties for the 
sole of the property, plaintiff being entitled to be put in the position he 
would have been in if the contract had been performed, and defendant's 
contention that  the damages should be measured by the rule governing 
damages for breach of contract by a factor by selling a t  a price less than 
that stipulated cannot be sustained. 

APPEAL by the defendant f r o m  Harding, J., a t  F e b r u a r y  Term,  1936, 
of ~ ~ E C R L E S B C R G .  K~ error. 

T h i s  was a c i r i l  action wherein the  plaintiff sued t h e  defendant to 
recover damages alleged to h a r e  been caused by a breach of contract i n  
selling cer tain nlacliinery f o r  a price lees t h a n  t h a t  agree3 upon  by tlie 
parties -\vhen the machinery was left with the  defendant  by the  plaintiff 
fo r  the l ~ u r p o s e  of sa le ;  and f o r  selling a certain bench and  tools lef t  with 
the dcfendant by the plaintifl' without authori ty  to nlalre a sale thereof. 

Tlie ldaintiff allegcd tha t  the  defendant agreed to s tore the  machinery 
without  charge and  t o  sell i t  f o r  the  plaintiff a t  not less t h a n  t h e  mini- 
m u m  prices marked thereon, amounting t o  $945.00, f o r  a commission 
of 10 pcr  cen t ;  and  tha t  the dcfendant fu r ther  agreed to store a n d  hold 
the bench and  tools without  charge ;  and  t h a t  the defendanl, h a s  sold both 
the  machinery and  the  bench a n d  tools a n d  has  failed to  ,account to  the  
plaintiff, notwithstanding demand f o r  settlement has  repeatedly been 
made  by  the  plaintiff upon  the  defendant. 

T h e  defendant  denied t h a t  he  made the  agreement o r  contract alleged 
by  the plaintiff. 

T h e  issues submitted and answers made  t l i e l ~ t o  were as  fo l lo~vs :  
"1. D i d  t h e  plaintiff and  defendant enter  into a contract whereby 

plaintiff ~i-ould deliver to tlie defendant  machinery, as  i,et out  i11 the 
complaint,  a n d  defendant was to  sell the  same a t  a price not less t h a n  
the amount  set out i n  the  complaint,  as  alleged, and  charge ten per  cent 
commission f o r  such sale, as  alleged? Answer:  'Yes.' 

"2. D i d  defendant breach the  said con t rac t?  -\nswer : 'Yes.' 
"3. TVhat damage, if any, is  plaintiff entitled to recorer of defendant 

by  reason of the  breach, as alleged ? Bnswer : '$945.00.' 
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"4. Did defendant wrongfully sell and dispose of the bench and mis- 
cellaneous tools of the plaintiff, as alleged? Answer : 'Yes.' 

"5. What damage, if any, is plaintiff entitled to recover of defendant 
for such wrongful sale? Answer: '$25.00.) " 

From a judgment that the plaintiff have and recover of the defendant 
the sum of $9'i0.00, the defendant appealed, assigning errors. 

Guthr ie ,  Pierce  d2 Blakeney  for plaint i f f ,  appellee. 
Fred  B. H e l m s  for de fendan t ,  appellant.  

SCHEXCK, J. The plaintiff introduced evidence from which the jury 
might have found that the defendant agreed to store and to sell the 
machinery at not less than the prices marked on the individual articles, 
aggregating $945.00, for a commission of 10 per cent, and further, that 
the defendant agreed to store the bench and tools. The defendant, on 
the contrary, introduced evidence from which the jury niight have found 
that no such agreement was made, and that the machinery and the bench 
and tools were left with the defendant by the plaintiff as security for 
loans made to the plaintiff by the defendant, with the unclerstanding that 
if said loans nere  not paid within a reasonable time the property should 
be sold and proceeds applied on said loans, and that after two years or 
more the property was so sold and the proceeds of the sale so applied. 

The jury, after hearing the evidence, ansnered the issues in favor of 
the plaintiff, as hereinbefore set forth. 

The exceptions principally urged 011 appeal are those which assail 
the charge of the court upon the third issue relative to the measure of 
damage. H i s  honor held and charged the jury to the effect that if they 
answered the first and second issues in  favor of the plaintiff their answer 
to the third issue would be the price a t  which the defendant agreed to 
sell the machinery. The only e~idence  relating to the price at  ~ ~ h i c h  the 
defendant agreed to sell the maclliriery was that of the plaintiff, since the 
defendant denied the existence of any such agreement. The jury an- 
swered the issue in accord with the coiltention of tlle plaintiff, namely, 
$945.00. 

I t  is the contention of the defendant that the measure of damage was 
the market value of the machinery, and not the price at  which tlle de- 
fendant agreed to sell it, in the event that the jury found he agreed 
to sell it. 

While there is a d i ~ c r s i t y  of holdings in the different jurisdictions in 
cases between principals and factors, particularly where principals are 
in  default to their factors, as to whether the measure of damage for the 
breach of the contract to sell, by selling at  a lower price than stipulated, 
is the difference betxcen the prire at  which the sale was made and the 
market value of the property sold, or, is the difference between the price 
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a t  which property is  sold and the price stipulated, this case v a s  not 
tried upon the theory inrolred in  such cases. 

This case was tried upon the theory of a breach of the expressed con- 
tract alleged in the complaint to the effect that  the defendant would sell 
the machinery a t  not less than the price agreed upon. This is apparent 
from the following excerpt from the record: "At this point counsel for  
plaintifl, upon being questioned by the court, announced 1 hat the plain- 
tiff elected to and would rely solely upon the expressel contract, as 
alleged in  the complaint as to all of the items referred to in the coln- 

except as t i t h e  bench and tools." 
The plaintiff was entitled to be put in the position he ~ ~ o u l d  hare  been 

in  if the contract had been performed. S w b y  v. Realty Co., 180 X. C., 
51; Machine Co. v. Tobacco Co., 141 N. C., 254. "For the injury caused 
by the nonperformance of most contracts the primary if not the only 
remedy of the injured party is an  action for damages for the breach. 
I n  fixing the amount of these damages, the general purpose of the law 
is, and should be, to give compensation-that is, to put the plaintiff in 21, 

good a position as he would have been in had the deferdant kept his 
contract." Williston on Contracts, Vol. 3, see. 1338, p. 2392. Therefore, 
we think. and so hold. that  his Honor was correct when he ruled and 
charged that  the measure of damage was the price agreed upon by the 
parties. 

We hare  examined the other assignments of error relating both to the 
admissioli and exclusion of evidence and to the charge. Most of these 
are disposed of by the disposition made of those assailing his Honor's 
rulirig Gpon the measure of damage. Those assignments of error relat- 
ing to the market ralue of the machinery, even if well taken, are harm- 
less, since the market value was immaterial under the theory upon whicli 
the case was tried. The other assignments of error ha re  oeen examined 
by us and me have found in them 

N o  error. 

H. M. CHAMBLEE, ADMIKISTRATOR OF ESTATE OF LAWRENCE DICKS, 
DECEASED, V. SECURITY NATIONAL BANK, GUARDIAX O F  THE PROPERTY 
OF LAWRENCE DICKS. 

(Filed 16 December, 1936.) 

1. Death 3 1- 
The presumption of death from seven years absence is a presumption 

of fact which may be rebutted, but the presumption stands: in the absence 
of any evidence to weaken the presumption or prohibit il: from applying 
to the facts of the case. 
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2. Executors and  Administrators § 3-Administrator may be appointed 
upon presumption of death from seven years absence. 

The clerk of the Superior Court has jurisdiction to appoint an admin- 
istrator for a n  estate upon his finding that the person in question is dead 
and died intestate, C.  S., 28, 1, upon aBdavit showing that such person 
had been absent for over seven years and had not been heard from by 
relatives or friends, and the fact that  a t  the time of the appointment it 
was contemplated that  a n  action should be brought to determine any 
question that might arise contrary to the legal presumption does not 
invalidate the appointment or nullify the proof afforded by the jurisdic- 
tional aBdavit. 

3. Executors and  Administrators § %Administrator of person presumed 
dead held entitled t o  assets of estate under  the evidence i n  this case. 

An administrator appointed by the clerk for the estate of a person pre- 
sumed dead under the presumption of death from seven years absence is 
entitled to judgment for the recovery of the assets of the estate against 
the guardian of such person upon the verdict of the jury in his favor uI)on 
evidence showing that  the person in question had been absent for seven 
years, and had not been heard from by relatives or friends, when the 
guardian controverts the fact of death for its own protection, but intro- 
duces no evidence weakening the presumption or prohibiting i t  from 
applying to the facts established by plaintiff's evidence, and the guardian's 
contention that  the recovery of the assets was without due process of 
law in that the person alleged to be dead was not served with summons 
is without merit. 

APPEAL by  defendant f r o m  Xhaw, Emergency Judge, a t  September 
Term, 1936, of GUILF~RD.  N o  error .  

Action instituted t o  recover, f o r  the  purpose of administration, prop- 
e r ty  of plaintiff's intestate, Lawrence Dicks, i n  the  hands  of defendant 
bank, guard ian  of the property of said Lawrence Dicks. 

Defendant  denied, on information a n d  belief, the  death of said 
Lawrence Dicks, a n d  alleged t h a t  t h e  appointment  of plaintiff as  admin-  
is t rator  was void, and  t h a t  plaintiff's a t t empt  t o  take possession of 
Lawrence Dicks' property was without  due process of law. 

T h e  j u r y  answered t h e  issues a s  follows : 
"1. D i d  IT. I f .  Cllamblee qual i fy a s  administrator  of the  estate of 

Lawrence Dicks, deceased, on 28 Apri l ,  19362 Ans.: 'Yes.' 
"2. W a s  Lawrence Dicks dead a t  t h e  date  on  which H. M. Chamblee 

was appointed administrator  of the  estate of Lawrence Dicks, to  wit, 
28 April,  1936 ? Ans. : 'Yes.' 

"3. I s  t h e  plaintiff entitled to  recover f r o m  the  defendant  al l  money, 
securities, a n d  property held by i t  f o r  the  benefit of Lawrence Dicks 
and/or  his  heirs ? Ans. : 'Yes.) " 

Cafey & Sfanley, E.  D. Broadhursf, and Yownce & Younce for 
plaintiff. 

King & Xing and J .  A. Cannon, Jr., for defendant. 
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DEVIN, J. Appellant challenges the validity of the appointment of 
  la in tiff as administrator of the estate of Lawrence Dicks, and contends 
that  this actiion cannot be maintained. 

There was no positive proof of the death of Lawrence Dicks, but plain- 
tiff relied upon the presumption arising from his seven years absence 
without having been heard from. As stated by A d n m s ,  J., in  Beard c. 
Sovere ign  Lodge,  184 N .  C., 154, "The absence of a person from his 
domicile, without being heard from by those who would he expected to 
hear from him, if living, raises a presumption of his death, that  is, that  
he is dead a t  the end of seven years." Steele  2). Ins.  Co., 196 N .  C., 408; 
Univers i t y  v.  I larr i son ,  90 N .  C., 387. 

I t  appears that Lawrence Dicks, a resident of Greensboro, N. C., was 
in  1923 committed to the United States T'eternns' Hospital at Tuskegee, 
Alabama; that  he was suffering with a n  advanced stage of dementia 
prwox,  and had theretofore been declared incompetent, and defendant 
appointed guardian of his property; that  on 19 April,  1927, he escaped 
from thlz hospital and has not been seen or heard from since; that  five 
brothers and a sister reside in Guilford County. I t  was in evidence that  
a person in  his condition could not have endured long. 

On 28 April, 1936, nine years later, the plaintiff made affidavit tha t  
La~vrence Diclis was dead, without leaving a last mill and testament, and 
applied to the clerk of the Superior Court of Chilford County for letters 
of administration on his estate. 

Thereupori, the clerk of the Superior Court made this order: "It being 
satisfactorily proven to the undersigned clerk of the Superior Court of 
Guilford County that  Lawrence Dicks, late of said county, I S  dead, . . . 
and it appearing that  H. 31. Chamblee is entitled to the cdministration 
of the estate of the deceased, and having qualified as administrator 
according to lam; now these are therefore to empower the said admin- 
istrator to enter i n  and upon all and singular the goods and chattels, 
rights, and credits of the deceased, and the same to take into possession, 
. . . and distribute same according to law." 

Required bond was given and approved. 
On 25 June,  1936, plaintiff instituted his action to recmer from the 

defendant bank decedent's property remaining in its hand!l as guardian. 
On  the tr ial  there was evidence tending to support the allegations and 

contentions of plaintiff. N o  evidence, contra,  was offered by defendant. 
There was nothing in  the evidence to weaken the presumption or pro- 
hibit i t  from applying to the facts presented. Following a (correct charge 
by the court, the jury by their verdict found that  Lawrence Dicks was 
dead a t  the time the plaintiff was appointed administrator of his estate. 

The  clerk of the Superior Court had jurisdiction to appoint an  
admii~isi~rator and to grant  letters of administration, upon ascertaining 
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from the affidavit of the applicant that  decedent was dead, intestate. 
C. S., 25 ;  C. S., 1.  This lie has done. H i s  order and appointment 
could only be avoided by showing that Lawrence Dicks was not i n  fact 
dead. The presumption of his death, arising from seven years absence 
under the rule, is a pre3umption of fact which may be rebutted. Cflark 
2%. Holmes,  189 S. C., 703; T r i ~ n n t e r  c .  Gornznn, 129 X. C., 161;  
S p ~ i n g e r  v. Shacender,  116 S. C., 1 2 ;  Spr inger  v.  h'kavender, 118 
S. C., 33;  D o u d  u. TT'afson, 10.5 S. C., 476; Xoore  ?;. P n r l x r ,  34 hT. C., 
123. 

Following his appointment, l~laintiff administrator instituted this 
action, setting out all the facts, and asked that  he recover from the 
guardian the estate of decedent for the purpose of adnlinistration accord- 
ing to law. I t  seems to have been contenlplated when letters of adminis- 
tration n-ere applied for that such action nould he brought for the de- 
termination of any question that might bc raised contrary to the legal 
presumption. This could not be held to invalidate the proceeding or 
nullify the proof afforded by the jurisdictional affidarit that  Lawrence 
Dicks was dead. 

The  defendant guardian, concerned for its own protection, very prop- 
erly put the plailitiff to the proof. This burden he has borne by evidence 
offcred to the satisfaction of the triers of the facts and of the learned 
judge who presided. 

Wc. f i ld  nothing in the proceeding to justify us in disturbing the result. 
Tho suggestion that due process of law was wanting for failure to 

serre notice on the allcged decedent is without merit. The plaintiff had 
the right to inroke and rely upon the presumption of death and to pro- 
ceed accordingly in  the manner prescribed by the statute. 

The appellant did not, and does not now, offer evidence to controrert 
the facts upon nhich tlic right of action accrued. I t s  objections to the 
judgment are procedural. I t  excepts to the conclusion. The assign- 
ments of error based upon these exceptions cannot be sustained. 

S o  error. 

F. L. P R E I S T E R  r. STANLT BANK AND T R U S T  COMPANY, A. P. HAR- 
RIS,  TRUSTEE BY ORDER O F  THE COURT, A N D  A. P. HARRIS,  TRUSTEE BY 

DEED. 
(Filed 16 December, 1936.) 

1. Reference § 3- 
A compulsory reference may not be ordered prior to the determination 

of defendant's plea in bar TI-hen such plea, if determined in defendant's 
faror, entirely destrq-s plaintiff's right of action, and renders an account- 
ing useless. 
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2. Same--Order of compulsory reference prior to determination of defend- 
ant's plea in bar held error in this case. 

Plaintiff alleged that he purchased, a t  the sale of a bankrupt's estate, 
certain stocks and bonds which had been given as collateral security for 
a note by the bankrupt, that subsequent credits had paid the note in full, 
and that defendant bank had sold certain of the security without notice 
and purchased same a t  its own sale, and refused to surrender the securi- 
ties to plaintiff. Defendant bank filed answer alleging that plaintiff was 
not the owner of the securities, but that defendant bank purchased the 
securities at the sale conducted by the payee of the nole upon default 
after due advertisement. Held:  The answer raised ismes which are 
determinative of the entire controversy, and an order for compnlsory 
reference prior to the determination of the question of title to the securi- 
ties is erroneous. 

APPEAL by defendants from Bill, Special Judge, at  September Term, 
1936, of STANLY. Reversed. 

A compulsory reference was ordered over the objection of defendants. 
Defendants excepted to the order on the ground that  pleas in bar had 

been set up, and that  a reference was improper until the pleas had been 
determined. 

From an  adverse ruling, defendants appealed. 

T7ann & illilliken and W .  E. Smith for plaintiff, appellee. 
Brown & Brown and Stahle Linn for defendants, appellants. 

DEVIN, J. I t  is  an  elementary rule of procedure, upheld by many 
decisions of this Court, that when the answer sets u p  a plea in  complete 
bar of plaintiff's action, a compulsory reference should not be ordered 
until the plea, which may defeat the action entirely and render an ac- 
counting useless, has been determined. 3lcIntosh Prac.  & Proc., sec. 
523; Smith v. Goldsboro, 121 N .  C., 350; R. R. v. Xorr;son, 82 K. C., 
141. 

What  constitutes a plea' i n  bar has been considered m d  accurately 
defined by this Court in Bank v. Evans, 191 N .  C., 538, as follows: "In 
a legal sense it is a plea or peremptory exception of a defendant, suffi- 
cient to destroy the plaintiff's action, a special plea constituting a suffi- 
cient answer to an  action a t  law, and so called because it barred-i.e., 
prevented-the plaintiff from further prosecuting i t  with effect, and, if 
established by proof, defeated and destroyed the action altogether." 
Haywood Co. v. Welch, 209 N .  C., 583; Jones v. Beaman, 117 N .  C., 259. 

I t  then becomes necessary to  examine the pleadings in the instant case 
in  order to determine whether a plea in  bar, as defined, has been raised. 

The  complaint alleges in substance that  the Albemarle Grocery Com- 
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pany, a corporation, being indebted to the defendant Stanly Bank and 
Trust  Company, executed its note to said bank and, as collateral security 
therefor, deli\ ered certain securities, notes, and stocks belonging to said 
grocery company; that  the said grocery company became entitled to 
credit3 from rarious sources and payments sufficient to pay said note ill 
ful l ;  that  thereafter said grocery company was adjudicated a bankrupt, 
ant1 the plaintiff, with the approval of the bankrupt court, purchased 
from the trustee in  bankruptcy all the choses in action of the bankrupt 
grocery company, and is now the ouner  thereof; that  the defendant bank, 
nitliout proper notice, sold the collateral securities of the grocery com- 
1 )my  nhieh  had been pledged to it, and purchased same a t  its own sale 
for the sum of five hundred dollars, which was credited on the note; that  
t lw said defendant bank thereafter disposed of some of said securities for 
about five thousand and five hundred-dollars, and now wrongfully lloltls 
the rcnlaiiider of said securities. 

The plaintifl's prayer is that  he recover of defendants $2,500, less 
$200, aud that  the ren~ainder of said securities be delivered up. 

The answer of defendants denies that  plaintiff is the owner of the 
tlcscribcd securities, arid alleges that  the defendants are the rightful 
olvliers thereof; that  the note of the grocery company was not paid;  that  
the I'nge Trust  Company was the lawful owner of said securities, and 
that i t  lawfully and properly advertised and sold same on 24 February, 
1933, and defendants purchased same for the fa i r  and reasonable value 
of same a t  that  time. I t  is further alleged in  the answer that  the plain- 
tiff purchased from the trustee in bankruptcy for $200.00 only the choses 
in  action which had arisen out of the open accounts of the bankrupt, and 
that plaintiff's purchase did not include the securities described in the 
complaint, and that  he never acquired title thereto. 

I t  is  obvious from an  examination of the pleadings that  issues are 
therein raised which are determinative of the eutire controversy, and 
that  the litigated question of title to the described choses in action must 
first be decided before a compulsory reference may properly be ordered 
to state an  account between the parties. Austin v. Stewart, 126 N. C., 
526: Commissioners v. White, 123 N. C.. 534. 

I t  must be held for error to order a reference, over objection of defend- 
ants, before the pleas in bar set up  in  the answer have been properly 
determined. 

Reversed. 
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CHOATE RESTAL COMPANY v. E. R. JUSTICE, TE,ADIXG AS 

JUSTICE HOTEL, 
and 

CHOATE RENTAL COMPANY v. E. R. JUSTICE, TRADIXG AS 

SILVER DIME CAFlC. 

(Filed 16 December, 1936.) 
1. Ejectment 9 5- 

Although an agent of the lessor may make the oath in ~r r i t ing  required 
in summary ejectment, C. S., 2367, the action must be piosecuted in the 
name of the lessor as  the real party in interest, C. S., 446, and i t  may not 
be maintained in the name of the lessor's rental agent. 

2. Parties § 1- 

The requirement that an action must be maintained by the real party 
in interest, C. S., 446, means some interest in the subject matter of the 
litigation and not merely a n  interest in the action. 

3. Trial § 21- 
Where defendant moves for nonsuit after tile close of plaintiff's evidence 

but fails to renew the motion after the introduction of his evidence, he 
waives his motion and is not entitled to have the action dismissed thereon. 
C. S., 567. 

APPEAL by the defendant f r o m  I lard ing ,  J., a t  M a y  Term,  1936, of 
MECICLENBURG. K e w  trial.  

Then1 were t v o  actions i n  s u m m a r y  ejectment instituted before a 
justice of the peace under  C. S., 2367, by the same plaintiff against the  
same defendant  f o r  different portions of the  same building:. F r o m  judg- 
ment  in the justice of the peace court,  adverse to i t  i n  each case, the 
plaintiff appealed t o  the Super ior  Court.  I n  the  Superior  Cour t  the 
cases were consolidated for  t r i a l  i n  accordance with st ipulat ion entered 
in to  by coulisel f o r  plaintiff and  defendant, and  were t r ied upori the  
fol lo~ving issue : 

"Is the  plaintiff entitled to  immediate  possession of the  property i n  
controversy set out i n  the complaint 1" 

T h e  j u r y  answered the  issue i n  t h e  affirmative, a n d  f r o m  judgment 
based upon t h e  verdict t h e  defendant appealed to the  Supreme Court,  
assigning error. 

Tal ia ferro  & Clarkson for plaintif f ,  appellee. 
G. T .  Carswell and Joe  TP. E r v i n  for defelzdant, appelr'anf. 

SCHEFCK, J. T h e  evidence of the  plaintiff established t h a t  the  Life  
Insurance  Company of Vi rg in ia  mas t h e  owner of the  demised premises 
f rom which i t  was sought to  eject the  defendant, while the  actions were 
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instituted in the name of Choate Rental Company, which was the rental 
agent of the Life Insurance Conlpany of Virginia, and the affidavits 
prescribed by the statute xe re  made by "Choate Rental Company by 
Jno.  G. Turner," and John  G. Turner "worked for" and '(collected rents 
for'' the Choate Rental Company. 

The following excerpt from his Honor's charge is made the basis of 
an  exceptire assignment of e r ror :  "And the court charges you, gentle- 
men of the jury, that  if you heliere the e d e n c e  and all of it and find 
the facts to be true as teitified to bv the nitnesscs, under all of the 
evidence, it n-ould be your duty to answer the issue 'Yes.' T o n  can 
ansver tlie issue, gentlemen." 

This assign~nent of error presents the question brought for~vard  in 
the brief as to ~ h e t l i e r  these actions in summary e i ec tmc~~t  call be main- " .  
tained ill the nanw of the Clloate Itcrltal Compx~iy, rciital agent, nhen 
the property is owiletl by the Life Insura i~ce  Company of ITirglnia. 

C. S., 2367, prescribes tlle manner of removal by his landlord of any 
tenant nllo remains in  the demised r1renii5es after the expiration of his 
lease, a, follows: "When tlie lessor or his assigns, or liis or their agent 
or a t t o r n q ,  makes oath in nritiilg, before a n j  juatice of the peace of 
the county in  which the dernised premises are situated, qtating such fact, 
as coristitute one of tlle above casei described, and describing the premises 
and aski~ig to be put in possession thcieof, the justice sliall issue a suni- 
morls reciting the substance of the oath, a r d  requiring the defendant to 
appear before him or some other justice of the county, a t  a certain place 
and time, . . . to ansner thecomplaint." 

Wliile the statute clearly prolides that  the agent or attorney of the 
lessor may makc the oath ill nritirig required in actions in suminary 
ejectment, i t  does not, i n  our opinion, provide an  exception to the 
requirement of C. S., 446, that "el t ry :lction rl~ust be prosecuted in the 
name of tlle real party in interest." 

I n  speaking of sectloll 53 of the Code of C'ix il Procedure, which 71 as 
substantially the same as C. S., 446, R I ~ @ T I ,  J., says: "Under The Code 
there is no niiddle ground; for n h e n e ~ e r  the action can he brought ill 
the name of the real party in interest, lf inu \ t  be so done." I2oget.s c. 
Gooell. b7 S. C.. 442. 

A real party in intrrest is a party a h o  is be~lefited or i i l j u~ed  by- the 
jutlgmc~it in the case. -hl intcrest nllich varrants  making a per*on 
:t 1);wty is not ail iuterc st in the action in1 011 ed merely, but some interest 
in the subject matter of the litigation. The real party in  interest i n  
this action is the Life Iniurance Company of Tirginia and not its rental 
agent. tlie Choate Rental Company, and it vas ,  therefore, error to charge 
the jury that under all the e ~ i d e r ~ c e  they should ansner the issue in  the 
affirmatire. 
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T h e  defendant is  not entitled to h a r e  the actions dismissed on h i s  
motion to dismiss upon  the c ~ i d e n c e  f o r  the  reason tha t  the motion v a s  
not renewed a t  the close of all  the eridence, but  lodged only a t  the close 
of the  plaintiff's evidence. T h e  introduct ion of e ~ i d e n c e  by the defencl- 
a n t  constituted a v a i r e r  of the  motion i n  absence of a renewal thereof. 
C. S., 567. Bordeaux v. R. R., 150 N. C., 5 2 8 ;  Tt'ooley v.  B r u t o n ,  184 
N. C., 43s. 

F o r  the e r ror  assigned, the defendant  is e~ i t i t l ed  to a 
K e w  tr ia l .  

EAST COAST FERTILIZER COBIPAXT, IKC., v. KORJlAX F. HARDEE. 

(Filed 1 G  December, 1036.) 

1. Reference § 4a-Where judgment on  report  expresslg reserves cause for  
jul'g t r ia l  on issue of f raud,  a n d  is unexcepted to, the provision for  
jury t r ia l  may no t  be disregarded by another judge of Superior Court. 

This cause involving plaintiff's claim for goods sold on consignment and 
defondant's alleged conrersion of the proceeds was referred to a referee 
by consent. Upon the filing of tlie report by tlie referee, jutlgment was 
cntc~etl for plaintiff for a stipulated sum in accord with the report, and 
the cause was espressly retained for jury trial upon the issue of fraud 
raised by  the pleadings. No exception \\-as mtered to this jndginent and 
no a p p ~ n l  taken. At a subsequent term, plaintiffs motion for n j u r ~  trial 
\\.as refused on the ground that the consent reference waived the right 
to have any of the matters tried by jury. I f c ' l d :  The judge of the Superior 
Co~irt a t  the later tertn was without authority to disregard the express 
l)ro\.ision of the judgment entered a t  the prior term tlmt the canse be 
retained for jurv trial on the issue of fraud, there being 110 exception to 
the judgment or appeal therefrom, and the judgment being yes judicntn 
as lo the matters therein determined. 

2. Courts 9 3-One Superior Court judge mag not  review judgment of 
another. 

A judge holding a succeeding term of the Superior Court has no power 
to review or disregard n .judgment affecting substantial rights entered a t  
a former term by another judge upon the ground that s11ch judgment is 
erroneous, since a judgment mnS be reviewed for error only upon appeal 
to the Supreme Court upon exceptions duly noted. 

,IPPEAL by plaiiitiff f rom Parlier, J., a t  Apr i l  Term, 1036, of SEW 
HASOT'ER. 

T h e  i~c t ion  was instituteii t o  recover balance due f o r  coillinercia1 fer t i -  
lizers sold on consignnmlt,  allt.ging fraudulent  conrersi~sn of the pro- 
ceeds. 
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By consent, the cause was referred to Kenneth 0. Burgwin "to hear 
the testimony of all the parties, to render an  accounting, and to report 
his findings of fact and conclusions of law to  the court." 

The  referee duly reported his findings of fact and conclusions of law, 
in  which lie found that  defendant was indebted to the plaintiff in the 
sum of $907.58, and concluded that  plaintiff was entitled to judgment 
therefor. N o  exceptions to said report were filed by either party. 

At  May Term, 1935, of said court, Frizzelle, J., entered judgment in 
favor of the plaintiff and against the defendant in accord nit11 said 
report, and added, as a par t  of said judgment, the following: "It is 
further ordered and adjudged that  the issue of fraud arising on the 
pleadings be and same is hereby retained on the civil issue docket to be 
submitted to  a jury a t  a subsequent term of the Superior Court of New 
Hanover County, and this cause is retained for further orders." 

N o  exception was made to the judgment of Judge Frizzelle and no 
appeal was taken therefrom. Counsel for defendant mas not present 
when the judgment n.as signed, though notified tlie cause was on tlic 
calendar for judgment. 

At ,Ipril Term, 1936, Judgc Parker presiding, plaintiff mol-ed for 
tr ial  by jury of the issue of fraud, and the defendant objected. Tliere- 
upon, tlie court, after setting out the facts i n  full, entered the following 
order : 

"The court bcing of the opinion that  a reference of a cause made by 
consent is a waiver of the right of tr ial  by jury, and neither party can 
afterwards demand a jury trial as a matter of right, nor has the judge 
the po~rer ,  a t  his discretion and against tlic will of either party, to set 
aside or discontinue an order of reference cntcred by the nri t ten consent 
of the parties, the motion of the plaintiff is  hereby denied." 

The plaintiff excepted to this order and appealed to this Court. 

B. K. B r y a n  and H a c l J e r  & .Allen for p l a i n f i g ,  appel lant .  
8. H .  S e l c b e r r y  a i d  J .  Frank IVoofen f o r  de fendan t ,  appellee. 

D ~ v r s ,  J. Tlie only question presented by this appeal is the validity 
of the order of Judge Parker denying plaintiff's motion for jury trial 
upon a n  issue in the cause, ~vhich, by the judgment of Judge Frizzelle, 
liad been ordered retained on the civil issue docket for that purpose. 

While the reference ordered by Frizzelle, J., in the first instance, was 
by consent, it  may be open to debate whether the order to the referee 
to "hear the testimony, render an  accounting, and report his findings" 
contemplated the consideration and decision by him of the issue of 
fraudulent conversion raised by the pleadings. But, however that  may 
be, the judgment of Judge Frizzelle, a t  April Term, 1933, confirming 
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the report of the referee, definitely ordcred that tlle issue of fraud arising 
on the pleadings he retained on the civil issue docket for jury tr ial  a t  a 
suhsequc~nt tc rm;  and, eren if this portion of the judgnicwt was crrone- 
ous, no exception x a s  noted thereto nor appeal taken. The judgment 
was not roid. I t  could not be treated as a nullity. I t  could not be 
set aside as erroneous a t  a subsequent term by another j ~ d g c .  

I n  1Tdzr~nrds 1.. P e r r y ,  206 N. C., 474, a similar question was so 
decided by this Court. I n  tha t  case there was a n  order of reference by 
consenf. At  a later term a n  order mas made by Judge Harris, by con- 
sent, that  certain issues be submitted to a jury. Subsequently, a t  
aiiotlier term, by order of Judge Rarnhill, tlien presiding, the order of 
Judge. I Iar r i s  TIas tlisrc~gartled on tlie grountl that a jur,v trial wriq not 
in ortlw, as the original r c fe rc~~cc  n as by coasent and both parties had 
n a i ~ e d  their rights to a jury trial. This was held to be error. 

The decision in  E d w a r d s  v. P e r r y ,  supra ,  is determinatire of the 
quwtion here. I t  is nell  settled that  a decision of one jutlge of the 
Superior Court is not revie~mble by another judge. Sinct. tlie power 
of one judge is equal to and coordinate with that  of another, a judge 
holding a succeeding term of the Superior Court has no pov-er to review 
or disregard a judgment rendered a t  a former term affeci ing substant~al  
rights upon the ground that  such judgmenf is erroneous. TT'cllo~~s v. 
L n s s i f c r ,  200 N .  C., 474; Cnld/uel l  v. C a l d ~ r e l l ,  159 N .  C., 805;  1)ocX.ery 
1 ) .  Fni rhnnXs ,  172 N .  C., 529;  B l a n d  I*. F n ~ i l k n e r ,  194 N .  C., 427;  Rlr lh-  
erfortl  College v. P a y n e ,  209 3. C., 792. 

jutlgrncnt of the Superior Court, r(lnder(~1 in term by the judge, can 
be r t ~  i1.nri1 for error only upon a p l d  to the Supreme Court upon excep- 
tion? duly notccl. S. I.. L t n ,  203 S. C., 316;  Pozrer ( ' 0 .  1%. I 'eatotC, 107 
x. ('., 735; I1lrlllrps v. R a y ,  ID0 S. C., 152;  L i v e  S f o c k  ( ' 0 .  a .  d f k i n s o r l ,  
IS0 S. C., 250;  z.. L u m b e r  ( 'o. ,  119 N. C., 9 6 ;  Roz117rnr z.. Browrl ,  
s 5  hi. ci., 1. 

TII? judgment of Judge Frizzclle at Alwil Term, 1933, not l i a ~ i n g  
bccn csecptcd to or appeuletl from, bccnnlt~ ~ e s  j ud i ca fu .  To sustain the 
ortlcr of Judge Parker  at -1pril Tcrln, 1936, noultl result ill inconristent 
atljiidic-atiol~s on the same subjcct n~nttc,r, nllicli this Court In s  con- 
sistrntly souplit to p s ~ ~ e n t  by the cwforcement of t l ~ c  rulr  11erei11 stated. 
B.  2 ) .  E r a n v ,  54 X. C.. 324; Il'ilson v. Lozeberger ,  S S. (I., 412; S ~ r o g g s  
1%.  iCfel?enson, 100 N. C., 351;  C o b b  I , .  R l i w ~ ,  137 S. ('., 203;  l l rood-  
111rrct I .  Draiuage C ' o m ~ s . ,  192 S. C., 439 ; I1o lwr  Co.  v. i'cncot X ,  s ~ l p r a  ; 
12eric I.. Rnmsey, 202 K. C., 815; X y c r s  a. C'uvsc/ca?y Co. ,  204 S. C., 260. 

T e  ~ ~ o i ~ c l u d e  that  the learned jutlge was in error in denying plaintiff's 
motion for trial by jury of the issue of fraud arising 011 the  ple:iilings, 
as required by the judg~ncnt in tlic cause rendered at a prerious term of 
tlic court. 

Rerrrsed. 
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STATE r. OLLIE BEAS. 

(Filed 16 December, 1936.) 

Criminal Law § 30-Interrogatories by court addressed to defendant testi- 
fying in his own behalf held for error as expression of opinion on 
evidence. 

Defendant, charged wit11 homicide, testified as  to his version of the 
fatal killing upon his contention of self-defense, and narrated the actions 
of himself, his oldest son, :rnd tlle deceased. Upon tho conclusion of his 
testimony tlie court, by interrogation objected to bg defend:~nt's counsel, 
brought out the fact tliat the son was screnteen Sears old, and \\.:IS present 
in the courtroom. I n  his charge the court set forth the contention of 
the State that defendant's tcstimony could not be relied u1)on hccause 
uncorroborated, not\~itlistandini.ling the fact that defendant's oldest son. wllo 
saw what happened. was present in the courtroom. Held:  Altllougll 
the prosecuting attorney ruiqht impeach defendant's testimony I)y c1evelol1- 
in:: tlie fact that defendnnt's son was not c.nlled as  a witness to rorrobo- 
rate defendant's testimony, the interrogatories bg the court to the same 
effect, emill~asized by tlie statement of the State's contentions, constitute 
reversible e n o r ,  the statute, C .  S., 564, in l~ i l~ i t i l~g  an esl~ressioli or show- 
ing of opinion by the court :IS to wl~etller a fact is fully or sutficiently 
proven by interrogation as  well a s  by statc~nent or action. 

APITAL 1 ) ~  dcfcndant f rom I'll i l l i p s ,  J., a t  J I a y  Term,  1036, of XOORE. 
S e w  tr ia l .  

S C H E S C ~ ~ ,  J .  This  is a n  appeal  f r o m  a judgmei~t  of imprisonment 
upon a colir iction of manilnughter .  

T h e  State's evidence tcncled to s h o \ ~  tha t  the defendant shot ant1 killed 
the deceased near  the l~orne of tlie defendant, and  tliat the t1dentl:rnt 
told the nitnecs, N r s .  Adelille X c S e i l l ,  tha t  "Andre~v  ( the  deceased) 
didn't qee me and  there n asn't n \I ord ,.poke-said E d w a r d  (so11 of the 
defendant)  hat1 brcu out to the c l~ icken  house and  told h i m  (defenda t~ t )  
tha t  he (drccased) n a s  coming nit11 a gull and he (tlefendant) \ i e ~ ~ t  ill 
the l~itclieri slid cracked the door open, and  when h e  (deceased) got even 
nit11 tlie n e l l  lie donned  h i m  (deceased), and  h e  fell like a beef shot, 
and  there wasn't a n o r d  spoken and Andrev ( t h e  deceased) ditln't see 
h i m  (defendant)  x h e n  lie .hot." 

T h e  defendant admitted tha t  he fired tlle f a t a l  shot, and  relied pr in-  
cipally upon his  o x n  testimony to eqtablish his plea of self-defense. T h e  
defendant testified tha t  about 3 3 0  o'clock i n  the afternoon of 31 Decem- 
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ber, 1035, Andrew Comer, the deceased, came to his home and cursed and 
abused the defendant, and that  about 7:00 o'clock of the same day his 
oldest boy had been out to the chicken coop and he (cefendant) went 
into the cook room and "saw Mr. Comer coming before he got to the 
wagon shelter and he stopped there and viewed the house I guess for a 
couple of minutes. I mas in the door with no light in the room; the 
light was in  the other par t  of the house and so he  come u p  the path 
where we had drug the snow off, right by the steps, and placed himself 
under the well shelter, or the shadow of it. . . . I t  was a very 
bright moon-shining night and I could see Mr. Comer a3 he approached 
the house, and he was carrying that  gun there. Comer hailed me, 'Hey, 
come out !' I recognized his  voice ; it  was Bndrew Comer's voice. When 
I spoke, I says, 'Hey !' And when I spoke he riz with his gun stooped 
over like this. H e  was standing behind the well, and I saw his gun, and 
I shot him. I shot him when he was raising the gun and pointing i t  
right lowards me. H e  could see me from where he was and I could see 
him from where I was. 

"After I shot he fell and I stood there for about two minutes, then I 
went out to where he was and he was breathing; wasn't any further 
down than his throat. I went back in  the house and sent my  boys after  
a doctor and the law." 

The following appears i n  the record : 
"By the court : How old is your oldest boy? 
"A. Seventeen years old in September. 
"Q. I s  he here ? 
('A. Yes, sir. 
('To the foregoing questions and answers the defendant objects; objec- 

tion overruled; defendant excepted." 
His  Honor charged the jury that  "The State insists and coatcnds, 

gentlemen of the jury, that there people there who knew about the 
facts; that there was a 17-year-old boy who the defendant himself says 
knew all about the circumstances; that he was the one who notified the 
defendant that  the deceased was coming; that  he was the one ~ v h o  notified 
him that  the deceased had a shotgun; that  he was the one who notified 
him of the deceased's approach, and that  he mas here in  the courtroom in 
your presence and mas not called by the defendant to testify as to these 
material facts when the burden of proof was upon him." 

The exception must be sustained, as the questions propounded by the 
court to the defendant clearly had the effect of impeaching his testimony 
as a witness in  his own behalf, and were, thwefore, in violation of C. S., 
564. S. c. IVinckler, 210 N. C., 556, and cases there ciled. That  these 
questions had this effect is emphasized by the fact that  the court in the 
charge set forth as a contention of the State that  the testimony of the 
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defendant could not be relied upon  because i t  was uncorroborated, not- 
nithstanciing the  fact  t h a t  the  oldest boy of t h e  defendant, who saw what  
happened, was  present i n  the  courtroom, ant1 was not called to  testify. 

T h e  fai lure  of the defendant to a r a i l  himself of the  opportuni ty to  
place his  son upon  the s tand i n  corroboration of his  05.11 testimony was 
a fact  proper  f o r  t h e  prosecuting at torney to develop, since part isan 
counsel a re  permitted t o  impeach the testimony of a n y  atlrerse w i t n e ~ s ,  
but  this r igh t  to  impeach a witness does not extend to the t r i a l  judge, 
who is  inhibited by the s tatute  f r o m  giving '(an opinion whether a fact  
i s  fu l ly  or sufficie~itly proven," and  this inhibition is  against cxprcssing 
or  showing such a n  opinion by iritcrrogation, a s  well as  by .tnteme~rt 
or action. 

F o r  the error  assigned, the  defendant is  entitled to a 
SCTT. trial .  

STATE v. TOY SALL. 

(Filed 16 December, 193G.) 

1. Criminal Law I& 
Under the plea of not guilty the defense of insanity and every other 

defense to the charge in repelling, mitigating, or reducing the offense to 
a lower grade is admissible. 

2. Criminal Law § 7-Defendant may testify as to injuries received by 
him and their effect on his mind upon his plea, of insanity. 

Testimony by defendant as  to injuries received by him and the effcct 
of such injuries upon liis mind and ability to know what he was doing 
is competent upon his plea of insanity as tending to establish facts from 
\vhich the jury might infcr. in connection wit11 other evidence, that  tle- 
fendant was insane, and the exclusion of his testimony is  reversible error. 

3. Criminal Law Sib--Witness held to hare sho\vn sufficient ohsri~ation 
of defendant to testify as to defendant's mental irresponsibility. 

A noncq)ert witness ~ 1 1 0  testilics that he had l i n o ~ n  defendnnt nll his 
life and had a number of conversntio~~s \vith him, but that hcb 11x1 not 
taIked with him much during the prior yenr, but w110 has an 01)inion 
satisfactory to himself from his obeervntion of defendant :is to tlc'fentl- 
ant's mental condition, is coml~etent to give liis testimony on the qncstion. 
ant1 the exclusion of his terti~nony that dcfendant \\-as irrrsl)onsiblc for 
his actions is reversible error upon defendant's exception. 

4. Criminal Law § 81d- 
Where a new trial is awarded upon certain exceptions, o t l i r ~  esceptions 

relating to matters not likely to arise upon a snbscquent l~earing need not 
be determined. 
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&IFPEAL by the defendant from Phillips, J., a t  31ay Term, 1936, of 
MOORE. Xew trial. 

Attorney-General Seawell and Assistant Attorneys-Ge,zeral X c N u l l a n  
and Bruton, for the State. 

J .  11. Scott and TI'. R. Clegg for defendant, appellant. 

SCIIENCR, J. This is a n  appeal from a judgment of death based upon 
a con~ic t ion  of murder in the first degree. 

The defendant entered a plea of not guilty. After testifying that the 
fatal  shot was fired by another person than himself, the defendant, 
through his counsel, a~inouncecl to the court that  he pleaded irisanity, 
that is, the defendant pleaded not guilty, first, upon the ground that he 
did not commit the act, and, second, upon the ground lha t  if the jury 
should find he committed the act, that  he JYas not responsible for the 
reason that  lie was insane. Under the plea of not guilty, the defense of 
insanity and every other defense to the charge in repelling, mitigating, 
or reducing the offense to a lower grade was admissible. S. v. Pof t s ,  
0 0  . , 5 .  ( ' Insmi ty  a t  the time of the homicide could, of course, 
be set u p  as a defense on the other issue as to the prisoner's guilt." 
S .  v. iS'andlin, 156 N. C., 624. 

The follo~vilig appears i n  the record of the defendant's testimony as a 
witness in his own behalf: 

''1 was hit on the head with a baseball bat at West E n d  about eight 
years ago and have been hit in the bead with an  axe t relve years ago 
and I had the measles to settle in my  head. 

"Q. What effect, if any, h a ~ e  those things had on your mind?" 
Objection by the State sustained, exception. 

' (Had he been permitted to do so, the mitness n7oul'i have testified 
substantially as follows: They have had a bad effect on my  mind. 
Sonletinies I lose all my  sense of recollection and do not  know what I am 
doing and I cannot remember what I have done during the time my 
mind is gone a m y  from me. There have been hours at a time when I 
did not know a thing.'' 

This evidence as to the injuries received by the defendant and the 
effect of such illjuries upon his mind and ability to know what he was 
doing was competent upon the plea of insanity, since i t  tended to estab- 
lish facts from which, when taken into consideration wii h other eviden- 
t iary facts, the jury might have inferred that  the defendant was insane, 
and its exclusion was error. 

I n  the record of the testimony of C. J. Smith, called ,as a witness for 
the defendant, the following appears: 
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"I live a t  Putnam, where I Tras raised, but have been away until 
about a year ago. I am a locomotive engineer and have knon-n Toy Kall 
all his  life. I hare  had an  opportunity to observe his  mental and 
physical condition since I hare  been acquainted with him. I ha re  
talked with him but have not had much conrersation with him in the 
last year, but until that  time I had had quite a number. 

"Q. Wha t  has been your obserration of his mental and physical con- 
dition?" Objection by the State sustained, exception. 

"Q. Mr. Smith, hare  you got an opinion satisfactory to  ourself as 
to his mental condition?" Objection by the State sustained, exception. 

"Had he been permitted to do so, the witness ~vould hare  answered that 
he had an  opiuion satisfactory to himself as to the mental condition of 
the defendant, and ~ r o u l d  hare  testified that  from his obserration of 
him and his kno~rledge of him through obserration and conrers a t '  ion 
that  he was not n~entally competent, but was irresponsible for his action." 

The exclusion of this evidence was error. A person, though not an 
expert, who has had opportunity to obserre the defendant, and who has 
an  opinion satisfactory to himself, is competent to express his opinion 
as to thc defendant's sanity or insanity. S. 7;. Banner, 149 N .  C., 519;  
S. v. Journegan, 183 N. C., 700; S. v. Hauser, 202 N .  C., 738. 

For  the exclusion of the proffered eridence the defendant is entitled to 
a nevi trial, and since this is so, no useful purpose can be served by 
comment upon the other assignments of error in the record, as the 
questions presented thereby are not likely to arise in another trial. 

New trial. 

STATE v. IATTIMER B. SPAULDING. 

(Filed 16 December, 1936.) 

Receiving Stolen Goods 8 -Charge must direct that  guilty knowledge, 
express or implied, must exist at time of receiving stolen property. 

Knowledge that the goods Tere stolen a t  the time of receiving them is 
an essential element of the offense of receiving stolen goods, and althou#h 
guilty knowledge may be inferred from incriminating circumstances, a 
charge that such linowledge might be actual or implied, without specifying 
that it would have to exist at the time of the receiving, is erroneous. 

, ~ P P E A L  by defendant from Parker, J., at  &y Term, 1936, of NEW 
HSNOTER. 

Criminal prosecution, tried upon warrant charging the clefeildant with 
"receiving stolen goods knowing them to h a w  bccn stolen,'7 cigars, etc., 
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of the value of $10.00, the property of Fannie Burnett. The warrant  
was amended in  the Superior Court ~ ~ i t h  a view to charging a violation 
of C. S., 4251. 

The evidence on behalf of the State tends to show that the defendant 
is a merchant i n  the city of Wilmington; that  on 6 April, 1935, he pur- 
chased from one Henry  Brown a box of Lillian Russell cigars, some 
smoking tobacco, and twelve packages of raisins, for $1.25, which the 
said Brown had stolen from Fannie Burnett. The retail price of said 
cigars is  "two for a nickel," and the raisins sell for five cents a package. 
The  defendant's '(reputation is bad for handling stolen goods and 
whiskey." 

The defendant offered evidence in denial of the State's case. 
Verdict: "Guilty of receiving stolen property, knowing it to have 

been stolen, as charged in the warrant." 
Judgment :  Four  months on the roads. 
Defendant appeals, assigning errors. 

-4itorney-General Seawell and Assistant Aftomey-Gen(7ral JIcXullan 
for the State. 

Herbert XcClamnzy for defendant. 

STACY, C. J. Touching the question of scienfer, the court instructed 
the jury as fo l low:  "It  is necessary to establish either actual or implicd 
knowledge. . , , This knowledge that  the goods were stolen may he 
actual or i t  may be implied. . . . The  test is as to the knowledge, 
actual or implied." 

This instruction, it would seem, was prejudicial to  the defendant. 
S .  v. 3lorrison, 207 N. C., SO4, 178 S. E., 562. True, the jury is at 
liberty to infer guilty knowledge from circumstances justifying the 
inference, S. I ) .  Wilson, 176 N. C., 751, 97 S. E., 496, but the knovledge 
inferred must be such as to bring i t  within the condemnation of the 
statute. 8. 2.. Lowe, 204 S. C., 572, 169 S. E., 180; S. L?. Sfafhos ,  208 
N. C., 456, 181 S. E., 273, properly interprettd, is accordant herewith. 

Knowledge that  the goods were stolen a t  the time of re1:eiving them is 
an  essential element of the offense. S .  v. Barbee, 197 X. C., 2.18, 1-48 
S. E., 249; 8. v. Dail, 191 K. C., 231, 131 S. E., 573; 3. c. Cuteness, 
78 N .  G., 484. 

The  sufficiency of the warrant, as amended, is  not questioned. 
New trial. 
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TV. A. ShlITHERhIAS v. MORRIS PLAN BAKK O F  GREENSBORO, N. C., 
E. C. RlcLEAN, TRUSTEE. GURNEY P. HOOD, COMMISSIONER OF BANKS 
OF THE STATE OF NORTH CAROLINA, ON RELATION OF MORRIS PLAN BANK 
O F  GREENSBORO, N. C., JOSEPH G. RUTLEDGE, LIQUIDATIRG AGENT 
OF MORRIS PLAN BANK O F  GREENSBORO, N. C. ; W. D. BARTLETT, 
BERTHA F. BARTLETT, AND A. W. SAPP, TRUSTEE, AND J. F. STEVENS, 
TRUSTEE. 

(Filed 16 December, 1936.) 

1. Appeal and Error § 45e- 
Plaintiff's appeal from judgment of nonsuit presents the question 

whether plaintiff's evidence, taken in its most favorable light for him, 
is sufficient to entitle him to have it  submitted to the jury. 

2. Mortgages 9 39e-Evidence held sufficient to be submitted to jury in 
trustor's action for damages for wrongful foreclosure. 

Evidence that  after snbstantial payments on the debt secured by the 
deed of trust, the cestzii took possession of the property and collected the 
rents and profits, with demand for an accounting upon allegation that the 
rents were sufficient to pay the balance of the debt, is held sufficient 
to overrule the cestui's motion to nonsuit in the trustor's action for 
damages for wrongful foreclosure, although the intervention of the rights 
of innocent purchasers for value precludes trustor from setting aside the 
foreclosure. 

APPEAL by  plaintiff f r o m  Rousseau, J., a t  Apr i l  Term, 1936, of 
G~ILFORD.  Reversed. 

T h e  action was instituted t o  recover damages for  alleged wrongful 
foreclosure of deed of t rust  on plaintiff's land, a n d  f o r  a n  accounting 
f o r  payments  and  rents collected by  defendants f r o m  plaintiff's land,  
alleged to have been sufficient t o  have paid the debt. 

T h e  defendants' answer alleges t h a t  the foreclosure was legal and  
proper, t h a t  i t  was duly adrertisetl, and  t h a t  the  amount  a t  which i t  was 
bid off, including taxes, was less t h a n  the debt due defendant bank, and  
t h a t  the tit le to  the  land has  since been conveyed t o  innocent purchasers 
fo r  value. 

A t  the close of the evidence motion for  judgment of nonsuit was sus- 
tained, and  plaintiff appealed. 

N.  L. Eure and Hoyle B Hoyle for plaintiff, appellant. 
York- & Boyd for defendants Norris Plan Bank of Greensboro et al. 
Thos. J .  Hill for defendants W .  D. Bartlett and Bertha F .  Bartlett. 

DEVIN, J. T h e  plaintiff 's appeal  f r o m  the  judgment of nonsuit pre- 
sents the question whether the  plaintiff's evidence, taken i n  i t s  most 
favorable l ight  fo r  him, is  sufficient to entitle h i m  to have i t  submitted 
t o  t h e  jury. 
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F r o m  the record before us, i t  appears  tha t  the plaintiff offered cvi- 
dencc tc:nding t o  sliow tliat lie borrowed f rom the defendant bank, i n  
1030, $3,000; t h a t  on 1 October, 1932, the amount  had b2en reduced to 
$980.00; tha t  thereafter  he paid $100.00 a t  one t ime and  $15.00 ever7 
two wecks un t i l  3 Apri l ,  1033, v h e n  a t  the  instance of clefendant bank 
he turiilxl over the  rents on liis property t o  be applied on the note;  tha t  
tlie rents  n e r c  thereafter collected cacli neck  by defendants;  t h a t  in 
Februaq- ,  1935, lic n a s  i i ~ f o r m e d  tliat the property had been sold i n  
foreclosure under  the deed of t r u s t ;  tliat lie had had  no notice of fore- 
closure: t h a t  if h e  had,  h e  x o u l d  haye  a r r m g r d  i t ;  tliat ten dollars 
per week was collected f rom the rcnts.  

Conceding t h a t  pursuan t  t o  the  foreclosure sale the  tit le to  the  prop- 
e r ty  has  passed t o  a n  innocent purchaser  f o r  value, i t  is apparen t  t h a t  
the eridcnce of the  plaintiff was sufficient to  have entitled h i m  t o  have 
i t  submitted to  tlie ju ry  under  appropriate  instructions, a t  least on the  
quest iol~ of accounting v i t l i  defendant  bank and  i ts  s u c v s o r ,  the de- 
fent1:lnt C o ~ n n ~ i s s i o n c r  of Bnnl<,i, and  there n a s  error  i n  c ~ i t e r i n g  judg- 
iiiei~t of nonsuit. 

T h e  judgment of nonsuit must br 
Reversed. 

STATE v. ALFI<ISI) PUCKETT. 

(Filed 6 January, 1937.) 

1. Criminal Law § %-Motion i n  arrest  of judgment will not be allowcd 
for  defects in  indictnirnt which d o  not vitiate. 

Defendant was tried for murder under an indictment c*ll:~rginp tlis- 
jmictively murder with malice, ~~rcmeditntion, nnd delil~cration :111(1 nlur- 
der in the perpetration of n robbery. C. S.? 4614. After the return of 
a verdict of guilty of murder in the first degree, drfendnnt niorctl in 
arrcst of judgment for  that the indictment was alternative, intlelinitr, ilnd 
uncertain. Weld: Altliougl~ tlle ii~tlictment jvns xlternativc, (lither clinrgc 
constituted inurcler in the first degree, C. S., 4200, informing defendant of 
the crime cliargcd, and clcfcndnnt's remcdy, if 11e tlesireti xrenter cer- 
tainty, \\.:IS by motion for n hill of partic~ilars, C. S.. 4313, or to require 
the solicitor to 'lect nt the c l o s ~  of the critlence. but t h ?  cl~arge in the 
alternative w:ls not a vitiating tlefcct, 2nd the mc!t-ion in arrcst a f te r  
verdict was prol~erly denied, s~icli motion beinq a~ni lab le  on1~- for vitint- 
ing defects upon the record proper. C. S., 4025. 

2. Homicide § 14-Indictnirnt charging disjunctively pre r~~edi ta ted  IIIUI*- 

de r  and murder  i n  perpctmtion of robbery held not void for  uncer- 
tainty. 

A11 indictment clinrging defendant disjunctively wit11 mulder committed 
wit11 malice, ~>remeditntioa, and deliberation nnd with murder committed 
in the perpetration of n robbery, is not void for uncertnil~ty, since either 
charge constitntes murder in the first degree, and defenc1:lnt's remedy, if 
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he desires more specific information in order to prelmre his defense, is by 
motion for a bill of particulars, C. S., 4613, but a motion in arrest of 
jnilgmrnt after a ~ e r d i c t  of guilty of mnrdrr in tlie first degree, is prop- 
erly denied. 

3. Homicide 9 20-Evidence t h a t  defendant had  same amount  of money 
a f te r  crinie t h a t  was on person of deceased lield competent. 

Evidence tliat prior to the con~rnission of the homicide deceased hnd a 
certain amount of money on his person, largely in twenty-dollar bills, 
which Tyas gone after the conimissitnl of the crime, and that lrrior to the 
crime defendant mas n.itliout money, but that soon thereafter lie had about 
the same amount of money t1i:tt \\-:is missing from tlle person of the 
deceased, :1nd tliat thc n~oncy in ilefcndant's ~~owcssion \\:is largely 
in tn-enty-dollar bills, i s  I ~ f l d  cnmpetent, in connection with the evidence 
idcntifyinq defendant as  thc perpetrator of the crime, to show tliat the 
motive of the crinie was robbery a s  clinrgecl in one count of the bill of 
indictment, the weight and credibility of the evidence bring for the jury. 

4. Homicide §a 2, 27a-Charge on aspect of guilt of each person taking 
par t  in  robbery in  which victim was killed held sufficient. 

The State's evidence tending to show that deftnd:int, in coml)any with 
t ~ o  others, went to a fillilig staticn \?it11 the purlrose of robbing the owner, 
that in execution of tl~pir Ijuryosp. :ill I~eing present mid ~)articipating in 
the crime, the onmer \\-as Billed. The court charged the jury tliat defend- 
ant  wonld be ~ u i l t y  of first degree mnrtler even if one of tlle others fired 
the fatal shot, if i t  was fired in the execution of their unlawful con- 
s1)iracy ant1 ni.reen~cnt. Dcfent1:int excepted on tlie ground that the court 
(lid not define "consyirncy." Held: The exception ca~inot  he sust:aincd, 
in the absencc of a sy~ecial request for instructions, tlie term "conspiracy" 
bc~ing used synongmously with "ngrcement." and tlie cli:~rge heing clcnr 
and easily u~~tlerstood. and defentlant being guilty of murder in the first 
degree under tlie eridenco regardless of the existence of a technical 
conspiracy. 

5. Criminal Law § 5313- 
In the absence of a special request f ( ~ r  instructions, the failure of the 

charge to define certain terms constituting a c;nbordinate fwture  of the 
charge will not be lield for error. 

APPEAL by  defendant f rom Roucseau,  J., and a jury,  a t  Ju ly  Term,  
1936, of RICHXOPI'D. Y o  error .  

T h e  defendant was indicted wi th  Foyle 31. Cox and  P a u l  Mackey f o r  
the murder ,  on 2 May, 1936, of R o y  Rhyne.  T h e  defendant was con- 
victcd of murder  i n  the first degree and duly sentenced t o  be gassed i n  
accordance with law. Cox submitted to murder  i n  the  second degree. 
P a u l  Mackey h a s  not been taken. 

T h e  bill of indictment is  as  follows: 

((STATE OF KORTH CAROLISA-SUPERIOR COURT. 
RICHMOND COL-KT~-JULY TERM, 1936. 

"The jurors  f o r  t h e  State ,  upon their  oath, present :  T h a t  Alfred 
Pucket t ,  Foyle M. Cox, and  P a u l  Neckling, alias P a u l  Xackey,  la te  of 
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the county of Richmond, on the 2nd day of May, 1936, with force and 
arms a t  and in the county aforesaid, willfully, unlawfully, and fcloni- 
ously, with premeditation and deliberation, and of their malice nfore- 
thought, or  xi.hile engaged in the perpetration or attempted perpetration 
of robbery, did kill and murder one Roy Rhyne, against the form of the 
statute in  such case made and provided, and against the peare and 
dignity of the State. PRUETTI:, Solieif or.'' 

The tleceased, Roy Rhyne, r an  a service station and had a tourist camp 
two and a half miles west of the tonn  of Rockingham, on State Highway 
No. 74, formerly No. 20. 

Lee Norse testified for the State, i n  pa r t :  "I worked for Roy Rhyne 
2 May, 1936, and had been off and on for four and a half years. . . , 

Roy and I were a t  the filling station the afternoon of 2 May. I was 
about 15  steps from it lying on a single bed or cot, and &toy was sitting 
on it-the side towards Rockingham. About 4:45 or 4:30 Roy said 
there was a car a t  the front, and I told him to wait on it, I was tired. 
H c  said 'O.K.' and I saw him go in the back door of the station. Red 
Puckett (Alfred Puckett, defendant) comes from the opposite side anti 
walks in back of Roy about three feet, and when I walks in Roy called 
me-called me before I went in. Xeither had a gun in sight then. 
When this other fellow I identified as Swain-of course, I could be 
mistaken, covered me, Roy there grabbed a t  the barrel of the gun, when 
Puckett told him to give him his cash. Roy was two feet from the side 
door of the station (pointing out). Puckett mas about two and a half 
fcct from Roy when he threw the gun, in about two and a half fcet of 
Roy when I walked in, and I got in three feet of Puckett when he 
grabbed his gun. Roy backed to the side door and went in his room. 
When I got inside the door Puckett began shooting and shot twice. He 
had Roy by the shoulder and put the gun in his stomach the last time 
I saw him. Three shots were fired; I saw the first one; i t  did not hit 
Roy. I examined the building later to see where the bullets went in, 
and found signs, one i11 the bedroom facing of thc north window, and 
one right below i t  about eight inches. I heard Roy fall and i11 two or 
three seconds Puckett comes out of that  side room. I looked back a t  
him but was scared to move away from this other man, Swain, and he 
said, 'I have killed that  one in  there,' and he ran his hand in my  pocket 
and said, 'I had better search you,' and turns and walks out the back 
door and told this other fellow Swain to 'make him throw up his hands 
and walk to  the back door and not look back,' and naturally I did it. 
When I'uckett went out the back door and told me to msrch out after 
he got out I went and marched out, and I heard the front door screen 
slam, heard the motor start up, and I went to the side of the filling 
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station to see what kind of car they were in. I did not we hut t n o  
men in the car and saw them in a '36 Buick. Looked lilie they nere  
taking off nit11 as much speed as a car could do. . . . I n m t  in mi l  
looked a t  Roy and seen he was dead, and I d r o ~ c  to Five Points and 
called tlie sheriff. . . . There was a pistol a t  the station tlint clay, 
under the pillow in  my  bedroom, in the front room on the  left aq you go 
in the station; saw i t  30 or 40 minutes before i t  took place. After 
Puckett left I looked and it was not there. Roy got that piqtol from 
Air. F inch;  saw Iiim deliver it. . . . The other inan was aclws tlic 
shorn case and had a .43 in  my face. They took between $41 m i l  $46 
off of me, part in paper, par t  i n  silvm. Do not Bnou- nhctlier Mr. 
Rhyne had any money on his person that  day;  saw 11inl r i t h  a pretty 
good roll on him Fl iday morning; looked like a lot of tncnties. Don't 
know how much he had. Saw a lot of tn-enties Fr iday when I checked 
the money vit l i  liim and ga \e  him some money." The rr i tnes,  Lee 
Morse, TTas asked: "How much money did you see him cou~i t  out tllcre 
in  your presence 2" The defendant objected ; tlie o11,jcction \\as owr -  
ruled, and he n a s  permitted to answer: "It looked lilie $800 or $900; 
that was Friday, the day before. After he mas shot, Mr.  King, the 
coroner, searched him, in  my  presence, and found $1.00 on his person. 
Both his h ip  pockets were turned right 4 r  outn a d s .  R h p ~  carried 
liis money in his left hip pocket. H i s  pocketbook was not on liis person 
after lie n a s  shot. . . . I sold whiskey in this station; not such 
large quantities; do not know 1iov much I would sell on an  average each 
week; I would keep u p  v i t h  it. I could not say how many gallons a 
week we sold; sold liquor and not beer; kept i t  in different places 
under the ground. H a d  no license; handled liquor and got a profit 
out of it." 

Foyle M. Cox testified, i n  pa r t :  "I lircd a t  Eayetterille, S. C., on 
2 May, 1036, this year ;  operated the Blue Xoon Filling Station on the 
Lumberton road, a mile and a half or two miles from Fayetteville. Rex 
Swain \\as my partner. I was indicted in this case with defendant 
Puclrett and entered a plea of guilty in the second degree. I saTv Red 
Puckett on Saturday, 2 May, this year, a t  the filling station, around 
noon. Do not kiiow where liis home mas, but he came to the filling 
station a week before this;  I had k n o ~ ~ n  him about a veek. H e  came 
out by the house and I had not got up. H e  called me and told me he 
uanted me to go off with him and I got u p  arid carried my n i f e  and 
Swain's sister to town to the beauty parlor and told her if I was not 
there when she got through to meet me a t  Doc Bennett's; it  is a mile or 
more from the Blue Moon. I went hack to Doc's and Puckett came 
while I was there, with a man called Paul,  in a Plymouth sedan. . . . 
S ~ v a i n  was driving a '36 Ford Coach, black. Puckett said come on and 
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let's go;  one of them stated that. I made no inquiry as to where they 
were going, but got in the Plymouth with them, headed towards Lum- 
berton. Puckett n a s  driving. We came on down to Jerome Pate's, a 
mile from the Blue Moon, and met Swain coming from Lumbertoil. 
We stopped and talked with him a while about the two automobiles. 
Puckett asked Swain about driving his car, as lie wanted to t ry  i t  out, 
and Puckett told S w i n  he was figuring on trading his car off, and 
Swain told him he could have tlie car provided Ile ~ ~ o u l t l  let me drive, 
and S ~ a i n  took the Plymouth and Puckett the V-8, and Puckett d row 
to Maston and Lnurinburg and Hamlet  and Rockiiigham; nothing was 
said as to where n e  ne re  going. We first stopped a t  F i r e  Points, in the 
msteri i  edge of Rockingham. We ate barbecue and drank a can of 
beer apiece a t  a place on the left-hand side of the road a t  the forks of 
the road a t  Five Points. Puckett did not say there where we were 
going. We left thc place in the car and he said, 'Let's go and get that 
money'; hini and the other fellow were talking; the fellow called Paul.  
. . . Kothiilg n-as then said as to where we vould € 0  or what n e  
vould do. Whcii u e  got back to Roy's filling station the car was stopped 
ill tlie m i t e r  of tlic drivenay that  entered into the cabins on the Rocking- 
ham side of tlie filling station. The  only thing that  w s  said was by 
Paul,  'Stay in tlie back.' I had been riding i11 the back seat and Pau l  
i11 the front. I'uckett and Pau l  got out and was told to get under the 
steering wheel and not to leam it,  and I did not get out of the car. 
Tlicy both went ill tlie filliiig station. Roy v a s  lying on the cot there. 
H e  went in tlie bnck. . . . I could hear some talking but could not 
hear n h a t  was said;  heard a fuss and i t  souiuled like chairs turned over 
and heard sonleoiie say, 'Ah, Lee'; that  is  Lee Morse; heard someone 
say, 'Stand still,' and then another gun fired and I heard someone else 
say 'Stand still.' 1 could not recogiiize the ~ o i c e s ;  heard l n o  shots only, 
fired just a few seconds b e t w ~ e n  the t n o  reports. Alftcr  tlie last shot, 
saw I'uckett come froin the back of the statioii from th2 side touards 
Rockingham; he enine on arouiitl tlie car and said, 'Are yo1  ready to go?'  
and soineoiie aasnered, 'Yes,' a i d  11e said, 'Come oil.' I saw the other 
man come out of the station backwards with a gun in liis lland. Puckett 
came out nit11 t ~ i o  and a half pints of Wilson whiskey both in one hand 
and 1 saw a gun i n  liis belt. Pucltett had on a coat. H e  did not say 
anything to me until he had called the other fellow out of the station. 
Paul  got in the car first, in the back. Puckett told me, 'C l r i~e  and drive 
like hell,' and 'I shot him in the arm,' and Pau l  slappcd liis llnnds 
together and said, 'You are damn right';  said, 'If you Ever tell this I 
will put one through YOU'; said, 'I killed liim.' Pau l  said that. From 
Five Points I turned towards Ellerbe to West End,  in Moore County, 
and stopped for gas and to get some water for the radiator. I t  was a 



N. C.] FALL TERX, 1936. T l  

Standard station. I poured Tvater in the radiator and busted txio cylin- 
der heads. I stayed a t  West End a few minutes and headed north, 
about 50 yards, and pulled to the right to~vards Carthage;  wci~t  across 
to a cross-roads that said '11 miles to Carthage'; and took the right-hand 
and enme out through Pinehurst, Taylortonm, a colored scction there. 
Did not stop at Pinehurst ;  went straight down the highway towarcl> 
Laurinburg, going through Liberdeen nithout stoppinq and 2aw officers 
as we passed through standing a t  the forks of t h e  kmtl, ollc corniiig 
towards Rockillgliam and the other going towards Pinehurst, ant1 headed 
yrom Aberdeeri ton-ards Raeford. The car broke doll-11 four niilcs from 
Raeford." 

The above el-idenre was corroborated in crery rcqpcrt as to the itleiititr 
of the defendant and in detail. The car " w a ~  going oxer the hill 
towards Raeford, t r a d i n g  a t  a high rate of speed, 65 to T O  rn~les all 
hour," defendant speeding to avoid detection. 

Sultan Penny testified, i n  pa r t :  '(I live a t  Laurinburg, hut ~vorlrcd 
a t  the Blue Moon Filling Station on 2 May, this year. I t  na ,  in con- 
trol of Rex Swain and Foyle Cox. I had been knoxing Red Pucltctt 
about two weeks. I had -been there about t ~ ~ - o  or th& w e k s  and 
Puckett had come four or fire times. Saw him three times on Saturday, 
2 May, the first time before diiiner a t  a crnp game at the filling statiou, 
i n  which tlicre were so many I could not count them. Pucliett said he 
lost what he  had. When he walked out of the station he said, 'I got to 
go u p t o ~ i n  and see my trigger-man; when I come back I will have some 
money.' Right after he left, I went out to the house and hat1 some 
dinner. Red came back bet\\-een 2 :00 and 2 30 ,  asked me \illere J i m  
Cox n a s  at. J i m  Cos was a t  the house then arid I went there and told 
him Red Puckett wanted to see him. . . . I next saw hiin bet\\ceil 
8 :00 and 8 :30 that night a t  thcx Blue Noon. Some fellow n a s  witli 
him, whom Puckett called I'aul. I'uckett first come out and aslrecl me 
was there any whiskey there and I told him yes, and he said bring me 
a drink, arid I got a 16-ounce pint of vhiskey and carried it out arid 
Red took the first drink and left about an inch in the bottle, a big pint 
is  hat you call it, and he handtd it to this fellow Pau l  and he t lrai~k 
the rest. . . . IIe (Puckett)  come in the station and started count- 
ing out his money and said, 'well, I got plenty of damn money to 
gamble with.' I counted $'i20.00. There Tiere 40 one-dollar billi, a 
bunch of fives and tens, and five or six twenty-dollar billi, ~ ~ l l i ~ l l  he had 
in three different pockets. The large bills in one pocket, the fives and 
tens in a side pocket, and the one-dollar bills in his coat pocket. . . . 
Puckett stayed out there a t  the house, back of the station where they 
mere gambling, around an hour and a half. That  house is  run  in con- 
nection with the Blue Moon. There were so many out there I could 
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not tell wlio all nere.  Before lie went, I asked him did they have any- 
thing they wanted me to lock up or to look after, and some of t l~eni  
gave nie pocket knives and Puckett gave me two pistols, one a long 
barrel gun 32-20 and one a short barrel gun 32-20, one about four ant1 
a half inches and one about six or eight inches. I took these pistols 
to the house and locked them up, and while they were locked u p  this 
Snairi boy came out there. I got one pistol Puckett gave me and gave 
to Sw:iiil, tlic short barrel one. The  next time I saw it, Xr.  Patrick 
liad i t  in the sllerifi's ofice. Puckett left in a n  automolde by himself, 
going towards Fayctteville. H i s  c w  was there." 

Mrs. Roy R h p c  testified, in pa r t :  "Q. Do you know whether or not 
your llusbai~d had on his person any sum of moiiey that day or day 
before ( Ans. : Xo, sir, not that  day. H e  did hare  about $750.00 on 
Friday, tlie night before. I do not know about ally money he had that  
day. He had $730.00 the night before, in :I pocketbooL fold around.'' 
Exception by defendant. 

A pistol ~vliicll lind been in the possession of Roy Rliyne, the deceased, 
was found in  the Blue Moon Filling Station. I t  wa:; left there by 
Puckett after the homicide. The defendant introduced no evidence, but 
rested after the State introduced its evidence. The defendant madc 
numerous exceptior~s ant1 assignnients of error, tlie material ones will 
bc co~~sidered  in tlie opinion. 

i l f f o r n e ? j - G e ~ ~ t ? ~ . a l  Seczzcell and Assistant d ttorney-General S I c X u l l a n  
for the S f a t e .  

11'. 1,ouis El l is ,  Jr. ,  and  Dye 2 Clark for defendant. 

CI,.IRRSON, J .  Firsf  c o n t ~ n f i o n  of defendant:  ,Ifter the verdict the 
defeadant made a motion in the court below "that the jlidgnient be 
arrested for tlie reason that  the bill of indictment upon w1 ich the defend- 
ant  was tried, is indefinite and uncertain, in the alternative, containing 
two theories upon which tlic State ~ v a s  to move, thereby depriving the 
defenctant of his right to know upon which theory the State was moving 
and to prepare his defense accordingly, the motion in arrest of judgment 
being madc because the bill charges the defendant killed Roy Rliyne 
'with premeditation and deliberation, and with malice aforethought, o r  
while engaged in the perpetration or in the attempt to perpetrate a 
robbery.' " The motion was denied by the court below, and in this we 
can see no error. 

AT. C. Code, 1935 (Michie), see. 4200, is as follows: ''A murder mhic~i 
shall be perpetrated by means of poison, lying in wait, imprisonment, 
starving, torture, o r - b y  a n y  other kind of wil l ful ,  deliberate, and pre- 
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medi ta t ed  k i l l i ng ,  o r  which shall  be c o m m i t t e d  in f h e  p e r p c f r a f i o n  or  
a t t e m p t  t o  perpetrate  a n y  arson, rape, robbery ,  burglary, or other felony, 
shall be deemed to be murder in the first degree and shall be punished 
with death. All other kinds of murder shall be deemed murder in the 
second degree, and shall be punished with imprisonment for not less 
than two nor more than thir ty years i n  the State's Prison." (Italics 
ours.) 

Section 4614 is an  abbreviated form for a bill of indictment for 
murder, and the first part  of the present bill of indictment is  drawn in 
the very language of the statute. The  second part, commencing with 
'(or'' was drawn to  corer the other aspect of the crime under sec. 4200, 
supra .  Under a conviction on either, i t  was murder in the first degree. 
The defendant was giren full information of the crime on which he was 
being tried. There mas nothing indefinite or uncertain about the bill 
of indictment. I t  was in  the alternative, but this was merely two 
counts in one bill of indictment. 

Section 4642 is  as follows: "Nothing contained in the statute law 
dividing murder into degrees shall be construed to  require any alteration 
or modification of the existing form of indictment for murder, but the 
jury before whom the offender is tried shall determine in their verdict 
whether the crime is murder in the first or second degree." The  de- 
fendant, under sec. 4613, could have made a motion for a bill of par- 
ticulars. Bills of indictment not quashed for informality, sec. 4633; 
nor after verdict for  defects which do not vitiate, C. S., 4625. 

I n  8. v. Leeper ,  146 N .  C., 655 (659), citing authorities, v e  find: "If. 
however, failure (to erect' mere one offense, and failure (to repair' wcre 
another, being cognate offenses, the remedy was not to quash, but to 
require the solicitor to elect a t  the close of the evidence." The indict- 
ment folloned the nords of the statute creating the crime, and also on 
the first aspect followed the abbreviated form of bills of indictment for 
murder. 

I n  8. v. W i l s o n ,  121 N.  C., 650 (655), i t  is said:  "Besides, duplicity 
is  ground only for a motion to quash. Being cured by the verdict, i t  
cannot be used as ground for a motion in arrest of judgment. Whar. 
Cr. P. L. and Pr., secs. 255, 760." 16  C. J., p. 1258, see. 2791. 

On both aspects in the bill of indictment, the court below charged the 
lam applicable to the facts. 

Second  contention.  of d e f e n d a n t :  Lee Morse testified that the day 
before the homicide, Roy Rhyne, the deceased, had some $800.00 or 
$900.00, and described the kind of money i t  was. Mrs. Rhyne testified 
that  the night before the homicide, defendant had $750.00 ('in a pocket- 
book fold around." The defendant excepted and assigned error, which 
we cannot sustain. 
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The charge on ~ ~ h i c l i  defendant was tried was twofold: (1) The kill- 
ing with premeditation and deliberation; ( 2 )  in the perpetration or 
attempt to perpetrate robbery. From the evidence in the record there 
was I I O  doubt that  defendant killed Roy Rhyne, arid the jury so found. 
As to his identity t h e  could be no question. Sultan Penny, who 
w o r l d  at tlie Blue 310011 Filling Station, testified that  ( ~ f t e r  the honii- 
cide, later ill the e~eni l lg ,  "He (Puckett)  come in the station and started 
coul~ting out liis money, and said, 'Well, I got plenty of ( lamn money to 
gamble with.' I counted $720.00. There were 40 one-dollar bills, a 
bunch of fives aud tens, and fire or six twenty-dollar bills, which he had 
in  three different pockets. The  large bills in one pocket, the fires and 
tens in a side pocket, and the one-dollar bills i n  his coat pocltet." The  
evidence beyond question was competent-the weight and credibility was 
for the jury to determine. 

I n  S. v. A f z t  ood ,  l i 6  N. C., 704 (705-6)) it is said:  "The first three 
assignments of error are to the admission of testimony that  about a 
me l t  before the homicide the deceased had $65.00 or $70.00 on his  
person; that  on the afternoon of the homicide he was wen with a roll 
of greenbacks, and that  he n a s  paid $3.50 that  afternoon. The  sheriff 
testified that  only $2.00 or $3.00 mas taken out of the deceased's pockets 
a t  the ui~dertalrrr's. There was evidence that, the evening before, the 
prisoner had $180.00 on his person, and that  when a-rested he had 
$246.00. This  evidence was competent upon the State's theory, upon 
the indictment for murder in the first degree, that  robbery was tlie 
motive of the homicide." 

There are several exceptions and assignments of error as to the charge, 
none of which can be sustained, taking the charge as a whole. The 
court below, in a careful charge, applied the law applicable to the facts. 
The court defined the words "deliberation" and "prem2ditationn ; de- 
fined murder in tlie first degree, murder in the second d e ~ r e e ,  and man- 
slaughter. 

Third: The court below charged: " I t  would be your duty to convict 
Puckett of first degree murder even if one of the others actually fired 
the shot that  killed, if it  was done after t h y  agreed a r d  conspired to 
commit the offense of robbery and while attempting to rob and in the 
perpetration of robbery death ensued to the deceased, Roy Rhyne, while 
carrying out and putting into execution their unlawful agreement, 
whether Puckett did the killing or whether the man Pau l  did the killing, 
or  the man referred to as Swain did the killing, makes no difference, it  
would be murder, gentlemen, in the first degree. And if the State has 
satisfied you beyond a reasonable doubt of these facts, i t  would be your 
duty to return a verdict of guilty of murder in the first degree." Pr ior  
to the above portions of the charge, the court used the words "at the 
time they went to the filling station of Rhyne that  they had a con- 
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spiracy betn-een themselres of doing a n  u i i l anfu l  act of robbery," etc. 
'C T h e  court charges you, gentlemen, t h a t  if M r .  Pucket t  had  co~iqpireil 

and  agreed nit11 Mr .  Cox, or n i t h  the  mail P a u l  refcrred to  a5 'l'aul,' 
or tlic m a n  Sw:rin referred to by Norse  as  'Swain,' and  they ~ m n t  to  
the filling station t o  ca r ry  out the  u n l a n f u l  purpose of robbery, and to 
perpetrate  robbery, a n d  ~ ~ h i l e  i n  the  at tempt to perpetrate  rohberp, he 
pu t  into mecution the  u i i l axfu l  conspiracy and agreement, tha t  the m a n  
refelrcd t o  a.: 'Paul '  o r  the  m a n  referred to as  'Snain, '  o r  a n y  of the 
cocoriy~irators  ~.r l io  m a y  have b w n  nit11 him. if n h i l e  i n  tlic act of 
p c r p t r a t i n q  a robbery or  i n  the at tcmpt to  perpetrate a robl)cry," etc. 
T h e  defendant excepted and  assigried error  ant1 coiltends tha t  the court 
below should h a r e  defined "conspirac-," "cocon~pirators," etc. Tlic 
n-ords were used synonymous v i t h  "agrecd" arid "agreemcnt." Tl i i i  
\$as  i imple language and thc nwaning readil;v untlerstootl. -1 i i inilar 
cllarge n a s  held free f r o m  error  i n  h'. 21. Donneil, 208 N. C., 782  (734) .  

I n  X o s s  v.  B r o z ~ n ,  199 N .  C., 189 (192) ,  n e  f ind:  " ' I n  B a n k  v. 
R o c h a m o r n .  193 K. C., a t  11. 8, quot ing numcrou* autlioriticq. the law 
is  thus  statcd : "Tl ic re  the i r~strur t ior i  is propcr so f a r  as  it  goes, n pnr tg  
tlciiriiig a more specific instruction must request it." T h i s  applies to  
suhordiilate elaboration, but  11ot -ubbta l~ t i \ c  i i~a tor ia l  and  essential fea- 
ture. of the  charge. C. S., 564.' JIc ( 'nil  c. L u m b e r  Co., 196 K. C., 
a t  1'. 602." 

I n  the p rewnt  casc, if tlt~felidant tltsiretl fuller or more elahorate 
definitiol~s, he should h a r e  asketl f o r  them by 1)roper p r a y r s  f o r  ill- 

struction, and  not waited un t i l  t h e  ~ c r d i c ~ t  v e n t  against him. 8. 21. 

G r a h a m ,  194  X. C., 459 (467)  ; iClrewil1 7.. I l o o d ,  C o m r .  o f  Bcinks, 20h 
N. C., 472 (477) .  

T h e  law is  so plain as  to  the  othcr matters  in  defelit1:tiit's brief, ant1 
i n  fact  as to all  t l ~  mat te r s  complained of, t h a t  we do not tliillk i t  
necewary t o  consider same further .  T h e  defendant did itot introduce 
a n y  er idencc;  d l  the  el idencc of the S ta te  s h o ~ ~ e d  a horrible murder  
with premeditation and  deliberation, and also to  rob. 111 the rccortl 
we find 

Ko error. 

STATE v. E. D. WARREN 

(Filed 6 January, 1937.) 

1. Constitutional Law 5 13-Statute providing for licensing of real estate 
brokers in designated counties held unconstitutional as discriminatory. 

Ch. 241, Public-Local Laws of 1027, requiring real estate brokers and 
salesmen in certain designated counties of the State to be licenrcrl by a 
real estate commission on the basis of moral character and proficiency 
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in the public interest, and requiring the payment of a license fee in the 
designated counties in addition to the State-wide license required by 
ch, 371, Public Laws of 1935, is held unconstitutional as  being in contra- 
vention of Art. I, sec. 7, of the State Constitution in that it  applies only 
to real estate brokers and salesmen in the designated counties and not to 
those in the other counties of the State, and is therefore discriminatory. 
Art. I, secs. 17, 31; Art. V. sec. 3, of the State Constitution; 14th Amend- 
ment to the Federal Constitution. 

2. Statutes 9 6- 
An act of the General Assembly will not be declared imconstitutional 

unless plainly and clearly so. 
3. Taxation 9 2c- 

While the General Assembly may authorize municipalitiss to tax trades 
and professions, it may not impose, in addition to the State-wide license 
tax, a special t a s  upon those following a particular trade or profession 
in pertain designated counties nhile not requiring such t a s  of others 
folloning the same trade or profession in other counties of the State. 

DEVIN, J., dissenting. 
SCHENCK, J., concurs in dissenting opinion. 

APPEAL by defendant  f r o m  Ilarris, J., a t  September Special  Cr imina l  
Term, 1936, of GUILFORD. Reversed. 

Tlie defendant was found gui l ty  and  sentenced f o r  violating chapter  
241, Public-Local Laws  of 1927, to  w i t :  "An Act to define, regulate, 
and  liccmse real  estate brokers a n d  real  estate salesmen; to create a S t a t e  
real estate commission a n d  t o  provide a penal ty fo r  a violation of t h e  
provisions hereof," applicable to cer tain designated counties-8 i n  num- 
ber. T h e  defendant contends t h a t  the  act  i s  unconstitutional.  

Attorney-General Seawell am! Zoyle & Hoyle, amicus curim for the 
State. 

F .  F.  Jlym'cL for defendant. 

CLARKSOIT, J. T h e  sole question involved i n  this appclal: I s  the act 
i n  controversy unconst i tut ional?  W e  th ink  so. 

T h e  Constitution of K, C., Art .  I, sec. 7, is as  follows: "No m a n  or  
set of men  a r e  entitled to exclusive or  separate emoluments o r  privileges 
f r o m  the community but  i n  consideration of public ser~ices ."  Art .  I, 
see. 1 7 :  "No person ought t o  be taken, imprisoned, or disseized of h i s  
freeliold, liberties, or privileges, or outlawed or exiled, o r  i n  a n y  manner  
deprived of h i s  life, liberty, o r  property, but  by  the law of the  land." 
Sec. 31 : "Perpetuities and  monopolies a r e  contrary to  t h e  genius of a 
f ree s tate  and  ought not to be allowed." Ar t .  V, sec. 3 : ' ,Taxat ion shall 
be by uuiform rule and  ad valorem, with certain exemptions." 14 th  
Amendment to t h e  Constitution of t h e  U. S. 
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I n  Public Lans,  1935, chapter 371, n e  find under License Tasci, iec. 
100, 11. 450, the folloniiig: "Taxes 111 this articli. or schedule shall he 
imposed as a State License T:IS for tlie privilrge of carrying on the bu4- 
ness, exerci.ing the pr i~i lege ,  or doing the act named, and i~othing in 
this act slid1 I)cl co~~s t rucd  to r e l i e ~ e  any person, firm, or corpol.:itio~~ 
from tlie pa>mrnt of the tax prescribed in this article or schedule." 

Section 109, ill pa r t :  "Elcry  person, nliether acting as an i n d i ~  itlual, 
as a member of a partnership, or as a11 officer and/or agent of a corpora- 
tion, nlio is cngagcd in the husinws of sellirlg or offcring for sale, buying 
or offering to buy, negotiating the purchase, sale, or eschange of real 
estate, or who is engaged in the business of lcasirig or offering to lease, 
renting or offering to rmt ,  or of collecting any rents as agent for another 
for compensation, or n ho is engaged in the business of solicitiiig and/or . . 
negotiating loans on real estate as aprnt for another for a commlsslo~~, 
brokerage and/or other con~pe~lsatioii,  shall apply for and obtain from 
the Commissio~~er of Xe~cmue a State-uide license for the privilege of 
engaging in such husiric.;i: or profession, or the doing of tlie act named, 
and shall pay for such licenqe twenty-five dollars ($22.00)." 

The  a b o ~ e  is a Statr-nitle act, aud a State-nide license is  issued to 
the real e\tate salc.men, applicable to the whole State. The act in 
contro~ersy,  chapter 241, Public-Local Laws of 1927, see. 1, in part is 
as follons : "On and after X a v  first. one t1ious:mtl iiine hundred and 
t ~ ~ e n t y - s c ~  en, it shall be unlanfnl  for any person, copartnership, aqsocia- 
tioii, or corporation to ar t  as a real estate broker or real estate salcsman, 
or to adxertise or assume to :let as surh real estate broker or real estate 
salesman nitllout a license iqsued bv tlie S o r t h  Carolina Real Estate 
Commission. S o  copartnership, asqociation, or corporation shall he 
granted a license unless m r r y  inember or officer of such copartnership, 
association, or corporation n h o  actively participates in tlie brokerage 
business of such copartnership, association, or corporation shall hold a 
license as a real estate broker, and unless every employee who acts as a 
salesman for such copartnership, :~ssociation, or corporation shall hold a 
license as a real estate salesman." The contents of the ac t :  Sec. 3, 
Creation of commission, details of same; Sec. 4, Qualifications for 
license; Sec. 5, Application for license; SPC. 6, Procedure when license is 
refused applicant; Sec. 7, Details relating to liceiise; Sec. 8, Suspension 
or revocation of license for causes enumerated; See. 9, Provision for 
hearing before application is refused or license suspended or revoked; 
Sec. 10, Nonresident brokcrs and salesmen; See. 11, Publication of list 
of licenses; Sec. 12, Penalties; See 13, Saving clause; Sec. 14, Repeal- 
ing clause; Sec. 15, Interpretation of ac t ;  Sec. 16, Date effective; See. 
17: "This act shall apply only to the counties of Buncombe, Durham, 
Forsyth, Guilford, Henderson, Lee, Rowan, and Wake." Some counties 
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have been withdrawn from the act and some added. It is operative in  
only a few counties of the State. 

I n  see. 3 is the following: "A11 fees and charges collected by the com- 
mission under the prorisions of this act shall be paid.into the general 
fund in the State Treasury. -111 espenses incurred hp the commission 
uiider the prorisions of this act, including eon~pensations to nlcmbers, 
secretaries, clerks, and assistants, shall be paid out of thc general fund 
in  the State Treasury upon warrants of the State Auditor from timc to 
timc wl~en  vouchers therefor arc esllibited and approrctl by the ?om- 
mission: P r o z - i d d ,  tliat the total expense for every purpose incurred 
shall not exceed the total fees arid charges collected by thc commission." 

Section 4 :  '(.I license sllall be granted only to persons ~ l i o  bear a good 
reputation for honesty, truthfuliless, and fair  dealing, and are conipetent 
to transact the business of a real estate broker or a real eltate salesman 
in such a manner as to safeguard tlie interest3 of the public." The act 
provides for suspension or rerocation of license on its own motion or 
upon written conlplaint for 10 reasons-setting them forth. 

It has long bem settled in this State tliat under the police power of 
tlie State to protect the health, comfort. safety, aad  elfa are of the 
people, ge~ieral  acts hare  bccn passed and held constitutional, relating to 
professions and trades that require skill, learning, a d  training;  such 
as attorncys a t  Ian-, pligsicia~is, dentists, surgeons, accountants, osteo- 
paths, cliiropractors, opticians, cosmetologi~ts, barbers, ~dumbcra,  etc. 
Ronrlr c. I I ~ i r h n ? ~ ,  201 S. C., 587;  , 1 1 1 p n  v. C a r r ,  210 PI'. C., 513. 

I f  the present act in controversy were applicable to the \~:liole State we 
are not called upon licrc to decide tlie constitutionality of sanic. 

111 I?UIL' /S v. J E ? ~ ~ L ' ) I S ,  212 Icy., 287 ('279 S. lv., 350), at p. 29.2, it is 
said: "If occasional opportmlity for fraud is to he the test, then there 
is no re:Lson why erery grocer, every nierclia~if, every automobile dealer, 
rvery kceper of a garage, every maiiufacturer, and every .nechanic who 
tlcals more frequently n-it11 the public in general, and nliose opportuni- 
ties for fraud are far  grentw than those of tlic real estate agent or sales- 
man, may not be put on the same basis. If that  be done, tllcn only 
those wl~o,  in the opinion of certain boards or the courts, ha re  the neces- 
sary moral qualifications will be permitted to engage in the ordinary 
occupations of lifc. The result will be that all others who fail to 
establish their moral fitncss will not only be deprired of their means of 
livelihood, but will become a burden either on their families and friends 
or the community a t  large. I n  our opinion, the riglit to earn one's 
daily bread cannot be made to hang on so narrow a thread. Broad as is 
the poliw po~ver, its limit is  exceeded when the State undertakes to re- 
quire moral qualifications of one who wishes to engage or contiiiue in a 
business which as usually conducted is no more dangerous to the public 
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t h a n  a n y  other ordinary occupation of life. A s  said of the rcal estate 
agent i n  I I a g e r ,  S t a t e  Auditor, v. IT'alkcr, 125  ICJ-., 1, 107 S. W., 254, 
1.5 L. R. A. (S. S.) 19.5, 'The occupation taxed is  essentially a llarmles. 
one. I t  has  none of the  features  requir ing po1ic.e regulations, and  tlicw 
is n o  reason u h y  the police power should be invoked conccrliing it.' Of 
course, moral  fit~ieqs on the p a r t  of tlie real  estate broker, and e \ e r y  
other business man, is  a th ing  grcat ly to be desired, but, uiiless the bu.1- 
ness as  ordinari ly  conducted is  u~ iusua l ly  dangerous to the public, x c  

shall ha\ e to  leave something to religious and moral  t ra ining,  to  public 
opinion, a n d  t o  the  ordinary l a u s  of the land. F o r  the reasons g i ~ c n  
we a r e  constrained to the view tha t  the statute. i n  so f a r  as  i t  rnakcs the 
obtainment or rcteiitiou of a license depend on tlie moral  fitness of the 
appl icant  o r  licelisee, is unconstitutio~lal." 

O n  the o t l i t ~  hand,  general  S t a t e  acts of this  na ture  have heen 1it.ltl 
constitutional. I n  U r a f f o n  L?.  ( ' h t r n t l l ~ r ,  260 U. S., 110, 68 Law Ed., 
1.37, a State-uitle act of Temevsee is  upheld. Itoman c. Lobe ,  2-13 
hT. y., 51, 152 r. E., 461 ; 50 A.  L. R., p. 1329 ( ~ t  A P T .  

I n  this  State, c e r t a i ~ i  Public-Local acts h a w  been held constitutional, 
a s  i n  N. v .  J I o o ~ . e ,  104 X. C., 7 1 4 ;  b'. c. B l a k e ,  157 N. C., 608,  and. cases 
cited therein, but these matters  n e r e  local i n  their  nature.  T h e  sale of 
real eqtate is  a huqiness applicable to the nliole St:rte, and  the S t a t e  
licenses t l i o ~ e  engaged i n  the busiiicss m i l  issues them :I "State-wide 
license." T h e  S ta te  can, no doubt, i n  a State-wide act. l ~ i a k e  reasonable 
regulations i l l  regard t o  t h e  rcal estate husilics.;. Those desiring rcal 
estste licenses to do l,usi~icss h a r e  to  obtain same f rom the State, and ill 

addition those living i n  these counties, under tlie act in  question, must  
obtain additional licenses and  a re  subjcct to  a n  act ~ h i c l i ,  to say the 
least, is  burclerlsonle and  t l ixr iminatory,  before they can sell real estate. 
We th ink  thc  act  uliconstitutional. Rea l  cstate d ~ a l c r s  11110 1ln1-e llccmses 
f r o m  the S ta te  a re  not confined to a n y  part icular  county i n  the Stnte  to 
d o  busincsq. Attorneys a t  law, l~l iysicia~is ,  etc., a re  not confined to a n y  
part icular  county to practice thcir  profession i n  the Statt3. S11ppose 
certain counties vould  set up,  as  tlie present act docs fo r  real ebtate 
dealers, t h a t  attorneys a t  l a n ,  pli+c.iali., etc., could not practice their 
professions unless complying with the terms of a s l ~ e ~ i a l  act like the 
one i n  c o n t r o ~  ersy, we noulti  unhe-itatiiigly say tha t  the  act \I as uli- 
constitutional-ns v e  do ill this r a w .  A\cts of the  General Arscrnblr 
ouglit ]lot to be declared ~ ~ ~ ~ ~ o l i b t i t u t i o l ~ d  u i ~ l e i s  plainly and  clearly so. 
G l e n n  c. B o a r d  o f  Etlutaliun, 210 IV. C., 52.5. Of course, the  General 
Alssen~hly can confer paver oil municipalities to tax trades, professions, 
etc. I I i l f o n  u. H a r r i s ,  207 S. C., 465. 

F o r  the  reaboris given, the judgment of the court below is 
Iieversetl. 
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DEVIN, J., dissenting: The majority opinion bases its rerersal of the 
judgment of the court below 011 the sole ground that  the statute under 
which the defendant was convicted i s  uncoi~rtitutional. 

This statute imposes a license fee of ten dollars for carrying on the 
business of a real estate broker, and five dollars for that  of real estate 
salesman, with repulatio~is for detrrminii~g the qualifications therefor, 
under the direction of a real estate commission, "in such :I manner as to 
safeguard the interests of tlie public." 

I t  is axiomatic that since all political poner is cler red from the 
people and all government originates from them (Const. IY. C., Art .  I, 
see. 2) ,  the sorereign power of the pcople, expressed througli their cllowl 
reprcsentatires i n  the General I\ssen~bly, is supreme, and a law by them 
enacted may not be set aside by tlie courts unless it co i~t rawnes  some 
prohibition or mandate of the Constitution hy which tlie people of the 
State have elected to be limited and restrained. or unless i t  violates 
some provision of the granted powers contained in the Constitution of 
the United States. 

I t  is  equally well settled that  no act of the General Ilssemhly ought 
to bc declared r iolat ire of any constitutional provision unless the eon- 
flict is so clear that no reasonable doubt can arise. Cob lc  v. Conlrs., 
184 N. C., 342; G u n f e r  c. S a n f o r d ,  186 N .  C'., 452; S. I ,  Parboro ,  194 
N .  C., 498; P l o f f  1.. P e r g u s o n ,  202 n'. C., 446; G l e n n  z. Board of  Edu- 
c a f i o n ,  210 N .  C., 525. 

I t  seems to be coilcwlcd that  chap. 241, Public-Local Laws of 1927, 
would he coi~stitutional if it were made applicable to the entire State. 
Similar statutes hare  brcn enacted in many of the st;rtes and their 
constitutionality uplield by an almost unbroken line of decisioiis of the 
state courts and by the Supreme Court of the United Statw. R r a f f o n  c. 
C h a d r r ,  260 U .  S., 110; R o m a n  v. Lobe ,  2-23 N .  P., 51;  R i l e y  1 % .  C h a m -  
bers,  181 Cal., 589. 

I t  is uniformly held that  requirements of liceiise fees fi-om real estate 
brokers arid regulations subjecting those of that profession or business to 
tests of character and competency in the interest of the public are 
within the power of State Legislatures. Cooley Const. Lim. (8th Ed.) ,  
p. 1332. 

I n  an  illunlinating opiiiion by Cardozo ,  J., in R o m a n  2'. Lohe ,  243 
N.  Y.,  61, 60 A. L. R., 1329, the reasons therefor are elcarly stated, as 
follo\vs : 

"The intrinsic nature of the business combines witl. practice and 
tradition to attest the need of regulation. The  real estate broker is  
brought by his calling into a relation of trust and confidence. Constant 
are the opportunities by concealment and collusion to extract illicit 

- - 

gains. . . . With temptation so aggressive, the dishonest or un- 
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trustworthy may not reasonably complain if they are  told to stand aside. 
?To less necessary are safeguards against the perils of incompetence. 
The  business of the broker is  distinct from occupations which by general 
acquiescence are pursued by common right without regulation or restric- 
tion." 

The acts of the legislatures of many states are cited and the decisions 
of the courts sustaining them are noted in Roman  v. Lobe, supra. 

I n  the statute under consideration it clearly appears that the license 
fee of ten dollars and the regulations to secure honesty, trutl~fulness, 
integrity, and competency are "enacted with due regard to the para- 
mount interests of the people." Statutes, held by this Court to be valid, 
have been enacted in North Carolina, requiring license fees and estab- - 
lishing regulations and gover~iing boards with respect to  many profes- 
sions, busiaesses, and callings; pliysicians, lawyers, dentists, osteopaths, 
chiropractors, barbers, cosmetologists, pilots, engineers, druggists, ac- 
countants, plumbing and heating, callings affecting the public and re- 
quiring honesty and proficiency. 3'. v. 17an Doran, 109 N. C.,  864; 
8. v. Call, 121 N.  C., 643; S. v. l i i c k s ,  143 S. C., 689; S. v. Siler, 169 
N.  C., 314; S. v. Scof t ,  182 N. C'., 865; 8. v. Lorkey, 198 N. C., 551; 
Roach v. Durham, 204 N.  C., 587. 

Does the act, then, valid as applicable to the whole State, become 
invalid because it applies only to certain designated counties and does it 
for that  reason offend against Art. I. see. 7.  of the Constitution of North " 
Carolina? I n  my opinion the decisions of this Court authoritatively 
construing this section of the Constitution do not sustain the view ex- 
pressed by a majority of this Court in this case. 

Speaking of laws applicable to particular localities o r  particular 
classes, Jzidge C o o l ~ y  says: "If the laws be otherwise unobjectionable, 
all that  can be required in these cases is  that  they be general i n  their 
application; and they are then public in character, and of their pro- 
priety and policy the Legislature must judge." Cooley Const. Lim. 
(8th Ed . )  pp. 806-807; Kornegay v. Goldsboro, 180 S. C., 441. 

" I t  (the Constitution) does not prohibit legislation which is limited 
either in the objects to which i t  is directed or by the territory within 
mhich i t  is to operate. I t  merely requires that all persons subject to 
such legislation shall be treated alike under like circumstances and con- 
ditions, both in privileges conferred and liabilities in~posed." Cooley 
Const. Lim. (8th Ed.) ,  pp. 824-835. 

"Laws public in their object may, unless express constitutional pro- 
visions forbid, be either general o r  local i n  their application. The  
Legislature must dctcrmine vhcther particular regulations shall extend 
to the whole State or to a subdivision of the State.', Cooley Const. Lim. 
(8th Ed. ) ,  pp. 503-804. 
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I n  S. v. ilIoorc, 104 N. C., $14, Judge Avery ,  speaking for the Court, 
uses this language : "Public-local laws, if they operate uniformly and 
subjwt all persons, who come within the defint.d locality and violate their 
prorisions, to indictment in the same way and to the same punishment, 
are not repugnant to tlic Constitution of North Carolina. S. v. Muse,  
20 N .  C., 463; S. v. Chunzbers, 93 N. C., 600. But  the objection that  
the prohibition is rcstrieted to particular counties is met by the decisions 
of this Court more directly in point. S. c. Joyner,  81  N .  C., 534; S .  1.. 
Sfoca l l ,  103 S. C., 416; In tendant  v .  S o ~ r c l l ,  46 N. C., 49." 

To rr~ake a statute a public lam of general obligation, ~t is not neces- 
sary that it shoul(1 be equally applicable to all parts of the State. A11 
that is requirctl is that  it sliall apply equally to all persons within the 
territorial limits described ill the act. l ' o w e ~  C'o. c.  E'owcr Co., 175 
N .  C., GGS; h'. r .  B a r r e f f ,  138 S. C., 630. 

I n  S, v.  llam-eft,  s u p a ,  C1onnor, J., speaking for tlie Court, uses this 
language: "This power ( to  pass statutes of local application) has been 
so loug recognized by the C'ourt and exercised by the Legislature that  
we do i ~ o t  deem it necessary to exalnine the foundations upon which it 
rests." 

"Legislation, wliicli, in carrying out a public purpose, is liniited in its 
application, if within the sphere of its operation it affects alike all per- 
sons similarly situated, is not within the ,lmendment (14th Amend- 
ment to Const. of L. s . ) .  B a r b i e ~  v. C'onnolly, 113 U .  s . ,  32. I t  merely 
requires that a11 persons subject to such legislation sliall be treated alike. 
Hayes P .  Jlissouri,  120 U .  S., 71." Broadfoot u. Faye f fer i l l e ,  121 K. C., 
418. 

V h c n  w e r y  citizen, who comes witliin the sphere of i - s  operation, is 
trlikp anlenablc for riolation of its prorisions, an  act could not be de- 
elarcd void on the ground that  i t  abridged the privileges or iinmunities 
of citizens of the Enited States in violation of the Constitution of the 
United States. -1Iissouri v. Lewis, 101 U .  S.,  22;  ,11ugle~ v. Kansas, 
123 IT. S., 663; S. v. ~IIoore, supra;  C'olgaie v. l i a r c c y ,  296 U. S., 404. 

I n  S. c. J o p e r ,  81 S. C., 537, it is said : "The l av ,  local in its appli- 
cation, arid clear and positire in its n~andates, cannot be controlled by 
pro~is ions  and restraints found in  similar enactments, general or spccial, 
passed for tlie regulation or prohibition of the traffic ill other parts of 
the State, and must be enforced upon a fa i r  and reasontble interpreta- 
tion of its own terms. Nor is the competency of the leg slature to pass 
local acts, such as the present, now an  open question. 'The power has 
been so long and so often exercised arid recognized in cases coming before 
this and other courts, that  its existence must be conside 3ed as settled." 
S. v .  Blake,  157 K. C., 608; Sczcell c. Green, 169 N .  C., 462. 

I t  is only n'lie~i persons engaged in the sanie business are subjected to 
cliffcrent restrictions or are held entitled to different privileges under the 
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same condition can  the d i ~ c r i ~ n i n a t i o n  be said to  impai r  tha t  equal r ight  
to  the  protection of the  laws. A'. c. Denson, 189 hT. C., 1 7 3 ;  Soon  I lznq 
v. Crowley, 113  U. S., 703. 

I t  n a s  said i n  S. v .  Blakc,  supra:  "Public-local acts passed i n  tlie 
exercise of the police power, nliicll app ly  only to  cer tain localitieh, a r e  
7 alid." A n d  Cflurh, C'.  J., Gtcs nlany cases i n  which i t  llas been so held 
by this  Court .  S. c. R l c ~ ~ l ~ q ~ r ,  110 N. C., 326;  S. 1 ) .  R I Z O I O ,  117 S. C., 
7'74; IIarriss 1.. TT'riyhf, 1 2 1  S.  C., 1 7 3 ;  L y o n  v. Conzrs., 120 S. C'., 237;  
.JItCforn~uc c. Cotrtrs., 90 S. ('.. 441; Gu!/ z S .  C'nn~rs., 122 S.  C., 471;  
T a t e  u. C'ontrs., 122 X. C., 812 ;  Lumber  ( ' 0 .  v. Eayes ,  1.37 N. C., 333. 

111 Cor~lior a d  Chesliire's C(in\ t i tut ion of hTorth Carolina v e  find on 
11. 1 4  this  expression of the In\\ : public-local act, making  t h a t  all 
offense i n  one district u h i c l ~  is 11ot a n  offense i n  another, is a constitu- 
tional exercize of the police po\vcr and  not i n  l io la t ion  of Ar t .  I, sec. 7, 
if i t  bears alike on all  1)erson. i n  a dcfined locahty," c i t ing S. 11. Xfocall,  
103 S. C., 416, and  S. v.  Xoorc ,  s u p ~ a .  

There  Iiavc been some tlcciiions of this Cour t  apparent ly s tat ing a 
contrary lien., hut t h e  opimons ill those cases shoultl be interpreted i n  
the light of the facts  upon 1\hicl1 t h e  statement of applicable l aw was 
based. 

I n  S. v. Fowler, 183 K. C., 290, it  n a s  held t h a t  the  Legislature could 
not make  the l~ui l ishment  fo r  a n  offeilse, n h i c h  had  been defined by a 
State-nide act,  different i n  one c o u ~ t y  f rom tha t  of another. 

111 K. e. Uirlnc,  DS S. (I., 778, a n  act  making tlie officials of a railroad 
indictable ill certain counties f o r  cattle killed by i ts  cxrs n a s  I~clld in- 
ralitl, but not because the act n a q  applicable to cer tain counties olily. 

111 I'ioft v.  b 1 c / p \ i m ,  202 S. C., 446, a n  act r c l a t i l ~ g  to one county 
requir ing t h a t  t h e  iurcties on contractors7 bonds be confined to corpora- 
ticill- licwisctl to do buqineqs 111 S o r t h  Carolina n a s  lleltl ill1 d i d ,  and  to 
the  i:lme effect -\\as S. 2 .  A\'a\scen, 206 S. C., 6-14, where the act required 
taxicab operatorb to file policy of liability iil iurance nit11 a reliable 
company. 

I n  tlie instant  case, since the  license fee of ten dollars fixed by  the 
qtatute is  un i form 011 all  real estate brokers i n  t h e  named counties, this  
p r o ~ i s i o n  cannot be said t o  ~ i o l a t e  the  rule  of un i formi ty  orclained i n  
Art .  T, see. 0, of the Constitution. Roach v. Dudzaiiz, supra. 

T h e  statute  i n  its g ~ n e r a l  terms and  purposes does not, i n  my opinion, 
1 iolnte a n y  constitutional pro1 ision, and  i t  is  not rendered invalid be- 
cause i t s  sphere of opcratlon is  limited to  cer tain counties, siiice its 
1wmisioni affect all  real  estate brokers and  salesmen alike within the 
terr i tory defined. 

Sclisscrc, J., concurs i n  diasentilig opiliion. 



54 I N  T H E  SUPREME COURT. [211  

HANNAH LEE BELL STEPHEKS v. LAXELLE RIARTIN CLARK A N D  HUS- 
BAND, CORNELIUS CLARK; AGKES MARTIN LEE A N D  HUSBASD, 
CLEON L E E ;  GRACE MARTIN STEWART AND HUSEAND, JOHN W. 
STEWART; ALAN EDWARD SEPHES (HUSBASD OF MELBA MARTIN 
SEPHES. DECEASED), A X D  HORIER J. INGLE, GUARDIAN AD LITEM OF 

THORIASENA MARSHALL AND DUItAR'D SEPHES, HEIRS AT LAW OF 

IIELBA MARTIN SEPHES. 

(Filed 6 January, 1937.) 

1. Wills 5 33a-Rule t h a t  devise shall be construed t o  be i n  fee held inap- 
plicable t o  language creating active t rus t  with provision vesting estate 
in others upon termination of t h e  trust.  

Testatrix died seized of certain lands, including the "homestead" 
devised to her by her father's will, with a n  equitable chlrge thereon for 
the benefit of his widow, testatrix' stepmother. Testatrix' will provided 
that her husband should have full and entire possession cf her realty and 
certain personalty, and that  the rents therefrom should be used in Beep- 
ing up the "homestead" during the life of her stepmother, and after the 
death of her stepmother the lands should go to her heirs. Held:  The 
devise created no interest in the lands in favor of testatrix' husband, but 
devised the lands to him in an active trust for the pur~aose of carrying 
out the wishes of her father for the care of his widow, and the rule that 
a n  unrestricted devise will be construed to be in fee simple, C. S., 4162, 
has no application to the dexise to the husband as trustee in a n  active 
trust with direction for the vesting of the lands in her heirs upon the 
termination of the trust. 

2. Wills § 33d-Trust is  created by language evincing intent  t o  d o  so. 
A devise of land to one person with direction that  the rents therefrom 

be used for the benefit of another, creates an active trust in accordance 
with the express intention of the testator, even though the testator does 
not use the words "trust" or "trustee," no particular language being 
necessary for the creation of a trust if the intent to do so is evident. 

3. Adverse Possession § 4a-One tenant  may not  hold adverse t o  other  
tenant  unt i l  the re  has been an ouster. 

The possession of one tenant in common is the possessicn of all, and one 
tenant may not hold adversely to his cotenant until there has beell an 
ouster, which is possession accompanied by acts evincing an intent to hold 
solely for the possessor in  the character of sole owner to the exclusion 
of and in opposition to the claims of all others, and the evidence in this 
case is l lcld insufficient to establish such ouster. 

4. Adverse Possession § 12a- 
Where a will creates a n  active trust in the lands and provides that 

title should not vest in  the ultimate takers until the termination of the 
trust, the statute will not run against a reniainderman until the termina- 
tion of the trust and the vesting of his right to possessicn. 
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5. Wills S 34-Devise to "legal heirs" in abwncc of clearly expresser1 
intention to contrarj vests the land in accordance \%it11 canons of 
dcscent. 

Testatrix created an active trust and provided that. nlron the terminir- 
tion of the trust upon the clt%th of the beneficiary, all her property should 
go "to the legal heirs." Hcltl: 111 the absence of 1an::na::e clearly sho\rin:: 
a contrary intent, the words "legal heirs" will br given tlirir definite 
1ee:rl nlcaning, and  t:rl;e the property to testatrix' heirs accordin:: to t h ~  
canons of dcscf~nt a s  of the dntc of testatrix' death, mid testatrix' 1)rother 
living a t  the time of testntris' dt.nt11 is cntitlcd t o  an nntliridcd interest 
i11 thc estate with the children of testatrix' sister. who predeceirsed 
testatrix. 

6. Wills 3 33c- 
A t le~ise of an cstatc to a class described :IS heirs or lcgal heirs, either 

immediately or after the tornlinatictn of a 1)nrticular estate. ljasses the 
property or the remainder to testatrix' heirs as determined hy the canons 
of descent as  of the date of the death of testatrix. 

7. Wills $ 34- 
IVlwre a ni l l  deriscs 11ro l~r ty  after the termii~ntion of an active trust 

to testatrix' heirs or legal hcirs, who are the leqal heirs under the canons 
of deiccnt is  n question of law for tile courts, aftcr the jury has detcr- 
mined the identity of persons claiming relntionsllip nit11 testatrix. 

8. Wills 9 31-Where language of will is not ambiguous, parol evidence 
is not competent to contradict, add to, or explain its meaning. 

Where a ni l l  dcvises progcrty to testntris' heirs nitliout expressions 
limitin:: or qnalifjinq the phrase, the estnk goes to the heirs as  deter- 
mined Ity the canons of dcscent, and the lanquage being clear and nnequir- 
o c ~ l .  parol evidence tending to show that testatrix intended to l h i t  the 
term to include children of a deceased sister to the exclusion of teptn- 
trix' brothcr her surriving, is p10l)erly esclnded. 

APPEAL 11y tlefentlauts f rom 11111, Spctia7 J u d g e ,  a t  J a n u a r y  Term,  
1936. of FOXSITH. KO crror .  

T h i s  cauqe \\-as i~is t i tutet l  originally by Wil l iam T. Butler,  J r . ,  the 
predecessor i n  tit le of the  plaintiff, fo r  par t i t ion of described Ia l~ds .  
T h e  defelitlni~ts denied plaintiff 's t i t le and pleaded sole scisin. 

Issues I\ ere suhni t t cd  to tlie ju ry  and  tlic fol loning vcrdict rendered : 
"1. MTaq the  Wil l iam T. Butler ,  J r . ,  under  n h o m  the  plaintiff claims, 

the brother of and  did h e  survive Isabella XTyche, deceased, as  alleged in  
the romplaint  ? ,ins. : 'Yes.' 

"2. I s  the plaintiff, H a n n a h  Lee Bell Stephens, the successor in title to 
such interest as  the said Williani T. Butler ,  J r . ,  had,  if any,  i n  the lands 
described i n  the conil)lairit, a t  t l ~ e  t ime of the institutioll of this ac t ion?  
Ans. : 'Yes.) " 

F r o m  jutlgmeut on tlie rerdict  decreeing plaintiff entitled to a n  un- 
divided interest i n  the land and  remanding the  cause to  the clerk of the 
Superior  Court  for  fu r ther  proceedirlgs i n  partition, the defendants 
appealed. 
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Parrish & Deal for plaintiff. 
Bcnbow & flu11 and Ingle & Rucker for defendants. 

D m ~ s ,  J. The  original owner of the land described in the complaint 
and the ancestor from whom the parties in interest claim descent, was 
William T.  Butler, Sr.,  who died testate in 1905, leaving him surviving 
his widow, Theresa Butler;  a daughter, Isabella Wyche; a son, William 
T .  Butler, Jr . ,  and four grandchildren the issue of a deccased daughter. 
The gr:tndcliildren, and the heirs of one of them r h o  has died, are de- 
fendants i n  tliis action, and the plaintiff claims undcr William T. But- 
ler, J r .  

By the will of William T. Butler, Sr., lie devised certain lands to his 
said grandchildren, and one-half interest in certain otlitlr lands to his 
daughtrlr Isabella Tychc,  and to Isabella Wyche, also, his home place, 
with tlie folloning qualification : ",\nd my di~ughter, Belle Wyche, ihall 
give to my wife, Teressa Ih t l e r ,  a homc and support froin all my land, 
so long as she remains my witlow and no longer." To his son, William 
T. Butler, Jr . ,  who was then and continued to be a resident of the State 
of California, he bequeathed one dollar. 

Isabclla Wyche died in  1006. She had no cliildren, and l i ~ r  will. 
duly admitted to probate, is in tlie following words: 
"I, Isabella B. Wyclic, being of a sound mind, (10th hereby make and 

declare my last will and testame~it. My husband, Rohert P. TVyche, 
shnll h:1~ e full and entire possession of all of my propert;; including m: 
bank ac3cou~it with tlie First  S a t i o ~ i a l  Bank of Cliarlottc~, Sort11 Caro- 
lina. ant! also 111y account wit11 tlie Loan and Savings Bank of Charlotte, 
Sor t l i  Carolina. L\ll my nloney in tlie First  Kational Bank of Char- 
lotte, Kor th  Carolina, shall be devoted to keeping u p  the old homeplace 
during tlic life of my stepinother. After holr death, t l i ~  remainder of 
the q~ecified amount sliall go to the support of the heirs according as 
they may need and deserve it. ;SIy nloiley in the S a ~ i i i g s  Bank of Cliar- 
lotte, 3. C., I g i w  and bequeath to my  husband, Robert P. Wyche. The 
rents froni my interest in tenement houses now in  tlie posscesion of my 
liusbnnd shall go also to keeping up the old homeplace  during the life 
of niy stepmother, Theresa K. Butler. ,1nd in case my husband die 
before my stepniotlier, then all the property or money b17longing to my 
estate tit the time of his death shnll go to keep up the old liomesteatl. 
and t h w  a t  the death of my  stepmother all of the proptrty shall go to 
the legal heirs. My liusbancl shall be the counselor and a d ~ i s e r  of my 
stepmotlier in all her business affairs. I t  is my  desire, also, for him to 
be the counselor and adviser of my nieces, Louella, ,1gres, Grace, and 
Mcll~a Martin, concerning the property left for them by my  father, 
William T. Butler." 
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Theresa Butler, widow of William T. Butler, Sr.,  a d  stepmother of 
Isabella TTyclle, died in  1926. TTilliam T.  Butler, J r . ,  after iiistituti~lg 
this proceeding for partition in 1!)30, died l e a ~ i u g  a last will and testa- 
ment in ~vlueh he d e ~ i s e d  all his estate of mcry  kind and vlierever 
situated "including lily interc5t in the estate of Isabclla TTyclie" to his 
uife, Laura Butler, n h o  n a s  substituted as party plaintiff. and on the 
death of h u r a  Butler, lier daugliter and o i~ ly  heir at Ian., J I a in~ah  LC? 
Bell Stephens, a a s  subititutecl as party plaintiff. The iqsnes subniittcd 
to the jury n-ere addrcssetl to the question of the identity of the plaintiff, 
and nerc  ansnered in her fa7 or. There nere  no cweptions to the charge 
of the court and there was competent eT itlcnce to support the verdict. 
I t  has therefore been establiihed that  the plaintiff is the successor ill 
title to William T. Butler, J r . ,  \tho was the brother of Isabella Kyclie. 

Robert P. TFTyche, the husband of Isahella TTycllc, now righty-five 
years of age, is  still l i r i~ lg ,  allcl has executed quit-claim deed for what- 
ever interest he might have in the land to the defendants. Robert P. 
TTyche arid tlle defendants have been in possession of tlir lands, receiv 
ing the rents therefrom, since the death of Tsabclla Wyche. 

There \ \as corresl~ondence by letter betneen William T.  Butler, Jr.,  
and his nieces, the defendants, i n  1928, 1929, and 1930, some of the 
letters containing references to the land and admissions of his interest 
therein. H o w e ~ e r ,  it  n a s  testifietl that  the references in tlie letters to 
his interest in the land ne re  due to erroneous advice as to the lam. 

I t  is apparent that the rights of the parties in the described lands are 
to be de t e rmi~~ed  largely by the construct~on to be put upon the 11111 of 
Isabella Wyclie. 

The provisions in the will of TTilliani T .  Butlcr, Sr., for his nidow, 
Theresa Butler, created an equitable charge upon the land in her f a ~ o r ,  
and the n i l l  of Isabella TJTyche, to \illom the land was d e ~ i s e d  subject to 
the charge for the purpoies named, pro~idct l  in her nil1 for the con- 
tinuation of this trust, ancl directed that the rents from the property 
should go to keeping up the home place duriilg the life of her .;tell- 
mother. 

The  defendants contend that  the prolision in the n i l l  of Isabella 
TTyche for her husband, Robwt P. TITylie, should be construed to con- 
stitute a t le~ise  to him of the land in fee iimplc, ill accord nit11 the rulv 
prescribed by C. S., 4162. 

Thc  pertinent portions of tlle nil1 relating to him are as follons: 
' (Xy husband, Robert P. TTTyche, shall have full and entire possession 

of all my property including bank account with the Firat Kational Bank 
of Charlotte. A11 my money in the First  Sa t ional  Rank of Charlotte 
sliall be tlc\otcd to keeping up homeplace during life of my stepmother. 
Aftcr her death, the remainder shall go to the support of the heirs 
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according as they may need and deserve it. The  rents from my interest 
in tentxment homes non. in possession of my husband shall also go to 
keeping u p  old liomeplace during life of my stepmother. And in case 
my husband die before my stepmother, then all the property or money 
belonging to my  estate a t  time of his death shall go to keep u p  old home- 
stead, and then at death of my stepmother all the propt?rty shall go to 
the legal heirs." 

The rule that, when real estate shall be dcrisrd to any person, the 
same shall be construed to be a devise in  fee simple is il applicable here 
as the words used in the n i l l  of the testatrix liegatire tlle idea of the 
investiture of title in fee, or for life, or the granting of m y  othcr bcne- 
ficial interest in the real property to Robert P. Wyche, and express the 
intent. rather, to impose upon her husband duties as executor and trustee 
of an active trust, with directions as to the use of the property real and 
personal, and as to how the income shall be applied during his life and 
after his death, i n  case he should die before her stepmother. 

I t  seems that  one of the principal objects she had in riew a t  the time 
of making her will was to carry out tlie wishes of her father for the 
care of his widow, her stepn~otller, and the possession of her real p~.op- 
erty in the hands of her husband was definitely limited to this specific 
purpose. The  bequest of personal property to him was couched in dif- 
ferent language. As to tliat, she said : "My money in th. Sayings Bank 
of Charlotte I gire and bcqueath to my  husband, Robcrt P. Wyche." 
While the testatrix does not use the nord  trust or trustee, it  is well 
settled that  no particular language is r e q u i r d  to create a trust relation- 
ship if tlie intcnt to do so is e ~ i d e n t .  I f  it  appears that the intention 
is tllnt the property be licltl or dealt with for the bcnef t of another, a 
court of equity n i l l  affis to it the character of trust. W z l d r o o p  v. W a l -  
droop, 179 N. C., 674;  Uenerolent Society  v. Orrell,  19; N. C., 405. 

I t  is t rue it has been uniformly held since the passage, in 1784, of the 
act, now codified as C. S. 4162, that an  unrestricted deriile of real estate 
passes tlle fee (Be l l  T. Gillam, 200 0. C., 411; Barbee 11. Thompson ,  194 
S. C., 411; Roane v. Robinson, 189 N. C., 628), but the construction 
required by this statutc niay not br inr-oked ~ r h e r e  no such estate is 
attempted to be derisetl and -\there the plain intent is  not to grant an 
estate but to impose a trust and direct the cc~llection of rent for applica- 
tion to a specific purpose. I7o1~n,q 1;. Young, 68 N. C., 509; Withering-  
fon v. I5erring, 140 N. C., 495;  E'ellozrcs c. Durfcy ,  163 N. C., 303. 

I f  an instrument is expressly and exclusirely intencled to create a 
trust, i t  confers upon the trustee no beneficial interest, and after a trust 
has terminated, the trustee cannot claim to be the benc6cial owner of 
the property held in trust unless it clearly appears to hare  been the 
intention of the donor. 65 C. J., 527; S r l c f o n  t.. I I u n f ,  134 .lpp. Diy. 

Y.), 328; 201 N. Y., 599. 
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The contention that  plaintiff's right has been barred by the adverse 
possession of the defendants for more than twenty years cannot be sus- 
tained. While twenty years adverse possession by one tellant i n  com- 
mon will ordinarily toll the entry of his cotenant (Alexander v. Cedar 
Works,  177 N. C., 137;  Lester v. l iarward,  173 N. C., 8 3 ) ,  this rule may 
not be held applicable to the uncontroverted facts here. 

I t  is  elementary that the possession of one tenant in common is  for 
the benefit of all. Tenants in common are placed in confidential rela- 
tion to  each other by operation of law as to the joint property, and the 
possession of one is in law the possession of all, until there has been an  
ouster. Bailey 21. Ilowell, 209 S. C., '712; Conkey v. Lumber Co., 126 
N. C., 499. 

T o  constitute adverse possession sufficient to oust the rightful onner, 
the possession must be accompanied by acts evincing an  intent to hold 
solelx for the possessor, to the exclusion of and in  opposition to the 
claims of all others, and must afford unequivocal indication that he is 
exercising the dominion of sole ovner. Lotklear 1;. Sacage, 159 N. C., 
236; Shermer 1 ~ .  Dobbins, 176 K. C., 547. 

The evidence offered here fails to measure up  to this requirement. 
The  possession was not adrerse to the plaintiff. On the contrary, the 
el-idence indicates i t  was in recognition of plaintiff's rights. 

Furthermore, the fact that  it  is provided in  the will of William But- 
ler, Sr., that Isabclla Wyclie should give her stepmother a home and 
support from the land so long as slle remains a widow, and the addi- 
tional proxision in tlie will of Isabella Wyche for the stepmother that 
the rents from her property should go to  keepii~g up the old homeplace 
during the life of her stepmother, lend support to the view that  as long 
a s  Theresa Butler lived there mas 110 right to the possessiou of the lands 
upon which to base an action for recovery of the land, and that such an  
action would have constituted a11 il~frirlgement on the posicssion of the 
trustee who was holdi~ig for the purpose of carrying out the directions 
of the will. Joyner 2'. Fufrel l ,  136 S. C., 301;  TT'oodlmf 1 , .  Il'esfer, 
136 S .  C., 162 ;  C'ole v. Uank,  186 N .  C., 514; Chinnis  v. Cobb, 210 
N. C., 104. 

I t  is evident from consideration of the entire mill that  tlie intention 
of the testatrix, to be gathcred from the language used, n a s  th:~t the 
ultimate takers of the property should be "the heirs" or "the legal 
heirs." 

I t  is provided that after the death of her stepmother "all of the prop- 
erty shall go to the legal heirs." 

This calls for the application of the rule of construction that the 
words "the heirs" or "the legal heirs" are to be given their legal signifi- 
cance, rather than to be understood as tlie expression of a supposed 
intention to limit the class denoted thereby to particular persons. 
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As was so ~vel l  said by Stacy ,  J., in W i l t y  v. ST'itfy, 184 N. C., 373 : 
"The ~ r o r d s  (lawful heirs) have a well defined meanirig. Their sig- 
nificance is  fixed by law, and vhen  they are used in a decd or will with- 
out any superadded ~vords or phrases, indicati i~g a difflxent nleaning. 
they are to be understood as having been used in their (ordinary sense, 
and according to their legal acceptation." Riaes v. Frizzle, 43 K. C., 
2 3 i ;  J m k i n s  v. La?)lbcth, 172 S. C., 466. 

Tlie words used have a definite legal meaning. S f i t h  a. Barnes, 4 
x. C., 96. 

"Tl~ca vo rd  (heir)  has a teclmical signification, and, n l m l  unesplai~icd 
a i d  uncol~trolled by tllc context, must be interpreted axording to its 
tec11iiic:d sense, or its strict legal import." 29  C. J., 293. 

This is a rule of interpretation adopted and follo\ved by the courts 
with p i ~ ~ c t i c a l  unanimity. Jenk ins  c. L a m b e f h ,  supra. 

Under this gencrnl rule, in the absence of a contrary i~ltention clearly 
csl)res.etl in the nil1 or to be dwived from its contest, all estate devised 
to a class described as heirs or legal heirs would pass to those who would 
take uuder the canons of descent, either i11 right or ill possession, at the 
death of the testator, a t  which time the menlbers of the class are to be 
ascertained and determined. W i t t y  v. Tl'itty, supra. 

So, i n  the case a t  bar, those ~ ~ l - i o  could take under t'le phrase "the 
legal heirs" a t  her death, embraced all whom the law includes in that 
class, and the words cannot be construed to exclude the brother u~ ide r  
whom plaintiff claims, ill favor of the deferidants, her nieces. Gmnfhawt  
2'. J l n n e f t e ,  177 S. C., 229. 

Tllerc was no error ill the esclusioii of the parol eridcl~ce offered to 
show that  the persons intended to be included under tlle designation, 
"tlic legal l~eirs," were liniitcd to the clefeildants. C~rccufl~rct~~ 1 . .  . / i n : ~ e i f c ,  
su11ra. 

Tlie intent of the testator is to be ascertained from th?  consideration 
of tlie words ill nliicli the will is expressed, and parol evidence may not 
be adduced to contradict, add to, or esplain its contents. l l o l f  1;. I l o l f ,  
114 S. C., 241; X c I c e r  v. X c K i n n e y ,  154 S. C., 393;  Jol ley 1;. l l u m -  
p h i c s ,  204 K. C., 672. There is no ambiguity. The devise is to a 
class, "the legal heirs"; who they are is a matter of la~v.  Who are the 
heirs after the identity of the person is  established is not a question for 
the jury but a matter for the court. UIacXnull v. T17yche, 23 S. C., 94 ;  
Bradford v. Erwin, 31  N. C., 291 ; I 1 l ~ r ~ - i ~ ~ ~ ~  0. JlcLauc hlia, QS S. CJ., 
231; W o o f e n  v.  I lobbs,  150 N .  C., 211; 0-1 -1. L. R., 33 ;  I<ldcler c. 
Uniley,  IS7 S. C., 505. 

After a consideration of all the assignments of error pressed on the 
argument and by brief, we coilclutle that  they cannot be sustained, and 
in tlie ruliiigs of tlle court helow n e  find 

S o  error. 
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(Filed G January, 1937.) 

Judgnients S 4-Agent authorizccl to handle litigation has no authority to 
enter consent judgment on bvlltrlf of his principal. 

An attorncsy ciulrloyed to tlcl'cwtl :rn action may  not olitcr :I consrrit 
judgment therein ~vithout s.il~(~ci:il irntliority. nor 111:ly an : ~ g ~ n t  antl~orized 
to look after and handle the 1itig:rtion give the attorney c~~~i l~ loycd  by him 
for his principal authority to enter :I consent jndqnont. and nlierc the, 

court finds that :I l ~ a r t y  did not consent to the judqnent n.hic*l~ wns 
entered by consent of her ngcnt autllorized to Iiandle the litigation, it 
is error for thc court to tlcny the party's motion. aptly nlaclf, to set ;~si(lv 
the jndgment. 

-1i~l.1 \L by t l e f ( d a l i t  S o l a  B. I>:tlto11 f r o m  TTTi/liams, J., a t  Apr i l  
Term,  1936, of IIOKE. Re1 erqetl. 

'l'hii ac~tioll n a i  lward a t  - \ l r i l  T w i n ,  l!):iG, of the  Superior  ( 'ourt of 
IIolie Courrty on the motion of t11c t l c f~~~i t l : r~ l t   sol:^ U. D:~l toa that  a 
~u t lgn icn t  r c ~ i d ~ ~ c t l  111 the ar t ion a t  Ja l iuary  Terln, 1936, of wid court,  
p r l ) ~ r t i n g  011 it, face to he a jlltlgrnc~it 1)y consent of the pl:rint~ff s ant1 
of the  i l e f e ~ l d a n ~ t ~  L). J .  Dalton, J r . ,  and  S o l a  R. Dalton,  1)c T acatetl 
and  sct a.itlc, on the  ground tha t  she did ~ o t  c o n m i t  to snld judgment. 

-It tllc hcarillg the court fouud ainollg other things tha t  the at4011 
x a s  begun i n  the Superior  Cour t  of Hoke  County 011 2 i  Ju ly ,  1033; 
that  both the summoris ant1 the comp1:iint i n  tlle action n iw cluly ser1 ptl 
on the d c f c ~ ~ d a n t ; .  I). J .  Il:rltou, J r . ,  and S o l a  13. 1):11to11, nl lo  
brotlicr and  hi- tw;  tha t  the dcftntlant S o l a  13. 1)alton. : ~ f t c r  tlic win- 

mons and co~iiplaint  Il:ld b e m  v n e t l  on her, ronferrecl n.itli the, tlc- 
fendant  I). J. l l a l t o l ~ .  Jr., and au t l io r iz t~ l  hi111 to look af ter  ; ~ n d  Iial~tllc: 
the  lit igation f o r  h e r ;  tha t  t l i e r e n f t ~ r  the  defenclai~t I).  J. Dalton, J r . ,  
c~mployetl a n  :~ttor~lc?-at- la^, nl lo  resitletl i n  Hoke C'ounty, to  lq ) res ,  n t  
thc  =:tltl t lcfcntla~rti  j o i ~ i t l ~ :  tha t  p u r w a n t  to <aid ernl)loynic~lt, tlw -aid 
a t ton ley  p r c p r e d  a n  :In\ner to the complaint fo r  +aid defeiiclant~, ill 
n h i c h  all  the  al legat lo~ls  of tlie complaint n-liicll coilstitute a cause of 
action i n  f a ~ o r  of tlle p la in t~f f s  arid against the  said tlefendants n e r e  
denied;  t h a t  knit1 a n s n r r  n a s  duly rerified hy tlle defelltlalit D .  J .  Dal-  
toll, J r . ,  : I I I ~  n.as (luly filed by w i d  attorney, act ing f o r  and  i n  behalf of 
both \altl t l c fendmts ;  ant1 that  the defenclnnt Kola 13. Dalton n a s  ad-  
11w1 b j  tlie clefei~tlailt 1). J. l la l ton,  J r . ,  that  said ailswcr had  been pre- 
pared and  duly filed. 

The court  f u r t h e r  found t h a t  tlic, action \ \ as  on the ralelldar f o r  t r ia l  
a t  J a n u a r y  Term,  1936, of salcl court,  ant1 n a s  duly called f o r  t r i a l  a t  
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said term;  that  the plaintiffs and all the defendants except Nola B. 
Dalton were present in court when the action was called for tr ial ;  that  
the defendant Nola 13. Dalton had not been notified that  the action was 
on the calendar for trial a t  J anua ry  Term, 1936, of the court, and did 
not know that  the action would be tried a t  said term; that  during the 
progress of the trial, a compromise of the matters i n  con.rorersy between 
them mas agreed upon by the plaintiffs, and the defendant D. J. Dalton, 
J r . ,  acting for himself and for the defendant Nola B. Dalton;  and that 
pursuant to said compromise a judgment purporting to be by consent of 
thc plaintiffs and of the defendants D. J. Dalton, Jr.,  and Nola B. Dal- 
ton n a s  prepared and signed by the judge presiding. This judgment 
was duly filed in  the action. 

The  court further found that  the compromise was riot submitted to 
the defendant S o l a  B. Dalton, for her approval, and h a t  she did not 
know that  the judgment had been signed by the judge and filed in  the 
action, until after the court had been adjourned for the term; that  im- 
mediately upon learning that  the judgment had been signed and filed, 
she employed counsel, and promptly filed her motion that  said judgment 
be vacated and set aside; and that  she had a meritorious defense to the 
cause of action alleged against her i n  the complaint. 

On  the facts as found by it, the court was of opinion "that D. J. 
Dalton, Jr . ,  was the agent of his sister and ('odefendant, S o l a  B. Dalton, 
to handle the litigation for her and to look after her interests, and as 
such had authority to agree to its termination by compromise or other- 
wise," and accordingly adjudged "that the motion to vacate and set 
aside the consent judgment rendered a t  J anua ry  Term, 1936, of this 
court be and the same is hereby denied, and the said motion is dis- 
missed." 

From this judgment the defendant Kola B. Dalton appealed to the 
Supreme Court, assigning error i n  the judgment. 

S o  counsel, contra. 
Varser,  N c I n t y r e  & Henry f o r  appellant.  

CONKOR, J. At  the hearing of appellant's motion that  the judgment 
rendered in this action a t  the Janua ry  Term, 1936, of the Superior 
Court of Hoke County, and purporting on its face to be a judgment by 
consent of the plaintiffs and of the defendants D. J. Dalton, Jr . ,  and 
Nola B. Dalton, be racated and set aside on the ground that  appellant 
did not consent to said judgment, the court did not find that the attorney 
who was employed by the defendant D. J. Dalton, J r . ,  to represent him- 
self and the appellant jointly, as authorized by her, compromised the 
matters involved in  the action and consented to the i~udgment in her 
behalf, solely by reason of his employment as  her attorney. The court 
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fount1 tha t  the d e f e n d a ~ ~ t  D. J .  I la l ton,  J r . ,  compromised tlie action ant1 
conwntcd to the judgment i n  behalf of the a p l d l n n t ,  as  11cr ngcilt, :111tl 
tliat f o r  tha t  renFoli appel l : \~l t  is  b o u ~ l d  by the jutlpment. 

I t  is  ne l l  settled that  a n  attorney-at-law 11:~s n o  authori ty  to coml>ro- 
mise hi.: client's caw, or to  c o n w l t  to a judgment nllicll n i l l  be bintling 
on hi.; client, founded up011 inch con~promise,  ulilcss he  11:1tl hcwi 
spccsinllr autliori7cd so to  do 1)v 2 i i q  client Such authori ty  n i l l  not 1)c 
p r ~ m r n ~ l  fro111 his  einploym(~ilt, ant1 a ju~lpinent  1). c o ~ i w l t  of the 
attorney fonndetl upon n coml)ronli-c 111n(le 1)y I I I ~ I ,  n ~ t l l o n t  .iicll a11- 
tliority, v i l l  ordinari ly  L c  ~ n c a t e t l  nlltl stlt akitle 011 lliotioli of tilt' c 1 1 ~ n t  
mnile in a p t  tiiile. See Eanh 2.. Y r o t f c ~ ,  207 S. C., 4-12, 177 S. E., 
32.5 ; ( ' l r a r u  2 , .  Ut (111 n, IT4  S. C.. 122, 93 S. E., 1 7 1  ; Brink r . JI( Elc e n ,  
160 S. C., 414, 76 S. E., 222;  X o r r i ~  r .  Gr ie r ,  76 S. C., 410;  X o y e  z.. 
C'ogdc71, 69 S. C'., 03. I n  tlic l a i t  citctl case, i t  is  held tha t  :~utliority 
to  c o m l ) r o m i ~ c  a caqe, ant1 to  coi lwit  to  a jutlgmcnt founded on such 
coliipromiv. cmlnot he conferred upon a n  attorney hy a n  agent nlio waq 
authorized 197 11is priiicipal to employ 211 at tonley.  111 t h a t  cnqe a 
compromise made  by  a n  at torney as  autliorizcd hy the  a g m t  \ \ as  set 
aside on r~iot ion of the  principal.  She  hail not coriwlted to the csompro- 
mise and TKIS therefore not bouncl by  i ts  tcrmi;. 

T h e  finding by the  court  i n  the instant  caw, tha t  the dcfeiitla~lt D. J .  
Dalton, J r . ,  \vas autliorizcd by t l ~ c  appellant to employ all a t t o r n e y a t -  
Ian to r c p r ~ s e t l t  Ilcr i n  the action, docls not support  tlie concluqion 1 ) ~  
the  court tliat the said 1). J. D a l t o l ~ ,  .Tr., hat1 autllority to a g r w  to a 
terminat ion of the action hy romliro~liise or othcruise. 

I n  ~ i e w  of tlie finding by  the court t h a t  appellant did not consent t o  
the coinpronlise ant1 to  the  jutlgment, tlic3re is error  i n  the  jntlglncl~t 
denying her  motion which n a q  iliade i n  a p t  time. T h e  judgmrnt  is 

Reversed. 

STATE v. CI3ART.ES SMITH.  

(E'iletl G January, 1037.) 

1. Criminal Law $j 32a- 

Intent, being a niental attitude. nlu\t ordinnrily be proven by circun- 
stnntial evidence, that is, by proof of facts from which intent may be 
inferred. 

2. Burglary § 9-Evidence held for jury on question of defendant's intent 
to commit felony when lie broke and entered dwelling. 

Evidence tending to identify defentlant a s  the pcrson who broke and 
entered a dwelling in nighttime, and that after lie hnd broken and entered 
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h e  went to the  bed in which prosecutris was  sleeping and grabbed her by 
the  feet, and,  af ter  threatening to kill her if she got n r ,  he grabbed her  
around he r  waist, t ha t  he fought her for  a considerable lengtll of time, 
dragged her from her home and released her only af ler  light, is held 
sufficient t o  be submitted to  the jury on the question of dzfendant's intent,  
a t  the  time of brealiing and  entering, of committing rape a s  cliarqed in 
the  bill of indictment, and dcfendant's motion to nonsuit on the ground 
tlmt there was  not sufficient evidence of feloniour intcut. was  correctly 
denied. 

3. Criminal  Lam 3 29c-Defendant's evidence t m d i n g  t o  r a i se  m e r e  con- 
jec ture  t h a t  c r ime  charged w a s  commit ted  by a n o t h e r  he ld  incompe- 
tent .  

Defendant, charged with burglary, relied npon an  alibi, and offered 
evidence tending to show t h a t  nnother was  in the nei::liborhood of the 
scene of the  crime a t  the t ime i t  was  alleged to h a r e  been committed. 
H e l d :  The evidence mas properly excluded, since evidence tha t  another 
had committed the crime charged is competent only 1~ht.n i t  points uner- 
ringly to the  guilt of such other person and raises a reasonable inference 
of defend:mt's innocence, and evidence a-hirh merely creates a n  inference 
or conjecture a s  t o  the guilt of such other person is inadmissible. 

4. Burg la ry  S 10-Charge he ld  t o  h a v e  correctly ins t ructed ju ry  t h a t  de- 
f endan t  m u s t  have  in tended t o  commi t  specific cr ime charged in  house  
entered.  

I n  this prosecution for burglary, the charge to the jury is held to have 
suf3ciently and correctly instructed the  jury tha t  in order for a conviction 
the  jury must find that  a t  the t ime of breaking and entering defendant 
must have had the  specific intent to commit the crime of rape a s  charged 
in the bill of indictment and have had the intent t o  commit the crime 
in the house broken and entered, i t  not being necessary that  the charge 
negative the  intent to commit tlie crime in a place other than  the liouse 
broken and entered in the absence of n special request for instructions. 

5. Criminal  L a w  3 83e- 
Where the  charge is  without er ror  when read contextmlly :IS a whole, 

exceptions to unconnected portions of tlie charge cannot be sustained. 

6. Criniinal Law 9 81a-Verdict of j u r y  o n  conflicting evidence i s  con- 
clusive. 

The  S ta t e  offered plenary evidence of defendant's gnilt of the crime 
charged. Defendant relied chiefly upon an  alibi. T'le evidence was  
submitted to  the jury in  a charge free f rom prejudici:il error, and the 
jury returned a verdict of guilty. H e l d :  The  verdict of the jury in :i 

tr ial  f ree  from error of law is conclusive on appeal. 

,IITEAL by the de fendan t  f r o m  Barnh i l l ,  J., at  August Term, 193G, of 

Cor,uarsus. S o  e r ro r .  

- 1 f t o r n e y - G e n e ~ a l  S e a z ~ ~ e l l  and  Assis tant  .4tforney-Geizeral dlc.llztllan 
for the  S f a f e .  

R. I€. B u m s  LC' S o n s  for de fendan t ,  a p p l l a n f .  
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SCHEKCK, J. The defendant is appellant from judgn~e i~ t  of death 
predicated upon conriction of burglary in the first degree. 

The State offered evidence tending to slio~v that about 3 :30 o'clock 
a.m., on i Junr ,  1936, in the nighttime. tlie house nhicli n:ls occupied 
by Mrs. Sarah  Lyles and her children v a s  broken and e~lterctl by the 
tlcfeildmit, and that  the defendant came to the bed of Mrs Lyles autl 
caught her about her legs and tllen about hcr \mist and told her not to 
get up, that a struggle ensuctl, and that  in  the rouric of tllc struggle 
Mrq. Lyles struck the tlcfcndant in the head nit11 :r liateliet, R I I ~  that the 
tlefenilant struck Clarcwce T,ylt.s, t l ~ e  14-year-old son of Mrs. T,ylt~s, n 110 
had come to tlie rescue of liis m o t h t ~ ,  nit11 tlie 11:~tchet. The hill of 
indictnient charged that the h o u v  war broken and eiitercd by the defend- 
ant  nit11 the intent "to forcibly ant1 \ iol(ntly antl feloriiouc!y rnTis11 
and carllallr know Mrs. Sarah L>leq, a female occupying and qlecping 
i11 said dn ~ l l i i i g  liouse at the time. n ithout her consent ant1 against 
her will." 

The defendant testified and offered corrohoratire e\idcncc te~itling - 
to sliom that he \vas elsewhere at the time the offense 77-as alleged to 
hare  been committed. 

The first exceptiw assigriments of error are to the r e f u d  of the 
court to grant the motion of the defemlant to dismiss the action properly 
lodged nhen tlie State had produced its evitlence and rested its case, and 
renewed after all of the evidciice in the c a v  vas concluded. C. S.. 4643. 

The argument urged by the al)pellaiit undcr tllcqe aisignnicnts is that 
the t.7 idence faded to establisli that the person who broke antl entered 
the dwelling liouse of Mrs. Lyles hail the intent to raT id1 antl carnally 
know lier in the house a t  the tlme of sue11 breaking and rntry. ln tent  
being a mental attitude, i t  must ordinarily be prolen, if proren a t  all, 
by circumstantial e~idence,  that  is. by proling facts from nliic11 the fact 
sougl~t  to be pro\ en niay be inferred. As \?as said hy this Court iri a 
case nherein the defendant n a s  charged nit11 burglary, "It must ordi- 
narily hc left to the jury to deteriiii~~e. from all the facts a i d  eircuni- 
stanws, nhetller or not the ulterior crlmirial intent existed a t  the t ~ m e  
of the I~realrir~g and entry." by. r.. r l l l c ~ ~ ,  136 1. C., 302. 

111 tlle pmxi i t  case tliere is eTitlerwe terldlng to show that nlic.11 the 
prisouer hrolre and entered Nrs.  Lyles' tlnclling house he n r l ~ t  o~ er to 
the bed in nliicli she n a s  l>ing a i d  caught her by the feet, aud, after 
threatening to kill her if sllc got up, he grxbhed her around lltr waist. 
Tllere is further e~ ldence  tending to shon that he fought her for a 
consitlerable length of time, never quite subduiiig lier, mid that lie 
draggcd her from her home and cl i i l t l re~~, and relrased her o111y after 
darkness had faded away. Tl'e are of the opinion, and so hold, that  this 
evidence was sufficient for the jury to reasonably infer that the breaking 
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and entering of the d\i-elling house was accompanied with the intent to 
commit the felony specified in the bill of indictment, namely, rape. 

The  second exceptive assignments of error urged by the appellant are 
to the refusal of the court to allow him to introduce evidence which he 
contended tended to show that  one J. W. Yates committed the crime 
with which the appellant is  charged, if such crime was committed. 

While under certain circumstances i t  has been held by this Court 
competent for the defendant to introduce evidence tending to show that 
someone else than he committed the crime charged, S. c. I?avis, 77 N. C., 
483, i t  is wcll settled that such evidence is not admissible unless i t  points 
directly to the guilt of the third party, evidence which does no more t h a ~ i  
create an inference or conjecture as to such guilt is inadmissible. 

The  rule is stated in  16  C. J., p. 560, as  follo~vs: "At any rate, the 
evidence offered by accused as to the commission of the crime by another 
person must be limited to such facts as arcb inconsistent with his own 
guilt, and to such facts as raise a reasonable inference or presumption 
as to his own innocence; evidence which can have (no) other effect than 
to cast a bare suspicion upon another, or to raise a conjectural inference 
as to tlie commissiori of the crime by another, is not admissible." T O  
the same effect is Wharton's Criminal Evidence ( l l tkl  Ed. ) ,  TTol. 1, 
par. 274, p. 349, where it is said:  "In any went,  before such testimony 
can be received, there must be such proof of connection with the crimc 
or such a train of facts or circumstances as tends to point out someone 
other than the accused as the guilty party. Remote acts, disconnected 
from and outside of the crime itself, cannot be separately proved for such 
a purpose." 

All that  the excluded evidence tended to show was that  J. W. Yates 
was in the nei~hborhood of the sc6ne of the crime a t  the time i t  is - 
alleged to have been perpetrated. Frorn this the inference might have 
been drawn that  he had an  opportunity to commit the crime, but the 
record discloses that  there was no evidence offered tending to show that 
he did actually commit it. Therefore, we are of the opinion, and so 
hold, that  the evidence offered by the defendant falls clearly within the 
rule that  evidence which tends to  raise no more than an  inference or a 
conjecture of the guilt of a third party is  inadmissible, and that  the 
court was without error in excluding it. 

The  third exceptive assignments of error urged by the appellant are 
to portions of the charge. The  first of which are  to the alleged failure 
of the court to instruct the jury that a t  the time of the breaking and 
entering of the dwelling house of Mrs. Lyles the appellant must have 
had the specific intent to commit the crime of rape. An  examination 
of the charge discloses that  this element of the offense was considered 
and clearly set forth in the charge. The second assignments of error 
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to the charge are to the asserted failure of the court to charge the jury 
that  the intent of the defendant must have been to commit the felony 
vharged within the house broken and entered. We are  riot in accord 
with this argument of the appellant. A reading of the entire charge 
leaves the clear imvression that  the intent requirrci to constitute the 
crime of burglary must be to commit in the house broken and entered 
the crime charged in  the bill of indictment. I f  the appellant desired 
more specific and detailed instructions in this regard, i t  was his duty 
to have requested them as provided by statute. I t  has never been inti- 
mated in the adjudicated cases that the intent to  commit the felony 
in another place than in the houscl broken and entered must be nrgatived 
in the char& " 

There are many assignments of error to the charge, numbers 11 to 
53, inclusive, some of ~ h i c h ,  if considered alone, might be subject to 
criticism, but when the charge is considered as a whole in the same 
connected way in which i t  was given i t  presents the lam fairly and cor- 
rectly, and, thrrefore, affords no ground for reversing the judgment, 
though some of the expressions, nhen standing alone, might Ire regardrd 
as  erroneous. 8. v. Exum, 138 N. C., 599. 

The  tr ial  of this case resolved itself into a pure isiue of fact as to 
whether the defendant was present and committed the crime charged, or 
whether the defendant was elsewhere a t  the time the crime is alleged to 
have been committed. 

The State's evidence, consisting principally of the testimony of Mrs. 
Sarah  Lyles and her 14-year-old son, Clarence, corroborated by certain 
facts and circumstances, amply justified a conviction. The identifica- 
tion of the defendant by these two witnesses n-as positive and complete. 
The  defendant's evidence, consisting principally of the testimony of 
himself and other witnesses tending to establish an  alibi, would have 
completely justified an  acquittal. The  jury observed the witnesses and 
heard their testimony, and, after a charge free from prejudicial error, 
returned a verdict of guilty of the felony as  charged in the bill of 
indictment. 

We see in  the trial no error of lam, and therefore, notwithstanding 
the gravity of the result thereof to the defendant, the judgment of the 
S u ~ e r i o r  Court must be affirmed. 

h o  error. 
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RALPI-I P R A T H E R ,  sr HIS NEXT FRIESD, J. T. PRATHER.  v. UNIOK 
NA'L'IONAL BANK AXD H O M E  REL4LTY ASD MANAGE&IENT COM- 
PANY. 

(Filed 6 January, 1937.) 

Negligence § 4d-Injury t o  child mus t  be reasonably foreseeable i n  order 
for doctrine of attractive nuisance t o  apply. 

The complaint alleged that one defendant onned and the other defend- 
ant  had control as  realty agent of a certain house and lot within tlie city 
limits, that  the house had become dilapidated and had been contlemncd 
a s  unfit for occupation by the city, that defendants knew of its condition, 
and that children were attracted thereto and were in the habit of plajing 
on the lot and in the house, that  plaintiff, :i child of sel.en years, while 
playing with other children on the premises, climbed up the inside na l l  
to the ceiling, and out over the ceilinq into the loft, and that the ceiling 
was rotten and gave nay ,  causing plaintiff to  fall  to his injury. Defend- 
ants demurred to the complaint. Held:  Thc demurrers should have been 
sustained, since the complaint fails to state facts from which it can be 
held that defendants were under duty to foresee that a child would climb 
u p  the inside wall of the house and then crawl out on the ceiling under 
tlie roof, and the doctrine of attractive nuisance cannot be extended to 
apply to injuries nhich could not have been reasonably foreseen. 

APPEAL by defendants f r o m  Xc.Elroy, J. ,  a t  J u n e  Term,  1936. of 
MECICLESBURG. Reversed. 

T h i s  is a n  action to recover damages f o r  1)crsonal injur ies  which t h e  
plaiutiff,  a child sel e n  years  of age, suffered n h e n  he  fcll  through t h e  
ceiling f r o m  the loft to  the  floor of a house, i n  the  ci ty  of Charlotte, 
which was owned by the dcfcndant  Union Nat iona l  Bauk,  and  was a t  
the t ime under  tlie control of i ts  codefendant, H o m e  Rea l ty  and  Manage- 
ment Company, as  i ts  agent, while lie was playing with other  children 
i n  said house. 

T h e  facts  alleged i n  the complaint as  constituting plaintiff's cause of 
action against t h e  defendants a r e  as  fo l lous :  

On 1 4  J u l y ,  1935, the defe i~dnnt  Union S a t i o n a l  B a n k  was t h e  owner 
of a lot of l and  which fronts  on a n  alley i n  the city of Chl r lo t te .  There 
was  located on  said lot  a house, which was unoccupied. 'The said house 
and  lot were under  the  control of the defendant H o m e  Rea l ty  and  Man-  
agement Company,  as  the agent  of i ts  codefendant. T h e  said house mas 
old : ~ n d  i11 a dilapidated condition. Both defendants knew tha t  said 
house was unoccupied, and  i n  a n  unsafe and dangerous condition. I t  
h a d  becin condemned by tllc city of Charloi tc  as  unfit fo r  occupancy 
because of i t s  condition. 

O n  said day, to  w i t :  1 4  J u l y ,  1935, the plaintiff, a chdd  seven years  
of age, was playing with other  children of tender years on said lot and  i n  
and  a round  said house. T h e y  were playing a childish game known as 
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"hide and seek." The  plaintiff entered said house and climbed up the 
inside wall to the ceiling. EIe then cra~vled out ovw the ceiling into the 
loft, for the purpose of hiding from the other children. The ceiling 
Tvas rotten and gave n a y  uritler the neight  of plaintiff's body, causing 
liirn to fal l  through the ceiling from the loft to the floor. ,Is the result 
of his fall, the plaiutiff suffered serious and permanent injuries, by 
reason of which he has sustained damages in the sum of $10,000.00. 

Fo r  some time prior to the date of his injuries, the plaintiff and other 
tahildren of tender years, had been in the habit of going upon the lot on 
nhich the house was located for tlle purpose of engaging in play. They 
were attracted to said lot bccause of the condition of the house. They 
played not only on the lot but also from time to time in the house. 
Both defendants knew that  t.hildren of tender years were in the habit 
of p l a ~ i n g  on said lot and in and around said house. Neither of the 
defendants had done anything to prevent children from going on said lot 
and illto said house for the purpose of play. 

Both defcncla~its demurretl to the coinplaint on the ground that  the 
facts stated therein are not sufficient to eoristitute a cause of action. 
The demurrer n a s  o.ierruled, and defentlarits appealed to the Supreme 
C'ourt. assigning as error tlic overruling of their demurrer. 

R i r a m  I-'. Whi tacre  and Jnnres L. DeLaney for plaint i f  
IPhifloch., D o e l m y  (e- Nhaw for dcfendanfs .  

cox so^, J. I n  this case i t  is contended on behalf of the plaintiff that  
the defendants are liable to him for the damages ~vhich  lie has sustained 
by reason of the injuries which he suffered, as alleged in the complaint, 
on the principle on nhich  the attractive nuisance doctrine is founded. 
See S i o u x  C i t y  & Pacific Railroad Company  v. Stone,  17 Wall., 657, 
2 1  L. Ed., 74.3. This doctrine has been repudiated by the courts of 
many of the states, but has been recogiiized by this Court as sound in 
principle and humane in policy. Thus, in Hriscoe z.. Light ing Le. Powcr 
Co., 148 N. C., 396. 62 S. E., GOO, i t  is  said:  

"It must be conceded that  the liability for injuries to children sus- 
tained hy reason of dangerous conditions on one's premises is recognized 
and enforced in cascs in which 110 such liability accrues to  adults. This 
n e  think sound in principle and humane in policy. We have no dispo- 
sition to deny i t  or to place uiireasonable restrictions upon it.  We think 
that  the law is  sustained upon the theory that  the infant who enters upon 
premises, having no legal right to do so, either by permission, invitation, 
or license, or relation to the prenlises or its owner, is  as  essentially a 
trespasser as an  adult ;  but, if to gratify a childish curiosity, or in obedi- 
ence to a childish propensity excited by the character of the structure or 
other conditions, he goes thereon, aud is injured by the failure of the 
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owner to  properly guard  or cover the dangerous conditions which he has 
created, lie is  liable fo r  such injuries, provided the  facts  a r e  such a s  to  
impose the d u t y  of ant icipat ion or prevision; t h a t  is, whether, under  all  
of tlie circumstanccs, lie should h a ~ e  conteniplated tha t  children would 
be at t racted or allured to go upon liis premises arid sustain injury." 

111 the  illstant case, no facts  a r e  alleged i n  the  compla n t  upon  nl l ich 
i t  can bc held tha t  a n y  du ty  was imposed hg the law ullon the  dcfend- 
ants, or r i t lwr of t l i c~n ,  to foresee tliat a c l i ~ l d  who liad gone up011 the 
l)remiscls of the defc11tl:mts to play nit11 otliw children ~ v o u l d  climb u p  
tlie inside va11 of the house and then c r n n l  out on the  ceiliug u ~ i d e r  the  
roof. Colic.eJing tha t  the defendants  lmew tlint tlie ceiling n a s  rotten 
and d v f e c t i ~  e, i t  does not follov t h a t  defendants o n e d  1 o the plaintiff 
tlie d u t y  to foresee tha t  lie would c r a n l  between the  ceiling and  the  roof 
of tlic house, and to guard  against tlie danger  ~ \ l i i c l i  the ylai~l t i f f  would 
tliercbj incur. 

Tlic " d t t r a c t i ~ e  nu isa l~ce  doctrine" callnot be cxtended to apply to the 
facts  allegctl ill tlie complaint and  :~thiiitted by the d e m u r i w  i n  this case, 
: ~ n d  tlicwby impose liability up011 the defendants f o r  ill juries which they 
r o u l ~ l  not have forescen would be suffered by the  plaintiff. 

Tlie demurrer  sllould have bee11 sustained. T h e  order over ru l i l~g  the 
demurrer  is  

Reversed. 

I1V THE MATTER O F  CARL OC:L)EN, MIXOR 

(Filed 6 J a n u a r ~ ,  1937.) 

1. Parcbnt and  Child 5 4: Habeas Corpus 5 3-Habeas corpus docs not lie 
to determine custody of child a s  between divorced parents. 

Habeas corpus is not available to determine the custody of a child as 
between its dirorced parents, C. S., 2241, 4242, and where the divorce is 
granted in another state of which the parents were reciidents, the writ 
is not aruilable to enforce the provisions of the divorcc decree relating 
to the c u s t o d ~  of the child as  against the mother moving to this State 
and bringing the child with her. 

2. Habeas Corpus 5 %-Decree awarding custody of minor child as between 
divorced parents is not appealable. 

A decree in habeas corpus proceedings to determine tlie custody of a 
child a s  between its divorced parents is not appealable, since the pro- 
ceeding does not come within the provisions of C. S., 2441, 2242, nor will 
the provisions made for the cliild be considered when the judge below 
finds that the child is in scliool and is being properly canred for by tlle 
parent having its custody, and awards its custody to such parent during 
tlie school term, tlie sole remedy being by certiorari to invoke the con- 
stitutional power of tlie Supreme Conrt to supervise and control proceed- 
ings of inferior courts, Ir'. C. Constitution, Art. I V ,  see. 8. 
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APPEAL by petitioner, Garrett F. Ogtlen, from d r i n s t r o n g ,  J., 1 2  Octo- 
ber, 1936. From F~RSYTIK. ilppeal dismissed. 

Heard  upon n r i t  of habeas  corpus  to determine the custody of C u l  
Ogden, iiifant son of petitioner and his divorced wife, the respondent. 
The  petitiorier is a resident of the State of Florida, and the respondent, 
since her divorce in Florida, has married William E. Slack and is now 
residing nit11 her present husband aud the said Carl Ogden in Nount  
&\iry, North Carolina. 

Petitioner appealed. 

Ellc t lge  iC. 1T7ells for p e f i f i o n w ,  appe l lan t .  
E. C .  Bicens for responclenf ,  appel lee .  

DETIX, J. Tlle constitutional and statutory provisio~ls with respect to 
writs of l ~ a b e a s  c o r p s  are nlade applicable to controversies as to the 
custody of cliiltlren w11c11 the p:rrents are "living in a state of separation 
nitliout being dirorced." C. S., 2241. ,\nd in such cases, by ~ i r t u ~  of 
C. S., 2242, wlien a contest has arisen, "either party may appeal to the 
Supreme Court from the final judgment." 

The court below found as a fact that the petitioner, the husband and 
father, resides in the State of Florida, and that  by a decree of a court 
of competent jurisdiction in that state the bonds of nlatrimoiiy nere  dis- 
solved betmen llim and his nift., the respondent and mother of the 
infant, Carl  Ogden. 

I t  was further found as a fact that in the divorce decree of the Florida 
court custody of the child, the subject of this proceeding, was awarded 
to each of the parties for certain portions of each year;  that  thereafter 
the mother remoTed with the child to North Carolina and is rlow resid- 
ing ill the county of Sur ry ;  "that the said Carl Ogden has been residing 
n i t h  his inother and has been w d l  cared for, and has entered school in 
Mount Airy." Tl~ereupon, the judge belon made an  order awardirig the 
custody of the child to the mother for the portion of the year from 
I September to 1 June of each year, aiid to tlie father for the remainder 
of the year, v i t h  certain requi renm~ts  on the part  of each parent to 
insure compliance with the order. 

From this judginerlt and decree the petitioner appealed to this Court, 
contending that full fai th and credit should be given the Florida decree, 
and that it should he held controlling in the North Carolina court. 

I t  is obvious that  this coutroversy does not come within the provisions 
of the statute (C. S., 2241). The husband and wife are not "living in a 
state of separation without being divorced." 

While the courts are always open to an applieatiou for a writ of 
habeas  corpus  ~vhen  it is  allcged that  the liberty of a person is being 
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unlawfully restrained, the procedure under this "high prerogative writ," 
as it has been well called (People  v. Z i m m e r ,  252 Ill., El) ,  may not be 
available for the determination of the custody of a child, as between a 
father and mother who were dirorced in another state of which they 
were residents. 

A similar situation Tvas considered by this Court i n  Iri re A lderman,  
1 5  . C., 0 There the application for the enforcement of the decree 
of R Florida court as to the custody of a child was denied on the ground 
that  there was no rested property right i n  a child, and that  the Florida 
decree had no extraterritorial effect beyond the bounds of I he state where 
rendered. 

It will be noted, however, in that  case that  the judgment of the Supe- 
rior Court, wliicli was affirmed, held that  the facts there did not present 
a proper case for a writ of habeas corpus, but in the event i t  might be 
determined otherwise, the trial judge proceeded to make suitable provi- 
sions for the care of tlie child. 

,111d in I n  re B lake ,  184 K. C., 278, i t  was held that  the only object 
of tlie writ of habeas corpus was to set a t  large the person unlawfully 
restrained of liis liberty, and that  in case of a child the court cannot go 
further thau fis liis custody; that  the powers of tEe court do not extend 
beyond that limit, and that other statutory provisions must be looked to 
in order to provide for the care, maintenance, and benefit of the child. 

1 1 1  I n  re  Parker ,  144 N. C., 170, Clark,  C. J., states the law as follows: 
"The object of tlie writ of Itabeas corpus is to free from illegal restraint. 
When there is none, the writ cannot be used to decide a ccntest as to the 
right of custody of a child except when the contest is betqeen the parents 
of the child, Revisal, sec. 1853 (C. S., 2241)." 

And in a concurring opinion ill that  case, Hoke ,  J., uses this language: 
'(Sectiori 1853, Revisal (C. S., 2241), was enacted to  enable the court to 
make proper regulations as to the care and custody of children as between 
husband and wife who are living in  a state of separation without being 
divorced. I t  seems to be confined to such cases." 

The court which has jurisdiction to grant  divorces, incident to the 
decree, in proper cases may make ample provision for the care and 
custody of the children of the marriage. 

I t  follows, therefore, that from the judgment in a habeas corpus pro- 
ceeding, which is not within the provisions of C.  s., 2241 and 2242, no 
appeal will lie. I n  re Holley,  154 N .  C., 163; 8. v. Y a t e s ,  183 N .  C., 
753. 

The appeal i n  the instant case is  accordingly dismis:3ed, and i t  is 
unnecessary to consider the provisions made for the child, as was done 
in I n  re  lake, supra,  since the judge below has found that  tlie child is 
being properly cared for by his mother and is in school. 
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HOOD, COMR. O F  K ~ S K S .  C. CIIESHIRE. 

By this disposition of the  case i t  i s  not to  be understood t h a t  the con- 
stitutioiial p o x e r  of this Cour t  to exercise supervision and colitrol over 
the proreedings of courts infer ior  m a y  not be invoked by application for  
writs of c e r t ~ o r a r i .  Constitution of N. C., Ar t .  IV, sec. 8 ;  S17trlfon c. 
G a f l i n ,  60 Kc'. C., 310;  E x  pal-fe B i g g s ,  64 N. C., 202;  S. c. J e f e r s o n ,  
66 N. C., 309:  S. v. ~ l l z l l c r ,  9 i  K. C., 452;  8. c. H e r n d o n ,  10; N. C., 
934;  I n  1.e I l o l l c y ,  supva ;  I n  1.e C ~ I - O O ~ L ,  17:) N. C., 453;  S. 7.. F l o o l L e ~ ,  
183 N. C., 763. 

Appeal  dismissed. 

GIJRKEP P. HOOD, C O M M I ~ ~ I O S E R  OF BAIVKS Ex REL. NORTH CAROLIXB 
BANK AND TRUST CORIPL4NT, v. JOSEPH B. CHESHIRE, JR . ,  
TRUSTEE UKDER THE WILL OF A. B. ANDREWS, SR., ET AL. 

(Filed G January, 1037.) 

1. Appeal and  E r r o r  3 37- 
The amount of allowances by the Superior Court for attorneys' fees, 

trustees, and guardians ad li tem in connection n i th  a n  action involving 
the liability of a n  estate is reviewable by the Supreme Court. 

2. Executors a n d  Administrators Cj 29- 

Allowances by the Superior Court for attorneys' fees, trustees, and 
guardians ad litem in  connection with an action involving the liability of 
the estate should be fair and reasonable. 

3. Appeal and  Er ror  Cj 38-Allo\vances by Superior Court fo r  a t tornejs '  
fees, trustees, and guardians ad  litem are lwesunied correct. 

Allowances by the Superior Court for attorneys' fees, trustees, and 
guardians ad l i t em in connection n i th  a11 action invol~ing the l i ah i l i t~  
of the estate are deemed prima fncie correct, and the allo\vances \\ill not 
be disturbed on a creditor's appeal in the absence of any finclinq or evi- 
dence to support such finding that the allowances mere inadequate or 
excessive. 

APPEAL hy the  plair~tifl' f r o m  S m a l l ,  J . ,  a t  September Term,  1936, of 
WAKE. M i r m e d .  

T h e  case of X r s .  John  S. E. I 'oung e t  al .  v. G u r n c ~ j  P. f l o o d ,  Corn- 
m i s s i o n e r  o f  BnnXs ,  e t  al., i s  reported i n  209 N. C., 801, i n  nhicll i t  is  
held tha t  the t rus t  estate of ,I. U. A h d r e w ~ ,  deceased, mas liable to the 
 lai in tiff i n  this  cause i n  tlic sum of $160,000, plus interest f rom 3 J u l y ,  
1933, on account of the owncrsliip by said t rust  estate of 16,000 shares 
of the  common stock of the closed N o r t h  Carol ina B a n k  and  T r u s t  
Company of the  p a r  I alue of $10.00 per  share. 

T h i s  action n a s  iiistitutcd by  the Commissioner of Banks  against the 
trustee of the  estate of A. B. h c l r e w s ,  tleceasetl, to require  the sale of 
sufficient assets of said estate to satisfy the  stock assessment judgment 
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Hoon, COMR. OF BANKS, O. CHESHIRE. 

in facor of the commissioner. An answer was filed by the trustee asking 
that  all of the beneficiaries of said trust (.state, together with A. J. 
Maxwell, Commissioner of Revenue of the State of N o r t ~  Carolina, and 
C. H. Robertson, Collector of Internal  Rcveriue of the United States for 
the District of S o r t h  Carolina, be made parties defendant, and that the 
court advise and direct him as to his duties. An order was entered 
making said beneficiaries and said commissioner and said collector 
parties dcfcndant, and A. L. Purrington, J r . ,  was appointed guardian 
ad l i f c r n  to represent the defendant beneficiaries who mere infants. An 
ansyer was filed by said guardian ad litem. Thereaftel* judgment was 
entered ordering Joseph B. Cheshire, Jr . ,  as trustee of the estate of 
A. B. Andrews, deceased, to sell sufficient assets of said estate to raise 
cash with which to pay said stock assessment judgment. 

Subsequrntly, a petition mas filed by Mr. Cheshire, as trustee, setting 
out that  in connection with the litigation concluded by the decision of 
this Court referred to above, and in connection with this ease, he had, 
under an order of court, employed Messrs. Pau l  F. Smith ,  Murray  Allen, 
and Manning & Manning as attorneys to represent the interests of his  
trust ;  that  he had paid to said attorneys on account of srrvices rendered 
the sum of $1,000 each, and that  he was of the opinion that  an  allowance 
to said attorneys of the further sum of $7,500 each would be fa i r  and 
reasonable, and recommending that  such allowances be made to be paid 
out of the assets of his trust before the stock assessment judgment of the 
plaintiff is paid, as according to the best information O F  the petitioner 
such assets are insufficirnt to satisfy in full such judgment. 

T o  this petition the plaintiff filed a n  answer admitting the work done 
by the attorneys for the trustee, and that  they, as well as the guardian 
ad l i f e t n  and tlic trustee, \$ere entitled to compensation fair, moderate, 
and reasonable under all of the circumstances, but alleging that  the work 
by the attorneys for the trustee not only rmulted in no benefit to the 
trust estate, but, on tlic contrary, incurred expenses, and that  the fees 
suggested by the trustee were more than fa i r  and reasonable, and that  it 
would be inequitable to allow then1 to be paid out of the funds that  would 
otherwise go to the plaintiff. 

The issue raised was heard by the judge upon the petition and the 
answer and the record in this case, and the record in the crlse of 
Nrs .  John S. E. Young et al. v. Gurney P. Bood,  Comn~issioner, et al., 
supra, and an order was entered allowing to A. L. Purrington, Jr . ,  as  
guardian ad lifem, the sum of $500.00; to ,Joseph B. Cheshire, J r . ,  as  
truster, 2 per cent of receipts of principal and 2 per cent of disburse- 
ments of principal; and to Pau l  F. Smith, Murray Allen, and Manning 
& Manning, as  attorneys for the trustee, an additional sum of $5,000 
each, to which order the plaintiff excepted and appealed to this Court, 
assigning errors. 
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R e n n e t k  C. Roya l1  a n d  B T O O ~ ~ S ,  J I c L e n d o n  d? I l o lderncs s  f o r  p l a i n t i f f ,  
appe l lan t .  

J .  S .  M a n n i n g ,  X u r r a y  Allen, a n d  Paul F .  Smith fo r  appellees.  
A. L. P u r r i ~ l g t o n ,  Jr. ,  in propr ia  persona. 

S c i r ~ ~ c r i ,  J. T h a t  the  arnourit of allorlances by the  s u p e r i o r  Cour t  
fo r  a t t o r n ~ y s '  fees is re\-iesable by this Cour t  is well settled, I n  re S f o n e ,  
17'6 S. C., 336;  likewiqe, the amount  of allowances f o r  trustees is so 
reviewable, W e i s e l  P. Cobh,  118 N. C., 11, and, by a par i ty  of reasonirrg, 
the a inou~i t  of allonnnces f o r  guart l iar~s ad l i t em is so rcvie~v:~hlc. Horn- 
ever, the  allo\\ance of cominissioils and counsel fees t o  a receiver by  t h e  
Supcrior  Cour t  is p m n a  facie correct, and the  Supreme Cour t  will a l ter  
the same only n h c n  they are clcarly inadequate o r  e x c ~ s s i r e .  & a h a m  
v. C a r r ,  133 3. C., 4-19. T h e  rule i n  tllis jurisdiction i s  t h a t  wlien the 
court is  called upon to make a n  al1on:~nee f o r  a t torr  eys. trustees, or 
guartliails a d  l i f c rn  such allownr~ces should be f a i r  and  I easonable. 

After g i \ i n g  due  consideration to "the importance of the lit igation 
and  the amount  inr olvcd anti tlir Icngtll of t ime i t  requircd couusel to 
properly prepare and preqent tlie eviclcnce a t  the  trial,  ancl also the  
authori t ies  support ing the  poiition i n  law and  equi ty t a l m l  hy t h e  trus- 
tee" t l ~ e  judge fourid tha t  the allovnnces made to tlic attorneys, trustee, 
and  guard ian  ad l i f c m  mere f a i r  and  reasonable, and  i n  the absence of 
a n y  findings of fact  to  the contrary,  or of a n y  evidence upon which such 
fiiidings could be based, n e arc  coi~.tr:~ined to hold t h a t  the  judgment of 
the  Superior  Cour t  should he afirrnetl, alitl i t  is so ordered. 

Affirmed. 

STATE Y. BETTIE TRIPLETT, WALTER TRIPI,IYJ?T, arm TVIT,L LfU1,A. 

(Filed 6 January, 1937.) 

1. Homicide § 17- 
Where the indictment jointly charges several persons ni th  premeditated 

murder, evitlencc of acts (lone in furtherance of a common purpose, 
desicn, or unlawful conspiracy, leading to the murder, are competent, 
although tlie indictment makes no specific charge of conspiracy. 

2. Homicide # 2: Criminal Law # & 

Where two or more persons aid and abet each other i n  tlie commission 
of a crime, all being present, all are  principals and equally guilty. 

3. Homicide # l&Ruling admitting testinlony of dying declaration is  up- 
held on testimony showing declarant apprehended approaching death. 

Testimony that the victim of the fatal assault by defendants stated in 
the hospital that "he was killed" by defendants i s  he ld  to show that he 
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appreciated the seriousness of his condition and apprehended his ap- 
proacliina tlifsolntion, and the trial court's refusal to strike out testimony 
of his dcc1:lr:ltion thereafter made containing statements constituting 
pars vcs g c s t e  will not be disturbed on appeal. 

4. Homicide 3 17-Testimony of conversation between victim and assail- 
ant inimediately a f te r  altercation held competent. 

The evidence disclosed that immediately after the ashault later causing 
tlcath, tlie victiin took refuge some distance from the 1io11se in \rhich the 
;rltc>rcation tr:lnsl)ired, m ~ d  c:~lled for help. The witness and one of tlie 
assailniits \rent to his aid. The vitness testified to the effect that when 
the assailant called to the victim to come to him and ' e t  him see how 
badly he was hurt,  the victim refused and declared that  he was afraid 
the assailant uo111d continue the fight. Ilt ld: The testimony tlisclosinq 
the victim's fcnr of the assailant was competent certainly as to the assail- 
ant  rrferred to, and its adluission solely against him is not error, either 
upon his exception or the exceptions of the other defendants. 

A l r ~ ' ~ \ ~ ,  hy defendants  f r o m  Clement, J., a t  August  Term,  1036, of 
W I L I ~ E ~ .  

C r i n ~ i n n l  p r o s c c ~ t i o n ,  tried up011 indictment charging t h e  defendants 
with tlic rnnrtlw of oue Cline Hal l .  

On t h ~  l ~ i g l ~ t  of l S  Ju ly ,  1 D R G .  t h e  dcceascd, Cline Hal l ,  and the 
dcfrlitl:lnts, 13cttic and Wal te r  Tr ip le t t  aiid Wi l l  Dula,  attended a dance 
a t  the home of Zch Triplet t  i n  Wilkes County. A fight ensued i n  which 
the tleccnsctl uscd n f r u i t  jar ,  V a l t e r  and  Bet t ie  Tr ip le t t  knives, and  
Wil l  D u l a  roclrs. TTTnlter Tr ip le t t  inflicted the fa ta l  wounds. 

O r e r  objection, G. C.  Hall ,  f a ther  of the tlcccased,  as pern~it te t l  to 
g i ~ e  i n  e ~ i d e n c c ,  as  a tlpilig declarxtion, thc  statelncnt of his  son, while 
i n  the 110spitx1, to  the effect t h a t  "he was killed," and  t h a t  "Walter cu t  
me. . . . Bett ic  stabbed me. . . . Will  D u l a  h i t  me  with his  
fist . . . and  a couple of rocks." 

Objection i s  also made  to t h e  admission of Gwyn Triplct t7s  testimony: 
After  the  dcceased had  been stabbed, he went across thcl branch about 
fifteen pards f r o m  the  house, "up on the  hillside," and caalled f o r  help. 
Wnltcr  and  G n y n  went to his aid. Gmyn testifies: "TITell, Walter ,  first, 
a f te r  lie got o ~ e r  t l ~ e r c ,  Walter  says, 'Come down, I want to see what  is  
the  mat te r  x i t h  YOU.' Cline saps, ( S o ,  I a m  af ra id  you will jump on  
me again.' Wal tc r  says, ' S o ,  I won't bother you no more.' " Motion 
t o  s t r ike;  overruled;  esceptiou. Admit ted only as  to  Wal te r  Triplet t .  

Wal tc r  Tr ip le t t  plcaded self-defense, and  the other  defendants t h a t  
they were innocent bystanders. 

Verd ic t :  Guil ty  of murder  in the second degree as to ,111 three of the 
defendants. 

Judgment  : Imprisonment  i n  the  State's Pr ison,  a s  ;o each of the 
defendants, fo r  not  less t h a n  fifteen nor  more t h a n  twer t p  years. 

T h e  defendants appeal,  assigning errors. 
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Afforney-General Pcazccll and rlssisfant dtforne!/-Gcncral XcAlIullan 
for the S fa t e .  

TI'. I f .  - 1 I cE lu~r ,  l'7-ireffe CC Volshouser, and T .  X. Bryan for defend- 
anfs .  

S T A ~ Y ,  C. J .  I t  may simplify the objections to observe in limine that  
when three persons are jointly charged with a premeditated murder, as 
here, acts done in furtherance of a common purpose, design, or ualan.fu1 
conspiracy, l e a d i ~ ~ g  up to the murder, may be shown in evitlence, though 
the bill contains only a gcncral allegation of premeditation and tIelih(~ra- 
tion, and makes no specific reference to the conspiracy. 8. 2 % .  G o ~ ~ z r l l ,  
208 x. C., 401, 151 S .  E., 323; h'. v. Donnell, 202 S. C., 782, 164 S. E., 
352; 8. v. ,lIarc, 118 3. C., 1244, 24 S. E., 798; Sf. Clair c. C. S., 145 
U. S., 134; Sprinkle 1%. I - .  S., 141 Fed., 811. A\~~ot l~c . r  l,rinciplt>, also 
applicable, is that  ~vhcrc t n o  or niore persons aicl m d  abet each other in 
the commissioil of a crime, all being present, all arc princi1)als and 
equally guilty. f i. c. Gosncll, supra; S .  v. Donnell, s ~ r p a ;  S. e. Ileal, 
199 P1'. C'., 278, 154 S. E., 604; ,Y. I * .  I lar t ,  186 S. C., 382, 120 S. E., 
34,;; 8. 7%. Jarreil, 141 S. C., 722. 23 S. E., 127. 

Vienecl i n  the light of these principles, the csceptioils touching the 
matter of a conspiracy, though prr~scritetl \\it11 much a l~parcnt  diligcrice 
and research, are reallv too atteuuate to require ari exte~ltlcd discuision. 
TITitliout elaboration, it is enougll to say that they camot  he sustainetl. 

The  objection chiefly urgetl by the clc~fcr~dants is the one atltlrc.wd to 
the refusal of the court to str lkt~ out the cljiug dwlaration of tlic~ de- 
ceased. I t  may be col~cctled that  wllcther a proper foundation or prcdi- 
cate was laid for the aclnlis~ion of this teqtimony is fairly ilebatable. 
S. v. Deal, supra. IIonever, i t  is thought th:~t tlic ru l i~ lg  in f:c~ or of its 
admission muyt be ur~l~clt l .  The  tleclaration n n s  1)rcfaccvl n i t h  the state- 
ment that  ('lie n as killed," u hich n a s  equix d e n t  to saying that the 
deceased appreciated the seriouslieis of his condition autl al)l)rcl~enclrd 
his approaching dissolution. ,u. 1 % .  F ~ a d  lzn, 192 N .  C., 723, 133 S. E., 
839. 

The testiniony of G n y n  Triplett. a t  which the defendants complain, 
w a ~  admitted only as againit Walter Triplett. I t  n a s  clearly conlpetent 
a< to liim. Intlcetl, it might ncll  he considered as  a part of the yes gcstce. 
8, c .  Davls, 87 S. C'., 514. A t  lwst ,  the deccnwd fcarc,tl W:ilter7s pres- 
cncc nns  hut a corltilluatioli of the origi11:rl altercation. A'. 7%. llatley, 
20.i S. C., 252, 171 S .  E., 81; 8. 2'. I3/'!/5071, 203 x. C'., 7 2 8 ,  166 S. E., 
89i. 

,I careful peruqal of the entire record leares us n i t h  the i i np rc4on  
that  no re1 eraible error l ~ a s  been slion 11. The 1 erdict and judgmc~nts will 
be upheld. 

N o  error. 
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BEULAH GALLOP I<NIGE-IT V. PILOT LIFE INSURANCE: COMPANY. 

(Filed 6 January, 1937.) 
1. Insurance 9 30c- 

Evidence of duplicate payment of a monthly premium held insufficient 
to be submitted to the jury on plaintiff beneficiary's contention that the 
premium for the month was twice paid, and that if the duplicate payment 
were credited to a subsequent month the policy would have been in force 
on the date it was canceled by insurer for nonpayment. 

2. Insurance § 30a- 
The provision in a life insurance policy that the policy should be void 

if the stipulated premium is not paid on the due date or within the thirty- 
one days grace period thereafter is valid. 

APPEAL by defendant from li 'rizzelle, J., at April-Map Term, 1936, 
of DURHAM. 

Civil action to recover on a policy of life insurance. 
Upon receipt in advance of the first annual premium of $91.40, the 

defendant, on 25 February, 1931, issued to Thornas W. Knight a $5,000 
life ilisurnncc policy, payable to his wife, the plaintiff, as beneficiary. 

Tl~crcaafter, in February, 1933, a t  the instance of the insured, a 
"monthly prcmium privilege" was made a part  of said pdicy,  by rider 
duly attached, and in  which i t  provides : "Each annual premium may be 
paid in twelvc (12) monthly installiiients of $8.10 each, d l e  on the 25th 
day of cach month. . . . Sot ice  of any premium or iiwtallment due 
under this policy is hereby expressly waived. . . . Xonpayment of 
any installment when due, or within one month (not less than thirty-one 
days) thereafter, automatically voids this policy, e7cept as provided by 
the policy or by law." 

I t  is admitted tliat all monthly premiums or installmtnts mere paid 
from 2 3  February, 1933, u p  to and including the one due 25 August, 
1931. Kone has been paid since this latter date. 

On 5 November, 1934, the insured made application for reinstatement 
of the policy and executed a "Personal Health Certificate for Reinstate- 
ment of Lapsed Policy." This application was declined and the insured 
notified 14  Soyember, 1934, that  said policy had been canceled for non- 
payment of prcmiums. The September installment tendered with this 
application n a s  returned. The insured died 17 February, 1935. 

I t  is contended tliat the November (1933) installment v a s  paid twice, 
first by the plaintiff on 1 December, 1933, and again by her husband, 
out of loan on policy, either on 22 or 29 December, without knowledge of 
plaintiff's prior payment. Plaintiff says that if this duplicate payment 
were brought forward and applied to the installment due 25 September, 
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1934, t h e  policy ~roulcl have been ill forre  (counting thc days of grave) 
a t  thc  time of i ts  enllcc~llation. 'I'liis contentioli p r e ~ - a i l e ~ l  ill the  court 
below. 

Frorri vt>rdict and judgment f o r  plaintiff, tlie dcfer~tlailt appeals, 
assigning errors. 

STACY, C. J. Wai; there a duplication of paynicnt of the i l~i ta l lmeli t  
clue 25 Novemhcr, I933! T h e  qucstion is ansncrecl i n  the negative I)y 
tleferitlailt'z casl~lcr ,  M i ~ s  Rachcl  Mullen, nlionl plaintiff called as a 

itncss. S h e  says : "The paper  11anded me is  a check for  $5.10 to corer 
the  Octo1)er 25, 1933, quarterly-rnol~tlil~ p w m i u m .  I t  is dated I)eceiil- 
ber 1, 1933. . . . T11c rcceipt, marked 'P. Ex. 17,' fo r  October, 
193:;, n as the one gi\ en i n  cwllan,ge for  t h a t  clit ck." There as n o  
.howing by the  p la i i~ t i f i  t h a t  thc  O c t o h r  i ~ ~ r t a l l t n c i ~ t  n n s  paid i n  a n y  
manncr  other t h a n  by this  cherk tlatctl 1 1)ecemher. Tlie confusion 
seem5 to h a r e  arlscu fronl tlie f a r t  that  the Octo l~er  1mjrnent w , ~ s  made 
af ter  the due da te  of the xovenibr~r pajrnent .  I t  1s co~iceded tha t  plain- 
tiff's husbtrncl paid the K o ~ e m b e r  installnlc~nt i n  Decrmber out of a lo;m 
on the  pol1q.  As we unders ta r~d  the rccorcl, the el idelice on tlie alleged 
duplication of p a p e n t  is not quficient to  n a r r a n t  a fillding i n  plain- 
t ie 's  favor. 

I t  is  pro7ided i n  the rider, attached to the policy a t  the  instance of the 
ilisurcd a i d  f o r  his  con\ enie~ice, tha t  the i l o n p a y m ~ n t  of tniy installmelit 
n h e n  due, o r  uitlii i l  the period of grace thereafter,  autonlatically 1-oids 
the policy. Sue11 1)rovi~ioi i  is universally upheld. C l ~ f t o n  v. Ins.  C'o., 
168  X. C., 499, 84 S. E., 817;  J f c l c ~ i a  1 % .  Ins. C'o., 150 S. C., 398, 64 
S .  E., 1 8 0 ;  l l a y l t o r t h  v. Ins .  Co., 1'30 K. C., 737, 130 S. E., 612. 

S1)caking to a similar s i tuat ion i n  H a y  v. L l t s o c ~ a f l o n ,  1-13 N. C., 236, 
3.3 S. E., 663, C l a d , ,  C'. J., de l i \ e r ing  tllc opiriion of tlie Court,  very 
pertinently sxitl: " I t  ii a l n a y s  \ad. n l ~ e n  one 11110 has  made paynlelitb 
on his  policy deprives his  fami ly  of expected pro tec t io~i  by fai lure  to 
pay  a t  a critical t m e .  B u t  insurance is x bnsiness proposition, and no 
coml)any could s u r l i r e  if the i ~ i s u r e d  could default while in good health, 
but rctain a r ight  to pay  up nlieii impaired health gives n u l l i n g .  I t  is 
a warning of nhicl i  the  conll)nny also lias the. r igh t  to  take notice wlleli 
asked to n a i ~ e  a forfeiture. I t  is  the ~nsurcd ' s  on11 fau l t  n h e n  he does 
not make  a p:r,pnent as he contrnctcil." 

A careful  perusal of the  record lealea us  with the impression tha t  the  
demurre r  t o  the el idelice s l~ould  h a l e  hcen sustained. 

Reversed. 
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A N N E  DOVE WILSON v. A. I?. PERKINS. 

(Filed 6 January, 1037.) 

Negligence fj IQc-Doctrine of rcs ipsa loquitur held inapplicable to  evi- 
dence in this case. 

Plaintiff's evidence tended to sliow that she sent her nclw dress to the 
cleaners, that after it was cleaned she tried it  on a t  the cleaning plant, 
and then put it  away, that she got the dress out about a week lnter and 
wore it  to a party, and that the nest morning she discoveied brown spots 
on the dress nhich com1)letely ruined it. Hcld:  In plaintiff's action 
a q i n s t  the cleaners for alleged negligence, the doctrine of T es ipsa loquitur 
is not applicable, since more than one inference can be drawn from tlie 
facts established by the evidence as  to the cause of the injury, and  since 
proof of the occurrence leaves the matter resting only in ronjecture. 

,\PPEAL by  t h e  dcfeiidant f r o m  P a r k e r ,  J., a t  September Terrn, 1036, 
of C ~ ~ I I E R L A K D .  I iewrsed.  

S o  counsel  f o r  p la in t i# ,  appel lee .  
;Ilnlcolttz J I c Q u e c n  for d e f e t ~ d a n t ,  appe l lan t .  

S c r i ~ s c ~ i ,  J. T h i s  n-as a civil action to recover damages i n  the sum 
of $33.00, allegcd to Iial-e been negligently caused by the defendant  to a 
hand-kliitted bowle  dress of t l ~ e  plaintiff. 

T h e  evidenclc tended to show tliat t h e  plaintiff sent the dress to t h c  
defcildaut, ~ i h o  was engaged i n  the cleaning busilless, i n  Eayetteville, on 
1 June ,  193G, and  the plaintiff testified: "The dress was in good condi- 
tion anti had  never been \lorn. I went fo r  the dress tlie next d a y  t o  
Mr .  I'erliins' place i n  F n y e t t e ~ i l l c .  I first pu t  t h e  dress on i n  a back 
room i n  h i s  place to see i f  i t  fitted me. I t  was dark  back there and we 
enme u p  to tlie f ron t  to  a nilidon. and  large mirror .  Wit1 Mrs. Perk ins  
I tried t h e  drcss on, fitted it ,  and  X r s .  PerLiris wrapped i t ;  I paid a 
dollar a n d  took tlie dress home. T h e  first t ime I saw anyth ing  wrong 
v i t h  tho drcss was about a week later  a t  m y  sister's houc;e i n  Kinston, 
Sort11 Carolina, a f te r  n e a r i n g  the  dress to  a party.  T h e  dress was 
wrapped i n  brown paper  and  I kept  i t  i n  the cllifforobe drawer. I 
woultl say it was about a week before I took the dress out to  wear i t  to 
the p a r t y  a t  m y  sister 's;  the next morning I noticed the  d r w s  had  brown- 
looking spots on i t  ill f ron t  and  i n  the back. . . . I t  was ruined. I 
don't kliow, i t  was tlirec o r  f o u r  weeks before I next saw Mr. P e r k i n s  
about it, af ter  I came home f r o m  Kinston." 

T h e  issues submitted to and  ansvers  made by the  j u r y  were a s  follolvs: 
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"I. X'as the plaintiff's dress damaged by the negligence of thc defcnd- 
ant  ! , \ns~\  er : 'Yes.' 

"2. I f  50,  nliat damage, if any, is the plaintiff entitled to r e c o ~ e r  ? 
Ansn er : '$l>.OO."' 

From judgrrient based upon the T erdict, tlie defendant appealed, asqign- 
ing errors. 

When the plaintiff had rested her case and a t  the close of all tlie 
e ~ i d e ~ i c c  tlie defendant lodged and renewed n motion for judgnient as 
in case of nonsuit. C. S., 567. H i s  IIolior denied the motion, mnounc- 
ing a t  the time that he held that the principle of 7es  lpsa  l o q ~ ~ i f u r  T I ~ S  

applicable. I I i s  IIonor also instructed the j u r ~  that this principle was 
applicable The rulilig of the court a7 to  the applicuhility of the priii- 
ciple of rcs ~ p s a  locjuifztr is tlie I):rsis of escepti\e aqsignmcnts of error, 
which must be sustained. 

I n  speaking to tlie s u h j ~ c t  of the priiiciple of res  zpsa l o q u i f u r ,  this 
Court said : "The l~rinciple does not applv:  (1) When all the facts 
causilig the accident are knonn .ind teitified to by the nitnesses a t  tlie 
trial, B a l d ~ ~ n  c. S V L Z ~ ~ L ( ~ ~ ~ I L C I I I ,  171 s. C., 772, SS S. E., $54; 0 1 . r  T .  

R u ~ n b o u g h ,  172 S. C., 754, 90 S. E., '311; Etl loe  L .  K. R., 179 N. C., $3, 
101 S. E.. 556; (2 )  nl-iere more than one i~ i fere~ice  can be d rann  from 
tlie el itlence as to ilie c a u e  of tlie injury, L a m b  7%.  I?iiyles, 192 S. C., 
542, 133 S. E ,  464; (3)  nlicre the e s i s t c~nc~  of negligent dcfault is not 
tlie nlorc renionable probab~litp, and nliere the proof of the occurrcncc, 
ni thout more, l e a ~ e s  tlic luatter resting only ill conjecture, DalL v. 
l 'a?jlor,  151 N. C., 2Y5, 66 S. E., 135;  (4 )  nlicre it appeari tliat thc 
accitlcnt mas due to a cauw I~eyond tlie control of the defcndant, such as 
the act of Cod or the nrongful  or tortious act of :I stranger, H e i l t e r  v. 
S o ~ f h e ~ n  S f a f c s  Pozr e r  C'o.. 21.7 IV. W., 102, 25 ,I. L. R., 713, note 2 ;  
(5)  n hen the inztrumentality causing tlic injury is not under tlie esclu- 
s i ~ e  coiitrol or maliageinelit of tlie de f (~~dar i t ,  B a u n d e ~ s  1.. R. B., 183 
S. C., 289, 117 S. E., 4 ;  ( 6 )  nliere tlie injury results from accident as 
defined and contemplated by law." S p r z n g s  v. Dol l ,  197 K. C., 240. 
W e  are of tlie opinion, arid so hold, that the instant case falls nithiii 
the instances nlicre the principle of res ipsa  l o p z t u r  does not apply 
numbered ( 2 )  and (3) .  

The  motions for judgment as in case of nonsuit should have been 
allowed, and for tliat reason tlie judgment below is 

Reversed. 
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G .  R. McNEELP, sr HIS NEXT FRIEIJD, VANCE McNEELY, v. H. F. 
WALTERS ET AL. 

(Filed 6 January, 1935.) 

Estoppel § Gc-Plaintiff, having knowledge of facts, held e:$topped by his 
silence when his failure to speak resulted in disadvantage to  defend- 
ants. 

Upon advertisement of the property for sale under th'z terms of the 
deed of trust securing the note in default, trustor requested and was 
granted forbearance. Upon a second advertisement, more 1 han nine years 
thert%fter, trustor instituted this action to restrain foreclosure on the 
ground that his brother, who had died subsequent to the first advertise- 
ment of the property, had executed the note and deed of trust in trustor's 
name without authority. Held: Trustor is estopped by h ~ s  silence when 
he requested and accepted indulgence with knowledge of all the facts a t  
the time his brother was living and the note was not barred by the statute 
of limitations, from asserting the alleged unauthorized execution of the 
instruments by his brother. 

APPEAL by plaintiff from Phillips, J., at  N a y  Term, 1936, of UNIOS. 
Ciri l  action to restrain sale under power in d e d  of trust. 
I t  is alleged that on 14 January ,  1925, the plaintiff executed and 

delivered to the defendant H. F. Walters promissory note in tlie principal 
sun1 of $1,S16.20, due 14  January,  1936, and as security for the payment 
of same, executed and delivered deed of trust on real estate situate in 
Union County. This latter instrunlent was duly registered. 

The defendant Alice R. Hodges alleges that  qhe is the holder in due 
ronrse of said note by endorsement and the owner of said d ~ e d  of trust 
by proper assignment. 

I t  is  further alleged that  in June,  1926, default having been made in 
tlic payment of said note, advertisement of sale under the deed of trust 
11-as duly published, but the power was not then executed, as the plaintiff 
craved additional time and was granted f u r t h u  indulgence. 

Again, i n  August, 1935, the defendant advertised the property for 
sale under the pon-er of sale contained in said deed of trusi. 

This sale the plaintiff seeks to restrain, alleging that  said note and 
deed of trust were never executed by him, but vere  signed in  his name by 
his brother, Grady McNeely, without authority. Grady McNeely died 
1 January,  1928. 

There was evidence in support of these allegations. 
The defendants plead estoppel and the statute of limitations. 
From judgment of nonsuit entered on demurrer to the evidence, plain- 

tiff appeals, assigning errors. 
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A. 111. S t a c k  for p l a i n t i f ,  appellant. 
Vann '6 i7fi l l iken f o r  defendants ,  appellees. 

STACY, C. J. Concediug that  the note and deed of trust were executed 
by Grady XcKeely without authority, still me think the plaintiff must 
fai l  in his suit, if not upon the principle of ratification, then upon the 
doctrine of estoppel. Sugg v. C'wdit Corp., 196 N .  C., 97, 144 S. E., 
554; Lawson v. Banl;, 203 3. C., 368, 166 S. E., 177. 

Plaintiff was fully ana re  of all the facts surrounding the transaction 
in June,  1926, when he accepted from the defendants further indulgence 
and forbearance. Grady McNecly v a s  then living and the note was not 
barred by the statute of limitations. Plaintiff made no contention a t  
that  time that  the note m1c1 deed of trust were not genuine. By remain- 
ing silent n-hen it n a s  his duty to speak, plaintiff has disadvantaged the 
defendants. H e  ought not to be heard now in repudiation of his former 
conduct. R a n d  v. Gilletle,  199 K. C., 462, 154 S. E., 746; Lewzs v. 
S z i n n ,  IS0 N. C., 159, 104 S. E., 470. 

"If certain acts h a w  brpn performed or contracts made on behalf of 
another without his authority, he has, when he obtains knowledge 
thereof, an  election either to accept or  repudiate such acts or contracts. 
I f  he accept them, his acceptancr ir a ratification of the previously 
unauthorized acts or contracts, and makes them as binding upon him 
from the time they were performed as if they had been authorized in 
the first place." Gal lup  2 ) .  L i b e 7 . t ~  C o u n t y ,  57 Tex. Civ. App., 175, 
122 S. W., 291. 

The doctrine of equitable estoppel is based on an application of the 
golden rule to the everyday affairs of men. I t  requires that  one should 
do unto others as, in equity and good conscience, he would have them do 
unto him, if their positions nere  reversed. Boddie  v. B o n d ,  154 N. C., 
339, 70 S. E., 824; 10 R. C. L., 688,  e t  seq. I t s  compulsion is one of 
fa i r  play. 

I n  this view of the record, the judgment of nonsuit would seem to be 
correct. 

Affirmed. 

DORA BOPKIN.  SDMIXI~TRATRIX, v. ATLASTIC COAST LINE RAILROAD 
COMPANY. 

(Filed 6 January, 1937.) 

1. Railroitds 3 0-Evidence held insufficient to disclose contributory negli- 
gence as matter of law on part of ten-year-old boy. 

The evidence tended to show that plaintiff's intestate, a ten-year-old 
boy, was  killed a t  a much used crossing within the corporate Iimits of a 
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city, that there ~ e r e  fire tracks a t  the crossing, and that immediately 
after a shifting engine n i t h  several cars attached had clzared the cross- 
ing, intestate started across and was struck by defendant's train runninq 
on a parallel track a t  a n  escessive speed in violation of the city ordi- 
nance, and without giving warning by hell or whistle. H e l d :  The issue 
of contributory negligence of intesf ate was for the jury under the evidence, 
and the graliting of defendant's motion to nonsuit v a s  error. Tart v. 
It. I t . ,  202 N. C., 52, distinguished in that  in this rase the crossing had 
just been obstructed by the shifting engine and cnrs, while in the Tart  
case, suprn, plaintiff traversed a distance of 0 feet with unobstructed 
yieW before reaching the track on which the accident occurred. 

2. Kegligence 5 1 2 -  
A minor is required to esercise that  degree of care for his own safety 

which a child of his years, rapacity, and experience may be espected to 
possess, and unless he  is wholly irresponsiblcl, tlie question is usually one 
for the jury. 

A l ~ ~ l ~ l . \ r ,  by plaintiff froin TTrilliants, J., a t  N a y  Term,  1936, of 
C ~ - ~ I D E ~ L A X D .  

Civil action to recover tlarnages f o r  death of plainliff's intestate, 
allegcd t o  h a \ c  bccn caused by tlie n r o n g f u l  act, neglect or default of 
the drfeudmit.  

P1:lintiff's intestate, a boy t m  .cars of age, was fatal ly  in jured  on the  
:~f tc r~ loo i i  of 24 April,  1035, when struck by defendant's t ra in  a t  R o n  a n  
S t r e ~ t  crossing i n  tlie city of Fayetteville.  There  a r e  five tracks a t  this 
crossing, t n o  sitlctracks, a pas5 t rack,  a n d  t u o  main-line tracks. I t  is  
used r ~ s t c ~ ~ s i v c l y ,  d a y  ant1 night,  by reliicular and  pedestrian traffic, 
inc lud i i~g  cliildren l i s ing  ill the xicinity as  well a s  those at tending the 
S o r m n l  School near  t h e  c r o ~ s i n g .  i l t  this  point tlie rai l r3ad r u n s  prac- 
tically nor th  and south, n h i l e  R o ~ v a n  Street  r u n s  east and  west. 

I'laintiff's intestate n as v a l k i n g  n-cstn-ardly d o n g  R o n  ,In Street .  h 
iie :11)proac~lied the crossing, a shif t ing engine, n i t h  cnrs attached, passed 
on thc cas tnard  t rack going in a northerly direction. A s  soon as  this  - - 

shif t ing engine and  cars  cleared the crossil;g, plaintiff's intestate s tar ted 
across the  track, "running or  walking," and  11 as s t ruck bp the engine of 
No. 89, southbound passenger t r a i n  on the  westward t ra?k ,  which was  
running  a t  a high r a t e  of speed, i n  violation of city ordinance, a n d  with- 
out signal o r  warning of i t s  approach. 

F r o m  a judgment  of nonsuit entered upon  demurrer  tcl tlie evidence, 
plaintiff appeals, assigning error .  

Dozoning (6 D o w n i n g  and X i m o c k s  & ATimocks for p la in t i f f ,  appe l lan t .  
Rose  (6 L y o n  for  de f endan t ,  appellee.  

STACY, C. J. T h e  basis of t h e  nonsuit is t h a t  plaintiff'tg intestate was 
contributorily negligent as a mat te r  of lam under  authori ty  of T a r t  v. 
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R. R., 202 K. C., 52, 161 S. E., 720. The  Tart case, supra, is distin- 
guishable by reason of the fact that  there the accident occurred 61 steps 
from the crossing and the plaintiff travcrscd a distance of 20 f ~ e t  with 
unobstructed ~ i e w  before stunihling in front of an  on-coming train. 
Here, the illjury occurred a t  tlie ~ r o s & ~  nhich had just becn obstructed 
by the shifting engine arid cars. 

I t  was conceded on tlie argument that, had plaintiff's intestate been 
an adult, tlle judgment of nonquit nould 1,robably have been correct. 
R l m m c r  I * .  l?. R., 205 A'. C'., 108, I79 S. E., 753; I ' o ~ n g  v. R. R., 203 
S. C., 530,172 S. E., 177; El/cr I .  R. R., 200 K. C., 527, 157 S. E., 800; 
Popm.  R. I?., 193 S. C., 67, 143 S. E., 330; D a l ~ i d s o n  v. R. R., 171 
S. C., 634, 88 S. E., 750; 111g11 c. R. E., 112 I\-. C., 385, 1 7  S. E., '79. 
T i t h o u t  passing upon tllc suggc~ted hypothesis, n e  are of opinion the 
isaues should have bccn s u b m ~ t t d  to the jury under all the el ide~ice in 
the case. 

There is  a preiumption vliic.li conies to the aid of a child of te i~der  
years. Cimdle  L .  IL. IZ., 202 S. C., 404, 163 S. E., 122 ; G h o r l e y  0 .  R. R., 
189 S. C., 634, 167 S. E:., 634; 20 R. Ci. L., 123;  Note 27, Arm. Cas., 
969. 

Speaking to tile suhject in Rolrn z.. T o b .  Co., 141 N. C., 300, 53 S. E., 
h91, C'orlnor, J., delivering tlic opiiiion of the Court, quoted n i t h  ap- 
pro\ a1 : " l t  is hardly Ilec.c,>siry to add that contributory negligence on 
the 1):~rt of the minor is to be measured by his age and his ability to  
cliscerli and appreciate the circulnstallces of danger. H e  is not charge- 
able nit l i  the same degree of care as an experienced adult, but is  only 
iequired to excrcise such prntleiic~ as one of his years may be expected 
to p o s e s .  'As the standard of care thus varies nit11 the age, capacity, 
and experience of the child, i t  i s  usually, if not always, when the child 
is riot nholly irresponsible, a question of fact for tlle jury n l i c t l ~ e ~  a 
child exerciiecl the ordinary care and prudence of a child similarly 
situated; and if such care weie exercised. a recolery can be I d  for an  
in jury  negligently iuflicted, no matter how fa r  the care used by the child 
falls short of the standard nhich the law exacts for determining n h a t  is  
ordinary care in  a person of full age arid capacity.' 7 A. & E., 409; 
Plz~mly v. B i ~ g c ,  124 Mass., 57." 

Likcwiie, i n  al)pro\nl of the position are the decisions in J lo r r z s  v. 
S p r o f t ,  207 S. C., 355, 17'7 S. E., 13; A l e z a n d w  v. S f a t e s ~ z l l e ,  16.5 
S. C., 527, 81 S. E., 763; F r y  c. L 7 f d i f i e s  Co., 183 N. C., 281, 111 S. E., 
334: BTOZLTL c. l?. l?., 193 N. C., 699, 143 S. E., 536; H o g g a r d  v. R. R., 
101 S. C., 636, 130 8. E., 372: J lur ray r .  R. R., 93 K. C., 92. 

Rex ersed. 
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STATE v. FLAY HIATT. 

(Filed 6 January, 1937.) 

Criminal Law § BBbDefendant may appeal only from conviction or from 
prejudicial judgment Anal in i ts  nature. 

I n  this prosecution under ch. 228, Public Laws of 1933, the jury 
answered the issues submitted in writing without objecticn that defendant 
was the father of prosecutrix' bastard child, but that  he had not will- 
fully failed and refused to support said child. Defendant appealed, 
alleging error in the overruling of his pleas in  abateinent and in the 
court's refusal to set aside the answer to the first issue. Held: The 
Supreme Court has no jurisdiction of the appeal and same is dismissed, 
since the right of appeal is statutory, C. S., 4660. and the statute gives 
no right of appeal by defendant from an acquittal, and whether the 
answer to the first issue will be conclusire on defendant or evidence 
agninst him in a subsequent action, civil o r  criminal, cannot be deter- 
mined on the appeal. 

APPEAL by defendant  f r o m  Rousseau, J., a t  J u n e  Term, 1936, of 
I>avr~sorn. Dismissed. 

T h e  defendant was tried a t  J u n e  Term,  1036, of t h e  Superior  Cour t  
of Davidson County on a w a r r a n t  issued by the recorder's court  of the  
city of Thomasri l le ,  on 6 September, 1935. T h e  w a r r a n t  was issued on 
the affidavit of X a m i e  Dennis, who complained and  said t h a t  t h e  defeiid- 
ant,  on or  about  1 7  December, 1934, and  thereafter,  a t  and  i n  the  city 
of Thomasville, i n  Davidson County, K o r t h  Carolina, did unlawful ly 
and  willfully fail ,  neglect, and  refuse to  support  and  main ta in  a n  
illegitimate child which he  h a d  begotten on t h e  body of the said Mamie  
Dennis, a n d  which was born on 1 7  December, 1934, i n  violation of the  
provisions of chapter  228, Publ ic  Laws of N o r t h  Carolina, 1933. 

Af tc r  h i s  plea i n  abatement  a n d  his  niotioiis t h a t  t h ~  action be dis- 
missed on grounds appear ing  i n  t h e  record h a d  been denied by the  court, 
the  defendant  entered a plea of not guilty. T h e  defendant duly excepted 
t o  the denial  of his  plea i n  abatement  and  to the  refusal of the  court  to  
allow his  motions t h a t  the action be dismissed. 

T h e  court submitted to the  j u r y  two issues, i n  writing, which were 
answered as  follows : 

"1. I s  the defendant  the father. of the bastard child of M a m i e  Dennis, 
which was born on or about 1 7  December, 19342 Answer :  'Yes.' 

"2 .  H a s  the  defendant millfully failed and  refused to support  and  
main ta in  said child, a s  alleged? Answer : 'No.' " 

T h e  j u r y  returned a verdict of not guilty. I n  a p t  time, the  defendant 
movcd the  court t o  set aside the  answer to  the first issue and  f o r  a new 
tr ia l  of said issue. T h e  motion r a s  denied, and d e f w d a n t  excepted 
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and  appraled to tlie Supreme Court,  assigning as  e r ror  the refusal of 
the court to  suqtain his  plea ill ahtei i ie i i t ,  and  to allon his  motions that  
tlie action he dismissed, and  tha t  the  a n s n e r  to  the  first issue be set aside. 

&Iffort~e!j-Gelze~,al  Seawell and Ass i s fan f  Attorney-General X c X u l l a n  
f o r  fhc  S f n f e .  

Don . I .  Il'nlser for de fendnnf .  

C ' O A A ~ R ,  J. T h i s  appeal  is  dismissed on the  autliority of 8. v. Roolcs, 
NOT A-. C., 275, 176  S.E., 732. I n  the opinion i n  tha t  case i t  is  sa id :  

" I t  is p r o ~ i t l ~ d  by C. S., 36.i0, t h a t  tlie defendant shall have the  r ight  
to appcal  in  ea.e of eo i i~ ic t ion  ill the  Superior  Cour t  f o r  a n y  cr iminal  
of-fcnqe. -1ppeals i n  crinlirial cases a re  controlled by statutes on the 
subject ;  and i t  was said i n  S. c. Tl'ebh, 155 x. C., 426, 70 S. E., 1064, 
tha t  'an o rd inary  s tatutory appcal  n i l1  not be entertained escept f rom 
a final judgnicwt on conrict iol~,  o r  f rom some judgment  i n  its na ture  
final.' " 

I n  the illstant case, the defendant m s  not convicted; he  was acquitted. 
There  v-ai n o  judgment on coiiriction, o r  judgrrieiit prejudicial t o  the  
tlcfeiitlant i n  i ts  na ture  final. T h e  defendant therefore had n o  r igh t  to 
:tppcal to tliis Court.  T h i s  Cour t  is without jurisdiction to enter tain 
the z~ppeal,  or to  decide the qurstions presented by defendant's assign- 
nicnts of error .  

ITlictlier or riot the defendant's apprehension tha t  the answer to the 
first i<sue appearing i n  the record will be conclusive on defendant or 
erideucc against hini, upon  t h e  t r i a l  of a n  issue involving his  paterni ty 
of tlie child of Maniie Dennis, i n  some subsequelit action, civil or crim- 
inal,  t o  which the defendant is  a par ty,  is ne l l  founded cannot be deter- 
milled 011 tliis appeal. T h e  defendant did not object to  the  submission 
of issues ill wri t ing to the  jury. These issues involved the  essential ele- 
ments  of the offense with which the defendant was charged. S.  v. Xpi l l -  
m a n ,  210 N .  C., 271, 186 S. E., 322. See section 6, chapter  228, Publ ic  
Laws of S o r t h  Carolina, 1933. T h e  appeal  is  

Dismissed. 

FIDELITY SECURITY COMPANY V. C. 

(Filed 6 January, 1937.) 

Banks and Banking 3 16- 

IGHT ET AL. 

In  this action to reform a statutory stock assessment against trustees 
so as  to render them personally liable, defendants' demurrers held prop- 
erly sustained on authority of Jones u. Franklin Estate, 209 N .  C., 585, 
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and he ld  purther, such liability would have to be established prior to the 
effective date of ch. 99. Public Laws of 1938, relieving stockholders of 
double liability. 

APPEAL by plaintiff from Harris, J., a t  May-June Term, 1936, of 
DURHAM. 

Civil action by plaintiff, as  assignee of judgment for bank stock assess- 
ment, levied 3 November, 1031, against (((2. H. Morrow and TV. H. 
Smith, Trustees," to reform same so as to hold the defendants liable 
therefor as the real ovners of said bank stock a t  the time of the assess- 
ment. 

Demurrer ore tenus interposed on the ground that  no cause of action 
is  stated in  the complaint. Demurrer sustained. Plaintiff appeals. 

Basil 111. Watliins and Brawley & Gantt for plainti f ,  appellant. 
Nedricli d Hal1 for defendant Bettie Roney Dailey, appellee. 
IF. S. Lockhart for defcndanfs C.  JI. Hight, J .  C .  Xluttz ,  C .  E. Ger- 

rard, J .  B .  dndrews, 0. B .  Dillehay, and Xamie Osborne, appellees. 
A. H .  Borland for defendant JI. P. Ha~r td l ,  appellee. 

PER CURIAM. I t  is not perceived wherein the present case differs in 
principle from the case of Jones u. FranlJin Estate, 209 N.  C., 5 8 5 ,  183 
S. E., 732. Moreover, i t  is conceded that  since the lery of the assess- 
ment i n  the instant case, 3 Kovember, 1931, holders of bank stock have 
been rcblie~ed of their double liability by act of Assembly, ch. 99, Public 
L a w  1935. So, unless the defendants w r e  rendered liable by the 
original assessment, they cannot now be made liable therefor. 

Affirmed. 

RUSSELL H. TUCKER, JR., r. FRED &I. ARROWOOD A m  W. A. LAKE, 
RECEIVER OF ARROTVOOD DRUG CORIPASY. 

(Filed 6 January, 1937.) 

1. Landlord and Tenant 5 15- 
Acceptance of rents after due dates lleld not a w a i ~ e r  by the landlord 

of his right under the terms of the lease to declare the lease void for 
lessee's failure to pay promptly the rent for a subsequent month. 

2. Receivers § 13- 
Contention that nction could not be maintxined against defendant corpo- 

ration in receivership he ld  untenable when the record discloses that the 
receivership was dissolved and the corporation made a party defendant 
before the trial in the Superior Court. 
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3. Landlord and Tenant § 1 8 6  
TVllere the lease proridcs that the landlord shall h n ~ - e  the ol~tion to 

declare the lease void upon fxilure of lessee to pay rent when due, and 
waives notice to vacate, lescee may not prevent forfeiture 11y tendering 
rents due upon the trial, C. S., 2372, nor claim the bencfit of C. S., 2343. 

APPEAL by defendants from It'arlicli, J., at  June  Term, 1936, of 
ROCKIKGIIAM. N o  error. 

D. E'. X a y b c r r y  and I I z rn f e r  K. P e n n  f o ~  p l a i n t i f ,  appel lee .  
F .  E u g e n e  IIeslei- for defet~cluizLs, appel lants .  

PER CURIAM. This mas an  action in  summary ejectment, instituted 
under C. S., 2365, r f  s ~ q . ,  for n o n p a p e n t  of rent under a lease contain- 
ing the folloxing stipulation: " . . . I t  is underqtootl and agreed 
that if said lessee shall fai l  to pay said sum vhen  due or fail to comply 
n i t h  any other provision of this lease, then and in  that  eucnt, a t  the 
option of the lessor, this lease shall he null and void, and thc said lessee 
hereby contracts and agrees to vacate the abol-e described lot or parcel 
of land on demand of the lesqor or his agent, and the said lessee hereby 
w a i ~ c s  all notice to lacate same." L-nder the tcrnls of said lcase the 
rent n a s  due on 4 April, 1936, and 4 Nay,  1936, and said rent war not 
paid when this action n as instituted on 6 May, 1936. 

The contract of lease n a s  made n i t h  the individual defendant. and 
the corporate dcsfendant was occupying the building involved with the 
kno~rledge of plaintiff, nhen  a r ece i~c r  therefor was appointed on 
16 April, 1936. 

I t  is the contention of the apl~ellants that  the plaintiff naived his 
option, under the lease, to declare the .lease null and void by the accept- 
ance of rents after the dates they were due prior to 4 April, 1936. 'pon 
an  examination of tlie record, we cannot agree with this contention. 

I t  is also tlie contention of the defendants that  the court is ni thout 
jurisdiction over a rece i~er ,  an  officer of the court, but i t  appears in the 
record that  the receivership mas dissolved and the corporation was made 
a party defer~dant before the trial in the Superior Court. Hence, this 
contention is without merit. 

I n  view of the fact that  the option of the plaintiff, the lessor, con- 
tained in the lease, to declare the lease forfeited had not been waired, 
the appellants are not entitled to the relief provided by C. S., 23'72, by a 
tender of the rents due a t  the t r ia l ;  and likewise, since in the lease the 
lessee waives all notice to vacate, C. S., 2343, has no application. 

Since all of the evidence tends to show that  there was a clear violation 
of the provision of the contract of lease by a failure to  make the pay- 
ment of the rent when due, and the contract of lease stipulates that  
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upon such failure, "at t h e  option of the lessor. this  lease shall be nul l  a n d  
void," we think, and  so hold, t h a t  his  H o n o r  was correct when he  charged 
the j u r y  t o  t h e  effect t h a t  if they found  the  facts  to  be as  shown by  al l  
the  evidence they should answer the  issue of ownership a n d  r igh t  of 
possession i n  favor  of t h e  plaintiff.  

I n  the  record we find 
xo error .  

B. BALDWIN DAKSBY v. XOIITH CAWOLISA MUTUAL LIFE 
ISSURANCE COMPANY. 

(Filed 6 January, 1937.) 

1. Process § 8-Corporation may not defeat service by showing i ts  own 
violation of s tatute  requiring appointment of process agent. 

Where a statute provides that all insurance companies,, a s  a condition 
precedent to doing business in the State. should constitute the insurance 
conimissioner of that  state agent for the service of prtxess, a n  insurance 
company cannot maintain that service under the statute was void by 
showing its own violation of tlle statute in failing to so constitute the 
insurance commissioner its process agent. 

2. Judgments § 40-Recitation in foreign judgment of service under its 
laws is conclusive i n  absence of evidence t h a t  such service mas not had. 

I n  a n  action on a judgment of another state in which defendant insur- 
ance compnny had been doing business nt the time of the institution of 
the action, the recitatiou in tlle judgment that process had been served on 
defendant by service on the insurance cominissioner of that state in  
:~ccnrdance with a statute of the state, without evidence to controvert such 
service, is conclusive, defendant being precluded from showing its own vio- 
lation of the statute requiring it  to constitute the insurance cominissioner 
i ts  process agent a s  a condition precedent to doing businws in that  state. 

APPI:BL by defendant  f r o m  F ~ i z z e l l e ,  J., a t  Apri l -3h.y Civil Terni,  
1936, of Dc~rrax.  N o  error .  

T h i s  was  a n  action upon a Mississippi judgment i n  favor  of plaintiff 
and  against the defendant, resisted on t h e  t r i d  below on the  ground t h a t  
the  record i n  the  Mississippi court failed to  show service of summons on 
the  defendant i n  tha t  state. 

Upon  issues submitted to  the jury, there was verdict f o r  plaintiff, a n d  
f rom judgment thereon defendant appealed. 

Hedr ick  & H a l l  for plaint i f f ,  appellee.  
B r y a n t  & Jones  for de fendan t ,  appe l lan f  
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PER CURIAM. This case was before this Court a t  the Fall  Term, 1935, 
on appeal by defendant from judgment overruling defendant's demurrer, 
and is reported in 209 N. C., 127, where the material facts are stated. 

During the trial in the court I)elow objections to evidence offered by 
defendant to show that tlie facts recited in the 3lississippi judgment 
nere  insufficient to eonstitute service of summons in that  state, were 
properly sustained. 

The fact that the dcfendai~t, tlloug.11 doing business i n  the State of 
Mississippi for a number of years, had not, in fact, as required by the 
statute as a condition precedent to doing business thcre, formally con- 
stituted the insurallce commissiouer of that  state its agent for service, 
could not avail the defendant as a defense against liability incurred 
while so engaged. I t  would be c~onclusivrly presumed, in favor of one 
seeking redress for the breach of an insurance contract in that  state, that  
i t  was doing business there in con~pliance n i t h  the statute, and i t  should 
not be allowed now to show its own violation of law as a defense to an 
action brought by a policyholder. S p a r k s  2;. Xat iona l  X a s o n i c  Acc.  
Assn. ,  100 Ioma, 458; S o r l h  A m e r i c a n  U n i o n  v. O l i p k a n t ,  141 Ark., 
346; Flinn v. W e s t e r n  ~ l l u t u a l  L i f e  Association, 187 Iowa, 507; Old 
W a y n e  X u t .  L i f e  Assn .  v. ~ l f c D o n o u g h ,  204 U .  S., 8. 

The Mississippi judgment recited : "The defendant was duly and 
legally served with process in the manner and form required by section 
497 of the Mississippi Code of 1930, by serving a true copy thereof on 
Geo. D. Riley, Insurance Commissioner of the State of Mississippi." 

There mas no evidence to controvert these facts. 
Giving due fai th and credit to the judicial proceedings of tlie State 

of Mississippi (Sfilwauh-ee C o u n t y  v. W h i t e  C o m p a n y ,  296 U .  S., 268), 
me find in  the tr ial  below 

No error. 

WALTER SOUTHERN v. ESSIE L. FREEMAN A N D  JOHN FREEhfAN. 

(Filed 6 January, 1937.) 

1. Boundaries 9 9- 
In this proceeding to establish a boundary line between the lands of 

the parties, testimony of a surveyor as to a line previously run by him 
in the presence of the parties i s  held competent. 

2. Trial 5 21- 
An exception to the question only cannot be sustained n-hen the answer 

is responsive to the purpose rather than to the form of the inquiry. 
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3. Courts § 2c- 
A contention that tlie clerk was without jurisdiction in that the plead- 

ings raised issues of fnct which should have been transferred to the civil 
issue docket, nnd that therefore the Snl~erior Court acquired no jurisdic- 
tion by appeal, is untenable, since the jurisdiction of the Superior Court 
on apl~eals from the clerk is not derivative. 

, ~ P P ~ A L  by l)laintiff from Wa?-lick, J. ,  at  June  Term, 1036, of 
FORSTTII. K O  error. 

Proceeding to cstablisll a boundary line bet~veen lands of plaintiff and 
defelidants. Defendants pleaded adwrse possession up to the line claiinecl 
by tliem. Tlie matter v a s  heard by the clerk of the Superior Court and 
judgiuent renrlcred for plaintiff, from which defendants appealed to the 
Superior Court. Tlie trial in the Superior Court a t  term. upon issues 
subniittetl to the jury, resulted in verdict deternlining the true boundary 
line to bc that  claimed by tlefendants. 

Tlie judgment on the verdict described the true dividing line as "be- 
ginning a t  a stone-designated on map as point '13,' and running east- 
wardly to a stake near an  ash tree on bank of old run  of Bele~v's Creek, 
point 'Q.' " 

Plaintiff appealed to this Court. 

Il'illia~n Graves and TT'm. 11. Boyer fo r  plaintifl. 
Jno.  C. Il'allace and 1Iurvey -1. Lupton for  defendants. 

PLR CURIAM. Plaintiff, appellant, assigns as error the overruling of 
his objection to the follo~viiig question propounded to the witness F. 0. 
Jones ( a  surveyor) : "Q. I will ask you this question: ltclating to the 
ash and the stone that  you found, and on their agreement, what would 
you say as to tlie correct line that was pointed out to you then in 193-1? 
A. Well, i t  looked like it was practically the line. In consequence of 
what they pointed out, I made markings all the way along the line from 
the point where I started, and they are there now. I found no other 
marks or markings anywhere except those, and there is none there now." 

The witness had previously testified that  in 1934, a t  the instance of 
plaintiff and in the presence of defendants, he had run  the division line, 
which was pointed out by them, and had marked the same, beginning a t  a 
stone arid running to  a stake on the old run  of the creek near an ash tree. 
I t  is obvious that  the evidence elicited had reference to the identification 
of the line which the witness had previously surveyed. 

Besides, the exception was to the question only. The ansrer ,  respon- 
sive to the purpose rather than tlie form of the inquiry, ~ f fo rds  no just 
ground of complaint. Lutfrell e. IIardin,  193 S. C., 266; Xar t in  v. 
Xnitf ing Co., 189 N.  C., 644; Gilland v. Sfone Co., 189 N. C., 786. 
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Appellant 's contention that ,  since the  defendants' answer raised issues 
which the  clerk should h a l e  t ransferred to the civil ihsue tlorkct instead 
of trying, the  appeal  f r o m  the clerk did not confer jurisdiction on the 
Super ior  Court,  cannot be sustained. 

T h e  jurisdirtion of the S u p w i o r  Court  on appeal  f r o m  the clerk is  not 
der i ra t i rc .  T h e  c a w  is  still i n  the  same court.  NcIntosl l  P rac .  & Proc.,  
6 3 ;  TT'indsor 7 % .  XcVay ,  206 S. C., 730. 

Ko error. 

STATE v. AIRS. R. D. HERNDOS. 

(Filed 6 January, 1037.) 

1. Criminal Lam 5 3& 
Where the State establishes a prima facie conspiracy to which defend- 

an t  was a party, testimony of an alleged conspirator as  to a conversation 
betneen him and another conspirator in the absence of defendant, is 
competent. 

2. Criminal Law 5 53e- 
Exceptions to the statement of the contentions of the State must be 

taken in time to afford the trial court opportunity for correction. 

3. Criminal Law § 53d- 
An exception to the failure of the court to  charge more fully on the 

neizht  to be given the testimony of a coconspirator nil1 not be sustained 
in the absence of a special request for instructions. 

4. Criminal Law 5 81a- 
The verdict of the jury on conflicting cridence is conclusive in the 

absence of error of law or legal inference in the trial. 

APPEAL by the defendant f r o m  Frizzelle, J. ,  a t  X a y  Term,  1936, of 
DURHAX. No error. 

Atforney-General Seauell and rlssisfant Af tom~y-General  XcJIullan 
for the State. 

Walter D. Siler, R. X .  Gantt, and James R. Ya f ton ,  Jr., for defend- 
ant, appellant. 

PER CURIALI. T h i s  is  a n  appeal  f r o m  concurrent judgments of im- 
prisonment passed upon conviction on two counts i n  a bill of indictment 
charging conspiracy t o  cornmit a n  assault with firearms a n d  with a n  
assault with firearms. 

T h e r e  a r e  exceptions to  t h e  admission of testimony of a n  alleged con- 
spirator  as t o  conversations had  between h i m  and  another  conspirator, 
and  part icular ly as  to  what  t h e  la t ter  said i n  the absence of the defend- 
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ant. Prior to the admission of this testimony the State had offered 
competent evidence establishing prima f a c i e  the conspiracy to which the 
defendant was a party, and under these circumstances the ruling of the 
court was correct. S. v.  Bed, 199 X. C., 278. Where a person enters 
into an  agreement to do an  unlawful act, he thereby places his safety 
and security in the hands of every member of the conspiracy, as the acts 
and declarations of each conspirator, done or uttered in furtherance of 
the corninon design, are admissible in e~ idence  against all. S.  v. Ander- 
son, 205 S. C., 771. 

There are exceptions to the charge, most of which relate to the con- 
tentions of the State as giren by the court. These came too late when 
taken for the first time after verdict. I n  order to have these exceptions 
considered, it was necessary for the defendant to have called to the atten- 
tion of the court the contentions she asserts were erroneous a t  the time 
they ne re  giren to afford the court an  opportunity to eor .ect them. S. 2:. 

Joiznsc7n, 103 N .  C., 701. 
There are exceptions to the failure of the court to charge more fully 

upon the ~veight to be given to the testimony of conspirators. I f  the 
defendant desired more particular and detailed instruc1,ions relative to 
this subject, it  was her duty to have requested special ins.ructions. Y. c. 
O ' S e a l ,  157 N. C., 22;  X. v. Anderson, supra. 

Sotwithstanding no authorities are cited to support .;hem, or any of 
them, in view of the ga r - i t y  of the question involved on this appeal, we 
have carefully examined the twenty-seven assignlnents of error i n  the 
record and find in them no error prejudicial to the defendant. The case 
resolved itself into pure questions of fact. If  the jury believed the evi- 
dence of the State, it was impelled to convict the defendant; if, on the 
contrary, it  beliered the evidence of the defendant, or doubted the truth 
of the State's e~idence ,  i t  should have acquitted the defendant. The  
jury has returned a rerdict of guilty on both counts in a tr ial  i n  which 
we find no error of law or legal inference, and, therefore, we cannot 
interfwe with the judgment, which is supported by the verdict. 

N o  error. 

AKXYE U. ALEXAKDER V. WILL ED THOMPSON AiYD VICTOR 8. 
BRYANT, TRUSTEE. 

(Filed 6 January, 1937.) 

Assistance, Writ of, § 1-Purchaser at foreclosure sale by action held 
entitled to writ of assistance against tenants at sufferance of trustor. 

The purchaser a t  a foreclosure sale by commissioners appointed by the 
court is entitled to a writ of assistance against persons i:n possession, even 
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though they were not parties to the action in which foreclosure was de- 
creed, when it  appears that prior to the institution of the action they had 
entered a coment jurlcnient stipulating that they had no interest in the 
Imld other thnn tenants a t  suft't.r:lnc.e of thc t r l~stor .  

, I ITE~L 117 reipondents, Margare t  Urnstend, J. N. Unistead, J r . ,  and  
Xlrq. E l izabe t l~  J. Unistead, f r o m  E'ris:elle, J . ,  a t  J u n e  Term,  1936, of 
Dl RII  131. - I f h n ~ e d .  

T l ~ i i  actiou n a q  begun i n  the Superior  Court  of D u r h a m  County, on 
15 Seljtt~niher, 1934. 

011 the f,lc*ts allragrd in her  coll~ljlailit. the plaintiff prayed tha t  the 
defcr~d:~i i t -  b(1 rt .tr:~lnetl a l ~ t l  enjoined f r o m  selling tlie l and  devr ibed  i n  
the con~pla in t  undt'r the  p o v e r  of sale contninecl i n  a deed of t rust  which 
11 as  ewcutctl  by t l ~ e  plaintiff to tllc defcnclailt T'ictor S. Bryant ,  trustee, 
to v ~ u r c ~  the 1 j : ~ ~ n i e n t  of her notes to  the dcfend:mt Wi l l  E d  Thompson. 

I n  t111,ir all+\\ er,  tllc dcfc~lil:rnts det~ietl  the allegations of the romplairit 
which constitute the cau-e of actioli allegeil t l ~ e r e i l ~ ,  a i ~ d  pleaded certain 
matters  set out i n  tllc aniwer i n  bar  of plaintiff's recowry  i n  tlie action. 
T h e y  pra je i l  judgment against the  ljlaintiff on her  notes held by the  
tlefel~tlant R i l l  Ed Tlion~psoll.  and for  the foreclosure of the deed of t rus t  
by which the said notes n e r e  securetl. 

P u r > u a n t  to  n juilgiiiei~t n11t1 decree i n  the  action, commissioners 
:~plmintcd by the court f o r  t h a t  purpose, sold the land described i n  the 
coinplaint to  the defe~l t lant  T i l l  E d  Thompson, who n a s  the  last and 
liigllc+t bidder fo r  snit1 land. T h e  sale n a s  duly confirmed, and the com- 
i n i s s i o l ~ ~ r s ,  as  t h q  nc're directed to do by t h e  court,  conleyecl the said 
land to t l ~ e  dcfcnclnnt Wi l l  El l  Thompson by deed, n h i c h  is dated I1 
l I a r c h ,  1036. 

T h e  action \ \ a s  heard a t  Julie Term,  1936. of the Superior  Cour t  of 
D u r l ~ n l n  C o u l ~ t y  on the r e t u r l ~  to :I notice iysuetl to thc plaintiff h 1 1 j e  
U. Alexander nncl her  l~ubbnlitl. TIv. J. A \ l e s a ~ ~ t l e r ,  and to Margare t  
U n ~ > t e a ~ l ,  J. x. rmqtend ,  J r . ,  :~nt l  3I1.s. Elimbetl i  J. Umstead, to shon 
cause n l l y  a ~ r i t  of assistance 4ioultl not be iqiuecl i l l  tlie action on the 
pe t i t io l~  of the  defendant Wi l l  Etl T l ~ o m l ~ b o i ~ ,  a9 purrliaser of the laud 
clescribetl i n  the  complaint.  

A t  the lienrilig, on the facats fouiitl by the court,  i t  n a s  ordered, ad- 
judged, nnd decreed that  77111 Kt1 Tliompson is  the o v n c r  ancl is entitled 
to the possession of tlie lam1 tlescril~etl i n  the compla i l~ t ,  under  and  1)y 
~ i r t u c  of the  deed esecuterl to  11im 11y A \ .  -1. ~ I r l ) o n a l ~ l  ancl Victor S. 
Bryant ,  c o n ~ m i ~ s i o n e r s ,  datcd 11 Xarcl i ,  1936. 

I t  \ \as  fu r ther  ordcred ancl dccrretl tha t  the sheriff of Durl iam County 
be and  he  \$as  instructed anti directed to expel f rom said land  the  
respondents, , Innye r. L I l e s a n t l ~ r  alttl llcr husb:~~ld,  77.  J .  ,%lesantler, and 
Margare t  U n ~ s t e a d ,  J. N. Vmsteatl, J r . ,  and Mrs. Elizabeth J. Cmstead, 
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and all persons now in possession of said land claiming under the plain- 
tiff Armye U. Alexander. 

I t  was further ordered that  the sheriff of Durham Ccqnty be and he 
was authorized to enter upon said land for the purpose of expelling the 
respondents, and all persons claiming under them, from said land, and of 
putting the petitioner, Will E d  Thompson, in possession thereof. 

The respondents, Margaret Umstead, J. N. Umstead, Jr . ,  and Mrs. 
Elizabeth Umstead, excepted to the judgment and order, and appealed to 
the Supreme Court, assigning error on the judgment and order. 

E. 1;. Culbreth for respondents. 
Bryant & Jones for petitioner. 

PER CURIAII. At  the hearing of this matter, the court found that  at 
J anua ry  Term, 1936, of the Superior Court of Durham County, i n  an 
action entitled '(W. J, Alexander and his wife, Annye 11. Alexander, v. 
Will E d  Thompson, Victor S. Bryant, Trustee, S. V. Iihy, Mrs. Eliza- 
beth J. Umstead, J. K. Umstead, Jr . ,  and Margaret 'lim:,tead," i n  which 
the title to the land described in the complaint in the action mas involved, 
a judgment x a s  rendered by consent of all the parties to said action. 
I n  said judgment there is a recital to the effect that  neither Nrs .  Eliza- 
beth J .  Umstead nor J. K. Umstead, J r . ,  nor Margaret Umstead has 
any interest in or title to the land described in the complaint, except as 
tenants by sufferance of the plaintiff, Bnnye U. Alexander. 

B y  reason of this finding of fact, there was no  error i n  the judgment 
and order that  a writ of assistance be issued in this action I n  Bohannon 
v. Trust Company, 207 N .  C., 163, 176 S. E., 268, i t  is  said:  "That one 
who buys a t  a judicial sale is entitled to a writ of assistance is  not ques- 
tioned. Bank v. Leveretfe, 187 N. C., 743, 123 S. E.) 68; Knight v. 
EIoughfalling, 94 N. C., 408." Od the facts found by i,he court i n  the 
instant case, the petitioner was entitled to the writ as prayed for by him. 

Affirmed. 

F. A. PENDERGRAST v. T H E  HOhlE MORTGAGE COJCPANY, NORTH 
CAROLINA hIORTGAGE CORPORATION, a m  JEFFERSON E. OWENS, 
TRUSTEE. 

(Filed 6 January, 1937.) 

Mortgages § 13b- 
A trustee, duly substituted for the original trustee under the provisions 

of the deed of trust and the statute, may execute deed to the purchaser 
a t  a sale duly conducted by the original trustee. N. C. Code, 2583 ( a ) .  
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APPEAL by plaintiff from T/l7i1liams, J., at  September Term, 1936, of 
DURHAM. Affirmed. 

This  is an  action to ha re  a deed executed by the defendant, Jefferson 
E. Owens, Trustee, to the defendant Korth Carolina Mortgage Corpora- 
tion declared roid, and for other relief. 

A deed of trust executed by the plaintiff to the First  National Bank 
of Durham, Trustee, on 1.5 ,Ipril, 1929, to secure a loan made to the 
plaintiff by the defendant, The Home Mortgage Company, mas duly 
foreclosed by a sale of the land cumeyed by said deed of trust by the 
said First  Xational Bank of Durham, Trustee, on 7 S o ~ e m b e r ,  1931. 

Before it had executed a deed to the defendant, Korth Carolina Xor t -  
gage Corporation, the purchaser at said sale, the First  Sa t ional  Bank 
of Durham, ceased to do business because of its insolvency. 

On 22 January ,  1932, the defendant Jefferson E. Owens was duly 
appointed substitute trustee in the deed of trust from the plaintiff to 
the First  Sa t ional  Bank of Durham, Trustee, and accepted said ap- 
pointment. Thereafter the defendant Korth Carolina Xortgage Corpo- 
ration duly complied with its purcliase of the land sold by t l ~ e  First  
Sa t ional  Bank of Durham, Trustee, on 7 November, 1931. 

On 8 June,  1932, the defendant Jefferson E. Owens, Trustee, esecuted 
and delivered to the defendant Kor th  Carolina Mortgage Corporation, a 
deed conveying to the said corporation the land described in the deed of 
trust from the plaintiff to the First  hTational Bank of Durham, Trustee. 

On the foregoing facts, vhich  vere  found by the referee to whom the 
action was referred for trial, it  n a s  ordered, considered, and adjudged 
by the court that  the deed from the defendant Jefferson E. Owens, 
Trustee, to  the defendant Sort11 Carolina Mortgage Corporation, is 
valid in  all respects. 

From the judgment, the plaintiff appealed to the Supreme Court, 
assigning error in the judglnent. 

Bennett d McDonald for plaintiff. 
Fuller, Reade & Fuller for c l ' e f e n c l t r ~ ~ f s  

PER CCRIAJZ. I t  is  admitted by the plaintiff on his appeal to this 
Court, tha t  the defendant Jefferson E. Onens was duly appointed sub- 
stitute trustee in  the deed of trust from the plaintiff to the First  Na- 
tional Bank of Durham, and that the sale of the land conveyed by the 
deed of trust on 7 November, 1931, by the First  National Bank of Dur- 
ham, as Trustee, was regular in all respects. 

The plaintiff contends, honever, that  the substitute trustee Tvas with- 
out authority by reason of his appointment to execute a deed to the 
purchaser a t  the sale made by the original trustee. This contention can- 
not be sustained. 
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Under the provisions of the deed of trust which appear in the record, 
and under the provisions of the statute (chap. 78, Public Laws of N. C., 
1931, K. C. Code of 1935, sec. 2583 [a]) ,  the substitute trustee was 
authorized to complete the foreclosure of the deed of trust by the execu- 
tion of a deed to the purchaser a t  the sale made by the original trustee, 
upon his compliance with his bid. See AT. C. ,llorf. Corp. v. X o r g a n ,  
208 N.  C., 743; 182 S. E., 450. 

There is no error in the judgment. 
Affirmed. 

STATE v. MACK RIGSBEE ASD MRS. 31. &I. RIGLJBEE. 

(Filed 6 January, 1937.) 

Intoxicating Liquor § 4c- 
Where the husband, with full knowledge, permits his wife to possess 

intoxicating liquor on the premises for the purpose of sale, the husband 
is equally guilty with the wife. 

APPI:AL by defendant Mack Rigsbee from Spears, J., at -1pril Term, 
1936, of GRASVILLE. N O  error. 

The defeiidants liere tried on an  indictment i n  which they were 
charged with having iiitosicating liquor in their possessim for the pur- 
pose of sale. 

The evidence for the State tended to show that on or asout 19 Decem- 
ber, 1935, the defendants, who are husband and wife, had in  their home 
in  Granville County, twelve one-half-gallon jars of whiskey; that  these 
jars were concealed behind the chimney in the attic of their home; and 
that  there was a number of empty jars in the attic and about the prem- 
ises, all having the odor of whiskey about them. 

Tlie evidence for the defendants tended to show that  the whiskey in 
the jars was purchased b~ the defendant Mrs. 31. 11. hligsbee, for her 
own use, and that  her husband, the defendant Mack Rigjbee, knew that  
she had the whiskey in  their home. 

Both defendants were convicted. 
From judgment that  lie be confined in  the county jail of Granville 

County for twelve months and be assigned to work on t'3e public roads 
of the State, the defendant Naek  Rigsbee appealed to the Supreme 
Court, assigning error in the instructions of the court to the jury. 

Attorney-General Seawell and A s s b t a r ~ t  Attorney-General J f c ~ V u l l a n  
for the S f a f e .  

Iiugh Scarlet f  for defendant. 
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PER CURIAM. A t  t h e  t r i a l  of th i s  action, the  court  instructed the 
j u r y  as  follows : 

"Sow, gentlemen of the jury, t h e  court instructs  you a s  a mat te r  of 
law, t h a t  i f  you find f r o m  t h e  evidence, beyond a reasonable doubt, t h a t  
Mrs.  M. 31. Rigsbee h a d  i n  her  possession on  t h e  premises occupied by  
her husband, Mack  Rigsbee, intoxicating liquor f o r  the  purpose of sale, 
and  t h a t  he  knew t h a t  she h a d  it there and  permit ted her  to  keep i t  
there, then upon  t h a t  finding i t  would be your  d u t y  t o  r e t u r n  a verdict 
t h a t  he i s  gui l ty  of having intoxicating liquor i n  h i s  possession f o r  the  
purpose of sale." 

T h e  defendant  Mack  Rigsbee excepted to this  instruction, a n d  on h i s  
appeal  assigns same a s  error .  

There  i s  n o  e r ror  i n  the  instruction. See 8. v. Hardy, 209 N. C., 83, 
182 S. E., 831. 

N o  error .  

E. R. HANCOCK. ADMIKISTRATOR OF THE ESTATE OF LUTHER H. HANCOCK, 
v. K. L. WILSON AND ATLANTIC GREYHOUND LIKES, INC. 

(Filed 27 January, 1937.) 

1. Trial Ej 2% 
On a motion to nonsuit, all the evidence is to be taken in the light most 

favorable to plaintiff, and he is entitled to every reasonable intendment 
thereon and every reasonable inference therefrom. C. S., 567. 

2. Automobiles 9 18g-Evidence held for jury on issues of negligence and 
proximate cause. 

Testimony that  a bus was being operated on the wrong side of the 
highway a t  an excessive speed, and that i t  struck the car driven by plain- 
tiff's intestate a s  it  was being driven in the opposite direction at  a lawful 
speed on its right side of the highway, is held sufficient to be submitted 
to the jury on the issues of negligence in the operation of the bus and 
proximate cause, and the fact that defendants introduced evidence in con- 
tradiction of plaintiff's evidence is immaterial on  the question of the 
sufficiency of the evidence to overrule defendants' motions to nonsuit. 

3. Trial Ej 23- 
Where plaintiff's evidence is suflicient to be submitted to  the jury, the 

fact that  plaintiff's evidence is contradicted by evidence introduced by 
defendants does not entitle defendants to nonsuit, i t  being for the jury 
to determine which evidence they will believe. 

4. Trial 8 19- 
The competency, admissibility, and sufficiency of the evidence is a 

matter for the court, i ts credibility, probative force, and weight is for the 
jury. 
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5. Appeal  a n d  E r r o r  § 2& 
A contention of er ror  i n  t he  charge will be deemed abandoned when the  

portion of the  charge complained of i s  not assigned a s  error.  Rule 10 ( 3 ) .  

6. Automobi les  11-Instruction in r e g a r d  t o  pas s ing  vehicles o n  h igh-  
w a y  he ld  w i t h o u t  er ror .  

T h e  charge of the  court  t h a t  drivers of cars  going in opposite directions 
autl passing on the  higliway sliould each tu rn  to t he  rigll~: and  give to  tlle 
other one-half the  main  traveled portion of the  roadway, and  tha t  upon 
approacliing each other each may assume tha t ,  bcfore the  ca r s  meet, 
the  driver of the other ca r  will t u rn  to his r ight so t h a t  the  cars  may 
l m s  in safety i s  held mitllout error.  N. C. Code, 2621 (53 ) .  

7. Tria l  § 32- 
4 par ty  desiring elaboration on a subordinate fea ture  of the  charge  

must aptly tender a proper prayer for  instructions. 

8. D e a t h  § %Charge he ld  to h a v e  sufficiently i n s t ruc t ed  j u r y  t h a t  mor -  
t u a r y  t ab l e  was  mere ly  evident ia l  a n d  i l la t  j u ry  w a s  not; bound  thereby.  

The  court  instructed the jury i11 regard to tlie s t a tu to r j  mor tuary  table, 
t ha t  the  table was  based upon the  esyerience of insur:~nce companies, 
t h a t  under the  s ta tu tory  table n normal m:ln of intesl.ate's age would 
have a life expectancy of a s ta ted  number of years,  t h a t  the  jury could 
consider t he  table in making i t s  verdict, but t h a t  the  jur,y was  not bound 
by it, and  t l iat  the  jury sliould consider not only the  table, but t he  health, 
habits,  and  character of intestate. Held:  The  charge is  not subject t o  
t he  objection t h a t  i t  made the s ta tu tory  mortuary  table binding u ~ ~ o i i  t he  
jury in  determining intestate 's  l ife esl~ectancy. C. S., 1790. 

9. Samc-Charge he ld  n o t  to h a v e  in s t ruc t ed  t h e  j u r y  to consider  in tes-  
ta te ' s  fanii ly i n  de t e rmin ing  t h e  a m o u n t  of damages .  

!l.'lie court  instructed the  jury  to consider intestate 's  age, strength,  
health,  skill, industry,  habits, and  character to t h e  end t h a t  they might 
determine his pecuniary worth to  h is  family, how much i ~ e t  income might 
be reasonably expected, t h a t  tlie jury should rid itself of prejudice, if any,  
t ha t  tlie ma t t e r  of dainages was  a l~ rac t i ca l  question an11 not a qucstion 
of s y m ~ a t l ~ y ,  and  tha t  defendants contended t h a t  intestate made only 
enough for his living expenses, and  t l iat  consequently t h e m  would be no 
net  income. Held:  The cliarge t h a t  the  jury should determine intestate 's  
pccnniary wor th  to his family i s  not objectionable, when read in  connec- 
tion with other portions of tlie charge, a s  allowing the  jury to  consider 
intestate 's  family in  determining the  amount  of damages. Kesler v. 
Snlitll, 66 N. C., 154, cited and  distinguished for  t h a t  evidence of the  
number of intestate's children n-as admitted in  t h a t  case. 

10. T r i a l  § S6- 
A charge will be read contextually a s  a whole, and exceptions thereto 

will not be sustained when the  charge, so construed, is  not prejudicial. 

AFPIC.~I, by d e f e a d a n t s  f r o m  Gmdy, J., a n d  a j u r y ,  a t  F e b r u a r y  T e r m ,  

1030, of CASWELL. N o  e r ro r .  
This is a n  ac t ion  f o r  ac t ionab le  negligence,  b r o u g h t  b y  p la in t i f f  

a g a i n s t  d e f e n d a n t s  f o r  damages .  
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The plaintiff, among other things, made the following allegations in 
liis complaint : 

"That the defendant, K. L. Wilson, vas,  a t  the time of the injury 
llcreirlafter complained of, an  employee and agent of the defendant 
Atlantic Greyhound Lines, and was employed as a bus driver. 

"That on the night of September 6, 1933, about midnight, the plain- 
tiff's intestate, Luther H. EIancock, together n i t h  three other persons, 
was driving a Chrpsler sedan on Federal I I ighvay No. 29, travelinq in 
a *outher11 directioil toward Pclliam, North Carolina; and vhile oper- 
a t i l ~ g  the said car ill a carcful, prudent, and lanful  manner, as he 
reaclled a slight grade in the said higlinay, at a point nrar  I'elham, 
S o r t h  Carolina, the dcfc~ldant I<. L. Wilso~i, agent and employee of the 
defe~ltfant Atlantic Greyhound Lines, and n hile acting within the scope 
of his emplojment and while actiug as the servant and agent of the 
tlefe11d:irlt iltlailtic Greyhound Lines, alpproached from the opposite di- 
rection, operating an 21tlantic Greyhound bus, the property of the de- 
fendant Atlantlc Greyhourlil Lincs, at a terrific rate of speed and in a 
c#nrcless and reckless manner, proceeded, n hile operating the said bus on 
the left hand side of the said Iiighuay and in ~ io l a t ion  of lay ,  carelessly 
and negligently struck the car of the plaintiff's intestate, almost com- 
pletely dcrnoli~hing the said ChryJer  sedan and causing i t  to catch fire 
~mmcdiately, inflicting the injury to the plaintiff's intestate as herein- 
after set out ;  that  the bus continued on the left hand side of the road, 
after striking the car of the plaintiff's intestate, for a distance of ap- 
proximately t n o  huntlrcd f e t t ;  that, a t  the time of the collision, thc car 
of tlie l)lalr~tiff's il~tcatate n as entirely on the right side of the highn ay 
l~rocecding south in  the direction of Greensboro. 

"T1i:it. ill thr, collision, the plaintiff's intestate, Luther H. Hancock, 
 as cit l~er liilled from tlie collision or burned to cleat11 as  a result of the 
said collision. 

"That the defendants vere  gre'ztly negligent 011 the said occasion in 
the following particulars : 

"111 that  they nere operati l~g the said Greyhound bus in a careless 
and reckless mannw ~ i l t h o u t  due regard for the traffic conditions and 
the condition of the highnay, and in utter disregard of the safety of 
others, and especially the plaintiff's intestatp; and tha t  the driver of the 
wid bus failed to keep n proper lookout and failed to keep his bus under 
control, and that  he failed to operate the car with the care and prudence 
necessary under the circumstances. 

"In that  they were operating the said Greyhound bus a t  an  excessive 
rate of speed, greater than that alloned by lax-. 

"In that  they were operating the G r e ~ h o u n d  bus on the left side of 
the highway and in violation of law. 
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"That the negligence of the defendants or1 the said occasion was the 
proximate cause of the death of the plaintiff's intestate, Luther H. Han-  
cock, deceased. 

"That, a t  the time of the in jury  causing the death of the plaintiff's 
intestate, lie was 29 years of age, in perfect health, and was earning an  
average of twenty-five dollars per week; that  he was an industrious, 
hard-working young man of good, steady habits. 

"That, on account of the negligence of the defendants, the plaintiff 
has sustained damages in tlie sum of Twenty-fire Thousand Dollars." 

The defendants in their answer denied the material allegations of the 
complaint, and set u p  certain statutes in reference to the law of the 
road that  plaintiff's intestate was violating when the collision occurred, 
and also set u p  contributory negligence, alleging "that tkle collision was 
caused by no fault  or negligence on the part of the defendants or either 
of them, but was due to and proximately arose on account of the care- 
less and negligent conduct of the plaintiff's intestate, Luthsr H. Hancock, 
the driver of the Washington taxicab," etc. 

The issues subn~it ted to the jury and the answers thereto were as 
folloms : 

"1. Was Luther H. Hancock killed by tho negligence of the defend- 
ants, as alleged in  the complaint ? Answer : 'Yes.' 

"2. I f  so, was said Luther H. Hancock also guilty of negligencq, 
which contributed to his death, as alleged in  the answer? Answer: 'No.' 

"3. What damages, if anything, is the plaintiff entitled to recover of 
defendants because of the death of said Luther H. Hancock? Answer: 
'$5,000.' " 

The court below rendered judgment on the verdict. The  defendants 
made numerous exceptions and assignments of error and appealed to 
the Supreme Court. The material ones will be considered in the opinion. 

It'm. E. Comer, 1V. B. Horton, and Carlton & Upchumh fo r  plaintiff, 
l iu fchins  d Parke r  for defendants. 

CLARRSOK, J. A t  the close of plaintiff's evidence, and a t  the close of 
all the evidence, the defendants made motions in the court below for 
judgment as in case of nonsuit. C. S., 567. The  court below overruled 
these motions, and in  this we can see no error. 

On a motion to nonsuit, the evidence is t u  be taken in the light most 
farorable to  the plaintiff, and lie is entitled to the benefit of every 
reasonable intendment upon the evidence and every reasor able inference 
to be dl-awn therefrom. 

The evidence of plaintiff fully sustained the allegatior~s in  the com- 
plaint. The testimony of J. 0 .  Franklin, witness for plaintiff, was to 
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the effect that  Luther 11. Hnricock, plaintiff's intestate. n a s  a taxicab 
driver in Vashington, D. C., ancl drove a Diamond taxicab; that he 11 as 
employed to drive his father, W. L. Franklin, ant1 others to Gastonia, 
N. C., and they left D a n ~ i l l e  about 11 :00 o'clock a t  midnight on Thurs- 
day, September 5, 1935. He testified in part  as follons: "We nere  
going tonnrd Greensboro from Danville. The roads nerc  a little slick; 
it v a s  driz~lir ig rain. We l m l  :In accident or a collision. We nere  
going u p  thi.; hill, and a buq TI as conling o w r  the hill betnecn Pelliarn 
and Rufin.  I think the highnay is pretty straight there. T a y  dowli 
below this hill is a curve. 1 n as riding in the front seat of t l ~ c  taxicab 
with the driver. I saw this Greyhound bus coming over the hill. 7 I L L S  
b u s  zras o n  t h e  l e f t - hand  s ide  o f  t k c  road g o i n q  n o i t h  ic h c n  1 1  r a m r  o w r  
t h e  1rzl! o n  0111. siclc of t h e  road ,  f h c  7.iglit sltlc gcjitlq s n u f l i :  i h e  G'tey- 
h o u n d  b u s  x a s  o n  i t s  l e f t - hand  side.  I 'r ior t o  t h e  t i m e  u e approa t l i ed  
w h e r e  I sazc t h e  b u s  u e  wcre  o n  t h e  ~ i g h t - h a n d  sitle of t h e  roatl going  
s o u t h  in t h e  d irec t ion  o f  Greeiasboro, T h e  bus Wac qolncj r zor f l~ .  7'lris 
b u s  c a m e  over  f h e  I ~ i l l  a n d  o n  f h e  le f f -hunt1  sitle of tire road going nlirth, 
a n d  w e  I a n  a l l t f l e  o i f  f h e  roatl  f o  t h e  rzghl to  f r y  f o  g e f  out of t h e  u a y  
a n d  t h e  b u s  c r a ~ l i e d  i n f o  u s ,  ancl t h a t  i s  all I r e m e m b o - .  I w a s  u n -  
conscious tlcelce h o u r s  a f t e r  t h a t .  I t h i n k  tlzis b u s  zcus ?nalLing a t  least  
50 o r  52 nzilcs a n  h o u ~ .  The spectl of the taxicab in which I n a s  riding 
n a s  tncnty-f i~  e or thirty miles an hour. We n ere going up  hill. The 
collision occurred about 1 2  30 .  . . . I tliouglit the bus n:rs :~l)out 
ten fect from thc car in nllivll I was ridiug a t  tlle time I san i t  ap- 
proach. The highnay nortli of tlle point of tlie collisiol~ is a grade. 
There is a curve a t  the bottom of the hill. At the point of tlic collision 
the roatl was straight. The occupal~ts of the car I n a s  i ~ i  are all dcatl 
now. . . . At the time of tlw collision the Greyhouli~l LUS was on 
the lclft-liand side going north. T e  nere  on the right-llanci side going 
south." 

T l ~ e  taxicab caught on fire and the dr i le r  and another yere  burned to 
death. 

The defendants i11 their brief say:  "Nothing else appearing, n e  
realize that this testimony is some evidence of negligeilcc on the part of 
the defendants, but n e  think that  soliiething elsc does appear." This is 
the coritradictory el idence on the part  of the c1efentl:lnts. I t  is a matter 
long settled in  this jurisdiction that  the evidence is for tlie jury to 
determine. 

Tlie competency, aclmissibility, and sufficiency of the evidence is a 
matter for the court to determine. The crcdihility, p r o b a t i ~ e  force, and 
weigl~t  is a niatter for the jury. 

I n  Smifh c. C o a c h  L i n e ,  191 N. C., 589 (591), Brogclen,  J., speaking 
for the Court, says: "In She71 c. R o s e m a n ,  155 N. C., 90, this Court has 
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held that  conflicting statements of a witness in regard to or concerning 
a material or vital fact does not warrant  a withdrawal of the case from 
the jury. I t  affects only the credibility of the witness, and therefore, 
n.1lel.c inconsistent and conflicting statements are made 1)y a witness or 
a party, the judge has no power to determine which is correct. This 
function belongs exclusively to tlie jury. To the same cffect is Christ- 
m a n  v. I I i l l iard,  167 K. C., p. 5, uliere plaintiff testified on direct ex- 
a i n i ~ ~ a t i o n  tliat he could not state whctl~er tlie land in controversy mas 
embraced in the deed or not. Thereafter, on cross-examination, he 
tes t i f id  that the land was embraced in  the dted. The  tr ial  judge there- 
upon nonsuitetl the plaintiff, and under the principles of law heretofore 
estal~liqhed by tlie Court, the nonsuit Ivas h ~ l d  to be error," citing au- 
thorities. 

The defendants contend that  the court below instructed the jury that  
speed in excesi; of 43  miles an  hour on a highway was negligence per se, 
~rl ien  the act says that  i t  is only pr ima facie evidence of negligence. 
S. (2. Codc, 1035 (Michic), ser. 2621(46), Public Laws of 1935, chap. 
311, seca. 4(c)  ; E ~ u m  v. B a u m ~ i n d ,  210 S. C., 650. 

On apl)eal to this Court by defendants in their "assignments of error" 
this charge is not complained of, and therefore "will bra deemed to be 
abandoned." 200 S. C., Rule 19 (3 )  : "811 exceptions relied on shall be 
groupctl ant1 separately numbered immediately before or :ifteT the signa- 
ture to the case on appeal. Exceptions not thus set out will be deemed 
to be abantlonctl," etc. 

We tliink tlir court below fully complied v i t h  tlie law by reading the 
qtatutei applicable to the facts in the cast., viz.: S. C. Code, 1035 
(Michi,-) wctions 2621(45) ; 2621(46) ; 2621(51) ; 2621 (53) ; tlie last 
mostly applicablc to the facts in this case being as follons: "Driwrs of 
whicles, proceeding in the opposite directions shall pass crch other to the 
right, each gir ing to the other a t  least one-half of the main traveled por- 
tion of the roadway as nearly as possible. (1927, chap. 148, sec. 11.) 
R h c n  the driver of one of the automobiles is not observung the rule of 
this section, as the automobiles approach each othcr, he othcr may 
assume that  before the auton~obiles meet, the driver of tlke approaching 
automobile will turn  to hi5 right, so that  the two automobiles may paw 
each other in safety." Shir ley  v. Ayers ,  201 1. C., 51, 53. See, also, 
James  1;. Carolina Conch Co.,  207 5. C., 742. 

I f  defendants wanted a more elaborate charge, they should have re- 
quested same by proper prayer for instructions. 

I t  is contended by tlie defentlants tliat the court erred in instructing 
tllc jurv with reference to  tlie mortality table. The  clause complained 
of is as follows: "In other ~vords, gentlemen, under tlie statute, a normal 
ordinary man of the age of Luther H. Hancock would ha.;e continued to  
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lire, mithout accident, for thirty-six years." But the full charge is as 
follons: "We h a l e  in the law books of this State a statute and in that  
statute is a table nliich v e  call the table of mortality. This table, 
gentlemen, is based upon the experience of the large insurance com- 
panies, the life insurance conipanies. They nil1 go back for years and 
- e a r s  and take all of the people n h o  have held policies and they will 
ascertaili n h a t  the age of each one of those persons was, and ho\r long 
they lived. And then they nil1 make a calculation upon thebe facts as 
to what is the probable length of life of a man of any g ~ ~ c ' i l  age. 
The statute to nhich  I have just referred, gentlen~eu, 1,uts tlic c'alxctalicy 
of Luther H. I-Iancock a t  thirty-six Sears. 111 other n ortli, g ~ ~ ~ i t l t ~ l l ~ ( ~ l l ,  
uncler the statute a normal, ordinary man of the age of Luther 11. H:m- 
cock nould ha \ e  continued to l i ~ e ,  ni thout acciclcnt, for 36 years. 

"You have the right to coi~sider that stxtute, ge~ltlemeii, 111 rnaliing up 
your xerdict, but you are not bound by it. you bare tlie riglit to con- 
sider not only the statute, but the habits, the character of tlic ma11 n l ~ o  
died. The pla~iitifl' c o n t e ~ ~ d + ,  gentlenien, that j ou  ought to find a s  a 
fact that  11e n a s  a strong, healthy young man, that  he mas a man of 
good habits, that lie was at that  time niahi~lg around $25.00 per neek, 
or soniethi~ig over $100.00 per month," ctc. 

I n  Tuy101' 2'. C 1 ~ ? ~ ~ f ~ . u ~ i ! ~ o n  CO., 103 X. C., 775 ( X g ) ,  Brogt len ,  J., 
speaking for the Court, said:  "In the language of L l o k ~ ,  J., iii h ' l ~ d g c  v. 
L u n ~ b c ~  Co., 140 S. C., 459 : 'The error here collsists in nlalril~g the 
mortuary tables conclusive as to the plaintiff's ~xpec tanc j  ; nhercai, by 
the Lery laliguage of the etatutc, they a le  only exidentld to be con- 
sidered ~ r i t l i  all other tes t in io~~y relevant to the issue.' Speiylif u.  IZ. I?., 
161 S. C., 80;  O d o n ~  c. Luttrbcr C'o., 173 N. C., 134." l f u b i i u ~ d  c. 
R. R., 603 S. C., 675 (683) ; 2 ' 1 u s t  C'o. u.  Gieylioui~rl: Llncs, 210 S. C., 
293. 
S. C. Code, 1035 (Xicliie, see. 1T00), is as follons: "hlortuary tables 

as evidence: Whenever it is neccwary to establ~sh the espcctalicy of 
eoritlriued life of any person from any period of such person's life, 
whether 11e be living a t  t l ~ e  time or m t ,  the table hereto apperided shall 
be recc,ived in all courts aud by all persons ha\i1ig poner to determilie 
litigation, as evidence, n i t h  otlitr a ~ d e n c e  as to the health, constitution, 
arid habits of such p ~ r s o ~ i ,  of SU~-11 expectancy r ~ p r e ~ e n t ~ d  b j  tlie figures 
in the columi~s headed by the vords, 'completccl age' ant1 'expectation,' 
respectively," etc. 

TT'e t h i ~ i k  that  taking the charge as a nl:ole, the court below merely 
explained the statute, that  tlie jury could considcr the statute but are 
not boulid by it. We think tlie statute mas complied with. 

The  court below chargcd the jury, in part, as follows: "As a basis on 
which to enable you g e r ~ t l c ~ n e ~ ~  to make this es t i~ i~atc ,  i t  is conipetent for 
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the plaintiff to show, and for you to consider, the  age of the dead man, 
Luther H. Hancock. I t  is competent for you to consider his prospects 
of life, his  habits, his character, his industry, and skill, the means he had 
for making money, the business in  which he was employed, the end of 
i t  all, gentlemen, being to enable you to fix upon the net income which 
might be reasonably expected, if death had not ensued, and thus arrive 
a t  the pecuniary worth of the deceased to his family." 

The defendants contend that  this was error. I n  Kesler v. Smith, 66 
N. C., 154 (159), Reade, J., lays down the rule as  follows: "It was 
conipctciit to inquire into his age, his strength, his healt:?, his skill and 
industry, his habits, and his character, the end of all being to get a t  his 
pecuniary worth to his family-how much net income might be reason- 
ably espected." 

I n  tliat case a new trial was granted on the ground that  evidence was 
admittcd to prove the number in the family of deceased. This was held 
error, as the necessities of the family and not the value of the life mould 
constitute the rule. 

I n  Hicks v. Love, 201 N. C., 773 (776-7), is the following: "The 
appellant excepted to evidence offered by the plaintiff that  the deceased 
providc~d for his family, tliat he had a comfortable hoine, a 200-acre 
farm, and a plenty for his family to eat and wear. 

"In determining the pecuniary advantage to be derived from the con- 
tinuance of a human life, it  is competent for tlie jury in an action for 
wrongful death under C. S., 160, to consider evidence as to the age, 
habits, industry, skill, means, and business of the deceased. Burton, v. 
R, R., 82 S. C., 505;  C 'a~fer  2'. R. R., 139 K. C., 499; Carpenter v. 
Polccr Co., 101 N. C., 130. 
",I part  of this evidence has reference to the industry of tlie deceased 

and to the business in which he was engaged, and is clenrly within the 
scope of the cases just cited; and x-e see no convincing reason for hold- 
ing that  the result of his toil as manifested in providing for the support 
of his family should not be considered as evidence of his constant atten- 
tion to business. Certainly the atlmission of the e~-idence is not ade- 
quate cause for a new trial. 17  C. J., 1386, see. 244(3 1. We are re- 
ferred by the appellant to Resler v. Smith, 66 K. C., 154; but a careful 
perusal of the case will show that  the evidence held to be incompetent 
was, in the first place, proof of the number in the family (of the deceased 
a t  the time of his death, the proposed argument being that  the number 
in the family ought to affect the damages; and, in the next place, proof 
that tht. deceased 'was often engaged in fighting' and 'was often indicted,' 
which was offered in answer to the plaintiff's evidence th,it the deceased 
'furnislled supplies to his family and mas seen carrying them provisions.' 
The  case, therefore, is  not in conflict with tlie conclusion above stated." 
Hines 2). Foundation Co., 196 K. C., 322 (323-4). 
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Further,  the court below charged the jury:  "It will be your duty, 
gentlemen, in arriving a t  a verdict upon this, or any other issue, to rid 
yourselves of any prejudices, if you possibly have any, to rid yourselves 
of any sympathy which you may possibly have. I t  is not a question of 
sympathy. I t  is just a plain, practical question, and you should give a 
reasonable and fa i r  verdict upon all of the issues, according to the evi- 
dence in this case, gentlemen." 

Further,  ~ v c  find that tlle court below said in  regard to damage: "The 
defendant in this case conteads, gentlemen, that  an  income of $25.00 per 
week in  the city of Washington, that  there would ha re  been no net in- 
come. Thc defendant contends that  you gentlemen ought to know as a 
matter of common kno~vledge and common sense that  a person can hardly 
l i w  in  Washington City for $25.00 a week, and that  in this case that  
there would have been no net income, and that the damage in this case 
can only be nominal. . . . That  there nould have been no net in- 
come, or, if any, that i t  would have been very small, taking into con- 
sideration tlle amount of his gross income." 

Taking the charge as a whole, we see no ground for a new trial. 
The many exceptions and assignments of error made by the defendants 

as to the exp~ession of opinion by the court below, the admission and 
exclusion of evidence, and as to the measure of damages are without 
merit and not prejudicial. The defendants contend that  the court below 
erred in  failing to review the elidenee and declare the law arising there- 
from, and impinged C. S., 664. We cannot so hold. Taking the charge 
as a nhole, tlle able and leariled judge in the court belon- reriened the 
evidericc, gave the contentions fairly, and charged the law applicable to 
the facts. We can see no prejudicial or reversible error on the record. 
The matter was mainly one of fact for the jury to decide. the 
eridence they could have decided either way, but rendered verdict for 
the plaintiff. 

I11 law, we find 
N o  error. 

LAURA I,. POIYELL T. GURNEY P. HOOD, C ~ ~ . ~ M I S S I ~ X E R  OF BASKS. EX EEL. 
T H E  UNITED BANK & T R U S T  COMPAXY AXD Mr. I?. DYER, JR., 
LIQCIDATING AGENT OF THE UNITED B A N K  & TRUST COMPAXY. 

(Filed 27 January, 1937.) 

1. Banks and Banking 3 1-Where assets are more than sufficient to pay 
all claims of the class, such claims draw interest from date of insol- 
vent y. 

At the date of the closing of the bank in question, plaintiff had on de- 
posit therein a certain sum, and was liable on notes executed to the bank 
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which had been hypothecated by it  to the Reconstruction Finance Corpo- 
ration. Plaintiff was thereafter forced to pay tlie notes to the Recon- 
struction Finnncc Corporation as  the holder in due course nithout obtain- 
inc an offset for the amount of her deposit. Under the facts of the case, 
l~laintiff' \I as entitled to n preferred claim against thc banli for the amount 
of her deposit, and tlic assets of the bank n w e  more thnn sufficient to pay 
all claiins of this rlass in full. Hcld: Plaintiff was enlitled to interest 
on the amount of her preferred claim from the date of tile closing of tlie 
balk,  and not nierely from the date of her payment of the notes to the 
Rcc-onstruction Finance Corporation. 

2. Same-Depositor paying note assigned a s  collateral held entitled t o  pre- 
ferred claim for  amount  of deposit upon bank's paying debt  t o  assignee 
and  having funds remaining for  distribution t o  creditors. 

Plaintiff's note mas asgigned by the payee bank before its receivership 
to the Reconstruction Finance Corporation, with other notes, a s  collateral 
security for tlie bank's indebtedness to the corporation. Upon the bank's 
insolvency, plaintiff n a s  forced to pay to the Reconstruction Finance Cor- 
poration, as  the holder in due course, the full amount of the note, and 
was precluded from offsetting her deposit, outstanding a1 the time of the 
bank's closing, against tlie note. Plaintiff's payment resclted in a partial 
discharqe of the bank's indebtedness to the Reconstruction Finance Cor- 
poration, and funds realized from other notes assigned and assets not 
assigned, completely discharged tlie hallli's i i~debtedaev tc l  the Reconstrnc- 
tion Finance Corporation, and assets and fnndq were left o~ er rsceeding thc 
amount of plaintiff's claim for distribution to creditors. Held: Plaintiff's 
claim against the bank for the amount of her deposit was n preferred 
claim against the assets of the bank. 

APPICAL by  both plaintiff and  defendants f r o m  Shclw, Emergency 
Judge, a t  September Term,  1936, of GUILFORI), Modified and  affirmed. 

T h i s  i s  n controversy without  action. C. S., 626. 
"Plaintiff and  clefcntlnnts, being parties to  a question i n  difference 

which might  be thc  subject of a civil action, and having agreed upon  a 
case corlstituti~lp the facts  upon vliicli  the  c o n t r o ~ e r s y  between them 
depcnds, hcreby ni t l iout  action, present t h e  submission thereof to  the  
Superior  Cour t  of Guilford County, to wit : T h e  court which mould 
h a ~ c .  jllrisdiction thereof if a n  action had  bren brought;  and  thereupon 
they s t ~ t  up the f o l l o ~ r i n g  as  the  facts  upon which the  controrersy 
depcnds : 

"1. D e f m d a n t  Gurney  P. Hood is  the  Conlmissioner of Banks  of the  
S ta te  of S o r t h  Carolina, and  defendant W. 1'. Dyer, J r . ,  is  the liquidat- 
ing  agent  i n  charge of the  liquidation of the ITnited B a n k  & Trllst 
Company, a banking institution chartered under  the  laws of the S t a t e  
of N o r t h  Caroliua, and f r o m  the  first day  of J u l y ,  193E?, to the eighth 
d a y  of F e b r u a y ,  1033, engaged i n  tlie trniisnction of a general banking 
business with i ts  pr incipal  office and place of business i n  the city of 
Greensboro, and  nit11 braliches i n  the towns of Burlington, Reidsville, 
and  Sanford,  in  said State .  
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"2. 011 the  8 th  clay of February ,  1933, .aid hank  closed i t s  doors and 
i i n ~ n c v l i a t e l ~  thereafter said Ilood, C'ommis~ioner, ah aforesaid, pursuant  
t o  the  s tatutes  of the S t a t e  of Sort11 C'arohna, i n  such case nladc and 
pror ided, arsuliirtl tllc possession a n d  corltrol of said bank f o r  purposes 
of l iquidat iol~,  and  placed i n  immediate  possession and  control of the  
assets niid l~ropcr t i cs  tilereof one IT. TIT. Woodley as  his  representative 
and  ah llcluitlat~ng agent thereof. Sa id  Woodley continued as  such 
liquidating a g e l ~ t  fo r  a period of sereral  inonths a d  n a s  succeeded as  
such agent  by  oile -1. G. Small,  and  thereafter  deferldant W. 1'. Dyer, 
J r . ,  \ \ a s  placed i n  ~ m m e d i a t c  pokicssion ant1 volitrol of said assets and 
properties, as t h c  reprcscntat l re  of saicl Eood ,  Commissioner, a n d  a s  
l i q u d a t i n g  ageut thcrcof, ant1 f r o m  tha t  t ime ulitil the 1)reseiit time, has  
been nncl is now such liquidatilig agent. 

"3. A t  the t ime n l ~ r l i  said bank closcd it, doors and  reused to do busi- 
nesq, plaintiff had  on  deposit i n  said b a d i  tlie s m u  of $720.95, upon 
~ 1 1 1 ~ 1 1  s11c Ilas llcretofore rec.c!ir ed f rom said Comrnissiol~t r t \ \ o  liquidat- 
i ~ i g  tlix itlclltlc, aggregxting : : > : Z ,  o r  the iunl  of $2'52.35, ant1 said bank 
:1ii(1 siiid C ' O I I ~ I I ~ ~ ~ ~ ~ U ~ I ~ ~  ;ind sirit1 l i cp t la t lng  agent,  i n  their  rc.spective 
i e l ) r c b w t n t ~ r  c capaci t~c >, arc  Ilon intlcbte(l to the 1)laintiff i n  the aluoullt 
of $ 4 6 ~ . 6 3 ,  together r \ ~ t l i  1nterc5t oil $720.98 a t  the ra te  of six per 
centum per anuum,  f r o m  bait1 h t l i  d:l> of I ~ c b r u ~ ~ r g ,  1933, to the 5th d a y  
of -\pril ,  10;1-1-, the (late of the l) : r jnlei~t  of the first of w i d  d i~ i t l cnds ,  
saitl tllr ~ d c n t l  bc i i~g  tell per cci~turu of the  mount of wit1 deposit, m d  
interest on $643.55, a t  the ra te  c~f s ix per centum f r o m  the 5th (lay of 
April,  1934, t o  the  5th da> of X L q ,  I'JS6, the  date  of the pa jn lcn t  of 
the seconcl of saicl dir idelids, <aid second di\ idelid being tx\ enty fir e per 
centurn of saitl depoiit, :rnd intercst on $465.63, a t  the ra te  of six per 
ccntuin p r r  : ~ n n u m  f r o m  said 5th day of X a y ,  1936, ulitll paid. 

"4. I ' l ior to thc r los i i~g  of s : d  b:1111<, a d  the  b c g n i ~ ~ i n g  of the 
l i q u ~ d a t i o n  thercof, l ~ l a i n t ~ i f  became i~ltlebtetl to .s:ud bank 111 the pl inci-  
1j:d <urn of ii(ib0.00, and  as  e l i d m c e  of such intlcbtedness qhe executed 
arid dcli1 ered t o  said bank or  i ts  order  her  t n o  promissory notes 111 the 
nmounts r w p e c t i ~ c l y  of $200.00 and  $280.00, saitl notes being dated 
re-1xjctirely I d  So\ernber ,  1032, and  14  J a i ~ u a r y ,  1933, both hearing 
ilitercit a t  the rate  of ,is per r e l ~ t u i n  pc,r a m u r n .  

''5. ,\f ter  the csecu t io i~  and  deli1 er: afoi cviitl of -aul oli~i.iory 
m t e -  :nid before t l w r  r e s l ~ c c t i ~ e  maturi tws.  .:lid. bad<,  be i r~g  indebted to 
the Reconstruction Finalice Corporatiou, :I corporation r l ~ a r t e r c d  under  
the la\\ s of the criiteil S t a t ~ s  of America, In a n  amount  ap1)roxirnating 
$1,250,000. hypothecated. pledged, and  deli^ eretl u i t l  note., a l o ~ i g  11 lt11 
xnany otlicr notes and collatrral,  i n  ~ ~ u n l b e r  more t h a n  one thousand, to  
said Reconstruction F inance  Corporation, as  collateral security fo r  t h e  
pajrnent  of said bank's note o r  notcs to said 1kcon.truction Fillance 
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Corporation, evidencing said bank's indebtedness thereto; and by reason 
of the premises, said Reconstruction Finance Corporation became the 
holder of said promissory notes in due course. 

"6. After the closing of said bank, and the assumptior of possession 
and control of its assets by said Commissioner, as aforesaid, and after 
tlie nlnturity of said promissory notes, demand was made upon the plain- 
tiff by said Reconstruction Finance Corporation for the payment 
thereof: tliercupon, on 11 October, 1934, plaintiff demanded that  the 
amount of her deposit aforesaid in  said bank. be offset against her said 
promissory notes, but she was advised and informed that, because said 
Reconstruction Finance Corporation was the holder i n  due course of said 
promissory notes, by reason of their hypothecation, pledge, and delivery 
by said bank to said Reconstruction Finance Corporaticn, before ma- 
turity, she had no right in lam to set u p  her said deposit in said bank 
as an  offset against said promissory notes; and, peremptory demand 
having been made by said Reconstruction Finance Corporation upon her 
to pay said notes, she had no recourse save to pay said notes, i n  full, 
together with interest, or be subjected to a suit or suits for the collection 
thereof, and an  execution against her property upon the judgment or 
judgnmits which would inevitably have been secured against he r ;  and, 
thereupon, on 11 October, 1934, being solvent, she paid said notes and 
interest i n  full, a t  which time the said Reconstruction Finance Corpora- 
tion still held as collateral securing said bank's indcbtedli~~ss to it many 
hundreds of notes of debtors of said bank v h o  ne re  not also depositors 
therein. 

"7. When plaintiff demanded as  aforesaid that  the amount of her 
said deposit be offset against her said notes, the liquidating agent i n  
charge of said bank represented to  her that  the assets thereof were not 
sufficient to discharge the indebtedness of said bank to sa d Reconstruc- 
tion Finance Corporation, and that  since she could not offset her said 
deposit against the claim of said Reconstruction Finance C'orporation, as 
the holder i n  due course of said promissory notes, she would have no 
opportunity of availing herself of her right as against said bank of 
offsetting her said deposit against her said promissory notes; she be- 
lieved the representation aforesaid of said liquidating agent and in  pay- 
ing said promissory notes relied and acted thereupon, but developments 
subsequent to tlie time of such representations and such payment have 
demonstrated that  said representation was untrue, although i t  is  ad- 
mitted that  said liquidating agent verily believed said repesentat ion to 
be t rue ;  and but for said representation, plaintiff mould not hare  paid 
her said promissory notes without the offset against them of her said 
deposit. 
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"8 T l ~ c r e  \\ere many depositors in said bank who were also debtors 
thereto, w11o failed and refused to pay their several intlc,bte(lnei~ to 
said bank, without tlie allonance of their said clcposits as offsets and 
paid their intlebtetlness oiily to the extent of thrir  several indebtedness 
less their seT era1 deposits in said bank, a t  the time of its closing as aforc- 
said;  and on or about the 24th day of January,  1936, defendant n i t h  
money dcrived from the liquidation of the assets of said bank plrdged to 
said Recoilstruction Finance Corporation, and ~ r i t h  nloney d c r i ~ e d  from 
the liquidation of assets of said bank not pledged to said Reconstruction 
Finance Corporation, completed the paymcwt in full of said bank's in- 
tlebtctlneqs to said Reconstructio~i Finance Corporation, whereupon de- 
fendants al lo~rcd in full to the debtors of said bank n h o  were also de- 
positors tlicrrill, aggrrgating in  number a1)prosimately three hundred, 
the full amou~i t  of their several and reapectixe deposits, which allowailces 
:~pprosimatetl tlie *unl of $70,000; said parment to wid  Reconstruction 
Finance Cor~~oratiori  v as made out of t h ~  proceeds of sales or collections 
made of assets pledger1 to said Rcconstruction Finance Corporation and 
of assets not so pledged ; the value of the assets returned to the dcfend- 
ants after the payment of said indebtedness n a s  q u a 1  to or in excess of 
the total amount collected hy said Reconstruction Fiiiance Corporation 
on items nllicli nould have l~een offsrt by deposit balances of debtors to 
said b:rilli but for the pledge to snid Reconstruction Finalice Corpora- 
tion of said assets and the amount paid by deferidants to said Recon- 
struction Finance Corporation on said indebtedness out of the proceeds 
of the sale and collection of unpledged assets. 

"9. The p a ~ m e n t  of said promissory notes by plaintiff, whether made 
directlg to said Rcconstruction Finance Corporation, or its representa- 
tire<, or to defentlantq, n a s  made and requlted in the partial discharge 
of said bank's indebtedness to said Reconstruction Finance Corporation 
ant1 n a s  in col~templatiori of law as if made to said bank or to de- 
fendants. 

"10. The assets now remaining in the possession of the defendants are 
insufficient to pay in full claims of unsecured creditors of said bank; 
they are sufficient, however, to pay the remairiing costs and expenses of 
liquidation, all unpaid preferred and secured claims, if any, in full with 
interest, and the claims of the plaintiff and all persons in like plight 
n i th  lier ill full, with interest from tlie date on which said bank closed, 
after  nllicli there nil1 remain a substantial amount for distribution to 
unsccured creditors and depositors, ~ h o  have heretofore received two 
di~idends ,  one of ten per ccntum, and another of twenty-five per centurn, 
respectively, on claims aggregating one million two hundred and thirty- 
nine thousand dollars." 

On  the foregoing facts the court was of opinion that  plaintiff is en- 
titled to rwover of the defendants (1) the sum of $468.63, this being 



142 I N  T H E  SUPREME COURT. [211 

the amount of her deposit i n  the United Bank & Trust  Company on 
8 February, 1933, the date of the closing of said bank, to wit, the sum 
of $720.08, less the aggregate amount of the two dividends paid on said 
deposit by the defendants during the course of the liquidation of said 
banlr, to wit, the sum of $252.35; (2 )  interest a t  the r , ~ t e  of six per 
cerltum per annum on the sum of $648.88, this being the ,imount of her 
said deposit less tlie first dividend of 10 per wntum, to wit, the sum of 
$72.10, paid thereon prior to 11 October, 1934, thc date of the payment 
by plaintiff of her notcs held by tlie Reconsiruction F i n ~ n c e  Corpora- 
tion, as holder in due course, froin 11 October, 1034, to 5 Nay,  1936, the 
date of tlle paymeilt by the defendants of the second dividmd of twenty- 
five per centum, to wit, the sum of $180.25 ; ancl ( 3 )  interest a t  the rate 
of s i s  per centum per annun1 on the sum of $468.63, this being the 
amount of said deposit less the aggregate amount of the two dividends 
paid thcwin, from 5 May, 1036, until p a i d  

The court was furthcr of the opinion that  plaintiff is entitled to a lien 
on all the assets of tlie United Bank & Trust  Company, no\\- in the 
possession of tlie defclitlautu, for the full amount of her recovery, and to 
tlle payment of said amoullt by the defendants out of mid assets, in 
preference to the claims of general and unsecured creditor3 ot the 
Unitctl Bank & Trust  Company. 

E'rorn jutlgmcnt by the court in accordance v i t h  its opinion, both 
plnintifT ancl defendants apl)ealed to the Suprcme Court, each assigning 
error in tlie juclgment. 

Ilobgood cC lt'ard for p la in t i f f .  
Smith, T V h a ~ t o n  d 1lutlgi)zs for  d e f c n d a n f s .  

COSNOR, J. I t  is ~once(le(l by both plaintiff and defendants tliat 
there is no error ill the judgmcnt in this cnse that  plaintiff recover of 
the defendants tlie sum of $468.63. I t  was ogrecd by them that this is 
the amount now due the plaintiff on her deposit in the United lhl i i i  & 
Trust Company, a t  the date of the closing of said bank, to wit, 8 Febru- 
ary, 1933. The judgmciit to that  effect is affirmed. 

The defendants contend tliat plaintiff is not entitled to rcxoTer interest 
on the amount of her deposit or any part  thert.of, and on their appeal to 
this Court assign as error i n  the judgment the allowance of interest on 
said nmount, or any part  thereof. 

I t  \\-as agreed that  after the partial liquidation of tlie assets of tlie 
United Bank & Trust  Company by the defentlants, and the paymcnt of 
t ~ o  dividends on the claims of its creditors and depositor3, aggregating 
35 per centunl of said claims, there now reniajns in the hands of the de- 
fendants sufficient assets for  the payment in full of all the costs and 
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expenses of the liquidation of the United Cank & Trust  Cornpang, of 
all unpaid secured or preferred claims against said bank, with interest, 
and of the claims of the plaintiff arid of all persons in like plight with 
her, with interest on such claims from the date of the closing of said 
bank, and that  after the payment of said costs and expenses, and of said 
claims, with interest, there will remain in the hands of the defendants 
sufficient assets for the payment of a dividend in a substantial amount 
on. the claims of depositors and creditors, xhich  are not secured or en- 
titled to preferential payment. 

I n  view of this agreement, the contention of the defendants that  
plaintiff is not entitled to recoxer interest on the amount of her deposit 
in the United Bank & Trust  Coinpany, or any part thereof, caullot I)(. 
sustained, if as adjudged by the court, the plaintiff is entitled to the 
preferential paymmt of the amount of her judgment. Conceding for 
the present that thore is no error in the judgment to that effect, there is 
no error in the judgment that  plaintiff recover interest on the amount 
of her deposit. 

I n  American I ron  d Stre1 Xanufac tur ing  Company  v. Seaboard A i r  
Line R a i l ~ a y ,  58 L. Ed., 949, in the opinion of ;Mr. Justice Lamar,  i t  is . . 
s a ~ d  : 

'(And it is true, as held in l'redegar Co. v. Seaboard A i r  Line Railway 
C'o., I05 C .  C. A, 501, 183 Fcd., 290, that as a general rule, after prop- 
erty of an  in so l~en t  is 7n custodia legis, interest thereafter accruing is 
not alloneti on debts payable out of the fund realized by a sale of the 
property. But  this is  not becaube the claims had lost their interest- 
bearing quality during that  period, but is a necessary and enforced rule 
of distribution, due to the fact that  in case of receiverships the assets 
are generally insufficient to pay debts in full. I f  all claims were of 
equal dignity and all bore the same rate of interest from the date of the 
receivership to the date of final distribution, it would be immaterial 
whether the dividend mas calculated on the basis of the principal alone, 
or  of principal and interest combined. Bu t  some of the debts might 
carry a high rate and some a low rate, and hence inequality would result 
in the payment of interest which accrued during the delay incident to 
collecting and distributing the funds. ,Is this delay was the act of the 
law, no one should thereby gain an advantage or suffer a loss. Fo r  that  
and like reasons, i n  case funds are not sufficient to pay claims of equal - .  

dignity, the distribution is made only on the basis of the principal of 
the debt. B u t  that  rule did not prevent the running of interest during - 
the receivership; and if as the r c d t  of good fortune or good manage- 
ment, the estate proved sufficient to discharge the claim in full, interest 
as well as principal should be paid. Even in  bankruptcy, and in the 
face of the argument that  the debtor's liability on the debt and its inci- 
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dents terminated at  the date of adjudication, and as a fixed liability was 
transferred to the fund, i t  has been held, i n  the rare instances when the 
assets ultimately proved sufficient for the purpose, that  creditors were 
entitled to interest accruing after adjudication. 2 Blk. Com. Cf. Joh* 
son 2.. Xorr i s ,  1915-B, L. R. A. (N. S.), 884, 111 C. C. A., 291, 190 Fed., 
460(5). 

"The principle is not limited to cases of technical banlrruptcy, where 
the assets ultimately prore sufficient to pay all debts in  full, but princi- 
pal as wcll as interest, accruing during a receivership, is paid on debts 
of the highest dignity, eren though what remains is not sufficient to pay 
claims of a lower rank in full. Central T r u s t  Co. 2). Condon, 1 4  
C. C. A, 314, 31 U. S. App., 387, 67 Fed., 84;  Richmond & I. Constr.  
Co. v. Richmond,  N .  I.  & B. R. Co., 34 L. R.  A., 625, 15 C. C. A,, 289, 
31 U. S. App., 704, 68 Fed., 116; First  N u t .  B a n k  v. Ewiag, 43 C. C. A., 
150, 103 Fed., 190." 

This principle was recognized and applied by this Court in Hackney  
v. Hood,  Commissioner of Banks ,  203 N .  C., 486, 166 E .  E., 323. I n  
that  case, the assets of an  insolvent bank in the hands of the defendant 
for liquidation and distribution among its creditors and depositors, were 
sufficient for the payment of all claims against said bank, with interest 
from the date of its insolvency. I t  was held that the creditors and de- 
positors were entitled to the payment of interest on thejr claims from 
date of the insolvency of the bank, in preference orer the rights of 
stockholders to share in  the distribution of said assets. I n  I n  re C'en- 
tral B a n k  & T r u s t  C o m p a n y ,  206 N. C., 251, 173 S. E., 340, i t  mas held 
that a preferred creditor was not .entitled to the payment of interest 
after the insolvency of the bank, on his claim. I n  that case, the assets 
were not sufficient for the payment of all the preferred claims. For  that 
reason, the principle was not applicable. 

I n  the instant case, if her judgment is entitled to pwferential pay- 
ment by the defendants out of the assets of the United Bank & Trust  
Company now in their hands, the plaintiff is entitled to recover interest 
on the amount of her deposit from the date of the insolvency of the 
bank until paid. There is error in the judgment allowing plaintiff 
interest on her claim only from 11 October, 1934. The judgment should 
be modified and interest allowed on plaintiff's claim froin 8 February, 
1933, as contended by plaintiff on her appeal to this Court. As thus 
modified, the judgment should be affirmed, if plaintiff is entitled to the 
preferential payment of her claim, as adjudged by the court. 

I t  was agreed that the payment by the plaintiff of her promissory 
notes, aggregating the sum of $780.00, and payable to the United Bank 
& Trust Company or its order, to the Reconstruction Finance Corpora- 
tion, as the holder in due course of said notes, resulted in  the partial 
discharge of the indebtedness of the bank to the said :Reconstruction 
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Finance Corporation, and that  after the payment in  full of said indebt- 
edness, assets of the United Bank & Trust  Company, i n  the hands of 
the Reconstruction Finance Corporation as collateral security for said 
indebtedness, exceeding in value the amount of plaintiff's claim against 
said bank, were delivered by the Reconstruction Finance Corporation to 
the defendants. 

I n  view of this agreement, the plaintiff has an  equity to have the 
amount of her deposit applied as a payment on her notes, with the result 
that  her deposit is  entitled to preferential payment out of the assets of 
the United Bank 8: Trust Company, now in the hands of the defend- 
ants. There is  no error in the judgment to  that  effect. On facts sub- 
stantially identical with the facts of the instant case, i t  was so held in 
Hull v. Burrell (Colo.), 1% Pac., 751, and in Becker v. Seymour 
(Minn.), 73 N.  W., 1096. 

As modified in accordance with this opinion, the judgment is 
Bffirmed. 

IiV T H E  h1ATTER O F  T H E  LIQUIDATION O F  T H E  S O R T H  CAROLINA 
BAKK AND T R U S T  COhIPANP. 

(Filed 27 January, 1937.) 

APPEAL by respondent from Rousseau, J., a t  J u n e  Term, 1936, of 
GUILFORD. Affirmed. 

This matter was heard on the petition of J. F. Cannon, for an  order 
directing J. T.  Gobbel, agent and conservator of the North Carolina 
Bank and Trust  Company, a n  insolvent banking corporation, to pay his 
claim against said corporation out of certain assets i n  the hands of the 
respondent. 

On the facts alleged in the petition and admitted in  the answer, i t  
was ordered by the court tha t  respondent pay the claim of the petitioner 
out of assets i n  his hands, delivered to him by the Reconstruction 
Finance Corporation. 

Respondent appealed to the Supreme Court, assigning error i n  the 
order. 

Loz3elace & Kirkman for petitioner. 
York & Boyd for respondent. 

CONKOR, J. There is no error i n  the order i n  the instant case. It is  
affirmed. See Powell v .  Hood, C'omr. of Banks, ante, 137. 

Affirmed. 
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F. GORDON COBB v. MRS. ESTELLE LAND CCIBB. 

(Filed 27 January, 1037.) 

1. Husband a n d  Wife § 21-Deed of separation may be  set  aside only f o r  
f raud  o r  mutua l  mistake. 
-4 deed of separation between husband and mifc, dul j  executed and 

approred by the court, is a valid and binding contract between the parties, 
and may not be set aside upon application of either except for mutual 
mistaltc, or mistake of one party induced by the fraud. undue influence, 
etc., of the other, and mistake on one side alone without fraud on the 
other is insufficient ground for cancellation of the agreement. 

2. Appeal and  E r r o r  § 40- 
Where the court hears the evidence by agreement of the parties, the 

court's findings of fact therefrom are a s  conclusive a s  the verdict of a 
jnry, and will not be disturbed on appeal when they nre supported by any 
competent evidence. 

3. Husband and  Wife § 20-Court held t o  have had discrc'tionary power 
to modify terms of deed of separation under  its provisicms. 

The deed of separation between plaintiff husband and defendant wife 
which mas dnly executed by the parties and approved by the court, pro- 
vided that  if in the future the husband's income should be materially 
reduced below the amount received by him in the twelve months pre- 
ceding the execution of the deed of separation, he might apply to a court 
of competent jurisdiction for a reduction in the amount of the monthly 
payments to the wife provided in the instrument. The husband insti- 
tuted action in this State after he had removed his residence to the State 
and had heen living here more than twelve months preceding the institu- 
tion of the action. Defendant filed answer, and both parties were present 
and represented in court. Upon evidence heard by him, the court found 
that plaintiff's income from all sources had been materially reduced, and 
reduced the monthly allowance to defendant by one-third effectire as  of 
the date of the institution of the action. Held: The court had jurisdic- 
tion, in the exercise of its discretion, to enter the order reducing the 
allowance, and i ts  judgment will not be disturbed on appeal of either 
party in the absence of any showing of arbitrariness or abuse of discre- 
tion. 

4. Appeal and Er ror  8 37- 
-4 discretionary order of the trial court is  conclusive on appeal in the 

nbscnce of abuse or arbitrariness. 

5. Appeal and E r r o r  § 39e- 
Exceptions to the admission or exclusion of evidenw which is im- 

material or not prejudicial do not entitle appellant to a new trial. 

XITEAL by plaintiff and defendant  f r o m  I'less, Jr., c J .  a t  September 
Term, 1936, of ~IECKLENBURQ. Affirmed on both appeals. 
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This was a civil action instituted by the plaintiff to set aside and 
declare void a separation agreement and decree heretofore entered into 
by the parties, and to reduce the monthly payments of $300.00 per 
month, provided for in said separation agreement, dated 19 September, 
1929, and the decree. 

I n  the court belon. are the following findings of fact and judgment: 
"This cause coming on to be 1ic.ard before J. T i l l  l'less, Jr . ,  Judge 

ixesiding, upon agreement of counqel for  lai in tiff and defendant that  
same may be heard without a jury, and that the court should find these 
facts and state his conclusions of law arising thereon, and after hearing 
the evidence, both plaintiff antl defendant being personally present and 
rcpreiented by counsel, tlie court finds the following facts : 

"That tlie plaintiff and defendant were married to each other i n  the 
year 1909, each of the parties liaving heen married to other persons 
theretofore, the plaintiff bring the father of two sons by his f i r ~ t  mar- 
r i a g ~  and tlie defeliclant being the mother of a daughter by her first 
marriage, and that  no childrcn were born to the marriage of the parties 
hereto. 

"That in the year 1920, the plaintiff and defendant entered into a 
cwntracot uliereby they agreed to live wparate and apart, said contract 
hcing clatetl 19 September, 1929, and is hereby incorporated in  these 
findings as fully as if set out herein, and that  i n  the year 1929, the 
plaintiff arid defendant separated from each other and h a w  l i d  iepa- 
rate arid apar t  c ler  S ~ I I C P ,  and entered into a contract ~ i l i ~ r c b y  they 
agreed to l i ~  e separate a d  apart, said contract being dated 19 Septern- 
ber, 1029. 

"The court further finds as a fact that  thereafter, to n i t ,  on T Oc- 
toher, 1029, the partie, agreed that  a decrec should be entered in tlie 
court of colnrnori pleas of Lancaster County, South Carolina, nllicli in- 
corporated a part  of the terms of the separation agrecment, said decree 
being made a part  of these findings as fully as if set out herein. 

"The court further finds as a fact that  no increase or decrease in  the 
monthly allowance of $300.00 as provided for i n  the separation agree- 
rncnt, and in  the decree has been made by any court or by consent since 
that  date. 

('It is further found as a fact, that  a t  the date of said separation 
agreement and of tlie decree, that  the plaintiff had an  annual income of 
a I~~ , ros ima te ly  $24,000, approuiniately $15,000 of wllicli was received as 
salary antl bonus as general manager of the Laiicaster Cotton Mill, the 
remainder being d c r i ~  ed. from dividends, interehts, and rent.. 

('The court fnrther finds as a fact tha t  from the years 1929 to July,  
1934, the plaintiff continued in  the employnlelit of the Lancaster Cotton 
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Mill and that his income from all sources remained at  approximately 
$24,000. 

('The court further finds that the plaintiff is 56 years of age, is in 
good health, and that he is regarded as an expert textile manufacturer; 
and that his property is reasonably worth the sum of $150,000, and that 
he has no liabilities. 

"The court further finds as a fact that the plaintif'f's employment 
with said mill terminated in July, 1934, and that the mill paid him 
$500.00 per month from that date up to and including January, 1935, 
at which time the plaintiff was employed by the Pcmona Mills in 
Greensboro, North Carolina, at a monthly salary of $500.00, which 
amount he continued to receive until and including July, 1936 ; where- 
upon his employment with the Pomona Mills terminated, and since said 
time plaintiff has received no salary from any source, but that he is 
entitled to receive from the Gordon Realty Company, a real estate busi- 
ness in Charlotte, North Carolina, salary and dividends iotaling $250.00 
per month. 

"The court further finds as a fact that the income of the plaintiff 
from sources other than salaries has not been reduced since 1929, and 
that in addition thereto he has other incomes not received in 1929; the 
court finding as a fact that his income from July, 1934, to July, 1935, 
was $12,500, and that his income from July, 1935, to ,July, 1936, was 
$12,500, and that the income of the plaintiff for the year (from July 1, 
1936, to July 1, 1937) may be reasonably expected to am~mnt to $10,000. 
The court further finds as a fact that the plaintiff has paid the defend- 
ant the sum of $300.00 per month, as required by the separation agree- 
ment, up to and including the month of July, 1934, and that he has 
made no payments to the defendant since that date. 

"The court further finds as a fact that this action was instituted by 
the plaintiff in the Superior Court of Mecklenburg County on 11 Aug- 
ust, 1934, and that the answer therein was filed by the dsfendant within 
the tirne required by law, after plaintiff published notice of summons, 
the defendant not being a resident of the State of North Carolina. 

"The court further finds as a fact that the plaintiff is a citizen and 
resident of Mecklenburg County, and that he maintained his residence 
in the State of North Carolina more than 12 months preceding the com- 
mencement of this action. 

"Upon the foregoing findings of facts, the court is of the opinion and 
so holds that the plaintiff's income from any and every source has been 
materially reduced and diminished below the amount of such income re- 
ceived by him during the 12 months next preceding the date of the 
separation agreement and decree; that the Superior Court of Mecklen- 
burg County, North Carolina, under the facts above fouzd, is a court of 
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competent jurisdiction for the determination of monthly payments to be 
made by the plaintiff to the defendant following the said reduced in- 
come, and the court is further of the opinion and so holds as a matter of 
law, that  upon such showing by the plaintiff that  the amount of pay- 
ments to be required of the plaintiff i n  the future are within the sound 
d i x x t i o n  of the court, and the court has the authority to reduce the 
said payrrirnts as of the date of the reduced income, and to award judg- 
ment to tlie defendant and against the plaintiff in the amount of s a ~ d  
reduced payments over tlie period during which no payments have been 
made to the tlcfcndant by the plaintiff, and that  in fixing the amount of 
said payments that  the court should e o n d e r  both the income and the 
assets of the plaintiff. 

'(Tllereupon, the court concludes upon such findings of fact and con- 
clusions of law and in its discretion, that  the plaintiff is entitled to a 
reduction of $100.00 per month, xhich  said reduction is made as of 
1 A u g u ~ t ,  1934, to date, and until further orders of the court. 

"The plaintiff specifically requests the court to hold as a matter of 
law that  the separation agreement is void in 1~11ole or i n  part, and of no 
effect for that  i t  appears on its face to be unjust, inequitable, and with- 
out legal effect. Upon the failure of the plaintiff to offer evidence 
tending to support his contentions, and in the absence of any evidence 
upon plaintiff's allegations that  the same was induced through duress, 
and so forth, the court refuses to make such holding, and holds as a 
matter of law the contract is valid and binding upon the parties. 

"It is thereupon considered, ordered, and adjudged, that  the defend- 
ant, Nrs.  Estelle Land Cobb, h a w  and recover of the plaintiff the sum 
of $5,200, being 26 monthly payments a t  the rate of $200.00 per month, 
and that  the plaintiff pay the cost of this action. 

"The recluest of the defendant that  allowance be made for counsel 
fees, for  the services rendered by her counsel up  to and including this 
hearing, is denied in the discretion of the court. 

"I t  is further considered, ordered, and adjudged, tha t  pending further 
orders of this court, tha t  the plaintiff pay to the defendant, Mrs. Estelle 
Land Cobb, the sum of $200.00 per month on or before the 10th day of 
each calendar month a t  such place as the defendant may from time to 
time fix tlie first payment upon said allowance to be made on or before 
10. October, 1936. 

"This cause is retained for further orders, including such orders as 
the reasonable allowance for attorney fees to counsel for defendant, for 
any se r~ ices  rendered to the defendant from and after this date." 

Defendant excepted and assigned errors, and appealed to the Supreme 
Court on the ground that  the court committed error i n  its conclusions of 
law and in signing the judgment, in that  the court failed to render judg- 
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ment i n  favor of the defendant and against the plaintiff for  the sum of 
$7,800, with interest on each monthly installment of $300.00 from the 
time each installment was due, on the 10th of the month, until paid. 

The plaintiff made numerous exceptions and assignments of error and 
appealed to the Supreme Court. The  material ones will, be considered 
in  the opinion. 

Jake F. AT-ewell for plaintiff. 
G. T .  Carswell, Joe E. Erv in ,  and T V .  C.  McDotv for de!endant. 

CLARI~SOIT, J. The plaintiff and defendant are husband and wife, 
and prior to 19 September, 1929, lived in the town of Laicaster, South 
Carolina, where plaintiff was employed in the Lancaster Cotton Mills. 
They lived together with two sons of plaintiff by a former marriage and 
one daughter of defendant by a prior marriage, there being no children 
by this marriage. Owing to differences they entered into a separation 
agreement, dated 19 September, 1929. The separation agreement seems 
to have been carefully drawn and executed by the parties. Section 3 of 
the separation agreement is as follows : 

"The said husband shall, during the joint lives of himself and his said 
wife, pay to the said wife the sum of $300.00 per month, payable on or 
before the 10th day of each month, a t  such place as the v i f e  may from 
time to time fix; provided, however, that  if a t  any time in the future 
said husband's inconle from any and every source whatsoever shall be 
materially reduced or diminished below the amount of such income re- 
ceircd by him during the 12 months nest  preceding the date of this 
ins t r~~rnent ,  then the husband shall h a ~ e  the right to apply to the court 
of competent jurisdiction for a reduction in the amount of the monthly 
p y m e n t s  provided for above, and such court may grant  such reduction 
in the amount of said monthly payments as it in its discretion may find 
and detcrminc to be in  keeping with such reduced inconle of the hus- 
band." 

Section 8 :  "Such legal steps mag immediately be taken and/or pro- 
ceedings had as will render this instrument a valid and legal contract, 
binding upon and enforceable against each of the parties hereunder 
under the laws of the State of South Carolina, and the husband shall 
pay the expense and costs of such proceeding." 
,I decree was signed in the Lancaster County, South Carolina, court 

by T. J .  Rlmldlin, presiding judge of the 6th Circuit, embodying the 
a b o ~ c  separation agreement by the parties, and duly witnessed and 
signed as fo l lom:  "We consent to the foregoing decree. Estelle Land 
Cobb, Plaintiff. F. Gordon Cobb, Defendant." I n  the decree, among 
other things, is the following: "It  is ordered, adjudged, and decreed: 
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Tha t  the x-ritten agreement made and entered into by and between the 
 lai in tiff, Estelle Land Cobb, and the defendant, F. Gordon Cobb, be and 
the same is hereby ratified and confirmed in all respects and made the 
judgnlent of the court." 

On 11 ~ l i q p t ,  1934, the plaintiff, who had become a resident of 
Necklenburg County, North Carolina, brought this action in the Su- 
perior Court against the defendant. 

The prayer of plaintiff's complaint is as follows : 
(1) That  the monthly payments of $300 in  the separation agreement 

and the decree "be set aside, revoked, and diminished to nothing." 
( 2 )  That  the separation agreement and decree "be set aside, revoked, 

canceled, and declared void." 
(3 )  That  the plaintiff in this action be allo~ved to go without day, 

"free from further harassment and annoyance by the defendant in this 
action." 

The defendant denied the material allegations of the complaint and 
prayed the court as follows : 

(1 )  "That the court mill declare the contract bctween the parties 
hereto, a copy of which is attached to the complaint marked 'Exhibit A,' 
as the valid and binding obligation of plaintiff, and will enter an  order 
requiring the plaintiff to fulfill and perform the terms and conditions 
thereof ." 

( 2 )  "That the court will adjudge defendant entitled to recover of 
plaintiff the sum of $300.00 per month, beginning with the month of 
August. 1934, until the trial of this action, and mill render judgment in 
favor of the defendant and against plaintiff therefor." 

(3 )  "That by reason of the plaintiff's failure to make payments of 
$300.00 per month, as provided for in said contract, for  the months of 
August, 1934, through ,lugust, 1936, the plaintiff is indebted to the de- 
fendant i n  the sum of $7,500, with interest." 

From a careful reading of plaintiff's complaint, we cannot see how 
the separation agreement and decree can be set aside, re\ oked, csnccled, 
and declared void. The plaintiff also brings this action to hare  the 
allo~vance diminished to nothing lunder section 3 of the separation agree- 
ment, and a t  the same time says the agreement is void. To set aside the 
separation agreement and decree, there must be allegation and proof of 
fraud or mistake. 

Essential elements of "actionable fraud" are representation. falsity, 
s c i e n f e ~ ,  deception, and injury. L e g g e t f  E l e c f r i c  ( '0. 11 .  I J Ior r i~on ,  ID4 
N .  C., 316; Bmns v. Davis, 186 N. C., 41; Peyfon  v. G r i p n ,  195 N. C., 
685. 

I n  order to entitle a party to the correction of a written contract, he 
must allcge and p row a mistake of material facts on his part, and that  
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of the plaintiff as well, or  mistake on his part, and some fraudulent 
practice or act on the par t  of the plaintiff, whereby lie mas misled. 
X c H i n n  c. P a t t o n ,  92 N. C., 371, 374. A mistake of one party will 
not entitle him to correction of a written instrument, bul, when there is 
mutual mistake, or mistake on one side, and either fraud, surprise, 
undue influence, misapprehension, imposition, or like cause on the other, 
giving rise to the plaintiff's mistake, the court will give relief. W h i t e  
v. Richmond,  etc., R. Co.,  110 N. C., 456, 460; D n y  v. .Ua?j, 84 N. C., 
408; Sfr ick land  v. Shearon,  1 9 1  S. C., 560; Crawford  I ) .  Wil loughby ,  
192 N. C., 269; Insurance Co. v. Edger ton ,  206 X. C., 402 (407) ; 
Olicer v. H e c h f ,  207 N. C., 481; Crews 21. Crelcs, 210 N. C.. 217. 
Se i the r  can the separation agreement or decaree be set aside except for 
fraud or mistake. 

I n  the pleading there is neither sufficient allegation of fraud or mis- 
take or evidence sufficient to set aside the separation agreement or 
decree. I t  was agreed in the court below that  the niatter "may be heard 
without a jury, and that  the court should find these facts and state his 
conclusions of law arising thereon." The c30urt below heard the evi- 
dence, found the facts, and stated his conclusions of l ~ n - .  I t  is well 
settled that  the findings of fact, if there is any evidence to sustain them, 
are as binding on us as if the facts were submitted to and found by the 
jury. 

The facts found by the court below were supported by eridence, and 
we must sustain them. The question of how much the llusbaad's income 
had b e ~ n  reduced was o m  of fact, and the court reduced same one-third 
and required plaintiff to pay $200.00 a niontll instead of $300.00. The 
separation agreement and decree gave the court tliscretion "to be in 
keeping with such reduced income of the husband." There is no evi- 
dence that  the court abused its discretion or acted arbitrarily. The 
plaintiff chose the forum to be heard in  and must abide the result. 
Gnder section 3 of the separation agreement the discretion is clearly 
given. 

The exercise of this discretion, when not abused or arbitrary, is bind- 
ing. The  plaintiff is bound by the findings of the court below. The 
judgment of the court below was that  the plaintiff recover $5,200, being 
twenty-six monthly payments a t  the rate of $200.00 a msnth.  The de- 
fendant contends tha t  the amount should be $300.00 a month. Tvc can- 
not so hold. The defendant, as well as the plaintiff, gave the discretion- 
ary  power in  the separation agreement or decree and is bound by same. 
I n  rendering judgment for the deferred payments due defendant, we can 
see no error. The plaintiff himself submitted to the jurjsdiction of the 
court,, and from the separation agreement the implication mas that  what- 
el-er the court found to be due by plaintiff he had to pay, and judgment 
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mas rendered accordingly. At least there is  n o  rerersible o r  prejudicial 
error .  F r o m  t h e  view we take of th i s  case, we see n o  prejudicial  o r  
reversible e r ror  i n  a n y  of t h e  exceptions a n d  assignments of e r ror  made  
by  plaintiff o r  defendant. T h e  plaintiff's exceptions and  assignments of 
e r r o r  were mostly made  t o  the  admission and  exclusion of evidence, im- 
mater ial  i n  i ts  nature.  

W e  find n o  e r ror  i n  ei ther  plaintiff's or defendant 's appeal.  
Affirmed. 

MRS. NADINE L. KELLP, ADMINISTRATRIX OF KEARNS LITTLE KELLP, 
v. J. C. HUNSUCKER AND DEWEY COOK. 

(Filed 27 January, 1937.) 

1. Automobiles § lac-Instruction t h a t  speed limit upon bridge was ten 
miles per  hour  held without e r ror  in cause arising prior t o  effective 
d a t e  of ch. 311, Public Laws of 1936. 

Chapter 140, see. 15, Public Laws of 1917, providing a speed limit of 
10 miles per hour in traversing a bridge, is not repealed by see. 4, ch. 148, 
Public Laws of 1927, since the latter act does not purport to cover the 
whole field of speed regulation upon the State highways, and the pro- 
visions of the former act are  not repugnant to those of the latter act, 
nor are  the provisions of the Act of 1917 repealed by see. 2, ch. 235, 
Public Laws of 1931, since this section is not inconsistent with the ten- 
mile limit, and in a n  action to recover for the death of plaintiff's intes- 
tate who was struck by a truck just after i t  had traversed a bridge enter- 
ing an incorporated town, a n  instruction that  the speed limit on the 
bridge mas ten miles per hour, and that speed in excess of that limit 
constituted negligence per sc, is hcld without error. 

2. Statutes § 10- 
Repeals by implication are  not favored, and two acts relating to the 

same subject matter must be irreconcilable in order for the later to 
repeal the former. 

3. Automobiles 5 18h:  Appeal a n d  Er ror  § 39g-Alleged error  i n  t h e  
charge held not prejudicial under t h e  facts of this case. 

Where the court correctly charges that under the statutory provision 
applicable the lcgal speed limit a t  the locus in quo was ten miles per 
hour, error in the instructions in applying another provision of the 
statute limiting the speed to fifteen miles per hour approaching an inter- 
section c:tnnot be held for prejudicial error on defendant's appeal. 

4. Autonlobiles 18g-Evidence of negligence i n  traveling a t  excessive 
speed and  failing t o  keep proper lookout held sufficient fo r  jury. 

Evidence that  defendant drol-e his truck over a bridge entering an in- 
corporated town a t  a speed in excess of that  allowed by the applicable 
statute, and struck and Billed plaintiff's intestate, a four-year-old boy, a s  
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he was crossing an intersection made by a street entering, but not cross- 
ing, the highway immediately beyond the bridge, that  defendant's view 
was unobstructed and that  he could hare  seen inteqtate had lie been 
liceping a proper lookout, and could hare aroidcd the accident by turning 
a few feet to the left, with evidence raising a reasonable inference that  
defendant must have been looking a t  smolw boiling over the side of the 
bridge from a train pasqing under the bridge, and did not see intestate 
until upon him. whcn. because of escessire speed, he did not hare time to 
t w a  to thc left, but struck intestate about two and n half feet from the 
right side of the highway, although the  hole of the eighteen-foot high- 
!!:);\- was open, is 71cld  sufficient to be submitted to the ju ry  on the issues 
of negligence and prosimnte cause. 

5. Negligence § 1% 
1 four-ymr-old boy is eonclusirely presllllled to be inc3apable of negli- 

gence, p r i m a r ~  or contributory. 

A \ ~ r ~ : ~ r ,  1)y dcfentlants f r o m  I l n r t l i n g ,  J., and  a jury. a t  M a r c h  30 
Term,  193G, of M ~ c - r < r , ~ s n c ~ c , .  X o  error .  

This  is a n  action f o r  actionable negligence brought by plaintiff 
against defentlantq f o r  damages. 

F a c t s :  Plaintiff'.: intcstatc, a f o u r  and one-half year  old child, m s  
s truck d o ~ m  and killed by a t ruck  d r i r e n  bv the  defendant  Dewey Cook, 
the  cm!)loycc of the  defendant J. C'. I Iunsucker ,  a t  n s t r w t  intersection 
i n  the r t ~ i t l c n t i n l  district of the  r i l lage of lit. Gilcad, S-or th  Carol ina,  
on 2 5  J u l y ,  1033, about  1 :00 1). m. i n  the  afternoon. D m e y  Cook and  
t v o  other  men wcrc r iding i n  the  t ruck together. Tllc n ~ i d d l e  m a n  had  
n saudn-ich i n  a bag i n  his  lap, eat ing hi. dinner. 7'11~ point uhc>rc 
plaintiff's intestat?  v a s  s t ruck is a t  the eastern end of a bridge, whereby 
the  pr incipal  street of the tov l l  of Mt .  Gilcad (which 1s also a S t a t e  
h i g h m y )  crosses over a deep rai l road fill;  the  intersecting side street 
runs  parallel to  the  railroad. south of tlic m a i n  street 01 highway, and  
joins bu t  does not cross the  m a i n  street a t  the east end of this  bridge. 
T h e  child s tar ted across t h e  m a i n  street a t  this  intersection, going f r o m  
south to north,  and  was s t ruck when about  t ~ r o  and  a half feet onto t h e  
h i g h ~ a y .  T h e  bridge includes a rc>gulation 18-foot h igh~vay ,  v i t h  side- 
walks of 4$4 feet on  each side, and  beyond this is a solid rai l  o r  parape t  
about  345 feet high. T h e  road is s t raight  and  lercl  on  both approaches 
to  the  bridge f o r  several hundred yards, and  the  defendant  was t ravel ing 
i n  a n  easterly direction approaching the  town of AIt. Gilead. A t r a i n  
was passing under  the  bridge a t  the  same tinw t h a t  the  defendant 's t ruck  
u a s  passing over the  bridge, and  t r a i n  smoke n.as boiling u p  over the  
edge of the  parapet.  

Plaiut i f f ' s  witness 11. 0. Holderfield testified t h a t  the  t ruck  entered 
t h e  bridge t r a w l i n g  a t  f r o m  35 t o  40 miles a n  hour  and  t h a t  i t  did not 
stop un t i l  i t  had  gone some 75 feet  f r o m  where t h e  child was lying. T h e  
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child was lying in the road where he was struck two feet from the south 
edge of the paremcnt, six to eight feet from the east end of the bridge. 
The  evidence was to the effect that  the truck did not turn out of its 
course to the left as i t  had room to do before it struck the rliild. The 
e v i d c n c ~  was also to the effect that  the child n7as in  plain vicm of anyone 
coming up the highway for cereral hundred yards from the time he 
ctcppcd out of the side road and passed the parapet of the bridge until 
he  reached thc place where he was struck. 

The iwm iuhmitttll to the j u ~  and the ansners thereto n-ere as fol- 
Ions : 

"(1) Was the plaintiff's intestate killed by the negligence of the de- 
fendants ? Answer : 

" (2)  Did the plaintiff's intestate by his o n n  negligence contribute to 
his injury, as alleged in the answer? Ansner : 'So.' 

" ( 3 )  T h a t  d a n q e ,  if any, is plaintiff extitled to recover? Xnsner :  
'$3,699."' 

The court below rendered judgment on the verdict. Defendante. nlatle 
numerons exceptions and as5ignmcnts of crror and appealed to tlw Su- 
preme Court. Thc material ones xi11 be considered in the opinion. 

P h n r r  cC. Bell for p la in t i f f .  
J o h n  ,If. R o b i n s o ~ t  a n d  H u n t e r  JI. J o n e s  for  d e f e n d a n t s .  

CLARKSOS, J .  ,It the close of plaintiff's evidence and a t  the close of 
all the elidence, the defendants in the court helo~r. made motions for 
judgment as in case of noniuit. C. S., 567. The court below overruled 
thp,ce motions, and in this we can see no error. 

The defendants contend that  it n as error in the court helow to charge 
tha t  the speed limit on the bridge Tias ten miles per hour. We cannot 
qo hold. This chargc was bottomed on ch. 140, p.art of scc. 15 of the 
Public L a m  of 1917 (par t  S. C. Code, 1935 [Michic], irc. 2616) .  a i  
fol1on.q: "Upon approaching an  intersecting high~vay,  a bridge, darn, 
sharp curvc, or decp deqcent, and also in t r a ~ e r s i n q  such intersecting 
highn-a?, bridge ,  danr, c m ~ e ,  or descent, a person operating a motor ve- 
hicle .hall l i a ~ c  i t  under control and operate i t  a t  such speed, n o t  t o  
P ' C C C P ~  ~ P T L  ~ ~ I c P  a n  h o u r ,  having regard to the traffic then on such high- 
n a y  and the safety of the public." (Italics ours.) 

Public L a n s  of 1927, chap. 148, is an  act kno~!n as the Uniform Act 
Requlating the Operation of T'ehicles on High~~ag . .  We quote in p a r t :  
( Sec. 4-R~strictions as to Speed. ( a )  person driving a vehicle 

on a h ighnag shall drive the same a t  a carefnl and prudent speed not 
greater than is reasonable and proper, having due regard to the traffic, 
surface, and xiidth of the highn ay, and of any other conditions then ex- 
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isting, and no person shall drive any vehicle upon a highway a t  such a 
speed as to endanger the life, limb, or property of any person and in no 
event a t  a rate of speed greater than forty-five miles per hour. 

"3. Fifteen miles an  hour when approaching within iifty feet and in  
traversing a n  intersection of highways when the driwr 's  view is ob- 
structed. A driver's view shall be deemed to be obstructed when a t  any 
one time during the last one hundred feet of his approach to such inter- 
section he does not have a clear and uninterrupteed v i e r  of such inter- 
section and of the traffic upon all the high~vays entering such intersec- 
tion for a distance of two hundred feet from such intersection." 

Section 66 of the act says: "All laws or clauses of laws in  conflict 
with this act are hereby repealed." 

I t  is well settled that  repeals by implication are not favored, and the 
repugnancy between the later and the former act must be wholly irre- 
concilable in  order to work a repeal of the former. I n  L!?. 1 ' .  Foster, 185 
X. C., 674 (677))  speaking to the subject: " In  Black on Interpretation 
of Laws, 579, p. 351, i t  is said, 'Repeals by implication are not favored. 
-1 statute will not be construed as repealing prior acts on the same sub- 
ject ( i n  the absence of express words to that  effect) ullless there is a n  
irreconcilable repugnancy between them, or unless the new law is evi- 
dently intended to supersede all prior acts on the mattel i n  hand and to  
comp&e in itself the sole and complete s ~ s t e m  of legislation on tha t  
subject.' " 

Public L a w  of 1927, chap. 148, did not, intend to (cover the whole 
subject; on the contrary, i t  says that  only all laws or cl ,~uses of l a m  in 
conflict with the act are repealed. 

Public Laws of 1931, chap. 235, see. 2, reads as follo~vs: ". . . 
The State Highway Comn~ission, or other governmental agency having 
control over any bridge constituting a par t  of the highvxys of the State, 
may, by suitable signs or markers a t  each t>nd of such bridge, post the 
safe speed and carrying capacity for such bridge, and r o  motor vehicle 
or trailer shall be operated over such bridge a t  a greater speed or with a 
total gross weight of vehicle and load greater than  ?osted speed or 
carrying capacity." 

Section 3 is as follows : "A11 lams or parts of laws inconsistent with 
the provisions of this act be and the same are hereby repealed." This  
section is not inconsistent with the ten-mile limit. 
IT. C. Code, 1935 (Michie), sec. 2508 (1917, chap. 140, sec. 1 ) )  i n  

part  defines a public road as follows: "The term 'puklic highway' or 
'highways' shall be construed to mean any public highway, township, 
county, or State road, or any country road, any public st:-eet, alley,, park, 
parkway, drive, or public place in any city, village, or town. The term 
and words 'business portion of any city or village' shall be construed to 
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meall the territory of a city or incorporated village contiguous to a pub- 
lic h igh~vay nhich  is a t  that  point either nholly or partially built up  
n i t h  structures devoted to busine-i." 

Chapter 311 of the 1935 Public Laws of Xor th  Carolina is in part  as 
follons : "Sec. 1 (n ) .  Street or Highway. The entire width betneen 
property line? of every n a y  or place of whatever nature, n h m  any par t  
tl~ereof is open to the use of the pnLlic as a niattrr of right for the pur- 
povs  of I ehicular traffic." 

"Scc. 2. 2\n~cntl  article t n o  of .aid act (Pu1)lic L n s  of 1927, chap. 
119) Ly striking out sec. four, antl sul).titnte in lien thereof ncn kection 
four a5 follov s : See. 4. Speed Restrictions. ( a )  S o  person 4 a l l  drive 
a ~e l i i c l c  on a h igh r~ay  at a ,peed greater than  is rea.onablr a d  pru- 
dent under the conditions then existing. 

( ' (b)  T h e r e  no special hazard exist? the follo~ring speeds shall be 
lanful .  but any s ~ ~ e e d  in excess of said liniits shall be p r i m n  fctrie evi- 
dence that  the sl~eed is not reakonable or prudent and that  it is unlanful  : 

"1. TIT-enty miles per hour in any busincis district. 
"2. Twenty-five miles per hour for motor \eliicle designetl, equipped 

for, or engaged in transporting p-operty;  and thir ty miles per hour for 
such motor rehicle to which a trailer is attached. 

"4. Forty-file miles per hour under other conditions. 
"(c)  The fact that  the speed of a veliicle is lolrer than the forcqoing 

pri~rza  facie liniits shall not r e l i e ~ c  the driver from the duty to decrea5e 
speed ~vhen  approaching ant1 crowing an interscction, when approaching 
and going around a curve, n h e n  approacl~ing a hill crest, nhen  traveling 
upon any narrow or ninding roadnay, or nhcn  special hazard exists 
with respect to pedestrians or other traffic or hy reason of weather or 
highway conditions, and speed shall be decrea-erl as may be neces-ary to 
avoid colliding n i t h  any per.on, vehicle, or other conreyanec on or 
entering the h ighnay in conipliance with legal requirements, and the 
duty of all persons to use due care," etc. 

Section 6 is as follons : "That all l ans  and clauses of l ans  in conflict 
with the prolisioni of thi, act arcL l ie rcb  n~oclifietl so as to conform to 
this act." 

The killing of plaintiff's intestate took place on 25 Ju ly ,  1933, before 
the above l a v s  of 1905 were enartcvl. 

Public-Local L a n i  of 1927, chap. 148, sec. 4, par. 3, 1s. as follo\ \<:  
'(Fifteen miles an  hour n h e n  approarching nithi l l  fifty feet and in tra-  
versing an  intervetion of highwagi nhcn  the driver's view is obstructed. 
A d r i v d s  view shall bc deemed to bc o1)structetl n hen at any onr time 
during the last one hundred fret of his approach to inch intcrwction lie 
does not hare  a clear ant1 uninterrupted v i m  of hllch interiection antl of 
the traffic upon all the highnays entering iucli intersection for a dis- 
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tance of two hundred feet from such intersection." This changed 
chap. 272, Public Laws of 1925 ( D ) ,  which reads as f o l l ~ w s  : " (D)  Fif-  
teen miles per hour in traversing a n  intersection of highways when the 
driver's viem is obstructed. A driver's view shall be deemed to be ob- 
structed when a t  any time during the last one hundred feet of his ap- 
proach to such intersection he does not have a clear and uninterrupted 
view upon all of the highways entering such intersectior for  a distance 
of two hundred feet from such intersection." 

The court below charged the jury as follo~vs : "The court charges you 
under the law of this State, when a person driving a motor vehicle ap- 
proaches a bridge i t  is his duty under the law to slow down to ten rniles 
a n  hour. 

"That when he approached a n  intersecting road where two roads come 
together and go on, both follow the same road, tha t  is z n  intersection; 
i t  does not mean one road coming up the highway and following the 
highway; that  is not a n  intersection under this statute. Upon approach- 
ing an  intersection i t  is the duty of the driver to slow down to 15  miles 
a n  hour, if a t  any point within 100 feet from the interse,:tion." 

There was e d e n c e  to the effect that  the intersection between the 
highway and the side road wliich entered the highway at the end of the 
bridge was obstructed v i th in  the terms of said statute. The  charge as 
set forth x-as not in accordance with the statute. The  plaintiff in her 
brief says: "I t  is frankly admitted that  this instruction was not suffici- 
ently clear for the jury to ascertain that  the court intended to limit it  
to intersections where the driver's viem is obstructed." We do not think 
i t  reversible or prejudicial error, as the law of the road only allowed de- 
fendants to travel 10 miles an  hour when crossing the bridge. This 
charge, if correct, allowed them to travel faster, which was favorable to 
defendants. 

On  the aspect of nonsuit, which cannot be sustained, Tre may say:  A 
careful reading of the record in this case shows that  defendant Dewey 
Cook was driving down the highway a t  an  excessive ral-e of speed and 
without keeping a proper lookout. I t  is a reaqonable inference that  he 
was watching the train. The evidence was that  the t i a in  smoke was 
boiling over the edge of the bridge and the train was passing under the 
bridge a t  the same instant that  the truck was crossing it. The noise and 
smoke, no doubt, attracted .Dewey Cook's attention away from the road, 
and he did not see the child until he was right on him and i t  v a s  too 
late either to stop the truck or to turn  i t  out of the child's path. H e  had 
the entire width of an  18-foot highway within r l ~ i c h  to dodge the child, 
if he had been keeping a proper lookout. I t  is a reasonable inference 
that  the child was within their vision for a t  least thirty or forty yards 
because a n  automobile going forty miles an hour would travel a t  least 
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that  distance while a four and a half year old child was traveling seven 
or eight feet. ,111 this was a matter for  the jury to determine. The 
violation of the rule of the road was negligence per se, and if the proxi- 
mate cause of the injury, defeildants nere  liable for negligence. A11 
this n a s  left to the jury under proper i~~s t ruc t ions  by the court below. 

I n  Goss  21. W i l l i a m s ,  196 S. C., 213 (221-2), this Court sustained 
Judge Sinclair's charge as follows: "You are instructed that even 
though the injured party through his ow11 negligence placed himself i n  
a position of peril, he may recoTer if the one who injured him discoxers, 
or by the exercise of ordinary care, could have discorered him in time to 
have avoided the injury. The defendant ~vould not be relieved of lia- 
bility by reason of the fact that  he did not see him, but the law holds 
him to the respoilsibility of seeing n h a t  he could have seen by keeping 
a reasonablp rigilant and proper lookout. You arc instructed that  the 
mere fact that a child runs in front of a moving rnotor vehicle so sud- 
denly that  the driver had no notice of danger, does not necessarily re- 
lieve a defendant from liability. There still remains the question 
nhether the negligent driving of the automobile made i t  impossible for 
the driver to avoid the accident after seeing the child, or whe11 by tlie 
exercise of reasonable care. such driver could have seen the child in time 
to aroid the injury, there being a greater degree of ~va tch fu lne~s  and 
care required of automobile d r i ~ e r s  as to children than  adult^.'^ 

I n  that  case the defendant tendered no issue as to contributory negli- 
gence, although the minor was between seven and eight years old. I11 

this rase the child was four and a half years old. X o o r e  v. Polcell ,  205 
N. C., 636. 

l ' amer ,  J., speaking for the Court in a 11-ell-considered opinion in 
C'anzpbcll c. L a u n d r y ,  190 K. C'., 649 (651-2), citing a nealth of au- 
thorities, says : "There must, of necessity, be a period ~ i t h i n  which a 
child is incapable of exercising care to such a degree as may be other- 
 vise legally applicable to the giren situation. K e  are of the opinion 
that  a child four years old is incalmble of negligence, primary or con- 
tributory. . . . This ruling is in accord n i t h  the decisions tlirough- 
out the country, as indicated by the folloning: X c D e r n ~ o t f  v. Serr.re, 
202 U .  S., 600. I n  this case the Court affirmed the judgment for plain- 
tiff, a boy six years and 10 months old. The tr ial  court instructed the 
jury that, since plaintiff was under seven years of age, contributory 
negligence could not be attributed to him." 

I n  B e v a n  v. Car te r ,  210 N .  C., 291 (292), S t a c y ,  C. J., for the Court, 
said:  ''Was i t  proper to submit to the jury the contributory negligence 
of the plaintiff? The anslyer is, 'So. '  

"It was said in  C a m p b e l l  2;. L a u n d r y ,  190 1. C., 649, 130 S. E., 
638, 'A child four years old is incapable of negligence, primary or con- 
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tributory. '  Fur thermore ,  there is  n o  plea of contr ibutory negligence. 
C. S., 523. N o r  would such a plea avai l  as  against  a four-year-old 
plaintiff. Jordan v. Asheville, 112 N. C., 743, 16  S. E., 760." Boykin 
v. B. I:., ante, 113 (115). 

W e  have cited m a n y  statutes  i n  reference t o  t h e  l a w  of t h e  road and  
at tempted t o  b r ing  some of t h e m  up-to-date. W e  see n o  prejudicial  o r  
reversible e r ror  i n  a n y  of t h e  defendants'  exceptions and  assignments of 
error .  

F o r  t h e  reasons given, we find 
No error. 

RUFUS J. PICKETT v. W. A. FULFORD AND WIFE, ROSA L. FULFORD; 
W. J. BROGDEN, TRUSTEE; W. S. LOCKHART, TRUS:'EE; T. L. RUS- 
SELL; W. L. COPE AND WIFE, LOIS COPE; WILLIAN H. MURDOCK, 
TRVSTEE; C. B. SHERMAS AHD W. K. RAND, LIQUIDATING TRESTEEB OF 

THE FIRST NATIONAL BANK OF DURHAM, A N D  'THE BAXK OF 
COOLEEMEE. 

(Filed 27 January, 1937.) 

1. Bills and  Notes 5 9f-Purchaser n o t  a holder i n  due  course takes note  
free from agreement between maker  and  third person not  a party t o  
note  in absence of notice a t  t h e  t ime of assignment t o  purchaser. 

A purchaser of a note for value after maturity takes i t  subject to all  
equities and defenses which the maker might have against the original 
payee and all intermediate holders, since such purchaser has constructive 
notice of such antecedent equities, C. S., 446, 3039, but a purchaser for 
value after maturity takes the note free from a n  agreement by a third 
person to pay the note when such third person was never a purchaser or 
holder of the note and the purchaser has no knowledge of such agreement 
between the maker and the third person, and in an action on the note by 
such purchaser after maturity, where there is no evidence of knowledge of 
the alleged agreement between the maker and the third person, a n  instruc- 
tion that  if the jury answered in the negative the issue as  to whether 
suvh third prson was ever a holder or purchaser of the note, that  would 
end the case and they would not consider the subsequent issue a s  to the 
alleged agreement with the third person, is without error, since in such 
circnmstances the alleged agreement would not affect thl? rights of plain- 
tiff purchaser. 

2. Bills a n d  Notes §§ 7, 2 h P a r t y  having and  offering i n  evidence note  
endorsed i n  blank by payee establishes pr ima facie ownership. 

Plaintiff's possession and offering in evidence the note sued on endorsed 
in blank by the payee establishes prima facie ownership, C. S., 2976, 3040, 
and in the absence of evidence in rebuttal, and where i t  appears that  
defendant makers contended that  plaintiff acquired the note after ma- 
turity and was not a holder in due course, but admitted that plaintiff was 
a holder after maturity, defendants' objection to the recitation in the 
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judgment that  i t  was admitted that  plaintiff acquired the note, is without 
error, and judgment for the aniount of the note and a decree that the deed 
of trust securing same should be foreclosed upon the jury's finding that 
clefe~ldants were not entitled to the equity asserted, is correct. 

3.  Bills and Notes 5 27- 
Where the charge states that  defendant makers contended that plaintiff 

acquired the note sued on after maturity, defendants should aptly object 
and offer correction if they do not admit that  plaintiff was a holder after 
maturity. 

4. Trial § 39- 
Ari exception to the refusal to submit issues tendered cannot he sus- 

tained when the issues submitted a re  identical with the issues tendered 
except for the addition of an issue determinative of the rights of the 
parties upon the evidence and theory of trial. 

5. Bills and Notes 5 % 

Evidence that taxes had not been paid on the land mortgage to secure 
the payment of the note sued on, and the financial credit of the makers 
is 7tcZd competent in corroboration of plaintiff assignee's testimony a s  to 
n h a t  occurred a t  the time of the assignment. 

6. Appeal and Error 5 39f- 
The admission of incompetent evidence is harmless where the facts 

thereby sought to be established are  proven by other competent evidence. 

APPEAL by  defendants TIT. A. Ful ford  and  Rosa L. Ful ford  f r o m  
Harris, J., a t  M a r c h  Term,  1936, of DURHAM. K o  error. 

This  was a n  action t o  foreclose a deed of trust,  executed 2 ,Iugust, 
1922, by appellants,  conreying t o  TV. J. Brogden, trustee, certain real  
property as  security f o r  a note  o r  bond i n  the  w m  of $7,100. ~ a y a b l e  
to  one J. S. P e r r y ,  said note o r  bond being due twelve months af ter  date. 

Plaintiff alleged tha t  on 29 September, 1926, he  became the holder 
a n d  owner of said note and  deed of t rus t  by ~ u r c h a s e  f o r  ful l  value f r o m  
J. S. Per ry ,  the  payee, and  t h a t  said note was on t h a t  da te  endorsed i n  
blank a n d  delivered to h i m  by  said P e r r y ;  t h a t  interest on  the  note was 
paid to  29 J u n e ,  1933, but  nothing on principal.  

Appel lants  i n  their  answer admit ted the  execution of the  note and  deed 
of t rust ,  and  t h a t  the  pr incipal  of the  debt had  not  been p a i d ;  but  they 
alleged t h a t  '(if the  plaintiff ever came into possession of said note, he  
did so a f te r  the  nlatur i ty  of same and  with notice of the  matters  and  
things" set u p  i n  defense; t h a t  i n  September, 1926, J. S. P e r r y ,  the  
payee, demanded payment, a n d  appel lants  made  arrangeme&s wi th  
R. H. Rigsbee, executor and  trustee of the  estate of A. 11. Rigsbee, 
deceased, to  take up and c a r r y  the  note  and  deed of t rus t  f o r  t h e m ;  t h a t  
defendant  Rosa L. Ful ford  mas a daughter  and  devisee of said A. 31. 
Rigsbee and  entitled t o  one-sixth of the  estate upon the  terminat ion of 
the t rust  i n  1933;  tha t  R. H. Rigsbce agreed to take u p  and  hold and  
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carry said Pe r ry  papers among the a s ~ e t s  of said estate until the final 
settlement, and that  R. H. Rigsbee, as executor and trustee, did, from 
the funds of said estate, purchase and hold the note and deed of trust 
sued on u~icler agreement to postpone payment thereof until the termina- 
tion of the said trust estate; that  said estate has not yet been settled; 
and appellants allege in their answer that  if plaintiff acquired said note 
and deed of trust, lie took with knowledge of and subject to this agree- 
ment. 

The following issues were submitted to the ju ry :  
"(1) Did the defendants V. A. Fulford and nife,  Rosa L. Fulford, 

execute the note dated 2 August, 1922, for $7,100, and the deed of trust 
securing the same, as alleged in the complaint 

' '(2) Did R. 11. Rigsbee, as executor and trustee of the estate of 
A. N. Itigsbee, purcliatc said note and deed of trust from J. S. Pe r ry  
on or about the 29th day of September, 1036, as alleged il the answer? 

" (3 )  Did R. II. Rigsbee and Mrs. Rosa L. Fulford ha re  an  uader- 
standing and agreement tliat snit1 note would be held by the estate and 
paid a t  the time of tlie settlement of the estate of A. M. Eigsbee, as 
alleged in  the ansn-er? 

"(4) Did Rufus J. Pickett acquire said note after 2 August, 1923?" 
The court, among other things, charged the jury as fclllows: 
"Now, gentlemen, I charge you that  if a person receives a note, or 

purcliases a note after its maturity, that  means after i t  is due, he takes 
that  note subject to any defenses and infirmities to whicL i t  Tvas subject 
in the hands of the payee; tliat is, in this case it is admitted by Mr. 
Pickett that  i ~ e  bought tliis note after its maturity, then, if he did that, 
he bought i t  subject to any defenses and infirmities to which i t  was open 
in the llands of the payee, that  means if he bought that  after maturi ty 
and there was a n  agreement between R. 11. Rigsbee, a3 executor and 
trustee, and Xrs .  Fulford, tllen he bought it subject to .hat agreement 
if the estate owned tlie note or got i t  in its possession. 

" l h t  I charge you, before you can answer these issues and decide tliis 
case in favor of tlie co~itentions of the defendants, you must be first satis- 
fied from tliis e d e n c e  that this note was purchased by t ~e A. AI. Rigs- 
bee esti~te, and tllm, if you are satisfied that  i t  was purchased by the 
A. JI. Rigsbee estate, tlien, before the defendants can recoier under their 
contentions, you have got to be satisfied that  there was an  agreement 
betweell Mr. R. 11. Rigsbee, as executor and trustee, and Nrs.  Fulford 
that he ~ ~ o u l d  purchase tliis note from the funds of the est,lte and hold it, 
as the defendants contend; that  is, two things before sl e can recover, 
that  there was an  agreement and that  the estate held this note. Even 
if you find or are satisfied from this evidence that  there was an  agree- 
ment between 11\11.. Rigsbee, as executor and trustee, that  he would do this 
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for her as she says and yet he did not do it,  he did not buy that  note and 
make i t  the asset of the estate, then the defendants cannot recover, 
regardless of any agreenleilt which they had, so I ask you to remember 
those two things." 

To tlie secolid paragraph quoted above appellants noted exception. 
Upon the second issue the court charged as follows : 
''Now the burden of that  issue is on the defendant, Xrs .  TIT. -1. 

Fulford. Rcfore you can a~i \wer  that  isiue 'Yes,' nhich  would mean 
that  you are finding from the e\idcnee that  X. 11. Rigsbee did purchase 
the note as exccutor antl truitee, the defendanti must iatisfy p u  from 
the e~it lence and hy its greater \\right that  Mr. Rigsbee d ~ d  purchase 
tliat note a t  executor and trustee of the estate, and if you a1.e so satisfied, 
gentlemen. you n 111 answer tliat i5iue 'Yes7; if you are not so satisfied, 
you \rill answer i t  'So. '  

"If >ou ansv er  that i5we 'No,' you need not con~ider  the other isiuci, 
becau*e that  nil1 end the case, hecause if Ile did not purchase i t  the 
defe~idantb cdannot rceol er under their contentions, but if 5 ou an5n er it 
Yes,' you will come to a consit lci~atio~~ of the third is.w, nhich  is ni 
follon-s." 

The appellants noted exception to the last quoted paragraph. 
The jury for their verdict aninered tlie first issue "Yes" and the 

second iisue ''So." 
The judgnient, after setting out the verdict, recited: "And it further 

appearing to the court that  i t  was admitted by counsel for ITT. Ll. Fulford 
and R o w  L. Fulford antl counsel for  plaintiff tha t  plaintiff acquired 
said note and deed of trust after 2 August, 1923," a i d  adjudged the 
amount of the debt to he $7,100, with interest from 29 June,  1033. 
Foreclosure sale of tlie land described in the deed of trust n a s  decreed, 
together with payment of t a w s  and street assessments. 

Defendants W. A1. Fulford and Rosa L. Fulford appealed. 

/ l e d r i c k  cC. Ha71 for p l a i n f i f .  
B r y a n t  cC. J o n e s  and E g b e r t  L. H a y x o o r l  f o r  de f endan t s .  

DETIK, J. The principal question presented by the appeal is the cor- 
rectness of the ruling of the court below that  the note and deed of trust 
i n  tlic llailds of the plaintiff, though acquired after maturity, were not 
subject to equities and defenses in favor of the makers by reason of an  
alleged agreement between them and R. H. Rigsbee, unless R. 11. Rigsbee 
had purchased or become the holder of the note and deed of trust. 

The controverted issue around which the tr ial  below revolved was 
whether R. H. Rigsbee, pursuant to a n  agreement with the appellants, 
purchased the note and deed of trust with funds of the estate of which he 
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was executor and trustee, and became the holder of the note and deed of 
trust, and plaintiff had taken as transferee or assignee from him, or  
whether the plaintiff Pickett purchased and took the papers by assign- 
ment and delivery direct from the payee of the note, J. S. Perry. 

Upon this issue, the decision by the triers of the facts was in favor of 
the plaintiff. 

This determination of the litigated question by the jury was based 
upon sufficient competent evidence and followed a correct charge by the 
presiding judge. We see no valid ground upon which the result can be 
disturbed. 

I t  is well settled that  the assignment of a negotiable note after ma- 
turi ty subjects the holder to all equities and defenses which the maker 
might hare  had against the original payee and all intermediate holders 
a t  tlie time of the assignment, the assignee standing in  t'le place of his 
assignor and taking with constructire notice of antecedent equities. 
C. S., 446; C. S., 3039; ~Ia?ju?ood z?. ,ucSair ,  14  N. C., 231; f Iar r i s  v. 
Bzir~cell, 65 K. C., 584; H i l l  v. Shields, 8 1  K. C., 250; Cnpc l l  v. Long, 
84 N. P., 1 7 ;  Rrcsce z.. C'rumpfon, 121 N. C., 122 ;  Bank v. Loughran, 
126 N. C., 814; l'honlpson v. Osborne, 152 S. C., 408; Guliwie v. Noore, 
182 S. C., 24; 1Vhitman v. York, 192 N. C., 87;  Barnes v. Crawford, 
201 S. C., 434; Mansfield v. Wade, 208 N. C., 790; Hood, Comr., v. 
Yilley, 209 S. C., 842; Stegal v. Bank, 163 T'a., 417. 

h t  this rule does not subject the assignee to an  asserted equity or 
defense arising out of an agreement between the maker and a third 
person w1io did not become a purchaser or holder of the note and of 
wliich the assignee had no notice a t  the time of the assignment. 8 C. J., 
741; I):micl on Kegotiable Instruments (6th Ed . ) ,  sec. 726 (b ) .  

The rerdict of the jury has established the fact tha t  R. H. Rigsbee 
did not purchase or become the holder of the note, and the evidence of 
the defendants as well as that  of plaintiff negatives the suggestion of 
notice to plaintiff for  Pe r ry  of the alleged agreement with Rigsbee a t  the 
t h e  of tlie assignment of the note. H a r e  v. Hare,  205 S. C., 442. As 
to that, no issue was tendered and there was no evidence to support it. 
I'oifs c. I n s l i ~ v w e  Co., 206 N. C., 257. Tlic uncontradicted evidence 
slion-s unmistakably that plaintiff paid full value, $i,lOCl, for the note, 
on 29 September, 1926. 

The contention of appellants that  the court erred in  reciting in the 
judgment that  i t  was admitted plaintiff acquired the noie and deed of 
trust after 2 August, 1923, is without merit. I n  appellants' brief i t  was 
stated:  "Defendants admitted that  plaintiff was holder but denied he 
was holder in due course;" and further, '(the uncontradicted evidence 
in this case is that  the defendant (plaintiff) acquired tke note in suit 
years after its maturi ty date, 2 August, 1923. H i s  counsel admitted 
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this during the course of the trial, and this admission is carried forn-ard 
into the judg~ncnt so that  the record might not be arr~biguou\ on this 
point." 

rnqwstioliably plaintiff v a s  not a '(holder i n  due course," hut \\as a 
holder. EIc came into court with the note and deed of trust endorqed in 
blank bg thr payee, J. S. Perry ,  arid offered the paper. in etidence. 
This imported that he n a s  tllc lanful  ovner. C. S., 2'376 ; C'. S., 30-1-0 ; 
3 R. P. I,., scc. 100. By prewnting the paper he made out a pr ir~rc  ftrrie 
case. *Is v,ai held in l ' n t s f  ( ' 0 .  z 3 .  Iltcrrk, 167 S. C., 260, "the protluc- 
tion of the notes by the 1,laintiff was prirrzrc fnc i , .  evidence of on ncriliip." 
IIerc there wai nothing to rebut the prima f o r k  caqe. Thc date of tlie 
tran5fcr w i s  not in con t rowr~y .  Btr~11i  7.. D r u g  CO.,  15.3 S. (I., 142. 

111 the charge of the court it  was stated, ni thout objection or offer of 
correction, that  it wai one of the contention3 of the dcfentlants that  the 
plaintiff arquired the note aftcr its maturity. I,~rRocjuc 1 .  I i ~ ? l ? l c d ? j ,  
156 S. C., 3 6 0 ;  I l a r d y  7%. V i f c k e l l ,  1 6 1  S. C., 351; Xrrndolph I,. Lctcis, 
106  S. C., 51. 

Tlir case was tried below under the ~ . i c n  of the ~)rci idi l ig judge that 
the ansn-cr of the jury to the serond iciuc was determinative, and he 
instructed them, if they ansnerect the second issue T o , ' '  that  ~vould end 
tllr case. For, if R. 1%. Hipbee  acyuired or lield the note, his agreement 
(if lie n~at lc  the agrcenlent allegetl bg ap1xllants) would be hin~liiig on 
the plaintiff, tlie subwqncnt tra~isferee. I f  Higslrce did not acquire the 
note and nwer  became the liolder, such an agreement, even if establihxl ,  
\voultl not, under the circunirtance. disclow1 by tlie eridence ill t l ~ i i  c:rse, 
ronstitute a defense against the plaintiff Pickett, the assignee of Perry,  
the payee. 

The appellants excepted to the failure of the court to submit the i s ~ ~ e s  
tendered by thcni, but these omitted tlie dcterminatire question embraced 
in the second issue, and vere  in other rcspects identical nit11 those 
adopted by the court. N o  others were tendered. 

Appellants assign error in the rulings of the court on the ericlence, 
hut these exceptions cannot he sustained. I t  n a s  conlpetent to s11ow 
that  the taxes on the land Tvere, for  several years, unpaid, and also the 
financial credit of appellants, in corroboration of plaintiff's testimony as 
to  hat occurred a t  the time of the assignnient of the note. TVhile it is 
t rue the admission of the copy of a letter from the president of the bank 
to the trustee, TIT. J. Brogden, xould not he competent against the other 
defendants, the facts set out i n  the letter were in  evidence othernise, and 
appellants suffered no harm thereby. 

TTe have examined all the exceptions noted and brought forward in the 
brief, and conclude that  none of thcm are of sufficient monierit to war- 
rant  us in disturbing the result. 

iYo error. 



IS THE SUPREME COURT. 

MRS. FASSIE SMITH PEPPER v. WEST END DEVELOPMEST 
COJIPASY, ISC. 

(Filed 27 January, 1937.) 

1. Deeds 5 16-Covenant restricting residence t o  minimum cost stipulated 
held t o  apply on l r  to  lot conveyed by t h e  deed. 

Plaintiff was the owner by nzesne conveyrmces of a lot in a residential 
del-elopment which was originally owned and subdivided by defendant, the 
deed from defendant to plaintiff's grantor stipulating among several 
other restrictive covenants running with the land, that  no residence should 
be built on the lot therein conveyed costing less than $13,000. Before 
ant1 after the esecution of this deed, defendant sold other lots in the 
del-elopment by deeds containing. respectively, covenants restricting the 
costs of residences thereon to varying minimums, some in escess of and 
some less than that  stipulated in the deed to plaintiff's grantor. Plaintiff 
brought this action alleging damage resulting from the erection of a 
dwelling costing less than $15,000 on another lot in tho de\-clopment, 
although the cost of the dwelling was in escess of t11,2 minimum cost 
stipnlated in tlie deed to the purchaser of that lot, H c l d :  Defendant's 
motion to nonsuit was properly granted, since the negative restrictive 
covenant in respect to the minimum cost of a dwelling on the lot conreyed 
is applicable only to the lot conveyed and not to other lots in the develop- 
ment, and since plaintiff failed to show that defendant, vihen i t  conveyed 
tlie lot to plaintiff's pxn tor ,  covenanted, espressly or by implication, that 
it  ~vould insert in deeds to other purchasers identical restrictive covenants 
in respect to minimum costs of dwellings on the respective lots. 

2. Same: Frauds,  Statute  of, § 9- 
A building restriction is a negatire easement coming within the statute 

of frauds, and cannot be shown by parol. 

,IPPL.AL b y  plaintiff f r o m  V n r l i c k ,  J., a t  M a y  Term,  1936, of 
FORSYTH. Affirmed. 

T h i s  is a n  action to recoyer damages f o r  the  breach of a negative 
restrictive corenant  contained i n  a deed by which the  defendant con- 
veyed tlie lot of land described i n  the  complaint t o  a grantee, ~ ~ 1 1 0  there- 
a f te r  conreyed said lot  of l and  to the  plaintiff by a deed containing the  
said negative restrictive covenant. 

T h e  facts shown by  the evidence f o r  t h e  plaintiff a r e  as  follows: 
P r i o r  to  21  March,  1929, the  defendant  11-as the  owner of a t rac t  of 

land located immediately west of the  ci ty  limits of the  ci ty  of Winston- 

Salem, N. C., and  lying betyeen residential property s i tuate  on S t ra t fo rd  

Road  i n  said ci ty  and  residential property owned by  17. N. Reynolds, 
known as "Westview." T h e  defendant  had  caused the  said t ract  of land 
to be subdivided into lots t o  be sold f o r  residential pulposes and  had 

designated said property as  T e s t  Highlands,  No.  3. A plat  of said 
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property is recorded in  the office of the Register of Deeds of Forsyth 
County, i n  P la t  Book S o .  7 ,  a t  page 84. 

On 21 March, 1929, the d e f ~ n d a n t  sold to Francis Pepper, husband of 
the plaintiff, Lot KO. 1, in Block 5 of T e s t  Highlands, No. 3, a i d  in 
consideration of the sum of $5,000, paid to it by the said Francis Pepper, 
conveyed the said lot to him by a deed which is duly recorded in  the 
office of the register of deeds of Forsyth County, in Book S o .  312, a t  
page 34. The said deed contains the folloning conditions : 

' (It is co~enanted  and agreccl that this conveyance is made subjcct to 
the following provisioi~s and restrictions, which are hereby expressly 
accepted and agreed to by the party of the second pa r t :  
"(1) Thc property shall be u w l  for reiidential purpovs  only, and 

no building other than rcsidences, except garages or outhouqc~ for tlomes- 
tic purpoics, shall be built on wid  premiqes for a period of 3 3  p a r s  
from the date of this deed, pro~i t led  this shall not apply to churches and 
schools. 

"(2) S o  shop, store, factory, saloon, business houre, or garage for 
commercial purposes of any kind shall be erected, suffered, or l icen~ed 
to exist on the property abore described, and no hospital, asylum, or 
institution of like or kindred nature shall be erected. suffered, or licensed 
to exist on the property above dewribed, for a period of 35 years from 
the date of this deed. 

"(3) The lot herein convcytl, or  any part  thereof, or  any interest 
therein, shall not be leased, sold, or otherv-iw disposed of to or be occu- 
pied by any Negro, or any person, firm, or corporation for the use of 
any Kegro, within 00 years from the date of this deed. This prorision, 
howerer, shall not apply to K c g o  servants ill the employ of the owners 
or occupant of the property n-ho may occupy rooms on the premises. 

('(4) N o  residence, or building of any kind, shall be erected on a 
frontage of less than 100 feet, no nearer to the street line than 50 feet, 
nor nearer either of said property lines than 10 feet, nor shall any garage 
or outhouse be erected nearer the street line than 100 feet until after 
the expiration of 35 years from the date of this deed. 

" ( 5 )  N o  swine or cattle shall be kept on the premises and no enclosure 
for swine shall be erected and maintained on the land herein conveyed, 
and no stable for cattle or other l i ~ e  stock shall be erected or maintained 
thereon; except horses and ponies may be kept and stabled on said prem- 
ises for pleasure purposes only, and not for hire. 

" (6 )  N o  residence shall be erected on the property described in this 
deed that  shall cost less than  $15,000. 

" ( 7 )  N o  subdivision of any lot shown on the map entitled 'West 
Highlands, section 3,' by sale or otherwise, shall be made for 25 years 
from the date of this deed, without the written consent of the West End 
Development Company, its successors and assigns. 
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"(8) N o  front  fence built on said property shall eliceed 3 feet in 
height, and 110 side fences shall exceed 3 feet in height for a distance of 
75 feet from the street line. 

" (9 )  I t  is expressly understood and agreed by the parties hereto that  
this deed is accepted subject to all the foregoing covenants, conditions, 
and restrictions, that  they are for the protection and general welfare of 
the community, and shall be covenants running with the land, and shall 
be binding upon the party of the second part, his h?irs, executors, 
administrators, and assigns." 

Thereafter, to wit, on 14 October, 1931, Francis P e p ~ e r ,  the grantee 
in said deed, conveyed the lot described therein to the plaintiff, his wife, 
by deed which is recorded in the office of the register of deeds of Forsyth 
Countj ,  in Book KO. 312, a t  page 63. I t  is provided in  said deed that  
the lot described therein is conveyed to the plaintiff su1)ject to all the 
conditions, restrictions, and covenants contained in the deed from the 
defendant to Francis Pepper, the grantor therein. 

On 1 July,  1035, the defendant sold to F. S. Snyder and his wife, 
Sidney S. Snyder, a lot located and included within West Highlands, 
KO. 3. The deed by which the defendant conveyed said lot to the said 
F. S. Snyder and his wife, Sidney S. Snyder, contains thl3 identical con- 
ditions. restrictions, and covenants as those contained in  the deed from 
the defendant to Francis Pepper and in the deed from Francis Pepper 
to the plaintiff, except with respect to the cost of the residence which 
may be erected on the said lot. I t  is provided in  said deed that  no resi- 
dence shall be erected on the lot described in said deed tha t  shall cost 
less than $10,000. 

Both before and after 21 March, 1929-the date of its deed to Francis 
Pepper, the grantor of the plaintiff-the defendant sold and conveyed to 
various and sundry persons lots located and included within West High- 
lands, No. 3. The deeds by which these lots were con.ceyed are duly 
recorded in  the office of the register of deeds of Forsyth County. Each 
of these deeds contains the identical conditions, restrict:.ons, and cove- 
nants as those contained in the deed from the defendant to Francis 
Pepper, and in  the deed from Francis Pepper to the plaintiff, except 
with respect to the cost of the residence which may be erected on the 
lot conveyed by said deed. Such cost varies from a maximum of $30,000 
to a minimum of $8,000. Residences have been erected on said lots, 
respectively, costing not less than  the minimum sum provided in the 
restrictions contained in  the deed from the defendant for said lot. 

After the conveyance to them by the defendant of the lot described in 
their deed, and prior to the commencement of this action, to wi t :  After 
1 July,  1935, and prior to 1 Sovember, 1935, F. S. Snyder and his wife, 
Sidney S. Snyder, erected on their said lot a residence cost not to  
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exceed the sum of $13,500. This sum was not less than  the sum pre- 
scribed in  their deed from the defendant for said lot, as the minimum 
cost of a residence which could be erected on said lot, but is less than the 
minimum sun1 prescribed in  the deed from the defendant to Francis 
Pepper as the cost of a residence which could be erected on the lot now 
owned by the plaintiff. 

-1s the result of conveyances by the defendant of lots located and 
included within West Higldands, No. 3, by deeds containing negative 
restrictire corenants with respect to the cost of residences which may 
he erected on said lots, respectively, and providing that  such cost may 
be less than $15,000, and as the result of the erection by F. S. Snyder 
and his wife, Sidney S.  Snyder, on the lot conreyed to them by the 
defendant of a residence which cost less than $15,000, the value of the 
lot in MTest IIighlandq, No. 3, now owned by the plaintiff, has been 
reduced by a sun1 not less than $2,000. 

Eridence offered by the plaintiff tending to show that  prior to the 
execution by the defendant of the deed to Francis Pepper, the agent of 
the defendant who sold the lot described in said deed to the said Francis 
Pepper, as an  inducement to hirn to purchase such lot, told him that  the 
defendant would include in deeds subsequently executed by the defendant 
for lots in West IIighlands, No. 3, a restriction that  no residence should 
be erected on said lots coqtirig l e ~ s  than $15,000, upon objection by the 
defendant, was excll~derl by the court, and plaintiff duly excepted to such 
exclusion. 

Evidence offered by the plaintiff tending to show that  subsequent 
to the execution of said deed, the vice-president of the defendant re- 
quested Francis Pepper to execute a paper nr i t ing  proriding that  the 
nlinirnunl cost of a recidence which might he erected on the lot conveyed 
by said deed should be reduced from $15,000 to a less sum, upon ohjec- 
tion by the defendant, x a s  excluded by the court, and the plaintiff duly 
excepted to such exclusion. 

-It the close of the evidence for the plaintiff, the defendant moved for 
judgment as of nonsuit. The motion was alloned, and plaintiff duly 
excepted. 

From judgment dismissing the action as of nonsuit, the plaintiff ap- 
~ e a l e d  to the Supreme Court, assigning errors in the trial and in the 
judgment. 

Elledge LC. l lTells and Y n r r i s h  Le. Deal for p l a i n t i f .  
M a n l y ,  I Ient lren LC. TTron~Ble and T h o m a s  0. 11Ioore for defendant .  

COKIYOR, J .  Whatever may be said with respect to the application of 
the other conditions, restrictions, and covenants contained in the deed 
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from the defendant to Francis Pepper, to lots located and included 
within Jlrest Highlands, No. 3, and subseq~~ent ly  conve,yed by the de- 
fendant to otlier grantees, i t  cannot be held that  the negative restrictire 
covenant contained in  said deed, with respect to the minimum cost of a 
residence which may be erected on the lot conveyed by said deed is appli- 
cable to any of said lots except that  conveyed by said deed. I t  does not 
appear upon the face of the deed that  the defendant bound itself to 
impose upon other lots which it should subsequently conrey a restriction 
uniform with the restriction in said deed with respect tcl the minimum 
cost of a residence which might be erected on said lots, respectively. 
The contrary appears, not only from the language of this deed, but also 
from an  inspection of other deeds which the defendant executed both 
before and after the execution of said deed. F o r  this reason, the prin- 
ciple inroked by the plaintiff, as stated in IZomes  C o m p a n y  v. Fal ls ,  184 
N. U., 226, 116 S. E., 184, and restated in  Bai ley  e. J a c k s o n ,  101 S. C., 
61, 131 S.  E., 567 (see 18 C. J., 391), is not applicable in  the instant 
case. See S i c p h e n s  C o m p a n y  c. B i n d e r ,  198 N .  C., 295, 151 S.  E., 639; 
I v c y  2'. Il ly11~e, 103 X. C., 705, 138 S. E., 2 ;  Dacis  2.. R o b i n s o n ,  189 
N. C'., 589, 127 S. E., 697. 

The eridence offered by the plaintiff for  the purpose of showing that  
the defendant had agreed with Francis Pepper, before the execution of 
its deed to him, as an  inducement to him to purchase the lot described 
in  his deed, tha t  i t  would include i n  its deeds for lots located and 
included within West Highlands, KO. 3, the identical n ~ g a t i v e  restric- 
tive covenant as that  contained in his deed, with respect to the cost of 
residences which might be erected on said lots, was properly excluded 
by the court. 

A building restriction is a negative easement, and cannot be shown by 
parol. I t  is within the statute of frauds. Davis v. Rob inson ,  189 
N. C., 589, 127 S. E., 697. 

There is no error i n  the judgment dismissing this action as of nonsuit. 
The evidence for the plaintiff failed to show that  the defendant, when i t  
conveyed the lot now owned by the plaintiff, covenanted, expressly or 
by implication, with its grantee, his heirs and assigns, that  i t  would in- 
clude in all deeds which i t  might subsequently execute, conveying lots 
located and included within West Highlands, S o .  3, a ccrenant for the 
benefit of its said grantee, his heirs and assigns, with respect to the 
minimum cost of residences which might be erected on isaid lots. F o r  
this reason, the judgment is 

Affirmed. 
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GLADYS DUKE, BY IIER KEST FRIEXD. ED WOODY. T. JOSEPH I3 
J O H S S T O N .  

(Filed 27 January, 1937.) 

1. Guardian and Ward § 3-Clerk is without authority to appoint guardian 
for minor having estate and residence in another county. 

A minor residing with her mother and h a ~ i n g  a n  inherited fund de- 
poiited In a bank in the city of her residence, was conlmitted to an orphan- 
age by tlie clerk of the conrt of that county. Upon her discharge from 
the orphanage after a number of year\, she was returned to her mother, 
who still resided in tlle city and county in which the commitment was 
made. The orphanage was 1oc:ited in another county, and the superin- 
tendent of the orphanage had liimself appointed guardian by the clerk 
of that county, received the funds belonging from the minor from the 
bank, and di\bursed same in defraying the expenses of the minor for 
maintenance in the orphanage. Held: The appointment of the guardian 
by the clerk of the county in which the o r ~ h a n a g e  was located was ~ ~ o i d ,  
S. C. Code, 2150, since i t  appr'ared that the minor was a resident of 
another county and that her estate n a s  located in such other county, and 
in a suit by the minor b~ her next friend, the minor is entitled to recover 
from the superintendent the funds of her  state disbursed by him. 

2. Infants 5 1- 
An unemancipated infant, being ?ton siii j i ~ r i s ,  cannot of his own voli- 

tion select, acquire, or change his domicile. 

APPEAL b ~ -  defendant  f r o m  Frizzcllr, J., a t  J a n u a r y  Civi l  Term, 1036, 
of Drxaav.  Order  signed 8 X a y ,  1036. Affirmed. 

T h e  judgment of the  court  below is  as f o l l o m  : 
((Tl l i i  cause conling on to he h a r d  and being heard  before his I Ionor ,  

J. P a u l  Frizzelle, J u d g e  prr-iding, and  holding court i n  the  Tcntli  J u d i -  
cial District.  T h e  plaintiff ant1 d ~ f t m l a n t  n-ai~ved a t r ia l  1)p a j u r y  and 
agreed t h a t  tlie court should hear  the evideuce, find tlie facts, conclu- 
sionr of lan-, and  render judgment. 

'(The following facts  were admit ted by both the plaintiff and  the  
defendant : 

"1. I t  n a s  a d n ~ i t t c d  tha t  the  plaintiff Gladys D u k e  was, on 26 May,  
1922. acccptetl a t  tlle B a r i u m  Spr ings  Orphanage  a t  the age of 7 years, 
h a r i n g  bcen committed to said orphanage b y  a n  order of the  juvenile 
conrt of D u r h a m  County, S o r t h  ( 'arol ina,  datcd 20 May,  1922, a t rue  
copy of n liicll n as adinitted i n  eritlenre, nild remained a t  said orphanage 
unt i l  she Tvas discliargctl a t  the age of 1 6  g m r s ,  and rcturned to the home 
of her  mother  abolit 4 J u n c ,  1931. i n  Durham,  N o r t h  Carolina. 

'(2. I t  is admitted t h a t  the  defendant J. B. Johnston,  on his o v n  
motion, waq appointed and qualified as  guard ian  of the  plaintiff Gladys 
Duke, before tlle clerk of the  Superior  Cour t  of I redel l  County, on 
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13  July,  1927, and that  the United States Fidelity and Guaranty Com- 
pany executed a guardianship bond for the benefit of said ward in the 
sum of $3,000. 

"3. I t  is admitted that  the will of Victoria Duke is recorded in  Dur- 
ham County, i n  Book 3 of Wills, page 78, and that  i t  was admitted to 
probate on 16 July,  1918, a true copy of the will having been admitted 
in  evidence, and that  by reason of said will there was deposited in the 
trust department of the Fidelity Bank, Durham, K. C., $2,705.60 for 
the plaintiff Gladys Duke, who was a t  that  time a minor, about the age 
of three years, and that  said money mas i11 the trust department of the 
Fidelity Bank of Durham, N. C., a t  the time the said J. B. Johnston 
applied to the clerk of the Superior Court of Iredell County, and was 
appointed guardian by said clerk for the plaintiff Gladys Duke. 

"4. I t  is admitted that  the said J. B. Johnston received from the 
Fidelity Bank and disbursed the sum of $2,705.60, and that  the reports 
filed by tlle said J. B. Johnston with the clerk of the Superior Court of 
Iredell County stating the amount received and disbursed are correct in 
form and amount. 

"5. I t  is admitted that  the money disbursed by the dc.fendant J. B. 
Johnston was disbursed a t  the time and in  the manner irdicated in tlle 
several accounts of the guardian, none of which were pursuant to orders 
of the court duly obtained. KO order, i n  fact, mas obtained. 

"6. The court further finds as a fact from the evidence that  a t  the 
time the plaintiff Gladys Duke was committed to the orphanage by order 
of the juvenile court, that  the mother of the plaintiff lived and continued 
to live in Durham County, and owned property in  said county, and mas 
employed, earning from $5.00 to $6.00 per week. 

"7. That  i t  is the custom and practice of the Barium Springs Orphan- 
age to take children there without expense to the institution when they 
own property sufficient to defray their expenses, and to make charges 
against those who are able to bear their expenses; that  Gladys Duke 
was admitted to the institution as a charity ward and remained there 
as such for five years before the defendant ascertained that  she had a 
trust fund in  the Fidelity Bank of Durham, N. C., i n  the approximate 
sum of $3,000, although a letter accompanying the commitment indicated 
that  she had some money in  said bank, and that during said period of 
five years no charges were made against said ward for her upkeep and 
maintenance. 
('8. That  a t  the time of the appointment of the said J'. B. Johnston 

as guardian by the clerk of the Superior Court of Iredell County no 
notice was given the mother of the said Gladys Duke, and the said 
Gladys Duke did not know of the appointment for more than a year 
after the appointment mas made. 
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"9. That  the domicile and residence of the said Gladys Duke was a t  
all times in Durham, North Carolina. 

"10. That  the said Gladys Dukc remained at the Orphanage five 
yearc. without any charge for board or ul)keep, before the said J. B. 
Johrlston applied for the appointment of guardian and inmediately 
upon the appointment received from the Fidelity Bank the 511111 of 
$1,550, and from time to time thereafter receired the reniaindcr of tlie 
corpus of the estate, and proceedcd immediately to disburse the sum of 
$930.00 of the .aid amount, n itllout an  order of the court autliorizing 
same to wid  orplianage for maintrmmce cowring the period of file years 
prior to date of saitl appointment, and thereafter proceeded to diil)urce 
the fundq from time to time nithout an order of the court until the 
entire fund was disbursed. 

"11. That the said J .  I3. Jolnlston nns  ~il~wrintcntlcnt  of the said 
orphanage. 

'(12. That  tlie reaeonablenecs of tlie charge against said Gladys Duke, 
if valid, is not challenged. 

T p o n  the foregoing admitted facts and the facts fol~nrl upon the 
cvidencr by the court, the court holds as a matter of law: 

"1. That Gladys I h k e  way and remained domiciled and a resident of 
Durham County, and the corpus  of her estate was situate in Durham 
County. 

"2. Tliat J. B. Johnston had no right or authority to disburse the 
funds nitliout an  ordcr of tlie court directing wid tliibur~ernents, it  
being admitted that  no such authority was obtained from the court. 
Therefore, said d i s h u r m ~ ~ e n t s  ~vere  without authority and the defendant 
and his bondsmen are liable therefor. 

"3. Tliat Gladys Duke v a s  a ward of tlie court, under the authority 
and m ~ x r v i s i o n  of the court ;  therefore. the said Gladys Duke is not 
liable to iaid orphanage for her support in the abqence of appropriate 
orders of court har ing  been obtained. 

"4. I t  being admitted by tlic defendant that  said orphanage did not 
make any charge for support and maintenance against the said Gladys 
Duke. the court holds that  the said J. B. Johnston had no right to arbi- 
t rari ly apply the estate of tlie saitl Gladys Duke for her support. 

"It was agreed by counsel for the plaintiff and the defendant that  
judgment might be signed out of term and out of tlie district. 

" I t  is therefore ordered, adjndged, and decreed that  the plaintiff 
Gladys Duke recover of tlie defendant J. B. Johnston, guardian of 
Gladys Duke, the sum of $2,705.60, with interest on $1,550 from 20 
July ,  1927, and interest on $1,155.60 from 31 July,  1933, until paid. 

"For the costs of this action, to be taxed by the clerk. 
"This 8 Nay,  1936. J. PAUL FRIZZELLE, 

Judge Presiding." 
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The defendant excepted and assigned error to the court helow, "signing 
the judgment set out in the record," and appealed to the Supreme Court. 

B e n n e t t  & ~ V c D o n a l d  a n d  TI'. S. L o c k h a r t  for  p l a i n t i f .  
Fuller, R e a d e  CE Puller fo r  d e f e n d a n t .  

CLARIISON, J. The court below, from the facts admilted and found 
from the evidence, made the following conclusions of law:  (1 )  That  
Gladys Duke was and remained domiciled and a resident of Durham 
County, S. C., and the corpus of the estate was situate 111 said county. 
( 2 )  That  defendant had no right or authority to disburse the funds in 
controversy without an order of the court. ( 3 )  That  Ghdys  Duke was 
a n a r d  of the court, under its authority and supervision, and was not 
liable to the orphanage for her support i n  the absence of appropriate 
ordcrs. (4 )  The orphanage did not make any charge for the support 
and maintenance of Gladys Duke, and therefore the defendant had no 
right to apply her estate for her support. We think the findings were 
supported by the evidence. 

The sole question determinative of this controversy i s :  Was the 
defendant Joseph B. Johnston's appointment i n  Iredell County, N. C., 
as guardian of Gladys Duke valid? We think not. Oladys Duke's 
motlier lived in Durham County. The  personal property of Gladys 
Duke was in  Durham County. Gladys Duke mas domiciled in Durham 
County when accepted a t  the Barium Springs Orphanage, a t  the age of 
7 years. She was committed to said orphanage by the juvenile court of 
Durham County, N. C., on 20 Nay,  1922, and remained i.here until dis- 
charged a t  the age of 16, on 14 June, 1931, when she returned to the 
home of her mother i n  Durham, S. C. Defendant, on his own motion, 
was appointed and qualified as guardian of Gladys Duke in  Iredell 
County, N. C., by the clerk, on 13 July,  1927, the county in which 
Barium Springs Orphanage is located. 

K. C. Code, 1935 (Nichie) ,  see. 2150, is as follows : 'The clerks of 
the Superior Court witliin their respective counties hare  full power, 
from time to time, to take cognizance of all matters coaccwling orphans 
and their estates, and to appoint guardians in all cases of infants, idiots, 
lunatics, inebriates, and inmates of the Caswell Training School : Pro- 
vided, that  guardians may be appointed either by the clerk of the Supe- 
rior Court in the county in which the infants, idiots, lunatics, or inebri- 
ates reside, or if the guardian be the next of kin of the infant or a person 
designated by him or her in writing filed with the clerk:, by the clerk 
of tlie Superior Court in any county in  which is located a substantial 
part of the estate belonging to such infants, idiots, lunatics, or inebri- 
ates." Under chapter 467, Public Laws 1935, the above from the word 
"provided" was added to the section. 
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I n  Thayer v. Thayer, 187 N.  C., 573 (574)) i t  is sa id :  "9 domicile 
of choice is a place which a person has  chosen f o r  himself, but  a n  
unemancipated infant ,  being n o n  s u i  juris, cannot  of his  own volition 
select, acquire, o r  change his  domicile." In re Reynolds ,  206 N .  C., 
276 (291). 

I n  t h e  present case defendant  acted i n  good fai th ,  bu t  without  author-  
i t y  of law. It is  well said t h a t  "hard cases a r e  t h e  quicksand of t h e  
law." W e  mus t  follow the beaten path. 

F o r  the  reasons given, t h e  judgment  of the  court  below is 
Affirmed. 

FRANCES TV. HAGEDORN v. HEYhlAN HAGEDORN ET AL. 

(Filed 27 January, 1937.) 

1. Appeal and  E r r o r  § 39f: Trial § 16-Where incompetent evidence is 
stricken out,  error  in  i ts  admission i s  cured. 

I n  this action for alimony without divorce, C. S., 1667, plaintiff's conn- 
sel inadvertently examined plaintiff wife in regard to defendant husband's 
alleged adultery. Counsel, admitting the incompetency of the testimony 
under the provisions of C. S., 1801, aslied that the testimony be stricken 
out, which was done by the court. Held: The error in the admission of 
the evidence was thus cured. 

2. Appeal and  Er ror  § 39j:  Divorce § 1 S P r o o f  of one ground for  divorce 
is sufficient under  C .  S., 1667. 

Where, in an action for alimony without divorce, C. S., 1667, plaintiff 
alleges two grounds for divorce, which a re  both found for plaintiff by 
the jury, error in the trial in regard to one of the grounds only does not 
entitle defendant to a new trial, since the establishment of the other 
ground is sufficient under the statute. 

3. Evidence § 1 G H u s b a n d  o r  wife may voluntarily disclose confidential 
communications. 

C. S., 1801, providing that  no husband or wife shall be compelled to 
disclose any confidential communication made by one to the other during 
their marriage, does not render incompetent a voluntary disclosure of 
such communications, but only precludes involuntary testimony in regard 
thereto. 

4. Divorce 5 14-Wife s tands i n  position of creditor of husband i n  respect 
t o  claim for  alimony without divorce. 

In  a n  action for alimony without divorce, the wife stands in the posi- 
tion of a creditor of her husband, and a s  against her claim the husband's 
deed, absolute on its face, but intended only as  security, will not avail, 
and where the grantee in the deed admits that title was placed in her 
name a s  security for money loaned the husband, she may not complain a t  
the provision of the judgment reforming her deed so a s  to constitute it  a 
mortgage for the debt in the amount ascertained by the jury. 
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APPEAL by defendants from Rousseau, J., a t  J u n e  Term, 1936, of 
GU~LFORD. 

Civil action for maintenance and support under C. S., 1667, and for 
counsel fees, also to sequester certain property alleged to have been con- 
veyed to feme defendant ~ ~ i t h  intent to defraud plaintiff 3f her marital 
rights. 

The gravamen of plaintiff's complaint is, that  she and Heyman Hage- 
dorn were married 24 January ,  1912; that  defendant has separated him- 
self from plaintiff and has failed to provide her and the child of their 
marriage with necessary subsistence according to his means and condi- 
tion in life, and that  he has been guilty of misconduct constituting causes 
for divorce; wherefore, plaintiff brings this action to have a reasonable 
subsistence and counsel fees allotted and paid or secured to her from the 
estate or earnings of her husband. 

Plaintiff further alleges that  i n  1931 Heyman Hagedorn purchased 
two valuable tracts of land in Greensboro and placed title thereto in the 
name of his mother, Lula Hagedorn, with the ultimate intent of de- 
frauding plaintiff of her marital  rights. 

The material allegations of the complaint were denied by Heyinan 
Hagedorn. 

The defendant Lula Hagedorn, answering the complaint, admitted 
that  "Heyman Hagedorn caused deed to be made to this defendant . . . 
for the purpose of securing the replacement of moneys she had loaned 
her son." The feme defendant thereupon set up  a cross action for 
$13,061, which amount, she asserted, was secured by the conveyance of 
the property in  question and evidenced by notrls held by her. I t  was also 
in  evidence tha t  she had paid taxes on said property to the amount of 
$677.96, and likewise held her son's note to cover this itern. 

The jury returned the following verdict : 
''1. Were the plaintiff, Mrs. Frances IIagedorn, and dr>fendant, Hey- 

man IIagedorn, lawfully married? -\. 'Yes.' 
" 2 .  Did the defendant Heyman Hagedorn commit adultery with 

Aileen Bennett, as alleged in the complaint? A. 'Yes.' 
"3. I f  so, did the plaintiff Mrs. Frances Hagedorn condone the acts 

of adultery? A. 'No.' 
"4. Did the defendant Heyman Hagedorn offer such indignities to the 

person of the plaintiff as to render her condition intolerable and her life 
burdensome 2 A. 'Yes.' 

" 5 .  I f  so, did the plaintiff Nrs .  Frances Ixagedorn forgive and con- 
done the acts of the defendant Heyman Hagedorn? A. 'KO.' 

"6. Did the defendant separate himself from his wife and fail to pro- 
vide her with the necessary subsistence accortling to his rieans and con- 
dition in l i fe?  A. 'Yes.' 
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"7. What  amount, if any, is the defendant Xrs .  Lula Hagedorn 
entitled to recover of the defendant Heyman Hagedorn? A. '$677.96.' " 

Judgment on the verdict, from which the defendants appeal, assigning 
errors. 

H e r b e r t  S. P a l k  for p l a i n t i f ,  appellee.  
S a p p  & S a p p  for de fendan t  H e y m a n  Hagedorn ,  appel lant .  
Fraz ier  & Fraz ier  for de fendnn t  Lula Hagedorn ,  appel lant .  

STACY, C. J. I n  the companion case of H n g e d o r n  v. Hagedorn ,  210 
N.  C., 164, 185 S. E., 768, the plaintiff sought to reach certain property 
which, i t  mas alleged, her husband had placed in corporate holding to 
defeat her marital  rights. Here a similar effort is made to reach prop- 
erty, title to which plaintiff alleges her husband has placed in Lula 
Hagedorn with like intent and purpose. 

The only exceptions requiring attention on Heyman Hagedorn's 
appeal are those directed to the plaintiff's testimony in which she under- 
takes to speak to the subject of adultery, i n  support of the second issue, 
and, also, certain alleged confidential communications. 

Counsel for plaintiff freely conceded in the tr ial  court that  the exami- 
nation of his client in support of the second issue was a t  first inadvertent, 
or without proper attention to C. S., 1801, which prohibits either spouse 
from testifying to the other's adultery, and asked that  the same be 
stricken out. This was done. The error was thus cured. G r a y  v. H i q h  
P o i n f ,  203 S. C., 756, 166 8. E., 911; 8. z!. L a t t i ~ n o r e ,  201 N .  C., 32, 
158 S. E. ,  741; S a n c e  11. Fert i l i zer  Co., 200 S. C., 702, 158 S. E., 456; 
E n k r r  2'. S h o e  Co., 199 S. C., 379, 154 S. E., 667; H y n t t  1 % .  ;McCoy, 
194 N .  C., 760, 140 8. E., 807; 8. c. h'tezuart, 189 N. C., 340, 127 S. E., 
260; I n  re  W i l l  of S' fnub, 172 N .  C., 135, 90 S. E., 119. I n  X c A l l i s t e r  
v. , l fcSl l i s fer ,  34 N .  C., 184, Ruffin, C .  J., said:  "I t  is undoubtedly 
proper and in the power of the court to correct a slip by withdrawing 
improper evidence from the consideration of the jury, or  by gir ing such 
explanations of a n  error as will prevent i t  from misleading a jury." 
H e  expressed the same opinion in S. c. X a y ,  15 S.  C., 325, and the 
practice has been observed since that  time. S. v. Davis ,  15 N .  C., 612 ; 
S. c. Coll ins ,  93 N .  C., 564; S. z3. ,lfcAITair, ibid., 628; R r i d q ~ r s  7%. Dill, 
97 N. C., 222, 1 S. E., 767; 8. I>. C'rnnr, 110 S. C., 530, 15 S. E., 231; 
1T'ilson v. X f g .  Co., 120 N. C., 94, 26 S. E., 629; S. a. L u n s f o r d ,  177 
N .  C'., 117, 97 S. E., 656; 8. u. Dickerson,  189 N .  C., 327, 127 S. F,., 

256, But even if v e  should agree with the defendant that  there was 
error in respect of the second issue, still this would not work a new trial 
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unless error were also committed in  respect of the fourth issue, for  in an  
action like the present, only one cause for divorce, either a vinculo or 
a mensa et thoro, need be alleged and shown. Albritton v. Albritton, 
210 K. C., 111, 155 S. E., 762. I n  the instant case, the plaintiff has 
elected to make "assurance doubly sure" by alleging tv-o causes for 
divorce--one absolute, the other from bed and board. Either would 
have sufficed under C. S., 1667. Price v. Price, 188 N. C., 640, 125 
S. E., 264. 

Plaintiff was allowed to testify to a number of conversations wit11 her 
husband, which, it is contended, mere of a confidential nature and should 
have been excluded under authority of XcCoy L?. Justice, 1!)9 S. C., 602, 
155 S. E., 452. I t  is provided by C. S., 1501 that  "No husband or wife 
shall be compelled to disclose any confidential communication made by 
one to the other dui-ing their marriage." This means that  neither shall 
be compelled to disclose any such confidential communica;ion, but does 
not perforce render a voluntary disclosure thereof incompetent. Xelson 
v. Ke7son, 197 N .  C., 465, 149 S. E., 585. 

Speaking to a similar situation in  Stickney v. Stickney, 131 U .  S., 
227, JIr. Justice Field, delivering the opinion of the Court, said:  '(The 
general rule of the common law is, that  neither husband nor wife is ad- 
missible as a witness for or against each other i n  any case, civil or 
criminal. This exclusion, as Greenleaf says, is founded partly upon the 
identity of their legal rights and interests, and partly on principles of 
public policy, that  the confidence existing betveen them shti 11 be sacredly 
protected and cherished to the utmost extent, as being essential to the 
happiness of social life. Bu t  this doctrine has been modified in several 
states, in many particulars, by direct legislation upon the subject, such 
as that  neither husband nor wife shall be compelled to disclose any com- 
municatjon made to him or her during the marriage, as i n  New York. 
A voluntary statement is receivable under such a statute.'' 

The defendant Lula Hagedorn, i n  her answer, admits that Heyman 
Hagedorn caused title to the two lots i n  Greensboro to be placed in her 
name ('for the purpose of securing the replacement of moneys she had 
loaned her son." Thus she only claims to hold the properties as security 
for loans, and concedes that  the lots belong to her son. I t  has been 
found by the jury, however, upon ample evidence, tha t  her claim of 
loans is fictitious, except as to the taxes advanced. Hence, the judgment 
would seem to be without prejudice to any of her rights. Taylor v. 
Taylor, 197 N .  C., 197, 148 S. E., 171;  Sexton v. Farrington, 185 N.  C., 
339, 117 S. E., 172; Gentry v. Harper, 55 X. C., 177;  Fahey v. Fahey, 
18 L. R. A. (N .  S.), 1147, and note. She elected not to testify in the 
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case, notwithstanding plaintiff's eridence in denial  of the  genuineness of 

her  supposed loans. 
T h e  plaintiff s tands i n  the  position of a creditor of her  husband. 

W a l t o n  c. 1C'nlton, 178 N .  C., 73, 100 S. E., 176. *Is against her  claim, 

the  deed to Lula  Hagedorn,  absolute on  its face, bu t  intended only as 
security, will not avail. Fos te r  c. ilIoore, 204 N. C., 9, 167 S. E., 383;  
C h l l c y  zl. J I a c y ,  84 N .  C., 434; J o h ~ s o n  z>. X u r c h i s o n ,  60 X. C., 292; 
IIolcornbe c. Roy, 23 N. C., 340; Gregory  I . .  P e r k i n s ,  15 N. C., 50. 

T h e  result is t h a t  none of the exceptions can  be held to  work a new 
t r ia l  on ei ther  appeal.  

N o  error. 

IIEXRT BLACKWELL I S J I A S  v. THE SOVEREIGX CAMP OF THE 
WOODJIEX O F  THE WORLD. 

(Filed 27 January, 1937.) 

1. Insurance 5 3la-Policy issued without medical examination may be 
avoided for nlisreprese~ltations relating to matters other than physical 
condition of applicant even in the absence of fraud. 

The policy in suit was issued without a medical examination npon an 
application signed by insured which stated that  insured had never drawn 
disability conipensatio~i or pension, had never been under observation, 
care, or treatment in any liospital, sanatorium, asylum, or similar insti- 
tion, and had not suffered any mental or physical disease, consulted :L 

physici:ln, or undergone n surgical operation in the prior five years. The 
evidence tended to show that insured had been gassed in the World War 
ant1 drawn disability allowances from the GOT-ernment, had been treated 
by p1iysici:rns. trntl hat1 hcc11 :un innlate in a hospital for high blootl pres- 
sllre ant1 other 1)liy~ic~:il nilintsnts less tlraii five p a r s  1)rior to siglring the 
:~pplication. I l e l d :  The :~pplicntiol~ contained represcnttitions as  to nint- 
t r rs  other than the physical contlition of applicmit, wliit'h. I~eillg m:itcsrial. 
c~ntitletl insurer to :~voitl thc policy even though the n~isrc~prcsc~iit:ltio~rs 
were not fraudulent, C. S., 6460, not being determinative, since it  relates 
solely to misrepresentntions as  to physical condition. 

2. Insurance § 3lc-Knowledge of soliciting agent of misrepresentation 
in application signed by insurt,d held not iniputrd to insurer. 

Kll~\vledge of the soliciting agent of misrepresentations in ml applica- 
tion for life incurancc will not bc impnted to inqnrer when the applicaiit 
represents in the npplication thnt the statements therein made are  true 
and signs Same without rending it  or having i t  rend to him and his failure 
to ascertain its contelits is not induced by any fmncl on the part of the 
agent. 

Cr , . i~~son- ,  J., concurring. 

, ~ P P E A L  by plaintiff f r o m  G'rcxrly, J., a t  September Term.  1936, of 
B R ~ X ~ W I C K .  Affirmed. 
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This is a n  action to recover on a certificate of insurance which was 
issued by the defendant on the life of Jesse L. Inman.  The certificate 
was issued on 10 October, 1934. The insured died on 12 May, 1935. 
The plaintiff is the beneficiary named in the certificate, which is for the 
sum of $1,000. 

The certificate was issued on the application of the inmred, which is . . 

in writing and was signed by him. 
I t  is alleged in the answer of the defendant that  certain false and 

fraudulent representations as to matters which were material to its 
issuance were made by the insured in  his application for the certificate, 
and that  under its ~rovis ions  the certificate was for that  season null and 
void a t  the date of its issuance. 

The plaintiff in his reply admits tha t  the answers to certain questions 
contained in the application are false, but denies that  they were fraudu- 
lent. H e  alleges that  true answers were made by the insured to the 
questions addressed to him by the agent for the defendani,, who solicited 
the application, but that  said agent, without the knowledge or procure- 
ment of the insured, wrote the false answers appearing in the applica- 
tion. H e  admits that  the insured signed his name to the application, 
but alleges that  the insured did not read the application or request that  
i t  be read to him before he signed the same. 

The evidence a t  the trial tended to show that  on or about 10 October, 
1934, I). 31. Thompson, agent of the defendant, called a t  the home of 
Jesse I,. I n m a n  in  Brunswick County, and there solicited him for an  
application to the defendant for insurance on his l i fe;  that  the insured 
told the agent of the defendant that  he wanted some insurance, but 
doubted whether he could get i t ;  that  i n  response to q.lestions of the 
agent, the insured told him tha t  he was gassed while serving as a soldier 
during the World War ,  that  he had drawn disability allowance from the 
Government of the United States for some time, but was not then draw- 
ing such allowances ; that  within the past two or three years he had been 
attended by Dr .  Sadler and Dr .  Goley, who had treated. him for high 
blood pressure, and that  neither of said doctors was then attending him. 
The agent replied to the insured: "I think I can get you by. You don't 
have to have a medical examination anyhow." 

The evidence further tended to show that  during the month of Sep- 
tember, 1931, the insured had been an  inmate of hospitals for  veterans of 
the World W a r  a t  Columbia, S. C., and a t  Atlanta, Ga., where medical 
examinations were made of the insured, disclosing that  he was then 
suffering with high blood pressure and other physical ailinents resulting 
from being gassed during the World War. 

After questioning the insured, the agent of the defendant, in his 
presence, wrote the answers to the questions appearing in the applica- 
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tion a t  the time the application was received by the defendant a t  its 
home office in Omaha, Nebraska, and without reading the application to 
the insured, requested him to sign the application, mhich the insured did 
in his presence. 

The application as signed by the insured contains the following ques- 
tions and answers : 

"2. ,\re you now or have you ever drawn disability compensation or 
pension ? -1nswer : 'No.' 

"6. I I a w  you ever been under observation, care, or treatment in any 
hospital, sanatorium, asylum, or similar institution? Answer: 'No.' 

"7 .  H a w  you within the past five years suffered any mental or bodily 
discase or infirmity? ,\nslrer: '10.' 
''8. I I a w  you within the past fire years consulted or been attended by 

a pliysician for any tlivaqe or injury, or undergone any surgical oper- 
ation ? Answer : 'No.' " 

The certificate issued by the defendant on the application of the in- 
sured contains a provision as follows : 

"If ally of the statements or declarations in the application for mem- 
bership shall be found in any respect untrue, the certificate shall be nu11 
and void and of no effect, and all moneys which shall have been paid, 
and all rights and benefits which ha re  accrued on account of the certifi- 
cate ilia11 be absolutely forfeited without notice or service." 

-It the cloqe of the evidence, the defendant moved for judgment as of 
nonsuit. The motion was allowed, and plaintiff duly excepted. 

From judgment dismissing the action, the plaintiff appealed to the 
Supreme Court, assigning error in the judgment. 

Robert I T T .  Daz~is and 9. B. Frink for plaintiff. 
C .  Ed .  Taylor for defendunt. 

C O X X ~ R ,  J. T h e n  the application on which the certificate sued on in 
this action was issued, was received by the defendant a t  its home office 
in the city of Omaha, Kebraska, i t  contained representations as to mat- 
ters other than the physical condition of the applicant. These repre- 
sentations vere  false. F o r  that  reason C. S., 6460, if applicable to this 
c a ~ e ,  is not determinative of the question presented by this appeal. 

The representations were material to the issuance of the certificate. 
Br?yanf 1%.  Ins. Co., 147 h'. C., 181, 60 S. E., 983. F o r  that  reason, not- 
~ i t h s t a n d i n g  the evidence for the plaintiff mhich tended to show that  
the representations, although false, xrere not fraudulent, under the pro- 
viiions of C. s., 6299, and of the certificate, the certificate is null and 
void and of no effect. There is therefore no error i n  the judgment dis- 
missing the action. 
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The knowledge which the evidence for the plaintiff tended to show the 
agent of the defendant who solicited the application had cf  the falsity of 
the representations contained in  the application a t  the time i t  was 
signed by the applicant, cannot be imputed to the defendant. T h o m p -  
son v. Assurance Society ,  199 N .  C., 59, 154 S. E., 21. The  defendant 
had the right to rely and did rely upon the statements rtnd representa- 
tions contained in the application, which was in  writing and signed by 
the applicant, a t  the time i t  was received a t  its home office. 

The applicant did not read the application or request that  i t  be read 
to him before he signed it. H i s  failure to do either was not induced by 
any fraud on the par t  of the agent. When he signed the application, he 
knev  that  the agent had written answers to the questions (contained in  it. 
H e  represented to the defendant that  these answers were true. 

There is no error i n  the judgment. I t  is 
Affirmed. 

CLARRSOK, J., concurring: I n  Laughinghouse v. Ins t rance  Co., 200 
N .  C., 434 (436))  i t  is held tha t  in the absence of fraud or collusion 
between the insured and the agent, the knowledge of the agent, when 
acting within the scope of the powers entrusted to him, will be imputed 
to the company, though the policy contains a stipulation to the contrary. 
S h o r f  v. LaFayet te  Ins .  Co., 104 S. C., 649; Insurance Co. v. Grady,  
185 N .  C., 348; Colson z-. Assurance Co., 207 S. C., 581; S m i t h  v. I n -  
surancc Co., 208 N. C., 99 (102) ; T h o m p s o n  v. Accident Association, 
209 N. C., 678 (680) ;  T.l'illiams u.  Ins .  Co., 209 N .  C., 765; C o x  v. 
Assurance S o c i e f y ,  209 N. C., 778. 

I11 the present case i t  seems that  there was such fraud or collusion as 
to take this case out of the decisions above set forth. "I think I can 
get you by" is the agent's language, not i n  his employer's interest, but 
that  of the assured, and the assured knew this betrayal of the employer. 

ROBERT F. LEE r. THE EQUITABLE LIFE ASSURANC13 SOCIETY OF 
THE UNITED STATIGS. 

(Filed 27 January, 1037.) 

Insurance $j 34a-Insured's performance of work of permanent nature, 
although handicapped by disease, held to preclude recovery on dis- 
ability clause. 

The complaint alleged that plaintiff, an employee in a c'sttorl mill, while 
insnred under :I group policy, contracted bronchial asthma and became 
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totally and permanently disabled within the terms of the policy, that 
insurer failed to pass on his claim for three years, and that during this 
period plaintiff, in order to procure necessary sub~i*tenc'e, obtained zliid, 
by the periodic uie of mor~liiile, held for n period of nine mouths a job 
in  another mill in spite of his disease. This job was o1)tained after 
the termination of his certificate under the group policy. Hcld: Defend- 
ant insurer's demurrer to the complaint should h a ~ e  been sustained, it 
appearing that insured did work "for compensation of financial value," 
and mas not therefore totally disabled within the terms of the policy. 

APPEAL by defendant from TYilliarns, J., a t  September Term, 1936, of 
S L A ~ ~ X C E .  Reversed. 

This is an  action brought by plaintiff against defendant to recover 
$1,000, pursuant to the terms of a group insurance policy contract. The 
plaintiff on or about S ,\pril, 1931, was employed as a textile worker i n  
the mill of E. 31. Holt  Plaid Xills, Inc., and E. 11. H. Knit t ing Mills, 
a t  Burlington, N. C. The plaintiff's employer entered into a certain 
contract with the defendant corporation by the terms of which The 
Equitable Life Assurance Society of the United States issued group in- 
surance policies to all employees of the said E. AT. Holt  Plaid X l l s ,  
Inc., and E. M. H. Knit t ing Xills. Pursuant to said contract the 
plaintiff was issued a policy of The Equitable Life Assurance Society of 
the United States, designated as No. 308-1-263, for the sum of One Thou- 
sand ($1,000) Dollars. Among the provisions of said policy is the 
follo~ving: "Total and Permanent Disability Prorision. I n  the event 
that  any empIoyee while insured under the aforesaid policy and before 
attaining age 60, becomes totally and permanently disabled by bodily 
in jury  or disease and will thereby presumably be continuously prevented 
for life from engaging in  any occupation or performing any work for 
cornpe~lsation of financial calue,  upon receipt of due proof of such dis- 
ability before the expiration of one year from the date of its commence- 
ment, the Society will, in termination of all insurance of such employee 
under the policy, pay equal monthly disability-installments, the number 
and amount of ~r-hich shall be determined by the table of installments 
below-amount of insurance, $1,000-number of monthly disability- 
installments, 20-amount of each monthly d isabi l i ty- ins ta l ln~e~~t~,  $21.04. 
The first installment shall be due upon receipt of said proofs and shall 
be for the amount of nlonthly disability-installme~lts accrued from the 
commencement of said total and pernlancnt disability, and subsequent 
installments shall be paid monthly during thc continuance of said dis- 
ability until the completion of said installments." 

The plaintiff alleged in  his complaint that  "while employed by the 
E. I f .  Holt  Plaid Mills, Inc., a t  Burlington, N. C., and while said policy 
was in  force and effect, 'this plaintiff having a portion of his weekly 
wage deducted in  order to assist i n  payment of premiums on said pol- 
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icy,' was taken so ill with bronchial asthma on or about the first dav of 
September, 1932, that  he was unable to work any longer, and has since 
said time been totally and permanently disabled, and has been advised, 
believes, and therefore alleges that  he will be totally and permanently 
disabled for life from engaging in  any regular occupation or performing 
any work for compensation of financial value. That  the plaintiff im- 
mediately notified the defendant of his condition and fui-nished a state- 
ment of Dr.  F. 0. Bell of Burlington, hT. C., his attending physician, to 
the effect that  the plaintiff was totally and permanent1,y disabled, and 
that said condition was presumably of a permanent nature. That  the 
said defendant, instead of paying the monthly installmeits as provided 
under the terms of said policy, extended the- said period f r o m  time to 
time to observe the plaintiff's condition, for the alleged purpose of de- 
termining whether or not said condition was of a temporary or perma- 
nent nature, without ever making any definitt: decision as to the probable 
permanency of this plaintiff's physical disability, from the latter part  of 
August, 1932, until 10 December, 1935, a t  which time the claim of this 
plaintiff under said policy was disallowed." 
- Among other things, the plaintiff alleges in his complaint t h a t :  "On 
account of his said destitute condition and the fact that  i he nation-wide 
depression had so destituted his relatives that  they could not assist him, 
this plaintiff, i n  order to secure necessary subsistence upon which to 
lire, and in spite of his physical disability to do so, went to the Dan 
River Cotton hlills i n  the city of Danville, TTirginia, and applied for 
work a t  said mills. That  this plaintiff, in order to pass the physician 
a t  the mills, took a dose of morphine that  n~orn ing  in order to attempt 
to conc3eal his acute asthmatic condition so that  he could secure some 
food for himself, and was successful in securing employment. That  by 
taking morphine regularly this plaintiff was halfway able to stay on the 
job until the latter part  of Sorember,  1934, although he had to stay out 
sonletilnes two and three days a week, and a t  other times was forced to 
stay out as much as a week on three or four different times from J a n -  
uary through the month of Kovember, 1934, and during all of said time 
mas only able to secure enough money to barely keep holly and soul to- 
gether, and during all of the time of his actual employment, was labor- 
ing under great pain and terrific physical disability, all on account of 
the negligence of the defendant and its obstinate refusal 1.0 abide by and 
carry out the terms of its insurance contract hereinbefore mentioned and 
described. That  in the latter part  of Soyember, 1934, the foreman a t  
said mill reprimanded this plaintiff severely about a piece of cloth, and 
a t  the time this plaintiff, although he was doped with morphine, became 
so choked with his acute asthmatic condition that  he could not reply or 
talk to' his said foreman. Thereupon the said foreman immediately dis- 
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charged him and said tha t  this plaintiff 'wasn't any account nohow.' 
Tha t  erer  since the month of January ,  1935, this plaintiff had to totally 
rely for the meager food, scant clothing, and medical treatment upon the 
Danville Welfare Department of the city of Danrille, Virginia. That  
this plaintiff has been forced to undergo all of the excruciating pain and 
physical handicaps, as hereinlwfore set out, unnecessarily, on account of 
thc gross carelessnesq, negligence, and refusal of tlle deferldant to abide 
by and carry out the terms of its insurance policy, as hereinbefore 
alleged." - 

The defendant demurred to the complaint, as follows: 
"1. Llccording to tlle complaint, the plaintiff ceased to work for the 

E. 31. Holt  Plaid Nills, Inc., the latter part  of August, 1932, and that  
his insurance certificate, set forth in  the complaint, expired and termi- 
nated as of 10 June,  1933, or prior to that  time. That  thereafter, in 
January,  193-2, the plaintiff went to vo rk  for the D a n  River Cotton 
Nil ls  in D a n d l e ,  Virginia, and continued in employment of said mills 
until the latter par t  of November, 1934, and thereby performed 'work 
for compensation of financial value.' That ,  as provided in  the said 
policy, and as set forth in  paragraph four of the complaint, in order to 
obtain disability benefits under the said policy i t  was necessary that  the 
insured : 'Before obtaining age 60 becomes totally and permanently djs- 
abled by bodily illjury or diqease and will thereby presumably be con- 
t inuoudy prevented for life from engaging in any  occupation or per- 
forming any work for compensation of financial value.' That  on ac- 
count of said facts tlle defendant is estopped from claiming total and 
permanent disability by reason of claim made and filed by him, as 
alleged in  paragraph six of the complaint. 

"2. That  from the complaint, i t  does not appear that  the plaintiff a t  
the time of making the claim, and for considerable time thereafter, was 
totally and permanently disabled under the meaning and terms of said 
policy, and is therefore not entitled to the relief asked for." 

The court below overruled the demurrer. The defendant excepted, 
assigned error, and appealed to the Supreme Court. 

J.  E l m e r  L o n g ,  Clarence Ross ,  and  C. S t u a r t  W h e a t l e y ,  Jr., for 
p7ainf if. 

Shepherd  & Shepherd  for defendants .  

C ~ ~ n s s o n - ,  J. We think the  lain in tiff alleged too much in his rom- 
plaint to recover on the policy in controrersy, and the demurrer of de- 
fendant must be sustained. The allegations in  the complaint appeal to 
the humane attitude, but x e  are not permitted to go beyond the terms 
of the contract. When plaintiff's claim was disallowed, he worked from 
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Janua ry  to the latter part  of Xovember, 1934, i n  the Dan  River Cotton 
Mills and performed work "for compensation of financial value." 

I n  Smith v. Assurnnce Society, 205 N. C., 387 (393))  this Court said : 
"The evidence in all the above cases and in the present case indicates 
that  the jobs were of a trifling nature. I s  i t  possible to construe a 
policy like the present to say that  a man, although death-doomed with 
tuberculosis, and har ing  a wife and Peren children needing, as the 
plaintiff testified, 'something to eat,' if he should attempt in  his wasted 
condition to t ry  in a feeble way to do trifling work, that  this was a 
forfeiture of his policy? Such a holding would be contrary to the 
spirit, if not the letter, of the contract." 

When the plaintiff's claim TI-as disallowed he could ha re  a t  once sued 
defendant and recovered, if i t  was liable on the contract. H e  did not do 
this but took a permanent job for some nine months. The  pathos is 
that  innumerable nien and women like plaintiff have had to work, and 
do now work, for their daily bread, handicapped by diseai,e. The  action 
is on a contract which we think the allegations of plaintiff exclude him 
from its provisions. V e  think the case of Thigpen v. Ins. C'o., 204 
N. C., 561, determinati~-e of this cause. In that  case a "court crier" 
received $40.00 a month for his services. 

Fo r  the reasons given, the demurrer is sustained and t'ie judgment of 
the court below is 

Reversed. 

J. R. WII ITE,  ADMI~~TISTRITOR OF SARAH ELIZABETH W H I T E ,  ~IISOR, 
DE~~EASLIL r .  T H E  CITY O F  CHARLOTTE A X D  CIIARLOTTE PARK 
AND RECREATION COJIi\lISSION. 

(Filed 27 January, 1937.) 

1. Municipal Corporations § 12- 
d municipality is not necessarily relieved of liability as a matter of lnw 

for negligence proximately causing injury ill the maintenance of a public 
park, wen if the maintennnce of tlie park be a governmental function. 

2. Municipal Corporations § 17: Xegligence § 19a-Where evidence leaves 
cause of injury in conjecture, nonsuit is proper. 

The eridence tended to show that plaintiff's intest,lte was fatally 
injured in n fall from a swing in a municipal park, that intestate and a 
conipanion were standing on the seat of the swing "pumping," so that 
the swing was caused to more rapidly from side to side that tlie swing 
was so constructed that tlie linlrs in the chain were loose and would slip 
and cause the swing to jerli when the seat had reached the masimum 
height on each side, and that while so swinging intestate mas thrown or 
fell therefrom to her fatal injury. H c l d :  The evidence fails to show 
whether intestate's fall was the result of n jerk caused by the slipping 
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of the chain of the \wing. or was the resnlt of qome i~ladvertence on the 
part of inteqtate or her comganiun, and defendant municipality's motion 
to nonsuit was properly granted, since the cause of the fatal accident is a 
matter of conjecture on the evidence. 

I \ ~ ~ ~ A i ~  by plaintiff from C o ~ r p c r ,  Special  J u d g ~ ,  at  September Term, 
1936, of XECI~LEXUURG. ,\ffirmed. 

This is an action to recover damages for the death of plaintiff's intes- 
tatc. who died on 18 ,iuguct, 1933, as the result of personal injuries 
which she suffered wlien shc fell or v a s  t h r o ~ r n  from a swing in Inde- 
pendence P a r k  in the city of Charlotte on 13  August, 1933. 

Independence Pa rk  is on-ned hp the defendant city of Charlotte. a 
municipal corporation. I t  is a public park and is controlled ant1 oper- 
ated by the defendant Charlotte P a r k  & Recreation Cornmisqion, a corp- 
oration created by the General ,lssenlbly of this State, as an  agency of 
the city of Charlotte. Indcpcndcrlce P a r k  and its facilities are owned, 
controlled, and operated hg the defenclants for use by the public, for 
purposes of recreation. The  d c f ( d a n t  Charlotte P a r k  & Recreation 
Colnmission is autliorized to charge and in some instances does charge 
fee.; for the use of certain of the facilities provided by said colnlnission 
i n  Independence Park .  

I t  is alleged in the complaint that  the death of plaintiff'q intestate, 
who n.as about fifteen years of age a t  the time she suffered her fatal  
injurieq, was caused by the negligence of tlie defendants in failing to 
exercise reasonable care to provide for her, and others who had tlir right 
to use tlie facilities of Independence Park ,  a reasonably safe ming .  

I t  is further alleged that  the sn ing from which plaintiff's intestate 
fell or waq thrown was defective in that  the links which make u p  the 
chains in said swing Jvere loose, causing the links to slip when tlie swing 
xvas used, and thereby to gire a violent jerk, and that  plaintiff's intestate 
fell or xi as thron.11 from said s~ving by a jerk as she was using it. 

These allegations are denied ill the answer. I n  further defense of - 
plaintiff's recorery in this action, the defendants allege in their answers 
that  plaintiff's intestate by her on-n negligence contributed to her fatal  
injuries. They also allege that  Independence P a r k  and its facilities, 
including tlie swing from which plaintiff's intestate fell or was thrown, 
were owned, controlled, and operated by the defendants in the exercise 
of a governmental function, and that  for that  reason they are not liable 
to plaintiff i11 this action. 

Tlie action Tvas begun in  the Superior Court of Uecklenburg County 
on 1 2  Februarr .  1934. 

I t  was admitted that  prior to the commencement of the action, the 
plaintiff caused notice of his claim to be served on the defendants as 
required by the prorisions of the charter of the city of Charlotte, and 
that  defendants denied liability and declined to allow or pay said claim. 
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A t  the trial, the evidence for the plaintiff tended to !;how that  on 1 3  
August, 1933, while plaintiff's intestate and a companion were swinging 
in  a swing in Independence Park ,  plaintiff's intestate fell or was thrown 
from the sv-ing into a concrete ditch, and that  she thereby suffered per- 
sonal injuries from which she died on 18 August, 1933; that  iminedi- 
ately before she fell or was thrown from the swing, s l e  and her com- 
panion, ~ v h o  were standing on the seat of the swing, facing each other, 
were "pumping," or causing the swing by the motions oi' their bodies, t o  
move rapidly through the air, from side to side; and that  while so using 
the swing, plaintiff's intestate was suddenly thrown or fell from the 
swing into a concrete ditch a t  a distance of about 16 feet from the 
swing. 

There was evidence tending to show that  the links in the chains which 
were attached to the seat, were loose, and a t  times while the swing was 
being used, would slip, causing the swing to give a violent jerk. There 
was no evidence, however, tending to show that  plaintiif's intestate fell 
or was th ro~vn  from the swing by a jerk, caused by the slipping of the 
links. A11 the eridence showed that  immediately before she fell or was 
thrown from the swing, plaintiff's intestate and her companion xvere 
causing the swing to move rapidly from side to side, through the air, as 
high on each side as they could. 

&It the time she mas injured, plaintiff's intestate was about 15 years 
of age. She was a normal girl of that  age, both physical y and mentally. 
She had frequently used the swings in Independence P a r k  for play and 
recreation. She knew the conditions in the park surrounding the 
swings. S o  charge was made by the defendants or either of them for 
the use of the swings. There were no defects i n  the swings. They were 
so constructed that  the links in the chains were loose, and would s l i ~ .  

A ,  

when the seat had reached the maximum height on each side, causing 
the swing to jerk as the seat returned to the other side. 

- i t  the close of the evidence for the  lai in tiff. defendants mowd for 
judgment dismissing the action as of nonsuit. The  motion was allowed, 
and plaintiff duly excepted. 

From judgment dismissing the action, plaintiff appealed to the Su- 
preme Court, assigning as error the judgment dismissing the action as of 
nonsuit. 

J o h n  S e w i t t  for plaintif f .  
Scarborozrgh Le. B o y d  for defendants .  

('OXNOR, J. Conceding that  Independence P a r k  and its facilities, in- 
cluding the swing from which plaintiff's intestate fell or was thrown 
with the result tha t  she suffered the injuries from which she died, are 
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owned, controlled, and operated hp the defendants i n  the exercise of a 
governmental function, and not for a corporate purpose ( -L fk ins  1 . .  Dur- 
h u m ,  210 S. C., 295, 136 S. F,., 330; Pcrrks-Bclk Co.  c. C O ~ I C O T ~ ,  194 
S. C., 134, 138 S. E., 599), i t  dam not follow as a matter of law that  
defendants owed no duty to the plaintiff's inteqtate and others who had 
the right to UPC said facilities for purposes of play or recreation, to exer- 
cise reasonable care to provide facilities wllich n-ere reasonably safe, or 
that defendants n o d d  not be l ial~le to plaintiff for a breach of s ~ c h  
duty, if such breach was tlle proximate ca1i.e of injuries which re.ulted 
in the death of his intestate (Fishcr 1 % .  Xc~r U ~ ~ r n ,  140 K. ('., 506, 53 
S. E., 342;  I17trrtlc~~ I .  f ' i f y  o f  G r r r f f o ~ ~  L T .  Va.1. 128 S. E., 375). 

TVe are of ol~inion and ,o hold that  there ~ v a s  no error i n  the judg- 
ment in t l k  case, di.missine the action as of nonsuit, for  the reason 
that there was no evidence a t  the tr ial  tending to show that  the death 
of plaintiff's intestate v a s  caused 11y the negligence of the defendants or 
of either of them. I f  there  as negligence on the part of tlie dc~f~lltlnnts, 
nit11 respect to tlle construction of the swing, or its location in the park, 
as contended by the plaintiff, there was no e~ idence  from uhieh  the jury 
could h a w  found that  such negligence n a s  the proximate cause of the 
death of plaintiff's inte.tatc. Tlietllcr she fell or  was t1lron.n from 
the swing while she and her companion nere  standing on the seat, and 
"pum~)ing," because of a jerk ~vliich resulted from the slipping of the 
links in the chains, or because of some inadvertence on her part  or on 
the part  of her companion, is p u ~ e l y  a matter of conjecture. Juries, as 
the finders of facts, ought not to be required or permitted to find facts 
on ~vliich legal liability arise\, when they must conjecture ~ i -ha t  tlle facts 
are. 111 tlie absence of any eridence tending to sllow negligence on the 
part  of the defendants vhich  m7as the proxin~ate cause of the death of 
plaintiff's intestate, there was 110 error in the judgment dismissing this 
action. The judgment is 

Affirmed. 

STATE r. R A T J I O S D  EARLY,  ALIAS DUJIJIY BIOORE. 

(Filed 27 J a n u n r ~ ,  1937.) 

1. Criminal Law 3 1GArraignment of deaf mute and acceptance of plea 
of not guiltx through interpretcar held without error in this case. 

The court, upon his finding that defe~itlnnt is a deaf nlutc, suhpmaed 
an interpreter, who after being duly sxvonl and after the reading of the  
indictment, interpreted m ~ d  explained the indictment to defendant. After 
defendant had indicated to the interpreter that he nnderstoud the indict- 
ment, the interpreter translated the solicitor's questio11 of whether de- 
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feridant was guilty or not guilty, and upon :I negative reply given through 
the interpreter, a plea of not guilty was entered. No contention or plea 
involving defendant's sanity or his capacity to understand the nature of 
tho crime charged or the purpose and effect of the trial, was tendered by 
defendant's counsel. Held: There was no error on the arraignment of 
defendant or in the acceptance of his negative answer as a plea of not 
guilty. C .  S., 4632. 

2. Criminal Law 5 67-Supreme Court has no authoriry to determine 
whether clemency should be extended to a defendant. 

Where there is no error of law in the trial, the judgment appealed from 
must be affirmed, the question of whether clemency should be extended 
defendant not being determinable by the Supreme C o ~ r t ,  but being n 
matter for the Gorernor if and when it shall be duly l?resented to him 
for official action. 

APPEAL by defendant from C k m e n t ,  J., at  ,iugust Term, 1936, of 
YADRIN. KO error. 

This is a criminal action in which the defendant v a s  tried on an  in- 
dictment for rape. 

Pr ior  to his arraignment, i t  was made to appear to the court that  the 
defendant is deaf and dumb. Upon so finding, the court ordered a 
subpcena to be issued for Rome C. Fortune, who was represented to the 
court lo be qualified to act as an  interpreter for deaf and dumb persons. 

On the arraignment of the defendant, Rome C. Fortune, who was 
present in response to the subpsna,  v a s  found by the ccurt to be quali- 
fied by training and experience to act as interpreter for the defendant 
in this action. H e  was thereupon duly sworn, and a t  the request of the 
court, acted as interpreter for the defendant on his a-raignment and 
during his trial. 

The indictment appearing in the record was read to the defendant by 
the solicitor for the State, and in  the presence of his counsel was in- 
terpreted and explained to him by Rome C. Fortune. After the defend- 
ant  had replied in the affirmative to the question of the interpreter as to 
whether he uuderstood the indictment and the charge made against him 
therein, the solicitor asked the defendant the following question : 

"Raymond Early,  alias Dummy Moore, are you guilty of the rape and 
felony whereof you are charged, or not guilty 1" 

The defendant replied, '50," and was thereupon put upon his tr ial  
on a plea of "not guilty." 

At the conclusion of his arraignment, defendant's counsel objected 
thereto, and duly excepted to the refusal of' the court to allow his ob- 
jection. 

At  the trial, the evidence for the State tended to show that  some time 
betveen 1 and 3 o'clock, during the night of 16 August, 1936, the 
prosecutrix, a married woman, who had been asleep i n  a bed in her 
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home, was awakened by a man who had entered the home while she was 
asleep; that  the man who awoke her threw a sheet over her head, and 
after awaking her, assaulted her on her bed; that  by force and violence, 
and against her mill, he had sexual intercourse with her ;  that  her hus- 
band, ~ h o  was sleeping in  a n  adjoining room, was awakened by her 
cries, and that  when he came into the room in  response to her cries, was 
knocked down and rendered unconscious by the man  who had assaulted 
and raped his wife; that  her husband had been rendered unconscious by 
him, and xi~hile he was lying on the floor, the man  again assaulted and 
xaped the prosecutrix; that  there was no light i n  the room when the 
crime was committed, and for this reason the prosecutrix did not dis- 
cover the identity of the man  who assaulted and raped her, although she 
did discol-er that  he was a negro; and that  after the man who had 
assaulted and raped her, ran  from the room to the porch, where an  
electric light was burning, the prosecutrix discovered that  the defendant 
was the man. The prosecutrix testified that  she had known the de- 
fendant for several years; that  he lives about a mile from her home. 
She informed the officers, who began an  investigation of the crime im- 
mediately after its commission, about 7 or 8 o'clock the next morning, 
that  the defendant mas the man who had assaulted and raped her. 

The testimony of the prosecutrix both as to the con~mission of the 
crime and as to the identity of the defendant as the man who had com- 
mitted the crime, was corroborated by evidence offered by the State. 

The defendant did not testify as a xvitnesq in  his own behalf. Evi- 
dence offered by him tended to show that  he mas not a t  the home of the 
prosecutrix a t  any  time during the night the crime was committed, but 
that  he mas a t  his home from 11 or 1 2  o'clock that  night until the nevt 
morning when he went to his work as uiual. 

The  defendant was arrested by the sheriff of Yadkin County some 
time between 7 and 8 o'clock on the morning after the crime was com- 
mitted. H e  then claimed as his own a cap which the sheriff testified he 
had found in  the room of the prosecutrix soon after the commission of 
the crime. 

The evidence for both the State and the defendant was submitted to 
the jury under a charge by the court, to which there were no exceptions 
by the defendant. 

The jury returned a verdict of "guilty of rape." 
From judgment that  he suffer death by means of asphyxiation as pre- 

scribed by statute, the defendant appealed to the Supreme Court, assign- 
ing  errors i n  the trial. 

Attorney-General  Seawel l  a n d  Assis tant  At torney-General  ~IIc l I Iul lan 
for t h e  S ta te .  

0 t h  J .  Reyno lds  and George P. Pel1 for defendant .  
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COSNOR, J. I t  was not contended on behalf of the dsfendant on his 
trial in the Superior Court, nor is i t  contended on his appeal to this 
Court, that  the defendant, because of his infirmity, was incapable of 
understanding the nature of the crime with which he was, charged in the 
indictment, or the purpose and effect of his trial. 90 plea involving 
his capacity to plead to the indictment, or his sanity was tendered by his 
counsel. F o r  this reason, the procedure approved by this Court in S. v. 
Harris, 53 S. C., 136, was not followed by the tr ial  court. I n  that  case, 
upon its finding that  the defendant who was charged in the indictment 
with murder, was deaf and dumb, and upon the suggestion of his counsel 
that  because of his infirmity hc was incapable of pleadil~g to the indict- 
ment, the court submitted issues to the jury involving his capacity to 
plead, and his sanity a t  the time of the trial. After hearing evidence 
pertinent to these issues and instructions by  he court, the jury answered 
both issues favorable to the contentions of counsel for  the defendant. 
The court thereupon declined to proceed with the trial, and ordered that  
the defendant be confined for safe keeping. 

There was no error on the arraignment of the defendant i n  this action, 
nor in the acceptance by the court of his plea of not g ~ i l t y .  The sug- 
gestion that  his negative answer to the question addressed to him by the 
solicitor, as to whether he was guilty or not guilty of rape and felony 
with nhich  he was charged in  the indictment, does not seem to call for  
comment. The negative answer of the defendant was properly accepted 
by the court as a plea by defendant of not guilty. C. S., 4632. 

Alssignments of error on behalf of the defendant, based upon excep- 
tions to the admission or exclusion of testimony as evidence a t  the trial, 
have been carefully considered. They cannot be sustained. 

K e  find no error in the trial, and for that  reason the judgment must 
be affirmed. Whether or not clemency should be extended to the de- 
fendant because of his infirmity, cannot be determined by this Court. 
Under the Constitution of this State, that  question musl be determined 
by the Governor when and if i t  shall be duly presented to him for official 
action. See S. v. Jackson, post, 202. 

N o  error. 

ETHEL S. HAYES ET AL. v. WESTERN U S I O S  TELEGRAPH CO. ET AL. 

(Filed 27 January, 1937.) 

1. Negligence 9 19b- 
A motion to nonsuit on the ground of contributory negligence may be 

allowed only when plaintiff's own evidence establishes contributory negli- 
gence and there is no conflict in the evidence as to the pertinent facts. 
C. S., 567. 



X. C'.] FALL TERN, 1936. 193 

2. Automobiles 5 18c-Evidence held not to disclose contributory negli- 
gence as matter of law on part of pedestrian. 

Plaintiff's e~idence tended to show that plaintiff attempted to cross a 
street in a city in the middle of the block, with bundles in her arms, and 
that as she came from between parked cars, she was struck by a messen- 
ger boy riding a bicycle a t  a high rate of speed, without lights. H e l d :  
Plaintiff's evidence fails to show contributory negligence as a matter of 
law, and defendant's motion to nonsuit was correctly denied. 

APPEAL by defendants from Frizzel lc ,  J., a t  Aipri l  Term, 1036, of 
D u ~ l r a v .  

Ciri l  actions by f r r n c  plaintiff and her husband to recover darnages 
for personal injuries, loss of services, hospitalization, etc., alleged to 
hare  been caused by the negligence of .thc defendants, consolidated and 
tried together, as both causes of action arise out of the same injury. 
Flevlinq 2.. Hol leman ,  190 N .  C'., 449, 130 S. E., 171. 

On the evening of 3 Sorcmher ,  1934, about 9 o'clock, the fcvzc plain- 
tiff emerged from an  & P. store on the south side of West Chapel Hil l  
Street in the city of Durham, and started across the street, in the niiddle 
of the block, with bundles in  her arms, and coming from betneen parked 
cars. -It the same time Marshall Hartsell, a messenger boy of the 
corporate defendant, came down the street riding a bicycle a t  a high rate 
of speed, without lights, and in violation of city ordinance, struck the 
feme plaintiff as she was attempting to cross the street, and inflicted 
serious injuries. 

The cases were tried upon the usual issues of negligence, contributory 
negligence, and damages, and resulted in verdict and judgment for 
plaintiffs. 

Defendants appeal, assigning errors. 

Basi l  JI. W a t k i n s  for plaintif fs,  appellees. 
R. 0. E v e r e t t  for defendants ,  appellants.  

STACY, C. J. The battleground of debate is whether the alleged con- 
tributory negligence of feme plaintiff should be held to bar recovery as 
a matter of law. H o l t o n  v .  R. R., 188 N. C., 277, 124 S. E., 307. I t  
is conceded that  ordinarily the issue is for the twelve. Lincoln v .  R. R., 
207 S. C., 787, 178 S. E., 601; B u f n e r  v. R. R., 199 N. C., 695, 155 
S. E., 601; Xmith v. R. R., 200 N. C., 177, 156 S. E., 505. See, also, 
Davis  v. R. R., 157 N. C., 147, 120 S. E., 827, where the question is 
discussed a t  length by H o k e ,  J., with full citation of authorities. 

Originally, under C. S., 567, in cases to which i t  was applicable, there 
mas considerable doubt as to vhether a plea of contributory negligence- 
the burden of such issue being on the defendant-could be taken ad- 
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vantage of on a nlotion to nonsuit, but i t  is now well s(2ttled that  such 
may be done when the contributory negligence of the plaintiff is estab- 
lished by his own evidence, as he thus proves himself out of court. 
ST'right v. R. R., 155 h'. C., 325, 71  S. E., 306; Eorne  c .  R. R., 170 
S. C., 645, 87 S. E., 523, and cases there cited. 

Speaking to the subject i n  Battle v. Cleave, 179 N .  C., 112, 101 S. E., 
555, f loke,  J., delivering the opinion of the Court, sa id :  

"I t  is earnestly insisted for defendant that  judgment of' nonsuit should 
have been entered by reason of contributory negligence on the par t  of 
the plaintiff. Such a judgment has been given in rare instances on the 
groimtls suggested, and where, from the proof offered in support of 
plaintiff's cause of action, i t  clearly appears that  his own negligence has 
been the proximate cause of the ,injury or one of them. Dztnnecant v. 
R. R., 167 X. C., 232; Jf i fchel l  c. R. R., 153 N. C., 11ti; Strickland v. 
R . R . , 1 5 0 N . C . , 4 .  

((The burden of showing contributory negligence, hovever, is oil the 
defendant, and the motion for nonsuit may never be allowed on such an  
issue where the controlling and pertinent facts are in dispute, nor where 
opposing inferences are permissible from phintiff's proof, nor where i t  
is necessary in support of the motion to rely, in whole or in part, on 
eridence offered for the defense. Russell 2'. R. R., 11,s S. C., 1008; 
House c. R. R., 131 N. C., 103." 

Again, in Jloseley c.  R. R., 107 N. C., 028, 150 S. E., 184, Clark- 
son, J., speaking for the Court, observed: ((A serious and troublesome 
question is continually arising as to how f a r  a court will declare certain 
contluct of a defendant negligence, and certain condud of a plaintiff 
contributory negligence, and take away the question of negligence and 
contributory negligence from the jury. The  right of tr ial  by jury 
should be carefully preserved, and if there is any evidenve, more than a 
scintilla, it  is a matter for the jury and not the court." 

The  issue of contributory negligence in  the instant cme was for the 
jury. 

Tl'hether the defendant's violation of the traffic ordinance should be 
regarded as negligence per se, or only prima facie, is controlled by what 
was said in  IIinshaw v. Pepper, 210 S. C., 573; Goss G. Will iams,  196 
9. C., 213, 145 S. E., 169; S. c .  Cope, 204 N. C., 28, 167 S. E., 456. 
Compare E z u m  1;. Baumrind,  210 N .  C., 650; Kelly c .  Hunsuckcr,  anfe, 
153. 

N O  error. 
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W. E. C M O S  v. J. R. SHUTE, JR., TRUSTEE. ET AL 

(Filed 27 January, 1937.) 

1. Sudgments 3 4: Execution 3 11- 
The procedure to attack a consent judgment on the ground that the 

party did not in fact consent thereto, and to recall execution issued 
thereon is by motion in the canse. 

2. Execution 3 11-Where consent judgment does not show amount for 
which execution should issup, jury must determine controverted 
amount. 

I t  is error for the clerk to issue esecution on a consent judgment with- 
ont notice and a hearing nhen the amount for which execution should 
ibauc is not determinable from the face of the instrument, but must be 
ascertained by evltlence dellors or alzu t~de ,  and a motion in the cause to 
recall thc execution should be allowed until the controverted amount is 
determined by a jury. In this rase the judgment provided for contribu- 
tion Iby other defendants upon default of any one of them and for subro- 
gation against defaulting defendant or defendants, and execution was 
i<sued against moxnnt for lilf pro i n t a  part of the amount charged against 
a defaulting defendant. 

3. Judgments 3 1- 
h consent judgment is a contract of the parties recorded with the sanc- 

tion and permission of the court, and should be construed and dealt with 
as if the parties had entered into a written contract embodying the terms 
of the judgment. 

APPEAL by plaintiff from Roussenu, J . ,  at  October Term, 1936, of 
UKIOS. 

Civil action to restrain execution and to vacate alleged consent judg- 
ment on ground that  plaintiff did not consent thereto. 

At  the October Term, 1931, cnion Superior Court, judgmrnt was 
entered in the caw of IIood,  Comr.,  v. W .  S.  B lakeney ,  e t  nl., Directors 
of the Bnnk of {-nion,  ostensibly by consent, in which the defendants 
therein agreed to pay the plaintiff $40,000, the amount to be paid by 
each defendant being stipulated therein. The  judgment also provided 
for  contribution among the other defendants i n  case any should default, 
and s~tbrogation against any defaulting defendant or defendants. 

Default har ing  been made by one of the defendants, and contributory 
payment by the others, with the exception of W. E. Cason, execution was 
issued by the clerk against the said W. E. Cason for the calculated 
amount of $3,432.22 with interest and costs. 

Upon the hearing, after the jury had been impaneled, the court re- 
versed its ruling as to a jury trial, asked counsel for plaintiff if the 
action might be treated as a motion in the original cause, to which coun- 
sel collsented "if the court deems a motion in the original cause the 
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proper procedure," but demanded a jury tr ial  on the issues tendered. 
This Tvas refused; whereupon counsel for  plaintiff declined to proceed 
further and gave notice of appeal. The  court thereupon proceeded "to 
considrr the complaint and petition and other papers herein, and treat 
them as evidence in  the hearing of a motion in  the cause," denied the 
same, dissolred the injunction, and dismissed the action. 

Plaintiff appeals, assigning errors. 

,4. X. Xtacli  a n d  C. E. H a m i l t o n  f o r  p la in t i f f ,  nppe l lan t .  
0.  L. R i c h a r d s o n  for  d e f e n d a n t s ,  appellees.  

STACT, C. J. I t  is apparent that  on the hearing the matter became 
entangled in the net of form. This ought not to deprive the parties of 
their rights. 

On the question of recalling the execution, W i l l i a m s  c. Dlrun,  158 
N .  C., 399, 74 S. E., 99 ;  S. c., 163 S. C., 206. 79 S. E., 512, and whether 
plaintiff consented to the judgment of 1931, X o r g n n  7;. I I o o d ,  Comr . ,  
a n f c ,  91, the proper procedure is by motion in the cause. D e i t z  c. B o l c h ,  
209 K. C., 202, 183 S. E., 384; B a n k  v. P e n l a n d ,  206 N. C., 323, 173 
S. E., 345; R e g i s t e r  C o .  v. H o l t o n ,  200 N. C., 478, 157 S. E., 433; 1T'eir 
v. W e i r ,  196 K. C., 268, 145 S. E., 281; A l d r i d g e  v. L o f t i n ,  104 S. C., 
122, 10 S.  E., 210; L o n g  v. J a r r a t t ,  94 N. C., 443. 

As r e  understand tlie record, the execution issued by the clerk would 
seem to be irregular, as the amount could only be determined by evidence 
dchors  or a l iunde .  The clerk was not authorized to make this determi- 
nation, vhich  apparently he undertook to do without notice or oppor- 
tunity to be heard. I n  any event, the motioii to recall, until the contro- 
verted amount could be ascertained by a jury, should have been al lomd. 
X f a n l e ~ ~  v. P a r k e r ,  207 h'. C., 159, 176 S. E.: 279. 

The judgment entered a t  the October Term, 1931, being a consent 
judgment, is to be construed, and accordingly dealt with, 2s if the parties 
had entered into a ~vr i t ten  contract, duly signed and delivered, embody- 
ing therein the terms of said judgment. B u m  z;. B r a s u e l l ,  139 K. C., 
135, 51 S.  E., 927. I t  stands as the agreement of the parties, made a 
matter of record a t  their request, and with the permission and approval 
of the court. Speaking to the question in Tl'ilcox ?;. W i l c o z ,  36 S. C., 
36, G a s f o n ,  J., says a consent judgment "is in t ru th  the decree of the 
parties"; and D i l l a r d ,  J . ,  in E d n e y  u. E d n e y ,  81 K. C., 1, defines it as 
follows: "A decree by consent is the decree of the parties, put on file 
with tlie sanction and permission of the court ;  and, in such decree, the 
parties, acting for themselves, may provide as to them seems best con- 
cerning the subject matter of the litigation." V a u g k a n  c. Gooch ,  92 
S. C., 524. "Consent judgments are, in effect, merely contracts of the 
parties, acknowledged in open court and ordered to be recorded." 
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Clark,  C .  J., i n  B a n k  2'. COVZTS., 119 S. C., 214, 25 S. E., 966. "A 
jlidgnlcnt by conbent is not the judgment o r  decree of the  court. I t  is 
the  agreemcnt of the  parties, their  decree, entered upon  the  record v i t h  
the  sanction of the  court. I t  is the  act  of the  part ies  ra ther  t h a n  t h a t  
of the  court." BTOIL'TZ,  J., i n  Belchcr 7%. Cobb, 169 S. C., 689,' 86 S. E., 
600. See, also, Elliv 7.. Ell is ,  193 s. C., 216, 136  S. E., 360; R a n k  c. 
X i f c h e l l ,  1 9 1  N. C., 190, 1 3 1  S. E., 656;  Disfribzrfi)zg C'o. 1%. C'orrazcny, 
IS9 S. C., 420, 127 S. E., 427;  X o r r i s  r. Pat terson,  IS0  K. C., 4%. 105  
S. E., 2 5 ;  Gardiner I . .  X n y ,  172 N. C., 192, 89 S. E . ,  955 ;  I larrison I ) .  

Dill ,  169  5. C.. 542, 86 S. E., 515;  L!/nch 2 % .  Loftin, 153  N. C'., 270, 69 
S. E., 1 4 3 ;  H e n r y  c. IIrllitrrtl, 120  S. C'., -179, 27 S. R., 130; 1 5  R. C. L., 
645. 

Er ror .  

(Filed 27 January, 1935.) 

1. Reference 5 9-Court must pass upon exceptions in consent reference 
and review the evidence relevant to the findings exceptecl to. 

I t  is error for the court to refuse to pnss up011 esccptions to the report 
in a consent reference, or to npprorc the findings escepted to simply 
because they are  supported by tlie evidence, the findings of the referee 
not being binding on the court even if snpportecl by evidence, but it  being 
the duty of thc court to review the evidence and judicially determine the 
facts as  established by tlic preponderance of the eriilence, C. S., ,578, 
and in passing upon the exceptions, he may afirm, amend, modify, set 
aside, make additional findings, and confirm, in whole or in part, or dis- 
afirni the report of tlie referee. 

2. Reference § S- 
In  the absence of exceptions to the factnal findings of the referee, his 

findings are  conclusive, and tlie case must be determined upon the facts 
found hy him. 

3. Reference 33 4, 9- 
By consenting to n reference the parties waive the right to hare issues 

of fact determined by a jnrg, C .  S., 572, and the tender of issues 011 escep- 
tions in a consent reference may be treated as  snrplusnge. 

APPEAL by plaintiff f r o m  C l e m r ) ~ f ,  J., a t  X a x h  Term, 1936, of 
ROCKINGHAM. 

C i d  action f o r  par tnership accounting, hp consent referred to  J u l e  
lilchfichael, Esq.. to  s tate  the account and rcport the \anw to the court,  
together with his  conc lu~ions  of lam. 

Upon the  coming in of the  report,  the  plaintiff filed a number of ex- 
ceptions thereto, and "moved the court to  consider and pass upon  the  
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exceptions filed to the report of the referee. . . . This his Honor 
did not do. Plaintiff excepts." 

The court modified the report i n  respect of two small items, and 
entered judgment : 

('It further appearing, with the exception of the two above items, that  
the finding of facts by the said referee, as set out in  his report, was sup- 
ported by the evidence; . . . I t  is, therefore, adjudged . . . 
that the said referee's report, cxcept as herein above modified, be and 
the pairle is hereby approved and confirmed." 

Plaintiff appeals, assigning errors. 

S h a r p  S. S h a r p  for  plaintiff ,  appellant.  
11. F. J f a y b c r r y  t r i l c l  I l u n t e r  R. P e n n  for tlefcndant,  a apellee. 

S ~ a c ~ ,  C. J. The record states that "his Honor did not . . . 
pass npon tlie exceptions," ancl in effect that he nppro~et l  the factual 
findings of the referee, with two slight changc:~, because t icy n-ere '(sup- 
ported by the evidence." This is not in keeping with the usual practice 
in such cases. 

True. i n  a consent reference, npon exceptions duly filed, the judge of 
the Superior Court, in the exercise of his supervisory power ancl under 
the statute, C. S., 57S, may affirm, amend, modify, set aside, make addi- 
tional  finding^, and confirm, in whole or in part, or disaflirm the report 
of a referee. Contracting Co.  1;. Power Po., 195 3. C., 649, 143 S. E., 
241; S'. 1 % .  Jackson,  183 S. C., 695, 110 S.  E., 503; V a u y h a n  v. Lewel- 
l y n ,  94 K. C., 472. See, also, .Maazuell, Conzr., v. R. R., 5103 S. C., 397, 
181 S. E., 248; Corbett v. R. R., 205 N. C., 85, 170 S. E., 129; W i l s o n  v. 
Allsbrook, ibid., 597, 172 S. E., 217. This he may do, however, only in 
passing upon the exceptions, for in the absence of exceptions to the 
factual findings of a referee, such findings are conclusive, B a n k  v. Gra- 
h a m ,  108 S.  C., 530, 152 S. E., 493, and where no exceptions are filed, 
the caw is to be determined upon the facts as found by the referee. 
Slrlisbury 2,.  L y e r l y ,  208 S. C.. 386, 180 S. E., 701; Wallace v. Benner,  
200 N. C., 124, 156 S. E., 795. 

Nor is i t  accordant with precedent for the judge of the Superior 
Court, in considering exceptions to the factual findings of a referee, to 
approve such findings simply because they are supported by the evi- 
dence. T h o m p s o n  v. Snt i th ,  156 N. C., 345, 72 S. E., 379. 

Speaking to the subject in  D u m a s  v. Xorr i son ,  175 N. C., 431, 95 
S. E., 705, Il'alkcr, J., delivering the opinion of the Court and pointing 
out the difference between the duties of the trial court and the appellate 
court in dealing ~ r i t h  exceptions to reports of referees, said:  

'(It must be remembered that  a judge of the Superior Court i n  review- 
ing a referee's report is not confined to the qut3stion whether there is any 
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evidence to support his fintling~ of fact, but he may also decide that  
while there is some such evidence, i t  does not preponderate in favor of 
the plaintiff, and thus find the facts contrary to those reported by the 
referee. The rule is othernise in this Court, vlien a referee's report is 
under consideration. We do not review the judge's findings, if there is 
any el idence to support them, and do not pass upon the weight of the 
evidence." 

Again in T h o m p s o n  2%. Smith, s u p r a ,  the same learned justlcc said:  
"When exceptions are taken to a referee's f indinp of fact and Ian ,  it is 
the duty of the j u d g ~  ,to consider the evidence and g i x  his on n opinion 
and conclusion, both upon the facts and the l a ~ r .  H e  is not permitted 
to do this in a perfunctorj nay ,  but he must clcliberate :md decide as in 
other cases, m e  liis o ~ r n  faculties in asccrtaining the truth, and iornl his 
on11 judgmcnt as to fact and l i ~ ~ .  This is rcquired not only a? a clieck 
upon the referec and a safeguarti against any poinible errors o ~ i  11;s part, 
but because he cannot reriezo the referee's fintling~ in ally o t l~er  way." 

The proper procedure in reference cases, r e h t l i c  to tile quc.tion.; here 
pre-e~itcd,  na.  wccinctly stated by Dnl,i5, ,7 . ,  in dl i l l t  r 1 % .  L ' ~ o o i , l c ,  109 
S. C., 148, 10 S. E., 8-10, as f o l l o w :  "This n a s  a referc:lce liiitier the 
Code, and the referee, as was his duty, rrportetl the fact, fount1 :a1111 h i ,  
conclusioils of law separately, and he also reportefl the c ,  ilicnce ul~oil  
nhicli he found tlie facts, and, as a matter of riglit, e i t h  party could 
file esceptions, appeal, and hare  the report rcvieved by the judgr o l  tllc 
Superior Court. whose duty it i i  to consider the eweptionr ail6 qet aqi le, 
modify, or confirm the report, according to his j~itlgnient, and 11;. r11lii:g 
upon the findingn of fact is conclu-i\-e upon this Cowt .  but 11:s ruli'l:: 
upon questions of law are subject to r e ~ i e v  here. . . . I: ,\a5 pel- 
fectly competent. upon revicn-, if he so thought, to adopt the findings of 
fact and concluiioils of law of the referee, and then they v;ouid become 
the findings and conclu4ons of the court ;  but i t  was error i : ~  hi.: IJonor 
to summarily dispose of the exceptions by o~e r ru l ing  them and confirm- 
i i ~ g  tho report. \I i t h o u ~  re\ ien ing and paqbing 111)0:1 them ~ucj~ciai!y." 

I t  i i  p e r h a p  ncedlc~s to add. that ,  in a conscnt reierence, the parties 
waive tlle right to hare  the issues of fact determin~c! by a jury. C'. S., 
572; C'nrr 7). dsl,ctc~, 94 S. C., 1 9 4 ;  (ireon r .  Cntl lc~bury,  7 0  S. ('., 20. 
Hence, issues teiltlered on the escq~t ions  in such n casc may be treated 
as surpluwgc. The tender of izsues is a p p r o p r i ~ t e  only in n compul- 
sory reference when a jury tr ial  i~ tlcmanded. C'of fon X i l l s  7. -lIcrslin, 
200 S. C., 328, 156 S. E., 45-1; l loohcr v. Rigli7irnrls, 198 K. C., 282. 
151 S. E., 635; Robinson 1 % .  Johnson,  1'74 N .  C'., 232, 93 S. E., 743; 
Drzllcr Co. 2.. TVorfh, 117 S.  C., 515, 23 S. E., -127. 

The judgment xi11 he racated and the c a u v  remanded for further 
proceedings accordant herewith. 

E r ro r  and remanded. 
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MRS.  R. C 1 , I F F O R D  T A T E S  T. T H O J I A S V I L L E  CHAITL COMPANY. 

(Filed 27 January, 1935.) 

1. Automobiles § 18g-Evidence held sufficient for jury on issues of negli- 
gence and pro~imate cause. 

tliat tlie automobile driven by one defendant in tlie course of 
liis employment and owlicd by the other defendant was being operated a t  
~ i n l a ~ v f ~ i l  speed a t  the time of the accident in suit, and that  the bralies 
thereon were inatleq~inte :lnd not sufficient to control it. i s  he ld  sllfficient 
to be submitted to tlic jury on tlie i%~ies of negligenccs and prosimate 
cause and to owrrnle defendants' motions to nonsuit. 

2. Eviclence 5 51-Opinion of expert on facts within his knowledge need 
not bc prcdiratrcl upon ll>pothc~tiral questions. 

.hi espcrt may give liis opinion directly on facts withi1 his l ino~~ledge,  
ant1 may give liis conchision or opinion on facts outside his linowledge 
upon proper liypothcticnl qwstions reciting tlie facts, and an exception to 
tlie espert testimony of a doctor who liad lreated and observed plaintiff 
after tlie accidcnt in w i t  tliat a t  tlie time plaintiff signcd the release in 
qnestion she did not linve sufficient mental capacity to unclerstand the 
natnre and effect thereof, cannot be sustainfd, the opinion being based on 
facts witliiii the knowledge of the expert. 

- \VEAL by defendant  f r o m  Rorrssealr, J., a t  F e b r u a r y  Term,  1936, of 
D a v r ~ e o ~ .  Ko error .  

This  is  a cix-il action to  r e c o w r  damages f o r  personal injuries alleged 
t o  h n r e  been prosimately caused b y  t h e  negligence of the  defendant. 
There  v a s  evidence tending t o  show t h a t  on  1 5  December, 1934, a 
Cherrolet  sedan automobile i n  which the  plaintiff was a passenger and  
wliich n-ns dr iven hg  her  husband on  Randolph  Street  i n  Thomasri l le ,  
v h i l e  1)eing turnccl into the  entrance to  the  plaintiff's home on t h e  east 
side of said street,  was r iolent ly s t ruck by a t ruck driven by  the  agent  
and  se r ran t  of the  defendant ;  t h a t  the  impact  of tlie t x o  automobiles 
threw the  plaintiff out  upon tlie street and  i l e r  leg was lu l l  o re r  by the  
t ruck and  so in jured  ns to necessitate amputat ion.  

T h e w  n-as allegation and  evidence t h a t  on 20 December, 1934, the  
plaintiff, i n  consideration of $485.00, signed a ful l  and  final release of 
all  claims wliicll 41e had  against the  defendant. and 011 24 December, 
1934, lllaintiff endorsed a d r a f t  sent her  i n  compliance with the  terms of 
the  release. There  was f u r t h e r  eridence that  a t  the  t ime  lai in tiff 
signctl such relcnse a n d  endorsed such draf t ,  she did not  have mental  
capacity to know what  she was doing. 

T h e  issues submitted to a n d  answers made  by the  j u r y  were as  f o l l o m  : 
"1. D i d  tlie plaintiff sign and  execute tlw release int  d u c e d  i n  e r i -  

i1enc.c ? Answer : (Yes.' 
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"2. Did the plaintiff, a t  the time of the iigning of the release intro- 
duced in evidence, ha re  sufficient mental capacity to untler\tand the 
nature and legal effect of said release? Answer: 'KO.' 

''3. Did the plaintiff rat ify the release by accepting and retaining the 
consideration thereof, after having knowledge of the nature and contents 
of said release ? Answer : 'No.' 

"4. TYas the plaintiff injurcd by the negligence of the defendant, as 
alleged in the con~plaint  ! h s n - e r  : 'Ye>.' 

"5. TThat damages, if any, is the plaintiff cntitled to recover? 
Ans75 er : '$8,000."' 

From judgrneilt based upon the rerdict, the tlefentlant appealed, as- 
signing errors. 

SCHEKCK, J. The apl~cllant assigns as error the refural of the court 
to grant  its motion for judgrnel~t as of nonsuit lodged and renened when 
the plaintiff had rested her case and a t  the close of all of the elidencr. 
C. S., 567. These assignments of error cannot be instained. There is  
eridence tentling to  lion that  the defendant's truck x7as being operated 
a t  a greater rate of speed than Ivas allo~ved by law, and that  the brakes 
thereon nere  inadequate and not sufficient to control i t  n hen in use. I t  
was therefore proper to submit the (p iedons  to thc jury as to ~vhcther the 
defendant was negligent and a5 to whether this negligence n a s  a proxi- 
mate canye of t l ~ c  l~lailitiff's injuries. S e u s m a t l  1 % .  ('otrch C'o., 205 
N. C., 26. 

The appellant also as\igns as error the refusal of the court to ,ustail1 
its o1)jections to certain queqtions and anrn-ers prol,oundetl to an(1 rnadc 
by nitnesscr for the plaintiff, relative to their opinion as to the mental 
capacity of the plaintiff at the time she signed the release of the de- 
fendant from any claimi arising out of the colli-ion betn-cen the two 
automobiles, and a t  the time she e ~ l d o r x d  the draft  sent her in lu~ymel~ t  
of the re1ea.e. Tlic n itnes-es n crc the ph;vsiciani n 110 saw ant1 treated 
the plaintiff in the hospital and n ere athnitted e q w t s ,  and n ert3 interro- 
gated and ansn-erecl substantially as follons : 

"Q. Doctor, do you hare  an opinion satisfactory to yourself nhether 
or not Mrs. Tates on 20  December, 1934. mid on 24 December. 1934, had 
suflicient nmltal  capacity to rsccnte the release and e~idorsc the draft, 
and to understand the nature and full extent and effect thereof 2 

"A. I 1iax.e. 
"Q. T h a t  is Four opinion? 
"A. She did not have." 
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Thece answers Trere based upon the personal observation of the expert 
witnesses of the plaintiff, and come within a well-recognized exception to 
the general rule that  a witness can speak only of facts within his k n o ~ l -  
edge. As Tvas said in Surnrncd in  v. R. R., 133 N. C., 551,  "Succinctly 
stated, the rule is that  the expert must base his opinion upon facts 
within his own knowledge, or upon the hypothesis of the finding by the 
jury of certain facts recited in the question." The testimony which is 
thc subject of these exceptive assignments of error falls within the first 
category, as i t  is all based upon facts within the knowledge of the n-it- 
nesses. S. C. IIandbook of Evidence (Lockhart), par. 204, p. 243, and 
cases there cited. Sce, also, St'inborne v. Lloyd ,  209 S. C., 433. 

A careful exanlination of the record discloses no relersible or pre- 
judicial error, and for that  reason the judgment of the 1Supcrior Court 
must be affirmed. 

N o  crror. 

STATE r. WILLIAJI JACI<SOX. 

(Filed 27 January, 1037.) 
1. Witness 5 4- 

The competency of a nine-year-old girl to testify is a matter resting in 
the sound discretion of the trial court. 

2. Criminal Law § 67- 
The jurisdiction of the Supreme Court upon appeal in criminal cases is 

limited to matters of law or legal inference. S. C. Constitution, Art. IV,  
see. 5. 

I ~ P P I ~ A L  by defendant from i l rnzs trong,  J., at  September Term, 1936, 
of FORSPTII. 

Criminal prosecution tried upon indictment charging the defendant 
with rape, in violation of C. S., 4204. 

Terdict : Guilty. 
Judgment : Death by asphyxiation. 
Defendant appeals, assigning errors. 

Attorney-General  Seatcell and  Assis tant  d t iorney -Genera l  Jlc,l lullan 
for file Stnfe.  

1T'illiams cC B~igh t  for de fendan t .  

STACY, C. J. The prosecuting witness is a negro girl nine years of 
age;  the defendant, a negro preacher. The testimony of the prosecutrix 
in support of the offense charged is positive and dircct;  that  of tlie de- 
fendant in clcnial, equally positive and direct. The t r i l l  of the cause 
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resolved itself into a controverted issue of fact ,  deterrllinable alone by 
the  jury. I t  is a sordid story, ant1 n o  ukeful purpose would he . e r ~ e t i  
by  soiling the  pages of our  reporth with a detailed recitation of the  facts. 

T h e  corrlpetencj- of the p r w e c u t r i s  to  testify as  a \ r i t n e ~ >  i n  tlle case 
v a s  a mat te r  resting i n  the  sound discretion of the t r i a l  court.  8. 1..  

S a f f e ~ f i e l d ,  207 S. C., 119, 176 S. E., 4 6 6 ;  S. 1,. - l ierricl i ,  172 S. C., 
Si0, 90 S. E., 257. "There being non  no a rb i t ra ry  n l le  as  to age, and  
i t  being a question of capaci ty and  of moral  and  religious sen4bil i ty  i n  
a n y  g i r e n  case nl ie ther  the  ~vi tnes3 is competent, i t  must  of neceqsity be 
left mainly. if not  entirely, to  the  cliecretion of the  preiidinq judge. 
S, es. L I I a n i i ~ l ,  64 S. C., 601. I t  m a y  be stated, l ~ o n e ~ e r ,  t h a t  a child of 
tender years ought  to be admitted n i t h  great  cau t ion ;  and where there is 
doubt, i t  ought to  be excludccl." R ~ t r i l c ,  J . ,  i n  P. I > .  E: ' t l imr i l~ ,  79 5. C'., 
648. 

T h e  testimony of D r .  11. 11. IIankinq, a medical espcrt ,  offered by the 
State, "She had  been penctratecl. . . . TITon't sv,car nlnlc did i t .  
. . . I don't belicre a n  adul t  of normal  clevelopmellt could h n ~ c  
intercourse wi th  the  prosecutrix." taken i n  connection \!it11 the rhild's 
apparen t  immatur i ty  of judgnlcnt, o r  slight apprcraiation of the effect of 
her  testimony, make? the  cake clnite a n  mnliual  one. I t  ni l1  d o u b t l c ~ s  
he reriewed by  the  cornrin~ting authori ty .  O u r  jurisdiction is limited t o  
reviewing, on appeal.  deci.ion~ upon matters  of l aw or legal inferenct,. 
C'onit.. Ar t .  IT7, see. S; 14'. 1 .  TT 'h i f es idc ,  501- K. C., 710. I 6 9  S. E., i l l ;  
AS. 21. . l n d ~ r s o n ,  203 X. C., 771. 190 S. E., 643. 

A searching inr-cstigation of the  record learcs  I I ~  \r it11 the imprcs5ion 
t h a t  no re! ersible e r ror  has  been made  to appear .  

S o  error. 

(Filed 27 January, 1937.) 

Executors and Administrators 5 16-Secured creditor must cvhaust se- 
curity and file claim onlj for balance due wftcr credit of proceeds of 
sale. 

The lioliler of n note secl1rc3cl 1)y a rnortgnze n1n.t fi1.t c.\h:rn<t the 
~ecnr i ty  and apply snrne on the debt, and 111~3  then filc c l a ~ m  ,~gain\ t  the 
cstate of the tleccased maker only for the l~alancc~ clue on the note, and 
he may not file cltlim and rewire pi o i t r t c c  t l i ~ i c l ~ r ~ i l  on t 1 1 ~  b:rcis of the full 
claim. The Cllanccry rnle, folloned in reccirer~liip? ant1 aisiqnments for 
benefit of creditors, not being applicable, claims against an estate being 
governed by the administration l a w ,  C. S , 03, which have been construed 
to fa lo r  the Bankruptcy rule. 
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RIERSON 2 j .  HASSOX. 

APPEAL by BIassachusetts Bonding 8: Insurance Company from 
Pless ,  J., at  October Term, 1936, of MECRLESDURG. 

Civil action brought by administratrix under Declaratory Judgment 
Act, ch. 102, Public L a w ,  1031, to obtain advice in settlement of estate, 
and to deternline controrersy betveen secured and unsecui.ed creditors. 

The facts are these : Plaintiff is administratrix of the estate of TFT. P. 
Rierson. late of 1Iccklenburg County, who died intestate and insolrent 
i n  July,  1034, leaving unsecured debts of approximately $13,500, and one 
note of $1,500, secured by deed of trust on real estate v s r t h  less than 
the amount of said debt. The Nassachusetts I3onding & Insurance Com- 
pany is now the holder of said note and deed of trust. The estate con- 
sists of approximately $7,000 and the el~cumbered real est,ite, vhicll has 
not yet been sold. The vidow makes no claim for dower. 

I t  is the contention of the secured creditor that  it should be allolred 
to p row and reccim pro r a i n  dividend on the basis of its full claim 
before resorting to its security, while the petitioner and the unsecured 
creditors contend that  the secured creditor should first be required to 
evllaust its security and then prove its claim for any balance still re- 
maining or unpaid. 

There v a s  judgment declaring that  the secured crcditoi. should "first 
exllaust the security which i t  holds and shoulld then be pernlitted to file 
with the administratrix herein a claim against the general assets of the 
estate only for the balance remaining due after the said security has 
been applied on the said sccured claim,'' from TI-hich the Massach~~setts  
Bonding S: Insurance Company appeals, assigning error. 

J .  F. Flolvers  and  J .  L o u i s  C a r t e r  for appe i lnn t .  
~I IcDoztgle  & E r c i n  for p la in t i f f ,  appellee.  
G u f h r i e ,  P i e rce  & Blakeney for a l l  o ther  appellees.  

S T A C ~ ,  C. J. Several lines of thought abound anlong the decisions on 
the question presently presented. The position of the secured creditor 
is supported by what is known as the Chancery rule, while that  of the 
unsecured creditors is favored by what is generally denominated the 
Bankruptcy rule. The subject is exhaustively treated in X e r r i l l  c. 
Bank, l i 3  U. S., 131, and in  note, with full citation of the authorities 
appearing in L. R. ,I., 101s B, 102-1-1042. The question here presented 
is whether the Chancery rule or the Bankruptcy rule shal be applied in  
the settlement of an  insolrent estate, where there is no c l ~ i m  for dower, 
and the security is insufficient to pay the secured debt. 'Kc regard the 
matter settled in  favor of the Bankruptcy rule by what was said in the 
follovil~g cases: Chetnicn2 Co .  v. ~ l ' n l s f o n ,  187 N. C., 517, 123 S. E., 



N. C.] FALL TERM,  1936. 205 

196; ;2skew v. Askez r ,  103 N .  C., 285, 9 S. E., 646; X o o r e  v. Dunn, 92 
N. C., 63;  C r e e c y  c. Penrce ,  69 N .  C., 67. 

Speaking to the point in the last cited case, P c a r s o n ,  C. J., delivering 
the opinion of the Court, said:  "\Ye considered the question ~vhctlier in 
the clistrihution of the personal estate the Roberts debt (the secured 
debt) ought to be taken pro ~ z t a  011 the IT-hole debt or on the debt minus 
the amount that  may be realized out of the mortgage. We are satisfied 
the latter is the true principle; . . . and lve adopt the analogy in 
bankrupt cases where a creditor har ing  collateral security is only al- 
lowed to prove the balance after exhausting the collateral security." 

The secured creditor points out, ho~vever, that  in receiverillips and 
assigilments for the benefit of creditors, our decisions faror  the Chancery 
rule, Bunk v .  J n r r e f f ,  195 S. C., 798, 1-1-3 S. E., 827; l l ' i t ~ s f o n  e. Biggs, 
117 S. C., 206, 23 S. E., 316, and stressfully contends that  one rule 
ought not to apply to ail obligor, while liring, and another wllen he is 
dead. The argunieiit overlooks the fact that  upon the death of an  
obligor the administration laws, C. S., 03, step in and determine the 
settlement of his estate. These have heretofore becn colistrued by us to 
faror  of the Bankruptcy rule. Compare C:ucrrarzi!j C'o. I > .  l i o u d ,  ( ' o m r . ,  
206 S. C., 630, 1'75 S. E., 135. So th ing  xi as q:ritl in E'cr t i l i z i~r  C'o. I ? .  

Bozrrne,  203 N .  ('., 337, 171 S. E., 3G8, nhich  militates against this 
position. 

The appropriateness of the proceeding has not been questioned. Light 
C'O. 1 % .  l n e l e y ,  203 S. C., 811, 167 8. E., 256; TT'alker z>. P h e l p s ,  202 
iY. C'., 344, 163 S. E., 7 2 7 ;  T r u s t  C'o. .c. Lcntz ,  196 X. C., 398, 1-1-5 
S. E., 776. 

,\firmed. 

J I E J I O R I A L  HOSPITAI ,  T. R O C I i I S G H h J I  C O U S T T .  

(Filed 27 January, 1937.) 

Appeal and Error § 32- 

Where the judgment entered by the court after nnivcr of trial hy jury 
doe5 not contain snfic.ieat facts to enable the Supreme Court to clccide the 
question of lam sought to be determined, the case will be remallded. 

APPEAL by plaintiff from S h a ~ c ,  E m e r g e n c y  Jrrclqe, at  September 
Term, 1036, of ROCI~II~GHAJI. 

Ci \ i l  action to determine liability of plaintiff's predecessor i n  title, 
-inn Penn Memorial Hospital, for  ad v a l o r e m  taxes assessed in 1931. 

Tpo11 the liearing, a jury trial 71-as naived and the parties agreed to 
submit the facts and the law to the court for determination. 

The judgment recites that after hearing the cause "upon pleadings, 
admissions. evidence, and argument of counsel," the court being of 
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opinion that  the hospital referred to in  the pleadings was "not exempt 
from taxation," entered judgment accordingly. from which the plaintiff 
appeals, assigning error. 

D. F. Mayberry  and  H u n t e r  K .  P e n n  for p l a i n t i f ,  appel lant .  
B r o w n  & T r o t t e r  for de fendan t ,  appellee.  

STACY, C. J. We deem it inadvisable to make final disposition of the 
question sought to be presented, because the record is barren of any 
factual determination. I t  was agreed that  this should bo done by the 
court, but i n  drawing the judgment, which was evidently prepared by 
counsel, the factual basis of the judgment was omitted. A finding of 
the facts is desirable in order that  we may determine the question of law 
or legal inference which the parties wish decided. Ref in ing  Co .  v. Mc- 
K e r n a n ,  178 N.  C., 82, 100 S. E., 121;  T r u s t  Co .  v. T r a n s i t  L ines ,  198 
N.  C., 675, 153 S. E., 158; S. c., 200 N. C., 415, 157 S. E., 62, and cases 
there cited. T o  this end, the judgment will be vacated rind the cause 
remanded to the Superior Court of Rockingham County for further pro- 
ceedings as to justice appertains and the rights of the parties may 
require. 

E r ro r  and remanded. 

STATE v. R. C. SMITH. 

(Filed 27 January, 1037.) 

1. Constitutional Law § 6c-Supreme Court will dismiss action in exercise 
of supervisory power when warrant fails to charge offense for which 
defendant was tried. 

Defendant was tried for the violation of an ordinance upon a warrant 
which was insufficient to charge the offense. An appeal was taken to test 
the constitutionality of the ordinance. H e l d :  The Supreme Court will 
not decide the constitutional question sought to be presented, but will 
dismiss the action in the exercise of its supervisory power over proceed- 
ings of lower courts. 

2. Constitutional Law § 6 b -  

The constitutionality of an ordinance will not be de2ided upon an 
appeal from a conriction obtained upon an invalid wareant, since the 
appeal does not properly invoke the exercise of the judicial power. 

APPEAL by defendant from H a r r i s ,  J., at  September 23pecial Term, 
1936, of GUILFORD. 

Criminal prosecution tried upon warrant  charging defendant with 
violation of traffic ordinance of city of Greensboro, to wit, "park taxi i n  
block with more than two others." 
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T h e  ordinance a l l e g ~ d  to have been violated provides t h a t  "Not more  
t h a n  t v o  taxicabs owned by  the  same company shall be parked i n  one 
block a t  the  same time," except a t  established taxi  stands, etc. 

Verdict : Guilty. 
Judgment  : F i n e  of $1.00 and  costs. 
Defendant  appeals, assigning errors. 

S f f o r n e y - G e n e r a l  Seawe l l  and  A s s i s t a n t  d t f o r n e y - G e n e r a l  A I l c X u l l n n  
f o r  t h e  S f a f e .  

S h e l l e y  B. Cacenes s  f o r  d e f c n d n n f .  

STICY, C. J .  T h e  dcfendallt 11. his appeal  seeks to  test the constitu- 
t ional i ty  of the traffic ordiiiancc n h i c h  makes i t  unlawful  f o r  more t h a n  
two tauicahs, o ~ c n c t l  b y  f h ~  siznle c o m p n n y ,  to  he parked i n  a single block 
i n  the ci tv  of Grecn,horo a t  the s : m e  time. The w a r r a n t  is not iuf icient  
to  chargc a violation of the  ordinance. Indeed, i t  charges n o  offense a t  
all. Thc action 17111 he di~rnicsed on authori ty  of S. v. B c n s l ~ y ,  196 
S. C'., 797, 147 S. E., 301, and  i)'. 7 % .  Rl~ ipvzon ,  203 S. C., 325, 166 S. E., 
295. 

I t  is not a f te r  the manner  of appellate courts to  decide coa.titutiona1 
questions except i n  the exercise of judicial p o n e r  properly invoked. 
,Y. 1 .  Tl' i l l iams,  209 X. C.. 57, 152 S. E., ill ; I n  r e  P a r k e r ,  ibid., 693, 
IS4  S. E.. 532; S c x ? n n n  7%. C o m r s . ,  205 1. C., 673, 1 5 2  S. E., 453;  
TVood 2, .  Ljrasz~'el1, 192 S. C., 588, 135 S. E., 529. A v a r r a n t  t h a t  
charges n o  offense nil1 not cufice f o r  kuch inyocation, even though it, 
inval idi ty  be obserred s u n  s p o n f e .  S. 1.. Bcctsley, supra .  

Action dismissed. 

TV. 11. LEACH, ADXIXISTRITOR OF LOIS  LEACH, DI.CE~SEI) ,  
r. FRED VARLET. 

(Filed 27 January, 1937.) 

1. Negligence 5 1-Instruction on  question of contributory nrgligcnce on 
par t  of eight and a half years old child held without error .  

Evidence held propcrly subniittcd to jury on issue of contributory 
negligence of eight and one-half Scar old intesttate, strucli by car while 
s lat ing in street after dark, under instruction c,orrectly chargillg that 
intestate was not held to same degree of care a s  adult, but was required 
to exercise care and prudence according to her maturity and capacity. 

3. Negligence # §  10, 20- 
The court is not required to charge the jnry 011 the qne5tion of lact 

clear chance when there is 110 pleatling or eridence entitling plaintiff to 
tllc issuc, and no request for initroctions or tcndcr of issue or1 the 
qucstion. 
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3. Trial § 32- 
If a party desires more detailed iastructions on different aspects of the 

ericlcnce, he must request same by proper prayers. 

APPEAL by plaintiff from S p e a r s ,  J., and a jury, a t  March Term, 1936, 
of A L A ~ ~ A K C E .  N o  error. 

This is an  action for actionable negligence, broughi, by plaintiff 
against defendant to recover damages. 

The issues submitted to the jury and their a n s w r s  thereto, Irere as 
follo\T~s : 

"1. Was the plaintiff's intestate injured by the negligence of the de- 
fendant, as alleged in  the complaint ? Ans. : 'Yes.' 

"2. I f  so, did the plaintiff's intestate, by her ow11 negligence, con- 
tribute to said injury, as alleged in  the answer? Ans. : 'Yes.' 

"3. What  damage, if any, is the plaintiff entitled to recover of de- 
fendant ? Ans. : ,, 

The court below rendered judgment on the verdict. The plaintiff 
made numerous exceptions and assignments of error, and appealed to the 
Supreme Court. 

L e o  C a r r ,  Thonzas  C .  Car t e r ,  a n d  J o h n  H .  V e r n o n  for p la in t i f ' .  
L o n g ,  L o n g  CE B a r r e t t  for de f endan t .  

CLARKSOS, J. I n  the plaintiff's brief the main question inrolved is 
stated as follows: "Did the court discharge its duty as directed by see. 
564 of the Consolidated Statutes of S o r t h  Carolina, i n  the various 
aspects of the case, as set forth in  plaintiff appellant'c) esceptions?" 
We think so. 

Fred T'arley, the defendant, owned a 1929-model Dodge sedan auto- 
mobile, and a t  the time tha t  tlie plaintiff's intestate, Lclis Leach, was 
killed, it  was being driven by his son, Robert Varley, -rho was some 
nineteen years of age and living with his father. There lvas plenary 
evidence to the effect that  the automobile was in  geneml use for the 
pleasure and convenience of the defendant and his family, and came 
under the "family car" doctrine, which is the settled Ian i n  this juris- 
dictioa. L I I a t t l ~ e w s  v. C h e a t h a m ,  210 N .  C., 592. Further,  the evidence 
was to the effect that  the automobile, a t  the time of the accident, was 
being driven v i t h  the express permission and consent of the defendant. 

The evidence was also to the effect that  W. 11. Leach, the plaintiff, 
was the father of Dorothy and Lois Leach. Dorothy was 12 years of 
age and Lois was S!!, years of age. The plaintiff sent 1)orothy with a 
message to a neighbor, and Lois was permitted to go with her. This 
mas on 26 December, 1934, about a quarter to six o'clocl~ in  the after- 
noon. The two children were on new roller skates given them Christ- 
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mas. I t  was dark and the accident occurred on their xvay home a t  
about 6 :00 o'clock. Robert Varley had driven the car across the H a w  
Rirer  bridge and was proceeding on Highvay  No. 10, going west. The 
t ~ v o  children, the older one in front, mere coasting down grade within 18 
inches or two feet of the northern side of the hard-surface highway, 
going east meeting Robert Varley. I t  was dark and the only light was 
that  furnished by the death car arid some other cars passing a t  the tinie. 
Dorothy was in front of Lois and as the death car approached she 
stepped up on the sidewalk, but Lois was struck and died shortly there- 
after i n  a hospital. Robert JTarley, the driver of the car, immediately 
stopped the car he was driving some 50 steps away and went back and 
helped to take Lois to the hospital in his car. I t  was in evidence that  
Lois n-as in the third grade a t  echo01 and her health was good. She 
"was a bright child, physically normal a i d  had good grades in school." 
She was often on the "honor roll." The hard surface a t  tlle point of 
the accident was 18 feet wide-the shoulder on the north side of the 
highway was 4 feet wide and was used as a walkway-and the driver of 
the death car, after he left the H a w  R i ~ e r  bridge, could see for 500 feet 
ahead. The children in  skating had passed pedestrians ~valking. The 
death car was trareling 35 or 40 miles a11 hour a t  tlle time of the acci- 
dent. "At the time the Tar ley  boy came one (car )  xvas in  the act of 
passing him and the other was behind, they were meeting." 

One of the IT-itnesses for plaintiff, L. A. Barham, testified, in part, on 
crosi-examination: "They nere  qkating there coming and, of course, I 
obserred them there, because to my nlind I thought i t  was dangerous to 
be on skates. I thought it was dangerous for those children to be out 
there on that  road ~ka t ing ,  and that  is what caused me to notice as close 
as I did. There xere  three cars, the lights of three cars going east, but 
one of them n a s  right smart ahead of the other two and, of course, it  
passed me and the children befort. Mr. Varley's car conling on meeting 
them. . . . There nere  no stationary lights along that  road;  no 
lights other than passing automobile lights to light the road. There 
are no houses on either side of this road to light the road. . . . I t  
looked like  the^ were rolling down that  grade, one behind the other." 

On this evidence, and other similar evidence, the above issues vere  
submitted to the jury. The jury found tha t  the defendant vTas guilty 
of negligence and the plaintiff's intestate was guilty of contributory 
negligence. Of course. plaintiff has no complaint to make 011 the find- 
ing of the jury on the first issue of negligence. From a careful reading 
of the entire record and charge of the court, we think the whole contro- 
versy was one for the jury to determine on the issues submitted. 

I n  regard to what extent an infant of the age of plaintiff's intestate 
can be guilty of contributory negligence, the court below charged the 
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jury as follows : "-1s to the second issue : 'If so, did the plaintiff's intes- 
tate by her own negligence contribute to said injury, as alleged in the 
ansn-cr 2' Gentlemen, on this issue the burden of proof is on the defend- 
ant  to satisfy you by the greater weight of the evidence that  plaintiff's 
inte?tntc, Lois Leach, by her own negligence, caontributed to said injury, 
as alleged in  the answer. Contributory negligence is the negligent act 
of tlic plaintiff, or, in this case, the negligent act of p l a i n ~ i f l " ~  intestate, 
whicli, c.oncurring and coiiperating v i t h  the negligent act of defendant, 
is the pi~osimate cauw of the injury. The  same rule of clue care n hich 
the defendant is bouncl to observe applies equally to the plaintiff, except 
as I shall csplain to you later in the case of i i~fants.  There is really no 
distinction betn-een negligence in the plaintiff and negligence in the 
defendnut, escept plaintiff's negligence is called contributcrp negligence. 
The law recognizes that  contributory negligence is due to either acts of 
on~ission or acts of con~niission. I11 other words, the lack of diligence or 
want of due care on tlie part of the plaintiff, in this case the plaintiff's 
intestate, niay consist in doing the wrong thing a t  tlie time and place in 
question, or it niay consist in doing nothing when so~nething should have 
been done. 

"The test is, Did the plaintiff's intestate fail to  exercise that  degree 
of care which an  ordinarily prudent inan ~vould h a w  exercised or em- 
ployed under silnilar circumstances, and was liis failurcl to do so the 
proximate cRuse of liis injury 2 I f  this be answered in the nf i rn~at i re ,  
plaintiff cannot recover. 

"Sow, gentlemen, the evidence in  this case is that  plaintiff's intestate 
was a child eight and one-half years old a t  the time. The rule of law in 
regard 1.0 the negligence of an  adult and the rule in  regard to that  of an  
infant  of tender years is quite different. By the adult there must be 
given that  care :lnd attention for his own protection that  is ordinarily 
exercised by persons of intelligeiice and discretion. I f  he fails to give it, 
his injury is the result of his o x n  folly and cannot be visited upon 
another. Of a child of tender years less discretion is required, and tlie 
degree t1cl)ends upon his ege and knowledge. Of a child of three year>. 
less caution n oulti be required than one of seven, and of a child of seven, 
less tlinn onc of 12 or 1.5. The caution required is ac2ording to the 
rnatwity and capacity of the child, and this is  to be determinedin each 
case by the circumstances of that  case. All that  is requircxd of an  infant 
is that  he esercise care and prudence equal to his capacity." 

, \ l l i e  above charge is almost i n  the exact language used in Alexnnder 
2'. S l ~ ~ I ~ ~ ~ ~ i l l e ,  165 N. C., pages 535-6, quoting from IZ. 12. 7%. G l ( ~ d m o n ,  
1 5  Val l .  (U. S.), 401 ( 2 1  L. Ed., 114). The charge has been fre- 
quently approved in  this jurisdiction and the Alezandt7r case, s u p r a ,  
recently in B o y k i n ,  Admin i s t ra tor ,  c. A. C .  L, Rai lroad Cg., ante ,  113. 
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The case was tried on the theory of negligence and contributory 
negligence. They were the only issues submitted and without objection. 
There n7as no requeqt made by the plaintiff to the court below to charge 
on the last clear chance and no pleading or evidence entitling plaintiff 
to the issue. The court below, in a very careful charge, :et forth the 
law applicable to the facts and fully con~plied with C. S., 564. The 
issues were ones of fact for the jury to determine. I f  the plaintiff 
desired, on different aspects of the evidence, more detailed inctructions 
by the court belon-, lie should have reque>ted same by proper prajers. 
Thc  court below, with uliuiual care and accuracy, set forth the facts 
and charged every material question of law applicable to the facts. 

On the entire record we find no error in law. 
S o  error. 

D. J .  H R E E C E  v. THE S T A K D A R D  O I L  COJIPAS T O F  N E W  J E R S E Y ,  1n.c. 

(Filed 27 Jminnry. 1037.) 

Cancellation of Instrunients 2- 

Plaintiff is not entitled to set aside an instrument f o r  fraud whea it 
appears that plaintiff is an intclligeat man, able to read and 17-rite, and 
\lgned the instrunleiit, and that there mas no trick or connivance to 
prevent his reading the instrument. 

- IPPE~L by plaintiff from Parker,  J., a t  September Term, 1936, of 
CUMBERL \IUD. ilffir~zled. 

This is an  action brought by plaintiff against defendant to recover for 
certain rent of a filling station. The  defendant set up  a receipt, dated 
3/20/31, addressed to Standard Oil Co. of N. J., Charlotte, X. C., Gen- 
tlemen: "We, the undersigned, D. J. Breece, owner and lessor of that  
certain piece of property located in the city of Fayetteville, known as the 
(Person Street Filling Station,' and C. H. Farrell,  the lessee of the ?aid 
service station, hereby ackliowletlge payment from the Standard Oil 
Company of rent in advance on the said Person Street Filling Station 
in the sum of $1,500.00 to he applied on the bas is  of l c  per gallon on 
the gasoline and other motor fuel sold through the said station from 
the date that  certain sublease from C. 11. Farrel l  to Standard Oil Com- 
pang of S e w  Jersey, dated February 27, 1031, becomes effective until 
150,000 gallons have been sold. Or  otherwise refunded. I t  is further 
understood and agreed that  the rights of the Standard Oil Company of 
S e w  Jersey under the sublease given i t  by Mr. C. 11. Farrel l  shall not 
be in any way annulled or abrogated until there has been sold through 
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this service station 150,000 gallons of 'Standard' gasclline and Esso, 
and that  no additional rental mill be required of the Standard Oil Com- 
pany of New Jersey by either Mr. C). H. Farrel l  or MI.. D. J. Breece, 
until after the sale of the 150,000 gallons of 'Standard' Gasoline and 
Esso through the station. Or otherwise refunded. 

C. H. FARRELL, 
"H. T. SAWYER, D. J. BREECE. 
H. T. SAWYER." 

The plaintiff set u p  the plea that  the receipt v a s  ob-ained by fraud 
and deceit. The $1,500 has not been paid in cash or otherwise refunded, 
or paid by the payment of I c  per gallon of gasoline. The $1,500 v a s  
advanced on the basis of this receipt. 

Defendant, a t  the close of plaintiff's evidence and a t  the close of all 
the evidence, made motions in  the court below for judgment as in case 
of nonsuit (C. S., 567). The motion was granted a t  thcl close of all the 
evidence. The plaintiff escepted, assigned error, and appealed to the 
Supreme Court. 

DoLI~ni?lg d D o w n i n g  a n d  D y e  c6 C l a r k  for p la ire t i f .  
n o s e  & L y o n  a n d  V a r s e r ,  ..lfcIntyre Le. H e n r y  for d e f e n d a n f .  

CLARKSOK, J. This cause has heretofore been before this Court, 
Brcece  c. Oi l  Co.,  209 N .  C., 527. A t  p. 530 we said:  "The allega- 
tions in plaintiff's reply setting forth the fraud is vell  pleaded. Khether  
on a tr ial  i t  can be substantiated is another question." 

We do not think that  on the tr ial  the plaintiff's plea of actionable 
fraud or deceit can be sustained. Plaintiff could read and write, was 
an  intelligent man, had been in  business for 55 years, was formerly a 
school teacher, has served as United States Commissiol~er for 1 2  years, 
and now holds said office. There was no trick or connivance to prevent 
him from reading the receipt which he signed. Col t  v. Xirnbal l ,  190 
N. C., 169; D o r r i f y  r .  Building & Lolcn h s n . ,  204 K. C., 698. Allega- 
tion without proof is as unavailing as proof' x-ithout allegation. 

The judgment of the court below is 
Affirmed. 
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M E B A S E  G R A D E D  SCIIOOL D I S T R I C T  AND T H E  T O W N  O F  M E B A S E  v. 
( ' O U S T T  O F  AT,;IMASCE A?-U T H E  B O A R D  O F  E D U C A T I O N  O F  -1LA- 
3I"LXCE C O U X T T ;  COUNTY O F  ORANGE A K D  THE B O A R D  O F  E D U -  
( ' A T I O S  O F  ORANGE COUSTY.  

(Filed 24 February, 1937.) 
1. JIandamus § 1- 

~ J a i ~ t l n m z r s  will lie only to compel the perforrnnnce of a clear legal duty 
a t  the instance of a party having a legal right to demand its performance. 

2. 31andainus 2b :  Counties # 10-Jfandan~ns held t o  lie under facts of 
this rase to  coinpel county t o  aqsuinr indebtedness incurred by special 
charter district to  provide constitutional school term. 

The evidence disclosed that a special charter school district, comprising 
territory lying in two counties, roted and issued bonds for a scllool huild- 
ing and eqni~~ment ,  which were i ~ e t ~ s s a r y  to the maintennnce of the con- 
sti t ntional sc.liool tcrm in the distrivt, thnt appell:~nt comnty lind :I ss~imetl 
the indel~tetlness of all of its school districts wit11 the c~scc~ption of that of 
lllaintiff district ;rnd three otlicrs. :~intl tliilt i t  levied a s ~ e c i ; ~ l  t a r  i l l  l~laili- 
tiff district to I K I ~  rlcbt s e ~ r i c c  for the district's indrl~tctlncss. Ifclt7: 
T-Tnclc~r provision of the State C'oustitntion, Art. IS .  it  \\-as the tl~ity of tliv 
county :IS an ntlministrativc ngc1nc.y of the State to provide the constitn- 
tiol~;ll school tt>rm in tlie district, an11 1)lnintiff district is entitled to 
i i i~riirl~rii~rrs to c.onil)t~l the cwnnty to assume thfJ iliclcl~tctlnt~ss iilcxrrctl 1)y 

t11c. t1istric.t fur this l)urposc, and the defewe that t l ~ c  tlnty to :rssunlci tlic 
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assnme the indebtedness of all its districts, and the courts hnving juris- 
diction in the matter to hear evidence and determine whetl-er the indehted- 
ness was incurred by the district to provide the constitntic~nal school tt'rm. 

3. Evidence 5 47- 
Experts in the administration of public schools may testify from their 

own knowledge a s  to whether the expenditure of funds by a school district 
was necessary for the maintenance of the constitutional school term in 
the district. 

4. Appeal and Error 5 4 2 -  
The exclusion of opinion evidence will not be held for error when the 

proffered testimony is vague, uncertain, and immaterial, :nld has little or 
no probative force or value on the issues. 

5. Evidence § 38- 
Foundation for the admission of secondary evidence h e l d  sufficiently 

laid under authority of C h a i r  Co.  v. C r a w f o r d ,  193 N. C.,  531. 

6. Trial § 29a-Form and sufficiency of charge in general. 
Under C. S., 664, i t  is the duty of the court to charge in a plain and 

correct manner the evidence in the case and explain the law arising 
thereon, and he is required to give a correct charge on these substantivr 
features without tender of prayers for instructions, but I party desiring 
a fuller esplanation on some subordinate feature of tbe case or some 
particular phase of the testimony should aptly tender request therefor, 
and the charge in this case is h e l d  not to impinge the str.tute. 

7. Appeal and Error § 39- 
A judgment will not be disturbed for error which is not prejudicial or 

material. 

APPEAL by  defendants  f r o m  W i l l i a m s ,  J., and  a jury, a t  August  Civil 
T e n n ,  1936. of ALA~IAKCT. N o  error .  

F r o m  a careful review of the  record (containing some 268 pagcs) we 
think plaintiffs' s ta tement  of facts  substantially correct :  

"The X e b a n e  Distr ic t  was created under  authori ty  of chapter  165, 
Prirat t .  Laws of 1903, and operated under  the provisions of t h a t  act a n d  
as  aniended by chapter  S l ,  P r i v a t e  Laws of 1920, un t i l  the  enactmellt 
of the Griffin 9 c t  by  t h e  General  Assembly of 1933. 

"The Act of 1903 described the  terr i tory which constitutes the  l l e b n n e  
District,  said dis t r ic t  comprising terr i tory lying i n  both -1lamance and 
Orange Counties, and  all  the  terr i tory within the  corporate l imits  of the  
town of Mebane. T h e  act provided for  a ~ o t e  of the  qualified rotcrs  of 
the  district,  and  if a major i ty  voted 'for graded schools' it should there- 
af ter  be the d u t y  of the board of commissioners of the  counties of 
Orange> and  Alamancc to levy, annual ly,  a special t a x  cf not lees t h a n  
30c nor  more t h a n  33!5c on the  $100.00 ra lua t ion  of the  taxable prop- 
e r ty  of the district,  and upon each poll not less t h a n  90c nor  more t h a n  
$1.00; i t  provided fur ther ,  tha t  a l l  funds derived f r o m  such district 
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taxes and r ece i~ed  for school purposes from the State and from the 
counties were to be used for the benefit of the graded schools of that  
district. 

"The act further conferred upon the board of trustees, nhich  was self- 
perptuat ing ,  'the power to eitablish and maintain svcli schools as they 
slip11 deem necessary.' Chapter 81 of the Private L a n s  of 1920 
an~c,ntletl the original 3c.t by provitling for t l ~ e  iswancc of bonds by >aid 
school clictrict i n  an amount not to exceed $75,000, upon a majority \ate 
of the qualified roters of the district. . . . 

"The school site in the Mebane District ~ v a s  donated to  he dibtrict 
and the original school builtling n-as constructed by X r .  Stephen T h i t e ,  
a citizen of the di.trict. The population grem \c.ry rapidly, and by 
1919 ~ I I P  school attendance had increased so much that  it became neces- 
sary to proride additional school room, and the trustees built a fbur- 
room frame structure for temporary u w  and also used three Sunday 
school rooms i11 the Baptist church, nhich  n a s  located on an adjoining 
lot. About 1920, an  effort n a s  made to raise some money to build a new 
bnilding by obtaining $40,000 or $50,000 from tlle State Department of 
Etlucaticm and by the iisuance of boilds of tlie diqtrict i n  tlie amount of 
$25,000. 

"Tlltw plans did not nlaterialize, and the t rn~ tccs  the11 collsitlr~r&l the 
coii.tl uction of a n c ~ v  building, but finally, in tllc i ~ i t ~ r e ~ t  of econom~-, 
dccidcd to retain the old building and to build a n  addition to it :tt a 
coit of $7e5.0Cj0. To have constructed an cntirely new builtling nould 
h:i\ tl c G c ~ - t  $100.000. Thi.; decision TI a s  reaclied 1,rior to 1922.  

"_It that t i i m ,  in ortlcr to ascomniodat~ tlie ~11001  childitjil of the 
diitrirt,  u w  nai !)ciug made of the tour rcpu1:ir class rooms 111 the old 
bliil,li~ig, ~ \ l l i c h  had beell built by X r .  Tl'liite. ni thout cost to the tlictrict 
01 to the county, and tlie auditorium on the s~ ,co~l t l  floor had brcn (lit itlid 
into four rooms by cnnvaised partitions; tlle four rooms in the tclrnpo- 
rary fraine .trncture were in u i c  and  tllree rooms in the Ha1)tist cdhurch. 
-It that  time the school bulldings ncre  not equipl~ccl n i t h  n a t w  :rud 
scwcr;lgc. and drinking water n as obtained fro111 a neighboring lot. The 
buililiilg- nere  lrented by store\ and the old building \\a. 'a da~igrroua 
file trap.' 

"Pursuant to ihc ciutl~ority conferred by chapter Y 1  of the Private 
L a w  of 1920, x bond elcction n a s  held in thc 3lebnne Diitrict wltll the 
reinit that  the issuance of bondi mrs authorize(1. X r .  Cl~ezter Xa5-lich. 
a S e w  Tt'ork b o d  attorney, was ernplo~ed to sulmvise the election and 
tlie is.nanee of the bonds. -1 eonipetent architect was enlploSc,il to prc- 
pare the plans, and n hen bids were received the lonest bids ran iu excess 
of $50,000. Later, the board of trustees, by making certain cltange. in 
the plan., was able to get the 1o~e. t  bidder to build the buildillg u i th iu  
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the amount of the bond issue, consisting of eleven class roo~ns  on the 
first and second floors with a n  auditorium and an  unfin~shed basement, 
the building being of standard brick construction. Tlie new building 
was an  addition to the old building, and in order to m~l in ta in  the first 
floor level of tlle old building it was possible to provide space in the 
basement of the new building for five class roonls, but there v a s  not 
money available to finish the basement rooms. 

"At that  time the community was growing very rapidly, and i t  was 
believed tha t  the additional space in  the basement wouid be needed in 
the near future. A11 of the proceeds from the sale of the bonds were 
used in the construction of the building, but there was not enough money 
to pap for tlle building and its equipment. 'The auditorium curtain and 
stage setting were bought with money raised by the Parent-Teacher 
-Issociation and donated to the school. Approximately $2,000 in addi- 
tion to the proceeds of the bonds was rahed from subscriptions and 
~ l ~ t c > r t : i i ~ i l ~ i n ~ t .  S o  additional land n a s  purchasetl. Tlie trustcw bor- 
rowed? personally, about $4,000 from a local bank to build a teacherage. 

"The building was extremely plain with no ornaments whatsoever and 
all of the space utilized. Fo r  tlle school year 1922-23 the total enroll- 
mc~;t in the sclioo1 was 5 5 7 ;  i n  1923-21, 576; in 1925-26, 570; from 
1926 to 1033 the enrollment was approximately 560, and for the year 
1933-34, was 602; and for the year 1935-36, 697. Before the new build- 
ing WAS erected no children were admitted to tlie school:; ~ v h o  l iwd  out- 
side of tlie district, but after i t  x i s  erected a few were admitted and 
these werc charged tuition. 

"The contract price for tlie building was $72,000, including the heat- 
ing plant, but excluding all equipment, the lighting, and the excavation. 
The audi tor iu~n in the new building seats 750 people on the main floor 
:ml 2d0 in tlle balcony. It n as frequently used to its rapacity. 

"The bonds nere  sold for a snlall prenl~unl-appro::inlately $1.000. 
Tliereafter, each year tlie county commjssioners of ,Ilamance and 
Orange Counties levied and are still levying a special t:ix of l l c  on the 
$100 valllation to nlcet the debt service on the bond issue. The county 
of ,Il:in~ance collected tlicse tases and the checks or ~ - o ~ ~ c h e r s  stated the 
purpose of the levy by reciting, 'To apply 011 bond i s s ~ ~ e  $75,000 dated 
February 1, 1922.' Of tllc total bond issue, $57,000 is still outitand- 
ing--$2,000 of this amount being in  default n i t h  interebt due from 
February 1, 1934, and tlle interest is due on the remainillg $55,000 from 
February 1, 193G (the findings of fact made by the court). 

"Beginning with the year 1933, the special tax jn the Mebane District 
for school maintenance was abandoned, as  required by the Gr i f in  I c t ,  
but tlie counties of Alaniance and Orange continued to levy the l2c  tax 
for d(2bt service. The Mebane District rewired no firancial contribu- 
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tion from the counties of Alamance or Orange for debt service purposes 
prior to 1927, but beginning with 1927 and continuing to tlle present 
time, it has receixed its per capita allotment of the county-wide tax 
levied for school debt serrice. The county assumed all of the debts of 
the local school districts of dlanlance County, nhethcr they were rppre- 
sented by bonds or by loans made by the State Literary Fund or by 
loans made by the State Building Fund, and in each annual audit of the 
county made for the year 1932 and continuing through 1935, all of wit1 
indebtedness was shown as county indebtedness. Pr ior  to 1932, there 
\\ere a number of local tax districts in -1laniance ('ounty in  which a 
local tax xi as l e ~  ied, hut beginning n it11 the fiscal J ear ,July 1. 1933. 
all these local taxes Twre ahandolicd except i n  the special district< of 
Mehane and Burlington. Beginning n i t h  the year 1933, the recortli of 
the county show that  all the debt serTice requirement.; of all tlic local 
tax districts in Alamance County, other than the four charter d~strict.: 
of Ifel)ane, Burlington, I I aw River, and Graham, h a l e  beell paid out of 
the c o n a t ~ ' s  general school fund, and tliat the speclal charter district, 
have, since said time, received the per capita allotlnent of the count>- 
wide l e ~ y  for debt service. 

"Tile county co~nn~iiqioncr. 1)rel)ared w ~ c ~ f u ~ i t l i n g  1)lan ili 1033, ill 
which the total indebtedness of the county and tlie indebted~lesi of each 
incorporated town in the county i i  shown, a ~ i d  in v-hich i t  x7as stated 
that the school district indebtedness aqsumed by the county amounted to 
$247,650. I n  1932, the total special tax lery in the Mebane District was 
4lc,  and in that  year there were 1 7  other special tau districts in vhich  
local lexieq \yere made. F o r  the year 1932, tlle county-wide debt kervice 
tax rate waq .l72. The folloning year, 1933 (the first year under the 
Griffin Act), the county-wide school debt service tax n a s  .205, and in 
that ,ear no levy was made in  any of the other 17  sperial school tax 
districts except Burlington and Nebane, and all debt serrice require- 
ments of all other districts of the county were paid out of the county- 
uide debt service levy; and tliat practice has been folloxrd thereafter. 

'(On Ju ly  3, 1933, the county board of education of Alamance ( 'ounty. 
by resolution regularly adopted and recorded in it5 n~illutcs, enclorwl 
and transmitted to the board of county comnliqsioners its approval of 
the proposal of the board of trustees of the Xebane School Uistrict to 
smrender to the county all of the assets of the district upon condition 
that the county assume the outstanding bonded indebtedness. This 
resolution listed the current assets a t  $15,717.86, current liabilities a t  
$10.929.66, capital assets a t  $120,413.68, and capital liabilities a t  $62,- 
194.72. I t  was stipulated by counsel tliat the records of tlle proceedings 
of the board of county commissioners of Alanlance County, since Ju ly  3. 
1933, d o  not show any action, having been taken on tlle foregoing reso- 
lution of tlle county board of education. 
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'(Evidence showing that the building, site, and equipment of the 
Mebane District mere necessary for the conduct of the constitutional 
public school term- 

"Four of the six members of the board of trustees of the Mebane 
District are still living, and each of them testified that th2y had personal 
knowledge of the school conditions prevailing in the Nel~ane District at  
the time of the expenditure from the proceeds of the $75,000 bond issue; 
that they knew the number of pupils enrolled, the number of teachers 
employed, the space available for school purposes, the condition of the 
building, the growth of the community, and other rele1;ant facts; and 
each testified that in his opinion the building, equipment, and site were 
reasonably necessary for the conduct of the constitutional school term in 
that district. I11 addition to these witnesses, W. F. C'redle, qualified 
expert, who has been employed by the State Department of Public In-  
struction since July 1, 1921; Mr. J. Henry Highsmith, director of edu- 
cational inspection service of the State Department of Public Instruc- 
tion, and also an expert, and Dr. A. 31, Proctor, a member of the faculty 
of Duke University, who was for six years a director of the division of 
county school organization of the State Department of Education, and 
also an expert, all testified of their personal knowledge of the Mebane 
District building, equipment, and site, and that in their opinion all were 
necessary at  the time acquired and are still necessary for the conduct of 
the constitutional school term for the children of that district. 

"The jury found, in answer to the issues submitted, that the building, 
site, and equipment. at  the time acquired, were essential and necessary 
for the conduct of the constitutional school term, and that they are now 
reasonably essential and necessary. Neither Orange County nor Ala- 
mance County hare eyer provided in said Rilebane Dis;rict any school 
facilities whatsoever." 

The judgment of the court below was as follows: "This cause coming 
on to be heard at  this term before the undersigned judge presiding, and 
the defendants having demanded a trial of the issues of fact arising 
upon the pleadings by a jury, a jury was duly impaneled and answered 
the issues as follows : 

(' (1. Have the counties of Orange and Alamance or either of them 
provided necessary school buildings and equipment for the conduct of 
the constitutional six months school term for the children of the Mebane 
Graded School District? Ans. : "No." 

" '2. Did the plaintiff Nebane Special Charter or Graded School Dis- 
trict issue and sell $75,000 of bonds for the purpose of providing sites, 
buildings, and equipment for the schools conducted and operated within 
said district, as alleged in the complaint? Sns.  : "Yes." 
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" '3. I f  so. ~ i - a s  the debt of the Mebane Special Charter or Graded 
School District represented by said bonds lawfully incurred a t  the time 
of their issuance? Ans.: "Yes." 

" '4. T e r c  the proceeds of said bonds used by the said plaintiff for 
the purpose of providing sites, buildings, and equipment for the qc!lools 
conducted and operated ~v i th in  its district, as alleged in the complaint? 
h q .  : "Yes." 

" ' 5 .  T h a t  arnomt of the said bonds and intcrcst thereon co iswed 
and used hy said plaintiff are ctill outstanding and wipaid?  A\n..: 
"$57,000." 

(( ( 6. -Ire the b u i l d i n p  equipment, and school facilities acljnired by the 

Mebane Graded or Special Charter  School District now being used for 
the conduct of the constitutional s i s  months ichool term in said di,trict? 
,Ins. : "Yes." 

" ' 7 .  Were the siteq, buildings, and eq~iipinent acquired, conitructid, 
and used by the plaintiff Xehane Special Charter or Grxtled School 
District reasonably eswntial and n~cessary  for the c~onduct a i d  oy.cra;ion 
of the s i s  n~ontl ls  srhool term a t  the time the caid sites, bl~il i l :ng~.  and 
e q u i p e n t  were acquired and conqtruct~cl, as conteniplated hy -1rticle 
IX, section 3, of the Constitution for the State of Sor i l l  Carolina, allti 
the statutes enacted pursuant thereto? ,\ns. : "Yes." 

(i ( S. Are the school buildings, school ~ite. i ,  and facilities of the Mebane 
Graded or Special Charter School District reasonably necessary for tlie 
conduct of the constitutional six months school term for said iliitrict! 
Ans. : "Yes." 

"(9.  Did the defendants, in the year 1933 or th~retofore,  assume the 
p a - p e n t  of bonds and interest thereon issued and sold 11y other local 
tasinp school cliqtricts in Alamance County, as alleged in the complaint ? 
Ans. : "Yes." 

'''10. Are the plaintiffs estopped by their course of condwt and dc:rl- 
ingq from asserting their claim and denland that  the dr i ' e~dnnts  a>iuliie 
the payment of their bonded indebtedness, as alleged in the an ive r !  
Ans. : "KO." 

" '11. Did the plaintiffs waive their right by their couroe of conduct 
and dealings to demand that  tlie defendants aisume the payment of its 
bonded indebtedness, as alleged in the answer? -111s. : "So." 

" '12. I s  the plaintiffs' right to nlaintain this action barred by tlie 
statutes of limitations in not filing their claims within two years after 
its maturity, as provided in  section 442 of Consolidated Statutes, and 
not bringing their action within 3 years after their riglit of action 
:wrued.  as prorided in section 441 of Consolidated Sta t~l tes  a d  other 
statutes of limitations, as prescribed in the l a ~ r s  of the Stxte of Xorth 
C'nrolina, as alleged in the ansaer  1 h s .  : '(So." ' 
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"Independently of the verdict rendered by the jury, the court, upon 
careful consideration of the evidence, finds the following facts : 

"1. That  the facts found by the jury, as embraced in the issues sub- 
mitted to the jury, are found to be true and correct. 

"2. That  the bonded indebtedness of the Mebane Graded School Dis- 
trict or Special Charter District i n  the principal sum of $75,000, with 
interest as hereinbefore stated, represents the unpaid balance of the 
original bonded indebtedness in  the principal sum of $75,000, repre- 
sented by seventy-five bonds in  the denomination of $1,000 each, and due 
and payable as follows: $2,000 annually 1 February, 1'325, to 1 Febru- 
ary, 1938, inclusive; $3,000 annually 1 February, 1929, to 1 February, 
1947, inclusive; $4,000 annually 1 February, 1948, to 1 February, 1052, 
inclusive. 

"3. That  both the county board of education and the county commis- 
sioners of Alamance County have, since 1922, known that  the Nebane 
Graded School or Special Charter School District had i3sued said bonds 
in the principal sum of $75,000, and the county commissioners have 
annually levied a tax  in said school district for the payment of debt 
service on account of said bonds, and for other school expenses. That  
beginning with the year 1933 the county commissioners of Alamance 
County ha re  levied a tax rate of 12c in  said special school district for 
the sole and exclusive purpose of paying the debt service on said bonded 
indebtedness. That  the board of education of dlamance County has 
r ece i~ed  annually an  audit of the financial affairs of said Mebane Graded 
or Special Charter School District, and has also received a budget from 
said district, which audits and budgets hare  disclosed the debt sewice 
requirements of said school district on account of said indebtedness, and 
the county of Alamance, i n  remitting collections of taxes levied in said 
school district, has recognized the existence of said bonded indebtedness 
by stating on the vouchers, delivered in  payment of said taxes, that  cer- 
tain of said taxes were collected on account of said bonded indebtedness. 

"4. That  the defendants county of Orange and the board of education 
of Orange County vere  properly served with summons in this action, 
and with copy of the complaint. Tha t  neither of said defendants have 
filed answer or other pleadings. 

"Upon the verdict of the jury and the additional findings of fact made 
by the court, the court being of the opinion that  the plaintiffs are 
entitled to the writ of ~nandanzus requiring the defendants Alamance 
County and Orange County to assume and pay the bonded indebtedness 
of the Mebane Graded School or Special Charter District, as prayed in  
the complaint. 

"It is now therefore ordered, adjudged, and decreed that the counties 
of Alamance and Orange shall forthwith assume and pay the bonded 
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indebtedness of the Mebane Graded School or Special Charter District 
in the principal sum not exceeding $5'7,000, with interest on $55,000 
from 1 February, 1936, and on $2,000 from 1 February, 1934, as and 
when the same matures and becomes payable. 

"I t  is further ordered, adjudged, and decreed that  the counties of 
Alamance and Orange shall not make any levy or collection of taxes 
exclusively in  said Mebane Graded School or Special Charter District 
for the purpose of paying said indebtedness, or any part  thereof, and 
the property owners in said district are relieved of the payment of any 
tax which might otherwise be levied in  said district exclusively for the 
year 1936, or any subsequent year, on account of said debt, and said 
debt and interest thereon shall be paid by the counties of Alamance and 
Orange out of their respective revenues lawfully provided for that  pur- 
pose. This judgment shall not affect the right of the counties of Orange 
and Alamance and said Mebane Graded School or Special Charter Dis- 
trict to collect all taxes leried excllisively upon the property in said 
district for  the year 1935, or any prior year, for the purpose of prorid- 
ing revenue for the payment of said debt and interest. The defendants 
will pay the costs of this action, to be taxed by thc clerk. This 7 
August, 1936. CLAVSON L. WILLIAMS, 

Judge  Presiding." 

The defendant, County of Alamance and tlic Eoard of Education of 
Alamance County, made numerous exception, and assignrnenti of error 
and appealed to the Supreme Court. The necessary facts and law 
applicable thereto will be set forth in  the opinion. 

Thos .  C.  Carter  and Brooks,  McLendon  d Holderncss for p la in t i f f s .  
Rhodcs CE S h o f n e r  and Long ,  Long CE Barret t  for defendants.  

C L A R K ~ ~ S ,  J .  The prayer of the complaint indicates the controversy: 
"Plaintiffs pray that  a writ of n ~ a n d a m u s  be issued against the counties 
of ,llamaace and Orange, and the boards of education of said countieq. 
demanding then1 to forthwith assume the payment of the school building 
and equipment indebtedness of the plaintiffs, and requiring the defend- 
ants, counties of -Uaniance and Orange, to levy such county-wide crd 
~wlore jn  tax upon the taxable properties nitliin the countie, as may he 
necessary to pay such indebtedness and interest thereon when the same 
becomes due and payable, and further requiring the defendants, counties 
of Alamance and Orange, to proceed to collect through its authorities 
the said taxes so levied, . . . and such other and further relief as 
they are entitled in  law and equity." 

The defendants denied the material allegations of the complaint, and 
contended they acted in good fai th and in their discretion, and nzandamus 
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would not lie. The defendants, county of Orange and the board of 
education of Orange County, were both duly served with summon3 and 
copies of the complaint, but neither filed an  answer or other pleadings. 
Therefore, there is no controversy as to the judgment against them. 
This appeal alone concerns the county of Xlamance and the board of 
education of Alamance County. 

The defendants, a t  the close of plaintiffs' evidence and a t  the close of 
all the evidence, made motions in  the court below for dismissal of the 
action and for judgment as in case of nonsuit. C. S., 567. The court 
below refused these motions and in this we see no error. 

The  defendants, i n  their question one, ask : "Did the tourt  err  in over- 
ruling defendants' motion to dismiss this action, and in  overruling their 
motions for judgment as of nonsuit, for the reason tha ;  the question as 
to whether or not the board of comnlissioners may include in the debt 
service fund in the budget the indebtedness of the Mebane School Dis- 
trict is within the discretion of the board of commissioners of the defcnd- 
ant Alamance County, and mandamus  is not the proper remedy and will 
not lie without the allegations and proof of abuse of such discretion?" 
On this record, we cannot agree with the contention of defendants. 

I n  Person v. Dougkton,  186 N.  C., 723 (724), i t  is said : ",lIandamus 
lies only to compel a party to do that  which i t  is his duty to do without 
it. I t  confers no new authority. The  party seeking thl3 writ must have 
a clear legal right to denland it, and the party to be coerced must be 
under a legal obligation to perform the act sought to be enforced. 
Missouri  v. X u r p h y ,  170 U. S., 78 ; W i t h e r s  v. Comrs.,  163 N. C., 341 ; 
Edgerton v. hTirby ,  156 N .  C., 347; Bet t s  v. Raleigh,  142 N. C., 229." 
Umsteacl L'. Board of Elections, 192 X. C., 139;  B r a d d y  v. Wins ton-  
Sa lem,  201 X. C., 301; Hamwzond v. Charlotte,  206 S. C., 604; Stone  
v. Comrs., 210 N. C., 226; Al len  v. Carr,  210 N. C., 513 (519). 

This action was instituted by Mebane Graded School District and the 
town of Mebane, for  the purpose of obtaining a writ of mandamus  
requiring the defendants to assume the payment of the bonded indebted- 
ness of the Mebane Graded School District, aIIeged to have been incurred 
by i t  for the purpose of providing school buildings, sites, and equipment 
within the said special charter district necessary for the operation of the 
six months school term. 

I n  J u l i a n  v. W a r d ,  198 N.  C., 480 (482), is the following: "Under 
Article I X ,  'Education,' i n  the Constitution of S o r t h  Carolina, we find 
the following sections: 'Section 1. Religion, morality, and knowledge 
being necessary to good government and the happiness of mankind, 
schools and the means of education shall forever be enclmraged. Sec. 2. 
The General Assembly, a t  its first session under this constitution, shall 
provide by taxation and otherwise for a general and uniform system of 
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~ u b l i c  schools, wherein tuition shall be free of charge to all the children 
of the State between the ages of six and twenty-one years. And the 
children of the white race and the children of the colored race shall be 
taught in separate public schools; but there shall be no discrimination 
in favor of, or to the prejudice of, either race. Sec. 3. Ezch county 
of the State shall be divided into a convenient number of districts, i n  
which one or more public schools shall be maintained a t  1ea.t qix months 
in every year, and if the commissioners of any county shall fail to com- 
ply nit11 the aforesaid requirements of this section, they shall be liable 
to indictment.' Under these and other pertinent sections of the Consti- 
tution. i t  has been held in this jurisdiction that  these prorisions are 
mandatory. I t  is the duty of the State to provide a general and uniforni 
State system of public schoolq of a t  leaqt six months in eTery year 
whcrcin tuition shall be frec of charge to all the children of the State 
between the ages of six and twenty-one. I t  is a necessary expense and 
a vote of the people is not required to make effective these and other 
con\titutional provicions in relation to the public school qystem of the 
State. Under the mandatory provision in relation to the public school 
system of the State, the financing of the public school system of the 
State is in the discretion of the General Assenlbly by appropriate legis- 
lation, either by State appropriation or through the county acting as an  
administratire agency of the State. Lacy  z.. B a n k ,  IS3 N .  C., 373; 
Lovelace v .  Pratt, 187 N .  C., 686; Frazier  zl. Commissioners, 194 N .  C.. 
49 ;  Hall u. Commissioners of Duplin, 194 X. C., $68." C ' c c i f e ~  ctls r .  
S l a n l y  C o u n t y ,  209 N. C., 75. 

The duty imposed on the State, under Art. IX of the Constitution of 
Kor th  Carolina, is mandatory. This sacred duty mas neglected by the 
State for long Fears, for  various reasons, chiefly on account of the lack 
of means-the State har ing  been crushed and impoverished by four 
years of war. I n  different parts of the State, as they became more pros- 
perou., patriotic men and women obtained acts from the General Assem- 
bly by nhich  schools could be established for the education of the chil- 
dren of their communities-these conlmunities being taxed for the upkeep 
and bonds issued to build schoolhouses, as was (lone in this case. 

On this record it appears that  " T l ~ e  county of Alaixince has a+nnieti 
every school debt of every school district in the county except tllr debti 
of the qpecial charter districts of Nebane, H a w  River, Graham, and 
Burlington." Having assumed some, 71-c tliink it mandatory on the 
county conlmissioners to assume all. if the Mebane District building, site, 
and equipment are neceqsary for the co~itluct of the constitutional school 
term. 

I n  Et e r r s  1 % .  Bonrd of Edtrcxtiun, 204 S. C., i-l ( 7 7 ) )  it  was said : 
"The maintenance and construction of school buildings for the six 
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months public school term being prescribed by the Constitution, the 
county commissioners could have been compelled to have provided the 
school buildings in  Buncombe County as a county-wide charge, and 
could have been compelled to have provided the money therefor by the 
issuance of county-wide bonds; therefore, it would follow that  if the 
rarious buildings in  the various school districts are a county charge, it  
is proper for the county to assume this obligation which has heretofore 
been attempted by the districts. There is no sound reason why a school 
district should hare  to pay out of its own taxable propelty a debt which 
the Constitutioil and laws of the State impose upon the county," etc. 

We think the whole matter has been threshed out, and against defend- 
ants' contentions, in H i c k o ~ y  v. Catazcba C o m f y ,  206 N .  C., 165 (173-4). 
We find there the following: "When the indebtedness of 'all the dis- 
tricts' lawfully incurred for the necessary buildings and equipment is 
taken over for payment by the county as a whole, the local districts are 
reliewd of their annual payments. See. 5599. This i3 not a problem 
to be solved by the defendants i n  the exercise of their discretion, or one 
in the solution of which the courts are shorn of jurisdicl ion. The exer- 
cis? of jurisdiction implies the right to hear eridence on the question 
whether buildings and equipment of certain types are essential to the 
operalion of the schools, and as the witnesses who testified as to these 
buildings were qualified to speak, the exceptions addressed to the admis- 
sibility of their testimony cannot be sustained. . . . I t  is suggested 
that  relief cannot be obtained by m a n d a m u s .  The writ, issuing from a 
court of competent jurisdiction, is directed to a person, officer, corpora- 
tion, or inferior court commanding the performance of a particular duty 
which results from the official station of the party to whonl i t  is directed 
or from operation of law. I t  is a writ of right to which everyone is 
entitled when i t  is appropriate process for enforcing a demand. B u r t o n  
v. F u r m a n ,  115 N.  C., 166;  L o w e r y  v. Schoo l  T r u s t e e s ,  140 X. C., 33. 
The defendants are public agencies charged with the performance of 
duties imposed by the Constitution and hy statutes, and upon their 
failure or refusal to discharge the required duties resort may be had to 
the courts to compel performance by the writ of m n n d a m u s .  I t  is con- 
tended that  the plaintiffs' remedy is by indictment (Const., Art. IS, 
sec. 3)  and not by m a n d a m u s .  There are decisions in which the writ 
~ v a s  denied on the ground that  the complaining party had a remedy by 
indictment; but the weight of authority sustains the position that to 
supersede the remedy by nzandamus  a party must nclt only ha re  an 
adequate legal remedy but one competent to afford relief on the particu- 
lar  subject matter of his complaint. Punishment of the defendants 
would not provide the relief to which the plaintiffs Elre entitled. 38 
C. J.. 565, see. 35;  F r e m o n f  T. C r i p p e n ,  70 A. D., 711; C o m .  e x  rel .  
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Nchtrffcr r .  1T'~lXit1s, 19 A. L. R., 1379, and annotation." Grepnsboro 
7%. G/rilfortl  ( ' o l cn fy .  209 S. ('., 655 ; X u r s h b u r n  I , .  Rrorl n ,  1 0  S. C., 
331 ( 3 3 1 )  ; chapter 455, Public Lams 1935, see. 5. 

The first iswe submitted to tlle jury and their response thereto is as 
follons : "Haye the coullties of Orange and Alamance, or either of them, 
pro~i t led  necessary school builtlingc and equipment for the conduct of the 
constitutional six inontlis school term for the cliilclrcil of the &bane 
Graded School District ? -111q. : 'So."' 

Sewnth  issue : " T e r e  tlle sites. buildings, and equipment acquired, 
con-tructd,  and used b- the plaintiff Mebane Special Charter or Graded 
School District reasonably e s ~ e n t i d  and necessary for the conduct and 
o ~ e r a t i o n  of thc six nloritlis school term a t  the time the said sites, build- 
ings, and equipment mere acquired and constructed, as contenlplated by 
Articlc IS, s ~ c t i o n  3, of the Constitution of the State of S o r t h  Carolina, 
and the ctatutes enacted ~ u r s u a n t  thereto? Ans. : 'Yes.' " 

V e  think there n a s  ample and plenary competent elideuce to support 
the fintllng of facts on the above iisues, but defenclnnts say that on the 
trial tllc couit below erred in admitting and esclucling e~idence .  as 
follon s : L b ( a )  I n  admitting opinion evidence of n itnesses for plaintiffs. 
( b )  111 excluding opinion evidence of witnesses for defendants." S o n e  
of these contentions of defendants can be sustained. The question of 
what is and what is not opinion evidence is too well settled to be restated 
here. 2-otcs 2%. C'htrir (lo., u ~ l t e ,  200; Keifh 7>. Gregg, 210 S. C., 
802. -1s to tlle exclusion of certain alleged opinion evidence of wit- 
nesses for defendants, v e  think this evidence Tague, uncertain, and im- 
material. and i t  had little or no p o b a t i r e  force or value on the issues. 
(c )  " In  excluding all of defendants' evidence with reference to schools 
and school buildings other than  Xebane Special Charter School Dis- 
trict." TT'e think this kind of evidence not germane to the issue. I t  
was comparative evidence and its exclusion on this record ic, not preju- 
dicial error. As to (d )  " In  admitting secondary evidence to show that  
the debt of Xebane Graded School District was lawfullp i~lcnrred"-in 
the adniission of this evidence there mas no error. TVe think from the 
evidence the foundation mas sufficiently laid for the atlmission of 
secondary evidence. Chair Co. z.. Crawford ,  193 N .  C., 531 (532), 
controlling principle 4. 

Reginning with the year 1933, the records of the county show that  all 
the debt serricc requireineats of all the local tax district.; in allarnance 
County, other than the four charter districts of Mebane, Burlington, 
I Iaw Rirer ,  and Graham, have been paid out of the county's general 
school fund, and that  the special charter districts l l a ~ e ,  since said time, 
~.eceired the per capita allotmmt of the county-vide 1 c ~ y  for d ~ b t  her1 ice. 
I n  the refunding plan prpparerl by the colulty connni~sioners in 1923, 



226 IS THE SUPREXE COURT.  [211 

it n as ktatcti therein tliat the school district indebtedliess awmied by the 
col~lity amounted to $247,650, and that  Mebane Graded School indebted- 
1ir.i Tvas $59,000. (The judgment in this case states a less amount.) 

Tlir tlefrlidants coiitend that  "the court erred in its failure to charge 
tlic jury in accortlancc with tlie prorisions of Consolidated Statutes, 
section 564." TTe cannot so hold. 

Thc principle is laid down in 8. 7.. illerricll-, 171 N. C., 788 (793) : 
"And i'urtlirr, the authorities are a t  one in holding tliat, both in crim- 
inal and civil causes, a judge in his charge to the jury should pre-ent 
every substantial and essential feature of the case enibraced within the 
issue and arising oil the evidence, and this without any special prayer 
for instructions to that  effect. Charged with the duty of seeing that  
impartial right is administered, i t  is a requirement naturally incident to 
the g r m t  ofice lie holds and made imperative with us by statute law. 
Revisal, 645 (C. S., 564) : W e  shall state in a plain and correcat mannei~ 
tlie evidence in the case and explain the law arising thereon,' and a 
f :durc  to do so, ~ . r h r n  properly presented, slid1 be held for error. When 
a judge has done this, charged generally on the eszenti2l features of tlie 
case, if' a litigant decires that  some subordinate feature of the cause or 
some particular phase of the testimony shall be more fully explained, he 
should call the attention of the court to i t  by prayers for ilistructious or 
other propw procedure; but, as stated, on tho substantive features of the 
case arising on the evidence, tlie judge is required to givc correct charge 
concerning it. 8. I ! .  P o a l ~ r ,  130 K. C., 666; S. z.. B a r i ~ c v 7 ,  S f l f o . .  67;  
C'nrlrlon P .  St(7tc, 43 Keb., 373; S i m m o n n  I ? .  U a l t e n p o r f ,  140 S. C.. 407." 

Tlic abore is ne l l  settled law in this jurisdiction. The court below, 
in an elaborate and carefully prepared charge of some 24 pages. gave 
the contentioils fair ly for both sides, set forth the law applicable to the 
facts, :lnd did not impinge C. S., 564. 

Tlic plaiiitiffs contend : "That the judgn1c:it of the Silperior C'ourt 
slio~iltl be affirmed, first, because as a matter of law al.ising upon the 
~vliole record the plaintiffs are entitled to the relief pi-aped f o r ;  and, 
secolidly, becalm there i i  no rcve:.sible error appearing in the recorrl." 

The e ~ i d e n c c  excluded by the court below, complainell of by defend- 
ants, liad litilc, if any, probative force. AU1 the cv-itl(nce na.; to the 
effect tliat the scl~ool building and equipn:c,nt of tlie Irebal1.e District, 
when h i l t ,  ~ v a s  then, and TI-e may bay non., neccisary foi the 4s i,-iolitli~ 
school term under the Constitution. Tllc critleiice sho~vs unusual care 
in  tlic selection of plans and economy in tlie Mebane Ilistrict project. 
The progressive, intelligent, and patriotic men and women wanted to edu- 
cntr the chiltlren of the Mebaac community. They established the \chool 
and opcrated same eslwinlly n i t h  efficiency since the bonds Tiere irsued 
in 1922. Under legal authority, the county of Alaniance has assumed 
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alrnobt e \ e r y  school debt of every school dihtrict except the  N e b a n e  
Dibtrict. H a ~ i n g  a i ~ u r n c d  part ,  i t  is the  duty,  ~ in t ic r  the facts  i n  this  
case. to  assume t l ~ c  i~~c!eutednesa of t h e  Xebane  District,  and  f r o m  the  
findings of thc  j u r y  t ) i t r d r m u s  ni l1  lie to  compel them to do so. Techni- 
calitics ant1 refinement\ should not be seriously considered i n  a case like 
this lnr olr ing a constitutional mandate,  bu t  the  record should be so 
interprcted t h a t  sub\ tant ial  justice should be done. Under  the facts  i n  
this c ; 1 ~  and  the fint1in:;s of the jl:ry, i t  would be inequitable and  uncon- 
scionablc f o r  defenclants to ws>unlr p a r t  and  not  a l l  of the  indebtedness 
of th t  wllool districts of Xal i lnnce and  not a5surne the  plaintiffs' indeht- 
ednezs and  give them the relief demanded. It is well settled tha t  clefend- 
an t s  a r e  not entitled to  be heard  on their  appeal  unless the  errors  com- 
plained of a r e  prejudicial o r  mater ial .  

F o r  the reasons given, we see i n  the  judgment below, n o  prejudicial 
or reversible error .  

S o  error .  

MAGGIE E. IIOLLOW.\P r. TIIE DEPOSITORS SATIOSAI, EAXI;. 

(Filed 24 February, 1937.) 
1. Assignnients 3 5- 

An assignee of s l~ares  of the capital stoclr of a bank with linowledge that 
the bal~li had denied the assignor's ownersliip of the stock and had refused 
to issue the stock to him on his prior demand, is not : ~ n  innocent Inn- 
chaser of the stoclr, and takes only such right, title, and interest in the 
shnrrs of stocli as  the assignor had on the date of the assignment. 

2. Corporations 3 12--Individual subscribing to stock in his  name held to 
acquire no interest therein where another pays purchase price under 
agreement that stock should be issued as directed by him. 

In  the reorganization of a bank a creditor of the bank agreed to pnr- 
chase a stated nulnbcr of shares of the capital stocli of the proposed iiew 
bank, bnt upon being advised of the statutory liability on the stock, 
refused to haye same issued in its own nanie, but pait1 for s:~nic :md 
agreed that the new capital stocli si~ould be subscribed for : ~ n d  issued in 
the linine of an individual, and that after the issuance of the stock it  
should be assigned to trustees for tlie benefit of tlie creditors of the old 
b a l k  After the organization of the new bank its clirectors refused to 
issue the stock to the mmed individual, but issued saine to the trustees 
for the benefit of creditors of the old banlr. Thereafter, the inilividnal 
assigned his subscription to plaintiff, who brought snit on the assignment 
iigainst the new bank, denmiltling the issuance of the stock certificates to 
her or the recovery of the ~ a l u e  of the stock. I Ic ld:  The indiridual had 
no right, title, or interest in the capital stock of the new bank which was 
paid for by the crctlitor of the old bank, either a t  the time of the organi- 
zation of the new 1~ank or a t  the time of the assignment, ant1 plaintiff 
assignee, nit11 notice, is not entitled to recover on the nssignme~it. 
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APPEAL by defendant from F r i z z ~ l l e ,  J., at  March 'Term, 1936. of 
DURHAM. Re~er sed .  

This action was begun in the Superior Court of Durham County on 
22 August, 1935. 

The plaintiff is a citizen of the State of North Carolina, and a resi- 
dent of Durham County in  said State. 

The defendant is a banking corporation, duly organized and now 
doing business under and pursuant to the laws of the r n i t e d  States. v i t h  
its principal place of business in the city of' Durham, North Carolina. 
The defendant began business on 10 J a n u a ~ y ,  1933, its organization 
having been completed a t  said date. 

I n  her complaint plaintiff alleges : 
"3. That  a t  the time said defendant bank opened for Elusiness, to v i t  : 

On 10 January,  1933, one George II. Salmon had purchased and paid for 
and was the owner of 1,375 shares of the capital stock of said defendant 
bank of the par value of $30.00 per share, and that  celtificateq for all 
said shares of stock, with the exception of 7331Is shares, kave been issued 
by the defendant to the said George H. Salmon, or to his nominee? or 
assignees, but that  the defendant has declimtl to iswe to the said George 
H. Salmon a certificate for the said 733lA shares of stock." 

"4. That  the said George R. Salmon, for valuable consideration, has 
sold, transferred, and assigned the said 7331,:3 shares of the capital stock 
of the defendant bank to the abore named plaintiff, together with all 
rights thereto, and all rights and interests which he has or might have 
to bring any action for the possession of said .hares of stock, or the 
value thereof, and that  plaintiff has made demand on the defendant for a 
certificate for said 7331/1j shares of the capital stock of the defendant, or 
the value thereof, and that  the defendant bank has failed and refused 
to issue to the plaintiff such certificate, although by reascn of the assign- 
ment of said shares of stock to her by the said George 11. Salmon, the 
plaintiff is now the owner of said 7331/!3 shares of stock, and i+ j i~s t ly  
and legally entitlcd to a certificate for the same." 

"7. That  if defendant bank has placed itself in a position 71 here it 
cannot now deliver a certificate for said 7331 3 shares of its capital stock 
to the plaintiff, then and in  that  event the plaintiff, b-y reason of the 
assignment of said shares of stock to her by the said Gcorge H. Salrnon, 
is entitled to recover of the defendant the sum of $22,000, the par value 
of said shares of stock, a t  the date of the o p ~ n i n g  of defmdant bank for 
business." 

On these allegations the plaintiff prax. judgnlent : 
"1. That  the defendant be directed to issue to the plaintiff a certificate 

for 7331/3 shares of its capital stock; or, 
( ( 2 .  I f  the defendant has placed itself in a position lvhere it cannot 

now deliver to the plaintiff a certificate for said shares of its capital 
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stock, that  plaintiff recover of the defendant tlle sum of $22,000, together 
with all dividends which have been declared by the defendant on said 
shares of stock since the opening of the defendant bank. 

"3. That  plaintiff recover of the defendant the costs of the action, 
and that  she have such other and further relief as she may be entitled to 
in the premises." 

I n  his answer the defendant denied that  a t  the date of its opening 
for business, to wit : 10 January,  1933, George H. Salmon hat1 purchasetl 
and paid for and was the onner of the 7331h shares of its capital stock, 
referred to in the complaint; the d c ~ f e n d a ~ ~ t  admitted that it had declined 
and refwed to ibsue to, the said George H. Salmon a certificate for said 
shares of stock. 

The defendant further denied that  the said George H. Salnloil had 
sold, transferred, and assigned the said 7331h shares of its capital stock 
to the plaintiff, and that  plaintiff is now the owner of said share, of 
stock; the defendant admitted that  it had declined and r e fuwl  to Issue 
to the plaintiff a certificate for said 73355 shares of its capital stock. 

The defendant prays judgment that  plaintiff recover nothing by Iier 
action, and that  defendant go hence ~ i t h o u t  (lay and recover of the 
plaintiff her costs. 

-\t the trial the evidence for both the plaintiff and the defendant 
sho~red tllc follo~ving facts : 

On 18 January ,  1932, the First  Sa t iona l  Bank of Durham clowl its 
doors and ceased to do  business. The Comptroller of the Currency took 
possession of said bank and on 1 9  January,  1932, put i n  charge of snit1 
bank a receiver, u h o  had been duly appointed by him. The wid  re- 
ceirer took possession of tlle assets of the First  hTational Bank of 
Durham, and held the same subject to the orders of the Comptroller of 
the Currency. 

Some time thereafter George 11. Salmon, of S e n  Tork  City, came to 
the city of Durham and submitted to creditors, depositors, and stock- 
holders of the First  Kational Bank of Durham a plan for its reorgani- 
zation, which had been approved in its general outlines by the C'oinp- 
troller of the Currenry. 

Creditors and depositors of the bank x-ere apprehensire that they 
would suffer heavy losses by the closing of the bank, and its stockholders 
Tvere confronted with the probability that  they ~ o u l d  not only lose their 
stock, but ~ r o u l d  also be assessed the par value of their stock, as pro- 
vided by law, in the event of the insolvency of the bank. At  nleetings 
of creditors, depositors, and stockholders the plan submitted to them by 
George II. Salmon for the reorganization of the First  Sa t ional  Bank of 
Durham was fully discussed and finally approved. I n  accordance with 
said plan, a reorganization committee was formed, and George 11. 
Salmon v-as chosen as manager of said committee. The said George H. 
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Salmon, as manager of the reorganization committee, a t  once proceeded, 
with the approral  of the Comptroller of the Currency, to perfect said 
plan. 

The plan for the reorganization of the Firct National Bank of Dur-  
ham provided for the organization of a new bank, to be known as the 
De~oqi tors  Sa t iona l  Bank of Durham, with a capital stock and surplus 
of $300,000. I t  was provided in said plan that  as soon as the said 
Depositors National Bank was organized, it should pay to creditors and 
depositors of the Firct  National Bank of Durham 50 per cent of their 
claims, in installments, as set out i n  said plan, and t h ~ t  the a w l s  of 
the Fi rs t  National Bank of Durham, then in the hands of the receiver 
of saLl bank, should be assigned by said r e c e i ~ e r  to the Depositors 
National Bank. which should retain a sufficient amount 2f said assets to 
reimburse the saitl bank for sums paid by i t  on claims of creditors and 
depositors of the First  Sa t ional  Bank of Durham. Tl-e remainder of 
said assets should be assigned and delivered by the Depositors National 
Bank to liquidating trustees, to be named l y  said bank, to bc held by 
said liquidating truqtees in trust for the creditors and depositors of the 
First  National Bank of Durham. I t  was further provided in said plan 
for the. reorganization of the First  National Bank of Durham that  one- 
half of the capital stock of the Depositors Sa t iona l  13ank should be 
assigned by the subscribers for said capital stock to the liquidating trus- 
tees, to be held by said liquidating trustees in trust for the creditors and 
depositors of the First  Kational Bank of Durham. I t  was contemplated 
that  by these provisions the amounts remaining due o~ the claims of 
creditors and depositors of the Fi rs t  Kational Bank, afler the payment 
of 50 per cent of said claims by the Depositors National Bank, n-odd 
ultimately be paid, i n  whole or in part. 

M t w  the plan for the reorganization of the First  Xational Bank of 
Durham, which was submitted by George 13. Salmon lo creditors, de- 
positors, and stockholders of said bank, had been approved by the re- 
quired number of said creditors and depositors, as evidenced by creditors' 
agreements duly executed by them, George H. Salnlcn proceeded to 
secure subscriptions for the capital stock of the Depositors Sat ional  
Bank. I I e  ~ecured  subscriptions for $278,000 of saitl capital stock. 
There was a deficiency of $22,000. Because of this deficiency, the 
Depositors National Bank mas not organized a t  the date first set for 
such olganization. Thereupon, George H. Salmon procured agreements 
for the extension of the date for the organization of saitl bank, the date 
finally set for such organization being 10 January,  1033. 

,\ftc.r George 11. Salmon had procured froin creditors, and depositors 
of the First  Kational Bank of Durham, agreements for the extension of 
the date for the organization of the Depobitors Sat ional  Bank to 10 
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January,  1933, in accordance with the plan for the reorganization of the 
First  Kational Bank of Durham which had been approved by creditors, 
depositors, and stockholders of said bank and by the Comptroller of the 
Currency, he renewed his efforts to procure subscriptions for stock in 
the Depositors National Bank of the par value of $22,000, such bubscrip- 
tions being required to meet the requirements of said plan. 

A t  the date of the closing of the First  National Bank of Durham, tlie 
Commercial Casualty Company, of Newark, N. J., as insurer of the 
deposit i n  said bank of the American Tobacco Company, had a claim 
against said bank for a large s ~ i m  of money. Because of said claim, tlle 
Commercial Casualty Company was interested in the  organization of 
the First  National Bank of Durharn in accordance with the plan ~vhich 
had been approved by the creditors, depositors, and stockholdc~ri of said 
bank, and the Con~ptroller of the Currency. Upon the ~olici tat ion of 
George H. Salmon, the said company agreed to subqcribe and pay for 
stock in the Depositors Kational Bank of the par value of $22,000, thus 
assuring the successful completion of the reorganization of the First  
National Bank of Durharn, in the interest of its creditors, depositors, and 
stockholders. On 24 December, 1932, xllile negotiations for the organi- 
zation of the Depositors National Bank were pending, thc Commercial 
Casualty Company wrote a letter to the reorganization coinmittce of the 
First  Kational Bank of Durham, in xllich said colnpally ,aid : 

"In  order to co6perate toward the opening of the new bank, for the 
good of all coiiccrnrd, we hcrcby offer to subwrihe for $22.000 of tlie 
capital stock of the new bank, and to accept $183.250, in cash, in full 
settlement of our claim against the old hank. Such stock n h m  reccir 
by us as fully paid stock iq to be transferred to the liquidating t ru- t  o' 
the old bank." 

After tlie said letter was written by the Commercial Casualty Com- 
pany and recei~etl  by the reorganization committee of the Fir3t Sat ional  
Bank of Durham, the said coinpany was advised by its courlqel tliat if the 
stock in the Depoqitors Kational Bank, for nhich  it had agreed to  sub- 
scribe, n a s  issued to the coinpaiiy in i t i  oxn  name, the conlpnny n-oultl 
be subject to the statutory stockholder's liability, in tlle erent of thc 
subsequent insolvency of the bank. Acting upon this advice, the Coin- 
mercial Casualty Company notified George 13. Salmon that  it was not 
willing to take said stock in its own name, and thereby assumc qtatutory 
liability for its par d u e ,  in addition to the amount nliich it u-ould he 
required to pay for said stock. I t  was thereupon agreed 1)y and betv eel1 
tlie said company and the said George IT. Saln~oil  that the su1)scription 
for said stock should be made by George 11. Salmon in his o~r.11 nnnie. 
and tliat the company should pax for said stock. P u r i l m l t  to this 
agreement, George IT. Salmon signed the certificate for the organizntioii 
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of the Depositors Sa t iona l  Bank, which was dated 6 January,  1933, as a 
subscriber for 1,378 shares of the capital stock of said bank. These 
shares included the 733?!5 shares of the par value of $25',000, which are 
in~o lved  in  this action. The Commercial Casualty Coinpany paid for 
said shares of stock, and after the organization of the Depositors 
National Rank received from the reorganization committee of the First  
Sa t ional  Bank of Durham the sum of $183,250, in full . d e m e n t  of its 
claim against said bank. 

The Depositors Sat ional  Bank was finally organized with a paid-in 
capital stock and surplus of $300,000. I t  began business on 10 January ,  
1933. At  that  date, the stock book of the said bank sho7sed that  George 
H. Salmon had subscribed for, and upon his payment of the amount due 
therefor, would 11c tlle onner of 1,378 shares of its capital stock. Cer- 
tificatcls for all said shares, except i33'/5, hare  been duly issued and deliv- 
ered to George 11. Salmon, or to his nominees or assignees. Certificates 
for the 73353 shares were filled in the name of Georgc II. Salmon by 
an  employee of the bank, but hare  never been issued or delivered to him. 
T l w e  certificates were subsequently canceled. S e w  cerlificates for said 
shares ne re  filled in in the name of tlle liquidating trus ees of the Firqt 
National Bank of Durham, and were subsequently issued and delivered 
to said liquidating trustees. They are now held by said trustees in trust 
for the creditors and depositors of the First  National Bank of Durham 
in :lcrordance wit11 the agreement of the Commercial Cazjualty Company 
and the reorganization committee of said bank. Demand was first made 
on the defendant by attorneys for George 11. Salmon for the issuance to 
him of certificates for said shares, on 1 December, 1934. This demand 
was wfused. P r io r  to that  date George 11. Salmon had been infornled 
by the president of the defendant bank that  the directors of said bank 
declined to recognize him as the owner of said shares of stock. 

Some time prior to 10 January,  1933, the date of the opening of the 
defendant bank for business, George H. Salmon executed and delivered 
to the Durham Loan and Trust  Company his note for the sum of $15,000. 
The payment of this note was secured by certificates for 300 shares of 
the American Tobacco Company, which were owned l ~ y  the plaintiff, 
X s s  Xaggie E. Holloway, and which she had loaned to the said George 
H. Salmon in  order that  he might deposit the same with the Durham 
Loan and Trust  Company as security for his note. The said note has 
not been paid. The  certificates for 300 shares of the stock of the Ameri- 
can Tobacco Company, owned by the plaintiff and lcancd by her to 
George H. Salmon for deposit by him with the Durham Loan and Trust  
Company as security for his note, are now held by the Durham Loan and 
Trust  Company. George H. Salmon is now unable to pay said note, and 
thereby redeem said certificates of stock in the hrrerican Tobacco 
Company. 
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On 27 July,  1935. George H. Salmon executed a paper mriting which 
in form is an  assignment by him to the plaintiff of all his right, title, 
and interest in and to the 733% shares of the capital stock of the de- 
fendant bank, covered by his subscription, but paid for by the Commer- 
cial Casualty Company. By said paper writing the said George H. 
Salmon authorized and directed the defendant to issue and deliver to 
the plaintiff a certificate for said 73335 shares of its capital stock. The 
plaintiff has demanded tha t  the defendant issue and deliver to her a 
certificate for caid shares of stock. The defendant has refused said 
demand. 

The paper writing executed by George H. Salmon includes a para- 
graph as follows : 

"In the event i t  should be impossible or impracticable to obtain the 
stock, this assignment includes all rights or claims n.hich I may have 
for the recovery of the value of *aid stock, and tlle said Maggie E. 
Holloway is fully authorized to include in  any suit brought for the 
recovery of said stock the claim for the value of the same a t  the time the 
same should have been issued and delivered." 

A t  the close of the evidence showing the foregoing facts, the defcnd- 
ant  moved that  the action be dismissed by judgment a i  of nonsuit. This 
motion was denied, and the defendant duly excepted. 

The  issues submitted to the jury mere answered as follons: 
"1. On 10 January,  1033, had George H. Salmon purchased and paid 

for and did he own the 73355 shares of the capital qtock of the De- 
positors National Bank, as alleged in  the complaint 1 A2nswer : 'Yes.' 

"2. Did George 11. Salmon aqiign to the plaintiff 733!,3 shares of tlle 
capital stock of tlle Depositors National Bank of Durham, as alleged in 
the complaint ? Ansver : 'Yes.' " 

Judgment n as thereupon rendercd as follows : 
"This cauce coming on to be heard, and being heard bcfore his IIonor, 

J. Pau l  Frizzelle, and a jury, and the following issues har ing  bem ,cub- 
mitted to the jury:  

"(1) On 10 January,  1933, had George H. Salmon purchased and paid 
for and did he then own the 733'5 shares of the capital stock of the 
Depositors Kational Bank of Durham, as alleged in  the coniplaint? 

"(2) Did George H. Salmon assign to plaintiff 73355 shares of the 
capital stock of the Depositors National Bank of Durham, as alleged in 
the complaint 1 

"And the jury having answered the first issue 'Yes,' and the second 
issue 'Yes'; and 

"It appearing to the court and the court finding as a fact from the 
admissions of the defendant that  no part  of said 7339h shares of stock of 
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the Depositors National Bank referred to in the pleadings has ever been 
issued by the defendant to George H. Salmon, or the plaintiff, his 
a s s i~nee  ; 

":ow, therefore, i t  is ordered, considered, adjudged, and decreed by 
the court that  the plaintiff, Miss Maggie E. IIolloway, ii3 the owner and 
entitled to the possession of the 7337h shares of capital stock of the 
 depositor^ National Bank referred to and described in the complaint, 
and it is further ordered and decreed by the court that  the defendant 
Depositors Sa t iona l  Bank of Durham shall, within 60 days from 8 
April, 1939, issue and deliver to the plaintiff, Miss Maggie E. Holloway, 
a crrtificate or certificates representing 'i331//3 shares of the capital stock 
of the Depositors National Bank of Durham, X. C. 

"I t  is further ordered that  this cause be retained to the end that  if the 
said defendant Depositors National Bank of Durham, N .  C., has placed 
itself i n  a position where i t  is unable to make delivery of said stock, that  
an  appropriate issue may be submitted to a jury to determine the ralue 
of the same. 

"It is further ordered that  the cost of the action be taxed againrt the 
defendant." 

From this judgment the defendant appealed to the 13upreme Court, 
assigning errors in the tr ial  and in  the judgment. 

Hrawley ct? Gantt a n d  Bryant R. Jones for plaintif. 
Fuller, Reade & Fuller for defendant. 

COXKOR, J. B y  the terms of the assignment to her executed by 
George H. Salmon on 27 July,  1935, the plaintiff has only such right, 
title, and interest i n  the shares of stock described in the complaint, as 
the said George H. Salmon had a t  the date of the said assignment. She 
is not an  innocent purchaser of said shares of stock. She took the said 
assignment with notice on its face that  the defendant had denied that  
George H. Salmon was the owner of said shares of stock, and had 
refused his demand for a certificate for the same. I t  follows that  if 
George H. Salmon had no right, title, or interest in said shares of stock, 
a t  the date of the assignment, the plaintiff cannot recover in this action, 
and therc was error i n  the refusal of the trial court to dismiss the action 
by judgment as of nonsuit. 

A11 the evidence showed that  George H. Salmon paid nothing for the 
shares of stock which he undertook to assign to the plzintiff, and that  
when he subscribed for said shares of stock he did so upcn the agreement 
of the Commercial Casualty Company that  it would pay for said shares 
of stock, and that  when a certificate was issued for said shares, it  would 
be transferred to the liquidating trustees of the First  National Bank of 
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D u r h a m .  George H. Salmoil had  n o  right,  titlc, o r  intereat ill said 
shares  of stock. a t  the date  of the  organization of the  defendant bank or 
a t  the  da te  of his  assignment to  the plaintiff. 

There  was e r ror  i n  the refusal of the  t r ia l  court  to  allow the  defend- 
ant's motion f o r  judgment as  of nonsuit,  and  i n  the  judgment appearing 
i n  the  record. F o r  this  e r ror  the  judgment is reversed and  thc action 
relnanded to the  Superior  Cour t  of l)urllam County t h a t  judgment may 
he entered i n  said court dismissing the  action. 

Reverbed. 

STATE v. W. I, ERIDGEItS. 

(Filed 24 February, 1937.) 

Municipal Corporations 5 4 s S t a t u t e  prohibiting municipal peddlers' tax 
held not to  prcclude municipal privilege tax upon bakeries. 

Defendant, nil  employ\.ce of a bakery located in another city, was ill- 
dicted for engaging in the baliery business in conlplaining city withorit :r 
license as  prescribed by  its ordinance. L)efendm~t, in  the course of his 
e~nploynic~ilt, delivered bread arid bakery ~rotlricts tlnily by truck, col- 
lected for products sold, :uid solicited orders in complaining city. H c l d :  
C. S., 7880 (;il) ( e )  ( g ) .  prohibiting :I t:is by inluiicili:~litics upon ped- 
dlers of bakery ant1 other protlucts, t loc~  ~ i o t  prccliide t l i ~  levying of tlre 
privilege tas ,  since the prohibition of tlicl statute :~pl~lic,s esclusivc1~- to 
peddlers. wliile the t a s  levied 11y the ordinance is :I 1)rivilcge t a s  u1)on 
bakeries and wholesnle dealers in bakery prodnc'ts nsi i~g tlie streets of 
the city for delivery of samc, and n prohibitio~i upon the levying of a t a s  
upon one aspect of n 1)iisiness does not necessarily prc'cl~ide the levying 
of a tax iipon :~notlier aspect of thc~ l)iisiness, and coniplnining city being 
gircn tlir pan-or 11y its clinrtcr and by (.'. S.. 2GT'i.  to levy the l~ririlegcs 
t a s  imposcd by its ordinance. 

_\PI>E 11, by  d e f ~ n t l a n t  fro111 T l ~ ( r r l l ~  1 1 1 ,  . I . ,  and a j lny ,  :it A \ u g u ~ t  7'ernl, 
1936, of NASH. N o  error .  

T h e  defendant Tras trim1 1,efori. tl!c recorder of Rocky Alouiit on a 
v a r r a n t  f o r  violating a n  ordinance of the  city of Rocky Mount .  N. C., 
by engaging i n  the  b ~ ~ s i n e s s  of wholesale dealer i n  bread and bakery 
produce without  securing a licenqe, as  required by  the  city of Rocky 
Mount .  O n  t h e  t r i a l  before the recorder tlie defendant  pleaded not 
guilty, bu t  was found gui l ty  a n d  required to  p a y  the  license and cost of 
$4.50. Defeildant apriealctl to  the  Superior  Cour t  and  the  following 
special verdict bv t l i  consent of the  S ta te  and  defendant  is sct f m t h  in 
the record : 

"The jury, duly sn-orn and  impaneled, a f te r  hearing the  evitiellce f o r  
both the  S ta te  and defendant, find the  following facts, beyond a reason- 
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able doubt, and return the same as a special verdict: First. The jury 
finds as a fact, beyond a reasonable doubt, that  the city o' Rocky Mount 
is a municipal corporation authorized and existing under a charter con- 
tained in chapter 209 of the Private Laws of 1907, and t'te amendments 
thereto. Second. That  on or about 18 Junc.  1936. the board of alder- 
men of the city of Rocky Mount, enacted its annual revenue ordinance, 
the pertinent sections of which are as follows: 

" (.h ordinance to provide for license tax upon eertsin trades and 
business operations in the city of Rocky Moimt, h'orth Carolina. 

" 'Section 1. That  in addition to the tax on pro pert,^ and polls, as 
otherwise provided for, and under the po~i-er and authority conferred in 
the charter of the city of Rocky Mount, and the Reventle Act of 1935, 
there shall be levied and collected annually, or oftener, vhere  prorided 
for, a privilege license tax on trades and business opera1,ions as set out 
in the following sections and schedule. Every license shall be a personal 
privilege and shall not be transferable to any other person, firm, or cor- 
poration, but licensee may have it transferred to another location. 

'( 'Section 2. Unlawful to conduct business without a license. It 
shall be unlawful for any person, firm, or corporation clr the agent or 
servants thereof to engage in  or carry on any business in  the city of 
Rocky Mount for which there is required a license, without first having 
paid the license tax and obtained the license, under a penalty of $25.00 
for cnch offense. F o r  the purpose of this section the opening of a place 
of business. or offering to sell, followed by a single sale, or, the doing for 
profit of any act pertaining to the business, trade, employnient, or pro- 
fession for which a license is required shall be construed to be engaging 
in or carrying on such business ; and each day that  such person, firm, or 
corporation shall engage in or carry on such business as aforesaid, shall 
be Eonstrued to be a separate offense. 

(( 'Section 4. That  in order to defray the expenses of the city there 
shall be levied and collected the following privilege license taxes for 
each year commencing 1 July,  1936, on trades, agencies, and business 
as hereinafter set for th :  9. ( b )  Bakery and/or wholesale dealer in 
bakery products, using the streets of the city for d e l i ~ e r y  of same- 
$25.00. The term "bakery products" as used herein shall be construed 
to include bread, rolls, cakes, pies, cookies, doughnuts, and similar prod- 
ucts and other sweet yeast-raised goods baked by comn~~:rcial bakeries, 
but shall not be construed to include biscuits, crackers, pretzels, or ice . A 

cream cones or products baked in  private homes.' 
('Third. Staudt's Bakery, Inc., is a corporation engagad in  a general 

bakery business, baking and selling bakery products, including bread, 
rolls, cakes, pies, and other sweet yeast-raised products, v i t h  its bakery 
and place of business in the city of Raleigh, Vake County, North Caro- 
lina, and maintain no bakery or place of business in  the city of Rocky 
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Mount, but operate a truck from its plant i n  Raleigh to the city of 
Rocky Mount daily, c a r r ~ i n g  bread and other bakery products and 
delirering same to grocery stores and cafes in  said city. I t s  salesmeil 
sell its bread, cakes, a i d  pies and malie deliveries from its trucks oper- 
ating over the streets of the city of Rocky Mount and collect therefor 
a t  the time of delivery, an3 also solicit from its customers orders to be 
delivered a t  some later date. From time to time its custon~ers discon- 
tinue buying bakery products from it, and also from time to time its 
salesmen, by solicitation in the city of Rocky Mount, obtain new accounts 
vhich  are served in  said city. 

"Fourth. On or about 1 2  August, 1936, the defendant nT. I. Bridgers, 
a resident of Wake County, x a s  employed as the agent of and salesrrlan 
of the said bakery, receiving as his compensation a salary arid comniis- 
sion on sales made by him, and a t  said time was in charge of the truck 
of the said bakery on the streets of the city of Rocky Xount,  acting as its 
salesman in  the disposal of its bakery products and performing the 
usual duties of its salesnlen as more fully hereinbefore set forth. Li t  
said time neither Staudt's Bakcry, Inc., nor the defendant W. I. 
Bridgers had applied for or procured the privilege license required by 
subdivision 9 of section 4 of the revenue ordinance of the city of Rocky 
Nouiit, as hereinbefore set forth, and the defendant T. I. Bridgers was 
indicted for engaging in the said busiliess without obtaining the license 
required. 

"Fifth. The jury finds a? a fact, beyond a reasonable doubt, that  the 
defendant sold and delirered bakery products as defined in  said ordi- 
nance from a truck in the city of Rocky Xount  on 1 2  August, 1936, and 
used the streets of the city of Rocky Xount  for the delivery of the same 
without having paid for or procured the privilege license tax demanded 
by the city of Rocky Mount for the purpose of selling bread or other 
bakery products within the city. 

" U I I O ~  the foregoing findings of facts, if the court shall be of the opin- 
ion that  the defendant is guilty, we, the jury, find him guilty, and if, 
upon the foregoing findings of facts, the court shall be of the opinion 
that the defendant is not guilty, we find him not guilty. Upon the 
corning in  of the special verdict, the court directs a verdict of guilty. 

M. V. BARNIIILL, 
Judge  Presiding. 

(',lnd i t  is thereupon ordered and adjudged by the court that  said de- 
fendant pay a fine of $10.00, and the costs." 

To the action of the court i n  directing a verdict of guilty upon the 
special verdict rendered by the jury, the defendant excepted, assigned 
er ror ;  and also to the judgment pronounced the defendant excepted, 
assigned error, and appealed to the Supreme Court. 
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Attorney-General Seawell and Assistant At torney-Genmal i l f cXul lnn  
for f h e  State .  

T h o r p  & T h o r p  for f h e  c i f y  of Rocky  ilfouttt .  
Gilbert B. Swindel l  and Wil l i s  S m i t h  f o r  defendant. 

CLARKSON, J. The defendant concedes that  the city of Rocky Nount 
may lawfully tax  any business, trade, or profession carried on or enjoyed 
within its corporate limits, which is not otherwise prohibited by the 
general laws of the Sta te ;  but contends that  C. S., 7880 (51),  paragraphs 
e and g (Public Laws N. C., 1935, ch. 371, sec. 121 [el and [g]), pro- 
hibits the city of Rocky Mount fro111 collecting the tax in controversy. 
We cannot so hold. 

In  S .  v. Langston, SS K. C., 692 (604), the law is .rell'settled, as 
follows: "The power conferred upon the municipal body is presumed 
to be in  subordination to a public law regulating the matter for the 
entire State, unless a clear intent to the contrary is manift2st." 

C. S., 2677, is as follows : "The board of commissioner:, may annually 
levy and cause to be collected for municipal purposes a tax not exceeding 
fifty cents on the hundred dollars, and one dollar and fiftv c e ~ t s  on each 
poll, on all persons and property within the corporation, which may be 
liable to taxation for State and county purposes; and may annually lay 
a tau on all trades, profeisions, and franchises carried on or enjoyed 
within the city, unless otherwise provided by law; and may lay a tax on 
all such shows and exhibitions for reward as are taxed l ~ y  the General 
Assembly; and on all dogs, and on swine, horses, and cattle, running a t  
large within the town." 

We think that  C. S., 7SSO (51),  paragraplis t. and g I section 121 of 
the Revenue Acts of 1931, 1933, and 1935), relate excluGvely to privi- 
lege tax upon peddlers. The question therefore narrow? d o ~ ~ 1 1  to this:  
Does the prohibition of section 121 of the Revenue Acts of 1931, 1933, 
and 1935, prohibiting a peddler's tax upon dealers in bread prohibit a 
municipality from requiring the payment of a privilege tax by bakeries 
pursuant to the general authority given in its charter and by Consoli- 
dated Statutes, 2677, supra, to tax trades and occupations? We think 
not. Such a construction would prohibit the imposition of a privilege 
tax by a municipality upon dealers in all tlw other articles enumerated 
in  this section. F o r  instance, a municipality could not require the pay- 
ment of a privilege tax on markets, since "beef, fish, mutton, and pork" 
are enumerated. I t  could not levy a tax upon slaughter houses, siuce 
"live stock" is included; i t  could not require the payment of a privilege 
tax by dairies, since "products of dairy" are included. The Court has 
consistently upheld in numerous cases the ~ a l i d i t y  of ordinances: impos- 
ing privilege taxes upon markets, slaughter houseq, ant1 dairies. The 
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tax complained of is a privilege tax imposed upon "bakeries and/or 
wholeiale dealers in bakery products using the streets of the city for the 
delivery- of same." I t  is not a peddlers' tax and i t  is to the imposition 
of a peddlers7 tau alone that  section 121 of the Revenue Act is applicable. 

T e  call attention to three very important words appearing in sub- 
diriiion g ,  section 121, as follows: "No county, city, or town shall levy 
any license tax  u n d e r  t h i s  sec t ion  upon a person so exempted in this 
section, nor upon drun~nlcrs selling by mholesale." I t  seems clear, there- 
fore, that  tile prohibition relates to license taxes levied " u n d e r  t h i s  
aecfion." Tlie tax complained of i? not levied " u n d e r  t h i s  section." 
The tax is levied under the general authority given the city of Rocky 
Nount  in it3 charter, chapter 209 of the Public L a m  of 1907, as 
amended, and C. S., 2677, authorizing the levying of a tax upon trades 
and businesses carried on x i th in  its corporate limits. A business may 
have several aspect.; for tax purposes. A u f o  T r a d e  L l s s o c ~ a l z o n  7,. 

Sher i f ,  186 N. C., 159; RoftlEng C'o. v. D o u g h t o n ,  196 N .  C., 791. 
TThen n busineqs is subject to two or more privilc~ge taxes, the prohibi- 

tions relating to one tax do not necessarily prohibit or affect the other 
tax. G u a n o  Co .  1.. T a r b o r o ,  126 S. C., 68; G u a n o  Co .  v. ATew B e r n ,  
158 N .  C., 35C; E r p r c s s  Co .  c. C h n d o l i e ,  186 X. C., 668; 8. c. E v a n s ,  
205 S. C., 434. 

Kl'c think that  IIilton v. H a r r i s ,  207 N .  C., 465, decisive of this case. 
I t  is there held (lieadnote) : "The charter of a city giving i t  certain 
poT\ers in rc,ipect to the l e ~ y i n g  of franchise taxes on tratles and profes- 
sions, etc., and C. S., 2677, nil1 be construed together in determining 
the legislatirc grant  of poner to the nlunicipality to lery taxes of this 
class, mid construii:g the charter of the city of Concord i n  p r i  n la ter ia  
n i t h  C.  S., 2677, i t  is held the city is given authority by tlie Legislature 
to levy a tax upon bakeries operating or delirering in tlle city, the 
Legislature being given the polrer to lery such taxes by Art. V, sec. 3, 
of the Constitution, and having the poner to delegate this authority 
to counties, cities, and t o ~ r n s  as adnh i s t r a t ive  agencies of the State." 
At  p. 473, i t  is said : "If the plaintiffs \+ere not required to pay this tax 
for the trade or busincis i t  carries on in Concord, a situation would 
arise that  those living in Concord :ind carrying on this kind of trade or 
buiiness, ~7110 paid the tax-it n70uld injure their business, as they n.oultl 
have to pay a tzix of $100.00 and tlie l)laintiffs nould not;  concequentlj, 
tlle plaintiffs nould undersell the Concord bakers. Such favoritism 
would tend to monopoli~e and, i n  h i e ,  destroy competition, nliich is 
son~ctiines called 'the life of trade.' " 

F o r  the reasons given, there is no error i n  tlie judgment of the court 
below. 

Ko error. 
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CLISTOS 13. CLETESGER, AD~IIXISTRATOR OF THE ESTATE OF HELEN 
IRENE CLEVENGER, v. JAJIES H. GROVER AXD ST. LOUIS USION 
TRUST COMPANY, TRUSTEES UR'DER THE WILL or IC. W. GROVE, 
DECEASED, KNOTT HOTEL COMPAXP, a CORPORATION, A K D  P. H. 
BRANCH. 

(Filed 24 February, 1937.) 

1. Removal of Causes s§ 4a, b- 
Whether a controversy is separable is to be cletermined by the com- 

plaint, and whether resident defcndm~ts a re  joined fraudulently to prevent 
removal is to be determined by the petition, vliich must xllege fncts lead- 
ing to that  conclusion apart from the pleader's deduction. 

2. Master and Servant 3 2O+ 
The omission of a n  emploxee, while acting in the scopc? of his emplos- 

ment, to perform a legal duty owed to a third person. ortlinnrily imposes 
liability on tlie employee a s  well a s  the employer. 

3. Same: Removal of Causes § 4b-Held: Petition failed to show that 
resident employee was joincd fraudulently to prevent removal. 

The complaint alleged that  plaintiff's intestate, while a guest in a liotel, 
was attaclted nnd liilled by an employee of the hotel late at  night. that 
defendants, the owners and proprietors of the hotel and its resident 
mmiager, were negligent in linonii~gly lierping in its elnploy a riciolls 
employee, in failing to properly gnard and supervise the halls and en- 
trances, and in permitting numerous pass-lieys to be distributed to 
cbml.)loyees, wit11 th(> resnlt that the vicio~ls c.inployee was enn1)led to gain 
:iccess to intestate's room. The nonresident tlcft~ndants filed n petition for 
removal, allcying that the resident mminger was not on tlnty a t  the time 
intestate was liilled, that he did not hire the viciom employee. that the 
vicious employee n-as not on duty a t  tlie time. ant1 that the manager had 
no 1;iiowlctljic t l ~ n t  intestate was n g n ~ s t  in thv hotel or 11acl been liilled 
until the morning after the crime, and that he was c11:irged in the corn- 
plnint with no  inimcdiatr act or omission c.onstitntins negligence. Held: 
The petition does not allege fncts requiri~lg the conclwion that  the resi- 
dent man:Igcr n.;~.: 11ot pc'rsonnlly liable nnll was thorefore fraudulently 
joined. sinw, ~ ~ o t n . i t l ~ s t : l ~ ~ ( l i ~ i g  tlie fact that l l ~ e  manager 'was not on duty 
a t  the time of thc. commission of the crimc. snch fa(+ is not inconsistent 
nit11 his failure as  mannger to escrcise due care in tlie op'2ration. manage- 
ment. and super~ision of the hotel, nor negative his a l l ~ g e d  negligence in 
retaining the virions employee 2nd in permitting master keys to be dis- 
tributed among employees, and the petition for ren~ov:~ l  was properly 
denied. 

,IPFE:AI, 117 defen(iants J a m e s  H. Grover  and S t .  Louis Union  T r u s t  
Company,  t r u s t ~ e s .  f rom Phillips, J., a t  December Term,  1936, of 
B u r c o ~ r n ~ .  ,\firmed. 

T h e  cace \\-as hcarc! upon  petition f o r  r ~ m o r a l  of the  cause to  the  
United States  Distr ic t  Cour t  f o r  the  T e s t e r n  Distr ic t  of N o r t h  Carol ina,  
on t h e  ground of diverse citizenship and  f raudulen t  joinder of resident 
defendant. Motion f o r  remora l  denied, and  petitioners appealed. 
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Jones c6 W a r d ,  1Veaz;er Le. Miller ,  and Brooks ,  M e L e n d o n  Le. Holderness 
for plaint i f f ,  appellee. 

A d a m s  c6 Aclnms and Johns ton  & H o r n e r  for defendants ,  appellants.  

DEVIN, J. This action was instituted by plaintiff, administrator of 
Helen Irene Clex-engcr, to recover damages for the wrongful death of his 
intestate, alleged to have been caused by the joint negligence of the 
defendants, who are the owners, proprietors, and managers of the Battery 
P a r k  Hotel i n  the city of Asliedle,  North Carolina. 

The  material allegations of the complaint are tha t  the defendants 
James H. Grover and St. Louis Union Trust  Company, trustees, and the 
Knott Hotel Company n-ere, on the occasion alleged, the owners, oper- 
ators, and proprietors of said hotel, and that  defendant P. 11. Branch 
was manager in charge of the operation of the hotel; that  on the morning 
of 16  July,  1936, about 1 :00 o'clock a.m., plaintiff's intestate, while a 
guest of said hotel, T i m  mrongfully killed and murdered by one Martin 
Xoore, a Negro employee of the defendants. 

The acts and omissions on the par t  of the defendants constituting 
negligence xc re  stated substantially as follows : 

1. That  defendants permitted the rear entrance of said hotel to remain 
open and unguarded on the night of 15-16 July,  constituting an invita- 
tion to persons with evil intent to enter, and by reason thereof enabled 
said Martin Moore to entw tlie hotel room and slay plaintiff's intestate. 

2. That  defendants failed to guard, supervise, and inspect tlie halls, 
corridors, and entrances of said hotel. 

2. That  defendants, tlirough their employee and night TI-atchman, 
failed to guard arid inspect the portion of the hotel where plaintiff's 
intestate was lodged and to visit said floor for the space of more than 
tn o hours. 

4. That  def~ndants ,  t l~rough their employees, notwithstanding report 
of screams ant1 cries for help on said morning, failed to send anyone to 
investigate or assist. 

5. Tllat defendants perrnittcd numerous nia>ter or pass-keys, capable 
of opening room door*, to be distributed among various servants and 
employees, and as a result thereof said Martin Xoore was enabled to 
obtain one of :aid master keys and to enter the room of plaintiff's intes- 
tate and kill and murder her. 

6. That  defendants en~ployed and retained in their employment the 
said 3 lar t ia  l loore  TI-hen they knew- or should have knovn that  he was 
a per,.on of e ~ i l  and vicious character. 

'i'. That  defendants failed to exercise proper care in the management, 
operation, and su~)ervision of said hotel, proximately resulting in the 
death of plaintiff's intestate. 
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Plaintiff asks that  he recover of the defendants damages in the sum 
of fifty thousand dollars. 

I n  apt  time the defendants James 11. Grover and Sf. Louis Enion 
Trust Company, trustees, filed petition, with proper bond, for  removal 
of said action from the Superior Court of Buncombe County to the 
United States District Court for the Vestern  District of Xor th  Carolina. 

The petition for removal sets forth the folloning material facts:  
That  the petitioners, as trustees under the will of E. TV. Grove, are 

citizens and residents of the State of Missouri, tha t  the I inott  Hotel 
Company (which i t  is alleged has not been served with sunm~ons)  is a 
corpori~tion organized and existing under the laws of the State of New 
Pork,  tliat the defendant Branch is a citizen and resident of Bullcolnbe 
County, Kor th  Carolina, and tliat the amount in  dispute exceeds three 
thouzaild dollars. 

That tlie defendant Branch is not personally or inclivitlually liable on 
account of any of the matters and things alleged in  the ccmplaint. 

"Your petitioners would further respectfully show that  the said P. 11. 
Branch had no personal knowledge that  the plaintiff's intestate mas in 
said hotel, as a guest or otliernise, a t  or before the timc of her alleged 
injury and death, and that  the said P. H. I3ranch was not actually on 
duty as manager of said hotel, or otherwise, a t  the time of said alleged 
in jury  to plaintiff's intestate, and that  he had no knowledge, or cause to 
have knowledge thereof until about 8 :00 o'clock on the luorning follow- 
ing said in ju ry ;  that  at the time the injury is alleged to have been 
inflicted upon plaintiff's intestate, the said hotel n a s  under the imme- 
diate charge of an employee other than  the .aid P. 11. Erancll, and the 
said P. H. Branch liad no direct contact n i t h  or participation in  thc 
wrong coniplained of, did no act or deed in connection therewith or 
relating tliereto, and was on the occasion of said injury guilty of no 
onlission of duty with which he was personally cllarg3d, and on the 
occasion of said injury, or a t  any other timc, was guilty of no ornission 
of duty with which he x i s  personally chalged; and that  no personal 
negligence in any inmlediate act, command, or omission of the said 
P. 11. Branch is alleged as, or n-as, or could have been, the efficient or 
coefficient cau-e of the in jury  complained of, and he is not therefore 
persollally liable for the alleged injury to plaintiff's intvstate." 

Petitioners further allege that  the said Martin Noore was not em- 
ployed by defendant Branch, and that  he was not a n  employee on duty 
a t  said hotel a t  the time of the alleged injury, and was not there by 
permission or knowledge of said Branch;  that  said 13ranch had no 
financial interest in the ownership or management of thl3 hotel and n a s  
merely employed as submanager of said hotel by a corporation having 
the duty and responsibility to manage qarne. 
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Petitioners aver that  this action involves a separable controversy, and 
that  said Branch ~ v a s  wrongfully joined as party defendant, with the 
fraudulent purpose of preventing the removal of this cause to the United 
States District Court. 

I t  appears from an  examination of the pleadings that  the petition for 
remow1 is based on the ground that  no cause of action will lie as to the 
rwidrut  defendant, and that  he Tras joined as a party defendant for the 
fraudulent purpose of preventing the exercise by the nonresident dcfend- 
antq of their right to remove the case to the United States District Court. 

The principles of law inrolred, as established by the decisions of this 
Court and by the Supreme Court of the United States, are xell  settled. 
The application of these principles to particular cases often presents 
difficulty. 

,Is was said in H u g h e s  c. Rai l road ,  210 N.  C., 730, the last case 
~ ~ l l e r c i n  this Court considered the question of removal of cases to the 
Federal Cour t :  ( 'It  wems to be 11-ell settled that  whether there i5 a 
separable controrersy is to he determined by the complaint, and that  
~ rhe the r  resident defendants are joined fraudulently for the purpose of 
prerenting r e n l o ~ a l  of the cause to the 1-nited States Court is to be 
detprmined by the facts alleged in the petition for reinoral. J I u r g a n f o n  
1 % .  I I u i t o n ,  187 S. C., 736; Czrlp 1 % .  I n s .  Co. ,  202 N .  C., 57;  T a t e  c. R. R . ,  
205 N .  C., 51;  T r u s t  C o .  v. R. R., 209 N. C., 304; P o w e m  zs. R. R., 169 
U. S.. 9 2 ;  S o u t h e r n  R!j .  r .  Lloljd, 230 U. S., 496; Tl'ilsoit L'. R e p u b l i c  
I r o n  (6 iSlecl Co., 257 C. S.. 92. The petitioner must not only allege 
fraudulent joinder, but must state facts leading to that  conclusion, apart  
from the pleader's deduction. C'risp v. F i b r e  C'o., 193 S. C., 77." 

( ' In order to ~va r ran t  the removal on the ground of alleged fraudulent 
joindcr. the petition must contain statements of the relevant facts and 
c.ircur~~stance,, with sufticient minuteness of detail, and be of cuch kind 
as rightly to engcrider or compel the conclusion that  the joinder has been 
made in bad fai th and nitliout right." C r i s p  v. F i b r e  Co. ,  193 N .  C., 
7 7 :  F o r e  zl. l ' n n n l n g  C'o., 175 S. C., 583; Cogd i l l  z.. C l a y t o n ,  170 N .  C., 
52;; S'n~i ih  7%. Quorr i e s  Po.,  161  N .  C., 338; R. R. v. Lloyd ,  239 U. S., 
496. 

The omission of an  employee, while acting in the scope of his employ- 
ment, to perform a legal duty o ~ r e d  to a third person ordinarily imposes 
liability on both employee and employer. T r u s t  C o .  2 ) .  R. R., 209 N .  C., 
301; I lo l l i f ie ld  v. T e l e p h o n e  Co., 172 R. C., 714; H o u g h  v. Rcrilroad, 
144 S. C., 692. 

Tlrhen the facts set forth in the petition in  the instant case as the basis 
for the allegation of fraudulent joinder are considered and analyzed in 
their relation to the cause of action alleged in the complaint, i t  is appar- 
ent that  they are insufficient for that  purpose under the rule laid down 
in C r i s p  T. F i b r e  Co., s u p r a ,  and T r u s t  Co. v. R. R., 209 N. C., 304. 
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The averment that  defendant Branch mas not actually cm dutv as man- 
ager of the hotel a t  the time of the in ju ry ;  that  a t  &at timewthe hotel 
was under the immediate charge of another employee; that  defendant 
Branch did no act i n  connection with the alleged injury, and that  no 
personal negligence in  any immediate act, command, or omission, as 
alleged, mas the cause of the in jury  does not constitute suzh statement of 
facts and circumstances (aside from the deductions of the pleader) as 
would renuire the conclusion that  Branch mas not liable for any of the 
acts and omissions alleged in  the com~la in t .  - 

Notwithstanding he was not actually on duty  as manager a t  the 
precise moment of the injury, this fact would not be inconsistent with his 
failure as manager of the hotel to exercise due care in  the operation, 
control, management, and supervision of the hotel, nor negative his 
alleged failure to exercise due care with respect to retaining vicious 
employees, and permitting the distribution of master keys whereby the 
killer mas enabled to gain accePs to the room of daintiff 's intestate and - 
perpetrate the wrong complained of. 

I n  J-ohnson v. Lumber Co., 189 S. C., 81, the foreman (the resident 
defendant) was absent a t  the time of the particular act of negligence 
alleged. This was held to warrant  the removal of the case on the ground 
of improper joinder. To the same effect is C o x  v. Lumber Co., 193 
N .  C., 28, and other like cases. Bu t  here the facts were different and 
we conclude a different rule applies. The  complaint alleges a joint tort, 
and upon its face does not show a separable controre~.sy. The facts 
set forth in  the petition as ground for removal on account of the alleged 
fraudulent joinder of the resident defendant are not such as to compel 
the conclusion that  the ioinder has been made in bad faith. 

The judgment denying the motion to remore must be 
Affirmed. 

PARK VIEW HOSPITAL ASSOCIATION, ISC:ORPORATED, v. PEOPLE'S 
BANK AND TRUST COMPANY, EXECUTOR OF C. C. JJTAli:D, DECEASED. 

(Filed 24 February, 1937.) 

Executors and Administrators § 16-Hospital expenses reasonably necessary 
for care of deceased within year prior to death held preferred claim. 

Medical services rendered deceased within a year prior to his death are 
payable in the sixth class of priority by provision of the statute, C .  S., 93, 
and the term "medical services" includes hospital expenses incurred within 
the twelve months period which are reasonably necessary for the care and 
comfort of deceased while under treatment by his physician, and which 
are incurred upon the physician's advice, and where the condition of 
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deceased necessitates the constant attendance of trained nurse?, the 
hospital may properly include tlie charges for hoard for such graduate 
nurses as an item of its charge? included in the sixth class of priority. 

- \PPLIL by both plaintiff and defendant from A'peirrs, ,J., at  October 
Term, 1036, of h T A ~ s ~ .  Reversed in plaintiff's appeal;  modifid and 
affirmed in defendant's appeal. 

This is a controversy without action, submitted to the court OIL a 
statement of fact, agreed. C. S., 626. 

The facts agreed are as follons: 
I .  The plaintiff is a nonprofit corporation, organized under the laws 

of S o r t h  Carolina, with its principal place of business in Sa-11 County, 
North Carolina. 

I .  Thc tlrfenilant is a banking corporation, organized ~ m d e r  the l a ~ \ s  
of S o r t h  Carolina, with its principal place of business in  Edgecornbe 
County, North Carolina. 

3. Tlii- controversy ariqeq out of a contract betneen the plaintiff and 
one C'. C. Ward. The amount involved in the controversy rxceeds the 
sum of $200.00. 

4. (2. C. Ward died on 26 ?T~lly, 1035. Pr ior  to his death he was a 
r e d e n t  of Nash County. The defendant qualified as his execntor on 
2 August, 1935, before the clerk of t l ~ e  Superior Court of S a s h  County, 
x h o  is>ued to the defendant lettcrs testamentary. On 8 L l u g ~ ~ i t ,  1035. 
the defendant began and thereafter completed publication of the notice 
to crrtlitors of tlie estate of the said C. C. Ward,  as required by C.  S., 45. 

3. The said C. C. TTard owned no real estate a t  the date of his death. 
His  per3onal property n a s  not sufficient in value for the payment of his 
debt.. L\fter the payment of hi., preferred debts, as admitted by the 
defendant, and the costs and expenses of the administration of his estate, 
the defendant will have in hand, belonging to his estate, the sun1 of 
$1,376.78. Claims against his estate, nliich have been admitted by the 
defendant, but ~vhich  have not been paid, amount to $2,400.28. 

6. T i t h i n  the time fixed in the notice to creditors for filing their 
claims against the estate of C. C. Ward, deceased, the plaintiff filed with 
defendant its claim amounting to $665.60. Plaintiff contends that  said 
claim, being for medical qervices rrndered to deceased within the twelve 
months preceding his death, is entitled to priority under the provisions 
of C. S., 93. 

7 .  On or about 1 September, 1936, the defendant notified the  blaint tiff 
that its claim n7as admitted by the defendant as a valid claim, but that  
defendant denied that  plaintiff was entitled to priority in  payment of 
its claim under the provisions of C. S., 93. The defendant contends that  
the said claim is within the Seventh Class, and not within the Sixth 
Claw of the debts of C. C. Ward, deceased, as provided by C. S., 93. 
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I f  plaintiff's claim is properly payable as a debt of the deceased in the 
Sixth Class, the plaintiff r i l l  receive payment in full of its claim, while 
common creditors of the estate of C. C. Ward, deceased, will receive 
approximately 40 per cent of the amounts of their claims, respectively. 

I f  plaintiff's claim is properly classified as included within the 
Seventh Class of the debts of C. C. Ward, deceased, ~ l a i n t i f f  and other 
creditorq, who are not entitled under the statute to priority in  the pay- 
~ n e n t  of their claims, rr-ill reccire approximately 57 per cent of the 
amounts of their clainis, respectively. 

8. On 13 December, 1934, the said C. C. Ward, being ill and then 
requiring hospital treatment, was referred by his personal physician to 
plaintiff's hospital, and on that  day was admitted to said hospital; he 
remained in said hospital until 7 March, 1935. During that  period the 
said C. C. Ward was suffering from rheumatic fever; cystitis (inflam- 
mation of the bladder) ; singulus (hiccoughs) ; and erythema nodosum 
(painful lumps in  the legs, a sequel of rheumatic fever). 

On 7 March, 1935, the said C. C. Ward returned to his home in S a s h  
County and remained there until 14 Spr i l ,  1935, on which day he was 
readmitted to plaintiff's hospital. H e  was then suffering from bulbar 
palsy (paralysis of the throat). H e  was also affficted with urinary in- 
continence. By 27 April, 1935, it was realized that  the condition of the 
said C. C. Ward was hopeless. I I e  was again returned to his home and 
remained there until his death on 26 July,  1035. 

The treatment of the said C. C. Ward, while he was in  plaintiff's 
hospital, required a number of blood transfusions and c,ystoscopic treat- 
ments. The prolonged hiccoughs were finally relieved by the adminis- 
tration of carbon dioxide from tanks. 

9. There has been filed with the defendant and admitted by i t  as a 
valid preferred claim against the estate of its testator, as a debt within 
the Sixth Class, C. S., 93, a bill from Boice-Willis clinic for the sum 
of $310.00. Boice-Willis clinic is a group of physicians who practice in 
plaintiff's hospital. 

Plaintiff's bill filed with the defendant, in support of its claim against 
the estate of C. C. Ward, deceased, is itemized as follows : 

"97 days prirate room a t  $4.50 $ 436.50 
Use of operating room 12.50 
Drugs 16.60 
Special laboratory examinations 27.50 
Board for graduate nurses 159.00 
&teals for wife 3.50 
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( I t  is conceded by the plaintiff that  the last item for $3.50 should be 
classified as a debt of the deceased under the Seventh Class. C. S., 93.) 

11. The claim of the plaintiff represents the reasonable value of serv- 
ices rendered to C. C. T a r d ,  deceased, by the plaintiff, as qhown on the 
itemized bill filed with the defendant. During the time he was in plain- 
tiff's hospital, C. C. Ward was under constant observation and treatment 
by his physician, who visited him daily. I I i s  presence in plaintiff's 
hospital (or in some similar hospital) n a s  reasonably necessary for his 
proper treatment by his physicians. H e  could not have had such trcat- 
ment, safely and con\-enieutly. a t  his home. 

The question of law present$ to the court, for its decision, was 
nhether, on the facts agreed, plaintiff's claim for $652.10 should be 
classified for payment by the defmdant as a debt of the dcceaqed, in- 
cluded n i th in  t l ~ p  Sixth ('lacs or the Seventh ('lass, as proritled hy 
C. S., 93. 

The court n a s  of opinion that  on the facts agreed, all the items 
included in the bill filed \%it11 the defendant by the plaintiff, except the 
items of $159.00 and $3.50, aggregating the sum of $162.50, constitute a 
debt of thc dereased for medical services rendered to him by the plaintiff 
within t w e l ~  e nlontlls prececling his death, and that  said debt, amounting 
to the sum of $493.10, should be classified for payment as included within 
the Sixth Class of the debts of thc deceased, and accordingly adjudged 
that  defendant pay  the plaintiff the sum of $493.10 as a debt included 
TI ithin the Silt11 ('lass, and the sun1 of $162.50, as a debt included v i th in  
the SCT ~11th Class of tlle debts of the deveasecl, and that  the cost3 be taxed 
against the dei'cntlant. 

From this judgment both plaintiff ant1 tlcfcndant ap1)ealcd to the 
Suprcine Court, each a + y i n g  error in the judgment. 

C'oxxox, J .  The order in nllicll the debts of a deceased perron shall 
11c 11aitl by his adniinistrator or exc~cutor is prescribed hy statute. C. S., 
3 .  For  the purllow of determining the priority of quch debts, t h y  are 
claqqified as follon s : 

'(First Class. Debts nliich by lan hare  a specific lien on property to 
an  aino~int  not exceeding the value of such property. 

"Second Class. Funerul expensclq. 
( 'Third Class. Taxes am- -ed  on tlle estate of the deceased previous 

to his death. 
'.Fourth ('lab.. h e i  to the United States or to the State of North 

C'arolina. 
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"Fifth Class. Judgments of any court of competent jurisdiction 
within this State, docketed and in force, to the extent to vhich  they are a 
lien on the property of the deceased a t  his death. 

"Sixth Class. Vages  due to anv domestic servant or mechanical or - 
agricultural laborer employed by the deceased, which claim for wages 
shall not extend to a period of more than one year preceding the death;  
or if such servant or-laborer was employed during-the year current a t  
the decease, then from the time of such employment; for  .medical services 
within tn-elve months preceding the decease. 

"Seventh Class. A11 other claims and demands.'' 
I t  is provided by statute that  "no exyutor ,  administrator, or collector 

shall give to any debt any preference whatever, either by paying i t  out of 
its class, or by paying thereon more than a pro rata proportion in  its 
class." C. S.. 94. 

Speaking of the statutory preference of a debt incurred by a decedent 
for medical services rendered to him within t ~ ~ e l r e  months preceding his 
death, Clark, C. J., in Baker I ? .  Dawson, 131 S. C., 227, 42 S. E., 588, 
said : 

"It  must be noted that  there is no priorit,y even for medical services 
rendered the deceased personally, unless he dies. I n  all other cases, the 
physician's bill is like any other debt. I f  the physician wishes to secure 
such debts, he must exact security or proceed to collect by law. When 
the patient is in his last illness, this might be inconvenient or indecent, 
and as such illness might extend to tmelre months, the law endeavors 
to secure for the medical attention by giving a legal priority for 
such services if rendered to the patient within twelve months preceding 
his decease. Bu t  such reason does not apply to services rendered his 
~v i f e  and children, as to nhich  the physician has extended credit, relying 
upon the father or husband llirnself paying the debt incurred. There 
are no words extending the m ~ a n i n g  to such debts other than for personal 
serrices to the debtor, and the language of the statute is restrictive- 
'for medical services ~ r i t h i n  twelve months prior to the decease'-mean- 
ing the decease of the debtor, not of his wife or child. The statute being 
in  derogation of the equity of a pro rata distribution, should be strictly 
construed so as not to confer a priority over other creditors unless clearly 
called for." 

This principle was properly applied in Baker v. Dawson, supra. The 
decision in  tha t  case was manifestly correct. The  principle does not 
requirc, howe~-er, a restricted construction of the wordc, "medical serv- 
ices," in the instant case, which will exclude from the provisions of the 
statute services rendered to the dcceased within twelve months preceding 
his death, by the plaintiff, which were rendered upon t'ie advice of his 
physician, and mere reasonably necessary, because of his illness, for his 
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care and  comfort,  while he was under  t reatment  by  his  physicians. T h e  
purpose of the s tatute  would be defeated by  such construction. T h e n  
the plaintiff admit ted C. C. TTard into i ts  hospital, i t  doubtless felt  
assured tha t  if he  recovered f r o m  his i1lne.s and  TTas restored to liis 
health, he  would p a y  his  hospital bill, and  t h a t  if he  died x i t h i n  t n e l ~ e  
months f r o m  the  da te  of his  admittance, i t  would h a r e  a preferred claini 
f o r  i ts  serrices upon his estate. 

T h e  words '(niedical senice<,"  as  w e d  i n  the  statute, include all  se r r -  
ice< rendered to the deceased, hecause of his illness, upon the advice of 
his physician, which were reasonably necessary f o r  his care and  comfort,  
and f o r  his  proper t reatment  by  his  physicians. 

There is e r ror  i n  the j u d g n ~ e ~ i t  i n  the in i tan t  case excluding f rom t h t ~  
p r o ~ i s i o n s  of the  s tatute  tlie altiount due the plaintiff f o r  board of gratl- 
uate  nurses n h o  attended the decea~et l  w l d e  he  v a s  a I)atient ill plain- 
tiff's liospital. I t  is manifest f r o m  tlie facts  agreed and kubmitted to 
the court t h a t  i t  r a s  reasonably necessary t h a t  h i i  Inuses -1lould at tend 
C. C". T a r d  constantly n hilc he n a s  a patient i n  plaintiff's hospital. I t  
was therefore not only convenient but  reasonably neces-ary for  the p1ai11- 
tiff to  fu rn i sh  board f o r  said nursei.  

There is n o  e r ror  i n  the  judgment  nit11 rebpect to  the  payment  by the 
defendant of the  amount  clue to  the plaintiff f o r  EerTiccs rendered to the 
deceawl .  T h e  judgment should, lionever, include the  item of $159.00. 

I n  accordance with this  opinion, tlie judgnient i n  plaintiff's appeal  15 

rerersed;  i n  defendant's appeal  the judgnient is modified and  affirnied. 
Reversed on plaintiff's appeal.  
Modified and  affirmed on defendant 's appeal. 

(Filed 24 Fcbrnary, 1037. ) 

1. Counties 17-Mandanius will not lie to compel chairman to sign coullty 
voucher since counts commissioners are vested with control of finances. 

The auditor of 3ladison County instituted this proceeding in ? t ~ u i c t l n ~ ~ l r l s  

agailist the chairn~an of the board of county commissioners to cor~lgel him 
to sign R salary rouclier made out to the auditor (Pnhlic-Local Lnn-s of 
1917. ch. 201, :is a~iienclecl by Public-120c:rl Lams of 1931. ch. :34l). lt(,ld: 
I~ t~fendant  cliairman has no power or authority to pass upon tlle claim of 
l)lniutiff,  but by coiiatitutiolial prorision such power is rested ill tho I)oxrd 
o f  county cornmissioners. S. C.  Constitution, Art. VI I ,  scc. 2, and I I L U H -  

d n m u s  will not lie against defendrmt chairman. plaintiff's remedy, if he 
has a claim against the county, being to present it  for approval to the 
county, and if not approved and paid, to i i l s t i t~~te  acTion against the county. 
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2. Mandamus 1- 
M a ~ i d a m u s  will lie only to compel the performance of' a legal duty of 

defendant a t  the instance of a party having a clear legal right to demand 
its performance, and where the party sought to be coerced has no power 
or duty to perform the act, his demurrer is properly sustained. 

APPEAL by defendant from Phillips, J., 18 September, 1936, a t  Cham- 
bers. From RIADISON. Reversed. 

The complaint of plaintiff is as follows : 
"1. That  the plaintiff is a citizen and resident of the county of 

3Iadison, S o r t h  Carolina. 
"2. That  the defendant is a resident and citizen of the county of 

Madison and State of North Carolina. 
"3. Tha t  TVm. V. Farmer  is the chairman of the board of county com- 

niissioiiers of Madison County, Nor th  Carolina. 
"4. That  on 24 April, 1933, L. C. Reed was duly inducted into the 

office of auditor for Nadison County, n'orth Carolina, and has per- 
formed and carried out all the duties of said office u p  to the present time, 
that  some of the duties of said auditor are to keep all accounts of the 
county, audit the books of the different governmental departments of the 
county, draw checks for the payment of official salaries, and for the 
payment of accounts, and to present same to the c h a i r i n ~ n  of the eolmty 
commissioners for his signature, and this plaintiff, in the course of his 
official duty, drew a voucher or cheek in favor of himself for part of 
his services and presented same to the chairman of the board of county 
commissioners for his signature, and that  the defendant arbitrarily and 
without any good and valid reason refused to sign same 

"5. That  the General Assembly of Nor th  Carolina, at its regular ses- 
sion of 1917, duly passed a n  act, which was ratified on 9 January ,  
entitled 'An act appointing an  auditor for Nadison County and defining 
the duties of the position,' same being chapter 201, in words and 
figures ( in  par t )  as follows, to wi t :  (Section 14. T h a ~ ,  the auditor of 
JIadison County shall receive as full comp~~nsation for his services the 
sum of three dollars per day and mileage for the clays actually engaged 
in  the performance of his duties, said mileage to be the same as that  
received by the members of the board of county conimissioners.' 

" 6 .  That  the General Assembly of S o r t h  Carolina, at its regular ses- 
sion of 1931, duly passcd an  act, jvliich was ratified on 30 March, 
entitled (-111 act to fix the fecs of certain officials of Idadison County 
whose salaries have been abolisliecl and define the dutics of certain 
offcials and boards,' same being chapter 341, in words and figures ( in  
part)  as follows, to wi t :  'Section 4. That  from and aster the ratifica- 
tion of this act no auditor or t a s  collector shall be elected for Madison 
County in any other way or manner sare  that provided in this section. 
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That on the first Monday in December, one thousand nine hundred and 
thirtP-t~yo, the chairman of the board of education, the chairman of the 
board of county commissioners, the c h a i r r ~ a n  of the board of health, 
the chairman of the sinking fund commission, and their successors in 
office, and the chairman of any other board that  may be created hy the 
Legislature for Xadison County, $hall meet and plect an auditor by a 
majority of the ~ o t e s  of the \-arious chairmen, and said auditor shall 
scr\ e and d r a ~ v  compeniation provided for in the act creating the antli- 
tor's ofice for Nadiqon County and that part  of said act that pro\ides 
for the election of said auditor a t  the general election is hereby repralcd.' 

(The re fo re ,  the plaintiff makes thi3 application, praying : 
"1. That  a n r i t  of n~trnrlamus be i-sued out of tliiq court, directed to 

the dcfcndant Wm. V. Farmer,  chairillan of the hoard of county coniinii- 
qioners, conmianding him to sign the check or voucher for the services 
of L. C. Reed, auditor for the said county of Iladison, a1 provided 
by Ian .  

"2. F o r  snch other a i d  further relief as the court niap deem j1i.t ant1 
proper  

"3. For  the cost, of this action, to bc taxed hy tlie clerk." 
The demurrer of defendant is as follo~vs : 
"1. That  this court has no jurisdiction of the person of the tlcfendant 

or of the subject matter of this action, in that  this application for a 
n r i t  of n t a n d a w ~ t s  is an application to enforce a money dernantl ar?ain,t 
Xadison County, and as such is not ni thi l l  the juridict ion of t h i ~  court. 

"2. That  there is a defect in parties defendant, i n  that  the 3Intlison 
('ounty hoard of county con~inissioners is tlie real party in intrreqt and. 
not T i n .  V. Farmer,  chairman. 

"3. That  tile petition does not state a cause of action, in tha t :  
"*1. I t  doe, not sliow that  the board of county commissioaers of 

Xad iwn  County has ever ordered the payment to the petitioner of t' e 
~ o ~ ~ c l l e r  sct up in his petition, or ordered the chairnlan to iign such 
T ouclier. 

"B. I t  does not sho~v any particular voucher ~vhich  has been presented 
to the defendant or any specified amount in any voucher. 
Y'. I t  ~ 1 1 0 ~ s  on it? face that  the v r i t  of nznndrrmus requested seeks 

to enforce a nloney demand ex c o n t ~ a c f t i  against Xadison ('ounty and 
fail* to  ~ l i o ~ v  that any claim of petitioner has been reduced to judgnlent 
a,; r e q ~ ~ i r e d  by law. 

"D. I t  askc for rnanrlatmrs to require the defendant to cign a check 
upon  he funds of Madison County, and does not show in its face that  
the coiinty of l\ladison has any funds available to meet said check if 
ilgned. 

('TTllerefore, the defendant asks that  the petition be dismis.ctl and he 
go  n i t l lo~i t  day and recover his costs in this behalf incurred." 
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The court below, after finding certain facts, rendered judgment, i n  
part, as follows: "It  further is ordered and adjudged that  a m a n d a m u s  
issue, directed to Wm. Q. Farmer,  chairman of the board of counry 
commissioners as aforesaid, commanding him to sign the said voucher 
or check for the amount due the plaintiff under ch. 201 of the Public- 
Local Laws of 1917 ; and ch. 341 of the Public-Local Laws of 1931 ; and 
i t  is further ordered by the court that  the clerk of the Superior Court of 
Madison County deliver a copy of the within judgment to the sheriff of 
Madison County, and that  he be directed to carry out the mandate and 
orders of this court. I t  is further ordered that  the defendant pay the 
costs of this action. F. DOKALD PHILLIPS, 

J u d g e  Presiding." 

T o  the foregoing judgment the defendant excepted, assigned error, and 
appealed to the Supreme Court. 

A-o counsel for p la in t i f f .  
R o b e r t s  & B a l e y  for de f endan t .  

CLAR+~OX, J. There are several grounds of demurrer and the only 
ones v e  think necessary to consider are under C. S., 511 ( 6 ) .  "The com- 
plaint does not state facts sufficient to constitute a cause of action" in 
that  : 
"A. I t  does not show that  the board of county commissioners of Madi- 

son C'ounty has eyer ordered the payment to the petitioner of the voucher 
set up in liis petition, or ordered the chairnian to sign such voucher. 

"3. I t  does not show any particular voucher which h w  been presented 
to the defendant, or any specified amount in  any voucher. 

"C. I t  shows on its-fabe tha t  the writ of r n a n d a m z ~ s  recluested seeks 
to enforce a nloney demand e x  con t rac tu  against Mad son County, and 
fails to show that  any claim of petitioner has been reduced to judgment 
as required by law. 

"D. I t  asks for mnuclnmzis to require the defendant to sign a check 
upon the funds of Madison County, and does not show on its face that  
the county of Nadison has any funds available to meet said check if 
signed." 

Const. of S. C., l r t .  V I I ,  sec. 2 :  " I t  shall be the duty of the com- 
nlissioners to esercise a general supervision and control of the penal and 
charitable institutioas, schools, roads, bridges, l e ry i l~g  of taxes, and 
finances of tlie county, as may be prescribed by law. The register of 
deeds shall be e x  o f i c io  clerk of tlie board of commissioners." Sec. 8 : 
" S o  money shall be d r a ~ r n  from any county or townshil) trcaqury, except 
by authority of law." S. C. Code, sec. 1207, Power of Board, subsec. 5, 



says: "To pro7ide by taxation or otherwise for the prompt and regular 
payment, ~ i - i th  interest, of any existing debt o\ving by the county." 

I n  X c i r f i n  7'. C l a r k ,  135 X. C., ITS (179), is the following: "The 
law commits to the hoard of commi~sioners the power and duty of audit- 
ing and pasqing upon the validity of claims. I f  they refuse to audit or 
act upon a claim, nznnclamrrs nil1 lie to con~pcl them to do so. B e n n e t t  
L .  C'onlr,c., 125 S. C.. 468. I f  after the hearing they refuse to allow 
or issue a ~ v a r r a n t  for its payment, an  action will lie against the com- 
iui-sioners to establish the debt and for such other relief as the party 
may be entitled to. I I u g h e s  zs. C'omrs., 107 N. C., 598." 

Public-Local Lair s of X. C., 1917, ch. 201, see. 1, is a i  follows: "That 
permanent office of 'Auditor of Madison County, Xor th  Carolina,' be 
a i d  tlic same is llerehy created and established." Sec. 1 2 :  "That the 
auditor of Macliwn County sliall O.K. all vouchers issued by any of the 
hoards of comniissioilers thereof, and in the discharge of this duty may 
administer oaths to any person Iresenting any roucher." Sec. 1 4 :  
"That the auditor of Nadison County sliall receive as full compenration 
for his service the sum of three dollars per day and mileage for the d a j  i 
actually engaged in the performancr of his duties, said mileage to be the 
same as that  receixed by the members of the board of county commis- 
sioners of Madison County." 

Public-Local L a m  of S. C., 1931, ch. 341-the title: "-In act to fix 
the fees of certain officials of hladison County 11-hose ialaries have been 
abolished, and to define the duties of certain officials a i d  boards." 
Sec. 4 provides the method of electing the auditor. 

I n  a careful examination of the ac'ts set forth in the complaint, n e can 
find no power or authority of the defendant chairnlan of the board of 
county coinrnis~ionera to pass on the claim of plaintiff. I t  nould, 111 

fact, be questionable if the General Assembly had pover to pass such all 
act. From the conititutional proviqions ahore quoted, the county coill- 
miisioneri 11axe the general superrision and control over the "finances 
of the county." I f  plaintiff had a claim against the county, it  ,hould 
hare  been presented to and approved by it, and if not approretl and paitl. 
::n action nould lie against the count?, as said in the -1Iur(~rt  (crsc, .srrj~m. 

I t  is well ,iettled in P e r s o n  7.. D o t r q h f o ~ ,  186 S. C., 723 3 2 4 )  . 
'< JI ir~~cl trr izu~ lies only to compel a party to do that  nllich i t  is his duty 
to do nithout it. I t  confers no new authority. The party w ~ k i n g  tlw 
v r i t  must haxc a c l f ~ a r  legal riplit to tleniantl it, and the partv to he 
coerced must be undw a legal ol)ligatioil to perform the act sought to be 
enforced." X e b a n e  Schoo l  D i \ f r i c f  L .  C o r ~ n t y  of A l o m o n c r ,  an t e ,  213, 
citing authorities. See Tl'ootlmcn o f  flre l l 'orld r .  C'omrs. of L ~ n o i r ,  
203 N. C., 433. 

For  the reasons g i ~  en, the judgnlent i n  the court bclo~v is 
lierersed. 
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J. I<. WILSON r. WRI. V. F A R M E R ,  CHAIRMAN OF THE BOARD O F  COUSTY 
COJlbI ISSIONERS O F  31ADISON COUNTY. 

(Filed 24 February, 1.937.) 

APPEAL by  defendant  f r o m  Phil l ips ,  J., 18 September, 1936, a t  Cham-  
bers. F r o m  MADISOK. Reversed. 

T h i s  is a petition f o r  w r i t  of mandamus  by  the  act ing tax  collector 
of Madison County  against  the  cha i rman of the  board of county corn- 
missioners of Madison County  to  force the  defendant  to sign a rheck 
f o r  a s u m  of money alleged to be due t h e  petitioner as  salary. F r o m  the 
judgment f o r  plaintiff defendant  excepted, assigned e r r s r ,  and  appealed 
to the  Supreme Court .  

S o  counsel for plaintiff .  
Roberts  & Baley  for defendant .  

CLARKSON, J. F o r  the  reasons g i ren ,  in Reed c. TT7nz. IT. Fnrnzcr, 
Chairman of Board of C o u n t y  Commissioners of X a d i s o n  County ,  an te ,  
249, the  judgment  i n  this  cause is 

Reversed. 

J. W. MORROW, CARL JIORROW, A N D  ITASCA hlOILR07V, BY THEIR SEST 
FRIEKD, J. JV. JlOIiROTT, v. F R A X K  CLINE A N D  SOUT HERX RAILWAY 
COJIPASY.  

(Filed 24 February, 1937.) 

1. Appeal a n d  E r r o r  5 45f-On appeal from judgment ove~rruling demurrer,  
sole question presented is sufficiency of complaint t o  s tate  cause. 

Upon appeal from judgment overruling a demurrer the sole question 
presented is whether the complaint states a cause of ~ c t i o n  in favor of 
plaintiffs against defendants, and whether the action should have been 
brought by another party is not necessary to be dctc.rmined when the 
complaint does not allege facts disclosing that buch other party had the 
sole or prior right to prosecute the action. 

2. Dead Bodies 3 5-Minor children may maintain action for  mutilation 
of dead body of their  father. 

Minor children have a right to maintain an action for the mutilation of 
the dead body of their father, and a demurrer to their complaint in such 
action on the ground that  the complaint should allege h c t s  showing that  
a widow with right to maintain the action did not survive, and that plain- 
tiffs were all the children of deceased, is properly overruled, since i t  does 
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not appear from the face of the complaint that a widow haring a prior 
right to maintain tlie action survived or that  there were other children 
surriring deceased, tlie defense that  plaintiffs are  not the real parties in 
interest being new matter which may be taken advantage of only by 
positive allegations in the answer disclosing such defense. 

3. Pleadings 3 1-Where conlplaint states cause in plaintiffs' favor, de- 
murrer on ground that they are not real parties in interest is bad. 

Where tlie allegations of the complaint are  sufficient to state a cause 
of action in favor of plaintiffs, the defenqe that another party had a prior 
right to maintain the action, or that there were o t h ~ r s  of the class having 
an equal right to cue who were not made partieq, may not be t a l ~ n  ndvaw 
tage of by demurrer when the allegations of the complaint do not show 
inch prior or coiirdinate right in other parties, such demurrer bemg bad 
aq a "speahing demurrer," and in s w h  instance the defense being arail- 
able only by positive allegations in the answer d i ~ e l o ~ i n g  such right of 
action in parties other than plaintiff% 

APPEAL tlefrntlantq from H n r d i n q ,  ,J . ,  a t  Octohcr-Noven11)er Term,  
1936. of SWAIN. Affirmed. 

T h e  a1I~gat;onq of the  complaint,  i n  part ,  a r e  as  fo l lo~vs :  ' (That  they 
a rc  citizens anti residents of S ~ v a i n  County, S ta te  of N o r t h  Cyarolina. 
and  t h a t  J. TI'. X o r r o w  is the  f a t h e r  of Robert Morrow, deceased, and 
Car l  l f o r r o v  ant1 I tasva Morrow a r e  the  minor  children of the  said 
Robert  M o r r o w ;  tha t  the said J. TiT. J lo r row h a ?  b w n  du ly  appointed 
by tlie clerk of the  Superior  Cour t  of Swain  County as  next  f r iend of 
tlie said C a r l  Morrow and I t a ~ c a  Morron-. T h a t  the defendant F r a d  
Cline, as  plaintiffs a r e  informed and  believe, is a citizen and resident 
of I3uncombe County, S t a t e  of N o r t h  Caro l ina ;  t h a t  the  defendant 
Southern Rai ln-ay Company is  a corporation, owning a n d  operat ing a 
line of rai lway f r o m  Asherille,  S o r t h  Carolina. to  N u r p h y ,  S o r t h  
Carol ina,  and a t  the  t ime of the  gr ierance hereinafter  cornl,lai~~erl of 
owned and  operated said l ine of railxray as  aforesaid." Then  ipecific 
allegation iq made f l ion ing  actionable negligenrc and damages for  the  
muti la t ion of the body of Robert  Xorron..  

Tlie defendants deniurred to  the  conlplaint on s w e r a l  grounds. T ~ K  
demurrer  as  to  tlie plaintiff J. W. Norrow,  fa ther  of Robert Y o r r o n .  
decea,vd, was sustained by the  court bclon-. 1 Ie  did not appeal.  

T h e  judgment of the  conrt below is as  fol lons : "This c a u w  coming on 
to be heard,  and being he:!rd upon the  demurrer of the  defeiiclants to the 
complaint,  and  tlie court being of tlie o l~ in ion ,  a f te r  liearing a r g m i m i t ~  
of counsel f o r  plaintiffs and  defendants, t h a t  the demurrer  shonld 1~ 
\ui ta ined i n  so f a r  as i t  alleges t h a t  J. 77. Morrow is  a n  improper  and  
unneceqcar- par ty,  but sliould be overruled i n  all  other rc:pect.. It is 
therefore ordered and adjudged b?- the court t h a t  J. T. Xorrow,  per- 
sonally, be stricken f r o m  the  record ac a p a r t y  to  the action, and i t  is 
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fur ther  ordered and  adjudged t h a t  the  demurre r  i n  all  other  respects be 
: ~ n d  tlie sarne is hereby ol-erruled and disallon-ed. 

TTx. 3 .  IIARDIXG, 
J u d g e  Presiding." 

T h e  defendants  excepted and  assigned as  e r r o r :  "Tha t  his  Honor  
erred i n  o ~ e r n ~ l i n g  the  d e n ~ u r r e r  filed by tht> d e f e n d a l ~ t i  and i n  signing 
the  judgment." 

T .  I) .  B y s o u  and  2'. D. B r y s o n ,  Jr . ,  , for  p l a i n f i f s .  
R. C'. K e l l y  and  J o u c s  CE W a r d  for  d e f e n d ( r n f s .  

C ~ a ~ r t s o s ,  J. T h e  first question presented by defentlantq : " I n  a n  
action f o r  damages. vl icre  i t  is alleged a dead body has  been muti la ted,  
muqt tlie action be broiight by  the  widow of deceasetl o r  hy the  mi no^. 
childrcn ?" 

7'hc tlcfcndant. ~ C I I I I I ~ I ' E ~  to  thc  co1ill)Iaint of r~lajatiff'.. $0 on t h i i  
record i t  is not  necersary t o  ansn-er this  question. T h e  sole question 
on this r rcord : A r e  the  allegations i n  the  complaint sufficient to  sustain 
tlie ac t ion?  l y e  th ink  so. 

I n  S i c p h e n s o n  1 % .  D u k e  C u i c e r s i t y ,  202 S. C., 624 (625).  is the fol- 
lowing:  "This action was brought  t o  recoTer damages f o r  the  muti la-  
tion or  autopsy of the  dead body of a child. T h e  plaintiffs ~ v e r e  the 
clhild's parents. T h e  court atIjudgetl i n  effect t h a t  the  io ther  m a y  inain- - 

t a in  the  action and  tha t  the coniplaint does not  s ta te  a cause of actioll 
i n  behalf of the  mother. T h e  plaintiffs appealed;  the d t ~ ~ c n t l a n t  did not 
appeal.  TYe therefore t reat  as  conceded the  tiefendant's ~ n t i s f a c t i o n  wit11 
the ju~ lgn ien t  and  its acquiescence i n  the  collclusion tha t  the action m a y  
be p r ' ~ ~ ~ e e ~ i t c d  by  the  male plaiatifI,  and  tha t  as  to  l i i l l  the ronlplaint 
states a cause of action. T h e  r igh t  to  bury  the dead is generally treated 
as  a quirsi-right of property. F l o y d  v, R. R., lG7 S. C., 5 5 .  If the  
fa ther  has  a riglit of action n e  need discuss neitlier the dirergent  r i e n  
e s p r e w d  i n  regard to  the r ight  of property i n  tlle dead 1 ody of a Iilunan 
bcing, nor  the  legal r ight  of the proper  person to prosecnte a sui t  fo r  it. 
mutilation. 111 this S ta te  the  r ight  to n ~ a i n l a i n  all action for  w c h    nu ti- 
lation has  been recogni7ctl f o r  almost a th i rd  of a celitluy. K!yles r .  
R. R., 147 S. C'., 394. T h e  single question n-ith ~rl i ic l i  n c  are  now con- 
cerned is whether  upon  the  allegations i n  the  complaint the. fc'nze plain- 
tiff, the i~lot l ier  of the  deceased child, has  a cause of action. . . . 
1 .  2 ) .  O u r  concl i~sion is t h a t  the  father 's relation o t l i ~  child and 
the conscqucnt duticy il~lposcd upon  h i m  by  the law, qornc of wliicli hal-o 
been cnunicrntcd, a r c  of such character  as  fo clothe hini with a prefer- 
ential riglit of action, and t h a t  the judgment  should be affirmed." O n  
t l e n ~ w r e r  by dci'cndants i n  the court below, "The cou .t suqtained the 
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demurre r  as  to  f e m e  plaintiff's alleged cause of action a n d  overruled i t  as  
to  the  c a m e  stated by C. 11. Stephei~son." T o  this the plaintiff excepted 
and  aqsigned e r ror  and  appealed to  the  Supreme Court .  T h e  judginerlt 
of the court  below \I-as affirmed. 

I n  Bo,~irlvtrte r .  F~rrzcrnl IIu))tc, 206 S. C., 6 5 2 ,  i t  is  settled i n  this 
jurisdiction t h a t  a wife has the  r igh t  to  po.session of the  dead body of 
her  huqband a i d  nlny recover puni t ive damages f o r  its ~ v r o n g f u l  deteii- 
tion. 

I n  tlie ~ r e ~ e n t  c a w t h e  demurrer  against the  plaintiff .J. XT. 3lorron-. 
fa ther  of the mutilated ioa.  was snhtainetl and he  did not appeal.  -1s the 
cause nou- <tanclq, therefore. thib is a n  action by t n o  minor children of 
d e c e a d  i n  ~ h i c h  they claim damages for  the rnutilation of the body or' 
their  f a t h r r .  J. IT. X o r r o w  h a s  heen duly appointed neat  f r iend of 
Car l  1lol.rov m d  I t a ~ c n  Xorron-, a i d  the complaint allege3 that  "C'arl 
Morruv  a i d  Tta,ca Morron a r e  tlie minor  children of' the  said Robt. 
Jlorrou-." 

T h e  q i  t o ~ i t l  que,tion  re-ented l y  defendant :  '(Should the c o ~ n p l a i n t  
allegc tllat t h r ~  l)laintiff\, cllil(lrril of thc dccedcnt. ,Ire the  i~i i ly  cl~i l t l rc~n 
left I)? .aid decctlent. and  ~l ioi l ld  i t  fu r ther  allcge t h a t  therc~ uaq  110 

widon 11 lio could br ing the  action a t  the  t ime of the alleged 1r1util:ttion !" 
TT'r tliiillr the allrgations of t l ~  complaint, l iberally conitrlied, xoultl  

imply tha t  t l i q  a r e  tlle only children left by decedent, Robert  Xorron-  
a r e a a n a i ~ l e  inference. T h i s  pl1a.e of the  demurre r  is too teclinical ant1 
a t t en i~ntcd .  TVe tlo not th ink  tlint i t  1vas neceisary to  allege tha t  t h c r ~  
waq n o  ~viclov n h o  rould br ing tlie action a t  the  t ime of tlle allegccl 
mutilation. T h e  defendant i  f u r t h e r  contend:  "If the  action has to  he 
brought 1,- the  nidov-, if ill? is a l i ~ c ,  or not tliroreetl, i t  is not necessary 
f o r  the Iil:~intiffs to  allc~gc a i d  p r u l e  her  tlcath o r  d i ~ o r c e ,  ant1 fur t l ler  
allege tlmt t l i q  a rc  the o d y  cl i l l t l~en of decedent, i n  order to nieintain 
a c:tu+ of : ~ r t i o n ?  I r e  th ink  tlli. i i  iuriqdictional, and \\it l iout :in 
allegation of tlie h i t 1  the  action ~ : ~ n n o t  he inaintnintd,  :r~ltl lieiwe tlw 
d e i n ~ l r l c r  illould have I)efl11 -n~tained.  in  fo fo ."  T e  cannot so 110111. I17\-t. 
th ink  t h a t  t h i i  n oulcl b(, n "-l~cahilig clernurrer." 

BIcIl~tosh,  S. ('. Pract ice and I'rocetlure i n  Ci\  i l  C'ascss, par t  see. 43G. 
p. 447. l a y  do\\ 11 the f o l l o ~ ~  111," rule  : "-1 speaking clernurrer is one 
nh ich .  ti, a growltl of objtjrtiou, 5tates fact. which do not appear  i n  t l i t~ 
pleading to nl l ich the (I(~1111irrcr i, filctl. T h i s  i b  not a demurrer ,  ant1 
will not he cwn-ideretl 117- tl~c. court.  I t  is not the funct ion of a clp- 
m u r r e r  to  allege fact,. ant1 t l ierely c.hnllengc~ tllc ~ a l i c l i t y  of the ol)l)on- 
ent'q claim, I ~ u t  to atliilit tht. t r n t h  of the. fact4 alleged and  qucstivn tlicir 
legal .uffic+nc.\-." 

I t  no\\-llere appear ,  u l ~ o n  tllc face of the complaint t h a t  the deceased 
h a d  a ~ v i f e  snr\-iving him, iir that  if dir did survive, t h a t  they had been 
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divorced, o r  t h a t  she had  not  abandoned h i m  and  s e p a r a e d  herself f r o m  
him. K o r  does i t  appear  t h a t  the  deceased left s u r ~ i v i n g  h i m  r l d d r e n  
other t h a n  the  plaintiffs C a r l  X o r r o ~ r  and  I tasca  Xorron- ;  tliiq is a 
mat te r  of special defense and  not  by  speaking demurrer .  Brick Co,  v. 
Cien fr !~ ,  1 0 1  S. C., 64% J ? ~ s i i c c  1%. Phcrard, 107 S. C.. 237. 

"The rule  qtatetl and  applied i n  most of the  cases is i h a t  the  defense 
of the  real  p a r t y  i n  i n t ~ r e s t  m a y  only he made  by  affirmative allegation 
by tlie defendant." Cla rk  on Code Pleading,  p. 13G; Tlrilley z.. C'nmeror~ 
X i t h c l  C'o., 217 A\pp. nil-. .  651, 217 IT. Y. S., 243. Mr. Pomeroy  says 
on th i s  subject : "The  defense t h a t  the  1,lail~tiff is not tlie real  p a r t y  i n  
interest is new matter .  ,l general averment. howercr, to  t h a t  effect, is  
not e n o i ~ g h ;  tlie facts  must  be stated w l ~ i c h  constitute the defense, and  
~ r h i c l i  show t h a t  he is not the real  p a r t y  i n  interest." Ponleroy Reme- 
dies and  Remedial  Righ ts  ( 5 t h  E d . ) ,  see. 587;  3 I a x ~ ~ e l l  on Code Plead-  
ing?, pi).  GG-7; Phi l l ips  Code Pleadings (2d E d . ) ,  see. 341, 13. 379;  
I'h(cnz.r Bnnlz c. Donnell,  40 N. Y., 410. 

F o r  the reasonr g i w n ,  thc jndgment  of the court below is 
. \firmed. 

REBECCA C. S A I L  v. R. B. JIcCOSSELI,, FlZdSIi B. COOIC, GEORGE H. 
BESSEI,, as11 HESRY ROI5ERTSOS. 

(Filed 24 February, 1!)37.) 

1. Judgments  33 16, 22- 
.i judgment in a special proceedi~lg rendered less thnn ten days after 

service of summons is irregular, C. S., 753, but not void, and the judg- 
ment may not be attacked collaterally, but only by motioii in the cause. 

2. M o ~ t g a g e s  3 13b-Judgment appointing substitute trurdee entered less 
than  ten days f rom service of sulnnions is irregular bu t  not void. 

Judgment appointing :I substitute trustee entered less than ten days 
after service of summons upon the trustor is irregular, C'. S., 733, but uot 
void. and such irregularitj will not support an action, instituted some 
four years after such snbstitution, to set aside the foreclosure sale con- 
ducted by the substitute trustee, the trnstor's remedy to correct such 
irregularity being by motion in the cause and the right to complaiu being 
bnrred by laches. 

3. Judgments § 1 6 :  Process 8 1-Summons in this proceeding for  appoint- 
mcwt of substitute trustee held t o  give t rustor  sufficient notice. 

.I summons in a proceeding for the appointment of n mbstitnte trustee 
which commands the trnstor to appear and answer the petition of the 
rcstrri q11c t r t i ~ t  and show cause why n trustee should not be appointed in 
the stead of the original trustee in the deed of trust referred to in the 
petition filed, i s  he ld  to give full notice to the trustor and to sufficiently 
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comply with the statutory provision tliat the snmmons must state in 
snbstm~ce that  if defendant fails to answer plaintiff would apply to the 
court for the relief demnntlcd in the complaint, K. C.  Code, 476, the peti- 
tion filed 11riiig accessible to the trnstor if she desired more information, 
and the trustor's contention that  tlie judgnlent appointing the snhstitnte 
t r ~ i s t c ~  was void for failure of the summons to give the requisite notice 
is untenable. 

4. Pleadings § 1%-The question of real party in interest may not be pre- 
sented by demurrer. 

Where. in an action attacking the validity of n foreclosnre sale, de- 
fc~itlants file answer alleging that the substitute trustee who eontlncted 
tllc ::ale was duly appointed by the clerk upon petition in a s~uecinl pro- 
crrtlilig ill which l~lnintiff trnstor was served with snn~mons, p1:iilltiff's 
demurrer to tlie answer on the ground that the alleged appointme~lt of 
the substitnte trustee was roid for that the personal rcpresentatirc, of the 
deceased origi~ml trustee was riot served with slmmolis. S. C. Code, !25iS. 
23S3. is bad as  a "speaking demurrer." 

,\FPE 11, by plaintiff f r o m  order  made  hy Bnrrling, J., a t  I-lugust Term,  
1936. of h1.u ox. Order  dated 3 September, 1936. Mirmecl .  

T h e  allegations of the cornplaiiit a r e  to the effect t h a t  the 1)laintiff 
Rcbecca C. S a l l  purchased a 1iicc.e of l a i d ,  about 23 acre<, f rom the 
defentlant H. I3. IlcC'onnell. She  paid p a r t  o C  the pnrclia-e jrricc and 
made notes secured by deed of t rust  to  A. XT. I Io rn ,  trustee, to qecure the 
deferred pa!n~entc on came. T h a t  all of ;aid notes a r c  paid except tLc 
s u m  of $500. T h a t  the l a i d  i n  controrersy n a s  soltl by 1Tenry (;. 

Rohertwn,  alleged sul)*titute t rustcr ,  on 5 J a n u a r y ,  1932, and purc11ased 
by defendant George B. Bensel. 

T h e  plailltiff alleged, i n  substance, i n  her  complaint :  "That  tile 
defen(~antz Cook a d  Mc('onnel1 l rd her  to beliere tliat ille no11ld ha \ ( ,  
more t ime i n  ~ l i i c l i  to  p a y  the balance;  t h a t  plaintiff tl1t.n v e n t  t o  
TTashi~igton City, 11 here she rcmainetl f o r  a number  of months, and u p o ~ l  
her  rcturii  found tha t  her  land had been advertised and soltl by TIe11ry G. 
Robertqon. calling l l i n ~ ~ e l f  substituted trustee, the defendnnt -1. TT. I10111 

h a ~ i n g  died some tinie pr ior  to  the sale, or attempted calc. of the land 
under  tlie deed of t r u s t ;  arid the plaintiff brought tli i i  action to  r e c a  PI. 

the land, arid alleged. i n  <libstance, t h a t  110 title passed by the a l r c r t i w  
nient and  sale uritler the  deer1 of t rust  bv Robertson. ant1 tliat this n.as n 
yoid sale, and  all  tha t  the tiefendanti a r e  entitled to  is the  balance of the 
purchase money i n  the sum of $500.00, and  the interest on this aniount." 

' I ' h  tlefcndants v t  u p  a n  anyner  (arilellded) a t  length, pleading, i n  
suh.taiice : ( 1 )  Estoppel by j l~t lgnient ;  ( 2 )  equitable estoppel i n  p i s .  

T h e  fol lox~ing judgment mas rendered i n  the court  below: "This c a u w  
canhe on to be heard a t  Augui t  Tflrnl, 1936, of X a c o n  Superior  Court ,  
before his Honor,  IT. F. I Ia rd ing ,  J u d g e  presiding, upon the demurrer  
ore  t e n u ~  of the  plaintiff to tlie defendant i '  amended a imier ,  tlie grouiltlz 
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of the demurrer ore f enus  being set out and filed with the pleadings. 
After having heard read the pleadings in this action and argument of 
counsel, the court is of the opinion tha t  the demurrer ore t enus  should 
not be sustained. I t  is therefore ordered and adjudged by the court that  
the plaintiff's demurrer be and the same is hereby overr~ded.  

W. F. HARDING, 
J u d g e  Presiding." 

To the foregoing order and ruling of the court belc'w the plaintiff 
excepted, assigned error, and appealed to the Supreme Court. 

iVoody & J f o o d y  for plaintiff. 
J0nc.s &. Jones  for defendants .  

CLARKSON, J. I n  Blackmore  v. W i n d e r s ,  144 N. C., 212 (215-16), we 
find: "It  may be said that  a complaint cannot be overthrown by a 
demurrer unless i t  be wholly insufficient. If in any portion of it, or to 
any extent, i t  presents facts sufficient to constitute a cause of action, or 
if facts sufficient for that  purpose can be fairly gathered from it, the 
pleading will stand, box-ever inartificially it may have been drawn, or 
however uncertain, defective, or redundant may be its statements, for, 
contrary to the common lam rule, every reasonable intendment and pre- 
sumption must be made in favor of the pleader. I t  must be fatally 
defective before i t  v i l l  be rejected as insufficient." N.  C. Code, 1935 
(Michie), sec. 535; In r e  Trzist  Co., 207 S. C., 802. See S. 1 % .  X c -  
C'nnless. 193 N .  C., 200 (206) ; Bowl ing  2.. 13ank, 209 S C., 463 (469).  

On this record, for the purpose of this demurrer, we w 11 only consider 
the p l ~ i  of estoppel by judgmcnt. On this aspect the dernurrer of plain- 
tiff cannot be sustained. The plaintiff's demurrer is based on several 
grounds : 

(1 )  That  the judgment appointing a substitute t ru ske  was void for 
the reason that  the statutory time for the running of the summons was 
not given. T e  cannot so hold. The  alleged defect i n  the summons 
serred on plaintiff in the petition before the clerk, of G R. McConnell, 
owner of the unpaid note, to have a substituted trustee for A. W. Horn,  
deceased, is not n-ell taken by the plaintiff. The summons is full and 
plenary. The  summons servcd on plaintiff gave full notice to her of 
the purpose of the proceedings, and also in i t  made reference ('in the 
petition filed." K. C. Code, 1935 (AIichie), see. 753, latter part, is as 
follows : "And provided further, that  the sunlnlons in special proceedings 
shall command the sheriff or other proper oflicer to sumnions the defend- 
ant, 01. defendants, to appear and answer the complaint of the plaintiff 
within ten (10) days after its service upon defendant or defendants i n  
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lien of thir ty (30) days, as required in civil actions." The .u~nsnons 
was serred on 11 S o ~ e r n b e r ,  1030; the judgment nay signed 17 Xorcni- 
ber, 1930. 

The case of Sfn f lo rd  c. Gctllops, 123 S. C., 10, is a suit inrolving the 
appointnlent of a iubstitute trustee nhere  the original trustee had died. 
I n  this case the summons n a s  ser\ed on I1 December, and judgnient 
IT-as taken on 19 December. 1P91. and the defendanti took the position 
that  the judgment n a s  void, as they had not had the 10-day notice 
required. The C'ourt said, a t  pp. 23-34: ' T h e n  the time betneen 
service and the return day of the yumrnons is less than the tirile alloned 
by the Code, the clerk is not bound to dirmiss the action, but should 
allow the time alloned by the Code to the defendant for an appenr:tnce. 
Guion v. J fe lc i~z ,  69 N. C., 242. The object of service of procc.s is to 
advise the defendant of the plaintiff's action, and that  he n111.1 appear 
a t  the time and place named and make his defence, and in default thertbin 
judgment will be pra-ed.  I f  lie attends, as he sliould, he van defend on 
the mcrits or have irregularities corrected. Failing ill this doei not, 
affect the jurisdiction or judgment as long as i t  stands ui~~.c\-erstd. -1 
service of four days notice, when the law requires five, is sufficient to 
support a juqtice's judgment. L l a l l l ~ ~ g c r  v. Il'circcll, 85 AIL:. Dec.. 5"; 
1 Freeman, supra (1 Freeman on Judgments, 4th Ed. ) ,  see. 126 .  -1p- 
plying these principles to tlie p r e ~ e n t  c a v ,  his Honor co~nmitted error 111 
escluding the judgment of the clerk appointing a trustee. That  judg- 
ment, although irregular, is T alid until rerersed or vacated by a direct 
action, and cannot be collaterally attacked." 

"If a judgnient is irregular, the remedy is by a motion in the case 
made s ~ i t h i n  a reaqonable t ime; if erroneous, the remedy is by a1)peal." 
F i n g e r  c .  Smith, 191 N .  C., 818 (820). 

(2 )  "That said judgment was void for the reason that  the suinmons 
failed to contain a notice stating in substance that  if the defentlunts 
failed to answer, the plaintiff would apply to the court for the relief 
demanded in the complaint." 

TVe hase heretofore said that  the surnnions g a ~  e full notice to 1)lain- 
tiff-we copy same : 

"State of Kor th  Carolina, Xacon County-In re A. K. IIorn, Trustee: 
State of S o r t h  Carolina: T o  the sheriff or other lawful officer of Xacon 
County, greetings: You are hereby conlrnanded to sunlnion Rebecca C. 
S a l l  to be and appear before the undersigned clerk Superior Court of 
Xacon County, a t  his office in  the courthouse in Franklin, K. C., on 
Monday, 17 November, 1930, then and there ansner the petition of 
G. R. NcConnell and show cause n hy a trustee sllould not be appointed 
in the place and stead of A. W. Horn, trustee, deceased, in a certaiii dced 
of trust dated 1 October, 1925, and referred to in the petition filed. 
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This 10 Sovember, 1930. F rank  I. Murray, C. S. C.-A. W. Horn,  
Trustee. Rec'd 11 Nor., 1930. Serred by delivering copy and reading 
notice, I1 Sovember, 1930. C. I. Ingram, Sheriff-C. C .  Potts, D.S." 

N. C. Code, s u p r a ,  see. 47G, in part, is as follows: "Arid must contain 
a notice stating in substance that  if the defendant or defendants fail to 
answer the complaint within the time specified the plaintiff nil1 apply 
to the court for the relief demanded in the complaint; and milst be d:ltecl 
on the date of its iwue." 

We think the summons substantially complied with the statute. The 
plaintiff could readily understand what the summons meant ;  if she 
needed more information, she could have examined the "petition filed." 
I d  cer f l rm  ?st quod c e r f u r n  r e d d i  po t e s f .  That  is certain which call be 
made certain. 2 Bl. C'omm., 143 ; 1 B1. Comm., 78 ; 4 Kent Comm., 462 ; 
Broom Max., 624. 

This notice n a s  served on 11 Sorember,  1930. This action ~ r a s  not 
brought until years afterwards-the date of the summons does not 
appear ;  in the record the stipulation of counsel is as follows : "That the 
summons and organization of the court be not copied 111 this record." 
The complaint is "rerified 10 A2ugust, 1934." 

13) That said judgment mas void for the reason that  the personal 
representatiw of the deceased trustee was not made a palty to the action 
brought for the purpose of appointing a substitute trustee." TTe nre 
not ~mmindful  of S. C. Code, s u p r a ,  secs. 2578 and 2583. We think 
the coutention of plaintiff sets forth a "speaking demurrw." The clue.- 
tion of real party in interest may only be made by affirmative allegxtions. 
X o r r o w  i.. C l i n e ,  n n f e ,  254. The plaintiff was s u i  jur is  and had full 
notice and opportunity to be heard. I t  is unfortunate for her, but :he 
lost by her laches. 

For  the reasons gircx, the judgment must be 
-!firmed. 

J. W. COUNCIL, JIARTI-IA A. C O U S C I L ,  A X D  H E L E S  A. C O U S C I L  A S -  
D R E W S ,  v. G R E E S S R O R O  J O I S T  STOCK LASD B.\hI<, C. IS. FI ,E3I-  
I S G ,  J. 13. B L O U S T ,  J. 1:. BLOUWP, AND F. L. BLOUNT.  

( Filed 24 February, 1037. ) 
1. Pleadings § 20- 

Upon demurrer the complaint must be liberally construed nit11 a view 
to substantial jihtiee between the sorties, C. S., X6 ,  a ~ d  the demurrer 
should be overrnletl unless the complaint is wholly insnfficient to state a 
cause of action, tilking its allegations to be true and adopting every 
intendment in behalf of the pleader. 
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2. Mortgages g 39g-Complaint held sufficient to allege cause against pur- 
chasers to set aside their deed from purchaser at foreclosure sale. 

Thc cumplaint. a i  amended, alleged in substance that the property was 
ljonqht nt the foreclosure sale by t h ~  secret:~ry and treaslirrr of the cor- 
poratc mortgngc3e actiug in such capacity a s  a n  agent of tli? mortgagee, 
that he shortly thereafter conreyctl to the mortgagcbe, constituting in effect 
n purchnv of the property by tlic corporate mortgagee a t  its own ?ale, 
and that dt~fel i t l~nt  pnrc.hawrs tool; deed tlirectly from the corporate 
mortg:rgcv n it11 a recited concideration of ten dollars and other ~ : ~ l u : ~ l ) l e  
coniiclerntioiis. slid that defendant purcllasers took with ex11rc-s or iin- 
~ l i e i l  Imon ledrc of the facts. sincc the facts were matters of p~iblic n w r d  
I I t l d :  Defe~itlnnt pLuclliaier?' demurrer to the complaint should h a \  e been 
o~er rn led ,  since the complaint i~ not wholly insnficient to allege a cnn?e 
of action againct them to set  niiile their deed learing the qneition of 
nhether plaintiffs can estalrliih thf. allegatioi~s ni th  conipetnit proof to 
be determinet1 on the trial 

z l ~ ~ ~ . u ,  hy plaintiffs f rom Rrrrnhil l ,  J., a t  October Term,  1936, of 
EDOECOMBE. Reversed. 

Action by  rnortgagorq to rccover land alleged to h a r e  been ~vrol igful ly 
sold under  foreclosure. 

Demurre r  hy defendants Blount  was suqtained by TInrr is ,  ,J., with 
leare to  amend. L1menilment fi!cd. and demurrer  to  amended conlplaint 
sustained by Btrrnhi l l ,  J. 

Plaint i f fs  appealed. 

I ,  J .  The  t l e f m d a n t ~  Blount  i l e l~ i i~r rcd  on t h r ~  ground tlist  the 
comnlaint did not  s ta te  facts  cnfficient to  constitute a cause of action 
against them. T h e  other  defenilants a n i n  wed.  

T h e  effect of a demurre r  is to  adrnit the t r u t h  of all  the  mater ial  
facts  alleged, and  e r e r y  iiitendrnent is  adopted i n  behalf of the pleader. 
T h e  s tatute  (C. S., 535) requires t h a t  the complaint be liberally con- 
strued with a r i ew to s u b t a n t i n 1  j u ~ t i c e  bctneen the partie. .  l ? ( o ~ : < e i /  
P .  F u r n i t u r e  Po., 209 N .  C., 165. 

To determine the  correctness of the rul ing of the  court belo~v,  it  is 
u 

necessary to  e m m i n e  the complaint nntl aniendnient i n  tlie light of this  
rule. 

The pertinent allegations a r e  as  follows: 
"Tha t  on 1 4  ,July, 1924, the  plaintiffs executed a mortgage to the 

d ~ f e n d a n t ,  the  Greensboro J o i n t  Stock L a n d  Bank ,  securing a note of - 
even date  i n  tlie sun1 of $5,500, payable sen~iarinually, tlie same to he 
clue and payable on  the first d a y  of Llugnqt, 19.57. 

"Tha t  thereafter,  on 31  , Iugui t ,  1931, the defendant, the  Greensboro 
J o i n t  Stock Land  Bank,  attempted to foreclose said mortgage, and  on 
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29 April, 1932, tlie said Greensboro Join t  Stock Land Bank attempted 
to execute a deed by reason of said attempted foreclosure to C. E. 
Fleming, of Guilford County, Xor th  Carolina, upon a purported con- 
siderntion of $4,000; that  inimcdiatelp tliereafter, on 6 May, 1932, 
Book 26S, page 450. tile said C. E .  Fleming attempted to transfer said 
property described in tlie mortgage abow referred to tcl the Greensboro 
Joint  Stock Land Dank. 

"Tliat on 8 January,  1934, the said defendant, the Greensboro Joint  
Stock Land Bank, attempted to transfer said property as described in 
the uiortgage lieretofore referred to to the defendants J. 11. Blount, J. I<. 
Blouut, and F. L. Blount, of P i t t  County, Kor th  Carol na. 

"That tlie tlefcndant C. E. Fleming, as the plaintiff is infornied, 
bcliewq, and so alleges, was and is connected v i t h  the defendant, the 
Greeniboro Joint  Stock Land Bank, and n a s  a t  the tiine an  official of 
said l~ank,  to n i t ,  secretary and treasurer, and acting in said capacity 
a t  tlie tiinc he purcliased said land a t  the foreclosure salt,  and was acting 
as thr  agent of said bank. And the defendant, the Grreensboro Joint  
Stock Land Bank, and the said C. E. Fleming conspired together to 
~vrongfully obtain tlie lands and property of the plaintiffs, and that  by 
reason of same said sale n as f r audden t  and voidable. 

"Tliat the sale by the Greensboro Joint  Stock Land Bank to the 
defendants J .  11. Blount, J. K. Blount, and F. L. Blount, for a eonsid- 
eration of $10.00 and other valuable consideration, is void, and that  the 
said gra~itces knew or could h a w  kno~vn 1)y due diligence the defects 
in the mortgage and sale of said property and the circnmstances under 
wliich tlie plaintifi's sold tlie property. That  tlie said C. E. Fleming was 
an  agent of the mortgagees in said mortgage, rendering said sale, as 
plaintiffs are informed, believe, and so allege, illegal, fraudulent, and 
voidable. 

((That  plaintiffs further allege that  in the sale and transfer of the 
property herein referred to tha t  the defect in the title \\-as a matter of 
record, in that  the records disclosed that  the mortgage imder ~ r h i c h  the 
land v a s  sold did not specify the place of the sale, and that  tlie purcliaser 
a t  the sale, C. E .  F le~ning,  was an  officer of the defentlant Greensboro 
Joint  Stock Land Bank, and purchased said property at the mortgage 
sale and immediately thereafter transferred it to the mortgagee, the 
Greensboro Join t  Stock Land Bank, nhich  made the !:ale of property 
voidable a t  the option of tlie mortgagor, and that  the defendants Blount 
purchased said property a t  a private sale direct from t2e mortgagee in 
the mortgage under ~vhich  the property was sold. Tl  a t  said nialters 
were of record in  the office of the clerk of the Superior Court and the 
registw of deeds of Edgeconibe County, and tlie defe~idants Blount knev  
of the defects in said deed, or could have l ino\~ll  by due diligence in 
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investigating the records, and took said property subject to the equity of 
the plaintiffs." 

I t  will be noted that  the material allegations of the complaint are that  
at the foreclosure sale the land x i s  bought by the secretary and treasurer 
of the corporate mortgagee, and that  this official was "acting in said 
capacity at the t h e  he purcl~asecl said land a t  the foreclosure .ale, and 
was acting as the agent of said bank," and that this official shortly therc- 
after conrreyed the land to the mortgagee, a h i c h  thus indirectly pur- 
rhaqed a t  its on n sale. 

I11 the amendment to the complaint it is further alleged that the 
clemurring defendants took their deed for the land direct from the mort- 
gagce with knowledge of these fact.. xrhich were all matters of public 
record. and that  their deed recited a consideration of ten dollars and 
other valuable considerations. 

n7e conclude that  the complaint is not so  holly insufficierit that  i t  
can be 07erthron.n by a demurrer. Gibson  c. B a r b o u r ,  100 S. C., 192 ;  
I l n y e s  r. P n c e ,  162  K. C., 2SS; 0 1 t c i i . s  c. X f g .  Co., 16s S. C., 3 9 7 ;  
M o r r i s  c. Carrol l ,  1 7 1  S. C., 761 ; 12obersou r .  M a t f h c w s ,  200 S. C., 
141;  LorX ridge 7%. Smith, 206 N. ( I . .  1 74 ;  ~ V h ~ i f o r d  2'. Rank, 207 N. C., 
425. 

TVhetlier the plaintiffs can sust::in their allegationr n i t h  competent 
proof i. another matter. 

The demurrer should be o~erru led .  n i t h  I c a ~ e  to the defel~llants to 
ansn7er. 

Reverted. 
- -- 

(Fi led  24 February,  1937.) 

1. Contracts 8 7d-Evidence on issue of illegality of slot machines held 
conflicting and directed verdict that contract relating thereto was 
void held error. 

I'lnintiff insti tuted this a c t i o i ~  to recorer for  breach of coiitr;ict 1)s 
cleft~ndant under n-hich plnintif't' was  ciltitled to h a r e  n c t~ r t ;~ i i l  percentage 
of t he  receipts collected by him fruni ilefe~itlanl's slot ~ n a c l ~ i ~ ~ c c  :~pj)lietl 
to t he  pnrclinsc of a n  interest  in t he  I~usiness by l~laintiff ,  plaintiff :~llcging 
thnt  clt.fnid:nlt disposed of t l ~ c  i11:rcIiiiies n-ithout ncco iu~ t i i~g  to  plaintiff 
fo r  the  pcrccntnge of tlic rewili ts  turi:cd in by plnintiff on tlic purc11:lse 
of the  i i~ t c re s t  iil the  business. I'l:~intiff nlonc tclstiiicvl ;IS to  the int~thotl 
of operation of the machines, ant1 stated t h a t  thc  n1:lcliints were called 
n lar l~le  game tzibles and  csplained thc  method of opcrntion and  testified 
t h a t  the  machines (lid not pay  off in money. but only in checks to be put 
brick in t l l ~  rnaclliric. nncl t h a t  if the  ball n - c ~ t  in certain holes ill the  
table the  player n-onld be entitlctl fo f ree  shots. Held: The testimony is 
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susceptible of the inference that the machines were mllrlwful ia the light 
of chs. 37 and 282, Pnblic Laws of 193;. as interpreted by the Court, iuitl 
a peremptory iiistruc.tion that  if the jury believed the witness to find that 
tlie contract sued on was not void ns a contract relating to illegal slot 
nixchines, i s  ltc7d for error. 

2. Trial § 1 0 -  
Where portions of the testimouy of a material witness are  incoi~sistent 

or contr:ldictory, nnd pclrmit tnore than one inference tc be drnwii tlirre- 
from, i t  ia a matter for the jury to decide wliich r i m  of the c\-idwce 
shonld be nccepted. 

3. rlp]:enl and  Error S 46- 

'Where n new trinl is awarded on one esception, other exceptions rclat- 
ing to m:ttter.; ~\-!~icli may not arise on a subsequent hearing need not be 
determined. 

,IFPEAL by defendant  f r o m  Phi l l i p s ,  J., a t  December Term,  1936, of 
B u x c o a r u ~ .  Modified and affirmed. 

This  was a n  action to recover damages for  breach of contract relative 
to the  ownership and  operation of cer tain slot machines or amusement 
devices, instituted i n  the gcneral county court  of Buncombe County. 

F r o m  judgment  on the rerdict  i n  the  general county court  the tlefend- 
a n t  appealed to  the  Superior  Court ,  assigning errors. 

I n  the Superior  Cour t  a l l  of defendant 's assignments of error  n e r e  
sustained and  the  cause was renmndecl to the  general county court  f o r  
judgment dismissing the  action. 

F r o m  tlie judgment of the  Superior  Cour t  the  plaintiff appealed to  tlie 
Supreme Court.  

Llul3ose 6. 0 r r  for p l a i n t i f ,  appe l lan t .  
J o n e s  R. W a r d  for d e f e n d a n t ,  appellee.  

D~vrr ; ,  J. T h e  determinative question involved i n  this appeal  is pre- 
sented by defendant 's contention t h a t  the  machines, about the operation 
and ownership of which tlie par t ies  contracted, were gambling devices, 
and  illegal, and  t h a t  a n  action to recover profits therefrom could not be 
maintained.  

T h e  issue on this phase of tlie case, subnlittcd to  the  ju ry  i n  the general 
county court,  was as  follows: "Was the  contract sued on illegal i n  t h a t  
i t  constituted a gambling transaction, as  condemned by lorn?" Vpon this  
issue the  judge of the county court  charged as  follows : "If you believe 
the testinlony of the witness and  find the  facts to  be as  all  the evidence 
tends to  show, yon nould  answer the  issue 'No.' " 

E s c ~ ~  tioil t~ tliis charge was sustained by tlie judge of the Superior  
C o ~ i r t .  
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The only nitness as to the character and method of operation of the 
sict ~nacliines \r as the plaintiff. The pertinent portions of thi, teitirnony 
on this point ne re  as follo~vs : That  he ~vorlied with defendant first as 
cl~iployee and then as partner, receiring a percentage of the gross col- 
lections from tlle  machine^ in i l~hevil le and Tes t e rn  S o r t h  ( larolin,~ ; 
that he looked after the machines, cllecked them up  and kept them 1.~111- 
11inq : t h t  defendant onned the nlnchines and had charge of buying and 
iclling t1if.m: that  by the terms of the contract plaintiff retained ten per 
cent of hi. collectiou- ~ r o m  the machines, and fifteen per ce i~t  theicof 
\ \as put back in the business until defendant received suffirient auiolint 
to entitle plaintilf to one-half interest in the machines and the busirless; 
that  this contract for n share in the husinecs was icwde 5 Octol~er, lcJ::j, 
and continued until August, 1936, nhen  clcfcndnnt breached the contraet, 
tli~posed of the machines, and failed to account to plaintiff; that the 
gross collections :alien in b? plaintiff during the period nTas about four- 
teen thousand dollals, nhich  was turned o ~ e r  to defendnni, less ten per 
cent, fifteen ~ e r  cent of the collections bcing the amount col~trihuted to 
the p ~ i r c h a x  of an intelest in the business. The plaintiff further 
testified : 

"Those are machines wllere you pull a spring and a hall shoots around 
:mi  falls in n hole; ~t is called a rnalble game table; hg plaring a nickel 
1 1 ~  the slot J 011 \T ere ('iltltle(1 to shoot a ciifl'erent number of I~al l s ;  they 
\L ouid choct t l i e~e  onc ~t n time hy pulling a plunger; thc plunger n as 
a t t a e h ~ d  to a spring, you pulled tllc plunger and the ball rolled around 
and rolled down and fell i n  one hole or another. They didn't pay off 
any moilex, it  n a s  a skill game. but no machine erer  paid any money. 
You got free hoo t s  if it fell in certain l~ole,. I t  n a s  skill. That  is the 
right principle. Coultln't say n h i r h  hole it n ould fall in. If it fell in 
certain holes it paid off checks, payoff check, to he put back in the 
n~achines. 

"He told me a tleci*ion of the Supreme Court Tvas handed down-he 
t1;dn't say lie nasn't going to operate until he told me that day Ile quit. 
I I e  didn't come to me and tell rnc it n as a 1 iolation of Ian-he wid  
~ ~ l l c n  the Supreme Court ruled;  I quit along n-ith him. When tlle 
S11prc"nc Court ruled that  decision the 1)olice department quit it. l f r .  
Ihchte l  didn't tell me about the Supreme ('ourt (interrupted). 1 
brought the machines in under X r .  Gachtel's orders; that is nhen the 
Supreme Court decision came down; me, Mr. Bacl~tel. and nohody else 
nasn't going to run  any machines after that. I vouldn't run the ma- 
cliines after the decision came don-n. I am not blaming Mr.  Dachtel for  
quitting when I wouldn't run  the machines myself after the Supreme 
Court decision. Under the law I am not denying that  Mr. Bachtel had 
to quit. I don't knox  that  he had to quit. They are running machines 
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here in ,Ishrville n o v  that  are lawful. TDe quit running the machines 
when the Supreme Court decision came down but they are running them 
lawfully. I quit. I didn't say we were going to quit running and not 
run  them any longer. We stopped on account of the pollee department 
and the Supreme Court decision. There wisn't anything said about 
running the machines longer, and the reason we stopped running these 
machinrs was on account of the decision of the law about it." 

B y  chapters 37 and 282, Public Lams of 1935, i t  was inade unlawful 
to on-a, powcss, permit the operation of, or to make, any ~greemen t  with 
reference to slot machines as therein defined. And a n  unla~vful  slot 
machine T r p s  defined as one adapted to use in such a may that, by the 
inwrtion of a coin, the device could be operated so that, by reason of 
chance, the outcome of the operation was unpredictable, and the user 
or operator might receive or become entitled to receive money, thing 
of ~alnca, or any check, token, or memomndum vhich  could be exchanged 
for t h h g  of value, or the uscr might secure additional chances or rights 
to use such machine. S.  v. Efumphries, 210 N. C., 406. 

I n  the light of these statutes as interpreted by this Court i t  is appar- 
ent that  the testimony of the plaintiff is susceptible of the inference that  
the marhines. about tlie operation of which he> contracted, n-ere unlawful 
~ n d  his contract unenforceable. K i n g  ?I. W i n a n t s ,  71 N. C., 469;  
P f e i f e r  1.. Israel,  161 N .  C., 409; Basnight  v. X n n u f a c t u r i n g  Co., 174 
N. C., 206; ,lInrshnlZ 2.. n i c k s ,  175 S. C., 38. 

Thercforc, the exception to the peremptory instruction to the jury by 
the judge of the county court was properly sustained. On  the other 
hand, y e  hold that  the testimony presents some evidence that  the ma- 
chines were not unlawful. 

Vhcre  portions of the testimony of a material witness 2 re inconsistent 
or contradictory, and permit more than one inference to be drawn there- 
from, it becomes a matter for the jury to decide which view of the eri-  
dence should be accepted. Dail v. T a y l o r ,  151 S. C., 284; Hawzilfon v. 
L?rmhcr Co.,  156 K. C., 519; Poe v. Telegraph Co., 140 N .  C., 315;  
H a d l e ? ~  v. I ' innin,  170 N .  C., 8 4 ;  S m i f h  v. Coach Co., 191 N .  C., 589. 

As there must be another tr ial  upon the ~ rho le  case, Tre deem it un- 
necessary to consider or to decide tlie other assignments of error, as they 
may not arise on another trial. 

The plaintiff's assignment of error for failure to dismiss the appeal 
from the general county court cannot be sust:Gned. The findings of the 
judge of the Superior Court on this point sustain his ruli l~g.  

The judgment of the Superiol. Court should remsnd ;he case to the 
genrral county court for a new tr ial  in accord ~ ~ i t h  this opinion. 

Modified and affirmed. 
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(Filed 24 February, 1037.) 

1. Electricity S 8-Power companr may not require customer t o  repair 
transmission line a s  condition precedent t o  wstorat ion of service. 

The facts disclosed by the adniissions in the pleadings and at  the trinl 
n-ere that defei~dant power compnily filrnislicd plaintiff electricity ovrr :I 

four-mile transmission line estentling from clcfentlrliit's main transmission 
lines to the prolxrty of l~lainlifl', defendant ~nnking necessnrs- repairs to 
the four-mile transmission line a t  its own expense; that after the snsyen- 
sion of serrice for good cause, dvfendailt refused to restore sclrvice unless 
plaintiff repaired the four-mile trn~~smission line a t  plaintiff's erpelise. 
Hcld: Upon the facts appearing of record, defentlant's refnsnl to restore 
st3rvice upon the payment of all charges for scrvice, unless plaintiff a l w  
repaired the four-mile transmission line, was wrongful. 

2. Same-Customer is entitled to  restoration of elrctyic service af ter  sus- 
pension without first obtaining a n  order  from Utilities Comlnission. 

Where a pomx comp:lny furnishes electricity to a customer for years, 
and then the service is discontiilned for iionpuymcxnt of charges, the‘ 
customer, upon ~ a y m e u t  of all charges for servicc, is entitled to 11al-e t l ~ e  
service restored without first ol~tniiiing nn order to tlitlt effect froin the 
IJtilities Commission, the power coml)any not liaving ok~tninctl :in order 
from the Commission to discontinue the service under the provisions of 
S. C. Code, 1112 (32) .  

A 1 ~ ~ ~ . ~ ~  by plaintiffs f r o m  Pless, J., a t  AIay Term,  1936, of I ~ ~ O R E .  
Reversed. 

T h i s  is a n  action to recorer damages ~ v h i c h  v e r e  sustained by the 
plaintiffs and  which resulted f r o m  the  n r o n g f u l  refusal of the  defendant, 
a public service corporation, organized ur~rlcr the  lams of thi.; State ,  and 
engaged i n  the  business of generating, distributing, and  selling electricity 
f o r  commercial and  domestic use, as  a public utility, to  fu rn i sh  to the 
plaintiffs on their  property i n  X o o r e  County, Sort21 C'arolina, electricity 
f o r  conlmercial and  domestic use, i n  accordance n-it11 the re(1ne.t of the 
plaintiffs. 

T h e  action was begun i n  the  Superior  Cour t  of Moore ('olmty on  
30 October, 1935, and  n a s  heard a t  X n y  Term, 1036, of said court. 

,Ifter a j u r y  had  been impaneled and  the pleadings read, the defendant 
demurred "to t h e  jurisdiction of the  court f o r  t h a t  as  a prerequisite to  
i ts  cause of action, the plaintiffs were required to  establish their  r ight  
to  serr ice f r o m  the  defendant before the  S ta te  Utilities Commission, and 
tha t  not  having done so, this Court  is without original jurisdiction i n  the 
matter." 
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The facts, as shown by admissions in the pleadings and a t  the trial, 
are as follows: 

1. The plaintiffs own certain properties, real and personal, located in 
Xoore County, Kor th  Carolina, about four miles from the main trans- 
niission lines of the defendant. The  said properties were designed for 
use and were used by the plaintiffs, prior to 1 &lay, 1931, as a resort 
for the public. Such use required electricity, for  both power and 
lighting. 

2. From about 10 July,  1924, to about 1 May, 1931, the defeudant 
furnished to the plaintiffs on their said property electricity for both 
power and lights, using for this purpose a line which extended from its 
main transmission lines to said property, a distance of about four miles. 
Meters were installed by the defendant a t  the end of said line on the 
properties of the plaintiffs and from time to time the defendant made 
necmsary repairs to said line a t  its own expense. 

4. On or about 1 May, 1931, the defendant suspended its service to the 
plaintiffs because of the failure of the plaintiffs to pay service charges 
due to the defendant a t  that  date. While such service was suspended, 
tlie defendant notified the  lai in tiffs that  i t  would not renew such service 
to tlie plaintiffs unless and until the plaintiffs, a t  theii, own expense, 
made certain repairs to  the line estending from its main transmission 
lines to the properties of the plaintiffs. Thereafter, on or about 1 S O -  
vember, 1931, the plaintiffs paid to the dr>fendant all sums due the 
defendant for service rendered to the plaintiffs by the defzndant prior to 
1 May, 1931, and requested the defendant to renew said service over said 
line. 'The defendant refused to renew such sen-ice unless and until the 
plaintiffs, a t  their own expense, made necessary repairs to the line ex- 
tending from its main transmission lines to the property of the plaintiffs. 

5. The plaintiffs, by petition, instituted a proceeding bcfore the Sort11 
Carolina Corporation Comnlission for an order requiring tlle defendant 
to renew its service to the daintiffs .  The defendant filed an  answer to 
the said petition. The proceeding pended before the commission until 
some time in December, 1032, ~vhen  i t  was dismissed by the Comniission 
because of the failure of the petitioners or the respondent to prosecute 
the same. N o  further proreeding has been instituted before the Corpo- 
ration Commission or before its successor, the Utilities Commission. to 
determine the righis of tlie plaintiffs and the defendant with respect to 
the matters in controverqy between them. 

On these facts, tlle court was of opinion that  the Superior Court of 
Moore County is witliout jurisdiction to hear and cleterniine tlie action, 
and accordingly sustained the demurrer of the defendant. 

Frorn judgment that  plaintiffs recowr nothing of the dcfendant by this 
action, and that defendant recover of the plaintiffs its costs, the plain- 
tiffs appealed to the Supreme Court, assigning error in tke judgment. 
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H.  F. Seawe l l ,  J r . ,  for  plaintiffs. 
U.  L. S p e n c e ,  TV. D. S a b i s f o n ,  a n d  A. Y .  A r l e d g e  for d e f e n d a n t .  

CONKOR, J. I f  on the facts admitted in  the pleadings and a t  the trial 
of this action, tlie plaintiffs had a legal right to the service ~ ~ l i i c h  they 
requested of the defendant, the Superior Court of Moore County had 
original jurisdiction of the cause of action alleged in the complaint, and 
there is error in the judgment, in effect, disnii~sing the action; on the 
other band, if the plaintiffs had no legal right to such servicc, in the 
abbenee of an  order of the Utilities Commiqsion requiring the defendant 
to furnish such service to tlie plaintjffc, upon such terms a i  the said 
Commission shall hare  determined, there is no error in the jutlgnient, 
and the same should be affirmed. 

We are of opinion that  on the facts appearing in the record the plain- 
t i f f~  had a legal right to the servicc which they requested of the defend- 
ant, and that  the refusal of the defendant to furnish such service a t  the 
request of the plaintiffs was ~ ~ ~ r o n g f u l ,  because such refusal was a breach 
of a duty which the defrntlant owed to the plaintiffs, ~vhether contractual 
or statutory. F o r  that  reason, tlie judgment in this action must he 
rerersed. 

T h e n  a public service corporation, engaged in business as a public 
utility, has furnished service to a customer througl~  a pcriod of gears, 
the customer is entitled to a colztinuance of such service. or i n  the event 
of a temporary suspension of such service, for good causc. to its restora- 
tion, ~vithout having first obtained an  order to that effect from the State 
Utilities Commission. I n  such case, the public service corporation has 
no legal right to refuze to continue or to restore such service without 
hnving first obtained an  order to that  effect from the State Utilities - 
Commission. I t  is prorided by statute that  "upon finding that public 
eonvenicnce and necesqitp arc no longer served, or that  there is no reason- 
able probability of a utility realizing sufficient rexenue from the serrice 
to meet its expenses, the Commission shall have power, after petition, 
notice, and hearing, to authorize hy order any utility to abandon or 
reduce its service or facilities." Sec. 32, ch. 307, Public Laws of S. C., 
1933: S. C. Code of 1935, sec. 1112 (32).  

The judgment in this action is 
Reversed. 
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ORCIIARD S C E S I C  I)EVELC)PJIEXT COJII'.\ST v. I3OS J I A R C I I E .  

(Filed 24 February, 1937.) 

1. Mortgages § 4 h L e s s e e  of mortgagor held entitled to  unfixed chattel a s  
ag:iinst purcliaser a t  fol~eclosure sale. 

The owners of a building execnted a deed of trust on same, "together 
wit11 all engines, boilers, . . . all lienling apparatus. . . . : n ~ d  all 
tislures of every tlescription belonging to the mortgngor~." Therenfter a 
lessee of the ccstztis bonglit and installed an Iron Fireman Stoker for use 
in connectio~~ wit11 the heating plant. The deed of t r m :  \vas foreclosed, 
tlic' property being described in tlie identical terms nsctl in tlie deed of 
trnst. I t  \vns found as  a fact that the stoker was comp'ete in itself and 
could be rcnio~etl without injury to the freehold, ant1 plnintiff pnrclinser 
ab:mdoncd any contention that it  was a fixture. Bcltl:' Since the stolrer 
\\-:IS not col-crctl by the deed of trnst and  as not affisetl to the realty, 
tlltl lcsscc~ is cwtitlcd to remove same a s  against the grnntee of tllc 1)lur- 
cl~nscr a t  the sale, nor is the lessee estopped to assert its claim 1)y fniling 
to  assert title a t  the snle and gire notice of its claim, since only prop- 
erty "belonging to  said mortgagors" was sold under tlie forecloswe, 
:inti since it  was found as  a fact that no  officer or agent of the lessee nmdc 
; ~ n g  reprcsent:~tion in regnrd to the o~vncrship of the stolm-. 

2. Estoppel § 6r- 

-1 l c s s ~ ,  owling an ~infised chattel i11 the building, is not estol>petl from 
nercrting o~vnersliip as  against the purchaser a t  the sale uu~tler foreclosure 
by failing to assert title a t  the sale w11en the description of the ~ ~ r o p e r t y  
nt the snlc covers only property "belonging to the mortg;agors" and does 
not illclutlc the lessee's chattel. 

AFPE:AI, by  plaintiff f r o m  Phillips, J., a t  S o r e m b e r  Term.  1936, of 
~ U X C O ~ ~ I D E .  

Civil action to  reqtrain removal of I r o n  F i r e m a n  Stoker  frolll I3011 
Marche building i n  Asherille. 

r 7 1 lie essciitinl facts  aq found  by  the general county court  follon-: 
1. 011 14 February ,  1929, Morris  Lipin&y and  wife executed deed of 

t rust  i n  favor  of S o r t l ~ w e s t e r n  N u t n n l  L i fe  Insurance  C'omlmn!- on the  
E o n  Marclie building i n  Asheville, "togethw wi th  all engines, boilers, 
. . . all l ieatinp apparatuq,  . . . and  all  fixtures of e w r y  de- 
scription belonging to said mortgagors," etc. 

1. T h e  I r o n  F i r c m a n  Stoker  v a s  purchased and  instslled i n  -hlgnst,  
19.39. by the Boil Marclle, Inc.,  a t enan t  under  lease f r o m  Morris  Lipin-  
sky :ind v i fc .  Tlii, stoker is a mechanical dcricc, used f o r  heat ing the  
boilcr in said bi~i l t l ing,  colnplcte within itself, and  can  bo removed 113th- 
out illjliry to  tllr  frwliold. I t  v a s  m v e r  the property of the  owners of 
sclid h i l d i n p .  

3. 111 1905, tlic dcccl of t rust  nbovc mentio:iecl n as forec.losec1 i n  equity, 
the property sold being described i n  the  esnclt terms used i n  the  deed of 
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trust. The tenant, Bon Marclie, Inc., filed an  ansxTer in said action, but 
raised no issue as to the title to the I ron  Fireman Stoker. The S o r t h -  
\vestern hIutual Life Insurance Company becanle the purcl~aser at said 
sale, and in 1936 sold the p r o p ~ r t y ,  so acquired, to the Orchard Scenic 
Derelopment Company, plaintiff herein. 

4. I n  purchasing said property, "the plaintiff relied upon t l i ~  judg- 
ment of the Superior Court and tllc titlc acquired from the commis- 
sioner, reasonably beliming and did believe that  i t  n a s  purchasing and 
obtaining thereunder the I ron  Fireman as a par t  of the heating appar- 
atus eo~l~leeted with the aforc-aid Bon Alarche builtling. I I o n e ~  c-r, no 
officer or agent of the Bon hfarche, Inc., eyer a t  any time made any 
repre-entation regarding the ov-nership of said I ron  Fireman, or dis- 
cussed tile >amp in any \ray ~ i t h  the plaintiff or any officer or agent 
of the plaintiff." 

5. On the h a r i n g .  the plaintiff abandoned any contention that the 
I ron  Fireman n as a f i s twe or had l~rcolne a p r t  of the realty. 

1 -~mn these. the facts chiefly pertinent, there v n q  judgment for the 
plaintiff i n  t h ~  general county court. which n as r e~e r sed  on appeal to 
thr  Superior Court. 

From this lnttcr judgment the plaintiff appeals, aqsigning error. 

J. 11'. Plcss f o ~  plirinf i f ,  cippellrcizf. 
Aclnms cC. 4dams  for d e f e ~ t l u n  f ,  appellee. 

STACX, C. J .  T i t h  the finding that  the I ron  Fireman in question  as 
not co7-errd by thc tleed of t ru i t  ant1 the further concession that  it never 
l~ccame n fisturt, or a part  of the realty, Springs /'. Reiiiliiiq C'o.. 205 
S. C'., 44-1, 171 S. E., 63,5. i t  follolvs that  the ten:rnt's right to rcwoye 
the same can only hc denied, if a t  all, on the principle of estopl~cl, Bct,lb 
T .  TTrinder, 19s N. C., 18, 150 8. E., 489, nhich  is here negatixed by the 
finding that  "no oficaer or agent of the Ron hfarche, Inc., e w r  a t  any 
tilne made any r e l ~ r e i ~ n t a t i o ~ i  regarding the onnerchip of said I ron  Fire- 
man, or di.cnsscd the same in any Tray ~ v i t h  the plaintiff or any o%eer 
or agent of the plaintiff." 

I t  i? true that '  nliere one +tand> by ant1 vitliout protest \llffers hii, 
~ , r o ~ , c r t y  to 1 ) ~  sold to an illnocent pnlc~l~acrr ,  it i ,  but nicc>t that flicrc~- 
after  he shoultl be estopptd from den? ing the titie acquired a t  4 t i  salt. 
Al[i~LITc(~ljJ 1 , .  l ~ 7 i i ~ i ~ , < ,  o i ~ f ( ~ ,  1 1 2 ;  $5'11qq 1 .  ~ ' r c d ~ f  c'orp., 196 x. ( I . ,  

97, 144 S. E., 654;  Il ruaf Co. 1 $ .  TT'yciif, 191 N. C., 133, 131 S. E., 311; 
17pfon 7%. Fcrcbee. 176 S. C., 194. 100 S. E., 310; LelZoy v. Sftnnzboiit 
( ' i i . ,  165 K. C., 109. SO S. I?., 984; TIolvzcs z.. Crolc~ell, 73 X. C., 613; 

I r,~rfielil 1 % .  J I o o i ~ ,  44 S. C.. 159. ' T h a t  I knon-ingly- induce my neigh- 
ljor to regard as true is the truth as betneeu us. if he 11a~ been misled to 
his injury 1,- 1117 ai*c \  eration or conduct"-lT7cl71, ( 1 .  .I., in Boildie c. 
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Bond,  154 S. C., 359, 70 S. E., 824. I n  the instant case, llowevcr, there 
is no contention that  the I ron  Fireman was covcred by the deed of trust. 
or that it was offered for sale by the commissioner. Only the property 
"belonging to said mortgagors" n.ns sold under the forec'osure. Hence. 
the docltrine of estoppel would seem to be inapplicable. 

The case of Bank z.. Plnnfing nnd Refining Co., 107 La., 650, quite 
similar i n  many respects to the one a t  bar, is distinguishable by reason 
of the fact that  there "the opponent stood t)y and without proteqt suf- 
fered these movables to be thus sold." 

On the record, the judgment of the Superior Court appears to he 
correct. 

Affirmed. 

(Filed 24 February, 1937.) 

1. Insurance 3 34:i-Evidence held for jury on issue of whether disease 
causing disability was chronic within terms of policy I imiting llitbility. 

The policy in snit provided monthly disability benefi~:~ of $30.00. but 
stilmlatecl that if the disease causing disability were chronic, insurer's 
liability shonld be limited to two montlily payments per year. Th? evi- 
dcncc tended to show that insured was disabled for n period of five 
mt)nths, which disability was caused by pulmonary tubercnlosis, and there 
was evidence that the disease causing the disability ~ ~ - n : s  ant1 is chronic. 
IIr ld :  Under the terms of the policy insurer conld recover only two 
months disability benefits if the jury should find from the evidence that 
the disease causing the disability was and is chronic, and it mas error for 
the trial court to pcremptorilp instruct the jury that insnrer was cntitlctl 
to recover disability benefits for the fire months sued for. 

2. Appeal and Error § 46- 
Where a new trial is awarded on one esception, esceptions relating to 

matters not likely to arise on a subsequent hearing need not be co~lsidered. 

APPEAL by defendant from Phillips, ,J., at  -1ug11st Term, 1936, of 
I h x c o ~ r n ~ : .  Kew trial. 

This is an  action to recover on a policy of insurance. The action was 
begun in x court of a justice of the peace of Buncombe County. From 
an adwrse judgment of said court the plaintiff appealed to the Superior 
Court of said county. 

At  the tr ial  in the Superior Court the defendant admitted the issuance 
of the policy sued on to the plaintiff. and its liability to her under its 
provisions. The controversy between the parties involved only the 
amount ~ ~ . h i c h  the plaintiff is entitled to recoyer of the defendant in this 
action. 
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The policy provides that  subject to its prorisions the defeiidant bl~all 
pay to the plaintiff a monthly indemnity of $30.00, for  such time as the 
plaintiff shall be totally and continuously disabled because of disease 
from pcrform;ng duties pertaining to her occupation. I t  further pro- 
T ideq that "if c11c11 diwhility or other losq is clue. directly or indirectly, 
n-holly or in part, to hernia or such disease or illness vhich  has become 
chronic, the conipang's liability in any one policy year shall be limited 
to  tn o months indemnity a t  the rate of monthly indemnity hereinhefore 
specified." 

There n a s  evidence tending to <how that  plaintiff became ill 01-1 28 
.Tuly, 1035, and that she ha. lwen ill continuously since that  date:  tliat 
her illness n as p111n1onary t u h e r c ~ ~ l o s i ~ ,  and that  by reason of said dis- 
ease she n a s  total17 dicahletl to rcrforrn t h ~  duties pertaining to her 
oc.cuption from 2\ Jiily, 1!13.i, to 97 D~ceniher,  1035-a period of file 
months. 

The plaintiff eontendetl tliat under the provisions of the po l i c  she is 
clititlcd to recor er of tlic defemlant a monthly indemnity of $30.00 from 
% July,  1035, to 28 December, 1035, to n i t :  $150.00, less the premiums 
due on said policy for 5 months, to n-it: $0.50. 

There a a s  eridence offered by the defendant tending to show ihe dis- 
raze from n l~ ic l l  plaintiff suffered,  nil n-hich resulted in  her diqability, 
11 as and is cl~ronic. 

The defendant coiltendeci that untler the provisions of the policy the 
plaintiff i~ entitled to recox cr of the defendant a monthly indenlnity for 
only t n o  niontlls, to xiit: $60.00, less the preminme due for wid  t ~ ~ o  
monthq. to n i t  : $3.50. 

The i.;bues submitter1 to the jury were ansn-ered as fo l low : 
"1. Vra\ the policy of health and accident insurance, No. 979.435, 

issl~eci to the plaintiff by the defendant, in force from 25 July, 1925Z 
A h s ~ v e r  : 'Yes.' 

" I " .  Was the plaintiff Ruth  Brook< totally disabled from illness and 
co~~f ined to her bed, and daily attended hy a phyqician from 28 July,  
1035. to 28 December, 1935 ? Alnrn er : 'Yes.' 

"3.  If so, in v h a t  amount, ~f any, is the defendant indebted to the 
1)laintif-f under and by reason of the policy S o .  979,438, for the l~eriod 
i~ om 2 b  July,  1035, to 2s I)ecernber, 1035 ? h s \ i  er : ($140.50.' " 

Fro111 j ~ ~ d g ~ ~ e i i t  that !)laintiff iworcJr of the. dcfrntlant the %urn of 
$140.50, and the costs of the action, the defendant appealed to the 
Supreme Court, assigning numerous errors in the trial. 

TT'. F.  Toms for p la in t i f f .  
.I. L n u r e n c ~  J o n e s  a n d  J a m e s  S .  EIozucll for  d e f e n d a n t .  
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CONKOR. J. A t  the trial of this action the court instructed the jury - " 

with respect to the third issue as follows: 
"Thc court charges you that  if you find the facts to be as the evidence 

tends to show-that is, the evidence of the plaintiff and of the clefend- 
ant-you will ansver the third issue '$140.50.' " 

The defendant excepted to this instruction and on its, appeal to this 
Court assigns same as error. Tlie assignn~ent of error is sustained. The 
defendant is entitled to a new trial. 

There was evidence tending to show that  the disease from which the 
pIaintiff suffered from 25 July,  1935, to 28 December, 1935, and whicli 
resulted i11 her disability, was and is chronic. I f  the jury shall so find, 
under the pro~is ions  of the policy and under proper instructions by the 
court, plaintiff is entitled to recover of the defendant a monthly indem- 
nity of $30.00 for only two months, less the amount due the defendant 
as premiums on the policy. 

I t  is needless to discuss other assignments of error on this appeal, or to 
decide the questions presented by said assignments. I t  i ;  not likely that  
these questions will arise upon another trial. 

The contentions of the parties arising on the evidence v i l l  doubtless be 
presented to the jury a t  the new trial, either by appropr  ate issues or by 
full instructions by the court on the issue involving the amount which 
plaintif? is entitled to recowr of the defenclant. 

The defendant is entitled to a new trial. I t  is so ordered. 
Kew trial. 

(Filed 21 February, 1937.) 

1. Banks and Banking 5 9- 
Tlie relationship of dc>btor and creditor exists between a bnnli and a 

guara~itor of payment on a note payable to the bank, and the bank may 
apply the guarantor's deposit in n checliing ncconnt lo the note upon 
nonpayment a t  maturity by tlie maker. 

2. Limitation of Actions 5 1%- 
Tlie al~plication by tlie pnycc 11a1ik of tllc clieclii~ig depo.it of tlic 

gnaralitor of payn~e~it  of the note is a part p;~)-riient rcpelliiig tlie bur of 
the statute of limitations. 

3. Appeal and Error 5 39- 
A jutlgmcnt will not 1)c distnrbctl 011 :~ppc';~l, cwn if partly crrolieoii~. 

when tlie jndgment is in conformity 11-it11 the ultimate riglit\ of the 
parties, since the litigants are interested i11 practical errors which result 
in liarm n~itl not ill tlieorcticnl ones wliicli produce no injury. 
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APPEAL by plaintiff from H a r d i n g ,  J., a t  August Term, 1936, of 
Macos .  

Ciri l  action to recover on contract. 
The facts are these: P r io r  to 15  December, 1930, tlie defendant 

becamc indebted to the plaintiff in the principal sum of $1,452.38, 
rcprescnted by time certificate of $1.256.67 (reiiilled 30 Octobrr, l031) ,  
and checking account of $105.71. On said date the defendant, being 
financially emlxirraksed, n a i  allonetl to operate only under re.trictionq, 
and continued under such reqtrictions until 14  F e b r u a r ~ ,  19.14, xhen  i t  
again resumed its full qtatus as a solrent banking in>titution. On 12 
February, 1934, har ing  ill its possesbion a past-due note of $1,000, 
esecnted hy C. L. I n s r m i  and endorscd and "pagment guaranteecl a t  
any time after maturity" by plaintiff, tlie same n a s  bet off and charqed 
again-t plaintiff's account. l~e fendan t  admits its liability to  l~laiiitiff 
for  the balance of said account. 

The court, heing of opinion that  the defendant had the right to charge 
plaintiff's account n i t h  <aid  not^, upon nhich  he v a z  entlorvr and 
guarantor, before i t  \ \as barred by the statute of limitations, so in- 
structed the jury and gare  judgment accordingly, from ~ r h i c h  the plain- 
tiff appeal" assigning errors. 

.T. S. X o o d y  a n d  George  B. P n f f o n  for  p l a i n t i f ,  appe l lan t .  
J o n e s  & J o n e s  and G. L. IIouclc f o r  defendant, appel lee .  

Sr1c.r. (2. J .  I t  nil1 be ob.erved that  the plaintiff n-as not olil! all 
endorser of the Ingram note, but also a guarantor. As such, the relation 
of debtor and creditor existed bet- een him and the defendant, and under 
the decision in  T r u s t  6'0. c. T m s f  C'o., 188 3. C., 766, 125 S. E., 536, the 
charge or credit 11-as properly entered in respect of the checking accomt,  
if not the certificate of deposit, which nould rrpel the bar of tlie stntutc 
of limitations, the only point in diqpnte, and ultimately end in the same 
result as the judgment entered belov. Hence, the trial \till not be dis- 
turbed. I t  is not after the nlanner of appellate courts to upset jildg- 
nients n hen the action of the tr ial  court, eren if partly erroneous, could 
by 110 poqiibility irijure the appellant. B c c h f c l  v. I17enrer, 202 S. C., 
556, 164 S. E.,  338; B a n k  v. AVcCzillers, 201 S. C., 440, 160 S. E., 404; 
Daniel 7'. P o w e r  Co..  zbicl., 680, 161 S. E., 210; Rnnh- in  1%.  Ontcs ,  153 
N .  C., 517. 112 S. E., 32;  Butts 1 . .  S c r e ~ c s ,  05 N .  C., 215. Litigants are 
intcreited in practical errors ~r l i ich  result in harm, not in theoretical 
ones which produce no injury. Tl-lzite T .  S l c C a b e ,  208 N. C., 301, 180 
S. E., 704; S. 1 % .  f l e t r l ,  100 N. C., 273, 154 S. E., 604; l l r e ~ ~ e r  /-. E i n g  
a n d  T7ct11c, 177 N .  C!., 476, 99 S. E., 358. 

The l'ertinent tlecisioliq are to the effect that  ('a hank has the right to 
apply the debt due by i t  for depo~i ts  to any indebtedness by the de- 
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positor, in the same right, to the bank, provided such indebtedness to the 
bank has matured." X o d g i n  v. B a n k ,  124 N .  C., 540, 32 S. E., 887, 
and cases there cited. See, also, In r e  B a n k  of S a m p s o n ,  205 S. C., 333, 
171 S. E., 436; L u m b e r f o n  v. H o o d ,  Conzr., 204 N.  C., 171,167 S. E.. 6-11; 
Cobzrrn T. C a r s t a r p h e n ,  194 N. C., 368, 130 S. E., 596; i l loorc  I * .  B a n l i ,  
173 N .  C., 180, 91 S. E. ,  793; D a v i s  v. X f g .  Co., 114 X. C., 321, 10 
S. E., 371; A d a m s  2.. B a n k ,  113 N .  C., 332, 18 S. E., 513. 

H a d  the plaintiff been simply an  endorser, and not a <guarantor of the 
Ingram note, a different question might have arisen. H a r r i s o n  c. H a r r i -  
son,  118 Ind., 179, 20 K. E., 746, 4 L. R. A,, 111; 3 R .  C.  L., 591. I l o ~ v -  
ever. we make no present ruling on this question as i t  is unnecessary to 
do so. 

The verdict and judgment ~i-i l l  be upheld. 
S o  error. 

ST.ITE Y. CLARSIA S'I'I\VISTER a s n  LEOSAItI) WOOD. 

(Filed 24 February, 1937.) 

1. Fornication and Adultery § 4- 
In this prosecution for fornicatioii and adultery, the evideiice, tliongli 

lnrgel~  circumstantial, i s  he ld  sufficient to be submitted to the jury. 
2. Crinlinal Lam § 77d- 

The record duly certified imports verity, and the 13upreme Cuurt i h  
bound thereby. C. S., 643. 

3. Criminal Law 5 32a- 
Although circumstantial evidence is a recognized i~,str~~inental i ty for 

the ascertainment of truth, where it is relied on for a con~iction it mn\t 
establish defendant's guilt to a moral certainty, ant1 exclude eyery otllcr 
rc~asonable hypothesis, and the instruction in this case on the question 
t s  hr ld  for error. 

APPEAL by defendants from I f a r d i n g ,  J., a t  August Term, 1936, of 
XACCIK. 

Criminal prosecution tried upon indictniellt charging the defendants 
with fornication and adultery. 

Verdict : Guilty. 
Judgment:  Iniprisonrilent for one year as to each defendant. 
The defendants appeal, assigning errors. 

Attorne?y-General Seawe l l  and  Ass i s tan t  Attorney-Cf(7neral ; l I c ~ ~ I u l l u r ~  
for t h e  S t a t e .  

George U .  P a f t o n  and J .  S. N o o d y  for de f endan t s .  
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STACY, C. J. Without undertaking to state the facts, which are 
largely circunlstantial i n  character, it  is enough to say the evidence 
offered b ~ -  the prosecution is of sufficient probative value or force to 
sustain a conviction. The defendants did not testify. 

Spcaaking to the effect of circumstantial exiclence, the court instructed 
the jury that  '(the law does not require the State to offer midence or' 
facts nhich  if established beyond a reasonable doubt will allow the jury 
to infer the act of intercourie." We are constrained to believe tliat this 
instruction has been erroneously rtlported, hut it is here in a record d u b  
certified, C. S., 643, nliich import. verity, and we are hound by it. 
S. v. B r o w n ,  207 N .  C., 156, 176 S. E., 260; S. c. L u m b e r  Co. ,  h i d . ,  47, 
175 S. E., 713; S. c. W h e c l c r ,  185 S. C., 670, 116 S. E., 413. 

Even though a lapsus  l ~ n q z m ,  it  constitutes one of the rasualtiei 
which, now and then, befalls the most circumspect in the trial of causes 
on the circuit. S. C. R h i n e h a r f ,  209 N .  ('., 150, 183 S. E., 388; S. v.  
Griggs ,  197 N .  C., 352, 148 S. E., 547; S. c.  K l z n c ,  190 N. C., 177, 129 
S. E., 417. 

Again, speaking to the value of circumstantial evidence, the court in- 
structed the jury:  "I h a ~ e  heard gentlemen of high character say tliey 
would not convict anybody on circumstantial evidence. . . . I reckon 
they are honest about it, but that  sort of man is not a competent juror, 
. . . and if there is any one on the jury in this case n ho thinks that  
miy, let me know and I will withdraw a juror and order a mistrial." 
The Attorney-General concedes that  this espreszion iq iome~vhat graphic 
and that  the learned judge was perhaps narmer  in his appreciation of 
circumstantial evidence than the case warranted a t  that itage of t h ~  
trial. , \I .  1 , .  I l o r n c ,  171 N .  ('., 757, b8 S. E., 433. I t  i i  true tliat cir- 
cumitnntial evidence is not only a recognized and acccptcd i11strumr.n- 
tality in the a ~ c e r t a i n r ~ i ~ n t  of truth, hilt also in marly ilistancei, quite 
cqsential to its establishment. S. 7 ' .  ( ' o f f e y ,  210 N. C., 561, 187 S. I;' . 
754; 8. i .  -lIcLeotl, 198 N. C., 649, 152 S. E.. b9.3; S. 1.. Pl! j ler,  153 
x. C'., 630, 69 S. E., 269. Ho~vcrer ,  the rule iq, that  whcn the State 
rrlies upon circmnztantial evidence for a conviction, the circumstances 
and evidence muit  be such as to produce in the niinds of the jurors a 
moral rertainty of the defendant's guilt, and exclude ariy other reaion- 
able hypo t l~es i~ .  S. 2 % .  S e t c t o n ,  207 N. ('., 323, 177 S. E., 154; 8. v .  
J I t L c o t l ,  5i1p1.n; S. P'. l l l c l f o n ,  187 S. C'., 481, 122 S. E., 1 7 ;  8. v .  W i l -  
c.o.c, 132 S. C., 1120, 44 S. E., 625; S. e .  Goodson,  I07 X. C., 798, 12  
S. E., 320; S. c. Brackc i l l e ,  106 X. ('., i01, I1 S. E., 284; R i p p e y  c .  
X ~ l l c r ,  46 K. C., 3-79; 23 C. J., 49;  8 R. C. I,., 225. See ,C. 1 , .  SIat the lcs ,  
66 S. C'., 106. 

Fo r  the error as indivated, a iiew trial must he anarded. I t  is so 
ordered. 

Yen- trial. 
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J IELLIE  GAIIAGAN r. A. W. WHITEI IURST.  

(Filed 24 February, 1037. ) 

Mortgages 5 37-Ccstui may n1a in t ;h  action against trustee for  account- 
ing without introducing t h e  note and deed of t rus t  i n  evidence. 

Plaintiff, the ccs tu i  qzlc l r f c s t ,  instituted this action against the trustee, 
contending that the trustee had foreclosed the deed of trust ant1 had 
fnilctl to apply the proceeds of the sale to the satisfaclion of the note 
iecnred by the instrmnent. H e l d :  Plaintiff's action is for an nccouuti~ig 
of tlie proceeds of sale, and not nn action on the note, and defendant's 
c30ntrntion that plaintiff could not maintain the action without introducing 
the ~ io te  and deed of trust in e~ idence  is untenable. 

A i ~ ~ ~ , . \ ~  by plaintiff f r o m  Pllillips, J., a t  September 'Term, 1936, of 
Illanrsos. Reversecl. 

Th is  n-as a n  action for  a n  accounting, the complaint alleging t h a t  the  
defend: l~i t  as  tlic truqtee i n  a deed of t rust  h a d  sold land  under  fore- 
c1oslu.c and liad failed to  aecouut to  the plaintiff, tlie r c s t ~ ~ i  q u e  f r lrs f ,  f o r  
the  proceeds. 
-1 co~npulsory  reference v a s  ordered, and, upon  the  ccnling i n  of tlie 

report of the  rd'crce, tlic plaiiitiff filed exccptioas and  asked f o r  ju ry  
t r ia l  upon  cer tain i s u e s .  TTllien tlie action x a s  heard  i n  the Superior  
Court,  a t  tlie conclusion of tlie evidence offered by plaintiff, defendant 's 
 notion f o r  judgment of nonsuit was allowed. 

F r o m  judgment dismissing the  action plaintiff appeal td.  
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her  ~ r o ~ ) o r t i o n a t e  par t  of the amount  realized f r o m  the  sale of the land. 
S h e  bar-> this n-ould he $3,19S.PG. 

P la i i~ t i f f  f u r t h e r  te,tified t h a t  she delivered the note to the  defendant, 
and  t h a t  i t  had  been i n  the Cit izrns Bank  a i d  she had  never gotten the 

L 

paper h c k .  She  did not offer i n  e~i t le i lce the  note and  deed of trust,  
though amilahle .  

T h e  court  below was of opinion t h a t  i t  was incunlbc~nt upon the plain- 
tiff, ill older  to  make out her  case, to  offer the  note and  deed of t rust  i n  
support  of her  c lai i i~,  ant1 based his rul ing i n  sustainiilg the motion f o r  
nonsuit upon t h a t  grouiltl. Ilene\-er. i n  the r i e v  n e  take of tlie c a v ,  ~t 
was not necessary tlmt this he done. T h e  plaintiff n as  not 5uing on t l ~ c  
note, hut  instituted this t!ction a e a i l i ~ t  tlie trustce n h o  forccloietl the deed - 
of t r u ~ t  f o r  a n  accouilting of the  proceed5 of the sale. C'nrdtn  1 % .  AII(- 
( 'o~nci l ,  11G I\-. C., 875;  I:t~ltlo~ij 1 , .  Archer, 1 3 1  S. C., 237;  Lcdiortl  I .  

E:',~ccrsorz, 135 S. C., 502 : J l l l c ~ a  P. Il'nlh c r ,  179 S. ('., 479 ; /It111 !. 
(:/c,sccil. 179 S. C'., 657. I I e r  eritleilce, therefore, \ \ as  kufficient to  l i u ~ e  
entitlctl her  to go to tllc j n r y  up011 the  issues raised, and there was e r ror  
i n  sustaining the  motion to nonsuit. 

Rerersed. 

(Filed 24 Febrnarj-, 1937.) 

tVi l l s  a BBr-Remainder to "lirirs" lirld to xec;t at time of testator's 
tlcath ztnd not death of life tcmant. 

'I'cbtator left crrtniii re:alty to his n-ife for life, "the same to revert to 
a~l t l  11cc.onic the l)rol)csrty of my heirs in cqual proportion nntler the rnleb 
of tltwc,l~t a t  the clc;lth of lily said \\-iff,." H ~ l t l :  The words "my heirs" 
Iiavti :I dvfinite 1cg;ll signifitxnc.c.. a n d  tlic remainder wstcd i ~ i  the heirs 
:IS of tlic time of t l i r x  t1e:~tli o f  the tc1st;ltor. n11d npun the clr:itii of :L $011 of 
t l ~ c  tc.st:itor prior to  the dc:itlk of tcstator's widon-. the lands so devised 
to  tlir son I~elr~ng to his c~st:~te ;Is :~g:~illst his cliilclren him surviving. 

A l ~ ~ ~ v , i ~  Ly philitiff f r o m  IIctr.tl!~g, ,I., a t  S o ~ e m b e r  Term,  1936, of 
?cl .~t  oh .  Rerersctl. 

I ' t ' t~t lon 1))- l h i l ~ t i f f  n~ a t l ~ i l i i i i ~ t r a t o r  of ~ 3 t u t e  of S a m  I". F r a n k \ .  
dece:tv~tl. to ~ c l l  lalid to c2reatc~ a.set. to  pay tlebts of the  dccetlcnt, heard 
upon :~greetl -tntcment of facts  as to tlic rlglit to  the proceeds f r o m  the 
.ale vf c.t.1 tail1 lot.. 

l"1.011i jii,lg~l,elit tllnt plaintiff as  administrator  was not entitled to  the  
~ ) I U ( + U  (1- flo111 .ale of ,aid lot-.  lain in tiff appealed. 
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Gilwler A. J O I I E S  ~ O T  plainti f .  
G. L. IIoltcli f o r  clefenclanfs. 

DEWS, J. The decision of this appeal turnr upon the construction 
of the will of E. H. Franks, the father of plaintiff's nitestate. This 
v i l l  contained the f o l l o ~ i n g  provision: "I give, devise, and bequeath to 
my beloved wife, Ellen Franks, my two storehouses and lots on Maill 
Street, in the to~vn  of Franklin, and my  dwc~lling house and lot, also on 
Main Street in the town of Franklin, for and during the tern? of her 
natural life, antl no longer. The qame to revert to and become the prop- 
erty of my heirs in equal proportion under the rules of' descent at the 
death of niy said vife." 

E. H. Franks died in 1920, and was survired by his nidon-. Ellen 
Franks, and by several cliildren, one of whom was Eanl L. Franks. 
Sam I,. Franks died in 1933, leat ing surriving him his widow, the de- 
fendant Eloise G. Franks, antl two daughters, the defendants Xarparet  
Franks nnd Katherine IIenry. Ellen Franks, the widow of E .  H. Franks 
and the life tenant under tlie quoted clause of the will, cl ed in 1931. 

The question preseiitetl is whether the ultimate taker:, under the  dl 
of $2. H. Franks, designated as "my heirs," are to be ascertained a t  the 
tlcntll of the testator or a t  the death of the life tenant. 

The appellees contend that  the latter view should be adopted, and that  
Sam I,. Franks being dcad at the time of thc death of Ellen Franks, hic 
childrt~ii took as heirs of E. H. Franks under the prorisions of the will. 
:in(] they contcnd tll:~i thc languagc of tlie devise "the same to rcvert to 
:1nJ bcconic the property of my  heirs . . . at  the death of my wife" 
indicates a testamentary intention to that  efiect. 

But  we c o ~ d ~ ~ t i c  that  this interpretation should not hc held to p r e ~ a i l  
again-t the controlling effecat to be giren the use of the words "my heirs." 
Tliose n-ords have a definite legal significance, and their meaning here 
must be interpreted to designate those who :inswered to iha t  description 
a t  the time of tlie death of the tes ta~or .  This case falls within the n ~ l c  
laid tloun in TT'i/l!/ 1 % .  I l ' i f f y ,  181 X. C.,  3 7 5 ,  and the authoritie. there 
cited. I l ' e ,~ t fc lc l t  is. l?c~p:o l t l s ,  101 S. C., 802;  Trust  Co .  1 % .  S i c ~ ~ ~ ~ z s o ~ ~ .  
106 S. C.. 29;  , 9 1 c p h c l l ~  I > .  Clurk,  n u f e ,  84. 

171mn tlic factq agreed, the administrator of Sam L. Franks is entitled 
to the proceeds of the sale of the land in the hands of the clerk as assets 
for t 1 1 ~  payment of tlie debts of said estate. 

Re~er sed .  



N. C.] SPRIXG TERM, 1937. 283 

( Filed 24 February, 1937.) 
1. ,Judgments S 22- 

An order of abatement is improperly set aside upon motion in tlic cause 
excn if the order is erroneous if  i t  were entered in accord with the course 
aud prnc t ic~  of the court, the sole remedy against an errijncous judgment 
being b~ appeal or crrtiorari. 

2. Judgments § 25- 
An irregular judgment is one entered contrary to the course and prac- 

tice of the court. 
3. Judgments 3 27- 

An erroneous judgment is one entered contrary to law. 

4. Courts g 3- 
h judge of the Superior Court may not vacate a prior order of anotller 

judge on the Superior Court for error of law, since no appeal lies frorn 
one Superior Court to another. 

6. Judgments § 23- 
Presence of cormscl for a party when a plea is heard precludes sucl! 

party from asserting escnsal)le neglect upon his motion to  set aside the 
court's order entered upoil the plea. C. S., GOO. 

APPLAL by t lefe~idants  frorn B a r d t z l l ,  J., a t  October Term, 1936, of 
WASHIS GTOK. 

Motion to vacate order of abatement. 
A t  the J a n u a r y  Term, 1936, I I a ~ r i s ,  J., presiding, a n  order of abate- 

111t.nt x i  as entered i n  the instant  taus, i t  appearing t h a t  i n  another  action 
brought by George Mr. I Ia r r i soa  against the defendants herein fo r  dam-  
ages ar is ing out of the same crossing collision, the present plaintiff hail 
been inade a p a r t y  defendant to  said action, by  order  of court, and hail 
duly filed answer therein. 

Upon niotion duly heard a t  tlic October Term, 1936, the  order of ahate- 
merit entered a t  the  J a n u a r y  T e r m  was vacated upon the dua l  ground of 
( 1 )  i r regular i ty  and  ( 2 )  excusable neglect. 

Eefendants  appeal,  assigning error. 

E. L. O w e n s  a n d  Il. S. 1Varcl for  p la in t i f f ,  appel lee .  
8. T7. S o r m n n  ancl X c L e a n  CE R o t l n ~ a n  for  d e f e n d a n i s ,  n p p e l l a n f s  

ST I(  T, C. J. Conceding, without deciding, t h a t  the order of abate- 
ment rendered a t  the J a n u a r y  T e r m  m a y  h a l e  been erroneous, and  
therefore correctable by appeal,  X o o r e  v. P a c k e r ,  174 K. C., 665, 94 
S. E;., 4-19, still i t  is not perceived wherein i t  was i r regular ly entered. 
F o u  l c r  1 . .  F ~ l r l t r ,  190 X. C., 536, 130 S. E., 315;  R o b e r t s  c. A l l l m a n ,  
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106 K. C., 391, 11 S. E., 424. An irregular judgment is one entered 
contrary to the course and practice of the court, Harrell v. 1T7elstead, 
206 K. C., 817, 175 S. E., 283; Finger v. S m i t h ,  191 S.  C.. SlS, 133 
S. E., 186; Duf fer  v. Brunson,  188 N. C., 789, 125 S. E ,  619; Carter v. 
Rountree, 109 N. C., 29, 13  S. E., 716; McIntosh N. (I. P. & P.. 736, 
while an  erroneous judgment is one entered contrary to law. Harrell 
v. Welstead,  supra;  Finger v. S m i t h ,  supra;  B a n k  v. Broom Co., 188 
S. C., 508, 125 S. E., 1 2 ;  McIntosh N. C. P. & P., 735. Relief from 
the former may be had by motion in the cause, upon proper showing of 
irregularity and merit, Groces v. W a r e ,  182 N.  C., 553, 109 S. E., 56S, 
while the latter is subject to review only by appeal or certiorari, S. v. 
Moore, 210 N. C., 686; Hood,  Comr.,  v. Stewart ,  209 S. C., 424, 184 S. E., 
36;  S. v. Hollingsworth, 206 N. C., 739, 175 S. E., 99;  1 - e w f o l ~  v.  X f g .  
Co., 206 N. C., 533, 174 S. E., 449. N o  appeal lies from one Superior 
Court to another. 8. v. Lea,  203 N. C., 316, 166 S.  El., 292; ST7ellons 
v. Lassiter, 200 E. C., 474, 157 S. E., 434. 

S o r  is it  perceived upon what ground the finding of ~xcusable  neglect 
can be sustained. I t  appears from the judgment that  Edward L. Ovens, 
counsel for  plaintiff, "was present when the said plea in  abatement lvas 
heard." This precludes any idea of excusable neglecat. C. S., 600; 
Porter v. Anderson, 208 N .  C., 529, 181 S. E., 750; K w r  v. Bonk, 205 
K. C., 410, 171 S.  E., 367; Land Co. v. Wooten ,  177 S. C., 245, 98 
S. E., 706 ; Roberts v. Allvzan, supra. 

The rights of the plaintiff were not destroyed by the order of abate- 
ment. EIe is yet to be heard i11 the IIarrison case, if so advised. H e  
~ v a s  niade a party to said action upon defendants' allqgation that the 
collision in question was due to his negligence, and he has been allowed 
to plead therein. 

Ewor .  

STA'L'E v. FRED HOLLASD asn  HOWARD 3113SES. 

(Filed 24 February, 1937.) 
1. Criminal Law 5 8- 

Wlie~l two or more persons aid and abet each other in the commis4on 
of n crime, all being present, all are principals and equally guilty. 

2. Criminal Law §§ 71, 80-Failure of affidavit to aver that  it is in good 
faith is fatal defect not curable by amendment after statutory time. 

Wliere an affidavit for appeal in  forma pauperis fails to aver tlint it is 
in good faith, it is fatally defective and is insufficient to support an order 
granting the appeal or to confer jurisdiction on the Supreme Court, the 
requirements of the statute, C. S., 4651, being mandatory and jwisdic- 
ti~?nal, and not directory, nor may the defect be curcd by amendment 
nfter expiration of the ten-clay period. 
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,IPPEBL by defendant Howard Rloses from R a r d i n g ,  J., a t  October 
Term, 1936, of J ~ c x s o n - .  

Criminal prosecution, tried upon indictment charging the defendant, 
and another, v i t h  the murder of one Alvin 3iiddIeton. 

Terdict : Guilty of murder in the second degree. 
Judgment:  Inlprisoninent i11 State's Prison for a tern1 of ten years. 
Dcfendant appeals. 

At to rney -Genera l  Seawe l l  a n d  A s s i s t a n t  A f f o r n e y - G e n e r a l  X c X u l l a n  
for  f h e  S f a f e .  

111. V .  I I i g d o n  fo r  d e f e n d a n t .  

S T ~ C T ,  C. J. The record discloses that  on 5 August, 1936, the tle- 
ceawl  was shot and killed by Fred Holland with a gun which belonged 
to the defelidant Moses. The evidence as against the defendant Mows, 
n-ho alone appealq, is sufficient to convict him as an  aider and abettor 
in the commission of the crime. There lvas also a count in the hill 
charging him with being an  accessory before the fact. C. S., 4175. 
Holland admitted the killing, u a s  sentenced to fifteen years in the State's 
Prison, and has not appealed. 

I t  is well established that  when two or more persons aid and abet rnch 
other i n  the cornmission of a crime, all being present, all are principals 
and equally guiltx. S. v. T r i p l e f t ,  a n t e ,  105; 8. v .  Gosne l l ,  208 X. C'., 
401, 181 S. E., 323; S. 2,. Jar re l l ,  141 S. C., 722, 53 S. E., 127. 

VThile n e  have examined the record and find no error appearing 
thereon, the defective a f i d a ~ i t  upon x-hich the defendant n a ?  allo~recl to 
appeal i n  forniu pauper is  necessitates its dismissal. S.  v. S f a f f o r d ,  203 
K. C.. 601, 166 S. E., 734. The defendant does not aver in his afitlavit, 
as required C. S., 4651, that  "the application is i n  good faith." S. 7%. 

S m l f h ,  152 N .  C'., 842, 67 S. E., $65. The requirements of the itatute 
are mandatorx, 8. v. X a r i o n ,  200 S. C., 715, I58 S. E., 406, and juris- 
clictional, S. 2 ' .  I 'nr ish ,  161 S. C., 659, 65 S .  E., 762, ('ant1 unlc.. tllc 
statute ir complied uitll, the appeal is not in this Court, and n-e can take 
no cognizance of thc case, except to dismiss it from our docket." I Io~ ie z j -  
cu f t  C. T l ' a f k i ~ ~ s ,  151 N. C., 652, 65 S. E., 762. 

r e  llu\ve held that  there is no a u t h o r i t ~  for granting an  appcal in 
f o r m a  pccuperis, ~r i thou t  proper supporting affidavit, in either a, criminal 
prosecution, S. c. ,lLoore, 93 S. C., 500, or a civil action. h i i ~ f o n  C. 

I I a u ~ k i n s ,  210 N. C., 658; Potce l l  I ! .  X o o r e ,  20-1 S. C., 654, 169 8. E., 
281; 8. c. Keeb lc r ,  145 S. C., 560, 50 S. E., 872. 

I t  appears that  the defendant undertook to cure the defect by nmend- 
ing his affidarit on 8 January,  1937. This n a s  too late, Bcrzcer 7.. I n s .  
Co., 210 K. C., 814, and the anlendmelit was of no avail. S.  c. P a r i s h ,  
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supra;  Powell v. Xoore ,  supra. One is permitted to :tppeal in  formu 
pauperis only by complying with the mandatory and jurisdictional re- 
quirements of the statute, which are not subject to indulgences or waiver. 
S .  v. Xoore ,  supra;  S .  v. Parish,  supra;  Berwer v. Ins .  Oo., supra. Nor 
is this a harsh rule. I t  simply means that  one who would avail himself 
of the benefits of the statute must comply with its terms. That  is all. 
See Prui t t  2'. W o o d ,  199 N .  C., 788, 156 S. E., 126. 

Appeal dismissed. 

STATE v. JAMES McNEILL. 

(Filed 24 February, 1937.) 

1. Criminal Law 9s 80, 8 3 -  
Where defendant, conricted of a capital crime, fails to make out and 

serve his statement of case on appeal, the appeal will be dismissed on 
motion of the Attorney-General in the absence of error on the face of the 
record, but where the record discloses only error in the juclgn~ent, the case 
will be remanded for proper judgment. 

a. Criminal Law 5 61- 
The punishment for a capital crime co~nmitted prior to 1 July, 1932, 

is death by electrocution, the statute substituting lethal gas being appli- 
cable only to crimes committed on and subsequent to that date. Cli. 294. 
Public Laws of 1935. 

DEYIN, J., took no part in the consideration or decision of this case. 

APPEAL by defendant from Decin,  J., a t  First  September Term, 1935, 
of IIARSETT. Remanded. 

The defendant mas tried on a bill of indictment for murder. There 
was a verdict against defendant of murder i n  the first degree and the 
judgment in the court below was that  defendant should suffer death by 
the administration of lethal gas. 

Atlorney-General Seawell and Assistant Attorney-General ;IIc;lIullan 
for f h e  S f a t e .  

S o  counsel for defendant. 

CLARKSOT, J. This was a motion made by the Attorney-General and 
Assistant Attorney-General to docket and dismiss the appeal made by 
defendant on the ground that  "the defendant has failed l o  serve any case 
on appeal within the time provided by law, and has f a ikd  to perfect the 
said appeal in the manner required by law." S. r.  ,Ugore, 210 S. O., 
450, and S .  c., 636. 
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111 S. 7.. Lnrcrcnce, 210 S. C., 741 (741-2). is the following: ( 'The 
prisoner, haying failed to make out and serve statement of c x e  on appeal, 
has loqt his right to prosecute his appeal, and the motion of the State to 
docket ant1 tliiiniss must be allowed. Homever, this being a case in 
11 hich the life of the prisoner is involved, we have examined the record to 
see if a n j  error appears on the face of the record. The  examination 
reveal. no error. P. / % .  l l T i l l z i ( r n s ,  205 S. ('., 35%; i\'. 1 % .  I < ~ I I ~ O I )  i ( 1 ( 1 ~ ,  

204." 
Tlle defmdant was convicted of murder in the first degree and the 

j u d g n ~ m t  of the court belon, in part, was as follows: "It is therefore 
ordered and adjudged that  the said prisoner, Janle. 3 I c S ~ i l 1 ,  suffm for  
his crime the 1,en:ilt- of death a i  provided by l ay ,  and to that  end-it is 
further ortlercd and adjudged that  the sheriff of IIarnett  County, in 
v-hose cuctody the prisoner now is, forthwith convey to the State's Prison 
:it Raleigh said priconer, James McXeill, and d c l i ~ e r  him to the martlen 
of the ,iaid State's Prison, and said ?James XcKcill shall t l l ~ l c  bcz wfelg 
held until 26 Octobc~,  1935, when and n here, betn eel1 the holi:.< of 6 n.m. 
and 5 :00 11.n~) he, the said Janlei  McSeill,  shall suffer death by the 
administration of lethal gas, in the manner now provided by statute, 
until said prisoner, Jamei  McXeill, is dead." 

S o  error appears on the record except i n  the judgment. I n  the record 
it appearq that  the defendant killed and murdered Sudie Eason on 
12 June.  AD.  1935. The statute that  death by adniinistration of lethal 
gas vent  into effect "from and after 1 July.  1935." Public Laws 1935. 
cll. 294. The case is remanded to the loner court in order that proper 
judgment may be inipoied. P. c. IIrsfer, 200 S. C'., 99. 8. 1 , .  Dingle, 
209 -1'. C'.. 203, is on "all four," with the present case. 

Fo r  the reasons given, the case is 
Remanded. 

DEVIS, J., tooli no part in the consideration or decision of this case. 

(Filed 24 February, 1937.) 
Judgments # 33- 

\There the record supports the findings of the court t l ~ t  tlip nllegations 
and eridcnce are substantially identic:~l wit11 those of n prior act ion nail- 

suited. and tlint the merits of the two cnvscs are identical, judgmcnt that 
the prior action constituted rvs cctlj~cdiccrtn and dismissing the scco11c1 nclioll 
is proper. C. S., 41.5. 

A P P E ~ L  by from Phillips, J., a t  Norember Term, 1936, of 
B n s c o h f ~ ~ .  
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Civil action to recover damages for an  alleged neglige.it injury. 
Alfter  hearing the evidence, the tr ial  court found as (2 fact "that the 

instant snit between the parties hereto is based substantidly on identical 
allegations and substantially iclentical evidence as i n  the former case 
betn-ecn tlie snmc parties liereto . . . that  the m e r ~ t s  of this cause 
of action arc in substance and itlentically the same a:, i n  the former 
action," and thereupon held that  tlie plaintiff was estop sed to prosecute 
the p rcwl t  action by the judgment in  the former suit, and dismissed 
the same. 

Plaintiff appeals, assigiiing error. 

E'onl, Come LC' C a r f c r  for plaintiff ,  appellant.  
IIarliins, T'an W i n k l e  Le. 1T7alton for defendant ,  appellee. 

PER CURIAX. This is the "same candle blown out i n  the original 
action," Iug le  2'. Cassndy,  208 N. C., 407, 181 S. E., 562, "and lighted 
again in tlie present action." C. S., 415; L o a n  Co. c. W a r r e n ,  204 
N. C., 50, 167 S. E., 104 ;  X o f s i ~ ~ g e r  7%. Ilalrser, 195 19. C., 483, 142 
S. E., 580. 

As the facts found by the tr ial  court are supported by the record, 
Batsov I.. J,nlcndry Co.,  209 N. C., 223, 183 S. E., 413, the judgment will 
be affirmed on authority of I I a m p f o n  1;. S p i n n i n g  Co.,  198 N .  C., 235, 
151 S. E., 266, where i t  n.as said that  "if upon the trial of the new action, 
upon its merits, . . . i t  appears to the trial court, :and is found by 
such court as a fact, that  the second suit is based upon substantially 
identical allegation and substantially identical evideac~?, and that  the 
merits of the second cause are identically the same, the~neupon the tr ial  
court should hold that  the judgment in  the first action was a bar or 
res ocliudicota, and thus end that  particular litigation." The same rule 
was restated and followed in B a f s o n  v. La~rnrlry  Co., 206 N.  C., 371, 174 
S. E., DO. 

-1ffirmed. 

.T. P. JIERCER ASI) TVII,ET TT'. UPTOS, IS~IVIDCAI.LY a m  P.~RTXERS, TRADING 
.is FARJIERS SUPPLY COJIPAST, r. SEW AJISTERDSJI CASUALTY 
COJIPAST. 

(Filed 24 February, 1037.) 

Insnmnce a 4-Lienholder on truck damaged by third person held not 
entitled to enfolw payment against third person's ins~lrer. 

I'laintiffs held a lien on a truck damaged 11$ t he  negligence of t he  driver 
of n tr11~1i belonging to n third perwn who carried indcnnlity insurance on 
his truck. Althongli iiisurer had notice of plaintiffs' lien and the  omner 
of the negligeiltly dn~nngecl tr11cl; had agreed that checlr be made payable 
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MERCER v. CASUALTY Co. 

to him and plaintiffs jointly, insurer paid the owner of the truck, who 
failed to pay plaintiffs' lien from the proceeds. Held: Insurer was not 
a tort-feasor, nor obligated by its contract with the owner of the truck 
negligently causing the damage to pay lienholders on the truck negli- 
gently daniagcd, and plaintiffy are not entitled to enforce payment against 
in<nrcr ritlirr in contract or in tort in the absence of fraud or collusion. 

APPEAL by plaintiffs from S m n l l ,  J., a t  Sovernber Term, 1936, of 
P a s ~ u o ~ ~ x r c .  Affirmed. 

At  the conclusion of plaintiffs' evidence motion for judgment of non- 
suit was allowed, and plaintiffs appealed. 

J o h n  H.  H a l l  for plain f i f s .  
S. Burne71 B r a g g  a n d  T h o m p s o n  d Tl'ilson for de f endan t .  

PER CURIAM. The e d e n c e  offered by ulaintiffs tended to show a fact " A 

situation substantially as fo l lo~w : 
,I motor truck owned by one X. C. Lore was damaged as the result of 

a collision ~ i t h  a truck belol~ging to one J .  S. Tl'iggins. The plaintiffs 
held a lien, by virtue of a registered conditional sales contract, on the 
Love truck. At the time of the injury TTiggins held a policy of insur- 
ance issued by defendant casualty company, indemnifying him against 
liability ariqing out of the operation of the Wiggins truck. &I repre- 
sentative of the defendant, who was investigating the matter of the 
casualty company's liability under its policy and negotiating a ('ompro- 
mise settlement thereof oil behalf of Wiggins, in accordaixe wit11 defentl- 
ant's insurance contract with Tiggin.;, had a conrersation with one of 
plaintiffs ant1 was advised that  plaintiffs held a lien on the Lore truck, 
and ~i-it11 the consent of LOT-e request  as niade that  check for settlemellt 
of damages to the Lore truck be sent to plaintiffs and I m e  jointly, the 
amount of damages being in excess of amount of plaintiffs' lien. To this 
request the representa t i~e  of defcndant made no reply. 

Suhscquentl-, defendant paid the amount of the danragcs for illjury 
to the Lore truck to Love, v h o  executed release therefor. Thi. al l~ount 
Love used for his on11 purpo5es without repaying plaintiffs' debt. 

Thereupon plaintiffs instituted their action to recover of tlefcndant 
casualty company tlic anlount of their debt against Love, wllicll was 
secure(1 by the conditional sale< contract covering said truck. 

Under the evidence 1)resented in  this case, can the plaintiffs rnaintain 
their action against the casualty company? Tbe answer is "So."  

The defeadant's contract was with MTiggins. I t  was one of i n ( l ( m ~ ~ i t y  
only. C l n r k  v. Bonsn l ,  157 S. C., 270;  Scof t  v. B r y a n ,  210 S.  C., 475. 

The evidence negatives the suggestion of a contract by the tlefcntlant 
to pay the amount of the damage to the plaintiffs, nor does it appear that  
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defendant's representative had authority to make such a contract. The  
defendant was not a tort-feasor. The defendant mas under no legal duty 
to protect the plaintiffs, and assumed no obligation to do so. There was 
no evidence of fraud or collusion. 

So that  neither in contract nor in tort are plaintiffs entitled to main- 
tain their action against the casualty company. 

The release executed by Lore, the mortgagor, to Wiggins, the tort- 
feasor, and his insurer, would ordinarily bar the mortgagees, the plain- 
tiffs ( H a r r i s  2'. R. IZ., 190 N. C., 480), and there is nothing in the 
rccord hwe  to take this case out of the rule there laid down. 

The c a w  cited by appellants in support of their popition ( X i l l e r  v. 
I I o r f n ~ n n - S n l ~ m  Co.. 145 Sou., 736 [La.], and Conznzc~rcial Seczri-ities 
Co. 7%. X a s f ,  28 P. [2d], 635), mere actions by niortgag~~es against tort- 
feasors. 

Judgment affirmed. 

J. H. BLASKEXSHIP r. J U L I A  S. V. DECASCO. 

(Filed 24 Februa r~ ,  1!33i.) 
Judgments 9 23- 

A judgmeilt by default final rendered upon service of winmons by pub- 
lication may be set aside npon proper nffida~it of defendant filed within 
t h ~  prrscribed time, showing "good cause" and a meritorious defense. 
C. S., 492. 

,~PPE:AL by plaintiff froill Phi l l ips ,  J., at  December Term, 1936, of 
B u ~ c o a r n ~ .  Affirmed. 

This is an  appeal from an  order of his Honor, F. 1)onald Phillips, 
entered in  the December Term of the Superior Court of Buncombe 
County, Nor th  Carolina, setting aside the judgment theretofore entered 
in the above entitled action. Process obtaincd by public:ition, defendant 
was a nonresideat. 

Plaintiff excepted to the signing of the judgment, assigned error, and 
appealed to the Supreme Court. 

C. E. Blackstock for plaintif f .  
C'athey Le. Fisher  for de fendan t .  

PER CURIAM. The judgment of the court below, in  pa:*$ is as follows : 
''Upon affidavit, through the defendant's counsel, i t  appearing to his 
Honor that  the defendant in the above entitled action has a right, under 
section 492 of the Consolidated Statutes of North Carolina, to have the 
judgment default final formerly entered in this cause by the clerk of the 
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Superior Court of Buncombe County and docketed 9 Narch,  1936, to be 
set aside. And that  the same be placed upon the regular dockrt for trial 
of civil cases upon the issues raised thereby. Wherefore. it  is o r d e r ~ d ,  
adjudged and decreed: (1) That the judgment default final entered in 
this cause be set aside. ( 2 )  That  the defendant he allowed twenty days 
in which to answer or demur to tllc affidavit and complaint filed by the 
plaintiff in this action. (3)  When answer is filed and issued joined, let 
this cause of action be placed on the regular civil issue docket for final 
detern~ination of tlle rights of tlle parties. (4)  That  the temporary 
reatrainil~g order heretofore entered upon affidavit of the defendant be 
continued until final determination of this cause of action. (5)  That  the 
defendant make a cash bond in the sum of $200.00 to indemnify plaintiff 
by reason of this permanent restraining order until such time as the issue 
joined therein be determined." 

C. S., 492, i n  part, is as follows : "The defendant againqt whom publi- 
cation is ordered, or who is served under the provisions of the preceding 
section, or his representatives, on application and sufficient cause shonn 
a t  any time before judgment, must be allowed to defend the action; and, 

a  on except in an  action for divorce, the defendant against whom public t '  
is ordered, or his representatives, may in  like manner, upon good cnusc 
shown, be allowed to defend after judgment, or a t  any time within one 
year afser notice thereof, arid within five years after its rendition thereof, 
on such terms as are just ;  and if the defense is successful and the judg- 
ment or any part  thereof has been collected or otherwise enforced, such 
restitution may be compclled as the court directs. Title to property 
sold under such judgment to a purchaser in good fa i th  is not thereby 
affected," etc. The record discloses "good cause shown" and a merito- 
rious defense. 

The case of T'untz v. C'oleman, 206 N. C., 451, is in many respects 
similar to the present one. We see no sufficient evidence of estoppel. 

A .  

The judgment of the court below is 
Affirmed. 

THE J. & E. STEVENS COXPANY v. A. 0 .  JIOONEYHARI, T R - ~ I K G  AS 

XOOXETIIAM'S DRUG STORE. 

(Filed 24 February, 1937.) 
1. Sales 3 2;0- 

Where the uncontradicted evidence shows that  goods described i n  the 
complaint were delirered to defendant purchaser in accordance with the 
contract, and that the purchase price mas due in the amount claimed, a 
directed verdict for plaintiff seller on the issue is proper. 
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A directed verdict against the purchaser on his counterclaim for alleged 
defect in the goods sold and delivered is proper when there is no evidence 
in the record tending to support the countwclaim. 

3. Appeal and Error 3 4% 

Where the record does not disclose what the testimony of witnesses 
would have been, an exception to the exclusion of the testimony cannot 
be sustained on appeal, since it cannot be determined whether its exclu- 
sion was prejudicial, the burden being on appellant to show prejudicial 
error. 

APPEAL by defendant from Phi l l i p s ,  J., a t  September Term, 1936, of 
BUKCCIMBE. N o  error. 

This is an  action to recover the amount of the purchase price of goods, 
wares, and merchandise sold and delirered by the plaintiff to the 
defendant. 

I n  his answer the defendant admits the sale and delivery to him by 
the plaintiff of goods, wares, and merchandise, as alleged in  the com- 
plaint. H e  alleges that  said goods, wares, and merchandise were defec- 
tive a t  the time of their delivery to him, and prays judgment that  he 
recover of the plaintiff, by way of counterclaim, the sum of $200.00. 

The issues submitted to the jury were answered a5 follows : 
"1. I s  the defendant indebted to the plaintiff, and if so, in what 

amount? Answer: 'Yes, $278.98, with interest from 10 January ,  1936.' 
"2. I s  the plaintiff indebted to the defendant, as alleged in  the answer 

and counterclaim ? Answer : 'KO."' 
From judgment that  plaintiff recover of the defendant the sum of 

$278.95, with interest from 10 January,  1936, and the costs of the action, 
the defendant appealed to the Supreme Court, assignirg errors in the 
trial. 

Chns.  G. Lee ,  Jr . ,  and  F o r d ,  Corce & C a r t w  for p1ainf;f. 
Oscar  J .  X o o ~ ~ e y h a r n  for de fendan t .  

PER CURIAJI. The uncontradicted evidence a t  the tr ial  of this action 
showed that  the goods, wares, and merchandise described in the com- 
plaint were delivered to the defendant a t  his place of business in  the city 
of Asherille, X. C., on or about 15  September, 1935, a1 d that  the pur- 
chase price of said goods, nares, and merchandise was $SiS.DS. This 
amount was due on 10 January ,  1936. K O  payment has been made by 
the defendant on this amount. The court instructed the -u ry  that  if they 
should find the facts to be as the evidence tended to shov,  they would 
answer the first issue "Yes; $278.98, with interest from 10 January ,  
1036." There was no error i n  this instruction. 
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The evidence for the defendant tended to show that  when the goods, 
13-ares, and merchandise which he had purchased from the plaintiff were 
delirered to him, they were in packages, and that  thehe package> >yere 
not opened by the defendant ulltil some time in  December. 1035. Plain- 
tiff's objctions to questions addressed to witnesses for the defendant viith 
respect to the condition of the goods, wares, and merchandise, when the 
packages mere opened, were sustained by the court. I t  does not appear in 
the record what the answers of the witnesses ~roulcl have been !lad the 
objections of tlle plaintiff not been sustained. I n  S e t c b e r n  1 % .  I l infort ,  
190 S. C., 106, 129 S. E., 181, it is said:  "We are precluded from p i s -  
ing upon the merits of defendant's objections to the eritleuce. since the 
record does not disclose what the witnesses would bare said if thc ques- 
tion had been allowed. The burden is on the appellant to $110~~ error, 
and therefore the record must show the competency ant! materiality of 
the proposed evidence. This Court will not do the vain thing to send a 
case back for a new tr ial  vhen  it does not appear v h a t  the racludetl 
evidence is, or even that  the witnesses would respond to the question in 
any way material to the is>ues. This is the cstablislled practicr in this 
Court, in both civil and crinlinal cases." 

I n  the absence of any evidence tmding to support the counterclaim of 
the defendant, there was no error in the instruction of the court with 
respect to the second issue. 

The judgment is affirmed. 
N o  error. 

S T A N E T ' S ,  IKC. ,  r. T H E  T R A V E L E R S  I N D E R I S I T T  C O J I P A N T  O F  
H A R T F O R D ,  C O S S E C T I C U T .  

(Filed 24 February, 1937.) 
Insurance a 5;- 

Findings that persons entered insured's store by the rear door n-it11 a 
master key bnt that they first prized the screcln doors apart with some 
instrument leaving visible marlis of force ant1 riolencc oli the doors, 
i.8 he ld  to s~istain judgment that the store n-as burglarionsly elitc'reil 
n.ithin the terms of the burglary insurance policy sued on. 

APPEAL by defendant from Sink, J., a t  September-October Term, 
1936, of RUTHERFORD. Affirmed. 

This was a suit to recover upon a policy of burglary insurance, insti- 
tuted in the court of a justice of the peace and lieard upon appeal in 
the Superior Court, where a jury tr ial  was v a i ~ e d .  It was agreed that  
the judge shoultl hear tlle evidence, find the facts, and render juclgment 
thereon. 
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The pertinent provision of the insurance policy, Sec. VI, was as fol- 
lows : "To indemnify the assured for loss not exceeding two hundred fifty 
dollars ($250.00), of merchandise, furniture, fixtures, and equipment, 
occasioned by BURGLARY, which shall mean the felonious abstraction 
of such property from within such premises, by any person or persons 
making felonious entry therein by actual force and violence when the 
premises are not open for business, of which force and violence there 
shall be risible marks made upon the exterior of the premises a t  the 
place of such entry, by tools, explosives, electricity, or chemicals." 

The court found the following facts : 
"1. That  the defendant issued and delivered to the plaintiff its policy 

of insurance No. 2255912, the original of which was introduced upon 
the trial of this cause. 

"2. That  the said policy was in full force and effect on 11 September, 
1935. 

"3. That  on the said 11 September, 1935, two boys, to wit, Leo Nodine 
and George Hall, entered Stamey's store in Spindale, I\'. C., and stole 
certain merchandise of the value of $76.39. 

"4. That  there are two screen doors a t  the back door of said store, 
where same was entered, the said screen doors opening outward, and 
when closed fit very tightly together, there being no lock or hinge or 
latch of any sort on said screen doors, and that  before inserting the 
master key into the door, by which entry was effected, the said screen 
doors were opened by inserting a screwdriver or some other instrument 
between the edges thereof, and tha t  by means of said screwdriver or 
other instrument said screen doors were opened, so that  the thieves were 
able to insert the pass-key into the main door, and that  in opening said 
screen doors an indenture was made upon the same about half the size 
of a five-cent piece. 

"5. That  after opening said screen door as recited above, the said 
Leo Kodine and George Hall, by the use of a master key, entered tlie 
back door of said store, and that  neither the back doors to the store nor 
the windows were injured, scarred, or broken in  any manner vhatsoerer, 
and that  there were no visible marks of entry upon the exterior of the 
premises except upon the screen door as stated. 

"6. That  the said Leo Sod ine  and George Hal l  were subsequently 
indicted in  the Superior Court of Rutherfosd County for breakilig ant1 
entering said Stamey's store, and pleaded guilty of said offense, and 
stated to the court that  they prized the screen door open, entered the> 
store by means of a pass-key. 

"l'pon the foregoing findings of fact, vhich  are not excepted to by 
either the plaintiff or tlie defendant, the court is of the opinion that tlie 
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defendant is liable to the plaintiff for  the value of the merchandise which 
was stolen from the plaintiff's store." 

I t  was thereupon adjudged that  the plaintiff recover of the defendant 
$76.39, and defendant excepted to  the judgment and appealed. 

Paul B o u c h e r  for  plaintiff, appel lee .  
J o h n s o n  ct? Czze l l  for d e f e n d a n t ,  appe l lan t .  

PER CURIAX. The findings of fact by the court below are supported 
by evidence, and upon these findings i t  was correctly held that  the break- 
ing and entry, by means of which plaintiff's goods were stolen, came 
xi th in  the terms of the burglary insurance contract. 

This is the first case presented to this Court relative to burglary 
insurance, but numerous cases from other jurisdictions, bearing on the 
subject, mill br found annotated in 41 A. L. R., 853; 44 A. L. R., 468;  
and 54 11. L. R., 467. 

The finding that  the screen doors of plaintiff's store were opened by 
means of a screwdriver or other instrumfnt, leaving ~ i s i b l c  marks on the 
doors of force and ~ io l ence  by tools, brings this case within the terms 
of the policy. 

Judgment affirmed. 

Ii. F. WOLFE. JR., BY HIS SEXT FRIESD, R. I?. WOLFE. S R ,  r .  
JIOSTGO1\IERT U X R U  & COXPAST AND E. L. JOSES.  

(Filed 21 February, 1037.) 

Libel and Slander fj 15: Appral and Error fj 39-Vcidict that plaintiff was 
~limdered but suffered no snb\tantial damage entitles plaintifl' to costs. 

TVhere the jury finds that  lain in tiff was slandered but doe5 not award 
damages, the failure of the court to instruct the jury that an affirmative 
ansncr to the issuc entitlec plaintiff to nominal clarr~ages a t  lca<t does not 
entitlc pl,~intlff to a new trial, but the judgment must he modified to 
adjudge nominal costs, ('. S.. 1211 (1), and affirmed, since the item of 
cocts is too small to juitify a new trial. 

APPEAL by plaintiff from S p e a r s ,  J., at  October Term, 1936, of SASH. 
Modified and affirmed. 

Action for daniages for slander and assault. 
The rerdict of the jury upon issues submitted waq as folloni : 
''1. Did the defendant E. L. Jones speak of and concerning the plain- 

tiff the ~ror t l s  in subitance allegcd in the complaint? Answer : 'Yes.' 
"2. I f  the defendant E. L. Jones used said language as alleged in the 

complaint, was he, a t  the time, acting within the scope of hi. employ- 
ment arid ill the line of his d u t y ?  Answer: 'Yes.' 
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"3. Did the defendants wrongfully assault the plaintiff, as alleged in 
the complaint ? Answer : 'No.' 

"4. What damages, if any, is the plaintiff entitled to recover of the 
defendants? Answer : 'None.' " 

From judgment on the verdict that plaintiff recover nothing of defend- 
ants, plaintiff appealed. 

0. M .  -1Iarshburn for  plaintiff. 
Thorp LE. Thorp for  Xonfgomery Ward Lt: Company. 
S.  L. Arrington for E. L. Jones. 

PER CURIAM. The jury, evidently taking the Biblical view that  "a 
good name is rather to be chosen than great riches," have decided that  
the plaintiff was slandered but that he was entitled to recover no 
damages. 

The appellant's only complaint is that upon an affirmatire finding on 
the first issue nominal damages, a t  least, should have bezn alrarded and 
that he should have been adjudged entitled to recoyer nominal costs. 

There is no other exception. The trial was free from error. 
I t  is provided by statute (C. S., 1241 [4]), that  i n  actions for slander, 

"if the plaintiff recovers less than fifty dollars damages, he shall recover 
no more costs than damages." 

The trial judge inadvertently omitted to instruct the jury that, if they 
anslvered the first issue in the affirmative, the plaintiff was entitled, at  
least, to nominal damages. What  is meant by nominal damages is a 
small, trivial sum awarded in  recognition of a technical injury which 
has caused no substantial damage. Dauis 1.. 1T'allnce, 190 S. C., 543 ; 
Hutton v. Cook, 173 S. C., 496; Chafin v. Xfg .  Co., 135 X. C., 95. 

However, since the jury have established the fact that  the plaintiff 
suffered no damage, the judgment could only have awarded nominal costs. 
Hence, the form of the judgment has occasioned no injury to the plain- 
tiff of which he can justly complain. N o  substantial rights are involved, 
and the trifling item of cost is too small to justify a new trial or further 
consume the time of the Court. Cohoon v. (looper, 186 '3. C., 26. 

The judgment should be modified to adjudge nominal costs, and be in 
other respects affirmed. 

Modified and affirmed. 
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MATILDA HOWELL, ADMINISTRATRIS OF EDDIE HOWELL, DECEASED. V. 

.4TLAXTIC COAST LIKE RAILROAD COJIP,IXY A N D  JI. A. PEACOCK. 

(Filed 24 February, 1937.) 

Master and Servant 5 2i- 

Eridence that an experienced fireman left the engine to perform his 
duties in interstate commerce while the engine was standing on a trestle 
over a creek, and fell and was drowned, is held not to disclose negligence 
on the part of the railroad company or the engineer, and their motions 
to nonsuit were properly granted. 

APPEAL by plaintiff from Danie l s ,  E m e r g e n c y  J u d g e ,  a t  September 
Term, 1936, of NASH. Affirmed. 

This is an action to recover damages for the death of plaintiff's intes- 
tate, ~ h o  fell from an engine o ~ m e d  by the defendant Atlantic Coast 
Line Railroad Company and operated by its engineer, the defendant 
&I. A. Peacock, while the said intestate was engaged in the performance 
of his duties as a fireman on said engine. 

At  the time plaintiff's intestate fell from said engine i t  was standing 
on a trestle over Contentnea Creek. H e  fell into said creek when lie 
left the engine to perform his duties as a fireman, and was dronned. 

-It the time of his death, the plaintiff's intestate and both the defend- 
ants were engaged in interstate commerce. 

At  the close of the evidence for the plaintiff, the defendants moved for 
judgment dismissing the action as of nonsuit. The  motion was allowed, 
and plaintiff excepted. 

From judgment dismissing the action the plaintiff appealed to the 
Supreme Court, assigning as error the judgment dismissing the action. 

J a m e s  51'. K e e l  a n d  I .  T .  V a l e n t i n e  for  p la in f i f i ' .  
S p r u i l l  & S p r u i l l  a n d  T h o m a s  11'. D a v i s  for  de f endan t s .  

PER CURISM. An exaniination of the evidence appearing in the record 
in this appeal fails to disclose any e~ idence  tending to show that  the 
death of plaintiff's intestate v a s  caused by the negligence of the defend- 
ants, or of either of them, as al1egc.d in the complaint. F o r  that  reason 
there is no error in the judgment dismissing the action. The judgment 
is affirmed on the authority of Btr l f imore  & O h i o  Ra i l road  C o m p a n y  v. 
B e r r y ,  256 U. S., 272, 76 L. Ed., 1098. 

Both Cob ia  r .  R. R., ISS N. C., 487, 125 S. E., 18, and P u g e t  S o u n d  
E l e c t r i c  R a i l w a y  21. B a r r i g a n ,  l i G  Fed., 488, which are 13elied upon by 
the plaintiff to support her contention that  there is error in the judg- 
ment, are easily distinguishable from the instant case. 
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In Cobia v. R. R., supra, i t  was not  seriously disputed t h a t  there was 
evidence tending to show t h a t  defendant  was negligent as contended by 
the  plaintiff. It was held t h a t  upon  t h e  facts  shown by t h e  evidence, 
the  question of assumption of risk, relied upon by the defendant  to  defeat 
plaintiff's recovery, was properly lef t  to  the jury.  F o r  t h a t  reason the 
judgment was affirmed. 

I n  Puget  Sound  Electric Rai lway  v. Harrigan,  supra, there was evi- 
dence tending to show t h a t  appel lant  h a d  failed to  exercise reasonable 
care wi th  respect t o  the  condition of t h e  platform f r o m  which the  appel- 
lee fell, while engaged i n  the  performance of his  duties as  a brakeman. 
I n  the  ins tan t  case, plaintiff's intestate  was a n  experienced fireman, and  
knew the conditions which confronted h i m  when he  lef t  his place i n  the  
cab of the  engine. H i s  fa l l  into t h e  creek, and  subsequent death by 
drowning, were t h e  result of his  own negligence, o r  a t  least were acci- 
dental. I n  nei ther  event a r e  the  defendants liable i n  this  action to the 
plaintiff. The judgment  is 

Affirmed. 

J. C. STALLIKGS, LLOYD PARKER, GEORGE PARKER, S A S S I E  WHIT- 
LET ASD HER HCSBAKD, BUD WHITLET, a m  MRS. GEORGIA WHIT- 
LET, V. H. C. REETER. 

(Filed 17 March, 1937.) 

1. Adverse Possession 5 4a-Where heir, as tenant in common, takes pos- 
session under agreement with coheirs his possession is not adverse. 

The owner of land died intestate l e a ~ i n g  n widow and four children a s  
his sole heirs a t  law. One of the children went into possession and 
remained in possession for more than twenty years, until his death. 
Plaintiffs, n son and representatives of deceased children of the original 
owner, introduced eridence that  the heir taking possess on did so under 
an agreement that  he should remain in  possession dnring his lifetime and 
that  he should care for and support his mother. Held: The heirs a t  law 
were tenants in common in the land, and, if the jury shoi~ld find from the 
evidence that  the one taking possession did so under the agreement, his 
possession would not be adverse to his cotenants or their legal representa- 
tives. C. S., 430. 

2. Deeds 5 2a- 
Where there is conlpetcnt evidence that  a t  the time of the execution of 

the deed in question the grantor was without mental capacity to execute 
the deed, the granting of defendant grantee's motion to nonsuit is error, 
since, if the jury should find the issue in the affirmative, the deed is roid 
and conveys no title or interest in the land. 

APPEAL by  plaintiffs f r o m  Harris ,  J., a t  S o v e m b e r  Term, 1936, of 
HALIFAX. Kern tr ia l .  
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This is an  action to recoTer possession of a tract of land situate in  
IIal ifax County, North Carolina, and containing one hundred acres, 
more or less. 

The  facts shown by uncontradicted evidence a t  the trial arc as fo l lo~is  : 
Eldridge Stallings died intestate in Halifax County, Xor th  Carolina, 

during the year 1800. At his death he n a s  seized in fee and in posses- 
sion of the land deqcrihed in the complaint. H e  left surviring him his 
midow, who died during the year 1900, and four children, as f o l l o ~ s :  
(1) D. S .  S t a l l i n g ;  ( 2 )  J .  11. Stallings; ( 3 )  N a r y  Pa rke r ;  ant1 (4)  
J. C. Stallings. 

D. S. Stalling.. is dead. H e  died intestate. The  lain in tiff Kannie 
T h i t l e y  is his only child and heir a t  Inn, and the plaintiff Georgia 
TThitley, 7Vh0 remarried after his death, is his midow. 

J. 11. Stalling, i i  dead. H e  died intestate during the year 1935. H e  
was never married. 

Mary Parker  is dead. She died inteqtate. The ~Ja in t i f fs  Lloyd 
Parker  and George Parker  are her only children and heir< a t  Ian.  

J. C. Stallings is living. H e  is one of the plaintiffs in this action. 
Shortly after the death of Eldridge Stallings, his son, J. 11. Stalling?. 

took posiession of the land described in the complaint, and rcmained in  
possession of said land continuously until his death in 1035. 

On 16 Xarch,  1912, B. D. Xann ,  executor of TT. F. Parker,  conwyed 
the said land to J. II. Stallings by a deed mliich i? duly recorcled in  the 
office of the register of deeds of Halifax County. At  the date of the 
said deed, J. H. Stallings was in  possession of said land and had been in 
I)ossession of the same since shortly after the death of his father, El-  
dridge Stallingq, in 1890. 

Some time during the year 1921, J. 11. Stalling.. conr-eyed the said 
land to the defendant 11. C. Keeter hy a deed nliicll is duly recorded in 
the office of the register of deeds of Halifax County. I n  said deed, J. 11. 
Stalling? reserred an  estate in said land to himself for his life. TIe re- 
mained in posiession of said land until his death in 1035, nhen the de- 
fendant took possesqion of the same. The defendant i i  nov- in posses- 
sion of the said land. This action v a s  begun on 28 February, 1036. 

The plaintiffs offered evidence tending to sliov- that  soon after the 
death of Eldridge Stalling.., i t  was agreed 1)y and hetween his three yons, 
D. S. Stallings, J .  H. Stallings, and J .  C!. Stallings, and his daughter, 
Mary Parkrr ,  that  J. 11. Stallings should take possesiion of the land 
nhich  had descended to them as heirs a t  lam of Eldridge Stallings, de- 
ceased. and should r ~ m a i n  in possession of the same during his lifetime, 
and that  he should care for and support their mother, the widow of 
Eldridge Stallings, so long as she should lire, and that  pursuant to this 
agreement, the said J. 11. Stallings took possession of said land and re- 
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mained in possession of the same until his death in  1935. N o  evidence 
was offered by the defendant tending to contradict this evidence. 

The plaintiffs offered evidence tending to show further that  a t  the 
date of the execution of the deed from J. H. Stallings to the defendant 
H. C. Keeter, during the year 1921, the said J. H. Stallings mas without 
sufficient mental capacity to execute a deed, because of injuries to his 
head which he had suffered when he fell frorn a wagon. The defendant 
offered evidence to the contrary. 

At the close of all the evidence, on motion of the defendant, aptly 
made under C. S., 567, the action was dismissed by judgment as of non- 
suit. The plaintiffs appealed, assigning errors in the trial and in  the 
judgment. 

E. L. T r a v i s  and J .  B. M e y e r  for plaintif fs.  
No counsel for defendant .  

CONNOR, J. There is error in the judgment dismissing this action. 
At  the death of Eldridge Stallings, intestate i n  1890, the land de- 

scribed in the complaint descended to his three sons and his daughter, 
who, as his heirs a t  law, thus became the owners of said land as tenants 
i n  common. 

At  the date of the commencement of this action, the plaintiffs were 
heirs a t  lam of Eldridge Stallings, deceased, then living, or representa- 
tives of such of his heirs a t  law as had died since his death. The plain- 
tiffs are therefore the owners of the land described in the complaint as 
tenants in common, unless the defendant has acquired title to same by 
possession under the statute, C. S., 430, or unless the defendant has 
acquired title to the interest i n  said land of J. H. Stallings, under the 
deed of the said J. 11. Stallings to the defendant. 

The evidence for the plaintiffs tended to show that  the possession of 
J. 13. Stallings from 1890 to 1935 mas not adverse to his cotenants, but 
was by virtue of a n  agreement between him and said cotenants. 

I f  the jury shall so find, the possession of the deferdant and those 
under whom he claims has not been sufficient to ripen title in him to said 
land, although such possession has been for more than twenty years. 
B m d f o r d  1 % .  IjccuX*, 182 K. C., 225, 108 S.  E., 750; Thcrrpe I , .  I Io l (vmbe .  
126 N. C., 365, 35 S. E., 608; C o n k e y  v. L u m b e r  Co., 126 N .  C., 499, 
36 S. E., 42. "An adrerse poqsession for twenty p a r s  k~y one tenant ill 
common is necessary to bar his cotenants." Hicks v. B ~ l l o c k ,  96 N .  C., 
161. 

The evidence for the plaintiffs further tended to show that  a t  the date 
of the esecution of his deed to the defendant, J. H. Stallings mas without 
mental capacity to execute a deed. 
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I f  the  j u r y  shall so find, the deed f r o m  J. H. Stal l ings to  the  defendant 
is void, and  defendant acquired no title to said land or  to  a n y  intermt 
therein by r i r t u e  of said deed. 

T h e  judgment  is reversed. T h e  plaintiffs a r e  entitled to  a new tr ia l .  
I t  is so ordered. 

New tr ia l .  

(Filed 17 March, 1937.) 

1. Constitutional Law Cj 20-Lams i n  force a t  time of issuance of bonds 
become par t  of contractual obligation which may not be adversely 
affected by s tatute  under constitutional change. 

Defendant town proposed to i%ne reflniding bonds under an ordinance 
provid~ng that the holders of the refunding bonds should be subrogated 
to all the rights and powers of the llolders of the indebtedness so refunded, 
such provision being also in accord with N. C .  Code, 2402 (50) b. Pla111- 
tlff contended that the refunding bonds would he subject to the poner of 
the Legislature to exempt residences up to the value of $1,000 from tasa-  
tion luiiler the Conititutional Amendn~ent of Art. T', sec. 5. l ? t l d :  Elen 
conceding that the refunding bonds would be evidenced by a new contract, 
the provision of the ordinance and statute that the holders should he 
suhrogated to the rights of the holders of the original indebtednes.;, 
became a part of s11c11 new contract or obligation, which ma2 not 11e 
n d ~ e r w l y  affected by legidatire act even under constitutional change, 
Federal Const., Art. I, sec. 10. and no exemption hx\ing been made by the 
Legislature under the permissi~e power of the amentlment to Art. V. 
sec. 5, nt thc time of the issuance of the refunding bonds, the power to 
provide for the payment of the refunding bonds could not he adverse12 
affected by the constitutional amendment. 

2. Taxation Cj 23- 
The constitutional amenclment to Art. V, sec. .5, is not self-e~ecuting, but 

merely gives the General Assembly permissive power to grant the esernp- 
tion from taxation to the extent therein mentioned, which power the 
General Assembly may exercise in nhole or in part, or not a t  all, as  it  
may in its n-isdom determine. 

3. Sanie- 
An exemption of real property from taxation nnder the provisions of 

the constitutional amendment of Art. T', see. 5, would not affect the mlid- 
ity of bonds already issued by a municipality. 

4. Taxation Cj 37-Home owner held not  entitled t o  restrain issuance of re- 
funding bonds on  ground t h a t  they mould be subject t o  tax exemption. 

A home owner in a municipality is not entitled to restrain the issuance 
of refunding bonds by it  on the ground that the refunding bonds would he 
subject to any exemption from tasation that might be allowed the General 
Assembly under the amendment to Art. V, sec. 5, since he would be bene- 
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fited rather than injured by any exemption which may be allowed, and 
since the validity of the propowd bonds n-oulcl not be affected by such 
exemption. 

APPEAL by plaintiff from Barnhill, J., in Chambers in Lumberton, 
4 February, 1937. From ROBESON. 

Controversy without action submitted on an  agreed statement of facts. 
The gist of the statement follows: 
1. Plaintiff is a resident and taxpayer of the town of St. Pauls, own- 

ing real property situate therein, which is used by him as his place of 
residence, and he sues for himself and all other t axpay ln  of the town 
who may desire to join with him. 

2. The defendants constitute the board of commissioners of the town 
of St. Pauls. 

3. The said town of St. Pauls has outstanding p u b l ~ c  improvement 
bonds in  the principal sum of $102,400, bearing interest a t  the rate of 
67c, which are now in default, some having been issued n 1020 and the 
others in 1923. 

4. It is proposed by the defendants, by ordinance duly adopted 29 De- 
cember, 1936, to retire these outstanding bonds with refunding bonds in  
like amount, said refunding bonds to bear lower rates of nterest ranging 
from 2% to 4+!2%, depending on the length of te rm;  and the ordinance 
specifically provides : "The holders of said refunding bonds shall be sub- 
rogate~l to all the rights and powers of the holders of the indebtedness so 
refunded.'' 

similar ordinance was adopted providing for the funcling of the 
accrued interest due and unpaid on the bonds outstanding;. 

5. Sec. 5 of Art. V of the State Constitution was  mended a t  the 
g e n ~ r a l  election in 1936, by adding a t  the end of said section the follow- 
ing:  "The General Assernbly may exempt from taxation not exceeding 
one thousand dollars ($1,000) in value of property held and used as the 
place of residence of the owner." 

The plaintiff contends that  the provision of the ordinmce, "the hold- 
ers of said refunding bonds shall be subrogated to all the rights and 
powers of the holders of the indebtedness so refunded," is in violation of 
the coilstitutional arricndn~ent adouted in 1936, for the reason that  said 
refunding bonds, ~vhen issued, will be subject to the cont,nuing power of 
the General Assenibly to exempt from taxation "homeste:ds" not esceed- 
ing $1,000 in value. TTherefore, plaintiff asks that  the issuance of said 
refunding bonds be restrained or enjoined. - 

The defendants, on the other hand, contend that  all property origi- 
nally subject to taxation for the payment of the outstanding indebted- 
ness of the town of St. Pauls will remain liable for such indebtedness, as 
no State is permitted to pass any law "impairing the obligation of con- 
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tracts" (IT. S. Const., Art. I, sec. l o ) ,  and that  the General Sssembly 
may not exempt '(homesteads" from taxation for the payment of an  in- 
debtedness subsisting a t  the time of the adoption of the above amend- 
ment. 

The plaintiff's prayer for injunction mas denied, the court being of 
opinion that  no new debt or  obligation would be created by the proposed 
refunding bonds and that  the power to provide for the payment of the 
indebtedness, existing a t  the time of its original creation, would remain 
unchanged and unaffected by the recent constitutional amendment. 

F rom this ruling the plaintiff appeals, assigning error. 

W .  C. W a t t s  for plaintiff ,  appellant.  
Da~sid IT. Pul ler  for defendants,  appellees. 

STACY, C. J. Even if i t  be conceded that  the proposed refunding 
bonds would be subject to the discretionary power of the General -2ssem- 
bly hereafter to exempt certain residential property from taxation, be- 
cause issued after the adoption of the 1936 constitutional amendment on 
the subject, which is not so conceded in view of the provisions of the 
Local Government Act and the ordinance authorizing the issuance of 
said bonds, still i t  is not perceived wherein this would in any wise affect 
the ral idi ty of said bonds; only their marketability, perhaps. 

I t  is recognized that  the bonds now outstanding, which defendants 
seek to refund, could not be adversely affected by any act of assembly 
under the constitutional change, "for a State, no more by constitutional 
amendment than  by statute, can impair the vested rights held by the 
creditor in assurance of his debt." Harnrnond 1' .  X c R a e ,  IS2 N .  C., 
717, 110 S. E., 102;  Snzi tk  v. Conzrs., ibid, 149, 108 S. E., 443; B u r n e y  
v. Comrs.,  184 S. C., 274, 114 S. E., 298; Board of E d .  2.. B r a y ,  i b id ,  
484, 115 S. E., 47. 

I t  is likewise well establislled that  the laws in  force a t  the time and 
place of the making of contracts enter into and become integral parts 
thereof as much so as if they had been expressly incorporated therein. 
Eckard 21.  I n s .  Co.,  210 N.  C., 130, 185 S. E., 671; I Ienden v .  I n s .  C'o., 
206 N .  C., 270, 172 S. E., 349; B a t e m a n  v. Sterret t ,  201 N .  C.,  59, I59 
S. E., 1 4 ;  T r u s t  Co. c. II?idson, 200 N. C., 688, 158 S. E., 244; House c .  
Parker ,  181 S. C., 40, 106 S. E., 136;  M f g .  C'o. c. I Iol laday,  178 N.  C., 
417, 100 S. E., 567; IIill u. Ressler, 63 N. C., 437. 

I t  is provided by the Local Government Act, chap. 60, Public Laws, 
1931, as amended by chap. 258, Public Laws, 1933, and chap. 356, Public 
Lavs,  1935, that  in refunding, funding, or renewing indebtedness in- 
curred prior to 1 July,  1933, the ordinance or resolution adopted by any 
local unit, authorizing the issuance of bonds for such purpose, may con- 
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tain provision w h e r e b ~  the holders or purchasers of said bonds "shall be 
subrogated to all the rights and powers of the holders of such indebted- 
ness," which said provision "shall have the force of contract betxyeen the 
unit and the holders of said bonds." Michie's N. C. Code of 1935, see. 
2402 (50) b. Such a provision was incorporated in the ordinalwe au- 
thorizilig issuance of the bonds here sought to be enjoined; hence the 
provision, har ing  the sanction of law, will enter into 2 1x1 become an  
integral part  of the bonds when issued, with contractual flxce and effect, 
which may not be impaired by subsequent legislation, as leas held by the 
court belo~v. H a m m o n d  v. X c R a c ,  supra;  Eckard  v. I n s .  Co.,  supra;  
I lc trr le~~ 1 ' .  I n s .  Co., supra;  Long  c. St. J o h n ,  170 So. (Fla . ) ,  317. 

I t  is tlie contention of the plaintiff, however, that  ~vhi le  the refunding 
of a subsisting indebtedness may not create any new or :additional debt 
or extinguish the original obligation ( B l a n t o n  v. Comrs.,  101 S.  C., 532, 
8 S. E., 162),  still the refunding bonds would represent a different con- 
tract rvidencing the indebtedness. Fleming v. T u r n e r ,  122 Fla., 200, 
165 So., 353; S. v. X i l a m ,  113 Fla., 491, 153 So., 100. I n  other words, 
he says that  while the retirement of the 6% honds with rl:funding bonds 
bearing lower rates of interest would not extinguish the original indebt- 
edness, nevertheless the indebtedness would then be evidenced by a new 
and different contract or obligation, entered into after the adoption of 
the 1036 constitutional a m e n d m e ~ ~ t  and therefore subjec2t to its provi- 
sions, nothing else appearing. K l e i n  v. X i n k e a d ,  16 Ner. ,  194;  H i c k s  c. 
Circc'nc Cozrlity, 200 S. C., 73, 156 S. E., 164. Plaintiff further points 
out that  the proposition is not to exchange the old bond<; for new ones. 
Folks  1,. C o n n t ? ~  of X a r i o n ,  121 Fla., 17, 163 So., 298. 

Conceding, for tlie sake of argument, that  plaintiff's conte~ltion appar- 
ently has the merit of soundness, i t  is not perceived, upon the record 
fact', ~vliewin the judgment entered below runs counter to the position 
statcd. The General Assenlbly as yet has taken no action under au- 
thority of the amendment in  question, which is only perniissive in terms 
and not self-executing. The paver of exemption, ti the extent therein 
mentiooetl, is exercisable, in whole or in part, or not a t  all, as the Gen- 
ma1 Assembly, i n  its wisdom, shall determine. V o s p i f a l  v. R o c a n  
C ' O I O ~ ~ ~ ,  205 X. C., 8, 1 6 9  S. E., 805; L a t t n  z>. Jenk ins ,  '200 S.  C., 255, 
156 S .  E., 857. Further,  the laws in force a t  the time of the issuallce 
of the proposed refunding bonds provide that  the holden3 thereof, when 
so assured by orclinance or resolution, as they are here, shall be subro- 
gated to all the rights and powers of the holders of the indebtedness so 
refunded, which assurance has the force of a contract provision. 
Michie's Code, supra. 

Moreover, it  is observed tha t  the plaintiff, being the owner of a resi- 
dence in St. Pauls, without more, would be benefited, ]lather than in- 
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jured, by  a n y  action of t h e  General  Assembly, even under  his own in-  
terpretat ion of t h e  l a m  applicable. H i s  p rayer  f o r  injunct ion was 
properly denied on the facts  presently appear ing  of record. Newman v. 
Comrs. of T7ance, 203 N. C., 675, 182  S. E., 453. 

Affirmed. 

W. 13. REST,  JR. ,  ADMINISTRA~~R O F  T.  H. GARRIS. DECEASED, r .  1tIILPI-I 
GARRIS,  WINSTON GARRIS. CHARLOTTE J O S A S  GARRIS, HARItT 
WORTHAM GARRIS, J O S E P H I S E  GARRIS HEAD A N D  HUSBAND, .T. S. 
HEAD ; GERTRUDE GARRIS MOTE a n n  HUSBAR.~,  RAPl IOXD RIOTIi: : 
CHARLOTTE GARRIS. RA1,PI-I GARRIS, A N D  TT'IXSTON GAILRIS. 
BEIIG MISORS W I ~ H O U T  G E S E R ~ L  OR TESTAMENTARY GUARDIAS. 

(Filed 17 Xarch, 1937.) 

1. Appeal and Error § 6d- 
A11 exception to a judgment reiiclcred in a trial by the court under 

ngrecment of the parties, C. S., 565, without exception to the evidence or 
the conrt's findings of fact, presents the sole question of XI-hether the facts 
found support the judgment. 

2. SamoConclusions of law by court held correct on facts found. 
I n  this trial by the court under agreement of the parties, C. S., ,768, 

the conrt found that the deeds to the person under nhom tlefcntlnnts 
clxini rrere insufficient to ripen title in him under color, and that plaintlff'i 
intestate owned an undirided interest in the land a t  the time of his 
death, and entered judgment that intestate owned an undivided interest 
in the lancl and that plaintiff was entitled to sell inteitnte's iiitcreit to 
malie assets. the persuiialty being insnffirient. Def~ndai i t i  e\;rt>~~t(>il to 
the judgmeilt on the ground that tlic ronrt erred in holding that thc tl(w1.i 
n e r r  not such as  to ripen titlc under color, but made no exceptioii to the 
el-idence or to the court's findings of fact. Held: The facts found sup- 
port the co~~clnsions of law by the court, nnd the judgment mn5t bc 
affirmed on appeal. 

A \ ~ ~ ~ i ~  by d ~ f e n d a n t ~  f r o m  STr i17 i t r , r~s ,  J., a t  24 ,\ugust Tcrm,  1936, of 
WATNE. Affirmed. 

T h i s  is  a petition t o  sell cer tain lands f o r  assets to  p a y  indebtedness 
amounting to some $450.00, brought by  plaintiff against defendants. 

Thcre  a r e  fire t racts  sought to  bc sold. T h e  value of the  land is about 
$2,000. T h e  defendants set u p  the  plea practically of sole seizin and 
ask t h a t  the  p rayer  of petitioner be denied. I n  the  record is the  follow- 
ing  : "Both parties, plaintiff and  defendants, hav ing  expressly waived 
t r i a l  by  j u r y  i n  open court, and  agreed t h a t  the  court  m a y  hear  the  evi- 
dence, find the  facts, and  render  judgment thereon i n  o r  out  of term, i n  
o r  out of the district." 
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The court below found the facts and based its conclusions of lam 
thereon, and rendered the following judgment : "It  is considered, ordered, 
and adjudged that  T .  H. Garris, deceased, a t  the time of his death mas 
the owner of a n  undirided one-fifth interest in and to the lands described 
in  the first four tracts set out in the petition filed herein;  that  the said 
T. H. Garris, a t  the time of his death, did not own or have any interest 
i n  the fifth tract (two parcels) described in said petition filed, the life 
estate held by him terminating a t  his death, that  said 'I?. 11. Garris a t  
the time of his death did not own any personal property which could be 
subjected to the payment of his debts admitted to be on.i.ig by him, that  
the respondents are the owners of an  undivided four-fifths interest in and 
to the lands described as first four tracts, and of a fee simple interest in 
the lands described as fifth tract (two parcels) in the petition filed, and 
that  the plaintiff herein is entitled to have the aforesaid one-fifth interest 
i n  and to the lands described in  the first four tracts in said petition sold 
to make assets with which to pay the indebtedness due 11y the estate of 
T .  11. Garris, deceased, and that  this cause be remanded to the clerk for 
further proceedings as provided by law. This the 24th day of August, 
1936. Clawson L. Williams, Judge of the Superior Court.'' 

The defendants made the following exception and assignment of error 
and appealed to the Supreme Court:  "Exception No. 1 is to the render- 
ing, signing, and entry of the judgment for that  i t  is (contrary to the 
law in  the case insofar as i t  holds tha t :  ( a )  Title to the first four tracts 
described in  plaintiff's petition remained in  Ransom Garris a t  the date 
of his death in  1922, and passed by descent to his heirs, and that  T. 1%. 
Garris took a n  undivided interest therein and was owner of said interest 
a t  his death in fee, and tha t  ( b )  Possession of said T. H .  Garris, under 
the deeds, Exhibits A and B, was not such as to ripen title under color, 
or perfect title in said T. H. Garris, and that  the petitioner is entitled 
to have the said undivided in t e~es t  of T. H. Garris i n  the said lands sold 
and proceeds applied to the discharge of the indebtedlless due by his 
estate." 

J .  Fu i son  T h o m s o n  for plaintif f .  
E. A.. and Ambrose  H u m p h r e y  for defendunts .  

CLARKSOK, J. N. C. Code, 1935 (Michie), see. 565, is as follows: 
"Trial by jury may be waived by the several parties to an  issue of fact, 
i n  actions on contract, and with the assent of the court i n  other actions, 
i n  the manner following: (1 )  B y  failing to appear a t  the t r ia l ;  (2)  By 
written consent, in person or by attorney, filed with the clerk; (3 )  B y  
oral consent, entered in  the minutes." 
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Sec. 569: "Upon trial of an  issue of fact by the court, its decision 
shall he giren in xvriting, and shall contain a statement of the fact found, 
and the conclusions of la117 separately. Upon tr ial  of an  issue of lam-, 
the decision shall he made in the same manner, stating the conclusions of 
1 Slicll decision must be filed v i t h  the clerk during the court a t  
~vllich the trial takes place, and judgment upon i t  shall be entered 
accordingly." 

Sec. 570 relates to exceptions to decisions of court. 
Xonhere in  this record are thrre any exceptions to any of the eri- 

dence upon xihicli the court belon made its conclusions of law. I t  may 
be noted that  the plaintiff did not appeal. 

I n  B~'?ccha?lnn 2'. Clark, 164 N .  C., 56 (60-I) ,  is the folloning: ' T e  
are of opinion that  the dcfendantq in this case are cornpletelp f o ~ d o s e d  
by the judge's findings of fact. Part ies can have their causes tried by 
jury, by reference, or by the court. They may vaive the right of tr ial  
by jury by collsenting that  the judge may t ry  the case nithout a jury, in 
which event he findi the facts and declares the law arising thereon. 
Revisal, sec. 540 (C. S., 568). II is  findings of fact are conclusi~c,  
unleis proper exception is made in apt time that  there is no e\idencc to 
support his findings or any one or more of them. The present Chief 
Justice, in ilIaffhezcs v. Fry ,  143 N .  C'., 384, thus states the procedure in 
w c h  cases: 'The parties waived a jury trial and agreed in writing that  
the jltdpe should find the facts and enter judgment tllrrcon as upon the 
facti  qo foiincl he might clccitlc thc law to be. The judge fount1 the factq 
and entered jutlglnent therein in far or of the defendant. 1Tllc.n the cer- 
tificate of opinion mas presented in the court below, the plaintif'f rnovetl 
for judgment in  accordance tllcrevith. The defendant reslitcd tlli.5 
judgment and asked for tr ial  d e  1102~7, and insisted that  some of the find- 
ingq of fact had been made hy tlie judge without any evidence to iupport 
them. The findings of fact by the judge, ~i-hen author i~et l  h x  1~11- or 
tlie consent of parties, are as conclusi~e as when found by a jury, if 
thcre is any evidener,' " citing nlnncroui authorities. O(lc11n 1 . l ) ( / l ~ v r ,  
209 S. C., 93 (98) ; Uousl~nr  2.. TT'illis, 210 N. C., 52 (55).  

The court helon found ''Exhibits Al and 13 nere  not iuch as to ripen 
title under color, or perfect title in said T. H. Garris, and that  the peti- 
tioner is entitled to h a ~ e  the said undivided one-sixth interwt of T. 11. 
Garris, deceased, in anti to the lands described as first four tracts set out 
in the petition filrd, sold, and the proceeds applied to the discllarge of 
the indebtedness due by his estate." Defendants excepted to the judg- 
ment as rendered and stated the reasons. 

I11 X f g .  Co. 2). Lumber C'o., 178 N. C., 571 (574), we find: "If treated 
as an  exception to the judgment, it presents the single question whether 
the facts found or admitted are sufficient to support the judgment 
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MITCHELL v. MITCHELL. 

(Uller!y v. Guthrie, 148 N .  C., 419)." Wilson v. Charlotte, 206 X. C., 
856; Orange Co. v. Atkinson, 207 N .  C., 593 (596) ; Shuford v. Building 
and Loan Assn., 210 N .  C., 237 (238). 

I n  Dixon v. Osborne, 201 N.  C., 489 (493), i t  is sa id :  "Plaintiffs 
contend tha t  there is error i n  the judgment in this a c t ~ o n  rendered a t  
May  Term, 1931. This contention is presented by their appeal from 
the judgment. I t  has been uniformly held by this Court that  a n  appeal 
is itself an  exception to the judgment and to any other matter appearing 
on the face of the record," citing numerous authorities. 

There are no exceptions by defendants to the finding of facts. The 
facts having been found, we think the conclusions of law made by the 
court below correct under the facts and circumstances of this cause. 

We have examined the carefully prepared brief of the defendants, 
which is  persuasive but not convincing on the subject. 

The judgment must be 
Affirmed. 

LEOIC'ARD MITCHELL ASD WIFE, ALMA MITCHELL ; V I  RGISIA SMITH 
AND HUSBAND, NICKSON SMITH; ETHEL RHOADS A N D  HUSBAND, SAM 
RHOADS ; JOHN LEVIE MITCHELL, TVAVERLY MITCHELL, AXD THE 

FOLLOWING MINORS, VIZ. : FLORESCE XITCHELL A N D  OSCAR MITCH- 
ELL, WHO APPEAR BY THEIR NEST FRIEKD, N. 11. PIERCE, HEIRS -4T LAW 
OF MISSIE &I. iIIITCEIELL, DECEASED, V. ASDREW MITCHELL A N D  

WIFE, TVIXNIEFRED EVELYN MITCHELL, A X D  J. H. MITCHELL, 
HCSBAND OF MINNIE XITCHELL, DECEASED. 

(Filed 17 March, 1937.) 

1. Judgments !j 25- 
Where the court hears a cause by consent and renders judgment upon 

the pleadings, all material facts being admitted therein, a motion to set 
aside on the ground of irregularity is properly denied, an irregular juclg- 
ment being one rendered contrary to the course and practice of the court. 

2. Judgments !j 1- 
Where the pleadings admit all material facts, a judgment thereon ren- 

dered by the court in a hearing by consent is not a c~nsent  judgment. 
since the judgment adjudicates the legal rights of the parties upon the 
facts. 

3. Homestead 9 6- 
Where land of a deceased judgment debtor is sold, and the purchaser 

pays taxes and a mortgage on the land executed by the judgment debtor, 
and thereafter the sale is set aside by the heirs because no homestead mas 
allotted, the purchaser a t  the sale is entitled to a lien for the taxes and 
mortgage superior to the homestead or any other rights of the heirs. 
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3. Judgments 3 29: Descent and Distribution 3 1-Only heirs who mere 
parties are concluded by judgment for sale of land to pay superior 
liens. 

The execution sale of land of a deceased judgment debtor was set aside 
for failure to allot homestead, but judgment was entered that the pur- 
chaser, who had paid taxes and a mortgage executed by the judgment 
debtor, was entitled to a lien therefor superior to all rights of the heirs of 
the judgment debtor, all material facts being admitted in the pleadings, 
and the land was sold to satisfy the lien created by the judgment. Ht31d: 
All the heirs a t  law who were parties to the action, including minors who 
filed answer through a guardian ad l i tem, are concluded by the judgment, 
but heirs who were not parties are not estopped by the judgment or their 
interests in  the land divested thereby, although such interests are liable 
proportionately for the lien of the purchaser for taxes and the mortgage 
executed by their ancestor, nntl, in a proper proceeding. for the jndgnir~~t 
paid out of the proceeds of the t.\-rcution M e ,  there being no prr\onaltr 
of the ritate available for that lmrpose. 

APPEAL from H a r r i s ,  J., a t  J anua ry  Term, 1937, of WAYNE. New 
trial. 

This was a petition for sale of land for partition. Plaintiffs allege 
that  Leonard Mitchell, Virginia Smith, Ethel  Rhoads, John  Mitchell, 
Waverly Mitchell, Florence Xitchell, and Oscar Mitchell, and the de- 
fendant Andrew Mitchell are tenants in common, each owning an  undi- 
vided one-eighth interest in a described tract of land containing 31 acres, 
which descended to them as heirs a t  law of Ninnie Mitchell, deceased; 
and they further allege that  their undivided interests are subject to the 
life estate therein of J. H. Mitchell, tenant by the curtesy. The defend- 
ants -\ndrew Mitchell arid his wife, Viniliefred Nitchell, plead sole 
seizin in TTinniefred hlitchell by ~ i r t u e  of a deed to her for the land 
pursuant to a sale under a judgment of the Superior Court, rendered by 
Cowper, Judge. 

Upon the tr ial  i n  the Superior Court of the issue raised by defend- 
ant's plea of sole seizin, there was verdict for  defendant Winniefred 
Mitchell, following a peremptory instruction by the court. And from 
judgment declaring her sole seized of the land, plaintiffs appealed. 

P a r k e r  & L e e  for  p la in t i f f s ,  appe l lan t s .  
D. H .  B l a n d  for  d e f e n d n n f s ,  appellees.  

DEVIN, J. A concise summary of the facts in chronological order as 
they appear from the pleadings arid record before us, may be stated as 
follows : 

Minnie Mitchell, wife of J. H. Mitchell, was the original owner of the 
land. I n  1929, A. T. Griffin Manufacturing Company secured a judg- 
ment against Minnie Mitchell and her husband for a debt for  materials 
for a building on the land, pursuant to notice and claim of material- 
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man's lien, and the judgment declared the lien and authorized sale ac- 
cording to the statute. 

I n  March, 1930, Minnie Mitchell died without having paid the judg- 
ment. N o  administrator was appointed for her estate until December, 
1931, when J. H. Mitchell, the husband, qualified. I n  Ilecember, 1030, 
execution was issued by the clerk of the Superior Court, and the sheriff, 
pursuant thereto, sold the land without, however, laying off $he home- 
stead, and the defendant Winniefred Mitchell purchased the land for 
$680.00, and the sheriff executed and delivered deed therefor to her 
24 April, 1931. The $680.00 purchase money mas applied to the pay- 
ment of the judgment, interest and costs, and delinquent taxes. J. H. 
Mitchell refused to surrender possession of the land, and on 4 September, 
1931, Winniefred Mitchell instituted suit against him and his second 
wife, Lizzie Mitchell, for possession of the land, clairring title under 
the sheriff's deed. N o  answer was filed to the complaint a t  the time, but 
i n  ~ & n u a r y ,  1932, J. H. Mitchell was given leave to file answer, which 
he did. setting up failure to allot homestead, and alleging that  the execu- 
tion sale and deed were for that  reason void. Thereupon, a t  said 
Janua ry  Term, 1932, the court directed that  additional ptirties defendant 
be made, granting leave to plaintiffs and defendants lo  file amended 
pleadings. 

P u r w a n t  to the order in the case entitled "Winniefred Mitchell 7%. 

J. 11. Mitchell ef nl.," summons was serred on the following additional 
parties made defendants therein: J. H. Mitchell, administrator of 
Minnie Mitchell, deceased, A. T.  Griffin Manufacturing Company. Pau l  
Garrison, sheriff; Oscar Mitchell, Florence Mitchell, and Waverly 
?Ilitchc)ll, infants ; and Scott Berkeley, their duly appointed guardian nd 
lifcnl. Amended complaint was thereupon filed, and the guardian ad 
lifem answered. 

- i t  March Term, 1932, Cowpcr, J., presiding, the cause was heard hy 
consent and, upon the pleadings, all material facts being ;admitted, Judge 
Co~rpe r  rendered judgment declaring that  the sheriff's deed to Winnic- 
fred Mitchell, made pursuant to sale under execution, was void, but held 
that  the money she had paid therefor i n  good fa i th  had been used for 
the payment of the past due taxes on the land, and that  she had also 
paid off a prior outstanding mortgage on the land executed by Minnie 
Mitchell, and that  thereby Vinniefred Mitchell was subrogated to these 
liens, and appointed a commissioner to sell the land to satisfy said liens 
which were adjudged superior to the homestead rights. 

Defendants J. H. Mitchell and wife, J. H. Mitchell, administrator, 
and the three infant  defendants, through their guardian ad lifem, gave 
notice of appeal from the Cowper judgment, but did not perfect their 
appeal. 



N. C.] S P R I N G  TERM, 1937. 311 

The commissioner named in  the Cowper judgment sold the land ac- 
cording to direction 31 May, 1932, and Winniefred Mitchell became the 
last and highest bidder for same a t  the price of $450.00, and upon con- 
firmation of sale a t  August Term, 1932, deed was made conveying to her 
the land. I t  was reported by the commissioner and confirmed by the 
court that  the price bid was fa i r  and reasonable. 

J anua ry  19, 1937, in the case entitled "Tinniefred Mitchell 1.. J .  W. 
Mitchell ef al.," the same counsel who now represent the plaintiffs in 
this partition proceeding, purporting to act as counsel for the infant  
defendants Oscar Mitcliell, Florence Ktche l l ,  and Waverly Mitchell, 
gave notice of motion to ~ e t  aside the Cowper judgment of March. 1922, 
and to vacate the sale and dced made pursuant thereto by the commis- 
sioner on the ground that the judgment was irregular by reason of new 
parties and pleadings, that  same was not supported by the pleadings, and 
that  consent by the guardian ad lifem was not sufficient to bar the 
infants. 

The motion to set aside the judgment in '(Winniefred Mitchell v. J. H. 
Jlitchell and others" and vacate the subsecluent proceedings thereunder - 
on the ground of irregularity was properly denied. An  irregular judg- 
ment is one rendered contrary to the course and practice of the court. 
McIntosh Prac.  and Proc., sec. 653; Hnrnett Co. v. Reardon,  203 N. C., 
267. The movants were properly before the court and the pleadings set 
out all the facts and support the judgment. 

S o r  can the judgment be set aside as one inrolving the rights of 
infants as to which consent was improperly given. I t  mas not a consent 
judgment. N o  property rights of the infants were surrendered. All 
the material facts were admitted in the pleadings. There were no con- 
troverted issues of fact. The  liens for unpaid taxes on the property and 
for the mortgage executed by their ancestor in title were properly de- 
clared by the judgment to be superior to any rights they might have as 
heirs, or for  allotment of homestead. The facts here render inapplicable 
the authorities cited by appellant on this point. 

I t  follom, therefore, that  there v a s  no error i n  denying the motion, 
and the exception thereto cannot be sustained. 

Hen-ever, i t  appears there was error in the peremptory instructions 
of the court to the jury in  the partition proceeding tha t  they should 
answer the issue that  Tinnief red  Mitchell was sole seized of the land. 
Four of the plaintiffs in this proceeding, admittedly heirs of Minnie 
Mitchell, were entitled each to an  undivided one-eighth interest i n  the 
land. They were nerer made parties to the case of "Winniefred Mitchell 
v. J. H. Nitchell e t  al.," and were not estopped by the judgment therein. 
Their title was not thereby divested. Nevertheless, i t  appears that  their 
undivided interests in the land are likewise subject to the lien in favor 
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of t h e  defendant  Winniefred Mitchell f o r  the i r  proportionate p a r t  of the  
unpa id  taxes and  prior  mortgage and  interest, a n d  t h a t  t ae i r  interests i n  
the  l and  m a y  be liable, in proper  proceeding, t o  be charged proportion- 
ately w i t h  t h e  payment  of t h e  debt represented by the  Griffin judgment, 
there being n o  personal property i n  the  hands  of the  administrator  avail- 
able f o r  t h a t  purpose. . A 

W e  conclude there was n o  e r ror  i n  denying the  motion to set aside the 
judgment of J u d g e  Cowper, but  t h a t  there was e r ror  i n  the instruction 
of the  court  uaon  the  issue addressed t o  the defendant 's nlea of sole 
seizin, f o r  which there mus t  be a 

N e w  tr ia l .  

11. 31. REDDEN A S n  111s WIFE, JIARP BELL REDDEZJ, v. CHARLES 
FRESCII TOMS, SR., .\XD HIS WIFE, NETA TOMS, aPin OTIIERS. 

(Filed 17 March, 1937.) 

1. Appeal annd Er ror  5 3b- 
Where a party dies pending his appeal his personal representative  ill 

be substituted as  a party, upon motion. Rule of Practice in the Supreme 
Conrt, KO. 37. 

2. Wills § 33c- 
Testator and his so11 each o~vned :nl nnclivided one-half interest in the 

lands ill controversy. Tt,stator devihed his one-half inttbrest to his wife 
for life, "and upon her death to revert to my son, . . . if he be alive, 
or to his hcirs, if he be dead." Hcld:  The son took a 1-emninder in the 
i11t1-rest clel-isetl contingent upon his surviving testator's widow, m ~ d  upon 
his prior death, his children then living became the owners of the re- 
n~ainder. 

3. Wills Cj 46-Deed of life tenant  and cont i~lgent  remainderman held t o  
convey a l l  their  right,  title, and interest i n  t h e  lands. 

The owner of a one-half interest in lancls devised his interest to his 
wife for life with contingent limitation over to T., the owner of the other 
one-hnlf interest, if he should survive testator's wife. Testator's widow 
and T. jointly executed a deed in fee to the lands. Held :  The deed eon- 
ve)ed the widow's life estnte and T.'s fee in one-half the land and his 
contingent remainder in the other half, and upon T.'s death neither his 
witlow nor his estate has any interest in the land. 

4. Abatement and  Revival 5 14: Estates  § 11- 
An action against a contingent remainderman to sell the lands under 

C. S., 1744, abates upon the death of the remainderman prior to the 
termination of the life estate when his limifntion over is made to depend 
upon his surviving the life tenant. 

APPEAL by  defendants  Charles  F r e n c h  Toms a n d  his  ~ v j f e ,  Meta  Toms, 
f r o m  Clement, J., a t  Chambers, i n  Columbus, N. C., on 26 J a n u a r y ,  
1937. Dismissed. 
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This is a proceeding for the sale of land described in  the petition 
under the provisions of C. S., 1744, and for other relief. 

The proceeding was begun before the clerk of the Superior Court of 
Henderson County on 17 December, 1936, and was heard on demurrer 
to the petition duly filed by the defendants Charles French Toms, Sr., 
and his wife, Meta Toms. 

The demurrer was overruled. I t  was ordered by the judge that  de- 
fendants be allo~ved thir ty days to file answer to the petition. 

The  defendants appealed to the Supreme Court, assigning error in the 
order of the judge overruling their demurrer. 

J .  E. S h i p m a n  for plaintif fs.  
R. L. W h i t m i r e  for defendants .  

cox so^, J. This appeal was duly docketed in this Court on 3 Febru- 
ary, 1937. The appellant, Charles French Toms, Sr., died on 5 Feb- 
ruary, 1937. On 10 February, 1937, Meta Toms, who had qualified as 
executrix of the said Charles French Toms, suggested his death to this 
Court and moved that  she be made a party defendant in the proceeding, 
as his executrix. This nlotion was allo~ved on 11 February. 1937, under 
rule 37 of the Rules of Practice of this Court. See 200 N. C., 835. 
The appeal was heard on 24 February, 1937. 

I t  appears from the petition set out i n  record that  Marion C. Toms 
died in IIenderson County during the year 1917. At  his death he was 
seized in  fee and in possession of a n  undivided one-half interest in the 
land described in the petition. The other undivided one-half interest in 
said land was owned by his son, Charles F. Toms. B y  his last will and 
testament, which was duly probated and recorded in  the office of the 
clerk of the Superior Court of Henderson County, the said Xar ion  C. 
Toms devised the undivided one-half interest in said land owned by him 
a t  his death, to his 1%-ife, Katie B. Tom., "to be held by her during the 
term of her natural  life, and upon her death to revert to m y  son, Charles 
French Toms, if he be alire, or to his heirs, if he be dead." 

The plaintiffs are now the owners of the land described in the petition, 
claiming title thereto, through mesne conveyances, under a deed executed 
on 24 June, 1918, by Katie B. Toms and Charles French Tomq. 

The defendants other than  Charles French Toms, Sr., and his wife, 
Meta Toms, are Katie B. Toms and the children and grandchildren of 
Charles French Toms, and the husbands and 1%-ives of those who are 
married. Katie B. Toms, widow of Marion C. Toms, is now living. 

B y  virtue of the deed executed on 24 June, 1918, by Katie B. Toms 
and Charles French Toms, to the grantees named therein, and of mesne 
conveyances since said deed, a t  the commencement of this proceeding, 
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the plaintiffs were and are now the owners of the undivided one-half 
interest i n  the land described in the petition, which was owned in fee by 
Charles F. Toms, a t  the date of said deed and were and are now also the 
owners of the life estate of Katie B. Toms in  the undivided one-half 
interest i n  said land which was devised to her by the last will and testa- 
ment of Marion C. Toms. The plaintiffs were also the owners of all the 
right, title, interest, and estate of Charles French Toms, Sr., in and to 
the said undivided one-half interest i n  said land, under the will of his 
father, the said Marion C. Toms. The said interest v a s  a contingent 
remainder. See Brown v. Gzithery, 190 N. C., 822, 130 S. E., 836. 
Upon his death on 5 February, 1937, after this appeal was docketed in 
this C'ourt, the children of the said Charles French Toms, then living, 
became the owners of a rested remainder in  said undivided one-half 
interest in said land. See Brown I - .  Guthery, supra. Sei ther  Charles 
French Toms, Sr., nor Meta Toms, as his widow or as his executrix, now 
have any right, title, interest, or estate in said land. Ccnceding without 
deciding, that  a cause of action is alleged in the petition in  this proceed- 
ing against the defendant Charles French Toms, under the provisions of 
C. S., 1744, such cause of action did not survive his death. Fo r  this 
reason the proceeding abates as to Charles French Toms, and his appeal 
must be dismissed. On the facts alleged in the petition, the defendant 
Meta Toms has no interest in this proceeding, either as widow or as 
execut rix of Charles French Toms. 

KO pleadings have been filed in  this proceeding by or on behalf of any 
of the defendants other than  Charles French Toms and his wife, Xe ta  
Toms. The rights of these defendants in and to the slbject  matter of 
this proceeding are not involved in this appeal. 

The proceeding is remanded to the Superior Court of Henderson 
County, that  judgment may be entered in  said court, that  the proceed- 
ing abate as to the defendant Charles French Toms and his wife, Meta 
Toms. The appeal is 

Dismissed. 

COBURS DENART, W. 11. DEHART, S. A. DEHART, JOIIS DEHART, AND 
FRASK DEHART v. W. T. JESKISS. 

(Filed 17 March, 1937.) 

1. Ejectment 3 15--Where title is made to depend upon true boundary, 
plaintiffs have burden of establishing corners as contended for by them. 

I11 this action for the possession of land title was made to depend upon 
the locntion of corners as contended for by plaintiffs. Ihfendnnt intro- 
duced evidence seeliing to estnhliah different comers. Issues were sub- 
mitted as to each of the two corners in dispute phrased so that the ju ry  
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should determine whether each corner mas as contended for by plaintiff or 
defendant. Held: Defendant was not attempting to set up an affirmative 
defense, but introduced evidence of d~ffereilt corner? merely to attack 
plaintiffs' claim, and an instruction that the jury should find the coniers 
as contended for by plaintiffs if plamtiffs had so satisfied them by the 
greater neigllt of the eviclencc~, and that they should find the corner? cull- 
tended for by defendant if defendant had co sntihfiecl the~n by the grc:rter 
neiglit of the evidence, i s  lir 7d erroneous :I? placing the burden of proof 
oil lmt11 parties a t  the wine time, the burden being upon plaintiffs 
tl~rol~ghout to prore title by e\tablisliing the corners as contended for 
by them. 

2. Trial § 29c: Appeal and Error 5 43- 
*in erroneous instruction on the burdcn of proof entitles the prcjndicwl 

party to a new trial, the burden of proof being a substailtial right. :lncl a 
later portion of the charge correctly placing the burdcn of proof tvill not 
cure the error, since inconsistent i~~strnctions upon a rnatcrial point 
c:lnnot be held harmless. 

APPEAL by defendant from Har t l i ng ,  J., a t  July-August Term. 1036, 
of SWAIN. Xew trial. 

B l a c k  & W h i t a k e r  and  E d w a r d s  & L e a f h e r w o o d  f o r  p la in t i f i s .  
N o o d y  & X o o d y  for de f endan t .  

DEVIK, J. This was a n  action to recover the pos5ession of certain 
lands, upon allegations of title and wrongful possession. The title to 
two parcels of land was involved. 

Among the material issues submitted to the jury were the following: 
"1. I s  the black oak corner of sec. S o .  66 located a t  the point on the 

Court X a p  a t  figure 4, as testified to by witness Bill Grant, or a t  the 
figure 9, as testified to by the defendant XTilliam Jenkins 1 

"2. I s  the 31. L. Dills white oak corner, described in  plaintiffs' second 
boundary, located at the white oak stump indicated a t  figure 12 on the 
Court Map, as testified to by the witness E p p  Jenkins, or a t  the point 
marked dogwood on the Court Map  as testified to by defendant's witness 
Texas Wiggins, and the defendant ?" 

The jury answered the first issue, "Yes, No. 4," and the second, "Yes, 
No. 12." 

Appellant's principal assignments of error are addressed to the form 
of these issues as being in the alternative and contrary to the rule stated 
in E n z r y  c. EC. R., 102 N. C., 209, and C a r e y  v. C a r e y ,  108 N. C'. ,  267, 
and to the judge's charge upon these issues in respect to the burden of 
proof. 

The court charged the jury on the first issue as follows: 
"If the plaintiffs have satisfied you, gentlemen, by the evidence in thls 

case and by its greater ~veight that  the corner is a t  No. 4, then you will 
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answer the issue, 'Yes, No. 4);  if he has failed to so satisfy you, and 
the defendant has satisfied you it is at  No. 9, that is by the greater 
weight of the evidence for the purpose of establishing the defendant's 
claim to the property, you would answer the issue, 'Yes, No. 9.' " 

And on the second Issue: "The burden is on the plaintiff to satisfy 
you by the greater weight of the evidence that it is at  No. 12, and if he 
has so satisfied you, then you will answer the issue, 'Yes, No. 12'; if the 
plaintiff has failed to satisfy you it is at  12, and the defendant has 
satisfied you by the greater weight of the evidence that i ;  is at  the dog- 
wood, then you would answer it, 'dogwood.' " 

The court further charged the jury that if they answered the first and 
second issues locating the corners at  No. 4 and No. 12, they should there- 
upon answer the issues of title in favor of the plaintiffs. 

The instructions given by the learned judge who presided over the 
trial below seem in conflict with the rule laid down in Boone v. Collins, 
202 N. C., 12. I n  that case it was said, Chief Justice ~ ~ T A C Y  speaking 
for the Court: "The burden of establishing the true location of the 
boundary line was on the plaintiff. Hill v. Dalton, 140 S. C., 9, 52 
S. E., 273. But this was inadvertently placed on both parties at the 
same time. Power Co. v. Taylor, 194 N. C., 231, 139 8. E., 381. Sim- 
ilar instructions were held for error in Chrris v. IIcirringfon, 167 S. C., 
86, 83 S. E., 253, and Tillotson v. Fulp, 172 K. C., 499, 90 S. E., 500. 
The burden of proving the affirmative of a single issue cannot rest on 
both sides at  the same time. Carr v. Bizzell. 192 N. C., 212, 134 S. E., 
462; Speas 1;. Bank, 188 N. C., 524, 125 S. E., 398. Thl3 rule as to the 
burden of proof constitutes a substantial right, and its erroneous placing 
is reversible error. Hosiery Co. u. Express Co., 184 X:. C., 478, 114 
S. E., 823." 

While Boone 2%. Collins, supra, mas instituted as a special proceeding 
to establish a dividing line, the instant case was madeto turn upon the 
question of boundary and the location of lines, and the same rule 

- .  
applies. 

I t  is true, in another portion of his charge, the court below used this 
language: "I don't mean to say the burden is on the defendant any- 
where in this case. The defendant is attempting here to establish his 
corner, and in order to get his corner established he must show i t ;  i t  
doesn't make any difference whether the defendant establishes any of 
his corners or not, so far as the plaintiffs' and defendant's rights are 
concerned. The defendant has the right to offer no ericience a t  all and 
attack the plaintiffs' evidence, and to contend that the e.ridence has not 
establishedhis corner, but the defendant desires to have established here 
whether or not No. 9 is a corner and whether or not the dogwood is a 
corner. Of course, when he attempts to establish affirmatively a fact 
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for his own benefit and use, the burden is on him for that  purpose, but 
so f a r  as the rights of the plaintiffs are concerned the burden is on the 
plaintiffs all the way through.'' 

Bu t  even if this portion of the charge be understood as laying down 
a different rule as to the burden of proof from that  contained in  the 
portion previously quoted, i t  would fall within the category of incon- 
sistent instructions and invoke the rule laid down in Young u. Commis- 
sioners, 190 S. C., 845, and cases there cited. 

Besides, the defendant cannot properly bc said to Iiave bem attempt- 
ing to set u p  an  affirmative defense, i n  the senre referred to in  IIccyes 2.. 
Cotton,  201 S. C., 369, but was seeking by eridence to prevent the estab- 
lishment of plaintiffs' title consequent upon locating the corners as 
claimed by theni. 

We conclude that  appellant's assignments of error in the particulars . - 

herein pointed out must be sustained, necessitating a new trial. Fo r  
this reason we do not discuss or decide the other questions presented by 
the appeal. 

S e w  trial. 

THE FEDERAL LASD BASK OF COLUMBIA r. 1IAUDE E. JOSES. 
ADI\IIKISTRATRIS, ET AL. 

(Filed 17 March, 1937.) 

1 .  Mortgages § 17-After default mortgagee is entitled to possession and 
may maintain suits to protect his interest in the land. 

Legal title to mortgaged lands, for the purposes of security, is wstetl 
in the mortgagee, and in the abscwe of an  agreement to the contrnry. 
crrtainly after default, the mortgagee is entitled to enter and hold the 
land until redeemed in order to protect his security, and to this end lie 
may maintain an  action in ejectment, eren against the mortgagor, or an 
:kctioil in trespass qltw7-c c l r i r t s u ~ f  f r , q i t  :~gn i~ i s t  n~lgonc~ tortiously i~l jnr iug 
t l ~ e  land, or file snit in equity to restrain n-nste. such rights of actioll 
being based upon tlie mortgagee's i~itercst in tho ln~icl. 

2. Same: Pleadings 8 2-After default, mortgagee may join suit for fore- 
closure with action to recover for tortious injur~ to land. 

After the execution of tlie n~ortg;~gc, in q~it~stion, the niortgngor cow 
reyed an easement orer tlic land girillg clefendai~t c o r l ~ o r a t i o ~ ~ s  the riglit 
to pond water thereon. After clc~fu~ilt, mortg;k,-cse institntecl this snit to 
foreclose the mortgage and to recorer from defendant corporations dnrn- 
:tgcs resulting to the land from the pollding of n a t c r  thereon. Ai,ld: 
The actions against defendant corporations for tortiow injliry to thc 1a11d 
c.o11ld be maintained by plaintiff after default but prior to forrclosurr, ant1 
tlic cause of action against them was properly joil~ed wit11 the w i t  ng :~ i~ l s t  
niortgagor for foreclosure. 
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APPEAL by plaintiff from Harding,  J., at August-September Term, 
1936, of MACON. 

Civil action to foreclose mortgage and to recover damages for injury 
to mortgaged premises. 

The plaintiff holds a mortgage on 35% acres of land in Macon County, 
the same having been taken in 1921 as security for a lcan of $1000. 

I n  1928, during the existence and continuance of plsintiff's lien, the 
mortgagor, Nannie E .  Jacobs, conveyed to the town of Franklin an ease- 
ment in said tract of land to flood and pond water thereon to the extent 
necessary for the construction of a dam and municipal electric light 
plant, which said easement was conveyed to Nantahala Power and Light 
Company in 1933. The power company is now in possession under said 
easement, and has greatly lessened plaintiff's security by ponding water 
on a portion of the mortgaged premises. 

Two causes of action are set out in the complaint: One to foreclose 
said mortgage, and the other to recover damages for injury to the mort- 
gaged premises. 

There mas judgment by default and order of foreclomre on the first 
cause of action, from which no appeal has been taken. 

During the trial, upon intimation from the court that the cause of 
action for damages against the town of Franklin and the Nantahala 
Power and Light Company had not accrued and would not accrue prior 
to foreclosure with resultant deficiency, plaintiff suffered a nonsuit as to 
its second cause of action, and appeals. 

Gray C% Christopher for plaintiff, appellant. 
J .  li'rank R a y  for defendant town of Franklin,  appellee. 
Black C% TYhitaker for defendant Power and Light  Co., appellee. 

STACY, C. J. Can a mortgagee, after default and before foreclosure, 
maintain an action for trespass against one who has tcrtiously injured 
the mortgaged estate? The answer is, "Yes." 

,It the time of ponding water on the mortgaged premises, the plaintiff, 
as mortgagee after default, was entitled to possession. Weathersbee v. 
Goodwin, 175 N. C., 234, 95 S. E., 491; Riser v. Combs, 114 N. C., 
640, 19 S. E., 664; Coor v. Smi th ,  101 N. C., 261, 7 S E., 669; Cape- 
hart I ) .  Dettrick, 91 N. C., 344; Bruner v. Threadgill,  88 N .  C., 361; 
Wit tkdwski  v. Watk ins ,  84 N .  C., 457 ; Cunningham v .  Davis, 42 N. C., 
5 ;  Linscott v. Weeks ,  72 Me., 506; 2 Jones on Nortgages, sec. 684, et 
seq. I t  is the holding in this jurisdiction that the legal title to mort- 
gaged premises, for purposes of security, is vested in the mortgagee. 
Gorrell v. Alspaugh, 120 N. C., 362, 27 S. E., 85; W t i l  v. Davis, 168 
N. C., 298, 84 S. E., 395; Duplin County v .  Harrell,  195 X. C., 445. 
142 S. E., 481; ~I f i fche l l  v. Shuford ,  200 N. C., 321, 156 S. E., 513. 
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And where there is no agreement to the contrary, certainly after default, 
the mortgagee, in order to protect his security, is entitled to enter and to 
hold the land until redeemed. Stevens v. Turlingfon, 186 N. C., 191, 
119 S. E., 210. T o  this end he may maintain an  action in ejectment, 
even against the mortgagor himself (Weathersbee v. Goodwin, supra) ; 
file a suit in equity to restrain waste (Linscott v. Weeks, supra; 41 C. J., 
649) ; institute a n  action in  trespass quare clausum fregif against anyone 
tortiously injuring the estate. Stevens v. Smathers, 124 N .  C., 571, 32 
S. E., 959; Reek 2.. Zinzvzerman, i 5  S.  C., 60;  Edwards r .  X~r idous ,  
195 N .  C., 255, 141 S. E., 595; Walker v. Fawcett, 29 N. C., 44 ;  Levitt 
v. Easfman, 77 Me., 117; 1 Per ry  on Trusts (6th ed.), sec. 328. Such 
rights of action are grounded on the mortgagee's interest i n  the land. 
Sfezcart v. ilhinger, 174 N .  C., 402, 93 S. E., 927; Byrom v. Chapin, 
113 Mass., 308; 2 Jones on Mortgages, sec. 695a; 41 C. J., 648. 

So th ing  was said in  Watkins v. Mfg.  Co., 131 K. C., 536, 42 S. E., 
9S3. or in Lirernznn v. R. IZ., 109 N. C., 52, 13  S.  E., 731, vhich mili- 
tates against our present position. On the other hand, the cases of 
7t7ilson v. ilIofor Lines, 207 K. C., 263, 176 S. E., 750, and IIarris v. 
R. R., 190 S. C., 480, 130 S. E., 319, dealing with mortgaged chattels, 
are adminicular herewith. See, also, Trust Go. v. Asheville, 207 S. C., 
162, 176 S. E., 257, which mas bottomed on the same principle, but de- 
cided on a procedural question. 

The joinder of the two causes of action in  the same complaint is sus- 
tained by what was said in  Carsuell u. Tnllcy, 192 N .  C., 37, 133 S. E., 
181, and the procedure in Stevens 2.. Smafhers, supra, and Wilson 71. 

Nofor  Lines, supra. 
We are not now concerned with whether the plnintiff can malie out 

its cape or with the extent of its right of recovery. These are matters 
which d l  arise on the hearing. I t  i s  obqerved that  both the mortgagee 
and mortgagor, as was the case in Stevens 7;. iSmathers, supra, are parties 
to the action. 

Reversed. 

THOMAS B. DOE v. TT'ACH-C)T71A EASK A S D  TRUST COJIPAKT, 
AL)I\IIXISTRATOR C. T. A. OF DORA 11'. DOE,  DECEASED. 

(Filed 17 March, 1037.) 

1. Executors and Administrators 3 15d- 
In an action bl- a son against the estate of his mother to recorer for 

sums adranced by him for her care and necessary medical attention prior 
to her death, evidence tending to sliom that said sums werc not gifts, 
and tending to rebut the presumption to that effect arising from the rela- 
tion, is competent. 
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2. Same: Limitation of Actions § 1-Sums for which creditor must ac- 
count should be applied to items barred by statute of limitations. 

A son advanced certain sums for the care and necessary medical atten- 
tion of his mother, defendant's intestate, prior to her death, and by agree- 
mmt with his sisters, received certain sums from a trust fund payable to 
intestate's children after her death. In his suit aga~nst  his mother's 
estate to recover for advancements made by him, i t  was  he ld  that advance- 
ments made prior to three years from the institution of the action were 
barred by the statute of limitations, and it appeared that the advance- 
ments barred by the statute were in excess of sums received by him from 
the trnst estate. Held: Conceding that sums received by him from the 
trust estate should be applird to advancements made b.v him, such sums 
sho~ild be applied to advancements barred by the statute, and the exclu- 
sion of evidence of the agreement under which he received the sums from 
the trnst estate could not be prejudicial to defendant administrator. 

A b ~ ~ : ~ ~ ,  by defendant from Phi l l ips ,  J., at  September Term, 1936, of 
B r r x c o ~ r n ~ .  KO error. 

This is a n  action to recover the sum of $7,375.30, this being the 
aggregate of sums of money advanced by the plaintiff, from time to 
time, for the care and support of defendant's intestate during the last 
four years of her life. 

I n  its answer the defendant denied liability to the plaintiff for ad- 
vancements made 197 him for the care and support of its intestate, if 
any, on the ground that  such advancements, if made 2y the plaintiff, 
as alleged in his complaint, were gifts from the plaintiff to defendant's 
intestate, ~ h o  was his mother, and also pleaded in  bar of plaintiff's re- 
covcry in this action the three year statute of limitation:;. 

The eridence a t  the trial showed that  during the Fear 1930, defend- 
ant's intestate, who was then a resident of Buncombe County, Nor th  
Carolina, became ill ; that  because of her illness, which v a s  both physical 
and mental, she required the constant care of physicians and nurses until 
her death on 23 June,  1931, a t  which time she was 74 years of age;  and 
that  because of her mental condition, due to her illness, defendant's 
intestate n-as unable to provide for her care and support out of her own 
funds, vhich  would otherwise have been available for that  purpose. 

The evidcnce for the plaintiff tended to show that  beginning on or 
about 25 August, 1930, and continuing until her death on 23 June,  1931, 
the plaintiff, who x7as a son of defendant's intestate, res ding in the city 
of New york, from time to time made advancements for her care and 
support;  that  these advancements were made by checks, which were sent 
1)- 11rai1 to relatives of tlcfcntlant's intestatc with \\-horn ~ ,he  residcd ; and 
that the proceeds of these checks were used to defray expenres incurred 
for her care and support. 

'I'hc at l~ancemcnts thus made l y  the plaintiff during the three yearn 
irn~netliatcly preceding the death of defendant's inteqtate, amounted to 
the sum of $2,619. 
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The court was of opinion that plaintiff was not entitled to recover in 
this action any sums advanced by him more than three years prior to 
the death of defendant's intestate, and so instructed the jury. 

The issue submitted to the jury was answered as follows : 
"Is the defendant indebted to the plaintiff, and if so, in what amount? 
"Answer : 'Yes ; $2,619, with interest.' " 
From judgment in accordance with the verdict, the defendant ap- 

pealed to the Supreme Court, assigning errors in the trial. 

Jones & W a r d  for plaintiff. 
Parker ,  Bernard & Parker  for defendant.  

COXNOR, J. Defendant's objections to evidence offered by plaintiff at  
the trial of this action were properly overruled. The evidence was 
competent as tending to show that the advancements made by the plain- 
tiff through his sister for the care and support of his mother, were not 
gifts from him to her, and as tending to rebut any presumption to that 
effect, arising from her relation to him. 

Defendant's objections to the exclusion of evidence tending to show 
that when their mother became ill in 1930, the plaintiff and his sisters 
entered into an agreement in writing relative to the distribution of a 
trust fund which was payable to the children of defendant's intestate at  
her death, were properly sustained. Sums received by the plaintiff from 
said trust after the death of his mother, pursuant to said agreement were 
not paid out of her estate. Conceding that plaintiff should account for 
said sums as payments on advancements made by him for the care and 
support of his mother, it does not appear that said sums should be ap- 
plied as payments on such advancements made within three years pre- 
ceding the death of his mother. All the evidence showed that plaintiff 
made advancements which under the ruling of the court are barred by 
the statute of limitations, and that the sums received by him out of the 
trust fund did not exceed the amount of these advancements. For this 
reason. if it should be held that the exclusion of such evidence was error. 
such error was not prejudicial to the defendant. 

The instructions of the court in its charge to the jury, which the de- 
fendant assigns as error, are in accord with the law applicable to the 
facts shown by the evidence, as declared in W i n k l e r  v. Ri l l ian ,  141 
N .  C., 575, 54 S. E., 540. The judgment in the instant case is affirmed 
on the authority of that case. 

No error. 



322 IS T H E  S U P R E M E  COURT. [ e l l  

E L I Z A B E T H  B. D A V I S  v. W I L L I A M  J1ONTGOAIE:RY ET AL. 

(Filed 17 March, 1937.) 

1. Payment § -Where creditor renders account showing application of 
p a p l e n t  debtor must protest such application within reasonable time. 

\There the creditor of a debtor owing two accounts collects the rents 
from the separate properties securing the debts, and renders statement to 
the debtor showing application of part of the rents from one property to 
the payment of the amount delinquent upon the debt secured by the other 
property, the debtor must protest such application wilhin a reasonable 
time from receipt of the statement, even if such application is contrary to 
the agreement between them for the application of reni-s, and where the 
debtor fails to make such protest she is estopped from thereafter asserting 
that the application was wrongful in her effort to save one of the prop- 
erties after both loans had become delinqnent. 

2. Estoppel g! 5- 
The foundation of estoppel in pais is error or inadvertence on the one 

side, and fault or dereliction on the other, and the doctrine has no 
application when both parties are in the right. 

APPEAL by defendants from Barnhill, J., a t  September Term, 1936, of 
WILSON. 

Civil action to restrain foreclosure of deed of trust. 
The essential facts follow: 
1. 1-n 1927, the plaintiff ~ r o c u r e d  a large sum of money from the 

Acacia Mutual  Life Insurance Company, divided into two loans, one for 
$75,000 secured by deed of trust on office building in  Wilson known as 
the Davis Building; the other for $15,000, secured by (deed of trust on 
an  adjacent building known as the Cafe Building. 

2. F rom April, 1930, u p  to the date of the institution of the present 
action, 6 August, 1934, all net rents collected from both buildings were 
paid to the defendant Insurance Company to apply on said loans. 

3. Originally, the net rent received from each building was applied 
to the curtailment of the indebtedness against said building, but later, 
on 1 April, 1932, and again on 12 December, 1932, the Insurance Com- 
pany rendered plaintiff statement of account i n  which i t  appeared that  
a portion of the net rents received from the Cafe Building had been 
applied against the accrued interest on the Davis Building loan, and in  
the latter statement special attention was called to this i'act. 

4. On 10 July,  1934, after the institution of the present action, plain- 
tiff's agent by letter complained a t  the above application, and asserted: 
"Mrs. Davis understood that  the rents from each building were to be 
applied to the loan on that  building in  sufficient amount to keep i t  i n  
good standing, and agreed tha t  i n  the event there was a surplus from 
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either building i t  was to be applied to the other if necessary to help 
with the payments." 

5. There mas a reference under the Code, the referee finding that  the 
credit i n  dispute, amounting to $6,070.37, should have been applied to 
the loan against the Cafe Building and not to the loan against the Davis 
Building, which conclusion was affirmed by the Superior Court upon 
exceptions duly filed. 

6. I t  is agreed that  the application of the above credit is the determi- 
native question in the case. I f  the plaintiff's contention be correct, then 
the loan upon the Cafe Building Was not in default a t  the time of the 
institution of the present action. On the other hand, if the contention 
of the defendant be correct, then the loans on both buildings mere in 
default, and the injunction should he clissolved. 

ATo coztnsel appearing for plaint i f f ,  appellee. 
C o n n o r  & Connor  for defendants ,  appellants.  

STACY, C. J. There is really no dispute in  respect of the facts. The 
evidence is not in conflict. Plaintiff admits that  i n  the event of a sur- 
plus from either building i t  was to be applied to the other. And even 
if i t  be conceded that, through error or misunderstanding of the con- 
ferences had between the parties, the Acacia applied rents from the Cafe 
Building against the accrued interest on the Davis Building, when plain- 
tiff understood a different application would be made, which is  the 
strongest permissible inference on the record, still i t  was her duty to pro- 
test a t  the time of receiving statement, or within a reasonable time 
thereafter, unless she were content with the application as made by the 
defendant. Szreeney 21. P r a f f ,  70 Conn., 274, 39 Atl., 182. Failing in 
this, she is now estopped. X c S e e l y  c. 1Valtcrs, ante ,  112. C'oni- 
pare D e r e l o l ~ m e n t  Co. v. B o n  N a r c h e ,  ante ,  272. The pertinent rule 
is stated in 48 C. J., 65-1. with citations in  support of tlw statcrnent, 
as follows: "The debtor is estopped from questioning the application 
made by the creditor where he receives an account or receipt applying 
payments in a certain way and fails to object, even though the applica- 
tion was made by the creditor i n  violation of a n  alleged agreement be- 
tween the parties." The following will also be found as supporting the 
rule, either directly or i n  tendency: SIcLear  v. I Iunsucker ,  30 La. Ann., 
1225; Floluers c. O'Brannon ,  43 La. Ann., 1042, 10 So., 376; Hiricer r .  
S m i t h ,  44 La. Ann., 925, 11 So., 585; DeBuslc v. Perk ins ,  207 Ky., 556, 
267 S. W., 716; F e l i n  v. T r u s t  Co., 248 Pa., 195, 93 Atl., 956; S a w y e r  
v. H o w a r d ,  86 Vt., 63, 83 Atl., 535; T u r n e r  v. Osborr~ ,  106 Miss., 737, 
64 So., 721. 

The foundation of estoppel in pais is error or inadvertence on the one 
side, and fault or dereliction on the other. ~ I l o r g a n  v. R. R., 96 U. S., 
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716; Sweeney v. P r a t t ,  supra;  L e R o y  v. Steamboat  Co., 165 N.  C., 109, 
80 S. E., 984. There is no occasion for the doctrine when both parties 
are in  the right. Est i s  v. Jackson, 111 N.  C., 145, 1 6  S. E., 7. The  
referee and the court below seem to have overlooked this principle. 

I n  all probability the plaintiff was not concerned a t  the time with 
how the rents should be applied, for  no doubt she then expected to repay 
both loans. However, when i t  later appeared that  she would not be able 
to care for either, as an afterthought, she foregoes any effort to redeem 
the Davis Building and seeks to forestall foreclosure of the Cafe Build- 
ing, hoping thereby to save i t  in the end. 

The decision in  Bonner v. Styron ,  113 N. C., 30, 18  S. E., 83, is not 
a t  war with our present position. 

The  cause will be remanded for judgment accordant k~erewith. 
Error.  

LESLIE ADANS, nu HIS NEXT FRIEND, MRS. MARY ADAMS;, v. BLUE BIRD 
TAXIS, INC., AND D. W. BLANKENSHIP. 

(Filed 17 March, 1937.) 

Automobiles § ISg-Evidence held insufficient to discharge plaintiff's bur- 
den of identifying defendant's car as  the one causing the injury. 

Evidence that many automobiles were passing on the citreet a t  the time 
of the accident, and that the automobile owned by one defendant and 
operated by the other was on the street near the place of the accident 
after the accident occurred, without further evidence identifying the 
automobile as the one which struck the bicycle which plaintiff was riding, 
i s  held insufficient to resist defendants' motions to nonsuit, the burden 
being upon plaintiff to affirmatirely establish the truth of his allegations. 

APPEAL by defendants from Phillips, J., at  November Term, 1936, of 
BUNCOMBE. Reversed. 

This is an  action to recover damages for personal injuries suffered by 
the plaintiff, and caused, as alleged in the complaint, by the negligence 
of the defendants. 

The action was begun and tried in the general count;y court of Bun- 
combe County. 

A t  the trial, issues arising upon the pleadings were submitted to the 
jury and answered as follows : 

"1. Was the plaintiff injured by the negligence of the defendants, as 
alleged in the complaint ? Answer : 'Yes.' 

"2. Did the plaintiff by his own negligence contribute to his injuries 
as allcgetl in the answer? Answer: 'No.' 
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"3. What  amount, if any, is the plaintiff entitled to recover of the 
defendants ? Answer : '$1,450.) " 

From judgment that plaintiff rwol-er of the defentlanti tllc w m  of 
$1,450 and the costs of the action, the defendants appealed to the judge 
of the Superior Court of Buncombe County, assigning numerous errors 
in the trial. 

At  the hearing of defendants' appeal, their aqsignnienti of error were 
not sustained. The judgment of the general county court was affirmed 
by the judge of the Superior Court. The defendants appealed to the 
Supreme Court, assigning as errors the rulings of the judge of the 
Superior Court and his judgment affirming the judgment of the general 
county court. 

Carl  W .  Greene and Zeb  V .  N e t t l e s  for plaintif f .  
W e a v e r  (e. i l f i l ler  and J .  C .  Cheesborough for defendants .  

Con-KOR, J. A careful reading of the record in  this appeal fails to 
disclose any evidence a t  the trial i n  the general county court of Bun- 
combe County, tending to show the injuries which the plaintiff suffered 
mhen he was struck by an  automobile, while riding on a bicycle on a 
public street i n  the city of ilsheville, were caused by the defendants or 
by either of them. h'either the plaintiff, who testified as a witness in 
his own behalf, nor James Lowe, who testified that  he was riding on the 
bicycle with the plaintiff mhen he was struck by an  automobile and 
thrown from the b i c ~ c l e  to the street, identified the automobile owned 
by the defendant Blue Bird Taxis, Inc., and driven by the defendant 
D. W. Blankenship, as the automobile ~i-hich struck the plaintiff. The 
accident occurred about 10 o'clock a t  night, and a t  that  time many auto- 
mobiles were passing on the street where the accident occurred. The 
presence of defendants' automobile on the street near the place of the 
accident, after the accident occurred, did not alone support an  inference 
that said automobile had struck the plaintiff and caused him to be 
thrown to the street. All the evidence tended to sliom that  defendants' 
automobile arrived on the scene after the accident. 

The plaintiff failed to sustain the burden which the law imposed upon 
him to establish by evidence a t  the trial-the t ru th  of his allegations. 

There was error in the ruling of the judge on defendants' assignment 
of error based upon their exception to the refusal of the tr ial  court to 
dismiss the action by judgment of nonsuit. This assignment of error 
should have been sustained. The judgment is reversed and the action 
remanded to the Superior Court of Buncombe County, that  judgment 
may be entered in said court in accordance with this opinion. 

Reversed. 
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STATE v. MONROE LEE. 

(Filed 17 March, 1937.) 

1. Criminal Law § 32a- 
Circumstantial evidence in this case, including testimony as to the 

action of bloodhounds, admitted for the purpose of corroboration, is held 
to constitute more than a scintilla, and sufficient to talw the case to the 
jury. 

2. Criminal Law 5 40-Testimony tending to impeach and discredit de- 
fendant about collateral matter held incompetent. 

Defendant, on trial for maliciously burning a barn, did not testify in 
his own behalf, A witness, who was not the owner of the barn, was 
allowed to testify as to difficulties with defendant after the witness had 
testified against defendant upon an indictment for larceny, a year or two 
before the indictment for arson, resulting in the witness' indictment of 
defendant for assault with a deadly weapon. Held: The testimony 
tended to discredit and impeach defendant about a collateral matter when 
he had not gone upon the stand, and was erroneously admitted. 

APPEAL by defendant from Harris, J., a t  J anua ry  Term, 1937, of 
HARXE~TT. New trial. 

Defendant was charged v i t h  maliciously burning a barn, the property 
of State's witness Lucas. 

From judgment pronounced on verdict of guilty, the defendant ap- 
pealed. 

Attorney-General Seawell and Assistant Attorney-General XcAIIullan 
for the S ta te .  

J .  R. Young for defendant. 

DEVIN, J. While the evidence was entirely circumstantial and in- 
cluded testimony as to the action of bloodhounds, admitied for the pur- 
pose of corroboration, we are unable to say that  this did not constitute 
more than a scintilla of evidence, and so sufficient to take the case to the 
jury. S.  v. Thompson, 192  S. C., 704. 

However, we think there was error in the admissio:? of testimony, 
warranting a new trial. The witness Ralph Vann was questioned by 
the State relative to a difficulty he had had with the defendant a year 
or two before. I t  appears from the record that  defendant in apt time 
objected to the evidence, and "to anything that  happened a year or two 
ago; overruled; defendant excepts." The witness t h e r c ~ ~ p o n  described 
the difficulty with defendant as follows: "Monroe (the defendant) tried 
to get me to go off with him that  night to steal some meat a t  his brother's 
and I would not go, and that  night the meat got gone and the next morn- 
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ing his brother was around there, and I told him about it,  and they had 
him u p  in  Dunn and summoned me, and I told i t  on the stand, and 
Mr. Lee got mad with me. So, a long time after that, a year or two, I 
don't remember when it was, one Saturday morning I was going to my 
grandfather's, and I went down the road and he come out in his yard 
with his gun and shot me sideways kind of, and turned around and run 
back to his house, and I indicted him." 

Doubtless the able presiding judge was not advertent to the fact that  
the exception covered all this testimony, as now appears from the record 
before us. 

This evidence tended to discredit and impeach the defendant about a 
collateral matter, when he had not gone upon the stand, and was mani- 
festly prejudicial. Nor was the error cured by subsequent proceedings. 
S. v. Barret t ,  151 N .  C., 665; S. v. Hol ly ,  155 N .  C., 485; S. 7;. Adams ,  
193 N .  C., 581. 

New trial. 

THE FARMERS BASIC O F  CLAYTON v. NELLIE HORSE 
JicCULLERS ET AL. 

(Filed 17 March, 1937.) 

Appeal and Error 99 19, 31f- 
The pleadings are a necessary part of the record and may not be 

omitted by consent of the parties, and where the record is inadequate to 
establish the jurisdiction of the Supreme Court and put it in efficient 
relation and connection with the court below, the appeal will be dis- 
missed. Rule of Practice in the Snpreme Court, No. 19, see. 1. 

APPEAL by L. T. Rose, agent of plaintiff, from Cranmer ,  J., a t  
September Term, 1936, of JOHNSTOI~.  

Motion by L. T. Rose for allowance out of funds in hands of receiver 
for services rendered in "receivership had in proceedings suppleinental 
to execution." 

From order directing the receiver to pay out all funds in his hands, 
and "to complete his liquidation of said estate as early as practicable 
and file his final report herein," the mo'iant, "L. T. Rose, agent of the 
plaintiff bank," excepts and appeals. 

P a r k e r  (e. Lee for L. T.  Rose, appellant.  
Abell (e. Shepard for J .  L. George and A. A. Corbett,  appellees. 

STACY, C. J. I t  is stipulated by counsel "that the original records in 
the cases are not necessary on the appeal, and arc therefore omitted by 
consent." This is fatal  to the appeal. Ins.  Co. L>. B7lllnrr1, 207 N .  C., 
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652, 178 S. E., 113. Compare Corp.  Corn. v. T r u s t  Co., 194 N .  C., 239, 
139 S. E., 244. I t  is provided by Rule 19, sec. 1, of the Rules of Prac- 
tice tha t  "the pleadings on which the case is tried, the issues, and the 
judgment appealed from shall be a part  of the transcript in all cases." 
The pleadings are essential in order that  me may be advised as to the 
nature of the action or proceeding. W a t e r s  v. Waters ,  199 S. C., 667, 
155 8. E., 564. 

The record consists of certain judgments, orders, and reports. K O  
written motion or application of appellant appears in the transcript. 
Indecd, the judgment from which the appeal is taken contains no refer- 
ence to such motion. The record is too meager "to establish the juris- 
diction of this Court and put i t  in efficient relation and connection with 
the court below." IVnlfon u. AlfcKesson, 101 N .  C., 428, 7 S.  E., 566; 
P a y n e  v. Brozcu, 205 S. C., 785, 172 S. E., 348. Failure to send up 
adequate record has uniformly resulted in dismissal of the appeal. S. v. 
Lbr. Co., 207 N.  C., 47, 175 S. E., 713. Judicial knowledge arises only 
from what properly appears on the record. Goodman v. Goodman,  208 
N. C., 416, 181 S .  E., 328; Ins. Co. v. Bullnrd,  supra. 

On the authorities cited, and others of similar import, the attempted 
appeal must be dismissed. R i g g a n  v. Harrison,  203 1;. C., 191, 165 
S. E., 358; ll'nters 1 % .  Il'ctfcrs, s u p m ;  P r u i f t  z.. TT'ood, I99 N. C., 788, 
156 S. E., 126. 

THE CLATTOS IlASKISG COhIPAST ET AL. r 
BAil\'I< ET AL. 

(Filed 17 JIarch, 1937.) 

Appeal and Error 5 6d- 
Where the correctuess of the court's ruling unon 

THE FARXERS 

a motion is dependent - - 
upon facts nliundc or d c l ~ o r s  the record. appellant must request the court 
to find the facts, otherwise it will be presumed that the court found f x t s  
in support of the judgment, and the judgment will be affirmed. 

APPEAL by defendant L. T. Rose from Cranmer ,  J . ,  at September 
Term, 1936, of J o ~ s s ~ o s .  

Motion to vacate order of confirmation. 
At  the April Term, 1936, Johnston Superior Court, there was ver- 

dict and judgment for plaintiffs in the above entitled cause, and order 
appointing commissioner and directing sale of collateral to be applied 
on judgment. The commissioner made sale of collatei.al and recom- 
mended confirmation 19 June,  1936. Order of confirmat ion was entered 
a t  "Smithfield, this 24th clay of June,  1936. S. -1. Sincl~lir, Judge," etc. 
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Motion was made a t  the September Term, 1936, to vacate said order of 
confirmation on the ground of irregularity. The motion was denied, 
"it appearing to the court that  the sale was in all respects regular and in 
accordance with the judgment of the court entered a t  the April Term." 

Novant appeals, assigning errors. 

P a r k e r  c6 L e e  for L. T .  Rose ,  appe l lan t .  
,4bell c6 S h e p a r d  for appellees.  

S T A C ~ ,  C. J. Even if i t  be conceded that  the original order of con- 
firmation was irregularly entered, still no harm seems to have come to 
movant, as later decreed by the judgment a t  the September Term, which 
also apparently amounts to an  order of confirmation. But, however this 
may be, the record is barren of any factual determination upon which a 
reversal of the judgment could be predicated. IZospital  v. R o c k i n g h a m  
C o u n t y ,  a n f e ,  205. 

I n  a motion of this kind, where the correctness of the court's ruling 
is dependent upon facts a l iunde  or dehors  the record, a request should be 
made that  the facts be found, otherwise i t  will be presumed that  they 
were determined in support of the judgment. D u n n  v. W i l s o n ,  210 
N.  C., 493, 187 S. E., 802; Powe l l  v. B l a d e n  C o u n t y ,  206 K. C., 46, 
173 S. E., 50:  S. 1%. I l n l i on ,  ibid. ,  507, 17-2 S .  E., 4 2 2 ;  Conzr. of R P ~ S P ~ ~ ( .  
v. Realt?j  Co., 204 N. C., 123, 167 S. E., 563; 8. v. H a r r i s ,  ibid. ,  422, 
168 S. E., 408; R u f l e d g e  c. P i f z g e r n l d ,  197 S. C., 163, 1-17 S. E., 816; 
Holconzb v. Rolcornb,  192 K .  C., 504, 135 S. E., 287; X f g .  Co.  v. F o y -  
Seawe l l  L b r .  Co., 177 N .  C., 40-1, 90 S. E., 104; Gard iner  v. Xccy ,  172 
1. C., 192, 89 S. E., 955; L u m b e r  Cfo. 2..  B u h m a n n ,  160 hT. C.,  385, 
7 5  S. E., 1008. 

On the record as presented, no error is apparent. 
Affirmed. 

A. W. IIOTVARD T-. Q U E E S  (21171 ( 'OACH COJIPAST.  

(Filed 17 JIarch, 1937.) 

The res~dcnt judge of n district, when not holding court in  the county 
i n  his cliitrxt in nhich the cause is pending, has no jurisdiction to hear 
an appeal from the clerk refusing dcfcndxnt's motion for change of venue 
on the gronnd of the rcs~dence of the parties. a n d  \\here the record does 
not  how that the judge n as lloltling court in  the county the cause will be 
remanded for determination by :I judge holding conrt. 
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2. Appearance § 2b- 

A party cannot, by consent or appearance, confer jurisdiction on the 
court when there is none in lam, and appearance of counsel upon a hear- 
ing of a motion for change of venue does not waive such party's objection 
that the judge hearing the motion was without jurisdic:tion. 

_IPPEAL by defendant from an  order of P l e s s ,  R e s i d e n t  Judge of the 
Eighteenth Judicial District, entered in  MCI)OWELL County, 1 January,  
1937. E r ro r  and remanded. 

Plaintiff instituted suit against the defendant in the Superior Court 
of McDowell County on 27 July,  1936, and filed complaint alleging a 
cause of action growing out of the negligence of the defendant. Within 
the time for answering, defendant filed with the clerk petition and motion 
for reinoval of the cause to the Superior C'ourt of Buncombe County, 
on the ground that  plaintiff was a resident of Buncombe County a t  the 
time of instituting the action. On  1 October, 1936, the clerk of the 
Superior Court of McDowell County made an order den<ying the motion 
for removal, and the defendant excepted and appealed. On 19 Decem- 
ber, 1936, plaintiff caused notice to be served on counsel for defendant 
that  he ~vould move for hearing on said appeal a t  the courthouse in 
Marion, Nor th  Carolina, on 1 January ,  1937. 

A t  said time and place the parties appeared and the motion mas heard 
by J. Will Pless, J r . ,  Resident Judge of the Eighteenth Judicial District, 
who made certain findings and upon such findings entered an  order deny- 
ing defendant's motion for removal. The order recited that  the cause 
"came on to be heard before J. Will Pless, Jr . ,  Resident Judge of the 
Eighteenth Judicial District," and the order was signed "J. Will Pless, 
Jr., Resident Judge.'' 

There was nothing in the record to show that  there was or was not a 
session of the Superior Court of McDowell County being held on 1 Janu-  
ary, 1937, or that  Judge Pless was presiding therein by exchange or 
otherwise. The regular rotation of Superior Court judges indicated 
that  Judge Clement mas assigned to hold the term of :HcDowell court 
beginning 28 December, 1936. 

Froin the order of Judge Pless affirming the order of the clerk, 
defendant appealed. 

-1forgnn d! Story  f o r  p l a i n t i f f .  
R. R. T Y i l l i a w ~ s  f o r  d e f e n d a n t .  

DEVIN, J., after stating the case: The principal question presented 
by this appeal is whether the resident judge of a judicial district, when 
acting in that  capacity alone, has jurisdiction to hear and determine an  
appeal from an  order of the clerk denying a motion to remove a cause to 
another county. 
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This question seems to h a ~ e  been decided by this Court in IT'nrd 1.. 

Agr i l l o ,  194 1. C., 321. From the  ell considered opinion by ( 'ori l ior,  
.I., in that  case we quote the following: "In the absence of statutory 
provision to that  effect, the resident judge of a judicial district has no 
jurisdiction to hear and determine an  appeal from a judgment of the 
clerk of the Superior Court of any county in his district, rendered pur- 
suant to the provisions of 3 C. S., 593, except x h e n  such judge is holding 
the courts of the district by assignment under the statute, or is holding 
a term of court by exchange, or under a special commission from the 
Governor. K O  jurisdiction is conferred upon the resident judge by the 
requirement of the Constitution that  every judge of the Superior Court 
shall reside in  the district for  which he is elected." 

I t  follows that, upon the record before us, the resident judge was 
without jurisdiction to make the order appealed from. 

Kor  may the fact that  counsel for defendant appeared a t  the hearing 
be held to constitute a waiver. Tl'hile a party may waive his right to 
hare  a cause removed, he cannot by consent or by appearance confer 
jurisdiction when thwe is none in  law. Dees v. Apple, 207 S. C., 763; 
R e a l f y  Co. v. Corpening, 147 N .  C., 613. 

I t  is necessary, therefore, that  this case be remanded to the Superior 
Court of XcDowell County in order that  the judge holding the courts 
of said county may hear and determine the appeal from the order of 
the clerk. 

E r ro r  and remanded. 

(Filed 17 March, 1937.) 

1. Deeds 16-Restrictive agreein~nts applicable to part of tract held 
not enlarged by subsequent deed to entire tract subject to agreement. 

The onner of a five-hundred-acre tract of land rxecnted an agreement 
imposing b~ulding and residential restriction% on n thirtecll-acrc~ tract 
included in the larger tract. Tlirreafter he conrejcd the entire five- 
hundred-acre tract subject to all the restrictions, conditions, and stipula- 
tions contained in the agreement, and nlqo certain general restrictions set 
out in the conxeyance Pxrt of the five-hundred-acre tract could not be 
d e ~  eloped for residential pnrposes, the land being mountainous and the 
coit of installiiig natcr ant1 sewer being prohibitive. Held: The con- 
re)ance did not elllarge the restrictions to cover the entire fire hundred- 
acre tract, but conveyed the land subject only to the residential restric- 
tion? on the thirteen-acre tract and the general rectrictions set out in the 
conveyance, it being obvious that the owner did not intend the residential 
restrictions to apply to the entire tract. 
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2. Sanie: Mortgages § 4%Purchaser a t  foreclosure takes title free from 
restrictions placed on property subsequent to mortgage. 
h large tract of land was mortgaged subject to restrictive covenants 

applicable only to a small part of the entire tract. Thereafter the mort- 
gagor conveyed the entire tract subject to the mortgage The purchaser 
and subseqnent owners attempted to further develop t l ~ e  tract for resi- 
dential purposes, plotted part of the tmct, and sold cert,lin lots by deeds 
containing restrictive covenants in accordance with a general plan of 
development, some of the lots so sold being released from the mortgage 
on the entire tract. Thereafter the mortgage was for(?c.losed and title 
under the sale conveyed to plaintiffs, trustees for the deceased original 
owner. Hcld:  The title of the purchaser a t  a foreclowre sale relates 
back to the date of the mortgage, and plaintiffs acquired the land free 
from the restrictions imposed by intervening owners subsequent to the 
exwution of the mortgage. 

APPEAL by defendant from Phillips, J., at  December Term, 1936, of 
BUNCOMBE. Affirmed. 

The plaintiffs and defendant entered into an  agreement, on 30 Novem- 
ber, 1936, by which plaintiffs agreed to sell to defendant a certain piece 
of land (shown on map as "Foster lot"). The defendant mas milling 
to carry out his contract, but alleged that  plaintiffs could not convey to 
him a marketable title. This is a submission of controversy without 
action. S. C. Code, 1935 (Michie), sec. 626. 

The facts in regard to same are as follows : Paragraph 1. "In 1918 
E. W. Grove and one W. B. Neacham were the owners of adjoining 
areas of land located in Buncombe County, a short distance north of the 
city of beheville, the land of Grove lying on the east side of what was 
and is known as Charlotte Street Extension (which land appears upon 
the annexed plat designated as 'Property of Grove described in  Grove- 
Meacham Agreement'), and the land of Meacham lying on the west side 
of said Charlotte Street Extension. On S October, 1918, Grove and 
Meacham, with the joinder of their respective wires, entered into the 
following agreement, which is duly recorded in the office of the register 
of deeds for said county, in Deed Book 224, a t  page 147." 

The agreement set forth contains certain restrictions imposed upon a 
thirteen-acre tract of land belonging to Grove: 

Paragraph 2. "Thereafter, on 1 April, 11126, by deed recorded in the 
office of the register of deeds, in Deed Book 345, a t  page 366, the said 
Grove conveyed to Floralina Realty Corporation a t r r~ct  of approxi- 
mately fire hundred (500) acres of unimproved land, hereinafter re- 
ferred to as 'Kimberly Heights,' the boundaries of which appear upon 
the plat annexed hereto. The said Floralina Realty Corporation was 
organized by its principal stockholder, one Arthur 31. Grifing, for the 
purposes of developing the said 'Kimberly Heights,' or portions thereof, 
from time to time, as a residential subdivision. The tract conveyed to 
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said Floralina Realty Corporation by Grove included the area belonging 
to said Grove described in the aforementioned agreemen; between Grove 
and Meacham. The deed to Floralina Realty Corporation contains in  
its habendurn clause the following language : 

" 'To have and to hold the above described land and premises, together 
with a11 the privileges and appurtenances thereunto telonging, or in 
anywise appertaining, unto the party of the second pait ,  its successors 
and assigns, forever; subject, however, to the following restrictions, con- 
ditions, and stipulations, that  is to s ay :  

(( I A11 the restrictions, conditions, and stipulations contained in a 
certain agreement between E. W. Grove and W. B. Meacham and wife, 
recorded in the office of the register of deeds for Buncombe County, 
North Carolina, in Book No. 224, page 147;  and also subject to the 
following restrictions : 

" 'And the said party of the second part, for itself, its successors, and 
assigns, doth covenant to and with the said parties of the first part, their 
heirs, executors, administrators, and assigns, as follows : 

'"(I) That  they will not erect, license, or suffer to be erected or 
maintained on the above described land, or any part  thereof, any house 
or building to be used as a sanitarium or hospital, or a t  any time permit 
or suffer to be used any house or building erected thereon for any such 
purpose, and will not, during the term of twenty-one (2111 years from the 
date hereof, lease, sell, or convey said land, or any part  thereof, or any 
building thereon, to a Negro or person of any degree of Kegro blood, or 
any person of bad character; 

'( ' ( 2 )  That  the foregoing corenants shall be covenants running with 
the land, and shall be kept by the said party of the second part, its 
successors and assigns. 

'' ' ( 3 )  To secure the unpaid balance of the purchase price of said 
property, Floralina Realty Corporation exwuted to Commerce Union 
Trust  Company, as trustee, a first lien purchase money deed of trust 
embracing said property, which deed of trust, dated 1 April, 1926, is 
recorded in the office of the aforesaid register of deeds, in Deed of Trust  
Book 239, a t  page 283. I t  contains the following lang~tage with refer- 
ence to restrictions on the property described: "This deed in trust is 
made and accepted subject to all the conditions and restrictions referred 
to and contained in deed of E. W. Grove and wife, A. G. Grore, to the 
party hereto, of the first part, bearing even date with these presents, 
reference to which deed is hereby made for a full recitation of said con- 
ditions and restrictions." 

" ' (4)  B y  deed dated 1 July,  1926, the Floralina Realty Corporation 
conveyed the entire Kimberly Heights property, subject to the deed of 
trust referred to in  paragraph 3 hereof, to the said Arthur M. Griffing, 
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individually, which deed is recorded in the office of said register of deeds, 
i n  Deed Book 355, a t  page 470. With  reference to restrictions, the deed 
provides : "Subject, however, to the restrictions, conditions, and stipula- 
tions as contained in deed from E. W. Grove and wife to Floralina 
Realty Corporation hereinbefore referred to" (which deed is that  de- 
scribed in paragraph 2 hereof). 

" ' (5)  At  the time of the conveyance to Floralina Realty Corporation 
by Grove, and a t  the time of conveyance to Griffing by Floralina Realty 
Corporation. the said Kimberly Heights property was unimproved, 
heavily wooded, and inaccessible to vehicular traffic except over what 
are known as Scenic Highway, Sunset Drive, and Grovewood Road;  as 
appear on the plat annexed. The first two were and are public roads, 
used primarily for recreational automobile drives and horseback rides ; 
Grovewood Road was, and is, also a public road, used as a rear or 
secondary entrance to Grove P a r k  Inn ,  which lies near the southwest 
corner of the property. -1s i t  is shown by said plat, the property extends 
from Charlotte Street Extension east for a distance of approximately 
8,000 feet, horizontal measurement. Across the certer of the property, 
running north and south, lies a ridge of mountains, the two most promi- 
nent peaks of which are known as Patton Mountain, near the south 
boundary, and Mount Pleasant, near the north boundary. Patton Noun- 
tain lies almost directly behind the above Grove P a r k  Inn .  The Mount 
Pleasant-Patton Mountain ridge is joined by a second ridge, unnamed, 
running east to the extreme eastern boundary. The top of Patton 
Mountain lies about 800 feet, and the top of Mount Pleasant about 600 
feet above Charlotte Street Extension, on the west boundary. Inter-  
mediate points along the ridge vary slightly from these elevations. The 
ridge running east is of approximately the same elevation as the Pat ton  
Mountain-Mount Pleasant ridge. From Charlotte Street Extension east- 
wardly there is a gentle rise for about 2.000 feet, then a sharp rise to the 
top of the ridge. East  of the Pat ton  Mountain-Mount Pleasant ridge, 
and 011 either side of the joining ridge, is a sharp drop to the north and 
south boundaries. 

" ' ( 6 )  Shortly after its conreyance to him, the said Griffing caused a 
portion of said Kimberly Heights, extending from Charlotte Street ap- 
proximately 2,400 feet eastwardly and containing about sixty-five acres, 
to be platted into 162 lots, and said lots offered for sale to the public. 
The lines of the platted area are indicated on the annexed plat. Three 
maps were platted of this area, were made and placed on record by said 
Griffing : ( a )  '(First Unitn--recorded in Book of Plats  12, a t  page 56 ;  
(b)  "Part  of Second Unitn-recorded in  Book of Pla ts  13, a t  page 71 ; 
(c)  "First Unit  and P a r t  of Second Gnit," recorded in Book of Plats  14, 
a t  page 5. "First Unit and P a r t  of Second Unit" (c), is merely the 



336 IS T H E  S U P R E M E  COURT.  [ e l l  

combination of ( a )  and (b) .  I11 addition to the lots as subdivided, 
streets and alleys, each plat showed a building line for all lots. the same 
rarying from twenty to fifty feet. The said Griffing also installed sewer 
and water lines available to all but a small number of lots within said 
platted area, and laid out and constructed streets as appears on the 
annexed plat. During his term of ownership, Griffing sold and deeded 
to purchasers a total of fourteen (14) lots within the platted area ;  of 
this number tn-elve (12) xe re  duly released by the said Commerce Union 
Trust  Company, trustee, from the lien of the deed of trust described in 
paragraph 3 hereof. Each of the deeds from Griffing contained the 
followilig language with reference to restrictions : 

" ' "To have and to hold the above describtd land and premises. n-ith 
all the appurtenances thereunto belonging or in anywise appertaining; 
unto the said party of the second part, her heirs, successors, and assigns 
forever, subject to the restrictions, conditions, and stipulations here- 
inafter set forth, to wi t :  

" '  "TYhereas, the lot or parcel of land hereinbefore described, a par t  
of a block of land, as shown on the plat hereinabove specifically referred 
to, the property of the party of the first par t  and its successors and 
assigns, 11-hich said land within said block has been d i r i d d  into parcels 
or lots, and laid off and designed to be used exclusively for residential 
purposes; and whereas, the parties hereunto desire, for the benefit of 
their own property and for the benefit of future purcliasws and ox-ners 
of the land shown ~vi th in  the lines of said block, that  the same shall be 
developed, and for a time hereafter used esclusirely for prirate resi- 
dential purposes : 

(' ( ('Now, therefore, the said party of the second part, for herself and 
her heirs, successors, and assigns, as follows :" (Setting forth certain 
restrictions.) 

' ( ' ( 7 )  I n  1927, there having been a default under the terms of the 
deed in trust from Floralina Realty Corporation to Commerce Union 
Trust C'on~pany, trustee, the said trustee foreclosed the same, and deeded 
the property, excepting those portions previously released by it to lot 
purchasers from the said Griffing, to Griffing's Kimberly Heights, Incor- 
porated, a corporation which was caused to be organized by the said 
Arthur M. Griffing for the purpose of developing the property further 
under the plans and designs theretofore conceived by the said Griffing. 
The said Griffing was a t  the time of the organization and thereafter 
the principal stockholder of the said Griffing's Kimberly Heights, Incor- 
porated. The deed to the said Griffing's Kimberly Heights, Incorpo- 
rated, was dated 21 May, 1927, and recorded in the offict: of the afore- 
said register of deeds, in Deed Book 374, a t  page 135. The said deed 
contains the following provisions with reference to restrictions : 
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" ' "Subject to all conditions and restrictions referred to and contained 
in deed of E. TV. Grore and wife, A. G. Grore, to Floralina Realty 
Corporation, bearing date 1 April, 1926, and recorded in the office of 
the register of deeds for Buncombe County, North Carolina, in Book of 
Deeds , at  page , reference to ~ i h i c h  deed is hereby made for a 
full recitation of said restrictions and conditions." 

" '(5) By x irtuc of a refilialicing agreement with thr   lain in tiff, herein, 
who were the holders of the unpaid notes of the said Floralina Realty 
Corporation. the payment of the bid of Griffing's Kimberly Heights, 
Incorporated, made in tlic aforesaid foreclosure sale, was deferred, 
evidenced by promissory notes and secured by a first lien purchase 
money deed of trust embracing thc propcrty conveyed by said Commerce 
Union Trust  Company, trustee, executed by Griffing's Kimberly Heights, 
Incorporated, to Commerce Union Trust  Company, as trustee, dated 
21 May, 1927, and recorded in the office of said register of deeds. in 
Book of Deeds and Trust  266, a t  page 1. This deed of trust contains 
the fo l lo~i ing  provision with reference to restrictions : 

" ' "Subject to all conditions ant1 restrictions referred to and contained 
in deed of E. W. G r o ~ e  and nife,  AL C. Grove, to Floralina Realty 
C o r ~ ~ o r a t i o n  bearing datt. 1 ,\pril, 1926, and recorded in the office of the 
register of deeds for Buncornbe Connty, N. C., in Book of Deeds , at  
page , reference to ~ i l l i ch  deed is hereby made for a full rccitatiori 
of said restrictions and conditions." 

" ' (9 )  Between 21 Xay ,  1927, and 31 October, 1931, Griffing's K i n -  
berlp Heights, Incorporated, conveyed to purchasers ninety-three (93)  
lots in the aforementioned platted area, of which number sixty-four (64)  
were released by the trustee from the lien of the deed of trust described 
in paragraph 8 hereof. Except as l ie r~inaf ter  othern-ise stated, deeds from 
Griffing's Kimberly Heights, Incorporated, for all of the lots which it 
conveyed contained the same restrictions a\  those of the deeds from 
Griffing, as iet out in paragraph 6 liereof. The blanks pertainins to 
street frontage and minimum building cost of residence vere  filled in 
according to the location and size of the lot conveyed. The nlininium 
building cost requirement in Griffing's Kimberly Heights, Incorporated, 
deeds varied from $5,000 to $24,000, the average being $7,886. Deeds 
for t~venty  (20)  of the ninety-three (93)  lots, located a t  the extreme 
northeast corner of the platted area in what was designated as Block ''I,," 
contained no minimum building cost requirements, although 
all of the remaining restrictions. Deeds for five (5 )  lots in scattered 
portions of the platted area contained no restrictions of any nature. I n  
addition to the platted lots, Griffing's Kimberly Heights, Incorporated, 
also, in four instances, conveyed land outside the platted area totaling 
approximately ninpteen (19) acres. I11 one of the conveyances, under this 
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classification, all of the standard restrictions except the minimum build- 
ing cost requirement were included; i n  the second only paragraphs 1, 2, 
3, 8, and 9 of the standard restrictions were included; the third convey- 
ance was made subject only to the restrictions contained in  the deed of 
trust from Griffing's Kimberly Heights, Incorporated, to Commerce 
Union Trust  Company, trustee (described in paragraph 8 hereof) ; and 
the fourth conveyance was made subject to no restrictions of any nature. 
Of these four conveyances in  the unplatted area, two, aggregating two 
acres, were released by the trustees from the lien of Grifling's Kimberly 
Heights, Incorporated, deed of trust. 

" ( (10)  I n  October, 1931, default having been made under the terms 
of deed of trust from Griffing's Kimberly Heights, Incorporated, to 
Commerce Union Trust  Company, trustee, foreclosure was had and the 
property described in the same, excepting such portions as had thereto- 
fore been released by the trustee, was duly conveyed by the trustee to 
the plaintiffs herein, by deed dated 31 October, 1931, and recorded in 
the office of the said register of deeds, in Book of Deeds 444, a t  page 481. 
The said deed provides, with respect to restrictions, the following: 
"Subject to all conditions and restrictions referred to and contained in 
deed of E. W. Grove and wife, A. G. Grove, to Floralina Realty Corpo- 
ration, bearing date 1 April, 1926, and recorded in  the office of the 
register of deeds for Buncombe County, North Carolir~a, in Book of 
Deeds 345, a t  page 366, reference to which deed is hereby made for a 
full recitation of said restrictions and conditions." 

" ' (11) B y  virtue of the foreclosure and deed mentioned in  preceding 
paragraph hereof, the plaintiffs became the owners of the entire un- 
platted area of said Kimberly Heights (including the "Foster lot" here- 
inafter referred to) ,  with the exception of the aforementilmed two tracts 
previously released by the trustee; plaintiffs thereby a so became the 
owners of eighty-six (86) lots within the platted area, the release of 
which had not been had or provided for. 

'"(12) Since the conveyance to the plaintiffs, neither Floralina 
Realty Corporation, Arthur M. Griffing, nor Griffing's Kimberly Heights, 
Incorporated, has had any interest in or claim to any part  of the Kim- 
berly Heights property. Floralina Realty Corporation was duly dis- 
solved on 23 July,  1931, and the charter of Griffing's Kinlberly Heights, 
Incorporated, forfeited by the Commissioner of Revenue of Nor th  Caro- 
lina on 1 March, 1930, and neither of said corporations has since said 
dates maintained any organization or undertaken to transact any busi- 
ness. Other than in  that  portion of the property which has been re- 
ferred to as the "Platted Area," neither Floralina Realty Corporation, 
Griffing, nor Griffing's Kimberly Heights, Incorporated, made improve- 
ments, although the latter made, or caused to be made, preliminary 
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designs for further subdirision of portions of the unplatted area, but 
which designs 11-ere nerer recorded or carried out. At the present time 
t ~ v o  tracts of 1 acre each, outside the platted area, are owned hy pur- 
chasers under the title of Griffing'q IZimberly Heights, Incorporated. 
Seventy-six (76) lots within the platted area are now ovned by pur- 
chasers under the title of Griffilig and Griffing's ICimberly Heights, 
Incorporated; of thew lots, twenty-six (26) have been i m p r o ~  ed by rcsi- 
clences erected a t  various times qince April, 1926, under the design of 
the Griffing and Griffing's Kimberly Heights, Incorporated, restrictions. 
Fifteen (15) residences front on Griffing Boulevard, six (6 )  on Lynnood 
Road;  four ( 4 )  on Blackwood Road;  and one on Charlotte Street Exten- 
sion. Since thr  foreclosure sale and conrregance to the plaintiffs, re- 
ferred to in paragraph 10 hereof, the plaintiffs have made no improre- 
ments of either the unplattcd area or of the lots conveyed to them bg the 
trustee; nor have they formed or devised ally common or general scheme 
of develop~nent for the same or any part  thereof. 

" '(13) On 30 Sorember,  1936, the plaintiffs and the defendant 
entered into a certain nr i t ten  contract, by the terms of which the plain- 
tiffs agreed to sell, and the defendant agreed to buy, a certain parcel or 
lot of land within the unplatted area of said Kimberly IIeights s h o ~ m  
on the attached plat as the '(Foster lot"; that bv the terms of such con- 
tract, copy of which is attached hereto, marked "Exhibit A," and made 
a part  of this agreed. statenic~nt of facts, the plaintiffs contracted and 
agreed to convey said property frce and clear of all liens, encumbrances, 
and restrictions, except certain taxes and rights of way, and the follo~v- 
ing restrictire covenants : "And, the said purchaser, for himrelf, his 
heirs and assigns. does covenant to, and with the said vendors, their 
successors and assignq, as follows: First, that  he will not erect, license, 
or suffer to be erected or maintained on the abore described land, or any 
part thereof, any house or bnilding to be used as a sanitarium or hos- 
pital, or a t  any time permit or suffer to be used any house or building 
erected thereon for any such purpose, and will not, during the term of 
tn-enty-one years (from 1 Xpril, 1926), lease, sell, or conrey said land, 
or any par t  thereof, or any building thereon, to a Segro ,  or person of 
any  degree of S e g r o  blood, or any person of bad character; second, that  
the foregoing covenants shall he covenants running ~ i t h  the land, and 
shall be kept by the said purchaser, his heirs and assigns." 

" ' (14) That, on or about 5 December, 1936, in accordance with the 
ternis of the contract hereinbefore referred to, the plaintiffs tendered to 
the defendant a good and sufficient deed for sa idproper ty ,  said deed 
purporting to conrey the property free and clear from all restrictive 
covenants, excepting those referred to and set out i n  said contract and in 
paragraph 13 hereof. 



340 I N  T H E  SUPREME COURT. [211 

" ' ( 1 5 )  I t  is agreed that the plaintiffs are the duly detlignated, quali- 
fied, and acting trustees under the will of E. W. Grove, who died testate 
on or about 27 January, 1927, and that plaintiffs, as trustees, have full 
power to convey and sell real estate. I t  is further agreed that the deed 
as tendered to defendant is a sufficient deed for the pro.?erty described 
in said contract, and that plaintiffs, as such trustees, are vested with a 
clear and marketable title to said property within the contemplation of 
said contract, except as to the restrictions hereafter sptxified, but the 
said defendant has refused to accept said deed and to pay the purchase 
price for said lot or parcel of land, contending that the plaintiffs7 title 
to the said lot is not free and clear of all liens, encumbrances, and 
restrictions by reason of the fact that it is burdened with (a )  the restric- 
tions contained in the agreement between E. W. Grove and W. B. 
Meachnm, as set forth in paragraph 1 hereof, and (b) the restrictions 
contained in the deeds from Arthur M. Griffing and Grifling's Kimberly 
Heights, Incorporated, to purchasers of lots within what has been herein- 
before (designated as the "platted area" of Kimberly Heights. 

"'(16) I t  is further agreed that if the court shall be of opinion with 
the plaintiffs upon the foregoing facts, then judgment shall be entered 
for the plaintiffs; and if the court shall be of opinion for the defendant, 
then judgment shall be entered for the defendant. 

ADAMS 8: ADAMS, 
Attorneys for Plaintiffs. 

T. CARLISLE SMITH, JR., 
Attorney for Befendant.' " 

The property in controversy is set forth in annexed plat, designated 
as "Property of Grove described in Grove-Meacham Agreement," made 
by Arnold H. Vanderhoof, consulting engineer. 

The judgment in the court below was as follows: 
"This cause coming on to be heard and being heard before the under- 

signed judge of the Superior Court at the regular December, 1936, Term 
of said court, at  Asheville, Buncombe County, upon the agreed statement 
of facts of the parties, submitted under the terms of section 626 of the 
Consolidated Statutes of North Carolina, and from said agreed statement 
of facts it appearing to the court, and the court hereby so finding and 
holding : 

"1. That the provisions of the deed from E. W. Grove to Floralina 
Realty Corporation, set forth in paragraph 2 of said statement of facts, 
do not operate in anywise to extend or enlarge the restrictions, condi- 
tions, and stipulations contained in the agreement between the said Grove 
and W. B. Meacham, set forth in paragraph 1, or to impose the same 
upon any part of the land described in said deed save that, portion which 
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is particularly described in  said agreement; that  the restrictions con- 
tained in said agreement, accordingly, do not affect or encunlber the 
locus in quo,  and the same is free and clear thereof. 

('2. That  the restrictions set out and imposed in  the various deeds 
from Arthur W. Griffing and Griffing's Kimberly Heights, Inc., to pur- 
chasers of lots in the 'platted area' of Kimberly Heights, which restric- 
tions are set forth in paragraph 6 of the statenlent of facts, in nowiw 
bind, affect, or encumber any of the land within said Kimberly IIeiglits 
now oivned by the plaintiffs under the trustee's deed referred to in  para- 
graph 1 0 ;  that, accordingly, none of said restrictions affect or encumber 
the locus in quo,  the same being a portion of said land conveyed under 
said trustee's deed. 

"It  is therefore ordered, decreed, and adjudged that  the plaintiffs are 
vested with a good and marketable title, within the terms and contempla- 
tion of the contract between the parties, free and clear of all liens, en- 
cumbrances, and restrictions, to the land and premises described in said 
contract and referred to in  the statement of facts herein as the 'Foster 
lot'; and i t  is further ordered and adjudged that  the defendant be and 
is hereby required specifically to perform said contract and to accept the 
deed to said land heretofore tendered by the plaintiffs, for the consid- 
eration and upon the terms of the contract. 

"It is further ordered that  the costs hereof be taxed against the 
defendant. 

"This 18 December, 1936. 
F. DONALD PHILLIPS, 

Judge Presiding." 

The defendant excepted, assigned error, and appealed to the Suprenie 
Court, on the ground that the court below erred in  signing the judgment 
appearing in  the record. 

Adunzs d A d a m  for plaintif fs.  
7'. Carlisle Smith, Jr . ,  for de fendan t .  

C L A R I ~ S ~ X ,  J. The defendant's first question involved is as follows : 
'(Is the whole of a boundary of land, containing five hundred acres, 
subject to restrictions previously imposed upon a small portion thereof, 
containing approximately thirteen acres, by reason of the fact that  the 
five-hundred-acre boundary is conveyed 'subject to all the conditions, 
restrictions, and stipulations' contained in the agreement creating the 
restrictions upon the thirteen-acre tract ?" We think not. 

The language in the agreed statement of facts as to certain of the 
restrictions in the deed is as follows : '(Subject, however, to the following 
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restrictions, conditions, and stipulations, that  is to say:  All the restric- 
tions, conditions, and stipulations contained in  a certain agreement be- 
tween E. W. Grove and W. B. Meacham and wife, recorded in  the office 
of the register of deeds for Buncombe County, Nor th  Carolina, in Book 
KO. 224, page 147; and also subject to the following restrictions: And 
the said party of the second part, for itself, its successcrs and assigns, 
doth covenant to and with the said parties of the first part, their heirs, 
executors, administrators, and assigns, as follows: (1 )  That  they will 
not erect, license, or suffer to be erected or maintained on the above 
described land, or any par t  thereof, any house or building to be used as 
a sanitarium or hospital, or a t  any time permit or suffer to be used any 
house or building erected thereon for any such purpose, and mill not, 
during the term of twenty-one (21) years from the date hereof ( 1  April, 
1926)  lease, sell, or convey said land, or any part  thereof, or any building 
thereon, to a Negro or person of any degree of Negro blood, or any 
person of bad character; ( 2 )  that  the foregoing covenants shall be cove- 
nants running with the land, and shall be kept by the said party of the 
second part, its successors and assigns." 

This language is clear. When the entire 500-acre tracl; was sold there 
was a restricted agreement on the 13  acres between Grove and Meacham. 
This restriction in  no way applied to the land sold, and tould not be ex- 
tended or enlarged beyond the particular area described in  the Grove- 
Neacham agreement. The land sold was subject to this restriction in 
the 13  acres, i n  the same manner as if a deed were made subject to an 
existing lien, deed of trust, or mortgage on a portion of the property that  
was conveyed. 

The Grove-Meacham agreement is in no way operative on the Foster 
lot-the locus in quo which is i n  controversy. The Grove-Xeacham 
restriction is selsarate and distinct. I t  will be noted tha t  in defendant's 
contract for  the purchase of the "locus i n  quo" from the plaintiffs, the 
above restrictions as to sanitarium or hospital and sale t3  Segroes, etc., 
are agwed to be restrictions in the conyeyance to him. See P e p p c r  1 % .  

Decelopn~ent Co., ante ,  166. 
The defendant's second question involred is as follows : ('STliere ap- 

proximately one-eighth of a five-hundred-acre boundary is subdivided 
and developed into residential lots, and about one-half of such lots are 
sold under uniform restrictions adopted pursuant to a general plan or 
scheme of derelopment for the subdivided area, and thereitfter the unsold 
lots and the undeveloped portion of the boundary is for~xlosed under a 
preexisting deed of trust and reconveyed to the estate of t'2e owner of the 
original boundary, what effect, if any, do such restrictions3 have upon the 
land so reconreyed?" We cannot see, under the facts and circumstances 
of the case, that  the restrictions have any effect on the land reconveyed 
on foreclosure. 
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1. On 1 April, 1926, Grove conveyed to Floralina Realty Corporation, 
deed duly recorded, the tract of 500 acres with the restrictions above set 
forth to certain unimproved land, afterwards known as '(Kimberly 
Heights." Included in  the deed was the area belonging to Grove de- 
scribed in the agreement between Grove and Meacham and the deed 
made subject to same. 

2. On 1 April, 1926, the Floralina Realty Corporation made a deed 
in trust to Commerce Union Trust  Company to secure the purchase 
money, which was duly recorded. 

3. On 1 July,  1926, the Floralina Realty Corporation made a deed 
to Arthur 31. Griffing, which was duly recorded, subject to the deed of 
trust before mentioned. Griffing, shortly after the conveyance to him, 
caused a portion of Kimberly Heights to be platted into 162 lots and 
offered them for sale with certain restrictions. 

I n  1927, there having been a default under the terms of the deed in 
trust from Floralina Healty Corporation to Commerce Union Trust  
Company, trustee, the said trustee foreclosed the same, and deeded the 
property, excepting those portions previously released by i t  to lot pur- 
chaieri, from the said Griffing, and Griffing's Kimberly Heights, Inc. 

By virtue of a refinancing agreement with the plaintiffs herein, who 
were the holders of the unpaid notes of the said Floralina Realty Cor- 
poration, the payment of the bill of Griffing's Kimberly Heights, Incor- 
porated, made in the aforesaid foreclosure sale, was deferred, evidenced 
by promissory notes and secured by a first lien purchase money deed of 
trust embracing the property conveyed by said Commerce Union Trust  
Conlpany, trustee, executed by Griffing's Kimberly Heights, Incorpo- 
rated, to Commerce Union Trust  Company, as trustee, dated 21 Nay,  
1927, and duly recorded. 

Between 21 May, 1927, and 31 October, 1931, Griffing's Kimberly 
Heights, Incorporated, conveyed to purchasers ninety-three (93) lots 
in the platted area, of which number sixty-four (64) mere released by 
the trustee from the lien of the deed of trust above set forth. 

I n  October, 1931, default har ing  been made under the terms of deed 
of trust from Griffing's Kimberly Heights, Incorporated, to Commerce 
Union Trust  Company, trustee, foreclosure was had and the property 
described in the same, excepting such portions as had theretofore been 
released by the trustee, ~ v a s  duly conveyed by the trustee to the plaintiffs 
herein, by deed dated 31 October, 1931, and duly recorded. 

The said deed provides, with rrspect to restrictions, the following: 
Subject to all conditions and restrictions referred to and contained in 
deed of E. W. Grore and wife, A. G. Grove, to Floralina Realty Corpo- 
ration, bearing date 1 April, 1926. 

B y  ~ i r t u e  of the foreclosure and deed before mentioned, the plaintiffs 
became the owners of the entire unplatted area of said "Kimberly 
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Heights" (including the "Foster lot"), with the exception of the before 
mentioned two tracts previously released by the trucjtee5; plaintiffs 
therebv also became the o\vners of eighty-six (86)  lots within the platted 
area, the release of wllich had not been had or provided for. 

At  the present time two tracts of 1 acre each, outside the platted area, 
are o~vned by purchasers under the title of Griffing's Kiinberly Heights, 
Incorporated. Seventy-six (76)  lots ~vi th in  the platted area are now 
o~vned by purchaqers under the title of Griffing and GriiEng's Kimberly 
Heights, Incorporated ; of these lots, twenty-six (26) have been improved 
by residences erected a t  various times since April, 1026, under the design 
of the Griffing and Griffing's Kimberly Heights, Incorporated, restric- 
tions. Fifteen (15) residences front  oil Griffing Bou le~a rd ,  six ( 6 )  on 
L p w o o d  Road;  four (4)  on Blackwood Road;  and one on Charlotte 
s t ree t  Extension. Since the foreclosure sale and cosvevance to the 
plaintiffs, referred to, the plaintiffs hare  made no improv~~ments  of either 
the unplatted area or of the lots c o n r e ~ e d  to them by the trustee; nor 
have they formed or devised any common or general scheme of develop- 
ment for the same, or any par t  thereof. 

,111 the conveyances are subject to the restrictions set forth in the 
Grove-hieacham agreement, and also in  the restrictions heretofore mea- 
tionetl in deed from Grove to Floralina Realty Corporation. 

We do not see how the restrictions imposed by Griffing or Griffing's 
I i in~ber ly  l l e i p l ~ t ~ ,  Inc.. in de& to thcir piirchasers ca I bind or affect 
tlic titltl of the plaintiffs acquircd untlcl* f'oreclosurc c d  tllc pnrchaw 
nloney deeds of trust made psior thcrcto. 

I11 Jones on Mortgages, Vol. 3 (8th Ed. ) ,  p. 623, it is sa id :  "Title 
acquired by foreclosure relates back to the date of the mortgage, so as to 
cut off intervening equities and rights." 

I n  Wiltsie on Mortgage Foreclosure, Vol. 2 (4th E d  ), pp. 1030-31, 
x-e f i d :  "The title of the t~uschaser a t  a sale under a decree of fore- 
closure relates back to the date of the delivery of the mortgage, as against 
all intervening purchasers and encumbrancers who were made parties 
to the action, or who became interested in the premises pendenfe lite. 
A11 encumbrances and liens, and all conditions. r&rvations. and restric- 
tions which the mortgagor may have imposcsd lipon the property subse- 
quently to the execution of the mortgage will be extinguished." 

I n  Leak c. Armfield, 187 N. C., 625 (628), i t  is said:  "If subsequent 
judgment creditors or litigants ovw the equity of redemption could 'tie 
up' a fimt mortgage and affect its terms, it n ould s~ r ious l~o  impair a legal 
contract." 

The 500 acres o~vned bv Grove and which he sold did not l~rovitie a 
general scheme or plan of development. I t  would hare  been folly for 
Grove to have had a general schenle or plan, as only a small portion of 
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the land was fit for residential development. I n  the 500-acre tract there 
was a small area tha t  could be used for residential purposes on which 
modern conveniences, sever, water, rtc., could be put, and on the balance 
of the land to have such conveniences, i t  would be a t  a prohibitive cost. 
The 500 acres deeded were unimproved, heavily wooded, and almost all 
inaccessible to vehicular traffic, mountainous, and very little of the area 
fitted for residential purposes. 

I t  is a matter of common knowledge that  large tracts of land are 
purchased and the development is gradual in blocks and otherwise. TTe 
think it was never the intention of Grove that  the restrictions and con- 
ditions in the Grore-Meacham agreement block would extend to the bal- 
ance of the land. 

The defendant in his brief says : "The questions raised by this appeal 
are largely ones of fact, the law applicable to such facts being well 
settled." 

On the agreed facts, we think the court below was correct in its 
holding. 

Fo r  the reasons given, the judgment of the court below is 
Affirmed. 

J. L. SJIATHEKS r. THE SORTHWESTERN MUTUAL LIFE I X S U I ~ A S C E  
COMPANY. 

(Filed 17 March, 1937.) 

1. Judgments § 20- 

Parties who are sui juris and file answer admitting that plaintiff is 
entitled to the relief sought are concluded hy a consent judgment entered 
in  the cause against them in faror of 1)laintiff. 

2. Same- 
Parties S U L  jurrs who file allswer denying plaintiff'z riglit to recoler are 

concluded by a judgment on the i%ue entered in the cause adverse to 
their contentions from nhich they do not appeal. 

3. Same- 
Infants represented by a guardian ad litern who files answer raising 

the issue of plaintiff's right to the relief sought are concluded by a valid 
judgnient entered in the cause adverse to them, even though the judgment 
is erroneous, in the absence of an appeal. 

4. Judgments 2-Judgment entered in accordance with decision of 
court on issue raised by pleadings may be erroneous, but is not void. 

A judgment rendered in accordance with the decision of the court on 
the issue of law raised by the pleadings in  an action in which all persons 
haring an interest in the subject matter of the suit are made parties and 
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all infant defendants a re  represented by a guardian ad litent, who files 
answer denying plaintiff's right to the relief sought, rnay be erroneous, 
but is not void and may not be collaterally attacked by the infant defend- 
ants. 

5. Trusts § 0-Trustee and beneficiaries held concluded by judgment re- 
voking t rus t  from which n o  appeal was taken. 

Trustor assigned certain policies of insurance on his life and certain 
other property to a trustee under an agreement stipulating that  after his 
ihwth the remninder of his estate, including the policies, should be dis- 
tributed in accordance with the terms of his mill. which prorided that a 
share should be distributed to his wife, three of his children, respectively, 
and a share, including part of the proceeds of the policies, should be held 
in trust for R., and after R.'s death should be distributed to the surviving 
wife and children of R. After the death of insured's wife, insured insti- 
tuted an action to revoke the trust, and his children, R. and R.'s children 
who had reached their majorities, filed answer admitting his right to 
rerolre the trust, and the trustee and guardian of the ininor and unborn 
children of R. filed answers contending that  the rema~nder  over to R.'s 
children was vested and could not be revoked. The court entered judg- 
ment, from which no appeal mas taken, that the interests of the minor 
children were contingent, and entered judgment revolring the trust. C. S., 
996. Held:  The judgment, being rendered in accordance with the court's 
opinion on the issue raised by the pleadings, that  the interests of the 
minor children were contingent, is binding on the trustee and minor chil- 
dren, even if erroneous, since the judgment is not roitl, and the parties 
sui  l~cr is  who consented to the judgment are concluded thereby, and the 
effect of the judgment was to revoke the trust as  to the trustee and all 
the beneficiaries and reinrest title in the trust property in trustor. 

6. Insurance § 36a- 
Where insurance policies are  assigned by insured under a trust agree- 

ment, nlid thereafter the trust is revoked by judgment conclusire on the 
trustee and all the beneficiaries of the trust, the right to the policies 
reverts to insured and he is entitled to have the trustee beneficiary named 
tl~crein changed by insurer in accordance n i th  his directions. 

APPEAL by  defendant  f r o m  Phillips, J., a t  August  Term, 1936, of 

B n ~ c o h ~ n ~ .  Affirmed. 

T h i s  is a n  action f o r  judgment  t h a t  the defendant  be ordered a n d  
directed by  the  court  to  change the  beneficiary in each of t ~ v o  policies 
of insurance on the  life of the  plaintiff issued by  the  defendant, by s t r ik-  
ing f r o m  said policies as  the  beneficiary therein the name of the  

Wachovia ~ a n k  and  T r u s t  Company,  trustee, and  inser t ing i n  lieu 
thcreof the  names of Margueri te    mat hers Jones, Claudie Smathers ,  and  
J a m e s  L. Smathers ,  J r . ,  the children of the  plaintiff. 

W h e n  the  action was called f o r  t r ia l ,  hoth plaintiff a n d  defendant  
waived a t r i a l  by  j u r y  and  submit ted to  the court  a s tatement  of facts  

agreed, which a r e  substantially as follows : 
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On 14 June.  1904, the defendant issued to the plaintiff two policies of 
insurance on the life of the plaintiff, each for the sum of $8,000, the 
said policies being numbered 555.693 and 5S5,694, re~pcctirel?.  ,111 
premiums required to keep said policier in force hare  been paid. Both 
policie< are now fully paid. The hrneficiary named in each policy is the 
T a c h o r i a  Bank and Trur t  Company, trustee. 

On 30 October, 1925, the plaintiE i'eswuted his last will and testirment. 
The second item of said last  rill and testament is in ~vords as follom : 

'.Secontl. I bequeath ancl d c ~ i i e  to TYacllo~ia 13ank and Trust ('om- 
p n y ,  a Sort11 ('arolina corporation n i t h  an  office a t  Ahheri l le ,  N. ('., 
all the halance of my  property, of e x r g  kind, and vherever situate, to 
ha l e  and to hold in truqt and for the iwriod of time and for the ol)iwti 
herein dcclared, as follows: 

( ' (a )  T o  set aside the ium of fivc thouband ($5,000) dollars, one-half 
of it from the proceecls of 1117 life insurance policies, and the otller half 
out of tlle other a s e t s  of rriy cstate, as soon as the money is arailahle 
71-ithout 11an1pel.ing my estate, and to handle this fund as fo l low:  

"To invclst it in a srnall fa rm or tract of land for the u i c  of ('llarlie 
Rex-i~, of M u r p h ; ~ ,  S. C., so long as he may live; the said land to he 
purchased with the consent and approval of the said Charlie Revis. 

" In  case the said Rcris should prefer to have the said fund i n ~ e s t e d  in 
secnritie-. then m y  said trustee shall so invest i t  and pay over the pro- 
c e d i  to the <aid ('liarlie IZeris so long as he may live. Upon the death 
of the said Charlie Revis, said sum shall be invested in income producing 
securities and the proceeds paid in  equal shares to or for the wife and 
children of thp said Charlie Rcvis for a period of twenty-five (25) pears 
after my death. A t  the conclusion of the period of t ~ r  enty-fire y e a n  
after 1117 death, the principal of this t r u ~ t  fund shall be c l i d e d  equally 
among his children and his \rife, counting his n i f e  as a child. The 
qhare of each child shall a t  that  time he paid to him or to her, hut my 
,aid truster shall hold in trust his nife's sharc, pa,ving to her tlle income 
t l~erefrom so long as she may l i ~ e  and a t  her death divide said share in 
equal par t i  among the children of the said Charlie Revis then l i ~ i n g .  

"(b) To diride the remainder of n ~ v  e5tate as soon as practicable after 
my d c ~ ~ t l ~  into four equal shares for my v i f e  and three childrcx, the 
income and principal of each share to he disposed of when ancl as here- 
inafter provided. 

" ( c )  To pay to my  wife during her life or widowhoorl for her comfort 
and support the net income from one share, and so much of the principal 
thereof as may, in the discretion of lug trustee, be necessary, and a t  her 
death or remarriage divide the remainder of her said share equally for 
my said three children, and pay to them the income and principal, when 
and a i  hereinafter provided, for thcir respcctire shares. 
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"(d) T o  pay to my  daughter, Marguerite Smathers Jones, as soon as 
practicable after my  death, one-fourth ( x )  of her share and pay to her 
the income and balance of principal i n  such amounts and a t  such times 
as my  trustee, i n  its mise discretion, may deem advisablt., over a period 
of ten years next following my  death. 

"(e)  To pay to my  daughter, Claudie Smathers, who is now in a 
sanatorium, during her lifetime the income and principal of her share 
in such amounts and a t  such times as my  trustee may, in its mise discre- 
tion, deem advisable and best. 

"In the event, however, that  i n  the discretion of my  trustee tny said 
daughter should sufficiently recover from her illness to so receive her 
share of my  estate, then my  trustee is authorized to pay her one-fourth 
( x )  of the principal and accrued interest, and pay to her the income 
and balance of principal in such amounts and a t  such times as the said 
trustee may, in its discretion, deem best, covering a period of five years 
following such recovery. 

" ( f )  ?o pay to or for my  son, J. L. Smathers, J r . ,  the net income 
from his share until he arrives a t  the age of twenty-one (21)  years, and 
then pay to him one-fourth ( x )  of the principal of his share, if, in the 
discretion of my  trustee, he is sober and industrious. and well aualified 
to receive and invest the same, and pay to him the income and balance 
of principal in such amounts and a t  such times as my  t r ~ s t e e  may, in its 
discretion, deem wise and advisable, covering a period of ten (10) years. 

"In the event that  my said son, on arriving a t  the age of thirty-one 
(31) Sears, has not received all his share of principal and income, then 
my trustee is authorized and directed to pay to him all of such balances. 
"I am making the above provisions in connection with this bequest to 

my son, in order to help him in every way possible to lrisely save and 
invest his share of my  estate. 

" (g)  Inasmuch as my estate, not including life insurance, is princi- 
pally invested in the stock of the J. 0. Pla t t  Company, at Canton, N. C., 
it is my desire and ~vish  that  such investment be retained by my  trustee 
during the life of this trust so long as in its sound judgment the invest- 
ment is safe and the business of the company is conducted along safe 
and profitable lines. 

''Xy trustee is also authorized to retain ~11y other stocks and bonds 
that I may own a t  my death so long during the life of thi; trust as, in its 
discretion, such investnlents are good and 1)rofitable. J I v  trustee, how- 
ever, stinll not be liable for any losscs that  ]nay be su<t:lincd by reason 
of such investments. 

" ( i )  T o  invest and keep investcd all the principal of ltiy estate in such 
income producing or interest bearing wcurifics as may 3c approved by 
the trust committee of my said tr l~rtee.  until snit1 cstats has been dis- 
charged of the trust as herein p ro~ id rd . "  
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After the execution by the plaintiff of the said last mill and testament, 
to wi t :  On  17 March, 1926, the  lai in tiff and the Wachovia Bank and 
Trust Company entered into an  agreement in writing, by 11-hich the 

transferred, assigned, and set orer to the Wachovia Bank and 
Trust Company certain policies of insurance on the life of the plaintiff, 
including the two policies which had been issued by the defendant to the 
plaintiff on 14  June,  1904. I t  is provided in said agreement that  the 
Wachoria Bank and Trust  Compal~y shall hold the said poliries of 
insurance on the life of the plaintiff in trust for  certain purposes set out 
in said agreement, among others, the following: 

"Fourth. At my  death the said truqtee is to collect the proceeds of 
the said policies and hold the same, as well as any sums paid in thereon 
before my  death, and to use, invest, and distribute the said funds as 
directed in  my  last will and testament, dated 30 October, 1925, in para- 
graph second, and mbsections (a) ,  (b) ,  (c) ,  (d) ,  (e ) ,  ( f ) ,  ('), and ( i )  
thereof, and close this trust as and when directed in said paragraph of 
said will." 

After the execution of said agreement by the plaintiff and the 
Vachovia Bank and Trust  Company, and pursuant to its prorisions, the 
plaintiff requested the defendant to change the beneficiary in each of the 
policies which had been issued to the plaintiff by the defendant on 
14 June,  1004, by striking out of said policies the name of the original 
beneficiary and inserting in lieu thereof the name of the T a c h o r i a  Bank 
and Trust  Company, trustee. This request was complied with by the 
dcfendant. The Wachovia Bank and Trust Company, trustee, is now 
the beneficiary named in each of said policies. 

Mrs. Lillie 11. Smatherr, n i f e  of the plaintiff, died some time prior to 
12 March. 1935. Pr ior  to that  date plaintiff had suffered financial 
lossc., as the result of I{-hich his estate bad greatly diminished in value. 
For  this reason the plaintiff de-ired to reroke both the last nil1 and 
tc~t:~inent which lie had executed on 30 October, 1925, and the t ru i t  
~v l~ ic l i  he 11ad created by his agreement nit11 the n 'acho~ia  Bank and 
Trust  Company on 1 7  March, 1926. I Ie  n a s  of the opinion that  because 
of the greatly dinliniqhed value of his eqtate, the provisions of the lnit 
will and testanient nhich  he had executrd and of the trust which lie had 
created by his agreement with the Waehovia Bank and  rust Company 
n-cre unjust and inequitable. 

On 12 Narch,  1935, each of the follouing named hcncficiaries of the 
trust n l ~ i e h  the plaintiff had cwated by Ili- agreement nit11 the TT'acho~ ia 
Bank and Trust  Company, on I f  March, 1926,  was over the ilgc of 
tnenty-one ( 2 1 )  years, to 11-it: Charlie Rexi<. Ella Rcris. wife of 
C'liarlie Revis, Aubrey Rex-is, child of Charlie lie1 i-, Marguerite Smath- 
ers Jones, Claudie Srnatller>, and James L. Sniatlieri, ,Jr., childre~l of 
the plaintiff. 
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At said date, the following named children of Charlie Revis, then 
living, were, each, under the age of twenty-one (21) years, to wi t :  
Minnie, Charles, Jr.,  Elizabeth, Meta, Lush, Rosa Lee, Vtie, and Eugene 
Revis. 

On 12 March, 1935, J. L. Smathers, the plaintiff in this action, insti- 
tuted an  action in the Superior Court of Buncombe County against 
Wachovia Bank and Trust Company, Charlie Revis and his wife, Ella 
Revis, Alubrey Reris, Minnie Revis, Charles R e v i ~ ,  Jr . ,  Elizabeth Reris, 
Meta Revis, Lush Revis, Rosa Lee Revis, Utie Revis, and Eugene Revis, 
the last eight being infant children of Charlie Revis, now living, and 
such other children of the said Charlie Revis as may be born hereafter, 
Marguerite Smathers Jones and her husband, Pe r ry  Jones, Claudie 
Smathers, and James L. Smathers, Jr. 

: l f t ~ ~  the institution of said action, by an  order duly made therein, 
Carl W. Greene was duly appointed by the court as guardian ad litem 
for the eight infant defendants, children of Charlie Revis, now living, 
and also for such child or children of the said Charlie Revis as may be 
born hereafter. The said Carl W. Greene, guardian ad Zitem, mas 
authorized by the court to employ, and did employ, counsel to represent 
him in the action. 

On the facts alleged in the complaint in  said action, J. L. Smathers, 
the plaintiff in this action, prayed judgment that  both the last will and 
testament which he had executed on 30 October, 1925, and the trust 
which he had created by his agreement with Wachovia :Bank and Trust 
Company on 17 March, 1926, be declared revoked and canceled. 

Answers were duly filed by all the defendants in said action. N o  issue 
of fact was raised by the said answers. All the defendants, except 
Wachovia Bank and Trust Company and Carl W. Greene, guardian 
ad litem, in their several answers admitted that the plaintiff was entitled 
to the relief prayed for in his complaint, and consentecl that  judgment 
should be rendered by the court in accordance with his prayer. 

The tenth paragraph of the complaint is as follows: 
"10. Plaintiff avers that  he is advised, informed, and believes that  

the interests purporting to be devised in  said last will and testament and 
trust agreement is not vested in  the wards of the defendant Carl W. 
Greenc?, guardian ad lifem for Minnie Reris, Charles Revis, Jr . ,  Eliza- 
beth Revis, Xe ta  Revis, Lush Revis, Rosa Lee Revis, 'Dtie Revis, and 
Eugene Revis, children of Charlie Revis and his wife, 'Ella Revis, now 
living, and for such as may be hereafter born of said mErriage, but that  
said interests are contingent upon the happening of the events in  the 
future designated and arising by reason of the terms of said last will 
and testament, or that  at  all events i t  cannot now be determined ~ ~ h o  
would take under the terms of said last ~vi l l  and testament upon the 
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happening of the contingencies and future events named in  said last 
will and testament." 

Both the defendants Wachovia Bank and Trust  Company and Carl  
W. Greene, guardian ad litem, in their separate answers, denied the 
allegations and averments made by the plaintiff in the 10th paragraph 
of his complaint; each alleged that  the interests of the children of 
Charlie Revis, both those now living and those who may be born here- 
after, i n  the subject matter of the trust created by the plaintiff, are 
vested and not contingent. 

The  action was heard a t  March Term, 1935, of the Superior Court of 
Buncombe County. 

The court was of opinion that  upon the admissions in the pleadings, 
the interests of the children of Charlie Rcvis i n  the subject matter of 
the trust created by the agreement between the plaintiff and the defend- 
ant  Wachovia Bank and Trust  Company, by virtue of the provisions of 
the last will and testament executed by the plaintiff, were contingent and 
not rested, and that  for that  reason the plaintiff was entitled to judg- 
ment in said action revoking and canceling both the trust created by the 
agreement and the last will and testament. 

I t  was accordingly ordered and adjudged by the court "that the 
defendant Wachovia Bank and Trust  Company enter a cancellation on 
its records of said trust agreement, and surrender to the plaintiff the 
property embraced by said agreement." 

I t  was further ordered and judged by the court that  "the defendant 
Tachovia  Bank and Trust  Company he and i t  is hereby fully acquitted 
and reliered by this judgment of any and all liability to any of the 
parties to this action, and stands discharged from any and all liability 
whatsoever on account of its relation as trustee to the matters involved 
in the trust agreement and will." 

Xeither of the defendants excepted to or appealed from said judgment. 
After the said judgment was rendered, and in  accordance with its 

p-ovi.ion., the Tachovia  Bank and Trust  Company delivered the tn-o 
policies of insurance on the life of the plaintiff in this action which were 
iieuecl by the defendant to the plaintiff on 14  June, 1904, to the plain- 
tiff, and thereupon the plaintiff requested the defendant to change the 
beneficiary in each of said policies by striking therefrom the name of 
'Tachovia Bank and Trust Company, trustee, and inserting in lieu 
thereof the names of Jlargueri te Smathers Jones, Claudie Smathers, and 
James L. Smathers, Jr . ,  children of the plaintiff. This request n a s  
refused by the defendant. 

This action was begun in the Superior Court of Buncombe County 
on 3 April, 1936, and was heard a t  August Term, 1936, of said court. 

On the facts agreed, the court v a s  of opinion that  the minor children 
of Charlie Revis and his wife, Ella Revis, now living, and their unborn 
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children, having been made parties to the action entitled "J. L. Smathers 
v. TTachoria Bank and Trust  Company and others," arid har ing  been 
duly represented in said action by their guardian ad litem, Carl  W. 
Greene, are bound by the judgment rendered in  said action, and that  the 
issue of l a x  raised by the pleadings in this action, involving the question 
as to whether the interests of said children in the subjezt matter of the 
trust created by the plaintiff, and revoked by the judgment in that  action, 
are vested or contingent, having been decided adversely to the conten- 
tions of the defendant in this action, the judgment in that  action in 
accordance with said decision is conclusive upon the court in this action. 

I t  was accordingly ordered and adjudged by the court "that the de- 
fendant, the Korthwestern Mutual Life Insurance Company, forthwith 
endorse a change of beneficiaries in the said insurance policies sued on 
in this action, Nos. 585693 and 585694, from the Wacliovia Bank and 
Trust  Conlpnng, trustee, to Marguerite Smathers Jones, Claudie Smath- 
ers, and James I,. Smathers, J r . ,  children of the plaintiff, and that the 
defendnnt pay tlie costs of this action, to be taxed by tlie clerk." 

From the said judgment, the defendant appealed to the Supreme 
Court, assigning error in the judgment. 

Smathers, Xar f i n  d XcCoy for plaintiff. 
IIarlzins, T'an Winkle d Walton for defendant. 

C o m i o ~ ,  J .  At  the date of the institution in  the Superior Court of 
Buncombe County of the action entitled, "J. L. Smathers c. Wachoria 
Rank and Trus t  Company and others," the defendants therein, to wi t :  
Wachoria Bank and Trust Company, Charlie Revis, Ella Revis, Aubrey 
Revis, Nargueri te Smathers Jonm, Claudie Smathers, and James L. 
Sn~atliers, Jr . ,  lvere each sui  iuris. Each of said defendants filed an  
answer to the complaint in said action, and was represented by counsel. 
Neither of said defendants excepted to or appealed from the judgment 
in  said action. 

The defendants Charlie Revis, Ella Revis, Aubrey Revis, Marguerite 
Sinathers Jones, Claudie Smathers, and James L. Smathers, Jr., each 
of whom Jvas orer twenty-one years of age, admitted that  on the facts 
allcpctl in his coniplaint tlie plaintiff J. L. Srnathers was entitled to 
judgmc.nt in said action declaring that  the trust which he had created 
by his agreement with Wachovia Bank and Trust  Compaly  on 1 7  March, 
102G, v a s  revoked and ordering tha t  said agreement be zanceled by the 
defendant Wachoria Bank and Trust  Company. The said defendants 
having consented to the judgment rendered by the couri, in said action 
are bound by its provisions. They are forever conclude~l by said jutlg- 
111c~nt from awerting any right or rights, legal or equitallle, in or to the 
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subject matter of said trust. They have no interest, present or future, 
under and by ~r i r tue  of said trust agreement, in or to the policies of 
insurance vhich  were issued by the defendant in this action to the plain- 
tiff on 1.2 June,  1904, and nhich  arc now in  force according to their 
terms and prorisions. 

The defendant T17achovia Bank ant1 Trust Company by its answer to 
the complaint in said action, raised the identical issue of lam ~ ~ h i c h  tlie 
defendant has raised by its answcr to the complaint in this action, to wit : 
Whether the interests of the children of Charlie Revis, under and by 
virtue of the p ro r i~ ions  of the trust which was created by tlie plaintiff 
by his agreenlcnt nit11 the V a c h o ~ i a  Bank and Trust  Company on 
1 7  March, 192G. are ~ c + x l  or contingent. That  issue was decided by 
the court adver-cly to the contention of the Wachoria Bank and Trust  
Company in the action inrtituted by the plaintiff i n  the Superior Court 
of Bunconlbe County, to 11-hich the TVachovia Bank and Trust  Company 
was a party. The judgment in accordance n i t h  said decision is binding 
on the Tachor-ia I h n k  and Trust Company. By reason of said judg- 
ment, revoking the said trust, and ordering the cancellation of said agree- 
nient by the T a c l i o ~ i a  Bank and 'Truit Company, the Wachovia Bank 
and Trust  Conlpally now has no right, title, or interest in tlle subject 
matter of said tnl- t ,  xhich   include^ the policies which the defendant 
in this action issued to the plaintiff on 14 June,  1904, and vhich are now 
in force according to their terms and provisions. 

The infant cliiltlrc~n of C'harlic. Revis, n11o ve re  living a t  the date of 
the institution in tlie Sul~er ior  Court of Buncombe County of the action 
entitled "J. L. Sniatllcrs 2%. V a c h o ~ i a  Bank and Trust  Company and 
other<." and such cl~iltlrcn of the said Charlie Revis as may be born to 
him hereafter, nere  partics to said action. They were represented in 
said action 1,- their duly appointed guardian ad lifem, who filed an 
ansuer in their hehalf to tlie complaint in said action. The said guard- 
ian ((11 l i f cr i l ,  1)y hii  an iver ,  raised the identical issue of law which the 
tiefelidant in this action has raised liy his answer to the complaint here- 
in, to n i t  : TT'llether the interest of the children of Charlie Revii, under 
and hy r i r tue  of tlic provisionr of the trust which v a s  created by the 
plaintiff by his agreement nit11 W:rchovia Bank and Trust  Company on 
17 March, 102G. arc ~e.ted or eontingcrit. Tha t  issue was decided by 
the court nd~er-el. to the contention of the guardian ad lifem i n  the 
action inititutcd b~ the plaintiff in tl1c3 Superior Court of Buncombe 
Count., to nliich tlic <aid children of ( 'harlie Revis, both those now 
lir ine and tlloscl n h o  iiiny he born to him hereafter, were parties. The 
judgrr~c,~~t ill  :~rc.orcl:~nco n i t h  said dcciiion is hinding on the said chil- 
dren of ('I1~1r11cx I h  i<, a d  conc1utl1~- t11m1 from hercafter asserting any 
right, t i i l l  . or iutt r( yt, l c p l  or cquital)lc, t o  tlie subject matter of said 
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trust, which includes the policies of insurance which the defendant issued 
to the plaintiff on 14  June,  1904, and which are now in force according 
to their terms and pro~isions,  unless as contended by the defendant, the 
judgment is void for the reason that  the court had no jurisdiction of the 
subject matter of the action in  which the judgment was rendered. 

Thc contentions of the defendant tha t  said judgment is void, and 
therefore subiect to collateral attack. now or hereafter. cannot be sus- 
tained. Conceding without deciding, for the reason that  that  question 
is not presented by this appeal, that  the judgment is erroneous, x e  must 
hold that  the judgment is not void. Starnes v. Thompson, 173 N. C., 
466, 92 S. E., 259; XcIntosh,  N. C. Prac.  and Proc., p, 734. The 
court was of ouinion and so decided tha t  the interests of' the children of 
Charlie Revis, i n  the subject matter of the trust created by the plaintiff 
by hi? agreement with the W a c h o ~ i a  Bank and Trust  Company on 17 
March, 1926, were contingent and not vested, and that  for  this reason 
under the provisions of C. S., 996, the trust was revocable. The judg- 
ment was rendered in accordance with the decision of the court of the 
issue of law raised by the pleadings. Although the judgment may be 
erroneous, i t  is not void. 

B y  virtue of the judgment rendered in the action entitled '(J. L. 
Smathers v. Wachovia Bank and Trust  Con~pany  and others," the trust  
created by the plaintiff by his agreement with the Wachovia Bank and 
Trust  Company on 17 March, 1926, has been revoked both as to the 
trustee and as to  all the beneficiaries of the said trust. .V1 the property 
which was the subiect matter of the trust has reverted to the ;laintiff 
in this action. H e  is entitled to the policies of insuritnce on his life 
which were issued to him by the defendant on 14 June,  1904, and there 
is no error i n  the judgment ordering and directing the defendant to 
change the beneficiary in said policies in accordance with the request of 
the plaintiff. 

The judgment is 
Affirmed. 

-- - 

ROSS 1,. VAUGHAS v. JIRS. ELIZABETH S. VAKGHAX. 

(Filed 17 hfarch, 1937.) 
1. Divorce § 1- 

Only the injured party, husband or wife, is entitled to divorce a mema 
c't thaw 011 the ground of abandonment. S. C. Code, 1660 (1). 

2. 1)ivorcc 11-Order for alimony pendente lite held to sufficiently set 
forth fact of abandonment and financial necessitx of wife. 

In the husband's suit for dirorce a nzema ct thoro, defendant wife set 
up a cross action asking di~orce a memu ct thoro and alimony pcndente 
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l ~ f c .  Upon the hearing of the wife's motion for alimony pendente lite, 
the court found "from the affidavits . . . and oral testimony . . . 
that  plaintiff willfullj abandoned defendant . . . and that since said 
date he lms not provitlrcl the ilcfendnnt nit11 a home and necessary sub- 
sistence." Held: In  the absence of a request for specific fintlings of fact 
in regard to the abaildoninent of the wife and her lack of financial means, 
the court's findings are  sufficient to support its order g m n t n ~ g  the wife 
:~limony poldc~rtc, l r tc ,  and the order will not be heltl for error on a n  
exceptic~n to tlir "pntirt~ findings of fart." C(. S. 16ti6. 

The right to alimony pcndrz~rte litc is a question of law. while the 
:~lnornlt of alimony :nit1 counsel fees is a matter of judicial tliscretion. 

4. Divorce 9 14: Appcal and Error S 13-Upon appeal from order for 
alimonr, case is no longer in Superior Court for motion to enforce 
payment. 

The court, upon the hexring, entered an order granting a ~ i f e  alin~ony 
poirdf'irtc lite with provision that if the sum provided Ivere not pilid a s  
stipnlntt~cl in the order the amolint due should be n lien on the 11usb:lnil's 
lands. The 11nsb:rnd appealed from the order. Pentling the :~ppenl the 
v i fc  n lo~ed ,  after notice, that the Iiusband having failctl to 1l1;ll;e t l ~ e  p a y -  
m w t s  as required, a co~ninissioner be appointed to scll his Inntls. The 
vonrt ;~plwinted n coniinissiol~er to sell so 1nuc11 of tlic 1lnsl)nntl's 1;nitls as 
might l ~ e  necessarF, but provided that the husband might file n stay bond 
undcr thc provisioris of (1. S., 650. Hc'ld: The appeal tool< the case out of 
the jnristliction of the Superior Court and it  was frc~rtrts officio to render 
the ortler appointing the commissioner. but by the provision of the judg- 
ment tlic hl~sbnnd became intlebtcd to the wife. and she rniyl~t issue the 
ordinary execution :~g:iinst his property to collect the jntlgmtwt, tlie Iins- 
band having given no stay bond as  required by the court. 

APPEAL by plaintiff f r o m  orders of Darnhill, J., 1 0  October, 1936, 
and  1 9  December, 1936, of N a s ~ .  Affirmed on  first appea l ;  error  as  to  
second appeal.  

T h i s  was a n  action brought by plaintiff against  defendant, his wife, 
f o r  a d i ~ o r c e  ( I  n/e?lstr c f  f horo .  The tiefendant denied the alicgations of' 
the complaint and  set u p  a cross action alleging, among other  th ings :  
"Tha t  on  9 December, 1935, the  plaintiff, without  a n y  just cause or  
excuse, willfully abandoned the defendant  a n d  the  in fan t  child born of 
the marr iage,  and  since t h a t  t ime has  willfully failed, neglected, and  re- 
fused to provide a n y  home f o r  his wife and child, and  also has  willfully 
failed, neglected, arid refused to make  adequate provision f o r  the  main-  
tenance and  support  of his said wife and  child. T h a t  the  defendant  and  
the  said child of the  mar r iage  a r e  without  property, income, o r  means of 
support.  T h a t  the  plaintiff is able bodied, highly educated, and is the  
owner of and  i n  possession and  control of real  and  personal property of 
the approximate value of $20,000, a p a r t  of which is valuable f a r m  land 
upon which he carries on extensive fa rming  operations and f rom which 
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he receives a substantial income, the exact amount of which is unknown 
to this defendant. That  the defendant has not sufficien; means whereon 
to subsist during the prosecution of this cross action and to defray the 
necessary and proper expenses thereof." 

Defendant's prayer was as follows: "(1) That  the plaintiff take 
nothing by his action; ( 2 )  That  the defendant be granted a decree of 
divorce a m e n s a  e t  thoro; (3 )  Tha t  an  order be made compelling the 
plaintiff to pay to the defendant such alimony as the 2ourt may think 
reasonable, just, and proper, having due regard to the 2ircumstances of 
the parties ; (4)  That  the court make a n  order requiring and compelling 
the plaintiff to make provision for the maintenance an$  support of the 
defendant and the child of the marriage p e n d e n t e  l i t e ,  and requiring and 
compelling that  he pay the necessary expenses of the p~osecution of the 
defendant's cross action, including a reasonable allowimce for counsel 
fees." The plaintiff replied, denying the material allegations of the 
defendant in her cross action, and set up  his financial status. 

The  court below rendered the following judgment: " ( I n  Chambers, 
10 Oot., 1936.) The  plaintiff herein instituted a n  action for divorce 
a m e n s a  e t  thoro i n  the Superior Court of Xash County. The  defendant 
filed answer denying the allegations of the plaintiff and setting u p  a 
cross action for divorce on the grounds of abandonment and for alimony 
p e n d e n t e  l i t e  and for counsel fees. The cause now comes on to be heard 
before the undersigned judge on the motion for alimony p e n d e n t e  l i t e  
and counsel fees, both plaintiff and defendant being  resent and each 
being represented by counsel. From the affidarits filed and read in  evi- 
dence and the oral testinlony offered, the court finds a:; a fact that  the 
plaintiff willfully abandoned the defendant on or about 9 December, 
1935, and that  since said date he has not prorided the defendant with a 
home or necessary subsistence. The  court further finds that  he has con- 
tributed $15.00 per month for the support of his infant  child, but that  
said contribution is insufficient for the reason that  said child is a bottle 
baby and the cost of the milk makes $15.00 per month inadequate. The 
court further finds that  the plaintiff has not been profitably employed, 
except as hereinafter set out, since about 1 Soveniber, 1935, at which 
time he voluntarily surrendered or declined to accept ,I lucrative posi- 
t ion;  that  he is well educated and is capable of earning a substantial 
salary, and that  his present unemployment is due to his own act. Since 
about 1 November, 1935, the plaintiff has engaged in the supervision of 
a four-horse farm, but his lack of attention to said f a rm is such that  he 
was unable to tell approximately the amount of crops lie has made this 
year, what he owes thereon, or what the prospects of profits are. The  
court finds that  while $60.00 per month is inadequate support for the 
defendant and her child, said amount is all that  tht: defendant can 
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reasonably be expected to pay a t  this time. It is therefore ordered and 
adjudged that  tlie defendant Elizabeth S. Taughan he and she is hereby 
allowed the sum of $60.00 per month alimony pr~ndcnfr  l i f r  for the sup- 
port of herself and infant  child; and she is al lo~\et l  the additional sum 
of $150.00 to be credited on such counsel fees as the court may allo~v a t  
the final deternlination of this action. The said Ros. L. Vangllan is 
ordered and directed to pay said alinlony on the first day of each and 
every month, the first payment for the nionth of October to be 111adc on 
or before the 1'7th day of October, and each payment thcreaftcr to be 
made on or before the 5th day of each month. beginning n i t h  tlw month 
of Sovember. 1936, and the said lioss L. T'auelmn is ordered and tli- 
rected to pay said counsel fees in rnonthlyv installnlents of $50.00 rach 
not later than the 5th day of Xorember and December, 1936, ant1 Janu-  
ary, 1937. I t  is further ordered and adjudged that  the monthly install- 
ments for alimony herein alloned, together with the counscl feei, shall 
constitute a specific lien upon all the real estate of the plaintifT until the 
same is paid, and the cause is retained to the end that  the tlrferldant 
may, upon default i n  payment of said alimony, more the court for the 
appointment of a conimissioner to sell said lands to satisfy said lien, and 
for such other motions as may be proper. This the 10th day of October, 
1936. 31. V. Barnhill, Resident Judge, Second Judicial L)istrict." 

To the foregoing order the plaintiff excepted. assigned error, and ap- 
pealed to the Supreme Court. The court below fixed the ease on appeal 
to this Court. Dliring the pendency of the appeal, a motion in the 
cause x a s  made by defentlant b ~ f o r t ,  13arnhil1, , J . ,  on I!) I)ecwllht>r, 1936, 
to sell the lands of plaintiff to enforce the alimony paylnents and at- 
torney fees. I t  m s  found that  plaintiff had not paid thc amounts stipu- 
lated in the former order. 

I n  the order of 19 December, 1936, is the following: "The court is of 
the opinion and holds that  said order allowing aliruony and rounwl fees 
in a judgment for the payinent of money within the ~neaning of wction 
650 of the Consolitlatecl Statutes of Sort11 Carolina, and that thc tle- 
fendant has tlie right to illove for the cnforcernrilt of iaid ortler pending 
said appeal unles. tlie plaintiff shall g i \ e  a s t q  I m d ,  xi j)ro~idccl by 
said section." 

The court appointed a cornrrlissioner to sell so much of plaintiff'i land 
as n-as necessary '(to ~ a t i s f y  said lien." The court further ortleretl : ltL1s 
proridetl by section 6.30, the plaintiff i i  alloned to execute and file a 
good and sufficient stay bond in the sum of $400.00, to be approved by 
the clerk of the Superior Court of S a s h  County, ~r l i ich  bond sllall be 
conditioned upon the plaintiff promptly paying to the defendant all in- 
stallments of alirrlony due a t  the time the Supreme Court's opinion is 
certified down, and said attorneys' fees, etc. . . . That  the motion 
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of the defendant that  the plaintiff be attached as for cor.tempt is for  the 
present denied and suspended until after the certification of the Supreme 
Court opinion. Heard  and signed out of term, by consent,.parties re- 
serving their right to appeal from conclusions of law and finding of facts 
contained herein. This the 19th day of December, 1930. M. V. Barn-  
hill, J-udge Presiding." T o  the foregoing order plaintiff excepted, as- 
signed error, and appealed to the Supreme Court. 

Simms & Simms and T .  T .  Thorne for plaintiff. 
Clyde A. Douglass and I. T .  Valentine for defendant. 

CLARKSON, J. This is a n  action brought by the plaintiff against the 
defendant to secure a divorce a mensa et  thoro, N. C.  Code, 1935 
(Michie), section 1660, par. 1. The defendant in her answer set up  a 
cross action asking that  she be granted a divorce a mensa et thoro and 
alimony pendente lite, all of which is shown by the pleadings filed in  the 
action. 

X. C. Code, supra, is as follows: "Grounds for divorce from bed and 
board. The Superior Court may  grant  divorces from bed and board on 
applicaation of the party injured, made as by law provided, in the follow- 
ing cases: (1) I f  either party abandons his or her family," etc. The 
grounds for divorce a mensa given by this section are available to the 
husband as well as the wife, or as stated by the express language of the 
statute to the "injured party." Brewer v. Brewer, 198 N. C., 669. Only 
the party injured is entitled to a divorce from bed and 5oard under this 
section. Carnes 21. Carnes, 204 N .  C., 636 (637) ; Albritton v. Albritton, 
210 E. C., 111 (116). 

K. C. Code, supra, section 1666, is as follo~vs: "If any married woman 
applies to a court for  divorce from the bonds of matrimony, or from bed 
and board, with her husband, and sets forth in  her complaint such facts, 
which upon application for alimony shall be found by the judge to be 
true and to entitle her to the relief demanded in the c3mplaint) and it 
appears to the judge of such court, either in or out of term, by the affi- 
davit of the complainant, or other proof, that she has not sufficient means 
whereon to subsist during the prosecution of the suit, and to defray the 
necessary and proper expenses thereof, the judge may order the husband 
to pay her such alimony during the pendency of the suit as appears to 
him just and proper, having regard to the (+-cumstances of the parties; 
and such order may be modified or vacated a t  any time, on the applica- 
tion of either party or of anyone interested : Provided, that  no order 
allowing alimony pendente lite shall be made unless the husband shall 
have had five days notice thereof, and in  all cases of application for 
alimony pendente lite under this or the succeeding secticln, whether i n  or 



IT. C.] S P R I N G  T E R M ,  1937. 359 

out of term, i t  shall be admissible for the husband to be heard by affi- 
davit i n  reply or answer to the allegations of the conlplaint: Provided 
further. that  if the husband has abandoned his wife and left the State 
or is i n  parts unknovn, or is about to remove or dispose of his property 
for the purpose of defeating the claim of his wife, no notice is neces- 
sary." 

Upon motion for alimony i t  is sufficient for  the court to find that  the 
facts are as alleged in the answer and the affidavits filed in support of 
the motion. B a r k e r  v .  B a r k e r ,  136 N.  C., 316. 

Where the wife's action is for a divorce a mensa  on the ground of 
abandonment, stating that  she was conipelled to leave home by the con- 
duct of her husband, the judge, in allowing alimony pendente l i te,  must 
find such facts that  would justify her i n  law for so doing, a t  the time she 
left her husband, and those tha t  occurred thereafter are insufficient. 
1Iortur1 1 % .  l l o r f o u ,  186 N .  C., 332. I n  an  application for alinlony 
pendente l i te  under this section, it is required that  the court find the 
facts in determining whether the wife is entitled to alimony, her right 
thereto being a question of law, and i t  is error for the court to refuse 
applicant's request for a finding of facts upon vhich  the court denies 
the application. Caudle  v. Caudle ,  206 N. C., 484. The plaintiff i n  
the Caudle  case, supra,  in apt  time moved the court to find the facts, 
which were orerrnled. I n  the present case we think the facts n.ertl suffi- 
ciently found and plaintiff's only exception is "to the entire finding of 
facts as set out in the order of the judge." 

Vh i l e  the right of alinlony involves a question of law, the amount of 
alimony and counsel fees is a matter of judicial discretion. Davidson  v. 
Davidson,  189 N .  C., 625. 

As this is a family controversy, we think i t  unnecessary to set forth 
the facts in detail, but we are of the opinion that  they are sufficiently 
set forth in  the order of 10 October, 1936, to sustain the judgment 
rendered. 

As to the second exception and assignment of e r ror :  "The defendant 
served notice through her attorney on the plaintiff on 21  September, 
1936, that  the defendant would appear before the Honorable %I. V. Barn- 
hill, Resident Judge of the Second Judicial District of S o r t h  Carolina, 
at his office in the city of Rocky Mount, Nash County, Xor th  Carolina, 
on 26 September. 1936, at  the hour of 11 o'clock am. ,  and make motion 
that  the plaintiff be required and compelled to pay to the defendant ali- 
mony pendente l i te  and also for necessary and proper expenses of the 
prosecution of defendant's cross action, including a reasonable allowance 
for counsel fees." The hearing \vas had on this motion and an order 
rendered, as appears i n  the record. T h e n  this order was rendered, 
plaintiff had appealed to the Supreme C'ourt, but the stay bond had not 
been given. 
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N. C. Code, supra, section 650, is as follows: "Undl?rtaking to stay 
execution on money judgment. I f  the appeal is from a .udgment direct- 
ing the payment of moncy, it does not stay the execution of the judgment 
unless a written undertaking is executed on the par t  of the appellant, by 
one or more sureties, to the effect that  if the judgment appealed from, or 
any part  thereof, is affirmed, or the appeal is dismissii the appellant 
will pay the amount directed to be paid by the judgment, or the part of 
such amount as to vhich the judgment shall be affirmed, if affirmed only 
in part, and all damages which shall be awarded against the appellant 
upon the appeal. TThenerer it is satisfactorily made to appear to the 
court that  since the execution of the undertaking the sureties have be- 
come insolrent, the court may, by rule or order, require the appellant to 
execute, file, and serve a new undertaking, as above. I n  case of neglect 
to execute such undertaking within twenty days after the serrice of a 
copy of thc rule or order requiring it, the appeal may, cln motion to the 
court, be dismissed with costs. Whenever it is necessar,y for a party to 
an action or proceeding to gire a bond or undertaking with surety or 
sureties, he may, in lieu thereof, deposit with the officer into court money 
to the amount of the bond or undertaking to be given. The court in 
which the action or proceeding is pending may direct lvhat disposition 
shall he n~at le  of such money pending the action or proceeding. 1 n . a  
case where, by this section, the money is to be deposited with an  officer, 
a judge of the court, upon the application of either party, may, a t  any 
time beforc the deposit is made, order the money deposited in court in- 
stead of with the officer; and a deposit made pursuant to such order is 
of the same effect as if made with the officer. The perfecting of an  
appeal by g i ~ i n g  the undertaking men t iond  in this section stays pro- 
ceedings in  the court be lor  upon the judgment appea11:d f rom;  except 
when the sale of perishable property is directed, the court below may 
order the property to be sold and the proceeds thereof to be deposited 
or i n ~ e s t c d  to abide the judgment of the appellate court." 

I11 Bledaoc  7%. J7i.ron, 60 X. C., 82 (84-5), it  is said:  "The fact that 
final judgment was entered in this Court makes a material difference. 
By the appeal t h e  cause was brought up  to this Court, and as a matter 
of course a 'motion in the cause' can only be entertained by the Court 
where the cause is. This was admitted by the counsel of plaintiff, but 
they took the position that  inasmuch as C. C. P., title SIII, requires 
two undertakings, one to corer costs, the other to perforri the final judg- 
ment, and the latter undertaking had not been perfected. This failure 
on the part  of the client left 'the cause' in the Superior Court. This is 
not the meaning of C. C. P. in regard to appeals. I f  the undertaking 
to ~ ~ c r f o r m  the final judgment is not perfected, or a mont:y deposit made, 
the purpose was to raise this money deposit by means of an  execution, 
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after 'the cause' has been carried up  to the Supreme Court by the appeal; 
hut 'the cause' is by the appeal taken out of the Superior Court and 
carried up  to the Supreme Court, 110 matter in which of the three m y s  
proviqion be made for the performance of the final judgment." 

I n  8. v. E d w a r d s ,  205 X. C., 661 (662), we find: ''In the first place, 
the case ~ r a s  supposed to be pending in the Supreme Court on appeal. 
I f  so, during its pendency here, the Superior Court n a s  without power 
to entertain the motion. 8. v. Casey ,  201 N. C., 185 ; Bledsoe  v. S i z o n .  
69 N.  C., 82;  8. v. Lea, 203 N. C., 316." 

The appeal mas from a judgment which, among other things, directed 
the payment of money by plaintiff to defendant. By this judgment 
plaintiff became indebted to defendant, and she could issue the ordinary 
execution against tlie property of plaintiff to collect the judgment, as no 
stay bond was giren a i  required by the court below. I l r c g ~ d i i r ~ i  I . .  
Ei-ctqctlom, n n f e ,  I75  (179).  

We think after the first appeal vias taken, although no stay boi1d x a s  
given, the court below 11 as funtzts o f i c io  to render the second order. 

Fo r  the reasons given, the judgment is 
Affirmed as to first appeal. 
As to second appeal there is error. 

(Filed 17 March, 1037.) 

1. Descent and Distribution § 1-Grandchild held answerable for ad- 
~ancc'rnents under facts of this case. 

Intestate's graiidcliild, a daughter of i~itcstate's clecensed daughter, was 
charged with ndr:n~cements for s ~ ~ n l s  paid 1))- ilitestnte for licr scliooling 
:iiid cspenses incurred after she \r:is eiglitec~n or t ~ e i l t y  p a r s  old, but ~ i o  
charge xras made for esperiscs of re:iring the grandchild. IIeld: Upon 
tlie facts foiind by the referee the clinrgc of atlrnncemcnts was correct. 
S. C. Code, 139. 

2. Reference # 8- 

Where the partics ngree that the findings of fact of the rrfrrec and his 
conclusions in regard to advancements found due by the various heirs at  
law should be conch~\irc and that esceptionu might be filed only to his 
concl~iiions of Ian, an heir is estopped to contend that the advancements 
chargod ayainut her by  the referw wcre not corrwt. 
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3. Appeal and  Er ror  §§ 26, 31d- 
Plaintiff appellant's brief was filed six days after tlie time required. 

and plaintiff's appeal is dismissed upon appellees' moticn under Rule of 
Practice in the Supreme Court, So.  28. 

4. Actions 5 + 
The distinction between actions a t  law mtd suits in eq lity is abolished. 

Art. IT, see. 1. 

6. Equity 3 3-Equity may ordor sale of property for  partition where 
necessary t o  ronq~le te  detemn~ination of cquitable cause. 

Wllcre a court of equity acquires jurisdiction for any purpose it  will 
procectl, as  a general rule, to determine the mliole cause, and where an 
acc.ounting is clemandcd. which is a n  equitable matter, the court may pro- 
ceed to order the sale of tlie property for partition between the parties in 
acrortlance wit11 their rights as  determined by the accounting. where such 
procpdure iq ~lcce-wry to determine the cauqc. equity h n ~ ~ i n g  jurisdiction 
to order a sale for partition independent of statute, althongh it will follow 
the mlnlogons statutory pro~isions. 

6. Partition § 3-Necessity of sale fo r  partition must be shown by party 
demanding t h e  remedy. 

Property may be sold for partition where actual partition cannot be 
11:1ll wit11 justice to all tlie parties, bnt the l ~ i ~ r d e n  is on llie party seeking 
sale for partition to sllow nccesqity therefor. S. C. Code, 3233, and where 
cale for partition is decreed by the court without hearing eridencc or 
finding facts to show the right to sell, the cnnse will be remanded. 

APPEAL f r o m  A'irzX., J., a t  October Term,  1936, of T R ~ X S Y L ~ A X I A .  
E r r o r  and  remanded. 

J. 31. T h r a s h  died intestate on 23 ,\ugnst, 1930, a resident of Transyl-  
vania  County, S. C. M. IT. Galloway is  the  du ly  qualified a n d  act ing 
administrator  of his  estate (succeeding J. IF. Pickels imw n h o  rcqignecl). 
A t  the  t ime of his  dcatli, the  said J. ;II. T h r a s h  left s u i ~ i v i n g  h i m  the 
following chi ldren:  Mrs. Car r ie  Dorsett,  P. H. T h r m h ,  and  T. 0. 
Thrash ,  and  one grandchild, X r s .  Jacksie  T o l f e  (plaintiff i n  this  
ac t ion) ,  who is the  only s i l n  i~ ing  child of Rosa T h r 3 s h  McGaha,  a 
daughter  of the  said J. 31. Thrash ,  and  said children and  grandchi ld 
conqtitute al l  of tlie heirs a t  l a w  of the  said J. N. Thrash .  At the  t ime 
of liis death, the  said J. &I. T h r a s h  lef t  a large and  extensire estate, 
c o n ~ p r i d  hot11 of 1)ersonalty and  realty. P r i o r  to  his death, J. M. 
Thrash ,  deceased, had  made adrancements  to his children. As heirs a t  
l aw of the said J. 11. Thrasli ,  Mrs. Jacks ie  T o l f e ,  Mrs. Car r ie  Dorsett,  
P. 11. T h r a ~ l i ,  and T. 0. T h r a s h  a r c  owners of the property as  tenants  
i n  common, subject to  liis debts and  to such advancements as  each has  
received f r o m  the  said J. 31. Thrash .  

Plaintiffs p r a y :  "(1) T h a t  a n  accounting be had  by and between all  
of the  parties hereto, to  determine what ,  if ilny, advancements the heirs 
of J .  JI. T h r a s h  have received; ( 2 )  Tha t  judgment be rendered i n  
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accordance with the result of buch an  accounting; ( 3 )  That  commnis- 
sioners be appointed to divide and allot to each of the heirs of J. $1. 
Thrash, deceaqed, their respectire shares of the real estate. suc l~  allot- 
mellt to take into consideration the advancements found to ha\-e been 
made to each of the said heirs; ( 4 )  F o r  the costs of this action, to be , , 

taxed by the clerk, and such other and further relief as to the court may 
seem just ant1 proper." 

31. TT. Galloway, administrator, answers, and, after setting forth cer- 
tain factq. t)lVavs "that the action ht3 d i smiwd  N' to 1lili1." . t 

Xrs .  Carrie Dorsett answers and, after setting forth certain facts, 
prays "that an accounting be had under the terms and provisions of the 
arbitration agrcenlent herein set forth to determine n h a t ,  if any, ad- 
vancements the heirs of J .  M. Thrash. deceased, have received." 

The defendaxts set u p  a certain arbitration agrcenlent, nhich  n a s  
aftervards nullified hy the parties and a reference agreed upon. 

1'. H. Thrash answers and, after  setting forth certain facts, prays: 
"(1) That  the Inncis ile~cribed in the petition herein be divided b e t ~ e e n  
tho plaintiff and P. TI. Thrash and the other heir5 in accordallce with 
said contract and agreement referred to in the 8th paragraph of the 
ansn-er of these defendants; ( 2 )  That  under said contract nlentioned in  
paragraph seven of these defendants' fnrtlicr answer that  the advance- 
ments be ascertained thereunder; ( 3 )  That  hg consent, under said con- 
tract or under order of court that the said lands be diriiled and par- 
titioned between the heirs a t  Ian- a i  their interest may appear ;  (4) That  
under a proper order of court that 11. K. Gallonay, a, adminiitrator, 
bc required to account to the court and the heirs a t  lax of J. 11. Thrash, 
clccrased, for any amount n-hich slinilltl be r igl~tfully charged against 
him as such administrator upon issues to be submitted by the court or 
under a reference ordered by the court ;  ( 5 )  That  31. TY. Gal lo~my he 
required forthr\-ith to make his f i l~al  icttlcment at, such administrator as 
provided by law;  ( 6 )  Fo r  iucli other and furthcr relief as in the opinion 
of the court iq just, right, and proper." 

T. 0. Thrash aniners and, after setting forth certain fact;, prays:  
"(1) That  plaintiffs recover nothing against t h e  dcfeiidant.; ( 2 )  That  
an  acconnting bc had betneen the l)artics according to the intention of 
the said ,J. 31. T11ra.h mid the agreement hetween his heirs; (3 )  That  
the adinini-trator be requirwl to file his final acco~unting and make dis- 
tribution of such f i ~ n d s  a> he may ha re ;  (4) That  the estate be par- 
titioned arcording to the rcspect i~e  rights of the parties; (5 )  F o r  such 
other alld further relief as may Irw decmed meet and proper." 

C. C. Long and Frances Mclver lIeclenian filed separate answers and, - 
after setting forth certain facts, they allege that  they have a deed of 
trust to secure certain notes of T. 0. Thrash on his interest in the land. 
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' (That the said lands of J. M. Thrash should be partitioned and divided 
among the heirs, subject to the liens and encumbrances of record, and 
that  the administrator should be required to file his f i n d  accounting." 
They pray the court "(1) Tha t  they recover nothing against this de- 
fendant;  (2 )  That  the administrator be required to file his final account- 
ing and be discharged; ( 3 )  That  the estate be partitioned according to 
the respective rights of the parties ; (4)  F o r  such other an13 further relief 
as may be meet and proper." 

At  April Term, 1035, the matter was referred to G. Lyle Jones. 
The following agreement appears in the record : "It  is agreed by and 

between all the parties to this action, except 11. W. Gallnvay, adminis- 
trator, that  the findings and conclusions of the referee heretofore ap- 
pointed in the above cause as to advances made to the various heirs a t  
lam of J. N. Thrash, deceased, shall be final and binding on all parties 
hereto with respect to any and all advances. Either party may except 
only to conclusions of law made with respect to his findings of facts in 
the a b o ~ e .  Mrs. Jacksie Wolfe and J. H. Wolfe, by J. II. Horner, J r . ,  
attorney; P. H. Thrash, by J. F. Ford and R. 31. Wells; Carrie Dorsett, 
by Ford 8: Wells; John  DuBose, attorney for T. 0. Thrash, Lula Thrash, 
C. C. Long, Frances NcIver  Hedeman, and Wachovia Bank and Trust  
CO., trustee." 

The referee made careful and detailed findings of fact and con- 
~ lus ions  of law. The plaintiffs and defendants excepted to certain con- 
clusiolw of law. The court below rendered the following judgment : 
' T o w ,  therefore, it  is ordered, adjudged, and considered that  the find- 
ings of fact contained in the referee's report be and the same hereby are 
confirmed, and all exceptions thereto are hereby overruled; and i t  is 
further ordered, adjudged, and considered that  the conclusions of law 
contained in the referee's report nnmbered 1, 2, and 3, are hereby con- 
firmed, and all exceptions to said conclusiol~s of lam are hereby over- 
ruled; and it is further ordered, adjudged, and considertld that  conclu- 
sion of law S o .  4 be and the same hereby is amended to read as fol- 
lows;" and ordered the land to be sold by a commissioner, and how the 
proceeds should be distribnted. A11 the parties, plaintiffs and defend- 
ants, heirs a t  law of J. 31. Thrash, excepted, assigned error and appealed 
to the Supreme Court. 

,Tohnsfon & Horner for plaintiffs. 
R. dl. Wells and Ford, Coxe & Carter for P. H.  Thrash et al. 
DuBose & Orr for T .  0. Thrash et al. 
Ralph H .  Ramsey, Jr., for X r s .  Carrie Dorsett. 

CLAR,KSON, J. N. C. Code, 1935 (Michit:), sec. 139, is as follows: 
"Where any parent dies intestate, who has in his or her lifetime given 
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to or put  i n  the actual possession of any of his or her children any per- 
sonal property of what nature or kind soever, such child shall cause to 
be given to the administrator or collector of the estate an  inventory, on 
oath, setting forth therein the particulars by him or her received of the 
intestate i n  his or her lifetime. I n  case any child who had, in the life- 
time of the intestate, received a part  of the estate, refuses to give such 
inventory, he shall be considered to have had and received his full share 
of the deceased's estate, and shall not be entitled to receive any further 
part  or share." Thompson c. Smith, 160 N .  C., 256; Paschal v. Paschal, 
197 N .  C., 40. 

From the facts found by the referee, we think the plaintiff Mrs. 
Jacksie TTolfe was liable to account for advancements. The referee 
found that  "The mother was dead and the plaintiff, the granddaughter, 
stood in the  lace of her mother and was entitled to such funds as the 
mother might receive, that  i t  was his intention to charge as advance- 
ments such items enumerated above. The major part  of these charges 
were made against Mrs. Wolfe for expenses incurred after she was 
eighteen or twenty Fears of age, and the others were principally for ad- 
vantages in the way of schooling. N o  charges n-ere made for expenses 
of rearing the plaintiff." 

Then again, i t  was agreed that  the advancements found due by the 
various heirs a t  law of J. 31. Thrash, deceased, "shall be final and bind- 
ing on all parties hereto, with respect to any and all advances." 

The plaintiff Mrs. Jacksie TTolfe is estopped to make the contention 
she now makes. I n  her brief she says: "Plaintiffs were perfectly nil l-  
ing to abide by the judgment of the court and did not n-ant to appeal, 
but inasmuch as the defendant appellants insisted on bringing the case 
to the Supreme Court, Mrs. Wolfe desires to present her contentions to 
the court in regard to this." 

The defendants made a motion to dismiss plaintiffs' appeal "That 
under Rule 28 of Practice in tllr Supreme Court, plaintiff appellants 
were required to file their brief by noon 13  February, 1937, and they 
failed to do so until 1 0  February, 1937." The plaintiffs7 appeal is dis- 
in ised  under the rule. 

As to defendants7 appeal: They contend "that the jurisdiction in this 
action was limited to an  accounting for the advancements to the various 
heirs, and a determination of the respective shares of said heirs in the 
estate left." I t  will be noted that  the action was brought in the Su- 
perior Court (1 )  Fo r  accounting for advancements; ( 2 )  "That commis- 
sioners be appointed to divide and allot to each of the heirs of J. &I. 
Thrash, deceased, their respective shares of the real estate heretofore 
described, such allotment to take into consideration the advancements 
found to have been made to each of the said heirs." 
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The action for an  accounting is an  equitable matter itnd was insti- 
tuted in the Superior Court. -\rt. I V ,  see. 1, Const. of N. C.. reads: 
"The distinctions between actions a t  law and suits i n  equity, and the 
forms of all such actions and suits, shall be abolished; and there shall 
be in this State but one form of action for the enforcement or protection 
of private rights or the redress of private wrongs, which shall be denomi- 
nated a civil action," etc. See I n  re E s f n f c  of Il'riglzi, 200 S. C., 620 
(628) ; Reynolds  v. Reynolds ,  208 N .  C., 578 (624). 

I n  S u m n e r  v. S t a t o n ,  151 N .  C., 198 (201-2), i t  is said:  ''There is 
another ~ r i n c i p l e  of equity jurisprudence equally well founded, and that  
is that  equity mill not suffer a right to be without a remedy. 'And it 
may be further observed,' says Mr. Bispham, 'that equity will not only 
not support a right to be unaccompanied by a remedy, but i t  will make 
the remedy, when applied, a complete one.' This learned and accurate 
writer states another rule of equity courts which fits exaclly such a con- 
dition as this case presents: 'When a court of chancery acquires juris- 
diction for any purpose, it  will, as a general rule, procee3 to determine 
the whole cause. although in  so doing it may decide questions which, 
standing alone, would furnish no basis of equitable jurisdiction.' Bis- 
pham ( 6 t h  ed.), see. 37. T o  the same effect are our own decisions. 
Oliver c. W i l e y ,  75 S. C., 320; Decercun: I ! .  Ilcrerelin:, 51 S. C., 18." 

I n  20 R. C. L., pp. 773-774, is the following : "In  t h i ~  rountry, also, 
the manifest hardship arising froni the division of propl?rty of an im- 
par t ibk  nature has been almost universally avoided by statutory pro- 
visions to the effect that  any person entitled to a partition shall be en- 
titled to ha re  the premises sold, if they are so situated that  partition 
cannot be made, or that  i t  would be manifestly to the p i ~ j u d i c e  of the 
parties if the property TTere not sold rather than partiticbiled, and some 
of the American courts have held that  equity has such power, independ- 
ently of statute. Part i t ion by sale is a matter of absolute right ml~eii 
the conditions prescribed by the statute to authorize a sale are found to 
exist, but the burden of proof to establish the necessary requisites to a 
sale of land rather than a partition is on the party alleging the necessity 
and advisability of such sale;  and i t  has been held that  a finding that a 
sale is necessary, not based on the consent of the parties or the report of 
commissioners or on evidence heard by the chancellor, will not support 
the order of sale." 

N. C. Code, 1935 (Michie), see. 3233, is as follows: "Whenever i t  
appears by satisfactory proof that  an  actual partition of the lands can- 
not be made without injury to some or all of the parties interested, the 
court shall order a sale of the property described in the retition, or any 
part  thereof." 
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The defendants contend "In  the absence of any allegation, proof, or 
finding that  a n  actual partition cannot be had without such injury, the 
court has no jurisdiction to order a sale." 

llTe think by analogy to the statute and the fact  that  no evidence mas 
heard by the chancellor or facts found to show a right to sell for ~ a r t i -  
tion, the cause must be remanded. We see no other prejudicial error in 
the record. 

The intelligent and careful referee, in his report, says : "That because 
of the involved nature of the estate and the innumerable complicated 
questions of fact such as the proper application of rarious funds paid 
by the decedent, J. N. Thrash, to the various heirs and various other 
questions of like kind, your referee, when the evidence had proceeded 
practically to its completion, clearly saw that  a n  amicable settlement 
xiould be to the best interest of all concerned, and with that  thought in 
mind, used his best efforts (perhaps went too f a r )  to get the parties to 
agree upon a settlement. Your referee felt that  this was particularly 
desirable since this was a family matter and hence involved more than 
the actual value of the property in question," etc. N o  agreement could 
be had and one of the parties '(insisted that  the referee render a decision 
on the evidence." 

The defendants, in their brief, say:  "By agreeing that  the referee 
should act as arbitrator the parties enormously restricted what would 
otherwise have been almost endless litigation, but of course in so doing 
they placed very great powers in the hands of the arbitrator. Taking 
the testimony consumed meks .  The record was more than 700 pages. 
Over a thousand exhibits were offered,'' etc. We might say that  the 
printed record is hard to read and is not i n  accordance with our rules, 
and is a jumbled record. 

I n  the record we find error, but on the whole record lye think the 
learned judge in the court below "dispensed n i t h  l a ~ v  and adnlinistered 
justice." We must follow the law. For  the reasons given, 

E r ro r  and remanded. 

MILS. VEILSOX B. CASIIATT,  ADXISISTRATRIX O F  J A M E S  W I L L I A J I  CAMP- 
HELL,  DECEASED, Y. T O M  CROWS AXD THE S O K l ~ O L I i  A N D  W E S T E R S  
R A I L W A Y  COJIPAPiY. 

(Filed 17 RIarch, 1937.) 

1. Railroads 3 2- 
,\ road in use from two liouaes to the highway prior to the constructiotl 

of railroatl tracks by defeudant across the road, and thereafter used by 
the public ;rnd others tlcsiring to go to the honses, is a crossing n-hich t l l ~  
r:rilro:t(l is n11der tlnty to krcp i n  :I rt,ason:ll)ly safe contlition. t', S., 3449. 
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2. Railroads § 0-Evidence held for jury on issue of raihoad's negligent 
failure to keep crossing in reasonably safe condition. 

E\-itle~~ce tcntl i~~g to show that plnil~tiff's intc'stnt~ tlrore his w r  upol~ 
:I crossing. that ballast \ws  not  lic,pt l)rt\rt)rn t l ~ c  rails, lint that the cross- 
tios or spilitv l i o l d i ~ ~ g  t11v rtrils wcrc risibl(x. so that \rl.en the c,:rr was 
clrivc~11 over the, rail tht. \r11ccls tlrol~pc~l srrt'l':rl i~~c , l~es ,  c.:111ui11g t11r c8ar to 
sto11. :lnd that d ~ f c ~ i d i ~ ~ ~ t ' s  ~'npitlly :tl)pronc.liir~g tr:riri, whicli gar-e no 
sig11:11 or \ r : ~ r r ~ i ~ ~ g  for t 11~  rrossi~~g, strt~?li tlic car an(1 liilltd pli~intiff's 
i~~t t l s t : i t~ ,  i s  lrc~ld s i ~ f i c i r ~ ~ t  to I ) e  snl1mittc4 to the ji~ry 1111 thr iss~ie~s of 
~~clgligcwc~c ant1 prosinurtc c2:lnsc3. n11t1 the cl~~rst io~i of \ rh(~t l~cr  (1efts~~(lilllt 
\ v ~ I >  g11ilt.v of co~~ t r i l~ i~ to ry  ~ i ( ~ g l i g c ~ ~ ~ c . ( ~  il l  (lriring 1 i 1 ~ 1 n  the crossi~~g. : I I I ( ~  

wl~c~tl~c~r snc.11 contri1)ntory nrgligt'licc wtis n prosimntt~ c n l w  of the, injllry 
is for the, jury n~ldcr the eritlcnc'r. 

C o s s o ~ ,  J., dissents. 

A P I > ~ A L  by plaintiff from Ilill, J . ,  a t  September Civil Term, 1936. of 
D a v ~ ~ s o r v .  Rerersed. 

This is an action for actionable negligence brought by plaintiff against 
defendants for killing her intestate on 25 Sellternher, 103!i, a t  a railroad 
crossing near Price Station, kno~vn as Baughn's Crossing. 

I n  the conlplaint i t  is alleged in p a r t :  '(That a t  a point on said rail- 
road and right of way of the defendant company, a t  a place about one- 
half mile in the direction of TTinston-Salem, North Carolina, from Price 
Station on said railroad, there is a crossing which leads from a county 
or State maintained road across the main line track of the defendant 
compaly's sidetrack, which said crossing leads into a place where t ~ o  
houses are situated, and said crossing is known as Baughn's Crossing, 
and said road ran  over the place where said crossing now exists prior to 
the construction of said railroad, and that  by reason of the construction 
of said railroad, a crossing a t  said place x-as made necessary, and the 
public and other persons who desired to visit the place and persons who 
occupied said two houses, constantly and habitually used said crossing, 
and said usage mas acquiesced in and approved by said tlefendant conl- 
pany. . . . Tha t  a short while before plaintiff's intestate was killed 
he n.ent across said crossing, and while returning and going in an  eastern 
direction, and while operating his car in a careful and p r d e n t  and very 
slov- manner, he came up an  incliiie to come back into the road which 
leads across said crossing, and a t  a point about 40 feet from the western 
rail of the main line track, he made a slight left turn to cross said tracks, 
and a t  said place the road was very rough, and plaintiff's intestate was 
d r i ~ i n g  very slon-ly, and ilnmediately to the right of plailtiff's intestate 
was a bank about 6 feet in height, undergrowth, bushes, and numerous 
small pines, wliicli obstructed his view of the crossing; that  when plain- 
tiff's intestate straightened out in said road to cross said crossing, and 
while traveling in  an  eastern direction a t  a point about 30 feet from said 
western rail of said main line track, there is a bank extending up about 
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6 feet i n  height from said road, and undergrowth, trees, and bushes with 
leaves and foliage on them, all of which obstructed the view on plaintiff's 
intestate's right, and to the left of plaintiff's intestate, a t  said time and 
place, there nere  bushes, u~ldergrowth, and trees, all of xhich  said 
bushes, undergrowth, trees, and bank as aforesaid were on the right of 
wag of the defendant company; that  a t  said point, behind said bank, 
trees, and undergrowth, plaintiff's intestate could not see down the track 
in  the direction of Winston-Salem, S o r t h  Carolina, but that  plaintiff's 
intestate listened and heard no approach of said train or the ringing of 
bell or the blowing of said TI-histle of said locomotive or engine; that  
plaintiff's intestate continued to travel in an  eastern direction, and after 
looking in  both directions and listening at a place where plaintiff's intes- 
tate could see u p  and do~vn the tracks of the defendant, the plaintiff's 
intestate drove his said car very slowly across the sidetrack and after 
crossing the said track ininiediately drove his car onto the main track, 
and as his car crossed the western rail of the main track, the said car 
dropped down between said rails of the main track and stopped, and 
without any warning or signals, a locomotive or engine of the defendant 
company and operated by the defendant's engineer negligently struck 
said car, demolishing the same and killing plaintiff's intestate; that  i t  
was about 5 feet from the front of plaintiff's intestate's car to the place 
~vherc  he waq sitting, and that  as plaintiff is advised, informed, anti 
believes, the locomotive or engine overhangs the rail about or 3 feet, 
and by reason thereof the distance between the western rail of tlie de- 
fendant's main line track and tlie undergrowth and trees was greatly 
shortened; that  a t  said crossing, between the rails of the main line track 
in  the direction plaintiff's intestate was traveling. there is a sharp 
incline, and the ballaqt between the rails on said main line track 15-a? 

several inches below the top of the rails, and by reason thereof. when 
plaintiff's intestate slowly drove the front wheels of his said car over the 
vestern rail of said main line track, his said car d r o p p ~ d  down betn.wn 
the rails, and, without any fault  on his part, stalled; that  the ballast on 
said c ros ing  between the rails of said rnain line track was just barely 
above the top of the crositics and plaintiff's intestate's front wheels 
dropped several inches when they crossed said western ra i l ;  that  a t  said 
crossing there is a very sharp curve on said railroad and right of nay ,  
and said crossing is practically a t  the apex of said curve, and that a t  said 
crossing and curve the tracks of the defendant company are very mate- 
rially sloped, and that in traveling in the direction in ~ h i c h  the plain- 
tiff's intestate was traveling, a t  the time he was killed, there is a sharp 
incline both on said crossing and I~rtween said rai ls;  that, as plaintiff is 
ad~ i sed ,  informed, and believes, the right of way of the defendant com- 
pany has been burned off since 25 September, 1935, and the bushes, 
undergrowth, and pine trees have been cut down; that  a t  said crossing 
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there is a cut and on the eastern side of said main line track the said 
cut is about 2 to 4 feet in height, and on the western side of said crossing 
the said cut is from 8 to 1 2  feet in height; that  a t  said time and place 
the said crossing mas rough and needed filling in between the rails of the 
main line track and said crossing is between a double curve in said track, 
and, as aforesaid, is located about the apex of said c l rve ;  that  the 
engine or locomotive of the defendant company, and operated by the 
defendant Tom Brown, struck the car i n  which the plaintiff's intestate 
was riding, knocked the same about 60 feet, throwing plaintiff's intestate 
out of said car with his head against the crossties about 60 feet away 
from said crossing in  the direction in n-hich the train was traveling, and 
throu-iug said car upon and over h im;  that ,  as the plairtiff is advised, 
inf0rmc.d) and believes, the defendants failed to bring their said train to 
a quick stop, and tha t  said train, owned and operated by the defendants, 
left the scene of said collision with plaintiff's intestate still under said 
ca r ;  that  a t  the time of said collision the train, owned a ~ d  operated by 
the defendants, was operated a t  a speed of approximately 60 miles per 
hour around said curve, and across said crossing at a high and dangerous 
rate of speed and in  complete disregard of the rights of  lai in tiff's intes- 
tate, and without the blowing of any whistle, the ringing cbf any bell, and 
without keeping a proper lookout, and without having said train under 
control, and said train was so operated orer and upon said crossing, 
which mas defective and not properly maintained or kept up, and which 
was obstructed as aforesaid, all of which said conditions were known to 
the engineer, Tom Brown, and to the defendant company." 

Plaintiff prayed for damages, setting same f o ~ t h .  
The defendants denied negligence and set up  the plea of contributory 

negligence. 
A t  the close of plaintiff's evidence the defendants i n  the court below 

made a motion for judgment as in case of nonsuit. C. S., 567. The 
court below sustained the motion, plaintiff excepted, assigned error, and 
appealed to the Supreme Court. The  necessary facts ~ 1 1  be set forth 
in  the opinion. 

Spru i l l  Le. Olive a d  D o n  8. TValser for plaintiff. 
K c r r  Craige R a m s a y  for defendant  Brown.  
Whi twe l l  TV. Coxe,  B u r t o n  Craige, and Phi l l ips  (e. Bouier for defend- 

ant  A ~ o ~ f o l k  and W e s t e r n  Railroad Company .  

CLARKSON, J. We do not think the nonsuit can be sustained. 
The allegations of the complaint and the evidence were to tbe effect 

that  the Baughn's Crossing was used prior to the construction of defend- 
ant's road and since its construction, '(the public and other persons who 
desired to visit the place and persons who occupied said two houses con- 
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stantly and habitually used said crossing, and said usage was acquiesced 
in and approred by said defendant company." 

I n  S t o n e  2.. R. R., 197  K. C., 429 (431), i t  is said:  "The duty of a 
railroad conipany with respect to the n~aintenance of a crossing over its 
track, x-here its track has been constructed over an  established road or 
highnag,  xhether public or private, is xell  settled. Tlie duty is pre- 
scribed by statute, C. S., 3449, and has been recognized and enforced by 
this Court in nunierouq decisions. I n  G o f o r f h  v .  R. I?., 144 N. C., 569, 
57 S. E., 209, i t  is said:  ' I t  iq just that  crossings necessitated by the 
construction and operation of a railroad should be kept in a safe condi- 
tion by it.' As the croising is on the railroad company's right of nay ,  
no one P S C P I ) ~  the company ha* the right to enter 11pon the croqsing for 
the purpose of repairing the same. . . . So long, l~onmw- ,  as i t  
permits the public to use the crossing, i t  must reqpond in  damages caused 
by its negligence in failing to esercise due care to maintain the crossing 
in a reasonably safe condition." Sloore v .  R. R., 201 N. C., 26. 

The  testimony of R. %I. IIundley, a witness for the plaintiff, n-as, in 
part, as fo l lom:  "I hare  known Baughn's Crossing in Rockingham 
County, about a half mile from Price, for 15  or 18 years. A l t  the times 
I hare  kno~vn it, I think the public travels i t  and I hare  been orer i t  
myself, and have seen other people crossing it. . . . Q. Now, de- 
scribe the condition of the ballast between the rails of the main line track 
as you saw i t  there after the train hit the c a r ?  A. TT'ell, there \r as 
scarcely any in there. I t  n-as beat down or wished down to the top of 
the crossties-you could see the rai l  pins, spikes, I believe they call them. 
The ballast n7as about 4 inches below the ton of the rail. With  reference 
to the ballast between thc rails on the main line track, there was practi- 
cally not any in  there above the crossties, and you could see the top of 
the crosqties and also thc spikes. The time I am telling about v a s  about 
an  hour after the nreck, the same day, same afternoon. I have been 
back there since tha t  time, and I was back there in  about 2 or 3 weeks 
after that  and i t  \i-as in the same condition then as it was the day of 
the wreck." 

The allegationi in the complaint : "The plaintiff's intestate drove his 
said car very slowly across the sidetrack and after crossing the said track 
immediately drove his car onto the main track, and as his car rro.sed 
the weitern rail of the main track the said car dropped do\\-n between 
said rails of the main track and stopped, and without any warning or 
signals, a locomotire or engine of the defendant company, and operated 
by the defendant's engineer, negligently struck said car, demolishing the 
same and killing plaintiff's intestate." 

The testiniony of Iter. T .  G. Williams, in pa r t :  "Now, as we came 
doxn there, Mr. Campbell was driving about five miles an  hour through 
the cut, and as we approached the track, driving, I would say, fire miles 
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an hour, we drove up across the sidetrack onto the main line track, to the 
best of my knowledge, the front wheels must have been 12 inches over 
the west rail and the car stopped, and in the moment the car stopped I 
looked toward Winston-Salem, which is south, and I noticed the train 
approaching. I said, 'Yonder is the train.' Mr. Campbell dropped his 
hand on the shift gear lever and he didn't say anything I opened the 
door and jumped. I t  was the right-hand door next to the train-the 
moment I hit the ground the train hit the car and knocked it 60 feet.'' 

There was other evidence corroborating the above evidence set forth. 
There was also evidence that the defendant railroad's engineer gave no 
warning or signals for the crossing. No  blow or bell ringing for the 
crossing was heard. The train was running about 40 mi es an hour. 

The case of Stone v. R. R., supra, is in many respect,3 similar : This 
was an "action to recover damages resulting from injuries to plaintiff's 
automobile, caused by the negligence of defendant in failing to exercise 
due care (1)  to maintain a public crossing which passes, over its track, 
in a reasonably safe condition, and ( 2 )  to stop its train before it struck 
and injured the automobile, which, by reason of the defective condition 
of said crossing, plaintiff was unable to drive off or move from said track 
in time to avoid the injury." 

There was a judgment for plaintiff and this Court, in sustaining the 
judgment, said : ". . . All the evidence tended to show that the cross- 
ing was defective, in that there mas a hole on the right of way, just 
beyond the crossties, and that this hole was not discovered by plaintiff 
before the wheel of his automobile dropped into it, causing the running 
board of his automobile to rest upon the ground, Plaintiff was unable 
to drive his automobile off the track, or to move it therefrom before it 
was struck and injured by defendant's train, which appeared after plain- 
tiff had driven upon the crossing." 

We think the evidence is sufficient to be submitted to the jury to deter- 
mine whether the plaintiff's intestate was guilty of contributory negli- 
gence, and, if so, whether his negligence was the proximate cause of the 
injury. 

I n  Elder v. R. R., 194 N. C., 617 (619),  speaking t s  the subject of 
contributory negligence, we find : "Contributory negligence, such as will 
defeat a recovery in a case like the one at  bar, is the negligent act of the 
plaintiff, which, concurring and coijperating with the negligent act of the 
defendant, thereby becomes the real, efficient, and proxinlate cause of the 
injury, or the cause without mhich the injury would not have occurred. 
Moore v. Iron Works, 153 N. C., 438." 

For the reasons given, the judgment of the court below is 
Reversed. 

CONNOR, J., dissents. 
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THE LIFE IKSURAKCE COBIPANY O F  VIRGINIA r. FRED I. SMATHERS 
ASD ROSABIOKD L. SBIATIIERS, AND WACHOVIA BANK ASD TRUST 
COMPAKT, TRUSTEE. 

(Filed 17 March, 1937.) 

1. Pleadings § 29- 

Ordinarily, irrelevant or redundant matter inserted in a pleading may 
be stricken out on motion of any party aggrieved thereby, but the question 
is largely in the sound discretion of the trial court. N. C.  Code, 537. 

2. Same: Mortgages 3 30a-Allegations of answer t h a t  mortgage \;as cue- 
cuted to  avoid foreclosure of another  mortgage hcld property stricken 
out.  

Plaintiff cestui  que trust  instituted this action to foreclose two deeds of 
trust on two scparate tracts of land executed by defendants. I)ef(!ndxnts 
fi1t.d separate answers. Plaintiff moved to strike out the allegations of 
tlie answers that the second deed of trust on the home place was executed 
because of threats of plaintiff to foreclose the first deed of trust on tlie 
male defendant's 1)usiness property, that a t  the time the male defendant 
was sick and disabled, and that defendants would not have executed the 
second deed of trust except for the threats, coercion, and duress of plain- 
tiff, and the allegations in the male defendant's answer that since the 
institution of the action the male defendant had received an offer for the 
business property greatly in excess of any sums of money due plaintiff 
upon a proper accounting. I l c l d :  The motion to strike out Tras properly 
granted. 

3. Pleadings 10: Mortgages § 30h-Cross action for  damages for  wrong- 
fu l  appointment of receiver may not  be  set u p  i n  action t o  foreclose. 

In this action to foreclose a deed of trust a receirer was appointed to 
hold the rents and profits from the property pending the sale in nccord- 
mlcc with plaintiff's prayer. Defendant set np  a cross action in his 
answer alleging that the appointment of the receiver was illcyal and void, 
and resulted in damage to defendant in injuring him in his character, 
reputation, and finm~cial standing. H(, ld:  The cross action was in tort 
for abwe of process and could not be set up in plaintiff's action to fore- 
close, and judgment sustaining plaintiff's demurrer to the cross action 
is without error. 

,IPI~EAI, by  defendants F r e d  I. Srnatherv a n d  Rosamond L. Smathers  
f r o m  Phillips, J., a t  Regular  Se1)tember Term,  1936, of B u x c o a r n ~ .  
Affirmed. 

T h e  prayer  of plaintiff indicates the  ac t ion :  

"(I) T h a t  judgment be rendered i n  this action adjudicat ing and  de- 
termining the  amount  of the  indebtedness now due  and  owing f r o m  the 
defendants F r e d  I. Smathers  and  Rosamond L. Smathers  to  the  plaintiff 

in this action, a i d  on  account of the promissory notes and  deeds of t rus t  

referred to  i n  said complaint,  and  t h a t  said indebtedness be adjudicated 

and determined i n  the  amount  of $15,450, together with interest on all  of 

said amount  f r o m  17 July, 1935, un t i l  paid. 
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" (2)  Tha t  some discreet and proper person be appointed as receiver 
of this court, with full power and authority to take over, manage, handle, 
control, and rent said premises described in  that  deed of trust, dated 17 
January,  1931, and to collect the rents and profits from said property 
and hold the same subject to the orders of this court. 

"(3) That  the two deeds of trust hereinbefore set forth be foreclosed 
by order of this court and that  a sale be had of said properties for the 
purpose of barring and foreclosing all right, title, and interest of the 
defendants herein. 

" (4)  That  some discreet and proper person be appointed as commis- 
sioner of this court. with full Dower and authority to advertise the land 
described in the two deeds of trust set forth in the complaint, together 
with the improvements located thereon for sale, and to sell the same to 
the last and highest bidder for cash, subject to the confirmation of this 
court ;  and out of the proceeds derived therefrom to pay the said in- 
debtedness evidenced by the above referred to promissory notes and deeds 
of trust. 

" ( 5 )  And for such and further relief as to the court may seem just 
and proper." 

The defendants filed separate answers setting u p  certsin defenses and 
counterclaim by Fred I. Smathers. 

The judgment of the court below was as follows : 
"This cause coming on to be heard upon motion of cclunsel for plain- 

tiff to strike certain parts of the answer of Fred I. Fmathers and to 
strike certain parts of the answer of Rosamond L. Smathers, and also 
being heard upon the demurrer of the plaintiff to the counterclaim of the 
defendant Fred I. Smathers, and as set u p  in the fu r thw answer, coun- 
terclaim, and defense as filed by the said Fred I. Smathers i n  answer to 
the complaint herein; and the court, after hearing argument of counsel 
on all of the abore motions, and being of the opinion that  certain por- 
tions of the answers, as above set forth, should be stricken ou t :  

' (Sow therefore i t  is ordered, adjudged, and decreed t l ~ a t  the following 
portion of said answer of Rosamond L. Smathers be stricken out : Para -  
graph 6, beginning on the third line of the second paragraph, on pages 
22-23, as follows: 'That said agreement and deed of trust were obtained 
from her by threats and coercion of the plaintiff, for that  a t  the time of 
the execution of said instrument, her husband and codefendant v a s  sick 
and disabled. That  he was conducting in the building located on the 
property mentioned and described in paragraph 4 of the plaintiff's com- 
plaint, a furniture business and the plaintiff mas threatening to fore- 
close said deed of trust and to close up  said business. which mas the 
principal means of support of herself, her husband, and her family. 
Believing that  the plaintiff would carry out said threats, thereby destroy- 
ing said business, the defendant was induced to and did execute a deed 
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of trust on her home, which she would not have executed but for the 
threats, coercion, and duress of the plaintiff.' 

"And i t  is further ordered that  the following portions of the answer 
of Fred  I. Smathers be stricken out :  Paragraph 4, beginning with the 
second paragraph, two lines from the bottom of the first page of said 
answer, quoting as follows : 'Further answering said paragraph, defend- 
ant  says that  a t  the time of the ex~cut ion  of said agreement and deed of 
trust this defendant was sick and disabled, and by reason of the financial 
depression existing a t  that time and the consequent falling off in defend- 
ant's business, defendant was unable to pay the note mentioned and de- 
scribed in the plaintiff's complaint, and because of the persistent threats 
made by the plaintiff to foreclose the deed of trust securing said note, 
and thereby close and destroy defendant's business, which was and still 
is the main support of the defendant and his family.' Also, paragraph 
4, on page 16, as follons : 'That since the institution of this action, the 
defendant has received from a thoroughly reliable and financially re- 
sponsible busineqs man in  the city of Asheville an  offer of purchase for 
$aid property a t  a price and in  an amount greatly in excess of any and 
all sums of money which, upon a proper accounting, will be found to be 
due to the plaintiff, and defendant duly admitted said offer to the plain- 
tiff, but plaintiff has declined and refused to accept said offer.' 

"It is further ordered that  the plaintiff have twenty days from this 
date in ~ l h i c h  to file reply tu t h ~  further answer and defense of the de- 
fendants. The court, after hearing argument of counsel for both plain- 
tiff and defendants on the demurrer, and after said argument tht> court 
being of the opinion that  said demurrer should be sustained : 

"Now therefore it is ordered, adjudged, and decreed that  the demurrer 
of the plaintiff filed herein to the counterclaim of Fred I. Smathers and 
as set forth in his further answer, clcfense, and counterclaim, is hereby 
sustained and said cause of action, predicated upon said counterclaim. is 
hereby dismissed. This the day of September, 1936. 

F. ~ O X A L D  PHILLIPS, J u d g e  Presiding." 

The defendants excepted, assigned errors, and appealed to the Supreme 
Court. 

The assignments of error are as follows : "(1) For  that  the court erred 
in striking from the anslyer of the defendant Rosamond L. Snlathers that  
part  of paragraph 6 thereof beginning on the third line of the qecond 
paragraph on pages 22-3, as quoted in  the judgment of the court. ( 2 )  Fo r  
that  the court erred in  striking from the answer of Fred I. Smathers 
those portions of paragraph 4 thereof, as are quoted in the judgment of 
the court. (3) F o r  that  the court erred in sustaining the demurrer of 
the plaintiff to the counterclaim set out in the answer of the defendant 
Fred I. Smathers." 
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I Iark ins ,  V a n  TT.'inkZe & W a l t o n  for p l a i n f i f .  
A l f red  S .  Barnard for defendants .  

CLARKSOX, J. The defendants contend: "(1) Did the court err  in 
striking as irrelevant and immaterial the allegations in the answers of 
the defendants, as shown by the court's order?" We think not. 

S. (7. Code, 1935 (Micliie), section 537, is as follolvs: '(If irrelevant 
or redundant matter is inserted in a pleading, it may be stricken out on 
motioii of any person aggrieved thereby, but this motion must be made 
before answer or demurrer, or before a n  extension of time to plead is 
&anted. When the allegations of a pleading are so ildefinite or un- 
certain that  the precise nature of the charge or defense is not apparent, 
the court may require the pleading to be made definite and certain by 
amendment." 

I n  Racis  2'. i l sheci l le ,  207 S. C., 237 (240), speaking to the subject, 
i t  is writ ten:  (' (If  irrevelant or redundant matter is insttrted in  a plead- 
ing, it may be stricken out on motion of any person aggrieved thereby 
. . .' C. S., see. 537. Under this statute trhe Superior Court is au- 
thoriwd in the exercise of its discretion to strike from a pleading any 
allegations of purely evidential and probative facts. Conzmissioners v. 
Picrcy ,  72 N. C., 181. I n  JIcIntosh N. C. Prac. and Proc., we find the 
following: ',lllegations which set forth evidential . . matters 
. . . would be considered irrelevant, . . . and excessire fullness 
of (letail . . . would be redundant.' S w .  371, p. 378; and fur ther :  
'The material, essential, or ultimate facts upon which the right of action 
is 1)ascd should be stated, and not collateral or evidential facts, vhich  
are only to he used t o  establish the ultinlate facts. The plaintiff is to 
obtain relief only according to the allegations in his complaint, and 
therefore lie bliould allege all of the material facts, and not the evidence 
to prove them. . . .' Sec. 379, p. 388." P e m b e r f o n  v. Greensboro, 
203 S. C'., 690 (600) ; TTruorl/c~/ 1 % .  C ' o w h ,  210 S. C., 482 (4S5)  ; I'oorcy 
v. IIitliory, 210 S. C., 630. 

I'ndcr section 537, supra,  ordinarily irrelevant or redundant matter 
inserted in the pleading niay be stricken out on motion of any person 
aggrieved thereby, but this is largely in  the sound discretion of the court 
below. 

I n  the present cause the defendants, no doubt aggritved a t  the fact 
that  unfortunately they have been unable to meet their obligations to 
plaintiff-the plaintiff pressing thein for paynient-the defemlnnts in 
their :dlegations "threw a little mud" a t  their antagonists, as noted from 
the language used. The court below ordered them stricken from the 
pleadings, and in this we can see no prejudicial error to defendants. 
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The defendants contend: " ( 2 )  Did the court e r r  i n  sustaining plain- 
tiff's demurrer to the counterclaim set u p  by the defendant Fred I. 
Smathers ?" We think not. 

The defendant Fred I. Smathers, by may of counterclaim, alleged 
"That the appointment of said receiver was illegal and void, and was a 
gross abuse of the civil process of the court, all of which the plaintiff 
and its attorney well knew, or should have known. That  the appoint- 
nml t  of said receixer caused the plaintiff great embarrassment and dis- 
tress, and otherwise injured him in  his character, reputation, and finan- 
cial standing, all to his damages in  the sum of $25,000." This and prior 
allegations, no doubt, means an  abuse of process. 

Black's Lam Dictionary (3rd ed.), p. 18, defines "Abuse of Process"- 
"There is said to be an abuse of process mlien a n  adversary, through the 
malicious and unfounded use of some regular legal proceeding, obtains 
some adrantage over his opponent. Tha r ton .  A malicious abuse of 
legal process occurs xi-here the party employs it for some unlawful object 
not the purpose nhich  it is inteilded by the law to effect; in other words, 
a perversion of it." 

This counterclaim is a tort action. T e  do not think, under our most 
liberal and elastic code practice, i t  can be set u p  in the present action. 
I f  defendant has a cause of action in tort for abuse of process, he must 
bring a separate action. lTTeiner c. Xfyle Shop, 210 S. C., 705, and 
cases cited. 

F o r  the reasons given, the judgment of the court below is 
Affirmed. 

PAUL I3OUCHER. AI~IISISTK-ITOR C .  T. A..  I).  B. N., OF JAMES JIILLARD, 
DLCEASED, v. UNIOK TRUST COhII'AST AND X A R T  BEASON,  hnsirrrrs- 
T K . ~ 1 I ~ l s  OF J. IT. BEASOX, DECEASED. 

(Filed 17 March, 1037.) 

1. Judgments § 4- 

A jutlgment entered upon solenm consent of the parties cannot be 
chanigcd or altered without the consent of the parties to it, or set aside 
except u ~ m l  proper allegation and proof and a finding of the court that it  
\ \ : I \  ol)t:linctl by frand or mutual mistake. or that consent was not in 
k1c.t g i ~ e n ,  the burdell being on the party attacking the judgment. 

2. Same- 

The proper procedure to set aside a consent judgment as to a stipulated 
iten1 oil the ground that such item was not included in the settlement, and 
nns not, tllcrcfore, consented to by the parties, is by motion i n  the cause. 
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B ~ U C H E R  l j .  TRUST Co. 

3. Judgments § 32-Consent judgment held to bar a11 ~natters properly 
within scope of its terms. 

Suit was instituted against a widow as admillistratris of her husband 
to recover sums alleged to be due by the husband on account of matters 
transpiring while the linsband was acting as  administrator r. t .  a. of 
~)laintiff's testate, plaintiff l l a ~ i n g  been appointed admillistrator c.  t .  u., 
(1. b. n., after the death of the husband. h compromise judgment was 
entered by the provisions of which plaintiff recovered n, stipulated sum 
for the estate of his testate in full satisfaction and settlement of all 
cl;tims wlli~li the11 csisted or miglit tl~erenftcr arise on account of the 
1i11sl):~ntl's administr:~tion of the estate of plaintiff's teslate, and released 
the snretg on the 11~sl)aii(l's bond. Thereafter, plaintiff learned of a 
dcposit in a b:ulli to the credit of the estate of his testate, and instructed 
the b:lillr to credit tlie deposit to him :IS administrator, which an official 
of thc bank promised to do. On the next day the widow TI-ithdrew the 
dcposit, illforming the bank that it  was necessary to complete a settlement 
1i:ttl with p1:liiitiE il l  rvg:trd to the estttte. Plaintiff instituted this action 
against the bank and the widow, contending that a t  the time of the settle- 
ment he did not lil lo\~ of the deposit, and that the widow \vrongfully 
v\.ithtIrcw the deposit and that the banlc had unlawfully paid same to her. 
1f1,ltl: 13g the terms of the consent judgment the item mas included in the 
settlemc~nt, and the consent judgment bars plaintiff from maintaining this 
:~r t ion,  plaintiff's remedy to set aside tlie consent judgment as  to the 
tltiposit on the groln~d that  lie did not consent thereto, being by motion in 
the cnnse. 

,IPPEIL by defendants f r o m  Sink, J., a t  September Term,  1936, of 
RUTHERFORD. Reversed. 

T h e  following facts  were agreed upon  betveen the  plaintiff and  the  
defendants i n  thc court below: 

"(1) T h a t  J. W. Beason (now deceased) qualified as administrator  
c. I. o. of thc estate of J a m e s  Xi l la rd ,  deceased, i n  R u t h w f o r d  C o ~ l t y  
on 8 J a n u a r y ,  1930, a i d  immediately assumed his d ~ t i e s  as  such ad-  
minis trator  and  continued to serve un t i l  the  said J. T T  Beason died on 
4 May,  193-1; t h a t  upon the  dea th  of J. Tt'. Beason his widow, Mrs. 
X a r y  Beason, qualified as  administratr ix  of his  estate and  immediately 
assunied the  duties thereof. 

" ( 2 )  T h a t  a f te r  the dea th  of the  said 3 .  W. Beason, J. H. Burwell  
qualificcl as  administrator  c. f .  a., d. b. n., of the  estate of J a m e s  
Millard, deceased, and  tha t  Mrs. X a r y  Beason, admini(3tratr is  of J. R. 
Beason, deceased, filed a final settlement of the  administrat ion of the  
J a m e s  Mil lard estate by J. TIT. Beason, deceased, said I-eport showing a 
balance due to the  estate of J a m e s  Mil lard of $655.55, 2f which amount  
$628.88 was paid to  J. 11. Burwell  a s  administrator  c. t .  a., d. b. n., 
of J a m e s  Alillarcl, deceased; t h a t  thereafter  on 22 Xoveinber, 1934, J. H. 
Burwell  as  administrator  c. t .  a., d. b. n., of J a m e s  Mil lard,  filed a 
sui t  against  X r s .  M a r y  Beason, administratr ix  of J. TT. Beason, de- 
ceased, on account of the administrat ion of the  J a m e s  Millard estate by 
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the said J. W. Beason, alleging various rnatters concerning said adminis- 
tration and demanding judgment for tlie sum of $3,108.05. 

"(3) That  thereafter on 21 January ,  1935, J. H. Burwell died and 
Pau l  Boucher was appointed by the court as administrator c. t .  a., 
cl. b. r r . ,  of the J a n m  Xillard estate and was substituted as party plain- 
tiff to the action formerly instituted by the former administrator against 
the estate of J. TIr. Beason, deceased, and prosecuted iaid action. 

"(4) That  the said Pau l  Uoucher, administrator c. t .  cr. ,  (1. b. n., 
of the James Xil lard estate, and the defendant Mrs. X a r y  Beason, ad- 
ministratrix of J .  W. Beason, dece~sed,  and Fidelity and Casualty ('om- 
pany of S e l l  Tork  cornpromised and settled all diffcrenccs set forth in 
the complaint and answer as sliown 1)y the judgment entered in said 
cause. 

" ( 5 )  That  a t  the time of said compronlise judgment there was on de- 
po"t in Union Trubt Company, a banking i ~ i s t i t ~ ~ t i o i l  in Rutlirrfortlton, 
S. C'., a dermsit in the amount of $109.72 to the credit of 'J. \jT. Ueawn, 
administrator of James Millard, deceased,' 11-hich amount ~ v a s  nitli- 
drawn by Xrs .  Mary Beason, adi~iiaistratrix of J. W. Beason, deceased, 
by clieck d r a n n  on said account, reading as fo l low : 

" 'Rutherfordton, N. C., Ju ly  27, 1935. 

Union Trust Company, Rutherfordton Branch 

P a y  to the order of C l S I I  $109.72 
One Hundred and S i n e  Dollars and sewnty-t~vo/100. 
J. TIr. Beason, Admr. of James Millard Estate, 

By Mrs. J. TiT. Beason, -1drrlrs. of J. Ti-. Ueason Eztate.' 

" ( 6 )  That  the said Pau l  Eoucher. administrator of James X l l a r d .  
\ z 

deceased, did not kno~v  of said de lmi t  a t  the time of the settlement in 
the suit pending in the Superior ('ourt ; tliat upon being inforrned by 
TIr. Ti7, Kanney, 11lan:iger of I- l~ion Tru,t C'oi~~pany, tliat saitl amount 

as deposited a5 above set out, he im~necliately informed the <aid W. T. 
S a n n e y  that tlie money bclonged to liim as administrator of the James 
Millard estate and in~ t ruc ted  him to transfer the said amount to his 
account as administrator in saiil bank, and not to pay same out to any 
other person; that  tlie <aid IT. TIT. S a n n ~ y ,  manager of Union Trust  
Company, consented to transfer said money to the account of Pau l  
Bouchcr a5 sucll administrator alid agrerd not to pay same out to any 
other person, but that  the said TT'. W. Naiiney did not know of any 
cornlw&iise settlement having been effected between the parties a t  that  
time. That  the aboxe said notice and information was given to the bank - 
by the said Pau l  Bouchrr, administrator, a day hefore the bank paid out 
said rnoney to Mrs. Mary Beasoil, administratrix. 
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"(7) That  J. P. Stockton, teller i n  said bank who cashed the check 
presented by Mrs. Mary Beason, administratrix of J. 'iV. Beason, de- 
ceased, was informed that  she desired to withdraw said fund in order to 
complete the settlement which she had just made with the said Pau l  
Boucher as administrator of the said James Millard estaie, and that  the 
fund in question belonged to her as administratrix of J. W. Beason, 
deceased. 

' '(8) Upon the foregoing facts found by the court, the court is of the 
opinion that  the said deposit of $109.72 on deposit i n  said Union Trust  
Company to the credit of J. TIT. Beason, administrator of James Nillard, 
deceased, is sufficiently ear-marked to be adjudged the property of James 
Millard, deceased, and that  P a u l  Boucher, the plaintiff in this action, is 
entitled to said fund ;  and tha t  the defendant Union Trust  Company, 
having unlawfully and erroneously paid out said sum tcl the defendant 
Xrs .  Mary Beason, administratrix of J. W. Beason, deceased, the plain- 
tiff is entitled to recover the amount of said deposit. 

' ( I t  is thereupon ordered, adjudged, and decreed that  the plaintiff have 
and recover of and from the defendants Union Trust  Company, a bank- 
ing corporation, and Mrs. Mary Beason, administratrix of J. W. Beason, 
deceased, the sum of $109.72, together with the costs of this action, and 
interest on the said sum of $109.72 from 27 July,  1935, until paid. 

H. HOYLE SINK, J u d g ?  Presiding." 

The defendants excepted and assigned error and appealed to the Su- 
preme Court on the ground that  "the lower court erred in signing the 
judgment as appears in the record for that  the same is not supported 
either by the evidence offered by plaintiff or by the findings of fact by 
the court." 

W a d e  B. J f a t h e n y  for plaintif f .  
C .  B. N c R o r i e  for U n i o n  T r u s t  C o m p a n y ,  de fendan t .  
S f o v e r  P. D u n a g a n  for i l f rs .  M a r y  Beason,  A d m r x . ,  dl?fendant. 

CLAIIKSON, J. The question involved in  this appeal is as follows: 
"Does the former judgment entered into between plaintiff and the de- 
fendant Mary Beason, administratrix of J. TV. Beason, operate as a bar 
or estoppel to this action?" We think so under the facts and circum- 
stances of this case. 

In Gard iner  r .  X a y ,  172 X. C., 192 (194-5), it is said, citing numerous 
authorities : "Where parties solemnly consent that  a certain judgment 
shall be entered on the record, i t  cannot be changed or altered, or set 
aside without the consent of the parties to it, unless i t  appears, upon 
proper allegation and proof and a finding of the court, that  i t  was ob- 
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tained by fraud or mutual mistake, or that  consent was not in fact given, 
which is practically the same thing, the burden being on the party at- 
tacking the judgment to show facts which will entitle him to relief." 

I n  Distributing Company v. Carratcay, 196 N. C., 58 (601, citing au- 
thorities. we find : "It is well established bv a long line of decisions that  

u 

when a court of competent jurisdiction renders judgment in a cause 
properly before it, such judgment rstops thc parties and their privies as 
to all issuable matters contained in the pleadings, including all material 
and relevant matters within the scopk of the pleadings, which the 
parties, in the rxercise of reasonable diligence, could and should hare  
brought for~i~ard ."  

The proper procedure to set aside the judgment is by motion in the 
cause. Crtsun 1%. S h u f e ,  an te ,  1,95 (196). 

The plaintiff contends that  i t  does not appear of record that  the item 
$109.72 embraced in this action was in coritrorersy in  the first action, 
but the judgment which is a part  of the record was agreed to by thc 
parties and i t  says: "And the defendants hare  agreed to pay to the 
plaintiff the sum of $350.00, together with the court costs, said payment 
to be in full satisfaction and settlement of all claims against the defend- 
ants set out i n  the complaint, and in full satisfaction and settlement of 
all claims which now exist or hereafter arise against the estate of J. Mr. 

u 

Beason on account of his acting as administrator c. t .  ( I .  of the James 
Alillard estate." 

Then again, i n  finding of fact 7 is the following: "That J. P. Stock- 
ton, teller in said bank who cashed the check presented by Mrs. Mary 
Beason, administratrix of J. Dr. Beason, deceased, was informed that  
she desired to withdraw said fund in order to complete the settlement 
which she had just made with the said Pau l  Boucher as administrator 
of the said James Millard estate, arid that  the fund in  question bblongcd 
to her as administratrix of J. W. Beason, deceased." 

On this record i t  is found that  defendant Mary Beason, administratrix 
of J. 'AT. Beaaon, was ~i-ithdrax-ing the fund "in order to complete the 
settlement" and the judgment is explicit that i t  corers all claims ~vhich  
"now exist or hereafter arise againbt the estate of J. TT. Reason on 
account of his acting as administrator c. f .  a. of the James Millard 
estate." The parties to the judgment nere  sui juris and the judgment 
is binding unless set aside as abore iadicated. The judgment even goes 
so f a r  as to release the surety upon the bond of J .  IT. Beason, deceased, 
as administrator c. t .  r i .  of James Millard. 

Fo r  the reasons given, the judgment of the court below is 
Reversed. 
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MAY F. JONES v. MRS. ROBERT J. CRADDCKX. 

(Filed 17 March, 1937.) 

Appeal and Error § 5 5 -  
A decision of the Supreme Court in reviewing a judgment as of nonsuit 

tliiit plaintiff was not guilty of contributory negligence on her own state- 
ment, has reference only to the judgment as of nonsuit, and does not 
preclude the submission of the issue of contributory negligence up011 the 
subsequent trial. 

APPEAL by plaintiff from S i n k ,  J., at  J anua ry  'Perm, 1937, of 
BUXCOMBE. 

Civil action for death of plaintiff's dog, alleged to have been caused 
by negligence of defendant in operation of automobile. 

The issues of negligence and contributory negligence were both an- 
swered in the affirmative by the jury. From judgment thereon plaintiff 
appeals, assigning error in the submission of the second issue. 

J .  1'. Jordan ,  Jr . ,  for plaintif f ,  appel lant .  
H a r k i n s ,  ]-an W i n k l e  & W a l t o n  for defendant ,  appelltle. 

PER CURIAM. As the verdict is supported by the evidence, there was 
no error i n  submitting the issue of contributory negligence to the jury. 

The statement on the former appeal, "The contention that  the plaintiff 
was guilty of contributory negligence on her own statement is untenable 
on this record" (210 K. C., 429, 187 S. E., 558)) was not intended to 
preclude the submission of the issue to the jury, but had reference to the 
motion,to nonsuit, the only matter then being considered. H a y e s  v. T e l .  
Co., ante ,  192. 

The verdict and judgment will be upheld. 
N o  error. 

LELAND HOOKS, EARL HOOKS, A K D  JULIUS HOOKS, BY THEIR SEXT 
FRIEND, S. II. EIOOIiS, v. E. V. SEIGHEORS, IXDIVII)UALLY, E. V. 
SCIGHBORS, EXECLTOR OF THE ESTATE OF E. G. TALTON, A R D  AIRS. 
JAKE TALTOS A R D  MRS. MAUDE EVA~SS.  

(Filed 17 hlarch, 1937.) 
Judgments 9 23- 

A party moving to set aside a judgment for surprise, tescusable neglect, 
etc., C. S., 600, must allege facts in her affidavit showing a meritorious 
defense, and a mere allegation of nonlinbility and that she has a merito- 
rious defense is insufficient. 
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APPEAL by defendant Maude Evans from C r a n m e r ,  J., at  September 
Term, 1936, of JOHNSTON. Affirmed. 

The judgment of the court below is as follows: "The above cause 
coming on to be heard before the undersigned judge presiding a t  the 
September Term, 1936, of the Superior Court of Johnston County, upon 
the motion of the defendant Maude Evans to set aside the judgment 
herein entered a t  the Janua ry  Term, 1934, of the Superior Court of 
Johnston County. And it appearing to the court that  summons in said 
cause was duly issued and served upon the said Maude Evans, together 
with a copy of the petition on 8 January ,  1929, and that  she duly ap- 
peared and answered in said cause. And it further appearing to the 
court that  the matters in controversy were heard before the clerk of the 
Superior Court and judgment entered in favor of the petitioners on 11 
February, 1929, and that  the notice of appeal entered from said judg- 
ment pended until the Janua ry  Term, 1934, a t  which time counsel for 
all parties appeared in open court and stated to the court that the de- 
fendants did not intend to pursue the appeal but abandoned the same, 
and interposed no objection to the confirmation of the clerk's judgment. 
And i t  appearing to the court further that  there has been no excusable 
neglect and that  the defendant Maude Evans had her day in court, and 
that  the judgment of the clerk of the Superior Court has become final 
and binding on all parties. I t  is now therefore ordered, adjudged, and 
decreed that  the motion to set aside the judgment be and the same is 
hereby denied. 

E .  11. CRAKMER, J u d g e  Presiding." 

To the above judgment the defendant Maude Evans made numerous - 

exceptions and assignments of error, mainly on the ground that  the court 
below had no evidence on which to base the findings of fact i n  the judg- 
nient: "(I) Tliat there has been no excusable neglect on the par t  of 
Xaude Evans ; (2 )  That  Maude Evans had her day in court ;  (3)  That  
a t  J anua ry  Term, 1934, through counsel, Maude Evans abandoned her 
appeal; (4)  Tliat the judgment of the clerk of the Superior Court lias 
become final and binding on all parties; (5 )  Tha t  the court refused to 
set aside the judgment signed by Judge Clayton Moore, on account of 
her attorney representing adverse parties and interests; ( 6 )  That  the 
rourt refused to find facts upon the evidence as requested; (7) That  the 
court deprived the appellant of her right to prepare statement of case 
on appeal." 

,2bell ci? S h e p a r d  for p la in t i f f s .  
A. X .  A7oble for  d e f e n d a n t  U a u d e  E v a n s .  

PER C u ~ r a x  We do not think any of the exceptions and assignments 
of error made by Maude Evans can be sustained. 
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This was a civil action brought by plaintiffs against defendants. 
Maude Evans mas served with summons on 8 January ,  1929. Petition 
was dilly filed. The  prayer v a s :  "That some suitable, competent, and 
fit person be appointed trustee to fill the vacancy created by the death of 
the said E. G. Talton, and that  upon said appointment, judgment be 
rendered requiring E. V. Neighbors, executor of the estate of the said 
E. G. Talton, to pay over to such trustee the sum of $2,000 in cash, to 
be held by such trustee for tlie purposes and benefits of the said trust." 

The defendants, including Maude Evans, answered, pl,actically admit- 
ting the allegations of the petition, and pray:  "(1) That the prayer of 
the petitioners be denied or postponed until the estate 2f E. G. Talton 
shall have been settled; (2 )  That  the question of the interest on tlicr-e 
funds which must first be separated from the assets of the estate of E. G. 
Talton and then disposed of or invested under the ordfw of this court 
shall be postpolled until the estate of E. G. 'Talton is settled." 

011 11 February, 1929, the clerk of the Superior Court rendered the 
folloring judgment: "The abore entitled cause coming on to be heard 
hefore the undersigned clerk of the Superior Court of Johnston County, 
upon the petition herein for the appointment of a trustee to take over a 
trust fund of $3,000 created by the late Rhoda Pi t tman under the last 
will and testament; and it appearing to the court upon the hearing that  
E. G. Talton, deceased, was trustee for said fund under tlie d l  of Rhoda 
Pit tman, deceased, and that  the will of the said Rhoda Pi t tman con- 
tained no provision for the appointment of a successor to the said E. G. 
Talton, and the court finding as a fact that  upon the death of said E. G. 
Talton said office of trustee became and is vacant;  i t  js now therefore 
ordered, adjudged, and decreed that  S. H. Hooks, f a t i e r  and general 
guardian of the infant  petitionem named herein be a.zd he is hereby 
appointed trustee to fill the vacancy creakd by the death of the said 
E. G. Talton, the court finding that  said S. H .  Hooks to be a suitable, 
competent, and fit person to act as trustee herein. I t  is the further 
judgn~ent of the court that  the said S. H. Hooks, as trustee, give bond 
in the sum of $6,000, v i t h  such surety as may be accept,ible to the court 
before any funds shall come into his hands;  and it is further ordered, 
ad judgd ,  and decreed that  E .  V. Neighbor., executor of the estate of 
E. G. Talton. deceased, out of the first monies coming into his hands, 
pay over to tlie said S. R. IIooks, trustee, the sum of $3,000 to be held 
hy surh trustee for the purposes and benefits of the trust created by the 
last will and testament of Rhoda Pit tman, deceased. This 11 February, 
1020.  11. V. Row, clerk Superior Court." The defendants appealed 
to the Superior Court. 

On 16 January ,  1034 ( Janua ry  Term) ,  the judgment of Judge Clay- 
ton Moore \me as fo l lo~rs :  "Thv above cause coming on to be heard 
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before the undersigned judge of the Superior Court presiding a t  the 
Janua ry  Term, 1934, upon the appeal entered by the defendant to the 
judgment of the clerk of the Superior Court i n  February, 1929; and it 
appearing to the court that  the defendant has abandoned the appeal, i t  
is nox17 therefore ordered, adjudged, and decreed that  the judgment of 
the clerk of the Superior Court in this cause as of February, 1929. 
be ant1 the same is liereby, in all respects, approved and confirmed. This 
16 January,  1934. 

CLAYTON MOORE, Specin1 Judge  Presiding." 

On 6 September, 1936, Maude $:ran? filed an affidal-it setting forth 
certain facts and praycd that  the judgment be set asidc. and alqo "That 
this affiant specifically says that  the estate of E. G. Talton is not in- 
dchtetl to anyone, making necessary the sale of this affiant's land, and 
this affiant has a meritorious defense to this cause of action." 

TT'e take it that  the motion to set aside the judgment is rriade under 
K. ('. Code. 1935 (Michic). cec. 600. nhicli is, in part. as fo l low:  "The 
jndgr  &all, ulioli cuch terms as ma7 he just, a t  any time nitliin one 
year after notice thcrcof, r e l i e ~ e  a party from a judgment, order, wrdict ,  
or other proceeding taken against him through his mistake, inadvertenc~,  
surprise. or excusable neglect, and may iupplv an oniission in any pro- 
ceediiw." etc. 

I n  order to set aside a judgmmt for miqtake, surprise, or excusable 
neglect, there must be a showing of a meritorious defense co that the 
courts can reasonably pass upon the qncstion whether another trial, if 
grantcd, would resl~lt  advantageously for the defendant. Furm(>r\, c,t( ., 
Htrnk 1 % .  D u k r .  187 5. C., 386; I I i l l  7,. Hujj5ne.s IIotel Co., 188 N. C., 
586; Fellos 1 . .  Allen,  202 K. C., 375. 

A judgment may be set aside under this section if the moving party 
can show excusable neglect and that  he has a meritorious defense. D u n x  
1 % .  Joncs,  195 N. C., 354, 356; Iletlderaon Clzeurolet C'o. 1 % .  I u g l ~ ,  202 
X. C., 158;  Bozcie I*. T u c k e r ,  206 N .  C., 56, 59. 

I n  the affidavit of Xaude Evans there are no facts set forth showing 
a meritorious defense. To say the estate is not indebted and she has a 
meritorious defense is not sufficient. She must give the facts so that  
the court may see what her defense is. The court below, in the judg- 
ment, did not find that she had a nleritorious defense. The findings of 
fact? hy the court below were supported by the evidence appearing in 
the record. The statement of the case on appeal presents clearly the 
controrersy. Xaude Evans was served with summons on 8 January,  
1929, and made affidavit to set aside the judgment of J anua ry  Term, 
1934, on 6 September, 1936, years afterwards. 

Fo r  the reasons given, the judgment of the court below is 
Affirmed. 
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WILTOS STANLEY. BY HIS NEXT FRIEIVD. ARTHUR STASLET, v. 
THE TOWS OF SJIITHFIELD. 

(Filed 17 March, 1937.) 

Electricity 5 &Injury from uninsulated wire 23 feet ab(ore p o u n d  held 
not foreseeable. 

A complaint alleging that plaintiff, an eleven-year-old boy, was injured 
when he accidentally threw a small wire attached to an improvised spool 
across a heavily charged, uninsulated electric wire suspended approxi- 
mately 23 feet abore the ground on a main public highway, is l ~ e l d  not to 
state a cause of action. 

APPEAL by plaintiff from Cran~mer, J., a t  September Term, 1936, of 
t T o ~ ~ s ~ ~ ~ .  -i<ffirmed. 

This is an  action for actionable negligence, brought by plaintiff 
against defendant, alleging damage. The defendant demurred to the 
complaint. 

The court below rendered the following judgment: "This cause com- 
ing on regularly to be heard before his Honor, E. H. (:ranmer, Judge 
presiding, and the defendant having filed a demurrer herein contending 
that  the complaint upon its face does not state facts suficient to consti- 
tute a cause of action, and the same being heard upon said demurrer, 
and the court being of the opinion that  the complaint Joes not state a 
cause of action against the defendant, and so holding: I t  is therefore 
ordered and adjudged by the court that  said demurrer be and the same 
is hercby sustained, and that  this cause be and the same is hereby dis- 
missed. 

E. H. CRBNMER, Judye Presiding." 

To the foregoing judgment the plaintiff excepted, assigned error, and 
appealed to the Supreme Court. 

John -4. Snrron and Leon G. Sfevens for plaintiff. 
1T7nrd, Stnnci l  CE Ward for defendant. 

PER CURIAX. The question involved: "Does the complaint state a 
cause of action ~vherein i t  is alleged that  a minor boy eleven years old 
suffered serious bodily injury from an  electric current cmrs ing through 
his body, while at play, on a main well-traveled public highway, when 
he accidentally threw a small wire attached to a n  improvised spool across 
the uninsulated electric wires of the defendant whereon 2300 volts of 
electricity x-ere being transmitted and approximately t7senty-three feet 
above the surface of the ground ?" We think not. 
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T h e  plaintiff cites m a n y  decisions i n  this S ta te  sustaining liability, 
but none go  so f a r  as  the  facts  i n  the  present cause. W e  think the court  
below correct i n  sustaining the demurre r  of defendant. Parker a. R. I?., 
169 N. C., 68. 

T h e  judgrnent of the court  below is  
Affirmed. 

CAKOI~ISA JIISENAL CORIPASY v. IT. W. TOCSG, ELLIS POUXG, 
LANDOX TODSG, ASD JOIIN MILLER. 

(Filed 1 7  March, 1037.) 

Reference § 0-Where additional findings of court are supported by evi- 
dence, the court's judgment in accordance therewith will be affirmed. 

Upon appeal from the referee ill a consent reference, the colirt ainended 
the report of the referee by n~alring xcltlitlonal findings of fact. confirming 
the findings of the referee not inconsistent with the court's findings and by 
strihing out a portion of the referee's coiicluiions of law and \ubstituting 
othcr c.onclnsions of law therefor. Appellant cxcegted to the jndgment 
approring the referee's judgment. and to the court's failure to sustain 
appellant's exceptions, and to tlir court's additional findings and to tlle 
striking out of ~ n r t  of the referee's conclusions of law, and in refusiiig 
the motion to remand to the referee. Held: Under the court's power to 
affirm, disaffirm, or modify the referee's report. the colirt had thr  author- 
ity to malie the modifications complained of, and the court's adtlitional 
findings of fact being snpported by cridence, the judgment in accord with 
the findings is affirmed. 

APPEAL by  plaintiff f r o m  C'lemenf, J., a t  J u l y  Term, 1936, of MITCH- 
ELL. Aiffirmed. 

T h i s  is a n  action brought by  plaintiff against defendants to  recover a 
certain specified amount  of money and  penalty. T h e  prayer  i s :  "Plain- 
tiff p rays  j u d g n l ~ n t  against the defendants i n  the  s u m  of $104.00 as 
double tlle marke t  value of fcldspar ~vrongfu l ly  and  willfully taken and  
carried away, as  alleged; and  f o r  judgment i n  t h e  f u r t h e r  sum of 
$500.00 as  puni t ive damages f o r  the  wrongful  a i d  willful acts of said 
defendant., as  alleged; a n d  as  provided by C. S., 6927, together wi th  
the  costs of this action." 

Plaintiff obtained a restraining order  and,  by  consent, this  was con- 
tinued to the  hearing. A t  J u l y  Term, 1932, by  consent, the mat te r  was 
referred to  W. C. Berry,  Esq., "and he  is hereby appointed referee i n  
this cause and is  directed to  hear  the  evidence of the  parties, find the 
facts  thereupon, s ta te  his  conclusions of law, and  report  his  findings of 
fac t  and  conclusions of l aw to this  court  before its next t e rm f o r  f u r t h e r  
order, etc., according to the  course and  practice of the  courts." 



388 I N  T H E  S U P R E M E  COURT. [211 

The referee, at Ju ly  Term, 1935, filed his report and set forth his 
findings of fact  and conclusions of law. The plaintiff and defendants 
excepted to the referee's report. The  court below rendered the follow- 
ing judgment : "This cause coming on to be heard before the undersigned 
judge of the Superior Court a t  the J u l y  Term, 1936, of Mitchell County 
Superior Court, on the exceptions filed to the report of the referee in 
the above entitled matter, the court, after hearing the matter, counsel 
for plaintiff and defendants being present, amends the report of the 
refcrecx as follows: 'Findings of f a c t .  The> court  find^ as a fact that  
G. E. Young is the same person as Ellis Young; that  on 12 September, 
1916, G. E. Young and wife, E. 31. Young, conreyed one-half interest 
of the mineral interests in the land described in the pleadings in this 
cause to W. TIT. Young, which deed is recorded in Book 71, page 150, 
and filed 8 April, 1918, and tha t  a t  a later date, to  wit, 19 September, 
1928, '5'7. IT. Young and wife conreyed by deed mineral interests, mining 
and dumping rights to the plaintiff, the C'arolina Mineral Company, 
which deed is filed 8 October, 1928, in Deed Book 86, page 219; that  the 
said Ellis Young (the same person as G. E. Young) owl~s a t  this time a 
one-half interest in the mineral rights in the said l and ;  that  the other 
findings of fact as found by the referee in his report oot inconsistmt 
with the above findings are affirmed and approved.' 'Chat paragraph 
one of the conclusions of law in said referec>'s report is amended as fol- 
lows: By striking out the portion of said referee's repcrt as to conclu- 
sions of law as shown on page 2, beginning wi th :  'That the plaintiff is 
entitled to judgment against the defendants W. W. Young and John  
Niller for the costs of this action, to be taxed by the clerk,' and inserting 
the following: 'That  the plaintiff is entitled to judgment against John  
K l l e r  for the sum of $9.00 and for the costs of this action, to be taxed 
by the clerk.' The court is unable to find from the evidence that  '5T. W. 
Young has taken from the land any feldspar of value, the evidence 
showing that  some feldspar was taken, but no evidence aa, to the amount. 
The court allows the referee, '57. C. Berry, the sum of $100.00, said 
amount to be paid one-half by the plaintiff and one-half by John  Miller. 
That  Xiss  Margaret Ragland is allowed the sum of $25.00 for steno- 
graphic work, to be taxed one-half against the plaintiff and one-half 
against John Miller. 

J. H. CLEMENT, Judge Presiding." 

The plaintiff excepted and assigned error to the judgment of the court 
and to the facts found therein, excepted to the judgment of the court 
approving the referee's judgment, and appealed to the Supreme Court. 
Also, '(To the ruling of his Honor in failing to sustain   la in tiff's excep- 
tions to the referee's report and motion to remand for causes set forth 
in said exceptions; and to his Honor's findings of fact (or conclusions 
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of law) wherein he findq that  Ellis (or G. E . )  Young ovms a t  this time 
one-half interest in the mineral rights to said land. -1nd in btriking 
from tlle refcrce's conclusions of law the following: 'That  plaintiff is 
entitled to judgment against the tlefendants W. TT. Poling and John  
Miller for cost. of this action, to be taxed by the clerk.' A\nd in finding 
that thc feldspar admitted to hare  been taken from the premises by 
TiT .  TI'. Young n a s  witlioi~t r a lue ;  and in failing to adjudge or tax 
T i r .  W .  Young nit11 the costs; and in failing to find (or to rer~~ancl  the 
cause for the referee to find) the amount actually paid to tlle referee, 
stenographer, and other costs." 

J .  I T ' .  Rnglrrnd for  p l a i n t i f .  
C'harles B u t c h i n s  f o r  de f endan t s .  

PLR CURIAXI. A Superior Court judge may affirm, disaffirm, or inod- 
i fy  report of referee in compulsory reference as well as in consent ref- 
erence. E'zrsf Scc. T r u s t  C'o. L ~ .  Lt,rlfz, 196 N. C., 398, 145 S .  E., 776; 
.4nderson 7'. X c K u e ,  cinfc,  197. 

'(Speaking to the subject in Dlrvtc~s 2'. ~ I f o r r i s o n ,  175 S. C., 431, 95 
S. E., 775, l 17 t r l k~~r ,  .I., delivering the opinion of tlie ('ourt and pointing 
out the difference betmeen the duties of tlle trial court and the appellate 
court i n  dealing ~ v i t h  exceptions to reports of referees, said : ' I t  rnust be 
rernenibered that  a judge of the Superior Court in reviewing a referee's 
report is not confined to the question whether there is any evidence to 
support his findings of fact, hut he may also decide that  ~vhile there is 
some such evidence, it does not preponderate in favor of tlie plaintiff, 
and thus find the facts contrary to tlloqe reported by the referee. The 
rule is otherx-ise in this court 1v11e11 a referee's report is under considera- 
tion. TTe do not review the judge's findings, if there is any eridwee to 
support them, and do not pass upon the weight of tlle evidence.' " A n -  
derson c. XcKtre,  supra ,  pp. 198-9. 

I n  X i l l s  c. R e u l t y  Co. ,  196 N .  C., 213 (215), we find: "C. S., 578, 
empowers a trial judge to 'review the report and set aside, nlodify, or  
confirm i t  in whole or in part,' ete. Thus supervisory power is broad 
and comprehensive. U ~ r n ~ c t s  1.. , lforrison, I f 5  K. C., 431, 95 S. E., 775. 
I n  the exercise of the power the trial judge may reconimit the report for 
the correction of errors and irregularitieq, or for more definite statement 
of facts or concl~~sions of law, and such order recommitting the report 
for such purpose i5 riot appealable. C'omrn ic s ion~rs  1 % .  Xrcgnin .  85 
S. C., 115; L t r f z  c. Cl ine ,  89 S. C., 186;  8. 1%.  J a c k s o n ,  183 S. C., 695, 
110 S. E., 593; C'olenzan c. J f cCzd lough ,  190 N .  C., 590, 130 S. E., 508." 

We think that there was evidence to support the findings of fact by 
the court belom; therefore the judgment in the court belom is 

Affirmed. 
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E D D I E  HORTON (WIDOWER) ; J. 1,. HORTON AND WIFE, E L D R I E  HOR- 
T O N ;  RAY HORTON; P. S. HORTON A N D  WIFE, CARRIE JANE HOR- 
T O N ;  THEODORE R. HORTON AXD WIFE, VERA HORTON; E D D I E  
HORTON, GUARDIAN OF MARY L E E  HORTON; JESSE W. HORTON, 
A N D  MAY BELL HORTON, v. W. W. HORTON. 

(Filed 17 March, 1937.) 

Jury § 5- 
Where the record does not show what admissions, if any, were made on 

the hearing, the decision of the court on a controverted issue raised by 
the pleadings, without the introduction of evidence, ir the absence of 
waiver of jury trial or agreement as to facts, will be held for error. 

APPEAL by defendant from C r a n m e r ,  J., at  September Term, 1936, of 
HARNETT. Er ro r  and remanded. 

Plaintiffs alleged that  defendant had agreed, i n  consideration of the 
conveyance to him by the plaintiffs of their equity of redemption in  
described lands, to pay off the mortgage debt thereon and hold the lands 
subject to their option to repurchase upon repayment to him of the debt, 
interest, and taxes, within three years;  and plaintiffs further alleged 
that  within the time limited, plaintiffs had tendered the amount to the 
defendant who refused to convey. Defendant i n  his answer admitted 
that  he made an  agreement substantially as alleged, but specifically 
denied tha t  any tender of repayment of the debt and iniferest was made 
to him within the time limited or a t  any time. 

The court, upon consideration of the pleadings and "upon the admis- 
sions of the parties," found as a fact  that  within two years the money 
advanced by defendant to pay off the mortgage, interest, and taxes, was 
tendered to the defendant, and thereupon adjudged that  equity raised a 
constructive trust, and that  defendant held the land as trustee for the 
plaintiffs, and directed that  he reconvey said lands to them upon the pay- 
ment of the amounts advanced by him. 

Defendant appealed. 

TYm. B. Ol iver  and  J .  E l s i e  Webb for plaintif fs.  
J .  C .  Sedberry  for defendant .  

PER CURIAM. The record does not disclose what adnlissions, if any, 
were made a t  the hearing in the court below, and there being no waiver 
of jury trial or agreement as to facts nor evidence offered, the court was 
without power to decide a controverted issue of fact raised by the plead- 
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ings. Doubtless the effort to end a n  unseemly controversy between 
members of the same family led the learned judge into error. 

The case must be remanded for the proper determination of the ma- 
terial issues. 

E r ro r  and remanded. 

MRS. R. A. HALL v. WILLIE  G. BOYKIK ET AL. 

(Filed 17 March, 1937.) 

Bills and Kotes § 27-Plaintiff must show ownership of note sued on, and 
directed verdict for her without introduction of evidence by her is 
error. 

In an action on a note and to foreclose mortgage security plaintiff 
alleged that she was the owner of the note executed by one defendant to 
the other. The payee named in the note denied the allegation of owner- 
ship, and, upon the court's erroneous ruling that the burden was on him, 
proffered evidence, which was excluded, that he was the owner of the 
note. The court thereupon directed a verdict for plaintiff without the 
introduction of evidence by her. Held: Defendant's exception to the 
directed verdict is well taken. 

APPEAL by defendant J. TV. B o ~ e t t  from C r a n m e r ,  J., a t  September 
Term, 1936, of JOHNSTON. 

Civil action to recover on promissory note and to foreclose mortgage 
security. 

Plaintiff alleges that  she is the owner and holder of a note for $552.50, 
executed by Willie G. Boykin to J. W. Boyette on 1 December, 1929, 
payable 1 January ,  1931, and secured by mortgage, which allegation is 
denied in the anslver of J. W. Boyette. 

When the pleadings were read, the court ruled that  the burden of 
proof was on the defendant; whereupon, the defendant Boyette proffered 
testiniony to the effect that  he was the owner of the "Boykin note and 
mortgage described in the pleadings," which was excluded. Exception. 

From a directed verdict and judgment for plaintiff, the defendant 
Boyette appeals, assigning errors. 

Abel l  &2 S h e p a r d  for p la in t i f f ,  appellee.  
P a r k e r  &2 L e e  for  de f endan t  B o y e t t e ,  appel lant .  

PER CURIAJI. The exception to the directed verdict is well taken. 
Plaintiff offered no evidence under the court's ruling, ~vhich  was erro- 
neous, and the verdict is unsupported by the record. H a y e s  v. Green ,  
187 N .  C., 776, 123 S. E., 7 ;  B a n k  L>. School  C'omnzif tee,  121 N.  C., 107, 
28 S. E., 134. 

Kew trial. 



392 I N  THE SUPREME COURT. [211 

A N N I E  H .  B O S E J I A N  r. O H I O  S T A T E  L I F E  I N S U R A N C E  COMPANY. 

(Filed 17 March, 1937.) 

Insurance § 3Oc-Where nonpayment of premium to insurer's agent in 
accordance with agreement is caused by termination of agent's employ- 
ment without notice to insured, insurer may not declare forfeiture. 

Evidence that insured made an agreement with insurer's agent that 
the agent mould collect the monthly premium from insured's employer on 
the due date, and that the employer was ready, able, and willing to make 
the payment, but that the agent did not call as agreed because of the 
termination of his employment with inwrer prior thereto, and that insurer 
gnye  no notice to inc-ured or his employer that it monld require paymrnt 
direct to it or to its successor agent, i a  held sufficient to be submitted to 
the jury on the question of payment of the premium in the beneficiary's 
action on the policy after the death of insured during the month for 
which such payment would have kept the policy in force. 

&IPPEAL by defendant from Harris, J., at  Xovember Term, 1936, of 
HALIFAX. NO error. 

This is an  action to recover on a policy of insuranct. issued by the 
defendant on the life of Aubrey H. Boseman, who died on 21 October, 
1935. 

The policy was issued on 26 March, 1935. The prem ums were pay- 
able on the first day of each month and on the payment of each monthly 
premium the policy lvas continued in force for the succetding month. 

I t  was admitted by the defendant that  the plaintiff as beneficiary of 
the policy is entitled to recoT7er of the defendant the su r i  of $600.00 if 
the policy was in force a t  the death of the insured on 21 October, 1935. 

The issue submitted to the jury was answered as f o l l o ~ s :  
"Was policy No. 67113 in force a t  the time of the death of Aubrey H. 

Boseman ? Answer : 'Yes."' 
From judgment that  plaintiff recover of defendant the sum of $600.00 

v i t h  interest from 23 October, 1935, and the costs of the action, the de- 
fendant appealed to the Supreme Court, assigning as error the refusal 
of the tr ial  court to allow its motion for judgment as of nonsuit a t  the 
close of all the evidence, and the peremptory instruction of the court to 
the jury. 

KO c o u n s e l  f o r  p l a i n t i f f .  
B a f f l e  & W i n d o w  f o r  d e f e n d a n t .  

PER CURIAM. I t  is admitted by the defendant that  all the evidence a t  
the trial of this action showed that  the policy sued on wail in force from 
the date of its issuance to 1 October, 1935. The defendant contends that  
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there mas no evidence tending to show that  the premium due on the pol- 
icy on 1 October, 1935, was paid by the insured, and for that reason, 
under its terms, the policy was not in force a t  the death of the incured 
on 21 October, 1935. This contention cannot be sustained. 

A11 the evidence showed that  in accordance with the instructions of a 
general agent of the defendant, approved by the defendant, the insured 
had made arrangements with his employer for the payment of the 
premium due on 1 October, 1935, and that on that  day the employer was 
ready, d l i n g ,  and able to pay tht. premium. The agent of the defend- 
ant  who had theretoforc collected the monthly premiums due on the 
policy, failed to call on the employer on 1 October, 1935. This agent 
left the employn~ent of the defendant during the nlonth of September, 
1935. Neither the agent nor the defendant notified the insured or his 
employer that  the said agent had left the employment of the defendant, 
or that  the insured would be required to pay the premium due on 1 Oc- 
tober, 1935, direct to the defendant or to the successor of the agent who 
had theretofore collected the monthly premiums. The employer of the 
insured testified that  he had in hancl on 1 October, 1935, the money to 
pay the premium due on that day, and rou ld  have paid the premium if 
the agent of the defendant had called for the money, in accordance with 
the arrangement made with him by the insured and the agent of the 
defendant. 

I n  L i n d l ~ y  11. I n s .  Co., 209 N. C., 116, 182 S. E., 716, the renewal 
prerniurn required to keep the policy in force was not paid or tendered 
to the defendant until after the death of the insured. I t  was held that  
the plaintiff could not recover on the policy for the reason that  i t  was 
not in force a t  the death of the insured. I n  the instant case, all the 
evidence showed that  the premium due on 1 Octoher, 1935, was paid by 
the insured in accordance with the instructions of the defendant. The 
cases are distinguishable. 

The judgment in the instant case is affirmed. 
S o  error. 

H. JI. BEASLET v. HESRT EIITi'ARDS. 

(Filed 17 March, 1937.) 

Where a party lawfully inipounds a sow, sells same under provisions 
of a recorder's judgment, and pays himself his lawful fees for impounding 
the so~v and his damages caused by the sow, and pays to the owner the 
amount due him out of the purchase price, C. S., 1830, 1831, the owner 
may not complain. 
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APPEAL by plaintiff from Cranmer, J., a t  September Term, 1936, of 
JOHKS~~ON. Affirmed. 

This is an  action to recover possession of a red sow, described in the 
complaint. 

Frorn judgment on the pleadings and on admissions a t  the trial, dis- 
missing the action, the plaintiff appealed to the Supreme Court, assign- 
ing error in the judgment. 

Otis  L. Duncun, Parker & Lee for plaintiff. 
A. X .  Xoblc for defendant. 

PER CURIAAX. I t  appears from allegations in  the complaint which 
are admitted in  the answer that  on or about 1 Kovember, 1935, the de- 
fendant lawfully impounded one red sow, which was owned by the plain- 
tiff, and held the said sow in his possession until his lawful fees and 
damages caused by the sow were paid by the plaintiff. C. S., 1850. 

I t  \\as admitted a t  the tr ial  that  since the commenceinent of the ac- 
tion, the defendant has sold the sow, as authorized by a judgment of the 
recorder's court of Johnston County, and out of the proceeds of said 
sale has paid to himself his lawful fees for impounding tke said sow, and 
his damages caused by the sow. Plaintiff now has the sow in his posses- 
sion, and defendant has paid to plaintiff the amount due him out of the 
purchase  rice a t  the sale. C. S., 1351. 

There is no error in the judgment dismissing the action. I t  is 
Affirmed. 

JIART IIESSIE BTRD AXD OTIIERS v. J. A1. MYERS. 

(Filed 17 JIarch, 1937.) 

Deeds § 1 G D e e d  held to have made valid exception to conveyance of 
part of the land described therein by metes and bounds. 

Deed to defendant described the lnnd conveyed by metes and bou~lds 
less acre tlint H. "liolds her life time rite in." T1iere:lfter the deed of 
:I life estate to 11. in the % acre, describing same by metes aiid bounds, 
wns recorded. Held:  The % acre was excepted from the land conveyed to 
defendant, and upon the tleatli of H. the lnnd r e ~ e r t s  to the heirs of the 
grantor, suhject to the do\ver rights of his widow. 

APPEAL by defendant from Clemen t ,  J., at  December Term, 1936, of 
YADKIPI'. Affirmed. 

This is an  action to recover possession of a lot or parcel of land con- 
taining one-fourth of an acre, more or less, and described in the com- 
plaint by metes and bounds. 
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A t  the tr ial  the plaintiffs and the defendant filed with the court a 
statement of facts agreed. The action x a s  heard upon this sta!ement. 

On the facts agreed the court was of opinion that  the plaintiffs are 
the oTvners and are entitled to the immediate possession of the land de- 
scribed in the complaint, and so adjudged. The defendant appealed to 
the Supreme Court, assigning error i n  the judgment. 

A ~ d o n  E. Rail for plaintiffs. 
11'. X. A l l e n  for defendant .  

PER CURIAAX. The plaintiffs are the widow and heirs a t  law of W. D. 
Adams, deceased. 

On 20 March, 1913, IT. D. Adams and his wife executed and de- 
livered to the defendant J. 31. Myers a deed by which they conveyed to 
the defendant a tract of land described in said deed by metes and 
bounds, containing 46 acres, "less ?b acre that  Clara Holleman holds her 
life time rite in." This deed mas duly recorded in the office of the 
register of deeds of Padkin  County. 

On 20 August, 1914, D. Adams and his ~v i f e  executed and de- 
livered to Clara Holleman a deed by which they conveyed to her a lot or 
parcel of land, containing one-fourth of an  acre, and described in said 
deed by metes and bounds. This lot or parcel of land is included n-ithin 
the description of the 46-acre tract contained in  the deed from TT. D. 
M a n l s  and n i f e  to the defendant. Clara Holleman is dead. The deed 
to her v-as not recorded until after the execution of the deed from IT. D. 
Adams and n i f e  to the defendant. 

The court n a s  of opinion that  the lot or parcel of land described in  
the deed from T. D. Adams and wife to Clara Holleman was not con- 
wyed to the defendant by t h ~  deed to him executed by TT. D. -\darns 
and wife, but that  the title to said lot or parcel of land remained in the 
grantor, TT. I). ,Idams, subject to the life estate of Clara Holleman, 
and that a t  her death the said lot or parcel of land descended to the 
plaintifis as his heirs a t  law, subject to the dower right of the plaintiff, 
his vidom. 

The judgment in accordance with this opinion is affirmed. See 
Fisher v. X i n i n g  Co., 97 N. C., 95. I n  the opinion i n  that  case i t  is  
said: "There  a grantor makes a valid exception in a deed, the thing 
excepted remains the property of the grantor or his heirs." 

Affirmed. 
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ROBERT S. BURLESON v. J. F. SNIPES,  TRADING AS J. F. S N I P E S  hIOTOR 
CORIPA4SY, AND C. I. T. CORPORATION. 

(Filed 17 March, 1937.) 

Removal of Causes § 4a-Complaint held to show separable controversy, 
and nonresident's petition for removal was properly granted. 

A complaint alleging that plaintiff purchaser gave the seller a title 
retaining rontr:~ct, to which the certificntr of title wns nttnchetl, for 
Imlnnce tlne on the purchase price of the truck. thnt the cmtmct n-as sold 
and nssigned to :I nonresitlent. who failed and rc~fnsetl to snrrender the 
cc.rtific:~te of title upon the completion of the pnymtlnt of the pl~rchase 
prier, 1s Irc27tl to show n sep:lrable controversy, nntl the  ionr resident's peti- 
tion to remove was properly granted. 

APPEAL by plaintiff from judgment rendered by Rousseau, J., 15 
January,  1937, AVERY County. Affirmed. 

Petition by defendant C. I. T. Corporation, a West Virginia corpora- 
tion, for removal of the cause of action as to i t  to the District Court of 
the United States for the Western District of North C'arolina, on the 
ground of separable controversy involving more than three thousand 
dollars, heard upon appeal from the clerk, who had denied removal. 
Proper bond was filed. 

The judge below reversed the ruling of the clerk, adjudging that  peti- 
tioner was entitled to remove. 

Plaintiff appealed. 

J .  1'. Bowers and Charles Hughes for plaintiff. 
I Ia~k ins ,  Van  Winkle cE Walton for defendant. 

PER CURIAX. I t  has been uniformly held by this court that  the right 
of removal of a cause from a state court to the United States Court on 
the ground of separable controversy must be determined by the facts set 
forth in the complaint. Timber C'o. v. Ins. Co., 190 K. C., 801; Hughes 
v. R. R., 210 S. C., 730; Rucker v. Snider Bros., 210 N .  C., 777. I n  
the instant case the complaint alleges a cause of action against the resi- 
dent defendant Snipes and the petitioner for damages for failure to sur- 
render an automobile title certificate. The plaintiff alleges that  this 
certificate had been attached to a title retention contract given by him to 
defendant Snipes to secure the balance due upon the purchase of a motor 
truck, and that  the defendant Snipes sold and assigned said title reten- 
tion contract, with the certificate attached, to the defwdant C. I. T.  
Corporation; and that  upon payment of the balance due on his debt to 
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the C. I. T. Corporation the latter wrongfully failed and refused to sur- 
render to the plaintiff the title certificate, causing substantial damage to 
him. 

I t  is manifest that  plaintiff has alleged as to the petitioner a cause of 
action independent and distinct from the resident defendant, and that  
the petitioner is entitled to have same removed to the United States 
Court. Brown v. R. R., 204 N. C., 25; Crisp 29. Fibre Co., 193 N .  C., 
77; Timber Co. v. Ins. Co., supra. 

The judgment below is 
Affirmed. 

MORGAN P. BODIE v. B. C. HORN. 

(Filed 17 March, 1937.) 

Contracts 5 7d- 
A contract for "cotton futures" in which no actual delivery is intended 

or contemplated is void and no action may be maintained thereon. 

APPEAL by plaintiff from Sink ,  J., at  September Term, 1936, of 
RUTHERFORD. 

Civil action to recover balance alleged to be due on certain "cotton 
contracts'' purchased by plaintiff from defendant "on call" and "closed 
out" when plaintiff failed to "put up  sufficient margin to protect said 
contracts." 

Demurrer interposed on the ground that the complaint does not state 
facts sufficient to constitute a cause of action. Demurrer sustained. 
Plaintiff appeals. 

B. Y. Jones, Jr., for plaintiff, appellant. 
T .  J .  ~ l f o s s  for defendant, appellee. 

PER CURIAN. The basis of the judgment is that  the transactions 
alleged in the complaint are denominated "futures," no actual delivery 
of the articles sold being intended or contemplated, and therefore de- 
clared illegal hy C. S., 2144. O r r i s  Hros .  d. ( ' 0 .  P. ITolf-Jlorqcitl J l 1 l / \ ,  
173 K. C., 231, 9 1  S. E., 948. I t  is also observed that  the complaint 
contains no allegation of a promise to pay on the part  of the defendant, 
which, perhaps, the plaintiff assumed the law would imply. However, 
in all events, the judgment sustaining the demurrer would seem to be 
correct. 

Affirmed. 



I N  THE SUPREME COURT. 

ZACK HARPER, AD~~IXISTRATOR OF EJlhlETT C. HARPER, DECEASED, V. 

SEABOARD AIR LINE RAILWAY CO., INC., A N D  L. R. POWELL, JR., 
AND HENRY W. ANDERSON, RECEIVERS FOR SEABOARD AIR LINE 
RAILWAY CO., INC., A N D  HAYWOOD SMITH. 

(Filed 7 April, 1937.) 

1. Process Ij 4 b S e r v i c e  on  agent  of receivers of insolvent corporation 
held not  service on  t h e  corporation. 

The court found, upon defendant corporation's motion to dismiss for 
want of service, that  the corporation was in receivership a t  the time the 
action was instituted, that  personal service was had on the agent of the 
receivers, but that the agent had a t  no time been an agent of the corpora- 
tion since its receivership, although he had been an agent of the corpora- 
tion prior thereto. Held: The facts found support the judgment dismiss- 
ing the action a s  to the corporation on the ground thal no service had 
been had upon it. 

2. Trial Ij % 

IJpon motion to nonsuit, the evidence which makes for plaintiff's claim, 
or tends to support his cause of action, is to be taken In its light most 
favorable to plaintiff, and he is entitled to every reasoilable intendment 
thereon and every reasonable inference therefrom. C. S., 567. 

3. Automobiles Ij 2 0 b E v i d e n c e  held f o r  jury on contention t h a t  intestate 
and driver were not  engaged i n  joint enterprise. 

ICvidence that the owner of a truck engaged in hauling merchandise for 
hire permitted customers hauling tobacco to ride 011 the truck to lnarliet 
without extra charge, and that plaintiff's intestate was so riding on the 
truck on the way to market and that a t  tlie time the trurl; was driven by 
tlie owner's employee, who was authorized to collect the trm~sportation 
charges from the owners of the tobacco, is held plenary to be submitted 
to the jury on plaintiff's contention that his intestate was not engaged in 
a joint enterprise with the driver of the truck, and that therefore the 
negligence of tlie driver would not be imputed to him. 

4. Automobiles Ij 21: Segligence Ij 6-Passenger on  t ruck may hold all  
parties liable whose negligence mas concurring proximate cause of 
injury. 

111 an action against the driver of a truck and the rereivers of a rail- 
road company by tlie administrator of a passenger on the truck to recover 
for intestate's dent11 in a collision, plaintiff may not recoTTer of the receiv- 
ers if tlie driver's negligence was the sole proximate cause of tlie injury, 
but where tlie driver's negligence is not imputed to intest;~te, plaintiff may 
recover of the receivers, if their agents operating the t r a ~ n  were guilty of 
negligence which, in any degree, mas a concurring proxiniate cause of the 
injury, since the negligence of one tort-feasor will not exonerate other 
tort-feasors. 

5. Railroads Ij 9-Evidence held competent on question of whether cross- 
ing was so dangerous t h a t  railroad should have maintained safety 
devices. 

Evidence that a railroad company maintained no gates or electric 
warning signals or watchman a t  a crossing within the limits of a n  incor- 
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porated town, together with evidence that the crossing was partially 
obstructed by houses and buildings and tall weeds, and that  tlie crossing 
was much used by pedestrians and vehicles, is competent on the question 
of whether the crossing was so dangerous that  the railroad company 
shonld have provided such safety devices in the exercise of due care. 

6. Same-Evidence t h a t  railroad's negligence concurred i n  proximately 
causing accident a t  crossing held sufficient i n  guest's action. 

The evidence tended to show that a railroad company's motor train 
approached a much nsed crossing in a n  incorlmrated town at an escessire 
speed without giving any warning signal, that the driver of a truck 
approaching the crossing a t  twenty miles per hour, with his vision of the 
crossing partially obstructed, did not see the motor train until within 
about ten feet of the track, a t  \vhich time the whistle blew, that the 
driver put on brakes but was unable to stop the truck before it  ran into 
the side of the front part of the train, with evidence that no watchman 
or warning devices were maintained a t  the crossing, and that the horn or 
whistle on the motor train was similar to that on large trucks or auto- 
mobiles and unlike the whistle on a steam locomotive, i s  I~cld sufficient to 
11c submitted to the jury, in an action against the receivers of the railroad 
company by tlie ad~ninistrator of n passenger on the truck who was killed 
in the collision, on the issue of whether the receivers' agents were guilty 
of negligence which n-as a concurring proximate cause of the accident, 
tlie negligence of the driver of the truck not being imputed to plaintiff's 
intestate. 

APPEIL by plaintiff f r o m  S p ~ n r s ,  J., a t  September Term, 1936, of 
LEXOIR. ,\firmed on plaintiff's appeal  as  to  rai lway company;  rwersed  
on plaintiff's appeal  as  to receirers. 

Thi.; is a n  action for  actionable negligence, brought by Zack H a r p e r ,  
administrator  of Einrnett ('. H a r p e r ,  deceased, against defendants f o r  
killing hi, intei ta te  at  a railroad crossing, alleging damage. T h e  corn- 
plaint  alleges i n  detail  a cause of action against  the  defendants. The 
tlefcntlants ( ~ x c e p t  I Iayuootl  Smith,  who filed no answer)  denied the 
mater ial  allegations of tlie complaint i n  regard to  negligence, and set u p  
the plea of contribntory nc~gligence. T h e  defentlants also entered a 
special appearance and rnovetl t h a t  action against Seaboard -\ir Linc 
Railv-a> ('o., Iiic., bc dismis~et l  on account of lack of ierrice. T h e  fac i i  
and la\\ applicable ni l1  be set fo r th  i n  the opinion. 

J .  S. A U ~ x n n i n g ,  Il 'nllnce (e. W h i t e ,  n n d  J .  A. rTones f o r  p l a i n t i f f .  
Rolcsc tC R o u s e  n t ~ d  T'nrser, X c I n t y r e  (6 H e n r y  f o r  d e f e n d a n t s .  

CT.ARKWX, J. I n  regard to the action against the defendant  Seaboard 
. l i r  Line Rai lway  ('o., Inc.,  the  record discloses: T p o i i  the call of the 
case and before the j u r y  v7as impanrlctl, the Seaboard L\ i r  Line Rai lway  
Company,  through couiisel, entered a special appearance and  moved to 
clisniis.; the action a i  to  it, fo r  tha t  said Seaboard A i r  Line R a i l n a y  
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Company, a corporn~ion,  was in receivership, and no service of summons 
had hem made upon it. Evidence was taken on said motioii as appears 
in the record. The motion was allo\ved and judgment eiitelwl, to which 
 aid judgment plaintiff excepted. assigned error, and appealed to the 
Supreme Court." 

The judgment in the court below was as follo~vs : "This cause coming 
on to be heard before his Honor, Marshall T. Spears, Judge pre~iding,  
and at the reading of the pleadings the Seaboard ,iir Line Railx-ay 
Conipany, a corporation, through counwl entered special appenranre 
and moved to strike out the return of service herein in SI far  aq it pur- 
ported to relate to it, on the ground that  11. D. Wocd, upon ~vhonl 
service appeared to h a w  been made, was not in fact at the time of said 
service the agent of the Seaboard Air  Line Itailway C'onlpany. a corpo- 
ration. The court heard the testimony offered on b e l d f  of said motion 
(none being offered c o n f r n )  and therefrom finds fact? as follows : (1) 
That  the Seaboard Air  Line Railway Company, a corporation, n a s  on 
23 December, 1930, placed in a receivership by decree of the District 
Court of the United States for the Eastern District of Virginia, Sorfo lk  
Ilirision, in a certain equity cause therein pending, entiiletl 'Bethlehem 
Sterl ("ompaiiy r s .  Seaboard ,\ir Line Railway Coml)an,v,' and that all 
of the property of the said Seaboard Air  Line Rail\?-ay ('on-~pany has 
been operated since said date by the receivers thereof, who had employed 
all the agents that  had been in charge of any of the opwations thereof 
since said datc. ( 2 )  That  11. D. TVood was on 23 December, 1930. 
en~ployed by said receivers as agent for said receivers a t  Raleigh, N. C., 
and was prior to said date agent of the Seaboard -\ir Line Railn-ay 
Company, and that  the said H. D. Wood has since said date continuously 
been in the employment of the said receivers, and has not at any time 
since 23 December, 1930, been in the employ of the Seaboard Air Line 
R a i l m g  Company, a corporation, in any capacity \v iatsoever. ( 3 )  
That  service of suninlolls herein has not been made on the Seaboard Air  
Line Railn.ay Company, a corporation. Now, therefore, it is ordered 
that service of summons appearing herein, in so f a r  as t relates to the 
Seaboard Air  Line Rai l~vay Company, a corporation, is stricken out. 
and this action is dismissed as to the said Seaboard Ail. Line Railway 
Company, a corpol-ation, and to this ruling the plaintiff exceptq. 
AIarshall T. Spears, Judge presiding." 

The exception and assignment of error made by plaintiff is to the 
judgment. The question: Are the facts found sufficient to support the 
judgment? We think so. I n  fact, there is no evidence that  H. D. Vood, 
at the time he was served with summons, mas the agent of the Seaboard 
,\ir Line Railway Company, Inc. H e  was agent alone of the defendant 
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receivers. The cares cited by plaintiff are not applicable to the factual 
situation here presented. 

, I t  the close of plaintiff's el idence, the defendant receivers made a 
motion in  tlir court below for jutlgmerlt as in case of nonsuit. C, 8.. 
567. The court below sustained the motion, and in this we think there 
mas error. The ~ r i d r n c e  which makes for plaintiff's claim, or tends to 
support his cauce of action. iq to he taken in its most falorable light 
for the plaintiff, and he is entitlcd to the benefit of every rcaionahle 
intendment upon the evidence, and mery  reasonable inferencp to ljr 
dran  n therefrom. 

The eridcnce on the part  of plaintiff was to the effect that J. R. 
Dalenport  lixcci in Deep Run section of Lenoir County, S. C., and 
ovned a C'hevrolet truck (doors with glass in them-closed cab), n h ~ c h  
he used for hauling, and had a license to use it for hauling for hire. 
P a r t  of the time since 1033 he hauled tobacco from tlle community to 
the ~ar iou . :  markets. I Ie  charged each party whose tobacco he hauled 
75c per hundred pouncls, and the arrangement TI-as that  tlie person who 
had tobacco hauled could ride on the truck to the market. The truck 
had a hocly 1212 feet long ant1 5 to 5 1 2  feet wide, spread out over the 
~vheels, and those who could not get in the cab nould ride behind. S o  
charge v a s  made for riding. 011 the morning of 22 August. 1933, 
IIay~voocl Sniitli, n11o wis  the cmplogre of J. R. Davenport, had the 
truck turned over to him by 1)arenport to drive. H e  was at the wheel 
and in the cab with him ne re  Lrxis and Furlley Davenport. There 
xere  5,474  pound^ of tobacco covered up on the truck belonging to 
different parties. Haynood Smith had the right to collect i '5c per 
hundred pounds, nhich Ivas cliarged for transporting the tobacco. Smith 
neiit to the different parties to get the respective loads. Those n h o  did 
not go to the market had check, brought back and delivercad to t l i r~n.  
The truck was in good condition and liad only been run 10 nronths-it 
n a s  new when purchasecl. The tire, were practically nen,  tlie brakes 
ant1 mechanical condition were good. The truck liatl a doublc-nlleel 
equipment on tlie rear. IIayn.ood Smith -as related by blood and mar- 
riage to some of the parties nlio vent along with their tobacco. On the 
rear of the truck, wliere some of tlie parties who ucre  riding on a bench 
sat, the pile of tobacco n.aq 6 feet high between thenl and the cab. 
From the rear end of the pile of tobacco to the end of tlle truck was 
ahout 31 2 feet. Zeb Bronn  was standing off to the end of the bench- 
left-hand corner. On the bench were Emmett C. Harper,  plaintiff's 
intestate, and seren others. The parties were facing the direction 
which the truck was learing. Of the twelve riding on the truck, nine 
nere  killed and the other three seriously injured. 
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The truck, with I-Iaywood Smith driving, left Deep R u n  about 4 :30 
in the morning, reaching Lumberton (112 miles awa,g), about 8:30 
o'clock. H e  drove through Lumberton, crossed the R i re r  Bridge and 
turned a t  a filling station to the left, going toward Fairinont (about 10 
miles south), and was driving tlie truck when the collision took place. 
Thc horn or whistle on the two-motor car, driven by deftlndant railroad. 
was similar to that  on large trucks or automobiles and not like a whistle - 
or bell on a steam engine. 

Thc evidence is plenary to be submitted to the jury that  I-Iaywood 
Smith, the employee of J. R. Darenport, owner of the truck for hire, 
was not engaged i11 a joint enterprise or joint venture with the plain- 
tiff's intestate and others riding on the truck. 

I t  i5 well settled in  this jurisdiction that  negligence on the part of a 
driver of a car will not ordinarily be imputed to another occupant unless 
such other occupant is the owner of the car or has some kind of control 
over the driver. They must be engaged in a joint e n t l q r i s e  or joint 
renture. Automobile driver's negligence is not, as a gmeral  rule, im- 
p t a b l e  to a passenger or guest. E a r w o o d  v. R. R., 192 N. C., 27 (30) ; 
A l b r i t f o n  7'. Hill, 190 N. C., 429 (431) ; C a m p b e l l  v. R R., 201 N. C., 
102 (107) ; S a n d e r s  r .  R. R., 201 N .  C., 672 (676) ; S e w m a n  r .  C o n c h  
Co. ,  205 N .  C., 26 (28) ; , Johnson 1 % .  R. I?., 205 N. C., 127 (133) ; K e l l p r  
?>. R. R., 205 S. C., 269 (278-9) ; J e r n i g a n  e. J e r n i g a n ,  207 N .  C., 831 
(836-7). 

I t  is the rule, also, that  if the negligence of the driver is the sole 
proxiriiate cause of the injury, the injured passenger or guest cannot 
recover. M o s s  v. B r o w n ,  199 X. C., 189 (192). As to concurrent negli- 
gence, the rule is stated in 1T'hite I * .  R e a l t y  Po.,  182 S.  C., 536 (537-5), 
thus : "Conceding that  McQuay, the owner and d r i r w  of the Ford 
nlachine, was negligent, as i t  is quite apparent from lhe evidence he 
was, yet this would not shield the defendant from suit if its negligence 
lvas also one of the proximate causes of the plaintiff's injury. C r a m p t o n  
I ? .  Ivic, 126 N. C., 894. There may be two or more proximate causes of 
an  in ju ry ;  and where this condition exists, and the p a r t j  injured is free 
from fault, those responsible for the causes must ailsner in damages, 
each being liable for the ~vhole damage instead of perm tting the negli- 
gence of the one to exonerate tlie others. This would be so though the 
negligence of all concurred and contributed to the injury, because, with 
us, there is no contribution among joint tort-feasors. W o o d  v. P u b l i c  
S ~ r r i c e  C'orp., 174 K. C., 69i.  I n  I Irrr fon  I ? .  Tel. Po. ,  141 X. C., 455, 
the following statement of the law is quoted with appro~ra l :  ' "To show 
that other causes concurred in producing or contributing to the result 
complained of is no defense to an  action for negligence. There is, 
indeed, no rule better settled in this present connection than that the 
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defendant's negligence, in order to render him liable, need not be the 
sole cause of the plaintiff's injuries. . . . When two efficient proximate 
causes contribute to an injury, if defendant's negligent act brought about 
one of such causes he is liable." ' See, also, 21 A. 6- E. ( 2  Ed . ) ,  495, and 
note." H i n m n f  7%. Power ('0.. 187 N. C.. 288. 

The abore p r i n c i ~ ~ l e  has been rcacognized so long that it is not neces- 
sary to cite further authorities. I t  was recognized rcc~.ntly in il 'r~rst ( ' 0 .  

r .  R. R., 209 x. P., 304 (308), and Smith 1 $ .  S ink ,  210 N. ('., 815 
(817). 

The highway to Fairmont, about 175 yards from the point of the 
collision, forks and leaves No. 20 and goes on No. 70 to Fairmont. The 
surface of the road is asphalt. The highway runs practically north 
and south and the railroad east antl  vest. I n  going to the point of the 
collision, the road is not level, but i.: slightly elevated, going up to the 
railroad and then d o ~ m .  The first building on tlie right of the highway 
is a church. and then on uu to tlie railroad are some stores built close 
together-some three. Back of the church are a pine thicket antl a frw 
houses. Across the railroad is a store, and there is a road between the 
store and the railroad running parallel with it and five or six houses 
face on it. On the left side is a colored school buildint.. about 150 feet 

L, 

from the railroad track. The grade crossing where the collision occurred 
is in the corporate limits of the town of Lumberton. The Fairrnont 
road was the main traveled road ~ ~ l l i c h  led from Lumberton to Fairmont. 
The tobacco market was open a t  the time and had been for a few weeks, 
and was a tobacco rnarket for years. At  this time of the year thcre was 
a lot of traffic, cars practically all the time on the road, eqpecially early 
in the morning before the sales and late in the evening as people re- 
turned. Persons used the road as a street to walk over. A good many 
colored people used it-the section is inhabited mostly by colored people 
and the school maq a colored school. Many trucks nen t  through hauling 
tobacco tonards Fairmont. R a n  Erans '  store was about 100 feet from 
the railroad track on the right-hand side, the way the truck was being 
driven. As you approached the railroad on the right-hand side was a 
sign "R.R." There were telegraph pole, up and down the railroad. 
There were regular crossing signs with "Railroad Crossing" written on 
them, east and west. There are no Sort11 Carolina stop signs on either 
side, nor were there any gate, electric gongs, or lights. 

On the morning in question, when the wreck occurred, the train was 
going east ton ards Lumberton, the truck was going south towards Fai r -  
mont, which put the engineer on the opposite side from that  which the 
truck was approaching. Until the collision no whistle was blown or bell 
rung. The train had two cars and was not a steam engine; i t  was a 
motor car. The sound made by i t  was not as loud as that  made by a 
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steam engine. I t  was running about 45 to 50 miles an hour. Haywood 
Smith, the driver of the truck, testified, in pa r t :  "I put the truck in 
second gear and made my  turn  and kept on up the road in  second gear, 
and I saw a colored man waving a t  me, I was almost on him, I thought 
he was wanting to catch a ride to Fairmont, during the time I was begin- 
ning to pass or passing this colored man waving, I changed my  gears 
from second to high and had not been but just a little ways before I 
happened to see the train conling right in front of m3, saw it right 
through the windshield when I first saw the train, and tlle whistle began 
to blow as I saw it. Up  to that  moment no whistle had blown or a bell 
rung. 'The train was almost on the road when I saw it. It was approach- 
ing from my right, going east. I could not say whether I saw the train 
before I heard the whistle, but as I saw the train through the windsliield 
I heard the whistle blowing. At  that  time I was within 8 or 10 feet 
of the track over which the train was passing. I put on all the brakes 
I had and tried to prevent going into i t  but I didn't have brakes enough 
to stop it. The truck and train came in  contact with each other some- 
where about the front of the front  car (about the No. 2002 on the train 
and 20 feet from the front) ,  1 struck the front car. I don't know how 
close to the front of it. 1 did not see the train afterwai.ds. I saw the 
train about 250 yards dovn the railroad track, but didn't see i t  a t  close-. 
up  view. The train was traveling a t  a fast rate of speed 45 to 50 miles 
per hour, I would say. I was traveling about 20 mile:, per hour just 
before I saw it. I was knocked uncoiiscious for a whil~:. When I re- 
gained consciousness I was still in the truck. The truck x a s  knocked off 
the road, just off the pavement, the hind wheels were still on the edge of 
the road and the front  end was off of it. The rear whesls were on the 
shoulder part  of the road. Emmett  C. Harper  was lying on the paved 
road, close to the side of the railroad. H e  was dead. H e  was lying 
pretty close to the railroad on the hard surfaced paved portion of the 
highway. K p  to the moment 11-hen I saw the train and heard the 
whistle, I didn't know there \yas a railroad track there. I don't remein- 
ber seeing any. I had driven over that  road once befole in  the night- 
time in  1931, two years before this. I lived in the Deep Run  section. 
I was not familiar with conditions existing there, and knelv nothing 
about the general conditions there around Lumberton where this wreck 
happened. On one side of the cab the glass mas rolled up  and the other 
side lacked about 8 or 10 inches being rolled up  to tlle lop. That  was 
on the left-hand side that  the window was down about S or 10 inches, 
on the side that  I was sitting on as I v a s  driving. . . . Going from 
the filling station where I turned to my left off of No. 20 and on to the 
Fairmont road, before you could see the T-iron that  crosses the paved 
road, you have to be close to it to see it on the paved r o : d  There was 
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not any gate or other similar structure a t  this crossing that let up  and 
donn  vhen  the train passed. There v7as not any watclinian there eithcr. 
There n r r e  no electric g o n g  or lightq." Sitting in the truck, Ilxyvoocl 
Smith's rision n as about the samc as that  of a per\on stantling on the 
ground. 

Emmett C. Taylor teqtified, in pa r t :  "From the last bnildinq up to 
the railroad (Ran  Kvans' storc~) there n as a gron th  of n cwls, I ~voultl 
say that they came kinder around the embankment of the liighway a i d  
would extend ahout half the tii-tance from the store to the railroad. 
They Mere ,nlall needs that nt>nt clean on close to the railroad, but those 
Tverc not so tall. . Tlloqe extending from near the store to about half the 
distance to tllc railroad noultl lw sonlrthing near n ~ y  hciglit, I would 
say ;  I n o d d  say iomething about like 5 fcet is the best of my inlpres- 
hion. The c~ounty road is on a fill and the railroad is likewise on a fill. 
I n~atle an obiervation of nllere the railroad crossed the paren~cnt  at 
this point. Tllc p a ~ e m e n t  n a s  right up  to the rail of the track. about 
the same lieieht as the rail. . . . You would have to be near hy, - 
nlaybc within 10 fcet of the railroad, before you could see the T-iron. 
. . . The fill as it goes up  to the railroad and the fill as it goes up to the 
highway, I would sag, is some 6 or 8 feet. They are both on a grade. 
The higlin ay slopes slightly up  to the railroad." 
In U l u n ~  1 % .  R. R., 167  h'. C., 6.10 (647-8), i t  is stated : ('There was 

error against the plaintiff in giving this instruction that  the jury should 
not conhider it negli~ence that  the defendants did not maintain auto- - - 
nlatic gong or othcr safety device at the crossing in question, and In- 
structing them not to consider the ahbeme of such a gong or other safety 
device In pasiing upon the first issue. Thi t  was a matter for the jury 
upon the el idellre. I n  Dudley c. l?. R., 180 S. C., 34, this Court \aid : 
' I t  was not error for the court to permit the plaintiffs to offer evidence 
that  there n a s  no automatic alarm or gates a t  the crossing, and the court 
Iuol~er ly  left to the jury to say, upon all the attendant circumstances, 
whctller the rallroad cornpany naa  negligent in not ercctlng gates. I t  
u a i  illc~mlbent upon the d e f d a n t  to take such reasonable precaution. 
as uere  necehiarg to the iafety of t r a ~ e l e r s  a t  publlc crossings. 22 
H. C. L., 9hb .  Tlii, n a s  a qneitiou of fact for the jury.'" 

111 J l o \ c l c y  I .  R. I?., 197 K. C., 623 (638)) it is written: '( 'Wl~erc  
the C J  id(~ncc~ slions that a railroad crosnig  is for any reaion peculiarly 
i1;111gerou.. ~t 1. a qucstion for the jury whether the degree of care nlllcll 
a rallroad conlpan\ is required to c,serci.e to avoid aceidenti a t  cros4llg- 
nill,ocei on the colilpallg the duty to provide safety devices a t  that cross- 
ing.' " 111 the Sloaeley case, s l ~ p r a ,  the matter i i  thorougllly d iscuwd 
at pp. 638-9. 

I n  I<cllcr I .  R. I?., 205 X. C"., 269 (27S), n c  find: "The evidence on 
thc part of plaintiff v a s  to the effect that  plaintiff, Phil ip Keller, anti 
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his witness, heard no whistle blow or bell ring. I n  Harris v. R. R., 
199 N. C., 798 (799), is the following: 'The lam in thic; State does not 
impose upon the driver of a motor vehicle, on his apprcach to a public 
crossing, the duty, under all circumstances. to stop his vehicle before 
driving on the crossing. Whether, under all the circuristances, as the 
evidence tends to show and as the jury may find from the evidence, the 
failure of the driver to stop, as well as to look and h t e n  for an  ap- 
proaching train at  a railroad crossing, was negligence on his part, is 
ordinarily a question involving matters of fact as well as of law, and 
must be determined by the jury under proper instructions from the 
court,' " citing numerous authorities. 

I n  Earwood v. R. R., 192 N. C., 27 (29)) is the following: "The 
crossing in  controversy was a grade crossing, and, according to the evi- 
dence, one that  was much used by the public. I t  was therefore the duty 
of the defendant to use due care in  giving a timely warning of the ap- 
proach of its train either by sounding the whistle or ringing the bell 
a t  the usual and proper place in order that those approaching or using 
the crossing could be apprised that  the train was at  hand. I t  is estab- 
lished law that  failure to perform this duty constitu;es negligence," 
citing many authorities. The Earwood case, supra, is in many respects 
similar to the present case. Also Smith u. R. R., 200 N. C., 177; 
Miller, Admr., v. Cnion Pac. R. R. Co., 2!)0 U .  S., 227, 78 Law Ed., 
283. 

I n  the judgment of the court below is the following : ('The court heard 
the argument of counsel for plaintiff and said defendants, and, after 
considering the evidence and such argument, and Herman v. R. R., 197  
N. C., 718, and Hinnant v. R. R., 202 N. C., 489, the court allows said 
motion, and the plaintiff excepts." 

The learned and careful judge in  the court below, we think, was in 
error in the ruling. R e  th ink  the cases are distinguishable from the 
case a t  bar, and the facts in  the present case are sufficient for the jury 
to determine under proper instructions, and not for the conrt. There 
was more than a scintilla of evidence. This is an  action for actionable 
negligence by a passenger or guest, for concurrent negligence, which 
arises where the injury is proximately caused by the concurrent vrong- 
ful acts or omissions of two or more persons acting independently. 

Affirmed on plaintiff's appeal as to railway company. 
Reversed on plaintiff's appeal as to receivers, 
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STATE v. CLIFTON ROTKIS.  

( Filed 'i April, 1037. ) 

1. Criminal Law # 29a-Testimony sought to be elicited on cross-exami- 
nation of State's witness held properly excluded as irrelevant. 

Where an  officer testifies on cross-examination that  he did not swear 
o i ~ t  n warrant  for  defendant until twelve days  a f t e r  the  commission of 
the offcnue because he did not know (leferitlant's name. and that  a co~ i -  
fctlerate of dcfrntlunt snggested that  defendant was  the person, and that  
he th rn  found defrndnnt, identified him. and swore out the  warmnt ,  and 
that  defendant was the offender, the exclusion of testimony as  to the  
name nnd rrsitlence of the  confederate is  not prejudicial, the excluded 
t e~ t imony  being irrelevant. 

2. Criminal Law # .5C~JIotion in arrest for want of jurisdiction for defect 
in organization of the court mag not be made in trial court. 
h motion in ar res t  of judgment on the  ground tha t  the  court  was  with- 

ont jurisdiction for defect in itu organization for that  due advertisement 
of the special term a t  which defendnnt was  tried upon appeal from a 
recortlrr'z conrt, was not had a s  required 11y S. C. Code, 1152. cannot be 
made in the  trial  court  because such motion asstines tha t  the conrt i s  
validly created, nor can the  qnestion he presented by appeal from the  
trial  court's denial of the motion, the defect complained of going to the  
organization of the conrt and not to the  capacity of the  jury, and the  pro- 
viuionu of the s ta tu te  l ~ r i n g  directory and not mandatory. 

3. Constitutional Lam # 26-Indictment in Superior Court is not necessary 
upon appeal from conviction in recorder's court. 

The ~ieceiuity of a n  indictment, S C. Constitution, Art. I, qec. 12, does 
not :~pplv  to "petty miqdemranors," Art I. sec 13, and a l l  crimes below 
the tlcgrrr of felonies a r e  "petty mictlcmeanoru" within the  meaning of 
the exception prorided in the  ('onstitution. C. S , 1541 ( 3 ) ,  and upon 
a p ~ r : ~ l  from n conriction in a recorder'< court  upon a warrant  fully 
chnrgilig the offrnqe. an indictment in  the Superior Court i s  not necessnrj, 
the jurisdirtion of the  Superior Conrt being derivative. 

4. Courts a 4--Proper authoritie* should make due advertisement of 
sperial tern1 of court in compliance nit11 N. C. Code, 1432. 

It i s  reqiiireil by N. (2 Code, 14.72. t ha t  a ipecial term of conrt, duly 
calltvl, ihall  lv? a d ~ e r t i s r d  in comcx nen cpnprr p i~b l~s l i ed  in the  county, :111d 
ncln i items reg:~rtling the conrt  a r e  not cnfficirnt to comply nit11 the  term5 
of the ctntnte, hut the pro\l i ion for advertisement i s  for  the benefit of 
the public and not the  jurors, and failnre of due aclvertiqement does not 
affect the  jury. but goes only to the  o rgan i~a t ion  of tile conrt arid i s  
merely an irrcgnlarity. the  provision of the s ta tu te  in regard to advertiqe- 
merit being directory and  not mandatory. 

APPEAL by de fendan t  f r o m  TITill;ilms, J . ,  a n d  a ju ry ,  at  Spec ia l  J a n u -  

a r y  T e r m ,  1937, of PITT. KO er ro r .  

T h e  fol lowinq w a r r a n t ,  d u l y  w o r n  to. w a s  issued by  t h e  recorder 's  
cour t  of P i t t  C o u n t y :  " T h a t  a t  a n d  in sa id  county ,  o n  or abou t  t l lr  
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11th day of June,  1936, Clifton Boykin did unlawfully and willfully 
operate a motor vehicle on the public highway of this State in a careless 
and reckless manner against the form of the statute in such case made 
and provided, and contrary to the law and against the peace and dignity 
of the State." 

On the trial in the recorder's court the defendant was found guilty 
and judgn~ent pronounced. The defendant appealed to the Superior 
Court. The defendant again pleaded not guilty and was tried before a 
jury. The jury returned a verdict of guilty. Defendant made a motion 
for a new trial on newly discovered evidence and filed affidavits in 
s u p p o ~ t  of same. The court denied the motion. 

I n  the record is the follo~ving: "Thereupon, defendant moved for a 
new trial and for arrest of judgment as a matter of law, for that  this 
special term of court mas not authorized or created as provided by stat- 
ute, and is vi thout jurisdiction to function, and therefo-e all of its acts 
are void, for that  the requisites of the statute with respect to special 
terms have not beell complied with in that  the provisions of C. S., 1452, 
have not been complied with, for  that  this term of court was not adver- 
tised a t  the courthouse door and one public: place in  each township in 
P i t t  County, or, in lieu thereof, i n  any newspaper p~b l i shed  in P i t t  
County once a week for two weeks; and requested the court to find the 
facts with respect to the advertisement for said court ;  and thereupon the 
court found tlie facts as follo~vs: 

"1. That  the board of county commissioners of the county of Pit t ,  
State of S o r t h  Carolina, a t  its regular session duly called and held on 
5 Kovernbcr, 1936, duly adopted and passed a resolutior~ requesting the 
Governor to call a special term of Superior Court for  P i t t  County, 
North Carolina, for the trial of criminal cases, beginning Monday, 
25 January,  1937, as i t  appears from the rcsolution offcared in evidence 
and from the nlinutes of said board. 

"2 .  That  his Excellency, Honorable J. C. B. Ehringhaus, Governor 
of North Carolina, duly called and issued a commission for said c o ~ r t ,  
as appears from the letter and commission to the undersigned judge 
holding the same, bearing date of 10 November, 1936, which is recorded 
in the nliiiutes of the proceedings of this court. 

''3. That  a t  the meeting of tlie hoard of county coninlissioners lield 011 

5 No~ember ,  1936, said board ordered that  a jury be drawn for said 
special tern1 of court for the tr ial  of criminal cases, and thereafter, a t  
the regular meeting of said board, duly organized and held on 7 Decem- 
ber, 1036, the jury ~ v a s  duly drawn and simmoned and appeared for 
serviccl a t  said special term on Monday, 25 January,  1937. 

"4. That  a reference to the Daily Ref lec tor  shows that i t  contained in 
its news items, said R e f l e x f o r  being a newspaper published and having 
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general circulation throughout P i t t  County, North Carolina, under date 
of 5 and I1 January ,  1937, reference to the term of court beginning 
25 January ,  1937; likewise, in its editions of 15  and 18 January,  antl 
that in the issue appearing under date of 1 5  January ,  a calendar of the 
cases set for trial a t  said term was published; that, subsequently, the 
same notice appeared in the Dnily J7elos L ~ f f ~ r ,  said reference being 
news items. 

( '5 .  That  the county attorney, clerk of the Superior Court, antl clerk 
of the board of county con~n~issioners of P i t t  County did not publish any 
special notice of the convening of said special term of court in any 
newspaper published in the county for two weeks, nor a t  tlle courthouse 
door and one other public place in each tonnsllip in the county, and 
knew of no such notice having been published; that  in the issue of 
11 Noreniber, 1036, of the Daily  Reflct f o r ,  a newspaper liereinbefore 
referred to, appears a notice of a special term for the trial of criminal 
ca,ses, beginning 25 January,  as a news item. 

" 6 .  That  said court was convened and organized on Monday, 25 Janu-  
ary, for the trankaction of business, and on Monday, 25 January,  this 
case was dulx reached in regular order and called for t r ia l ;  counsel for 
defendant pleaded not guiIty; a jury v a s  duly s m x n  and impaneled, 
evidence hcartl, and a T erdict duly returned finding thc clefendant guilty, 
as appears in the record; that  thereupon motion for judgment upon the 
verdict ~ r a s  continued to be heard a t  the convenience of tlie court later in 
tlie term and came on for hearing Saturday a t  noon, whereupon the 
above nlotions were made. 

"The court being of the opinion that thc records show that tlle term 
mas duly called and lleld, as provided by the statute, sectlolls 1450-53-56, 
regulating the holding of a special term of court, and that the provision- 
as set out in section 1452 are not mandatory, and that the failure to make 
such ailrertisernent as set out in Finding S o .  5 above does not invalidate 
tlle authority of tlie court, and it is considered, ordered, and adjudged 
that said motions be dcrlied and disniissed." 

To the refusal and denial of said motion in arrest of judgnient for 
the cauyes assigned, the defendant in apt  time excepted and assigned 
error. The court pronounced judgment on the verdict: ( 'That defend- 
ant he confined in tlle common jail of I'itt County for ninety days and 
aqsigiled to work the public roads under the superrision of tlie State 
H ighnay  and Public Works Commission, and that  he pay a fine of two 
hundred and fifty dollars. A11d further ordered that defendant's licence 
to operate a motor car be revoked for one year, to run  frorn the trial 
had in tlle county court." 

To the foregoing judgment the defendant excepted and assigned error, 
and appealed to tlie Supreme C'ourt. 
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The evidence on the part  of the State, in p a r t :  H. E'. Smith testified 
as follows: "I am a patrolman. I saw the defendant on 11 June,  1936, 
on the date of that  warrant, out here in front of the college. I had just 
started out on the Washington highway, and a t  that time they were 
working on the streets and right along there there was a one-way drive. 
I saw this car cut through there in a careless manner. He overtook two 
cars and went right on through, and there. were several men working 
there on the side of the street and the street was blccked. I turned 
around to ol-ertake him and he cut across to Fourth from Fif th  and I 
pulled up by him a t  Flannigan's corner. I pulled up beside him and 
asked him for his operator's license and warned him allout his driving. 
At that  moment I saw sacks spread over something. H e  threw his car 
in second gear and I followed him and motioned him to pull over, but he 
went do~vn  through several red lights across Evans Street on out to 
Fourth,  and cut back to the highway. I was following him. At the end 
of Fourth Street-they had just finished paving that  strc.et-and I could 
smell whiskey. I chased him to the Pinetops crossroads and there he hit 
a dirt road. I called Wilson and told him it was a dark Oldsmobile, 
one man driving. I came back to Greenville. I later swore out a war- 
rant  and went over to  identify him, and I saw Robert Boykin. The  
second time I went I saw another Boykin. cnpins was sent over there 
and he came over here to the patrol office and I told him what he was 
wanted for. I identified the man. The &fendant is the man. As to 
his speed, witness replied, 'He left me and I was making between 80 and 
85 miles an hour, he outran me.' That  was on Fourth Street;  his speed 
was i n  excess of 30 miles an  hour, I would say between 50 and 55 miles 
an  hour. I drove up  by him a t  Cotanch and Four th  streets in Green- 
ville. I had an  opportunity to observe him. I don't reinember whether 
I asktd anything or not before he drove of?. But  after he stepped on 
the gas I pulled up beside him. H e  looked me in the 'ace and seemed 
not to understand me. I could not say how fast he came over to the road 
undcr construction. That  is what attracted my  attention to him. I 
reported to the officers that  he was driving an  Oldsmobile-the same 
class as an Oldsmohile. Those cars-a new Buick and ncbm Oldsmobile- 
are verv similar." 

There was evidence co~roborating the above witness. The defendant 
denied his guilt and set u p  an  alibi. 

dfforney-General  Seawell and dss i s fant  .4fforney-Generul JIcJful lan 
for the Stafe.  

A .  0. Dickens and Albion Dunn for defendant. 

('LARKSOP;, J. H. B. Smith, on cross-examination by defendant, was 
asked: "Why did you not swear out tha t  warrant  until the 23d, if i t  
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happened on the l l t h ? "  H e  replied: "I did not know the man's name. 
I did not know he lived in  Wilson until I went to Wilson." Question : 
" T h o  suggested Clifton Boykin was the man 2" Answer: "One of his 
confederates." Question: " T h a t  was his name? Where did the rnan 
live that  told you that?" 

To the above questions the State objected. The objection was sus- 
tained and defendant excepted and assigned error. The exception and 
assignnient of error cannot be sustained. The witness had theretofore 
testified: "1 identified the man. The defendant is the man." The 
witness did not kilom his naine, one of defendant's confederates told him. 
This the defendant elicited on cross-exaliiinatiol1. The evidence was 
irrelevant and its exclusion not prejudicial. 

The nest question set forth by defendant: '(Did the court conilriit 
error in refusing to set aside tlle verdict a i d  to arrest judgment as a 
matter of law for defects appearing in the record l" V e  think not. 
I t  nowhere appears in the record that  thc defendant raised any objection 
to the organization of the court until judgment had been rendered. I t  
has long been held in  this State that  the organization of the court may 
not be attacked by a plea to the jurisdictioli of the court for the reason 
that such a plea assumes that the court is validly created. Uerrril 1.. 

L'urneron ,  7 N .  C., l b l ;  S. c. lIul1, 142 K. C'., 710; A'. c .  Il'ood, 175 
S. C., 80'3; S .  v .  I ~ o ~ l f u g u e ,  190 S. C., 841; AS. 1'. L e a ,  203 S. C., 13 
(26) .  

A'. L .  Btr.cter, 208 X. C., DO, is not apfilicable to the facts in this case. 
I11 that  case it was held, a t  1). 94:  "We must hold that  in the absence of 
any order of the Governor that  a grand jury be d r a n n  at said term, the 
indictment returned a t  said time is void, and for that  reason the lr~otion 
of the defendant, first made in this Court, that  the judgment in this 
actloll be arrested, must be allowed. I f  n e  should hold otherniie, the 
defendant uould be deprived of a right guaranteed by the Constitution 
of thi. Statc. Const. of S. C.. Art .  1. *ec. 12." 

111 tlle ~3resent cause the facts are different from the U a x i e r  ( m e ,  
a u p r u .  The defendant was tried on appeal from the recorder'h court 
on a ~varrant .  There was no objection by defendant to this procedure. 
The warrant set forth the charge in clear language. 

Article I, sec. Id, of the Constitution provides : "No person shall be 
put to answer any criminal charge e . ~ c e p t  us  h e r e i n u f f e r  allolcted but by 
indictment, presentment, or impeachment." 

It has been held in S. r .  C'rooh, D l  N. C'., 536 (5-10)' that  the words 
"escept as hereinafter allowed" have reference to tlie succeeclilig section 
13 of thc Constitution, and particularly the last sentence therein: "The 
Legislature may, howver ,  provide other means of trial for p c ~ f f y  mis t le -  
m e n u o m  with the right of appeal.'' 
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I n  8. v. Lytle, 138 S. C., 738, it is said that  under this section indict- 
ment by grand jury is dispensed with. I n  the tr ial  ' ~ f  petty misde- 
meanors, a large class of inferior courts known commonly as "recorder's 
courts" has been established between the court of the justice of the peace 
and the Superior Court. The general laws for the establishment of such 
courts may be found in Consolidated Statutes, sections 1536-1608. 

I n  order that  these courts might be permitted to take cognizance of 
crime and t ry  criminals without indictment, all crimes Eelow the degree 
of felony have been declared to be ('petty misdemeanors." C. S.. 1541, 
subsection 3. 

r n d e r  the proceedings established in such courts, the complaint and 
warran-which, if necessary, must be construed togethe], (8.  v. Gupton ,  
166 N. C., 257)-have been established as the proper proceeding, just 
as has come down to us from the common law as to criines the vunish- 
ment of which is within the jurisdiction of a justice of the peace. C. S., 
1549, 1575, 4647, 4648. 

Under C. S., 1574, appeals are made from the r e c o r d d s  court to the 
Superior Court in the same manner as always made from the court of a 
justice of the peace to the Superior Court. X c S e e l e y  1 % .  Anderson, 206 
. C., 481. When the Superior Court sits upon an  appeal from a judg- 
ment of a justice of the peace in a criminal action, or a judgment of a 
recorder's court, i t  is sometimes said to be acting undei- the derivative 
jurisdiction of the court from phich  appeal is taken; che tr ial  is had 
upon the warrant  issued by the court which had jurisdic%ion and which 
is required to be transmitted to the court with the r e t u r : ~  to the appeal. 
Upon such an  appeal from an  inferior court for a conviction of a petty 
misderneanor-and, as will be seen under the section above referred to, 
all offenses below felonies are petty misdemeanors-thtt necessity of a 
bill of indictment in the latter court, that  is, the Superior Court, is dis- 
pensed with. S. v. Jones, 181 N .  C., 543; S. v. Quick ,  72 N. C., 241 
(242). Of course, x-here the case is beyond the jurisdiction of the 
inferior court, it  does not reach the Superior Court by ~ p p e a l ,  but only 
by the process of "binding over," and in such case only is an  indictment 
necessary. S. v. X c A d e n ,  162 K. C., 575. 

I n  cases determinable before a justice of the peace, and so by reference 
in a rrcorder's court, the action is tried on the n-arrant and must set out 
sufficiently the offense charged. A'. T. Jones,  88 N .  C., Oil. I t  may be 
amended in Superior Court. 3. c. Cauble, '70 N .  C., 62;  S. v. Koonce, 
108 h'. C., 752; S. 2). S o r m a n ,  110 K. C., 454. 

S. (3. Code, 1935 (Michie), see. 1452, is as fol101r.s: "Whenever the 
Governor shall call a special tern1 of the Superior Court for any county, 
he shall notify the chairman of the board of commissioners of the county 
of such call, and such chairman shall take irnrncdiate steps to cause com- 
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petent persons to be drawn and summoned as jurors for said te rm;  and 
also to adrertise the term a t  the courthouse and a t  one vublic d a c e  in 
every township of his county, or by publication of a t  least two weeks in 
some newspaper published in his county in lieu of such to~vnship a d ~ e r -  
tisement." 

The notice which is required to be published is designed not for the 
purpose of warning the jury of the coming term. These persons receire 
separate notices or summons. Rather, it  serves the purpose of notifying 
the public. Since the origin of our court system, i t  has been the uniform 
custom to publish our court proceedings. Except in special instances, 
the doors are alv-ays open for public hearings. C. S., 1452, requiring 
that notice be given, is designed for the purpose of insuring the continn- 
ance of this long established policy. I t  follows, then, that  the failure 
to comply with the statute goes to the set-up or organization of the court 
itself rather than  of the jury. Under the doctrine of the Ha71 case,  
s u p r a ,  an objection to the organization of the court may not be r a i ~ e d  
by appeal. We think the notice is directory and not mandatory. 

The point i n  question seems not to have been specifically ruled upon 
by our Cour t ;  however, i t  has been the subject of consideration else- 
where. While there is some conflict in the decisions, we think the better 
rule is that statutes requiring notice of special terms are merely direc- 
tory. 8. v. 8 h a n l e y ,  38 W. Va., 516; S o r t h w e s t e r n  F u e l  C'o. c. K o f o d ,  
74 Minn., 448; S. u. C laude ,  35 La. Ann., 71 ; Blirnrn v. Corn., 7 Bush 
(Ey.), 320. 

We do not think that  defendant was prejudiced by the irregularity. 
We think, although no notice was giren in accordance with the statute, 
that  these directory matters ordinarily should be complied with by the 
proper authorities. 

F o r  the reasons given, we find 
N o  error. 

STATE v. BRAXTLEY THORKTON. 

(Filed 7 -4pri1, 1037.) 

Homicide §§ 11, 27f-Person upon whom unprovoked murderous assault 
is made may stand ground and kill adversary i f  necessary in sclf- 
defense. 

The evidence tended to show that defendant, an employee of a filling 
station, was engaged in his duties a t  the station a t  the time of the killing, 
that after some argument with deceased, who came to the filling station 
in a drunken condition, and wanted defendant to go with him some dis- 
tance to start his car, he told deceased, who had been using loud and 
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profane language, to go home in accordance with previo~is requests of the 
owner of the station, that deceased thereupon got up and advanced toward 
defendant in a threatening manner, and that defendant &truck him with a 
lightwood knot, that deceased went off, but started back, that defendant 
then went into the store of the station and got his gun, came outside and 
started to sit down when deceased rose from the bench upon which he 
was sitting and started toward defendant with an open knife, that defend- 
ant ran around the corner but was blocked by a stand ng car, and that 
he then turned and warned deceased not to approach further, and shot 
and killed deceased as he continued to advance. Held:  An instruction 
upon the law applicable when defendant provokes the fight in which he 
kills his adversary, though correct on this aspect, is erroneous as failing 
to instruct the jury as to the law applicable to the favts shown by the 
evidence, C. S., 564, but the court should have instructed the jury that 
where a person, without fault, is made the subject of n murderous assault, 
he need not retreat, but may stand his ground and kill his adversary if 
necessary to save his life or protect himself from great bodily harm, the 
necessity to be determined by the jury on the facts as they appeared 
to defendant. 

APPEAL by defendant from Cranmer, J., a t  December Term, 1936, of 
JOHKSTON. New trial. 

The defendant was tried on an  indictment in which he mas charged 
with the murder of John  Brascus Webb. C. S., 4614, and C. S., 4642. 

When the action was called for trial, the solicitor for  the State 
announced to the court that  he would not contend that  on the evidence 
which he would offer for the State the defendant is guil-y of murder in 
the first degree, but would contend that  the defendant is guilty of murder 
in the second degree or of manslaughter, as the jury should find the 
facts to  be from all the evidence. The  defendant entered a plea of not 
guil ty;  he relied upon his plea of self-defense. 

The evidence a t  the trial tended to show that  about 10 o'clock on a 
Saturday night in August, 1936, a t  a filling station in  Johnston County, 
which was owned and operated by Willie Parker,  the defendant Brantley 
Thornton shot and killed the deceased, John  Brascus W ~ b b ;  that  a t  the 
time he shot and killed the deceased the defendant was a t  the filling 
station, engaged in the performance of his duties as :In employee of 
the owner and proprietor, Willie P a r k e r ;  and that  the deceased, after 
he had been repeatedly requested by both Willie Parker  and the defendant 
to leave the filling station, because of his intoxicated condition, did so, 
but within a short time returned to the filling station, and remained 
there until he was shot and killed by the defendant. 

The defendant Brantlcy Thornton, as a witness in his own behalf, 
testified as follow: 

"I knew J o h n  Brascus Webb. I knew his reputation as a dangerous 
and violent man. I t  was bad. 

"I am 24 years of age, and am a married man. I have a wife and 
two children. During the year 1936 I was employed by Willie Parker  
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to work at his filling station in  Johnston County. I was a t  work a t  the 
filling station on the Saturday night in August, 1936, when John  
Brascus Webb was shot and killed. I had been to Benson. I got back 
to the filling station about 9 o'clock that  night. As I drove up, I saw 
John Brascus Webb leaving in his automobile. I did not speak to him, 
nor did he speak to me. We had had no trouble that  night, or a t  any 
previous time. After he had driren away from the filling station, in a 
short time he came back and said that  his autoniobile had 'knocked off' 
on liirn. H e  wanted someone a t  the filling station to go with him to his 
automobile and help him crank it. There were eight or ten men stand- 
ing about the filling station. Somr of them went with him to his auto- 
mobile and tried to start it. After they had been gone about ten or 
fifteen minutes, John  Brascus Webb came back to the filling station and 
asked me to go 11-ith him to his automobile. H e  had been drinking, was 
intoxicated, arid was staggering around. I told him that  I could not 
leave the filling station. H e  said:  'God damn you, you don't want to 
go.' H e  turned from me and called Willie Parker.  Willie Parker  told 
him that  he could not help him with his automobile-that he did not 
have a bumper. H e  said to Willie Pa rke r :  'You do not want to help 
me.' Willie then told him to go home-that he was in no condition to 
drive his automobile, if he could get it started. H e  kept hanging 
around, cursing and worrying ererybody a t  the filling station. TT'illie 
Parker left the filling station, and went home. After Willie Parker  
left, Webb also left. I Ie  went toward his automobile, which was a short 
distance from the filling station, on the highway. After he had been 
gone about ten minutes, he came back to the filling station and asked me 
~ r h e r e  Willie Parker  was. I told him that  MTillie Parker  had gone 
horne. H e  then \rent off towards Willie Parker's home. Hc soon came 
hack to the filling station. There was no one with me then except John 
Blackman, who had come to the filling station after Willie Parker  left. 
H e  and I were standing under the shed, talking, when T e b b  came back 
from T i l l i e  Parker's horne. H e  again asked me to go with him to his 
automobile and help him start  it. I told him that  I had nothing to pull 
the autonlobile with, and that  I could not leave the filling station. While 
T e b b  and I were talking, Willie Parker  came back to the filling station. 
TTebb asked Parker  again to help him with his automobile. Willie 
Parker  told him that he 1.r-as fixing to leave the filling station, and could 
not help him with his automobile. We had closed the store a t  the filling 
station for the night but had not locked the front door. Willie Parker 
soon left the filling station, and Wrbb again went to his automobile. At  
this t h e  Luther Lee drove up in  his automobile. Willie Parker got 
into Lee's automobile and called me. I ~l-ent  to Lee's automobile and 
stood there for a few moments talking with Parker  and Lee. John  
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Brascus Webb came back from his automobile while we were talking. 
H e  was then cursing everybody and everything in  sight. H e  was drunk. 

' T h e n  I left Luther Lee's automobile. I went toward the store. I 
squatted down on the cement near the oil drum. Webb zame up and sat 
do~vn between John  Blackman and Melvin Hudson, who were sitting on 
a benc-h a t  the filling station. H e  continued to curse. I said to h im:  
'You had better leare licre and go where your automobile is. Willie 
Parker  has told you to leave three times. 1 want you t:, leave and stay 
away from here. W e  don't want you here. Leave and stay away.' A 9  

I said this to him, he reached his hand into his hip pocket, and started 
toward me. I stepped back, reached down and picked u p  from the 
ground a lightwood knot, which we used about the filling station. When 
I rose up, TTcbb came toward me again. I struck liinl on the left 
shoulder with the lightwood knot. I Ie  then turned and TI-ent off across 
the road from the filling station. Melvin Hudson got up  from the bench 
on n.liich he had bcen sitting and started after Webb. I: called to h im:  
'Come back here. We are not going to have any troub e here tonight.' 
H e  came back and I went toward the store. When I got to the storfa, 
John Brascus Webb was coming back to the filling station. H e  was 
cursing and saying: 'Somebody is going to meet his doom tonight.' I 
went into the store and got a gun, which I put in my  pocket. I did this 
for my protection. I knew Jolin Brascus Webb's reputation. I was 
afraid of him when he mas drinking. 

"When I came out of the store I went to my right and started to sit 
down. When I got half-way down, Webb got off the ber ch on which he 
was sitting, and struck a t  me with a knife. Laster Smith was sitting on 
the bench. T h e n  Vebb  brushed by him, he got u p  and r an  to his left. 
I turned to my right and Webb was right after me. I ran  around the 
corner into a jam made by an  automobile which was standing there. I 
turned to Webb and said : 'Don't come any closer to me; f you do, I will 
shoot you.' H e  made another step and I shot. At  that  time he had his 
arm up and was coming toward me. The first bullet hit him in his left 
side, but did not stop him. H e  kept coming toward me. H e  threw u p  
his left arm and I shot him a second time. H e  was then about three 
feet from me. 

"When I ran  around the corner, I did not know I was going to get 
into a jam. I went around there to get out of Webb's reach. John  
Blackmail made a lunge a t  Webb as he was going around the corner after 
me. When I shot the second time, Blackman said : 'Brantley, you have 
done enough.' Webb had his knife in  his right hand when I shot the 
second time. After I shot, he shut his knife, and walked back, saying: 
'I'll see you in the morning.' H e  walked around a post, began to stagger, 
and soon fell on his face. After Webb died, I told Willie Parker  to go 
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after the sheriff. I remained a t  the filling station until the sheriff came 
and took me into custody." 

Evidence offered by the defendant tended to show that  the defendant 
is a man of good character, and that  the reputation of the deceased, as a 
dangerous and violent man when he was intoxicated, mas bad. 

The testimonv of the defendant as a witness in  his own behalf was 
corroborated bv witnesses for both the State and the defendant. 

I n  its charge the court instructed the jury as follows: 
"A man is permitted to kill i n  self-defense. H e  may do so whenever 

it is nece>sary for him to do so in order to prevent his own death or his 
great bodily harm. H e  may (lo so when it is not actually necessary if 
he believes it to be necessary, and he has reasonable grounds for that  
belief, but the jury and not the defendant are the judges of ~vhether or  
not his grounds are reasonable. 

'(I further instruct you, gentlemen of the jury, that  a man cannot 
inroke the right of self-defense if there be reasonable opportunity to 
retreat and aroid the difficulty. 

"The State contends in this case that  the defendant had all the count7 
to retreat i n ;  that  he could have gone into the store; that  instead of 
getting the pistol and arming himself, and coming out to meet this 
drunken man he could have locked the front  door from the inside. gone " 
out the back way, and thus avoided the shooting of the deceased. 

"The State contends that  the deceased was drunk, that  his reason ri-as 
dethroned by the use of alcohol, and that  when the defendant struck him 
with the lightwood knot, he immediately went off, did not resist the 
defendant, or offer to fight him. The State contends that  the defendant - 
started the fight, and that  you ought to so find. 

"This is the law, gentlemen of the jury, and I instruct you that  when 
a man provokes a fight by unlawfully striking another and in the prog- 
ress of the fight kills his adversary, he will be guilty of manslaughter, 
a t  least, though he thought a t  the precise time of the killing that i t  was 
necessary for him to kill i n  order to save his own life. I n  other words, 
if a man starts a fight, and then afterwards i t  is necessary to kill in 
order to sare  his own life, he would be guilty of manslaughter, at least, 
because he started the fight. 

"I instruct you, gentlemen of the jury, that  the following is the law:  
When a man  enters a fight willingly, that is to say, voluntarily, aggres- 
sively, without legal excuse, he cannot invoke the doctrine of self-defense 
until he has quit the fight and given his adversary notice that he has 
quit." 

The defendant i n  apt  time excepted to these instructions. 
There was a rerdict that  defendant is guilty of manslaughter. The 

jury recommended the defendant to the mercy of the court. 
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It was ordered and adjudged by the court tha.t the defendant be con- 
fined in the State's Prison for a term of not less than ten or more than 
twelve years. 

The defendant appealed to the Supreme Court, assigning numerous 
errors in the trial. 

A t f o r n e y - G e n e r a l  Seatoell  a n d  r l s s i s f a n t  A t to rney -Genera l  Xc , l l u l l an  
for  the  S t a t e .  

L. L. L e v i n s o n ,  P. G .  L e e ,  and L a r r y  F. W o o d  for  f h e  d e f e n d a n f .  

cox so^, J. The evidence for the defendant a t  the trial of this action, 
if believed by the jury, showed that  the defendant did not enter into a 
fight with the deceased willingly and unlawfully, either a t  the time the 
defendant struck the deceased with the lightwood knot which he had 
picked up from the ground as the deceased was advancing upon him, in 
a threatening attitude, or, subsequently, when the defendant shot and 
killed the deceased, who was again advancing upon the defendant, with 
an  open knife in his right hand. On each occasion the deceased, and not 
the defendant, was the aggressor. The defendant had not provoked the 
assault, uDon him by the-deceased. and was free from f a h t .  A11 the 
evidence showed that  a t  the time of the homicide the defendant mas a t  
a place where he had a right and where i t  was his duty as a n  employee 
to be. The deceased, after he had left the filling station, in con~pliance 
with the repeated requests of the owner and of the defendant, returned 
and, as the defendant was about to sit down on a bench at the filling " 
station, assaulted him, with a knife. The defendant did not shoot the 
deceased until he had warned him that  he would do so if he continued 
to advance upon him with the knife in his hand. 

An examination of the charge of the court to the jury fails to disclose 
any instruction as to the law applicable to the facts a's shown by the 
evidence for the defendant. The  instructions as to the lam of self- 
defense, while correct as general propositions, lvere not in compliance 
with the mandatory provisions of the statute. C. S., 564. 

I n  8. o. B l e ~ i n s ,  138 N. C., 668, 50 S. I<., 763, it is sa id :  "I t  has 
been established in this State by several well considered decisions that  
where a nlan is without fault, and a murderous assault, is made upon 
him-an assault with intent to kill-he is not required to retreat, but 
may stand his ground, and if he kill his assailant and it is necessary to 
do so in order to save his own life or protect his person from great b o d i l ~  
harm, it is excusable homicide, and will be so held (S. c. H a r r i s ,  46 
S. C., 190 ;  S .  c. D i x o n ,  $5 N .  C., 275;  S.  I:. I I o u g h ,  12'S If. C.. 663) ; 
this necessity, real or apparent, to be determined by the jury on the facts 
as they reasonably appeared to him." 
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The failure of the court to indruct  the jury in accordalice with this 
~vell  settled principle (S. 7%. Host, 192 N. C., 1, 133 S. E., 176) was error. 
for a h i c h  the defendant is entitled to a new trial. I t  is so ordered. 

Ken trial. 

S T A T E  r. S I S A  POPE GODWIN. 

(Filed 7 April, 1937.) 

Honiicide 33 11, 27f-Person upon whom unprovoked murderous assault 
is made may stand ground and kill adversary if necessary in self- 
defense. 

Defendant, on trial for homicide, introduced evidence that she was on 
the screened porch of her home when deceased, her husband, came to 
her home, that  a s  he opened the screen door of the porch he got a pistol 
from his pocket and started shooting, that defendant then got :I pistol 
and returned his fire, and that both of them were wonlided in the fight, 
and that  deceased died a s  the reqult of his 17-onnds in a fmT minutes there- 
after. Held: It was error for the court to fail to charge the law upon 
the facts a s  shonn by defendant's evidence, that a person upon whom a 
murderous assault is made and who is without fault, is not reqnirecl to 
retreat. bu t  may stand his ground and kill his itdrersary if i t  appears to 
him to be necessary to save his oTn life o r  protect himself from great 
bodily harm, the nccccsity to be determined by the jury on the facts a s  
they appeared to defendant. C .  S., 564. 

,\PPEAL hy defendant from Crnnnler, J., a t  November Term, 1936, of 
HARKETT. trial. 

The defendant n a i  tried on an  indictnlrnt in which she was rharqed 
v i t h  the murder of Furnian E. Godwin. C. S., 4614, and C. S., 4642. 

When the action was called for trial, the solicitor for the State 
announced to the court that  he would not contend that  on the eridence 
which he ~vould offer for the State the defendant is guilty of murder 
i n  the first degree, hut would contend that  she is guilty of murder in the  
second degree or of manslaughter, as the jury should find the fact? to 
be from all the eridence. The defendant entered a plea of not guil ty;  
she relied on her plea of self-defense. 

The evidence for the State tended to show that  between 4 and 5 
o'clock p.m., on 7 July,  1936, a t  her home in or near the town of Dunn 
in Harnet t  County, S o r t h  Carolina, the defendant shot and killed the 
deceased. Fu rman  E. Godwin; that  the deceased was the husband of the 
defendant, and that  she shot him with a pistol, when he came on the 
back porch of her home, 71-ithin ten or fifteen minutes after she had 
returned to her home from a visit to the home of her parents; that  on 
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several occasions shortly prior to the homicide the defendant had threat- 
ened to kill the deceased; and tha t  the defendant as shth mas returning 
to her home on the day of the homicide had a pistol in her possession, 
which she exhibited to several persons, saying that  she had the pistol 
for her protection. 

After he mas shot, the deceased went out of the porch into the yard 
of defendant's home, where he soon died of his wounds. There were 
a t  least three wounds on the body of the deceased, each caused by a pistol 
shot. The chief of police of the town of Dunn testified that  when he 
went to the home of the defendant, immediately after the homicide, he 
found the body of the deceased lying on the ground in the back yard, 
with a pistol beside him, between his thumb and his elbov. The defend- 
ant  was then in  the house, lying on her bed. There were rounds  on her 
body caused by pistol shots. She was under the care of a physician and 
on his advice was taken immediately to a hospital, where she remained 
for several weeks. An  examination a t  the hospital disclosed that  her 
wounds were superficial. 

Nrs .  J. C. Pope, a witness for the defendant, testified as follows: "I 
am the mother of Sina Pope Godwin. She came to my  home the night 
before the homicide, and spent the night there. She f "equently spent 
the night a t  my  home. She  left my  home the next m x n i n g  between 
9 and 10 o'clock, and went to her home; she returned to my home, bring- 
ing with her a small suitcase, and some of her clothes. She remained 
a t  my home until after dinner. She  and I left my  home in  her auto- 
mobile about 3 o'clock p.m. We first drove to a filling stittion, ~vhere  we 
got some gas. We then drove to the home of my  son, Albert Pope. 
When we got there, his wife said to me that  she was just fixing to go to 
my home. We told her that  we would take her and her baby there in 
defendant's automobile. She  got into the automobile with her baby, and 
we drove to the home of the defendant. When we drove into the yard 
there, the defendant got out of the automobile, saying: 'I believe I will 
feed my  biddies.' She  went to the barn, and got a buvket of chicken 
feed; she fed her chickens; she caught a chicken and gave i t  to me ;  she 
then spoke to some boys who were plowing near her house; she did not 
have a pistol in her hand a t  this t ime; she did not have a pistol while 
we were together i n  the automobile. 

"After she spoke to the boys, she went into the hous:. I could see 
her on the screened porch from the automobile i n  which I was sitting. 
She first went to the refrigerator on the porch and took the pan which 
was under the refrigerator to the sink and emptied it. While doing 
this, she spilled water from the pan on the floor of the porch. She got 
a broom and was sweeping up the water. While she was doing this, 
Furman Godwin drove up into the yard in his automobile. H e  got out 
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of the autoniobile and passed 71s as he went toward the house. H e  said 
to us, 'Howdy.' We replied, 'Hox~dy.' H e  looked like he was niad as 
fire. H e  went toward the steps leading to the back porch. 'A'hen he 
was on the second step, he opened the screen door with his left hand, 
and put his right hand into his hip pocket. I cried out :  'God save my 
child.' As soon as he got his pistol from his hind pocket, he began to 
fire a t  the defendant, who was then on the porch, which was ellclosed 
by a screen. When he had fired a t  her two or three times, the defendant 
said:  'Oh, Furman, please don't kill me.' They then ran together on 
the porch. H e  knocked her back against the pump. Shc reached 01-er 
and got a pistol which mas lying on the pump shelf. After that, they 
x17ere both shooting. She ran out of the porch and as she came down the 
steps she dropped her pistol and cried out to me, 'Oh, X a ,  17n1 killed; 
I 'm killed.' The  blood mas flying from her hand. Furman then came 
out of the porch with a pistol i n  his hand. H e  went around the corner 
of the Louse, staggered, and fell to the ground-dead." 

There was other evidence on behalf of the defendant tending to support 
her contention that  she shot and killed the deceased in defense of her 
own life. This evidence was contradicted by eridence for the State, 
which tended to suunort the contention of the State that  defendant is 

A A 

guilty of murder in the second degree, or, a t  least, of manslaughter. 
I n  its charge, the court instructed the jury as follows: 
"The law of S o r t h  Carolina is that  a person has a right to kill in self- 

defense. H e  may do so whenever i t  is necessary for-him to do so to 
defend his ow11 life or to protect lliniself from great bodily harm. H e  
may do so when i t  is not actually necessary, if he believes it to be neces- 
sary and has a good ground for his belief. Bu t  the jury and not the 
defendant ar r  the judges of whether the ground is reasonable. 

"I further instruct you, gentlemen of the jury, that  a prisoner cannot 
invoke the right of self-defense if there be opportunity to retreat and 
avoid the difficulty. 

"Furthermore, a person clainiing the right of self-defense, and exer- 
cising it,  must do so in  good fa i th  and with reasonable firmness, and if 
niore force is used than is necessary in the circumstances, the defendant 
would be guilty, a t  least, of manilaughter. 

"I instruct you in this case, that  if you find that  the defendant was 
acting in sell-defense, she must have done so in good fai th and with 
reasonable firmness. I f  she used more force tllan n a s  necessary under 
the circumstances, you, the jury, and not the defendant, being the judges 
of whether or not she used more force than was necessary, she would be 
guilty, a t  least, of manslaughter. 

"There is aiiotlier phase of this case to which I invite your attention. 
The defendant contends that  they were fighting, and that  she was 
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fighting to save herself; that  her husband began the assault on her and 
that  she replied. I further instruct you, gentlemen of the jury, tha t  a 
person cannot invoke the claim or right of self-defense if he enters the 
fight willingly. That  means voluntarily, aggressively, and without legal 
excuse, unless and until he abandons the combat and his adversary has 
notice that  he has abandoned the conflict; and hence, in this case, if you 
find from the evidence that  the prisoner, Sina Pope Godwin, entered the 
fight with her husband willingly, that  is to say, aggressively and without 
legal excuse, she cannot claim or make the right of self-defense, or invoke 
the right of self-defense unless and until she abandoned the fight or 
combat, and that  her husband, Fu rman  Godwin, had notice that  she had 
abandoned the fight or combat." 

The defendant in apt  time excepted to these instructions, and to the 
failure of the court to instruct the jury as required by C. S., 564. 
There was a verdict that  defendant is guilty of murder i n  the second 
degree. The jury recommended the defendant to the mercy of the court. 

I t  was ordered and adjudged by the court that  the defendant be con- 
fined in the State's Prison for a term of not more than fifteen or less 
than tc.n years. The defendant appealed to the Suprems Court, assign- 
ing numerous errors in the trial. 

Atforney-General Seawell and ilssistant ilttorney-General McllI.ullan 
for f l ~ e  State. 

Ross Le- Ross, J .  R. Young ,  and J .  A. Jones for de fc?danf .  

COXNOR, J. Conceding ~ r i thou t  deciding that  the instructions of the 
court to the jury a t  the trial of this action, which the defendant assigns 
as error on her appeal to this Court, are correct as gene]-a1 propositions 
of law. and are applicable to the facts as shown by the evidence for the 
State, we must hold that  there was error in the failure of the court to 
instruct the jury as to the law applicable to the facts as shown by the 
eviden~e for the defendant. C. S., 564. I f  the facts with respect to 
the homicide are as shown by the evidence for the defendant, and the 
jury shall so find, the defendant was not required to retreat before she 
could invoke her right to kill her assailant in defense of ,ier own life, or 
in protection of her own body from great harm. See 8. v. I 'homton,  
nn f e ,  413. When an  attack is made with a murderous intent, the person 
attacked is under 110 obligation to fly, but may stand his ground and kill 
his adversary, if need be. S .  v. Glenn, 198 N .  C., 79, 150 S. E., 663. 
This principle is so ~ r e l l  settled in  the law of homicide in  this State that  
no citation of authority in its support is necessary. See S. I> .  Bryson, 
200 PI'. C., 50, 156 S.  E., 143;  8. v. Dills, 196 N. C., 457, 146 S. E., 1 ;  
S .  1 % .  Gnddy, 166 S.  C., 341. 81  S. E., 608; S. c. Blevins, 138 S. C., 668, 
50 S. E., $63. 
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FERRELL v. IXSURANCE Co. 

As the defendant is entitled to a new trial for  error in the failure of 
the court to instruct thc jury as required by the statute (C. S., 564))  we 
shall not discuss other assignments of error on this appeal. These 
assignments of error tend to sustain the contention of the defendant that  - 
her conviction of murder in the second degree in this action was the 
result of the failure of the court to give her the protection of well settled 
principles of law a t  her trial. 

The defendant is entitled to a new trial. I t  is so ordered. 
Kew trial. 

L. C. FERRELL AND WIFE, OPHELIA MAT FERRELL, AND R. J. DAWSOX 
4x11 WIFE. KATIE IVEP DAWSON, v. METROPOLITAN LIFE INSUR- 
ANCE COMPANY, AND J. GRASBERY TUCKER A N D  LEON S. BRASS- 
FIELD, SCBSTITUTED TRUSTEES. 

(Filed 7 April, 1937. ) 

Trusts g Sb: Wills 33f-Devise for benefit of devisees with full power 
of disposition held to empower devisees to mortgage the land. 

Testator devised the lands in question to certain of his children with 
limitation over to certain other children if devisees died without surviv- 
ing children, mid by codicil provided that devicees should have the right 
to cliqposc of their respective shares by deed or will in fee, with limitation 
orer in the event they should die n-itl~out survi~ing children m ~ d  without 
haring diqposed of the property. Elcld: The devise was for the benefit 
of the devisees, and the unrestricted power of disposition included the 
power to mortgage, and a deed of trust executed by one of the devisees 
is a ralid e~icumhrance on his allotted share of the land. 

AFPEK by plaintiffs from Spears,  J., at  Kovember Term, 1936, of 
LEXOIR. Affirmed. 

This is an action brought by plaintiffs against defendants to cancel a 
certain note, secured by deed of trust, vhich  had been duly recorded, 
held by defendant.; as a cloud upon the title of plaintiffs to the certain 
land in cont rorery .  The property was adrcrtiqed and plaintiffs applied 
for and were granted a restraining order. 

J e r ry  Sutton nlade and executed a certain will and codicil to same, 
TI-hich was duly witnessed and probated in the record of wills in Lenoir 
County, S. C. The material part of the nil1 to he considered is as 
folloTvs : 

"Item 7. I give and devise to rriy sons, Charles Sutton, John I. 
Sutton. and Clarence Sutton, all my lands \vllererer situated of which 
I may die seized and not otherwise herein derrised. To h a w  and to hold 
to thcrn and their heirs, but if either of my said sons shall die without 
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lawful children, then I devise the interest of such son or sons so dying 
to my  surviving children born of my  second wife, who:;e maiden name 
was Sallie Ivey. And in  that  event, the word children shall be con- 
strued to mean that  they shall take per stirpes and not per capita. The 
lands devised to my  said three sons in  this item is given and devised to 

u 

them upon this express condition: That  my said three sons, Charles, 
J o h n  I., and Clarence, and each of them, shall, within a reasonable time, 
pay over and deliver to my  daughters, Octavia B. Herring, Ella Moore, 
Hepsv Sutton, and Sarah  Sutton, and h v a  Sutton, such sums of me 
(mbniy) as they, my  said sons, shall be entitled to ahd receive from the 
Mutual Benefit Life Insurance Company, the same being Policy No. 
185894, now in force on my  life and dated February 5'4, 1893. Such 
amounts shall be held by my  said daughters as their property when so 
paid over. And if either or  any of my said sons shall be a minor or 
minors a t  the time of my death, i t  shall be the duty of their guardian 
to pay the said insurance money to my said daughters within a reason- 
able time. And if m y  said sons shall fail and decline to pay over their 
interest in said insurance money, or if their guardian shall fail to pay 
the same, or if for  any cause the said policy of insurance shall not be 
paid to the beneficiary named in  the policy, then, in either event, I devise 
the said lands to all of my children born of my said second wife, except 
my son Jeremiah Sutton, who has already been provided for. To h a ~ e  
and to hold the same to them and their heirs." 

The material part  of the codicil to be considered is as follows: "Item 
4 th :  At  the end of I tem '7 of my said will, add the following: I t  is my 
will that  my  said sons, having paid over the insurance money as directed 
in  this item, shall have the right to dispose of their resptxtive shares by 
deed or will in fee, but if either or all of them shall die without issue 
seized and possessed of their share, then I devise the shares of such as 
shall die without issue and without having disposed of the same to my 
other children born to me by my  said Ivey wife, except my son, J e r ry  
Sutton, who has already had his share of my estate. I; is further my 
desire in the division of my said lands mentioned in  this item among my 
said three sons, that  the residue and premises surrounding same now 
occupied by me shall be on the share allotted i n  the said division to my 
son, Clarence Sutton, all my said three sons to have an  equal share in 
value of said lands. I n  testimony whereof, I, the said Jeremiah Sutton, 
in all things and respects ratifying and confirmin my  said will, 
except as modified in this codicil, have hereunto set my  hand and seal, 
this 9th day of March, 1895. J e r r y  Sutton (Seal)." The codicil was 
duly witnessed. 

On :iO August, 1926, A. Clarence Sutton made and executed a note 
for $3,500 to the Metropolitan Life Insurance Company, secured by deed 
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of trust on the land in controversy to the Raleigh Bankinq and Trui t  
Con~pally, trustee. J. G r a n b r r ~  Tucker and Leon S. Brassfield, defcnd- 
ants, were duly substituted as trustees. A. Clarence Sutton and wife, 
Mollie Bell Sutton, on 2S December, 1935, deeded the land in con t ro~e~ . sy  
in fee to plaintiffs in this action. 

The parties waived a jury trial. The court below found certain facts 
and rendered judgment in favor of defendants : "The court considers, 
adjudges, and holds as a matter of l au ,  that the said nil1 and codicil of 
Jeremiah Sutton fully autllorizerl -1. Clarence Sutton to exwute a valid 
and binding mortgage or deed of trust in fee simple on the lands devised 
to him by said nil1 and codicil. TITherefore, tlw court iq of the opinion 
and holds as a matter of law, that  the power g i ~ e n  A. Clarence Sutton 
by the codicil is a poner given for the benefit of the ou ner  h i w s c l f ,  and 
should he more broadly construrd than a mere poner given to a donee 
having no estate or interest in the subject mat ter ;  and that  a liberal 
and broad construction of the power necesqarily leads to tlie conrlusion 
that A. Clarence Sutton had the legal right to execute a valid and hind- 
ing deed of trust on the land in que.tion, and that tlie substituted trustees 
have the right to proceed to exerci>e the poner of sale conferred by the 
terms of the deed of trust, and that  their deed d l  convey to the pur- 
chaser a fee simple title to the land described in said deed of trust," etc. 

The plaintiffs excepted and assigned error to the judgment as signed, 
and appealed to the Supreme C'ourt. 

R. F .  H o k e  Polloclc a n d  J o h n  G. Dnwson for  p la in t i f f s .  
W i n s t o n  c6 T u c k e r  f o r  de f endan t s .  

CLARRSOS, J. The only question presented by this appeal: Did 
A. Clarence Sutton, under I tem i of the will of his father, J c ren~ iah  
Sutton, and the codicil thereto, hare  the right to borrow from defendant 
Metropolitan Life Insurance Company the sun1 of $3,500, and secure 
same by deed of t rus t?  We think so. 

The authorities are not harmonious. The codicil, in part, is as fol- 
lows: "It  is my will that  my said sons . . . shall have the right to 
dispose of their respective shares by deed or will in fee, but if either or 
all of them shall die without i swe seized and possessed of their shares, 
then I d e ~ i s e  the share of such as shall die without issue and without 
having disposed of the same to my  other children," etc. The  sons paid 
the insurance money as directed. 

I n  S h a n n o n h o u s e  Y. W o l f e ,  191 S. C., 769 (774), is the following: 
"A clear expression of the proper construction of power to mortgage 
occurs in the case of Hamilton c. Hamilton, 149 Iowa, 329, and is as 
fo l low : 'Queition is further raised whether, under the power given in 
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the will, the plaintiff may mortgage the property. That  a mere naked 
po~ver to sell giren to an  agent or attorney, or to the trustee of any 
ordinary trust, does not include the power to mortgage it; ~vell  settled by 
the weight of authority. I n  such case the power is to be strictly con- 
strned, and will not be cste~idetl to corer an act not clearly n-ithin the 
terms of the instrument by which i t  was created; but a different rule has 
often beell applied where a testamentary poner has been given, not for 
the hencfit or profit of the donor, but in the furtherance of some benefit 
which the donor confers upon the donee. 'The language creating such 
a power is to be liberally construed to promote the purpose or intent of 
its creation. and, if the power to sell is amplified by other ~vords of 
broader or more general nieaning, and the circumstances under which the 
gift is made be not such as to forbid that  construction, the authority to 
mortgage for the purpose expressed in the writing may be inferred.' " 
See T r o y  I*. l lro?y,  60 N .  C., 624;  .Hicks  C. W a r d ,  107 S.  C., 392; P a r k s  
1,. R o b i n s o n ,  13s  X. C., 269; X a b r y  c. B r o w n ,  162 N .  C., 217; Roane  c .  
h ' o b i t ~ s o u ,  189 S. C., 628. 

I n  21 R. C. L., p. 7S0, is the following: '(-lad i t  wculd seen1 to be 
unquestioned that  the donee of a power of sale which is unlimited and 
is to bc exercised for his own benefit may execute a mortgage under the 
power." 

I n  92 A. L. R., Anno., p. 882, under T o w e r  of Sale as including 
poner to mortgage," a t  p. 859, we find: "It  has been held, or a t  least 
stated, in a few cases, that  a power of sale in an  instruniei~t conferring 
such pover, particularly where the pover of .ale is unrestricted by other 
language in the instrument, impliedly conftm authority on the donee 
of the p o w r  to mortgage the property (citing numerous authorities). 
Sonie of the cases adhering to this rule have proceeded on the theory 
that  a mortgage is a conditional sale," citing authorities, A t  p. 890: 
"Where an  estate is devised to one for life with power to 'jell and convey 
the same by deed (par t  or all of i t ) ,  the proct~eds to be usxl  for devisee's 
comfort and otherwise as he may think prolx'r,' the power may be euer- 
cised by the execution of a mortgage. I i e l i t  v. -1~0m-I'SCTL (1391), 153 
Mass., 137, 26 IT. E., 427, 10 L. R. A, 756, 25 Am. St. Rep., 616. I n  
other n-ortlb, a11 absolute and unrestricted power to sell for the benefit 
and in the discretion of the devisee of the power includes a power to 
mortgage. Ibid." 

TVe have examined the case of I I c n d  v. T e r n p l e ,  51 Tenn. Reports, 34, 
cited by plaintiffs. That  case mas construing a marriage settlement. 
The other cases cited Tve do not think necessary to distinguish, from the 
view we take of the language in  the will i n  this case. The able brief 
of the plaintiffs is persuasive, but not controlling. 

Fo r  the reasons given, the judgment of the court below is 
,lffirmed. 
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SAMUEL 13. WELLS V. JEFl. 'EItSOS STASDARD I , IFE  ISSUI IAiS( ' I .~  
CONPAST,  

S.iZITEL B. WELLS,  L \ ~ I ~ \ I I X I S I R ~ T O R  O F  T I I E  E S I  1 1 ~  OF MART SICIIOI ,SOS 
WELLS.  DECEASED, r. J E F F E R S O N  STANDARD L I F E  ISSUItAS('I3 
COMPANY, 

and  

ZIARTIIA J. KICIIOLSOS r .  J E F F E R S O S  STASDARD LIFE ISSTIt , \S( 'E  
COI\IPAKP. 

(Fi led  T April. 1937.) 
1. Insurance § 13- 

Laws in force a t  the  times of thc~ i s smncc  of :I policy of insurxnce 
become a pa r t  of tlic contract. and  s t i p u l x t i o ~ ~ s  in t h r  11olicy cmltrnry to 
s ta tu tory  provisions nre  of no effect. C. S., G'2Si. 61'SS. 

2. Insurance 5 3 l b M a t e r i a l  misrepresentation for which policy mag be 
avoided is one which would influence insurer in making contract. 

I t  is  pro.iitled by C. S.. @%!I, t ha t  mi s r rp r r sc~~ t : r t i o~ i s  in a n  npp1ic:~tion 
for  insurance will not prevent ret.ovclry on tlle policy ~ui less  t he  misreprc- 
sentations a r e  f r aud~ i l cn t  or ni:ntc~ri:~l. : ~ n d  under this scction nll rcLpre- 
sentations whicli would natura l ly  inflncncc the  jnclg~nent of insnrer i n  
making the  contract a r e  material ,  autl i t  i s  not necwsary tha t  they be 
f r :~~i t ln lcnt  in order to bar  n rc3co\-cry. but a stipnlaticnl in tlie policy tlint 
al l  rel~resentations in t he  application should he decmccl nlatcrinl is  c011- 
t r a ry  to tlie s ta tu tory  provision, and  i s  of no effect. 

3. Same--Whether misrepresentation w a s  material, entitling insurer to 
avoid policy, held question for jury on evidence in this case. 

The  evidence, considered in the  light most fnrornble to  plaintiff, tended 
to  s h o ~  t h a t  insured s ta ted  in her  application for  insurance tha t  slie had 
not co~isnlted a doctor fo r  :ui)- cause other t h : ~ n  :IS tliscloscld ill the  :11,pli- 
cation. while i~isurccl had  consnltc~(1 a physicinn who detcrnlincyl tha t  she 
had n mild form of malaria c;tusing one-half tleprcc of fctrc.r, tlint a t  the  
t ime of signing tlie applicatio~i i~isnretl  h : ~ d  conlpltltc,ly rwovcrvtl :n~id tlint 
the  ma l :~ r i a  n-ns ill no way :I cali,qr o r  con t r i l~u t i~ ig  cnnse of he r  tlcnth. 
Hcld: TTliether tlic n i i s r e ~ ) r t ~ s c ~ ~ ~ t n t i o ~ i  ill tliv policy X I S  n l :~ tc~r i :~ l  is  ;I 

question fo r  the  jury under the  e\-idence in the  beueficiary's ac'tion on the  
policy, ant1 tlie granting of i n s ~ ~ r e r ' s  motion to nonsuit is  error.  

4. Same-Evidence held insufficient to e5teblic;h falsity of reprrsentation 
as a matter of law. 

The evidence disclosed t h a t  insured stated in lwr application tha t  slie 
was. not pregnant ant1 t h a t  her  menstrnntion was  regul:lr and  norninl, and 
tha t  slie (lied in e l~i ld l~i r t l l  nineteen clays lecs t han  nine montlis thereafter.  
I t  also appeared tha t  i~ i su rcd  \ \ a s  thirty-three years old ant1 married,  a n d  
paid an andi t io~ia l  prcminm to inqnrcr to  cover t he  risk of childbirth, and 
t h a t  n pliysician n h o m  inwrcd  conwlted  more than n month a f t e r  <ig i~ing 
tlie application was  unable to determine a t  t ha t  time t h a t  d i e  was  prcg- 
nant.  Hcld:  The  evidence doer not af f i rmnt i~  cly show t h a t  the  childbirth 
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was not premature, and is insufficient to establish as a mxtter of law that 
insured's representations in regard thereto in her application were false, 
and the granting of insurer's motion to nonsuit in the be,ieficiary's action 
on the policy is error. 

5. Insurance § 37-Burden is on insurer to establish misrepresentations 
relied upon by it to avoid policy. 

Where plaintiff beneficiary offers the policy in evidence, and insurer 
:~drnits its execution and delivery and the death of insured, plaintiff estab- 
lishw a p r i n ~ n  f a c i c  case, and the burden is on insurer to establish mis- 
represelltations relied on by it to aroid the policy, and the burden of proof 
is not affected by anticipation of such defense and the offwing of evidence 
ul3on the issue of misrepresentation by plaintiff, and in passing upon 
insurer's motion to nonsuit on the ground of such misrepresentations. all 
the evidence must be considered in the light most favorable to plaintiff. 

APPEAL by plaintiffs from Xpeczrs, J., at  December 'Term, 1936, of 
DUPLIN. Reversed. 

Three actions upon policies of insurance issued by defendant insurance 
company upon the life of Mary Nicholson Wells were resisted by the 
defendant upon the ground of falsity of material representations by the 
insured in the application for the insurance. The application was dated 
28 June, 1935. 

Plaintiffs offered, i n  addition to the defendaht's admission of the 
issuanre of the policy and of the death of insured, the testimony of three 
physicians as to the physical condition and health of insured. 

At the close of plaintiffs' evidence motion for nonsuit was sustained, 
and from judgnlent dismissing the action, plaintiffs appealed. 

Oscrrr B. l ' u r n e r  a n d  S o r w o o d  B. B o n e y  for plaintiffs. 
Smith, W h a r t o n  & H u d g i n s  and  Beas l ey  & S t e v e n s  for  d e f e n d a n f .  

D~vrn- ,  J. The decision of this appeal turns upon the question 
whether the representations made by the insured in the application for 
the policies of insurance sued on were material. 

The defense set up  in the answer was that  the replies to the following 
three questions in the application were false and material : 

(1) Have you consulted a doctor for any cause not included in above 
answer? No. 

( 2 )  I s  menstruation regular and normal? Yes. 
( 3 )  Are you pregnant? No. 
I. Relating to the first of these questions, it was testified by the family 

physician that  on 7 May, 1935, the insured came to him and he found 
she had one-half degree of fever due to malaria, that he saw her on 
14 May and she was feeling better, that  he saw her again on 20 May 
and she had no fever, that he saw her next 23 May and her condition 
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was good, that  she came back 25 J u n e  and an  examination showed no 
malaria. "I never heard of anybody dying from this type (of malaria)." 

The examining physician, who wrote down the answers to the inter- 
rogatories on 28 June,  1935, testified : "I never made any special exan~i-  
nation for malaria. I wasn't looking for malaria. . . . I wouldn't 
have asked her a specific question like that  (whether she had had mala- 
r ia ) ,  because i t  is not included as a specific question. I did not find any 
trace of malaria." 

Another physician testified that  malaria llad nothing to do with her 
death. 

I t  is provided by statute that  all insurance contracts shall be deemed 
to have been made subject to the laws of the State. C. S.. 6257. 6285. 
Among these lams is the following: "All statements or descriptions in 
any application for a policy of insurance, or in the policy itself, shall be 
deemed representations and not warranties, and a representation, unleqs 
material or  fraudulent, will not prevent a recovery on the policy." 
C. S., 6259. Construing these provisions, i t  is held by this Court "that 
every fact untruly asserted or wrongfully suppressed must be regarded as 
material if the knowledge or ignorance of it nould naturally influence 
the judgment of the insurer in making the contract, or in estimating the 
degree and character of the risk, or in fixing the rate of premium." I n s .  
6'0. v. B o x  Co., 185 N .  C., 543; B r y u n t  c. I n s .  Co., 147 N .  C., 181; Fish- 
blafe  u. F i d e l i f u  Co., 140 N .  C., 589. " 

Fraud  is not essential and as a general rule recovery will not be al- 
lowed if the statements made and accepted as inducements to the contract 
of insurance are false and material. Ins .  Co. v. Woolen  XilLs, 172 
N .  C., 534; Ins .  Co. v. B o x  C'o., 185 X. C.. 543. 

Wliether the representation was materi i l  depends upon whether i t  was 
such as would naturally and reasonably influence the insurance company 
with respect to the contract or risk. Schns v. Ins .  Co., 166 N. C., 55. 

The defendant contends that  the testimony of the p h ~ s i c i a n  shows that  
the negative answer to the question, nhether the insured llad consulted 
a doctor for any cause not included in the other interrogatories, \vaj 
false, and that  her statement was a representation and deemed material 
under the rule in Ins .  Co. v. Woolen  Jfllills, supra;  and further. that  in 
the application i t  was distinctly agreed that  every statement therein 
made was material. 

But  the evidence offered, considering it in the light most favorable for 
the plaintiff (as we are required to do on a motion to nonsuit) permits 
the reasonable inference therefrom that  the indisposition of the insured 
in May, 1935, was slight and temporary, and that  i t  had entirely passed 
away before the application for insurance was made, and thnt it llsd no 
connection whatever with her death the following &larch. I l ines  2). 

Casual ty  Co., 172 N. C., 225. 
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We are unable to hold that  the failure to disclose the fact that  insured 
had had some time previous to her application one-half degree of fever 
due to a mild form of malaria and from which she had entirely recov- 
ered, taken in  connection with the further fact that  she was a t  the time 
of the application in sound health and otherwise insurade,  was such a 
withholding of information as would necessarily hare  bem calculated to 
influence the action or judgment of the insurance company. The evi- 
dence in its most farorable light tends to support the view that  the 
representation, or withholding of information, was neither fraudulent 
nor material. 

I t  mas held in dnfhony 2.. P r o f e c f i a e  Cnion, 206 N. C., 7 ,  -lrlnms, J., 
speaking for the Court, that  the failure of the insured to inform the 
defendant's representative that  in the previous spring a physician had 
treated her for a temporary indisposition was of negligible significance 
and in no event an  adequate cause for canceling the policy. 

11. Referring to the representations of the insured contained in the 
application for insurance and hereinbefore quoted as numbered (2) ,  the 
evidence does not disclose tlle falsity of the statement that  the menstrua- 
tion of the insured mas normal. 

The defendant, however, contends that  the insured represented, on 
28 Julie, 1935, that  she was not pregnant, and that  this statemeilt was 
falqe and material, as she died in childbirth 9 March, 1936. 

On the other hand, i t  does not affirmatively appear that  the childbirth 
was not premature, and hence i t  would seem lhe falsity of the representa- 
tion as to pregnancy would not be a necessary deduction. The plain- 
tiffs further take the position that  if she was pregnant on 28 June,  1935, 
she did not know it, and that  her statement was not fraudulent, and that  
tlie risk from this cause entered into the contract and was p r o ~ i d e d  
against by the defendant by the requirement of a n  additional premium 
for that  reason which mas paid to the defendant, as sho.,rn by the rider 
attached to the policy. 

I n  this connection it appears from the record that  the physician testi- 
fied the insured consulted him 2 August, 1935, presumably about her 
possible pregnancy, and that he was unable to decide with certainty, and 
that  he told her to come back in  a month, when he could tell her defi- 
nitely. 

I n  view of the evidence that  defendant issued its policies on the life 
of the insured when it knew she was 33 years of age, hed been married 
about a year, and that  ordinarily pregnancy might be expected, and the 
fact that  i t  required an additional premium on that  account, we are 
unable to hold on this record that  the plaintiffs are paecluded by the 
statement complained of, or  by the failure of the insured thereafter to 
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disclose to the insurance company her condition, when she had paid an  
extra premium to compensate the defendant for the additional risk. 

By offering in evidence the policy of insurance and the defendant's 
admission of its execution and delivery and of the death of the insured, 
the plaintiffs made out a primu fac ie  case, and the burden was then upon 
the defendant to rebut i t  by proof of the matters alleged in the affirma- 
tive defense in the answer. Though the plaintiffs, in anticipation of the 
defense. elected to offer the testimony of the ~vitnessrs, this did not 
change this rule as to the burden of proof. Severtheless, the motion 
for judgment of nonsuit requires the consideration of all the eridence in 
the light, hon ever, most favorable to the plaintiffs. 

We have exanlined the authorities cited by counsel for the defendant 
in tlieir yell  prepared brief, but conclude that  the evidence here pre- 
sented does not necessarily require the holding as a matter of law that  
the quoted representations, contained in  the application of the insured, 
viere both false and material, as contended by the defendant. 

We are of opinion, and so decide, that  the learned judge n a s  in error 
in sustaining the rnotion for judgment of nonsuit. 

Rerersed. 

I,ILLIhS 13. I,ITTLE, ~ D \ I I S I S T R ~ T I ~ I X  O F  THE ESTATE O F  x. E. LITTIII':, 
D~ceasru,  r. C.  L ItIITSE A N D  W I ~ .  MRS. C. L. ItIIYSE (I3ERTI-I.I 
RIIOUES RHTSE) .  

(Filed 7 April, 1937.) 

Executors and Administrators 5 10: Pleadings 3 8a-Plaintiff need not in- 
troduce proof of allegations which are admitted to be true in answer. 

l'laintiff alleged that she mns duly appointed administratris of her 
intestate, and that she was thcu in the active discharge of her duties as 
such aihninistratris, which allegations were nilmitted to be true in tie- 
fendants' ans\vers. H r l d :  The admission nf the allegations estnblishes 
them. I\'. C. Cotlr, 543, a n d  makes it unnecessary for plaintiff to introduce 
cridence in s~~plrort thereof. and the allegations are snfficiently broad to 
establish plaintiff's right to ~naintain the action as administratris, and a 
contc.ntion that the allegations were insnffic4ient in that it was not alleged 
thnt plaintiff had duly qualified, is untenable, the allegation that plaintiff 
was actively engaged in the discliarge of her d!ities as ndmiliistratris, 
liberally construed, being sufficient to imply qualification. 

APPEAL by plaintiff from Si~lli, J., at  J anua ry  Term, 1937, of IREDELL. 
Reversed. 

This is a civil action brought by thc plaintiff to recover judgment on 
two certain notes alleged to hare  been executed and delivered by the 
defendants to one D. P. Rhodes, and transferred and assigned and nego- 
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tiated by the said D. P. Rhodes, by blank endorsement, to the plaintiff's 
intestate before maturity, which allegation is denied by the defendant's 
answer. 

I t  was admitted of record a t  the May, 1936, Term of Superior Court 
for Iredell County that  the defendants executed said note, and that  the 
endorsement of D. P. Rhodes mas genuine. Counsel for the defendants, 
upon request, admitted in  writing that  the signatures oi' the defendants 
to said notes were genuine on 29 January ,  1936. Both of these admis- 
sions were introduced in evidence at the time of the trial, as Tere the 
two notes upon which the suit was brought. 

I t  was alleged in the complaint that  the plaintiff's intestate died intes- 
tate on 25 January ,  1933, and that  she was duly appointed as adminis- 
tratr ix of the estate of E. E. Little on 21 January ,  1033, and n-as, a t  
the time the suit was instituted, actively engaged in the discharge of her 
duties as such administratrix. I t  is admitted in the defendants' answer 
and in the amended answer of the defendant, Xrs .  C. L. Rhyne that  this 
allegation is true. 

At  the conclusion of the plaintiff's evidence, the defendants moved 
for a judgment of nonsuit on the ground that  the plaintiff had failed to 
make out her case in that  no proof has been offered that  she was. in fact, 
the administratrix of the estate of E. E. Little. The defendants' motion 
mas allowed by the court, and judgment of nonsuit entered accordingly, 
whereupon the plaintiff excepted, assigned error, and appealed to the 
Supreme Court. 

The plaintiff's exceptions and assignments of error art. as follows : 
"1. That  the court erred in allowing the motion f x  judgment of 

nonsuit a t  the conclusion of the plaintiff's evidence. 
"2. That  the court erred in  holding that, upon the evidence presented, 

the plaintiff had failed to make out her case for the rea$,on that  she had 
not of'fered proof tha t  she was in fact administratrix of the estate of 
E. E. Little, although this fact  was alleged in the complaint and ad- 
mitted in both answers of the defendants." 

R a y m e r  d? R a y m e r  for plaintiff. 
L e u i s  & L e w i s  for defendants .  

CLARKSON, J. A t  the close of plaintiff's evidence, on motion of de- 
fendants, the court below allowed defendants' motion for judgment as i n  
case of nonsuit. C. S., 567. I n  this me think there was error. 

The plaintiff alleged in her complaint: "That E. Et. Little, late of 
Iredell County, North Carolina, died intestate on or a b m t  28 January,  
1933, and that  the plaintiff Lillian B. Little. administratrix of the estate 
of E .  E .  Little, was duly appointed as sucah by the c l l ~ k  of Superior 
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Court of Iredell County, North Carolina, on 31 January ,  1933, and is 
now in the actire discharge of her duties as such administratrix." 

The defendants in their answer say:  "That the allegations contained 
in the first paragraph of the complaint are true." 

The amended answer of Mrs. C. L. Rhyne states: "That paragraph 1 
of the complaint is true and admitted." 

K. C. Code, 1935 (Michie), section 543, is as follows: "illlegations 
not denied, deemed true.-Every material allegation of the complaint 
not controrertetl by an ansxver, arid el-ery material allegation of new 
matter in the ansner, constituting a counterclaim, not control-erted by 
the reply is, for the purposes of t h ~  action, taken as true. Rut the allega- 
tion of new matter in the answer, not relating to a counterclaim, or of 
ncw matter in reply, is to he deemed controverted by the adverse party 
as upon a direct denial or al-oidance, as the case requireq." 

S. C. Practice and Procedure in Civil Cases (McIntosh),  pp. 366-i, 
is as follous: "The material facts are those alleged in the complaint, 
and xi~hich the plaintiff must prove in order to establish his cause of 
action, and, when one of thece facts: is not denied in the answer, i t  is as 
effectual as if found by a jury;  and i t  is not necessary to introduce the 
pleadings in evidence to slion- that  there was no denial. Where the 
complaint alleges a material fact upon information and belief, and the 
anslver admits such allegation, i t  is an admission of the facts alleged, 
and not simply of the information and belief. . . . For  determining 
the came of action or defense, and the material facts ~vhich  are contro- 
verted, each party is hound by his pleading, as a conclusive or judicial 
admission, and it is not a question of rridence." T I ' P s ~  T .  -1. F. ,Mcs,sic.X 
( :TO.  C'o., 135 N .  C., 166 ;  Lecrihers 1 ) .  B l n c k z d l  D u r h a m  Tob .  ('o., 144 
N. C., 330; P a g e  v. Life Ins. Co. of Tia., 131 S. C., 115; A d a m s  v. 
Brasle?y,  174 N. C., 118. 

The defendants contend: "That the plaintiff should have introduced 
eridence to the jury and to the court showing that  she Tvas the duly 
appointed and qual i i i cd  athninistrntris of the estate of I!!. E. Little, 
deceased, and having failed to do so, the court was entirely right in 
granting the motion of nonsuit at the close of plaintiff's ex-idrnce. HOT\ -  
erer, if the court should be of the opinion that  when the allegations of 
the complaint are admitted. or are not denied, that  no proof need be 
offered as contended by the plaintiff in this action, then we call the 
court'.; attention to the fact that  the plaintiff did not allege in the com- 
plaint that  the plaintiff was the duly appointed and qualified adminis- 
tratr ix of the estate of E. E. Little; and, of course, was not admitted 
in the answer." 

I t  goeP without saying that  plaintiff must be the duly appointed and 
qualified administratrix of the estate of E. E. Little. We think the 
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allegations i n  the  complaint admit ted i n  the answers show this. T h e  
plaintiff alleges t h a t  she was "duly appointed," and  goes fu r ther  a n d  
alleges, ('And is now i n  the  active discharge of her  duties as  such admin-  
istratrix." Liberally construed, as  our  pleadings are, we th ink  this  
language implies t h a t  she "qualified." T h e  contention of defendants is 
too technical, and  cannot  be sustained. 

F o r  t h e  reasons given, the  judgment  of the  court  below is 
Reversed. 

S. GLENN WILSON v. N. C. LEE a m  E. C. NEWMAN, TRADISG as 
LEE & NETVRIAN. 

(Filed 7 April, 1937.) 

1. Money Received § 1- 
An action for money hnd and received may be mai~~ta ined  whenever 

defe~ldant has money i11 his hands which belongs to plaintiff, and which 
in equity nnd good conscience he ought to pay plaintiff, the money belong- 
ing to plaintiff having been secured by defendant witlioat plaintiff's con- 
sent, or, if with his consent, without consideration. 

2. Sanie-Allegations and evidence held sufficient to constitute cause of 
action for money had and received, and nonsuit was improperly 
granted. 

Plaintiff alleged and offered supporting evidence that  he had paid 
defendants a certain sum upon a modified agreement between plaintiff 
ant1 defendants that defendants would recall an execution issued against 
plaintiff's father, that unknown to plaintiff the land had been sold under 
t h ~  csccntion a t  the time the money was paid, and the land bonglit in by 
delendnntq, that plaintiff paid the money in reliance 012 the prior agrer- 
m m t  for the recall of the esecntion, and that the retrrn of the money 
had bet311 demanded and had been refused. Hcltl: The action was for 
money had aud received, plaiutiff haring received no consideration for 
the moncy paid over. and plaintiff havinq waived all other cnnses of 
action. and plaintiff's evidence, if belicved by the in-y, would entitle 
plaintiff to recover. and the granting of tlefendants' motion to nonsuit 
was error. 

s \ r ~ ~ . \ ~  by plaintiff f r o m  Gpetrrs, J . ,  a t  September Term,  1936, of 
SAJIPSOS. Rex-ersed. 

T h i s  is a n  action t o  recover of the  defendants  t h e  s u m  of $246.00. 
I n  his  complaint,  the plaintiff alleges t h a t  on  1 4  Ot~tober, 1031, he  

paid to the  defendants the sum of $246.00, upon their  representation t h a t  
i n  accordance wi th  their  agreement wi th  the  plaintiff they had  recalled 
a n  emcution which they h a d  caused t o  be issued on a ,judgment which 
they had  recovered against  George W. Wilson, the  fa ther  of the plaintiff, 
and  under  which the  lands of the  said George TV. Wilson had  been adver- 
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tised for sale on 5 October, 1931 ; that  at the time the plaintiff paid to the 
defendants the said sum of $246.00 the lands of George W. TTil~on had 
been sold under said execution. and that the defendants had bought said 
lands a t  said sale; and that upon his discorery that  defendants had not 
recalled said execution, but in T iolation of their agreement with the 
l)laintiff, had cauqcd the wid landi to be sold under said execution, the 
plaintiff demanded that  the defendants return to hiin the said sum of 
$246.00. which demand the defendants had refused. 

I n  thcir a n w e r ,  the defendants admit the receipt by t l ~ e m  from the 
plaintiff, on 14 Octoher, 1931. of the sun1 of $246.00, but deny that they 
r ece i~ed  said mnl  of $246.00 under and pursuant to the agreelnent as 
alleged in the ~ o r n ~ l a i i l t .  T h ~ y  allege that plaintiff paid them the sum 
of $246.00 for an  ol~tion to purchace the lands which the defendants had 
purchased a t  the sale under the exccution, and that  1)laintiff had failed 
to exercise said option, in accordance nit11 its term.. 

At  the trial the evidence for the plaintiff tended to Aolv that  at 
August Term, 1929, of the Superior Court of Sampqon County, the 
defendants had recorered a judgment against George Mr. Ti lson for the 
>urn of $878.67, \\it11 interest and costs; that said judgment n as duly 
docketed in the office of the clerk of the Superior Court of Sampson 
County;  that  some time prior to 5 October, 1931, the defendants had 
cauqcd an  execution to be i i h u d  on said judgment to the ?heriff of 
Sampqon County;  and that after the said execution n-as iqsuecl to hirn, 
the sheriff of Sampson County had levied upon and ad \e r t iw l  for sale 
under said execution, on 5 October, 1931, certain lands in Sanlpson 
Colmty, which n-erc owled by George IT. Ti lson,  the judgnlent dc1)tor. 

Tile eridence for the plaintiff further tended to ihow that on 3 Octo- 
ber, 1831, about 1 0 3 0  a.m., the plaintiff, accompanied by a friend, nelit 
to the office of tlle attorney for the defendants and there agreed nit11 said 
attorney that  he would pay, or cause to be paid, within a. fen7 (lays. t l l ~  
suri~ of $500.00 on wid  judgment, and that he ~ i o u l d  p q  the balance 
due on said judgment after the paynlent of the suiii of $500.00, in 
monthl -   installment^; and that  in concideration of said agreenlcnt the 
said attorney agreed with the plaintiff that he nould recall said exccu- 
t ion;  that  on 14 October, 1931, the plaintiff notified the defendants that 
he n-as unable to pay the sum of $500.00 in cash on said judgment, hut 
then and there offered to pay to defendant.: the sum of $246.00. in ac- 
cordance with the agreement by and between the plaintiff and thc 
tlefenclants on 5 October, 1931; and that  this offer was accepted by tlie 
defendants. The plaintiff accordingly paid to the defendant< the sun1 
of $246.00. 

The evidence for the plaintiff further tended to show that  the attorney 
for the defendants did not recall said execution in accordance TI-ith his 
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agreement with the plaintiff on 5 October, 1931, but caused the lands of 
George W. Wilson to be sold by the sheriff under said execution a t  12 m., 
on 5 October, 1931; and that  a t  said sale the defendanis were the pur- 
chasers of said land, and now have a deed for said land from the sheriff 
of Sarnpson County. 

The evidence for the plaintiff further tencled to show that  on 14 Octo- 
ber, 1931, when the plaintiff paid to the defendants the said sum of 
$246.00, the plaintiff did not know that  defendants had failed to recall 
the execution on 5 October, 1931, i n  accordance with their agreement 
with the plaintiff, but had caused the lands of George W. Wilson to be 
sold under said execution, in accordance with the adve-tisement of the 
sheriff of Sampson County. 

At  the close of the evidence for the plaintiff, the defendants moved for 
judgment as of nonsuit. The  motion was allowed, and plaintiff duly 
excepted. 

From judgment dismissing the action, in accordance with defendants' 
motion, the plaintiff appealed to the Supreme Court, assigning error in 
the judgment. 

J .  L). Johnson, Jr., for plaintiff. 
P. D. Herring and Richard L. Herring for defendants. 

CONKOR, J. This is an action for money had and received. Although 
an action a t  lam, it is governed by equitable principles. The  plaintiff in 
the action waives all torts, trespasses, and damages. The action may, in 
general, be maintained whenever the defendant has money in  his hands 
vhich belongs to the plaintiff, and which in equity and good conscience 
he ought to pay to the plaintiff. 41 C. J., 28. The   la in tiff is entitled 
to recover when it appears tha t  the money in question belonged to the 
plaintiff and was secured by the defendant without the consent of the 
plaintiff, or if with his consent, without consideration. 41 C. J., 42. 

The evidence for the plaintiff in the instant case tended to show that  
on 14 October, 1931, the plaintiff paid to the defendants the sum of 
$246.00, in performance of his agreement with the defendants on 5 Octo- 
ber, 1931, which was subsequently nlodified only with respect to the 
amount which should be paid by the plaintiff to the defendants, in cash, 
and that  the defendants, without the knowledge of the plaintiff, had 
failed to perform their agreement with the plaintiff, and that  for this 
reason the plaintiff received no consideration for the ;urn of $246.00, 
which he paid to the defendants. I f  the jury had f o u n j  the facts to be 
as the evidence for the plaintiff tended to show, the plaintiff is entitled to 
recover of the defendants the sum of $246.00, with interest from 14 Octo- 
ber, 1931. There is  error in the judgment dismissing the action as of 
nonsuit. 
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I n  Tomlinson v. Bennett ,  145 N. C., 279, 59 S. E., 37, i t  is said : "The 
only cause of action stated i n  the  complaint is f o r  money h a d  and  re- 
ceived to plaintiff's use. I f  the plaintiff,  i n  p a r t  performance of a n  
executor- contract,  paid the  money and  delivered the  horse, and,  f o r  a n y  
reason. fo r  n hich he was not responsible, the  contract Tvas not executed, 
he would be entitled to  recover the  money upon  a n  implied promise to  
repay it, and  the  value of the  horse as  f o r  a conversion. T h e  law will 
imply a promise to  repay  money rcxeived, when there is a total fa i lure  
of the consideration upon which i t  was paid. I t  would be against good 
conscience and  equi ty to re ta in  it. T h i s  is the  principle upon which the 
action is based." 

Applying this  principle to  the  facts  which the  evidence for  the  plaintiff 
tends to  show, we reverse the  judgment  i n  this action and  remand the 
action to the  Superior  Cour t  of Sampson County f o r  a new trial.  

Reversed. 

STATE v. ARTHUR ORMOND. 

(Filed 7 April, 1937.) 

1. Criminal Law 5 7%- 
Where defendant does not move for judgment as  of nonsuit as  required 

by C. S., 4643, and fails to request a directed verdict for insufficiency of 
the evidence, he waives his right to contend on appeal that  the evidence 
was insufficient to sustain a conviction. 

2. Automobiles 5 33- 
In  a prosecution for manslaughter for reckless driving, it  is competent 

for a witness to testify from his observation as  to the skid marks on the 
concrete leading to defendant's car and a s  to its position after the accident 
a s  tending to show the speed a t  which the car was traveling a t  the time. 

3. Criminal Law 5 8lc- 
An exception to the admission of evidence cannot be sustained when the 

evidence objected to corroborates the testimony of another witness and 
its admission is not prejudicial to defendant. 

4. Criminal Law 3 53c- 
The instruction in this case that the burden was on the State to prore 

defendant guilty beyond a reasonable doubt, and that the jury should 
ascertain the facts from the evidence is held sufficiently full in the absence 
of prayers for special instructions. 

5. Criminal Law 3 56- 
A motion in arrest of judgment for that the special term a t  which de- 

fendant was tried mas not advertised as  required by lam goes to the 
organization of the court and not to the competency of the jury, and is 
improperly made in the trial court. 
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APPEAL by defendant from Wil l iams ,  J., and a jury, a t  J anua ry  
Special Term, 1937, of PITT. NO error. 

The defendant was indicted on the following bill of in3ictment : "The 
grand jurors for the State upon their oath present: That  Arthur 
Ormond, late of the county of Pi t t ,  on 19 April, A.D. 1.936, with force 
and arms, a t  and in the county aforesaid, unlawfully, willfully, and 
feloniously did operate an  automobile on the public highway in a reck- 
less and careless manner, and while so doing unlawfully, willfully, and 
feloniously did in and upon one Bernice Haddock with :I certain deadly 
weapon, to wi t :  an automobile, kill and slay, contrary to the form of 
the statute in  such case made and provided, and against the peace and 
dignity of the State. D. M. Clark, Solicitor." 

The defendant entered a plea of not guilty. After hearing the evi- 
dence and charge of the court, the jury returned into open court and 
said for their verdict, ('Defendant is guilty." Defendant moved for a 
new trial and for arrest of judgment. The  motion was denied and the 
defendant excepted and assigned error. Thereupon the court, on 30 
January ,  1937, entered judgment as follows: That  the defendant be 
confined in  the State's Prison for a term of not less than seven years 
nor more than ten years. I t  was in evidence that  the general reputa- 
tion of defendant was bad and he had theretofore served a sentence on a 
whiskey charge, and had committed other offenses. 

To the foregoing judgment the defendant excepted, assigned error. 
and appealed to the Supreme Court. 

Bt  forney-General Seawell and Assistant 4 f forney-General XcJi!ullnn 
for the S t a f e .  

,4. R. Corey and Albion D u n n  for defendant. 

CLARKSON, J. I n  the record i t  appears that  defendant did not make 
in  the court below a motion as in case of nonsuit or to dismiss. N. C. 
Code, 1935 (Michie), see. 4643. 

I n  ,Tones v. Ins .  Co., 210 N .  C., 559 (561), is the following: ''The 
record discloses tha t  no motion for judgment as in case of nonsuit mas 
lodged 'when the plaintiff introduced his evidence and rested his case,' 
but was lodged for the first time 'after all the evidence on both sides i~ 
(was) in.' The defendant thereby lost his right under C. S.. 5 6 7 ,  to 
demur to the evidence. 'The motion (for judgment as i n  case of non- 
suit)  vannot primarily come a t  the close of a11 the evidence. I t  must be 
made initially a t  the close of plaintiffs' evidence, and, if the motion is 
refused, there may be a n  exception and appeal. Bul if evidence is 
offweti by defendant, the exception is waived. At  the end of all the 
widence the exception may be reneved, but not then made for the first 
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time.' S o z c e l l  v. Bastlighf, 185 N. C., 142 (147))  and cases there cited." 
This section serves, and was intended to serve, the same purpose in 

criminal as is accomplished by section 567, in civil actions. 
8. c. E'ulcher, 18-1 N. C., 663 (665). A motion for judgment of nonsuit, 
under this section, must be made a t  the close of the State's eridence in 
order for a motion thereunder made a t  the close of all the evidence to 
be considered. 19. u. 1-or r i s .  206 S. C.. 191. 

Defendant requested no prayer for instruction to the effect that  the 
evidence was not sufficient to be submitted to the jury. From the well 
settled law in this jurisdiction, the defendant has now waived his right 
to contend that  there was no evidence sufficient to be submitted to the 
jury on the indictn~ent. The defendant contends that  on the trial errors 
were committed : 

(1)  The defendant excepted and assigned error (which cannot be 
sustained) to the following evidence of the witness C. R. Williams: '(I 
made an  examination of this homicide. I found a Chevrolet coach on 
the right-hand side of the road going toward Vanceboro. The car was 
facing back toward Greenrille a t  an  angle. The fence was torn down. 
The bank is t ~ o  and a half or three feet high. Q. V h a t  marks, if any, 
did you find on the pavement 1 Ans.: The brake marks leading to the 
car started approximately in the middle of the highway." Asked by the 
court ~ r h a t  he meant by brake marks, the witnew replied, "Tire marks." 
I t  n a s  a convrete parement. 

I n  9 Blashfield lluto~riobile Law, a t  1). 531, we read : "Since the test 
of control of a motor vehicle is the ability to stop i t  quickly a d  easily. 
scars or marks on the pavement caused by skidding are admiisible on the 
quc5tiio1l of speed, xhen  connected up with the defendant's automobile. 
I f  such marks show an  inability to stop quickly and easily, on an occa- 
sion for io  doing, the inference is obvious either that  the car n a s  running 
too fast or that  a proper effort to control it n a s  not made. Therefore, 
on the que\tion of speed a t  the time of the collision, i t  is proper to con- 
sider the skid marks to shon tllc distance an automobile traveled after 
the accident and before it came to a stop." (:ass z'. TT'dlitrnzs, 196  X. C., 
213 (219) .  

( 2 )  The exception and assign~nent of error made by defendant to 
Sheriff Thitehurst 's  eridence cannot be sl~stained;  i t  was corroborative 
of TTilliams' testirr~ony and not prejudicial. 

( 3 )  The court belon charged the ju ry :  "The case has been argued 
to you b:, coun:el for the State and defendant. The court will not 
uailertake to repeat all the evidence given by either the State or the 
defendant, but i t  is Sour duty to take into consideration the contentions 
of both the State and the defendant, whether referred to by the court or 
not. ant1 n-hich will enable you to reach a verdict ~vhich  expreqscs the 
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truth of this matter, realizing its importance to the State and to the 
defendant, applying to the facts as you find them to be from the evi- 
dence beyond a reasonable doubt the law as laid down to you by the 
court." T o  the foregoing portion of his Honor's charge the defendant 
excepted and assigned error, which cannot be sustained. I t  is too at- 
tenuated and technical. 

The court had theretofore charged the jury:  "The lerm, 'beyond a 
reasonable doubt,' does not mean a vain, iniaginary, or fanciful doubt, 
but is a sane doubt arising from the testimony and s u ~ p o r t e d  by com- 
mon sense and reason. I t  means the jury must be fully satisfied, or 
satisfied to a moral certainty, but if after carefully considering, weigh- 
ing, and comparing all the evidence in the case the jury cannot sax it has 
an  abiding conviction of the defendant's guilt, then it has a reasonable 
doubt, otherwise not. A reasonable doubt is an  honest, substantial mis- 
giving, an  insufficiency which fails to convince your reason and judg- 
ment. I t  is not a doubt aroused by the ingenuity of counsel. I t  is a 
sane doubt arising from the testimony and supported by common sense 
and rt:ason." Taking the charge as a whole, the jur,y could readily 
understand that thev were the triers of the facts. If defendant wanted 
a more specific or detailed charge, he should ha re  requested same by 
prayer for instruction. 

(4) The last and final question submitted by the defendant: "Did the 
court conlmit error i n  refusing to arrest judgment?" This exception 
and assignment of error cannot be sustained. The matter has been 
decide11 to the contrary in S. c. Boykin, ante, 407. 

F o r  the reasons given, in the trial of the court below me find 
No error. 

I n  RE ESTATE OF ALICE J. BOST, DECEASE]). 

(Filed 7 April, 1937.) 

1. Executors and Administrators § Sob--Under facts of this case executors 
held not personally liable for gravestone purchased without order of 
court. 

The will provided that not less than $4,500 be spent OIL testatrix' burial 
and gravestone, etc. The executors, a t  a time when it appeared the 
estate was solvent, spent more than $100 for a gravestone and other 
burial expenses without an order of court, C. S., 108. Held: Upon later 
insolvency of the estate, creditors may not hold the executors personally 
liable as for a breach of trust for the expenditure of funds of the estate 
for this purpose in good faith. 
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2. Same--Creditors filing claims more than twelve months after publica- 
cation of notice may assert their demands only against undistributed 
assets. 

Creditors filing their claims more than twelve months after the publica- 
tion of the first notice by the executors may assert their demands only 
against the undistributed assets of the estate, C. S., 101, and may not 
hold the executors personally liable for distributing household and kitchen 
furniture to the legatees shortly after the death of testatrix in accordance 
with specific bequests in the will, a t  n time when it appeared the estate 
was amply solvent. 

3. Same: Attorney and Client 9 10- 
Executors paid part of a judgment against the estate to the judgment 

creditor without notice that his attorneys were entitled to a part of the 
recovery under a contingent fee agreement. Held: The executors carmot 
be held personally liable by the attorneys. 

APPEAL by executors as such, and indi~idual ly ,  from -211ey, .J., 24 
December, 1936. From C'ABARRU~. 

Exceptions to report of executors, heard under C. S., 124, and on 
appeal under C. S., 125, resulting in judgment against the executors 
individually and in their representative capacity. 

The questions presented turn  upon the following facts : 
1. On 6 August, 1929, Alice J. Bost, of Cabarrus County, died testate, 

naming the Citizens Bank and Trust  Compaily and Sam Subrr her 
lawful executors, and directing in her will that  a t  least $4,500 should be 
spent on her burial, gravestone. irnprovernent of family plot, etc., in 
accordance with directions given in her lifetime. She left an estate 
valued a t  the time a t  approximately $16,000. (See Lipe v. T r u s f  Co., 
207 N .  C., 794, 178 S.  E., 665.) 

2. The exwutors duly qualified 9 August, 1929, filed will for probate, 
and immediately entered upon the administration of said estate. 

3. I n  I tem 8 of the will, the testatrix leaves her household and kitchen 
furniture, worth about $200, to Mrs. L\rtie Suber and her children. 
This was turned over to the legatees soon after the death of the testatrix. 

4. The executors rented a house belonging to the testatrix to Mrs. 
C. 11. Lipe for $22.50 per month, her husband agreeing to secure pay- 
ment of said rent by any interest which he had in  the estate. C. $1. 
Lipe is a nephew of the testatrix and was given a legacy of $3,000 under 
her will. KO cash rent has bee11 collected since 1 June,  1930, and the 
renting was done without order of court. l l a r d y  1 % .  T u r n a g e ,  204 N. C., 
538, 168 S. E., 823. 

5. On 5 ,Iugust, 1932, C. 11. L i p  brought suit against the eqtate for 
services rendered the testatrix during her lifetime and recovered judg- 
ment in the sun1 of $3,875, agreeing with his counsel, however, that they 
should have 40 per cent of whatever amount was collected on said judg- 
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ment. L i p e  v. T r u s t  Co., slcpra. The first notice the  executors had of 
Lipe's claim was mhen he filed su i t ;  and the first notice they had of his 
agreement with counsel was received 2 August, 1935. 

6. The executors have realized only $10,211.62 from properties belong- 
ing to the estate, and the estate now appears to be insoll-ent. 

7. I n  the final report of the executors, the C. 11. Lipe judgment is 
credited with payment of $1,240 on 30 July,  1935, "by houqe rent." 

Tn the court belox-, the executors ve re  held personall~l liable : 
First, for $1,298, excessive monument and grave expenses made with- 

out order of court ;  
Second, $200 value of household and kitchen furni ture ;  
Third. 40 per cent of credit on Lipe judgment, plns certain expenqes 

advanced by counsel. 
Th(1 executors, indiridnally and in their repreqentatire capacity. ap- 

peal, assigning errors. 

Z. .l. X o r r i s ,  U .  S .  W i l l i a m s ,  and  J o h n  Huqh TT'illinnls f o r  nppe l lnn f s .  
C r o ~ i ~ e l l  & Crowel l  ond H a r f s e l l  & I I n r f s e l l  for appellees.  

ST.\CT. C. J. This is another case in  which executors who are re- 
quired to act in the searchlight of prevision have been judged in the 
noonday of hindsight. The latter is usually the brighter light, affording 
a clearer vision. "Hindsight is usually better than fcresight." I n g l e  
2'. Cnssnd?y, 208 N.  C., 497, 181 S. E., 562. 

First, i n  respect of the burial expenses, purchase of gravestone, im- 
provement of family plot, etc., i t  should be remembered that  these were 
made in obedience to testamentary instructions and a t  a time mhen the 
estate appeared to be solvent. H i c k s  11. P u r v i s ,  208 5. C., 657, 182 
S. E.. 151;  P u n c h e r  v. F a n c k e r ,  156 Cal., 13, 23 L. R .  A. ( N .  S.) ,  944, 
10 Ann. Cas., 1157. Hence, the provisions of C. S., 108, requiring an  
order of court to spend more than $100 for a gravestone is not neces- 
sarily controlling. 24 C. J., 92, e f  seq. I t  is not suggested that  the 
esecutors acted in bad faith-only that  they omitted to secure an  order 
of court before proceeding as directed by the will. H c r d y  v. T u r n a g e ,  
S I I J ) T ( I .  The record, we apprehend, is insufficient to hold them as for a 
breach of trust. S f r o u d  c. S t r o u d ,  206 N. C., 668, 175 S. E., 131;  
T h i g p e n  I . .  T r u s f  Co. ,  203 N .  C., 291, 165 S. E., 720; Deberry  1%.  I r c y ,  
55 S. C., 370. 

Secondly, as to the household and kitchen furniture, specifically be- 
qurathed b- the will ( H e y e r  I ! .  B u l l u c k ,  210 K. C., 321 186 S. E., 356) 
and turned over to the legatees soon after the death of the testator: I t  
is t rue that  a testator, or testatrix, has nothing to giv3 away until his 
debts are paid. Equity, which delighteth in equality, a13 well as the law, 
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n~hich commands the right, requires that  one shall be just before he is 
generous, for generosity ceases to be a virtue when indulged in a t  the 
expense of creditors. T r u s t  Co. 2. L e n f z ,  196 N .  C., 398, 145 8. E., 
776.  I t  is, also, the rule that  executors are not chargeable with the value 
of specific bequestq, turned over in good fai th in the due adnlinistration 
of the estate prior to notice of claim? of creditors, for under C. S., 101, 
a claimant n ho ha i  not presented his claim 7%-ithin tnelve n~onths  from 
the first publication of the gcncral notice to creditors, is allon-cd to assert 
his demand only as against undistributed awets of the estate and n ithout 
cost against the executor. J I o r r o ~ y  I - .  IIill, 142 S. C., 355, 55 S. E., 
193; l?iq\bec 1 % .  l ? r o g t l ~ n ,  209 S. C'., 510, 184 S. E., 24;  SIollirrd c. 
P a t t e r s o n ,  108 S.  C., 255, 13  S. E., 03. The re~pondents,  who fall in 
this latter class, are in no poiition to complain a t  the disposition made 
of the household and kitchen furniture. Of course, if their clairns had 
been filed prior to the expiration of the time mentioned in the statute, 
C. S., 101, a different situation nould have arisen. T1700il l~urd D. Fisher, 
19 Xiss., 303;  24 C. J . ,  713. Bu t  we h a ~ e  no occasior~ presently to 
consider such a case. I t  is not now before 11s. 

Thirdly, in regard to 40 per cent of the credit made on tlle L i p  judg- 
ment:  This adjustment of the houie rent, it  will be observed, u a s  made 
by the executors prior to notice of any intereit nhieh  counsel held in 
said judgment. The judgment was in Lipe's name, and it is not per- 
ceived upon what principle the executors could be held liable for dealing 
wit11 him as tlle onner thereof. Rictl l td 7%.  Altlr~rr~ctrn, 132 N. C., 62, 
43 S. E., 543. So th ing  v a s  said in C a s k e t  C'o. 1 % .  TT7heeler, 182 S.  C., 
450, 109 S. E., 378, uhich  militates againit this position. 

The liability of C. H. Lipe for the 40 per cent in question, n-hiell, 
perhaps, nould he conceded, is not presented by the record. 

The exceptions nil1 be remanded for rulings accordant herewith. 
E r ro r  a i d  remanded. 

DAVID LCPTOS v. J. J. DAkT. ,iDELAIDE DAY, ELBRIDGE DdSIELS, 
WILBUR HUDSET,I,. 1\IACK LEWIS. 4x11 I)AWSOS DETrELIR. 

(Filed 7 ,ipril, 1937.) 

1. Evidence 8 42f-Allegations of the complaint admitted in the answer 
may be introduced in evidence. 

Where the answer admits the allegations of a paragraph of the com- 
plaint, plaintiff may introduce in evidence the admission in the answer 
and also the paragraph of the complaint admitted, and where the answer 
contains a qualified admission, that portion of the correspoliding allega- 
tion of the complaint may be admitted to esplain the relevancy of the 
admission. 



444 I N  T H E  S U P R E M E  COURT.  [ a l l  

2. Same--Allegations of complaint may be admitted in evidence only 
against defendants admitting the truth of the allegations. 

In their answer, one defendant admitted the allegations of fact in a 
paragraph of the complaint and testified on the trial in accordance there- 
with, but another defendant did not admit the allegations or introduce 
evidence in regard thereto. Held: The introduction of the paragraph of 
the complaint was harmless as to the defendant admittilg its allegations, 
but constitutes prejudicial error as to the other defendant, since as 
against such other defendant the paragraph mas a self-serving declaration 
on the part of plaintiff. 

APPEAL by defendants J. J. Day  and Bdelaide Day from Sinclair, J., 
a t  December Term, 1936, of CARTERET. Par t ia l  new trial. 

This was an  action for wrongful and malicious in jury  to plaintiff's 
boat by removing same from its moorings and causing it to sink. 

Upon issues submitted, the jury returned verdict t h a ~  the defendants 
J. J. Day and his wife, Adelaide Day, were liable for the in jury  to the 
boat, and awarded the plaintiff both compensatory and punitive damages. 
The other named defendants were eliminated from the case during the 
trial. 

From judgment on the verdict, defendants J. J. D E ~  and Adelaide 
Day appealed. 

Lufher H.  Hamilton and R. E. Whitehurst for plaintiff. 
F.  (7. Harding, C .  R. Wheatly, and J .  F .  Duncan for defendants. 

DEVIN, J. The appellants assign as error the ruling of the court 
belo\$- i n  permitting, over their objection, the introduction in evidence 
by the plaintiff of paragraph 8 of his complaint. 

Paragraph 8 of the complaint is as follows: "That the defendants, 
jointly and severally, acting one with another, willfully, maliciously, and 
unlawfully, ~vi thout  the knowledge or consent, and in violation of the 
plaintiff's d e s i k  and rights, on or about 6 February, 1936, pulled said 
boat away from its moorings and toyed it between one-half and one mile 
in the deep water u p  Smith's Creek, a tributary of Neuse River, which 
said creek a t  the point said boat mas carried is salt water, and there 
caused and permitted the boat to sink." 

'To this paragraph of the conlplaint the defendal~ts answered as 
follon-s : "The defendants, a n s ~ w r i n g  the 8th paragraph of the com- 
plaint, deny that they jointly or severally acted one with another, will- 
fully, n~a l i c io~ idy ,  and unlawfully, without {he knowledge or consent and 
in violation of the plaintiff's rights, or  did anything whatsoever to injure 
or damage said boat. Fur ther  answering said 8th p,iragraph of the 
complaint, t h e ~ e  defendants say that  the said J. J. D a j ,  acting in good 
fai th on this information received from Captain Th i t fo rd ,  requested 
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the defendants Elbridge Daniels and Wilbur EIudnell and Mack Lewis 
and Dawson Delemar to aid and assist him in  moving the said 'Mildred 
B' from its position, which partly blocked the ingress and egress of the 
Day dock. Fur ther  answering said 8th paragraph of the complaint, 
these defendants say that  the defendant Adelaide Day took no part  nor 
did she in any way advise with or encourage the moving of said boat, 
and that  the said Adelaide Day had no knowledge that  said boat was 
being moved." 

The plaintiff was properly permitted to offer i n  eridence the admis- 
sion in the answer that  defendant J. J. Day requested certain of the 
defendants (other than Sdelaide Day)  to assist him in moving the boat. 
This was competent, certainly against J. J. Day. But  the introduction 
of a paragraph of the complaint which mas denied in the answer violated 
the rule against permitting one to make evidence for himself by the pro- 
duction of self-serring declarations. Lockhart on Ev., par. 150, 1 A. L. 
R., 42, et seq. (note). 

The denial in the answer of the fact alleged in the complaint puts the 
controverted fact i n  issue, and neither is the denial eridence against nor 
the plaintiff's allegation evidence for the truth of the disputed fact to be 
determined by the jury. Jackson  v. Love, 82 N. C., 405. 

I t  has been uniformly held by this Court that  a party may offer in evi- 
dence a portion of his adversary's pleading containing the admission of a 
distinct and separate fact, relevant to the inquiry, without being re- 
quired to introduce accompanying qualifying or explanatory matter. 
Sears  Roebuclc & Co. v. B a n k i n g  Po., 191 S. C., 500, and cases there 
cited. 

And when the answer contains a categorical admission of an allega- 
tion, the same rule permits the introduction of the allegation in  the 
complaint for the purpose of showing what was admitted; and further, 
when the answer contains a aualified admission, that  portion of the 
corresponding allegation of the complaint which tends to explain the 
relevancy of the admission may become competent. L e w i s  c .  R. R., 132 
N. C.. 382: Afodl in  v. I n s .  Co.. 151 N .  C.. 35. 

Bu t  this wholesome rule does not go to the extent of permitting the 
plaintiff to introduce as competent evidence his own allegation of a - 

material fact which is denied in the answer. 
I n  the instant case the defendant J. J. Day admitted in the answer 

and testified on the trial that  he authorized the removal of the boat, 
and based his defense on his right to move i t  and the absence of conse- - 

quent in jury  to the plaintiff. These questions were determined against 
him by the jury, and hence the introduction in evidence of the para- 
graph of the complaint was, as to him, immaterial and harmless, and 
the assignment of error therefor, on his part, cannot be sustained. 
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But  i n  the case of defendant Adelaide Day, there was neither admis- 
sion in the ansver nor testimony on the trial that  she performed any 
act i n  respect to moving the boat, or was present a t  the time, or coun- 
seled or procured its removal. So that  the introduction in evidence of 
the material allegation that  "the defendants (including Adelaide Day)  
jointly and severally, acting one with another, willfully, maliciously, 
and unlawfully and in violation of the rights of the plaintiff" moved 
said boat and caused it to sink, constituted prejudicial error, for which 
she is entitled to a new trial. 

Fo r  the reasons stated, we conclude that  there was in the trial, as to 
defendant J. J. Day, no er ror ;  and that  as to defendant Adelaide Day 
there must be a new trial upon the issue as to her liability for the alleged 
injury to plaintiff's boat. 

Par t ia l  new trial. 

S. S. 31. REALTY COMPANY v. ORTON BORE>[ ET AL. 

(Filed 7 April, 1937.) 

1. Partition 11-Center of partition wall erected by tenants in common 
constitutes dividing line as against calls in their deeds. 

Where tenants in common go upon the land and effect a partition by 
bnilding a dividing mall with a staircase in the middle which both there- 
after use in getting to their respective properties, and exchange deeds for 
the property as thus divided, the center of the partition wall as thus estab- 
lished is the dividing line of the properties binding upon the tenants and 
their privies, and will govern as against calls in the deeds giving one 
tenant the wall and stairway. 

2. Boundaries § 1-Boundary will be established in accondance with intent 
of parties at time of execution of the instrument. 

In construing a deed the courts will endeavor to ascertain the intent 
of the parties a t  the time of the conveyance, and calls and courses will be 
established as of that time, and where the parties a t  the time go upon 
the land and locate a line, such line will prevail as against a contrary 
call in the deed, evidence of the line as established by them being compe- 
tent to show that the description of the line in the deed was a mistake. 

APPEAL by defendants from Clemenf, .T., at  October Term, 1936, of 
~ I L I < E S .  

Civil action in ejectment. 
The controversy involres space occupied by partition wall and stair- 

way. 
I n  1904, D. W. Mayberry and J. I. Myers dissolred their partnership 

business, and, as tenants in common, divided the mewantile establish- 
ment between them. Mayberry testifies: "When we decided to divide 
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the business we put the partition wall i n  there and then divided the 
building. We built the partition for the purpose of marking the line 
between us. The partition went from the basement to the roof. I took 
one side of the partition and he took the other. We did this before 
Mr. Myers or I either conveyed our interest to anyone. That  was when 
I made him a deed to the lot on the west side of the partition and he 
made me a deed to the lot on the east side. I saw the building about a 
couple of years ago and the partition wall is a t  the same place that  i t  
Tvas n hen Mr. Xyers and I built it. When v e  built the partition mark- 
ing the line between us we used the stairway jointly to go up to our 
property." 

Plaintiff derives title by m s n e  convevances from D. W. Mayberry. 
Defendants claim under J. I. Myers. 

I n  apt  time, the defendants requested the following special instruc- 
tion : "That if the jury shall find from the testimony and by the greater 
weight thereof that  Mayberry & Myers ran  the partition in  the building 
for the purpose of marking the line between their property and thereby 
actually marked their line betveen them upon the land, then the court 
charges you that  this would constitute the line as marlied, and that  
defendants' title would cover the land to the center of the partition." 
Refused ; exception. 

From verdict and judgment for plaintiff, the defendants appeal, 
assigning errors. 

TI'. -11. A l l e n  a n d  J .  H .  W h i c k e r  for  p l a i n t i f ,  appel lee .  
A.  C'. D a v i s  a n d  C .  G. O i l r e a t h  for  d e f e n d n n f s ,  appe l lan t s .  

STACY, C. J. The m la in tiff prerailed in the court below 011 the con- 
tention that  the calls in its deed, as sholi-n by an  actual surrey, cover 
tlie mall and s t a i r r a y  in question. R e e d  2 % .  Schenrk, 1 3  N. C., 415. 
The law is, however, that  when tenants in common, with a view to ese- 
cuting dirisional deeds, go upon the premises and establish a dividing 
line, and deeds are thereupon made, inteiiclilig to divide the land accord- 
ing to the dirision agreed upon, and they thereafter deal with the land 
n-ith reference to said line, the boundary thus es tabhhcd will estop 
thern and their privieq from claiming a different line as being in accord- 
ance x-ith the calls in their deeds. D u d l e y  v .  J e f r e s s ,  178 N .  C., 111, 
100 S. E., 253; C l a r k e  v.  r l l d r ~ d g e ,  162 N. C., 326, 75 S. E., 216. "It is 
settled beyond controversy in this State that  a line surveyed and marked 
out and agreed upon by the parties a t  the time of the execution of the 
deed will control the course and distance set out in the instrument." 
J l i l l i k i n  2.. Ses soms ,  173 K. C., 723, 02 S. E., 350. 

Speaking to the subject in C o x  c. -UcGotcan, 116 S. C., 131, 21 S. E., 
108, d z t e r y ,  J., delivering the opinion of the Court, said:  
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"All rules adowted for the construction of deeds tend towards one 
objectire point. They enlbody what the law, founded on reason and 
experience, declares to be the best means of arriving at the intention of 
the parties. 3 Washburn, 428 and 429. The intention, of course, 
relates to the time when the deed is delivered, hence course and distance, 
or even what is considered in law a more certain or controlling call. must " 
yield to e~idence ,  if believed, that  the parties a t  the time of the execu- 
tion of a deed actually ran  and located a different line from that  called 
for, such evidence being admissible to show the description of the line 
to be a mistake. Bltckner 1 % .  i l n d ~ r s o n ,  111 N. C., 572 ; C'herry 1 % .  h'lntle, 
7 1. C., 8 2 ;  Bazfer 1%. Wilson, 95 1. C., 137; Slnnly  z. G r e ~ ? ? ,  1 2  Cal., 
148 ; 3 Tashburn ,  435. 

"In support of the position stated, we find that  'Ciedman, in his 
exhaustive work on Real Property, sec. 528, lays doun the rule as fol- 
lon-s : 'Co?~tentporanea ezpositio est optima et fortissirna in  lege. I n  
construing deetls, courts endeavor to place themselves in the position of 
the 11arties a t  the time of the conveyance, in order to ascertain what is 
intencled to be conveyed. F o r  in  describing the property parties are 
presumed to refer to ifs condition a t  that time, and the ineaning of their 
terms of expression can only be properly understood by a knowledge of 
their position and that  of the property conveyed.' The familiar rule 
that  the course of a stream called f i r  aB a boundarv is 1-0 be determined 
by showing the location a t  the date of the conveyance is referred to as 
one illustration of the practical operation of the rule." 

1111der the principle stated, which is well established in this jurisdic- 
tion, it would seem that the defendants were entitled to the special 
instruction, duly requested in apt  time. 

S e w  trial. 

J. W. S U T T O X  v. S O R T H  CAROLIX.4 J O I M '  S T O C K  LAND BASK ET AL. 

(Filed 7 April, 1937.) 

Mortgages § 3Oa-Party liable for debt held bound by ajveement in con- 
sent jud-went that he would not again restrain foreclosure. 

Where a party liable for a debt secured by a deed of trust enters into 
a consent judgment with the cestui by which he is given a certain length 
of time to put the loan in good standing and in consideration of indul- 
gences, agrees not to again restrain foreclosure if he should fail to make 
the payments called for in the agreement, he is bound by his agreement. 
and judgment denying him any further restraining order after the espira- 
tion of the time agreed without performance on his part is without error. 
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APPEAL by plaintiff from S inc la i r ,  J., at  October Term, 1036, of PITT. 
Civil action to restrain foreclosure and to adjust equities. 
Plaiiitiff alleges that on 18 January ,  1024, he and the defendant Joe 

Sutton p~~rchased  a tract of land in P i t t  ('ountp, subject to deed of 
trust in fayor of thr, Xor th  ('arolina Joint  Stock Land Bank, given as 
security for a loan of $5,000; that  Joe Sutton agreed to assume payment 
of the w x r e d  indebtedness as a part of his half of the purchase price; 
that thereafter the land was divided and plaintiff and defendant Joe 
Sutton no\v hold their respectire shares ill severalty; wherefore plaintiff 
seeks to hare  the share allotted to Joe  Sutton first sold. and his o\ \n 
share rc~ierretl and sold only in the event of a deficiency. 

The allcgations upon which plaintiff predicates his right to an  injunc- 
tion are denied by the defendant Joe Sutton. 

It further appcars that  i n  1034, and again in 1935, the plaintiff 
brought actions identical 11-it11 the present one, which resulted in consent 
judgl~lentq, ncitller of \rllich has been carried out by the plaintiff. I n  
the la>t quit, plaintiff was allowed ninety days to "place said loan in 
good standing," failing in  which, it nas  ordered that  foreclosure should 
proceed, " m ~ l  the plaintiff agreed that  he ~vould bring no proceeding to 
restrain said sale." 

E'roin judgment denying any further restraining order, but adjudging 
"that inid sale shall be rnadc without prejudice to the rights of either 
J. W. Sntton or Joe Sutton, as to any claim they may have against said 
surplus or esrcq.; fund that  may be derived from the sale of the said 
property," plaintiff appeals, assigning error. 

.J. 11. I I i / r r ~ l i  for p l o i n f i f ,  uppe l lun f .  
J .  B. Jcrnzes for t ie fcndunfs ,  Bank and subst i tu ted  trustee,  appellees. 

S T ~ C T ,  C. J. Conceding that  under the principles announced in 
XtI . (c~)zb c.. J I t L n m b ,  208 K. C'., 72, 178 S. E., 847, and I n s .  C'o. 1 , .  C'afes, 
103 S. (I., 456, I37 8. E., 324, a i d  the kindred doctrines promulgated 
in 1Io1tX 2 ' .  1'(1ge, 206 S. C'., 18, 173 S. E., 312, and Por tcr  c. 171s. C'o., 
207 1. ('., 646, 178 S. E., 223, the plaintiff originally had some rights, 
cognizable in  q u i t g ,  i t  ~ t o u l d  appear that  his agreement, made in es- 
rllangc for ~ntlulgences, not to bring any further proceeding "to restrain 
said &ale." ought to  be reipccted in thik, the third suit instituted for the 
purpme. Tlic ccstrli also has some rights. Dennzs c. Kedmond ,  210 
N. C'., ; $ O ;  LrirX 1.. . l r ~ n f i ~ l t l ,  187 K. C'., 6 2 5 ,  Id2 S .  E., 393; Ererhccrf 
v. ;Lt lr ler lo~~,  175 N. C., 403, 95 S. E., 614. 

The slloning made by appellant is not sufficient to overturn the judg- 
ment cntered below. 

-1ffirmed. 
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A. D. ABERNETHY ET AL. C. FIRST SECURITY TRUST COMPANY ET AL. 

(Filed 7 April, 1937. ) 

1. Judgments 5 23- 
Where it appears that a party was in the courtroom at  the time the 

court announced that motions in his case be heard the following 
(lay, his motion to set aside the order made on the day stipulated on the 
ground of excusable neglect is properly denied. C. S., 600. 

2. Appeal and Error $5 19, 31f- 
The Snpreme Conrt can judicially know only That ~ppea r s  of record, 

mld where the transcript fails to contain the record proper the appeal 
v-ill be dismissed, since the record is insufficient to establish the jurisdic- 
tion of the Supreme Court or put it in efficient connection with the court 
below. 

-IPPEAL by movant, R.  0. Abernethy, from A l l e y ,  J., a t  Korember 
Term, 1936, of CATAWBA. 

Motion made a t  September Term, 1936. to vacate order entered a t  
Ju ly  Term, 1936, on ground of excusable neglect. Motion denied. 
hlovant appeals. 

R. 0. A b e r n e t h y  in propr ia  persona,  m o c a n f ,  a p p e l l a , ~ t .  
E. 8. C l i n e  n n d  Char l e s  TT'. B a g b y  for  d ~ f e n d n n f s ,  appel lees .  

STACY, C. J. The matter was on the motion docket for  hearing a t  
the Ju ly  Term, 1936. On Vednesday of the term, it was announced in 
open court that  motions would be heard the following day. His honor 
finds that "the plaintiff R. 0. Abernethy was actually present in court 
on Thursday morning." Upon this fact being made to s ppear, the court 
intimated that  lie would not bc justified in setting aside the order on the 
ground of excusable neglect, D n i l  2.. Hazcl i ins ,  an t e ,  283, but that  he 
would grant  the plaintiff until the next term of court to make further 
showing, if he could, ( '~vhy the order should be set aside for alleged 
excusable neglect." At the November Term, "the plairtiff R. 0. Aber- 
nethy argued the matter a t  length, but presented no further or other 
reason for setting aside the former order"; whereupon the motion mas 
dialnisscd and the matter "ordered to be dropped from the docket." The 
judgment accords with the decisions on the subject. C. S., 600; C a r t e r  
v. A n d e r s o n ,  208 N. C., 529, 181 S. E., 750; h'err r .  Ennil., 205 K. C., 
410, 1 7 1  S. E., 367; Lunt l  C'o. 1 % .  lT1oofon, 177 X. C., 243, 98 S. I?., 706; 
R o b e r f s  c .  d l l n l a n ,  106 S. C., 391, 11 S. E., 424. 

But for another reason the appeal must be dismissed. The record 
proper has been omitted from the transcript on appeal. B a d e  v. illc- 
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Cul l e r s ,  n n f e ,  327. T h e  necessity of a n  adequate record "to establish the 
jurisdiction of this  Court  and  pu t  i t  i n  efficient relation and connection 
with the  court below" ( I l ' n l t on  1 % .  , l fcl iesson,  1 0 1  ?u'. C.,  428, 7 S. E., 
566),  iq well i l lustrated by the  instant  case, for,  i n  one of the briefs, 
reference is made  to the t ranscript  i n  F1oh.e r.. T r l c ~ f  Co., reported i n  207 
N. C.. 604, 178 S. E., 109, as  containing a ful l  recital of the facts, bu t  
i t  non-here appears  of record t h a t  the  order, which movant  seeks to  
vacate. was entered i n  the cited cace, o r  tha t  the  cited cace and the  in- 
s tant  case a r e  one and the salnc. V e  can kaow judicially only what  
appear" of record. Bunk c. X t C ' u l l e r s ,  s u p r a ;  T u c k e r  r .  Ua~rh.,  204 
IS. C., 120, 167 S. E.. 495. 

O n  tlle authorities cited, and others of s imilar  import ,  the  attempted 
appeal  must be dismissed. Riygtrrr c. U u r r i s o n ,  203 N. C., 191. 165 
S. E:.. 3 5 s ;  Il'trfcrs 7 ' .  1lruters,  199 S. C'., 667, 155 S. E., 564;  P r u i t f  v. 
Tl'ood, ibld. ,  788, 156 S. E., 126. 

A p ~ p a I  dismissed. 

IN RE WILL OF LOVINA L. PLOTT, DECEASED. 

(Filed 7 April, 1937.) 

1. Evidence 5 32: Wills 5 23c-Held: Testimony related to communica- 
tion with decedent by interested party and was incompetent. 

111 this caveat proceeding issues as  to undue influence and mental 
capacity were submitted to the jnry. h cnrentor interested in the result 
TWS permitted to testify to the effect that testarix had stated to him that  
propounders had forced her to leave the witness out of her rrill. The 
court stated that the evidence would he competent only to show rnental 
c:ip:rcity aud the execution of the XI-ill. IIcld: The testimony related 
solely to the issue of undue influence. and testatrix' statement having 
bcen made more than a year after the execution of the will, did not 
constit~lte ~ ~ t r r s  rc's fjcstce, arid the twtiniony was of a trnnsnction or com- 
miuiicatiou with n ilecfdcnt prohibited b~ C .  S., 1705, and the jnry having 
:insn-cred thr  issue of undue inflncnce in favor of careators, its admission 
constitutes reversible error. 

2. Appeal and Error 5 46- 
Where a new trial is awarded on one exception, other esceptions relat- 

ing to matters not likely to arise upon a subsequent hearing need not 
be decided. 

, ~ P P E A L  by propounders f r o m  L 1 f ~ E 1 r o y ,  J., a t  Aiugust  Term,  1936, of 
CABAKRUS. N e w  trial.  
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This was a proceeding to determine the issues raised by the caveat to 
the will of Lorina L. Plott.  The caveat alleged mental incapacity and 
undue influence on the part  of Henry  Plott, a son of the testatris. 

The issues submitted to the jury and respouses thereto mere as follows : 
"1. Was the esecution of the paper writing purporting to be the last 

will and testament of Nrs.  L. L. Plott  procured by the fraud or undue 
influence of Henry  Plott  and family, as alleged in the caT;eat ? A. 'Yes.' 

"2. Did Mrs. L. L. Plott,  a t  the time of the execution of the said 
paper writing, to wit, 12 August, 1933, hare  sufficient mental capacity 
to execute the same? A. 

"3. Is  the paper writing propounded, and erery par t  lhereof, the last 
will and testament of Mrs. L. L. P lo t t ?  A. 'So.' " 

From judgment on the verdict setting aside the purported will, the 
propounders appealed. 

Hurlsel l  Le. ITarfse l l  and Crowel l  (e. Crowell  f o r  appellants.  
IIironz P. Wlz i facre  and  Armf ie ld ,  S h e r r i n  (e. Barnhnrclt  for nppcllees. 

DEVIK, J. The propounders assign as error the ruling of the court 
below in admitting, over their objection, the following ertdence from the 
witness Zeb Plott, who v a s  one of the caveators and irterested in  the 
result: "Q. What,  if anything, did she (teqtatrix) tell you then with 
respect to making a will? The court :  I t  7%-ould only he competent as 
it may tend to show the execution of the will and her ability to make a 
vill.  A. She asked us to more back to the old home plaze, said, 'Cause 
Henry and his family had made her will us out and she wanted us to go 
back to the old home place, she wanted to live with us and see that  me 
got our part.' " 

T h i l e  the presiding judge stated this evidence mould only be compe- 
tent on the question of the capacity of the deceased to nxike a will, it  is 
apparent that  it rtlated solely and directly to the que5)tion of undue 
influencxe, and was incompetent. The  decisions of this Court are to the 
effect that it  is not competent for  a witness 11-ho is a party, or interested 
in  the result, to testify to declarations of the deceased, vhose will is 
under attack, when the issue is as to undue influence. Linebarger  a. 
Linebarger ,  143 K. C., 229; In re Fowler ,  159 S. C., 203; I n  re Ch i s -  
nzan, 175 S. C., 420; Bisset t  z.. B a i l e y ,  176 N .  C., 43;  In re  H i n f o n ,  
180 S. C., 211; H o n e y c u t t  z.. Bzirleson, 103 N .  C., 37 ;  111  re 17elcerfon, 
108 x. c., 749; C. S., 1795. 

I t  further appears that  the declaration of the testatrix .estified to was 
not a part  of the res gestce but was made a year after the will was 
executed. 



N. C.] SPRING TERM, 1937. 453 

T h e  eridence objected to  was mater ial  to  the  issue upon which the  
case was decided, 14-21s prejudicial t o  the  propounders, a n d  its admission 
constitutes reversible e r ror  necessitating a new trial.  

T h i s  disposition of t h e  case renders unnecessary a con-ideration of 
the  other questions presented by the  appeal,  as  they m a y  not arise on  
another  t r ia l .  

N e w  tr ia l .  

(Filed 7 April, 1935.) 
1. Divorce 11- 

Upon application for alimony pcndc~z tc  7itc the trial court is required 
to find the facts in order that the correctness of its ruling may be deter- 
mined on appeal. and the granting of the application solely upon a finding 
that  defendant was the owner of certain properties is error. C. S., 1666. 

2. Divorce 8 1 3 -  
Alimonp without divorce. C. S.. 1667, may be had only by independent 

suit, and application for alimony licrrdtlzte lrte may not be t r ~ n t e d  as 
:~pplic:ttion for a l i m o n ~  under thi5 section. 

APPEAL by  I)laintiff f r o m  Spetrrs,  J., a t  E o r e m b e r  Term,  1036, of 
O X ~ L ~ \ V .  

Civil action f o r  divorce on ground of abandonment  and  tn.0 years  
separation. 

T h c  cornplaint alleges t h a t  plaintiff and t lcfe~idaut  n e w  r~iarrictl  22 
October. 1921, and  lived together as nian and  .rife unt i l  Julr ,  1034, 
TC-hen defendant  abandoned the  plaintiff n i t h o u t  just  c a u v ,  Gncc n h i c h  
date  they l i a ~ e  not l i rcd together;  tliat the plaintiff i i  the injured par ty  
and has  h e n  a resident of h 'or th ( 'arol ina f o r  nlorc tllali t \ w l \ e  111olit11~ 
next preceding the institution of this  action. 

Defendant  filed anslver, denied the  mater ial  allegation< of the com- 
plaint,  excc1,t the fact  of nlarriagc, and set 111). b~ T V R ~  of fu r t l~ t ' r  
defei iv  tha t  on 2 Sovember ,  1935. '(plaintiff demanded t h a t  the defend- 
a n t  leave  hi^ home and  never to return," since ~ r h i c l l  t ime plaintiff has  
failed and  refused t o  contribute any th ing  to her  s u p p o r t ;  t h a t  defendant 
is 11 i thout  nleans to  defend this action, n l ~ r r e a s  plaintiff on nc consid- 
erable p ro l>er ty ;  nhcrefore,  defendant prays t h a t  the action be di-misied, 
and  tha t  she be awarded alimony p e m l e n f e  l i f e  and counsel fee-. 

Upon motion for  alimorly pemZertte l z f e  and  allowance for  counsel fees, 
the court found t h a t  the plaintiff n a s  the miner  of ce r tam properties 
and ordered tliat he  p a y  alimony i n  the ciulii of $15.00 per niontll and 
$50.00 counsel fee>. F r o m  this order the plaintiff appeals. aqsigning 
error. 
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D. E.  H e n d e r s o n  and  G. 17. P h i l l i p s  f o r  p la in t i f f ,  ap,nellant.  
No counsel  a p p e a r i n g  f o r  d ~ f e n d a n t .  

STACT, C. J. T h e  defendant 's motion f o r  a l imony p w d e n f e  l i f e  and  
counsel fees is not supported under  C. S., 1666, ei ther  by sufficient allega- 
tions o r  adequate factual  findings. T7aughnn v. V a u g h a n ,  a n t e ,  354; 
H o r f o n  I * .  H o r f o n ,  186 N. C., 332, 119 S. E., 490;  Whi i ' e  v. W h i t e ,  179 
N. C., 592, 103 S. E., 216; It'cbbor v. I'l.'ebber, 79 S. C., 572;  X i l l e r  21. 

M i l l e r ,  75 S. C., 70. It was  said i n  Alloore v. X o o r e ,  130 N .  C., 333. 
41  S. E., 043, t h a t  upon appl icat ion f o r  a l imony p e n d e n f e  l i ie  under  
C.  S., 1666, "whether the wife is entitled to  alimony is a question of lam 
upon the  facts  found," reviewable on appeal  by  either par ty,  and ('the 
court  below mus t  find the  facts." C a u d l e  z3. C a u d l e ,  206 N. C., 484, 
174 S. E., 304. N o t  unt i l  the  facts  a r e  found can  wt: determine the  
correctness of the  ru l ing  as  a mat te r  of law. XcAl.lanus c. ,WcXanus .  
191 N .  C., 740, 133 S. E., 9. 

N o r  c a n  t h e  order  be upheld as upon  a n  application f o r  alimony 
without divorce under  C. S., 1667. T h i s  section '(only applies to  inde- 
pendent sui ts  f o r  alimony." S k i t f l e f h a r p e  v. S k i f f l e f h a r p e ,  130 S. C., 
72, 40 S. E., 851;  R e e v e s  v. R e e v e s ,  82 S. C., 348. 

Er ror .  

SAl)IE n. 13R.iSTI.E:T r. .iT1ASTI(7 COAST I J S E  IIAILROAI) COJIPAST. 

(Filed 7 April, 1937.) 

1. Carriers 3 21-Evidence of carrier's negligent injury to passenger held 
sufficient t o  be submitted to t h e  jury. 

Er i t l enc~  t h a t  plaintiff, ~x-heii ix child of tn-elre ytwr:i, ~ r i l s  put on ;L 

train by lier uncle and placed in charge of the conductor, who seated her 
by a window, which he opened for her himself, that thereafter, upon a 
sudden slowing of the train, the window fell on plaintiff's arm and injured 
it ,  is 11c.ld sufficient to be submitted to the jury in the plaintiff's action 
against the railroad upon reaching lier majority. 

2. Appeal and E r r o r  § 32--Motion for  new trial for  newly discovered evi- 
dence is  granted in  this case i n  t h e  Supreme Court. 

Ikfenclant's motion in the Supreme Court for a new trial for newly 
discovxecl evidence, based upon rerified statements of a number of pros- 
pective witnesses whose testimony it  alleges it did not discover until after 
tlie trial and was unablb to malie use of a t  the trial, is granted in this 
case. without intimation a s  to tlie sufficiency of evidence or discussion of 
the facts in accordance with the rule of the Court in sucah instances. 

APPILIL by defendant f rom B a r n h i l l ,  J., a t  November Term,  1936, of 
EDGECONBE. K e w  trial.  
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This n7as an action for damages for an  injury to plaintiff's hand and 
arm, alleged to hare  been occasioned by the falling of the window sash 
in defendant's passenger coach, due to the negligence of the defendant. 

Plaintiff alleged and offered evidence tending to show that  7 July,  
1926, she Lecame a passenger on defendant's t rain from Rocky Mount, 
Kor th  Carolina, to Tarboro, Xor th  Carolina, and that  being then 1 2  
years of agr, she was put in charge of the conductor, who seated her in 
the coach and raised the window beside the seat; that as the train ap- 
proached Tarboro, the train slackened speed suddenly, and the window 
fell. striking her wrist and injuring i t ;  that  thereafter the pain in her 
wrist continued and the i n j u r ~  progressed until her hand and arm be- 
came withered, deformed, and useless; that  this action was instituted 
upon the plaintiff's coming of age. 

The defendant denied that  plaintiff was a passenger on its t rain as 
alleged, or that 41c was injured, and denied all allegations of negligence. 
Defendant offered cvider~cc tending to show that  plaintiff's hand and 
wrist suffered from some disea:e, injury, or dcformitp prior to 1926, 
and that the injury complained of was not clue to any act or omission 
of the defendant. 

Upon isiues submitted, the jury for their rerdict found that  plaintiff 
wtts injured by thr  negligence of the d c f e n d ~ n t  and awarcled danlages 
in the sum of $12,000. 

From judgnlent on the verdict, defendant appealed. 

F o l r n f a i n  B F o z r ~ ~ f t r i n  crnd 11. II. P h i l i p s  f o r  plaint i f .  
T h u s .  IT ' .  Ilcr~ is ,  1'. E. P h p l p s ,  n n d  S p r u i l l  B 8prz l i l l  f o r  d c f c n d a n f .  

DEVIS, J. The appellant assigns as error the denial of its motion 
for judgrnent of nonsuit, interposed a t  the conclusion of plaintiff's evi- 
dence and rene~red a t  the close of all the evidence. 

The ruling of the trial court on thls nlotion must be swtained. The 
evidence offered would seem to entitle the plaintiff to have her case 
iul,mitted to tlie jur j .  Thi i  is in accord nit11 the decision of this Court 
in Snlrndc'rs L'. EL). R., 185 K. C., 2b9. While in the N C I I I ~ I ~ P T A  case, hzipra, 
r e c o ~  ery for a similar illjury n a i  denied, the el idenre here pre ented 
brings the instant case n i th in  the principle there set forth and sustains 
the ruling of the court on the rnotion of nonsuit. I le re  tlle plaintiff, a 
child of t n e l ~ e  years, x a s  placed under the care of thc train conductor 
by her uncle. The conductor ushered her into the coach and gave her a 
scat by a window and hinlself raised the saih. The fact that, under 
t h e v  circumstances, shortly thereafter, folloning a sudden ~lackening 
of the train, tlle nindow sash frll and injured the plaintiff, rrould seem 
to permit the inference of negligence for the reasons stated in Sirunders  
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v. R. R., supra, and the authorities there cited. The  charge 04 the 
court to the jury was free from error. 

Since the argument of the case, the defendant has filed motion for a 
new tr ial  on the ground of newly discovered evidence, based upon veri- 
fied statements from a number of prospective witnesses whose testimony 
i t  alleges i t  did not discover until after the trial, and of which i t  was 
unable to make use in its defense. Hil ton  u. Ins.  Co., '195 N .  C., 874; 
Johnson v. R. R. ,  163 S. C., 453; Mottu  v. Davis, 153 N .  C., 160. 

After due consideration of the motion and affidavits, i n  connection 
with the evidence adduced a t  the trial, and without any intimation as to 
the sufficiency or the probative effect of the testimony, we are of the 
opinion that  a new trial should be awarded by reason of newly discovered 
evidence. 

I n  accord with the rule of this Court stated in Herndon v. R. R.,  121 
N .  C., 498, and Crenshaw v. Street Railway Co., 140 N .  C., 192, the 
facts on the motion are not discussed. 

New trial. 

RIATTIE L. ROWLASD v. HOME BUILDIKG & LOAN ASSOCIATION. 

(Filed 7 April, 1937.) 

Deeds 1 3 b G r a n t e e  held to take f e e  simple under rule in Shelley's case. 
A deed to L., "the said party of the second part, for and during the 

term of his natural life," and at his death "said lands shall descend to 
his heirs a t  lam or to such collateral relations as may be entitled to same 
upon failure of issue," is held to convey the fee simple citle to L. under 
the rule in Sltelley's case, the controlling principle for the operation of the 
rule being the nature of the second estate and not the estate conveyed to 
the first taker, and the 71abend1~m in this case not altering the course of 
descent, but casting the estate on those who would take in the character 
and quality of heirs of the first taker. 

LIPPEAL by defendant from ?Villiams, J., a t  February Term, 1937, of 
BEAUFORT. 

Controversy without action, ,submitted on an  agreed statement of 
facts. 

The defendant, being under contract to lend p la in t ie  $2,200, to be 
secured by deed of trust on real estate, has declined to make said loan on 
the ground that  title to the security offered is defective. 

The court, being of opinion that  plaintiff holds fee simple title to 
security offered, rendered judgment accordingly, from which the defend- 
ant  appeals, assigning error. 
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H. C. C'nrter for  plaintiff, appellee. 
XtrcLenn d Rodmcrn for defendonf, app~l lanf .  

STACY, C. J. On  the hearing, the sufficiency of the title offered was 
~ r o p e r l y  made to depend upor1 whether deed from Mary A. Laughing- 
house to T. L. Laughinghouse for the locus in quo conveys a fee simple 
or only a life estate. 

The hnbcndunz is "to him, the said party of the second part, for and 
during the tcrrn of his natural  life," and a t  his death "said laiidq shall 
descend to his heirs a t  law or to w c h  collateral relationr as may be 
entitled to same upon failure of iwie." K e  agree with the trial court 
that hj- ~ i r t u e  of tlie operation of the rule in Bhe17~y's ccrsc, nhicll ob- 
tains in this jurisdiction, not only as a rulc of law, but also as a rule of 
property, the grantee in said deed took a fee simple title to the property 
thereby conveyed. Whitehursf c. Uowera, 205 S. C'., 541, 172 S. E., 
180;  -llorehcad c. ,lIonfnpe, 200 N. C., 497, 157 S .  E., 793; Doqgett 1 % .  

T-aughnn, 199 K. C., 424, 15-1 S. E., 660; Rank I . .  llorfch, 136 S. C'., 
510, 120 S. E., 60;  -1lnrfin I , .  Knor~les,  195 N. C., 427, 143 S. E., 313; 
Parrish r . .  Ilodge, 175 S. C., 133, 100 S. E., 256; S o b l ~ s  2 1 .  Sobles, 1 7 i  
N. C., 243, 98 S. E.. 715. " I t  (The  Rule) applies n-lien tlie ,iame 
persons ~v i l l  take the same estate, whether they take h7 descent or pur- 
chase; in xllich case the7 are made to  take by descent"-Brown, J . ,  in 
T?json 2 % .  Sinclnir, 138 N. C., 23, 50 S. E., 450. "In detcrrnininp 
~thet l le r  the rule in Shell~y'a c u s p  shall apply, it is not material to 
inquire what the intention of the testator was as to the quantity of estate 
that should ~ e \ t  in tlw first taker. The  material inquiry is, T11at is 
taken under tlie srcond devise? I f  those who take under the second 
derise take the same estate, they nould take as heirs or heir.; of his body, 
the rule a1~1)lies"-Pcrley, C. J . ,  i n  Crockcff z'. Robi~ison, -16 S. If., 454. 
11-elch 2'. Gibson, 193 S. C., 684, 138 S. E., 25. 

I t  nil1 be obserred that  the limitation after tlie death of the grantee 
does not change the course of descent. "The law d l  not treat that as 
an  estate for life which is eisentially an estate of inheritance, nor permit 
anyone to take in the character of heir unless he takes also in  the quality 
of heir." Sfency v. X i c r ,  27 P a .  St., 95. 65 -h. Dec., 447. I n  other 
\~ords ,  as an  l l r i r  is one upon uhorn the 1uu casts an  ebtate at the death 
of the ancestor ( I 1  Blackstone, ch. 14) ,  and as it i~ necessary to consult 
the law to find out ~ i ~ h o  the heir of the anccqtor is, the law, speaking 
through the rule in Shelley's cuse, in substance, says : "I-Ie ~ h o  would 
thus take in the character of heir must take also in the quality of he i r ;  
that  is, as heir by descent under the law and not by purchase under the 
instrument." I-elcerton c. Yel~erfon,  192 N. C., 614, 135 S. E., 633. 

Affirmed. 
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STATE v. DON EVANS. 

(Filed 7 April, 1937.) 

Abortion 5 7-Held: There was no prejudicial error in the admission or 
exclusion of evidence in this prosecution for abortion. 

I n  a prosecution for violating C. S., 4226 and 4227, the admission of 
evidence offered by the State relative to the taking of an ancesthetic by 
deceased a t  the time of taking the medicine which the evidence tended to 
show defendant had procured for her with mlawful intent, is immaterial 
and not prejudicial to defendant, and the exclusion of his evidence that 
at the time deceased was suffering with a disease facilitated the 
abortion is not error, such evidence being irrelevant to the issue. 

APPEAL by defendant from Sinclair, J., at  August Term, 1936, of 
PITT. KO error. 

This is a criminal action in which defendant was tried on an  indict- 
ment in which he was charged in the first count with a viclation of C. s., 
4226, i n  the second count with the violation of C. S., 41127, and in the 
third count with manslaughter. 

When the action was called for trial, the solicitor f o ~  the State an- 
nounced to the court that  he would not prosecute the defendant on the 
third count in the indictment. 

There was a verdict that  the defendant is guilty on bolh the first and 
secoiid counts in the indictment. 

From judgment that  he be confined in the State's Prison for a term 
of not less than  three or more than fire years, the defendmt appealed to 
the Supreme Court, assigning errors in the trial. 

Aftoi-ney-General Senwell and Assisfnnf dftorney-General hlcXullan 
for the S fa fe .  

Albion Dunn for defendant. 

CONKOR, J. The evidence a t  the tr ial  of this action v a s  sufficient to 
support the verdict that  the defendant is guilty on both the first and 
second counts in the indictment. The evidence was properly submitted 
to the jury as sufficient to show that  on or about 7 August, 1936, in P i t t  
County, Nor th  Carolina, the defendant willfully, unlawfully, and feloni- 
ously advised or procured the young woman named in the indictment, 
who was then pregnant or quick with child, to take medicine with intent 
thereby to destroy the child, and also with intent thereb,y to procure a 
miscarriage. C. S., 4226, and C. S., 4227. The d e f e n d a ~ t  did not con- 
tend to the contrary a t  the trial. Nor  does he so contend on this appeal 
to this Court. H e  did not move a t  the close of all the evidence a t  the 
tr ial  tha t  the action be dismissed. C. S., 4643. 
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BANK O. HARDY AND HARDY C. BANK. 

The defendant's contentions on his appeal to this Court that  there was 
error in the admission by the court of eridence offered by tlie State a t  
the trial, and in  the exclusion of evidence offered by him, carmot be 
sustained. 

The admission of eridence offered by the State, over the objection of 
the defendant and subject to his exception had little, if any, probative 
value n i t h  respect to the issue i n ~ o l ~ e d  in the trial. I t  was immaterial 
whether or not the deceased took an  a n ~ s t h e t i c  a t  the time the abortion 
was committed. -111 tlie evidence showed that  she took rnedicinc with 
intent to produce an  abortion, and that tlle defendant was n i t h  her both 
before and after she took the medicine, and knew her purpose in taking 
the medicine. The evidence was sufficient to support an  inference by the 
jury that the defeildant advised or procured the deceased to take the 
medicine with an  unlawful intent. 

Eridence offered by the defendant tentling to sho~v that  the decea~ed 
was suffering from a disease nhicli facilitated tlie abortion was not rele- 
vant to the iszue involving the defendant's guilt as charged in the indict- 
ment. There was no error in tlle exclusion of such evidence, upon 
objection by the State. 

The defendant's contentions that  there were errors in the charge of 
the court to the jury cannot be sustained. The charge appears in the 
record. The judge fully complied v i t h  the mandatory provisions of 
the statute. C. S., 564. S. c. Graham, 194 S. C., 459, 140 S. E., 26. 

The judgment is affirmed. 
S o  error. 

NORTH CAROLINA J O I N T  STOCK LAND B A S I i  O F  DURHABI v. 11. V. 
HARDY A N D  A. G. P H E L P S ,  

and 
H. T. HARDY A N D  WIFE, EUNICE V. I IARDT,  v. NORTH CAROLIII'A 

J O I N T  STOCK LAND BAiYK AND TIT. G. BRAMHABI A N D  T. L. BLAiYD, 
RFCEIVERS OF T H E  F I R S T  NATIOSAL T R U S T  COJIPASY O F  DUR- 
HAM, INC. 

(Filed 7 April, 1937. ) 

1. Mortgages S 39c-Lease by trustor after foreclosure and judgment in 
ejectment against him held to estop him from attacking validity of 
sale. 

Where, after the foreclosure of a deed of trust, the trustor leases the 
land from the ccstui ,  who purchased same at the sale, and thereafter 
judgment is entered, unappealed from, ordering the trustor to surrender 
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possession, the trustor is estopped from attacking the validity of the sale 
on the ground that it was conducted by an agent of the cestui, both by 
the lease and the judgment. 

2. Pleadings § 2% 
Where plaintiff moves to amend his complaint almost a year after the 

filing of the complaint, and after defendant had moved for judgment on 
the pleading, an order of the trial court denying the motion to amend is 
without error. 

APPEAL by H. V. Hardy  and wife from S inc la i r ,  J . ,  at  December 
Term, 1936, of GREENE. Affirmed. 

The two cases were by consent consolidated for the purpose of motion. 
From judgment in favor of the North Carolina Jo in t  Stock Land Bank, 
H. V. Hardy  and wife appealed. 

J .  B. J a m e s  and  J .  S. Pa t t e r son  for plaint i f f ,  appellee.  
W a l t e r  G. S h e p p a r d  and R o b t .  H. Rouse  for defendants ,  appellants.  

PER CURIAM. Judgment was rendered on the ~ lead ings .  The  undis- 
puted material facts appearing therefrom may be concisely stated as 
follows : 

On 2 1  October, 1924, H. V. Hardy  and wife executed a deed of trust 
on described lands, of which H. V. Hardy  was then the owner, to the 
First  National Trust  Company, trustee, to secure a n  indebtedness of 
$20,000 due the North Carolina Jo in t  Stock Land Bank. Thereafter, 
the name of the trustee mas changed by charter amendmsnt to the First  
National Company, and later by judgment of the United States District 
Court for the Eastern District of Kor th  Carolina receivers were ap- 
pointed for said First  National Company. On  21 February, 1931, 
default having been made in the payment of the debt secured, the lands 
were sold under foreclosure, one J. C. Exum, as agent of the receivers, 
conducting the sale, and said land bank became the purchaser a t  the 
bid price of $12,000, and deed to said bank was executed and delivered. 
H. V. Hardy  remained on the land under oral agreement for the pay- 
ment of rent to the land bank for the remainder of the year 1931, and 
on 8 February, 1932, executed a written lease for said lands for the year 
1932 from the land bank as landlord, and continued in possession as 
tenant, paying rent therefor, the lease involving expenditures on part  of 
the bank for f a rm machinery. I n  February, 1933, the said land bank 
declined to renew the lease, and upon refusal of H. V. H a r d y  to vacate, 
instituted summary ejectment proceedings, which resultej, on appeal, in 
judgment by Frizzelle, Judge, a t  December Term, 1033, of Greene 
Superior Court, that  H. V. Hardy  was estopped by reason of the lease 
to dispute the title of the land bank, and that  he vacate the lands. N o  
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appeal was taken from the Frizzelle judgn~ent. I n  1931 the land bank 
leased the lands to A. G. Phelps, who permitted Hardy  to remain on the 
land. 

On 11 February, 1935, H. V. Hardy  still refusing to vacate, action 
was instituted by the land bank against Hardy  and Phelps to recover 
possession of said lands. 

On 8 February, 1936, H. V. Hardy  and wife instituted suit against 
the land bank and the receivers of the First  Sa t ional  Company to set 
aside the sale and deed to the land bank, alleging that  theforeclosure 
was conducted by an  agent for the land bank, and that  by reason of the 
purchase by the land bank at such sale the relation of mortgagor and 
mortgagee still subsisted, and asked for an  accounting for rents and 
damages. 

At  December Term, 1936, of the Superior Court of Greene County, 
the two actions x-ere consolidated for the purpose of motion for judg- 
ment on the pleadings. After said motion mas made and pending the 
hearing, 1%. V. Hardy  and wife moved to amend their complaint to allege 
fraud and collusion on the part  of the land bank and the receivers. The 
motion for judgment on the pleadings was allowed and i t  was adjudged 
that  the land bank was owner of the land and H. V. Hardy  and A. G. 
Phelps were required to surrender possession. 

I t  was further adjudged that  the motion to amend the complaint be 
denied, the court finding that the complaint had been on file since Febru- 
ary, 1936, and that  the motion to amend was made after the motion for 
judgment on the pleadings. 

I t  is apparent that  judgment v a s  properly rendered on the facts 
sho~vn by the pleadings, and that  under the rule laid down in Bunn v. 
Holliday, 209 K. C., 851, and Iiill 21. Fertilizer Co., 210 K. C., 417, 
H. V. Hardy  was precluded by his lease of the land under the written 
agreement, and the payment of rent to the land bank therefor for the 
years 1931 and 1932, as well as by the Frizzelle judgment that he vacate 
the lands, from contesting the title of the land bank under the fore- 
closure sale and deed. 

The facts here presented are not such as to invoke the principle re- 
ferred to in Eubnnks v. Becton, 153 N .  C., 230. 

As was said in  Bunn c. Hollidtry, supra: "I t  is well settled in this 
jurisdiction that  the cestui que trzisf has a right to buy a t  the trust sale 
unless fraud or collusion is alleged and proved. Xonroe c. Fuchtler, 
121 K. C., 101; Hayes c. Pace, 162 N. C., 288; Winchester v. Win-  
chester, 178 X. C., 483; Simpson v. Fry, 194 N. C., 623. See Hinton 
u. West, 207 N .  C., 708. The principle is different as between mort- 
gagor and mortgagee. Lockridye v. Smith, 206 N. C., 174. After the 
sale by the trustee and the purchase by the defendants I-Iolliday and 
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Whitaker of the plaintiff's land, the plaintiff, who was sui juris, rented 
the land from them, and for several years paid the rent to them. We 
think from plaintiff's testimony that  he is estopped and the nonsuit was 
proper." 

We find no error i n  the order denying the motion to  mend the com- 
plaint. 

Judgment affirmed. 
- 

NOLAND COMPANY, IR'C., v. J. W. JONES,  TV. P. J O N E S  VERA JONES,  
AND L.  0. WELCH.  

(Filed 7 April, 1937.) 

1. Frauds, Statute of, 5 &Evidence held for jury on question of financial 
interest of person promising to answer for debt. 

The evidence disclosed that defendant was engaged in business and 
during a number of years plaintiff sold goods to him, that thereafter 
defendant told plaintiff's agent he wished plaintiff to continue to ship mer- 
chandise upon order of his son, that the agent replied that his company 
would ship on open account to defendant and son, and that they would 
look to defendant for goods sold on open account, that thereafter a receipt 
for payment on account was made out in the name of defendant and son 
company, and that defendant's name appeared over the   lo or of the store 
throughout the transactions, and that the first notice plaintiff had that 
defendant was not in business was a telephone call, after the goods in 
question had been shipped, notifying plaintiff not to ship any more goods 
on open account. Held: The evidence was sufficient to be submitted to the 
jury on the question of whether defendant had an interest in the purchase 
of the goods so as to take the case out of the operation of the statute of 
frauds, C. S., 957. 

2. Trial 3 93- 
A misstatement of the contentions of a party will not oe held for error 

when the injured party fails to bring the matter to the attention of the 
trial court in apt time. 

APPEAL by defendant J. W. Jones from Finley, Emergency Judge, 
and a jury, a t  September Term, 1936, of CLEVELAND. N o  error. 

This is an  action brought by plaintiff against defendants to recover 
$251.07, for goods shipped by plaintiff to J. W. Jones & Son-twelve 
shipments from I1 October, 1934, to 14  November, 1934, inclusive. 

The issues submitted to the jury were as follows: 
"1. What amount, if any, is J. W. Jones indebted to the plaintiff? 
"2. What  amount, if any, is W. P. Jones indebted to the plaintiff 1" 
The jury answered both issues in favor of plaintiff, "$251.97, with 

interest from 13 January ,  1935." Judgment was rendered on the ver- 
dict for  plaintiff. 
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I t  is not denied by W. P. Jones that  he is liable to plaintiff, but the 
controversy \\-as as to the liability of J. W. Jones. The defendant J. W. 
Jones made numerous exceptions and assignments of error and appealed 
to the Supreme Court. The material ones and necessary facts will be 
considered in the opinion. 

Quinn, IIawtrick & Hamrick for plaintiff. 
E. A. IInrrill for defendant J .  1.I'. Jones. 

PER CCRIAM. ,It the close of plaintiff's evidence and a t  the close of 
all the evidence, the defendant J. Mr. Jones made motions in the court 
below for judgment as in case of nonsuit. C. S., 567. The court below 
overruled these motions and in this we see no error. 

The evidence on the part of plaintiff succinctly was as follows: F o r  
several years prior to the time the transaction in question took place, 
<T. IT. Jones had been operating a plumbing business in Kings Mountain. 
His  name was on the front of the store and remained there throughout 
the transactions in question. Plaintiff had sold J. W. Jones merchan- 
dise prior to this time. A shipment to J. W. Jones had heen returned 
in June,  1934, and plaintiff's manager, C. J. Lauer, went to see him 
about same, J. W. Jones being ill a t  the time. I n  August, plaintiff's 
manager, C. J. Lauer, went to see the defendant J. W. Jones again with 
reference to shipping him merchandise. T h e n  C. J .  Lauer saw the 
defendant J. W. Jones in August, 1934, the following facts existed : 
W. P. Jones was running the business; C. J .  Lauer was only slightly 
acquainted with W. P. Jones;  plaintiff was shipping to J. W. Jones 
C.O.D. ; J. W. Joncs made the remark indicating that  he desired plaintiff 
to continue to ship goods on the order of T'T. P. Jones;  plaintiff's man- 
ager, (2.  J .  Lauer, then said, "I will ship on open account to J .  W .  Jones 
& Son." J. IT. Jones made no rcply to this, other than the statement, 
"You won't lose anything bx it." Pursuant to this conversation, goods 
were ordered by W. P. Jones and shipped by plaintiff to "J. IT. Jones 
6. Son." Thew goods mere shipped C.O.D., from 21 August, 1934, to 
11 September, 1934; goods were then shipped to "J. W. Jones & Son," 
on open account; the first shipnlent on open account was I 1  October, 
1934, the last on 14 November, 1934; a n  invoice was received in Kings 
Xountain within a day or two after each shipment, and each invoice was 
made out to "J. T. Jones & Soil7'; these invoices were received and 
noted hy J. TV. Jones' son and daughter. After 17 November, 1934, 
J. W. Jones called plaintiff orer telephone and notified plaintiff not to 
ship any more goods on open account to J. W. Jones & Son;  aftixr this 
no more goods were shipped. Plaintiff never received any notice from 
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anybody other than  the telephone call. No notice was therefore given 
plaintiff that  J. W. Jones had ceased to do business. 

A receipt in the record is as follows : "Receipt-Branch, Spartanburg, 
S. C., Date 11/17/1934. Received of J. W. Jones 8: Son $60.00-Sixty 
and Ko/100 Dollars. F o r :  On account. Noland Company, Inc., B y :  
J. R. Turpin, Cashier." 

The goods in controversy were sold from 11 Octokler, 1934, to 14  
Norernber, 1934, inclusive. The  payment of $60.00 x a s  made on 
17 Sovember, 1934. After this payment, defendant TT. P. Jones testi- 
fied, in pa r t :  "He told them if they sold anything else on open account 
they would look to me for it.'' The defendant J. W. Jollei contends 
that  the statute of frauds ( N .  C. Code, 1935 [Michiel, section 987) is 
applicable to this case. Under all the facts and circumstances we cannot 
so hold. We think the case of Taylor c. Lee, 187 N. C., 393-4, in many 
respects similar. 

Taking the language of J. W. Jones, before the goods were sold and 
delirered to J. W. Jones & Son, the telephone message after they were 
sold, and all the surrounding circumstances and setting of the parties, 
the evidence was sufficient to be submitted to the jury tc  determine. 

The court below charged the ju ry :  "Sow, the plaintiff contends, on 
account of the situation existing there prior to this ccnversation, that  
J. W. Jones having been in the business and having a storehouse ant1 
having his name u p  there and holding himself out to the public in the 
mercantile business that  he and everybody else had a right to assume 
that he was still in the mercantile business until he had gone out of 
husincw by publishing notice to that  effect, and that  when he x-ent to 
him and had this conversation with him that  he n7as justified in assum- 
ing from the past history and surrounding circumstances that  he was 
still in the business, and when he told him he mas going to charge i t  to 
J. W. Jones & Son ;  that  when he said nothing that  he meant yes, that  
silence gives consent, and that  that  is the only logical conclusion you 
could come to from what took place on that  occasion. Therefore, plain- 
tiff contends you ought to answer the first issue '$251.97, with inter- 
est from 13  January ,  1935.' '' 

The defendant J. IT. Jones excepted and assigned error to the above 
excerpt from the charge-that i t  impinged C. S., 564. I t  will be noted 
that  this was a contention, and i t  is too well settled that  this is waived 
by no1 calling it to the attention of the court a t  the time. S. 1 % .  Sinodis, 
189 K. C., 565 (571). 

F o r  the reasons given, we find 
KO error. 
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IDA M. GILBERT, BY HER NEST FRIEND, BERTHA GILBERT SMITH, v. 
D. W. WEST. 

(Filed 7 April, 1037.) 

1. Cancellation of Instruments § 14-Where deed is set  aside consideration 
therefore should be credited t o  rent for  which grantee is liable. 

Where a deed is set aside upon the verdict of the jury establishing 
mental incapacity of the grantor of which the grantee had 1;nomledge 
and undue influence of the grantee, the grantee is entitled to have the 
conaideration paid for the deed credited to the rental ralue of the prop- 
erty during his occupancy, since the object of the law is to put the parties 
1 1 1  s t l r t l c  quo,  mld not to punish the grantee for his wrongdoing. 

2. Same: Retterments S 4-Where deed is set  aside fo r  undue influence, 
grantee is not entitled to  recover for  improvements. 

Where n deed is set aside upon the verdict of the jury establishing 
lncntnl incapacity of the grantor of which the grantee had kiiowledge 
and for undue influence exerted by the grantee, the grantee is not entitled 
to credit for the amount expended by him in making permanent improve- 
ments on the land ~vhile he was in possession under the deed. 

 PEAL by defendant f r o m  Sinclair, J., a t  October Term,  1936, of 
CRAVES. Modified and  affirmed. 

Thiq i i  a n  action f o r  the  cancellation of a deed executed by  the plain- 
tiff purpor t ing  to  convey to the defendant  the  l i fe  estate of the plaintiff 
i n  the  land deicribed i n  the conipl:iint, f o r  possession of said land, and 
for  damages. 

011 28 June ,  1935, the  plaintiff was the  owner of a n  estate f o r  her  life 
i n  the  land described i n  the  complaint.  T h e  defendant was the owner 
of said land i n  fee, subject to the  life estate of the plaintiff. O n  said 
day, the  plaintiff executed a deed purpor t ing  to  convey to the  defendant 
her  life estate i n  said land. 

T h e  defendant entered into possession of the  l and  described i n  the  
complaint under  and  by r i r t u e  of the deed cxecuted by  the  plaintiff, and  
was i n  such possession a t  the  (late of the  conlmencement of this action. 
n'hilp i n  such possession, the defendant made permanent  improrcments  
on said land. 

T h c  issucs ar is ing upon the  pleadings and submitted to  the  ju ry  were 
answered as  follows : 

"I. D i d  the  plaintiff h a r e  sufficient mental  capaci ty to  execute the 
paper  wr i t ing  i n  controversy ? Answer : 'So.' 

"2 .  If not, did the  defendant D. K. West  have kno~r ledge  of such 
mental  incapac i ty?  Answer : 'Yes.' 



466 I N  T H E  SUPREME COURT. [211 

"3. Was the execution procured by undue influence of' the defendant? 
Answer : 'Yes.' 

"4. Wha t  was the rental value of the land describcbd in  the paper 
writing for the year 1935 1 Answer : '$100.00.' 

"5. What  consideration did the defendant D. W. West, pay for the 
execution of said deed? Answer : '$25.00.' 

"6. What  is the value, if any, of permanent improvements made on 
said land by the defendant? Answer : '$500.00.' 

"7. What  would be the rental value of the land for the year 1936 if 
i t  had remained in the same condition i t  was in before the improvements 
were placed upon i t  by the defendant? Answer : '$100.00.' " 

On the verdict i t  was ordered, adjudged, and decreed by the court that  
the deed executed by the plaintiff to the defendant on 28 June, 1935, be 
and the same was canceled. 

I t  was further considered, ordered, and adjudged by the court that  the 
plaintiff recover of the defendant possession of the land described in the 
complaint as of 1 January,  1937. 

I t  was further considered, ordered, and adjudged by the court that  the 
plaintiff recover of the defendant as damages the sum of $200.00, and 
the costs of the action. 

The defendant excepted to the judgment and appealed to the Supreme 
Court: assigning error in the judgment. 

H. P. JVhitehurst and Ward & Ward for plaintiff. 
R. A.  S u n n  for defendant. 

PER CCRIAM. We are of opinion that  on the verdict a t  the tr ial  of 
this action, the defendant is entitled to have the sum paid by him to the 
plaintiff as the consideration for her deed to him, to wit, $25.00, applied 
as a credit on the amount found by the jury as the rental value of the 
land described in the complaint for  the years during which the defendant 
was in possession of said land, to wi t :  1935 and 1936. 

When a court, in the exercise of its equitable jurisdiction, cancels a 
contract or deed, i t  should seek to place the parties in sfaiu quo, as nearly 
as this can be done, for while one party to the contract or deed may 
have been wronged by the other, the court does not undertake by its 
judgment to punish the wrongdoer. The wrong is ordin ,~r i ly  adequately 
arenged when the sfatus quo is restored. This principle is recognized by 
Walker, J., in Hodges v. Wilson, 165 X. C., 323, 81 S. E., 340. I t  is 
applicable in the instant case. 

There is no error in the judgment denying the defendant credit for 
the amount expended by him in making permanent improvements on the 
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HAWKINS 1;. MAUNEY. 

land while he 11-as in possession under a deed from the plaintiff I\-hich he 
had procured from the plaintiff by undue influence, when he knew that 
she Tvas without sufficient mental capacity to execute a deed. The in- 
stant case is distinguishable from H i n t o n  2;. W e s t ,  210 K. C., $12, 188 
S. E., 410. 

The judgment as modified in accordance with this opinion is affirmed. 
Modified and affirmed. 

MRS. GAPNELL HAWKINS, BY HER NEXT FRIEND, RIRS. NEAL CBIIP, v. 
J. A. hlAUNEY. 

(Filed 7 April, 1937.) 

Damages 5 12- 
Where plaintiff, a married minor, introduces eridence that she nererthe- 

less became liable on a note given for money borrowed and used to pay 
for medical attention for her after the injury, the evidence is sufficient 
to support the recovery of such item by her as an element of her damages. 

 PEAL by defendant from A l l e y ,  J., a t  October Term, 1936, of 
LISCULK. S o  error. 

This is an  action to recowr damages for personal injuries which the 
plaintiff suffered as the result of a collision during the nighttime, on a 
highn-ay in Lincoln County, North Carolina, between an  automobile 
driven by her husband in which she was riding and an  automobile driven 
by the defendant. 

,It the date of the con~mellcen~ent of the action, the plaintiff was under 
the age of txenty-one. The action was begun and prosecuted in  her 
behalf by her duly appointed next friend. 

The issues raised by the pleadings and submitted to the jury xwre 
answered as follows : 

"1. Was the plaintiff injured by the negligence of the defendant, as 
alleged in the complaint ? Answer : 'Yes.' 

"2. T h a t  damage., if any, is the plaintiff entitled to recorer? An- 
swer : '$3,800.) '' 

From juclginent that  plaintiff recover of the defendant the sum of 
$3,500, 11-ith intercyt ant1 cost, tlir tlcfeaciant appealed to the Suprerne 
Court. 

Jo7la.s d J o n a s  and H. A. J o n a s  for plaintif f .  
ST'. H .  Ch i lds  and J .  Laurence Jones  for defendant .  
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PER CURIAM. Only one exception appears in the record in this 
appeal. The defendant excepted to an instruction by the court to the 
jury with respect to the second issue. With respect to this issue, the 
court instructed the jury in effect that they should include in their 
answer to the second issue any sum which they should find from the 
evidence was expended by the plaintiff for medical care and nursing 
which she received because of her injuries. 

There was evidence at  the trial tending to show that the plaintiff 
borrowed from the uncle of her husband the sum of $142.50, which she 
paid t o  the physician who attended her while she was in the hospital 
because of her injuries, and that she, as principal, and her husband and 
mother, as sureties, executed a note for that sum payable to her hus- 
band's uncle. This note has not been paid. There was no evidence 
tending to show that the sum of $142.50 was an unreasonable or exces- 
sive charge for the services rendered to the plaintiff by her physician. 

The plaintiff, although a minor and a married woman, assumed per- 
sonal liability for the expenses incurred by her for medical care and 
nursing. For this reason she was entitled to recover of the defendant 
the sum expended by her for that purpose. There was no error in the 
instruction. See Bitting E .  Goss, 203 N .  C., 424, 166 8. E., 302; Cole 
v. Wagner,  197 N.  C., 692, 150 S. E., 339; and Bowe,z L'. Daugherfy,  
168 N .  C., 242, 84 S. E., 265. The judgment is affirmed. 

No error. 

FRANK ROGERS, BY HIS XEXT FRIEND, H. W. ROGERS, v. 
DR. J. D. FREEMAN. 

(Filed 7 April, 1937.) 

Appeal and Error 8 39- 
A new trial will not be granted for error that is not prejudicial and 

material, amounting to a denial of some substantial right, and he ld  in 
this case no prejudicial or material error was made to appear. 

STACY, C. J., dissents. 

APPEAL by plaintiff from Alley, J., and a jury, at J-anuary Special 
Term, 1937, of SAMPSON. N O  error. 

This is an action for actionable negligence (malpractice) brought by 
plaintiff against defendant to recover damages. The action is brought 
by Frank Rogers, a minor, by his next friend, H. W. Rogers, his 
father. Frank Rogers was injured while playing in the yard with 
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children-in some way a baby two years of age got hold of a pair  
of scissors and stuck them in  his left eye. This was on 8 July,  
1929. The boy, who was five years old a t  the time, was immediately 
taken to the defendant in Wilmington, N. C., who was an  eye, ear, 
nose, and throat specialist. From that  time until 1 October, 1929, 
Frank Rogers was a patient of defendant. I t  is alleged in the com- 
plaint that  defendant was guilty of malpractice, in that  he negligently 
treated F rank  Rogers' left eye, which became blind, and further that  lie 
negligently failed- to remo7.e the left eye, and in consequence Frank 
Rogeri lost the sight of his right eye and is now totally and permanently 
blind in both eyes. That  on account of the negligent acts and omissions 
of the defendant and the failure of the defendant to exercise and use 
due and reasonable care and skill in the treatment of F rank  Rogers, he 
became totally and permanently blind, and demands damages. 

Th? defendant in his answer drnied the material allegations of the 
complaint, and alleged that  he used every precaution and care that  was 
possible in the treatment of F rank  Rogers. That  he did not in any way 
or manner neglect his patient in administering said treatment, and that  
further, H. W. Rogers, the father of F rank  Rogers, was negligent and 
careless in not carrying out his instructions and in not informing hini of 
the condition of the child's eye; that  he did everything possible in  the 
science of medicine for the proper treatment of the patient. That  an  
action was heretofore instituted and a t  the August Term, 1932, of 
Duplin County Superior Court, a t  the close of plaintiff's evidence the 
court rendered judgment as of nonsuit. That  this action was identical 
with the present action, which was brought some time afterwards. I n  
the trial of this action the above judgment was not considered. 

The issucs submitted to the jury and their answers thereto were as 
follo\1-s : 

"I. Was the injury to the plaintiff Frank Rogers caused by the negli- 
gence of the defendant, as alleged in the complaint? Answer : 'No.' 

" 2 .  T h a t  damages, if any, is the plaintiff F rank  Rogers entitled to 
recover of the defendant ? Unanswered." 

Judgnient was rendered on the verdict, plaintiff made numerous exccp- 
tions and assignnlents of error, and appealed to the Supreme Court. 

S u f f o n  d2 Gi-eene, Jesse A. Jones, a n d  Bufler & Butler fo r  plaintiff. 
('trrr, .Tnnzes d LeGroncl a n d  S f r c e n s  d2 Burgwin for de fendrrnf .  

PER CURIAM. We have read with care the record and assignments of 
error made by plaintiff. We do not think that  they can be sustained. 
Taking the record as a whole, we think there is no prejudicial or reversi- 
ble error. The court below in the charge recited the evidence, gave the 
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contentions fair ly for both sides, and c h ~ r g e d  the law applicable to the 
facts. The court fully set forth and defined burden of proof, negligence, 
and ~ r o x i m a t e  cause. I n  fact, the charge, with additic~nal instructions 
to the jury, comprises some 35 pages. We think the exceptions and 
assignments of error to the charge and to the admission and exclusion 
of evidence were not so material, if error, that  would amount to preju- 
dicial or reversible error. 

I t  is well settled in this jurisdiction that  verdicts and judgments are 
not to be set aside for harmless error, or for mere error and no more. 
To accomplish this result, i t  must be made to appear not only that  the 
ruling complained of is erroneous, but also that  i t  is material and preju- 
dicial, amounting to a denial of some substantial right. 

I t  would be hard to find a more pathetic case-a boy going through 
life blind in both eyes, when once he could see. The brief and argument 
of plaintiff were clearly and forcefully set forth, but we cannot on the 
entire record hold that  there was prejudicial or  reversible error. The 
jury were the triers of the facts, and decided with defendant that  the 
injury was not caused by the negligence of defendant. 

F o r  the reasons given, we find in  the judgment of the court below 
N o  error. 

STACY, C. J., dissents. 

STATE v. J. C. HOUSE. 

(Filed 7 April, 1937.) 

1. Criminal Law § 81- 
Where defendant is tried upon two counts and judgment is pronounced 

on a general verdict of guilty, the refusal of defendant's motion for judg- 
ment as of nonsuit on one count, there being no motion to nonsuit as to 
the other count, cannot be held for prejudicial error. 

2. Intoxicating Liquor § 9e- 
The instruction of the court upon the presumption from the possession 

of more than one gallon of whiskey held without error. 
3. Criminal Law 5 53f- 

An exception to the statement of the contentions of the parties will not 
be considered when no objection is noted a t  the time. 

4. Criminal Law § 5 8 -  
Exception to the denial of a motion in arrest of judgment on the ground 

that the special term of court a t  which defendant was tried was not prop- 
erly advertised held untenable on this record. 
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APPEAL by defendant from Wil l iams ,  J., at  J anua ry  Special Term, 
1937, of PITT. N o  error. 

The defendant was charged with maintaining a common nuisance, and 
also with the possession of whiskey for the purpose of sale. 

From judgment pronounced on a general verdict of guilty, the defend- 
ant  appealed. 

Afforney-General  Seauvl l  and Assistant Attorney-General X c X u l l u n .  
for the S f n t e .  

Albion Dunn for defendant, appellant. 

PER CURIAM. Appellant assigns as error the denial of his motion for 
nonsuit on the charge of maintaining a nuisance, but this cannot be sus- 
tained, as there mas evidence of possesqion of whiskey for the purpose 
of sale as charged in the second count, and the jury returned a general 
verdict of guilty. 8. c. Pace, 210 N. C., 255;  8. c. Xorris ,  206 1. C., 
191;  6'. 2%. Xcdl l i s ter ,  187  X. C., 400; S. 2. .  Switzer ,  187 K. C., 88. 
There was no motion for nonsuit on the second count. 

The charge of the court as to the prima fucie effect of possession of 
more than one gallon of whiskey was in substantial accord with the rule 
laid down in S. v. Il'ilkerson, 164 N.  C., 431, and other cases. The 
charge was free from error. 

The exception to the recital of certain testimony in the judge's charge 
is ni thont merit, as the judge was stating the contentions of the parties 
and no objection was noted a t  the time. S. v. Baldwin,  184 N .  C., 791. 
Furthermore, it  appears the statement of the court to which exception 
was noted was substantially as testified, without objection, by witness 
TThitehurst. 

The motion in arrest of judgment on the ground that  the special term 
of court x a s  not properly adi-ertised is untenable on this record. The 
defendant appeared a t  a properly authorized special term of court, and 
when his case was called, entered his plea of not guilty, made no motion 
to quash, nor objection to the jury. The ruling in  S. v. B a . z t ~ r ,  208 
IT. C., 90, is inapplicable here. S .  1) .  Boyk in ,  ante, 407. 

There mere no other assignments of error brought forward in defend- 
ant's brief or presented on the argument. I n  the trial we find 

S o  error. 
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J. \IT. SUTTON v. GUY SUTTON, JOE SUTTON, MRS. NORA PATRICK, 
AKD FRANK WOOTEN, TRCSTEE. 

(Filed 'i April, 1937.) 

Tenants in Common 3 6- 
One tenant in common, under obligation to discharge an encumbrance 

on the land, may not procure a foreclosure sale thereunder and acquire, 
directly or indirectly, the title to the entire interest to the exclusion of 
his cotenant. 

APPEAL by defendant Guy Sutton from S i n c l a i r ,  J . ,  at  September 
Term, 1936, of PITT. Alffirmed. 

Action to set aside foreclosure sale and deed, and also to have defend- 
ant Guy Sutton declared to hold one-half interest i n  t h ~  described land 
in trust for  the plaintiff. 

The defendants demurred (1) on the ground of misjoinder of parties 
and causes of action, and ( 2 )  that the complaint did not state facts 
sufficient to constitute a cause of action. Pending the hearing and 
before judgment, plaintiff took a voluntary nonsuit as to all defendants 
escep', Guy Sutton. 

From judgment overruling demurrer as to him, defendant Guy Sutton 
appealed. 

H.  C'. C a r t e r  a n d  J .  H .  EIarrell  f o r  p l a i n f i f f ,  appel lee .  
r l l b ion  D u n n  for  Guy Su f f o n ,  d e f e n d a n t .  

PER CURIAM. The material allegations in the complaint setting forth 
a cause of action against the defendant Guy Sutton ma:: be stated con- 
cisely as follows: That  in 1926 the plaintif  J. TT'. Sutton, the father, 
and dtlfendant Guy Sutton, tlie son, purchased as tenants in common 
certain land a t  the price of $16,300, the plaintiff paying one-half therefor 
in cash, and lie and defendant Guy Sutton esecuted deed of trust on the 
land for the remaining one-half of the purchase price, which deed of 
trust the defendant Guy Sutton agreed to pay off and discharge; that  
defendant failed to pay off the deed of trust which reprc:sented his one- 
half of the purchase pricr;  that  plaintiff v a s  a d j u d g d  non  compos  
n zen f i s  in 1927, and remained in that  condition until 1934, when he 
was atljudged sane;  that  while plaintiff was insane, defendant Guy 
Sutton instigated and procured the sale of the land under foreclosure 
for thr. purpose of depriving plaintiff of his interest i n  the land and 
acquiring the title to the entire interest therein in himself, and that  
defendant Guy Sutton thereupon took title from the p ~ r c h a s e r  a t  the 
foreclosure sale, upon tlie execution of a deed of trust on the land for the 
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purported sale price of $5,778, and now holds the said land to the exclu- 
sion of the plaintiff. 

I t  is apparent that  the facts alleged are sufficient to constitute a cause 
of action against the appellant and that the demurrer was properly over- 
ruled. One tenant in common, under obligation to discharge an encum- 
brance on the land, may not procure a foreclosure sale thereunder and 
acquire, either directly or indirectly, the title to the entire interest in 
the land to the exclusion of his cotenant. Equity will declare him to 
have purchased for the benefit of the other. Bailey v. Howell, 209 S .  C., 
712; Gentry z.. Gentry, 187 N .  C'., 29;  S m i f h  c. Smifh,  150 N. C., 81. 

Affirmed. 

T. L. COX v. OAKDALE COTTOX NILLS, IKC. 

(Filed S April, 1937.) 
Venue § 3- 

An action to recover damages to land caused by alleged wrongful ob- 
struction of a river causing ponding of water on plaintiff's land, does not 
involve title to or any interest in Iand, and is transitory for the purposes 
of venue, and defendant's motion to remove to the county of its residence, 
where its land is situate upoil which the obstruction was built. is properly 
refused. 

A l ~ ~ ~ a ~  by defendant from A l l ~ y ,  .I., at February Term, 1937. of 
R a s n o r . ~ ~ .  -1ffirmed. 

Thiq action n a s  heard on the motion of the defendant matic in apt 
time, for the removal of the action. as a matter of right. from the S u ~ w  
rior Court of Randolph to tllc Superior ('ourt of Guilford ('ounty. f o ~  
trial. 

The motion was denied and the defendant appealed to tile Supreme 
Court, assigning error in the order denying its motion. 

.I. Allen S u s i i n  and  .J. G. Prere f f e  for p l n i n f i f .  
Roberson, Hawortk CE Reese for clefetldanf. 

PER C U R I . ~ ~ ~ .  This is an  action to recover damages for injuries suf- 
fered by the plaintiff, as the oxvner of land situate in Randolph County. 
The plaintiff is a resident of said county. The action was begun in the 
Superior Court of Randolph County. 

The defendant is a resident of Guilford County. It owns land situate 
in said county. I n  apt  time, C. S., 470, the defendant movetl that the 



I N  THE S U P R E M E  C O U R T .  

action be removed f rom the Superior  Cour t  of Randolph  County to  the 
Superior  Cour t  of Guilford County,  f o r  trial,  as  a matter  of r ight .  
C. S.. 463. 

I t  is alleged i n  the  complaint t h a t  the illjuries which the  plaintiff has  
suffered were caused by the artificial obstruction by  the defendant, on its 
land i n  Guilford County, of the  water  i n  a river n.hic*h flows through 
the land of the  defendant, a n d  thence to  :ind through the  land of the 
plaintiff. 

F o r  purposes of renue, the  action is t ransi tory and  not  local. C l a y  
Cn. 2'. C l a y  Co.,  203 K. C., 12, 164 S. E., 341;  Caztsc,y c. J Ior r i s ,  195 
N. C., 532, 142 S. E., 783. T h e  action docs not i n v o l ~  e tit le to  or a n y  
interest i n  land. There  is, therefore, no e r ror  i n  the o-dcr denying the 
motion of the  defendant. T h e  order  is 

-1ffirmed. 

BERT 12. I I E S S E T T .  J O E  II. G L E S N .  JR . ,  A S n  -1. B. G L E S N ,  TRADISG AS 

C\LTAI,ITT TRASHPORT COJIPAST,  r .  S O I I T H E R S  ItAIL\\ 'dT COX- 
P A S T  : WISSTOS-SALE11  SOI ITHBOCSD RAIL\\ .dY COJIPAST : 
A T I A S T I C  A S D  T A D K I N  RAILWAY COMPANY : ATLANTIC COAST 
L I S E  IIAILIIOAD COJII 'AST: ARERI1F:ES B S D  Rl3CKFISH RAIL-  
R 0 . W  ( 'OJ IPAST:  H I G I I  P O I S T ,  RANDLEJIAR',  ASHEBORO.  A S n  
S O U T H E R S  R.1ILROAL~ C O J I P A S T  : TAIIKIS RAILROAD COJIPASY ; 
.4sn P I E D J I O S T  A S D  S O R T H E R S  RAI1,WAT COMPANY. 

(Filed 28 April, 1037.) 

1. Pleadings § 15- 
h demnrrer on the ground that the complaint fails to state a cnnse of 

action vi l l  not he sustained unless the complaint is \vholly insufficient. 
2. Monopolies 8 &Individual may maintain action for damages caused 

by defendants' violation of statute against nionopolic~s. 
Plaintiffs, carriers by truck, institntetl this action alleging that tlefend- 

ant  railroad companie\. pnrsuant to an agreement mid conspiracy between 
them, had rednced ratec: for transporting gasoline and kerosene, bet l~een 
certain points in the State, intending later to restore them after compe- 
tition lind heen renloved, and charged lower rates to certnin points in the 
State, where there was competition, than to other points. without suffi- 
cient renqon. with intent to injure plaintiffs. Defendants demurred on 
the ground that the alleged acts were criminal offences nhich could be 
inquired into only by prosecution by the Attorney-General. Hc7d: The 
rieht of action for damages is expressly conferred by C. S., 2574, and 
defendants d e m ~ ~ r r e r  was properly overruled. 

3. Same: Actions 5 3-Damage sustained as result of defendants' viola- 
tion of monopoly statute is not damnum absque injuria. 

.in individual suing for damages caused 1)y alleged monopolistic acts of 
clefcndants, C. S., 2563, 2574, must show a casual relation between the 
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alleged riolation of the  monopoly s ta tu te  and the  injury,  but where plain- 
tiffs alleged nnlawfol acts i n  violation of the  monopoly s ta tu te  and in jury  
resulting to t l ~ e ~ n  a s  a prosimate cmlse of such acts, tlefendants' c'ontcn- 
tion that  thc  injury is d ~ c m ~ r f o n  nhsquc il~Jrcrin i s  untenable. X o t o r  
Sr.mice ?:. I?. R.. 210 S. C..  36, distinguisl~c~d in that  that  :iction was  for 
an  injn~iction ant1 t ~ ; ~ s r t l  npon tlict I'iit~lic 1-ti l i t iw wl~ilt. thi? i s  :LII 
action for  t la~nngcs resulting f rom a violntiou of the s ta tu te  agailist 
monopolies and trusts. C. S., 2574. 

4. Carriers &Carriers may not reduce rates when such reduction is 
made pursuant to agreement in violation of n~onopoly statute. 

' lYi(~ 11ro~-isions of tlic) I I I O I I I I ~ O ~ ~  s t : ~ t n t ( ~ s  :111ply to r:~iIro:~(l< in t11v S : I I I ~ ( ~  

malmcr a s  they apl1ly to intliridnals : ~ n d  other corporatiolis, ant1 IT-hilt, 
C. S.. 1112 i o ) ,  allows rnilrond comp;~nics to rctlnce rates :lt will :111(1 
deprives thr, r t i l i t ies  C'omniissioner of j11risdic.tion over rcd~lctions in 
r;~tris. tlit) s t :~ t l~tc \  ;~l)l~lit 's to rotll~ctions i l l  r:lte% l ~ y  r;lilro:itl c , o r n l ~ : ~ ~ ~ i t ~ s  
acting s ty~nr :~te ly  and ~ ~ i t l i  lawfill intent. and (low not permit r:~ilroatl 
compnnic3s to \-iolntc the  nrol~o~toly statutes by rrctncing r a t w  ill :~ccortl- 
nnce . i~- i t l~  an  ngrcen~cnt nncl conspiracy betwccn th rm n-it11 i n f m t  to  
in jnrc  a c.ompctitnr :~n t l  tliereaftc3r to restore the rates,  or to rt~d11c.c rtltf's 
to certain points where there is  competition while mnintninina Iiiglier 
rates to c~thcr  poiuts in t 1 1 ~  Stat(, withont snffic'irnt reason. with intent 
to injnre a c.o~nprtitor. S. ('. ('otlc. 1112 io  I .  not Iwi~ig ill c.onflivt wit11 tllr 
monopoly statutes.  

Corson.  J., concurring. 

* \ P P L ~ L  by ( Ie fc~ ldan t*  fro111 TT'crrlirh., .T., a t  J u n e  T c r m ,  1936. of 
FOXSI TII. Ilffirriird. 

T h i s  iq a n  ac t ion  ins t i tu ted  by a tacrtnill con t rac t  t r u c k  c a r r i e r  engaged 
i n  t h e  t r a n s y o r t a t i o n  of ga.oline a n d  kerosene i n  i n t r a s t a t e  commerce  
f r o m  t h e  t e r m i n a l  po r t  a t  T\'iliniligton, S. C., t o  c r r t a i n  po in t \  i n  Sor t11  
Caro l ina .  aga ins t  t he  tlcfc~itl:llit r a i l road  c o ~ i i ~ x t n i r s ,  i n  n h i c l i  jnclgn~ciit 
is  prqd as  follon-s:  

"(I) T h a t  t lwy recoxel. i l amiagc~  of t h r  dr~fent la i l t i  on  account  of tile 
i n j u r y  (lolie to  t l ~ c ~ r ~ i  by reason of tlic ac t ,  a n d  th ing -  he re in  \ r t  o u t ;  tliat 
t he  j u r y  a,i\e*, such  damages  i n  f a r  o r  of t h e  plaintiff- ,  a n d  t h a t  jutlg- 
merit 1)e enrt>recl npaili \ t  t h e  t l ~ f e n t l a n t \  i n  t r cb l r  t h e  a m o m i t  file I h y  t l ir  
verdic t  of t h e  j u ~ ;  ( 2 )  T h a t  t h e  cour t  i5.w a n  o rde r  r eb t r a in ing  t h e  
defentlant.  f r o m  fu r t l i c r  rwI i~ ( - ing  tllcjir r a t c s  f o r  t h e  t r a n i l m r r a t ~ o n  of 
gasoline a n d  k c r o w n c  b t > t n f v ~ n  -nit1 * l i i l , l~ ing  I ,o i~l t ,  a n d  ally ~ ~ o i n t i  i n  t l ~ r ,  
S t a t ( '  of S o r t l i  ( " a ~ w l i n : ~  111 i ~ l t r n i t a t o  c.ollinic~rct3. a1111 t h a t  tl1c.y IN. ortlc wtl 

i n  force  a n d  effect p r i o r  t o  t h e  u n l a n f u l  consp i racy  a n d  ac t s  l ierein com- 
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plained of ;  ( 3 )  And tha t  the court grant  to the plaintifh such other re- 
lief as may be deemed just and proper." 

*lmong other things, it  is alleged in the complaint: '"Chat the defend- 
ants illegally conspired and agreed among themselves to fix rates for the 
transportation of gasoline and kerosene in intrastate commerce in the 
State of North Carolina, and that  all of the defendants should charge 
substantially the same rate for the transportation of such commodities, 
taking into consideration the distances and routes over which the com- 
modities were to be hauled, and that  the rates actually charged and col- 
lected by the defendants, pursuant to such agreement, have been uniform 
and had for one of their purposes the elimination of competition be- 
tween themqel~es, and were also for the purpose of elim nating competi- 
tion by motor truck haulers of such commodities, including the plain- 
tiffs. That  the defendants ha re  unlawfully conspired, contracted, and 
agreed by express contract and agreement, or by contract and agreement 
knowingly implied, to do the following acts and things:  

" ( a )  To willfully destroy and injure and to undertake to destroy and 
injure the business of the plaintiffs and other haulers of gasoline by 
motor trucks in the State of North Carolina with the purpose and in- 
tention of attempting to fix a price for the transportation of gasoline and 
kerosene within the State of North Carolina when the competition of 
the plaintiffs and other motor truck haulers of gasoline and kerosene is 
removed; that  the service of transporting gasoline and kerosene is a 
thing of value; that  the plaintiffs and defendants were and are business 
rivals in the transportation of gasoline in  the State of Xor th  Carolina; 
that  the defendants have unlawfully entered into an  agreement and com- 
mon purpose to reduce the rates for transporting gasoline and kerosene, 
as set out herein, for  the purpose of destroying the business of the plain- 
tiffs and other persons and corporations engaged in the blsiness of trans- 
porting gasoline and kerosene by motor truck in intrastate commerce in 
the State of North Carolina, and with the further purpose of raising and 
fixing a t  a higher scale their rates for such transportation of said com- 
modities after the removal of competition by the plaintiffs and other 
motor truck haulers of gasoline and kerosene. 

"(b)  That  pursuant to the common purpose, agreement, and conspir- 
acy referred to in the complaint, the defendants adopted the rates for 
the transportation of such commodities in intrastate  commerce from 
Wilmington and Rix-er Terminal to designated points in the State of 
Xor th  Carolina, as set out i n  Exhibits, and have actually transported 
such conlmodities in intrastate commerce between said points a t  the re- 
duced rates, thereby carrying out their plan and purpose of injuring the 
plaintiffs and other persons engaged in  the business of trsnsporting gaso- 
line and kerosene in intrastate commerce in the State of h'orth Carolina 
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in competition with the defendants, and they have damaged and injured 
these p&intiffs in the amounts hereinafter set out. 

"(c) That  the defendants who are engaged in transporting gasoline 
and kerosene for hire from River Terminal and Wilmington to various 
points through the entire territory of the State of Xor th  Carolina, which 
transportation is a thing of value, have, to the points designated in Ex- 
hibits, furnished such thing of value, to wit, the transportation of gaso- 
line and kerosene between River Terminal and Ti lmington to the points 
designated in  said Exhibits, a t  a price lower than is charged by them to 
other places in the State of North Carolina, to wit, ,\sherille, Ernder-  
sonville, Murphy, and other points greater than a distance of approxi- 
mately two hundred miles from Wilmington and Fayetterille respec- 
tively, and that  there is not good and sufficient reason on account of 
transportation or the expense of doing business for charging leis to the 
said places, to which the reduced rates hare  been put into effpct, than to 
the other daces  in the State of S o r t h  Carolina, and that  such discrimi- 
nation and charges, as herein set out, ha re  been made with the riew and 
purpose of injuring the business of the plaintiffs and of others engaged 
in the transportation by motor truck of gasoIine and kerosene in intra- 
state commerce within the State of S o r t h  Carolina. 

"(d) That  the plaintiffs are now engaged and n-ere a t  all times re- 
ferred to in this complaint engaged in the transportation by motor truck 
of gasoline and kerosene from Tilmington,  Kor th  Carolina, to various 
points in the State of S o r t h  Carolina, namely, Winston-Salem, Elkin, 
X t .  Airy, and Greenville, in competition n i t h  the defendants, and that  
the unlawful and illegal reduction of rates, as set out in the complaint, 
hare  greatly injured the plaintiffs. 

"That in order to obtain any custoniers whatever n.110 wol~ld employ 
the plaintiffs to transport gasoline and kerosene from Ti lmington to any 
~ o i n t s  i n  the State of North Carolina to uhich  the rcduced rates above 
specified n-ere put into effect by the defendant?, and in order for the 
plaintiffs to remain in business a t  all, and in order to avoid a total l o ~ i  
of all of plaintiffs' inl-estment i n  motor trucks, tanks, and other equip- 
ment, it  mas made necessary by reason of the conduct of the defendants 
herein set out that  the plaintiffs transport gasoline and kerosene from 
said shipping points to various termini in the State of Xor th  Carolina 

- - 

a t  substantially the same rates as ryere charged by the defendants; that  
the plaintiffs hare, therefore, since the effective dates of the reipective 
rate recluctions, above set out, traniportetl gaioline and kerosene at sub- 
stantially the reduced rates over the routes, in the quantities and to the 
places set out i n  the attached Exhibit. That  the loss in revenue result- 
ing to the plaintiffs by reason of the enforced reduction of reinunera- 
tion for transporting said commodities amounts to $14,854.91, and that 
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the plaintiffs have, therefore, by reason of the unlawful agreement, con- 
spiracy, and acts of the defendants, herein set out, been actually damaged 
by reason of reduced revenues in the sum of $14,854.91," 

Defendants filed demurrer to the complaint, as follows: "The defend- 
ants demur to the amendment to the complaint and to the complaint as 
amended, and state as grounds for their written demur:er : 

"1. That  the amendment and complaint as amended do not contain 
facts sufficient to constitute a cause of action in tha t :  

"(1) The plaintiffs cannot recover damages based upon a violation 
of chapter 53 of the Code, sections 2559 to 2574, inclusive, entitled 
'Monopolies and Trusts,' and upon an  unlawful combination and con- 
spiracy in  violation of said chapter, where the act alleged to have been 
committed in furtherance of the conspiracy is a lawful act, the damage 
in such case, if any, being d a m n u m  absque injuria.  

" ( 2 )  The act alleged in the complaint as having be2n committed in  
furtherance of the alleged conspiracy is a lawful act and has been de- 
clared by the Supreme Court of North Carolina in the case of Carolina 
Motor Service,  Inc., et al., v. d f l a n t i c  Coasf  Line Railroad C o m p a n y ,  et 
al., 210 N .  C., 36, to be a lawful act. 

"(3) Plaintiffs allege that i t  is the purpose of defendants to increase 
the rates after the accomplishment of the purpose alleged in the com- 
plaint, and that  the defendants can and will increase such rates, when as 
a matter of law, under the statutes of Xor th  Carolina, defendants can- 
not increase such rates or any freight rate without the approval of the 
Ctilities Commissioner. 

"(4) That  the rates of vhich  plaintiffs complain have been a p p r o ~ e d  
by the Utilities Commissioner as proper rates by formal order entered in 
the matter of Application of Southern Freight Association, Atlanta, 
Georgia, through Chairman J. E. Tilford, for  Authority to Establish 
Truck Competitive Rates on Gasoline, including Rlend3d Gasoline and 
Kerosene, from Wilnlington, N. C., to Kor th  Carolina Points, Docket 
No. 446, which order is now in effect, and plaintiffs cannot complain 
of any damage resulting from the transportation of property a t  a proper 
rate by the defendants or any of them. 

"(5) Chapter 53 of the Code, entitled 'Monopolies :lad Trusts,' has 
no application to a conspiracy or combination among carriers of freight 
by railroad to reduce freight rates. 

"(6) I t  is not alleged in the complaint that  any PI-operty or legal 
rights rested in the plaintiffs have been invaded or illegally interfered 
with by the promulgation and putting into effect of the rates referred 
to in the complaint. 

"(7) Any alleged monopolistic acts on the part  of the defendants, 
alleged in the complaint, of which the defendants ma:7 be guilty, are 
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criminal offenses and can only he inquired into in a proper action in- 
qtituted under Chapter 53 of the Code, entitled 'Monopolies and Trusts,' 
by the llttorney-General of the State of North Carolina. 

"2. That  the court is without jurisdiction to hear and determine the 
cause of action, if any, set out in the complaint, for t ha t :  

"(1) An  action under the prorisions of Chapter 53 of the Sort11 Caro- 
lina Code, entitled 'Monopolies and Trusts,' with respect to the facts 
alleged in the complaint, can only he hrought and nlaintained by the 
,Ittorney-General of tlle State of S o r t h  Carolina. 

' ' ( 2 )  Upon the facts alleged in the complaint, the court llaq no juris- 
diction to determine the right of the plaintiffs to complain of the alleged 
acts of the defendants. 

"TTTherefore, these defendant, pray that their demurrer be snqtained." 
Tht. jutlgrncnt of the court hrlow is as follovs: "This c a u v  coming 

on to be heard and being heard in due course a t  the 22 June,  1936, 
Term of the Superior Court of Forsyth County before Wilson Tar l ick ,  
Judge presiding, upon the demurrer filed by Southern Railn ay Company 
and others for ~nisjoinder of parties and causes of action, and the plain- 
tifi's, ha\  ing prayed that tlic court allow an  amrndnlent to the coin- 
plaint so as to make more clear the allegatiom of the complaint with 
reference to the matters referred to in  the demurrer, the plaintiffs nere  
allowed to file an  anleiidnlent to the complaint, wllich amendment 
apl,c3ar< of rword.  .I11 the defendants thereupon filed a written demur- 
rer to the complaint as arnended, said demurrer being based upon the 
ground that the coinplaint with the amendment does not state a cause of 
action. The court having heard arguments of counsel for plaintiffs and 
of counsel for defendants, and the court being of the opinion that  the 
complaint is sufficient in law and does state a cause of action and that  
the said demurrer should be orerruled; I t  is, therefore, ordered, ad- 
judged, and decreed by the court that  tlle demurrer of the defendants to 
the complaint on the ground that  the same does not state a cause of 
action be and the same is hereby orerruled. I t  is further ordered that  
baid written demurrcr be marked filed as of the date of the filing of the 
anlended complaint. The judgment entered on X n u t e  Docket 63, page 
287, ~ ~ 4 1  be stricken out a i d  this judgment entered in lieu thereof. Wil- 
son TT'arlick, Judge  Presiding." 

To the foregoing judgment, the defendants excepted, assigned error, 
and appealed to the Supreme Court. 

Pnrrish & Deal for p la in t i f s .  
Jlrrnly, I Iendrcn d? Vornble  for Sou thern  Railusay C'o. 
Craige Le. Craige for Kins ton-Sa lem Southbound Ry. Co. 
Frank  P. Hobgood for Atlantic & 17rtd1iin Ry. Co. 
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Richard B. G w a f h m e y  and ~ V u r r a y  A l len  for A t lan t ic  Coast L ine  
Railroad Co.  

Dye  B Clark for Aberdeen & Rockf ish Ruilroad Co.  
; I f t r n l j j ,  I l endren  d Il'omble for ITigh I 'o in f ,  Randleman,  Asheboro, 

anti Sou thern  Railroad Co.  
X a n l y ,  H e n d r e n  & IVon~ble for Y a d k i n  Railroad Co.  
1V. S .  O'B. Robinson,  Jr. ,  and M a n l y ,  H e n d r e n  & W o m b l e  for Pied-  

m o n t  Le. N o r t h e r n  R y .  Co. 

CLARKSON, J. On this record we are considering a jemurrer. I t  is 
well settled that  the complaint must be wholly insufficimt before it can 
be overthrown by a demurrer. Council z3. B a n k ,  arzte, 262 (265). 
I n  the present case we cannot so hold. Whether on the tr ial  plaintiffs 
can sustain their allegations with competent proof is another matter. 

The  cluestion involqed: Was the couit below correct i n  overruling: de- " 
fendants' general demurrer to the complaint, which alleged defendants, 
rai l  carriers, had unlawfully conspired to injure plaintiffs i n  violation 
of monopolies and trust statute, by (1) reducing rates for transporting 
ga~o l ine  and kerosene, intending later to restore them ((3. S., 2563, par. 
3 ) )  and (2 )  by charging lower rates to certain points in the State where 
there was competition, than  to other points, without sufficient reason, 
with intent to iiljure plaintiffs (C. S., 2563, par. 5 )  2 We think so. 
S. C. Code, see. 2559, is as follows: "Every contract, combination in  

thc form of trust or otherwise, or conspiracy in restraint of trade or 
commerce in the State of Nor th  Carolina is hereby declared to be illegal. 
E r c r p  person or corporation who shall make any such ccntract expressly 
or shall knowingly be a party thereto by implication, or who shall en- 
gage in  any such combination or conspiracy, shall be guilty of a mis- 
dcnieanor, and upon conriction thereof such person shall be fined or 
imprisoned, or both, in the discretion of the court, whether such person 
rn t r r c~ l  into such contract individually or as a n  agent representing a 
corporation, and such corporation shall be fined in the discretion of the 
court not less than one thousand dollars." This section defines the 
offenct: and provides that  indictment is one of the remedies. 

The statute applicable in the present action is C. S., see. 2563 : "In  
addition to the matters and things hereinbefore dec1ar.d to be illegal 
(see. 2559), the following acts are declared to be unlawful, tha t  is, for 
any person, firni, corporation, or association directly or indirectly to do 
or to have any contract, express or knowingly implied, to do any of the 
acts or things specified in any of the subsections of this section: . . . 
(3)  T O  ~villfully destroy or injure, or undertake to destroy or injure, the 
business of any opponent or business rival in the State of S o r t h  Caro- 
lina with the purpose or intention of attempting to fix the price of any- 
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thing of value n-hen the competition is remoreci. . . . (5)  Who 
deals in any thing of value within the State of North Carolina, to give 
away or sell, a t  a place where there is competition, such thing of value 
a t  a price lower than is charged by such person, firm, corporation, or 
association for the same thing a t  another place, where there is not good 
and sufficient reason, on account of transportation or the expense of 
doing business, for charging less at the one place than a t  the other, with 
the view of injuring the business of another." 

I n  Sfafe  2'. C o a l  Po., 210 S. C., 742, the criminal attitude of the above 
section (2563 [3]) has been fully considered, and a jury verdict and 
judgment thereon sustained. 

1. I t  is contended by the dcrnurrer of defendants that the anlendment 
and complaint as anlended do not contain facts sufficient to constitute a 
cauie of action ((1. S., section 511 [6]) ,  in that  any alleged n~onopolist 
acts on the part of the defendants, alleged in tlie conlplaint, of which the 
defendants may be guilty, are crinlinal offenvs and can 0111) be iilquired 
into in a proper action instituted under ( 'hap. 53 of t l ~ e  Code, entitled 
"Monopolies and Trusts," by the Attorney-General of tllc State of Sort11 
Carolina. 

2. That  the court is without jurisdiction to hear and determine the 
cause of action, if any, set out in the complaint, for t h a t :  (I) An action 
under tlie provisions of Chapter 53 of the Korth Carolina Code. entitled 
"Monopolies and Trusts," m-ith respect to the facts alleged in the com- 
plaint, can only be brought and maintained by the Attorney-General of 
the State of hTort21 Carolina. (2 )  Ilpon the facts alleged in the corn- 
plaint, the court has no jurisdiction to determine the right of the plain- 
tiffs to complain of the alleged acts of the defendants. 

The statute is contrary to defendants' contentions. Section 2574 is as 
f o l l o n ~ :  "If the business of any person, firm, or corppration shall be 
broken up, destroyed, or injured by reason of any act or thing done by 
any other person, firm, or corporation in violation of the provisions of 
this chapter, such person, firm, or corporation so injured shall hare  a 
right of action on account of such injury done, and if damages are - 

assessed by a jury in such case judgment shall be rendered in f a ro r  of 
plaintiff and against the defendant for treble the amount fixed by the 
verdict." 
-1 caiual relation between violation and injury must be shown. Lewis 

c. ,4rrhhell, 199 N. C., 205. See Lewis 2 . .  Fryc, 207 IT. C., 552; Brorcn 
2'. B. R., 208 S. C., 423; Rice 2%. Ice C'o., 204 K. C., i65. 

Defendants contend ( 2 )  "The plaintiffs cannot recover damages based 
upon a violation of chapter 53 of the Code, sections 2559 to 2574, i n  
clusive, entitled 'Monopolies and Trusts,' and upon an  unlawful combina- 
tion and conspiracy in  violation of said chapter, where the act alleged 
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to ha re  been committed in furtherance of the conspirac$p is a lawful act, 
the damage in such case, if any, being d n m t u r n  nbsque i n j u r i a .  The act 
allegcd in the complaint as having been c.omniitted in furtherance of 
the alleged conspiracy is a lawful act and has been declared by the Su- 
preme Court of North Carolina in the case of Carol imz  X o f o r  Serrice,  
I n c . ,  e t  izl., v. A t l a n t i c  C o a s t  Line R a i l r o n d  C o m p a n y ,  ~ ? t  al . ,  210 N. C., 
36, to be a lawful act." 

We think the present cast distinguishable from the Cnrolijin X o f o r  
Serv i ce ,  Inc., I , .  A. C'. L. Ry. Co. ,  supra .  Tha t  was a n  action (bill in 
equity) against certain railroads and the, Utilities ('ommissioner of 
Sort11 Carolina, alleging (1 )  discrimination under the Public rtilities 
Act, and ( 2 )  incidentally a conspiracy to n~onopolize t t e  transportation 
of gasoline, ant1 the only relief prayed for n-as an injun'stion against the 
railroads and the Utilities Commissioner. The  couri held (1) that  
plaintiff failed to show any interest to be protected under the Public 
rtilities -let, and ( 2 )  that  tlie alleged monopolistic acts of the defend- 
ants are criminal, and that  equity mill not enjoin the  ommi mission of a 
crime. The present case is not based on the> Public Utilities Act to any 
estent ~vha tewr .  I t  is an  action a t  law for damages mder  the above 
statut~?, C. S., 2574. I t  is t rue the complaint also asks for a restraining 
order, but the record does not show that  this phase of the case has been 
p r c w d .  At  tlie present time plaintiffs are relying on the damages phase 
of the case only. The first part  of the opinion relates to the Public 
I'tilities Act only and has no application to the present case. The re- 
nlaintlcr of the opinion relates to  plaintiff^' prayer for an  injunction, 
and the holding is that since the tlireatencd nrong is a criminal act, 
equity docs not restrain criminal acts, but leaves them to the criminal 
courts. The opinion. to some extent, supports the plaintiffs' contention 
that the allegcd acts of the defendant carriers are u n l a d u l  and in  viola- 
tion of' s ~ ( ~ ,  2563. quoting from tlie opinion: ('JThile C. s., 2563. declares 
that all of the abo~e-mentioned acts are unlarrful, the fcl lo~ring section, 
C'. S., 2564," l~rovides they are criminal. The same acts n-hich see. 
256-1 and the ahow opinion of the court declare criminal are by the ex- 
p ~ ~ 5 t t c r n i s  of RCC. 2574 made the basis of a cauTe of action for treble 
danlages by any person injured thereby, the defendants' demurrer admits 
that  plaintiffs have been so damaged. 

The provisions of the monopoly statutes apply to railroads just as 
they do to indiriduals and other corporations. Both at common lam and 
under our monopoly statutes a conspiracy to reduce rates with intent 
to injure a competitor and thereafter to restore prices is actionable. Like- 
wise a conspiracy to charge lower rates where‘ there is competition, while 
maintaining higher rates to other points in the State for the same thing 
of value without sufficient reason, with intent to injure ii competitor, is 
actionable. S t a t e  v. d t l a n f i c  Ice & Coal  Co. ,  210 S. C., 742. 



S. C.] SPRIKG TERX, 193'7. 453 

The rates fixed by defendants as the result of the allrged conspiracy 
are not legal rates, that  is, they do not hare  the sanction of any admin- 
istratire or jl~dicial tribunal, either of the 1-tilities Commi4oner  or the 
courts, because the proriso to C'. S., section 1112 (o) ,  deprirrs  the t-tili- 
ties Commissioner of jurisdiction over reductions in  rates. The proviso 
reads as follows : "Proridcd, honever, that  nothing herein shall he con- 
strucd to prevent any public-sen ice corporation from reducing its rates 
either directly or by change in claqsification." This nwans that any rail- 
road acting Inv full!., that  is, i~ldiritluwlly and v i t h  proper intent, may 
reduce its own r a t v  free of the control of the Utilities Cornmis~ioner, 
but i t  does not mean that it can, acting ~ ~ n l a n f u l l y  or as a rc\nlt of a 
conspiracy ~ v i t h  oilier railroads, use this uncontrolled pon pr to injure a 
competitor. I t  is conceded in drfendants' 11rief that T d c r  the law of 
this State railroads may reduce their ratcs a t  will." 

Further,  Public Lans  of 1933, S. C. Codc, 1905 (Nichie) ,  see. 
1112(1) to (36) arc not grrrnane. Thc ljlaintiffs' complaint ih bot- 
tornetl on the prorisionr v t  fort11 in  thr  Xnnol)olit.s and Trnsti  S t a t u t ~ s ,  
supra. The ending clause of the 1933 act, suprtr, 5ec. 27, ih as follou,: 
''No pre\ent p ro~ i s ion  of law shall be deeniecl to be repealed by this ar- 
ticle except such a5 R E  directly in conflict t l l ~ r e ~ \ i t l ~ "  111 fact, sec. 
111212) read: : "ET erF rate made, dernantled, or received by any public 
utility or by any t n o  or rnorc public utilities jointly, s l~al l  be just and 
reasonable." 

The plaintiffs' action for damages is under Chapter 53-Nonopolies 
and Tru,ts. The rights of plaintiffs a ~ i d  tlic nrongs set forth in plain- 
tiffs' complaint are fomided on the statutory provisions therein set forth 
and arc not in conflict n i t h  ( 'haptc~ 307, Public Laws of 1933, s~cprct .  
We think there is no conflict in the acts. f f o r f o n  v. T e l .  C'o., 202 X. C'.. 
61 0. 

Tllii ih a civil action alleging damage under the Monopolies and Trusts 
Statutci, srcprtr. I11 tlic case of Sftrtc 1 . .  A l t 7 n ~ ~ i i c  1rc  if C'onl Po., slrpro 
(748), xhich  was a crinlinal action, speaking to the subject, this Court 
said : "In Fletcher's C'yc. Corporations (Permanent Ed.) Vol. 10, ell. 
56, part of src. 5016, 11. 850, it is said:  'Ruinous conipetition by loner- 
ing prices has been recognized as an  illegal merliuni of eliminating 
weaker competitors,' citing many authorities. P o r f o  Ricnn A l m c r .  T o -  
bacco Co. r .  d m e r .  Tobacco Co., 30 Fed. Reporter, 234 (236) ; Xinizdnrtl 
Oil Co. .c. C. S., 221 U. S.. 1; C. S. v. Jmer .  Tobacco C'o., 211 U. S. ,  
106. TSTharton's Crinlinal Law, Vol. 3, 12th Ed.  (1932), sec. 2330, is as 
follons: ' In  the closing years of the 19th C'entury and early part of the 
20th, statutes were enacted in  nearly all states and by C'ongrcas with a 
design to restrain the evils of complete monopoly. This class of lans  has 
been sustained in principle as to both cixil and criminal features. They 
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were leveled a t  contracts, combinations, and conspiracies i n  restraint of 
trade that  had been declared to be against public policy and void under 
the common law before the passage of such new statute'l. The language 
of the statutes need be supplemented by allegations as tc' the facts. Con- 
spiracy to combine as well as the actual cooperation to n~onopolize is for- 
bidden. The exaction of excessive prices upon the sale of necessaries was 
forbidden in  the r n i t e d  States as in various countries during the World 
War. The criminal part  of the act failed for indefiriteness.' " Con- 
stitution of N. C., Art. I, secs. 7 and 31 ;  S. v. C r a f t ,  168 N .  C., 
208;  Mar-Hof Co .  c. Rosenbacker, 176 N .  C., 330; Addys ton  P i p e  and 
S f e e l  Co. v. I 'nifed States ,  175 U. S., 211, 55 Fed., 271, 44 L. Ed., 136, 
affirming the lower court. I n  the Addys ton  case, supra, Judge T a f t  said : 
"Upon this review of the lam and the authorities, we can have no doubt 
that the association of the defendants, however reasonable the prices 
they fixed, however great the necessity for curbing themsel~es  by joint 
agreement from committing financial suicide by ill-advised competition, 
mas void a t  common law, because in restraint of trade, and tending to 
a monopoly. Bu t  the facts of the case do not require L S  to go so f a r  as 
this, for they show that  the attempted justification of this association on 
the grounds stated is without foundation." U .  S .  v. Trans-Nissour i  
Freight  Association, 166 U. S., 290, 41  L. Ed., 1007;  U .  S .  z'. J o i n t  
T r n . 6 ~  Association, 171 U. S., 505; il'orthern Securitzes Co.  v. 11. S. ,  
193 U. S., 197, 48 L. Ed., 679; T i f t  v. Southern  Railrotid Co.,  123 Fed., 
789; K e o g h  2). Chicago S o r t h w e s t e r n  Railroad Cornpan:/, 260 U. S., 156, 
67 L. Ed., 183. 

The defendants contend: (3 )  "Plaintiffs allege that  it is the purpose 
of defendants to increase the rates after the accomplishinent of the pur- 
pose alleged in the complaint, and that  the defendants can and d l  in- 
crease such rates, when as a matter of law, under the statutes of Nor th  
Carolina, defendants cannot increase such rates or any freight rate with- 
out the approval of the Utilities Commissioner. That  the rates of which 
plaintiffs complain have been approved by the Utilities ~lommissioner as 
proper rates by formal order entered in  the matter of Application of 
Southern Freight Association, Atlanta, Georgia, through Chairman 
J. E. Tilford, for Authority to Establish 'Truck Compe t i t i~e  Rates on 
Gasoline, including Blended Gasoline and Kerosene, from Wilmington, 
N. C., to North Carolina Points, Docket Ko. 446, which order is now 
in  effect, and plaintiffs cannot con~plain of any damag: resulting from 
the transportation of property a t  a proper rate by the defendants or 
any of them." 

Section 1112 (0))  is as follows : "The said Utilities Commissioner shall 
a t  all times be required to keep himself informed as to the public-service 
corporations hereinbefore specified and enumerated, their rates and 
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charges for service, and the service supplied to the citizens of the State 
and purposes therefor; and he shall a t  all times be empowered and re- 
quired to inquire into such serrice and rates charged therefor, and to 
fix and determine as herein provided the reasonableness tl~ereof, and 
upon petition or other~vise to make full inquiry into such rates and 
charges in behalf of the citizens of the State, arid compel and rtquire 
compliance with the regulations and charges, and final determiriation 
fixed therefor under the provisions of this article, and no corporation, 
association, partnership, or indiridual doing business in the State of 
North Carolina as a public-service corporation, or any corporation 
herein designated, shall be allowed to increase its rate and charge for 
service or change its cla~sification in any manner ~vhatsoerer except 
upon petition duly filed with the Utilities Commission and inquiry held 
thereon and final determination of the reasonableness and necessit- of 
any such increase change in classification or serrice : Provided, however, 
that nothing herein shall be construed to prerent any public-service 
corporation from reducing its rate either directly or by change in claqsi- 
fication." 

The complaint has an  exhibit, in part, as follows : '(Southern Freight 
Association. Atlanta, Georgia. 19  June,  1935. T o  the Utilities Com- 
mission of the State of Xor th  Carolina, Raleigh, N. C. J. E. Tilford, 
for and on behalf of all rail carriers operating in the State of Xor th  
Carolina, hereby respectfully request authority to establish truck com- 
petitive rates on: 'Gasoline, including blended gasoline and kerosene, in 
tank cars, carloads, estimated weight 6.6 pounds per gallon, subject to 
Rule 35 of Southern Classification,' and routing shown in connection 
therewith, from Wilmington, X. C., to destinations in  North Carolina, 
applicable on North Carolina intrastate traffic, and, for cause, itates: 
D u r i n g  t h e  past  several m o n t h s  flze ra i l  carr iers  7iaz.e lost a i ' cry  sub-  
s t an t ia l  p ropor t i on  of t h i s  t r a f i c  t o  t a n k  t rucks .  ,\fter a series of con- 
ferences with the oil interests, these carriers h a r e  de t e rmined  t o  estab- 
lish reduced rates on both interstate and intrastate traffic ill an effort to 
regain for future handling a part  of the lost traffic and to 1,lwwlt addi- 
tional losses. Since the proposed rates are made to meet tank truck com- 
petition, they are not based strictly upon any mileage scale or ally per- 
centage relationship to first-class rates. The  n e x  r a f e s ,  of course ,  (Ire 
l ower  i n  e r c r y  case t h a n  fhe present  ra t e s ;  gcnercll ly,  i h c y  r r p r c s e ~ i t  w r y  
s u b s f a n t i a l  reductions," etc. (Italics ours.) 

Under the proviso abore set forth, this was unnecessary to be done, as 
the railroad carriers could reduce their rates a t  will. They have volun- 
tarily put their heads into the "lion's jax-." it is no fault of plaintiffs. 
"These carriers have determined to establish rtduccd r8tes." 30 (loubt 
by this unnecessary method, they thought that they could take advantage 
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of truck-carrier competitors. The Utilities Conlmissioners do not have 
the power to prevent any reduction proposed by the railgays. The rates 
proposed by the railways go into effect whether the Utilities Commis- 
sioner approves them or not. Therefore, it  cannot be said that  the Coin- 
missioner has any jurisdiction whatever over reductions proposed by the 
railwrys, either to approve or disapprove. The defendant railways take 
the position in  their brief tha t  the Utilities Commissioner has no power 
to prevent them reducing rates as they please, and r,either have the 
courts-that lvhere rate reductions are concerned, t he j  are ansri-erable 
to no one, and that  they can do whatever they please lo destroy motor 
truck competition, conspire to reduce rates t~mporar i ly ,  conspire to 
charge unreasonably low rates where there is competition, then after 
they have injured or destroyed the business of plaintiffs and others, nov  
contend t h ~ t  this is a lawful act, and to plaintiffs this is dnnznum nbsque 
injur in.  We cannot so hold. 

Gnder the proviso to sec. 1112 (o),  the defendants can reduce their 
rates, but i t  does not follow that  conspiracies in violation of the Monop- 
olies and Trusts Statute are made legal by this proviso. The defendants 
say that  a situation has been reached that  they cannot raise their rates 
without the approval of the Commissioner. but w h a t e ~ e r  the situation 
in which the defendants find themselves, they created i., and created i t  
by ~vrongfully taking advantage of the proviso to .ec. 1112 (0)  and con- 
spiring to reduce rates to the injury of plaintiffs. The demurrer ad- 
mits this. They admit that  on their own responsibility they conspired 
to reduce the rates TI-it11 the intent to injure plaintiffs, but they 1 1 0 ~ ~  say 
they are not responsible for having done so. The vice is the method- 
conspiracy-and the intent-injury of competitors. As was well said by 
Jlcdqr f ' ~ c l i h ~ ~ t t ~  in  the 2'rat~s-Jfissouri d s s n .  case, stcprn, what one com- 
pany may do by way of charging reasonable rates is radically different 
from entering into a conspiracy with others to fix rates. 

Fo r  the reasons given, the judgment of the court below is 
Affirmed. 

CONKOR, J., concurring. This action was heard in the Superior Court 
on defendants' demurrer to the complaint. The demurrer was overruled, 
and defendants appeal to this Court. 

The only question presented by this appeal is wllether the facts 
alleged in the complaint are sufficient to constitute a cause of action in 
which the plaintiffs are entitled to recover of the defendants. These facts 
are admitted by the demurrer. This Court is of opinion that  the ques- 
tion presented should be answered in the affirmative. '''he judgment is 
accordingly affirmed. I concur in the judgment. 
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STATE v, TOJIMIE WALLS. 

(Filed 28 April, 1937.) 

1. Criminal Law 5 7% 
Those exceptions and  assignments of er ror  which a r e  not set for th  ill 

defendant's brief a re  deemed abandoned. Rule of Practice Xo. 28. 

2. Constitutional Law # 33--Denial of petition for removal from State to 
Federal Court held without error. 

The defendant filed a petition for remoral from the  Sta te  Superior 
Colirt to the United States Court for  the district to be certified a s  to the 
plnce of tr ial .  Act of Congress, 3 JIarch, 1863, Title 28, secs. 74 and 75 .  
The colirt denied the petition for  t ha t  the prtition tlitl not allegc~ any dnri;ll 
of i111y rights I)$ reason of Sta te  law. R r l d :  The denial of the petition 
wny witholit error,  defendnnt's remedy for  alleged denial of equal protec- 
tion of the  laws on account of prejudice or  i n  the  esclusion of colored 
persons from the grand j ~ i r y ,  being in the Stnte Court mid ultimately by 
wri t  of er ror  to the Sripreme Court of the United Stateq. 

3. SameEvidence  held to support finding that grand jury was legally 
organized and that colored persons were not illegally barred there- 
from. 

The trial  court fonntl. nl)on <l~lrporting critlnlcc. t l ~ t  thc~ g~,lncl j u r r  
nh ich  returned the bill of indictment was  selccted from n jury Il<t of 
taspayers  of the  count2 e l ig~hle  to s e n e ,  the names of colored perwn5 
on the list heing in red ink nntl the  names of white persons being in blnck 
ink, but t ha t  there n a s  no cliicr~minntion a s  to color, the  diffrrent ink 
being uied merely for  idmtificntion, and tha t  the  names of all  tliose 
eligible, both whitc and colored. were placed in the  box and dr:ln11 thele- 
from by n four-year-old child, and t h a t  one colored perion selretl  on the 
grand jury nli ich returned the indictment. Held: The fiirtlingi inpgort  
the court's denial of defendant's motion to quail1 the i n d l c t ~ n e ~ ~ t  on the 
ground t h a t  the grand jury n7ns illegally orgnnizecl a n d  t11nt t l ~ f c l ~ d n n t  
n n s  denicd the e q ~ i a l  protectloll of the l a n s  for  that  pcr<ons of tlre Scgro 
racr  were c s c l ~ ~ d e d  therefrom solely hecause of rncr. i t  appcx.rrlng that  
the  grand jury mas selected ~ c c o r d i n g  to Inn-. C S 2332, 2.113 2314 

4. Criminal Law 5 Sla- 
The findings of the  t r ia l  court  t ha t  the  jurors werp drawn, hworn, and 

im~ranelcd in  accordance with law a r e  conclnsiw on nppcnl when su11- 
ported 11y evidence, i n  the  ahqence of gross ahuse. 

Whr re  there i s  no evidence tha t  the  lr~irglnry was committed nntler 
circnnnstailces ~~-11iclr wo~i ld  make i t  t~llrglary in thc second drgree, i t  is 
not er ror  for  the  court to refuse to snl~mit  to tllc jury the ql~estioii of 
defendant's guilt of t h a t  degree of the  crime. 

6. Criminal Law 5 43c- 
The charge of the court in this case, correctly constrnetl, is  l ~ c l d  to 

have correctly instructed the  jury tha t  the I~urden was  on the Sta te  to  
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satisfy the jury beyond a reasonable doubt as to each aspect on which 
defendant could be convicted under the bill of indictment, and to have 
correctly defined reasonable doubt. 

Criminal Law 8 53a- 
The court need not instruct the jury what the punjshment would be 

upon a conviction upon a count in the indictment, the rendition of judg- 
ment upon the verdict being a responsibility of the court alone. 

Criminal Law § 53d- 
An inquiry by the court as to whether the jury's verdict of guilty 

referred to the count of first degree burglary is l w l d  not error as an 
expression of opinion by the court, it appearing from the record that such 
n.as the freely returned verdict of the jury, and that defendant was not 
prejudiced thereby since the jury was polled. 

APPEAL by defendant from Rousseau, J., and a jury, February Reg- 
ular Criminal Term, 1937, of MECKLENBURG. N O  error. 

Thc: defendant was indicted for burglary, under C. S., 4232. 
Peter S. Gilchrist, Jr . ,  a witness for the State, testified, in pa r t :  "I 

know the defendant, Tommie Walls, when I see h im;  on or about the 
early morning of 2nd of September, I saw him on the second floor of 
my father's home, a t  320 E. P a r k  Avenue, Charlotte. I t  was between 
the hours of 3 :30 and 4:00 a.m., in the nighttime. 1- was awakened 
about 3 :30 by hearing a noise on the second floor of my  father's home, 
and I looked out of my  bedroom door and I could see a figure moving 
in  a room that  was joined to my  room by a small back hall. I listened 
and heard a figure in  there moving and opening and closing bureau 
drawers, and I looked in the door and saw a figure standing a t  a bureau, 
and I ran  in  and got him from behind a t  the same t i r e  calling to my  
father, who was asleep on the same floor, to come to my assistance. I 
threw the man I had caught from behind, to the floor, and he was armed 
with a knife, and he cut me with i t  on the hand and scrs tched me across 
the stomach and then he stabbed me in  the right leg. W e  fought on the 
floor for several minutes, and I obtained possession of the knife, and 
threw the man from me, and I had a chance a t  that  time to see his face 
in  the bright moonlight tha t  was streaming through the window. About 
that  time my  father came in and asked me what was wrong and I said 
there was a man there, and he had an  opportunity to see his face, too, in 
the bright moonlight. I asked my  father to go to the telephone on the 
landing between the first and second floors and phone for the police. H e  
went down to telephone and turned on the light half way between the 
first and second floors, while I stood upstairs and held this man a t  bay, 
which amounted to nothing more than him standing there beside me. 
When my  father turned on the light I had an  opportunity to see his face 
again. M y  father returned to the second floor because he had forgotten 
his glasses and mas unable to telephone. Jus t  as he reached the top of 
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the stairs this man  pushed me to one side and r an  down the stairs to the 
first floor and to the rear of the house where he left the house by means 
of an  opened back window. I followed him through the back door and 
out through the back gate, down the alley to the next corner; me live two 
houses from the corner and I saw him under the street light again, but 
mas unable to get him because of loss of blood. I returned home and " 
dialed the police for a n  ambulance and the police arrived within five 
minutes. I would say approximately five minutes after I had dialed 
police arrived, before the ambulance. They asked me which way this 
man had gone and what his general description lvas, which I gave them, 
and then the ambulance arrived and carried me to the Presbyterian Hos- 
pital. Later, I would say 15 to 25 minutes later, the police brought a 
man over to the hospital where I identified him from his face and also 
from the fact that  he had blood on his right hand and his trousers were 
spattered with blood. My father a t  this time identified l i i n~  alw, i n  my 
presence; this defendant, Tommie Walls, is the man who was in my 
father's house. The  houce had been closed up before we w m t  to bed 
that  night, windows do~vn and doors locked; when the man ran out of 
the house the rear kitchen window Tvas up, open. The defendant went 
out that ~ ~ i n d o w ;  I went out the door. I was sleeping in the house that  
night and was asleep when a~vakened by the noise of someone in the 
house; my  father was also asleep in the house and my mother and nurse 
were also on the same floor; that  is the liomc of niy father, Peter S. 
Gilchrist, Sr., and I live with him, and my name is Peter S. Gilchrist, 
J r .  (The  State offered in eridence the knife.) . . . Hr was stand- 
ing facing me on the second floor while the light \vas on a t  the landing; 
while my father was going down he turned the light on and I had a 
chance to see his face on the second floor from the light at the landing 
half way between the two floors. . . . I found the knife you hand 
me in the possession of the man I caught in the house that morning. I 
did not pick it up  in the room but obtained i t  from the man hiin~elf  in 
the da rk ;  I did not see the knife until I returned to the house. There 
was blood on the knife. . . . I was in the hospital about two or 
three days, and then in  bed a t  home for another veek. TThen father 
came to my rescue he got within two or three feet of the man in the - 
room, close enough to hare  laid hands on h im;  a t  that  time I had already 
gotten the knife away from him. I do not know whether my father put 
his hands on the man or not ;  I turned in the knife to the uolice that  
morning." 

Peter  S. Gilchrist, Sr., corroborated the testimony of Peter  S. Gil- 
christ, J r .  

Mr. Bridges testified, in pa r t :  "I saw the defendant Tommie Walls 
on the morning of second, just a little after  four o'clock, eight or ten 
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blocks from the Gilchrist home arid he was going north away from the 
Gilchrist home; he had on a brown shirt,  brown mixed pants, and was 
bareheaded and his hair  sorter slicked back, but I couli  not say what 
with;  it  was not in the same condition it is now but was Bat on his head. 
I stopped him and we asked him where he had been and he said to the 
fertilizer plant to see his father. H e  told us that  he ,lad been to the 
fertilizer plant to see his father and we took him in custody and took 
him back to N r .  Gilchrist's home. Chief Joyner was there and I took 
him to Chief Joyner and we took him to Mr. Gilchrist the old gentle- 
man, and lie looked a t  him, and I do not know what he said and Chief 
Joyner told me to take him to the station, and I started to the station 
with him and got a nlebsage on the radio to take him to Presbyterian 
Hospital, and I had him handcuffed to my  arm and took him to the 
hospital and let young Mr. Gilchrist and his father both see him. When 
we picked u p  Tommie Walls I noticed there was blood on the front of 
his pants and in his right hand ;  i t  was fresh blood. The only fertilizer 
plant C kiio~v about is in the other end of the ci ty;  the w l y  he was going 
would be towards the fertilizer plant in the eastern part  of the city. Mr. 
Gilchrist, Sr.,  identified him as being the one th'at was in  his" home. 
. . . At the time we arrested Tommie Walls there was a bright moon 
shining, just as light as could be; we did our driving with the lights off, 
inoonliglit so briglit we did not need the lights on the automobile." 

C'. I,. Sykes testified, in p a r t :  "I was with Mr. Bridges when we ar- 
rested Tornnlic Walls on the morning of 2 September, 1936. I first saw 
him at the corner of E. Norehead and S. hl(~Dowel1; he was going north 
and away from the Gilchrist home; i t  was a very light n ight ;  the moon 
was shining very briglit ; we did not have the lights on clur car. . . . 
When arrested there was blood on defendaut's pants a d  on liis right 
hand;  there was a cut place on his right hand but a t  that  particular time 
i t  was not bleeding and I could not say it looked like a fresh cut ;  there 
was blood on some parts of his right hand, the one that  mas cu t ;  I do 
not recall as to any cut between the middle fingers." 

The defendant denied his guilt, and testified, i n  p a r t :  "I t  Tvas not me 
that  young Mr. Gilchrist attacked in the room of liis home; I did not 
cut him with any knife and the first time I ever saw this knife was when 
they had i t  i n  the fingerprint room and tried to make me take it. I 
had some blood on niy finger when arrested but did not liave any on my 
pants. Tlie blood on my hand came from a cut on my  finger right here, 
my middle finger; I cut it on a beer can xvhen I laid it on the table a t  
the beer garden on the corner or between Davis and Caldmell. When I 
was there that  boy right there, Partee, was there too, and his brother- 
in-law and cousin, Lawrence Xaley. At  that  time Maley worked a t  a 
cafe but I do not know \\-here he is now. [ left Brevard Street to get 
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me a dr ink  of liquor. I d r a n k  some liquor a t  the  beer garden, a ful l  p in t  
and a half ~ i n t ;  I drank  the  p in t  a t  the  cafe ant1 the  half pint a t  the 
beer g a r d e n ;  then I v e n t  d o n n  on S. Brera r t l  to  Littlejohn's 11ou.e on 
the  other qide of H i l l  S t ree t ;  Li t t le john is a colored m a n  and his place is 
almost r igh t  across f r o m  a laundry,  and  there is a church on the r ight-  
hand  side f rom i t  across the  street f r o m  the laundry.  I do not know 
x h a t  church t h a t  iq. JVl~hen I left t h e  beer garden i t  v7as between 1 2  
and 1 o'clock ant1 I n a s  d runk ,  and  x h c n  I came to m-<elf I was s i t t ing 
i n  f ron t  of the  cliurcll on the steps. I do not know \ \ha t  t imr  1 n e n t  
there hu t  I <pent  thc n igh t  there s i t t ing r igh t  on t h o v  s t c p i ;  wllcn I 
left there I went on the other  side of Breuard and  tnrned lef t  :rntl came 
out on E a s t  Morelwatl ; I hat1 s tar ted home ; I t n r ~ i r d  left dov n X c -  
Don-ell and went nor th  and  n hen the officers got me  I was going nor th  
on McDo~vell  Street,  and I went tha t  way  unt i l  the oficcrs got m e ;  f r o m  
where I woke up I ~ c n t  u p  S. Brcr  a rd  to E a s t  Mo~.elicad and deli li Eabt  
Morehead un t i l  I h i t  NcDowell.  I h a d  not been to tlie Gilchrist's, and  I 
did h a r e  a h a t  and  the one you h a w  in your  hand  i b  tlie ha t  I l m l  \ \hen 
the officers arrested me, a i d  t h a t  I had on wlien they carried nie lwfore 
M r .  Gi lc l~r i s t  on his p o ~ c l i .  I h a w  had i t  eT er since, x l d e  i n  jail  and 
down a t  t h r  S ta te  Prison.  . . . I h a ~ e  been iii t r o u l ~ l ~  Id 'orc~.  Tlie 
l)ictuiy~ ,van show mc is n picture of rnc rilarle here in  ( 'harlottc and m y  
h a i r  n-as cut  XI hen i t  was ma&, and  it was like tha t  p i c t ~ ~ r e  n l i m  they 
accusccl nie of going i n  the Gilcllrist home. . . . T h e  pivturc T\ a \  ~ n n t l e  
2 Scpteniher, 1836, a t  ( ' i t  Ha l l ,  alld is a picture of mc  lriaclc tlic rrloln- 
ing a f te r  I was accucetl of going into Xlr. Gilcliriit',- l~o~nc l ,  am1 ~t looks 
like m e  on tha t  morning. X y  h a i r  a t  tha t  t ime n a s  not a. long a,  i t  is  
now and  it  n aq laying like i t  i i  i n  the picture, but  t h r w   as nothing on 
it .  T h e  t r o u L 1 ~  1 n.83 i n  n-as f o r  houscbrcaking, \torclbrcaking. and t o r  
m u r d e r ;  1 n a s  tried for  murder  i n  1'333 am1 tlwy ~ n t  me  to Kaleigh f o r  
killing J Ionar t l  X o o r e ;  1 n m t  f o r  4 to 7 years. I \\.RY u p  for  first dcgree 
burglary i n  192G;  I do not know wlioie liomc I ~ r c i i t  i n  t h e n ;  they sent . . 
m e  to a tr:imlng school a s  I wa- under  1 6 ;  the next t ime I n-as 111) f o r  
storebreaking and larceny n n s  i n  '31, and  I got 1 3  niontll.. I 17 c~nt  into 
the  h o ~ i s e  1)ef'ore midnight  on the one I was cent u p  f o r  and 1 \rent in  
througli the  kitchen door ;  I hrokc, into the  store tlirougli the. door. I n  
1'332 I mas sentenced to 4 to 7 years a i d  got out J u n e  16, 1936. TVheil 
sent to  t ra in ing  school they had  me charged n it11 goiiig into a n u ~ r i l ~ c r  of 
house5 and  taking things;  and 1 5tayed a t  the  t r a i ~ m i g  icliool 5 y e a r \ ;  
then I serred one year  oil the roads. 1 got o f f  the  ~ ~ o z ~ t l i  1n J u l y  and got 
i n  trouble i n  September, 1932." 

There  v a s  other evidence corroborating the  State's evidence and 
contradicting tha t  of tlie defendant. T h e  defendant also introduced evi- 
dence contradicting tha t  of the  S ta te  and corroborating his o x n .  There  
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was a verdict of guilty of burglary in the first degree Judgment of 
death, i n  accordance with law, was pronounced by the court below on 
the verdict. The defendant made numerous exceptions and assignments 
of error and appealed to the Supreme Court. The  material ones and 
necessary facts will be considered in the opinion. 

Attorney-General Seawell and Assistant Attorney-Ge~eral .AlcMullan 
for the State. 

A. A. l'arlton for defendanf. 

CLARKSON, J. At  the close of the State's evidence, and a t  the close of 
all the evidence, the defendant in the court below made motions to dis- 
miss the action or for judgment of nonsuit. C. S., 4643. The  court 
below overruled these motions, and in this we see no erpor. 

These exceptions and assignments of error were not :,et forth in de- 
fendant appellant's brief. Rule of Practice in the Supreme Court, par t  
of Rule 28 (200 1. C., 831) is as follows : "Exceptions in the record not 
set out i n  appellant's brief, or in support of which no reason or argument 
is stated or authority cited, will be taken as abandoned 1)y him." This 
is tantamount to the admission that  the evidence was sufficient to be sub- 
mitted to the jury. ~Totuell v. Basnight, 185 S. C., 142 ( 148) ; Jones e. 
Ins. Co., 210 N .  C., 559. 

The defendant sets forth the questions involved on the appeal:  
(1) Did the court err  in refusing defendant's motion to transfer this 

cause from the Superior Court of Mecklenburg County, North Carolina, 
to the United States District Court for the Western District of North 
Carolina, to be certified by said United States District Court as to the 
place of t r ia l?  We cannot so hold. 

To sustain this motion defendant filed an  affidavit and cited for his 
position Act of Congress, 3 March, 1863, Title 28, secs. 74 and 75, J u -  
dicial Code 31 and 32. On the petition the court below ruled:  "Peti- 
tion and motion is denied for the reason that  the petition does not allege 
any denial of any rights by reason of any state lam, statute, ordinance, 
regulation, or custom hostile to the rights of the petitioner." 

I n  Fitzgerald v. Allman, 82 K. C., 492 (494), speaking to the subject, 
i t  is said:  "In State 2.. Dunlap, 65 N. C., 491, decided at June  Term, 
1871, the statute is construed to extend to, and 'include cases where, by 
reason of prejudice i n  the community, a fa i r  t r ial  cannot be had in the 
State courts'; and this construction, followed in  the court below, ern- 
braces that  before us. Since this decision, the clause in  the constitution 
which this act is intended to enforce has been interpreted and explained 
by the Supreme Court of the United States, more in consonance with its 
language and purposes, and i t  has been confined to trials in states whose 
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laws discriminate ad~er se ly  against a class of citizens to which the per- 
sons asking for the removal belong. . . . (p. 495). I t  is not pre- 
tended that  the laws and judicial practices in this State recognize any 
distinctions among its citizens 'on account of race, color, or previous 
condition,' or that  every right and privilege possessed by the white is not 
equally shared by the colored man. For  local prejudice, the basis of the 
proposed removal, the law prorides for a transfer of the cause, whoever 
may be the parties, to a county n l ~ e r e  such prejudice does not exist and 
a fa i r  trial may be had." S l t r u g k / ~ r  I Io l l se  cases,  16 Wall., 36;  G i b s o n  
v. JIiss. ,  162 U. S., 565; K ~ ~ l c r c k y  T .  P o w e r s ,  201 U .  S., 1; ,\-orris c. 
A l a b a m a ,  294 U. S., 587. 

The remedy for any wrong, as complained of by defendant, is i n  the 
State Court and ulti11iatel-y in the Sur~renle Court of the United States 
by v r i t  of error to protect any right securcd or granted to tlie accused 
by tlle Constitution or laws of the United States which has been denied 
to him in the highest court of the State in which the decision in respect 
to that  right can be had. Polcers  cctsc, s ~ r p r a .  

(2 )  Did the court e r r  in refuiing to quash the bill of indictment be- 
cause tllc grand jury nhich  folmd the bill of indictment was improperly 
and illegally drawn, organized, and constituted? K e  think not, as the 
grand jury was legally organized. 

The court below found: "Motion to quash the bill of indictinent is 
denied and tlle court finds as a fact tliere are approxinlately 10,000 
names of the white race in tlie jury box and something over 600 namei 
of the colored race in the jury box, and a t  this term of court tliew is one 
colored mail on the grand jury that  returned a true bill in this case, and 
that  there has been no discrialination against the defendant." 

The clerk of the board of county conimissioners testified : "Tlle scrolls 
coiltailling the colored race, approximately 650 in number, nrc itill in 
red ink and the scrolls coiltaining the names of the nllite race arc in 
black ink. Tliat condition exizted at  the time it n a s  done i n  led and 
black ink so as to distinguish them, so they w o d d  know whether to look 
for a nllite man or a colored man. There is no discrimination in the 
wlecl ion of names ; x hen a child dran s a name out I\ e put the name on 
the jury list, have a colored Inall on the grand jury non-. There is no 
discrimination in the selection of the g a n d  jury or petit jury. \\'hen 
the names are called out I put them on the list to give the sheriff to be 
iuinmoned for jury service. TTe have been using a four-year-old child 
and if the name comes out red or black it is put on tlie list. Tlie pur- 
pose in two diffcrent colors of ink is to see ~ h o  to look for. I t  makes it 
easier to look for them. . . . There are about 650 names of the 
colored race and approxinlately 10,000 whites. There is one colored 
man on the grant1 jury now ~r-110 found this bill. (2 .  I n  drawing the 
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jurors a t  former terms was a colored man on the petit j u ry?  L4ns. : Yes, 
sir, ever since last year we have had colored men drawn and on the civil 
jury frequently. I do not know how many. Q. Reg,irdless of how 
many were drawn there was not but one colored man drawn this last 
t ime? Ans. : Yes, there were two. That  is all that  came out of the box; 
it should average about two out of thir ty if the average is kept up." 

The exclusion of all persons of the negro race from a grand jury, 
which finds an indictment against a negro, where the,v are excluded 
solely because of their race or color, denies him the equcl protection of 
the laws in violation of the Constitution of N. C, and of the United 
States. S. u. Peop le s ,  131 N .  C., 754. 

The jury list and method of drawing the jury is set forth in C. S., 
2312, 2313, and 2314. The names on the list are put in a box with two 
divisions, marked "one" and "two," and two locks. One is kept by the 
s h e d  and one by the chairman of the board of county commissioners. 
The manner of drawing the jury is by a child not more than ten years 
of age, u h o  draws the nan~es  of the jury out of partition marked "one." 
( I n  the present case the child was four years of age.) The scrolls so 
drawn to make up the jury are put in the partition marked "two." 

The findings of the trial court, after hearing e~idence ,  that  the jurors 
vere  drawn, sworn, and impaneled in accordance with these sections, 
and that  there was no discrimination against persons of the negro race 
in making up the jury lists, are collclusire on appeal when supported by 
sufficient evidence, in the absence of gross abuse. S. I * .  C o o p e r ,  205 
K. P., 657. ILis Honor found that  there had been no discriniination 
against persons of the defendant's race in the selection of I he grand jury. 
This finding, n-hen supported by evidence, is conclusive on appeal in the 
absrnce of gross abuse. S. 2,. U n n i e l s ,  134 LT. S., 641; l ' r r c ~ s  1 % .  Thomrrs, 
212 U. S., 278;  S. 1.. Cooper ,  suprn .  

The reason for h a ~ i n g  a child not more thrm ten years of age to draw 
the jurors is to prevent fraud in the selection of the jury, so that  the law 
can be administered impartially and n-ithout discrimination. The child 
d r a w  from the jup- box the names of all sorts and coiltlitions of men, 
white and negro persons, Jew and Gentile, who are qualified to serve 
under the lax-. A more perfect system could hardly be devised to insure 
inipartiality. I t  is the duty of those charged with this mportant arm 
of the governnlent to see to it that these pro~is ions  of ihe statute are 
carried out as prorided in C. S., 2312, s u p r n ,  which is as follo~vs: "The 
board of county commissioners for the several counties at  their regular 
meeting on the first Monday in June,  in the year nineteen hundred and 
five, and erery two years thereafter, shall cauye their clerks to lay before 
them the tax returns of the ireceding year for their county, f r o m  u,~hich 
f h r y  shnl l  proceed t o  select t h e  n a m e s  of a l l  s u c h  person,,. as  h a v e  pnid 
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all  t h e  t a w s  assessed aga ins t  t h e m  f o ~  t h e  preceding year  and are  of good 
morn1 charac t e r  a n d  of suf ic icr i t  mte l l igence .  (Italics ours.) X list of 
the names thus selected shall he made out by the clerk of the board of 
coinmissioners and shall constitute the jury list, and shall be prc,serxed 
as such." 

The child drawing the jury liqt, by custom, is often blindfolded to 
insure inipartiality. I f  as many negroes are not d r a x n  as defendant 
desired, he cannot cornplain-the chance in selecting same are applicable 
to both tlie nllite and negro race alike. The selection is fa i r  a i d  im- 
partial. 

(3 )  Did the court err in failing to charge the jury as to second degree 
burglary? T e  think not. ,111 the er-idence 011 the par t  of thc State 
showed it n as burglary in the first tlcgree, if the Statc's evidence was to 
he believed by the jury. There can be no qne\tioil that there -\\,as iliKi- 
cient evidence to be submitted to the jury. S. 1 % .  S t t ~ ~ f h ,  2 0 1  S. C.,  494 
(496) is contrary to the position tahen bg defend:tnt. I t  is there .aid: 
"This Court lias repeatedly d isnppro~ed the theory that the degree of 
guilt may arbitrarily bc tlettmninrd in tlic tli.cretion of the jury \vitliout 
regard to the facts in eritlence. The jury, having 'no discretion against 
the obligation of their oath,' should never nnard  a verdict independent of 
all proof. S. v. F l e m i n g ,  107 S. ('., 905. The primary object of a 
verdict i i  to infornl tlie court as tco llon far  the facts estahli&d l)y the 
cviclciice conform to tho>e n hich m e  nllegcd or charged and put in is\ue. 
If neitber the sperifie act charged nor a lesycr degree thereof nor an 
attcmpt to coruniit either of them is >upported b! proof, ~ l ~ i i l i e r  the 
111-incipal nor the subordinate act can properly he made the bahis of an  
affirmati~e verdict. I n  6. 1 % .  Johnsfon,  119 S. (I., 883, the 1)risoncr re- 
quested n i l  instructioii 'that when tlie crime charged in the bill of iiidict- 
ment is burglary in the first degree the jury may render a verdict in the 
secoilcl degree if they deem it proper to do so.' The prayer v:rs clenictl 
and on appeal the Court said:  'Shields, a n.iti1e.s for the State, tc,stifictI 
that a t  the time of the burglary he and his wife a i d  daughtc~r vcrc  
occupying rooms in the house; that  he v a s  sleeping in a room 011 the 
first floor arid his wife and daughter wcre sleeping in a room upstairs. 
Upon this testimony, if the jury belieled it, the defendant was g i~ i l t y  of 
burglary in the first degree. Tlierc \\as no proof tending to show tlint 
the burglary niiglit have been committed under circumstances which 
nould make i t  burglary in the becond degree under the statute. I f  hi i  
Honor had charged as he was requested i t  would have been error.' So, 
likewise, in S. r .  , l llelz, IS6 N. C., 302. A verdict for a lesser degree of 
the-crime cliarged is logically permissible only when 'there is ericlence 
tending to support a milder verdict,' although there are decisions to the 
effect that  if without such supporting evidence a ~ e r d i c t  is returned for 
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the lesser offense it will not be disturbed because i t  is favorable to the 
prisoner. S. v. Ratcliff, 199 iS. C., 9 ;  S. v. ,4llen, supra." 

(4 )  Did the court err  i n  failing and refusing to charge the jury that  
if they were not satisfied beyond a reasonable doubt as to the guilt of the 
defendant on each and every count or any of said counts i t  ~ o u l d  be 
their duty to acquit the defendant and return a verdict 3f not guilty of 
anything? As we construe the charge as a whole, we think there is no 
merit in this contention. 

Before the commencement of the arguments, upon inquiry by Mr. 
Tarlton and in the presence of the jury, the court anncsunced it ~vould 
charge the jury that  i t  may return one of the five foll~xving verdicts: 
Guilty of burglary in  the first degree; Guilty of attempt to commit 
burglary in the first degree; Guilty of breaking and entering a dv-elling 
house other than  burglariously ; Guilty of an attempt to break with in- 
tent to commit a felony; Not  guilty. (8. v. .-lllen, 186 X. C., 302.) "If 
the State has satisfied you beyond a reasonable doubt as to the burglary 
in the first degree then you would not consider the othe- counts, but if 
the State has failed to satisfy you beyond a reasonable doubt and your 
verdict is not guilty of first degree burglary then you will proceed to the 
second count, that  is an  attempt to commit the crime of burglary in the 
first degree. An attempt to commit burglary in  the first degree is com- 
posed of two elements," etc. The court then charged the other elements 
of the crime, with clearness and accuracy, on which defendant could be 
convicted or acquitted. "Find out what the t ru th  is and speak that  in 
your verdict. Your verdict can be one of fire : Guilty of burglary in the 
first degree; guilty of an  attempt to commit burglary in the first degree; 
if not guilty of tha t  then guilty of breaking or enter ng other than 
burglary, with intent to commit a felony or the crime of larceny. I f  
not guilty of them, a n  attempt to break or w t e r  the home or dwelling 
of another with the intent to commit a felony therein; or not guilty." 

( 5 )  Did the court err  in refusing to tell the jury of the punishment 
attempt to commit second degree burglary would ca r ry?  I\-e think not. 

I n  8. v. Xntthezcs, 191 K. C., 378 (3S1), this Court h , ~ s  decided con- 
trary to defendant's contentions: "The jury has fully discharged its 
duty, and performed its functions, under the law of this State, when its 
members have sat together, heard the evidence, and rendered their ver- 
dict accordingly. As the judge must not invade the true office and prov- 
ince of the jury by giving an  opinion in his charge, ei thw in a civil or 
criminal action, as to whether a fact is fully or sufficiently proven (C. S., 
564), so the jury must be content to leave with the j ~ d g e  the grave 
re~ponsibility imposed upon him to render a judgment, upon their ver- 
dict, according to law." 
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( 6 )  Did the court err  when the jury returned a rerdict of guilty by 
saying: "You say that  Tommie Walls is guilty of burglary in  the first 
degree of the felony whereof he stands charged?" Was that  not an  
expression of opinion? We think no t ;  i t  was an  inquiry. 

The jury announced it was ready to render verdict and the clerk said, 
"Gentlemen of the Jury ,  ansTver to your names," and called each name 
separately and each juror answered "Present." ( B y  the clerk) Q. "Have 
you agreed on your rerdict?" -1. " T e  have." ( B y  the clerk) '(Stand 
up Tommie Walls;  hold up  your right hand. Gentlenlen of the Jury ,  
look upon the prisoner; what say you as to his guilt of the felony 
burglary in which he stands indicted in the bill of indictment, Guilty or 
S o t  guilty?" A. "Guilty." (By  the court) Q. "So say you all?" 
A. "Yes." (By the court) "By your 1 ertlict you say that Tonlmie Walls 
is guilty of burglary in the firit degree of the felony whereof he stands 
charged?" A. "Yes, sir." ( B y  the clerk of court) Q. "So say you al l?" 
A. "Ye., sir, we find him guilty of first degree burglary with recom- 
mendation of the mercy of the court." 

"Counsrl for tlic defentlant requested that the jury be polled, where- 
upon the clerk, under the directions of the court, called each juror by 
name, requesting that  the said juror s tand;  that  the clerk asked each 
juror t n o  questions: ( I )  'Xr .  Juror ,  did you assent to the .ierdict 
reatlercd by your foreman?' and ( 2 )  'Do you still assent tlwreto?' 
Each juror answered in the affirmative to each of the two questions pro- 
p o ~ m d ~ t l ,  each question being asked and answered separately." I f  there 
was error in the inquiry of the court, it  was not prejudicial, as defendant 
had the jury polled. 

The court below in the charge summarized the evidence, set forth the 
contentions on both sides fair ly and impartially, charged that the bur- 
den was on the State to satisfy the jury beyond a reasonable doubt as to 
each aspect on which the defendant could be convicted or acquitted under 
the bill of indictment or found not guilty, and defined reasonable doubt. 
The charge was a long one, carefully prepared and gave the law applic- 
able to the facts. I n  fact, it  was so accurate and fa i r  that  defendant 
made no exceptions or assignments of error except those heretofore con- 
sidered. 

The eridence of Peter  S. Gilchrist, Jr . ,  was corroborated by other 
witnesses. H e  made a brave endeavor to stop the burglar. who at- 
tempted to and almost succeeded in killing him. "He left the house by 
means of an opened back window. I followed him tllrough the back - 
door and out through the back gate, down the alley to the nest corner; 
we live two doors from the corner and I saw him under the street light 
again but was unable to get him because of loss of blood. . . . I 
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identified him from his face and also from the fact that  :le had blood on 
his right hand and his trousers were spattered with blood. . . . I 
found the knife you hand me in  the possession of the K an  I caught in 
the house that  morning. I did not pick i t  up  in the rocm but obtained 
i t  from the man himself, in the da rk ;  I did not see the knife until I 
returned to the house. There was blood on the knife. . . . I was 
in the hospital about two or three days and then in bed a t  home for 
another week." 

The defendant, from his own evidence, showed himself to be a lawless, 
desperate man. The night of the burglary he was drinking a t  a beer 
garden and drank liquor-a half pint and a pint-"sat dcwn on the steps 
of a church on Railroad Street, . . . came to myself there around 
4 o'clork and they arrested me." Defendant admitted that  he had there- 
tofore bcen con~ic ted  ( I )  of housebreaking; (2 )  storebreaking; 
( 3 )  murder, etc. H e  was tried for burglary in  the first degree in 1926 
and sent to the training school, as he mas under 16  years of age. I n  
1931 he v a s  tried for storebreaking and larceny and imprisoned 12 
months. I n  1932 he was tried for the murder of Howard Moore and 
imprisoned for 4 to 7 years. 

The  fight between Peter  S. Gilchrist, J r . ,  and defendant (by his own 
admissions an  ex-convict and desperado) waq a desperate and dangerous 
one, after midnight, i n  the Gilchrist home. Few men un le r  such trying 
circum;tances have shown more courage and b r a ~ e r y  t h i n  the younger 
Gilchrist did in  the encounter with this desperate and dangerous man. 
The testimony of both Peter  S. Gilchrist, Jr . ,  and his father, Peter  S. 
Gilchrist, Sr., was corroborated by facts that  were pregnant as to 
identity-fresh blood on defendant's pants and right hard .  

The defense is founded mostly on technicalities and refinements. A 
bill of indictment is never quashed "by reason of any informality or 
refinement." C. S., 4623. "The appellant is required to show error, 
and he must make it appear plainly, as the presumption is against him." 
In re  Eoss,  152 N. C., 477 (478). The whole purpose of the law is to 
administer justice and that  law and order and orderly government may 
a t  all times be maintained. I11 the present case the defendant has been 
given eyery right and privilege known to the law. H e  has had a fa i r  
trial and been defended by an  able counsel. 

On the whole record, we find no reversible or prejudicial error. 
N o  error. 
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BELLE LEMIXGS, &~MISI~TRATRIX O F  JOE LEJIISGS, DECEASED, V. SOUTH- 
E R S  RAILWAY C O M P A S T ,  C. BURT, A K D  D. H. CALL. 

(Filed 28 April, 1937.) 

1. Appeal and Error § 46- 

Where it is determined on appeal that defendants' motiuns to nonsuit 
sl~onld have been sustained, other esceptions of defendants need not be 
considered. 

2. Railroads 5 10--Doctrine of last clear chance held inapplicable to evi- 
dence showing contributorr negligence continuing to moment of acci- 
dent, and that defendants could not hare avoided the injury. 

The evidence tended to show that plaintiff's intestate, a man of sisty 
years, in good health 1111ysically xncl mentally. snt down 11~011 a crosstie 
on the corporate d~fendant 's  trncl;s, where the tracks \rere straight and 
11nobstrncTetl for a t  least 3.000 feet, that he n-:xs warned by several 
1)assers-l)y of his t1;tngc~rons ~msition, that Ire responded to the w a r n i ~ ~ g s ,  
hut  continued to sit on the crosstie with his elbows on his linees :rnd his 
11e:ld between his hands, that defendant's train, pillled by t ~ r o  engines, 
a~)pro:lehcd a t  n speed of -10 to 50 miles an honr in vio1:rtion of an or& 
nnncc of the town in ~vhicli the accident occurred limiting the speed of 
trains to six nli1t.s 1)er Ilolir, that the whistles of the engines were blown 
rrl~e;~tctlly in n.:~ruillg, i ~ n d  that ~ 1 1 ~ 1 1  the train was about 160 fecst from 
intestate and the engineers realized he was not going to heed their warn- 
ing, tliry put on brakes and exerted themselves to the utrnost of their 
ability to stop the train and aroitl hitting intestate, but n-ere unable to 
do so. Held:  The evidence r a s  il~sufficient to support the slthmission of 
an issue of last clear ch:rnce, since the e~ idence  shows cuntributory negli- 
gence of intestate continning up to the moment of impact, and does not 
show that intestate was in a llclpless or ewrl a n  apparently 2ielplcs.s 
condition on the track, and that therefore the engineers had n right to 
assume up to the last moment that hc would get off the track ant1 aroitl 
injury, nnd that TT-hen they realized he rronld not, i t  was too late to aroid 
the accident, althongh they eserttxl th rmse l~es  to do so. 

C ~ a ~ ~ t s o n - ,  J., dissenting. 

APPEAL by  d ~ f e n d a n t s  f r o m  d l lcy ,  d., a t  September Term,  1936, of 
1I i rwoon.  Rerersed. 

This  is a n  action to r e c o x r  damages f o r  the death of plaintiff's intes- 

tate. C. S., 160. 
T h e  facts  shown by all  the evidence a t  the t r i a l  with respect to the  

liability of the defe11dant.r to the plaintiff f o r  damages resulting f r o m  the  
death of her  intestate a re  as  follows: 

Ahout 5 :30 o'clock p.m., on 9 March,  1936, n-hile he n as s i t t ing on the 
end of a crosstie i n  the t rack  of the  defendant Southern Rai lway Com- 
pany,  v i t h i n  the  corporate l imits  of the  town of Waynesville, i n  I-Iay- 
nood  County, S o r t h  Carolina, plaintiff's intestate n7as ~ t r n c k  and killed 
by a t r a i n  onned  by the  defendant Southern Rai lway  Company and  
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drawn by two of its engines, one operated by the defendant C. Burt, and 
the other by the defendant D. H. Call, both of whom were employees of 
their codefendant. 

The train was a "doubleheader." As i t  approached the crosstie on 
which plaintiff's intestate was sitting, from a ~ e s t e r l ~ y  direction, the 
train was traveling a t  a speed of 40 to 50 miles per hour, i n  violation 
of a n  ordinance of the town of Waynesville, which pr2scribed a max- 
imum speed for trains operated within the corporate limits of said town, 
of six miles per hour. As i t  approached the point on the track where 
plaintiff's intestate was sitting, the whistles on the engir es drawing said 
train were blown repeatedly by the engineers. No  effort was made by 
them to lower the speed of the train until i t  was about 160 feet from 
the point where plaintiff's intestate was sitting and where he was struck 
and killed by the train. H e  died almost immediately after he was struck 
and injured by the train. H i s  death was the result of his injuries. 

Plaintiff's intestate was about 60 years of age a t  the date of his death. 
H e  was in good health, both physically and mentally. H e  was a car- 
penter by trade, and had worked a t  his trade during the week preceding 
his death. H e  left the station in XTaynesville about 4 o'clock p.m., on 
9 March, 1936, and after walking on defendants' track in a westerly 
direction for a distance of about 300 yards, he sat down on the end of a 
crosstie in  said track. H e  continued to sit on the crosstie for about an  
hour, until he was struck and killed by defendant's train about 5 :30 
o'clock p.m. During this time he was warned by passer,;-by that  he was 
sitting in a place of danger; that  i t  was about time for a train. H e  was 
advised by a t  least two persons, who passed him, to get up  from the 
crosstie and leave. H e  responded to these warnings and to this advice, 
but continued to sit on the crosstie. The track from !he point where 
plaintiff's intestate was sitting, in a westerly direction, for a distance of 
about 3,000 feet, was straight. There was nothing on the track which 
would have prevented plaintiff's intestate from seeing a train approach- 
ing from the west in ample time for him to have gotten up from the 
crosstie and left the track. There was no evidence tend ng to show that  
the sight or hearing of plaintiff's intestate was defective, or that  a t  any 
time while he was sitting on the crosstie he was not conscious of his 
peril. 

Shortly before he sat down on the crosstie, while he was walking on 
the track plaintiff's intestate staggered between the rails of the track. 
After he sat down, he leaned over, with his elbows on his knees, and with 
his head between his hands. H e  remained in that position until he was 
struck and killed by the train. There was no evidence tending to show 
that any of the persons who saw him as he sat on the crosstie-some of 
whom knew him-offered him any assistance because 3f apprehension 
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that lie Tias fick, or for any reason unable to care for himself. A11 the 
evidence shox-ed that  the persons who warned him of his peril and ad- 
~ i s e d  him to get u p  from the crosstie and leave, left him sitting on the 
crosstie, fully conscious of his perilous situation. 

TT. I,. Hardin,  J r . ,  tlle only nitness who testified that  he saw plain- 
tiff's intestate iinniediately before 11e was struck and killed by the train, 
testified a \  follows: 

"I l i ~ c  in TT'apes~il le.  I am sales agent of the Standard Oil Corn- 
1jany. X y  office i. nrar  the track of the Southern Railway Company. 
I an1 familiar nit11 the track froni the station in Wayncsville to the 
station in  IIazelwootl. I t  is u>ed constantly by the public as a walk- 
nay.  I t  iz ftraiglit frorn the itation in M7aynesville in a westerly direc- 
tion for a diitance of orer 3,000 feet. There are no obstructions on or 
near the track n h i r h  prevent a pcr5on on tlle track from seeing a train 
approaching the station in Waynes~i l le  from the west for a distance of 
more than 3.000 feet. 

"I knew Joe  Lelniligs. I saw hiin froni my  office sitting on a cross- 
tie in the track of the Southern Railway Company on the afternoon of 
9 l larcl i ,  1936. W i e n  I came out of my office and first saw l h i ,  he 
n.as at an  angle from nlcX-a distance of about 150 feet. H e  was sitting 
on tlie crowtie in a leaning position, with his elbows on his knees, and 
his liaiitls b e t u e ~ n  his knees. H i s  left side was turned toward me. I 
did not  pa^ any p r t i cu l tw  attcntion to his arms. I did not hare  time 
to do ho. I <an tlie train corning from the west. I t  lvas coming a t  a 
s p e d  of 40 to 45 lniles pcr hour. I t  xvas about 160 feet from where Joe 
Len~iags  Tvas sitting on the crosstie. The engineer was trying to stop 
the train. I l p  had put on his brakrs. I saw sparks of fire on the track, 
under the n l ~ r ~ l s  of the engine. I did not iee the train strike Joe Lern- 
iligs. After i t  struck hiin I went to the place where I had seen him 
bcfore lle ~v:rs struck. His  body ~ r a s  beside the track. H e  was dead. 
Tllc train stopped after it >truck liirn a t  a distance of 1G0 to 180 feet. 

"Khen I san Joc  Lenlings citting on the crosstie, before he n-as struck 
b , ~  the train, there n a s  notlling about him to indicase that  there wai 
anything the matter nit11 hiin. H e  mas just sitting on the crosstie, 
leaning over, ~vit l i  his feet on the ground, his elbows on his knees, and 
his hands be t~icen liii knees. Tlie engineer on defendant's t rain could 
hare  seen him in that poiition for :i distance of a t  least 3,000 feet." 

The iqsuee >ubn~it ted to the jury were answered as follows: 
"1. JTas the plaintiff's intestate injured and killed by the negligence 

of the Southern Railway Company, as alleged in the complaint? 
, h \ ~ v e r  : 'Yes.) 
"k V a s  the plaintiff's intestate injured and killed by thc negligence 

of the defendant C. Burt, as alleged in the complaint? Answer: 'Yes.' 



502 I N  T H E  S U P R E M E  COURT. [ a l l  

"3. Was the plaintiff's intestate injured and killed by  the negligence 
of the defendant D. H. Call, as alleged in the complaint? Answer: 
'Yes.' 

"4. Did the plaintiff's intestate, by his own negligenl:e, contribute to 
his own in jury  and death, as alleged in the answer? Answer: 'Yes.' 

"5. Notwithstanding such negligence on the par t  of plaintiff's intes- 
tate, could the defendants, by the exercise of ordinary care, have avoided 
the in jury  and death of plaintiff's intestate? Answer: 'Yes.' 

"6. Wha t  damage, if any, is plaintiff entitled to recover? Answer: 
'$2,500.' " 

From judgment that  plaintiff recover of the defendants and each of 
them the sum of $2,500 and the costs of the action, thrl defendants ap- 
pealed to the Supreme Court, assigning errors in the trial. 

J .  H a y e s  A l l e y  and F. E. A l l ey ,  Jr . ,  for plain fif. 
Jones  Le. W a r d  and R. C .  K e l l y  for defendants .  

COATOR, J. As we are of the opinion that  there v a s  error in the 
refusal of the trial court to allow defendants7 motion, ai. the close of all 
the evidence, for judgment as of nonsuit (C. S., 56f) ,  .re shall not dis- 
cuss assignments of error on this appeal, presenting defendants' conten- 
tions that there mas error in the admission of evidence offered by the 
plaintiff, in the exclusion of evidence offered by the dc'endants, and in 
the charge of the court to the jury. Conceding, without deciding, that  
neither of these assignments of error can be sustained, n e  are of opinion 
that  there was error in the refusal of defendants' motion for judgment 
as of nonsuit, and that  for this reason the judgment should be reversed, 
and that  the action should be dismissed. 

C'onceding, as contended by the plaintiff, that  there was no error in 
the tr ial  of this action with respect to the first, second, third, or fourth 
issue, n-e find no evidence in the record tending to support an  affirmative 
answer to the fifth issue. I n  view of the answer to the fourth issue, the 
judgment is supported only by the affirmative answer to the fifth issue. 
There was no evidence tending to show that  plaintiff's intestate as he 
sat on the crosstie, and as the train approached him, was a t  any time in 
a helpless or even an  apparently helpless condition. F o r  this reason the 
principle on which the doctrine of the "last clear chance" is founded is 
not applicable to this case. See R e e p  e. R. R., 210 N. C., 285, 186 
S.  E., 318; S f o l ' e r  1%.  R. R., 208 N.  C., 495, 181 S. E., 336; R i r e s  1 % .  

R. R., 203 N .  C., 227, 165 S. E., 709. I n  R e e p  I ? .  R. R., supra,  it  is 
said:  "911 that  the evidence discloses is that the intestate was sitting on 
the crosstie, with his head resting upon the extended fingers of his right 
hand. This was not sufficient to put  the engineer upon notice that  the 



N. C.] S P R I N G  T E R X ,  1937. 503 

intestate would not get off of the track before the engine reached and 
struck him. There was no evidence that  any disability of the intestate 
was known or was apparent to the engineer. The engineer therefore 
had a right to assume up to the last iilomerlt that  the intestate would 
get off of the track." I n  that  case, a judgment for the plaintiff was re- 
verced for error in subnlitting to the jury an  issue inrolving the priiici- 
ple on nhich  the doctrine of the "last clear chance" is founded. The 
ingtant case cannot be tliqtinguished from that  case. 

This case is distinguishable from J e r ~ h ~ n s  1 1 .  R. R., 196 X. C., 466, 
146 S. E., 53. I n  that  case i t  is said:  "There was evidence that  de- 
ceased could not have been seen by a person on the train a t  a greater 
distance than about 400 feet, because of a curve in the track;  that  
deceased had gone upon the track as a licensee, and while l a ~ ~ f u l l y  walk- 
ing thereon had become suddenly ill, and for that  reason had sat down 
upon the end of a crosstie; that he rvas sitting there as the defendant's 
t rain approached him in an  apparently uilconscious and therefore help- 
less condition, and that  the train \\hi& n a s  moving a t  a rate of speed 
not less than fifteen miles per hour, could not h a l e  stopped a t  that pomt 
within less than 600 feet." I n  that  case a judgnlent disinisqing the 
action as of nonsuit was reversed. 

I n  the instant case, there was no evidence tending to show that  the 
deceased was in a helpless condition a t  any time after he sat d o ~ n  on the 
end of the crosqtie until he was struck and killed by defendant's train. 
A11 the evidence s h o ~ e d  that  defendant's engineers saw the deceased as 
he sat on the end of the crosstie, a i d  gave ample warning to him of the 
approach of the train. T h e n  the engineers realized that  the deceased 
continued to sit on the crosstie, and failed to heed their warnlng, they 
put on the brakes of their engines, and exerted themselves to the utmost 
of their ability to stop the train and avoid striking the deceased. I t  was 
then too late. The proximate cause of the injuries and death of plaiil- 
tiff's intestate mas his negligence, which continued up to the moment 
when he was struck by defendant's train. On all the facts shown by the 
evidence, the doctrine of '(the last clear chance" cannot he invoked in 
this case. 

There was error in the refusal of defendants' motion a t  the close of all 
the evidence, for judgment as of nonsuit. The judgment is 

Reversed. 

CLARKSOS, J., dissenting: The evidence: The track from the point 
where plaintiff's intestate was sitting, in a westerly direction, for a dis- 
tance of about 3,000 feet, IT-as straight. Shortly before he ?at tlonn on 
the crosstie, while he was walking on the track plaintiff's intestate stag- 
gered between the rails of the track. After he sat down, he leaned over, 
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with his elbows on his knees, and with his head between his hands. H e  
remained in  that  position until this carpenter by trade was struck and 
killed by the train. 

The  killing mas in daylight, about 5 :30 o'clock p.m., and within the 
corporate limits of the town of Waynesville. The train mas traveling 
between 40 and 50 miles per hour, in violation of a n  ordinance of the 
town of Waynesville, which prescribed a maximum speed for trains 
operated within the corporate limits of said town of six miles per hour. 
K O  effort was made to lower the speed of the train until within about 
160 feet of where plaintiff's intestate was sitting and where he was struck 
and killed by the train. 

I n  N c A r v e r  v. R. R., 129 N.  C., 380 (384))  we find:  "Engineers in 
charge of moving trains are required by the decisions of this Court to 
exercise reasonable care in observing the track, keeping a diligent look- 
out for obstructions of any kind, including cattle, horseu, and hogs, and 
also persons who may be helpless or unconscious, or 'loth. And this 
lookout is not only for the safety of the passengers on the train, but also 
for the protection of cattle, etc., and of those persons who may be in the 
condition and situation as just described. I f ,  therefore, an  engineer, in 
the omission of the requirement to keep a vigilant out'ook fails to see 
such il person on the track, or so near to i t  as to be in peril from a 
passing train, and could have, by the use of his appliances, prevented the 
injury, and failed to do so, then he would be also guilty of negligence," 
citing authorities. 

I n  Holman v. R. R., 159 N. C., 44 (45))  it is sa id :  "A man lying on 
the track or sitting on the end of a crosstie a t  the point .,vhere the plain- 
tiff's body was found could be seen under the headlight of the engine 125 
yards, and the defendant's t rain that  night could have been stopped 
within that  distance from the spot, if running a t  the rate of not over 
8 miles per hour, the speed allowed by the ordinance." ,it p. 46 we find : 
' (In Snipes ts. h l f g .  Co., 152 N. C., 42, the Court says : ( I t  is well 
established that  the employees of a railroad company in operating its 
trains are required to keep a careful and continuous outlook along the - 

track and the company is responsible for injuries resulting as the proxi- 
mate consequence of 'their negligence in the performance of their duty,' " 
citing numerous authorities. Triplett v. R. R., 205 N .  C., 113. 

I n  ,lTeal v. R. R., 126 N. C., 634 (638)) i t  is writ ten:  "These cases 
hold that  i t  is not negligence on a railroad company where its t rain runs 
over a man  walking on the railroad track, apparently in possession of his 
faculties, and in  the absence of any reason to suppose that  he was not. 
This is put upon the ground that  the engineer may rea830nably suppose 
that  the man  will step off in time to prevent injury." 
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Right or wrong, this Court has consistently followed the doctrine in 
the S e a l  case,  s u p r a ,  but there are many exceptions to this rule. I n  
Ra~j c.  R. R., 141 N. C., 84, Hoke ,  J., said:  "The authorities are to the 
effect that  if tlle plaintiff is a t  the time rightfully upon the track or 
sufficiently near it to threaten his safety, and is negligent, and so brought 
into a position of peril, if the defendant company by taking a proper 
precaution and keeping a proper lookout could have discovered the peril 
in time to have arcrted the in jury  hy tlle exereiqe of proper diligence, 
and negligently fails to do it, the defendant would still be responsible, 
though the plaintiff also may h a ~ e  been negligent in the first instance." 
These esceptions are to the effect that  persons on the track asleep, drunk, 
helples~, or unconscious, or in a position oblirious to danger, recovery 
can be had for the negligence of the railroad. 

The following is said in Threadusell  v. R. I?., 169 X. C., 694 (701) : 
''If deceased were asleep on the track, or otherwise helpless, he mas negli- 
gent, but it was the duty of the defendant's engineer, after discovering 
his dangerous position, to hare  exercised ordinary care in saving him from 
harm, and i t  was further his duty, under our decisions, to keep a reason- 
ably careful lookout so as to discern any person who niay be on the track 
in a helpless condition. drrowoocl  v.  R. R. C'o., 126 N .  C., 629;  G r a y  
e. R. R., 167 N. C., 433; Czrll i fer 2%.  R. I?. Co., 168 X. C., a t  p. 311." 

A11 the evidence in the present case is to the effect that  the plaintiff's 
intestate was sitting on the crossties, leaning over, with his elbows on his 
knees and n i t h  his head between his hands. It mas daylight and the 
engineer could have seen him for 3,000 feet, and could have stopped his 
train in  plenty of time to have saved the life of plaintiff's intestate by 
keeping a proper lookout, as it was his duty to do. I t  may be that  
plaintiff's intestate was overcome by illness as he sat on the crosstie with 
his elbows on his knees and his head between his hands. 

I n  1T'ilson v. R. R., 90 X. C., 69, a t  pp. 73-4, it  is sa id :  "The e ~ i -  
dence, including that  of the engineer, went to show that  the railroad was 
straight, passing through an  open field for a long distance in the neigh- 
borhood where the mule was killed. I t  was about one o'clock in the day, 
and the engineer could, by reasonable diligence, easily have seen the 
mule on the road one-half or  three-quarters of a mile ahead of the 
engine; he saw i t  on the road half a mile ahead and gave the alarm. 
The evidence is conflicting as to whether or not the speed of the train 
was slackened; i t  was moving a t  about the rate of fifteen miles per hour ;  
the mule ran  off, then on the road, and was killed by the engine. S o w ,  
if these facts were true, or substantially true, and nothing else appeared, 
the presumption of negligence x-as not repelled. Indeed, there was 
manifest negligence. I t  was the plain duty of the engineer to slacken 
the speed, and, if need be, stop the train. I n  this aspect of the case, the 
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court instructed the jury that  'if the engineer saw thi? mule upon the 
track a quarter or a half mile ahead, or could have seen it running on the 
track, by proper watchfulness, and could hare  stopped the train before 
reaching the point where it mas killed, then the defendant was guilty 
of negligence, and the plaintiff was entitled to recover the value of the 
mule.' There was evidence tending to prove the case as supposed in 
this charge, and the plaintiff contended that  the eridencl? proved it. The 
charge in that  view was correct, and is fully sustained by repeated deci- 
sions of this Court," citing authorities. A t  p. 75:  "It may be conceded 
that where cattle are quietly grazing, resting, or moring near the road- 
not on it-and manifesting no disposition to go on it, the speed of the 
train need not be checked, but the rule is different \\-here the cow or mule 
is on the road and runs on, then off, along, near to, a i d  back upon it. 
I n  such a case, reasonable diligence and care require that  the engineer 
shall slacken the speed, keep the engine steadily and firmly under his 
control, and, if need be, stop it until the danger shall be out of the way." 

I n  Snozuclen c. R. R., 95 K.  C., 93, i t  was held:  "Where a horse was 
feeding within three feet of a railroad track, in plain ~ ~ i e w  of the engi- 
neer, who did not slacken the speed of the train, or take other precau- 
tions, until the train was within close proximity to the horse. and he 
had gotten upon the track, it was held negligence." 

I n  Lewis v. Sorfollc Soufhern R. R. Co., 163 N. C., 33, it was held : 
"A flock of turkeys are not as alert to danger as cattle, horses. or other 
more intelligent creatures, though more quickly alarmed by a sudden 
sharp sound, as the vhistle of an  approaching r a i l ~ o a d  locomotive. 
Hcnce, the failure of the engineer to blow the whistle of the loconlotive 
when he sees turkeys feeding on or across the track, or should have seen 
them by a proper lookout, is actionable negligence. Tlie jury may con- 
sider the known characteristics of a turkey to run  or fly a t  a wdden 
sound upon the question as to whether the failure to Idom the whistle, 
under these circumstances, was the proximate cause of the damage 
inflicted by the train running into them." 

The engineers i n  the above quoted cases were required to stop to save 
the lives of mules, horses, and turkeys when on the track, but under the 
decision in this case, not a human being. I t  is the age-old cry, when 
another son of a carpenter sa id :  "Horn much then is a man better than 
a sheep." Matthew, 12th chapter, par t  verse 12. 
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TAFT c. CASUALTY Co. 

JIKS. r);IIsT T. TAFT, A D ~ X I S T R ~ T R I X  o r  THE E S T ~ T C  o r  w. 11. TAFT, J I I ,  
v. J I A R T L A S D  CASUALTY C03IPANT. 

(Filed 28 April, 1937.) 

2. Insurance 3 13- 
\Yhere the i ~ ~ s i i r a ~ ~ t ~  cw~trnct is c~sl~rcssetl in  clear and ullniist:ili;~l~lc 

language, vithont amhignity, its construction is for the court. 

 PEAL by plaintiff from IZoi/sscc~u, ,I., at  February Regular Tcrm, 
1937, of MECKLENBURG. ,lfirrned. 

The c o m ~ ~ l a i n t  of plaintiff is as follows : 
"1. That  ITr. &I. Taft ,  Jr . ,  of late a citizen and resident of Xecklen- 

burg County, Sort11 Carolina, died intestate 011 or about 10 January.  
1935, and that  Mrs. Daisy T. Tnft  ha* been duly appointed by tlw 
Superior Court of Xecklenburg County, S o r t h  Cal.olinw, and has quali- 
fied and is now acting as adiuiniitratrix of the ebtate of JT. 31. Taft ,  
deceased. 

''2. That  the defendant i* a c o ~ p r a t i o n .  organized and exiqting ac- 
cording to law, with its principal offirm at Baltimore, Uarylanci, and, 
as such, is and was. at the times herein mentioned, engaged 111 the insur- 
ance bu,' \111ess. 

"3. That  on or about 27 ,Ipril, 1934, for a T a1unt)le consideration, thr. 
defendant issued and delirercd to plaintiff's inteitate a certain life and 
accident insurance policy, under the terms of nhicll the tlefcntlant in- 
sured plaintiff's intestate in the ,uni of $1,000 against the loss of life 
while driving or riding in a passenger automobile. 

"4. That  on or about 13  January,  1935, plaintiff', intestate lost his 
life while driving or riding in a pacscuger a~~to~l lobi le .  

' '5 .  That <aid policy of i n~urance  mas payable to thp e.tatp of plain- 
tiff's intestate and n a s  in full fo rw  and effect at the time of his death. 
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"6. That by reason of said insurance policy and said loss of life, the 
defendant is indebted to the plaintiff in the sum of $1,0130, with interest 
thereon from 13 January, 1935, until paid. 

"7. That demand has been made by the plaintiff upon the defendant 
for the payment of said sum, and payment thereof has been refused. 

"Wherefore, plaintiff prays judgment against the defendant for the 
sum of $1,000, with interest thereon from 13 January, 1935, and for the 
costs of the action, to be taxed by the clerk. Carswell & Errin ,  d t tor-  
neys for Plaintiff." 

The defendant denied the material allegations of the complaint, except 
that i t  issued the certificate of insurance to plaintiff's intestate, W. M. 
Taft, J r .  

The material part of the policy to be considered is as f ollotvs : 
"This Policy Provides Indemnity for Loss of Life, Limb, Sight, or 

Time by Accidental Means to the Extent Herein Limited and Provided. 
"Maryland Casualty Company, Baltimore (Here in~f te r  called the 

Company). 
"In consideration of the payment of the premium anti subject to the 

terms, conditions, and limitations hereinafter contained. 
"Does hereby insure the individual whose name appears below (here- 

inafter called the Insured), for the term of one year from noon, stand- 
ard time, at  the place where the Insured resides, of the date this policy 
is dated, against loss resulting from bodily injuries caused directly, solely, 
and independently of all other causes through accidental means, which 
bodily injuries or their facts shall not be caused wholly 01- in part by any 
disease, and sustained by the Insured in the following manner and sub- 
ject to all conditions and limitations hereinafter contained : 

'((1) While driving or riding in a passenger automobile," etc. "This 
policy is issued in consideration of an annual premium of One Dollar 
and Twenty ($1.20) Cents. . . . Insured Name: PT. M. Taft, J r .  
Expiration Date of Insurance : 4/27/35." The policy orovides : "For 
loss of life $1,000.00." 

W. M. Taft, Jr., was killed on the morning of 13 January, 1935, while 
riding in the truck, with the trailer. Mrs. Daisy T. Taft, the wife of 
W. 31. Taft, Jr., and his administratrix, testified, in part : "I was riding 
with him that evening, and he was driving when I was with him. We 
rode to Troy and he left me at his uncle's home at 10:30 o'clock. We 
rode to Troy in a 1934 Ford V-5 truck. At that time it had a trailer; 
it was not a covered trailer; i t  was a flat trailer. We f ave driven the 
truck often when the trailer was off. I saw the truck, the one that I 
rode in, within the next day or two after his funeral. 1 don't think it 
was damaged. Something was wrong with it, or a t  least it couldn't be 
driven. I know lots of times I have ridden in it with the trailer off. 
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I don't know what they did with i t  nhen  i t  n-as detached. Q. Did you 
hare  any other automobile, other than this autonlobile, to ride i n ?  A. 
TTe did not. At  the time the policy was sold to us we didn't own any- 
thing but trucks and the Inan that  sold 11s the policy knew that  n e  didn't 
hare  anything but trucks. Q. What I asked you was  hat other car, 
if any, did you have to ride in other than this t ruck?  A. Xone. I l ire 
in Charlotte. When the trailer is off, there is nothing there 11y an  
enclosed cab. We rode in the enclosed cab. I t  had an  enclosed cab on 
it. The night of 1 2  January,  when I was riding with my  husband, i t  
had the trailer on it. After my  husband was killed, we took the trailer 
off and later we put a dunip body on it. That  was about a year ago. 
I was risiting in Troy. . . . Q. From the time this policy was taken 
out up  until your husband's death, did you use any other kind of car to 
ride i n ?  A. No, we didn't. Q. For  what purposes did you use it, to go 
n h a t  places as a passenger c a r ?  A. My home is 150 miles from here. 
We went there several times and carried our babies with us, and we went 
to S ~ T  annah, Georgia, i n  the same car and took our family with us. 
(2. -hid did you go about Charlotte here in that same c a r ?  -1. Ptls, sir. 
Fo r  long trips and in town too. . . . My husband n a s  in different 
types of trucking business. The trailer was sonietiines used for hauling 
lunlber. I t  was long cnough to haul lumber on. I think hc hauled stwl 
sometimes on that  truck. . . . Neither the cab of the truck nor the 
frame of the truck has been changed. Those were the same on the 12th 
n-lien I was riding in this truck as they are now, to the best of my  knowl- 
cdpc. T l i en  the trailer is off, this arid this is all that is left (pointing 
to exhibit). I guess the wheels on it are the same now as then. I guess 
it's the same type of wheels and two tires in the r ea r ;  I don't remember 
any change. The springs, so f a r  as I kno~v, are the same. This truck 
was bought primarily to use in our business. T17hen my  husband had 
n-ork, it  was used most of the time in  his business, but we were not 
working for quite a while before he was killed, I imagine i t  was about 
six ~veeks. . . . Q. F o r  six 7%-reks prior to the time your husband 
was hurt, ~ v h a t  was .the truck used f o r ?  A. XTe used i t  for businees and 
sometimes we took trips in it. When he mas not working, n e  used it for 
our own pleasure. l ye  went to Troy on 1 2  Janua ry  to visit relatives a t  
Troy. We went to spend the week-end. X y  husband's people lived 
a t  Troy." 

Albert Van Cannon testified in part  that  he was driving tlie truck 
when the accident occurred. "About two and one-half miles the other 
side of Troy, we were coming up the River Hil l  and I ran  off the road 
in the ditch, and when I pulled back on the road, the door came ope11 and 
he (plaintiff's intestate) fell out. I kind of fell asleep, started off just 
a second, and ran  off of the road. H e  fell out 011 the ground when the 
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door came open. When I picked him up, he was unconscious. I took 
him to Dr. Harris. H e  lived for  about 30 minutes after that. . . . 
I don't know definitely, but I guess the trailer on this truzk I mas driving 
mas about twenty feet long. I don't know whether i t  had a truck license 
on i t  or not. . . . I t  had four wheels in  the rear. I couldn't say 
about the springs that  were on it.  As f a r  as I can tell, the chassis of 
the truck I mas driving is the same as the one shown in  plaintiff's exhibit. 
. . . The truck the night that  Mr. Taf t  and I had i t  .pas not used for 
any business purpose. I t  was being used for pleasure. Mr. Taf t  went 
to the truck about 12 :30 o'clock, I believe. When I carre to the truck a 
little after 3 o'clock, he was asleep." 

J. E. Hurley testified: "I live a t  Troy. I was acquainted with this 
truck in question. I saw i t  before the collision. This trailer was de- 
tachable. We have trailers a t  the lumber plant, and this was constructed 
the same may as mine. I am acquainted with the 1934 automobile 
trailer type truck. To take the trailer off, we drive the truck under the 
chain pole and lift up the trailer and then drive the truck from under it. 
I t  takes about 10 or 15 minutes to do that. This particular automobile 
was of that  type." 

The plaintiff made numerous exceptions and assignments of error and 
appealed to the Supreme Court. The material ones will be considered 
in  the opinion. 

G. 2'. Carswel l  and  J o e  W .  E r v i n  for p l a i n t i f .  
Rob inson  & Jones  for de fendan t .  

CLARKSOK, J. At  the close of plaintiff's evidence, the defendant in the 
court below made a motion for judgment as in  case of nonsuit. C. S., 
567. The court below sustained the motion, and in thir, we can see no 
error. 

The language i n  the policy to be construed is:  '(While driving or 
riding in a passenger automobile." The language is clear and not 
ambiguous. The vehicle in  which plaintiff's intestate was riding when 
killed was a 1934 Ford V-8 trnck. I t  had a trailer about 20 feet long, 
four wheels in  the rear. I t  was being driven with the trailer the night 
on whioh plaintiff's intestate was killed. There is a vast difference 
between a truck and a passenger automobile. The difference is recog- 
nized in  this State by statute. As to a truck, C. S., 2621 (46a), is as 
follows : "No motor vehicle designed, equipped for, or engaged in trans- 
porting property shall be operated over the highways of the State a t  a 
greater rate of speed than thirty-five miles an hour, and no such motor 
vehicle to which a trailer is attached shall be operated over such high- 
ways at  a greater rate of speed than thirty (30) miles an  hour." As 
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to passenger vehicle, C. S., 2621 (46),  says: "Speed restrictions-(a) 
No person shall drive a vehicle on a highway a t  a speed greater than is 
reasonable and prudent under the conditions then esisting. ( b )  Where 
no special hazard exists the following speeds shall be lawfnl, but any 
speed in excess of said limits shall be prima facie  evidence that  the speed 
is not reasonable or prudent, and that  i t  is unlawful. (4)  Forty-fire 
miles per hour undei- other conditions," etc. 

The cost of license is different for  a passenger automobile and a truck. 
C. S., 2612, "Rates for automobiles" are set forth, and "Rates for trucks," 
and "on all trailers $15.00 per toil carrying capacity." Plaintiff admin- 
istratrix testified: "hIy husband bought a truck license for it ant1 had 
said license on i t  the night he mas killed." 

I n  Lloyd c. Ins.  Po.,  200 N. C'., 722. the statement of the case, in part, 
is aq follons: "The policy provided an indemnity of $1.000 for death 
from accitlental bodily ir~juries if such death resulted from 'the wrecking 
or disablement of an. private horse-drawn vehicle, or private automo- 
bile of the pleasure-car type in which the insured is riding or driving,' 
ctc. The e~ idence  tended to show that  at the time of his tlcatl~ the 
deceascd n a s  riding in a 1920 Model -1. one and a half ton Ford truck. 
This truck has an  enclosed cab with a seat that ~ i ~ o u l d  accommodate three 
pasqengers comfortably. The owner of the truck testified that  it n.as 
used for hauling passengers and truck. I re  eaid : 'There was no place 
a t  the hack for pacsengers to ride. That  v a s  to carry what we wanted 
to haul. T e  had a body on the hack. Sometimes I took my fanlily 
to church on it. . . . r e  had a car other than this truck. . . . 
On the hack is a truck body which wa.: used for hauling milk from the 
La~rrence  Dairy on the milk route. It was used for most anything that  
come to hand and done more hauling of milk than anything else. I also 
had a fire-parcenger Ford touring car. That  was the principal pleasure 
car of the family. . . . There was a nreck.' T T ~  other men were 
riding in the truck with the deceased a t  the time of the wreck. The 
third issuc was as  follow^ : 'Was plaintiff'i inteitate killed by the wreck- 
ing and disablement of a private autoniobile of the pleasure-car type in 
xvhich insured was riding, as allcped in the complaint l' ,It the close of 
plaintiff's testimony the tr ial  judpc intimated that  he would gire a per- 
emptory instruction directing the jury to answer the third issue 'No.' " 
The question in  this case was : "Is a. Ford one and a half ton truck, uqed 
principally for hauling milk, 'a p r i ~ a t e  automobile of the pleasure-car 
type?' " The court concludeq its opinion: "Manife.tly, tlie truck in 
~ ~ h i c h  plaintiff's intestate was riding at tlie time of his death was by 
intention, use, and construction a commercial rehicle, and so classified 
by the North Carolina statute. Consequently, the cor-erage clause of the 
policy issued by the defendant did not, upon the evidence, include the 
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accidental death of plaintiff's intestate, and the ruling of the trial judge 
is upheld." We are of the opinion that  this case is determinative of the 
present one. 

The  plaintiff relies on C o n y a r d  v. I n s .  Co., 204 N .  C., 506, and 
F i d e l i f y  & C a s u a l t y  C o .  v. X a r t i n ,  66 Federal Reporter (2nd series), 
438 (9th circuit). 

I n  the C o n y a r d  case, s u p r a ,  the deceased "Held a n  insurance policy 
with the defendant company which provided an  indemnity of $1,000 for 
death from accidental bodily injuries resulting from the 'collision of or 
by any accident to any private drawn vehicle or private motor driven 
car in which the insured is riding or driving.' " I t  was held: "The 
term 'motor driven car' is broad enough to include a motor driven truck, 
and we cannot say a narrower interpretation mas intended by the parties. 
The rule of construction is, that  when an  insurance pol cy is reasonably 
susceptible of two interpretations, the one more favorable to the assured 
will be adopted. 'The policy having been prepared hj  the insurers, it  
should be construed most strongly against them' (citing authorities). 
There is nothing said in L l o y d  1 % .  Ins. Co., 200 N. C., 722 ; Anderson  1 . .  

I n s .  C'o., 197 N .  C., 72;  or G a n t  7). I n s .  Co. ,  197 N .  C., 122, which mili- 
tates against the position here taken." 

I n  the X a r t i n  case,  supra ,  the factual situation was different. "Roy 
Anderson, a Ford salesman, testified that  the car purchased by X r .  
Martin was a Ford roadster, a pick-up body, and not a truck." The 
Court in that  case said ( a t  pp. 440-1) : "If the car had been a Ford 
roadster equipped to carry passengers only, or  a h e n r y  t r u c k  solelg 
adap ted  fo c a r r y  f re ight ,  and  t h e  necessary  a t tendnnt! :  and  operators ,  
no doubt the question of the applicability of the policy of insurance to 
accidents occurring therein mould be a question of law, but, where the 
automobile is of the character disclosed by the evidence, its classification 
is one of fact to be determined by the court or jury, as the case may be." 
(Italics ours.) 

Neither of the above cases is similar to the present one. The lan- 
guage of the policy here is : "While driving or riding in a passenger 
automobile." The plaintiff's intestate was riding when killed (1) in a 
1931 Ford V-S truck;  (2)  i t  carried a truck license with a trailer ( the 
trailer was an  additional license cost), and when plaintiff's intestate 
was killed i t  was a truck with the trailer attached; ( 3 )  there is no part 
of the vehicle which is the same as an  ordinary paqsenger c a r ;  ( 4 )  the 
wheels (double in the back), the springs, the chassis, a1 d everything is 
different, and i t  was designed and built for the sole purpose of hauling- 
it was a t ruck;  (5)  the State license fee was for tru1:k hauling and 
different from the State license fee for a passenger autoinobile; (6 )  the 
truck was bought primarily to be used in business; (7)  under the rule 
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of the  road i t  was prohibited f r o m  being driven as  fast  as  a passenger 
autonlobile; (8) the  cheapness of the  policy ($1.20 per year  premium 
with payment  f o r  loss of l i fe  $1,000) covered i n j u r y  n hile dr iving or 
r iding i n  a passenger automobile-not a truck. T h i s  would indicate 
clearly t h a t  i t  was not a psqe i lger  a ~ ~ t o m o b i l e  i n  which m a n y  might  ride 
comuared n i th  a fen- i n  a t w c k .  T h e  du ty  of a court is to  co~rstrlte and 
not make contracts-that is fo r  the  t o  do. Gilmore 7.. Ins .  Co., 
199 S. C., 632. The  fact  t h a t  the t ruck i n  question was used f o r  
passenger purposes cannot change the  na ture  of the  ~ e h i c l e  or the terms 
of the  contract.  T h e  intention of the  parties is shown by the clear and 
unmistakable language uied, n o  ambiguity. I t  is the d u t y  of a court  i n  
such cases to  construe the contract.  T h e  fact  t h a t  the t ruck was used 
f o r  pleasure t r ips  does not make  i t  a passenger automobile so as  to nul l i fy 
the plain language of the contract.  

T h e  death of plaintiff's intestate was a sad misfortune, which i n  no 
way  defendant  n-as responsible o r  liable f o r  under  the policy sued on. 

F o r  the reasons g i ~ e n ,  the judgment of the court  below is 
Affirmed. 

MRS. ASSIF: 3rcLA71'IIOIIS r R. IT. SMITH A N D  HIS WIFE, CORA E. 
S>IITII. A T D  I:. I?. STOKES asn 111s VIFI'., HATTIE STOKES. 

(Filed 28 April, 1937.) 

1. Courts 3 PC-Appeal from clerk in dower proceeding in which questions 
of law and fact are raised by pleadings held governed by C. S., 634. 

I11 tliii proceeding for the allotment of dower, is\ues of law and of fact 
ntxre raised by the pleadings, and a t  the hearing before the clrrli the 
partieu nxired jury trial mid filed a statenlent of facts agreed. Upon 
rendition of jndgnient on the facts agreed by  the clerk, plaintiff excepted 
to the jntlgment a d ~ e r s c  to her. appealed to the Superior Court in term 
time, gale  notice of appeal a t  th r  time judgment \ \as  signed, and further 
notice was waived by defenrlants, and the clerli transferred the appeal 
to the ciril iicue doc1;et a s  required by C.  S., 634. H e l d :  The appeal is 
governed I,$ C. S., 634, and judgment of the Snperior ('onrt diqrnissing 
the appe,~l on the ground that plaintiff wac: guilty of laches in failing to 
11:r~e the clerli prepare and forward to the judge a transcript of the record 
au required by C.  S., 635, is error, C. S., 635, not being applicable to the 
appeal. 

2. Dower 3 Z--Widow is not entitled to dower in land conveyed before 
marriage by husband in defraud of creditors, even though deed is 
later set aside. 

The owner of lnntl, prior to his marriage. deeded certain lands to  his 
mother. Thereafter the deed was set aside by his creditors as  being 
fmndnlent a s  to them, the judgment in the action being entered subse- 
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qnent to his marriage, althongh tlie action was instituted and notice of 
71s p o i d c ~ i s  ITas filed before the marriage. Held: The deed conreyed 
title as between the grantor and grantee, although it was executed to 
delay, hinder. and drfrand creditors, and the jndgmenl setting aside the 
deed reinvested the grantor with title only for tlle purposes of subjecting 
the land to sale for the benefit of his creditors, and 3id not affect the 
title as between tlie grantor and t h ~  grantee, and upon the death of the 
grantor, his widow is not entitled to dower therein, since her husband was 
ncwr beneficially seized of title during cowrtnrr. 

-IFPEAL by plaintiff from Sinclair ,  J., a t  Septembel Term, 1936, of 
PITT. Affirmed. 

This is a special proceeding for the allotment to the plaintiff as widow 
of E d  NcLan-horn of a don-er in land situate in Pit t  County, S o r t h  
Carolina, of which the said E d  BIcLawhorn was seized and posessed 
during his marriage to the plaintiff. 

Thc proceeding n-as hegun before the clerk of the Superior Court of 
P i t t  County, and was heard by said clerk on 13 August, 1936, on a state- 
ment of facts agreed. The said statement i i  as follows : 

' (The plaintiff and the defendants expressly waive a trial by jury and 
agree that  the facts out of which this controversy arow are undisputed 
and are as follows : 

"1. That on nnd prior to 26 January ,  1921, E d  MclJav-horn, late of 
tlie county of Pi t t ,  owned in fee simple and x a s  in possession of a tract 
of land lying and being in P i t t  County. Kor th  Carolin:i, near the town 
of -1yden. containing 62:L acres, more or less, and known as the B. A. 
Jones land, said tract of land bcing fully described by n~etes  and bounds 
in a deed from E s u m  Dail and wife to E d  Yc lawhorn  recorded in the 
office of tlie register of deeds of P i t t  County on 11 October, 1912, in 
Book G-10, a t  page 63. 

' ( 2 .  That  thereafter. to wi t :  On 26 January,  19.21, the said E d  Mc- 
Ln\rhorn, for the purpose of defrauding his creditors, made a voluntary 
ronr-eyance of said tract of land to his nlother, S a n c y  IIcLawhorn, by 
deed duly recorded in tlle office of the register of deeds of P i t t  County 
on 29 January,  1921, in Book S-13, a t  page 513. 

"3. That  on 12 April, 1921, a civil action was institu ed in  the Supe- 
rior Court of P i t t  County by the Bank of Ayden, a creditor of E d  Nc-  
Lawhorn, against the said E d  XcLawhorn and Nancy McLawhorn, his 
mother, for the purpose of having the deed made by Ed NcLawhorn to 
his mother, S a n c y  McLawhorn, of record in Book S-13, a t  page 313, set 
aside, racated, and declared null and void, for fraud. 

'(4. That  concurrently with the conmencement of the action referred 
to in paragraph 3 abore, the Bank of Xyden, plaintiff in said action, . 
caused to be filed in the office of the clerk of the Supericlr Court of P i t t  
County, against E d  Illclawhorn and his mother, S a n c y  NcLawhorn, a 
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notice of l i s  pendcns  in due form, a co1)y of which is hereto attached, 
marked 'Exhibit 1,' and is made a part of this agreed statement of facts. 

' ' 5 .  That  thereafter, to wit :  At the April Term, 1926, of the Superior 
Court of P i t t  County, said action was heart1 and rertlict rendercd and 
judgnleiit signed and entered, as appears of record in Judgment Docket 
S o .  29, : ~ t  page 247. a copy of nllicli is liereto attached, marked 'Exhibit 
2,' aild iq made a part of this agreed statement of fact%. 

"6. Tliat, anlong other things, said judgment 1)rovidetl as follows : 
'. . . . And it is f u r t h ~ r  considered, ordered, and adjudged that  the 
plaintiff he and it is llerchy declared to hare  ail equitable lien upon the 
said tract of land on ant1 from 1 2  April, 1921, the date of the filing of 
the l i s  l l ~ t l d ~ t ~ ~  in the office of the clerk of the Sllpcrior Court of P i t t  
County, and the date of the commelicerr~ent of this action, for tlir, full 
anlowit of this judgment, nhicli said lien is hereby declarcd to be prior 
to any lien nliicll may have been placed against said property or any 
judgrnent wliich may have l~ecn sccnred against the wit1 E l  XcLanhorn  
subsequent to tlie filing of the said l i r  jicrtdots, n h i c l ~  said 117 pendons is 
recorded in Lis Pendens Docket S o .  I, a t  page 1, the court being of the 
opinion that  tlie plaintiff is entitled to have iuch lien, and that  such lien 
shall have priority orer all other liens recorded since the date of the 
filing of the said l i s  penrlenc, by reason of tlie plaintiff's diligence in 
prosecuting this action to jutlgnicnt.' 

"7. That  a t  the time of the conimencement of tlie action. and a t  the 
time of the filing of the notice of lip pc t~r le~ tc ,  to wi t :  12 April, 1921, the 
said Ed McLawhorn was unmarried. 
"8. That  the said E d  NeLawhorii and tlie plaintiff 31rz. Ainnie 31. 

MeLan2iorn nere  lawfully married on 22 December, 1021, and thereafter 
l i ~ e d  together as husband and x i f c  until 11 July,  1030, when thr said 
Ed McLanhor~ i  died intehtatc; that  of the said marriage there werc born 
to the said Ed McLalt horn and Annie JIcLawliorn several children, who 
are now living. 

''9. That  aftcr judgment was rritered as set forth in 1,ar:rgrapli 5 
abore. upon the petition of E d  NcLawhorn, his horuertead n a s  set apart  
and allotted to him in said land, and the said tract of land, subject to 
the homestead, was sold by commibsioners of the court to R. IT. Sniitli 
for the sum of $11,500, as will appear hy reference to deed recorded in 
Book N-16, a t  page 240, in the office of the register of deedi of P i t t  
County. 

"10. That  A h .  Annie NcLawhorn, nidow of Ed hlcLawliorn, Tras 

not a party to the action to set aside the fraudulent deed of E d  McLaw- 
horn, the said E d  XcLawhorn not having married the said -1nnie Mc- 
Lawhorn until 23 December, 1021, after the iristitution of said action 
and the filing of the said notice to lis pendens. 
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"11. That  on 22 December, 1929, R. W. Smith and his wife, Cora E. 
Smith, for a valuable consideration, conveyed said land to the defendant 
B. F. Stokes, by deed of record in Book E-17, a t  page 599, in the office 
of the register of deeds of P i t t  County, and on the same day B. F. Stokes 
and his wife, Hatt ie Stokes, executed to the said R. W. Smith a mortgage 
deed therein for the purpose of securing the purchase price to be paid 
for said land." 

On the foregoing facts, the plaintiff Mrs. Annie McLawhorn contends : 
That  as the widow of E d  McLawhorn, by reason of the fact  that  said 

E d  McLawhorn was seized in  fee of said land during her coverture, tha t  
no valid encumbrance rested on said land prior to her coverture, and that  
she did not by her free consent encumber or convey he]. inchoate dower 
interest in said land during her coverture, or subsequent thereto, she is 
entitled to have secured to her her dower in said tract of land under the 
Constitution and laws of the State of North Carolina. 

On the foregoing facts, the defendants contend : 
That  the revesting of title to said land in the said Ed McLawhorn, as 

decrec.d in said judgment, and the attachment of the Bank of Ayden's 
judgment, occurred and attached concurrently and simultaneously, and 
dated, existed, and attached as expressly provided in said judgment, on 
and from 12 April, 1921, and that  by reason thereof any dower interest 
which the plaintiff may have had in said land was subject and subordi- 
nate to the lien of the Bank of Ayden's judgment, for  that  the plaintiff, 
on 1 2  April,  1921, had not married the said E d  h lc l avhorn ,  the judg- 
ment debtor, and that  her marriage to the said judgmmt debtor, after 
the filing of the noticc of lis pendens, and the attachment of said lien, 
did not and could not vest i n  the plaintiff any rights, inlerests, or claims 
superior to said lien, and that  by reason of the conduct of the plaintiff 
as widow of the judgment debtor, in respect to the homeq;tead, she in any 
wen t  made an  election of her remedy, and ratified the sale of the land 
to R. IT. Smith, and is now estopped to claim dower in said land. 

At  the hearing of the proceeding before the clerk of the Superior 
Court of P i t t  County, the court was of opinion that  on the facts agreed, 
the rcvesting of the title to the land described in thcs deed from E d  
hIcLawhorn to his mother, S a n c y  McLawhorn, pursuant to the judgment 
in the action instituted by the Bank of Ayden against E d  McLamhorn 
and Sal icy  hiclawhorn,  in the said E d  McLawhorn, and the attachment 
of said judgment occurred concurrently and simultaneously, as provided 
by said judgment on 12 April, 1921, and that  any dower interest which 
the plaintiff mily have had in said land was subject and subordinate to 
the lien of said judgment, and that  for that  reason the defendant R. IT. 
Smith, as purchaser a t  the sale of said land made by commissioners 
under said judgment, took title to said land free and discharged from 
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any dower interest in said land of the plaintiff, by reason of her mar- 
riage to E d  McLalvhorn on 22 December, 1021. 

I t  was accordingly ordered and adjudged by the court that  the plain- 
tiff is not entitled to the allotment to her of a dower in the land described 
in her petition, but that  the defendant R .  W. Smith, and those who claim 
under Iiim, are now the owners of the said land freed and discharged 
from ally claim to dower by the plaintiff. 

This judgment was rendered and signed on 13 August, 1036. The 
plaintiff excepted to the judgment and appealed to thc Superior Court 
of P i t t  County, in term time. Fur ther  notice was x-aired by tlic de- 
fendants. 

Plaintiff's appeal from the judgment of the clerk of the Superior 
Court of P i t t  County n-as heard by the judge presiding a t  the September 
Term. 1936, of said court. At  said hearing, the defendants mored that  
said appeal be ctismissed for that  plaintiff had failed to perfect her said 
appral  by causing a transcript of the record in the proceeding to be pre- 
pared by the clerk of the Superior (lourt of P i t t  County and forwarded 
to the judge of said court, as required by C. S., 635. A ruling on said 
motion was re~erved by the judge, u h o  then heard plaintiff's appeal on 
its merits. 

At  said hearing i t  was ordered, considered, and adjudged by the court 
that the appeal of the plaintiff be and the same was disnlissed, in accord- 
ance with the motion of the defendants, because of her failure to comply 
with the proriqions of C. S., 635, with respect to said appeal, an(l tllat 
the judgment of the clerk of the Superior Court of P i t t  C'ounty be and 
the sanlr was affirmed in all reqpects. The plaintiff appcaled to tlie 
Supreme ('ourt, assigning error in the order dismissing her ap~jea l  and 
in the judgment affirming the judgment of the clerk of the Supcrior 
Court of P i t t  County. 

IIcrrding 14. Lee  a n d  Roberts  d? IT'illiford f u r  p l ( t i / l f i f / .  
&41bion Drrnn for de fendan f s .  

C o s ~ o ~ .  J .  At  the hearing by the judge presiding a t  tlie Sel,trmber 
Term, 1036, of thr  Superior C'ourt of l'itt ('ounty, of tlefenJant.' nlotion 
that plaintiff's appeal from the judgment of the clerk of said court be 
clisniissed, it \i a i  niacfe to appear to tlie judge, and the jutlgt1 fountl, that  
plaintiff 1i:rd failctl to cause a transcript of the record in the l)roc.~wling 
to kc ~ , r e p n r t d  by the clerk and fornartletl to tlic judge, as rcqui~wl  by 
C'. S., 635, and that  such failure n a s  due to the laches of the plaintiff. 
On these finclingq, it was ordered by the judge that plaintiff's appeal be 
and tlie same n as dismissed. The plaintiff did not except to the findings 
by the judge. She did except, honerer, to the order tlisnlisring her 
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appeal from the judgment of tlie clerk, and on her appeal to this Court 
assigns same as error. 

I f  C. S., 635, is applicable to plaintiff's appeal from the judgment of 
the clerk of the Superior Court of P i t t  County, there was no error in 
the order dismissing her appeal. Hicks v .  Tt7oofen,  175 S. C., 597,  96 
S. E., 107. Tn that  case it ~ v a s  held by this Court that  on the finding 
by tlie judge that  plaintiff, who had appealed from an  clrdcr of the clerk 
denying plaintiff's motion that  an  execution he issued on a judgment 
which the plaintiff had recorered again5t the defendant, had bem guilty 
of laches in foiling to have the clerk to prepare and f o r ~ i a r d  to the judge 
a transcript of tlie record, as required by C. S., 635, plaintiff's appeal 
had been properly dismissed by tlie judge. 

I n  this procecding, however, issues of law and of far t  were raised on 
the p l ead i~gs  ~ r h i c h  had been filed before tlie clerk. ,\ t the hearing of 
the proceeiling hy the clerk, the parties waived a trial by jury of tlie 
issues of fact, and filed with the clerk a statement on f ~ c t s  agreed. On 
these facts the clerk rendered a judgment adverse to th3 plaintiff. The 
plaintiff excepted to the judgment, a n d  appealed to the superior Court 
in term time. Xotice of appeal mas given by the plaintiff a t  the time 
the judgment lras signed. The defendants waived further notice. The 
clerk thereafter transferred the proceeding to the civil issue docket of 
the Superior Court of P i t t  County, as required by C. S., 634. The pro- 
reeding was heard on plaintiff's appeal from the judgnient of the clerk 
at the next ensuing term of the court. At this hearing no issues of fact 
were submitted to a jury. The proceeding was heard on the statelncnt 
of fac+ agreed which had been submitted to the clerk. 

On the facts disclosed by the record, n-e are of opinior, that  C. S., 634, 
and not 635, was applicable to plaintiff's appeal from the judgment of 
the clerk of the Superior Court of P i t t  County, and thai there was error 
in the order of the judge disrilissing plaintiff's appeal on liis finding that  
plaintiff had failed to perfect her appeal, as required by C!. S., 635. 

Kotwitllstanding his order dismissing plaintiff's appeal from the judg- 
nient of tlie clerk of the Superior Court in this proceeding, the judge 
considered the appeal on its merits (see 11icX.s z.. TITooretr, supra),  and 
being of opinion that  on the facts agreed the plaintiff is not entitled to 
dower in the land described in her petition, rendered jildgnlent accord- 
ingly. Plaintiff excepted to the judgment and appealed to the Supreme 
Court, assigning same as error. H e r  assigiiment of error cannot he sus- 
tained. 

I n  Uolt r .  L y n c h ,  201 S. C., 404, 160 S. E., 469, it IS said:  "Dower 
is a life estate to wliich a married woman is entitled ul)on tlie death of 
her husband intestate, or i n  case of her dissent from his mill, being one- 
third in value of all tlie lands, tenements, and hereditalnents, legal and 
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equitable, of which her husband was beneficially seized in law or in fact 
a t  any time during coverture, and which her issue might by possibility 
inherit as heir to the husband. Chenzical Co. v. Il'alsfon, 187 S. C., 517, 
123 S. E., 196." 

I n  the instant case, plaintiff's husband Fvas not seized of the land de- 
scribed in her petition a t  the date of her marriage to him, to wi t :  
22 December, 1921. By his deed dated 26 January,  1921, he had there- 
tofore conreyed the land to his mother. This deed, although made by 
plaintiff's husband with intent to hinder, delay, and defraud his cred- 
itors, was good and effective as a conreyance of the land as bet~rcen him 
as grantor and his mother as g r a n t ~ e .  I t  15-as void only as against ered- 
itors. Saunders 11. Lee, 101 N.  C., 3, 7 S. E., 590. T h e n  the deed was 
set aside and declared void by the judgment in the action instituted by 
the Bank of Ayden against the grantor and the grantee in the deed, the 
title did not rerest in plaintiff's husband except for the purpose of sub- 
jecting the land to sale for the payment of his creditors. The title did 
not revest in plaintiff's husband as against his mother, the grantee in 
the deed dated 26 January,  1921. Plaintiff's husband was not seized 
beneficially of the land at any t ime during her marriage to him, and she 
is therefore not entitled to dower in the land. 

"A conveyance of lands by a husband before marriage in fraud of his 
creditors effectually bars his wido~v's dower therein, for the conveyance 
is binding on him, and she can clairn only through his title. This has 
been held, although such conveyance was subsequently set aside by the 
husband's creditors." 19 C. J., 515, section 162, and cases cited in notes. 

There is no error in the judgment. I t  is 
Affirmed. 

COJIMERCIAL NATIOSAI, B A S K  O F  CHARLOTTE,  SORT11 CAROLIS.\, 
EXECUTOR O F  TI IE  LAST  ILL A S D  TESTAMEJT O F  TIIOhIriS 31. 3 I ISES-  
EIEIJIER, DECEASED, T. CHARLES A. J I I S E S H E I l I E R  .%so J. J. I I I S E S -  
I IEIMER.  

(Filed 28 April, 1037.) 

1. Wjlls 44-In order for principle of election to apply, testator must 
show clear intention to dispose of property not his own. 

The principle of election under a \I 111 require< th :~t  lie who talrrs under 
the will mubt conform to all of itf. pro~~i ionq,  but thr p? r m c c  frccic prewmp- 
tion is that thr testator intended to (1ispo.e only of h ~ .  ow11 property. and 
111 order for this preiumption to be orercome and the principle of cllection 
to apply, the intention of testator to cli5pose of property not his on11 must 
he clear and unmistakable. 



520 I N  THE SUPREME COURT. [ a l l  

Same-Evidence held to support Anding that testator did not intend to 
dispose of property not his own and put beneficiary to election. 

Testator directed that one-half "of my life insurmice" be applied to an 
indebtedness on property owned by testator in common with his brother, 
ancl that the other half of the insurance money be divided equally between 
his two brothers. I n  an action to construe the will, jury trial was waired 
and it was agreed the conrt should find the facts. The court found from 
the evidence thnt there were four policies of insurance 011 testator's life, 
two ~nnde  paynble to his estate and two in which his brother, who mas 
tei~nnt in conimon with him in the lands, was named ben?ficiary, thnt one- 
half the proceeds of the policies in tlie estate was named beneficiary 
w ~ s  npgrosimately sufficient to discharge one-sixth of the indebtedness 
against the lnnds held in common. Held: I t  not appeni.ing thnt testator 
intended to discharge the entire indebted~~ess on his intc.rest in the prop- 
erty ownecl a s  trnnnt in common, but that the devisees of such interest 
should take c u m  o ~ ~ c r e ,  the eridence, together with consicleration of the 
entire will in the light of the snrrom~tling circnm:;tances, supports 
the conclnsion by the court that testator did not intend to dispose of the 
insurance policies in which his brother was nnmed beneficiary, and judg- 
ment that the brother mas not put to his election in regard to s w h  policies 
is without error. 

Wills fj 48- 

TTTliile ordinnrily rents collected by the executor from devised realty go 
to the devisee, a11 order directing application of rents -0 repairs, tases, 
insurance, and mortgage indebtedness against the propwty, is not inju- 
rious to the devisees, and an exception to such order is withont merit. 

Appeal and Error § 46- 

Where i t  is  determined on appeal thnt the judgment tlrnt a devisee was 
not pnt to his election under the will is without error, :xceptions to the 
admission of testimony by the derisee a s  to whether he intended to elect 
to t:ll;e under the will become immaterial. 

Wills § 4- 
Devisees of property take same subject to prior mortglge debt thereon, 

and j~~dgnlent  that if the debt were not nrr:lnged for by the interested 
parties, the executor should sell the land to satisfy the lims, and d i s h r s e  
thr  excess in accordnnce with the terms of the will, is proper. 

APPEAL by  defendant  J. J. Misenheimer f r o m  Cowper ,  Special Judge, 
at  October, 1836, E x t r a  Civil Terrn of MECI~LEXBURG. L\ffirn~ed. 

This  was a n  action instituted by  the plaintiff, executola of Thomas  11. 
Nisenlieimer, deceased, f o r  the  construction and i n t e r ~ r e t a t i o n  of tlie 
will of the  testator,  who died 4 J a n u a r y ,  1935. T h e  defendants a r e  the  
testator's brothers, next of kin, and  the  sole devisees under  his will. 

T h e  provisions of the  will referred to  a r e  as  follows : 
"I tem I. I direct m y  executor, hereinafter  named, to pay  all  of m y  

just debts out  of the  first money t h a t  comes into i ts  h a n j s .  
"I tem 11. I bequeath one-half of m y  life insurance t o  app ly  to  the 

indebttldness of the estate which m y  brother  Charl ie  and I, jointly, own. 
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The other one-half of my  life insurance is to be divided equally between 
my brothers, Charlie and Jay .  (Referring to Charles ,I. llisenheimer 
and J. J. Xisenheimer.) 

"Item 111. To my brother J a y  I devise and bequeath my in t e re~ t  in 
the property kno~vn as the F i f th  Street property, a t  305 STcst F i f th  
Street;  and also to my brother J a y  I devise and bequeath one-third 
interest in the property a t  206 S o r t h  Tryon Street. 

''Item IT. To my  brother J a y  I give and bequeath n ~ y  autoniobile 
and my saddle horse. 

"Item V. I gire, devise, and bequeath to my brother, Charlie A. 
Mieenheimer, the remainder of my estate, absolutely. 

' 'Item VI. I nominate, constitute, and appoint the Conm~crcial 
National Bank of Charlotte, Nor th  Carolina, a corporation chartered 
under the laws of the United States of America, as executor of this my  
last will according to the true intent and nieaning thereof, with full 
powers to pledge, mortgage, sell a t  either public or private sale, dispose 
of, inrest, reinvest, and otherwise deal ~ i t h  all or any part  of nip prop- 
erty and estate for the purpose of car r - ing  out the tcrms and  pro^ iiions 
of this will." 

Pending the action, Harding, J., made an order 25 Junr ,  1935, author- 
izing the executor, among other things, to collect one-half the rents from 
devised real estate, to keep separate account, and to pay therefroin the 
pro rata share of the testator's estate for repairs, tases, illsurance, and 
interest or principal of mortgage indebtetlness. To this order appellant 
preserved his exception. 

TVhw the cause came 011 to be heard in October, 1936, jury trial \\as 
waired, and it was agreed that  the court should find the facts and render 
judgment in accordance with his conclusions therefronl. 

A statement of the facts found by the court niay be briefly summarized 
as follo~vs: At  the time of the death of the testator there Kere in force 
upon his life four policies of life insurance in the slmi of $5,000 each, 
two of said policies payable to defendant Charles A. Alisenheimer, as 
sole beneficiary, and two policies payable to the testator's eitate. ,Ihout 
four days prior to testator's death, a t  his request, Charles E. Barnhardt, 
a relative, brought to him from testator's office certain papers. These 
included the four insurance policies and a paper in testator's hand- 
writing. The paper writing was a tentatire draft  of his will (substan- 
tially in same form as later executed and hereinbefore quoted), and a t  
the top of the paper appeared the words and figures following: "Stocks 
20,000. Life Insurance 20,000. Barnhardt  165 shares." The tcstator 
delivered the four policies and the paper to Barnhardt, who placed the 
policies in his safe and handed the paper to an  attorney for drafting the 
will in legal form. Upon the execution of the will i t  also was placed 
in Barnhardt's safe. 
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After the death of the testator tlie plaintiff esecutoi. collected from 
the insurance company approxin~ately $10,000, the a m n n t  of tlie two 
policit~s I,,?-able to the estate, and defendant Cliarles 1. ?Ilisenheimer 
collected the ainount clue undrr  the t n o  policies whicli were payable to 
said Cliarles A. Mi-enhei~ner as beneficiary. 

- i t  lhe time of lliq death the testator and defendant Clmrles 1. Nisen- 
heimer o~rnctl as tenants in common of equal shares, subject to encum- 
brane(>s, four tractb of land described as ( I )  C'rnb Orchard T o n n 4 i p  
farm, ( 2 )  Charlotte and Sharon Township farm, ( 3 )  Fi f th  Street prop- 
erty, and ( 4 )  So r t l i  Tryon Street property. These parcels of real prop- 
erty nerc  acquired 1)y the testator and Charles ,\. Niseuhei~ner subject 
to prior deeds of trust, amounting a t  testator's death to $10.000 on tlle 
Charlotte a i d  Sharon Townqllip farm, $6,000 on Fi f th  street property, 
and $27,500 on K o r ~ h  Tryon Street propert?. E y  a paper writing, duly 
executed, the testator and defendant Charles -1. Misenheinler agreed to 
be personally bound for tlie amounts secured by the sail1 deeds of trust 
and to release the estates of those from ~11o1n the lands were acquired. 
T l ~ e  t e ~ t a t o r  left personal property sufficicnt in value to m y  all personal 
debts of the tcstator exclusive of those secured hx deeds of trust on tlle 
real property. 

Froni the facts found the court below decided, and so adjudged, that  
the testator's will did not include or dispose of the two policies of life 
insurance in ~vhicll defendant Charles A. Xisenheimer wl s  named as sole 
beneficiary, and that the will included and disposed of only tlle policies, 
and pi*oceetl- thereof, which were payable to the estate of the testator. 
And that  of the sum received as proceeds of tlie two last n~entioned 
policies, one-half should be applied towards the paymmt,  proportion- 
ately, as credits on the debts secured by the deeds of trust on the lands, 
and one-half thereof divided equally between tlie defendants, "provided 
and to tlle extent such an~oun t  is not required by the e ~ e c u t o r  for pay- 
ing debts of testator a i d  cost of administration." I t  was further ad- 
judged that  defendaxt J. J. Usenheinlei* should take t h ~  one-half inter- 
est of the testator i n  the Fi f th  Street property, and one-third undivided 
interest in the North Tryon Street property, "subject to the balance due 
upon the mortgage debts outstanding against same after the application 
upon such mortgage debt of that  portion of the insurance fund properly 
applicable thereto" ; and that  defendant Charles A. Nisenhein~er should, 
as residuary devisee, take the remaining real estate of the testator sub- 
ject to the mortgage debts thereon remaining after app1i:ation of insur- 
ance money as aforesaid. 

I t  was further decreed that  the plaintiff, as commissic~ner, be author- 
ized to sell, free of encumbrance, a t  p r i ~ ~ a t e  sale, subject to confirmation, 
the lands designated as second, third, and fourth tracts, and apply the 
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net  proceeds, reqpectirely, to the sati,-faction ~f thc t l e e d ~  of t rust  
thereon;  one-half of the  excrrq, if any,  to  be held f o r  tlie Imicfit of 
Cliarlci Ai. Mi~c.nlieimer subject to  disbursen~ent  uiider fu r ther  ol.tlcr 
of the court,  and  tlie remaining half of such excess to  he paid over to  
plaintiff as  executor to  he handled and d i i h u r d  by thc csecntor, af ter  
payment  of tlchts and costs of administrat ion,  i n  accordailre n-it11 the  
n-ill of the  teqtator. It I T ~ S  ordered, lionever, i n  the event the lieiis on 
the Lsaid t racts  ~l ioul t l  he paid or arranged hefore confirrrlation. the 
allthority to  sell should become inoperative. 

F r o n ~  tlie jutlgmcnt entered i n  accordaiice I\ it11 the finding. of fact,  
de fenda l~ t  J. J. Xisenheimer appealed. 

1)zv;a. J .  T h c  allpeal i n  this case jnr olvcs thc  construction of t l ~ e  
ni l1  of Thonlns If. X i ~ c i ~ l i r i n i c r ,  and  the lirilicipal qi~est ion l,rescntcd 
is wl~c~tl ler  tlic teitator ' ,  uhe of tlie or& '(niy l i fe  i n ~ u r a n r e "  n~arlifcsted 
t l i ~  int(~i1tion t o  t l i ~ p o w  of p l i c i w  of i~i .uranw ill wl~icl i  ~ ' l i a r l c ~ \  *I. 
Miic.lhr~imc.r n a. n:inie(l bel1eficial.y a.: n (>11 a. tho-c liolicies i l ~ a d e  pay-  
able to  liis ('state. 

'The aplwilant coilteiids tha t  the  language u w l ,  coliqidere(1 111 coil- 
11wtion n itl: tllc a ttrmlnnt ci~,c-ur~i,t,~ll(.f~i. i11dic.a tc~- tllc iiitcntioll t o  
iiicllitle t l i ~  policit3q payable to C1iarles A. I I i w i l ~ r i n i c ~ r  in  tlic 1iequr.t 
cviitainetl in  tlic ircw~itl itcml of tlir' \ \ i l l .  and that  tlierc~l)y tlie clmicce 
was placetl i n  position x h c r e  he n as required to  elect I\ lictllcr lie illoi~lcl 
clainl the i n ~ n r a n c c ,  or takt  under  tlie n ill. and tha t ,  ha7 iiig rlcctecl to  
take nntlcr the  v i l l ,  a court of equi ty should not now permit hi111 to 
clailli and retain sole bcneficial interei t  i n  the-c iniur:~lice ~iolicieb. 
This  v i e r  ITRS strongly pressed i n  the  argument  hy the  able counsel 
f o r  the appellant. 

B u t  the court  below haq found the facts  against tliic, contention. Con- 
sidering the  evidence presented and  interpret ing the language of the will 
i n  the  l ight  of the surrounding circunistances, the  t r i a l  judge ha, found  
tlie facts  to  be, and  so decided, t h a t  by  the ~ v o r d s  used in the ni l1  the  
testator included and disposed of only tlie l~olicies of life i n w r a n c e  d i c h  
were made  payable to  his  estate. TVhile the  testimony offerctl \\.as sns- 
ceptible of inferelices favorable to  the  appellant 's c.ontention. i t  did not 
1ieces.arily compel the conclusion t h a t  the testator intended by the ube 
of the n o r d s  "my life insuraiice" to dispose of the property of another. 
T h e  facts  found by the court  a r e  sufficient to  support  the  judgment. 
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I n  order to call for the application of the equitable principle of elec- 
tion the intention of the testator to dispose of property not his own must 
be clcar and unmistakable. 28 R. C. L., 330; Pee l  v. C o r e y ,  196 N .  C., 
79. 

I n  Eln-lore 7.. B?j rd ,  180 N .  C., 120, W a l k e r ,  ,T., speakinq for  the Court, 
diw.w,cscs learnedly and fully the doctrine of election in equity, and 
defines it as follows: "An election in  equity is a choice which a party is 
con~pelled to make between the acceptance of a benefit under a written 
instrument and the retention of some property already his own which 
is attempted to be disposed of in favor of a third party by virtue of the 
same paper." I n  the application of the principle to i idls  i t  simply 
means that  he who takes under a will is required to collform to all its 
provisions. X c G e h e e  1 % .  X c G e h e e ,  189 S. C., 555. 

I n  the interpretation of a will there is a p r i m a  facie presumption that  
the testator intended only to dispose of what is his own, what he has a 
right to give. T o  overcome this presun~ption the intention must clearly 
appear. 60 C. J., 1080, 1000. "If it  be doubtful by the terms of the 
will wlletlicr the testator had in fact a purpose to dispose of property 
belonging to another, that  doubt will govern the courts, so that  the 
o~vncr, even though he derive benefit under the will, will not be put to 
election." I s l e r  v. I s l e r ,  88 K. C., 581; E l m o r e  2 % .  B y r d ,  180 N. C., 120. 

I n  Irr re Esitric of X o o r e ,  62 Cal. App., 265, it was said : "Where the 
testator has a partial or limited interest in the proper y devised. the 
presumption iq that he intended to dispose of that  which he might prop- 
crly dcviw. and nothirlg more, and this presnmption will prevail unless 
the int(3ntim is clearly manifested by demonstration plain, or necessary 
implication, on the part  of the testator to dispose of the nhole estate." 
And where in such case he uses general words in disposing of it, no 
question of election arises. 1T'nggoncr 1 % .  Il'rcggoner, 68 S. E. (TTa.), 990. 

The rule seems to be well established that in cases where the testator's 
language can have full effect when applied only to his own property, he 
is presumed to have intended to gire only the property over which he has 
power of disposition. P r a i t  v. Doug las ,  38 N .  J .  Eq., 516; 30 L. R. A. 
(N. S.) ,  644, note. "Of two possible constructions, that which farors 
the conclusion that  the testator was disposing only of his own moiety 
of the property will be adopted." I n  r e  E s f n f e  of X o o r e ,  suprn .  
In Ro!jcc( r .  X o o r e ,  157 E. C., 379, whew the beneficiaries in life 

insurance policies were put to election, the will used the words "all my  
insurance," together with designation of the particular po icies. To the 
same effect is the holding in W e e k s  21. W e e k s ,  77 N .  C., 421. 

I n  l l ' h i f f e n  1 % .  Pence ,  188 N .  C., 298, the doctrine of e lx t ion  was not 
involved because there was no specific devise. I n  Van S r h a a c k  v. 
L e o n a r d ,  45 N .  E .  (I l l . ) ,  982, where the legatee was put to election, the 
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bequest was "Tht  procretis derired from all insurance policies upon niy 
life." I n  that ('as? r ~ c ~ g n i t i o n  wai giren to the rule that wl~erc a 
testator has a partial interest in property, it  will be understood that  he 
intended to dispose of that  interest only, unless an  intention to dispose 
of property not his own clearly appears. 

The Sacti in the casr at bar, as they are shown by tlir record, warrant 
the holding by the court below that  the no rd i  "my life insura~lce" did 
not include those policies in which he had named Charles -1. Nisen- 
lieimer as sole beneficiary, and that  the doctrine of election did not 
apply. 

The specifirations of error addressed to the other questions inrolred 
do not require elaboration. 

n'hile ordinarilg rents collectetl bg the executor from tlevisrd real 
~ w o ~ m ~ y  nould go to the deviiee ( ( ' t r r r  1%. C ' r t r ~ ,  103 S. C ' . ,  246), the 
order of IIarding, J., autliorizing the application of colleetion~ of rents 
to repai rs  taxes, in-urance, and iiiortgage indebtedness on the particular 
tract from nhicli tlic rents were derived, would not be injurious to the 
irlterect of the appellant, a ~ l d  liiq exception to the order is without iuh- 
stantial merit. 

The exception to the ruling of the court below in permitting defendant 
Charles A. Blisenhei~iier to testify nliether he intended to elect between 
the retention of the proceeds of the policies of insurance and the devise 
under the n-ill, hecomes imnmterial in view of tlie holding that  lie n as 
not put to election. 

The 1)ecluest that  one-half of tlie proceeds from life insurance be 
applied to the liens on the lands owned jointly with defendant Charles 
A. 3llienllcinier would seem to justify the reasonable conclusion, gath- 
ered from a ccxisideration of the entire d l  in the light of the surround- - 
ing circmistances, that tlie testator did not intend to provide for the 
payment of the entire mortgage debts, wliicli had been created prior to 
his acquisition of the property, but rather that  the devisees should take 
c u m  oncrc, and that  the reniainder of the mortgage debt should be car- 
ried or arranged by thoqe to wllon~ he devised the lands. 

The provision in the judgment which authorizes tlie plai~itiff, as 
executor and conimissiorier, to sell certain real estate for the satisfaction 
of the wspctir-e liem thereon ( I I I ~ ~ F , ~  other arrangcnients slio~dd h~ 
~i iade  hg the i~lterested p r t i e s ) ,  and t o  handle and disburse the excess in 
accor~lanee with tlie last n ill and testament of Thomas AI. Nisenhein~er 
seems to be proper under the terms of the will as construed, and affords 
the appellant no ground of complaint. 

After consideration of all the assignments of error, we find in  the 
judgment no error, and i t  is 

Affirmed. 
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I'RASIC LAWSOS,  INCOJIPETEXT, BY HIS GUARLIIAS, E. L. STALLISGS,  v. 
F. F. LANGLEY AND E. R. LANGLEY. 

(Filed 28 April, 1937.) 

Venue 5 1-<:uitrdian for incompetent may nlaintain actiaon in county of 
his personal residence. 

,~PPI:AL by plaintiff from Small, J. ,  at  Second Sorember  Term, 1936, 
of WAKE. Reversed. 

This is an action for actionable negligence, brougl~t  by plaintiff 
against defendants, alleging damage. The action grew out of a n  auto- 
mobile collision with defendants, in T\-hich F rank  L a ~ v s o l ~  was incapaci- 
tated for life. 

Before filing ansrer ,  defendants made the follovillg rnotion for 
change of venue: "To the Honorable Clerk of the Superior Court of 
Wake County:  S o w  come tlle defendants, F. F. Langley and E. K. 
Langle?;, and more that  the court change the place of t r i l l  of the abore 
entitled action from Wake County to Johnston County, u )on the ground 
that K a k e  County is not the proper county for tlle tr ial  of said cause, 
for that : (1 )  The plaintiff, F rank  Lawson, inconlpetent, was a t  the time 
of the institution of this action, and still is, a resident of Johnston 
County, Sort11 Carolina. ( 2 )  Tha t  tlle defendants, F. I'. Langley and 
E. H. Langley, were a t  the institution of this action, and still are, resi- 
dents of Jollnston County, Nor th  Carolina. (3 )  That  the cause of 
action arose in  Johnston County, as appears i n  the complaint. And 
defei~dants move that  the record in the case, or a certified copy thereof, 
be transnlitted to the Superior Court of Johiiston County, Xor th  Caro- 
lina. This 7 July,  1036. TTellons & Tellons,  J .  11. Broughton, Attor- 
neys for defendants, F. F. Langley and E. H. Langleg." 

At the Second Kovember Term, 1936, \Take Superior Court, the 
following order of removal was made: "This cause corning on to be 
heard and being heard before his Honor, IT. L. Small, a t  the Second 
Sovember Term, 1936, of Wake Superior Court, and being lieard upon 
a motion heretofore filed herein in apt  time. by the defendants for  a 
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change of I enue, the court, upon consideration of the complaint, motion 
for change of venue, and affidavits offered by the defendants in support 
thereof, finds the facts to he as fo l lo~rs :  

"1. That the cause of action which is the subject matter of this suit 
arose in Johnrton County, North Carolina. 

"2. That  the defendants, and each of them, were a t  the t h e  of the 
institution of this action, and still are, residents of Johnston County 
North Carolina. 

"3. I t  was admitted in open court by the plaintiff that  a t  the time the 
said cause of action arose, and a t  the time of the institution of this 
action, the plaintiff F rank  Lawson was and still is domiciled in said 
Johnston County;  that a t  all such times the said Frank L a m o n  had a 
home in Johnston County, where his wife resides; that subsequent to 
the date on 71-hich the cause of action arose, the elaintiff Frank Lawson 
was in a proceeding before the clerk of the Superior Court of said 
Johnston County, adjudged to bc incompetent and committed to the 
State Hospital for the Insane, located a t  Raleigh, in Wake County;  that 
up  to the time of such adjudication of incompetency as to said plaintiff 
and his commitment to said State Hospital for the Insane at Haleigh 
he had made no change of his domicile or residence, which was a t  said 
time in  said ~ohnston-County.  

"4. That in said proceedings before the clerk of the Superior Court of 
Johnston County, E. L. Stallings mas named as guardian of said Frank 
Lawson, incompetent, and qualified as w c h  before the said clerk of the 
Superior Court of Johnston County;  that  said E. L. Stallings was a t  
the time of the institution of this action a d  is now a resident of Wake 
County, North Carolina; that  subsequent to his appointment as sucli 
guardian there was instituted in the Superior Court of Wake County an  
action as above entitled, the same being in the name of Frank Lawson, 
incompetent, by his guardian, E. L. Stallings, against the abore named 
defendants. 

"5. That  the said F rank  Lawson, plaintiff, was a t  the time of the 
institution of this action, and still is, the real party in interest, as plain- 
tiff, and was a t  said time and still is domiciled in and a resident of 
Johnston County, North Carolina. 

"From the record herein, and upon the foregoing facts, the court is of 
the opinion, and so holds, that  the plaintiff F rank  Lawson was a t  the 
time of the institution of this action, and prior thereto, and still is, 
domiciled in and a legal resident of Johnston County, Korth Carolina, 
and mas a t  such time and still is the real party in interest as plaintiff, 
and as such the party plaintiff of record; that  the defendants, and each 
of them, are residents of said Johnston County, and that  the cause of 
action arose in said Johnston County, and that  accordingly Johnston 
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County is the proper venue for the tr ial  of this actior, and that  the 
defendants are entitled to have their motion for change of venue allowed : 

"I t  is therefore ordered and adjudged that  the said motion for change 
of venue be and the same is hereby allowed, and that  this action be 
removed to the Superior Court of Johnston County;  that  the clerk of 
this court be and he is hereby authorized and directed forthwith to tranc- 
mit the record in this case to the said Superior Court of Johnston 
County. Walter L. Small, Judge presiding." 

To the foregoing order E. L. Stallings, as guardian of Frank Lawson, 
incompetent, in apt  time excepted, assigned error, and appealed to the 
Supreme Court. 

N a c L e a n ,  P o u  Le. E m a n u e l  a n d  S t a n l e y  J .  Se l i g son  for  p l n i n f i , f ,  
J .  X .  B r o u g h f o n ,  W i l l i a m  W e l l o n s ,  a n d  TV. 15. 1 7 n r b c r o ~ i g h ,  J r . ,  for  

de f endan t s .  

CLARI~SOX, J. ( 1 )  The in jury  for which the action is instituted took 
place in Johnston County, N. C. (2 )  The defendants, v ho in the com- 
plaint i t  is alleged negligently inflicted thta injury, aru domiciled in 
Johnston County. ( 3 )  E. L. Stallings was appointed guardian for 
F rank  Lawson in Johnston County. (4 )  Frank Lawson was domiciled 
in Johnston County. (5)  E. L. Stallings resides in Wake County, S. C. 
Appellant concedes that  the plaintiff F rank  La~vson, being a resident of 
and domiciled in Johnston County prior to becoming a person non 
compos  nzent i s ,  was incapable of changing his residence to Wake County. 
19 C. J., pp. 417-418 ; D u k e  v. J o h n s t o n ,  n n t e ,  171 (175). 

Undw the above factual situation, does the plaintiff, guardian of an  
incompetent, hare  the right to maintain and t ry  the action in the county 
of his personal residence? We think so. 

C. S., 469, is as follows: "In all other cases the ac t io~l  must be tried 
in the county in which the plaintiffs or the defendants, or any of them, 
reside a t  its commencement; or if none of the defendants reside in the 
State, then in the county in which the plaintiffs, or any of them, reside; 
and if none of the parties reside in the State, then the action may be 
tried in  any county which the plaintiff designates in his summons and 
complaint, subject to the power of the court to change the' place of trial, 
in the cases provided by statute." 

C. S., 470, in pa r t :  "If the county designated for that  purpose in the 
summons and complaint is not the proper one, the action may, however, 
be tried therein, unless the defendant, before the time of answering 
expires, demands in writing that  the trial be conducted in the proper 
county, and the place of trial is thereupon changed by consent of parties, 
or by order of the court. The  court may change the place of tr ial  in 
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the following cases: ( 1 )  When the county designated for that  purpose 
is not the proper one," etc. Under this statute defendants seek to 
remove the action to Johnston County, N. C. 

C. S., 446, in p a r t :  "Every action must be prosecuted in the name of 
the real party in interest, except as otherwise provided," etc. 

C. S., 449: "An executor or  administrator, a trustee of an  express 
trust, or a person expressly authorized by statute, may sue without join- 
ing with him the person for whose benefit the action is prosecuted. A 
trustee of an  express trust, within the meaning of this section, includes 
a person with whom, or in ;!-hose name, a contract is made for the benefit 
of another." 

C. S., 450, in pa r t :  "In actions and special proceedings, when any of 
the parties plaintiff are infants, idiots, lunatics, or persons non compos 
mentis ,  whether residents or nonresidents of this State, they inust appear 
by their general or testamentary guardian, if they have any within the 
Sta te ;  but if the action or proceeding is against, or if there is no such 
guardian, then said persons may appear by their next friend." 

C'. S., 2169: "Every guardian shall take possession, for the use of 
the ward, of all his estate, and may bring all necessary actions therefor." 

The defendants cite, as authority for their contention : George v. I I igh ,  
85 S. C., 113 (114), where it is sa id :  " I t  has been decided by this 
Court in several cases, and amongst them the cases of Branch c. (:oddin, 
60 S. C., 493 ; Falls v. Gamble, 66 N .  C., 455; and illason c. JlcC'or- 
mick ,  75 K. C., 263, that  one who conducts a suit as guardian, or next 
friend, for  infants is not a party of record, but that  the infants thern- 
selres are the real plaintiffs." d b b o t f  z.. IIancock,  123 N .  C., 09. They 
also cite Rrachanake v. i l l fg .  Co., 175 h'. C., 435 (441), where it is  
written: "The father is not, however, a party in the legal sense. 1Ie is 
an  officer appointed by the court to protect the interest of his son, who 
is the real plaintiff ( I Iockoday  c. Lawrence, 156 N. C., 319)." 

The ulaintiff, on the other hand, contends that  the above cases cited 
by defendants are distinguishable from the present case, and in his brief 
analyzes the distinction and cites N. C. Practice & Procedure in Civil 
Cases (XcIntosh) ,  pp. 271-2, sees. 287 and 258, where it is sa id :  " In  
all other actions except those indicated as local actions, the venue is 
regulated by statute according to the residence of the parties, and 
'parties' means those who appear as such upon the record. The plaintiff 
is allowed to select the forum, subject to certain restrictions imposed by 
the statute. Where the plaintiff and the defendant both reside in the 
same county, the action must be tried there, unless removed for cause; 
and if there are several plaintiffs or several defendants, the action may 
be brought in any county in  which any of the plaintiffs or any of the 
defendants reside. The residence a t  the commencement of the action 
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detcrn~ines the venue, and a subsequent change of residence would not 
affect it. (Sec. 283.) I n  actions brought by f iduciari?~,  the personal 
residelire of the fiduciary controls. While an executor or administrator 
must be sued in the county in which he qualified, he may bring an  action 
in the county in ~i-hich he resides, or in which the dej'endant resides, 
al tholqh neither may be the county in ~i-hich he qnalif,ed. Plaintiff 's 
intestate n-as a resident of 11. County and was killed in P. County;  
plaintiff, a resident of 31. County, qualified as administrator in H. 
County. and brought an  action for vrongful  death in 11. County against 
a foreign corporation and anothcr defendant resident in P. County. 
The court held that  the action n.as properly brought, since the residence 
of the individual holding the office and not his official resi'lence or county 
wherc 11c qualified controlled. -111 action upon an insurimce policy x a s  
properly brought by an administrator in the county of his individual 
residence, though not the county in which he qualified. The  same rule 
applies in caw of trustees, receivers, and other fiduciaries. Where an 
action is brought against an administrator for services rendered for him, 
this being a personal claim, and not a debt of the estate, the plaintiff 
may sue in his own county or i n  that  of the administrator." McIntosh 
cites authorities to sustain the text. B i g g s  c. Bolcen, 170 N. C., 31;  
B a n n o n  v. P o w e r  Co.,  173 S. C., 520; W h i t f o r d  1 , .  I n s .  Co., 156 S .  C., 
42 ;  X t c o m  T .  F i t z s i m m o n s ,  284 U .  S., 183. 

The court below in  the judgment found that F rank  :Lawson "is the 
real party in interest." Fiduciaries are not the real parties in interest, 
yet they can bring an  action for the real beneficiaries. I t  is expressly 
provided in C. S., 449. S h e p p a d  v. J a c k s o n ,  195 N .  C., 627 (625). 
McIntnsh, s u p r a ,  says the personal residence of the fiduciary controls in 
actions brought by fiduciaries. We think C. S., 2169, tends to support 
the view, where it is said:  "Every guardian shall take possession, for the 
use of the ward, of all his estate, and may bring all nezessary actions 
therefor." The guardian can select the forum, as there ; s  no statute to 
the contrary. 

,411 con~pensation for injuries received in course of employment, accru- 
ing and maturing during deceased's lifetime, thereafter belongs to his 
( L  estate." J fo rgnnne l l i ' s  E s t a t e  ?;. C i t y  of D e ~ b y ,  135 8., ! I l l ,  105 Conn., 
545. 

The statute specifically charges the guardian that  he "may bring all 
necessary actions therefor.'' The plaintiff, under the statute, has done 
this, and we think he can do this in the county of his personal residence. 
I n  W a l l a c e  2) .  W a l l a c e ,  210 N .  C., 656, the factual situation is different. 

F o r  the reasons given, the judgment of the court below is 
Reversed. 
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R. GORDOS JIESSICK as11 111s WIFE, ERA 31ESSICIi. r .  THE C I T Y  OF 
HICKORY. 

(Fi led  2S April, 1937.) 

1. Appeal  a n d  E r r o r  # #  20, 3lf-\There judge se t t les  case  o n  appeal ,  1110- 

t i on  t o  clismiss f o r  prolix s ta tc inent  i s  addressed t o  d iscre t ion  of cour t .  
1 nlotio~i to dismiss a n  appeal fo r  t ha t  the  case ~ I I  a l ~ p e a l  is  11ot a ~ 0 1 1 -  

cise statement containing only nmttcr rcwsonably necessary for  the con- 
sideration of appellant's :~ss ig~inl t . i~ ts  of error,  C. S., 643, Rule  of I'rttctice 
in the  Su l~ reme  Court  S o .  19, is  acldressetl to the  discretion of the  Kl~preinc 
( 'ourt  when the  case on appeal is  settled by tlic t r ia l  judjie. C .  S., 644, 
a ~ i d  the   notion i s  drni fd  in this case, ,since a disniissal IT-onltl 110 a driii;rl 
of justice, to appellant. 

2. E m i n e n t  Doinair1 § 23-Instruction o n  i ssue  of pe rmanen t  claiilages f o r  
flooding of l a n d  by municipal  d r a i n s  he ld  n o t  t o  conform t o  evidcnrc.  

111 th is  action to rtic,orer l ) e rn~anen t  ilnnlages to l~lnintiffs '  land resrilting 
frunl defendant municipality's inadequate surface drains,  pl:~intift's intro- 
duced evidence of t l an~age  f rom overflow of IT-atcr during tn-o n iont l~s  of 
h w r y  rains,  and  introduced testimony of the  value of t he  land a t  t he  t ime 
of the  i ixti tutiun of the  action some eighteen rnoiitl~s a f t e r  the  injury,  a n d  
the va l~ rc  the  land !vould h a w  11:1(1 : ~ t  t1i:~t t ime if tlefendxnt's 11raiii:tgc 
sys ton~  had bet.11 adequate. I'luintiffs offered no cr i t lmce of t l h ~  r:~111c 
of the  land immcvliately before and  iniinetl i ;~tel~- a f t e r  the  i i ~ j ~ ~ r y .  i l ( , l t l :  
-111 iiistri~('tion to  the effect t l i :~ t  plniiitiifs 1i;ltl i l~trod~iccvl evit1c~iic:r of the  
value of tlic land inmlediately lwfore illid inlnledixtely a f t e r  the  illjury, tuid 
t ha t  t l i ~  jury rhonlcl nsccrtaiii said v a l u c ~  f rom the  evidcnce and  award  a s  
tl:~in:rgc, tlicl tliffcrencc ill vnlues. i s  cxrroneons a s  :ti1 inadvertelit inis- 
statcinent of plaintiffs' evidence, w l ~ i c l ~  constitutes prejudici:~l  e r ror  wlicii 
talien with the  charge on tlie measure of d:~inage, and i t  was  also preju- 
tlicial e r ro r  for  thc  court  to fail to s ta te  t1efend:rnt's c o i ~ t e n t i o n ~ ,  11ased 
upon i ts  evidence duly atlinittecl, t ha t  the prolwrty had not been pernlu- 
nently dnmagetl 1)y the  ovcrflow of s11rf;lcc waters  tlnring the  two n~on t l i s  
of heavy rains.  

3. Tr i a l s  3 3 3 -  
Where tlie t r ia l  cwiirt 5tatcu the  contention of one of the  partlea on the  

eridcnce, i t  iu er ror  for  the  court  to  fail  to  s ta te  t he  contentions of t h e  
atlverse pnrty based on i t s  eTidence on the  same aspect of t he  case. 

4. Appeal  a n d  E r r o r  # 5 2 -  
Where  er ror  i s  committed in the  lower court  in respect to one issue 

alone. the  Supreme Court  in i t s  discretion may order a par t ia l  new t r ia l  
when the  issue in respect to which er ror  was  committed is  entirely 
separable f rom the  other issues and  there i s  no danger of complication. 

APPEAL by defendant from Alley, J., at  November Term, 1936, of 
CATAWBA. Par t ia l  new trial. 

This is an  action to recover damages for injuries to plaintiffs7 prop- 
erty, situate within the corporate limits of the city of Hickory and 
occupied by the plaintiffs as their home since August, 1933. 
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Two causes of action are alleged in  the complaint. 
O n  the first cause of action plaintiffs pray judgment that  they recover 

of the defendant permanent damages for injuries to their property which 
were caused by the negligent construction by the defendant of its drain- 
age system, and which resulted in  a partial taking of plaintiffs' property 
by the defendant. 

On the second cause of action the plaintiffs pray judgment that  they 
recover of the defendant permanent damages for injuriw to their prop- 
erty which were caused by the construction by the defendant of a sewer 
linc across their property. 

The evidence a t  the trial showed that  the injuries to plaintiffs' prop- 
erty described in the complaint caused by the constructtion by the de- 
fendant of its drainage system occurred during the months of Ju ly  and 
August, 1834, and that  no injuries have occurred since that  time. 

The evidence at  the trial further showed that  the injuries to plaintiffs' 
property described in the complaint caused by the con3truction of the 
sewer line across said property by the defendant occurred during the 
year 1935. 

This action was begun on 13 January,  1936. The ijsues arising on 
the pleadings and submitted to the jury were answered ,is follows: 

"1. Did the plaintiffs institute this action within threc years from the 
time their first cause of action accrued ? Answer : 'Yes.' 

"2. Was the plaintiffs' property flooded and damaged by the negli- 
gence of the defendant, as alleged in plaintiffs' first cause of action? 
Answer : 'Yes.' 

"3. What  damages, if any, are the plaintiffs entitlell to recover on 
their first cause of action 2 Answer : '$3,800.' 

"4. Did the defendant build and construct a sewer line across plain- 
tiffs' property, as alleged in the complaint? Answer: 'Yes.' 

"5 .  H a s  the defendant acquired the right by prescription to construct 
and maintain said sewer line, as alleged in  the answer? Answer : 'No.' 

"6. What compensation, if any, are the plaintiffs enlitled to recover 
on their second cause of action? Answer: '$200.00.' " 

I t  was ordered and adjudged by the court that plaintifl's recover of the 
defendant the sum of $4,000, and the costs of the action, and that  de- 
fendant has and shall enjoy a permanent easement or right to maintain 
its present drainage system and sewer line over and across plaintiffs' 
property. 

The defendant appealed from the judgment to the Supreme Court, 
assigning errors in  the trial chiefly with respect to the third issue. 

C'has. W .  Bagby,  C. D. S w i f t ,  and J .  C. Rudisill  for pi 'aintifs.  
R. II. Shuford ,  J .  L. M u r p h y ,  and M .  H .  Y o u n t  for defendant. 
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CONKOR, J .  The plaintiffs, as appellees, moved in this Court that  the 
appeal of tlle defendant be disnlissed for that the case on appeal was not 
prepared in accordance with tlie prouisions of C. S., 643, and of Rule 19 
of this Court. 

An examination of the tranrcript filed in this Court at tlie time the 
appeal was docketed discloses that  the case on appeal, upon disagreement 
of couniel, was settled by the judge. C. S., G44. Plaintiffs' motion 
that the appeal he dismissed xa ,  therefore addreswl to the discretion of 
this Court. Rule 19 (1). - U t h o ~ ~ g h  tlic caqe on appeal ~ i a s  not pre- 
pared in accordance nit11 the prorisions of the statute (C. S., 643), 
plaintiffs' motion n a s  denied. The appeal was heard and d u l ~  consid- 
ered by this Court. 

If  in the l~reparation of the c a v  on appeal the provisions of the 
statute liad been complied nitli,  and the ease on appeal had been a con- 
pice statement of the cace. containing only ma t tw  reasonably required 
for tllc collsideration by this Court of defendant's a + y n n e n t s  of error, 
tlie defendant ~uould have been spared needless expense for the printing 
of tlie record, and the labor of this Court mould have been greatly 
lwiencd. examining the transcript filed in this Court, the Court 
~ r a s  of opinion that  a dismissal of its appeal would be a denial of justice 
to the defendant. Fo r  that  reason. plaintiffs' motion was denied by this 
Court in the exercise of its discretion. 

On its appeal to this Court, the defei~tlant relies chiefly on its con- 
tention that there were errors in the instructions of the court to the 
jury with reipect to the third issue, for  which it is entitled to a new 
trial. rts a.\ignmcnts of error with respect to the other issues have 
been duly considered. They cannot be sustained. There was no error 
in the trial ~ r i t h  respect to these issues. 

Thc third iisue is as fo1lon.s: "3. What damages, if any, are tlle 
plaintiff's entitled to recover on their first cause of action?" 

With respect to this issue, tlle court instructed the jury as fo l lom:  
"Sow, gentlemen, I refer you to tlle evidence in this case. Tlie plain- 

tiff has introduced witnesses whose testimony tends to show that plain- 
tiffs' property was worth $8,000 before the floods of 1934 (assuming 
that thr  defendant, tlle city of Hickory, had had then suitable and proper 
drainage to take care of and carry off this overflow of water), and that  
after  the floods (assuming that  the defendant, the city of Hickory, in 
this case will acquire a permanent right or easement to continue its 
present system of drainage) that  the plaintiffs' property is not worth 
more than $1,500 or $2,000. 

"Kow, ordinarily, in a tort action, that is, an  action for a negligent 
wrong, the measure of damages would be the damages that proximately 
flow or arise as the direct and proximate result of the wrong, or such as 
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could have been reasonably foreseen and anticipated by the defendant. 
(But  this case, although i t  is being tried as an  acticn for damages, 
partakes to some extent of the nature of a proceeding for cohdemnation, 
for the reason that  both sides agree that  permanent d,images shall be 
assessed in this case, that  is, that  whatever the plaintiTs shall recover 
shall represent past damages, present damages, and prospective damages, 
and when the case is tried on that  theory, and the judgrlent is signed- 
in the event you allow the plaintiffs' damagm-the effeci of i t  will be to 
grant the defendant, the city of Hickory, a perpetual ea'wment to main- 
tain its drainage system as i t  now is, without enlarging it, even though 
i t  might be necessary to enlarge it, in so f a r  as the plainiiffs' property is 
concerned, and in that  class of cases the law has fixed a rule for the 
measurement of damages which represents the difference in the market 
value of the property immediately before the in jury  was sustained and 
immediately after i t  was sustained.) 

"(Then, what was the market value of the plaintiffs' property Z T h a t  
was i t  before the floods of 1934 occurred, assuming that  there had been 
a drainage then sufficient to take care of the rainfall and floods, and 
then what would be its market value immediately after the floods of 
1034, assuming that  the defendant, the city of Hickory, has the right to 
continue its present drainage system, even though it inight he ascer- 
tained to be insufficient ? 

"(NOW, the amount the plaintiffs are entitled to reco~-er-if you find 
that  they are entitled to recover a t  all-would be the difference between 
those lwo sums. So, I charge you, when you come to ansxer the third 
issue, you should answer i t  in such sum as you may find by the greater 
weight of the evidence ~ o u l d  represent the difference between the market 
~ ~ a l u e  of the property, as I hare  defined that  to you just before the floods 
of 1934, assuming that i t  had drainage sufficient to take care of the 
overflow and excess water, and what its market value would be after 
the floods of 1934, assuming that  the defendant, the city of Hickory, will 
acquire a t  the end of this lawsuit a perpetual right or easement to con- 
tinue its present drainage system, so f a r  as the plaintiffs' property is 
concerned, and you are to fix that  amount in dollars a r d  cents, as you 
may find i t  to be, that  is, the difference between those tmo sums.)" 

The defendant duly excepted to the portions of said instructions which 
are included within parentheses, and assigns same as erpor. 

At  the trial, evidence for the plaintiffs showed that  their property 
had been injured by water, resulting from unusual rainfalls, which had 
overflowed said property during the months of Ju ly  and August, 1934, 
because of the inadequate drainage system which the defendant, the city 
of Hickory, had caused to be constructed within its corporate limits 
prior to that  time. There was no evidence tending to show any subse- 
quent injuries to said property. 
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Witnesses for the  lai in tiffs testified that  in their opinion ~la in t i f fs '  
property would have been worth, on 13  January,  1936-the (late of the 
commencement of this action-the sum of $5,000, if tlle drainage system 
of the defendant had been adeauate to take care of and to rarrv off the 
water which overflowed said property during the months of Ju ly  and 
August, 1934, but that  by yeaion of the inadequacy of said drainage 
system, the said property at that  date was worth only $1,500 or $2,000. 
Plaintiffs offered no evidence tending. to show the value of their r)rol)- " . . 
crty immediately before or inlmediatcly after it was injured by the 
overflow of water during the nlontlls of Ju ly  and Alugust, 1934. 

Witnesses for the defendant testified that  in their opinion plaintiffs' 
property as worth during the months of Ju ly  and A n g k t ,  1934, $4,000 
to $4,500, both before and after miter, resulting from unusual rainfalls, 
overflowed said property. These nitnesses were of the opinion that  tlle 
injuries to said property, caused by the overflon. of water, were tempo- 
rary and not substantial, and that  the value of the property was not 
affected by such injuries. 

The inadvertent statement by the court in its instructions to the jury 
with respect to the third issue, in effect, that witnesses for the plaintiffs 
had testified that  in their opinion plaintiffs' property before it was 
injured by the floods of 1934 was r o r t h  $8,000, and that after said floods 
it was no r th  not to exceed $2,000, when taken in connection with the 
instruction as to measure of damages which the jury should apply in 
this case, was not only erroneous in fact, but was manifestly prejudicial 
to the rights of the defendant. The instructions, moreover, show that  
the court was inadvertent to the testimony of witnesses for the defendant 
as to the raluc of plaintiffs' property both before and after the floods of 
1934. The court failed to refer in its instructions to this testimonr. 
This was likewise prejudicial to the defendant. Having instructed the 
jury in accordance with the contentions of the plaintiffs, it  was error for 
the court to fai l  to instruct the jury in accordance with the contentions 
of the defendant as to the damages, if any, which the plaintiffs are 
entitled to recover on their first cause of action. 

F o r  error in the instructions of the court to the jury with respect to 
the third issue, the defendant is entitled to a new trial of said issue. I t  
is so ordered. See Lumber Co. c. Branch, 158 N. C., 251, 73 S. E., 164, 
where it is said by Ti'allier, J.: "It  is settled beyond controversy that  it 
is entirely discretionary with the court, Superior or Supreme, whether it 
mill grant  a partial new trial. I t  will generally do so when the error, 
or reason for the new trial, is confined to one issue, which is entirely 
separable from the others and it is perfectly clear that  there is no danger 
of complication." 

Par t ia l  new trial. 
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H. 11. STOVALL r. C. A. RAGLASD. 

(Filed 25 April, 1937.) 

1. Trial  5 22- 
Upon motion to nonsuit, the evidence is to be consiclered in the light 

most favorable to the contentions of plaintiff. C.  S., 56;'. 

2. Automobiles 3 11- 
The driver of a car approaching a vehicle going in the same direction oil 

the highway mnst keep on the right side of the hig11w:iy until lie cleter- 
mines to pass the vehicle in front of him, and before attempting to pass 
mnst give ~varning of his intention to do so by blowing his horn S. C. 
Code, 2621 ( N ) ,  (54b). 

3. Automobiles 3 13- 

Where the driver of n car ascertains that  there is no vehicle in sight, 
either ahead of him or behind him, on the highway, he is under no obliga- 
tion, by virtue of S. C. Code, 2621 (50) .  to give m y  sig~ial  of his purpose 
to tnrn left across the highway to enter a driveway. 

4. du ton~obi les  3 18g-Evidence held not  t o  show contribmutory negligence 
barr ing recovery a s  mat te r  of law. 

The evidence favorable to plaintiff tended to show t h l t  plaintiff, while 
driving his automobile on a State highway, nt about 23 miles per hour, 
ascertained that  there was 110 vehicle in sight either ill front of him or 
behind him, slowed his cnr to about eight miles per llo11r and turned his 
car to the left across the high\vny to enter a driveway to his homc. with- 
ont giving any signal of his purpose to tnrn, that tlefendnnt, t l r i~ inq  his 
car in excess of forty-five miles per hour behind plaintiff and tr,~veling 
in the same direction, drove on the left side of the l~igh\vay. without 
giving any warning of his intention to pass plaintiff's c l r ,  and hit 1)lain- 
tiff's car as  plaintiff's car. which he conltl have seen For a distance of 
about five limldred feet, Ivns entering the driveway nit11 only its rear 
nlleels extending oil the high\vny for n distance of ahout fonr feet, 1e:iving 
fourteen feet of unobstructed highway on defendant's right. I l c l d :  I)e- 
fendmit's violation of the statute regulating the passing of vehicles 011 the 
highn7ny, K. C. Code, 2621 ( Z l ) ,  (54b) ,  was negligence per sc, entitling 
pldiatiff to recover if such violation proximately caused the injury in 
s ~ ~ i t ,  niid defendant's contention that  plaintiff's failure 1 o give the signal 
of his intention to turn to the left across the highway. N. C Code. 2G'X 
(501, constituted contributory negligence lmrring recovery as  a matter of 
law is untenable, since the statute does not impose the dnty on a driver to 
give s11c11 w ~ r n i n g  when the driver has nscertained thn- no vehicle is in 
sight from the front or rear. 

LIPPEAL by plaintiff f r o m  Hamis, J., a t  F e b r u a r y  Term,  1937, of 
FRAKKLIP;. Reversed. 

T h i s  is a n  act ion to  recorer  damages f o r  injur ies  b o - h  to  his  person 
a n d  to  his property,  which the  plaintiff suffered when a n  automobile 
which h e  owned a n d  which h e  was d r iv ing  was s t ruck as it mas enter ing 
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the clrireway which leads from the highway on which he had been dr i r -  
ing to his home on the west side of said highway, by an  automobile which 
the defendant was driving. 

I t  is alleged in the coniplaint that the injuries which tlie plaintiff 
suffered when his automobile was struck by the automobile which the 
defendant was driving mere caused by the negligence of the defe~idant. 
This nllegation is denied in the answer of the defendant. 

111 further defense of plaintiff's action, the defendant alleges i11 his 
answer that  plaintiff by his own negligence contributed to his injuries. 
Such contril~utory negligence is pleaded by the defendant in bar of 
plaintiff's recovery in this action. C. S., 523. 

, I t  the close of the evidence for the plaintiff, on motion of tlie dcfend- 
ant, the pction was diwiissed by judgment as of nonsuit. C. S., 567. 

The plaintiff duly excepted and appealed to the Supreme ( ' o ~ u t  
assigning error i n  the judgment. 

Char l e s  P. G r e e n  and  G. X. B e a m  for p la in f i f f .  
J .  JI. R r o u g h t o n  and  IT'. I$. 17arboroug l~  for  d e f e n d a n f  

COXNOR, J. The eridence for tlie plaintiff a t  the trial of this action. 
considered in the light most favorable to the contentions of the plaintiff, 
as required by the well settled rule applicable to the questio~i preicnted 
by this appeal (see X u r p h y  1 % .  A~sher~zlle-li~co.r~~ill~~ C'oncll C'o., 200 
K. C., 92, 156 S. E., 550), was sufficient to show the following fac t i :  

On 8 March, 1936, about 2 o'clock in the afternoon, plaintiff left the 
cafe in the to~vn of Louisburg. K. C., which n a s  operated bg his x i fc ,  in 
his autoniobile and drove in a northerly direction to\\;!rd his home. 
which is located about a mile from the corporate limits of Lou i sbu~e  
on the nest  side of the highway lrading from Louiqburg to Tlentlerio~~. 
Plaintiff's wife was in the automobile, sitting on the front sent h i d e  
the plaintiff. On the rear seat were plaintiff's son, about 12 yea1.s of 
age, and another bog of about the iarne age. 

Before reaching the driveway which leads from the l i i g h ~ ~  ny oil wliicli 
lie was driving to his home, ~vliicll is about 125 feet from the highway, 
plaintiff n-aq d r i ~ i i i g  a t  a speed of about 25 miles pcr hour. The 
nratller was fair, and the 1iigh~1-ay dry. As he approached the t l r i ~ c -  
way, the plaintiff sloned down to a speed of about 1 5  niilcs per hour. 
After observing tlie highnay in both directions-to the north, tl~rougli 
his windshield, and to the south, by means of a mirror attached to his 
nindshield, and seeing no automobile or other rehicle approaching from 
either direction, plaintiff turned from the right side of the liighn ay and 
drore across the l i ig l~vay to his left. Before doing so, plaintiff gave no 
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signal, holding out his hand or otherwiie, of his p1Irpo.e to turn to 
his left and to enter the driveway. 

.\fter he had turned to his left, and while 11e was en ering the drive- 
n-ay a t  a speed of about S miles per hour, plaintiff's automobile was 
struck on its left side by an  automobile which was driven by tlie defend- 
ant. ,It the time it was struck its front  \\heels xere  just entering the 
clrive~rny, and it., rear wheels were on tlie highway, about 4 feet from its 
\vest +ide. The highway is 18 feet wide. I t  was clear for a distance 
of 14 feet on the right side of the defendant as he apprclached the drive- 
way from the south. A5 the result of tlicl collision, plaintiff suffered 
injuries both of his person and to his automobile, by re: son of nhich he 
ha. sustained damages. 

'Clw highway on nliicli plaintiff was driving b e f o r ~  his automobile 
was struck by the autoniobile vhich  the defendant T;as driving v a s  
straight for a distance of about BOO feet to the south of t h ~  driveway. 
Thc tlcfcndnnt approached the driren.ny from tlie sot th, traveling in 
tlie sanip direction as the plaintiff before lie turned to l i ~  left and drove 
ac lov the highn-ay. Defendant could liave seen plaintiff's automobile 
hcforf, pinintiff turned to his left and drove across tllcl highway for a 
tliqtailce of at 1ea.t 500 feet. H e  was driving a t  a rapic' rate of speed- 
in exes.  of 4.5 mile< per hour-on his left side of the l~ ighxap .  -\s he 
apl):'oached plaintiff's autoniobile he gave no narning,  by sounding his 
horn or otherwise, of his purpose to pass plaintiff's au t~mobi le .  nor did 
lie slacken his speed until he was about 50 feet from plaintiff's auto- 
mobile. I Ie  then put on his brakes, which \rere i11 good condition, and 
skitidrd ton-ard plaintiff's automobile, v l i i c l~  a t  that  time n a s  entering 
the drivenay. .lftcr lie had $truck plaintiff's automobile, his auto- 
n lob i l~  ran for a distance of about SO feet, nlien it left tlie liighway, and 
ran into an  einbankment. Plaintiff's automobile ~ v a s  knocked a dis- 
tance of about 6 5  feet to thr> north of the driveway. It was practically 
demolished. 

Th(1 trial court \\as of opinion tliat on all the facts shown by thr  
evidence for the plaintiff. the defendant is not liable to the plaintiff in 
thiq action, and accordingly allo~ved defendant's nlotioll that thc action 
be ~ l i~missed  on the ground tliat plaintiff by his own negligence had 
contributed to his injuries. Judgment as of nonsuit r a ;  tlierei~pon ren- 
tiered, clismissing the action. On his appeal to this Coiirt, the plaintiff 
colltcnd; tliat there is error in the judgment. This col~tention must be 
sustained. 

It \\-as the duty of the defendant as lie drove his a1 tomobile on the 
high~vay, which is I S  feet wide, following tlie automobile of the plaintiff, 
to drive on his right-hand side of the highway, a t  least 1 ntil lie overtook 
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and tlecided to pa- plaintiff'< autoniol)ilc. T h i s  d u t  iy p r e ~ c ~ i l ) ~ t l  1i9 
statute, which is  as follows : 

"L-pon all  highways of sufficient 11 idtli, e s c r l ~ t  u ~ i o n   on^-n a?  qtrccts. 
the  dr iver  of a r e h i c l ~  shall dr ixe the same upon  tlie r ight  half of tlie 
h ighnav ,  and  shall c l r i ~ e  a s lox-n lo~i i ig  rehicle a% c l o ~ c l y  a. l ~ o ~ i i i ) l e  to 
the riglit-liand edge or curb of i ~ c l i  h ighnay ,  u n l ~ s ,  i t  i, inipraeticable 
to  travel on iuch  side of the hiql inay,  and except n l i n ~ c  01 c r tak inc~  anti 
passing anotlier reliicle, subject to  the limitations applicable i n  07 ert:ih- 
ing and passing set fo r th  i n  sections 2621 (51)  and 2621 i 35)." s. ( . 
Code of 1935, section 2621 (51). 

X71i(>n t l~fc~i i t lant  ai~liro:irlicd l)laintift'\ ant onlol)iit, a1111 unt l t .~~t t~ol \  to . A 
pass the sanle on the liighn-ay, i t  \\-as his  d u t y  before passing, or atteixpt- 
ing  to  pass, to g i r c  autliblc warning, by blon-ing his 11orn or  o t l~er~r i - t l .  
of his pur1,ose to  do so. T h i s  dutj- is also prc,scrihed by statutcx. : ~ ! ~ i c . l i  

is as  follon-s : 
' (The driver  of a n  overtaking niotor ~ e l i i c l e ,  not within a h ~ ~ , < i n c s  or 

residence district as  here defined, shall give nudiblc ~ v a r n i i i ~  wit11 h i i  
horn  or other  naiming d e ~ i c e  before passing or at tempting to 11a-i a 
~ e l l i c l e  proceeding i n  the same direction." S. C. ( ' a l e  of 1!)35, *cctioli 
2621 (,>Ab). 

T h e  violation of these statutes, o r  of either of thcm. n a i  iicgligc~nce 
(see Grimes 2'. Carol inn CoacIi  C'O., 203 S. C., 605, lG6 S. E.. 59!)), ant1 
if such negligence was the  proximate cauqe of plaintiff's injllrieq, a \  tllc 
c ~ i t l c ~ i l c ~  f o r  tlit. plaintif? tcndwl t o  il~orv, the tlefeiitlant, 11othi11g r8I.e 
appearing,  is liable to tlie plaintiff i n  this  action. 

The defendant conteiids tha t ,  conceding tha t  there was c ~ i d e n c t ~  t(~iid- - 
ing  to show t h a t  plaintiff's injur ies  lvcre caused 1)y liir negligencr. ~ ~ l n i i i -  
tiff cannot recover i n  this action, because all  the  eridcnce rhon s that  
plaintiff hy his own negligence contributed to  said in jur iw.  Tliiq C O L I -  

tention camlot be sustained. T h e  i t a tu te  applicable to this coiitontioLi 
is as  fol lo~vs : 

"The driver  of ally reliicle upoil a liiglin ay, before s tar t ing,  stoppi~l!!. 
o r  t u r n i n e  froni  a direct line. ilinll first see t h a t  such n i o l e ~ ~ l ~ n t  can 1w u 

made i n  safety, and  if ally pedestr i :~n m a y  1)e :tffectetl I)y hucl1 I I J ~ I  c w ~ e ~ t  
shall g i m  a clearly audible signal by  souncling the horn,  and n l i e n e ~ e r  
the  operation of a n y  other rehicle niay be aifertcd hy such n l o ~ e i n t ~ i i t  
slid1 g i r c  a signal as  required 1)- this  section p l a i ~ i l y  x i*iblc to  the chi\ r r  
of such other  vehicle of t l ~ e  intpnt ion to make sucli n i o ~ e n m i t . "  ( 'ode 
of K. C.. section 2621 (59) .  

Tlle p1aintif-F h a r i n g  first looked i n  hot11 directioiis, and having 01)- 
served n o  autoniobile or otlier vehicle approacliing fro111 either ciirectioii, 
was under  n o  obligation, by  r i r t u e  of the statute, to give ariy signal of 
his  purpose to t u r n  to his left and  enter  the d r i ~ e n a y  to his 11onic~. H e  
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was therefore not negligent as  a mat te r  of l aw in fai l ing to  give a signal 
before he  tu rned  t o  his  lef t  a n d  crossed t h e  highway f o r  the  purpose of 
enter ing the dr iveway to his  home. 

There  was e r ror  i n  the  judgment  dismissing the  action. F o r  t h a t  
reason, the  judgment  is 

Reversed. 

- 

BROCK BARRLET, RECEIVER OF BlcCLUNG REALTY COMPANY, A CORPORA- 
TION, J. W. BlcCLUXG, AKD J. Vr. McCLUNG, JR., v. JlcCLUNG REALTY 
COIfPANY, A CORPORAT~~X', J. W. BfcCLUNG A N D  HIS WIFE. 11ARy 1,. 
McCLUNG, J. W. McCLUSG, JR., MIR'ERVA H. BlcCLUSG, A N D  JIC- 
CLUNG CORPORATIOX O F  JlIAMI, FLORIDA. 

(Filed 28 April, 1937. ) 

1. Pleadings §§ 2, 16-complaint may join causes of action arising ou t  of 
same transaction o r  series of transactions formingg one course of 
dealing. 

If the causes of action united in the same complaint are  not entirely 
distinct and unconnected, if they arise out of one and the same trans- 
action. or a series of transactions forming one course of dealing, and all 
tending to one end. if one connected story can 11e told of the whole, the 
complaint is not multifarious, C:. S., 507, and a demurrer thereto on the 
ground of misjoinder of causes should be overruled, C. S., 511 (5) .  

2. Same--Actions against joint judgment debtors t o  set  ncside their  respec- 
tive deeds a s  fraudulent a s  t o  creditor, held properly joined. 

In a suit against a corporation and its two principal stoclrholders, plain- 
tiff recovered judgment against clefenda~its jointly. Pel~ding the suit the 
corporation mid the indiridual defendants twxuted, resylectively, deeds to 
land% owned by them to a family controlled corporation and to another 
mcmber of the fnmily. Upon return of esecntion unsatisfied, a receiver 
wns appointed for defendants in supplemental proceedings, who instituted 
this action against all three defendants to set aside their respective deeds 
ac: being without consideration and fraudnleiit to the jitdgment creditor. 
H ~ l d :  Dcfmdmlt's demurrer to thr  complnint on the groilud of nlisjoinder 
in that the complaint stated three separate causes of action, was properly 
overruled, for althongli the complaint does not allege illat the separate 
derclo were esecuted by the defendants, respectively, pursuant to a con- 
bpiracy to hinder, delay, and defraud creditors, an inference to that effect 
is not only permissible but inescapnble from the facts a leged. 

A \ ~ ~ ~ . i ~  by defendants f r o m  C o w p e r ,  Special J u d q e ,  a t  D e c e n ~ b e r  
Term, 1036, of ~ ~ E C I < L E K B U R G .  ,%firmed. 

T h e  facts  alleged i n  the complaint a r e  as  follows: 
1. O n  22 February ,  1936, i n  a n  action pending i n  the Superior  Cour t  

of Mecklenburg County, entitled, "Mrs. A. D. N. H u n t e l ,  Trustee, e t  nl., 
v. I IcClung  Rea l ty  Company,  a Corporation, J. W. McClung, and J. W. 
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&Clung, Jr.," a judgment was rendered that  the plaintiffs recorer of 
the defendants the sum of $10,000, with interest and costs. The said 
judgment was duly docketed in the office of the clerk of the Superior 
Court of Mecklenburg County on 24 February, 1936. Thereafter an 
execution was duly issued on said judgment to the sheriff of Xecklen- 
burg County. The  said execution was returned wholly unsatisfied. I n  
supplementary proceedings in  execution which were duly instituted in 
said action, the plaintiff Brock Barkley was appointed by the court as 
receiver of the defendants, McClung Realty Company, a corporation, 
J. W. McClung, and J. W. McClung, J r .  The said receiver was author- 
ized and directed by the court to institute this action. The action was 
accordingly begun on 3 September, 1936. 

2. While the action entitled "Mrs. A. D. N.  Hunter, Trustee, e t  nl., v. 
hfcClung Realty Company, a Corporation, et  nl.," was pending in the 
Superior Court of Mecklenburg County, to wi t :  On 18 February, 1936, 
the defendant McClung Realty Company executed two certain deeds by 
which i t  purported to convey to the defendant McClung Corporation of 
Miami, Florida, certain lots of land situate in Mecklenburg County, 
North Carolina, and fully described in  said deeds, which were duly 
recorded in  the office of the register of deeds of Mecklenburg County, 
on 20 February, 1936. 

3. While the action entitled "Mrs. A. D. N. Hunter,  Trustee, e t  al., .c. 
McClung Realty Company, a Corporation, e t  ul.," was pending in the 
Superior Court of Jfecklenburg County, to wi t :  On 18 February, 1936, 
the defendant J. Mr. NcClung, Jr.,  executed a certain deed by which he 
purported to convey to the defendant McClnng Corporation of Miami, 
Florida, certain lots of land situate in Xecklenburg County, North Caro- 
lina, and fully described in said deed, which was duly recorded in the 
office of the register of deeds of X e c k l e ~ ~ b u r g  County, on 20 February, 
1936. 

4. Vh i l e  the action entitled ('Mrs. -1. D. S. Hunter,  Truqtee, e t  al.,  v. 
McClung Realty Company, a Cor~~ora t ion ,  c t  nl.," n a s  pelding in the 
Superior Court of DIeeklenburg County, to  wi t :  On 13  February, 1936, 
the defendants J. If7. hZcClung and his wife, 31ary I,. XcClung, by their 
attorney in  fact, J. TT. XcClung, J r . ,  executed a certain deed, by which 
they purported to convey to the tlcfendant X i n e r ~ - a  IT. NcClung, n h o  
is a daughter of the said J. TIT. I\I(*C'lung and his wife, Mary L. McClung, 
and a sister of the said J. W. McClung, Jr., certain lots of land situate 
in Mecklenburg County, So r t l l  Carolina, and fully described in said 
deed, which was duly recorded in the office of the register of deeds of 
Xecklenburg County, on 20 February, 1936. 

5. The defendant J. TV. XcClung is the president, the defendant J. W. 
NcClung, Jr . ,  is the secretary, and the defendant Xinerl-a 11. SfcClung 
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is the rice-president of the defendant NcClung Realty Company, a eor- 
poration organized under the laws of the State of North Carolina, and 
of tlic defendant MeClung Corporation of Miami, Florida, a corporation 
o rga~~ izcd  untlcr tlie l a m  of tlie State of Florida. The capital stock of 
hot11 said corporations is o~vncd and both said corporations are controlled 
by tlie defendants J. K. XcClung and J. TIT. McClung, and members 
of tlwir family. The defendants J .  K, McClung and J. TT'. JIcClung, 
J r . ,  arc directors of both said corporations. 

6. Each of the deeds hereinbefore desc7ribcd was :xecuted by the 
grantor tlierein without con!,itlwation and for tlie purpoqe of hindering, 
delaying, antl defrauding the plaintiffs in the action entitled "3Irs. A. L). 

S. Hunter,  Trustee, c t  rrl., c. I\Ic(llung Realty Companj~,  a Corporation. 
c t  til.," as creditors of the said grantor. 

On the foregoing facts allcged in his cornpla i~~t ,  tlw plaintiff prays 
judgnient that each of said deeds be sct aside, and dwlared null and 
yoid, antl that  plaintiff have such otlier and further 1.e11ef as lie may be 
entitlcd to in tlie pre~nises. 

Thc defendants i n  apt time demurred to the eoniplail~t on the ground 
that  on tlic facts alleged therein there is a defect of parties defendant, 
and a nlisjoinder of causes of action, i n  that plaintiff has joined a t  least 
tliree wparatc and distinct causes of action in liis eonipl,3int. 

A l t  tlic liearing of the action, the demurrer was owrruled, and the 
defcntlalits and each of tliem appealed to the Supreme Court, assigning 
error in the order overruling tlie demurrer. 

C I O S N ~ R ,  J. I t  is provided by statute in this State that  "the plaintiff 
may unite in the same complaint sewral  causes of action, of legal or 
e q ~ ~ i t a b l e  nature, or both, wllen they all arise out of the same transaction, 
o r  transaction connected with the subject of the action." C. S., 507. 

Construing the provisions of this statute, it  has been uniformly held 
by this Conrt tliat if tlie causes of action united in the same conlplaint 
be not entirely distinct and unconnected, if they arise out of one and the 
same transaction, or a series of tranwctions forming one course of 
dealing, and all tending to one end, if one connected story can be told 
of tlie wliole, the objection tliat there is a Inisjoinder of causes of action 
in the same complaint, although aptly made by demurrer to the com- 
plaint (C. S., 511 [5]) ,  will not be snstainetl. I n  suc:li ease, the de- 
murrer will be overruled. H o o d  c. Loce, 203 n'. C., 553, 166 S. E. ,  743 ; 
8hwficr  1 . .  Rtr~lX, 201 S. C., 415, 160 S. E., 481 ; 'l'rltst C'o. 1 % .  Peirce, 
195 N. C., 717, 143 S .  E., 5 2 4 :  C o f t o ~  Xills v. Nrrslin, 195 N. C., 12, 
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141 S. E., 348. I n  the last cited case, it  is said by Brogden,  J.: "The 
rule for determining misjoinder of causes of action is thus itated by 
Il'alker, J., in  IIuzck v. L u m b e r  Co., 149 N. C., p. 48:  'The result of 
the decisions is that, if the causes of action he not entirely distinct and 
unconnected, if they arise on one and the same transaction, or a \cries 
of transactions forming one course of dealing and all tending to one end, 
if one connected story can be told of the whole, the objection of multi- 
fariousness does not arise.' " The decisions of this C'ourt cited hy 
J u s f i r ~  JT7cilker in support of the rule stated by him in l i c i ~ 1 :  t . Lurrtbt~r 
Co., 149 S. C.. 43, 55 S. E., 603, are -1lcCou~an 1 % .  Ins.  f'o., 141 S. C., 
367, 54 S.  E., 287; o y s t e r  c. -lIinirrg C'o., 140 X. ('., 135, 52 s. E., 188; 
Fisher z. Trrtaf C b  , 135 K. C., 224, 50 S. X., 659; Utrnlels 1 % .  Fowler, 
120 S .  C.. 14, 26 S. E., 635; C'ook r .  b 'mifh,  119 s. C., 350, 25 S. E., 
99s ; Bc~lior~ c. Colli)ls,  118 S. C., 196, 24 S. E., 122;  K i n g  1.. Ftrrirlcr, 
8S N. C'., 2 2 ;  and I-oung v. I'oztng, 81 S. C., 81. 

I n  the opinion in the last cited case, it  is said \,y - l a l z p ,  J.. 
('Before this section of the Code (now C. S., 507)) was adopted, tlie 

doctrine of multifariousness was generally underqtood by the profession, 
and as the Code has in  the nlain conformed to the equity practice, it may 
bc nell  to look to thohe old landmarks for a guide through t l ~ c  11111t that  
envelopes the subject. 

'(We find i t  held that if the grounds be not entirely distinct and un- 
connected; if they a r i ~ e  out of one and the sarne tran.actions or series 
of transactions, forming one course of dealing, and all tending to one 
end; if one eollllectetl story can he told of tlie nllole, the objection of 
multifariousness does not arise. Story Eq. PI., see. 2 7 1  ; B d s o l e  1 ) .  

Xonroe ,  40 K. C., 313. And if tlie objects of tlie suit are single, and i t  
happens that different persons have separate interrsts in distinct qucs- 
tioils which arise out of the single ol~ject, it necrssarily follow that such 
different persons mubt be brought before the court in order that the suit 
may concludc the whole subject. ~ S n l r i r l q ~  r. B!ytle, 5 >lad.  ('11. Rep., 
138. The sarne doctrine was laid tlon.11 by Cliancellor Kalnor t l i  in the 
case of B o y d  t. I loyt ,  5 paige, 78. h d  in the case of IT'lzdey P .  

Dawson, 2 Sch. & Lef., 370, it n a s  held that in Englisli casci where 
demurrers, because the plaintiff dcrnanded in his bill rnattcrs of distillet 
natures against sereral defendants not connected in intereqt h a w  been 
owrruletl, tEiert1 has bcc'11 a gent.ral right in t l ~ e  l,lail~tiff C O X  ~r111g t l l ~  
n-hole case, although the rights of the clefedantz may hare  been diitinct; 
anid so it xvas held in the case of D I I I I ~ I C ~  I , .  17ixby,  20 Pick., 368, that  
where one gcneral right is clainlrtl by the plaintiff, although the defend- 
ants may have distinct and separate rights, the bill of complaint is not 
multifarious. A11 these cases wcre tlccitlcd upo11 tlic principle of pre- 
renting a multiplicity of suits, which n a. the object of the 'clause' under 
consideration. 
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'(Applying the principles enunciated in the cases cited to our case, 
we are of the opinion the causes of action in the complaint were prop- 
erly united and the first ground of objection taken 11y the demurrer 
cannot be sustained." 

I t  is not specifically alleged in the complaint in this action that  the 
defendants entered into a conspiracy to hinder, delay, and defraud their 
creditors, and that  the deeds which the plaintiff seeks to have set aside 
and declared null and void for that  reason, were executed ~ u r s u a n t  to 
such conspiracy. However, an  inference to that  effect is permis4ble. 
Indeed, such inference from the facts alleged in  the complaint is ines- 
capable. I11 7'rzrsf Co. 1 % .  Peirce, 195 S. C., 717, 143 S. E., 524, it is 
said in the opinion by Stacy, C. ,T.: 

"The one circumstance which differentiates this case from those cited 
by the defendants, especially Emerson v. Gaifher, 103 Cnd., 564, 7 
Gas., 1114, most nearly in point and upon which great reliance is put, is 
the allegation of a general course of dealing and systtmatic policy of 
wrongdoings, concealment, and mismanagement, virtually amounting to 
a conspiracy, i11 which the defendants are all charged ~ r i t h  har ing  par- 
ticipated a t  different times and in varying degrees. ( ' o f f o n  7%. ~ n ? l r c l  
Park Esftrtes, 195 N .  C., 848, 141 S.  E., 33!3. A conne~ted  story is told 
and a completc picture is painted of a series of trans;ictions, forming 
one general scheme, and tending to a single end. This saves the plead- 
ing from the challenge of the demurrers." - - 

Thew is no rrror in the order o ~ e r r u l i n g  the demurrrr  in this action. 
I t  is 

Affirmed. 

A. JI .  JIETT'EORS ASD HIS WIFE. F L O R E S C E  A. XEWBOXS, v, RCDISILL 
GOLD J I I S E ,  ISC., AND CARSON REALTY COJIPAXT. 

(Filed 28 April, 1937.) 

1. Nuisance 5 I-Instruction held to charge that location of mine as well 
as  its manner of operation determines whether it is n~uisance. 

The evidence disclosed that defendant optmted a gold mine on property 
inside tlie corporate limits of a city, and that plaintiffr, owned adjacent 
property, also within tlie city limits. The court instructed the jury, in 
effect, that the operation of the mine hy defendnnt wo~lld not constitute 
a nuisance unless its manner of operation occasio~ied nlore noise, lights, 
and vibration than mould result from the operation of other mines of like 
ltind and character operated as a reasonably prudent miner would operate 
them under like circumstances. Held: Construing the charge contextuallg 
n s  a whole in the light of the evidence, :un objection that it failed to 
charge that the location of the mine as well as the marner of its opera- 
tion should be considered in determining whether it mas a nuisunce, is 
untenable. 
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2. Trial § 36- 

An instruction will be considered coiltextually as a whole and inter- 
preted in the light of all the evidence. 

APPEAL by plaintiffs from Cozoper, Special  Judge, a t  September Term, 
1936, of MECXLEKBURG. SO error. 

This is an action to recover damages for injuries both to the persons 
and to the property of the plaintiffs n-hich were caused by the opera- 
tion by the defendant Rudisill Gold Mine, Inc., as lessee of the defendant 
Carson Realty Company, of a gold mine which is located on property 
adjoining the property of the plaintiffs within the corporate limits of 
the city of Charlotte, N. C. 

I t  is alleged in the complaint that  by the maintenance and operation 
of the gold mine described therein, the defendants have created a nui- 
sance which has caused injuries both to the persons and to the property 
of the plaintiffs. This allegation is denied in the answers of both the 
defendants. 

At the close of all the evidence, the motion of the defendant Carson 
Realty Company that the action be dismissed as to said defendant by 
judgment as of nonsuit, was allowed. Judgment was rendered accordingly. 

The  evidence offered by the plaintiffs and by the defendant Rudisill 
Gold Nine,  Inc., tended to support their conflicting contentions as to 
the facts. 

Issues arising on the pleadings of the plaintiffs and of the defendant 
Rudisill Gold Xine,  Inc., were submitted to the jury. The first and 
second issues were as follows: 

"1. Are the plaintiffs A. N. Mewborn and his wife, Florence .LA.. 
Mewborn, owners as tenants by the entirety of the property described in  
the complaint ? Answer : 

"2. Did the defendant Rudisill Gold Mine, Inc., maintain and operate 
the gold mine referred to in  the complaint so as to create a nuisance, as 
alleged, to the time of the t r ia l?  Answer: . . . .  . . ." 

The first issue was answered "Yes (by consent)." With respect to 
the second issue, the court instructed the jury as follows : 

"On the second issue, the burden is on the plaintiffs to satisfy the jury 
by the greater weight of the evidence that  the defendant Rudisill Gold 
Mine, Inc., did maintain and operate the gold mine referred to in  the 
complaint so as to create a nuisance, as alleged, and that  i t  did so up t o  
the time of the trial. 

"One who owns, or maintains and operates, a mining plant must take 
proper precautions to prevent unnecessary or excessive noises, or vibra- 
tions, or glaring lights, from becoming a nuisance to those residing in  
such proximity as to be injuriously affected by such noises, vibrations, 
or lights, amounting to a nuisance, but this being done, unavoidable 
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noises, and vibrations, and necessary lights must be considered as incon- 
venience~ to which iieighbors must submit. 

"The court further charges you, gentlemen of the j u y ,  that mere 
noiie, i n  itself, is not a nuisance, but noise may become a nuisance if i t  
1)e of sucli excesqive character as to produccl actual phy,ical discomfort, 
and annoyance to a person of ordinary sensibilities. 

"The court further charges you, gentlemen of the july, that  as many 
useful acts are necessarily attended with more or less iloise, vibrations, 
and lights. reaqonablc noise. vibrations, and lights, which are not exces- 
s i w  and abnormal under tlie circumstances, do not constitute a nuisance. 

"Son-, gcntlcn~en of thc jury, the court Eurther instructs you on the 
second issue that  the operation of n mine must occasion more noise and 
vibration than necesqarily  result^, from the operation of other plants of 
like kind and character, operated as a reasonably prudent man or miner 
would operate then1 under like circumstances, in ordcr to constitute such 
operation a nuisance. Although the operation may be to some extent 
annoying, if not annoying to the extent of amounting to a nuisance- 
that  is, excessive, or unreasonable, greater than other mining plants of 
like kind and character, operated by reasonably prudent miners, then, 
gentlemen, it must be submitted to. 

"Again, gentlemen, the court instructs you, v i t h  the hope of aiding 
you in understanding the charge, to create a nuisance for n-hich damages 
may be recovered, the noise and vibration must be either excessive or 
11nren.ollable in degwe, and of such character as to produce physical 
discon~fort to a person of ordinary sensibilities; the injuries must be 
real, gentlemen, and not fanciful. 

T o w ,  gentlemen, applrrr,g these principles of law to this case, and 
addressing myself to the second issue, the court instructs the jury that  if 
the jury shall find from the evidence, and by its greater w i g h t ,  the 
burden being upon the plaintiffs on the second issue, t ?at t h ~  mainte- 
nance and operation of tlie defendant's mint> occasioned more noise and 
~ i b r a t i o n  than necessarily resulted from the operation of other plants of 
like kind and character, i.e., other plants of like kind and character, 
that such noise and vibration xe re  excessive, or unreasonable in degree, 
and of such character as to prodwe physical discomfort and annoyance 
to a person of ordinary sensibilities, or illjury to property, ~ r h i c h  could 
h a w  been avoided but for such excessive or ~ n r e a s o n a b ~ e  operation, as 
I have defined thcm, and as alleged in  the complaint, then, gentleinen of 
the jury, the court inqtructs you that  if you find all of this by the 
greater a-eight of tlie evidence, that  n.ould amount to a I uisance, and it 
would be your duty to ansxer the second issue 'Yes'; if you fail to so 
find, by the greater weight of the evidence, i t  would be equally your duty 
to answer the second issue 'So. '  " 
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The jury answered the second issue "No." 
From judgment that  they recover nothing of tlw defendant Kudisill 

Gold Mine, Inc., by this action, the plaintiffs appealed to tlip Supreme 
Court, acsigiling errors in the instructions of the court to the jury. 

Leslie J .  H u n t l e y ,  Jr., G. 1'. C a r s w e l l ,  a n d  J o e  IT. Erfsin for plnint iqs .  
IJ7hiflock, D o c k e r y  ie. S h a z u  for d e f e n d a n t .  

C o s s o ~ ,  J. On their appeal to this Court, the plaintiffs contend that  
the tr ial  court qhould have inqtructed the jury that  the question as to 
whether the gold mine which is operated by the defendant is a nuiiance 
depended not only on the manner in  which it was operated by the defend- 
ant. hut also on its location. Thev contend that  tlle failure of tlle court 
to so instruct the jury was error, for x-liich the plaintiffs are ~ n t i t l e d  to 
a new trial. 

All the e d e n c e  at the trial showed that  both the plaintiffs' property, 
which the plaintiffs occupy as their home, and tlie gold mine which tlie 
defendant operates, are located v i th in  the corporate limits of the city 
of Charlotte, S. C.. and that  plaintiffs' property adjoins the 1)roperty 
on which the gold minc is operated by the defendant. 

I t  is undoubtedly true, as contended by the plaintiffs, that  the location 
of a iniile or factory-nhether i n  a city or town or in the country- 
whether in a residential or business district of a city or ton.11-qhould be 
considered by the jury in deterinining whether the operation of t11~ mine 
or factory creates a nuisance for which a plaintiff may recover damages, 
when its operation results in injury to his person or property. 46 C. J., 
p. 666, sec. 32, and cases cited to support the principle stated in the text. 
Conceding that  i n  the instant case, the jury should have heen instructed 
to consider the location of the gold mine operated hy the defendant in 
determining whether such operation is a nuisance, we are of opinion that  
the trial court did, in effect, so instruct the jury. 

Taking the charge as a whole, and not disconncct~dly (see l ' e s e n ~ e r  
'L'. X i l l s  Co., 209 N. C., 615, IS4 S. E., 5351, and interpreting the in- 
structions in  the light of all the evidence (see 1 7 ~  r e  IT'ill of  H a r d e r ,  
187 N. C., 381, 121 S. E., 6671, we hold that  there was no error in the 
instructions with respect to the second issue for which plaintiffs are 
entitled to a new trial. The answer to the second issue is determinative 
of the action. The  judgment is affirmed. 

No error. 
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MRS. CLATE WHITE A Y D L E T T  v. M A J O R  t L 0 0 h 1 1 S  COMPANY 

(Piled 28 Spril ,  1937.) 

1. Corporations s§ 14, 20-Purchaser of stock may rely on apparent au- 
thority of treasurer and general manager to make repurchase agree- 
ment. 

Plaintiff purchased a considerable amount of a new issue of preferred 
s t ~ c l i  of defendant corporation, the sale having been mlde by a director 
of the corporation under an agreement, in accordsnce with a letter in 
regard to the sale written the director by the treasurer and general man- 
ager of the corporation, under which the corporation agreed to repur- 
chase a t  par a stipulated amount of the stock every three-year period 
npon dernalld of the purchaser. Thereafter, upon demand of plaintiff, 
de f~ndnnt  corporation repurchased part of the stock orer a three-year 
period, but refused to repurchase more of wid stock duri ig  the subsequent 
three-year period, and plaintiff instituted this action. Held: Plaintiff had 
a right to rely on the apparent authority of the treasurer and general 
mmager of the corporation to malie the repurchase agreement in good 
fnith in the interest of the corporation to induce the purchase of the stock, 
and defenclnnt's contention that its officer did not have authority to make 
t h ~  agreement is untenable, and the corporation being solvent and the 
rights of creditors not being involved, and the corporatitm not being pro- 
hihited by statute or its charter from purchasing certnin shares of its 
own preferred stoclr, and there being no suggestion of collusion or fraud, 
a directed verdict for plaintiff is without error. 

2. Limitation of Actions § 3-Cause of action does not accrue until injured 
party is at liberty to sue. 
.1 cause of action does not accrue until the injured party is a t  liberty 

to sue, and where a contract obligates a party to repurchase stoclr upon 
demand after a stated period, a cause of action thereon does not accrue 
~ m t i l  the seller has a right to demand repurchase and the demand made 
in accordance therewith is  refused by the seller. 

3. Evidence § 39-Written instrnment does not preclude extrinsic evidence 
of contemporaneous agreement not in conflict therewith. 

A provision in a stock certificate that thfl corporation shoulrl have the 
option to repurchase its stoclr a t  any interest period a t  a price five dollars 
above par does not preclude evidence of an agreement bj the corporation 
a t  the time of the sale to redeem a part of the stock a t  par every three- 
year period, upon demand of the purchaser, the agreement not being incon- 
sistent with the provision in the certificate. 

APPEAL by defendant  f r o m  Frizzelle, J., a t  September Term,  1936, of 
P~squo~ai - ix .  Ko error. 

This  was a n  action to enforce a contract for the purchase of certain 
shares of the  preferred stock of defendant  corporation. 

T h e  plaintiff alleged, and  offered evidence tending tc, show, t h a t  i n  
1926 the  defendant  duly authorized a n  increase of i ts  capi tal  stock by the  
issuance of $250,000 of 770 cumulative preferred stock of the  p a r  value 
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of $100. I n  order to facilitate the sale of the new stock it was under- 
stood that each diwctor of the corporation should sell what stock he 
conld. P u r s ~ i a n t  to this arrangement, T. S. White, one of the directors, 
approached thc plail~tiff for that  purpose, and she proposcd to buy 251 
shares of the stock, provided the corporation would agree to repurchase 
or redeem a limited amount of the stock  hen her necessity required. 
T h i ~  p ropo~a l  wai referred to T. J. Kison, J r . ,  who n-as then director, 
treasurer. and gcn?rnl managcr of the corporation, and in general charge 
of its business, and he thereupon ~vrote  the f o l l o ~ ~ i n g  letter, under date 
of 4 April, 1926 : 

MR. T. S. TTHITE, 
Hertford. N. C. 

I n  reference to the proposed sale of Preferred Stock to your sisterq, 
3lrs. Clate TIT. L\pdlett, Mrs. T i l l i r  TT. Tl'eekq, and 31rs. Cornie IT. 
.\bbott, aggregating approximately fifty tholisand tlollarq. n e  agrcc, 
should it become necesqary for either of the above to ha re  a portion of 
the abol-e amount, not to evceed $3.000.00 a t  a117 one time, that we nil1 
redernl that  portion of the qtock a t  $100.00 per share, prorided np are 
given ninety days notice in advance. However, i t  is understood that  
the stock cannot be called more than one time every three year.. 

Yours very truly, 
N A J ~ R  8- Looms  C O M P ~ N T ,  
THOS. J. NIXON, JR.. Trms. 

Shortly afterwards, and pursuant to this agreement, 291 share. of the 
stock nere  isqued to and paid for bv  lai in tiff. The certificate of qtock 
contained this provision: '(This stock is redeemable at the option of 
Major & Loomis Company a t  the price of $105 per sliarr a t  any interest 
period by gir ing ninety clays notice to the owner hereof." 

Thereafter, upon the request of plaintiff, shares of plaintiff's .to& 
w x e  repnrchaqed by defendant on the dates and in the amounts follov- 
ing:  4 Xarch,  1929, 5 shareq, $500.00; 31 July ,  1929, 10 share?, $1,000; 
16  January ,  1930, 16 shares, $1,600; 1 Xowmber,  1930. 20 shares, 
$2.000. I n  1931 and 1932. 36 shares of the stock belonging to plaintiff's 
iister ne re  likewise redeemed. 8 August, 1935, the plaintiff requested 
defendant to repurchase an  additional $3,000 of her stock, in accordance 
with the terms of the agreement, and defendant refused to comply. 

Defendant denied in  its answer that  it was under obligation to redeem 
or repurchase plaintiff's stock, that  if the agreement alleged in the com- 
plaint was made by a n  officer of the company, it n-as vithout authority 
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and void; tha t  the alleged agreement is void for uncertainty, and that  
plaintiff's cause of action is barred by the statute of limitations; tha t  
the provisions in the stock certificate accepted by plaintiif constituted the 
contract between the parties for the redemption of stock. Defendant 
offered evidence tending to show that  the officers and directors of the 
corpo~.ation, other than T. S. White and T. J. Xixon, J r . ,  were not 
advised of the letter of 4 Avril,  1926, and did not learn of it until 1938. . , 

when the board of directors ordered'that no more stocl; be taken over: 
The  defendant also offered the minutes of the board of directors tending 
to sho~v  restriction upon tlie authority of the treasurer and general 
manager with respect to the amount of timber he could purchase. 

At  the close of the evidence defendant renewed its motion for judg- 
ment of nonsuit. and this mas denied. 

Under peremptory instructions from the court, the j u ~ y  answered the 
issues in  favor of the plaintiff, and from judgment on the verdict de- 
fendant appealed. 

J .  H.  L e R o y ,  Jr . ,  for plainti, f .  
Whcdbce Le. Il'hedbee and l h o m p s o n  Le. Wilson  for del'endant. 

Dtvrn-, J. The appellant's principal as~ignments of error are ad- 
dressed to the denial of its motion f o r  judgment of non;uit, and to the 
charge of the court to the jury. 

Upon consideration of the facts presented by the recold before us, we 
are of opinion, and so decide, that  the motion for nonsuit Jvas properly 
denied, and that  the evidence offered warranted the peremptory instruc- 
tion given by the court. 

The authority of the treasurer and general manager 3f the corpora- 
tion to enter into the financial agreement alleged, for the purpose of 
inducing the purchase of a portion of the c.orporation's issue of addi- 
tional shares of stock, on the evidence adduced, cannot be successfully 
contro~,erted. TT'aison, Trustee,  v. Prox imi ty  X f g .  Co., I47 S. C., 469; 
Bank 7,. Drinn Oil X i l l  Co., 157 S. C., 306; X o r r i s  u. Basnight ,  179 
K. C., 298; Lzimber C'o. c. Elius,  199 N. C., 103; W a r r e n  c. Bottling Co., 
204 N. C., 288; W h i t e  u. Johuson,  205 1. C., 773. 

A person dealing with the corporation and purcliasing a considerable 
amount of a new issue of stock would have a right to act upon the 
apparent authority of the treasurer and general manager to make a con- 
tract, i n  good faith, in the interest of the corporation, to induce the 
purchase. Tl'nfson, Trustee,  v. P r o x i m i t y  -1lfg. Co., supra;  Trollinger 
v. Fleer, 157 N. C., 51;  R. R. c. S u ~ i f h c r m a n ,  175 K. C., 595; Cardwell 
v. Garrison, 179 S. C., 476; Lumber  Co.  c.  Elins, supra. 

The fact that  some of the plaintiff's shares of prefer-ed stock were 
being redeemed by the corporation was known to tlie entire board of 
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directors ~vhen  the payments pere begun in 1920, and no notice of objec- 
tion thereto x a s  given to the plaintiff until 1935. While this mag not 
have been concluqire evidence of ratification, it negatires the idea of 
concealnlent or ailrantage taken. Sei ther  in the pleadings nor in the 
evidence is there any suggestion of collusion or fraud. The corporation 
was not prohibited by statute nor by its charter from purchasing certain 
shares of its own preferred stock for future disposition by the company. 
The diridends on thc stock were being paid. The corporation was 
solvent. X o  rights of creditors were involved. BLalocF v. X f g .  Co.,  110 
N. C., 99;  I Iospi tnl  1%.  Sicl iolson.  189 N .  C., 44 ;  Thonzpson v. Shcphcrd,  
203 S: C., 310; Byrt l  v. Pou,er Co.,  205 X. C., 589; C. S., 1166, 117.2. 

I n  no ~ - i e ~ v  could the cause of action be held to h a ~ e  been barred by 
the three-year statute of l i ini tat ion~. The last repurchaqe of plaintiff's 
stock by the defendant was 1 Sovember, 1930. Under the contract she 
could not hare  requested another purchase until the expiration of three 
years thereafter. Rcquest TT-as made 8 August, 1935, and refused. Suit 
was begun 9 December, 1935. The cause of action does not accrue until 
the injured party is at liberty to sue. The statute of limitationr Legins 
to run  only when a party becomes liable to an action. Eller 7%. Church ,  
121 S. C., 269; C i t y  of IT'aslzingfon r .  Bonnrr ,  203 N.  C., 250;  Peal 1 . .  

X a r f i n ,  207 N. C., 106. 
The provisions in the cel tificatc of stock giving the corporation the 

option to call the stock for redemption a t  $105 clo not conflict with the 
agreement giving the plaintiff thr. right to require the repurchase of 
limited amounts of her stock a t  par. The contract eridenceil by the 
issue and acceptance of the certificate cannot be held to abrogate the 
previous agreement with the plaintiff, which is not inconsistcut there- 
with. B y r d  c. Power  Co., 205 N. C., 559. 

-11011 The exceptions to the ruling of the court below upon the adini,-' 
of evidence are without substantial merit. I n  the trial, n e  find 

N o  error. 

CLARESCE H. DAVIS, BY HIS NEXT FRIESI), B. 0. DATIS, V. ASKIN'S 
RETAIL STORES, ISCORE'ORATED. A X I )  GEORGE LEFLER. 

(Filed 28 April, 1937.) 

1. Libel and Slander %Libelous wolSds are actionable pers se if they 
subject person to disgrace, ridicule, odium, or contclnpt. 

The rule determining whether wortls used in n libel are nctionable 
pcr se is different from the rule npp1ic:ll)le to nctions for slander, and 
lihelous words ure actioliabl~~ I ) ( ' ) .  sr' w h ~ n  they m 1 1 j ~ ' t  i t  ~~erson to dis- 
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grace, ridicule, odium, or contempt in the estimation of friends and 
acquaintances or the public, and it is not necessary that they impute a 
crime. 

2. Same--Letter declared on in this case held libelous per se. 
A letter imputing that plaintiff had wrongfully removed merchandise 

not belonging to him from the State in violr~tion of a criminal statute, and 
stating that if payment were not immediately made defendants would 
nssnme that the violation of the statute mas intentional and would turn 
the matter over to the authorities for action prescribed by law, i s  held 
libelous and actionable without averment of special damages. 

3. Libel and Slander .l--Complaint held to allege defendants' responsi- 
bility for publication of libelous letter. 

The complaint alleged that defendants mailed to plaintiff, then seren- 
tern years of age, a letter containing language which, on account of plain- 
tiff's inexperience and yontli, ~vould cause him to believe he was threat- 
ened with criminal prosecution, that p1:lintiff sllon-ed the letter to others 
and that clefendants knew that plaintiff, by reason of hi!$ youth, and fear 
which the letter would engender, would show the letter to others for 
advice as a natural and probable resnlt of defendant9 wrong. Held: 
The complaint sufficiently alleges that tlefendxnts were responsible for the 
publication of the libelous matter complained of. 

APPEAL by defendants from Cou'per, Special Judge, a t  Sovember 
Term. 1936, of XECKLENBURG. Affirmed. 

Civil action for libel. The complaint allc.ges that  the plaintiff, then 
17 years of age, received through the mail from the defendants the 
following false and libelous comn~unication : '(Collection Department, 
Askin's-Clothing for the Family. Dear Customer: We have just 
learned through our special investigator that  you have left the city and 
State with merchandise which was leased to you under a signed contract. 
B y  removing property which does not belong to you, you have violated 
the laws of this city and State, and by so doing you have made yourself 
liable to prosecution. This law was passed for the proleetion of mer- 
chants against people who willfully convert to their own use merchandise 
sold to them under lease. We do not know whether you intended to 
evade this obligation by leaving the city, or not, but we will have to 
arrive a t  that  conclusion unless you settle the account a t  once. Natur-  
ally we would prefer to have you settle this account without any trouble, 
but unless we hear from you within three days, we will assume that  i t  
is not your intention to pay, and we will then have to tu rn  the whole 
matter over to the proper authorities, for  whatever action is prescribed 
by the law. Very truly yours, Askin's. Geo. Lefler, Mgr." 

I t  was further alleged that  the plaintiff, an  inexperienced youth, 
believing he was threatened with prosecution for a criminal offense, 
naturally consulted others and exhibited the communics tion to them, 
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and that  the defendants knew that  the plaintiff, by reason of his youth 
and under the emotion of fear, would divulge the contents of the letter 
to others as a natural  and probable result of defendants' wrongful act. 

The defendants demurred on the ground that  the complaint did not 
state facts sufficient to constitute a cause of action, for that  the writing 
quoted was not libelous per se, and no special damages were alleged; 
and also that  i t  appeared in the complaint that  the alleged libel was 
published by the plaintiff himself and not by defendants. 

The  demurrer was overruled, and defendants excepted and appealed. 

Carswell  & E r v i n  for plaint i f f ,  appellee.  
Fred B. H e l m s  for defendants ,  appel lanfs .  

DEVIN, J. The sufficiency of the complaint is challenged by the 
demurrer on two grounds: (1)  That  the writing complained of is not 
libelous per se and contains no averment of special damage, and ( 2 )  that  
the complaint shows there was no publication of the alleged libel by the 
defendants. 

1. The distinction between oral and ~vr i t ten  defamation is well recog- 
nized. To determine whether the particular words used are actionable 
per se, i t  is necessary to apply a different rule in case of libel from that  
applicable to slander. 

I n  S i m m o n s  v. X o r s e ,  51 N .  C., 7 ,  i t  was said : "A libel, as applicable 
to individuak, has been well defined to be a nlalicious publication, 
expressed either in printing or writing, or by signs, or pictures, tending 
either to blacken the memory of one dead or the reputation of one alive, 
and expose him to public hatred, contempt, or ridicule. . . . Any 
written slander, though merely tending to render the party liable to 
disgrace, ridicule, or contempt, is actionable, though i t  do not impute 
any definite infamous crime." 36 C. J., 1152; Brown c. L u m b e r  Co., 
167 N .  C., 9 ;  H a l l  v. H a l l ,  179 S. C., 571; Blezander  v. V a n n ,  180 
N.  C., 187; H e d g e p e f h  v. Coleman ,  183 N .  C., 309; P e n f u f  v. P a r k ,  
194 N. C., 146. 

I n  P a u l  v. A u c t i o n  Co., 181 N. C., 1, Bokc ,  J., uses this language: 
"It is fully recognized that  i n  order to constitute a libel i t  is not neces- 
sary that  the publication should impute the commission of crime, in- 
famous or otherwise, but the charge is established when a false publica- 
tion is made, holding one u p  to public hatred, obloquy, contempt, or 
ridicule." 

I n  Pentuf f  v. P a r k ,  supra,  Clarkson,  J., quotes with approval from 
Newel1 on Slander and Libel, as follows: "Everything printed or 
written which reflects on the character of another, and is published 
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~vithout lawful justification or excuse, is a libel, w h a t e ~ e r  the intention 
may have been. . . . The words need not necessarily impute dis- 
graceful conduct to the plaintiff; i t  is sufficient if they render him 
contemptible or ridiculous." 

"Defamatory words, when spoken, are ordinarily not actionable p e r  se 
unless they impute a crime; but written or printed worcs are actionable 
when they subject a person to disgrace, ridicule, odium, or contempt in 
the rstimation of friends and acquaintances, or the public." 17 R. C. L., 
263 ; P o s t e r - X i l b u r n  c. C h i n n ,  134 Ky., 424. 

The written words complained of charged the plaintiff in part as 
follows : "By removing property which does not belong to you, you have 
violatrd the laws of this city and State, and by so doing you have made 
yourself liable to prosecution. This law was passed fo: the protection 
of merchants against people who willfully convert to their own use 
merchandise sold to them under lease. . . . Unlesz we hear from 
you within 3 days we will have to  turn  the whole matter over to the 
proper authorities for whatever action is prescribed by the law." 

I n  accord with the pertinent principles of the law of libel as set forth 
in the a0,judicatecl cases and stated by text-writers, this ~ f r i t t e n  language 
must be held libelous and actionable without averment of q~ec ia l  
damages. 

2. Docs the complaint sufficiently allege tha t  the defendants were 
responsible for the publication of the libelous matter vomplained o f ?  
Ullcler the rule ~ t a t e d  by Adams,  J., speaking for the C o u ~ t  in H e d g e p e f h  
c. C'olwnan, 153 37. C., 309, this question must be ai~swered in the 
affirmative. I n  the H e d g e p e f h  cuse ,  s u p r a ,  the facts were similar to 
those in the cace a t  bar. I t  was there sa id :  "In the le ter referred to 
there is a threat of prosecution. T h e n  i t  was received, the plaintiff 
was bet~veen fourtecn and fifteen years of age, and his youth \$-as known 
.to the (defendant. With the knowledge of the plaintiff's immaturity, of 
the character of the accusation and menace contained in the letter, of the 
probable emotion of fear, and the inipelling desire for advice on the 
part of the plaintiff, the defendant must have foreseen the plaintiff's 
necessary exposure of the letter as the natural and prol~able result of 
the libel." 

The facts alleged in the complaint are sufficient to constitute a cause 
of action, and the demurrer was properly overruled. 

Affirmed. 
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STATE r. RATJIOSD EDWARDS. 

(Filed 28 April. 1037.) 

1. Criminal Law 3s 33, 41f-Defendant is entitled to  h a r e  exculpatory a s  
well a s  inrrinlinating portions of confession considered by jury. 

I<seulpatory matter co~itained in a confession of guilt introduced in 
er idr~icc by tlic Stnte shoul(1 be gircn the same weight by the jury :IS 

incrinliliati~lg portions of the confession.  inl less dis1)rored or \renl;eiicd 
bg otlicr e~idence.  siuce a confession must be considered as giren. in its 
entirety. and the escnlyntory st:~temcnts do not co~istitute eridcncse by 
tlefelldnnt ill his to\\-n behnlf, and mi iustrnction that  such statements 
slionltl be scr~itinizetl because of defentlnnt's interest in the rcrtlict, is 
error. 

2. Criminal Law 4lf-Credibility of testimony by clefcndant in  his  own 
behalf. 

I t  is error for the court to charge that  defen(1:int's testimony slionld be 
scrntinized and receired with cantion in T-icv of defcl~dnnt's interest in 
the rerdict. withont adding that  if they find tlefcntlant \rurth)- iof bclief, 
t1ic.y sliol~ld gire as full credit to his testimony as any otlicr ~ r i t ~ ~ e s s ,  
~iot \ \ - i t l is ta~ldi~~g his interest. 

3. Homicide 4c, 21-Evidence of drunkenness is competent o n  question 
of premeditation and  deliberation. 

E\itlcnre of dcfendant'i drunken col~tlition a t  the tmc. of the liomicitle 
i? competei~t on the clue-ti011 of l)ren~cclitation mlil tlelil~cratiou, since if 
c1efentl:rnt i\ too ilitosic.:rtt'd to be c :~pai~le  of l~remcclitatiou and dt'11l)~r:~- 
tion Ile cminot be conrictetl of firht degree niurdt~r. lunles- tlic deliberate 
purl)ow to kill wa i  formed n hcn iohcr. though esccr~ted vhen  drunk. 

-\PPLAI, hy tlcfelidant from F i n l ~ y ,  E m e r g c n c ~ j  . J ~ l y e ,  at Xovember 
Term. 1936. of GASTOK. 

Criminal prosecution, tried upon indictment charging thc defmdant 
IT-ith the murder of his wife. Fannie E d n - a r k  

The deceased was killed on the night of 5 Xovemher, 1036. The 
evidence tending to connect the defendant with the homicide comes from 
a written confession in which the defendant sags h e  killed his  v i f e  with 
an axe, but i n  the same confession he states and reiterates that lie was 
drunk and did not know n h a t  he v a s  doing. The defendant offered 

no evidence. 
With  respect to the statements in the confession tending to show that  

the defendant was drunk, the court in its charge said to the jury:  "This 
is eridence offered by the defendant in his own behalf and the law says 
that  you shall 'take it v i t h  a grain of salt.' " Exception. 

And immediately following: "The State contends that  there was no 
evidence to show that  be was drunk that  evening outside of the exidence 
of the defendant-evidence made in his own behalf. The lam says that  
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you must take these statements with care and caution, because he is 
liable to testify to his own interest, . . . if a n~an ' s  life is a t  
stake." Exception. 

Verdict: Guilty of murder in the first degree. 
Judgment:  Death by asphyxiation. 
The defendant appeals, assigning errors. 

Attorney-General Seawell and Assistant rlftorney-Ge~eral iMcMullan 
for the State. 

Ernest R. Warren and Charles E. Hamilton, Jr., for defendant. 

STACY, C. J. I n  telling the jury that  they should take the exculpa- 
tory part  of defendant's confession "with a grain of salt," the learned 
judge was evidently under the impression that  the defendant had testified 
in his own behalf. I n  this he was mistaken. The defendant did not 
go upon the witness stand. The confession was offered in evidence by 
the State, and upon the confession the prosecution grctunded its case. 
S. 2). Cohoon, 206 N .  C., 388, 174 S. E., 91. The defend,mt was entitled 
to have the confession considered as given, in its entirety, with whatever 
views or theories it afforded. S. v. Jones, 79 N .  C., 630; 1 R. C. L., 585. 

I n  Burnett c. People, 204 Ill., 208, 68 A. S. R., 206, 66 L. R.  A, 304, 
the following instruction was held to be a correct statement of the law: - 
"The court instructs the jury that  where a confession of the prisoner 
charged with a crime is offered in  evidence, the whole o '  the confession 
so offered and testified to must be taken together, as well (as)  that  part  
which makes in favor of the accused as that  par t  whicl: makes against 
h im;  and if the par t  of the statement which is i n  favor of the defendant 
is not disproved by other testimony in the case, and is not improbable 
or untrue, considered in connection with all the other ttlstimony of the 
case, then that  part  of the statement is entitled to as much consideration 
from the jury as the parts which make against the defendant." 

Again, this original misapprehension seems to have led the court into 
another error. The jury was instructed to consider the '.evidence of the 
defendant," meaning the exculpatory statements in the confession, "with 
care and caution because he is liable to testify to his own interest . . . 
if a man's life is a t  stake." I t  is conceded in the State's brief that, had 
the defendant testified in his own behalf, this instructicn could hardly 
be said to meet the test laid down in  S. v. Ra!y, 195 N.  C., 619, 143 S. E., 
143: ". . . where a defendant, in the trial of a cr  minal prosecu- 
tion, testifies in his own behalf, i t  is error for the tr ial  csurt  to instruct 
the jury to scrutinize his testimony and to receive it with grains of 
allowance, because of his interest i n  the verdict, without adding that  if 
they find the witness worthy of belief, they should give as full credit 
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to his testimony as ally other witnesq, not~vithstanding his interest," 
citing in support of the position, S. v. Grallarn, 133 N .  C., 645, 45 S. E., 
514; 8. v .  Lee, 121 N. C., 544, 28 S. E., 552; S. v. Collins, 118 N. C., 
1203, 24 S. E., 118; 8. c. Hollotcczy, 117 K. C., 730, 23 S. E., 168, later 
quoted with approval in S. v. T.trilco.r, 206 X. C., 694, 175 S. E., 121. 

Evidence of the defendant's drunken condition a t  the time of the homi- 
cide was competent to be considered by the jury on the question of pre- 
meditation and deliberation. 8. c. Ross, 193 N. C., 25, 136 S. 'E. ,  193;  
S. v. English,  164 N. C., 497, 80 S. E., 73;  8. zq. - i l len,  186 N .  C., 302, 
119 S .  E., 504. 

Speaking to the question in 8. r .  X u r p h y ,  157 N. C., 614, Hoke,  J. ,  
delivering the opinion of the Court, sa id :  "I t  is very generally under- 
stood that  voluntary drunkenness is no legal excuse for crime, and the 
position has been held controlling in many causes in this State and on 
indictments for homicide, as in S. v. Wilson,  104 X. C., 868; 8. v. P o f f s ,  
100 N .  C., 457. The principle, however, is not allowed to prevail nhere, 
i n  addition to the overt act, i t  is required that  a definite specific intent 
be established as an  essential feature of the crime. I n  Clark's Criminal 
Lam, p. 72, this limitation on the more general principle is thus suc- 
cinctly stated: W h e r e  a specific intent is essential to constitute crirne, 
the fact of intoxication may negatiw its existence.' Accordingly, since 
the statute dividing the crime of murder into two degrees and in cases 
where i t  becomes necessary, in order to convict an  offender of murder 
in the first degree, to establish that  the 'killing was deliberate arid pre- 
meditated,' these terms contain, as an essential element of the crime of 
murder, 'a purpose to kill previously formed after weighing the matter' 
(8. c. B U L L S ,  143 N .  C., 658; S. v. U o u d e n ,  118 S. C., 1148)) a nlental 
process, embodying a specific, definite intent, and if i t  is shown that  an 
offender, charged with such crime, is so drunk that  he is utterly unable 
to form or entertain this essential purpose he should not be co~ivicted 
of the higher offense. I t  is said in some of the cases, and the statement 
has our unqualified approval, tliat the doctrine in question should be 
applied with g r ~ a t  caution. I t  doe5 not exist in reference to murder in 
the stsond clcgree nor as to manslsughter. Khar ton  on IIomicide 
( 3  Ed.), 810. I t  has been excluded in  well considered decisions where 
the facts show that  the purpose to kill was deliberately formed when 
sober, though it was executed when drunk, a position presented ill S'. T. 
Kale, 1 2 1  N .  C., 816, and approved and recognized in d r z t r ~ u r ~  c. 
Indiana,  123 Ind., 346, and i t  does not avail from the fact that an 
offender is, a t  the time, under the influence of intoxicants, unless, as 
heretofore stated, his milid is so affected tliat he is unable to form or 
entertain the specified purpose referred to." 

Fo r  errors, as indicated, a new tr ial  will be awarded. 
New trial. 
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(Filed 28 April, 1937.) 

Taxation a 4-S. C. Code, 1334 ( S ) ,  does not give special authority to 
count~ies to erect teacherages in connection wit11 consolidated schools. 

S. C. Code. 1334 (81, giving special authority to counties to issue hontls 
ant1 notes for the sl~ecinl purposes thcrei~i named, inclutling tlle erection 
:111tl pircliasc of sclloolho~isc~s. as ntlmiilistrntive agcxncjrs of the State, 
docs not grant special authority to issue bonds or notes for the erection 
and maintenance of teacherages in comlection wit11 consolidated rural 
schools, and where a proposed bond issue for this pnrplw has not been 
approvet1 by the majority of tlie qunlified voters of tlie comnty, mi order 
r~straining the issuance of tlle bonds is proper. 

Cosn-OR, J.. dissenting. 

, ~ I T L A L  by defeiidants from E r r i n ,  Sprc in l  J u d g c ,  at  March Special 
Term, 1037, of NECKLENRURG. 

Civil action to restrain the defendant Iioard of Commissioners of 
hfccklcnburg County from issuing bonds in the s11m of $96,000 to pro- 
vide eight teacherages for the rural  consolidated schools of the county. 

P u r w a n t  to the provisions of the County Finallce Act, cli. 81, Public 
Lan-s 1027, and subsequent amendments, the question was duly sub- 
mitted to a vote of the peoplc and carried by a majority of the votes 
cast, but not by a majority of the qualified voters. 

I t  i~ found as a fact that  in the premises the defendants '(are acting as 
an at inl inistrat i~e agency of the State . . . to p r o ~ i d e  a Sta te  
system of public schools according to the provisions of the Constitution." 

I t  is the purpose of the county board of education to charge the 
teachers, occup~ ing  said buildings, as rental, a sum sufficient to liquidate 
the intlebtedness during the life of the proposed bonds, ~vliich is to be 
thirty years. 

The court being of opinion that  110 authority has heen granted to 
3Ieclrlenburg County, as an  administrative iigency of the State, to pro- 
r ide teacherages for the schools in question, granted the injunction 
prayed for by the plaintiff. Defendants appeal, assigning error. 

H .  H a y w o o d  R o b b i n s  for p la in t i f f ,  appellee.  
J .  C l y d e  Xtancil l  and  H e n r y  E. F i s h e r  for de fendan t s ,  appel lants .  

STACY, C. J. The case turns on a single question. I t  is this : Does 
the special authorization to the counties of the State, ,is contained in 
section 8 of the County Finance ,4ct, Nichie's Code, 1334 ( a ) ,  to issue 
bonds and notes for the special purposes therein named, including the 
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"erection and purchase of  schoolhouse^^^ and their "necessary equip- 
ment," carry with i t  special authority to erect and maintain teacherages 
in connection with rural  consolidated schools? The tr ial  court answered 
the question in the negative. TITe cannot say there is error in this ruling. 

To hold as a matter of lam that  a teacherage is a part  of the necessarv - 
equipment of a rural  consolidated school would be to go farther than the 
General Assembly has gone, and, perhaps, entail some judicial engraft- 
ment. Greenbanks 7%. Boufwell, 43 T't., 207. The statute is not fraught 
with any dubiety of meaning. A teacherage, which is to be run  for 
profit and solely for the benefit of the teachers, is not included within 
its terms. As mas said in IIansen o. Lee, 119 Wash., 691, 206 Pac., 927, 
'(It is not necessary to cite authorities to support the statement that  
school districts and their directors have only such powers as are by 
statute g i ~ e n  them. A careful reading of all the provisions of statutes 
affecting this question . . . ~.hows that  they do not, either expressly 
or by reasonable implication, grant  any power or authority to school 
districts, . . . or to their board of directors, to erect dwellings for - 
the use of school teachers." 

The cases cited by the defendants, Adams .c. Xiles, 300 S. T. (Tes.  
Civ. App.), 211, and 170ung v. Linuood, 97 S. MT. (2d)  (Ark.), 627, 
are neither controlling nor directly in point. Indeed, the subiequent 
reversal of the A d a m  case, 35 S. M'. (2d) (Tex.), 123, would seem to 
make it more nearly an authority for the plaintiff. S o r  can the defend- 
ants derive any comfort from anything that  was said in Il'aylor c. Borrrd 
of Education, 206 N. C., 263, 173 S. E., 608, or Frazicr  v. Comrs., 194 
N. C., 49, 138 S. E., 433. 

On the record as presented, the judgment would seem to he corrwt. 
Affirmed. 

cox no^, J., dissenting: The judgment in this action is in accord with 
the opinion of the trial court that  the Board of Commissioners of Neck- 
lenburg County has not been authorized by the General Assembly of this 
State to issue bonds of Mecklenburg County for the purpose of providing 
funds for the erection of teacherages in certain school districts of said 
county, notn-ithstanding the finding of the board of education of said 
county, a p p r o ~ e d  by the said board of couin~issioners, that  said tracher- 
ages are necessary for the nlaintenance and operation of schools in said 
districts as required by the Constitution of this State. 

The General Assembly, by statute, has authorized the board of com- 
missioners of any county in this State, after compliance with all the 
provisions of the statute, to issue bonds of the countg for the purpose of 
p r o d i n g  furlds f o ~  the "erection and purchase of  schoolhouse^." S. C. 
Code of 1935, section 1334 (8) .  



I N  T H E  SUPREME COURT. 

There is in this State no statutory definition of thj: word "school- 
houses." I n  the absence of such definition, I do not think that  it can be 
held as a matter of law that  a teacherage is not a schoolhouse. On the 
facts found by the trial court in the instant case, I am of opinion tha t  
the Board of Commissioners of Mecklenburg County l-as authority to 
issue bonds of said county for the purpose of providing teacherages for 
the school districts of said county named in the resoluhion of the said 
board of commissioners. Accordingly, I think the judgment in this 
action should be reversed. 

GASTON COUNTY USITED DRY FORCES, ISCORI'ORATED, v. J. A. 
WILIiISS ASD R. B. BABISGTOS, JR., EXECLTORS ov THE ESTATE OF 

E. G. McLURD. 
(Filed 28 April, 1937.) 

1. Wills 8 4& 
h will speaks a t  the time of the death of testator, and if a t  that time 

there is no organization or entity answering the description and capable 
of taking the bequest, the bequest is void. even thong11 a corporation is  
tlitlreafter formed conforming to the description. 

2. Wills SSd-Absolute bequest without restriction or control over the  
beneficiary constitutes gift and does not create trust. 

A bequest to "any org:ulizi~tion which may be organizeql for the purpose 
of enforcing the prohibition laws" of the couiity may not be upheld as u 
trust so as to enable a corporation formed for the stipulated purpose ufter 
the death of the testator to take, since the bequest purports to vest sole 
ownership in  the legatee without restriction, and cunsitutes an absolute 
gift rather than a trust. 

APPEAL by plaintiff from Pless, J., a t  September Term, 1936, of 
GASTON. df i rmed.  

Action to recover a legacy under the mill of E. G. NtLurd ,  deceased, 
heard upon agreed statement of facts. 

The facts agreed were substantially these: The testalor died 24 No- 
vember, 1933, leaving a mill, which contained the fol owing bequest: 
"$1,000 to any organization which may be organized for the purpose of 
enforcing the prohibition laws in  Gaston County." On 1 January ,  1936, 
the defendants, executors, instituted action in the Superior Court of 
Gaston County for the purpose of obtaining the advice of the court 
with respect to the quoted bequest. This action, to which the residuary 
legatees were made parties, resulted in a judgment by Harding, J., tha t  
the legacy of $1,000 was void for uncertainty as to the devisee and as to 
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the purpose of the bequest, and in the judgment was recited the further 
finding that  a t  the time of the death of the testator there was no organi- 
zation in  existence capable of receiving such a devise, and no organiza- 
tion a t  that  time fulfilling the dmcription of the beneficiary of the 
bequest. Thereafter, on 29 February, 1936, a charter was applied for  
and issued, creating an  ordinary corporation in the name of "Gaston 
County United D r y  Forces, Incorporated," with authorized capital stock 
of 20,000 shares of par value of $1.00 each, showing subscription by 
the incorporators for four shares of stock. On 6 March, 1936, this 
action to recorer the legacy of $1,000 was instituted. Among the 
objects and purposes of the plaintiff corporation, set out in the charter, 
were the folloxving : "To promote and encourage the lawful enforcement, 
and to lawfully enforce and to aid and assist in enforcing by lawful 
means and measures the prohibition laws of S o r t h  Carolina now in 
force in the State and Gaston County." The corporation was author- 
ized to receive bequests and devises for the purposes of the corporation. 
The estate of the testator has not yet been fully administered. 

The court below held that  the plaintiff was not entitled to recorer 
under the facts agreed, and rendered judgment accordingly. Plaintiff 
appealed. 

-4. C'. J o n e s  for  p l a i n t i f ,  appe l lan t .  
J .  A. I l ' i l k ins  a n d  C h e r r y  4 I Io l lou ,e l l  for d c f e n d a n f s ,  appr l lees .  

DEVIK, J., after stating the case : The question presented for decision 
is whether the bequest of "$1,000 to any organization whicll may be 
organized for the purpose of enforcing the prohibition laws in Gaston 
County" is capable of adjudication as a valid testamentary disposition, 
entitling the plaintiff to recover the legacy. 

A will speaks from the death of the testator. At  the time of the 
death of E.  G. McLurd there was in existence no organization or entity 
answering the description in the bequest capable of taking. While the 
bequest seemed to contemplate an  organization to be thereafter formed, 
i t  was an  absolute bequest and did not purport to create a trust for a 
charitable purpose. Fo r  the validity of the bequest there must be a 
definite beneficiary. 68 C. J., 505, 528; 28 R. C. L., 3 3 2 ;  B r i d g e s  z.. 
Pleasan t s ,  39 N. C., 26;  St. J a m e s  v. B n g l e y ,  138 N .  C., 384; X c L e o t l  
1 ) .  J o n e s ,  159 N .  C., 74;  T h o m a s  v. C l a y ,  187 N. C., 778; E a r l y  z.. 
A r n o l d ,  119 Va., 500. 

I n  H e s t e r  2'. H e s t e r ,  37 N .  C., 330, a legacy "to some promising young 
man of good talents, of the Baptist order, to be selected by the executor," 
was held void for indefiniteness. The Court said:  "There is no person 
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wllo can claim it." '(The gif t  must be to such person, natural or arti- 
ficial, as can legally take." B r i d g e s  v. P l e a s a n f s ,  supra .  

I n  X c i f h  v. Scales ,  124 N .  C., 497, where a charitable trust was 
upheld, it  n.as sa id :  "If the object of the trust were indefinite, i t  would 
be ro id ;  otherwise where, as i n  this case, it is definite and the selection 
of the indiriduals to enjoy its benefit is left to trustees." 

The bequest to "any organization" mas to an  indefinite and nonexistent 
legatee, and was void for uncertainty. I f  regarded as the creation of a 
trust for a charitable or benevolent purpose, i t  is not one over which 
the court could assume jurisdiction or control, and for that  reason must 
fail. As was said by G a s f o n ,  J . ,  in H o l l a n d  1:. P e c k ,  37 N .  C., 255, 
"that can never be a trust which leaves anywhere an untontrollcd power 
of disposition." I n  X c d u l c y  v. W i l s o n ,  16 K. C., 276,  Chief Jus t i ce  
H e n d e r s o n  uses this language: "The validity of the devise depends on 
whcther the devisees are accountable to anyone for the execution of the 
t rus t ;  for if they are not, i t  is void." 

A bequest to an  organization which may be organized to enforce the 
prohibition l a w  would seem to infringe upon the duty oi' the constituted 
authorities. Bu t  if i t  be understood that  the purpose of the attempted 
bequest mas to encourage and assist law enforcement, the bequest mas a 
direct donation to an  uncertain and nonexistent donee, and, even if i t  
be held to hare  referred to the later ascertained and subsequently incor- 
porated plaintiff, i t  was a n  unqualified gif t  without restriction upon or 
control over the devisee. I t  would not constitute a trust (S t .  J a m e s  z.. 
B a g l c y ,  s u p r a ) ,  but vest ownership, if there had been one designated 
with sufficient certainty, capable of taking. 

The motives of the incorporators of the plaintiff sre i n  no way 
impugned. They were doubtless actuated by the wortl-y desire to use 
the fund designated in  the will for the purpose of ad~,ancing a cause 
believed to be for the public good. 

While the prior judgment of Judge Harding may not constitute an 
estoppel so f a r  as the plaintiff is concerned, it is persuasive that, before 
the plaintiff came into being, the bequest was adjudged in a proper pro- 
ceeding void for uncertainty and for want of a devisee. 

Fo r  the reasons stated, we conclude that  the bequest contained in the 
will of E. G. McLurd cannot avail the plaintiff, and t l i ~  t the judgment 
of the court below must he 

Affirmed. 
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STATE v. J O H N  CALLETT. 

(Filed 28 April, 1937.) 
1. Buggery 5 2- 

I n  tliis prosecution for buggery under C'. S.. 4336, the evidence of 
tlefr~~itl:lnt's gnilt i s  lrc,ld insufficient to be s~~bmitted to the jury. 

2. Indictment § 7- 
A crimc~ pnnishnl~le by tlcatl~ or iml?risontncnt in the State's Prison is a 

fc lnn~.  C. S.. 4171: and  an indictment the~rcfor mmst use the word "feloni- 
o11sly" or it is fatallg ilcfectirc. and sliould bc quashed or judgment 
arrested on motion of defendant. 

APPEAL hy defendant from Ir'omscazc, J., and a jury, a t  J anua ry  
Regular Term, 1937, of ?I~ECKLLNBUIIG. Reversed. 

The defendant was tried on the follon-ing bill of indictment : "The 
jurors for the State upon their oath prescnt, t ha t :  John Callett, late 
of the county of Irecklenhurg, on 1 6  l)ecerllher, 1936, with forre and 
arms, at and in the county aforesaid, did unla~t-fully and willfully 
coninlit the abominable and tletcstable crime against natusc, agaiiist the 
forill of the statute and in  such caqe made and provided against the 
peace and dignity of the State. , Solicitor." 

The defendant entered a plea of not guilty. The rerdict of the jury 
n as as follom : "The jury, after having been duly sworn a i d  impaneled. 
returned for their rerdict, findi the defendant guilty, n i t h  recolilrnencla- 
tion for mercy." Upon the rerdict the court below pronounced judgment. 

The defendant made numerous exceptio~ls and assignments of error 
and appealed to the Supreme Court. The material ones will bcl con- 
sider&-in the opinion. 

Attorney-General  Sealoell and d s s i s f a n f  A t forney -Genera l  X c X u l l n n  
f o r  f h e  S f a f e .  

A. A. T a r l f o n  for d e f e z d n n f .  

CLARRSOS. J. At  the close of the State's evidence and a t  the cloqe of 
all the eridence the defendart in the coilrt below made nlotio~is to dis- 
miss the action, or for judgment of nonsuit. C. S., 4643. The court 
below ol-erruled these motionq, and in tliis we think there was error. 

(1) The defendant Tvas indictrd for buggery, under C. S.. 4336. 
L l f t ~ r  a careful reriew of the eridence. n e  do not think i t  suficirnt to 
have been submitted to the jury. S. z.. Goodson, 107 S. C.. 798; S .  c. 
X o n f t r g u e ,  195 N. C., 20; S. 7.. C'arler, 204 1. C., 304. U a t h  the 
buggery statute, C. S., 4336, supra ,  the crime is punishable as follows: 
"He shall be imprisoned in the State's Prison not less than 5 nor more 
than 50 years." 



564 I N  T H E  S U P R E M E  COURT. [211 

(2 )  C. S., 4171, is as follows: ('A felony is a crime which is or may 
be punishable by either death or imprisonment in  the State's Prison. 
Any other crime is a misdemeanor." 

Since all criminal offenses punishable with death or imprisonment in 
a State prison were by this section declared felonies, indictments wherein 
there has been a failure to use the word '(feloniously," as characterizing 
the charge in  the latter class of cases, have been dec1ar:d fatally defec- 
tive. S. v. Jesse, 19 N .  C., 297; 8. v. Roper,  88 X. C., 656; S. v. 
Sk idmore ,  109 N.  C., 795; S. v. B r y a n ,  112 N. C., 848; S. v. Caldwell,  
112 K .  C., 854; S. a. Wilson, 116 N. C., 979; 8. v. #'law, 117 N. C., 
764; 8. v. IIolder, 153 X. C., 606; S. v. G o f f n e y ,  157 N. C., 624; S. v. 
Brinlcley, 191 N .  C., 702. But this principle does not hold good where 
the Legislature otherwise expressly provides. 

The indictment is fatally defective in not alleging "ft:loniously." As 
to the sufficiency of the bill i n  other respects, see S.  v. Ballangee, 191 
N.  C., 700. I n  the record is the following: "The defendant was called 
upon to plead to the bill of indictment before plea and before a jury 
was impaneled moved the court to quash the bill of indictment for defects 
appearing on the face thereof, for that  said indictment does not have 
sufficiently alleged law and facts as required by law. Motion overruled 
and defendant excepted and assigned error." 

The indictment should hare  been quashed, C. S., 4623, but the pris- 
oner lield for a proper bill. S. v. Sk idmore ,  supra. A motion could 
have been made by defendant in  arrest of judgment. S. v. Efird,  186 
N. C., 482. 

The latter aspect of the opinion, under (2) ,  is not material, as there 
was no sufficient evidence to have been submitted to {he  jury on the 
charge in the bill of indictment. We have written the well settled law 
so that  i t  can be followed i n  bills of indictment. 

For  the reasons given, the judgment of the court below is 
Reversed. 

J O H N  LOTVE v. C I T Y  O F  GASTONIA. 

(Filed 28 April, 1937.) 

1. Municipal Corporations 17- 
A caddy on a municipal golf course, offering his services to the players 

on the course, is at least an invitee, and the city is liable for injuries 
resulting from its failure to exercise reasonable care for his safety in 
maintaining a defective bridge across a crecbk on the course. 
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2. Municipal Corporations § 12- 
d municipality cannot avoid liability for injuries suffered by a caddy 

on its municipal golf course, as a result of its negligent failure to exercise 
reasonable care for his safety, on the ground that it owned and operated 
the golf course in the exercise of a governmental function. 

APPEAL by defendant from Rousseau ,  J., a t  J anua ry  Term, 1937, of 
Gas~ozr .  N o  error. 

This is an  action to recover damages for personal injuries which the 
$aintiff suffered when he fell from a small bridge across a creek on the 
golf course, which is owned and maintained by the defendant. 

At the close of the evidel~ce for the plaintiff, the defendant moved 
for judgment as of nonsuit. The motion was denied and the defendant 
excepted. The  defendant offered no evidence. 

The issues arising upon the pleadings were answered by the jury as 
follows : 

"1. Was the plaintiff i~ l jured  by the negligence of the defendant, as 
alleged in the complaint ? Answer : 'Yes.' 

"2. Did the plaintiff, by his own negligence, contribute to his injuries, 
as alleged in the answer? Answer : 'No.' 

"3. T h a t  amount, if any, is the plaintiff entitled to recover of the 
defendant as damages ? Answer : '$200.00."' 

From judgment that  the plaintiff recover of the defendant the sum 
of $200.00, and the costs of the action, the defendant appealed to the 
Supreme Court, assigning as error the refusal of the trial court to allow 
its motion for judgment as of nonsuit a t  the close of all the evidence. 

J .  L. E I a m m e  for p la in t i f f .  
E r n e s f  R. W a r r e n  for de f endan t .  

CONKOR, J. The evidence a t  the tr ial  of this action, considered in 
the light most favorable to the contentions of the plaintiff, mas sufficient 
to show facts on which the defendant is liable to the plaintiff for the 
damages which thc plaintiff sustained from the illjuries which he suf- 
fered, nhen  he fell from the small bridge across the creek on the golf 
course u hich the defendant owns and ~nainta ins  in Gaston County. 

The plaintiff a t  the time he was injured was on defendant's golf 
course as a caddy, offering his services to the players on said golf course. 
H e  wa5 a t  least an  invitee. B r i g m a n  v. Pislce-Carter Cons t .  Co., 192 N .  C., 
791, 136 S. E., 125. Fo r  this reason the defendant owed the plaintiff 
the duty to exercise reasonable care for his safety, while the plaintiff 
n a s  on its premises as a caddy. E c e r e f t  u. Cr'oodtcin, 201 N. C., 734, 1 6 1  
S. E., 317. The evidence n a s  sufficient to shorn that  the srnall bridge 
across the creek on defendant's golf course, near the first fairway, was 
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defective, as alleged in the complaint, and that  as plaintiff was in the 
act of walking across the bridge he fell into the creek. His  fall and 
resulting injuries were caused by tlie clefects on the bridge. These 
defects mere the result of the negligence of the defendant in the construc- 
tion and maintenance of the bridge. 

Defendant's contention on its appeal to this Court that  i t  is not liable 
to the plaintiff in this action because it o~r-ncd and maintained the golf 
course in the exercise of a governmental function, cam ot be sustained. 
See W h i f e  z.. City of Char lo f i e ,  a n t e ,  186, 180 S .  E., 402. 

There m-as no error in the refusal of the trial court lo allow defend- 
ant's motion a t  the close of all the evidence, that the action be disniiqsed. 
The judgment is affirmed. 

N o  error. 

MRS. A. P. RUCIiER v. SSIDER BROTHERS, IS(:., ET AL. 

(Filed 28 April. 1937.) 

1. Alppeal and Error $j 45b- 
Rt.fnsal of motion to strike from complaint allegations of negligence 

agai~ist defendant appcllnnt on the ground that they wcre conclusions of 
t l i ~  plcnder mid not supported by the facts alleged. iu. npheltl on antliority 
of Pciribc ~ t o i 1  z. G ~ c ~ I R D o I . ~ ,  203 N. C . ,  514 ; P. c.. 203 S. C.. 599. 

2. Appenl and Error § 58- 

Decision on x former appeal. upon conqitlcration of n motion to remove, 
tlint t l l ~  romplaiat allcgtvl joint negligence on tlic 1jn1't of defendnnts, 
tliilmsci of a demurrer entt.rr.d 1)s one defendnnt a t  the s~~b~cc l~ ien t  lienriiig 
on the ground that the complai~lt failed to state a cause of action against it. 

,\PPEAL by defendant Maner Notor Transit Company from Erc in ,  
LCpccial J u d g e ,  a t  February Special Term, 1037, of ~IECKLESBURG. 

C'iril action to recover damages for personal injuries alleged to have 
been caused by the joint and concurrent negligence of tlie defendants 
when a truck owned by Snider Brothers, Iac., and operated a t  the time 
by J. TIr. Kluttz, collided with a truck and trailer o ~ i n e d  by Maner 
Notor Transit Company, a d  operated a t  the time by 1)oyle Campbell, 
then immediately ran  into a third car or rchicle on the highway in which - " 

plaintiff Ivas riding as a guest, inflicting serious and perlnanent injuries. 
Motion to strike from the complaint, as amended, allegations of negli- 

gence against Xane r  Motor Transit  Conlpany on ground that  they are 
only conclusions of the pleader and not supported by the facts set out in 
the complaint. Overruled; exception. 

The Maner 11otor Transit C o m p a i i ~  appeals, assigning errors. 
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Carszcell d? E r c i n  for p l a i n t i f ,  appellee. 
C .  H .  Gocer, William T .  Col ' ingfon,  Jr.,  and H u g h  L. Lobdell for  

defendant Trans i t  Company ,  nppellnn f. 

STACY, C. J. T h i s  is  the same case t h a t  was before us, on petition to  
remore, a t  the  F a l l  Term, 1936, reported i n  210 N. C., 778. 

T h e  rul ing on the motion to s t r ike will be upheld on authori ty  of 
P e n l b ~ r f o ~ l  1 % .  Grc~rrsboro, 203 X. C., 514, 166 S. E., 396;  S. c., 205 S.  ('., 
599, 172 S. E., 196. Noth ing  n a s  said i n  Pool'ey c. Hickory ,  d l 0  K. C., 
630, 188 S. E., 73. or cTtrc.X.son 1 % .  B a n k ,  203 N .  C., 357, 166 S. E., 176, 
which conflicts with this view. 

On the  argument, appellant interposed a demurrer  ore t e n l r ~  ro the 
complaint on the ground t h a t  i t  does not s ta te  facts  sufficient to  constitute 
a cause of action against the  Maner  Motor  Trans i t  Company. T h e n  
the cases n e r e  here on the  former appeal,  i t  was said : "It is obvious t h a t  
plaintiff has  here alleged a cause of action based upon the joint and con- 
cur r ing  negligence of both resident and nonresident tort-feasors, a t  the 
same t ime and  place, and t h a t  the complaint does not show a separable 
controversy." Bucker  c. Snider Rros, 210 S. C., 777. True ,  this n a s  
said 011 consideratio11 of the motion to remove, but  i t  ~vonlrl seem to he 
sufficient to  dispose of the demurre r  ore fenzis. 

Affirmed. 

KATE F. ARSHER v. CITY O F  

(Filed 28 April. 1037.) 

1. JInnici~.al Corporations l+Evidence held to require submission of 
issue of contributory negligence in this action for fall on sidewalk. 

In  this action against a niunicipalitr to recover for injuries sustained 
by plaintiff in a fall caused by a defectire condition in a sidewalli, tlefend- 
:lilt elicited on cross-exaiiiil~atioii of  lai in tiff's n-itnessc's cridence that thc~ 
defpct rolild be seen from the strert while riding in an antomobile, and 
that n pcrson conld step over the defective l~lnce. Plaintiff introduced 
c~vitlencc that tlic defect conld not hare been seen ljy her in the (lark. 
II(,ld: The ericlence was sufficiently equivocal and contrndictory to require 
the slllrmission of an issue of conf ributory negligence to the jury. 

2. Segligence 5 1Db- 
The issue of contributory negligence muit he submitted to the jury if 

there is more than a scintilla of evidence on the issue. 

Contributory negligence, ex vi termini, implies that i t  need not be the 
sole proximate cause of the injury, and bars recovery if i t  concurs with 
the negligence of defendant in proximatcly causing the injury. 
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4. Appeal and Error § 46- 

Where a new trial is an-arcled on one exception, other exceptions relat- 
ing to matters not liliely to arise on a subsequent he:wing need not be 
considered. 

APPEAL by defendant from S m a l l ,  J., a t  November Term, 1036, of 
WAKE. 

Civil action to recover damages for personal injuries sustained by 
plaintiff when she fell on one of the public streets of the city of Raleigh, 
due to the defective condition of the sidewalk. 

The  record discloses tha t  on the night of 22 October, 1935, the plain- 
tiff was walking along the cement sidewalk on the west side of Glenwood 
Avenue, city of Raleigh, when "one of her feet suddenly caught under a 
section of the concrete sidewalk that  was several inches higher than the 
other section thereof," by reason of which the plaintifF was thrown to 
the ground and severely injured, her right a rm being broken or fractured. 

Thc defendant denied all allegations of negligence, pleaded contribu- 
tory negligence, alleging that  plaintiff failed to exercise reasonable care 
for her own safety, and elicited from plaintiff's witnesses the following 
on cross-examination: (1 )  C. H. Rogers, "You can see the broken place 
while riding in an  automobile along Glenwood Avenue if a person looked 
for it." ( 2 )  Elizabeth Coppedge, "We skated over it. . . . I t  was 
easy to step over if you were sure of your footing." ( 3 )  Mrs. Hunter,  
"I was always careful when I passed it. I didn't stop to look a t  it." 

There was evidence on behalf of the plaintiff tending to show that  she 
could not see the defective condition of the sidewalk in the dark. 

The court declined to submit an  issue of contributory negligence. 
Exception by defendant. 

The defendant, also, assigns error i n  that  plaintiff'!: physician was 
allowed to demonstrate certain testimony upon the person of the plaintiff 
by manipulating her arm and elbow in  the presence of the jury, causing 
demonstrations of pain and suffering by the plaintiff, and permitting the 
witness to comment on said demonstrations. 

The jury answered the issue of negligence in favor of the plaintiff, and 
assessed her damages a t  $7,500. From judgment on the verdict, the 
defendant appeals, assigning errors. 

D o ~ ~ g l a s s  & Douglnss  for p la in t i f f ,  appellee.  
C le in  B. H o l d i n g  for d e f e n d a n t ,  appe l lan t .  

STACY, C. J. The eridence on the issue of contributory negligence is 
not all one waF. I t  is sufficiently equivocal and contradictory to require 
its submission to the jury. D o y l e  v. Char lo t t e ,  210 N .  C., 709; W i l l i a m s  
a. Bus Co., ibid. ,  400, 186 S. E., 482; O l d h a m  v. R. R., ibid. ,  642. 
Compare (+aspre r.. A shec i l l e ,  207 N .  C., 821, 178 S. E., 1348. "A serious 
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and troublesome question is continually arising as to how fa r  a court 
will declare certain conduct of a defendant negligence and certain con- 
duct of a plaintiff contributory negligence and take away the question 
of negligence and contributory negligence from the jury. The right of 
trial by jury should be carefully prcscrred, and if there is any evidence, 
more than a scintilla, i t  is a matter for the jury and not the courtn-- 
Clarkson, ,T., in , I foscl~y 2;. R. R., 197 N. C., 628, 150 S. E., 184. 

The plaintiff's negligence, in order to bar a recovery, need not be the 
sole or exclusive proximate cause of tlie injury, for  this woultl exclude 
any idea of negligence on the part  of the defendant. i l far~gunz c. T T T 1 1 ~ -  

s fead,  202 N. C., 252, 162 S. E., 557; Smith v. R. R., 200 N. C., 177, 
156 S. E., 505; Dacis r.. Jef freys ,  197 N .  C., 712, 150 S. E., 48s ;  Lzrns- 
ford 2;. M f g .  Co., 106 N .  C., 510, 146 S. E.. 129. I t  is enough if it  toll- 

tribute to the injury. TVrighf v. Grocery Co., 210 N .  C.,  462, 187 S. E., 
564; Const.  Co. v. R. R., 184 S. C., 179, 113 S. E., 672. The very term 
"contributory negligence" ~ n :  ci t e rmin i  implies that  i t  need not be the 
sole cause of the injury. Fulcher 2.. Lbr.  C'o., 191 N .  C., 408, 132 S. E., 
9. Plaintiff may not rccorer when his negligence concurs with that  of 
the defendant in proximately producing the injury. W r i g h t  I > .  Grocery 
Co., supra, and cases there cited. 

There are other exceptions appearing on the record worthy of con- 
sideration, especially those addressed to the demonstrative testimony of 
plaintiff's physician, which is in excess of the matters considered in 
Fleming v. Hol leman,  190 S. C., 449, 130 S. E., 171, and is disap- 
prored elsewhere, 26 R. C. L., 1019; P e f e r s  1' .  Hockley ,  152 Ore., 434, 
53 Pac. (2d),  1059, but as they are not likely to arise on another hearing, 
present rulings thereon, which could only be anticipatory, and perhaps 
supererogatory, are pretermitted. P e m b e r f o n  u. Greensboro, 208 N .  C., 
466, 181 S. E., 258. 

New trial. 

STATE v. J. G. WILLIAbIS. 

(Filed 28 Spril, 1937. ) 

Indictment § 17-Furnishing final account showing credits and alleged 
shortage and accounts in defendant's hands held sufficient bill of 
particulars in this prosecution for embezzlement. 

The purpose of a bill of particulars is to afford defflndant a fair oppor- 
tmity to procure his witnesses and to prepare his dcfeiise as to the par- 
ticular transactions in which lie is accused, and to limit tlie evidence to 
the tmnsactiolls stated, and in this prosrcutioli of an insurance agent for 
embezzlement, the furiiishing by the State of accounts and records dis- 
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rlosing itemized credits and amountf due hy defendant to the i~luurance 
c o r n l ~ n y  rs 7rc.lrl :I sufficient compliaarc wifh an ortlrr theretofore entered 
rcqniring th r  State to  f n r n i ~ h  :I bill of pnrticl~lars. 

 ah^'^^^ by  defendant  f roni  Slnn71, J., a t  September Term,  1936, of 
T.t1<L x o  error .  

Tl i r~ defcntlant war charged with embezzlement. F r o m  jl~clglnent ini- 
posing sentence on rc.rtlict of guilty, the clcfcndant appealed. 

Al f t o r~~e , z j -C; rncrn l  Sr(rz(~e71 n ~ ~ c l  A s s i s f n n f  . l f f o r n c y - G ~ n e r n l  i l IcJIu l lnn  
for f h e  S tc t fc .  

llolcglncs tC. Dozrqlriss (curl IT ' .  L. Spencer f o r  t l c f e i ~ c l n u f .  

PEI~  C'URIUI. Defendant  n~sigi is  as  e r ror   he denial hy tlie court 
bclon- of hiq niotions fo r  continuance and for  mistr ia l  o 1 account of t h e  
fai lure  of tlie S ta te  to f u r n i J 1  a hill of particulars. I t  v x s  cliarged 
tha t  clrdcnrlant liad enihezzletl cer tain nioncy collectcd 1)y liini as agent 
fo r  an insurance company. ,It a pr ior  t e rm of court the preqiding judge 
1,nd tlirectetl the S ta te  to fu rn i sh  a bill of par t iculars  ~ e t t i n g  for th  t h e  
names of persons froni n liom money had bec'n collec*ted 1)y the defendant  
as  agent  fo r  the iniurallce conipany, together x i t h  the  dates and  amounts  
of such collectioiis v h i c h  v e r e  not remitted. T h e  recorcl shows t h a t  the  
S ta te  furnished defendant's counsel copy of the  final ac1:ount of defend- 
a n t  ~ v i t h  the ilisurance company, rercal ing all credits due defendant and 
his alleged shortage i n  money a f te r  such credits n ere d(>ducted, and t h e  
S ta te  also furnished copy of al l  of defendant 's weekly reports to  t h e  
insur;ince conipany for  tlie ent i re  period of l ~ i r  emplogmr~nt  of more t h a n  
tx-o yr'ars. and  also "a copy of defendant 's collectioil book sliowing al l  tlie 
more tltan fire l ~ ~ u i d r e d  policyltolders on defendant 's dellit, and  the  pre- 
miums due froni  each." 

I)efcndant's motions were denied on the  ground thai defendant had  
been furnislied sufficient bill of particulars. T h e  pilrIlose of a bill of 
pmt icu la rs  is  t o  nfYord tlie defendant a f a i r  opportunit;; to  procure h i s  
11-itnesses and to preparc his defenqe as  to tlie par t iculal  transactions i n  
~vliicli  lie is a c ~ i l m l .  and to l imit  the  cridcnce to  tlie transactions stated 
i n  the  particulars. S .  1.. R. R., 149 K. C., 5 0 8 ;  S. 2 .  Wadfortl ,  194  
S. C., 336; ,C. 2%. Rcnl, 199 S. C., 275;  S. r .  E ~ . c r h n r c l i ,  203 S. C., 610. 

Tlic part iculars  furnislietl to  the defendailt i n  the case a t  bar  seem t o  
coniplr full)- ~n-it11 tlie requirenient contained i n  the  oldel-, and  the  ru l ing  
of tlie court 1)elon- on this l ~ o i n t  n i i~e t  be sustained. 

The  esccptions to  tlie rulings of the  t r ia l  judge on ma1 ters of evidence 
a re  without substantial merit .  

I n  the  t r ia l  we find 
S o  error. 
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GROVER C. IVISSLOW, JR.. v. CAROLIS;\ COSE'EItESCE ASSOCIATIOS 
O F  THE S E V E S T H  DAY AUVESTISTS A N D  LUJII',ERSII?S'S J I r T U d L  
CASUAI.TT COMPANY. 

(Fi led  19 >lay,  1937.) 

1. Master and Servant 5 37-Compensation Act should be adniinistered so 
that en~ployer and employee receive benefits and protection of tlie act. 

Under the  Workmen's Coml)ens:rtion Act tlie employer, in esc.liai~gc for  
esc.lusive niid limited liability under tlie act ,  S. C. Code. SO81 ( r ) ,  coli- 
sents to pay claims where no l inl~il i ty existed before, a n d  the  employee, ill 
re turn  f o r  certainty and  celerity i n  obtaining tlie compensation provitletl ill 
t he  act ,  consents to g i r e  up  t r ia l  by jury and  the  possibility of a lnrgcr 
recovery, and  the  : ~ c t  should be :ltlniinistered by the  Indnstrinl  Con~niis-  
sion to  the  end t h a t  both tlie cniployer :nid employee, in view of tlicir 
mutual  concessions, shall  rweive  the  1)enefits and  enjoy the  protectioii of 
the  act. 

2. Master and Serrant s 40d- 

3. Master and Servant § 5Jd- 
Tht, constrnction :k11t1 ; ~ p p l i c : ~ t i o ~ ~  of rnles of : ~ d ~ l i i ~ ~ i s t r i ~ t i o i ~  of the  

Conl1)ensation Act, duly made : ~ u d  11romulg:~ttd by the  1ndus t r i ;~ l  Commis- 
sion in proceedings before i t ,  ordinarily a r e  final and  conclusive and  not 
s~ ib j ec t  to review by the colirts 011 apl~eul .  

The  fintlings of f a r t  by the  Indust r ia l  ('ommission in a ~)roc.cedi~ig' Iwfore 
i t  a r e  final and conclusive on :~l)l)t%l when supported by evitltsiice, the  review 
l)y the  Snpcrior Court being l i n~ i t cd  to mat ters  of law a])l)rnring in tlich 
record a s  certified by t hc  Commission. Compei~sation Act, section 60. 

5. Master and Servant 5 3%-Notice of appeal may be served on advrrst. 
parties within thirty days from award or receipt of notice thereof. 

Either  par ty  may appeal f rom tlie :~\\-ard of the  I i~dus t r i a l  Cornmishioil 
~vit l l in th i r ty  days f rom the  (late of the  award  or \\-ithi11 th i r ty  days f rom 
tlie receipt of notice of the  award  by registered inilil, :nid where :rl)pellanit 
causes notice of appeal to Iw served on the  adverse partics ~ ~ i t l ~ i i i  the  
thirtx-day period. the  notice :ki~cl scrvice a r e  suffic.ient. S. ('. (-'ole. 

( ~ ~ 1 1 ) .  

6. Same- 
An appeal f rom a n  award  of t he  Indust r ia l  Commissioi~ may be docketed 

in the  Superior Court  a t  any  t ime before o r  during thc  n e s t  e n h u n g  
regular te rm of the  Superior Court. 

S ta tu tory  provisions wi th  respect to  appenls f rom jadgmc.nts of justices 
of t he  peace do not coutrol appeals f rom awards  of the  Il ldustrial  Coni- 
mission. 
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8. Master and  Servant § 47-Requirement t h a t  claim be filed within one 
yea r  is condition precedent to  t h e  r ight  to  compensation. 

The provision of the Compensation Act. h'. C. Code, 8081 (ff), thnt claim 
for compensation must be filed with the Colnmission within one year from 
the accident is a condition precedent to the right of coml~ensation and not 
n ctatnte of limitation, and where claim has not heen filed or the Com- 
ndcsion has not acquired jurisdiction withi11 the one-year period, the right 
to compensation is barred. 

9. Master and  Servant § B5d-Superior Court held without authority t o  
modify finding tha t  proceeding was not begun o r  claim Aled in time. 

The rvidencc tended to s11ow that the employer did 11ot give notice of 
the accident to tlie inqurance carrier nntil more than clcven months after 
its occurrence, that the iasnrnnre carrier did not tmnvnit  said notice to 
the Industrial Commission nntil more than a year after the accident, and 
that claim for compensation was not filed v i t h  the Commission by the 
eniployee until some eighteen monthc after the acciclent. The Commis~ion 
found as  facts that the proceeding \vnc not begnn nor claim for compen- 
cation filed within the one-year period prescribed by the nct. N. C .  Code, 
SO81 (ff ) .  On appeal, the Superior Court modified the findings and con- 
clnded ns a matter of law thnt the filing of notice IT th the insurance 
c.nrrier, nnder tlie rnlec of the Commission, constituted filing of the claim 
with the Commiqcion H c l d :  The Superior Court mas ~\*ithout authority 
to modify or change the findinp of fact of the Commicaion, the constrnc- 
tion and application of rules of administmtion by the Commission being 
ordinarily conclnsire. 

APPEAL by  defendant Lumbermen's 3 Iu tua l  Casual ty Company f r o m  
JTnrris, ,T., a t  J a n u a r y  Term,  1937, of 1TT.4~x~.  Rererscd.  

This  is a proceeding f o r  compensation, v ~ l d e r  the  p~-oviqions of the  
S o r t h  Carol ina TTorkmen's Compensation -let,  f o r  a n  i n  jury by  accident 
ar is ing out of and  i n  the course of t h e  employment of the  plaintiff 1)y 
the defendant Carol ina Conference Association of tlie Serent l i  D a y  
A l d ~ - e n t i s t ~ .  T h e  defendant Lnmbermen's 3 Iu tua l  Casual ty Company 
was tlie insurance carr icr  of i ts  codefendant a t  the  da te  of the accident. 
Tlic accident and rcsnlting i n j u r y  to  the plaintiff occutrrd on 4 J u n e ,  
1934. Tlie first report of the  accident Iraq filed with the h 'or th Carol ina 
Indlisrrial C o m m i s ~ i o n  by tlie defendants on 28 J u n e ,  1935. N o  claim 
f o r  conipensation had  been filed with the  Indus t r ia l  C'ommission by the  
~ l a i i l t i f f  n r io r  to  t h a t  date. 

The  proceeding was begun before the S o r t h  Carol ina Indnstr ia l  Com- 
mission. Thereafter ,  on 3 December, 1935, the  Indus t r ia l  Con~miss ion  
recciwd f rom the plaintiff a n  application, i n  v r i t i n g ,  fo r  a hearing of 
the proceeding. P u r s u a n t  to  said application, and a f t w  due notice to  
all parties, the proceeding v a s  heard by Conln~issioner J u r n e y ,  a t  Golds- 
boro, S. C., on 24 Xarc l i ,  1936. O n  the  findingq of fact  and conclu- 
sions of l a x  made by  Commissionrr J u r n e v ,  a n  award was made  i n  t h e  
proceeding on 2 J u n e ,  1936. A t  the  reqnest of the c efentlants, duly 
made as  proricled by  statute, this award  was reriewed by  the  F u l l  Com- 
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~ l ~ i s q i o n  on 3 September. 1036. ,111 award v a s  made by the F u l l  Com- 
mission on 1 6  October, 1036. T h e  f in i l ing~  of fact ,  c o n c l n ~ i o n ~  of l a x ,  
and a n a r t l  of the  Fu l l  Cornnlisiion a re  as  fol lons : 

' (The F u l l  Commission directs tha t  the finding, of fact ,  concliliion\ of 
Ian-, and a ~ v a r d  of Commi~s ionc~r  I3urcn Juri l t>y be i t r ickcn out ancl t h a t  
there he suhititutcd i n  lieu thereof the fol loving : 

"1. T h e  parties to this l ~ r o c t ~ ~ d i i l g  a r e  1)01111d 1 ~ y  the proris ioni  of the  
Tort11 Carolina Torknien ' .  C"onlpcwration -let.  T h e  Lunlbcrmcil'q 
M i ~ t n a l  C'as~lalty Ciornl~any is the iniiiraiice carr ier  of the defsndant  
cnlployer, Carol ina C ' o n f c ~ s ~ i c c  , l i -oc ia t io~ i  of the S e ~ r n t l l  D a y  A i d -  
-, entist?. 

" 2 .  'The plaintiff G r o ~  e r  Ci. TTTin\1o~~-, J r . ,  ~ u f f e r ~ ( 1  a n  i n j u r y  by acci- 
(lent ar is ing out of and i n  the courie of h i i  ernploymcnt hy  the  
dcfcndant cniployer on 4 ,Tmie, 1934. r e ~ l i l t i n g  i n  a long period of tcinpo- 
r a v  total tliiahility. and i n  all likclihootl resulting n l a  i n  .ome 1 clrma- 
~ l c n t  disability. 

"3. T h e  defendant emplover had  notice of the accident a i d  r e ~ l d t i n g  
i n j u r y  wfferecl hy the plaintiff miployee inlrnetliatel- af ter  the occnr- 
rence of the  same. T h e  tlefendant ins~ l rancc  carr ier ,  lio~\-ever, llad no 
notice of the accident and resulting i n j u r y  f o r  some elevcn n i o ~ i t h i  a f te r  
the occiurcnce of the same. 

"4. S o  report  of the accitlent a i d  the requiting i n j u r y  suffcrrd by the 
plaintiff emplcyee n as filcd nit11 thc I n d u i t r i a l  ('o~nnlission until  a f te r  
thc eupirat ion of one year  f r o m  the date  of the  arcident and r e w l t i n g  
i n ~ u r y .  

"5. .I report  of the accident a i d  the  resulting i n j u r y  buffered by the  
plaintiff TI acl madc  by the tlefc.ndani c n l p l o ~ e r  to  the dcfeiltlant i n s i n a i ~ c e  
carr ier  some s e w n  or eight days before the expiration of one year  f rom 
the ilatc of the  accident and  resulting injury.  

" 6 .  *I claim f o r  compeilsation for  his i n j u r y  was filcd u i t h  the Indus-  
t r ia l  C'ommission by the plaiiltiff on 3 Deccniber, 1935, more t l ~ n  one 
year  a f t r r  the date  of the accident and his reiulting injury.  

'(7. T h e  defendant insurance carr ier  receired a report  of the accident 
f r o m  the defendant employer on F o r m  19, as  approved by the I n t l n s t r ~ n l  
('oinniission, on 28 May,  1935. T h e  defendant cmploycr talked n i t l i  the  
tlefrntlant insurance carr ier  fo r  the  fir-t t ime on 17  Alap, 1935. 

"The provisions of ~ e c t i o n  24 of the sorth Carol ina TTorkmen's Com- 
pensation ,\ct (1. C. Code of 1935, section 8081 Iff]) ,  a rc  mandatory,  
and no claim having  been filed v i t h  the Indus t r ia l  Corninissioil i n  this  
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proceeding within one year from the date of the accident, and the result- 
ing injury suffered by the plaintiff, unless something appears to change 
the result, the claim of the plaintiff for conlpensation is forever barred. 
ITrrn?y c. IT'oolen Llfills, 205 N. C., 782, 172 S.  E., 487. 

"Whether the provision of section 24 is a condition annexed to and 
forming a part  of the right to maintain a claim for comyensation, or is a 
statute of limitations, has not, so f a r  as we are aware, been finally deter- 
mined by the courts of this State, and we will not go into a discussion 
of that  subject a t  this time. 

"If, however, compliance with section 24 be considerei as a condition 
a n n e x d  to and forming a part  of the right to maintain a claim for com- 
pensation, it must be borne in inind that  such right did not exist a t  
conimon law. and exists solely by virtue of the Workmen's Compensation 
Act, and is analogous to C. S., 160, giving a cause of action for wrongful 
death. I n  that  case, the effect of section 24 would be determined by 
decisions of the courts of this State as to the effect of C. S., 160, by 
~ i r t u e  of which an  action to recover damages for wrongful death may be 
maintained only if begun within one year from the date of the death. 
Otherwise, there is no right of action. 

"There is a clear distinction between a statute conferring a right, with 
a condition annexed to and forming a part of the right, and a statute of 
limitation which affects the remedy only. The former s not subject to 
disabilities and excuses which are applicable to an  ordmary statute of 
limitation, and is not affected even by fraud.  37 Corpus Jur is ,  sec. 5, 
page 686; T a y l o r  I ? .  I r o n  CO., 94 IT. C., 535; Best c. Kir l s for~ ,  106 S.  C., 
205; I lnn ie  c. Penland ,  193 S. C., 800; Curlee L) .  P o w e r  Co., 205 N. C'., 
644. 

"If the provisions of section 24 of the Workmen's Compensation Act 
be considered a statute of limitation, nothing else appearing, and no 
claim having been filed with the Industrial Commission within one year 
from the date of the accident, the right of the plaintiff to proceed under 
the provisions of the Workmen's Compensation Act is balred. However, 
the plaintiff contends that the carrier defendant is by ~ t s  act and con- 
duct estopped to plead the provisions of section 24, but under the facts 
as found we do not concur in  this contention. There was no express 
agreenlent on the par t  of the carrier defendant not to plead the statute 
of limitation, nor was there anything in the acts or conduct of the carrier 
or cinployer, or any of their agents, ~vliich would in  our opinion make 
a plea of the statute of limitation inequitable. V'ilson a. Clement  C'o., 
207 N. C., 5-11. 

"For the reasons stated, we are of the opinion that  any right vhich 
the plaintiff may hare  had to compensation is forever barred by the 
provisions of section 24 of the S o r t h  Carolina Workmen's Conlpensation 
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Act, and that  an  award of compensation cannot be made in this proceed- 
ing by the North Carolina Industrial  Commission. The claim is there- 
fore denied. 

"There seems to be much merit in the claim for compensation in this 
case, and it is unfortunate that  the plaintiff has slept on his rights." 

The plaintiff appealed from the award of the Full  Commission to the 
Superior Court of Wayne County. 

I- apt time, the defendant Lunil)ermenls Nutual  ('asnaltg Company 
filtered a special appearance in thr Superior Court of T a y n e  County 
and m o d  that the appeal be dismiv+sd, on p o u n d s  set out in its motion, 
which via.; in writing. The motion was heard a t  J anua ry  Term, 1937, 
of said court, when an ortlcr was made denying the motion, as follon-s : 

"This cause coming on to be heard a t  J anua ry  Term. 1937, of the 
Superior Court of K a g n e  County, before his Honor, TT'. C. Harris ,  
Judge, upon the special appearance and nlotion to disnliii plaintiff's 
appeal from the award of the S o r t h  Carolina Industrial Conimission, 
denying conlpensation in this proceeding, of the defendant L~~nl l~crnien ' s  
Nutual  Casualty Company, through its attorneys, I inark & Ruarli, and 
being heard, the court finds the following facts : 

"I. The award of the North Carolina Industrial Conimission from 
IT-hich this appeal was taken was promulgated by the said Industrial 
Comnlission on 16 October, 1936. 

"2. Said award mas forwarded to Nessrs. Langston, Allen & Taylor, 
attorneys for the plaintiff Grover C. Winslow, J r . ,  by registered mail, 
and was delirered to the said Langston, Allen 6: Taylor on 17 October, 
1936. 

"3. Sot ice  of appeal from said award \\as first served on defendant 
Lumbermen's hlutual Casualty Company on 31 October, 1936. 

"4. The record of appeal as certified by the Industrial Con~mission 
was docketed in the Superior Court of Wayne County on 12 December, 
1936. 

" 5 .  Service of the notice of appeal 1%-as accepted and further notice 
and all time waived on 9 Norernber, 1936, by the defendant Carolina 
Conference -Issociation of the Seventh Day Adrentists. 

"6. The first term of the Superior Court of Wayne County subsequent 
to the award of the h'orth Carolina Industrial Coininission in this pro- 
ceeding, from which the plaintiff appealed to haid court, convened on 
30 Kovember, 1936, same being a two weeks term for the trial of both 
criminal and civil actions. 

"7. Before the judgment in this appeal was signed, but after the court 
had announced a t  the conclusion of the argument on the motion to dis- 
miss, that  it  would deny said motion, the appeal was argued before the 
court on its merits. 
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"8. No motion to dismiss the appeal from the award of the North 
Carolina Industrial Commission in this proceeding has heen made by the 
defendant Carolina Conference Association of Seventh Day Adventists. 

"9. Special appearance mas made and motion to diiimiss the appeal 
entered by the defendant Lumbermen's Mutual Casualty Company on 
8 January, 1937, as appears in the record. 

"On the foregoing facts, the court being of opinion that the notice of 
appeal was properly served and that the appeal mas duly and properly 
docketed in this court, in apt time, and that the plaintiff was not guilty 
of laches in perfecting his appeal, and that said appeal is properly 
constituted in this court, it is therefore ordered and acljudged that the 
motion to dismiss the appeal be and the same is denied." 

The defendant Lumbermen's Mutual Casualty Compaiy duly excepted 
to the order denying its motion that the appeal of the plaintiff be dis- 
missed. 

Thereafter judgment was rendered as follows : 
"This cause coming on to be heard at the January Term, 1937, of the 

Superior Court of Wayne County, upon tht: appeal hen in  of the plain- 
tiff Grover C. Winslow, Jr., from the award of the Korth Carolina 
Industrial Commission, before his Honor, W. C. Harri~i, Judge holding 
the courts of the Fourth Judicial District, and being heard, the plaintiff 
being present through and represented by his counsel, Berkeley & Colton, 
attorneys, and Langston, Allen & Taylor, attorneys, and the defendant 
Lumbern~en's Mutual Casualty Company being present through and 
represented by its counsel, Ruark & Ruark, attorneys, tEe court modifies 
and amends certain findings of fact made by the Korth Carolina Indus- 
trial Commission in this proceeding, and strikes out arLd substitutes in 
lieu thereof, certain other findings of fact and conclusions of law, so that 
the findings of fact and conclusions of law as made by this court are 
as follows : 

"1. The defendant Carolina Conference Association of the Seventh 
Day Adventists, employer, has not appealed from any finding of fact 
or conclusion of law, or from the award in this proceeding made by the 
North Carolina Industrial Commission since the institution of this pro- 
ceeding before the said Industrial Commission. 

"2. The parties to this proceeding are bound by the provisions of the 
North Carolina Workmen's Compensation Act, and tke Lumbermen's 
Mutual Casualty Company is the insurance carrier of the defendant 
employer. 

"3. The plaintiff suffered an injury by accident arising out of and in 
the course of his employment by the defendant Carolina Conference 
Association on 4 June, 1934, resulting in disability for a long period 
of time. 
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"4. The defendant employer had notice of the accident and the result- 
ing illjury suffered by the plaintiff employee immediately after the oc- 
currence of the same. The defendant insurance carrier, however, had 
no notice of the accident other than such constructire notice as it may 
have had through the notice to the defendant employer, for some eleven 
months after the occurrence of the accident. 

"5. S o  actual physical report or claim was filed with the North Caro- 
lina Industrial Comnlission, other than the report filed with the defend- 
ant  iilsurance carrier on behalf of the plaintiff employee, for  transmis- 
sion by the said carrier pursuant to the instructions and rules of said 
Industrial Conlmission; but the defendant employer had due and actual 
notice of the accident and resulting injury to the plaintiff employee on 
5 June,  1934, and the defendant insurance carrier had such notice on 
22 May, 1935. Form 19 (being Exhibit 5, appearing in  the record of 
this proceeding as certified by the North C'arolina Industrial Commis- 
sion) was received by the defendant insurance carrier from the defendant 
employer, a t  Greensboro, X. C., on 2S Nay,  1935, and was transmitted 
by said insurailce carrier to the Kor th  Carolina Industrial Co~nniission 
on 27 June, 1935. 

"6. Pr ior  to the date of the accident and resulting in jury  to the plain- 
tiff employee, to wi t :  4 June, 1934, the North Carolina Industrial Com- 
mission had prescribed and promulgated a rule requiring that  the report 
of an  accident and injury to an  employee on Form 19 must be trans- 
mitted by the employer through his insurance carrier to the Industrial 
Commission. (See Exhibit 5, appearing in  the record in this pro- 
ceeding. ) 

"On the foregoing facts as found by the court, the court makes the 
following concl&ions of law : 

L. 

"1. The defendant insurance carrier had constructive notice of the 
accident and the resulting in jury  to the plaintiff employee from 5 June,  
1934, to 22 May, 1935, the date a t  which i t  had actual notice of said 
accident from the defendant employer. 

"2. The court is of the opinion and concludes that  the filing of Form 
19 with the defendant insurance carrier by the defendant employer on 
28 May, 1935, constituted a filing of said Form 19 with the North Caro- 
lina Industrial Commission as of that  date. 

"3. The court is of the opinion and collcludes that  the filing of said 
Form 19 with the defendant insurance carrier constituted a filing of the 
claim of the plaintiff employee for compensation for the injury suffered 
by him on 4 June,  1934, with the North Carolina Industrial Commission 
as contemplated by the provisions of the North Carolina JTorkmen's 
Compensation Act and the rules prescribed and promulgated by said 
Industrial Commission; and that  said claim was filed with the North 
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Carolina Industrial Comnlission within one year from the date of the 
accident, to wi t :  4 June,  1934. 

"4. The  court is of the opinion that  section 24 of the North Carolina 
Workmen's Conlpensation . k t  (S. C. Code of 1935, section 8081 [ff]), 
is a statute of limitations and is not a statute prescribing a condition 
annexed to the right to claim compensation, and that  foi- that  reason the 
requirements of said section can be waived. 

" 5 .  The court further finds as a fact and as a conclusion of law that  
the ac.t of the defendant insurance carrier in holding Form 19 in its 
possession from 28 Nay,  1935, until after the expiration of one pear 
from the date of the injury, and in failing to transmit the same to the 
North Carolina Industrial Comnlission before the expiration of said year 
was inequitable and constituted a waiver by the said defendant of its 
right to plead the statute of limitation in har of plaintiff's recorery in 
this proceeding. 

"It  is now therefore, on the foregoing findings of fact and conclusions 
of l a r ,  considered, ordered, and adjudged that  the clairr of the plaintiff 
employee for compensation in this proceeding was duly filed with the 
North Carolina Industrial Commission within one year after the acci- 
dent resulting in  injury to  the plaintiff employee, and that  if i t  were not 
so filcd the defendant Lumbermen's RIutual Casualty Company has 
waived its right to plead the statute of limitations, and is equitably 
estopped by its conduct to plead said statute. This proceeding is re- 
manded to the North Carolina Industrial Commission for an  award in 
accordance with this judgment. 

" I t  is further adjudged that  the defendant insurance carrier pay the 
costs of this appeal." 

The defendaGt Lumbermen's Mutual Casualty Company excepted to 
the judgment and appealed to the Supreme Court, assigning as error the 
order of the court denying its motion that  the appeal bcl dismissed, and 
the judgment as signed by the court. 

Lnngsfon, Allen (e. Taylor and Scott B. Berkeley for plainf i f .  
Ruark Le. Run& for defendant. 

CONNOR, J. A careful study of the provisions of the North Carolina 
Workmen's Compensation Act (chapter 120, Public .Laws of S o r t h  
Carolina, 1929, as amended, chapter 133-A, R. C. Code of 1935), shows 
that  it mas the purpose of the General Assembly of this State, in pro- 
viding for compensation for an  employee who has suffert.d an  injury, or  
for  the dependents of an  employee who has suffered d e ~  th, by accident 
arising out of and in the course of his employment, w i thmt  fault  on the 
part  of the employer, where both the employee and the employer have 
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accepted the provisions of the act, and are therefore bound by said pro- 
visions, that  the North Carolina Industrial Commission, created by the 
act for  that  purpose, shall administer its provisions to the end that  both 
employee and employer shall receive the benefits and enjoy the protection 
of the act. The act contenlplates mutual concewions by employee and 
employer; for that  reason, its validity has been upheld, and its policy 
approved. See Conrad c. C o o k - L ~ ~ c i s  Foundry  C'o., 198 S. C., 723, 
153 S. E., 266. I n  the opinion in  that  case, Adorns, J., says: 

" In  construing the word 'accident' as used in the Compensation Act, 
we must remember that we are not administerilig the law of negligence. 
Under that  law an  employee can rrcover damages only when the injury 
is attributable to the employer's want of due care;  hut the act under 
consideration contains elements of nlutual concession between the em- 
ployer and the employee by which the question of negligence is elimi- 
nated. Both had suffered under the old system, the ernployer by heavy 
judgments, the eniplo~ee' through old defenses or exhaustion in wasteful 
litigation. Both wanted peace. The master in exchange for limited 
liability was willing to pay on some claims in the future where in the 
past there had been no liability a t  all. The servant was willing not only 
to gix-e u p  tr ial  by jury, but to accept f a r  less than  he had often 3~011  

i n  court, provided he was sure to get the small sum without haying to 
fight for it. Ster t z  v .  I ~ i d u s f r i u l  Ins .  Commission,  91 Wash., 585, 158 
Pac., 856." 

I t  is provided in the act that  ('the rights and remedies herein granted 
to an  employee when he and his employer have accepted the provisions 
of this act, respectiwly, to pay and accept conlpensation on account of 
personal in jury  or death by accident, shall exclude all other rights and 
remedies of such employee, his personal representatives, parents, de- 
pendents, or next of kin, as against his employer a t  common law, or 
otherwise, on account of such injury, loss of service, or death." Chapter 
120, Public Laws of S. C., 1929; section 11, S. C. Code of 1935, section 
8081 ( r ) .  

T o  make its purpose that  the North Carolina Workmen's Conlpensa- 
tion Act shall be administered exclusively by the North Carolina Indus- 
trial Commission effective, the General Assembly has emponered the 
said Industrial Commission "to make rules, not inconsistent with this 
act, for  carrying out the provisions of the act," and has provided that  
"processes and procedure under this act shall be as summary and simple 
as reasonably may  be." Section 54. The Xor th  Carolina Industrial 
Commission has the power not only to make rules governing its admin- 
istration of the act, but also to construe and apply such rules. I t s  con- 
struction and application of its rules, duly made and promulgated, in 
proceedings pending before the said Commission, ordinarily are final and 
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conclusive and not subject to review by the courts of this State, on an 
appeal from an award made by said Industrial Commission. 

Where a proceeding for compensation under the provisions of the 
Korth Carolina TTorkmen7s Compensation Act has been duly instituted 
before the Nor th  Carolina Industrial Commission, and an award has 
been finally made in the proceeding by the said I n d u s t r ~ a l  Con~mission, 
the findings of fact  made by the said Cornmiision in support of its award 
are final and conclusive, where there was evidence sufficient to support 
the findings. Ei ther  party to the proceeding, within thir ty days from 
the date of the award, or within thir ty days after receipt of notice of 
the award, which may be given by registered mail, may appeal from the 
award to the Superior Court of the county in which the accident oc- 
curred. On such appeal, the Superior Court has no po1v.r to review the 
findings of fact by the I n d ~ ~ s t r i a l  Commission. I t  call consider only 
errors of law appearing in  the record, as certified by the I idustr ial  C'om- 
nlis~ion.  Section 60. Tlie statutory provisions to this effect have been 
coilsistently and uniformly recognized by this Court. Se. M n y z e  1 % .  For-  
?sf City, 207 X. C., 168, 176 S. E., 270; Bryson  1 . .  Lilnzber C'o., 204 
S. C., 665, 168 S. E., 276; Moore 2%. Drug CO., 206 S. C., 711, 175 S. E., 
96;  6 , q n a n  T .  X o t o r  Co., 203 X. C., 108, 164 S. E., 729; TYimbish v. 
Detecf ire  Co., 202 N. C., 800, 164 S. E., 344; IT'illiam,i. z.. T h o m p s o n ,  
200 S. C., 463, 157 S. E., 430. S. C. Code of 1935, section 8081 (ppp) .  

These statutory provisions are obviously not applicable to a motion by 
an appellee in the Superior Court, that  the appeal be dismissed. I11 the 
instant caae, however, on the facts found by the judge, there was no 
error in his refusal to allow the motion. 

The award was made on 16 October, 1936. Notice of the award was 
duly serred on attorneys for the plaintiff on 17 October, 1936. Within 
thir ty days thereafter, the plaintiff caused notice of his appeal to be 
serred on each of the defendants. Such notice was in compliance with 
the provisions of the statute, The contention of the defendant Lumber- 
men's Mutual Casualty Company, on this appeal, to the contrary is not 
supported by the decision of this Court i n  Higdon v. Light Co., 207 
N. C., 39, 175 S. IE., 710. I n  that  case it was held that  "the carbon copy 
of a letter from the secretary of the Industrial Commission to the attor- 
ney for the defendant cannot be construed as a compliance with the 
applicable statutes." I n  the instant case, i t  was found by the judge that  
notice of plaintiff's appeal was served on the defendant Lumbermen's 
Mutual Casualty Company on 31 October, 1936. Both the notice and 
the service were sufficient. 

Pursuant to his notice of appeal, and a t  the request of the plaintiff, 
the Industrial Conlmission caused a transcript of the recclrd in this pro- 
ceeding to  be made, and thereafter transmitted the said transcript, duly 
certified by its secretary, to the Superior Court of Wayne County, where 
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it was docketed on 12 Dccemher, 1036, before the expiration of the next 
ensuing term of said court. I n  the abcence of any requirenlent of the 
statute as to the time nitliin n.hich a transcript of the record in a pro- 
ceeding before the Industrial Comnliqiion must he docketed in the Supe- 
rior Court, when there has been an appeal froni the ana rd  of the C'onl- 
iniiiioli in sucli proceeding, ai: authorized by the statute, such docketing 
a t  ally time before tlic  con^ elling of the n e ~ t  eniuing regular tenri of the 
Supcrior Court, or hefore said time has expired, i \  sl~ficieiit to perfert 
the appeal. T l ~ e t l i e r  in a proper case the Industrial Commission may 
by an order in tlie proceeding extend the time for the transmiiqion of tlie 
transcript and the docketing of the appeal in the Superior Court, nred 
not be considered on this appeal. Statutory ~ ~ r o ~ i i i o n s  with re,pect to 
appeals froni judgments of ju\ticei of the peace to the Superior C'ourt, 
where the trial must be rle no170, are not controlling wit11 rr.pect to 
appeals from awards of tlie Industrial  ('ommission to thc Superior 
C'ourt. vhere only errors of law appearing in the record may be con- 
sidered. 

There is no error in the order of the judge in tlir ini tant  cai:e refucil~g 
to allow defendant's motion that  the appeal of the plaintiff from the 
a~varrl of the Industrial C'ommission to the Superior C'ourt of n 'ayne 
County be d i s n i i s d .  The appeal was duly and properly dock&d in 
the Superior of TTayne ('ounty, on 1% Ueccnlber, 1036. 

The Industrial C'ornmisiioli, in support of its ana rd  denying plaintiff 
compe~~sat ion  in this proceedilig on the facts found by the Conm~ission, 
concluded a, a matter of law that  by virtue of the prmisions of bcrtion 
2-2, chapter 120, Public Lavs  of North Carolina, 1920, S. C. ('ode of 
1935, vction SO81 ( f f ) ,  plaintiff's right to cotnpensation for the illjury 
I!-hich Ile suffered on 4 June,  1931, was barred for the reason that his 
claim for compensation n a s  not filed n i th  the Indubtrial ('oniini~sioii 
vitliin one year after  the accident. On plailitiff's appeal from this 
ana rd  to the Superior Court of Wayne C'ounty, this cvnclr~sion of law 
v a s  rewried by the judge of said court, for that (1) if the l)rorisions 
of section 24 shall be construed as annexing a condition precedent to the 
right of compensation, and not as a qtatute of limitation, on the facts 
found by him, the claim of the plaintiff for compensation wab f i l d  with 
the Industrial Corrimission within one vear after the accident, and was 
therefore not barred; or ( 2 )  if the said provision dm11 he conitrued as 
constituting a statute of limitation, on the facts found hy him, the de- 
fendant insurance carrier, by its conduct in failing to transmit Form 19, 
after the same had been signed by the defendant employer, and for- 
warded to said insurance carrier before tlie expiration of one ycar from 
the accident, to the Industrial Cornmission, until after the expiration of 
one year from the accident, was estopped to plead the statute in bar of 
plaintiff's right to compensation in this proceeding. 
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Section 24, chapter 120, Public Laws of North Carolina, S. C. Code 
of 1935, section 8081 (ff), is as follows: 

"The right to compensation under this act shall be forever barred 
unless a claim be filed with the Industrial  Con~mission within one gear 
after the accident, and if death results from the accident, unless a claim 
be filed with the Comnlissioner ~ r i t h i n  one year thereafter." 

After careful consideration of the question, which has not been hereto- 
fore decided by this Court, we are of the opinion and hold that  the pro- 
visions of section 2.1: constitute a condition precedent to the right to com- 
pensation, and not a statute of limitation. Fo r  this reason, where a 
claim for compensation under the provisions of the S o r t h  Carolina 
Workmen's Act has not been filed with the Industrial Coinmission within 
one year after the date of the accident which resulted in the injury for 
which compensatioil is claimed, or where tht, Industrial Commission has 
not acquired jurisdiction of such claim within one year after the date 
of such accident (see IIardisoa c. EIampto?l,  203 S. C., 157, 165 S. E., 
355), the right to compensation is barred. 

I n  the instant case, the Industrial  Comnlission has found as facts 
(1)  that  the proceeding was not begun, and ( 2 )  that  the claim of the 
plaintiff for  conlpensation mas not filed with the Commi~;sion until after 
the expiration of one year from the date of the accident. These findings 
of fact are final and conclusive. The  judge was without power to 
modify, change, or strike out these findings. On these findings of fact 
there is error i n  the judgment remanding the proceeding to the Indus- 
trial Commission for an  award in accord wit11 the judgnlent. The award 
of the Industrial Commission should have been affirmed. 

The judgment of the Superior Court on this proceedin!; is 
Reversed. 

GURSEY P. HOOD, COMMISSIONER O F  BSXI iS  O F  T H E  STATE O F  
NORTH CAROLINA, ON RELATION OF UNITED B A N <  & TRUST COM- 
P A N T ;  G U R S E T  P. HOOD, COM\IMISSIOKEIZ O F  BANKS O F  T H E  
STATE OF NORTH CBROLIXA, ON RELATIOS OF T H E  UXITED BASK 
& TRUST COMPANY; AND W. P. DYER, JR. ,  LIQUIDATIXG AGEXT OF 

T H E  UNITED BANK & TRUST COMPANY, v. RICHAR13SOS REALTY, 
ISCORPORATED, J. C. IVATKINS, AND 17'. F. ROSS. 

(Filed 19 May, 1937.) 

1. Appeal and Error Cj 45f- 
Upon appeal from judgment sustaining a demurrer, the complaint and 

exhibits attached thereto will be examined to determine the sufficiency of 
the pleading to constitute n cause of action against demurring defendant. 
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2. Pleadings 3 20- 
h demurrer admits facts properly alleged aside from deductions of the 

pleader, and requires that  tlie pleading should be liberally construed. 

3. Banks and Banking 5 16- 
The complaint in this action i s  lreld sufficient, a s  against demurrer, to 

allege that  defendant was the renl or  beneficinl owner of shares of stock 
appearing on the books of the banlt in the name of another. 

4. Same--Statutory liability is for benefit of creditors of the bank and is 
not enforcible when all debts of bank have been paid. 

The statutory liability of stocltholders of a bank constitutes a trnst fllncl 
for the benefit of all tlie creditors of the bank enforcible by the statutory 
receiver for their benefit upon the insolvency of the bank, and upon pay- 
ment of all the creditors of an  insolvent bmik tllc statutory lia1,iliti. of 
stockholders is no longer enforcible. 

5. Sam-Bank paying creditors and taking over assets of insolvent bank 
held not creditor of insolvent bank so as to enforce statutory liability. 
d banlt, in consideration of paying or discharging all the debt:: of an  

insolvent banlt, took over all its assets, including the statutory l i a b i l i t ~  of 
the stocliholclers of the insolrent bank. H ( > l d :  The tra~lsnctioil amounted 
to a sale and purchase ant1 all debts of the insolrent banli being dis- 
charged, the statutory liability of its stocltlioliiers, upon which no assess- 
ment had been made nor judgment docketed, could no longer be enforced, 
and the transferee bank may not complain that  sonic of the assets so 
bought were worthless, or maintain tlie position of creditor of the iii- 
solvent bank for the purpose of enforcing the statutory liability of its 
stockholders in the absence of a contract of guaranty, or undert;~liing to 
repay, or facts s l i - i E R  to raise the equity of snhrogation. 

6. Same-Statutory liability of stockholders is for benefit of creditors of 
the bank and may not be enforced for benefit of others. 

The Commissioner of Banks, a s  authorized by judgment of tlie Superior 
Court, transferred and assigned all assets of an  insolvent banlt. inclutling 
judgments on stock assessments docketed and to be doclteted, to a new 
bank in consideration of the new bank's paying or discliarging all  creditors 
of the old banlt, and filed final account showing payment of all creditors 
of the old b a n k  Thereafter the new banli became insolvent and this 
action n-as instituted by tlie Commissioner of Rnnlis for the benefit of 
creditors of the new banlt to enforce the stnti~tory liability ag:rinst tlc- 
frntlmit by showing that  dcfe~ltlant was the real or hrlleficial ownrr of 
stock in tlie old banlt which appeared on the hoolts of tlie h i l i  in the 
name of miother against whom assessnient had l ~ e e l ~  levied and jndgment 
doclteted. Ifcld: The statutory liability of stockholders of the old hank 
is enforcible solely for the benefit of the creditors of the old Iranl; ant1 is 
not a  hose in action ortlinarily :~ssignnl)lc, and neither the new hank nor 
the conm~issioner of banlts as  its s t a t n t o r ~  rrceiver acquired the right to 
enforce the statutory 1i:ibility against defendant by slio~ring that  lie was 
the beneficial owner of stock in the old banli. 

7. Same: Judgments 5 37- 
The assignment of a judgment on an  assessment of the statutory lia- 

bility on banli stock does not entitle the assignee to subject another to 
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liability thereon on the ground that  such other person was the real or 
beneficial owner of the stock. 

8. Banks and Banking § 16: Constitutional Law § 21- 
As between a stocliholder and a creditor or depositor of a bnnli prior to 

the passage of ch. 99. Public Laws of 1935, the provisions of the statute 
relieving the stockholder of his statutory liability would seem to be a n  
impairment of a co~ltractnal obligation prohibited by Art. I, see. 10, of the 
Federal Constitution. 

A person not appearing on the b001is of a bank as  a stockholder would 
seem to be relieved of liability in a suit alleging he was the real or bene- 
ficial owner of stock by ch. 99, Public Laws of 1933, since no rights had 
~ e s t e d  or assessnient leried a t  the time of the passage of the act. 

10. Statutes § 6- 
A statute will not be declared nnconstitutional unless calearly so. 

11. Appeal and Error 45g- 
Appellate courts will not decide the constitutionality of a statute unless 

it  is necessary to protect some constitutional right that has been invaded 
or threatened. 

S T A C ~ ,  C. J., concurs in result. 

APPEAL by  plaintiffs f rom A r m s f r o n g ,  J., a t  F e b r u a r y  Term,  1937, of 
GUILFORD. Affirmed. 

Action to recover of defendant Richardson Real ty,  Inc. ,  the stock 
assessment on one hundred shares  of stock i n  the  closed and  liquidated 
United B a n k  & Trus t  Company. I t  was alleged t h a t  defendant was the 
real owner of the  shares  of stock, certificate fo r  which had  been issued i n  
t h e  n a m e  of W. F. Ross and  against  whom assessment h a d  been ler ied 
and judgment docketed. 

T h e  defendant Richardson Real ty,  Inc.,  demurred ore f e n u s  to the  
complaint,  on the ground t h a t  sufficient facts were not alleged to con- 
s t i tute  a cause of action as to it .  T h e  demurrer  was sustsilied and  f r o m  
judgment dismissing the action plaintiffs appealed. 

J .  S, Dunctrn  a n d  R. M. R o b i n s o n  for  p l a i n f i f s .  
F r n z i e r  & Frrzzier a n d  I I u g e r  S. I i i n g  f o r  d e f e n d a n f .  

DEVIP;, J. T h e  appeal  f r o m  ru l ing  of tho court  below i n  sustaining 
t h e  demurre r  requires a n  examinat ion of the  allegations of the com- 
plaint,  together with the exhibits attached and connected therewith, i n  
order to  determine the  sufficiency of the pleading to constitute a cau te  
of action against the demurr ing  defendant. 

I n  tlie consideration of a demurre r  i t  is tlie established rule tha t  all  
the mater ial  facts  alleged, aside f rom the  deductions of the pleader, a r e  
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deemed admitted, and that  the pleading shall he liberally collstrucd. 
Blockrnore v. TT7inders, 144 N. C., 2 1 2 ;  Rnnlsey 1 % .  Ft~rn i fu re  PO., 209 
X. C., 165. 

The facts, as they appear from the complaint and exhibits, are rub- 
stantially these: On 30 December, 1931, United Bank 6: Trust Corn- 
pan? (hereinafter called the old bank) closed its doors on account of 
insolvency, and Gurney P. Hood, Commissioner of Banks, took charge 
of its affairs, and thereafter levied an  assessment of one hundred per 
cent on all stockholders of record of said bank. 011 the stock books of 
the bank appeared the name of W. 3'. Ross as the holder of one hundred 
shares of the par value of one hundred dollars per share. The assess- 
ment roll was subsequently docketed in the Superior Court of Guilford 
('ounty, in accordance with the statute, on 25 June,  1932. 

,'ibout 14 June,  1932, a new banking institution was organized under 
the laws of North Carolina, under the name of "The rnitcd Bank b: 
Trust  Company." This last named bank will be herc~inafter styled the 
neTv bank. Shortly after its organization the new hank submitted to the 
Comn~issioner of Banks in charge of the old bank a proposal to pay a 
sum sufficient to discharge all preferred claims and the clainis of all 
depositors and creditors of the old bank and to relcase the Conimiqsioner 
from all further liability on account of unproven claims, in considera- 
tion of the conveyance, transfer, and assignnlent to the new bank by the 
Commissioner of Banks of all the property and assets of the old bank, 
including judgments now docketed or to be docketed representing stock- 
holders' liability. This offer the Commissioner of Banks, on the rcla- 
tion of the old bank, petitioned the court for authority to accept, stating 
that  the proposition had been approred by unaninious vote of tht, direc- 
tors and the stockholders of the old bank. 

Thereupon, on 27 June,  1932, an  order of court was sigiied by 
13. Hoyle Sink, Judge presiding in the Twelfth Judicial Dihtrict, author- 
izing the Commissioner of Banks "to convey, assign, and transfer to 
The United Bank 6: Trust Company of Greensboro (new hank) all the 
property and assets of every kind and nature of Cnited Bank & Tmht  
Company (old bank), including judgments now docketrd or to he dock- 
eted in the office of the clerk of the Superior Court of Guilford ('ounty, 
representing stockholders7 liability." The Comniisiioner of Banks Tvas 
also authorized to distribute the proceeds from such sale in accordance 
with the agreement of the creditors of thc old bank, and the ('omrrlis- 
sioner was further directed, after making such sale and distribution, to 
file his final report in accordance with C. S., 218 (c), ( IS) ,  the order 
declaring that "the filing of such report shall act as a full and complete 
discharge of the Commissioner of Banks from all further liability by 
reason of the liquidation of said United Bank 6: Trust Companv." 
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Thereafter, Gurney P. Hood, Commissioiier of Banks, as statutory 
liquidator and receiver of United Bank & Trust  Company, pursuant to 
the order of Judge Sink and in accordance with the statute, filed his final 
report. I n  this report the Commissioner of Banks stated that  he took 
possession of the old bank for the purpose of liquidation under the stat- 
ute 30 December, 1931, and "that the affairs of said bank remained in 
the hands of the Commissioner until 30 June,  1932," and, after rcciting 
the offer of the new bank and the order of Judge Sink, he reported com- 
pliance with all the terms and requirements of said order, together with 
detailed statement of the items of account showing payment of all claims 
i n  full or discharge in accordance with depositors' agreement. The 
Commissioner of Banks concluded the report with the fdlowing official 
statement: '(That all of the assets of the trust have been collected, com- 
promised, or sold. Such compromises or sales have been either approved 
or ordered by the resident or presiding judge of the f;uperior Court. 
There now remain, in the hands of the said Gurney P. Hood, statutory 
liquidator as aforesaid, no assets for further disposal, and all of the 
liabilities have been legally discharged. That  the filing of this final 
report and accounting completes all proceedings required under the laws 
of S o r t h  Carolina to be taken by the Comn~issioner of Banks as statu- 
tory liquidator and receiver of United Bank & Trust  Company." 

The plaintiffs in their complaint further allege that the shares of 
stock appearing on the books of the old bank in tlie name of TV. F. Ross, 
and upon which assessment was levied and judgment docketed, were 
really tlie shares of stock of defendant Richardson Realty, Inc., and that  
this defendant was the real or beneficial o~vner thereof. The  complaint 
sets out in detail the methods and subterfuges by which jt is alleged the 
defendant concealed its ownership and sought to evade liability. Admit- 
ting, for the purposes of the demurrer, the material facts set out i n  the 
complaint, the allegations in  this respect are sufficient to make i t  appear, 
i n  the light most favorable for the pleader, that  Richardson Realty, Inc., 
was the real or beneficial owner of the shares of stock. 

That  brings us to the consideration of the question nhether a stock 
liability, vliich originally might have been capable of enforcement 
against tlie defendant under the facts alleged in the complaint, may now 
constitute a cause of action for recovery by the plaintiffs in this suit. 

The double or additional liability of a stockliolder in a bank imposed 
by the statute has been uniformly held to constitute a trust fund for the 
benefit of the depositors and creditors of the bank. Thc phrase "trust 
fund" means that  this liability i n  case of insolvency of the bank should 
constitute a fund to be equitably distributed for the benefit of all cred- 
itors. I Ioot l ,  Cotnr., v. 2'771st CO., 209 N. C., 367; Bank c.  C o f l o n  Xi l l s ,  
115 S. C., 507. This liability arises by reason of the statute and is con- 
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tractllal in its nature. Aldrnittedly the Coriimis~ioncr of Banks on the 
relation of the old hank could have brought suit to enforcc thii 1i:tl)ilitp 
for the benefit of the creditorc. of the old bank. This liability, x l d c  not 
strictly and in all respects an asset of tlie bank, is regarded as a c20n- 
tingent asset to 1)c collected by the receiver for d i s t r ib~~ t ion  among all 
the creditors. and, if mow than sufficient for that  purpose, to be rcpnitl 
to the stockholders. 

But it appears here that  there are now no creditors of tlie old bank. 
T l i q  liavc all becri 1)aitI in full. The statutory receiver has io reported. 
His final report has been filed and upon such filing lie vias diqcllargctl, 
as provided by the previous order of the court. I f  there are no creditors, 
the additional stock liability is no longer enforcible. Tlie reason for the 
imposition of the liability by the statute has failctl. The statutc impoies 
the liability only for the payment of the debts of the bank in vliicli the 
itock is held. Tlic relation of the Comrnissioncr of Banks to the insti- 
tution being liquidated is that  of a statutory receiver. Doubtlcss he 
could, even after final report, again come into court upon showing addi- 
tional uncollwted assets and unpaid crcditori and rontinue liic. adminis- 
tration to filial coneln~ion. Rut  licre all the creditors have 11cen paid, 
and tliercupon additional aqsets, if any, T\ ould belong to tlie stockholders. 

The appellants contend, l i o m v r ,  that there i i  an  unsatisfied creditor 
of t l i ~  old bank, to wit, the new bank; for that  tlie ~ i c w  bank acquired, 
among other things, a judgment against TIT. F. Ross n.11ic.h l m  not been 
paid, and is nncollcctible, and that i t  has 5ustained a loss rendering 
collection of the liability sued on nwessarg for the reirnburseliient of the 
new bank;  or on the ground that the new bank, having paid tlic d ~ b t s  of 
the old bank, is entitled to occu1)~- the poqition of creditor of the old 
bank by reason of that facot. 

This position callnot hc maintained in ~ i e w  of the fact that  it  is alleged 
the new hank took over all the assets of the old hank in consideration of 
paying all its debts. The new bank n-as con~pensated for its obligation 
by the acquisition of the assets of the old bank. I t  was a sale and pur- 
chase. The new bank got what i t  bought and cannot now be heard to 
complain if some of the property it bought proved of littlc value, in the 
absence of a contract of guaranty, or undertaking to repay, or facts 
sufficient to raiqe the equity of subrogation. Here 110 promise to repay, 
express or implied, is alleged. The primary purpose of the traniaction 
in June,  1932, between the Commissioner of Banks representing the old 
bank on the one hand and the new bank on the other, was to pay off and 
satisfy the depositors and creditors of the old bank. This n as done. 

I t  is true the Conlmissioner of Banks sues in his capacity as statutory 
receiver of the old bank, as well as on relation of the new bank, ~vhich 
Iater also became insolvent, but the suit is alleged to be for the use and 
benefit of the new bank. 
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The allegation of the complaint is "that these plaintiffs are advised 
that  by the order of court referred to and the transfer of the assets of 
United Bank & Trust  Company (old bank),  The  United Bank & Trust  
Company (new bank) became, and is now, the owner of said assessment, 
the anlount due thereupon and all right thereto, and en~;itled to enforce 
such right in this proceeding, and if for any reason The United Bank 
& Trust  Company is not entitled to recover of defend,mt the $10,000 
assessment i n  its own name, its coplaintiff (Commissioner of Banks on 
relation of new bank) is entitled to make such recovery for and on behalf 
of and to the use of The United Bank & Trust  Company (new bank)." 

Since all the debts of the old bank have bclen dischargc.d and there are 
no creditors, i t  is obvious that  suit cannot now be maint,iined to enforce 
the statutory liability of an  alleged stockholder in that  bank. This lia- 
bility cannot be extended to constitute an obligation for the payment of 
the creditors of another bank. 

This brings us to the consideration of the question whether the addi- 
tional liability of a stockholder in the old bank is an  asset which passed 
to the new bank by virtue of the conveyance authorized by order of 
Judge Sink. 

The order authorizing the conveyance and transfer uses the words 
"judgments docketed and to be docketed." But  the words "to be dock- 
eted" apparently had reference to the fact that  the order was signed 
27 June,  1932, while all the judgments on the stock assessment were 
docketed in the Superior Court of Guilford County 28 June, 1932. 

I n  the recent work of Braver on Liquidation of Financial Institutions, 
the author states the rule as to the assignment of the stoc~iholders' double 
liability as follows (sec. 276) : "In  the absence of special statutory 
authority, i t  has been held that  the double liability of stockholders is 
not subject to assignment as an  ordinary chose in  action, as it is not a n  
asset of the bank, and that  a court's approval of the banking commis- 
sioner's assignment thereof is void for want of jurisdiction, and the order 
of approval is subject to collateral attack. Hence, if the Banking Com- 
missioner sells the assets of the insolvent bank and assigns the statutory 
l iabi l i t ,~  of the stockholders, i t  has been held tha t  the sssignee, or the 
Banking Commissioner for the benefit of the assignee, cannot enforce it, 
but that the Banking Commissioner or receiver only is authorized to 
collect i t  for the benefit of creditors." 

I t  seems to be generally held that, as this liability is fixed by statute 
and is imposed solely for the benefit of the creditors of th3 bank in which 
the stock is held, i t  cannot be regarded as an assignable chose in action, 
ordinarily entitling the assignee to sue for its enforcement. xor would 
i t  pass under the general designation of assets. 

"The statutory liability of the stockholder is created exclusively for 
the benefit of the corporate creditors. I t  is not to be n m b e r e d  among 
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the assets of the corporation and the corporation has no right or interest 
in it. Cook Stock & Stockholder>, see. 218." I I i l l  2.. S m u t h e r s ,  173 
N .  C., 642; B o o t l ,  C o r n m ~ s s i v n e r  of B a n k s ,  v .  T r u s t  C'o., 200 K. C., 367. 
See, also, I I o o d ,  C'ornr., 2'. X u r t i n ,  203 S. C., 620. 

Even if the tranrfer of assets by the C'ommiqsioner of Banks to the 
new bank expressly attempted to a ~ s i g n  the stockholders' liability, there 
was no authority conferred upon the new bank to enforce a liability 
created by l a ~ v  exclusively for the benefit of the c r~d i to r s  of the old bank. 
As was pointed out in Il'oodcoch: v .  Bos t i c ,  118 N .  C., 822, "If the courts 
would not entertain a suit a t  the hands of the assignee, becauqe of the 
uselessness to him of the thing transferred, how can i t  be said that such 
a thing is assignable?" I f  the new bank, a t  the t h e  it purchased the 
assets of the old bank, had no power to enforce tlle statutory stock- 
holders' liability, the subsequent insolvency of the nen bank ~vould give 
the statutory receiver no additional righth. 

I f  the plaintiffs seek by this suit to claim the right to subject defend- 
ant  to liability on the judgment against SFT. F. Ross, they are met by 
the decisions of this Court in the recent cases of J o n e s  v. F r a d l ~ n  
Es ta t e ,  200 S. C., 585, and S e c u r i l y  Co .  c. EIsght,  an t e ,  117. I n  J o n e s  
2,. F r a n k l i n  E s f a t e ,  supra ,  i t  was held that  "the mcre a&gnn~ent of a 
judgment, unless expressly provided for, does not confer upon the as- 
signee the additiollal right thereafter to subject to the liability of the 
juclgnlent others who were not parties to the original action, though the 
assignor, the original plaintiff, might h a l e  had a cause of action against 
them but forebore to pursue it." 

The demurrer interpobed on the ground that  the fact? alleged in the 
complaint are insufficient to constitute a cause of action against the 
defendant, in the rebpect pointed out, raises questions r e l a t i ~ e  to the 
effect of the transfer of the assets of the old bank to tlle new bank, nhich  
have not heretofore bren directly determilled by this Court, but \imilar 
cases have been considered in  other juridictiolii,  i ~ n d  the nelglit of 
authority is in support of the vicws herein expressed. G'rij$n v. U r ~ u e r ,  
167 Okla., 654;  Stcite c.c rel .  Molherscad v.  Ke l l y ,  141 Okla., 3 6 ;  & l t ) z e r ~ -  
can E . ~ c h a n g e  B a d  r .  Eo ic sey ,  144 Okla., 176;  X u ) l r ~ e r  r .  I i w ~ g g i n s ,  
147 Ind., 238;  Assets  R e u l i z c c f ~ o n  C'o. z.. I I o x u r t l ,  211 x. Y., 430; Zurig 
c. TT'yant, 25 Colo., 551 ; TITilliarnso,t i .  . ~ ~ I I C T L C ~ I I .  Bard;, 109 Fed., 36 ;  
Amcs c. A m e r i ~ a n  S a t i o ~ l u l  R a i ~ h ,  163 Va., 1, 176 S. E., 604;  Llrdrerrs 
v.  ban/^, 214 Iowa, 1339;  83 ,i. L. R., 12b0 (note) ; Y'rltrL C'o. I .  Bitrti- 
b u r y ,  I17  Minn., 8 3 ;  Bu~ih -  1 ' .  A a r o ~ l ,  271 Xich., 147 ;  Tl'dsoit 1 .  Iltrnh, 
251 Icy., 372;  F a r m e r s '  B u n k  1 > .  S c o f f ,  1-14 Icy., 575;  Bcr~zl~  1 , .  IIolacri, 
331 Ill., 622; P o e  r .  Xing, 217 Iona ,  213; E m e r y  v .  T17dkln\o~1, 72 Fed. 
(2nd).  1 0 ;  l I ! g h t o 1 ( 1 ~ r  1 % .  l l t i n i ,  26:3 t-. S., 351;  B i l ~ i L  z.. ( l l ~ ~ ~ p r r ~ r ~ t ~ ,  26:3 
S .  ST. i Tes.) ,  929 ; Sc h(lbcrg 1 . -1It L)o/rtrld. G O  Sell . ,  403 ; ( ' o b e  r. 11(1( 1i- 
n( ly ,  5 3  IGm., 3 0 6 ;  7 Anlerican Jurisprntlcnce, sec.. 136, 137. 
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The appellee calls attention to chapter 99, Public Laws of 1935, as 
additional reaqon why the demurrer should be sustaintd. The appel- 
lants, on the other hand, contend that  this statute does not apply, and, 
if it does, it  violates the constitutional prohibition agaimt  a law impair- 
ing the obligation of a contract. 

Thc -2ct of 1935 in question amends the itatute (C. 5s.. 219 [a], and 
ninentlmcnts thercto) xllich imposes the additional liability on stock- 
1101(1ers of hanks, by adding these words: "Such additional liability as 
is provided in this section shall cease on 1 July,  1935, with respect to 
ally shares v l ~ i r h  niay have been or may hereafter btz issued." The 
effect of this act is to abolish the statutory double liability of stock- 
holders in the hanks of this State, and it is made applicable to all shares 
of stock, issncd or to be issued. The stockholders' liability, having been 
imposd  by statute for the benefit of depositors and other creditors, has 
been unifornlly held to be contractual in its nature. T i e  subscriber to 
or transferee of shares of bank stock acquires his shares subject to this 
liability, and the depositors and creditors are regarded as having dealt 
with the bank presumably in  consideration of the additional security 
a f fo rdd  by this contractual obligation. Therefore, as between the stock- 
holder ant1 one who was a depositor or creditor of the bank prior to the 
passage of the act, tlle statute, which prescribes that  this liability shall 
cease with respect to shares which had theretofore been issued, would 
seem lo offend the constitutional prorision of Art. I, see. 10, of the 
Constitution of the United States prohibiting the passape of an act im- 
pairiqg tlle obligation of a cont~act .  C'oonzlics z'. Gelz ,  2S5 U.  S., 434. 
As was well said by S f a c y ,  C. J. ,  in delivering the opini2n of the Court 
in <I-trsh I > .  ( ' o m r n l ~ ~ ~ i o ~ r c r s  of sf. I'truls, r i r z t c ,  301, "E'or, a state no more 
by constitutional amendment than by statute can impair the vested rights 
held by the creditor in assurance of his debt." 

"The prohibition of the Constitution against the Itassage of l a ~ s  
impairing the obligation of contracts applies to the contracts of tlle State 
as well as to contracts between individuals." Smith c. Con~miss ior lers ,  
182 K. C., 149. 

I t  was held in Sivzoxs  c. G'roesbeclz, 265 Nich., 495, that  the stock- 
holders' liability, based upon statute, "is contractual i n  its nature, so 
much so that  the Legislature has been regarded as prohibited by the 
constitutional prohibition against impairing the obligation of contracts 
from iaking away the stockholders' liability after it has once accrued 
or attached." 

But  where no rights had vested, and where neither assessment had 
been levied nor judgment renclered against this defendant prior to the 
passage of the Act of 1935, it would seem that  the act would avail in the 
present suit. 
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Besides, i t  is well settled that  a legislative act will not be held to 
violate any constitutional provision unless the conflict is so clear that  
no reasonable doubt can arise ( G l e n n  v. Board of Education,  210 N .  C., 
525; S. v. Brockwell,  209 N .  C., 209)) and i t  is the established rule of 
appellate courts that  they will not consider or attempt to decide whether 
a legislative act violates the Constitution unless i t  appears that  it is 
necessary to do so in  order to protect some constitutional right which 
has been invaded or threatened. Blackmore v. Dupl in  Co., 201 N .  C'., 
243; 8. v. Rooks,  207 N.  C., 275; S e w m a n  v. Commissioners of Vance ,  
208 N .  C., 675; S. u.  Wil l iams ,  209 N .  C., 57;  Sales Co. v. Grosscup, 
298 U. S., 226. "The judicial power does not extend to the determina- 
tion of abstract  question^." dshz~ 'under  v. Tennessee Val ley  Authori ty ,  
297 U. S., 288. 

I n  the recent case of Secur i ty  Co. v. H i g h t ,  ante, 117, where the 
assignee of a judgment, based on a n  assessment for the liability of osten- 
sible stockholders, brought suit to reform the judgment so as to hold 
others liable therefor as the real owners of the stock, i t  was said by this 
Court:  "Moreover, it  is conceded that  since the levy of the assessment 
i n  the instant case, the holders of bank stock have been relieved of their 
double liability by chapter 99, Public Laws of 1935. So, unless the 
defendants were rendered liable by the original assessment, they cannot 
now be made liable therefor." 

F o r  the reasons stated, we conclude that  the judgment sustaining the 
demurrer must be 

Affirmed. 

STACY, C. J., concurs in  result. 

BEUL,4H COLE v. ATLANTIC COAST LIXE RAILROAD COJIPAXY, 
SOUTHERN RAILWAY COJIPrlNY, AND GOLDSBORO UXIOS STA- 
TION COMPA1;T. 

(Filed 19 May, 1037.) 

1. Appeal and Error § Qlg- 
Plaintiff's appeal from judgment of nonsuit as to one defendant is dis- 

missed in accordance with stipulation in her brief upon decision on :~ppcals 
of other defendants sustaining plaintiff's recovery against them. 

2. Master and Servant § 20: Carriers 5 0-Master's liability for acts of 
volunteer workers. 

A company operating a union station under contract with several mil- 
road companies and permitting "red cap" porters to call trains and direct 
passengers for tips, InaJ- not escape liability for acts of the porters in  the 
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scope of their apparent authority on the ground that thq '  are  volunteers, 
since the station company uses such porters to discharge its contractnal 
obligations to the railroad compnnies and their passengers. 

3. Master and Servant § 23: Carriers 2 S E v i d e n c e  held for  jury on 
question of whether servant's acts were within apparent scope of 
authority. 

Evidence that a station compnny permitted porters to \vorl< upon the 
plcmises for tips, and that the porters customarily cnlled trains and 
directed passengers to and from their trains. and that a porter who had 
called plaintiff's train instructed plaintiff that her tr:rin was standing on 
a certain track, i s  he ld  sufficient to be submitted to the jury on the gues- 
tion of whether the porter was acting within the apparent scope of his 
nnthority in giving the instruction. 

4. Master and Servant 8 23- 
Doubt as  to whether a servant was acting within the scope of his 

anthority will be resolved in favor of the person injnretl by the s e r ~ a n t ' s  
:rc.t, so as  to reqnire submission of the question to the jnry, since the 
master puts the servant in a position to do the act. 

5. Trial 9 22- 
On motion to nonsuit, plaintiff is entitled to the benefit of every germane 

fact and inference of fact reasonably tlcductible from he evidence, and 
rriclence supporting plaintiff's claim will be taken as  t rue although contra- 
dicted by defendants' evidence. C. S., 567. 

6. Master and  Servant 22: Carriers 3 22-Evidence held for  jury on 
question of whether porter's misdirection of passenger p rox im~te ly  
caused injury. 

The evidence tended to show that two trains were standing in a union 
station, that tlle warning of "all aboard" 11ad been given for one of them, 
that ;I "red cap" porter stantling in the station heard the signals and knew 
that tlle train attenrlants had hoarded the train, nntl that it wau expectctl 
to start momrntnrily, that plaintiff, coming into the station after the stnrt- 
in,. signals had been given with a ticket for the train not then ready to 
itirrt. was erroneously instrncted by the porter that tlir other train was 
hers. and that as  she attemptrd to board llir other tr:~in. it  started and 
threw her, to her injury. Iicld: The evidence permits the inference that 
the porter, with l ino~ledge of the circumstances, should have foreseen 
that injury might result to plaintiff, and the qnestioll of whether his 
failure to warn plaintiff of the danger was the prosimaie cause of plain- 
tiff's injury is for the jnry under the evidence. 

7. Negligence 5 1- 
Segligence is the failure to exercise that degree of care for others' 

safety which a n  ordinarily prudent man in like circumstances would 
exercise, and is actionable when such failure directly and proximately 
causes injury, ant1 injury or harm might hare been re:~sonably foreseen 
under the circumstances. 

8. Appeal and ~ r r o r - 9  4 2 -  

An exception to the admission of evidence on the ground that  i t  was 
incompetent a s  hearsay mill not be sustained when the record fails to 
show that  the testimony was not within the knowledge of the witness, the 
bnrden being upon appellant to show error clearly. 
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9. Appeal and Error 3 7 b  
Whether a verdict is objectionable as excessive usually rests in the 

discretion of the lower court, and is not ordinarily reviewable upon appeal. 
10. Appeal and Error 5 3%- 

Where the Supreme Court is evenly divided in opinion, one Justice not 
~it t ing,  the judgment of the lower court r i l l  be affirmed without becoming 
a precedent. 

h p ~ . ~ r , s  by plaintiff and defendants iltlantic Coast Line and Golds- 
boro LTnion Station Company from Speitrs, d., a t  Decemher Special 
Term. 1936, of LENOIR. 

Civil action to recorer damages for personal injuries alleged to have 
been raused by the wrongful act, neglect, or default of the defendants. 

The evidence on behalf of the plaintiff tends to show that  on the night 
of 21  September, 1935, the plaintiff, a young woman 2 2  years of age, and 
Grady L. nrvricli, came from Kinston to Goldsboro, intending to take 
the Southern train for Greensboro. They arrived a t  the Union Station 
in Goldsboro about 9 :45 p.m., purchaqed their tickets, and w a i t ~ d  in the 
waiting room until the Southern train for Greensboro x a s  called by a 
station porter. This m7as about 9 :55. The Southern train was due to 
leave at-10 :00 p.m. I t  was standing on the third track from the n si t ing 
room, headed south. On the fourth or farthest track from the waiting 
room was the northbound Coast Line train, running slightly h l i i nd  
schedule that  night, which had been callcd to 1~al-e before plaintiff 
arrived a t  the station, and which actually started a t  9 : 5 i .  
-1s the ststion porter announced the Southern train a t  the door of the 

waiting room, he heard the conductor of the Coast Line train call 
"board," and the porter himself repeated the call. Neither the plaintiff 
nor her conlpanion heard the call of the Coast Line conductor; and in 
responre to the announcement that  the Southern train was rratly to 
leare, theq. immediately started for their train. ,Is they approached the 
Southern train standing on the third track-it not being easy to dis- 
tinguish between the two trains viithout some assistance or instruction- 
T y r i c k  asked the porter, who had called the trains in the station and 
who was 15-earing a red cap, n-hether the train he was approaching was 
the train for Greensboro. The porter replied, "No, s i r ;  that  i i  your 
train over there," pointing to the Coast Line train, which was (111 the 
track farthest away. This train was in plain riew of the porter, with its 
door and vestibule open, hut hc gave no warning to plaintiff, or her 
companion, that  the conductor had already called "board" and that the 
train Tvas ready to start. There was no Coast Line official or employee 
outside of the train, nor was there a step to get on the train. The door 
to the day coach 15-as open, and as the plaintiff "took hold of the handle 
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and started to place her foot on the step," the train started with a jerk, 
threw her off and under the train, and cut off her right leg just below 
the knee. 

I t  is further in evidence that  the Union Passenger Station a t  Golds- 
boro is owned by the Goldsboro Union Station Company, a corporation, 
and operated by i t  for the joint accommodation of the rEilroads entering 
said station, to wit, the Southern, the Coast Line, and ihe Norfolk and 
Southern. C. S., 1042. B y  written agreement, i t  is provided that  the 
use of the station, tracks, and facilities "shall be subject to the jurisdic- 
tion of the Station Company, its station master, and employees"; with 
the proviso that  the station master of the Station Company is to be 
appointed only by unanimous consent of the three railway companies, 
and his dismissal, as well as that  of any subordinatcl official of the 
Station Company, is to be insured upon the written request of any one 
of the said railway companies. I n  the actual operation of the station. 
the agents and employees of the Station Company sell tickets for the 
railway companies, announce the arrival and departure of trains, and 
assist and direct passengers to and from their trains. 

There is also evidence to the effect that  it  was customary for the 
"red cap porters" to call trains and to assist passengers in and out of 
the station, to and from their trains. 

Upon demurrer to the eridence, a t  the close of p1ain;iff's case, judg- 
ment of nonsuit was entered as to the Southern Railway Company. Ex- 
ception by plaintiff. 

The Coast Line and the Station Company each offered evidence in 
support of its denial of liability. 

The eridence of the Coast Line is to the effect that  when the conductor 
and flagman gave the starting signals by calling "all aboe.rd" and wa~ring 
lantern, neither the plaintiff nor her companion, nor anyone else, was in 
sight, or preparing to board the train. After giving tl-e usual signals, 
the attendants all boarded the t r a in ;  the (,onductor "pulled the train 
ahead,'' and i t  started. Passengers and others testifiec that  the train 
was in  motion when the plaintiff and her companion camt: running across 
the third track and attempted to get on it. 

The evidence on behalf of the Station Company tends to show that  it 
did not employ anyone called a '(porter," but did employ two "transfer 
men" to handle  nail and baggage, and one of them had the duty of 
calling trains on the night in question, but he did not wear a red cap. 
H e  gave no information or instruction to the plaintiff, or her companion, 
in respect to their train. I t  is further ill-evidence that  the s ta t ion  
Comp:my allowed two colored boys, called "red caps," to carry baggage 

- -  - 

for passengers to and from trains solely for the tips they might receive 
and without any compensation from the Station Company or the rail- 
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roads. These "red caps" did not ha re  any duty "in respect to c a l l i ~ ~ g  
trains,'' though they might show paqsengers which traini  to take a t  times, 
and sometime. they directed pasqengers to the station. They a-ere given 
no authority by the Station ('ornpany. Both "red caps" Tvere a t  the 
station when the plaintiff n aq hurt .  They both denied having givcn the 
plaintiff. or her companion, any  directions, or  that  they vere  askcd by 
either of them for any information as to their train. 

The jury anrn.cret1 the issues of nrgligence against thc Goldqboro 
Union Station Company and the ,ltlantic Coast Line Railroad Company, 
excnlI~ated the plaintiff from any contributory negligence, and avartled 
damages in tllc sun1 of $23,000. 

The plaintiff appeals from the judgn~ent of nonsuit in favor of the 
Sollthern Kail~i-ay Pompany. 

The Goldiboro Union Station Company and the Atlantic Coaqt Line 
liailroad C70inpan~ appeal from the judgment r e ~ ~ d e r e d  on the verdict. 

STACY, C'. J . ,  after qtat i~ig the raze : It is agrectl on all han(ls that  
the plaintiff suit'ered a diitres.ing and u n f o r t u n a t ~  injury a t  the Union 
Station in Goldiboro on t h ~  night of 11 Scptcniher, 1935. The trial 
reiulted in a n o n ~ u i t  a, to the Southern, and verdict and judgment 
again*t the othcr defendantq. 'I'hcre are three appeals. 

I t  iq stated in plai~~tiff 'q brief that  if the judgment is affirmed as to 
either of the appealing defenclant~, "the plaintiff does not desire a new 
triaI against the Southern. and is willing that her appeal be dismissed." 
I n  the light of this statement, and the subsequent disposition to be made 
of defendants' appeals, the plaintiff's appeal will be dismissed v i thout  
conqiderilig the correctne,s of the judgment of nonsuit in favor of the 
Southern. 

I t  is earnestly insisted that  no liability has been shown against the 
Station Company, because the misdirectio~l of the "red cap," if indeed 
he gave any instruction, was unauthorized, and in  no event could it have 
been the proximate cause of plaintiff's injury. 
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I n  considering the defendant's demurrer to the evidence, i t  should be 
remembered the testimony is in sharp conflict, and the jury has accepted 
the plaintiff's version of the matter. Assuming tha t  the ('red cap" who 
called the train in  the station was the "same man" who misdirected the 
plaintiff and her companion, as the jury has evidently found, i t  canriot 
be said, upon the present record, that  his acts were not within the appar- 
ent scope of his authority. Lane v. R. R., 192 S. C., 287, 134 S. E., 
855; Leggett v. R. R., 168 N .  C., 366, 84 S. E., 357; Parrish v. ~ V f g .  Co., 
ante, .LO, and cases there cited. And it can profit the defendant nothing 
in  the present action that  the "red cap" was only a volunteer worker 
and not upon its pay roll. Booker v. Penn. R. Co., 82 Pa .  Superior Ct., 
585. With permission of the defendant, he was allowed to work upon 
the for what he might receive in tips, i t  is true, neverthejess 
his acts were those of the defendant in the discharge of the contractual ., 
duties which it owed to the railroads using its station, and to their pas- 
sengers. Annotations, 59 A. L. R., 126. H e  was carrying out his 
customary duties. Leggett v. R. R., supra; Xangum v. 12. R., 145 N. C., 
152, 58 S. E., 913; Pineus v. R. R., 140 x. ( 2 . )  450, 53 S. E., 297; Willis 
v. R. R., 120 N. C., 508, 26 S. E., 784. See, also, Cooper v. Ry. Co., 
165 N. C., 578, 8 1  S. E., 761; Sution v. Lyons, 156 N. C ,  3, 72 S. E., 4 ;  
and Snipes v. R. R., 144 N .  C., 18, 56 S. E., 477. At  any rate, there is 
evidence to support this view, which must be taken as true on motion 
to nonsuit. C. S., 567; Jloore  u. R. R., 165 N .  C., 439, 81 S. E., 603. 
The plaintiff must be given the benefit of every fact  and inference of 
fact pertaining to the issues involved, which may reasonably be deduced 
from the evidence. ~l'ash v. Royster, 189 N .  C., 408, 12;' S. E., 356. 

'(When one who knowingly and without objection receives the benefits 
of labor, or holds out to the public one as engaged in his service, he is 
liable as a master for the negligence of such servant when the act or 
failure constituting the negligence comes within the apparent scope of 
the employment, even though he has not employed or paid the servant." 
D. & R. G. R. R. Co. 2;. Gwstafson, 21 Colo., 393. 

Further,  speaking to the subject in Booker c. Penn. R. Co., supra, 
Keller, J., delivering the opinion of the Court, sa id :  "The fact that  a 
traveler gives a t ip to a porter for courteous service in the carriage of 
his hand luggage does not make the porter his servant for whose negli- 
gence he is responsible any more than a tip given to a bell boy in a 
hotel, to a waiter in a restaurant, or to a hat check employee, changes 
the status of their respective employment. Nor does the fact-if such is 
the case-that the railroad company does not pay its employees while 
they are 'portering only,' but that  their sole source of revenue in sucl~  
circunlstances is the tips which they receive from passengers, negative 
the continuance of their employment while acting as porters or relieve 
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the employer of responsibility for their acts within the scope of their 
employment." 

Moreover, it  is well settled, as stated in 39 C. J., 1284, and quoted 
with approral  in Colvin c. Lunrber Co., 198 K. C., '776, 153 S. E., 39.2, 
that  "3-here i t  is doubtful whether a servant in injuring a third person 
was acting within the scope of his authority, i t  has been said that the 
doubt will be resolved against the master because lie set the qervant in 
motion, a t  least to the extent of requiring the question to be submitted 
to the jury for determination." See Gallop 1 % .  Clark,  188 S. q., 186, 
124 S. E., 145. 

Again, in Cnion  Depot Co. z.. Londoner, 50 Colo., 22, 114 Pac., 316, it 
was held: ",I corporation organized for the purpose of maintaining a 
station or depot to be used by railroad companies, owes to the traveling 
public, as to the conduct of such station or depot, the same duty as is 
due from tlie rail\\-ay company tvliich maintains its own stat ion;  arid its 
obligations toward the public are not affected by the agreement bctween 
itself and the railway company." 

I t  is also a permiwible inference, which the jury obviously drew from 
the eridence, that  the misdirection of the "red cap" was the proximate 
cause of plaintiff's injury. True, he could not foresee precisely what 
transpired, nevertheless, n i t h  his superior knowledge of the situation, 
to wit, that the starting signals had been given, that  the attendants had 
all boarded the train, and that  i t  was expected to move momentarily, he 
should have foreseen that  consequences of a serious nature were likely to 
occur ~vitliout some warning to plaintiff and her companion. I I innuut  
v. R. R., 202 S. C., 489, 163 S. E., 555; ZIall v. Rinehart ,  192 3. C., 
706, 135 S. E., 790;  I ludson  1;. R. R., 176 N. C., 488, 97 S. E., 388; 
Drurr~ r .  Xi l ler ,  135 N. C., 204, 47 S. E., 421. This defeats the motion 
to nonsuit and makes i t  a case for the jury. Collins v .  Lumber  C'o., 
195 N .  C., 849. 141 S. E., 580. 

Segligence is the brrach of some duty inlposed by lam. I t  is doing 
other than, or failing to do, what a reasonably prudent man, similarly 
situated, would have done. The conduct of the reasonably prudent marl 
is the accepted standard. T u d o r  v. Bowen,  152 N .  C., 441, 67 S. E., 
1015. "The term 'negligence' lias been defined by the Federal Supreme 
Court to be the failure to do what a reasonable and prudent uerson 
~ o u l d  ordinarily har-e done under tlie circumstances of the situation, or 
doing n h a t  such a person under the existing circumstances would not 
har-e done. The essence of the fault may lie in omission or comnlission. 
The duty is dictated and, nleasured by the exigencies of the situation. 
Kegligcnee has always relation to the circumstances in which one iz 
placed, and what an  ordinarily prudent man would do or omit in such 
circurnstances. Churnocl; c. Testrs d R. l?. C'o., 19.2 U .  S., 432, 43 
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L. Ed., 1057." 2 Roberts Federal Liabilities and Carriers (2d Ed. ) ,  
(1929), see. 811, pp. 1558-9. See T r u s f  Co.  c. R. R . ,  209 N. C., 304, 
183 S. E., 620; H a m i l t o n  v. R. R., 200 N. C! . ,  543, 158 5;. E., 75. 

Speaking to the question in Ronzsbo f tom v. R. R., 138 X. C., 39, 50 
S. E., 448, H o k e ,  J., delivering the opinion of the Court, said : "To 
establish actionable negligence, tlie question of contributory negligence 
being out of the case, the plaintiff is required to show by the greater 
~veight of the testimony, first, that  there has been a failure to esercise 
proper care in the performance of some legal duty which the defendant 
owed tlie plaintiffs under the circumstances in which they n-ere placed, 
proper care being that  degree of care ~ ~ - l i i c I ~  a prudent man should use 
under like circumstances and charged with like duty;  and, second, that  
such negligent breach of duty was the proximate cause of the injury-a 
cause that produced the result in continuous sequence and without which 
i t  would not have occurred, and one from which any man  of ordinary 
prudelice could have foreseen that  such result was probable under all the 
facts ;is they existed." This is still the law with the modification con- 
tained in  D r u m  v. Miller ,  szrpru, and many other cases, "that i t  is not 
required that  the particular in jury  should be1 foreseen, and it is sufficient 
if i t  could reasonably be contemplated that  illjury or ha im might follom 
the wrongful act." H u d s o n  v. R. R., 176 X. C., 458, 97 13. E., 388 ; Gore 
c. TT'ilnziugfon, 194 N. C., 450, 140 S. E., 71. 

I n  :2 case s o m e ~ h a t  similar to the one at  bar, l in ion  Depot  C'o. v. 
Londoner,  supra,  it  was held by the Supreme Court of Colorado, as stated 
in  2nd headnote, 33 L. R. A. (K. S.), 433 (which accur,itely digests the 
opinion) : "A union depot company xhich  relied upon train employees 
to direct passengers to their trains is liable for in jury  caused to a pas- 
senger's attendant by following the direction of such employee, which 
takes him into an  unsafe place, where the danger is not olwious. although 
the one giving i t  was not i n  its immediate employ." 

And in  answer to the contention that  the men who diiected the plain- 
tiff were not employees of the Union Depot Company, the Court said:  
'(These men were the agency through which the appellant chose to per- 
form its service of directing passengers to their trains, and they were 
the only agency which it employed in  this case to perform that  service. 
I t  availed itself and had the benefit of the service of these men, made 
them the agents or means for the performance of that  particular part  of 
its work which i t  had undertaken in the operation of its station, and it 
cannot now be permitted to say that  Londoner had no right, so f a r  as it 
was concerned, to follow the directions of the agency which i t  adopted 
and used as the means through which i t  gave directions." 

Of course, to look a t  the case from the standpoint of the defendant's 
evidence, quite a different picture is presented. Bu t  the jury rejected 
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this view. They were instructed to find against the plaintiff, if the 
defendant's version of the matter were accepted, or believed to be true. 

At  the time of plaintiff's injury, she was employed as a saleslady in 
a Kinston department store, specializing in the sale of Victrola records, 
and was engaged in a contest with other salesmen of such records. The  
contest was being "staged by the manager, Mr. Madalia." Over objec- 
tion, plaintiff was allowed to testify "from her knowledge of the sales 
of records in  other stores," so f a r  i n  the contest, "I was in  the lead." 
The basis of the objection is, that  plaintiff was here speaking of matters 
necessarily not of her own knowledge, and perforce violative of the rule 
against hearsay. S. .I;. K l u t t z ,  206 N .  C., 726, 175 S. E., 81. The con- 
clusion is a n o n  sequitur. The question propounded called for an answer 
within her own knowledge. There was no effort by cross-examination 
or otherwise to show that  she was speaking from hearsay. To prevail 
on appeal, the party alleging error, not only has the laboring oar, but 
the tide is also against him. Er ro r  must be shown; i t  will not be pre- 
sumed. K e l l y  v. T e a  Co., 209 N. C., 839, 183 S. E., 291; Poindezter 
v. R. R., 201 N. C., 833, 160 S. E., 767. 

Touching the alleged excessiveness of the verdict, mentioned on argu- 
ment and in brief, but apparently not specifically assigned as error 
below, i t  is perhaps enough to say that  this is usually a matter resting 
in  the sound discretion of the trial court, and is not reviemable on appeal, 
unless accompanied by some imputed error of law or legal inference in 
connection therewith. I I y a t t  c. i l lcCoy, 194 N .  C., 760, 140 S. E., 807; 
Parker v. R. R., 181 N. C., 95, 106 S. E., 755; Boney v. R. R., 145 
N. C., 248, 58 S. E. ,  1082; X o r t o n  .I;. R. R., 122 N. C., 910, 29 S. E., 
886. 

The remaining exceptions, 90 in  number, are not of sufficient moment 
to work a new tr ial  or to call for elaboration. They are not unusual in 
the tr ial  of damage suits. T i l g h m a n  v. R. R., 171 N. C., 652, 89 S. E., 
71. To consider them seriatim w o u l  be to extend the discussioli to a 
"burdensome and intolerable length" (IYi l l is  v. S e w  Bern ,  191 K. C., 
507, 132 S. E., 286), and to end only in the application of old principles 
to the facts in haad. S. v. Lea,  203 N.  C., 13, 164 S. E., 737. 

One member of the Court, Xchenck, J., being absent, and the remain- 
ing four being equally divided in opinion as to whether rerersible error 
has been shown, particularly on the refusal to nonsuit as to the Coast 
Line, the judgment of the Superior Court, accordant with the usual 
practice in  such cases, is affirmed and stands as the decisiou in the 
instant case, without becoming a precedent. Allen r. Ins. C'O., / ) o \ f ,  736, 
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and cases there cited. See Goodmnn 7.. Queen C'ify Lines, 208 
N. C., 323, 180  8. E., 661;  Keiger  I > .  r f i l i l i e s  C'o., 199 S. C., 786, 155  
S. E., 875. 

T h e  result, then, is : 
On plaintiff's appeal,  Appeal  dismissed. 
On defendant  S ta t ion  Company's appeal,  N o  error .  
On defendant  Coast Line's appeal,  Affirmed. 

CHARLES .\I. RIORGAS v. TOWS O F  SORWOOD a s n  USITED STATES 
FIDELITY Rr GUARANTY COJIPAST. 

(Filed 10 May, 1937.) 

Master and Servant 5 4 S C o n s e n t  award accepted in ful l  settlement o f  
claim held to  bar petition for  review o f  award for  changed condition. 

Claimant was awarded compensation for total disability for a stated 
number of weeks and compensation for partial permanent disability for a 
stated number of weeks, and thereafter, upon reopening of the award for 
changed condition, claimant was awarded a sum for partial loss of hear- 
ing, and upon appeal from the last award the case was rc~mancled to allow 
clefendants to cross-esamine a witness. Pending n hearing after remand, 
thcl parties reached a c70mpromise, under which defendants paid claimant 
a lump sum "as fall  and complete settlement . . . from and on account of 
tliv accident in question." which compromise agreement was duly agpro'iecl 
by the Industrial Commission. Thereafter claimant filed petition for 
rehearing. alleging that his hearing had grown worse and his physical 
condition deteriorated so that  lie had become permanently and totally 
disabled, and that he would not have signed the compromise agreement 
ewept  for the fact that his condition necessitated the rctceipt of compen- 
sation. Held: The compromise agreement, approved by the Comn~ission, 
is conclusive and final, and bars claimant from filing petition to reopen 
the award for changed condition, there being no allegation or proof that 
thch agreement was procured by fraud or through mutual mistake, or that 
consent was not in fact given. 

STACY. C .  J.. took no part in the consideration or decision of this case. 

APPEAL by  defendants f r o m  Rousseau, J., a t  October Term,  1936, of 
STANLY. Reversed. 

T h e  record discloses, i n  part ,  the  following: 
"Opinion of Ful l  Commission (16  June ,  1933) : 
"This case came on f o r  review before the F u l l  Commis!lion a t  Raleigh, 

N o r t h  Carol ina,  29 May,  1933, upon a n  appeal  by the dl:fendant i n  a p t  
t ime f r o m  the  decision of Commissioner Dorsett i n  which compensation 
was allowed f o r  specific loss of hear ing  subsequent to  the  plaintiff having 
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been paid compensation for temporary total disability and for a general 
partial disability under section 30. 

"It appears from the record that  the plaintiff v a s  paid in a lump sun] 
for his general partial disability, which came within the purview of 
section 30. The award of 4 March, 1932, by Commissioner Dorsett, 
provided compensation for total disability for 121 and 3/7  weeks a t  
$18.00 per week and 176 and 4/7 weeks a t  $6.93 per week for 335/3 per 
cent permanent partial disability under section 30. 011 2 December, 
1932, Comrnissioner Dorsett conducted another hearing to determine 
whether the plaintiff had had a change of condition, and, if so, the extent 
of the change. Commissioner Dorsett held that  the plaintiff did not 
hare  a greater general partial disability than 3395 per cent, but did find 
that  the plaintiff had a 51 per cent 109s of hearing in the left ear and 
56 per cent loss of hearing in the right ear, for which he had not been 
paid. Commissioner Dorsett further held that  the plaintiff was entitled 
to additional compensation for sperific loss of hearing, and it a a s  upon 
this point that  the defendant appealed, contending that  the claimant had 
been paid in full. Section 30 (underscoring by Con~mission) reads as 
follows : 

" 'Except as ofherzcise provided in the next secfion hereafter, where the 
incapacity for work resulting from the injury is partial, the employer 
shall pay, or cause to be paid, as hereinafter provided, to the injured 
employee during such disability, a weekly compensation equal to 60 per 
centum of the difference between his average weekly wages before the 
in jury  and the average weekly wages which he is able to earn thereafter, 
but not more than eighteen dollars a week, and in  no case shall the 
period covered by such compensation be greater than three hundred 
weeks from the date of injury. I n  case the partial disability begin> 
after  a period of total disability, the latter period shall be deducted fro111 
the maximum period herein allowed for partial disability.' 

"Section 31 provides for a specific schedule of compensation to be paid 
in  certain permanent injuries, particularly section 31-s, reads as fol- 
lows: 'For the complete loss of hearing in one ear, sixty per centuni of 
the aveyage meekly wages during s e ~ e n t y  weeks; for the complete lois 
of hearing in  both ears, sixty per centum of average weekly wages during 
one hundred and fifty weeks.' 

( 'The Full  Commission is in accord with Comrnissioner Dorsett that  
the plaintiff is entitled to the additional compensation under section 
31-s. TVhile the Commission has been unable to find a court case, the 
Virginia Industrial Commission, which has similar sections, has the 
following to say on the same subject: (Section 31 corresponds to our 
section 30, and section 32 of the Virginia law corresponds to the North 
Carolina section 31.) 'The employee sustained injuries resulting in 
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disability of a general nature such as would entitle him to compensation 
under section 31. I n  addition to such injuries, he had also sustained 
injuries of a specific nature such as to entitle him to cornpensation under 
section 32. H e  is entitled to compensation for the specific illjuries 
under section 32, and then, if still disabled as a result of the other in- 
juries, compensation mill be paid under section 31.' E. L. B a u g h n  v. 
Richmond F o r g i n g  Co., Claim No. 70-597. 

"However, in the case before the North Carolina Industrial Commis- 
sion the plaintiff had already been paid for his general disability and the 
evidcuce does not disclose that  the specific disability was shon-n a t  any 
previous hearing. Therefore, the Full  Cornmission affirms the decision 
of Commissioner Dorsett as shown in the opinion filed 2 hIarch, 1933, 
and the corrected award of 10 Illarch, 1933. The defmdants will pay 
the costs of this hearing." 

,Is ordered in said opinion, ail award was issued on the same date, 
as f olloms : 

"Award (16 June,  1933). 
"You, and each of you, are hereby notified that  a hearing was had 

before the Ful l  Commission on 29 May, 1933, in the abore entitled case, 
Raleigh, N. C., and the decision thereupon was rendered by Commis- 
sioner T. A. Wilson for the Ful l  Commission, on 16 June., 1933, in which 
an award was ordered and adjudged, as follows: 

" 'That  the findings of fact and conclusions of l a y  set out in the 
opinion of Commissioner J. Dewey Dorsett are proper and justified from 
all of the evidence, and they are hereby adopted as findings of fact and 
conclusions of law of the Ful l  Commission. and that  the award llereto- 
fore issued under date of 10 March, 1933, reading as follows: ('Upon 
the finding that  the plaintiff has not had a change of condition as to 
disability of a general nature, and that  he now has only 3314 per cent 
disability of a general nature, the claim for additional compensation for 
such disability is denied. Upon the finding that plaintif: has 51 per cent 
loss of hearing in left ear and 56 per cent loss of hearing in right ear, 
the defendant will pay plaintiff compensation a t  the rate of $18.00 per 
week for a period of 74 9/10 weeks, corering 51 per cent loss of 
hearing of the left ear and 56 per cent loss of hearing of the right ear. 
The plaintiff has expended $219.25 for medical and hospital treatment. 
The plaintiff will submit itemized bill to the Commission for approval, 
such itemized bills to show authorization for drugs and also for glasses, 
and when approved the defendants will p:ly plaintiff this amount as 
approved. Defendants to pay cost of hearing. 3 fe,? of $100.00 is 
approred for attorney representing the plaintiff." Tht: foregoing cor- 
rects the award dated 2 March, 1933, which contained :in error in that  
compensation was awarded for total loss of hearing in  both ears, whereas, 
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according to Comrni~sioner  Dorsett's findings of fact  and according to the 
a ~ v a r t l  itself the  plaintiff has  suffercd 51  per cent 10s. of liearinq of the  
left e a r  and  56 per  cent loss of Ilearing of the r ight  car,  be i n  all  re3pects 
affirmed.' " 

T o  this opinion and  anarc1 of tlic F u l l  C'ommission the tlcfcndanti 
excfpted and  appealed to  the  Superior  Court.  T h e  c a v  came on f o r  
hearing i n  thc Superior  C'onrt before Stack. J., a t  ( ' hamber i ,  on Fr iday ,  
24 S o x  ember, 1!)33. n lien am1 17 here his I Ionor ,  J u d g e  Stack, rendertd 
jutlgnient a -  folio\\; : 

"This cause corning on to be heard ant1 being 11card before lli i  I I o i ~ o r .  
-1. 31. Stack. a t  C ' l ~ a r ~ ~ b e r s  i n  the t o ~ r  11 of 1lon1vc. 11y conscnt of I):trtie.. 
on  F r i t l ~ .  24 S o v e n ~ l , c r ,  1933 ; af te r  heal ing the aryument  of r o u n v l  
and a careful rexien of the record on a p l ~ e a l  f r o m  the S o r t h  Carol ina 
I n t l u ~ t r i a l  Con~rnis-ion, i t  appearing to the court t h a t  the  judgr~lcnt 
appealed f r o m  was based on findings of I h .  H a r t  n i t h  reference to 
defective Ilearing of the plaintifi ,  and  the  tlefentlants had  not 11atl ail 
o p p o r t u ~ i i t y  to croti-examine D r .  1 I a r t  i n  this colinection; and the c.ourt 
being of the opinion tha t  the  cace shol~l t l  he rernanded \\it11 a vien- of 
allowing the defcntlants the opportuni ty of crosh-csaminii~g D r .  I I a r t  
xrith reference to thc defectire hearing complained of by the  plaintiff. 
It is therefore ordered and ailjutlgecl by the court tha t  this c a w  be a i ~ c l  
the same is liereby remanded to t l ~ c  S o r t h  Carol ina I l ldustr ia l  Cornmi+ 
s i o n ;  tha t  the defendants be alloueil the  opportuni ty to exanline Dr .  
I I a r t  n i t h  reference to plaiiltiff's defective lienring. T h e  other c7xcel)- 
tiolis and objectioas raised 1 ) ~ -  the defendant? i n  this  appeal  a r e  not 
paswd u l ~ o n  am1 the same a re  i n  all  re,pecti 1)re-erved. -1. 11. Stack, 
J u d g e  of the 13 th  Jud ic ia l  District." 

T o  the foregoing ordcr the plaintiff objects and except.. 
111 accordance n i t h  the judgment of J u d g e  btack, on 15 Decembel. 

1033. there n a s  wit out to all  parties notices of hearing to  l)e c o ~ ~ d w t w  
i n  Charlot te  on 1 2  J a n u a r y ,  193-1, copy of w i d  notice being as  folio\\ - : 

''A\Toti~e of  IIecrririg. ,1 hear ing  nil1 be held i n  the above c:lhe a t  
office clerk Superior  Court ,  ( 'har lot te ,  S. C'.. a t  2 o'clock p.m., on 
12 J a n u a r y ,  1934. This  lienring iz p a r t  of a sc l~e t ldc .  I t  cannot be 
~,ostponed without  considerable inconr enicnce and  extra  ex1)env. Tlie - - 
Cornmiision 1141 not consent to  postponement except upon strictly Icg-a1 
grounds. Subject  of hearing (here s tate  q u e ~ t i o n  i n  dispute)  : T h i s  
cause remanded to the K. C. Indus t r ia l  Commission so t h a t  the defend- 
an t s  be al loved the  opportuni ty to  examine D r .  H a r t  71-ith reference to 
plaintiff'> defective hearing. Tlie parties to this hearing- ,dlould a r -  
range to h a r e  all  witnesses present to testify promptly a t  the time and 
place above given. T h e  riglit is reserred to  take such action as the  1a1v 
p c r ~ n i t s  if either p a r t y  fa i l  to appear  a t  the time and place w t  fo r  tll i i  
hearing." 
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Pr ior  to the hearing in Charlotte, defendants' counsel received a propo- 
sition of settlement from plaintiff's counsel, which is embodied in  letter 
of A. C. Hunexcutt, attorney, directed to W. E .  Smith, attorney, dated 
12 January,  1934. This offer of settlement was accepted by the defend- 
ants and confirmed by judgment filed 15  January,  1F34, by Commis- 
sioner Wilson, the offer of settlement being set out in the judgment, 
which is as follows : 

"Order of Commissioner Wilson (15 January,  1934). 
"This case vias set for Charlotte, N. C., 12 January,  1934, to take the 

eviclence of Dr.  H a r t  pursuant to the order of the judge of the Superior 
Court of the 13th Judicial District. However, the day before, a t  Xlbe- 
marle, the attorneys on both sides had a conference with the hearing 
Commissioner in which the question was raised as to whether, even if 
the claimant should win the court decision, that  as a matter of law 
shouldn't the defendant carrier be given credit against the weekly pay- 
ments for compensation paid for partial disability under section 30 to a 
previous award of Commissioner Dorsett, which was paid in a lump 
sum. The hearing Commissioner ruled that the defendants were entitled 
to this credit, and the defendants agreed to pay, which the claimant 
accepted. The  agreement for settlement of the case is embodied in the 
letter of the plaintiff's attorney, A. C. Huneycutt, t3  the defendant 
carrier, dated 12 January,  1934, which reads as follows : 

(' 'Further, with regard to the comvromise settlement of the C. M. - 
Morgan matter now pending before the North Carolina Industrial Com- 
mission, Mr. Morgan has taken the matter under consideration, and has 
decided that  if your clients, town of Norwood and U. S. F. & G. Co., will 
pay him in  a lump sum, a t  once, he mill arcept $829.14, net to him, as 
full and complete settlement against the town of Xorwood arising 
through, from, and on account of the accident i n  question, your client, 
of course, to pay the attorney's fees set out in the award of 10 March, 
1933, cost of the appeal, and other items named in the said award, or  
arrange same so as to protect him from being responsible for same. I n  
other words, he will accept $829.14 in a lump sum net .;o him.' 

"The appeal of the defendants is withdrawn, the testill- ony of Dr.  H a r t  
was not taken. An award shall issue approving the agreement above set 
forth in final settlement and determination of this case." 

On 17 January,  1934, the Commission r ~ n d e r e d  judgment a p p r o ~ i n g  
the lump sum settlement, as follows : 

"Judgment of Commission (17 January,  1934) : 
('The Commission approves the lump sum settlement of $829.14 net to  

the plaintiff as set out in the letter of Attorney -1. C. Huneycutt, 
12 January ,  1934." 

Payment of the amount of this agreed settlement v a s  made on 24 
January,  1934. Thereafter the Commission received from the plaintiff 
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an affidavit, dated 5 January,  1935, requesting that  the case be reopened, 
said affidavit being as follows : 

"This matter, affiant C. hl. Xorgan makes oath that  he .it as injured 
while in the employ of the town of Nornooci, on or about 13 October, 
1929; after that  certain negotiations were had with the insuralice car- 
rier, and affiant was paid the sun1 of $18.00 a neck for 1 2  neehs, nhen 
payment ceased. Thereafter a hearing was had before the Industrial 
Comnlission and affiant was awarded the sun1 of $6.93 per week for rt 

period of 178 15eeks. This was treated as a lull113 sum settlement as of 
the date thereof. Thercafter there nas  a subsequent hearing anti award 
in nhicll affiant \vas an artletl approximately $329.10, due to  tlefectiw 
hearing. ,Iffiant's hearing has steadily grown worse, his physical con- 
dition has gradually deteriorated, and he is now absolutely uliahle to 
purbue any gainful occupation. llffiant vould not hare  agreed to the 
settlement aforesaid had not the existence of his illness been so rapid as 
to make i t  necessary as cornperlsatio~l for the injuries received by him 
a i d  which are fully set forth in the record. Wherefore, affiant prays 
that  the case as to him be reopened; that the insurance carrier be noti- 
fied; that  a hearing he had ;  and that  such proceedings taken and such 
orders made a t  such hearing as may be consistent v i th right arid justice. 
(Signed) C. N. Morgan." 

011 2 ,\ugust, 1935, tht. h a r i n g  ( 'omrni~ioner  D o r v t t  found certain 
facts and denicd plaintiff further cornpenbation. On appeal by plaintiff 
to the Full  Commission, 011 7 July.  1936, they found certain facts and 
made an  award as follows: "Upon the findings that  plaintiff has had a 
change of condition since the last payment of compensation, and that  
plaintiff has been temporarily totally disabled since 2 1  June. 1035, the 
defendants will pay plaintiff cornpeilsation a t  the rate of $13.00 per neek 
from 2 1  June, 1935, during the continuance of temporary total dib- 
ability, total payments not to exceed $6,000, with proper deduction for 
any and all payments of compensation heretofore made," etc. 

The defendants appealed to tlle Superlor Court, and the court belon 
rendered judgment, as follows: "It is therefore ordered, adjudged, and 
decreed that  the judgment of the Ful l  Cornniission, handed down on 
7 July,  1936, be and is hereby tlle judgment of this court. J. A. Rous- 
seau, Judge presiding." 

The deferltlants excepted and assigned error to the judgment, and 
appealed to the Supreme Court. 

I'. L. D y s a r d ,  Jr.,  for p la in t i f f .  
R. L. Smith Le. S o n s  f o r  de f endan t s .  

CLARKSON, J. The material question involved : "Is the compromise 
settlement of 12  January,  1934, approved by the Industrial Commis- 
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sion, on 17 January ,  1934, binding and final between the parties?" We 
think so. 

I t  is in the record that  the various disability compensations heretofore 
awarded plaintiff were some $4,000 other than the present award. I n  
the record is also the following: "The agreement for settlement of the 
case is embodied in the letter of the plaintiff's attornet,., A. C. Huney- 
cutt, to the defendant carrier, dated 12 January,  1934 which reads as 
follows : 

'( (Further,  &tli regard to the compromise settlement of the C. 11. 
JIorgan matter now pending before the S o r t h  Carolina Industrial Com- 
mission, Mr. Xorgan has taken the matter under consideration, and has 
derided that  if your clients, t o~vn  of Sorwood and U. S. F. 6: G. Co., will 
pay him in a lump sum, a t  once, he will accept $829.14, net to him, as 
full and complete settlement against the town of Norwood arising 
through, from, and on account of the accident in question, your client, 
of course, to pay the attorney's fees set out in the award of 10 March, 
1933, cost of the appeal, and other items named in the said award, or 
arrange same so as to protect him from being responsible for same. I n  
other words, he will accept $820.14 in a lump sun1 net to him.' 

" 'The appeal of the defendants is nithtlrawn, the testimony of Dr.  
H a r t  was not taken. An  award shall issue approving the agreement 
above set forth in final settlement and determination of this case.' 

"On 17 January ,  1934, the Conmlission rendered judgment approving 
the lump sum settlement as follows : J u d g m e n t  of C o m m i s s i o n  (17 J a n -  
uary, 1934). 'The Commission approves the lump sum settlement of 
$829.14 net to the plaintiff as set out in the letter of Attorney A. C. 
Huneycutt, 1 2  January ,  1934.' Payment of the amou i~ t  of this agreed 
settlement was made on 24 January ,  1934." 

There was a controversy b e t ~ w e n  the plaintiff and defendants as to 
additional disability compensation more than had been heretofore paid 
plaintiff. The parties compromised and settled this additional claim of 
plaintiff. The language of this agreement is clear and not ambiguous: 
" X e t  t o  him, a s  full  a n d  comple t e  s e t t l emen t  aga ins t  t h e  t o w n  of N o r -  
u v o d  ar i s ing  t h r o u g h ,  f r o m ,  a n d  o n  accozcnt of t h e  a c c i d m t  in question." 
This lvas approved by the Industrial Commission and the money paid 
on the fa i th  of this agreement. The plaintiff in his afidavit to reopen 
the case says: "Affiant would not have agreed to the settlement afore- 
said had not the existence of his illness been so rapid as to make i t  
necessary as compensation for the injuries received by him and which 
are fully set forth in  the record." 

To set aside the agreement, i t  does not appear upon proper allegation 
and proof that  the "full and complete settlement" was obtained by fraud 
or mutual mistake, or that consent was not given. The plaintiff was 
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sui  juris and is now estopped to deny his solemn agreement. Boucher 
v. T r u s t  Co., ante, 377. 

I n  X f g .  Co. v. Lumber  Co., 175 N. C., 571 (574),  we find : ' (If treated 
as a n  exception to the  judgment, i t  presents the  single question n-hether 
the  facts  found  or  admitted a r e  sufficient to  support  the judgment. 
(Ul lery  v. G u t l ~ r i e ,  145 N .  C., 419)." Wilson  7). Chnrlof te ,  206 S. C., 
856;  Orange Co. I ! .  A f k i n s o n ,  207 S. C., 593 (596) ; Shuford 1 ' .  R~riltling 
and Loan Ansn., 210 N .  C., 237 (238) ; Bes f  1.. Grrrris, n n f e ,  305 (307-5). 
T e  d o  not th ink  the  facts  admitted support  the  judgment. 

W e  h a r e  consistently held, as  stated i n  .JoJ~nson 7%. ;lshez*illc IIosicry 
C'o., 199 N .  C., 35 (40) : " I t  is generally held by  the courts tha t  t h e  
ra r ious  comIicnsation acts of the Union should be liberally construed 
to the  end t h a t  the benefits thereof should not 11e denied upon tecllnical. 
narrow, and s tr ic t  interpretation." 

W e  th ink  the facts  i n  the  present case and statutes on the  slihject differ 
frorn those i n  the  authorities cited by plaintiff. B e  t h a t  as  i t  may,  we 
a r e  not inclined to set aside a solemn agreement i n  ful l  settleinent, 
approved by the  Indus t r ia l  Con~miss ion  and  the  money paid ant1 ac- 
cepted by  plaintiff on the f a i t h  of his  agreement. T h e  agreement is not  
a "scrap of paper." 

F o r  the  reasons given, the  judgment i n  the court  below is 
Reversed. 

S T A C ~ ,  C. J., took n o  p a r t  i n  the consideration or decision of this case. 

CITY O F  HIGH POINT (a  JIUSICIPAI, C ~ R P O R ~ T I O S )  r. A. C. CLARK A N I )  

WIFE, DAISY 0. CLBRI<. 

(Filed 10 May, 1937.) 

1. Municipal Corporations 5 %3-Party petitioning for puhlic improve- 
ments and accepting benefits held estopped to attack assessment*. 

The owners of land, in dereloping same for residential purposes, plotted 
streets for the derelopn~ent and tlrtlicatctl them to the city, filcd petitior 
for improvement of the streets with total cost to he assessed against the 
abutting property, and in proceedings in substantial conformity with ('. S., 
ell. 56. Art. 9, the city levied assessments and made the improreinrnts. 
The owners listed tlir larid for taxation hy the  city, did not appeal from 
confirmation of the assessnlent role, a ~ i d  hot11 the m-- l i~rs  and the city 
tliongllt the land lay within the city limits, until a surrey some years 
after the confirmation of the assessnwnt role disclosetl that one of the 
streets ran outside of and parallel to the city limit. Held:  The owners 
of the land, by petitioning for the improrements a ~ ~ d  accepting the benefits 
thereof are  estopped to deny the ralidity of the assessments, the paring 
of the street outside the city limits not heing ztltrrt virrs the city. 
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2. Municipal Corporations § 3+City held to have pow?r to pave street 
acquired by it by dedication, although street was outside city limits. 

Since C. S., 2791, empowers a city to purchase land for rstablishing or 
widening necessary streets either "within or outside :he city," and to 
control and manage same, a city acquiring by dedication a street lying 
just outside its limits and connected with the streets within its limits, has 
the power to pave such street so acquired by it, and its paving of the 
street upon petition of the owners of abutting property is not ultra vires 
the city. 

3. Municipal Corporations 3 35- 
The General Assembly has the power by curative act to validate assess- 

ments for public improvements levied by a municipal corporation when 
the levy of the assessments is not void or ultra vires the city. 

APPEAL by defendants from Armstrong,  J., 19 April, 1937. From 
GUILFORD. Affirmed. 

This is a submission of controversy without action, C. S., 626-628. 
This controversy without action is brought by plaintiff against defend- 
ants to determine the validity of certain street assessments levied by the 
city of High Point  against certain property belonging tc the defendants. 
The agreed case is fully set out in the record with ths  contentions of 
plaintiff and defendants. The material facts to be considered are as 
follows : 

On or about 16  November, 1925, and for some time prior thereto, the 
defendants S. C. Clark and wife, Daisy 0. Clark, were the owners of a 
large number of acres of land in the western portion of I he city of High 
Point .  Some time prior to 16  November, 1925, they had this acreage 
platted into a n  exclusive residential development of said city, known as 
Emerywood Addition No. 6. While they were the owners of all the lots 
on each side of Forest Hil l  Drive, Greenway Drive, and other streets as 
laid out upon the plat of Emery~vood Addition S o .  6, they prepared and 
executed a petition pursuant to chapter 56, Public Laws of 1915, as 
amended, petitioning the city of High Point  to pave Forest Hi11 Drive 
between Greenmay Drive and IIillcrest Drive, a par t  of which is just 
outside of the western boundary line of the city and almost parallel 
thereto. This petition was dated 16 November, 1925. I t  appears in the 
agreed case "That in platting said acreage into residential lots, Forest 
Hil l  I l r i ~ e ,  Greenway Drive, and other streets, as shown on said map, 
were laid out and dedicated to the city of High Point." 

Pursuant to the filing and consideration of said petition, all the pro- 
cedure and steps required by said chapter 56, Public Laws of 1915, as 
amended, were substantially complied with, the street psved, the assess- 
ment roll made up and confirmed on 21 September, 1926, by the council 
of the city of High Point, after due notice as required by chapter 56, 
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Public Laws of 1915, as amended, and levies of assessment made against 
each of the lots in said plat of Emerywood Addition Ko. 6. 

The defendants defaulted in the payment of the installments on the 
assessment levied against the land in question that  became duc prior to 
1 July,  1931. I n  January ,  1931, a careful survey of the xestern 
boundary of the city of High Point  w i s  made, which disclosed that  a 
small portion of the property platted into streets and lots by the defend- 
ants was just outside of the corporate boundary line of the city. Cnt i l  
this survey was made, neither the city nor the defendants knew that  the 
land in question was outside of the city. S o t  only did the defendants 
and the city consider that  the entire tract of land platted by the defend- 
antq as Ernerywood ,Iddition S o .  6 was inside the corporate limits of the 
city, but the defendants listed said tract of land and said Lot S o .  1 in 
question as being within the city and subject to general taxation by the 
city. 

After the city discovered that  a portion of the real estate development 
known as Emerywood Addition No. 6, which includes the land in  ques- 
tion, was just beyond its boundary, i t  got the Legislature to pass chapter 
131 of Private Laws of 1931, authorizing the city to reassess the assess- 
ment in question over a new ten-year period, so that  the first installment 
under the reasse~sment plan would become due 1 October, 1931. Acting 
pursuant to the provisions of chapter 131, Private L a m  of 1931, the 
council of the city of High Point  reassessed the assesqment in question. 
Chapter 131 of the Private Laws of 1931 likewise validated the assess- 
ment in question. At  the 1933 session of the Legislature, the city got 
the Legislature to pass chapter 150, Private Laws 1933, validating the 
reassessment plan of the assessment in question as made by the council 
of the city pursuant to the provisions of chapter 131, Private Laws of 
1931. 

The land in question still belongs to the defendants S. C. Clark and 
wife, Daisy 0. Clark, and the defendants have failed and neglected to 
pay the installments which became due on the assessment on the reassess- 
ment plan. 

On the agreed case, the court below rendered judgment for plaintiff. 
The defendants excepted to the judgment as signed and appealed to the 
Supreme Court. Other necessary facts will be set forth in the opinion. 

Grover H.  Jones for plaintiff. 
C.  R. ,VcIver, Jr., for defeizdants. 

CLARKSON, J. The main question presented on this appeal : Could 
the city of H igh  Point  levy a benefit assessment against land abutting 
on the portion of a street owned and dedicated to the city of High Point  
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as a par t  of its street system and lying beyond the corporate limits of 
such ('ity, said street connecting with street5 inside the corporate limits, 
on account of the paving of the portion of such street lying beyond its 
corporate limits vhere  such abutting propwty owner signed a petition 
in  vhich  petition he represented to the city that  hie a h t t i n g  land was 
within corporate limits of tlie c i ty ;  and where neither the city nor such 
abutting lando~rners knew, until some rears after the col~firmation of the 
assessnlext roll, that  his land so assessed wa.; beyond the corporate limits 
of the city, he returning sanie for taxes; and nhere  such abutting land- 
owler failed to appeal from tlie confirmation of the a.sessment roll as 
requiieti by section 2714, C'. S. ! TVe think so, under the facts and cir- 
cun~stances of this case. 

111 the record is the following part of the agreed case 
"I. The above named city of High Point  is a municipal corporation, 

duly incorporated under the l a w  of the State of S o r t h  Carolina, and as 
such municipal corporation i t  is authorized by law to pal-e its streets and 
to make benefit assessments against the property abutting thereon for the 
cost of such in~provenient, and is hereinafter called the plaintiff. 

"2 .  That  the above named S. C. Clark a i d  wife, Daisy 0. Clark, 
hereinafter called the defendants, are citizens and rebidents and tax- 
payers of the city of High Point, K. C. 

"3. The defendant S. C. Clark was the owner of a nulnber of acres of 
land, most of which was in the western portion of the city of High 
Point, and the said S. C. Clark platted this acreage into a n  exclusive 
residential subdivision known as Emerywood Addition S o .  6, map of 
which is recorded in P la t  Book 8, at page 37, register 0,' deeds' office of 
Guilford County, S. C.;  tha t  the map  of said subdi~is ion  known as 
Emerywood Addition S o .  ti was subnlitted to and anproved by the 
governing body of the city of H igh  Point, to wi t :  The council of said 
city, prior to the time that  the said map was filed in the office of the 
register of deeds of Guilford County;  t h a t  i n  plat t ing sclid acreage i n t o  
r e s d e n t i a l  lo ts .  Forest l l l l l  U r i c e ,  Greenzcay Dr ive ,  and other  streets 
as shown on suzd w u p  x e r c  laid ou t  and dedicated to the city of High 
Point." (Italics ours.) 

C. S., 2791, i n  part, is as follows: ( T h e n  in the opinion of the govern- 
ing body of any city, or other board, commission, or department of the 
gorernnlent of such city having and exercising or desiring to have and 
exercise the managenlent and control of the streets, . . which are 
or may by law be owned and operated or hereafter acquired by such city 
. . . on behalf and for the benefit of such city, a n j  land, right of 
way, . . . privilege, or easement, either within or cutside the city, 
shall be necessary for tlie purpose of opening, establi~hing, building, 
widenii~g, estending, enlarging, maintaining, or operating any such 
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streets, . . . such governing body, board, comniission, or department 
of government of such city may 1,urcha.e such l a id ,  right of way, . . . 
privilege, or easement from the o\vner or onners thereof and pay hueh 
compensation therefor as may be agreed upon." 

I n  the preient case tlie qtreets o u t 4 e  the city were dedicated to tllr: 
city and there n as no necessity to purchase same, thougli the statute pare 
tlie pover to acquire same. The plaintiff and defendants nere  both of 
the opinion that  the i m r s  i r l  quo n-as in the city of High Point ,  and 
defendants libtrd a i d  paid general tax on iaid property to the city of 
Hiph Point. The defendants n a n t d  the street l,a\-etl antl, in the man- " 
ner provided by lan-, petitioned the mayor and city council of Aigh 
Point  to par e same, r i l .  : "Do hereby respectfully petition >our Ilonor- 
able Cody to inlprore E l l c r e s t  I l r i re  nest  from ILillcrect Drive to 
Emery Strert  and Forest Hil l  Drive from Greennay Drive to IIillcrest 
Drive, a total distance of approxirtlately 3,000 feet, nit11 a prrmanent 
p a ~ e m e n t  of a cliaracter, type, antl material to be determined by your 
Eonorable Body, including the neces\ary grading or rc,grading of said 
part  of said street, and tlie construction, reconstruction, and altering of 
curb<, gutter., :mtl drains tllercin. TT'e further rcslwctfully reque,t that 
100 1wr cent of tlic total coat of said improvenirnt, including cash for 
cost of all itreet intersections in advance, be specially aszessed upon the 
lots and parcels of land abutting directly on the improvenlelit, according 
to their reupective frontage thereon by an  equal rate per foot of such 
frontage. This petition i i  signed and filed under vction 5 of chapter 56 
of the Public L a n s  of 1915 of S o r t h  Carolina. Witness our respectixc 
hands with a ~tateinent  of our ap~)ros imate  frontages re>pectirely on tlle 
p r t i o n  of such street proposed to be iniproretl. Dated 16 Xo~ernber ,  
1925. Signatures of Onnera-S. C. Clark, S. C. Clark. Approximate 
frontage 3000-3000." 

I n  accordance with tlie petition and statutes, tlle inllirovement \ m i  

made and asscssn~ent levied. The record diicloscs : "The defeldantr did 
not register any objection to the corlfirmation by tlle council of tlle city 
of High Point  of the ahsessnlcnt roll, and did not take an  appcal from 
the confirmation of the assesslnellt roll." 

Under the statute, C. S., 2791, supra, the plaintiff had the right to 
acquire these streets and in the present case they vere  laid out and dedi- 
cated to the plaintiff. The plaintiff had the "management a d  co11trol7) 
of the streets like any other streets of plaintiff city. The  defendants, in 
no uncertain language, petitioned that they be improved. We think, 
under the factual situation of this case, that  defendants are estopped to 
repudiate their solenill petition, acted on by plaintiff, and which defend- 
ants are now receiving the benefits to enhance the value of their property 
by having the streets paved. 
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I n  Charloffe v. Alexander, 173 K.  C., 515 (519-20), I S  the following: 
'(There is no valid reason why citizens who wish to have their property 
improved by street paving may not expressly waive the charter restric- 
tion and contract with the city to pay the actual cost. There is nothing 
against public policy in such agreement. On the contrary, it  conduces 
to the general improvement of the municipality. When such contracts 
are entered into with full knowledge by the property owner the law will 
not permit him to repudiate i t  after the work is done and he has received 
the benefits. This principle is approved by numerous authorities. . . . 
I n  McKnight v. Pittsburgh, 91 Pa .  State, 273-6, the Court said:  'The 
appellant made no objection to the grade or to the work as it progressed. 
The work was undertaken a t  her instance, among others, and for the 
benefit of her property, and her agents aided the contrector in hauling 
and furnishing material. Held, that  she was estopped from controvert- 
ing the acts of the city and its contractor, even though tht> contract under 
which the grading was done was void for want of power of a city to 
execute it.' I n  our opinion, i t  is both good morals and sound law to 
hold that  when a person has accepted the benefits of a contract, not 
confra bonos mores, he is estopped to question the valid it,^ of it." 

In the Xaf ter  of dssessrnent Against Railroad, 196 K. C., 756; Jones 
L'. Durham, 197 K. C., 127;  Efird v. Winston-Salem, 199 S. C., 33;  
Wake Forest v. Holding, 206 K. C., 425. 

I n  Elliott on Roads and Streets, Vol. 2, 4th Ed., see. 733, i t  is said, 
i n  part : "If the party who assails the assessment has induced the officers 
to enter upon the work, his complaint should meet with no favor from 
the courts. Thus, i t  has been held tha t  one who petitions for the im- 
provement is estopped from claiming that  there is no authority to make 
it, and so generally as to acts caused by or naturally and properly fol- 
lowing such petition," etc., citing Wright c.  Davidson, 181 U. S., 371 ; 
Burlington v. Gilbert, 31 Iowa, 356 (364) ; Ballentine ti. C i t y  of Colum- 
bia, S .  C., 124 S. E., 643. 

The streets in question were dedicated to the plaintiff city of H igh  
Point. The statute, supra, gave the city the right to acquire streets 
"within or outside the city," and to "exercise> the management and con- 
trol of the streets," etc. The language is broad enough for the streets 
so dedicated to the plaintiff city that  the city had authority to pave 
same, as was done in  the instant case, under the statutes. 

Chapter 131, Private Laws 1931, entitled "An act relating to special 
assessments levied by the city of H igh  Point," validated and confirmed 
the special assessment referred to in the pleadings in  this action and 
authorized the council of said city to make a reassessment thereof, which 
reassessment was made as of 1 July,  1931. Chapter 150, Private Laws 
1933, entitled "An act to amend chapter 131 of the Private Laws of 
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1931, relating to special assessments levied by the city of High Point," 
likewise ralidated and confirmed the reassessment of the aascssrnellt matic 
by resolution of the city council of the city of High Point  pursuant to 
the provisions of chapter 131, Private L a n s  of 1931, and thus validated 
and confirmed the reassessment of the p r t i c u l a r  street asse+ment re- 
ferred to in the pleadings in this action. I t  has been repeatedly held by 
our C'ourt that  ~ c h  acts have the effect of validating benefit assc~snirntq. 
Hollorc v. i l fochsc i l lc ,  I S 9  S. C'., 144;  Gnllsrnore 1 % .  l ' l lornusrdle ,  191 
N. C., 648; R n r b o u r  c. W n X e  C ' o u n f y ,  197 K. C., 314; C'rufchfiel t l  I , .  

T h o n u t s r i l l e ,  205 S. C.. 709;  I l i g h  P o i n l  7'. B r o l r n ,  206 S. C., 664. 
From tlie view we take of the agreed case, v e  see nothing in  the con- 

tentions of defendant that  the ma t t t~ r  n as ~r l f r t r  1,ires. C n i o n  Intl(1rntl i f y  
I 'o.  r .  Pc'rry.  19s N. C'., 2s6 ;  Retrlirl ( ' 0 .  I , .  ( ' h ( t r l n t t c ,  198 3. ('.. 56-1. 

The agreed case is lengthy and the able briefs, pro and con ,  set forth 
fully the contentions of the litigants. T e  do not think that  any of the 
(dontentions of defendants can he sustained. The defendants nere of full 
age, sf t i  l u r i s ,  signed the petition for the improvement; the streets were 
dedicated to the ci ty;  defendants returned the land for tax to plaintiff; 
no appeal from the assessment was made by defendants; they saw the 
plaintiff making improvements on the streets from which they rcceived 
the benefit of having pared streets; the General Assembly ratified and 
approved the improvement. The  defendants must "keep the nhiteness 
of their souls" and pay for the assessment. 

Fo r  the reasons given, the judgment of the court below is 
Affirmed. 

KERMIT T,O\TIIT r. D. JIART'IS B.iRKEIZ. 

(Filed 19 May, 1937.) 

1. Appeal and Error 3 3 9 -  
Appellant's exceptions relating to n u  issue answered in his fa\  or nil1 

not be sustained. 
2. False Imprisonnient 3 +Good faith of officer making arrest i \  material 

on question of actual damages recoverable by plaintiff. 
Under the facts of this case, the good faith of an officer in  nulting an  

arre<t under an invalid warrant 1 9  held material on the qurstiol~ of the  
anlourit of actual damageq, if any ,  plaintiff is entitled to rccol-er for the 
falie arrept, and an in<tructio~l to thi5 offect i5 not held prejndiclal in 
1 iew of the jury's finding npou 'upporting c\ itlence that plaintiff suffered 
no actual damages. 
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3. Escape § &Evidence held for jury on contention of defendant officer 
that assault was result of plaintib's attempt to esrap-. 

Plaintiff hronght this action for wrongfnl ncwnlt, anc offered evidence 
in sllpport of his contention that after he hat1 been talwn to jail he war 
assn~iltetl and beaten, withont provocation, 11g the officer rvlio hat1 arrested 
him. Defendant officer introdncd c~itlcncc. to the cffec that a highway 
pntrolninn had lrell,ctl him arrest plnintiff, that after plaintiff had heen 
tnkcn to the jail nntl while a ct.11 was I)ei~ig prepared for him, plaintiff 
nttaclml tlic pntrolmmi in nn attempt to eccnpe. and that clcfcndnnt officer 
had heaten them botli nit11 a small stick in ortlcr to stop the fight nnd 
styarate them. IIcld: The conflicting erideiicc wacl p rop~r ly  <~tbmitted to 
tli? jnry, nntler proper ilistrnctions, mid the jnrg's verdict that plaintiff 
linll not 1)een wrongf~llly a s ~ a ~ i l t c d  is upheld. 

A \ ~ ~ ~ . i ~ .  hy plaintiff f r o m  P n r i c r .  .I., a t  October Terni,  1936, of 
R o ~ ~ s o s .  S o  error .  

Thi. is a n  action to recover damages, both comyensatory and punitive, 
(1) f o r  the  ~ v r o n g f u l  and nlilawful arrest  of tlic plaint i f l  h p  the  defend- 
ant ,  and  ( 2 )  f o r  a n  assault and bat tery on the plaintiff b;. the  defendant, 
a f te r  the  11nlawf111 nrreqt, and  while the  plaintiff v a s  v rongfu l ly  de- 
tained b~ the defendant. 

T h e  isslws ar is ing on the  pleadings vcrc. ansvcred 3- the j u r y  as  
follo\Ys : 

"I. D i d  the  defendant wrongfully and un lanfu l ly  a r r w t  the  plaintiff 
ant1 re5train h i m  of his  liberty, as  alleged i n  the complaint ? Answer : 
'Pcs.' 

"2 .  W i a t  damages, if any,  is the plaintiff entitled to  recover of the  
defcndant ? h s n c r  : 'One penny.' 

'(3. ]?id the defe~idan t  wrongfully and u n l a ~ v f ~ ~ l l y  a s s a ~ ~ l t  and beat the  
plaintiff, as  alleged i n  the compla in t?  h s \ \ w :  'No.' 

'(4. ITliat con~pensa tory  damages, if any,  is the plail  tiff entitled to  
recover of the dcfcnclant ? Ansn-er : 

" 5 .  T T h t  punitive t lan~ages,  if any ,  is the plaintiff entitled to recover 
of t l ~ e  defendant ? Answer : >, 

F ~ o n l  j l~t lgmcnt  tha t  plaintiff recover of the defciidant one penny and 
tlic costs of the  action, the plaintiff appealed to the  Suprerile Court ,  
assigning errors  i n  tlie t r ia l .  

T'nrser, J I c I H  ty re  c t  I I e n r y  for plaint  if .  
J lcLtwn LC Sincy  for d e f e n d a n f .  

CONSOR, J. O n  or about 27 September, 1935, hetween !1 :30 and 10 :00 
o'clock a t  night,  the defendant, a r u r a l  policeman and  deputy sheriff of 
Robrson County, arrested tlie plaintiff. who was a t  work on the  Robeson 
County  F a i r  Grounds, near  the to1v11 of Lumberton, S. (7. T h e  arrest  
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n-as made u i i t l~ r  and ky ~ i r t w  of a criminal warrant, wliic11 had been 
iswcd by a justice of thc peace of Rohc-on C'ounty, upon the verified 
complaint, in writing, of Sanford Prerat te.  The warrant  n-a, atldrcsqed 
to tlie slicriff or otlier lanful  officer of Robeson ('ounty, and c.ommanded 
the said sheriff or other officpr to arrest Jolin Doe, and take llim M o r e  
the recorder of Robeson C'ounty to ansner the criminal charge rna t l~  in 
the c~ornplaint. Sanford Prevatte n as. preient nhen  the arrc.;t v a i  made, 
and had identifietl the plaintiff a i  the inan nllo had con~nlittcd tlic c.rime 
charged in  the complaint. The defendant did not k n o ~  the plaintiff. 
H e  had ne\er  wen him hrforc the arrest, and relied 11po11 tlle idrxntifica- 
tion made by Sanford Prevatte, when he arrmtcd hiin under and by 
virtue of the n arrant ,  n llicli had bet111 1)laced iii llii hands 1)y the slwriff 
of Roheson County. 

r 1 l l i e  court n a s  of opinion that  the n arrant  n as void as a nlattcr of 
Ian-, and that for that reason the arrest of the plaintiff by the tlefmdant 
was unlawful and nrongful, antl ~o instructed the jur) .  See f I (rntr~  r . .  
Rice. 194 S. C.. 234, 139 S. E., 380; Nrycrn 1 % .  S f c w n r t ,  1 2 3  S. C'., 
93, 31 S. E.. E 6 b ;  , l l c~r t l  1,.  Z olrr lg,  19 hT. C., 5"; Rtr5X.i~ 1 .  170rcng, 1 0  
S. C'., 5 2 s ;  16  C. J., 306. I n  accordance with the instruetioil of the 
court, the jurv ans~i-ercd tlie first i ~ s u e  "Ye.;." This anbwer was in 
accordance n i t h  the contention of the plaintiff. I l i s  a ~ i i g n n i r ~ n t ~  of 
error n i t h  respect to the trial of the first issue are not sustai~ied. 

TTith rcspect to the second issue, ~rrhich ill\-olves the damage., if any, 
which the nlaintiff is entitled to recover of the dcfenclant for his unlaw- 
fu l  and wrongful arrrst and inipri~onnicnt, the court instructrd the jury 
substantially as follo~vc : 

"Having answered the first iswe 'PIJs,' it will be your duty, gcntI~n1~11 
of the jury, to award the plaintiff at least nonlinal damagc.~. 

"Sominal  damages are damages avarrled for tlie riolatiou of a right, 
and are awarded nhen no artual loss has heen sustained by the plaintiff 
as the result of the riolation by the defendant of a right of the plaintiff; 
to illurtrate, a penny and costs would he nominal damage.. 

"The burden on the sccond issue of showing damages otlwr than 
actual damages is on the plaintiff. Before you caan award llini actual 
damages, the plaintiff must hare  satisfied you by a prepondrrai~ce of 
the evidence that  he is entitled to recover actual dainagcs nnder tlle rules 
of Ian. as thc court will instruct you. 

"The damages vliicli the plaintiff in an action for false arrei t  or false 
imprisonrne~it may recover of the defenilant, are usually by the w r y  
natufe of the wrong, incapable of exact measurement, antl inust rest 
largely in the discretion of the jury. L-illcii the defelitlant is .llonn to 
have actccl maliciously, or n i t h   vant ton and reckless tliqrcgard of his 
cluty antl of plaintiff's rights, tlie damages should be cornpenqatory only, 
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that  is, such as mill fairly compensate the plaintiff for his loss of time, 
his expenses incurred in procuring his release from the false imprison- 
ment, and the indignity, humiliation, and suffering which he has under- 
gone as the result of liis wrongful and unlawful arrest and imprisonment. 
Liabilities incurred by tlie plaintiff for  medical treatment of his bodily 
injuries, if any, may be recovered, although they have not been  aid by 
the plaintiff, and altliough the plaintiff was permitted after his arrest 
to go a t  large, within a short time, either upon his own recognizance or 
upon bail. There is no precise measure of damages in cases of this kind. 
I t  is impossible to ascertain the exact equivalent in money for bodily or 
mental pain. As the court has instructed you, the damages which the 
plaintiff in an  action for false arrest and imprisonment may recover are 
usually, by the very nature of the wrong done, incapablrl of exact meas- 
urement, and must rest largely in the discretion of the jury. 

"This is an  action, with respect to the first and second issues, for false 
arrest and false imprisonment, and as the court has charged you, tlie 
warrant  under and by virtue of x-hich the arrest was made was void, 
and the defendant, although an officer, under the circumsi ances shown by 
all the evidence, was not justified in  arresting the plaintiff without a 
warrant. Good fa i th  on his par t  has nothing to do with the question of 
his liability to the plaintiff for the unlawful and ~vrongful  arrest and 
imprisonment. I t  is presumed that  every one knows tlie law, but the 
good fa i th  of the defendant i n  making the arrest is very material on the 
question of the arnount of damages which the plaintiff is entitled to 
recover of the defendant in this action. 

"As I have instructed you, it is your duty, if you ansner the first 
issue 'Yes,' by your answer to the second issue, to award the plaintiff 
a t  least nominal damages; but before you can award the plaintiff actual 
damagtls, the burden of the second issue being on the plitintiff, he must 
satisfy you by the preponderance of tlie evidence that  he is entitled to 
recover of the defendant actual damages. I n  that  case, your answer to 
the second issue will be the amount in dollars and cents which you shall 
find from all the evidence will fairly compensate the plai ltiff for all the 
injuries which you shall find from the evidence lie has suffered as the 
result of his unlawful and wrongful arrest and imprismment by tlie 
defendant." 

There are no errors in the instructions of tlie court to the jury with 
respect to the second issue, as contended by the plaintiff m this appeal. 
The evidence with respect to this issue was conflicting. 'The contention 
of the defendant that  plaintiff suffered no loss or illjury as the result of 
liis arrest or imprisonment, was supported by evidence, and was sus- 
tained by the jury. The contention of the plaintiff to the contrary, 
while supported by evidence, was rejected by the jury. r n d e r  all the 
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facts and circunlstances as shonn by the e~ idence  for the defendant. his 
good fai th in ~ n a k i n g  the arrest was very material on the question as to 
the amount of actual daniagcq, if :my. which the plaintiff n a s  entitled 
to recorer of the defendant in this action. There was no error in the 
inrtruction to that  effect. Ronevel., if it  should be othcrwiw, the error 
nould not he prejutlicial, a i  tlir jury found that  plaintiff Tyae entitled to 
recolcr only noniinal damages. Src IJ/tlis 7%. S i i , c n c ,  210 S. ('., 41, 
185 S. E., 4G0 ; I i h ~ t l t s  1 . .  ColI~ns ,  108 S. C., 24, 150 S. E., 492; S/II( ' ! /PP 
2'. J C I T ~ ~ S ,  35 S. C., 179; 25 C'. J., 561; and XcCorinick on Damages, 
page 379. 

The facts nit11 rrspect to the thircl issue, which inr.olres tlle liahility of 
the d~fendnn t  for a11 a isa i~l t  and battery upon t h ~  plaintiff, ac d lonn by 
all the evidence, are as follows : 

After tlie defendant, n i t h  the aid of two State H i g h r a y  Patrolmen, 
lint1 arrebtetl the plaintiff a t  the R o l ~ ~ n  County Fa i r  Groundi, and had 
taken him in an  automobile to the county jail, ant1 vhi le  the plaintiff 
~ r a s  in the jail in the custody of t h ~  defeiitlant, the tlcfendant \trucak tlic 
plaintiff about his shoult l~~rs n i t h  a stick, thereby causing illjuries from 
nhicli plaintiff suffered for several neeki. 

The evidence for the plaintiff tended to sho~r. that the as-anlt and 
battery wliicll thc d(.fe~idant made upon him in the jail wa\ v-ithout 
pro~ocat ion  or excuse, but n a s  wrongful and malicious on the part of 
the defendant. 

The evidence for tlie defeudant tended to show that after he had taken 
the plaintiff to the jail, and while he mas preparing a cell for the 1)lniil- 
tiff, the plaintiff, in an attempt to escape from the jail, a*saulted one 
of the highnay patrol~rmi,  n.ho had accompaiiied the dd'entlant from 
the fa i r  groundi to the jail, and that  the plaintiff and the liigliuay 
patrolmen thereupon engaged in a fight, in tlie preicncc of the clefcntl- 
a n t ;  and that while they were figlltilig, ant1 for tlie purpose of cauiing 
them to desist, the defrritlant struck both of tliriii n i t h  a <mall stick 
nhich  he had in his hand. After plaintiff and the patrolman s t o p l d  
fighting, and nere  qeparatetl, tlie plaintiff, a t  his request, n as taken to a 
ho\p i td ,  wherc lie received medical treatment for liif injuries. The 
defendant's evidence tended to show that the injuries nere  not serious. 

The conflicting contentions of the plaintiff and the defendant n ith 
respect to their aliswer to the third issue x7ere iubmitted by the court 
to the jury, under irlstructions as to the law applirable to tllc facts as 
tlie jury sho11ld find the facts to be from the e~itlence, vhich  are free 
from error. Plaintiff's assignments of error with ~ m p e c t  to the trial of 
the third issue cannot be sustained. 

The jury har ing  ansn-(,red the third issue "So," under the instruc- 
tions of the court, did not ansn-er the fourth or the fifth issue. . ls ign- 
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ments  of e r ror  x i t h  reqi~ect to the  t r i a l  of these i ~ s u e s  a r e  not sustained. 
careful esani inat ion of tlie record i n  this appeal  discloses no e r ror  

fo r  which the plaintiff is entitled t o  a new tr ia l .  There  was evidence 
tentling to support  the  contcnt io~is  of the plaintiff. T l ~ e s e  contentions 
were ful ly  and  fa i r ly  s u h m i t t d  by  tlie court to the jury.  They  were 
rejected by tlie jury. 

T h e  jutlgnieat i n  accordance with the rerdict  is affirmed. 
S o  error .  

JIRS. I:ERTIL\ DERSAJI v. TOWS OF WHITEVILLE. 

(Filed 19 May, 1037.) 
1. Trial § 2% 

T'pon motion to nonsuit, all the ericlence tending to slipport plaintiff's 
cmlse of action is to be considered in the light moct fnrornble to plnintiff, 
ant1 she is mtitlcd to every rensonnble intendment thereon and every 
rensonnblc inference therefrom. C. S., SG7 .  

2. Appral and Er ror  S 21- 
I T ' l l r ~ l ~ ~  thr  charge of the lon-er court is not in the rworcl, it will be 

prrlh~uncd tlint it  is without error. 
3. JInnicsipal Co14porations 8 14-Evidence held for  ,jury on question of 

construr t i r r  notire of city of obstruction on  sidewalk. 
111 this avtion :igninst a ~nnnicipality to recover for injuries snstnined 

bg plaintiff in :I fall. o ~ i  n ilnrli night, over timbers obstructing n side\valk 
of the to~vn, tlie eviclelice that t l ~ e  town hat1 placed the timbers there in 
\wrl;ing its ;rdjnct'nt street, ant1 that tlie timbers hat1 h c ~ n  in such dnn- 
gcXr~)ns position for :I Icqgth of time sufficimt to give the tow11 implied 
~iotic-(1 thc'rcof, i s  h r l d  s~ifficient to I)? snbmittetl to the j ~ ~ r y ,  and clefel~rl- 
:Int town's  notion to n o n s ~ ~ i t  on the ground that the eridcl~ce did not slio\r 
that it hat1 either nv t~~; l l  or iinplied notice of the condition was properly 
refused. 

,IITE:.IL by defelidant f rom Sitlil., J . ,  a t  Special Selltemhcr Term,  
1036, of Col ,v~rnus .  Ko error .  

This  is a n  action for  actionable negligence brought hy plaintiff against 
the defendant, alleging damage. 

The  plaintiff, Mrs.  Ber tha  Debnam, testified i n  par t  : " I n  the  ear ly 
p a r t  of the night  of 12 May,  1034, I was coming llorile i'rom down the 
street nl iere  I liad been to the picture shon-. . . . I took Colur~lbus 
Street.  . . . I n  order to  t r a w l  f r o m  the  innill street to m y  Iio~iie, I 
t r a w l  C'ol~ulnbus Street  a block and then conic 11p nortlln u d l -  almost a 
block. . . . I can't  remember when I had  heen on t h a t  street before 
on  foot. I liad been 011 i t  i n  a car,  but not n d i i n g .  ,\,out c' o'rlock, 
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oil 1 2  Mag.  i t  n a h  dark ,  t h e  n-as not anything I)nt starlight ; tlierc. \ \ a s  
no electric light oil ('o11mil)ui S t r w t  along there. T l i r r r  n : ~ ,  a Ilqht on 
tiitnil the m ~ t .  hut it  didn't  throw ally reflcrtion on ( 'oluli~hus S twet .  
Tlicre a rc  sonic trchcs rielit  above tlicx qitlr where 1 was \valkinc hut not 
r ight  a t  it. Tlierc n e r e  l ca lcs  oil the tree,, b11t tllcrc n r r c  not trcc- 
1% liere this lurni~cl~, n as ; t l ~ w  were needs. ?'liere ib a liglit s t  the iliter- 
wction of C'oluliibu~ Street  and tlw itreet I l i w  on, 1)11t thtl t rers  hid 
t h a t :  thev \rere ea \ t  of rile and o b i e u r ~ d  the light.  Frankl i i i  Stroct 
ruiii  1)arallel n it11 thcl iiiriiii i treet.  1 \\a* valki i ip  oil n ha t  n-as *up- 
p e d  to he the s ideualk.  I didn't kliolr a ~ i y t l ~ i l i g  about tlic obitructioli 
unt i l  m y  foot v e n t  i n  it .  I n a s  n a k i n g  :inful fact. ant1 I aln a y i  car-  
ried m y  licad up. I \\ as n-alking on the sidcn-alk \\ licrc I n-ai iupposctl 
to  be. there way not anything hut  a path,  a i d  n-lien J took a ,tiap 1 n as 
111 sorr~etliing; iiaturally. wllen 1 stnnlhletl i n  onc t l ~ i n g  I caught oil the 
other foot. and  n e n t  into somctl~i i le  else, and  i t  th ren  me oTer back- 

L 

~vards ,  and the  next tliiiig I kncn I mas i n  a pile of lumber,  or tiniheri. 
I did not we  i t ,  hut  I could only feel i t ;  i t  scerneil like a pile of luinbcr. 
T h e  par t  1 caught  m y  foot i n  wa. acrov- tht. portion I x7ai ~ a l k i i i g  oil. 
M y  l r f t  hi1) w a i  1)ruiwl w large a i  niy hand  oil this s ide ;  nly riglit 
<ide ant1 iiec'k n ere t n  iitetl. I n r,nt hack~r a r t l ~  ; I didn't yo forward. 
I cauglit with one foot aiicl twiited and fell back\{ a r d i  on tl1o.r tiinlwri. 
I \ \ a<  not able to pet u p  [I- rnj ie lf  r ight  t l ien;  \rlic,n 1 got out I cruxled 
out. I did not get a n y  aisibtailce unt i l  1 got on t l i ~  iiclc,nnlk i n  f r o n t  
of m y  lioiiie, nl iere  1 nir t  m y  ~oii-in-la\i  ant1 tlauglitt~r." 

I<. W. Taylor, a \\ i t l ie-- f o r  l ~ l a i ~ i t i f f ,  te*tlfird, 111 p a r t :  "Q.  W i t h  
reference to those timber*, (lid you go t h ~ r e  il~irncdlatcly aftc>n\ artls aiitl 
see TI-here she fell ! _I. Yes, sir. (2. l l a d  you 5ecn tlioie tim1)c.r. t h e w  
before slic f r l l ?  AL S o ,  s i r ;  I had not ~ ~ o t i c e t l .  1nliiletli:itt~lx af tcr  the  
injury,  n h c n  1 n e i ~ t  thcre. 1 foulid the  tiliilwri 011 the .treet tl ierr,  
bet\\ e m  n hert. the \ chiclei go and n licre J ou n nlk, ant1 scatteretl along - 
tlie edge. They  n e w  scattrrc(1. tl lry Tiere iiot pil(v1 itraiglit .  T h c  end. 
of the  t inl l~ers  n-ere sticking out on the trax eletl ~tor t ioi i  I\ here t r : ~ ~  elcrb - 
llatl to walk. T h e w  \ \e re  board< i n  tlie patli  pa r t  of the iitlcn alb. 
. . . T h e  liglit TI a, not plain ciiougli to ~c allything. You l i d  to go  
t lo~vn close to  csamine it  ant1 see the tirnbcr. She  toltl us \\.here she f i l l  
2ind niy wife rind I ~ e n t  along s l o ~ r  ant1 exaniinc(1 i t ,  aiitl folmtl tlie 
tinihcrs she fell  o w r .  You could not i w  it  by r iding hy. T l ~ ( ' r c  \\ ere 
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into months. I would not say weeks; it was very short1,y before; it  was 
before 1 2  May. The accident was after the work. The town forces 
nTere doing the work. I can't say how long it was befoj-e she was hurt. 
I don't think it was as much as a month. 1 did not know those boards 
were there before Mrs. Debnani fell. I saw t h e m  i n  t he  d i t c h  before  t h e  
t o w n  wen t  t o  7i'ork there .  T h e y  were  no t  i n  t h e  d i t c h  a f t e r  t h e  t o w n  
did  the  w o r k .  Before they worked there they mere in the ditch. After 
they worked there, up  until the injury, I did not see them there until 
she fell over them. T h e y  were  n o t  in  t h e  d i t c h  w h e n  1 w e n t  t here  t he  
?tight a f t e r  t h e  i n j u r y .  T h e y  were l y i n g  on t h e  sidewcllc. T h e y  were  
t h e  same  pieces t h a t  had  been i n  t h e  ditch." 

Bricle Thompson, a witness for plaintiff, testified in p a r t :  "I live in 
the town of Whiteville, and was living here a t  the time of this alleged 
accident. I was familiar with Columbus Street. With  reference to the 
condition of that  street, they were building a new brick home and right 
i n  this special place floored a place across the ditch. The ditch was 
shallow, about a foot deep. The street owns it, and a bunch of men 
mere shoveling the dir t  out of the street, and throwing the lumber on the 
street. I suppose they worked there probably three or four days. I 
don't know who had supervision of the men working in the street. I 
saw the timbers after they mere removed from the ditch. They were on 
the curb line of the sidewalk. With  reference to weed; and grass, the 
sidewalk was pretty well grown up. There was a path that  people 
walked. I don't recollect that  I ever saw any light a t  night or any flag 
or anything to indicate to people walking along that  these timbers mere 
piled there. They were there before the accident, and afterwards. I 
passed them every day. They stayed there from the time they were 
put there until the house was built, about 2 or 3 months." 

The issues submitted to the jury and their answers thereto were as 
follows : 

"1. Was the plaintiff iiljured by the negligence of the defendant, as 
alleged in the complaint ? Ans. : 'Yes.' 

"2. What  amount, if any, is the plaintif  entitled to recover of the 
defendant ? ,111s. : '$1,000."' 

The court below rendered verdict on the judgment. The defendant 
made several exceptions and assignments of error and appealed to the 
Supreme Court. 

l ' u c k e r  & P r o c t o r  and  I'arser, X c I n f y r e  & H e n r y  for p la in t i f f .  
Poziiell & L e w i s  and  L y o n  & L y o n  for  d e f m d a n t .  

CLARKSOK, J. At  the close of plaintiff's evidence and a t  the close of 
al l  the el-idence the defendant in the court below made nlotions for judg- 
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ment as in case of nonsuit. C'. S., 5 G T .  The court helox ovrrruletl these 
motions. and in this n e  can ser no error. 

The evidence nhich makr.: for plaintiff's claim, or tends to support 
her cause of action, is to be taken in its most favorable light for the 
plaintiff, and she is entitled to the I ~ n ~ e f i t  of every reaionablr intend- 
ment upon the e\idcnce, and every reasonable inference to be d r a u n  
therefrom. 

The charge of the court belon is not in the record, and the prcsurnp- 
tion is that  the court below charged tlle law applicable to the facts. 
There is no k ine  as to contributory licgligc~ice and none set up ill the 
answer. The only serious contention made by the defendant is that  
there waq no sufficient eridcnce to be subniittcd to the jury that the 
defendant had either exprcss or implied notice of the defects in the 
sidewalk. 

TTe think tlle evidence sufficitjnt to be submi t td  to the jury:  ( I )  That  
the defendant towi~,  in grading the itreet, put the l~oards on the iide- 
walk, and the danger n a i  created 1). thc town ~tse l f .  ( 2 )  That  the 
boards hat1 been on the side\\ alk iucll a length of time as to g i ~  e tllc 
town inlplied notice. 

I n  ,lItrrA?znm c. I n l l i r o ~ ~ e ~ n c t ~ t  ('o., 201 N. C., 117 (120),  citing numer- 
ous authorities, i t  is said : " T l ~ e  law imposes upon the gorerning autliori- 
ties of a city or town the duty of e ~ e r r i i i n g  ordinary care to maintain 
its streets and sidewalks in a condition reasonablr safe for tllosr nllo 
may h a ~ - e  occasion to use t11cm in a propcr manner. Such autlioritics 
are liable only for a negligent breach of duty, and for this reason it is 
necessary for a complaining party to show more than the existenre of a 
defect and the occurrence of an illjury; he niust show that  the officers of 
the city knew, or by ordinary diligc>rlce might have known, of tlie defect. 
But  actual notice is not required. Sot ice  of a dangerous condition in a 
street may be implied, and indeed will be imputed to the city or town if 
its officers should havc diico\erecl it in the exercibe of due care. This 
principle has been adhered to in our decisions and is no\\ regarded ah 
firmly established." l i ~ r c t e y  2 % .  1<1natu~c, 145 K. C'., 1 0 6 ;  l ior ley  1 .  

T l ' i n s fo~ i ,  157 X. C., 252;  C a s q u e  c. d a h r ~ z l l e ,  207 N .  C., b2l. 
Fo r  the reasons given, n c  find no error in the judgment of tlie court 

below. 
K o  error. 
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JIItS. ILILl 'II  LEACII,  J A S E T T E  LEACH, JIRS. LOUISE LEACH J IARTIS ,  
JIItS.  JIARY I,E.LCII GI tMIAJI ,  ASD AIRS. I tALPII  LI-UCH, GUARUIAN 
OF ItALI'II LE.\VII, T-. J. It. l'AGI3, ISL)I~II)UAI.LY : J. It. PAGE. AI)MISIS- 
1.RhTOR AS11 TRCSTEE OF THE ESTATE OF R-\I,PIX LEdCI I ,  DECEASED; J I R s .  
I.'I,OlLI SIIAW PAGIC. ICSECUTRIS OF ESTATE OF ROI<EICT S. PAGE, 
l)h:cii~sb:~) : I1ESItY A. PAGE, MART F. PAGE. EJ I l IA  C. PAGE, F I tAS-  
CIS I'AGE \TILL)EIt. J. It. PAGE. WAC1-IO~I.L B A S K  & TRUST COJI- 
P , IST ,  EXECUTOR OF ESTATE OF F R A S I i  PAGE, DECI~:.~.SEU ; . ~ N D  PAGE 
BIiOTIIERS. COPAKTSERS, TILWISG USIIER TIIE FIRM S A ~  OF PAGE & 
COJIPAST:  JIItS. F. C. PAGE,  MRS. AIITIIUR IT. I'AGI.:. JIItS.  1.EILA 
T. I',IGE AXl) JIItS.  CHARLES G. LOHISO,  L'OP.\RTSIRS. TR.\I)ISG AKD 

UOISG Busrn-~,ss  USIIER TIIF, FIRM SAME OF P d G E  13ROTIXERS; PAGE 
TItUST COJIPAST,  A SORTII CAROI.ISA R.\XIZISG COIWORATIOS: S. J. 
l I I S S D A K E > .  ~ ~ I Q U I I ) A T I ~ G  .\GEXT OF PAGE TRUST (ZOJIPAiST:  A s D  

GI:RSET 1'. IIOOI), COMNISSIOSER OF I~ ISI<S  OF TIIE STATE OF ~ O R T H  

CAI~~I.ISA. 
(Fi led  19 Xny,  1937.) 

1. P lead ings  § 20--Pleading wi l l  b e  l ibera l ly  const rued upon  demur re r .  
Vpon esamii in t io l~  of n pl(%ding to  (letennine i t s  suffkieilcy a s  agaiilst 

:I c l tmurr t~r ,  i t s  allrgntioils will be liberally constrned with n r iew to 
snl)stn~it inl  justice. C. 8. .  53:. : ~ n d  e ~ e r y  r ( v ~ s o ~ i i ~ l i l ~  int(w1inent :lnd pre- 
sumption will be giveii the  plr:~tler, ant1 tlie clpnllirrer ovc~rr~i led  unless 
the  pleading is  wliolly insiifficiei~t. 

2. Plead ings  2, 16-Ht'lcl: D e m u r r e r  f o r  ~ n i s j o i n d e r  of pa r t i c s  a n d  
causes  should  h a r e  been orcrrulecl  i n  t h i s  ac t ion .  

3. Esccu to r s  a n d  i l c lmin i s t r a to~~s  a 30r-Allrgations held insufficient t o  
show waiver  of l iabil i ty of admin i s t r a to r  1,s aweptancse of notes  of 
t h i r d  p a r t s  f o r  claim. 
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plaint does not s11ow that the notes of the partnership had been paid or 
that its notes mere accepted with the intention to waive and discharge 
the liability of the administrator and trustee. 

4. S a n i c d d m i n i s t r a t o r  may be sued for  wrongful investnlcnt and refusal 
t o  pay over o r  account f o r  funds without tleniand for  settlenicmt of 
estate. 

A11 administrator and trustee is subject to suit upon allegations that he 
had invested funds of the estate 111 and through his own partner411p and 
had failed and refuqed to pay over or account for iume, C. S., 135, and a 
demurrer on the ground that the action would lie only to compel the filing 
of a final account and settleinelit of the ebtnte is untenable. 

5. Pleadings 5 1 8 -  
Positive defenses may not be taken advantage of by demurrer. 

6. Receivers § 9- 
Allegations that clefendant receivers held assets belonging to another 

defendant, and that such assets in equity were held for plaintiffs' benefit 
and should be subjected to plaintiffs' claim against such other defentlant, 
i s  hc ld  to state a cause of action against the receivers. 

7. Pleadings 20, 27- 

Indefinitenefs and uncertainty in a complaint, which sufficiently states 
a c:uhe of action, mar not be talien advantage of by demurrer, the remedy 
being by motion to makc the pleading more definite by amendment. C. S . ,  
637. 

,%PPEAL by plaintiffs f r o m  ,TIoore, S p e c i d  J u d g e ,  a t  &lay  Term, 1936, 
of MOORE. 

Defendant  J. R. Page,  administrator ,  and  Gurney  P. IIood, Conlmis- 
sioner of Banks, and  S. J. IIinsdale, l iquidat ing agent, i n  charge of 
P a g e  Trus t  Company,  filed separate  dernur;ers on the ground tha t  the 
complaint did not s ta te  facts  sufficient to  constitute a cause of action as 
to  them, and t h a t  there was a rnisjoinder of parties and  causes of action. 

F r o m  judgment sustaining the  demurrers on both grounds and dis- 
nlissing the action as  to the demurring defendants, plaintiffs a1)pealed. 

Dougluss  LC. U o u y l a s s  (1nd R. L. S I c X i l l a n  for p la in t i f f s .  
C. L. S p e n c e  and  I T ' .  D. S a b i s t o n ,  J r . ,  for t lc fendnnls .  

DEVIN, J. T h e  appeal  presents f o r  review the  rul ing of the court 
below i n  sustaining the demurrers  of certain defendants and  dismissing 
the action as  to them. 

T h i s  requires a n  examinat ion of the  complaint, par t icular ly with 
reference to  the  objections pointed out by the demurrers, i n  order to 
determine i ts  sufficiency. T h i s  must  be done i n  accord with the uniforin 

rule  tha t  f o r  the  purpose of ascertaining the meaning and  de te rn~in ing  
the  effect of a pleading i ts  allegations shall be liberally construed wit11 
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a view to substantial justice between the parties (C. S., 535), and that  
every reasonable intendment and presumption be made in  favor of the 
pleader. Blncknzow c. Il'inders, 144 N. C., 212. 

The allegations of the complaint may be briefly surimarized as fol- 
lows: That  the plaintiffs are the widow and children 2f Ralph Leach, 
deceased, and sole distributees of his estate, and the demurring defendant 
J. R. Page is the duly appointed :1nd qualified administi-ator and trustee 
of the estate of Ralph Leach, deceased, and has been act 11g as such since 
1018, and the Page Trust Company (now represented by the demurring 
dcfenclants, Gurney P. Hood, Commissioner of Banks, and S. J. Hins- 
dale, liquidating agent) is the surety on the bond of J. :R. Page ;  that  in 
1026 .J. R.  Page, administrator and trustee, invested $15,000, the funds 
of said estate, in or through the partnership styled Page 6: Co., of which 
J. R. Page was and is a member, defendant J. R .  Page stating the 
investment would be in bonds, and that  plaintiffs could get their money 
whenever desired; that  interest was paid from time to lime, and $1,200 
on the principal, until 1 December, 1932, when payments ceased; that  
Page 6: Company, by letter, advised plaintiffs that  the balance of 
$13,800 was invested in mortgage bonds on real estate, and that  "Page 
& Co. agree that  they are responsible for the investment of this amount 
of money"; that  thereafter, when plaintiffs complained to J. R. Page of 
their failure to receive payments, he told them to see Ralph Page, the 
secretary and treasurer of the partnership of Page 6: Co., and get their 
interest, and that  Ralph Page executed for and on beha f of Page 6- Co. 
a series of promissory notes to the plaintiffs in the aggregate sun1 of 
$13,800, said notes being signed Page 6- Co., by Ralph Page ;  tha t  
plaintiffs have demanded payment of J. R. Page, adn~inistrator,  Page  
& Co., Page  Trust  Co., Page Brothers, and the other defendants, and 
each of the defendants has failed and refuscld to pay or account. 

The plaintiffs further allege that  J. R. Page, administrator and trus- 
tee, reported to the clerk of the Superior Court that  the fund was in- 
vested in certain bonds, and that  J .  R. Page now says he does not know 
anything about the bonds, or whether there mere any such bonds. 

The plaintiffs further allege, i n  paragraph 11 of the complaint, tha t  
Page 6- Co. and Page  Brothers were and are subsidiaries of Page Trust  
Co., and "that Page Trust Co., or its liquidating ag;ent, now holds 
certain assets and securities of Page 6: Co. and Page Brothers, which 
assets and securities the plaintiffs say (arc>) held by Page Trust  Co., 
surety for J. R. Page, administrator and trustee, for the benefit of the 
plaintiffs, (and)  are in equity owing to the plaintiffs and should be 
applied to the payment of said investment and indebtedness." 

(1 )  I t  is apparent that  the complaint relates a connected series of 
events and relationships, growing out of the same transaction or con- 
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nected with the same subject of action, and that  the demurrer for mis- 
joinder of parties and causes of action cannot be sustained. L e e  c. 
T h o r n t o n ,  171 S. C., 209;  l ' r u s t  Co. c. Pe i rce ,  195 S. C., 717;  C o t t e n  
T. L a u d  P a r k  E s f n f e s ,  195 S. C. ,  848;  S h u f o r d  7%. Z'arborough, 197 
S. C., 150 ;  S k u f e r  7.. BnnX, 201 S. C., 415. "There  a general right 
is claimed arising out of a series of transactions tending to one end, the 
plaintiff may join several causcs of action against defendants who liave 
distinct and separate interests, in order to a collclurion of the whole 
matter in one suit." Y o u ~ ~ g  c. I 'oung, 81 N .  C., 92. 

( 2 )  The defendant J. R. Page, administrator, demurring on the 
grouild that, as to him, the complaint does not state facts sufficient to 
constitute a cause of action, specifirs as the ground of his objection "that 
it appears on the face of the complaint that if as a matter of fact J. R. 
Page as administrator was a t  any time liable to the plaintiffs upon his 
official bond with respect to note%, bonds, and other evidences of indcbted- 
ness declared upon in the complaint, such liability has been discharged 
and waived as against J. R. Page in his capacity as adnliiiistrator 1)y the 
acceptance of the obligation and liability of Page & Co., as evidenced by 
the letter and promissory notes of Page 6: Co. set out in the complaint." 

The above quoted portion of this defendant's pleading seemq to go 
beyond the true office of a demurrer in that  i t  sets out deductions from 
the facts alleged in the complaint which do not necessarily follow. Tlie 
fact that Page & Co, executed and delivered to the plaintiffs promissory 
notes for the amount of tlie fund invested by the administrator with the 
partnership of which he was a member, arid which said pronlissory notes 
have not been paid, would not, considered in the light most favorable 
to the pleader, constitute a waiver a i d  discharge of the liability of the 
administrator and trustee, unless so intended. 

The defendant J. R. r age ,  administrator, further sets up  in his de- 
murrer that  the conlplaint does not state sufficient facts to constitute a 
cause of action as to him in that  plaintiffs do not allege that  defendant 
has failed to file his final account, and that  the action is for the recovery 
of certain funds and not for settlement of the estate. 

But  i t  is substantially alleged in the complaint that  defendant J .  R. 
Page, as administrator and trustee, received the estate in 1918, and 
illvested the funds of the estate in and through his own partnership in 
1926, and now fails and refuses to pay over or account for same, arid 
there is, under our system of code pleading, nothing to prevent the 
beneficiaries from bringing an  action in the Superior Court. C. S., 135. 
The distributees of an  estate may bring suit originally in the Superior 
Court against the administrator for an  accounting and for a breach of 
his bond. B r a f t o n  v. Dac idson ,  79 S. C., 423;  F i s h e r  v. T r u s f  Co., 138 
N. C., 91 ;  S. v. ~l.lcCanless,  193 N .  C., 200. 
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Neither of the defendants has demurred on the ground that  the plain- 
tiffs did not hare  legal capacity to sue (C.  s . ,  511), and on the argu- 
nlcnt it was admitted that  this uoint was not raised. "The defense of 
real party in interest may only be made by affirmatire allegations." 
S a l l  v. McConnell,  ante, 258;  Xorrolc v. Cline, ante, 254. 

Tho good fa i th  of the administrator and the other matters urged as a 
defense to plaintiffs' allegations may not be presented by a demurrer. 

( 3 )  Considering now the separate demurrer of the defendants who 
repremlt  Page Trust  Co., their objection that, as to then ,  the complaint 
does not state facts sufficient to constitute a cause of , d o n  cannot be 
sustained, particularly in  view of paragraph 11 of the complaint. 
T h i l c  this allegation may be ope11 to the criticism that  the facts are not 
set forth with such definiteness and precision as might be desired, view- 
ing this allegation, as against a demurrer, in the lighl, most favorable 
for the plcatler, we think i t  is susceptible of the construction that  the 
plaintiffs hare  there alleged, i n  addition to the fact of the close relation- 
ship between the defendants, that  the Page Trust  Company now holds 
certain securities of Page 65 Company, and that these securities are held 
by Page Trust  Company for the benefit of the plaint~ffs, and that  in 
equity they belong to them a i d  should be applied toward the payment of 
the indebtedness declared on. 

I t  is provided by C. S., 537, if a pleading be indefinite or uncertain, 
the court may, on motion, require the pleading to be made definite and 
certain. I f  the facts constituting a cause of action are substantially 
stated in the complaint, or can be inferred therefrom by reasonable 
intenclment, though the allegations may be imperfect or incomplete, the 
proper mode of correction is not by demurrer but by motion to make 
the pleading more definite by amendment. Blackmorc e. TVittders, 144 
S. C., 212;  Moore c. E't ln~isfon,  70 N .  C., 510. 

I n  Blnckmore 1.. TT'inders, supra, Il'alker, J., speaking for the Court, 
uses this language: ''-1 complaint callnot be overthrowii by a demurrer 
unless it is wholly insufficient. I f  any portion of it, or to any extent, it  
preseiits facts sufficient to constitute a cause of action, or if faets suffi- 
cient for that  purpose can be fairly gathewd from it, the pleading will 
stancl, however inartificially it may hare  been drawn, 01. however uacer- 
tain, defective, or redundant may be its statements, for, contrary to the 
conin1011 law rule, every reasonable intendment and pies11mption must 
be made in favor of the pleader. I t  must be fatally de fec t i~e  before i t  
will be rejected as insufficient." Brewer c. It'ynne, 154 N. C., 467;  
IIoke r.. Glen~a,  167 N .  C., 594;  Lee v. T h o r t ~ f o n ,  171 X. C., 209;  Horney  
e. ,lIills, 189 K. C., 728; 8. r s .  B a n k ,  193 N. C., 524;  Seawell I ? .  Cole, 
194 X. C., 546;  Meyer  c. Fenner,  196 S. C., 476;  Ins .  Co. v. Dey,  206 
h'. C., 368; Fairbanks, Xorse  d? Co. v. ~ l f u r d o c k  Co., 207 N .  C., 348;  
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I n  r e  T r u s t  C'o., 2 0 i  X. C., 8 0 2 ;  B o x l i n g  c. Bnnk, 209 K. C., 463. I t  i s  
the purpose of the  code systrni of pleading t h a t  actions he tried upon  
their  merits.  1IoX.e v. G l e n n ,  szrprrr. 

"If a n y  of tlie causes of action a re  good, the demurrer  cannot be sus- 
tained." S.  v. ,lIcCanless, suprcl. 

F o r  the rcaqons stated, v e  coaclude t h a t  there x-as e r ror  i n  iustainiug 
the demurrers. 

R e v ~ r c e d .  

C. E. RCSHISG Y. H. LEE ASHCRAFT. 

(Filed 19 May, 1'337.) 
1. Attachment a 1% 

The filing of undertaking by defelltlnnt does not preclltde him from 
travc~rsing the ground upon n-hich tlie nttacl~nlent was based, and the issue 
m r y  IN. cletc.nni11t4 before trial on the m'rits or, if tlcxnmdctl. with the 
trial of t l ~ c  main issl~e l)etwec.~i the 1)nrties. C.  S.. S1:. 

E'rvc.ess may lw nnlcx~l(lt.tl to justify the  original service or to validate 
l~rrvions ac.tiuu t:~l<en only n-11e11 rights of third Iwrsons have not. inter- 
vened. 

- \ P ~ ~ E A I .  by dCfr~ndalit  f r o m  Tl'trrlit X ,  J., a t  F e b r u a r y  Term,  1!)3T, of 
r s r o s .  Modified and affirinetl. 

_Ictioli on a p roru i~sory  note f o r  $570.00. Plea,  fa i lure  of considera- 
tion. 

Summolls n as personally v r ~ e t l  on dcfeiidant 25 I)ecemher, 1!135, i n  
LTniori County,  and a t  the same t ime a+  anci l lary thereto war ran t  of 
a t twcl~meat  naq  is.utd and v w e d  on defendant and attaclnnent l e ~ i e d  
on a n  automobilc thpn  prcient.  011 same d a y  undertaking for  relca-e of 
tlie automobile f rom a t tnc lment  n a s  executed b,v defendant  r i t l i  one 
T o ~ ~ n l e y  R. Stevens as  surety i n  sum of $1,200 and  autoniobile rcleaied. 
T h e  basis f o r  tlie x a r i a n t  of a t t a c l m e n t  naq stated i n  the  affiilz~vit, a t  
the  t ime i t  was issued, to  be " that  the defendant conceals and iecrete, 
hi.. property f rom plai~i t i f f  ~ ~ i t h  intcnt  to  cheat and  defraud tlie plaintiff 
of his rights." C'omplaint mi filed 7 J a n u a r y ,  193G, a d  arlsncr filed 
6 February ,  1036, wliercin, among othcr tiefrnses, deferidant d ~ n i e d  tha t  
h e  co~icealetl o r  w r e t e d  his property f r o m  plaintiff wi th  intent to  cheat  
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and defraud the plaintiff of his rights, and demanded a jury trial on that  
allegation, and asked that the undertaking in attachment be canceled. 

A t  the trial plaintiff moved to amend the original affidavit in the 
attachment by the averment that "the defendant is a nonresident of the 
State of North Carolina and resides in  the State of South Carolina." 
This motion, over the objection of defendant, was allowed in  the discre- 
tion of the court, and defendant excepted. Upon issues submitted to the 
jury, there was verdict for the plaintiff for the amount of the note and 
interest. There was no evidence that  defendant had concealed or 
secreted his p ~ o p e r t y  with intent to defraud. It was admitted that  
defendant was at  all times and still is a resident of the State of South 
Carolina. 

The court rendered judgment for plaintiff on the verdict, and further 
found from the admissions and testimony that defendant was a t  time of 
issuance of summons and attachment, and still continued to be, a non- 
resident of the State of North Carolina, and thereupon denied defend- 
ant's motion to cancel defendant's undertaking, and adjudged that the 
attachment proceedings were valid and legal. Defendant appealed. 

S i k e s  & Richardson for plaint i f f ,  appellee. 
E. E. Col l ins  and A. 1M. S t a c k  for d e f e n d a n t ,  appellarat. 

DEVIN, J. Here the plaintiff invoked the aid of the provisional 
remedy of attachment as ancillary to his action, and the primary ques- 
tion presented by the appeal relates to the validity of the defendant's 
undertaking therein. C. S., 815. 

I t  was held in a well reasoned opinion by Clarkson,  J., in B i z z e l l  v. 
U i f c h e l l ,  195 N .  C., 484, that  by giving a bond or undertaking the 
defendant in attachment is not estopped to traverse the ground on which 
the warrant was based. And it was also decided in that case that when 
defendant has given bond the truth of the facts alleged in the affidavit 
to procure the warrant may be determined before the tr ial  on the merits, 
or.-if demanded, may be tried with the main issue a t  the time of the , " 
trial, and that  separate issues, if supported by evidence, may properly 
be submitted. McIntosh, sec. 812 ( 3 ) .  I n  the case at  bar the allega- 
tion of fraudulent concealment of defendant's property, vontained in the . . 

original affidavit, was unsupported by any evidence. The basis for issu- 
ing the writ, therefore, failed. r p o n  the trial the alleged ground for 
attachment was disproved. However, the court below in  its discretion 
permitted the plaintiff to amend the affidavit to allege the nonresidence 
of defendant, and thus insert as a n  amendment an  admittedly valid basis 
for attachment of defendant's property. The effect of the amendment 
allowed, as i t  relates to the undertaking and the surety, is one of the 
principal questions here presented for decision. 
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The power of the court to amend process and pleading, both by statute 
and under the decisionr of this Court, is ample. Indeed, to Chirf J ~ r s f i c e  
Pearson it  seemed that  the statute allowed amendments on a scale so 
liberal that  it  might well be said "anything may be amended.at any 
time." Garret f  v.  T r o f f e r ,  65 N .  C., 430; I1ick.s 11. S i ~ , e n s ,  210 N .  C., 
44. This principle has been upheld by this Court in many authorita- 
tive cases, in the administration of justice, in order that  the right of all 
the parties nlight be prrserved. Sheldon I ? .  I c i l l ~ f f ,  110 K. C., 408; 
Thurnl~zrry z*. Bur ton ,  197 K. C., 103, I n  order that  the defendant 
n ~ i g h t  be brought into court to answer the plaintiff's suit, that  the 
defendant's property be held to await the determination of the litigated 
questio~is, irregularities have been frequently disregarded and amend- 
ments liberally allowed between the parties. 

Bu t  amendment may not be permitted where the rights of third per- 
sons are injuriously affected. And where the surety on defendant's 
undertaking has executed a bond in a substantial sum, in accordance 
with the statute, to discharge the lien on property which has been 
attached by virtue of a warrant  based solely on an  unfounded allega- 
tion in  the affidavit, the allowaacr of an  amendment thereafter to set 
up a new ground of attachment would have the effect of imposing on 
the surety an  obligation which he did not assume. The process may be 
amended to justify the original service or to validate the previous action 
taken, only when the intervening rights of innocent persons are not 
I)rejudiced. C'lcnilcnin u. 7'urner, 96 N .  C., 416; Page I > .  XcDonald ,  
159 S. C., 38; McIntosh Prac.  & Proc., see. 801 ( 3 )  (c)  ; &Intosh 
Prac.  k Proc., see. 487. 

When the surety signed the bond he entered into the obligation with 
reference to tlw cause as i t  tlien stood. Gzlna 2.. Fidel i ty  ie. Deposit Co., 
83 Mont., 231. 

When a new elenlent of liability is introduced by the amendment, the 
burety ic discharged. 7 1  A. L. R., 913 (note) ; B r y a n  v. B m d l e y ,  1 
S. ('. (Taylor's Reports), 1 7 7 ;  Xichelin T i r e  C'o. L>.  Bcntel ,  181 Cal., 
3 1 5 ;  Wi l son  v. Fisk ,  22  11. I . ,  100;  5 American Jurisprudence, see. 914. 

The ruling of the court below denying the e riot ion to discharge the 
undertaking was based solely on the finding that  the defendant was a 
nonresident. There was no finding, nor evidence, that  the only ground 
for attaclinlent stated in the original affidavit a t  the time the under- 
taking was signed by the surety had any foundation in fact. All the 
evidence was to the contrary. There was error in denying defendant's 
motion to release the defendant's undertaking. 

There was sufficient evidence of consideration for the execution of the 
note sued on, and the exception to the instruction of the court on that 
issue cannot be sustained. 
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The appellant's exception to the ruling of the court below in the 
admission of evidence is without merit. 

We conclude that  the judgnlent must be modified by striking out the 
last paragraph thereof, wherein the motion to release the undertaking 
was denied, and that  i11 all other respects the judgment be affirmed. 

Modified and affirmed. 

C. S. DAVIS, EXECUTOR OF THE ESTATE OF S. G. GARSER. A N D  DR. W. N. 
JlcDUFFIE, EXECLTOR OF H. 31. SHIELDS, r. W. J. COCKJIAN A N D  

L)ORA COCKJIAN, HIS WIFE. 

(Filed 19 May, 1035.) 

1. Judgments 5 &Private examination of wife need not be taken in con- 
fession of judgment by husband and wife in favor of creditors. 

A judgment by confession in faror of crc3ditors again:jt a husband and 
wife is valid i f  taken in conformity with C. S., 023, fi'L4, 623, and the 
private esaniination of the wife is not necc3ssarg, the statute, C. S., 2515, 
being applicable only to coiltracts between husband a i ~ d  wife, and the 
wife being su i  j ~ i l - i s  and having capacity to make the roiltract sued on, 
C .  S., 2505. 

2. Limitation of Actions 5 21- 

An action on a judgment by coiifessioii is not barred until tell Sears 
after its rendition. C. S., 437. 

-IPPEAL by defendants from Finley, Emergency Judge ,  a t  December 
Term, 1036, of MOORE. S o  error. 

This is a n  action brought by plaintiffs against defei~clants to recover 
$SS1.19, on a judgment rendered on 29 December, 1925, with interest 
from 29 Dcceinber, 1925, and $7.00 cost. 

Tlie basis of the action is a confession of judgnlent rendered in f a ~ o r  
of 11. N. Shields and S. G. Garner, copartners, doing business under 
firm name of Shields 6: Garner, against W. J. Cockinan ;ind Dora Cock- 
man. Tlie plaintiffs are the duly appointed and qualified executors of 
the estates of Shields and Garner. 

The present action was instituted 17 December, 1935, and sumnlons 
and copy of complaint served on defendants 24 Decenibel, 1935. I n  the 
ansx-er defendants set up as a defense the illegality of the judgment. 

The issues submitted to the jury, and their answers thereto, were as 
follows : 

"1. K h a t  anlount, if anything, are the defendants indebted to the 
plaintiffs? -Ins. : '$881.19, with interest from 29 December, 1925.' 
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"2. I s  plaintiffs' cause of action barred by the statute of linlitations? 
Am. : 'No.' )' 

Judgment was rendered on tlie verdict. The defendants made numer- 
ous exceptions and assignnlents of error and appealed to the Supreliie 
Court. 

,If. G. Boyef te  a n d  Gacirr. (e. .Tackson f o r  p ln in f i f f s .  
IT'. I Z .  Clegg  for de f endan t s .  

C L A R I ~ S ~ K ,  J. The defendants contend that the questions involved 
are :  (1) Should the motion for nonsuit at the close of plaintiffs' mi-  
dence have been al lo~ved? ( 2 )  I s  tlle demurrer ore fenuc interposed by 
the defendants good? T e  do not think defendants' contentions ran  be 
sustained. 

r e  think the confession of judgment was taken in  accordance nit11 
the statute. C. S., Art. 24, sees. 623, 624, and 625. 

C. S., 437, i n  part, is as follows: "T i th in  ten years an action-(1) 
Upon a judgment or decree of any court of the United States, or of ally 
state or territory thereof, from the date of its rendition. N o  sucli action 
may be brought more than once, or hare  the effect to continue the lien 
of the original judgment," etc. The record discloses that  tlie l~resent  
action was instituted within 10 years. 

The court helon gave the folloning instructions, which x e  think 
correct : "Gentlemen, there are two issues submitted, first : T h a t  
amount, if any, are the defendants indebted to the plaintiffs I' I cliarge 
you, if p u  behere the eridence and are satisfied from it 117 the greater 
neight, that  xou will answer that  issue 'Eight hundred and eighty-one 
dollars and ~iincteen cents, nit11 intereqt from 29 Dccember. 1925.' The 
second issue i s :  ' Is  the plaintiffs' cause of action barred by the \tatutc. 
of limitation. 1' I charge you that, if you believe the c ~ ~ i d e n c r  and arc 
satisfied from it by the greater neiglit, that yo11 will anqner that i*suc 
'So.' Take the issue,, gentle~ncri, am1 return your wrdict." The jllry 
returned the verdict as ahore set forth. 

Defendants contend that thr  charge i i  contrary to C'. S., 3515, ~vhich 
is as follons: " S o  contract between a hus1)and and n i f e  made during 
corerturc shall he T alitl to affcct or eliangc any part of the rcal cbtate 
of the n-ife, or tlie accruing incomc thereof for a longer time tlian tiirce 
year. nest e n ~ u i n g  tlie making of buch contract, or to illll~air or cllangc> 
the body or capital of the personal estate of the n i f r ,  or the awruing 
iilconie thereof, for a longer time than three Sears nest ellsuing t l ~ c  niak- 
ing of such colitract, unlc+ sllell co1:traet i~ in nri t ing,  and 1s duly 
proxed as is required for conveyances of land;  a i d  upon the c~samina- 
tion of the n i f e  separate and apart  from her husbantl, as is now or ~nwv 
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hereafter be required by law in the probate of deeds of f e m s  cor>ert, i t  
shall appear to the satisfaction of such officer that  the wife freely 
executes such contract, and freely consented thereto a t  the time of her 
separate examination, and that  t h ~  same is not unreasoiir~ble or injurious 
to her. The certificate of the officer shall state his c:onclusions, and 
shall be conclusive of the facts therein stated. Bu t  the same nlav be 
impeached for fraud as other judgments may be." 

Tlic confession of judgment in  the present action, is not between 
husband and wife, but by creditors against defendants. Therefore the 
above statute is not applicable. 

C. S., 2507, is as follows: ('Subject to the prorisioiis of section 2515 
of this chapter, regulating contracts of wife with husband affecting 
corpus  or income of estate, every married woman is authorized to con- 
tract aild deal so as to affect her real and personal property in the same 
manncr and with the same effect as if she were unmarried, but no con- 
veyanc2e of her real estate shall be valid unless made with the written 
assent of her husband as provided hy section six of article ten of the 
Constitution, and her p r i ~ y  examination as to the esccution of the same 
taken and certified as now required by law." 

The defendants made the contract with plaintiffs and the confession 
of judgment mas based on same. B y  statute the defendant Dora Cock- 
man is s u i  jur is  and had the capacity to make the contract and is bound 
by same. Tnff v. C o r i n g f o n ,  1 9 9  N .  C., 51. See Bon~; 1 % .  X c C u l l c r s ,  
201 N. C., 412; 8. c., 440. 

For  the reasons given, we see no error in the judgment of the court . - 
below. 

N o  error. 

J. W. DIAJIOSD r. JlcDOA'ALD SERVICE STORES, ETC. 

(Filed 19 May, 1937.) 

1. Segligence 3 4LEvidenc .e  held for jury in actiou by invitee to recover 
for owner's failure to warn of dangerous subytance on premises. 

l h i s  action was instituted I)$ a welder to recover for illjuries sustained 
I\-licw his acetylene torch heated and exploded n contai111v of nlcohol on 
tlef~wdant's premises, where he hnd been sent by his employer in response 
to a call by defendant. H c l d :  The evide~ml sholild hare  been submitted 
to the jury on the questions of whether defendant was ne::ligent in  failing 
to warn plnintiff of the presence of inflnnimnble n ~ n t e r i ~ ~ l ,  and whether 
plaintiff \\-:is guilty of contributory negligence. 

On motion to nonsuit, plnintiff is entitled to every germane fact and 
inference of fact which n h y  be reasonably deduced from the evidence. 
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3. Kegligence 3 1- 
Negligence is the failure to exercise that degree of care for others' 

safety which a reasonably prudent man, nntler like circnmstnnces. wonld 
esercise, and may conrist either of acts of commission or o~nission. 

- IPPE~L by plaintiff from A r m s t r o n g ,  J.. a t  February Term, 1937, of 
Gm~. roxn .  

Civil action to recover damages for pwsonal injuries alleged to have 
been caused by the wrongful act, neglect, or default of the defendant. 

The defendant conducts a gisoline and serrice station in the city of 
Greensboro. Plaintiff is a velder, employed by Riersoil Brothers of 
the same city. On 21 ,lugust, 1946, in response to a call from the 
defendant, the plaintiff nen t  to dsfendant's station, with an  acetylene 
torch, for the purpose of cutting a steel runner over a grease pit. The 
plaintiff examined the pit and its surroundings to make sure that  no 
inflammable material wai located within range of fire of the torc.11. 
Obferring nothing of a dangerous character in or near the pit, the plain- 
tiff began v-ork a t  tlle point indicated by defendant's agcnt. When 
plaintiff had cut about a half-inch, ''\vitli his flanie aimed at an angle 
downward," a barrel or container of alcohol, whicli had tlieretofore heell 
stored in the pit by the defendant, exploded and burned plaintiff's face 
and arms. Plaintiff testified: "I never did see this can of alcoliol that  
exploded. I did not know it mas there. . . . Xeither the Inan who 
took me thew, nor anyone else connected with the defendant corporation, 
pointed out to me or told me of any inflammable nlaterial in close 
proximity of the work I was to do." 

Upon denial of liability and plea of contributory negligence, there was 
a judgment of nonsuit a t  the close of plaintiff's eritlencc~, from \\liicll 
he appeals, assigning errors. 

E'rnzier CE E'rclzier c c d  fI-luger S. K i n g  for p la in t i f f ,  a p p c l l a n f .  
I lobgoot i  & K u r d  for dc fer idunl ,  u p p e l l e c .  

Sracv, C. J. The case turns on two questions: (1) T a s  it the duty 
of the defendant to n a r n  tlle plaintiff of the presence of inflanlniable 
material in the p i t ?  ( 2 )  Was plaintiff contrihutorily negligent ? Both 
questions, we apprehend, should be submitted to the jury for answer 
under proper instructions from the court. E l l i n g t o n  v. R i c k s ,  179 S .  C., 
686, I02  S. E., 510; E c a n s  c.  L b r .  Co., 174 N. C'., 31, 93 S. E., -130; 
dbshcr r .  Rcileigh,  an te ,  5 6 7 ;  Cole  ?;. R. R., ante, 591. See Cook  c .  
J l f g .  Co.,  183 N. C., 45, 110 S. E., 608. "The rule applicable in cases 
of this kind is, that  if diverse inferences may reasonably be drawn from 
the evidence, some favorable to the plaintiff and others to the defendant, 
the cause should be submitted to tlle jury for final determination"- 



d d n m s ,  J., i n  I I o b b s  2,. X n n n ,  100 S. C., 532, 155  t3. E., 163. See 
Linrol t i  1 % .  R. I?., 207 S. C., 7S7, 178 S. E . ,  601;  1T'odslc o r f h  I - .  T r u c k i n g  
( 'o. ,  203 S.  C., 730, I 6 6  S. I:., 8 0 8 ;  R i t l g / )  1 . .  l l iq lr  l ' o i u t ,  176 S. C'., 
421, 07 S. E., 369. 

011 motion to nonsuit,  the  plaintiff is  entitled to  the  benefit of every 
fact  and inference of fact  per taining to tlw issues involred, ~ t h i c h  m a y  
reasonablp be tletlueetl f r o m  the  evidence. C'ole c. K. I?., strprcc; J n r n e s  
1 . .  ('otrczh Po . ,  207 K. C., 742, 1 i S  S. E., 607;  3 7 t / o l ~  1 . .  I i o y s f e r ,  189 
S. C'., 40S, I 2 7  S. E., 356. 

Scgl igence is a brcacli of sollie d u t y  imposed by 1 2 ~ ~ .  I t  is doing 
o t l ~ e r  tlian, or failing to do, \\.hat a reaionably pr l~ t len .  ~ n a n ,  s i n d a r l y  
situated, would l iare  done. C'ole 1 % .  I?. R., s u p / .  I n  cliort, negligence 
is a want  of due c a r c ;  ant1 due care means commensurate care u d e r  tlie 
circu~nstances. Suztrll 1 % .  r t i l i f i e s  Co. ,  200 N. C., 719, I 5 8  S. E., 3S5.  
T h e  lack of diligence, or want  of due  cart7, m a y  c o a s ~ t  i n  doing t h e  
wrong th ing  a t  the t ime and  place i n  queqtion, or i t  m a y  arise f r o m  
inaction or  f r o m  doing ~ lo t l l ing  n-llen something should have been done. 
X o o r c  1 . .  I r o n  I170rX,o, 153 X. C., 435, 111 S. E., 776. Tlie s tandard i s  
alway.; the conduct of the reasonably prutleot man,  or the care which a 
reasonably prudent  m a n  would h a r e  used under  t l ~ c  circumstances. 
l ' n t l o r  1 % .  B o ~ c o r ,  1.52 S. C., 441, 67 S. E., 1015. T l ~ e  rule is constant, 
while the clcgree of carc n hich a wasonably prudent m a n  exercises varies 
wit11 the exigencies of the occasion. S m t l l  1 % .  l ~ f i l ~ i i e s  C'o., s l i p r n ;  F i i z -  
gern ld  v .  12. I i . ,  1 4 1  S. C., 530, 34 8. E., 391;  lltrtcca 1 % .  S h t r p i r o ,  168 
x. C'., d l ,  84 S. E., 33; 0 K. C'. L., 1200. 

ihe principles involved a r c  n e l l  settled, and the  case is to  be t r ied 
again, n-e re f ra in  f r o m  discussing tlie evidencc, so that ,  on the rehearing 
neither side m a y  he bellefited or  prejudiced thereby. 

Rcrersetl. 

(Filed 10 May, 1037.) 

1. Hsewtors  and Administrators fj 15: Ihi i i ta t ion of Actions fj 10- 
.\II :lction ngaii~st :III atliuiniatrntor on n subrognted clniin for funeral 

tssptwcs :111tl to rc>coT-cr :l lt>g:~cg is not coiilpletelg barred 11g any statute 
of limit:~tions. ercn wllc.11 c,lninl is not filctl within twc r e  inontlw from 
~ l o t i c . c ~ .  w11cl1 11l:lintiff' silo\\-s ~intlistril)~itcd :~sacts of the e!:tatc. C. S., 101. 
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AFPEXL by  plaintiff f r o m  Roirsar~ctrc. .T., a t  September Term,  1936, of 
XOORE. 

Civil action to  rrcol-cr lcgary and f~rncval  expenses a d ~ a n c e d  h r  
plaintiff ' i  intestate a t  rcquezt of dt3fcndnnt administrator .  

Plaintiff proffered PT idelice tending to i l i o ~ r  tha t  hi- in t r \ t a te  lmid the 
funera l  expense, of clefentlant'. intc.tate, a t  the rcqnc,.t of tlie dcfentlant 
at11nini.trntor on tllr  latter'. prorniic to repay the \ : I I I ~ C ,  ~ r h i c h  ha. not 
11ecn done, and tha t  t 1 1 ~  untli-trihutcd a.icts of the estate a rc  sufficient 
to  care f o r  plaintiff's claims. 

There Tvas n o  plca of p l c 1 1 ~  t l c l t ) ~ / ) 1 i , ~ i r i r r ~ i f ,  but  defendant "plcatls the 
o~lc-? cnr  \tn tutr. and tlw t h w - y a r  .tatnte ant1 c~ cry other k ta t i~ tc  of 
l i ~ ~ ~ i t a t i o l i s  k n o ~ v n  to the Ian- i n  b a r  of w i d  claim." 

F r o m  judgment of noii-uit cntcrccl a t  t l ~ c ~  (,lose of plaintiff'< c~ idcnc~c, 
he appeals, a is igning errors. 

Fornication and Adultery 4- 



636 I N  T H E  S U P R E M E  COURT. [211 

APPEAL by defendants from B a r n h i l l ,  J.. at  Februar-y Term, 1937, of 
Ronsson-. Reversed. 

This is a criminal action in  which the defendants were tried on a 
warrant  charging them with fornication and adultery. 

From judgment on their conviction, both defendants appealed to the 
Supreme Court, assigning as error the refusal of the trial court to allow 
their motions for judgment as of nonsuit at the close of the evidence for 
the State. 

At torney -Genera l  Seazoell a n d  Ass i s tan t  A t to rney -Genera l  i l fc i l fu l lan ,  
for t h e  S t a t e .  

F .  D. H a c k e t t ,  J r . ,  and  i l l cLean  & S t a c y  for  defendrcafs.  

PER CURIAM. Where the evidence for the State a t  the trial of a 
criminal action in which the defendants are charged with fornication 
and adultery, shows no more than that  the defendants had opportunities 
to commit the crime, as in the instant case, on motion of the defendants, 
the a d o n  should be dismissed, and a vkrdict of not guilty entered: 
c. S., 4643. 

The principle applicable to the evidence in  this case is stated by 
18alkcv-, J., in  8. z.. P r i n c e ,  182 N .  C., 788, 108 S. E., 330, as follows: 
"TVe may say generally that  evidence should raise mcre than a mere 
conjecture as to the existence of the fact to be proved. The legal suffi- 
ciency of proof and the moral weight of legally sufficient proof are very 
distinct in the conception of the law. The first lies within the province 
of the court, the last within that  of the jury. Applying the maxim, 
de m i n i m i s  n o n  cura t  lex ,  when we say that  there is no evidence to go  
to the jury, we do not mean that  there is literally and absolutely none, 
for as to this there could be no room for any controversy, but there is 
none which ought reasonably to satisfy the jury that  the fact sought to 
be proved is established, though there is no practical or logical differ- 
ence between no evidence and evidence without legal weight or proba- 
tive force. The sufficiency of evidence in law to go to the jury does not 
depend upon the doctrine of chances." 

The judgment in this case is reversed to the end that  a verdict of not  
guilty may be entered as provided by statute. 

Reversed. 
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STATE r. HTKTER TTISCHESTER. 

(Filed 19 May, 1037.) 
Criminal Law § 80- 

Where defendant, conricted of a capital crime, fails to ierve his c:lse on 
appeal within the time allowed by ordpr of tlle court, and fnils to rixqnest 
any extension of time, hiq appeal will be t l i~miisrd on n~otion of the 
Attc~rncy-General in the absence of error on the face of the record. 

APPEAL by  defendant f r o m  A r m s f r o ~ ~ g ,  J . ,  a t  M a r c h  Term,  1937, of 
G Y I L F ~ R D .  ,\ppeal dismissed. 

X o t i o n  by the S ta te  to docket and  diimiqs the  defendant 's appeal.  
Xot ion  allowed. 

PER C c ~ r a n r .  The defendant  n7as charged i n  tlie bill of indictment 
nit11 the murder  of X a b e l  Winchester.  T h e  i u r v  r e t ~ i r n c d  a wrt l ic t  of " 

guil ty  of murder  i n  the first degree, and  thereupon sentence of d r a t h  was 
pronouneetl. Defendant  gave notice of appeal,  hut n o  case on appeal  
has  been served within the  t ime allowed by  the  order of tlle court l)elow, 
and no reauest has  been made f o r  extension of the time. 

T h e  Attorney-General moves to  docket and dismiss the  appeal.  T h i s  
motion mus t  be allowed, but according to the usual rule  of this Cour t  i n  
capi tal  cases, we have examined the record to  see if a n y  error  appears. 
I n  the  record we find no error. 

Appeal  dismissed. 

SUSAX B. A S T H O S T ,  BY IIER XEST FRIESD. JOEIS S. MICHAUS,  r .  HOLT 
KNIGHT,  DR. TiT. P. R S I G H T ,  JIOTOR FIXEIGIIT CORPORATIOS,  ~ s u  
A. A. BAREFOOT. 

(Filed 19 May, 1937.) 
1. Pleadings § 20- 

Upon demurrer, the conipltlint will he liberally construed and every 
rcnsonnble intendment : u ~ d  1)rcsumption nil1 bc made in faror of the 
pleader. C. S., 535. 

2. Automobiles 5 19-Conlplaint held to state facts sufficient to constitute 
cause in guest's favor against driver and owner. 

The com~~la in t  :tllcged that the car in which plaintiff was riding as  n 
guest was driven a t  seventy miles per hour approacl~ing an intersection 
in a city without keeping a propcLr loolrout and without warning, and 
collided with a trnclr drircn into the intersection from tlie other street 
withont first stoppiiig as  required I)?. ortliliniic~e of tlitx city. H(,Ttl: Thr 
complailit states a cause of a c t i ~ i i  for n e g l i ~ ~ ~ n ( . e  of the tlrivcr of the car 
in ~vliich philitiff was riding, a ~ i d  does not st:rtcS f:~c.th n-nrr:~ntiiig tlie 
tletluction of inter~ening iic.gligenc:c on the part of the truck driver insn- 
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lnting the negligc~lce of the driver of the rnr, nor that the truck driver's 
nc,gligcmc8e was the sole prosimnte c:lnse of the injuricu, and demnrrers 
of thc. owntlr of the car and the driver thrreof were prolwrly orrrrnlctl. 

APPEAL by defendants Holt  Knight and W. P. Knight from A r m -  
sfroug, ,T., at J anua ry  Term, 1937, of GUILFORD. Affirined. 

-1ction for damages for personal illjury qnstained as result of collision 
of the automobile of defendant W. P. Knight, driven b j  defendant IIolt 
I<niglit, with the truck of (lefelldiillt Motor Freight Co~pora t ion ,  driven 
by defendant Barefoot. Plaintifl was a passenger in the Knight auto- 
mobile. 

Plaintiff alleged the concurrent negligence of the defendants proxi- 
mately causing or contributing to her injury. Defendants Knight de- 
murred to the complaint on the ground that  it did not state facts suffi- 
cient to constitute a cause of action as to them, and, als2, on the ground 
of misjoinder of parties and causes of action. 

From judgment overruling the demurrer, defendants IIolt Knight and 
W. P. Knight appealed. 

Snz i fh ,  TT'hnrfon & I I l t dg in s  for  p l a i n t i f .  
Frczzicr d F m z i c r  for I I o l f  Xnight a n d  IT7. P. I?nigl ' f  

PER C ~ R I U I .  F o r  the consideration of :I demurrer, both the statute 
and the authoritative decision? of this Court require that  the complaint 
be liberally construed and that  €,very reasonable intendment and pre- 
sumption be made in favor of the pleader. C. S., 535; B l a c k m o r e  v. 
I l ' i n t l~r s ,  144 K.  C., 212. *lpplying this rule, it  is apparent that  the 
plaintiff has alleged fact? sufficirnt to constitute actionaide negligence on 
the part  of the demurring defendants. 

The allegation that  the defendant IIolt Knight recklessly drove the 
automobile nt a speed of seventy miles per hour approaching the inter- 
section of t n o  much trawled streets in the city of Grermboro, without 
k e e l h g  R proper lookout and ~vitliout warning, and collided a t  the inter- 
section nit l i  the truck of defendant Motor Freight Corporation, which 
had been ncgligeutly driren into the intersection slightly prior to the 
time rlle automobile entered the intersection, may not be overthrown 
by a demurrer. 

Nor  can the allegation of negligc.nce, as against the dt3fendants Notor  
Frciglit Corporation and Barefoot, that  they drove thcl truck into the 
intersc~ction of said qtreet without stopping, in riolation of an  ordinance 
of the city of Greensboro, and without looking for aplrclaching vehicles, 
be held to support the necessary conclusiori that  the n(3gligence of the 
driver of the truck constituted a new and intervening cause, breaking 
the c l~a in  of causation and insulating the negligence of' the demurring 
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defendants. A11 the  facts  necessary to  render applicable the  doctrine of 
insulated negligence set f o r t h  i n  H i n m n t  c. R. R., 202 N. C., 488, do not  
appear  on the  face of the  complaint,  nor  a r e  they necvsar i ly  deducible 
therefrom. T7icinn c. Tra?~spor fa t ion  Co., 196 N. C., 774; Cntltlcll L>.  

Pozcell, 70 Fed.  (2nd) ,  123. 
Nei ther  does i t  affirmatively appt3ar t h a t  the ncgligence of the dr iver  

of the  t ruck was the  sole proximate cause of the  in jury .  
It follo~vs. therefore, if the  complaint states a cause of concurrent 

negljgence against a l l  the  defendants, there has  h e n  no rnisjoinder of 
parties and  causes of action. 

There was no e r ror  i n  overruling the  demurrer .  
M i r m e d .  

I.'RAS('ES EIEADES T . BLUEBIRD T R A S S P O R T A T I O S  CORPOILtTIOS  
as11 EJ,T-BLOODWORTH IIOTORS. IXC. 

(Filed 19 3Ing. 1937.) 

1. iZutoniobiles § 2 4 b T a u i  driver accepting fa re  fo r  transportation of 
passenger is presnnie(1 t o  be acting i n  scope of en ip lo~ment .  

Admissions and evidence to the effect that plaintiff telephoned tlefead- 
ant  taxi co~npany for a taxi, that a taxi with defendant company's name 
on its side called for plaintiff, alld that she paid her fare to the ilrirer 
for tmnsportation to another part of the city, 1s hcld snfficient to be suh- 
mitted to the jnrg on the question of defendant taxi company's o\~-nership 
of the taxi and its emplog~nent of the clrirer, arid that the clrircr was 
acting in the scope of his employment in d r i ~ i n g  plaintiff to thr  place 
designated. 

2. Trial § 2!2- 
Upon motion to nonsuit all eridencc te~lding to ,support plaintiff's claim 

is to be considered in its light moqt favornhle to plaintiff, and shc is  
entitled to e w r y  rmsonnble intendment t l~rreon and ercry reasonable 
inference therefrom. C. S.. S67. 

3. dutomobilcs 5 12e- 
Failurc of a driver to stop h?fore trnrer>ing :I through street inter- 

section, in riolation of a citj- ortlil~:trlce, is negligence p t r  s?. 

4. Trial 9 32- 
Where the charge of the court lnect? the requircn~entq of C. S., X-1, a 

party desiring a fuller charge mn\t aptly tender rcqllest therefor. 

APPEAL by Bluebird Transportat ion Corporation f r o m  Warlick,  J., 
and a jury, Kovember Term, 1936, of GUILFORD. S o  error. 

T h i s  is a n  action for  actionable negligence hrought by plaintiff against  
defendants, alleging damage. T h e  clcfendants clenicd negligence. 
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The issues submitted to the jury and their answers thereto were as 
follows : 

"1. %'as the plaintiff injured by the negligence of the defendant 
(Bluclbird Transportation Corporation), as alleged in the complaint? 
Answer : 'Yes.' 

"2. Wha t  amount, if any, is plaintiff entitled to recover of the defend- 
ant  ? h s w e r  : ($750.00."' 

The court below rendered judgment on the verdict. The Bluebird 
Transportation Corporation made many exceptions and assignments of 
error and appealed to the Supreme Court. 

H a r r y  Rockzuell and TB. I I e n r y  Hu'nter for plaintiff .  
H .  R. S tan ley  for defendant  Bluebird T r a n s p o r f a f i o n  Corporation. 

PER CURIAM. At  the close of plaintiff's evidence and a t  the close of 
all the evidence the defendant Bluebird TransportatLon Corporation 
made nlotions in the court below for judgment as i n  case of nonsuit. 
C. S.. 567. The court below o~er ru l ed  these motions and in this we 
can see no error. The plaintiff, a t  the conclusion of h ~ ? r  evidence, sub- 
mitted to a judgment df nonsuit as to t h ~  defendant Ely-Bloodworth 
Motors, Inc. This action is a simple one and devoid of zomplications. 

The plaintiff alleged: "That on 30 January ,  1936, a t  approximately 
9 o'clock a.m., the plaintiff requested the defendant Taxi Company to 
transport her by means of one of its taxicabs, in the regular course of 
its business as a common carrier by taxicab, from her home a t  916 High 
Street to another place in the city of Greensboro, in consideration of the 
payment by her of the advertised fare of 25 cents; tha t  pursuant to said 
request the defendant Taxi Company did send one of itti taxicabs to the 
home of the plaintiff for the purpose of transporting '2er as a paying 
passenger as aforesaid, and that  the p l a i n t 3  then and there entered into 
said taxicab for the purpose aforesaid, and became and was accepted as 
a passenger by said defendant for the purpose aforesaid; and that  a t  
all times hereinbefore and hereinafter referred to the plaintiff mas and 
has been ready, able, and willing to pay the fare charged by said defend- 
an t  for  the said transportation." 

The defendant in its answer said:  "It is admitted that  on or about 
30 January,  1936, the plaintiff requested the defendant Taxi  Company 
to transport her from her home to another place in the city of Greens- 
boro; all other allegations contained in  article 2 of the complaint are 
denied." 

The plaintiff testified, i n  pa r t :  "My name is Frances Headen. I live 
a t  916 High Street, in the city of Greensboro, K. C. . . . On the 
morning of 30 January ,  of this year, I had occasion to call for a taxicab. 
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I called for a taxi around 9 o'clock to carry me to 1204 Madison Avenue. 
The tasicab came shortly thereafter. I t  was the automobile of the 
Bluebird Xotor Company. I paid the fare of 25c." 

The complaint, ansrer ,  and testimony of plaintiff are clear (1) that  
plaintiff called a taxicab, ( 2 )  that  the taxicab came with a driver, (3)  
that  i t  was the automobile of the Bluebird Transportation Corporation, 
(4)  that  the driver collected the fare. 

The evidence which makes for plaintiff's claim, or tends to support 
her cause of action, is to be taken in its most favorable light for the 
plaintiff, and she is entitled to the benefit of every reasonable intend- 
ment upon the evidence, and every rcasonable inference to be drawn 
therefrom. 

From all the evidence, complaint, answer, and testimony of plaintiff, 
the tasicab was that  of the defendant Bluebird Transportation Corpora- 
tion, the driver was an employee of the Bluebird Transportation Corpo- 
ration, and about his master's businew-in the scope of his employment. 
The plaintiff TTRS a passenger and had paid her fare for the contenlplated 
trip. ic 'r~f fon v. Lyons, 156 N. C., 3 ( 5 )  ; Lilley c. C'oopcmge Po., 104 
N. C., 250 (252). While plaintiff was a passenger of defendant Blue- 
bird Transportation Corporation, there was a collision a t  the intersection 
of Gorrell and B e n n ~ t t  streets in the city of Greenbboro, S. C., between 
the tasicab and a truck of Ely-Bloodworth Motors, Inc. The taxicab 
on entering the iiltersection of G o r ~ e l l  and Bennett streets was traveling 
on Bennett Street, about 25 miles an  hour, and made no stop on entering 
Gorrell Street, as required by law. Plaintiff introduced the ordinancc 
of the city of Greensboro, which reads, in part  : ('-1 vehicle shall be 
brought to a complete stop before entering or crossing a through high- 
way. . . . The fo l lo \~ing streets within the corporate limits of the 
city of Greensboro are hereby designated as through highnays:  (i' 
Gorrell Street from Asheboro Street to east corporate limits." 

Louis French testified, in pa r t :  '(The taxi did not slow up a t  all on 
approach to the intersection, nor as it entered it." 

We see no error in the charge as to damages. I f  a fuller charge were 
desired, defendant should have asked for same. TTe think the charge, 
taken as a whole, i n  its entirety, fully sets forth the lam applicable to 
the facts. The charge did not impinge C. S., 564. None of the excep- 
tions and acsignnlents of error made by defendant can be sustained. 
In Dacis  c. Long, 189 N. C., 129 (137)' i t  is said:  "The case is not 

complicated as to the law or facts. The jurors are presumed to be men 
of 'good moral character and sufficient intelligence.' They could easily 
understand the law as applied to the facts." 

On the record there is no prejudicial or reversible error. I n  the 
judgment there is 

No error. 
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1.  Constitutional Law s 4- 
Tlir logisl :~tirc llowers of tlic pcople of t h r  Htnte a r c  vested ill tllc 

Gc~iicral ,\sstml)ly, sn l~j t>(*t  only to liniit:ltio~is c.ont:~i~icyl ill tlic Sr;lte :11i(1 
I.'cdtsr:il (~o~is t i tn t io i i s .  

2. .Ictions 2: Tiis;~tion S 37-Statute providing for action by tasiiig unit 
to have bond issue dccliwed valid is not unconstitutional ns imposing 
on courts nonjudicial function of determining moot question. 

('11. 1SU. 1'1ll)lic Laws of 1'331, wcs. 4 to  3, inelusire, ; IS :~inci~tlctl (S. C. 
C o t l ~ .  2-19:! [X to 591).  p r o r i d i ~ ~ g  tha t  n tasil ig n ~ ~ i t  of the Stntc ~ : I J .  

i i~s t i t l l tc  :~c t ion  :igiliiist i t s  residents :liid t a x p i ~ y ~ r s  to have the  r:~liclity 
of :I proposed l)o~itl  issue :11i(1 l)roposc~l t : ~ s ~ l s  for  1):1y111c,11t of tiit, i i i~ lc~l ) t (d-  
~ i c w  t l c t e r m i ~ i ~ d  by jl~tlgmc%t of t he  w n r t ,  1)roritlw fo r  :11i uc t io~i  ill tlie 
l i :~ t~ l rv  of :ill :~drc~rs : i ry  l)roccv(li~ig i i i  ~ Y ~ I I ,  :11i(1 c o ~ i t ( ~ i i i l ~ l : ~ t t ~ s  t l i i~ t  the  
cwnrt s l i o~~ l t l  clcterniilic whether t he  progosed bond issue i s  valid or not ill 
nc.cort1:ilic.c n.itli the  i s w c s  of fac t  nntl law n-hie11 may be rnisetl 11!- the  
plendiiigs, a n d  the  ncl is  not unconstitutionnl ns attempting to iniposc 
upoil the  courts the  i~onjudicinl  function of tlctermining moot or Iiyllo- 
t1ietic;il qucstiom. S. C. Constitutioil, Ar t .  I, sec. S : Art.  IT, scc. 12.  

3. Concititutional Law s 10: Proce.;~ § 3-Person.; in vie11 defined class 
may be se iwd by publication in action in rein without being named 
in simmons. 

4. Tas;ition § 37: Process s 3-Scl~ice by publication is coniplrte the day 
the last notice is published. 

In  th is  sn i t  11y :I taxing lmit  to  h a r e  n proposed bond issue dc~clnred 
r:~li i l ,  S. C .  Codr.  2492 (Z3 to  591, smninons \\->IS scr rcd  l)y 1)ublicnrion fo r  
threrl succcw4re n c ~ l ; s  as required by tlic :let, nntl t lc fc~i t l :~~i ts  n-ere rc- 
qnirc'tl 1)y snit1 pnl)lic.atioii to filr niihwcr n-irliiu twenty-ant‘ tl:~\-s f rom the  
date  of the  lnst g ~ ~ l ~ l i c n t i o ~ i .  Hcltl: "Full pu1)lic:ltioli" was  c~oniplete a s  
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5. Taxation a 37-Ta\pa~er is  con(-lnclcd 113 final jrrdgn~cnt in w i t  b> 
taxing unit declaring proposc~l bond issue valid. 
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annually. The defendants are about to levy said tax pur~.:dat to said 
orders. The rate of said tax about to be levied, together ~i-it11 tlle rate 
of the tax to be levied by the defendants this year for the ordina1.y and 
current expenses of Stanly County, mill exceed fifteen zents on the one 
hundrecl dollar valuation of property in said county. Each of said 
bonds, if issued, will contain a recital as follo~vs: 

" 'The full fai th and credit of said county are hereby pledged for the 
punctual payment of the principal of and the interezt on this bond, 
according to its terms.' 

' '6 .  That  tlle order referred to in paragraph 3 hereof deterniined that  
the indebtedness to be funded by means of said School Funding Bonds 
v a s  incurred for the construction, reconstruction, or repair of school 
buildings required to enable Stanly County, as an  administrative agent 
of the State of Xor th  Carolina, to maintain schools in said county for a 
~n in imum school term of six nlonths, as required by the Constitution of 
Sort11 Carolina. The said School Funding Bonds, if issued, will contain 
a recital that  they were issued 'to fund indebtedness incurred by said 
county as an  administratire unit of the public school system of S o r t h  
Carolina, for  the maintenance of schools in said county for the six months 
term required by the Constitution of North Carolina.' 

" 7 .  That  the order referred to in  paragraph 4 hereof determined that  
the indebtedness to be funded by means of said General Funding Bonds 
n a s  incurred for the purpose of repairing, remodeling, and making 
additions to the courthouse of Stanly County. The said General Fund- 
ing Bonds, if issued, x-ill contain a recital that  they were issued 'to fund 
indebtedness incurred for purposes which constitute necessary expenses 
of said county, within the meaning of section 7 of Article V I I  of the 
Constitution of North Carolina, and also for special purposes within the 
meaning of section 6 of Article V of said Constitution.' 
"8. That  the plaintiff is informed and believes that  the indebtedness 

sought to be funded by means of said School Funding Bonds, and by 
means of said General Funding Bonds, was not incurred either for school 
purposes or for courthouse purposes, or for any special purpose within 
the meaning of section 6 of Article V of the Constitution of North 
Carolina, but he is informed and believes that  all of said indebtedness 
was incurred in  anticipation of taxes to provide funds tc' meet the ordi- 
nary  and current expenses of Stanly County, and tha t  no tax can be 
levied to pay said indebtedness or to pay bonds issued to fund said 
indebtedness, unless said tax  is levied within the fifteen cent limitation 
prescribed by section 6 of Article V of the Constitution of S o r t h  
Carolina. 

"9. That  by reason of the recitals to be contained in said School 
Funding Bonds, and in said General Funding Bonds, as slleged in para 



N. C.] S P K I S G  TERX, 1937. 645 

graphs 6 and 7 of this complaint, Stanly County, if said bonds are 
issued and sold, would he estopped, as against a borrc~ f d e  purchaser of 
said boadq. or of any of them, to deny that said bond5 nere  iisurd for 
purposei for uhich  a tax may he leried without regard to the limitation 
prescrlbcd by section 6 of Article 1' of the Conrtitution of A-orth C ' R ~ O -  
lina. I t  is necessarr, therefore, that the issuance and sale of .aid bonds 
be enjoined and reitrained, in order to prevent the levy of taxes for their 
p q m e n t  in riolation of section 6 of -1rticle V of the Constitution of 
S o r t h  Carolina.'' 

I n  the alisner to the cornl)laint filed by the defendanti all the fore- 
going allegations are admitted, except the allegations contained in para- 
grapliz S and 9. These allegations are denied. 

I n  his complaint the plaintiff further alleges : 
"10. That  on 4 February, 1937, a decree n a s  entered in the Superior 

C'ourt of Stanly County declaring that  the 'School Furlding Bondi' and 
the 'General Funding Boadi,' which the defendants are about to isbue 
and sell, and the means of p a y n ~ m t  proricled therefor, including tlie 
prorisions made for the levy of a sufficient tax, are valid. 

"Said decree was entered in an  action entitled 'Stanly County. plain- 
tiff, 2'. Each and all the onners of taxable property x i th in  the county of 
Stanly, and each and all the citizens residing in said county, and J .  5. 
Auten, on his own behalf and on behalf of all other taxpayers and citi- 
zen,- of the county of Stanly, defendantc..' Said action was bcgun and 
n a s  p r o ~ e c ~ t c d  in  accordance with the provisioni of sections 4 to 8, 
inclusive, of chapter 186, Public Laws of S o r t h  Carolina, 1931, as 
an~erided, and under the provisions of the Uniform Declaratory Jutlg- 
n~eli t  S o  appeal was taken from said decree as authorized by Ian.  
See Exhibit H, attached hereto and made a part  hereof. 

"The plaintiff in this action was not served personally with slilnnlons 
or other process in said action. H e  is informed and believes that J. X. 
Auten, a defendant in said action, was served personally nit l i  process 
in said action, but that said J. S. Auten filed no ansner or other plead- 
ing in said action. 
''-1 s ~ i m n o n s  addressed to the defendants in said action, requiring 

them to appear and answer or demur to the complaint in said action, not 
later than 22 December, 1936, was first published on 17 Xovemher, 1036, 
and subsequently on 24 November, 1936, and on 1 December. 1936, 
in the 'Stanly Xews 6: Press,' a newspaper published and circulating 
in Stanly County. Copies of said decree and of said summons, marked 
E ~ h i b i t s  F and G, respectively, are attached liercto and mad(. parts 
hereof. 

"11. That the plaintiff in this action is not bound by said decree under 
tlic rn i fo rn l  Declaratory Judgnient Act, because the action did not 
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inr-olre a justiciable controversy, and  said act does not confer jurisdic- 
t ion t o  determine moot or liypothetical questions, and  f u r t h e r  because 
plaintiff was not brought witliin the  jurisdiction of the court 1)y wllich 
the decree m s  rcndered by pcrsonal service of process. 

"12. T h a t  said decree is  not binding upon  t h e  p la in t~f f  i n  this action 
under  tlie prorisions of sections 4 to 8, incl i~sire ,  of chapter  136, Publ ic  
Laws of Sort11 Carolina, 1031, as  amended, because said s tatute  is un-  
conrt i t~i t ional  as  applied to  the  plaintiff. Sa id  s tatute  is i n  violation of 
section S of Article I and section 1 2  of Article IT of +he Constitution 
of Sort11 Carol ina,  fo r  the  reason t h a t  .said s tatute  imposer upon the  
courts of this S t a t e  the  nonjudicial  funct ion of deter  n in ing  moot o r  
11ypotlletical questions. Sa id  s ta tu te  is also i n  r iolaf ion of tlie due 
process clause of tlie Four teen th  ,Inlendment of the  Const i tut ion of the  
Unitctl States, f o r  that  the s ta tu te  authorizes tllc entt'ring of a final 
decree, purpor t ing  to  be binding on a citizen and on his  taxahle property, 
i n  a n  action i n  wliicli S U I I I I ~ O ~ S  o r  other  process has been served on llini 
only by publication. 

"13. T h a t  i n  a n y  event jurisdiction was  not obtained of tlie plaintiff 
i n  tliis action 1)v tlie court i n  which said decree waq rendered. because the  
ordcr of the  court directing publication of summons and  the summons as  
pu1)lislied contained a n  unlawful  l imitat ion upon the  t ime n - i t l h  ~ v l ~ i c l l  
the tlcfcndnnts i n  said action n-ere required to  appear  and answer o r  
demur to tile coni1)laint. 

"Said order as  made by the  court,  and  said s u m m o l ~ s  as  publislied, 
r e q n i r d  the  defendants to  appcar  and  answer or demur  to the complaint 
not la ter  tlian 22 I)ecember, 1936. I t  is  p r o ~ i d e d  i n  sect 1011 4 of cliapter 
186, Pnbl ic  L a m  of S o r t l i  Carol ina.  1031, as  aniended, tha t  summons 
i n  a n  action bcgun i n  accordance wi th  the pro~is io r i s  of said htatute shall 
be puhlishcd 'oncc a week f o r  tlirec success i~e  necks,' and tha t  a n  intcr-  
cstecl p e r ~ o n  m a y  become a p a r t y  to said action, and  tha t  the  defendants 
anti a11 interested persons m a y  a p p e a r  a t  a n y  t ime before the cspirat ion 
of t r e i l t y  days froln and a f te r  tlic 'full pul)lication' of such s u ~ n m o n s .  
Tlie s1~111111ons i n  said action 37as publislled 011 17  Sovenlbcr ,  1936, on 
24 A-ovenlbcr, 1036, and on 1 December, 1936. Tlie three weeks l ~ n b l i -  
cation of tlie s ~ ~ ~ n n l o n s  i n  said action as required by the s tatute  was not 
ful l  and  complete unt i l  S December, 1936. T h e  defendants  i n  said 
action \\-ere entitled under  the  s tatute  to  appt.ar and ansn-cr or deniur to  
the  c o ~ n p l a i n t  a t  ally time not l a te r  than  29 Uece~nbcr ,  1036, wliereas 
tliey n l w  required by tlie summons as  published to appclar and  a n s u e r  
o r  demur not la ter  t h a n  2% December, 1036." 

I n  tlie an\wer to the complaint filed by  tlw defendants, all allegations 
contai~icd i n  tlic foregoing paragrapl is  of the complaint a r e  denied. 
Fl i r ther  answering tlie complaint,  the defendants allege: 
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"13. That  neither the plaintiff in this action nor any other persol1 
requested ail extension of time before or after 22  December, 1936, nithill 
rihich to appear in said action and to amn-cr or demur to the coinl)laint 
therein. 

"14. That  110 appeal was take11 from the d e c r e ~  of the S u p ~ r i o i ~  ('ourt 
of Stanly County rendered in tlle astion entitled 'Staid? Couuty, plaill- 
tiff, 1 % .  Each and all the onmers of taxable property n i th in  tlle county of 
St,anIy, and cach and all c i t i ~ e n ?  rt~siding in said c o ~ n t y ,  a d  J. N. 
Auten, on his on-11 behalf a i d  on behalf of all other taxpayers a i d  
citizens of the county of Stailly, defendants,' witllin thir ty days from the 
date of the rendition of .aid decree, as authorized by statute, and that  
for  this reason tlie decree that  the 'School Funding  bond^' and the 
'Ge~ieral Fullding I3onds,' dc+crihed in the complaint in this action, and 
the orders of the hoard of coninliisioners of Stanly, authorizing and 
directing the i\suance and sale of said bond\, are valid, is binding upuii 
the plaintiff in this action, and that  plaintiff is non- eestopped by :aid 
decree from conteiting the ~ a l i d i t ~  of said boiidi, or said orders." 

The action was heard, on tlie motion of the defendants for juclgn~ent 
on the pleadings, by con~cn t  of plaintiff and tlcfcnilants, 1 , ~  tllr judge 
of the Superior Court holding the courts of the Thirteenth Judicial 
District, a t  his CIiambers in tlle town of Hockingha~n, S. C'., on 7 Alpril,  
1937. 

On the facts alleged in the complaint, a i d  admitted in the answer, 
the judge was of opinion and held:  

"1. That  tlie surnnions in the action entitled 'Stanly C'ounty, plaintiff, 
r q .  Each anti all of the o-\vners of taxable piol~erty within the colmtx of 
Stanly, and each and all the citizens residing in  said county, and J. S. 
Auten, on his own behalf and on behalf of all other taxpayers and citi- 
zens of the county of Stanly, defendants,' and the pulrlication of said 
summons nere  in compliance ~ v i t h  the statute, and were sufficient to give 
the court jurisdiction of the action and of the parties thereto. 

( '2 .  That  sections 4 to 8, inc lus i~e ,  of chapter 186, Public L a w  of 
North Carolina, 1031, as amended, under which the decree clated 4 Feh-  
ruary, 1937, was rendered by the Superior ('ourt of Stanly ( 'ounty in 
the action instituted in said court, are not uncon.titutiona1 either on the 
ground that  nonjudicial functions are conferred by wid  sections on the 
courts of this State, or on the ground that  clue procecs of law i i  denied 
by said sections, in violation of the provisions of the Fourteenth -\mend- 
ment to the Constitution of the Tnited States, or in riolatioil of the 
provisions of section 17 of Article I of tlle C'onstitution of North Caro- 
lina. 

"3. That  said decree, dated 4 February, 1937, i i  res j u d i c t r f a ,  and tlie 
plaintiff is estopped by said drclee from attacking the validity of the 
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bonds described in his complaint, or of the orders of the board of com- 
missioners of Stanly County, authorizing and directing the issuance and 
sale of said bonds. 

'(4. That  it is not necessary to pass upon the question presented by the 
pleadings in this action as to whether the plaintiff is bound by said 
decree> by virtue of the provisions of the Uniform Declaratory Judgment 
Act of Pu'orth Carolina." 

I t  was accordingly ordered, considered, and adjudgod by the court, 
that  plaintiff's application for a restraining order or ir junction be and 
the same was denied, and that  the action be and the same was dismissed. 
I t  was ordered that  plaintiff pay the costs of the action. 

The plaintiff excepted to the judgment and appealed to the Supreme 
Court, assigning error in the judgment as signed by the court. 

IT. C. Turner for plaintiff. 
22. L. Smith d S o n s  a n d  R e e d ,  I I o y t  d W a s h b u r n  for  de f endan t s .  

COXNOR, J. Chapter 186, Public Laws of North C:~rolina, 1931, is 
entitled "-111 act to provide the manner in which the issuance of bonds 
or notes of a unit, and the indebtedness of a unit, may be validated." 

I n  section 1 of said act, the word "unit," as used thwein, is defined 
as ('a county, city, town, township, school district, school taxing district, 
or other district or political subdivision of government of the State." 

Sections 4 to 8, inclusive, of said act, as amended by chapter 290, 
Public Laws of North Carolina, 1935 (see N. C. Code of 1935, section 
2498, subsections 55 to 59, inclusive), now read as follows: 

"Seca. 4. A t  any time after the adoption of an  ordinmce, resolution, 
or order for the issuance of refunding or funding bonds of a unit by 
the board authorized by law to issue the same, and following the ap- 
proval of the issuance of such bonds by the Local Government Commis- 
sion, and prior to the issuance of any such bonds, such board may cause 
to be instituted in the name of the unit an  action in the Superior Court 
of any county in which all or any part  of the unit lies, tr, determine the 
validity of such bonds and the validity of the means o' payment pro- 
vided therefor. 

"Such action shall be in the nature of a proceeding in  rem, and shall 
be against each and all the owners of taxable property o;ithin the unit, 
and each and all the citizens residing in  the unit, but without any 
requirement that.the name of any such owner or citizen be stated in  the 
complaint or in the summons. 

"Jurisdiction of all parties defendant may be had by ~ub l i ca t ion  of a 
summons once a week for three successive weeks in  some newspaper of 
general circulation published in each county in which any part  of the 



N. C.] S P R I N G  TERN, 1937. 649 

unit lies, and jurisdiction shall be complete within twenty days after the 
full publication of such summons in  the manner herein provided. h y  
interested person may become a party to such action, and the defendants 
and all others interested may a t  any time before the expiration of such 
twenty days appear and by proper proceedings contest the validity of 
the indebtedness to be refunded or funded or the validity of such refund- 
ing or funding bonds, or the validity of the means of payment provided 
theref or. 

"The complaint shall set forth briefly by allegations, references, or 
exhibits the proceedings taken by such board in relation to such bonds 
and the means of payment provided therefor, and, if an election was held 
to authorize such issuance, a statement of that  fact, together with a copy 
of the election notice and of the official canvass of votes and declaration 
of the result. There shall similarly be set forth in the complaint a 
statement of the amount, purpose, and character of the indebtedness to 
be refunded or funded, and such other allegations as may be relevant. 
The prayer of the complaint shall be that  the court find and determine 
as against the defendants the validity of such bonds and the validity of 
the means of payment so provided. 

"Sec. 5. The trial of such action shall be in accordance with the 
Constitution and laws of the Sta te ;  and the rules of pleading and prac- 
tice provided by the Consolidated Statutes and court rules for civil 
actions, including the procedure for appeals, which are not inconsistent 
with the provisions of this act, are hereby declared applicable to all 
actions herein provided f o r :  Prorided, however, that  an  appeal from a 
decree in  such action must be taken within thir ty days from the date of 
the rendition of such decree. 

"The court shall render a decree either validating such bonds and rne 
means of payment provided therefor, or adjudging that  such bonds aud 
the means of payment provided therefor are, in whole or ill part, invalid 
and illegal. 

"Sec. 6. I f  ( a )  the Superior Court shall render a decree validating 
such bonds and the means of payment provided therefor, and no appeal 
shall be taken within the time prescribed herein, or (b )  if taken, the 
decree validating such bonds and the means of payment provided there- 
for shall be affirmed by the Supreme Court, or (c)  if the Superior Court 
shall render a decree adjudging that  such bonds and the means of pay- 
ment provided therefor are, in whole or in part, invalid and illegal, and 
on appeal the Supreme Court shall reverse such decree and sustain the 
validity of such bonds and the means of payment provided therefor (in 
which case the Supreme Court shall issue its mandate to the Superior 
Court requiring it to render a decree validating such bonds and the 
means of payment provided therefor), the decree of the Superior Court 
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validating such bonds and the means of payment providld therefor shall 
be fol.ever c o i i c l ~ i ~ i ~  e as to the validity of wch  bonds ,and the wl id i ty  
of thc mcanq of payment provided therefor as against the unit and as 
against all t a s p a y ~ r s  anti citizens thereof, to the extent of the matters 
and things pleaded, or which might ha re  been pleadrd, and to such 
extent the validity of said bonds and means of payment tlicreof sllall 
riel-er be callcd in question in any court in this State. 

"Sec. 7 .  Tlie costs in any action brought under this act may be 
allowed and apportionrd between the parties or taxed to . he  losing party, 
in the discretion of the court. 

"Sec. S. I f  the complaint i n  any action t~rought under this act, or an 
exhibit attached to such complaint, sho~\-s that an  ordinance or reiolu- 
tion has been adopted by the unit providing that a tax *;ufficient to pay 
the principal and interest of the bonds or notes iur-olretl in iuch action 
is to \,e levied and collected, snch ordinaim. or rc~olut ion  shall be con- 
strued as m ~ a n i l i g  that  such tax is to be leried without regard to any 
constitutional or statntory limitation of the rate or amount of taxes, 
unless s~icli ordinance or resolution declares that such limitation is to 
be observed in l e ~ y i n g  such tax." 

By the provisions of section 4 to S, inclusive, of chapter 186. Public 
Laws of S o r t h  Carolina, 1931, as amended by chapter 290, Public Laws 
of S o r t h  Carolina, 1935, the General Assembly of Xor th  Carolina, in 
which arc vested all the legislative powers which reside ~l r imar i ly  in the 
peoplc of this State, subject only to limitations contained in tlie Consti- 
tution of the United States and in the Constitution of North Carolina, 
has authorized any local governm~nta l  unit in this State, as defined in 
section 1 of tlie act, wliose governing body, in the exercise of its statu- 
tory powers, lias ordered and directed that  bonds of said unit for the 
purpose of funding or refunding its existing valid indeb~edness shall be 
issued and sold, before the said bonds are issued or offered for sale, to 
institute in the Superior Court of this State a n  action in  which the 
said court sliall haye power to render a decree or judgment that said 
bonds are or are not valid. Tlic action authorized by t le statute is in 
the n a ~ u r e  of a proceeding iu r u n ,  and is adversary both in form and 
in substance. The statute contemplates that, issues both of law and of 
fact may be raised by pleadings duly filed, and that such issues shall be 
determined by the court. The court has no power by virtne of tlie 
statute to ralidate bonds which are for any reason illralitl. I t  lias 
power only to determine whether or not on the facts a:, found by the 
court and under tlie l a ~ v  applicable to t l i ~ s e  facts, the b x ~ d s  are valid. 
This is a judicial power, and in  its exercise the court is) performing a 
judicial function. The contention of the plaintiff in this action to the 
contrary cannot be sustained. This contention is not supported by 
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diction of all 1)artiei dcfe~ldai l t  m a y  he liad by l ~ n l ~ l i c a t i o i ~  of a wlniuorih 
once a \reek f o r  tlirce iuccesiire n c e h  i n  some ilc3wspal)cr of general 
c ~ i r c d a t i o n  publi i l i~d.  i n  each county i n  n liich ally par t  of the uni t  lie.." 
" J u r i d i c t i o n  of all  parties t o  the  actioii sliall I)? complete n i t l i in  t v  e n t j  
days af ter  the  ful l  publication of such cummoll\ i n  tlie manllcr llerein 
 pro^ ided." 

T h e  contentioli t h a t  a11 on-ncr of taxable l ~ r o p e r t y  n i th in  tlic uni t ,  or 
a citizen reiiding therein, m a y  be t l e p r i ~ e d  of liis property, n-itliout due 
procc'i of l a v .  o r  contrary to  the l a x  of tlie 1:11itl, 1)y a decree or  ,judg- 
riicnt i n  tllc action cieclnriiig or acljl~dging t h a t  tlic I~ontli  ant1 t a s  to he 
lericd f o r  their  p:qrnent, a r c  valid. 1)ec.anse it  is not requ i r t4  by tlie 

definecl claw m a y  be iiiatlc par t i e i  defendant, slid qerl-ice of qui~in~oils  by 
publication i y  sufficicwt. altliougli such p r i o l i s  a re  not ~ i a i i i d  ill the  
~u111111ons. See I ! i~r~i lz t rrdf  I .  I l r o ~ ~ n ,  I l h  S. (2.. 700, 2.2 S. E., 527. I n  
t l ~ e  opinion i n  tha t  case i t  is raid surlir~ioni 11iay Ire ed 1,- publication, 

n-it11 it.: p r o r i s i o n ~ ,  declaring or adji~clging. tha t  tlir 11o1ids ant1 the tax 
to  be lcx i d  fo r  tlicair payillc~it,  a re  T :ilid, such dcrree or judgnlent ilia11 
be binding ailtl coilclusil-c as agail1.t all t a s l ) a y c v ~  and  citizens of the  
unit.  to  the extent of all  matter.  and  things \\liicli \ \ere  or nliicll might  
h a l e  heen 1,leatltd i n  the action, and t h a t  nit11 respcct to s11c1l matters  
and  t l ~ i n g -  the  T al idi ty  of tlie boiids and the tax  illall not be called i n  
question i n  ally. court of this  State. 

Tlie coi~tent ion tha t  by this  pro\ ision a n  on iiel. of taxable pi opcrty 
n i t l i in  the uni t ,  o r  a citizc.11 residing t l m r i n .  is estoppcd froin challeng- 
ing the 7 aliclity of the bonds and of the  tax,  n i thout  liaving liad a n  
op l~or tun i ty  to be heard, cannot he sustaiiietl. X o  decree or jutlgirient 
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adverse to his rights can be rendered in an  action instituted and prose- 
cuted in accordance with the provisions of the statute, until every tax- 
payer and citizen of the unit-has been lawfully served with summons, 
and until he has had ample opportunity to appear and file such plead- 
ings as he may wish. I f  he has failed to avail himself of his constitu- 
tional rights, which are fully protected by the statute, he has no just 
around of c o m ~ l a i n t  that  the ;ourt will not hear him vhen  he invokes 
v 

its aid after the decree or judgment has been finally rendzred, and others 
hare  relied upon its protection. 

After full and careful consideration. we are of the o ~ i n i o n  that  there 
was no error i n  the holding of the judge of the Superior Court, a t  the 
trial of this action, that  sections 4 to 8, inclusive, of chapter 186, Public 
L a w  of S o r t h  Carolina, 1931, as amended by chapter 200, Public Lams 
of Xoi-th Carolina, 1935 (see section 2492, subsections 55 to 59, inclu- 
sive, Code of S. C., 1935)) are not unconstitutional either on the ground 
that the statute confers nolljudicial functions on the Superior Courts of 
this State or on the ground that  the statute denies due process of law to 
taxpayers or citizens-of a local governmental unit i n  this State, i n  viola- 
tion of the provisions of the Fourteenth Ammdment to the Constitution 
of the United States, or of the 17th section of Article I of the Constitu- 
tion of 9 o r t h  Carolina. 

The ulaintiff in this action further contends that  conceding that  the 
u 

statute under which the action entitled "Stanly Couniy, plaintiff, v. 
Each and all of the owners of taxable property within the county of 
Stanly, and each and all of the citizens residing in  said county, and 
J. K. Auten, on his own behalf and on behalf of all other taxpayers and 
citizens of the county of Stanly, defendants," was instituted, is valid, 
there wns error in the holding of the judge of the Superior Court that  
the summons and the service of summons by publication in said action 
were in  full compliance with the provisions of the statute, and were suffi- 
cient to give the court jurisdiction of said action and of the parties 
thereto. 

This contention cannot be sustained. The summons in said action 
was in  strict compliance as to its form and substance with the prori- 
sioils of the statute. I t  was published once a week for three successive 
weeks as required by the statute. This was sufficient. 

The only issues of fact arising on the pleadings in  this action involve 
the validity of the indebtedness of Stanly County which the defendants 
propose to fund by the issuance and sale of the bonds of said county, 
designated as "School Funding Bonds" and "General Funding Bonds," 
and the purposes for which said indebtedness was incurred. These 
identical issues were submitted to the jury a t  the trial of the action 
entitled "Stanly County, plaintiff, v. Each and all the owners of taxable 
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propcrty within the  county of Stanly,  and each and  al l  the  citizens re- 
siding i n  said county, and  J. N. ,Iuten on his own behalf and  on behalf 
of all  other taxpayers  and  citizens of the  county of Stanly,  defendants." 

Tl1e.e isiues were ansncretl  i n  the  affirmative, t h a t  is, tlie ju ry  found 
t h a t  the said i1ldebtedne.s is 17alid and was incurred f o r  lawful  purposes. 
T h e  decree or  j u d p ~ ~ i e n t  i n  t h a t  action is binding and c o n c l u s i ~ e  on the 
plaintiff i n  this action. I t  is exprewly so provided i n  the statute, which 
recogni7es and  applies to  tlie action authorized hy  the  s tatute  tlie pr in-  
ciple statcd i n  Eufon c. Grtrded ~!'c71oo1, 184 N. ('., 471, 114 S. E., GY9, 
as  follows : 

"Except ~ i l i e r e  some special pr ivate  interest is sliovx, i t  seems t o  be 
cstahliqhcd by  the clear ne igh t  of authori ty  that ,  i n  thc absence of f r a u d  
or colh~sion,  a final judgnlent on the  nicrits rendered i n  a w i t  by a tax- 
payer (usual ly brought on behalf of himself and  otllers siinilarlg situ- 
a ted)  inr.ol1 ing  a mat te r  of general interest to  the  public, and instituted 
against a governmental body or local hoard, which i n  i ts  official capacity 
represents the citizens and  taxpayers  of the terr i tory affected, is binding 
on al l  reqitlents of the district,  if adverse t o  the  plaintiff, and  all  m a y  
take advantage of i t  if the  judgment is otherwise." Sce cases citctl. 

W e  find n o  e r ror  i n  the  judgment i n  this action. I t  is 
Affirmed. 

EAST COAST FERTITJZER COJIPAST, I S C . .  r .  S O R J I A S  F. I-IARDEE. 

(Filed 9 June, 1937.) 

1. Appral and Error 21- 

An a~signment  of error which is not supported hy an exception appear- 
ing of record will not he considered on appeal. 

2. Execution a %-Verdict establishing conversion of plaintiff's property 
is sufficient to support judgment for execution against the person. 

An nffirmnti~e nnqwer to an i w w  establishi~ig that defendant had 
retained and converted to his own n.e, in violation of the terms of the 
contract of assignment with plaintiff, property belonging to plaintiff, i i  
sufficient to wpport a judgment that execution against the person of 
defrndunt iqsne upon application of plaintiff upon return of eucclitioii 
ngainct tlie property lunwtisfied, intent of defendant in tloiug the actc 
conititntii~g a breach of trust being imm:~tcrial, and a qpecific finding of 
fraud being unnecessary. C. S., 673. 

3. Trial a 27-Ordinarily verdict mag not be directed in favor of party 
having burden of proof. 

,\ directed rerdict may not be given in faror  of plaintiff having the 
burdc~l of proof on the issue unless there is no evidence from which the 
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jury could find or \rhich wo111d justify a11 inference c'xltmry to plnin- 
tiff's contention, nild eridence in this nctioii i s  Itcld insulflcieat to support 
n ~lirectetl rrrdict in plaintiff's faror  on the issue of defcndnnt's wrongful 
cotirersioil of plaintiff's property. 

DETIN, J., c011c1irriiig. 
C ~ a ~ ~ s o n - ,  J., concurs in concurring opinion. 

,IPPEAL by d e f e i d a n t  f r o m  Grady,  J., a t  F e b r u a r y  Term,  1937, of 
NEW HAKOVER. S e w  trial.  

Tlii3 is a n  action to recorer the  balance due on a n  accounting f o r  
comnicrcial fertilizers which were delivered hy plaintiff to the defendant, 
as its agent, under  and  pursuan t  to  the  terms and  provisions of a con- 
t rac t  i n  wri t ing ml~icl l  was  entered into by and bet\vcc.n plaintiff and 
defendant pr ior  to  the delivery of said fertilizers. 

T h e  action was begun i n  the  Superior  Court  of S e n -  I I a n o r e r  County 
011 27 September, 1034. 

I t  is alleged i n  tlie complaint t h a t  dur ing  the year  1034 tlie plaintiff 
delivered to the  defendant, as i ts  agent, under  and  pursu:uit to the  terms 
and provisions of a contract i n  wr i t ing  nhicl l  the plaintiff and the 
tlcfcndant eliteled into on 20 J a n u a r y ,  1934, a copy of x h i c h  is attached 
to the  complaint,  as  Esl i ibi t  A, commercial fertilizers of the value of 
$0,400.57, and  t h a t  thereafter  tlie dcfeildaiit paid to tlic plaintiff on 
accoulit of said fertilizers the sum of $5,501.09, wliic11 s u m  lias been 
duly credited to  the defelidant's accouut with the  plaintiff, leaving a 
balance due by tlie defendant to the plaintiff of $907.5S. 

I t  is fu r ther  alleged i n  the  complaint :  
" 6 .  T h a t  plaintiri  lias denlanded of tlie defendaiit a n  accounting f o r  

the fcrtilizers delircrcd to h im by the  plaintiff, and  tlie paymellt by the  
dcfclidant to  the  plaintiff of the  balance due on account of said fer t i -  
lizers, but  t h a t  the  defendant  h a s  failed and  refuwd,  and  still  fa i ls  and 
refuses, to  account to  the plaintiff f o r  the said fertilizers. 

( (7 .  T h a t  plaintiff is informed, believes, and alleges t h a t  tlic defelldant 
lias sold said fertilizers to  parties uiikno\vi~ to  the  plaintiff, and  lias 
TI roligf'ullg, unlan.fully, and  fraudulent ly misappropriated and  converted 
the proceeds ar is ing therefrom to his own use, with the intent and  p u r -  
posr on 2iiq par t  to  cheat and def raud  the  plaintiff of its property." 

T h e  allegations of the coriiplaini a r e  denied i n  the answer. 
A\t  F e b r u a r y  Tr r in ,  1935, of tlie court,  ~ i t h  the  consent of the plain- 

tiff and defendant, the action \\-as referred 1)y the  judge presiding to a 
refcrce f o r  trial.  

T h e  referee filed his  report  pr ior  to  or a t  the  N a y  Term,  1935, of the 
court.  S o  escept iom having been filed thereto, the repol t  of tlie referee 
Tras approved by tlie court. Judgment  was accordingl j  rendered t h a t  
plaintiff recover of t h e  defendant t h e  s u m  of $907.53, wi th  interest f r o m  
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27 September, 1934, and the costs of tlle action. I t  was ordered by the 
court that "the issue of fraud arising on the pleadings be and thcs same 
is retained oil the civil issue docket to be submitted to a jury a t  a subse- 
quent term of the Superior Court of New Hallover County." 

Pursuant to said order, a t  February Term, 1937, of the Superior 
Court of Xew Hanover County (we  East C o u s f  Fer t i l i z e r  C 'ompnny  c. 

V a r d e e ,  n n f e ,  56, 158 S. E., 623), an  i<sue as follows was subn~it ted to 
a jury :  

"Did the defendant retain and convert to his own use, in violation of 
the terms of his contract of consigilrnent with tlle plaintiff, any property 
belonging to the plaintiff; and if so, in what amount ?" 

At the trial of said issue, the plaintiff offered in crirlence the follow- 
ing : 

( a )  The contract hetneen the plaintiff and the defendant, a copy of 
which is attached to the original complaint filed in this action. 

(b )  The report of the referee, containing his findings of fact and 
conclusioiis of law, as set out therein. 

(c)  The judgment elitered in the action a t  May Term, 1935, of tlle 
court. 

After it had offered the foregoing evidence and had rested its caw, 
and hefore the defendant had offered rridence, the plaintiff moved the 
court to instruct the jury peremptorily to answer the issue "Yes ; $907.58, 
with interest from 25 September, 1934." The motion was allonecl. 

I n  accordance with the peremptory instruction, the jury answered the 
issue as directed by the court. I n  apt time, the defe~itlaiit esccpted to 
thc pcwrriptory instruction of the court to the jury. 

I t  was thereupon considered, ordered, and adjudged by the court "that 
the plaintiff recover of the defenclant tlle sum of $907.58, nit11 interest 
thereon from 25 September, 1934, and tlle costs of tlle action, to be taxed 
by the clerk of the court, and that  esecutioll thcrefor shall be i.suec1 by 
the clerk of the court, upon the application of the plaintiff, ant1 that if 
the said esecution shall be returned by the officer to wllonl it is issued. 
unsatisfied, then and in that  event the plaintiff shall have execution 
against the per,on of the defendant for the amount of the judgmc~nt, in 
conformity with la~v,  cornmanding tlle sheriff to take the person of the 
defendaiit into his possession and control, until the amount of judgment, 
with interest and costs, is paid, or until the defendant is (libcharged in 
conformity with the l ans  of Korth Carolina." 

The defendant appealed to the Suprenle Court, assigning errors in the 
trial and in the judgment. 

H a c k l e r  il: Al l en  and E. X .  R r y c i , ~  for p l u i t t f i f .  
S .  11. S c l r b e r r y  for d e f e n d a n t .  
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COXIYOR, J. At  the trial of this action, the defendant did not object 
to the issue submitted by the court to the jury. H i s  assignment of error 
on his appeal to this ~ ~ u r t ,  with respect to the issue, is I& supported by 
an exception appearing in  the case on appeal, and for that  reason cannot 
be considered on this appeal. See S. v. B i t t i n g s ,  206 N. C., 598, 175 
S. E., 299, and cases cited in  the opinion in  that  case by Stacy. C. J. 

An  affirmative answer to the issue was sufficient to support the judg- 
ment and the order contained therein that  uuon the retnrn of an execu- 
tion on the judgment unsatisfied, an  execution against the person of the 
defendant should be issued upon the application of the plaintiff for such 
execution. I f  the defendant retained and conrerted to his own use prop- 
erty which the plaintiff had delirered to him as its age.?t, and failed to 
account for such property in accordance with his contract v i t h  the plain- 
tiff, it is immaterial whether or not he did so with i n t m t  to cheat and 
defraud the plaintiff. I n  such case, the defendant was guilty of a 
breach of trust, and plaintiff is entitled to an execution against his per- 
son on the judgment which plaintiff has recovered of the defendant in 
this action. C. S., 673. 

I n  O r g a n  Co .  v. S n y d e r ,  147 S. C., 271, 61 S. E., 51, i t  is said : "The 
fact that  the defendant detains the property and refuse!$ to deliver it to 
the plaintiff, who he admits is the true ownw, is evidence of a breach of 
trust and of a wrongful and fraudulent coarersion. I n  a civil action 
for the wrongful a n d  fraudulent conversion of property by an  agent the 
question of intent is not material. I f  such conversion took place, the 
plaintiff is entitled to his remedy. The intent does not enter into it. 
'Good intentions,' says X r .  J u s t i c e  B u r w e l l ,  'do not a t  all lessen the 
wrongfulness of a breach of t rus t ;  or, rather, the law w ~ l l  not allow one 
to say that  he violated its plain precepts with good intel~tions.' B o y k i ~ ~  
e. Xndtrlrey,  114 S. C., 90;  Fer t i l i z e r  Co .  1;. L i t f l e ,  11s S.  C., b0S; 
Gossler 1;. W o o d ,  120 K. C., 6 9 ;  D o y l e  2.. B u s h ,  151 X. C., 10." See, 
also, C h u n o  Co .  I ? .  S o u t h e r l a n d ,  175 S. C., 288, 05 S. E. 364. 

There is no error i n  the judgment in the instant case, and the same 
must be affirnied, unless there was error in the trial. 

The burden on the issue submitted to the jury was on the plaintiff. 
I t  mas therefore error for the court to instruct the jury peremptorily 
and thereby direct an  affirmative answer to the issue. I n  P h i l l i p s  v. 
Giles,  175 N. C., 409, 95 S. E., 772, i t  is sa id :  

( 'It is a fixed principle in our system of procedure, bo t l  by statute and 
a p p r o ~ e d  precedents, that  a judge in charging a jury shall not give an  
opinion whether a fact is fully or sufficiently proven, 'such matter being 
the true office and province of the jury,' and it has been held with us in  
many well considered cases that  the inhibition extends not only to the 
u l t i~nate  facts, but to all essential inferences of fact arising from the 
testimony and upon which the ultimate facts necessarily depend. This 
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principle, recognized by the Court in Bank v. Plrgh,  8 X. C., 108, has 
been again and again approved in  our cases. F o r s y f h  z.. Oil  J l i l l ,  167 
N. C., 179; S. 1'. R. R., 149 N. C., 508-512; S.  c. Daniels ,  134 N .  C., 671. 
I n  the F o r s y f h  case, supra ,  the correct principle is stated by Brou .n ,  J., 
as follows: 'The converse of the rule is true and for a stronger reason 
a verdict can never be directed in favor of a plaintiff when there is any 
evidence from whicli the jury may find contrary to the plaintiff's conten- 
tion, or when there is evidence that  will justify an  inference to the 
contrary of such contention." 

For  the error of the court in instructing the jury perenlptorily to 
answer the issue in the affirmative, the defendant is entitled to a new 
trial. I t  ie, so ordered. 

New trial. 

D ~ v r x ,  J., concurs in the result, but is of opinion that  appellant's 
assignment of error as to the judgnlent should have been sustained upon 
the ground that  the portion of the judgment which authorized execution 
against the perkon was predicated upon an  issue which was not in accord 
n it11 the language of the previous judgrnent in the cause requiring that  
the "issue of fraud arising on the pleadings be submitted to a jury." 
The cornplaint alleged a fraudulent micappropriation and conrer~ion of 
property, and in  the decision of this case on a former appeal it was 
adjudged that  the plaintiff n a s  entitled to "trial by jury of thr~ issue 
of fraud arising on the pleadings." 

I n  LptJford v. Etnerson ,  143 N. C., 527, i t  was sa id :  "The Constitu- 
tion p r o ~ i d e s  'there shall be no imprisonment for debt i n  this State, 
excrpt in case. of fraud.' Art. I,  st^. 16. This, we think, clearly means 
that there shall at leaqt be no irilprisonment to enforce the payn~ent  of a 
debt uader final Iwoceqs, 11n1c.s.. i t  has h e n  adjudged, upon ail allegation 
duly made in tlie complaiiit and a eorrcspontling issue folind by a jury, 
that there has been fraud.  . . . Therc should be a separate and 
tfiytinct issue sliblriittetl to the jury as to any  fraud alleged. . . . 
The constitutional right of tr ial  by jury ihields the clefendant from 
arrest under an  execution against his pcrwn, unless in actions of debt 
an issue of fraud haq bcrn found againit l l i n ~  and a judgn~ent entered 
in conformity there~vith." 

111 Doylc I $ .  B n s h ,  171 S. C., 10 (citing Ledforcl z.. E m e r s o n ,  s u p r a ) ,  
it  v-ai held that  the refusal to whnlit the issue of fraudulent conrersion 
wai the denial of a substantial I-ight, if the pleadings raised the issue. 

I n  O r y n n  C'o. 2..  S n y d e r ,  147 R. C'., 271, the issue was : "Did the 
defendant wrongfully and fraudulrntly convert to his own use property 
of plaintiff ?" The trial judge instructed the jury to answer the issue 
"KO." This Court, in awarding a new trial, said : '(The plaintiff re- 
sorted to the ancillary proceedings of arrest and bail, and in order to 
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entitle h im to execution against  the  person i t  was incumbent upon i t  to  
secure a n  affirniatire answer to the  first issue." 

I n  G~inr lo  Co .  v. S o u f h e r l n u t l ,  175 X. C., 228, the  issui: w a s :  "Did the 
defendant knon-iiigly and  willfully misappropriate  a d  misapply" t h e  
prol)erty of tlic plaintiff Z I n  Ijoykin 1.. Jlndtlrey, 11;- h'. C., 90, the  
issue waq : "Haw the  defendants enlbezzled and  fraudulent ly appro-  
pr iated to  their  o~v11 use" property of plaint i f fs?  

Whi le  it  has  been held t h a t  i n  a n  action f o r  f raudulen t  conversion 
the qucqtion of intent  is not mater ial  when a breach of t rus t  is establislied 
(Orgcl i l  ( ' 0 .  1 . .  h'/ljjtler, 147 lu'. C., 2 7 1 ;  Gosaler v. W o o d ,  120 S. C., 6 9 ;  
and E'crfi l izcr C'o. c. Little, 118 N. C., 508'), i n  the  inslant  case, i n  the 
light of tlic fact  t h a t  the allegation of f raudulen t  conrer j ion i n  the com- 
plaint ,  tlcnicd i n  the answer, raised a n  issue of f r a u d  which the court  
l m l  adjudged should be submitted to  the jury, i n  m y  opinion tlle judg- 
ment iniproperly authorized the  imprisonnlent of tlie defendant upon  
a n  affirmative answer to the  issue submitted, "Did the  defendant  retain 
and c o n ~ e r t  to his  own use i n  r iolat ion of the terms of his  contract of 
consignment with the  plaintiff" property of plaint i f f?  

I a m  authorized to say  t h a t  MR. JUSTICE CLARKSOK joins i n  this  
opinion. 

SAILIII 1.'. CREECH r .  THE SOVEREIGS CAJIP OF THE TVOODJIES OF 
THE WORLD. 

(Filed 9 June, 1937.) 

1 .  Insi~rwnre W 37-Ordinarily defendant insurer is not  entitled t o  nonsuit 
on  ground of affirmative defenses. 

IVhere the cridencc and ndinissions cstal)lisll the issuance nnd delivery 
of tlie policj and the death of the insured, and that plnintiff is nnnied 
Iwncficiary in  the policy and that  clrmnntl for payment had been nlncle 
nnd refnsctl, plniiitiff mnltes out n primn f n c k  case, and the burden is 011 

insurer to estnl)lisll nffirnmtire defenses relied oil by it, nnd ordinarily its 
motion to nonsuit, based on s~icli dcfenses, is properly denied. 

8. Eritlcncc 5 14-Whether physician should be ron~pr l led  t o  disclose 
information concerning patient lies i n  sound discretion of trial court. 

Whcthcr a physicinn sliould he compelled to clisclose informntion nc- 
qliir'cl I)y him in his treatment of his patient rests in the sound discre- 
tion of the trinl court ~ipon its determination of mliether such testimony 
is nece.hnrg for the administration of justice. C. S., 1798, and in this 
:lctioii to rccorer on n policy of inwrance tlie trinl c<mrt's refusal to 
rrqnirc n physicinn to testify nq to his treatment of in'.ured within fire 
yc;lrs prior to the application for the policy upon the court's finding from 
the evidence that  iiisnred died from pnenmonia contracted after the 
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issumlce of the policy. i s  1tc77rl not prejudicial error, especially in ~ i c \ v  of 
the fact thnt the physician's sworn proof of cleat11 \ w s  n(li11ittcd ill 
evidence. 

3. Erjdence # 22- 
Iiis~irer's witnesses testified that insured was an hnlritmll tlrnnlcartl. 

bnt on cross-esnmination xerc  permitted to testify that  insurrtl's jirlrernl 
character was gootl. HcTrl: Under tlic facts of this cnsc the ;rilmis4oli of 
the clinmcter evidence. if error. \\-as not prc~jntlici:~l. 

4. Appeal and Error 46- 

IThcre the rights of the parties arc drterminrtl by the alrs\\-crs to 
several of the issues. assignments of error relating to another issue 11cw1 
not be colisitlerrd or1  appcvll. 

( . 'o~sox.  J.. concnrring. 

, ~ P P L A L  by defendant f r o m  R ~ ~ m l ~ i l l ,  J., a t  Special September Term,  
1936, of C'CILU\IUUS. S o  error .  

T h i f  i, a n  action brought by plaintiff agninst defeildant to  r e c o x r  
on a poliry of i n ~ u r a n c e  ( 1 0 - - c a r  tcrm inql~railce certificate), i5cued i n  
f a l o r  of plaint i f f  heneficinrp I)? defendant on the  life of plaintiff's 1111s- 
1)anJ. On7ie C'rcc~h.  Tlic l)olicy of iii5urance (beneficiary'. certificntc) 
n a s  taken out oil G March,  1935. :1nd delivered 15  Alpr i l ,  1935. Onzie 
C'reech died on 6 Ikcernber, 1035, of lobar  p n r i ~ m o n i a .  T h e  p~wniu111 
n-a. paid on the  policy and defen(1ant attempted a refund of same hy 
sending plaintiff ,4;2,\.54 a f te r  O m i e  ('reech's deatli, which \ \ a <  ncl\er 
acc.c~ptd. Tl l r  tlefendnilt dcnied l i a l d i t y  on the ground of f a l ~ c  aid 
frautlulcnt represe~ltnt ions of a mater ial  rliaracter set out i n  the  applica- 
tion for  the policy of incuranre, nllicll illtlucctl defendant to  i.\ucl iailicx. 

T11e i.suc= suhlnitted to  the ju ry  ant1 their  a n i u c r s  t l l c v t o  \ \ e re  a5 
follon s : 

"1. Had. t h r  deceased. Onzie C'reech, pr ior  to 3 March.  1925, uietl 
l iquors to  excess ? h s .  : 'So. '  

"2. Ha i l  the  d e c r a d .  Onzie ( ' r w c l ~ .  n i th i l l  f i l e  ?cars 111,ior t o  
5 l l a r e h ,  193.5, iufTerctl a n y  mental  or bodily tliscascx or  in f i r~ l l i ty?  

: (SO.' 
"3. H a d  the deceased, Onzie C'reecli, witliin fire yc,nrs p ~ i o r  to  3 

3lnvcl1, I935, colisultctl or bccn atttzlided 1 1 ~ 7  a ~dlyi iciai i  f o r  ally t l iwaw 
or  injury or undergo~ic. an) 5urgical opcr:~tion! h*. : ' So . '  

"4. H a d  thc drccaietl, n i t l ~ i n  tcn >ear .  1)rior to 5 J l a r c l ~ ,  1!):;3. liatl 
a n y  disease or i n j u r y !  ,1115. : 'SO.' 

" 5 .  I h t l  tlic i n w r d ,  On7ie ('rrecll, procure the i swance  of tlir policy 
of ili.nrancc upon his life sued on i n  thi-  action lry fal ie  awl  fralltl~~ltlii t  
s t a tc l i~rn t i ,  as  allt,getl i n  the a n i n  er ? .inq. : 

( 'G.  Ts the  t l r fmtlant  intlchtetl to tlw plaintiff. and  if .o, i n  n-liat 
amount  ? h i .  : '$2,500, n i t h  interest.' " 
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The court below rendered judgment on the  verdict. The  defendant 
made numerous exceptions and assignments of error and appealed to the 
Supreme Court. The  material ones will be considered in the opinion. 

L y o n  &? L y o n  for plaintiff. 
Povscll d Lewis for defendant. 

('LARKSOS, J. , it  the close of plaintiff's evidence and at the close of 
all the evidence, the defendant in the court below made motions for judg- 
ment as in case of nonsuit. C. S., 567. The court below orerruled these 
motions, and in this we can see no error. 

The plaintiff i~ltroduced the policy (beneficiary certificate) on the life 
of O n ~ i e  Creech, dated 6 March, 1935. The admissions of the defendant 
were that  Onzie Creech died 6 December, 1935 ; that  plaintiff v a s  named 
as beneficiary in the beneficiary ct~rtificate; the issuance and delivery of 
the beneficiary certificate; the filing of proof; and that  plaintiff had 
made demand on the defendant for $2,500, amount of tht? insurance, and 
payment refused by defendant. The plaintiff then rested. 

I n  Lyons  v. Knights  of Py th ins ,  172 N. C., 408 (410), it  is sa id :  
"On proof of the death of the member, presentation of the policy by the 
beneficiary and denial of any liability by the company, a prima facie 
right of recovery is established, and defendant, claiming to be relieved 
by reason of nonpayment of dues or other like default, has the burden 
of proof in  reference to such defenses. IIarris  T .  Ju?lior Order, etc., 
168 S. C., 357; Willcie v. S n t i o n a l  Council,  147 K. C.,  637; Doggetf 
v. Goldcn Cross, 126 X. C., pp. 477-480." Blaclcmnn V. IT'. 0. W., 184 
N. C., 75;  Green v. Casualty  Co., 203 S. C., 767 (773). 

The defendant set up  as a defense to the action the I'ollowing provi- 
sions in the policy: "For the purpose of securing the beneficiary certifi- 
cate herein applied for, I hereby warrant  that  I ha r t  not been sick, 
except as stated herein; that  I am now in sound bodily health;  that  I 
hare  no in jury  or disease that  will tend to shorten my l ife;  that  I am 
not addicted to the use of intoxicating liquors, opium, or other injurious 
drugs or substances." 

The answers by Onzie Creech to the material qut~stions were as 
follows : 

"1. H a r e  you ever used liquors to excess or taken treatment for liquor 
habit, or ha re  you ever used any form of opium, nlorphine, cocaine, or 
other narcotics ? Ans. : 'No.' 

" 2 .  Have you, within the past five years, suffered any mental or bodily 
disease or infirmity ? Ans. : 'So.' 

"3. H a r e  you, within the past five years, consulted or been attended 
by a physician for any disease or injury, or undergone any surgical 
operation ? Ans. : 'KO.' 
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"4. H a r e  you had, in the laqt ten years, any diseasc or injury other 
than those abore mentioned? ,111s. : 'No.' " 

TVe need not considcr the fifth issue : "Did the insured, Onzie C'reech, 
procure the issuance of the policy of insurance upon his life iued on in 
this action by false ant1 fraudulent statements, as alleged in tlle ansn er 1'' 
The jury an+~vered "No" to all the first four i sues ,  and automatically 
the sixth issue n a s  arisx ered "$2,500, and interest." 

Upon a careful review of tlle charge of the court below, wc secx no 
l~wludic ia l  error on the four iisues ansnered in f a ro r  of plaintiff. 

111 the application of Omie  ('reech for certificate of mernber~hip i i  
the folloning: l b A h d  f u r t h  waive for ntysclf arid h e f i c i a r i c ~ s  the 
privileges and lmlefits of any and all l ans  which are non in force or 
may Iiercafter be enacted in regard to tlisqualifyilig ally physician or 
nurse froin testifying eoiicelriing ally information obtained hy him or 
her in a professional capacity; and I expressly authorize such physician 
or nurie to make such disclosure." 

I n  the record is the folloning: Dr.  R. C. Sadler, a witness for tle- 
fendant, u a s  asked: '(2. Have you treated him for any disease or 
infirmity within the past fire years? Q. Did he hare  any pllysical dis- 
ease? (By the court :) What  you knew about him, I take it, you dis- 
corered as a physician? -111s. : That  is true.' The defendant rnored, 
under section 1798, in order to make the testimony of witness competent. 
The court, in the excrcise of its diicretion, refused to grant  the motion, 
after the witness stated that  he discovered what he knew about the 
deceased in the capacity of a physician. (Witness recalled.) 'CJ. Do 
you recall vliether you ha re  treated hirn for any disease within the past 
fire gears? ,Ins.: I treated him, yes.' The defendant mores, under 
sectioli 1798, C'. S., in order to make the testimony of the witness com- 
petent. The court, in the exercise of its discretion, refused to grant  the 
motion; it being made to appear to the court from the evidence so f a r  
that  the deceased died from pneumonia contracted from a cold, and no 
e~it lenee being offered to the contrary." To all the above questions the 
plaintiff objected, which was sustained by the court below for tlle rea- 
sons g iwn.  111 this n e  can see no error. C. S., 1798, s u p r a ,  is as 
follows : "Ko person, duly authorized to practice physic or surgery, shall 
he required to d i d o s e  any information which he may hare  acqulred in 
attending a patient in a professional character, and which information 
was necessary to enable him to preicribe for such patient as a physician, 
or to do ally act for him as a surgeon: Procided,  that the presiding 
judge of a Superior C'ourt may compel such disclosure, if in his opinion 
the same is necessary to a proper administration of justice." 

Bcfore a physician may testify to matters arising in his confidential 
relation.liip with his patient, our statute rcquires that the trial judge 
find that  in his opinion such testimony is "necessary to a proper admin- 
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is t rat ion of justice," and  i n  t h e  absence of such finding appearing of 
record on appeal,  i t  is  reversible e r ror  f o r  the t r i a l  judge, upon tlefend- 
ant 's exception, to  admi t  t es t imo~iy  of the insured's physician tending 
to show tha t  the insured i n  his  a u d i c a t i o n  f o r  l i fe  insurance had  ~ n a d e  

A .  

inisstatemeats of mater ial  facts  t h a t  ~ r o u l d  avoid tlle insurer's l iability 
i n  his  sui t  to  caiicel the policy issued t l ~ e r t ~ o n .  ~ 1 J c f r o 1 ~ o 1 i f u ~ ~  L i f e  Ins .  
C'o. 1 % .  B o d d i e ,  194 N .  C.,  199 ; S.  v. Il'utle, 107 S. C., 5'71. 

I n  S v z i t h  T .  L u m b e r  C'o., 147 N .  C., 62, a f te r  c i t ing the  s tatute  above 
set for th,  IIok?, J.,  a t  p. 64, says :  "It is  the  accepted coilstruction of 
this  s ta tu te  t h a t  it  extends, not only to  information orally coninluiiicated 
by the  patient,  hut to  knonlcdge obtained by the physician or  s u ~ ~ g e o n  
th rough  his  own observation or examinatiorl while at tending the pat ient  
i n  a professioaal capacity, and  which was aece*sary t ,  enable llim to 
pl.cscribe. G'ctrfsirle 1, .  I t l s .  C'o., 76 110.) 4 4 6 ;  U l l l e b e r  I.. I t l s .  ('o., 69 
S. Y., 256. L l ~ d  i t  is fur t l ier  lieltl, uniforrnly, so f a r  as  n e  have exam- 
inetl, tha t  tlie privilege establiihed is f o r  tlitt benefit of t le pat icat  alone, 
and  tha t  same m a y  be insisted on  or n - a i v d  by  h i m  i n  his  d i v r e t i o n ,  
subject to  the  limitations proridetl by the s tatute  i tself :  ' ( I )  Tliat  the 
mat te r  is placed ent i rely i n  the control of the presitling judge, nl io  m a y  
always direct a n  answer, when i n  his  opinion same i c ,  ileceysal*y to a 
proper  administrat ion of justice. ( 2 )  T h a t  the  privilege only cate~i t ls  
t o  information acquired while attelitliiig as  pllysician i n  a p rofes~ iona l  
capacity, and  which information is necessary to  enable linl to  p ~ c s c r i b e  
f o r  s u c l ~  pat ient  as  a pliysician.' JVigmore, Tol .  SIT, see. 2286c." 

I t  seems t h a t  this matter ,  ~ u i d e r  the vroviko i n  the  s tatute  a11(l the  
above decision, n.as subject to  the control of the court  i11 its sou~li l  cliscre- 
t io~ i .  A". 1 , .  i l l u r / i ) i ,  152 S. C., 8 4 6 ;  see F i l l l e r  1 % .  l<t12!y12f~ o f  I ) y l / ~ ( ( l ~ ,  
129 S. C'.. 316. W e  th ink  the proviso o i  tlic ~ t a t n t t ,  sliould not be 
nnllifictl. 

W e  callnot see how defe~idai i t  n.as prejudiced bv tlle cxclusio~i  of the 
el itlence of this l ~ l i y ~ i c i a i l .  Tlie same physiciail furnis l~et l  the  proof of 
tlcntli to tlcf'endant, and uilder oiitll ansnered,  among otller questions, 
the following : 

"1. JYl~a t  \\as tllc cause of d e a t h ?  Lobar  pcu i i ion ia .  I h r a t i o n .  i 
( l a p .  

"2.  V a s  i t  coniplicatcd wi th  a n y  other disease, acute or clirouic! If 
so, ~ v l i a t  ? Yes, a s t l m a .  Dura t ion  ? 

"3. JY11at n a s  the remote cause of d e a t h ?  I f  f r o m  disease. g i w  pre- 
t l i s ~ ) o m i g  cause, date  of firqt appearance of' i ts ay~nptoin>,  a i d  history 
of same ? Lobar pneumoiiia. 

' '4. K a s  there a n y  special cause, direct or indirect,  f o r  liiq death i n  
the habits,  occupation, or residence of tlie deceased? 1;xposed himself 
Iiunting. 
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"5. D i d  the deceased use alcohoIic beverages? I f  so, to  what  extent 
did their  uie  cause or rontr ibute  to  his  fa ta l  i l l n e ~ s  1 Yts,  probabl? not. 

"6. H a ~ e  you a n y  knowleclgc~ or h a r e  you e l e r  heart1 tha t  t l e c e a d  
w f f n e d  f r o m  a n y  other d i v a i e  prior to  hi. last illlless? I f  ,o, i t a tc  
the t ime and na ture  of snnie? S o . "  

I n  fact .  D. N. Thompson, cii*trict organizer f o r  defendant, a n i t ~ i ~ i s  
f o r  defendant, on croii-cxanlinatioll, .tateci : "As f a r  as  I h e n  a t  t h a t  
time, o r  had reaion to linon, he n a s  a m a n  of perfectly so l~nd ,  good 
l~eal t l l .  I t  n as astonishing to rile t h a t  this claim n as not p i d  wlicli he  
died. I had  scen Onzie C'reech off and on f o r  15  or  20 years before this 
application n a.: taken. . . . 1 TI a i  aurpri.cd 71 lien I heard the claim 
had hcrm turned d o n n .  like 1 n o u l d  for  a n y  other m a n  t h a t  I v o n l d  
write." 

T h e  fir,t issue n n s :  "Had the tlweasetl, Onzie C'reech, pr ior  to  
5 3Iarcl1, 1935, used liquors to  cxccw !" T h e  defendant i n t r o d u c d  ccr- 
t a in  n i tm>ses tellcling to  d o n  tha t  Ollzie ('reecl-1 was a n  habi tual  tlrunk- 
ard,  a d  on crowexanlinat ion t l l e ~  testified t h a t  his  general character  
I\ a >  good. "He was a good, hard-working n ~ a n . "  W e  do not  think tllc 
quebtion of character ,  if error ,  was rercrsible error ,  under  the facts  and 
circumstances of this  case. Tlie ansners  to  the  first f o u r  issues sustain 
the verdict, and  i t  is unnecessary to  consider the  contentions made pro 
and  ( O H  on the  fifth iisue. T h e  cwurt helov told the  jury tha t  if the  
firct four  iisues n e w  decided i n  favor  of plaintiff, they need not coliiider 
the fifth. 

O n  the 1\11ole record, n e  find 110 I re jud ic ia l  or rerersible error .  
S o  error .  

C ' o ~ s o ~ ,  J .  I concur i n  the decision of the Cour t  i n  this  appeal  tha t  
therc n-as n o  crror  i n  the t r i a l  of this action i n  the Superior  Court.  

1-11011 objection by tlle plaintiff to  tehtiillony of a l)lig\icinn, n h o  \ \ a \  
offerd a. a n itnebs by the  defelldant, as  to matters  witliin lii i  kllon.ledge 
~vliicli  he  knev by reason of his r t l a t ioa  to the  iniurccl a, his 1)Iiyiiciim. 
the tlefentlaiit 11101 ed tlle court to ox e r lu le  the  objection a i d  admi t  tlie 
tehtiniony a, exidence i n  its behalf, i n  its discretioll, ('. S., 179s. T h e  
motion x ~ a i  denied, a i d  the tc>timony excluded by the court,  ill its dic- 
cretion. F o r  tha t  retiion the r u l ~ n g  of tlie t r ia l  court  i i  not ~ C T  ~ei \ ; ihle  
l y  this Court.  

Tlw clcfentlant did not rely upon the  n a i v e r  of such objtc > L t '  1011, ~(111- 
taiileti i n  the apljlication of the illsured f o r  t l ~ c  certlficat? of insurance, 
on u h i c h  the plaintiff has  sued i n  this  action. T h e  question a. to the 
effect of tlle waiver upon the s tatute  is not presented or decitled on this 
ap1)eal. There was no rul ing by the t r i a l  court  upon this question. 
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R. D. DOUGLAS, GUARDIAN OF LUCY B. SPEXCEII, v. JOHN A. BUCHASAN, 
W. C. LOCKHART, INDIVIDUALLY A N D  AS TRUSTEE, JAJ1 ES MASON, JR., 
DOLIAS HARRIS, TRUSTEE, A K D  MASSACHUSETTS MUTUAL LIFE 
IXSURANCE COMPANY. 

(Filed 9 June, 1937.) 

1. Bill of Discovery 9 1- 
C. S., 900, 901, providing n substitute for the old bill of discovery, are 

remedial statutes and should be liberally construed. 
2. Bill of Discovery § 3- 

Where the pleadings have bet% filed, an ad~er se  party may be exam- 
ined under C. S., 900, 901, as n matter of right without leave of court, 
and in such illstance the filing of an affidavit is unnecessary. 

3. Bill of Discovery 5 5- 
Where an examination of an adverse party is founded on the pleadings, 

the pleadings determine the scope of the examination, and it is error to 
limit the scope of the exnmination further. 

4. Appeal and Error 9 2- 
An appeal from an order for the examination of an adverse party is 

premature and ordinnrily will be dismissed. 

,\PPEAL by plaintiff and defendants Buchanan and Mason from 
PnrX.er, ,I., at  Spring Term, 1937, of D r n ~ . i x .  E ~ x r  on plaintiff's 
appeal; affirnietl on defendants' appeal. 

This is an  action instituted by plaintiff against defendants to set aside 
certain conreyances made by plaintiff and alleging f raud.  These allega- 
tions were denied by defenclants, except Dolian Harris ,  trustee, admits 
and denies certain allegations, and as to other allegations says "is 
without sufficient information to form a belief as to the truth." 

The following judgment was rendered in the court belclw : 
"This cause coming on to be heard, and being heard before the under- 

signed judge regularly holding the courts for the Spring Term, 1037, i n  
the Tenth Judicial District, upon the appeal of the defentiants John  A. 
Bucl~anan,  W. S. Lockhart, and James Mason, Jr . ,  from the appoint- 
nl&t by the clerk of the Superior Court of Durham County of James R. 
Patton, J r . ,  as commissioner, before whom the defendants, to be exam- 
ined, were directed to appear and testify; 

'(It haying been made to appear to  the court, the court finds as facts 
that after the complaint and answers in this cause were filed, the clerk 
of the Superior Court of Durham County, a t  the request of plaintiff, 
on '21 January ,  1937, appointed James R. Patton, Jr . ,  Esq., commis- 
sioner before whom the plaintiff might examine said defendants, as 
a d ~ ( ~ r s ~ ~  parties; that  on 20 January ,  1937, the plainti17 caused to be 
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duly served upon each of said defendants a written notice that he would 
examine said defendants a t  10 :30 a.m., 10 February, 1937, before said 
James R. Patton, Jr . ,  a t  tlie county courthouse in  Durham, together 
~ v i t h  a s u b ~ m n a  for each of said defendants issued by the clerk of tlie 
Superior Court of Durliarn County, requiring then1 to he prebent at said 
time am1 place for said purpo,-e; that  the ldaintiff, likenise oil 29 Janu-  
ary,  1937, caused to he served on ('. IT. Hall, t ruq te~ ,  and tlie 3Iaisachu- 
setts hlutual Life Insurance ('ornpany, the other defenclantz l~erein,  a 
notice that their codefendants \\oul(l he so examined as adverse partiei 
at said time and place; that  on 5 February, 1937, the defendants John A. 
Buclianan, IT. S. Lockhart, indi\idually and as trustee, and James 
3lason. J r . ,  filed in tlle office of tlie clerk of the S u ~ e r i o r  Court of 
Durham County their notice of appeal from the appointrrmlt of s a d  
commissioner. 

"It ha l ing  been made to appear, and the court finding as a fact, that  
Dolian Harris ,  trustee, did not appeal from the order of tlle clerk 
appointing said cornnlissioner to hold said exanlination of parties; and 
that the defendant T. S. Lockhart did in  open court before the under- 
signed judge witlidraw his objection to being examined, and consented to 
such examination in so f a r  as the said T. S. Lockhart is concerned; and 
i t  further appearing to tlle court that  no privilege is sought to examine 
C". IT. Hall, truitee, or the Massachusetti Mutual Life Insurance C'om- 
pally. 

"Ant1 i t  further appearing to the court that  Lucy B. Spencer, ~ v h o  
appears in this action through her guardian, R. D. Douglas, has been 
duly and legally declared to he incompetent by a court of competent 
jurisdiction, and the court has considered the coinplaint of the plaintiff 
a11d the various answers of the appealing dcfendants as afidarits, and 
the court, upon the consideration of the pleadings of the parties, i i  of 
the opinion that tlle plaintiff is elltitled to exanline the appealing cle- 
fendants n-ithin the scope hereinafter limited, the court is oi opinion and 
finds as a fact that by reason of the incompetencg of Lucy B. Spencer 
the examination of the appealing defendallts is necessary under the 
pleadings considered by the court as affidavits. The court is therefore 
of the opinion that the plaintiff has a right to examine said defendants 
as adwr \e  parties; that said conlnlission to James R. Patton, J r . ,  was 
properly issued by tlie clerk, and that  the appeal of said defendants is 
premature. 

" I t  is lion. tllerefore ordered, adjudged, and decreed that the appeal 
of the defendants John  A. Buchanan, IV. S. Lockhart, individually and 
as trustee, and James Axason, J r . ,  from the appointment 11y the clerk of 
the  Superior Court of Durham ('ounty of James R. Patton, Jr., as 
commissioner, to take the evidence of the defendants, be and the same is 



liereby tlis~nissecl; all0 i t  is f u r t h e r  ortleretl, adjudged, ant1 decreeti by 
tllv court ill i ts dibcrction upon tlie fact. fou~i t l  by i t  111 on the pleatlings 
offered by tlie l ~ l n i ~ i t i f f  and  11setI as  affitl:i~its tliat tlic said tlct'eilda~lta 
so l~ght  to  be examined by tlie plaintiii', to wit : Joliii -1. Cuclinnan, 
J a m e s  Xason ,  J r . ,  IT. S. Lockliart, and  Dolian ITnrl,ik, shall tillpear 
I~eforo Jailies li. I'atton, J r . ,  i n  tlie c i ty  of 1)nrlianl. oil 3 A\pr i l ,  l ! l 3 T .  
a t  10  a.m., ill Jainc,  N. Pat ton ' ,  office ill I l u r l i a ~ n ,  S. C., thcrc to ,ub- 
iiiit to csaniiiiation by the plailitiff. I t  is, lion e~ cr, ordcrctl, atljutlgcd, 
ant1 decreed t h a t  tlie cs:lliliilatioil of tlic tlet'e~itlantq J o  i n  A\. 1311cll:iiit~li 
and J a l i ~ e s  Masoil, <Jr., h111 be linlitccl to  t1io.e mattera ant1 tliillgs wle- 
vant  and  illaterial to  the in t l~~ce inen ts  and rcpreseiltntioils niatle by the 
s a d  t l e f c d a n t a  to tlie l)laiiltiff, lier c!ii!tlrcll and 11cr agents, \\.hiell 
a l l c g t d l ~ -  intlncctl the  cscw~tioi i  of tlic Iliortgagcs, ilotc., tlccds of trnst,  
: l i d  tleecls referred to  i n  tlie ~~leacliligs, ant1 to  tliose ~ n a t t e r a  a i d  tliings 
r c l c ~ a n t  and mater ial  to the nniounts actual ly paid to plaintiff by reason 
of tlic: eseeutioli of $nit1 mortgages, notes: deeds of t rnst ,  anti deeds, 
described ill tlic pleatlings, ant1 as  to a relevant ant1 nmterial  esamina-  
tion of said tlcfcntlaiits as to  wl~et l ier  or not they n-cre lc t i i ig  . d e l y  f o r  
t l i c ~ i l ~ e l v ~ ~ ,  or ils i l g ~ ' l i t ~ ,  bcrvants, a u l  enlployccs of otlic~rs." 

, . 1 o the  forcgoilig j l ~ d g ~ ~ i o i i t  the plailitiff, ill a p t  time, exccllted, n;sig~ictl 
error,  and n ~ ~ ~ ) e a l c c l  to the Supreme C'o1u.t. T o  tlie forcgoilig filldings 

( 'LAIII~SOS, J .  1. C ' o ~ i t ~ ~ i t i o l i  of the defentlaiits: "The tlcfcntlants 
collrcl~d t h a t  tlie plaiiitiff llas n o  r ight  to esnmine the appcalilig tlefcntl- 
ants  I\-ithout first filing a sufficient af ida\- i t  and  s e c ~ r i n g  a n  order  
tllcrefl~r. '? 

2. C'ontclition of the  plaint i f f :  ( 'The plaintiff admits  t h a t  if tlie pur-  
pose of tlie prol~osetl csan i ina t io~i  were to  secure inforrn~it ion i n  order 
to c m b l c  liinl to  prepare liis collil~laint,  the  position of the defc ldan ts  
n-odd bc correct ;  but  c o l i t c d s  tliat when, as i n  this caw,  all  tlie plead- 
iiigs llave bcwi filed a ~ l t l  tlie purpose of t l ~ e  esaminatioil  is to  secure 
i l i forn~at ioi l  f o r  the  t r ia l ,  no s~ ic l l  aftidavit o r  order is i i ecesary ,  nntl 
tliat tlie plaintiff i i i q  csalninc tlie tlefendallts as a ~ l l a t t e r  of r ight .  Tlie 
l)lni~itiff coiitci~tla, tllereforc, tliat so ~ i l ~ ~ c l i  of J u d g e  P a ~ k e r ' s  jutlgnlent 
is correct as  licld 'tliat the plaintiff has  n r ight  to  esanliiic said dcfeild- 
aiits a:; at1vcr.e parties'; 'tlint the o.ppeal of said tlefentlants is prcnla- 
turc .  . . . alld the  appeal  be and t h e  same is hereby dismisxeci,' but  



of :it lc~:r-t f i ~ - c .  ,l;t>.:. uiile-.  fo r  gooil valise i h o v x  the jutlgcl or co111~ 
ortl~ar., otlier\\ i-c~." 

'I'lic,.c: >c.c.tioll.; :ire :I s l ~ l ~ s r i t u t e  fo r  a Gill of tliai*c~\.ery, a r c  rc~ltietli:~l, 
;111,1 ~11011111 IJV l i i ~ c ~ ~ , a i l y  c o ~ l > t r ~ ~ e : I .  . I  /J/I;// 1 , .  ~ ~ r / ~ y o i ~ ! / ,  l!J6 1. ( '.> !I. 

111 \ \ . , i d  1 , .  A1lui~l i~t ,  175 1. ( C ' . ,  2>7! t 1 1 ~  fz~cts,  a t  11. 2yS! ~ v c w :  b- ' l ' i~( .  
~~ l :~ i i t t i iY  l l av i~ ig  f i 1 c d  llis vclrific~i c o ~ i i l ~ l : ~ i ~ ~ t ,  I I I O T - U ~  ill thc  c:ti~scj for : ~ I I  

U I Y I I . Y  to c>s:~~liil le ~ l t ~ ! ' c ~ ~ ~ d : ~ i ~ t  bc.fo1.e 111e c1c.l.k 11rior to t r ia l  li1111er l i ( i ~ i w 1 .  

filoti ;I1i(l bet.; 011t :L c.:ill<e of act ion agaiilbt t lcfcntla~lt.  T h e  111aiiirifI 

'1~Ii:t; r ~ , ~ ~ ~ i i ~ ~ i i i ~ a t  i, uiiiit11~11 ~ ' ~ Y I I I I  ou r  > t :~ t~~tc : .  I - I I I L I ~  1,.  I J I I I ~ I T I ~ ~  I , ,  11 1 
S.  ( ~ l . .  :;4. . . . (1). 2 ~ 0 ) .  -? nio t io~ i  T \ . : I ~  111nc1e to ~li-iltii. tlii? 
I I t i  pro~1111 l i t  i t  i  J Y I I I ~ I ~ ~ .  Tlicrc are clecisiolis of thi.. 
( ' O I I ~ ~  I io lc l i~~p t11;tt ii p a r t y  c~a i i~ lo t  a l ~ l i c l ~ l  frc~ili :IIL order  to : ! I I ~ I I ' L I ~  

1 1 0 1 ' 0 1 ~ ~ ~  t l ~ c .  1.1i.1.l; to be c ~ s : r ~ ~ ~ i ~ l c . t l  i i ~ l t l ( ~ r  11;1r1i co~ lc~c~r~ l i l ig  tlle i11attc.r- bc,t 

out ill t l l c *  i ~ l , ~ a t l i ~ i g .  / ' , , I ~ I / I ' I ~  1 . .  -lf(~//cj/f ,  1 2 2  1. ('.; 1 6 3 ;  l I o / t  1 % .  I \ ' ! I I ,C -  
liiiit\, ( r , . .  1  lii S. ('., 4'0 ; I . ( I I I I I  I , .  / ~ i i ~ ~ i . ~ ~ t i ( ~ ( ~ ,  111 S. C., 32.'' 
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129 S. E., 403. -1nd when a proper  order  f o r  such <?xamination h a s  
been du ly  made, a n  appeal  therefrom to the Supreme Cour t  is prema- 
tu re  and  will be dismissed. Il'ord 2%. X a r f i n ,  I 7 5  S. C'., 257, 95 S. E., 
621;  .lIonroe z.. H o l d e r ,  182 S. C., i 9 ,  108 S. E., 3 5 9 ;  A b b i f f  r .  G r e g o r y ,  
a n f e ,  9." 

I11 B e l l  e. B a n k ,  196 N .  C., 233, the  facts  a r e  differ.nt and  the case 
distinguishable f r o m  the present one. W e  th ink  there was e r ror  i n  
l imit ing the  examinat ion of J o h n  -1. Buchanan  and  Janies  Mason, Jr.- 
the examinat ion is founded on the  pleadings, which is krroader i n  scope. 

011 account of the  importance of this  case, we considel i t  on its merits, 
but  the practice is  to  dismiss as  premature.  

011 the  plaintiff's appeal  there is error .  
O n  the  defendants'  appeal,  affirmed. 

ISI)I.:PESDEST OIr, COJIPAST, ISC.. A C ~ R P ~ R A T I ~ S ,  1.. THE BROAD- 
FOOT IROS WORIiS, I S C .  

(Filed 9 June, 1937.) 
1. Trial 2 s  

On motion to ~lonsnit all the evidence favorable to plaintiff is to be 
considered in the light most favornble to it, and it  is entitled to every 
reasonable intendment thereon and every reasonable inf+rcnce therefrom. 
C .  S., 567. 

2. Railment $j +Proof of delivery of property to bailee for hire and his 
failure to return same makes out prima facie case. 

Where plaintiff shows delivery of property for repaii and defendant's 
fnilnre to return same as  agreed in good cc~ndition he makes out a prirl~tc 
fnric case sufficient to take the case to the jury, nltliongh the burden of 
proving negligence is on him, and the eridence in support of plaintiff's 
allc~gations of negligence in that  defendant attempted to repair plaintiff's 
gawline tank truck without taking proper precautions  g gain st an esplo- 
sion is held sufficient to overrule defendant's motion to oons~~i t .  although 
defendant's el-idence sharply contradicted plaintiff's evidence on the issue. 

,IFPEAL by plaintiff f r o m  S i n e l a i r ,  J., a t  F e b r u a r y  Term,  1937, of 
DURHAM. Reversed. 

T h e  complaint  of plaintiff is as  follolvs: 
"The plaintiff, complaining of the  defendant, alleges : 
"1. T h a t  the  Independent  Oil Company,  a corporat ior ,  organized and  

esis t ing under  the laws of the  S ta te  of Solath Carol ina,  with its home 
office i n  the  city of D u r h a m ,  N. C., is engaged i n  t h e  gasoline and  oil 
business. 
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"2. T h a t  the  Broadfoot I r o n  Tf70rkq, Inc., a corporation organizctl a d  
esis t ing under  tlie l a v s  of t h ~  S t a t e  of N o r t h  C'arolina, n i t h  i t i  llorilc 
office a t  the  foot of ( ' h ~ i r c h  Strrct ,  i n  Tl'ilmington. K. C ' . ,  i. cxncng~d i n  
the construction and repair  of machincry, a d  part icular ly in  motor 
trucks and n ~ o t o r  r e h i c l ~ s .  

"3. T h a t  the plaintiff ~ v a s  011 9 ,Tuly. 1936, a t  the tinley coniplainctl 
of the  ou 1lc.r slid i n  ~ O S S C S S ~ O I I  of :I 1 3 u t l ~ r  Trai low gasoline tank,  and  
011 ?aid date  d e l i ~ e r e d  i t  t o  defendant  f o r  the  ~ ) u r p o b c  of l i a ~ i n g  said 
111inc)r r i ~ p n i r  done thereon. 

"4. T h a t  on 9 Ju lv ,  1936. the  dcfcntlant c~orporation accc1)tetl the 
Butler  T r a i l o n  tank  tlelireretl to i t  by the plaintiif,  and agreed to rcl):~jr 
the wnic, n11ic.h con5istetl of ~ w l t l i n g  a irnall leak i n  tllc bottoni of .aid 
tank,  fo r  x l l i c l ~  the  defendant nonlil  h a w  charged about  $25.00, ant1 
agreed to re(lc1ircr said tank repaired i n  the nianncr a f o r e ~ a i t l  to  tlie 
plaintifi  on the morning of 1 0  J u l y ,  1936. i n  as good condition as when 
turnctl orclr to i t  by the 

"5. Tlint the defelldalit held itself out as hcilig 1)repnrctI to  r q ) a i r  
tanks i n  t h a t  manncr ,  and  as  l i a ~ i n g  proper equipment a d  knonlrdge 
f o r  so doing. Plaintiff delirered the  tank  into the possession and  toll- 

trol of the defendant f o r  the pllrpose of enabling the  defendant to  per- 
f o r m  said work, as  it  had  agreed to do, and  i t  f u r t h e r  agreed tha t  i t  
~ ~ o n l t l  do the  said repair  work a n d  re turn  i t  to  the  plaintiff a t  seven 
o'clock on the  morning of 1 0  J u l y ,  1936. 

"6. Tlrat the said tank was used for  the  purpose of t ran ipor t ing  gaso- 
line, a fac t  n e l l  known to the  clefendant. 

"7.  T h a t  nliile the t ank  was i n  I~ossrssioil and control of the defcnd- 
a n t  f o r  the  purpose of hav ing  repairs  made  thereon, the  defendant. 
through its agents arid employees, ~legl igent lp m i l  carelesdp tlamagetl 
and deqtroped the  said tank,  and  n l len  the plaintiff sent f o r  tlit' t ank  
on the niorning of 1 0  J u l y ,  1936, i t  -\la... foulid to be dcstroyed and i n  a 
useleqs and  wor th lev  condition. 
"8. T h a t  the  said t ank  cost the plaintiff $2,315 f.0.b. I i a n q a ~  City, 

Missouri, a i d  tlie f reight  on same wat  about $200, o r  a total (wit to  
plaintiff of $2,515. 

"9. T h a t  the t ank  was bought i n  October, 1935;  t h a t  i t  n a s  kept i n  
good colitlition, and  n o r t h  practically as  much  on 9 J u l y ,  1936, nl ien 
delivered to the  defendant, as  when purchased by  tlie plaintiff i n  1935, 
except f o r  the  minor  defects n h i c h  n e r e  to  be repa i red ;  t h a t  tllc par t s  
tha t  c a n  be salvaged a r c  probably worth about $500. 

"10. T h a t  plaintiff's damage through the  negligence and  ca~e le i sness  
of the  defendant, and i ts  servants and  employees, is $2,015. 

"11. T h a t  plaintiff has  made  denland upon defendant  t h a t  i t  p a y  the  
amount  of damages i n  the s u m  of $2,015, but defendant declines and  
refuses to do so. 
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"12. T h a t  the plaintiff', 1lidel)endent Oil Company,  Inc.,  has  been 
endamaged i n  tlie destrnction of i ts  Butler  Tra i low t , m k  tlirongh the 
tlefen~lant 's negligeilee i n  1)ermitting i t  to be destroyed while i n  its 
po~sessioii and  control f o r  t h e  1)urpose of repair ing L.ame, f o r  which 
repa i r  n o r k  the  plaintiff was to pay  tlie defendant; t h a t  the  defelidant 
is indebted to tlie nlaintiff i n  a sum eaua l  to the  value of t h e  t a n k  and  
the cost of t ransportat ion,  o r  $2,515, less the salrage,  o r  a net  amount  
of $2,015, n-liicll plaintiff lias tlemaaded of the defendant and  the defend- 
a n t  has  rcfnsctl to  pay. 

"13. T h a t  tlie defendant negligently failed to remove the gasoline 
and  gaso l i~ ic  funies f rom the  tank  prior  to  undertaking to weld tlie 
leak or negligently failed to  iiolate tlie spot wll ic l~ was being weltled by  
grounding i ts  currcnt ,  or both, and  bp thus  negligently fai l ing to  pre- 
 are tlic t ank  f o r  rcipair, n~i t l  to ncgligeiitly y r f o r ~ n  tlle work by prop- 
erly grouiltliag i t<  current, i t  c.al~sed the fullles to  ignite and. thereby t h e  
cqJo: ion wl~ic l l  destroyccl the t a n k ;  t h a t  tlw tlefcldailt  failed to esercise 
tha t  care  f o r  tlie protection of tlie plaiiitift"5 property ~ q u i r e d  of i t  as  
a bailec, and  t l i r o ~ ~ g l i  i ts  on 11 nepligelwe tl(,?tro> ctl plaintiff's property, 
a i d  failed to  re tu rn  same i n  good c~ontlition as  i t  agreed to do, a l l  to  
plaintiff's g rea t  d a n ~ a g e ,  to n i t ,  i n  tlie sum of $2,015. 

( T l w r e f o r e  plaintiff Independent  Oil C o i i ~ p a ~ i y ,  Inc.,  p rays  fo r  judg- 
melit against  dcfeiidailt, the  Broadfoot I r o n  Kork.. I a c . ,  i n  the  sum of 
t v o  tliou-slid fifteen ($2,015) dollars,  ant1 the costs of the  action, and  
for  sucli other  and  fur t l ier  relief a. the 1)laintiff uiay be entitled to. 
R. 0. Everet t ,  A t t o r ~ l e y  f o r  ~ ~ l a i ~ i t i f f . "  

Tlle defendant  denied the  ~ i ~ a t e r i n l  allegations of the  complaint,  and, 
ainolig other thiiigs, alleged : "Tlint upon testing said t ank  011 the morn-  
ing  of 1 0  J u l y ,  1936, fo r  gasoline f ~ u n e s  allti f i ~ i t h g  nolie preseilt i n  tlic 
iilitltllc compar tmcat  T\-llicli n as  to  be TI eldecl, and  relying upon tlie 
assuraiice a i d  i n s t r ~ ~ r t i o n  of the l ~ l n i ~ i t i f f  tha t  tlie ga:olinc f r o m  saitl - 
aus i l in ry  tank  liotl been reilclcred l l a r~u le -  by reason of i ts  isolation, th i s  
defentlalit proceeded to at tempt to  T\-eltl the crack ~~i i t l c r i i ea th  the center 
coi i l l~artment  of said t ank ,  and  x i t l i in  about t n o  ~ i i inu tcs  a f te r  applying 
saitl electric a x  f o r  tlie p u r p b c  of n-cltlilig wit1 crack, and  just before 
tlic n.c~ltliiig of said crack n a g  coli~plctctl, ;in csplosion occurred, caused 
by tlie gasoline f u ~ i i e s  from said nnsi l iary couipartment, which explosion 
c2ausctl s w l i  damngc to said t ank  as  i t  ~uf f (wt1 .  Tlint such damage as  
the 1)laintiff suffered because of the tlaliiage to snit1 t ank  n as caused by 
tlie a c t s  of tlie plaintiff i n  i ~ i s t r w ~ i i i g  this  tlefelitlant to proceed to make  
saitl ~ e p a i r -  to  said t ank  withont re~iio\-ing w i d  gasoline f rom said 
a u s i l i : ~ ~  tank,  aiitl x a s  i n  no \\-a. tluc to a n y  act of ~lcg;ligeilce or care- 
1essilei:s on  the par t  of this  dcfentlaiit ; tha t  this  defcildant rclicd up011 
the as:iuraiicc of saitl plaintiff that  snit1 17cl)airs could be safely made. 
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"Therefore  this  deferldant 1)rayi iutlglment tha t  this  c a n v  h(, t l i ~  
n i i s d  as to  it, and  tha t  i t  go  n i t h o u t  (la-, ~ u t l  t h a t  it  rec2o\f,r of the  
plaintiff i ts  cost5 illcurred hereill, to l i ~  taxed l ~ y  the rourt." 

T h e  plaintiff rcplictl to the ansn.c>r, tlcnicd the  n l ) o ~ e  allc~gaticln~. an(1 
reitt rated its contention i n  detail  as to  tlic defciltlant'. ncg!igeilc.c'. 

-It  tlic cloie of plaintiff's eritlence ancl a t  the  c l o ~  of a11 the c\ i t l e ~ i c ~  
the tlefcntlallt niade motions i n  tllc collrt hclox for  jutlgnlent 21. i n  ca.e 
of non\ni t .  ('. S., 567. Tlicl c.ourt I~cxlon- hustailletl t11r :notimi- an(1 
renc+rctl j ~ i d g n i m t  f o r  tlcfentlant. Plaintiff excc~ptid, a.~iolit~tl  crror ,  
a i d  appealed to  the  Supreme ( 'ourt.  

C'LAKKSOS, J. TT-e th ink  there n n s  e r ror  i n  thc ccmrt helov iust:rining 
the  motion.: f o r  jutlprnent as i n  case of ~ l o l ~ c u i t  made tlt+c,1:dnnt. 
C. 8.. 567. 

T h e  e r idn lce  n l ~ i c h  makrs  f o r  plaintiff's clailll. 01% t c n t l ~  to .upport its 
callic of action, i q  to  11e taken i n  i ts  most fa rorab le  light fo r  the  lain in tiff, 
and i t  iq entitlod to  the benefit of every reasonable intcwlment up011 the 
evidence. and  every reasonable inference to be tlra-n n t l~erefroin.  

T h e  e\-idcncr introducrcl by plaintiff n aq plenary to establiih the allc- 
gations i n  plaintiff's coml~la in t  and  reply to  tlefendn~lt's an*ncr .  TTe 
will not recite the el-ideact3, aq the  case goei back for  trial.  

T h e  plaintiff, among other  things, alleged : "That  the t lcfmdant  failed 
to  exercise tliat care  fo r  thr. protcctioii of the plaintiff'.: l ~ r o l ~ c ~ ~ . t y  re- 
quircd of it  as  a bailee, a d  throupli i ts o a n  negligcllcc. tlr.troycil plain- 
tiff's property, and failed to rcturil  same i n  good condition :I- i t  agrectl 
to do, all  to plaintiff'. great  tln~riage, to  n i t ,  i n  tllc <urn of $2,015." 

111 Beck 1.. 1T711L in<, 179 S. C., 231  ( d 3 2 ) ,  i t  is saitl : "Tlic hnrdcil of 
p ror ing  negligence n as on  the  plaintiff', and tlii. h ~ ~ r t l c ~ i  doc.: uot ihif t .  
hut when i t  was s l~oni i ,  o r  admitted, tha t  thc i l lacl~inc n as ]lot returned 
by rea>on of i ts  being d e ~ t r o y c d .  or stolen, o r  t h a t  i t  \ \ a s  rctlirned i n  
injured condition, i t  waq the d u t y  of tlic defendallt 'to go  forn  artl' n-it11 
proof to  show t h a t  i t  had  used propcr care i n  the h i lmc ,n t .  Tllcrcfore, 
i t  waq c r ror  f o r  the  court to  TI i t l ld ra~v  tlw ease fro111 tht, jury,  and  tliuz 
to  hold, as  a mat te r  of Ian ,  tliat the drfc~ntlant had  excrcisctl propcr 
care." 

I n  IIztfthins 2..  Tnylor-BuicL. C'o., 191  K. C.. 777 (77ii), n c  f ind:  "The 
appeal  presents the single question a. to  v h e t h c r  thc fact.: of tlic instant  
case br ing i t  \ ~ i t l i i n  the  principle ain~o~unccd i n  RwX- 1 % .  Tl ' i lh i t~q,  179 
S. C.. 231, 102 S. E., 313. o r  the  rule  a ~ j p l i e d  i n  A1foryun 1 .  Rarik, 190 
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N. C., 209, 129 S. E., 585. W e  th ink  the case is controlled by  the deci- 
sioiis i n  B e c k  1..  l l ' i lh. i~ls,  s u p r a ,  and  B a n e s  c. S h a p i r c ,  168 S. C., 2-1, 
8 4  S. E., 33. T h e  relation of plaintiff a n d  defendant  n a s  t h a t  of bailor 
and  hailee. Ordinari ly ,  the l iabi l i tv  of a bailee f o r  the safe re tu rn  of 
the  th ing  bailed is made to depend upon the presence or absence of negli- 
gence. I11 proving tliis, the  bailor has  the  laboring o a r ,  b u t  i t  has  been 
held i n  a number  of cases t h a t  a p r i m a  facie showing of negligence is 
made  out when it is established t h a t  the  bailee r e c e i ~ e d  the  property i n  
good rendition and  failed to  re tu rn  it ,  o r  returned i t  i n  a damaged con- 
dition. T r u s t c c s  7,. B a n k i n g  Co., 182 S. C., 208, at  page 305, 109 
8. E.. 6. I11 the  absence of some f a t a l  admission or  confession, as  
against a demurre r  to  the evidence, on nlotion to noasujt,  a pr ima  facie 
showing carries the  ease to  the jury.  J ~ f f r e y  c. X f g .  Co. ,  197 S. C., 721, 
150 S. E., 5 0 3 ;  Specis c .  Brr~th., 188 S. C., 524, 1 2 5  S. E., 399." Stain 
v. J f o ! o r  Po., 207 N. C., 755 (758) .  

F o r  the reasons g i ~ e n ,  the  judgment  of tlw court  below is 
Reversed. 

STATE v. T. H. JlcDOSALD, 

(Filed 9 June, 1937.) 

1. Automobiles §§ 14, 31-Evidence held t o  show compliance with s tatute  
in  parking on highway and  failed t o  show culpable negligence. 

The evidence, without contradiction, tended to show that defendant, 
driring a cab with trailer heavily loaded with lumber, had a blowout in  
one of the tires. drove thirty feet and stopped the t r w k  a s  f a r  to the 
right, a s  he could with safety because of soft, wet shoulders and a fill 
about 2  feet from the paved surface, leaving the trucl.: extending over 
the paved surface 3 or 4 feet and a clear passage to the left of the truck 
of 14 or 15 feet, that he turned on the lights on the cab and trailer as 
required by statute, and went to the nearest town to phone his employer 
for aid, that the employer was unable to help him a t  ths t time, and that 
defendant then spent the night a t  a filling station, that  during the night 
when the lights on the truck and trailer were not burning a car struck the 
lumber protruding from the trailer, resulting in the death of a passenger 
in the car, and that defendant, upon hearing of the accident the next 
morning, went immediately to the scene and found that the lights on the 
cab and trailer which he had left burning had gone out. Held:  The 
evidence shows that  defendant parked the truck in compliance with the 
statute, N. C. Code, 2621 (GG), (941, and fails to show culpable negligence 
on the part of defendant, and his motion to nonsuit in a prosecution for 
homicide should have been granted. 
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2. Criminal Law 5 8,- 
Where it is determined on appeal that the evidence of defendant's guilt 

is insufficient to be submitted to the jury, the care will be remanded in 
order that judgment may be mtercd a\ rcqnired by C. S.. 4643. 

CLARKSOT, J., dissents. 

APPEAL by defendant from P u r l ~ e r ,  J., a t  February Term, 1037, of 
GRAA v r r . ~ t .  Ikversed. 

The tlefclitlant in thi5 action \ \a> tried on an indictnient for nian- 
slaughter. 

I t  i.: allf>qed in the intlictment that "T. H. McDonald, late of Granville 
County, on 14  December, A D .  1936, wit11 force and arms, unlawfully, 
willfully, and feloniously did kill and slay one TYilliani Odell Price. 
against the forin of tlir statute in sucli case made and providd,  and 
againit the peace and dignity of the State." 

Tliere n a s  a ~ e r d i c t  of guilty. From judgment that  he be confiilrd in 
the State'. l'rison for a term of not les5 than eightecn rnontl i~ o r  more 
than two -car., thc d e f ~ n d a n t  appealed to the Supreme Court, assigning 
as error thr. refuhal of the trial court to allow his motion, at the close of 
all the eriileiice, for  judgriient as of nonsuit. 

A L t f o r ~ ~ r ~ ~ - G e n e r n l  Se tr~cel l  a n d  A l s s i s f u t ~ f  A t f o r n r y - G e n e r a l  XcXul lcrn  
for  the S f o t c .  
R. S. R o y s t e r ,  dr.,  for defctzclnnf. 

o o  J .  The facts as shown by all the evidence at the trial of 
this achon are as follows : 

Betnec.11 3 :30 and 4 o'clock on the morning of 14 December, 1926. 
S. L. Price and Willianl Odell Price, both residents of Blackstone, in 
the State of T'irginia, were riding in an  automobile on a paved highnay 
in Granville ('onnty, in the State of S o r t h  Carolina. They had pasbed 
through the city of Oxford, S. C., and \yere traveling in the direction 
of the to~vn  of Creeclmoor, S. C. S.  L. P r i w  was driving tlit' auto- 
mobile; Willianl Odrll Price was sitting on the front seat beside the 
driver. l t  n a s  dark. The lights on tlie automobile n-ere Lurniiig and 
were in good condition. They \vc>re traveling a t  a speed of about 10 
miles per hour, and were engaged in conversation with each other. 

When tllry were about a mile from the town of C'rceclrnoor, the driver, 
S. L. Price, suddenly discovered a truck, loaded with lumber, standing 
or parked on the highway, on his right side. Tlie truck was headed ill 
the direction of the town of Creedmoor, and extended three or four feet 
on the paved surface of the highway, which was eighteen feet wide. 
There n e w  sl~oulders on each side of tlie paved surface. Tllere were no 
lights on the truck. As soon as he discovered the truck ahead of him, 



t l ~ c  dr iver  of the automobile pu t  on his Iwakcs ant1 rc:l~lcctl his s p d .  
1 l c  t u r ~ i c d  t o  his lcft ant1 s a v  a n  automohilc approacliing 11iln on tlic 
11igl1nxy froln tl~c! opposite direction. T h e  Iu1111)cr on the t r w k  cstcw(lct1 
f ~ m ~  tlic rcnr  n l~out  eight fcct. L l s  the antonlohilc pa?.l~tl thc tr11c.k~ thc, 
11nl ihr  s t n ~ r k  t l ~ c  \vi~itl.;l~icltl, a i d  s l~at tcrct l  tlic glass. V i l l i a m  Ode11 
I'ricc n-ns s t ruck on his llcatl by I-lie lnnrl~cr  aiitl n a s  f:itally iii ju~cvl 1). 
1 1  ~ t .  I l c  tlictl almost in lmct l in tc l~  51s the result r f  l ~ i r  i l i ju r i t ,~ .  

7'11(~ ( lo f t~ l~ t l :~n t  '1'. 11. Ncl)onald is about 2 1  .cars of age. l I i s  llolnc 
is ill tlic S ta te  of (hol.gia, but fo r  tlic 1m.t tn.o gcarr  lie h;~tl r c s i d ~ t l  a t  
JVootl, ~ I I  Fr:lnkliu Coil l~ty.  xortli (':t~mlina. J h r i ~ y  t11c~ 111o1it1i of 
I ) ~ ~ T I I I I I ~ I - ,  l!l:?G, 11c wns (3lnl)loyctl 1,y 11x3. Green as a tn lc~k  tlri\-cr. 1'111,- 
s1l:ilit to  iilstrlietio~ls of his ~ ~ ~ p l o y ~ r ,  he  lcft tllc pit). of I I c l i d ~ r s u ~ i .  
S. ('.. abolit S o'clock on tlic c rcn ing  of 13 Ikccml)c r ,  l!i:lG, t l~>i\- inp n 
trtlck 11c:lvily lontlctl wit11 lnmbcr. 'L'h truck consistul of a tractor. on 
n l l i c l ~  \\-as thc. rah i n  \vhicll he  sat,  and a trailer,  on n.hic11 the I ~ m i h c r  n-as 
lontlctl. I I i s  tlcsti~iation n-as Thoniasrillc,  S. C'. llc had  l)acscil 
t h r o ~ ~ g l ~  the (.it!. of Oxford, ant1 n-lltw 11c was about n 111i1t' ~ I Y I I I I  the  
town of ('rcctllnoor, n t i re  on oile of the  n-llwls of t l ~ c  t rnck "blcn- out." 
-1ftr.r tlic t i re  1 i 1 ( ~  tmt. 11e tlro\-c tlic t ruck  al)out th i r ty  f'ect anil rtopl)ed 
011 tlic~ r ight  s l ~ o l i l t l o ~ ~  of tlic higlin-ny. I l c  d r o w  tl12 t rnck on the  
s l ~ o l l l d ~ r  as  t'nr as  lie c~onltl do so wit11 saft'ty. T h e  s l ~ o ~ ~ l t l c r  \\.a. w 3 t  
and 11111cltl~-. 13cyoild tlw s l i ~ u l d c r ,  a t  a distance of :~l)ont two f tvt ,  n.as 
n tlwl) fill. W11~11 11e fo1111t1 tha t  lic c ~ ~ u l t l  not drive t l ~ r  tlwck f111<tllt1r 
on t l i ~  rl~ollltlcr wit11 safety, 11c L'killed" the cilgine, 1r:tvi11g t11~1 truck 
cstcntling a fcu- fcct on tlic l)a\-cd surface of t l ~ c  highn-oy. I h  t u ~ w d  
on :11l t l~t l  light. ~ I I  t l ~ e  t r ~ w k ,  ten or c l ( ~ c 1 1  on tlic t ra i l c~ , .  ant1 tlirc'c on 
the tractor. T I I C W  liglits V . C ~ C  i n  good co~itlit ion ant1 (solilt1 I I ~  s e w  : ~ t  a 
distance of five lnint l~ct l  fcet  by  one npl~roacl i ing tlie t r ~ ~ c k  on t l ~ c  liigli- 
w y  f r o m  c'itl~cxr clircc601i. I l e  then lcft tho t ruck on t11c. 11iglix.ny :m(i 
e:tuglit a ~ I S P I I I ~  iillt0111011il(~ a d  rotlc to tlie c i t ~  of Oxford,  a t l is ta~wc 
of n l ~ o l ~ t  fit'tec~i ~ i i i l w ,  w1101~1 11c notified his  cnl1)loyer tclc$ioiic of the 
11lon.oi11. II(, r c ~ l ~ i c ~ t c d  his cinploycr to  conw to his aid. l l i s  employer 
rcpliccl t11:lt li(1 col~ltl  not Imve his l l o ~ n e  bccallse of the i l l ~ i e s  of hi. wife. 
T h e  ( l ~ f ~ l ~ d i t ~ i t  tllen went to  a filling station, located about a mile fro111 
the  city of Oxford, \ v l ~ c w  llc ~ p c i i t  the  night  \\.it11 n ~ o : ~ ~ p a ~ ~ i o n .  T h e  
nest  rnorn i l~g  he Icar~ictl  of the nccitlcnt ~ v l i i c l ~  lint1 rcsultctl ill the ilcatli 
of JVillianl Otlell I'ricc, ant1 a t  onre went to the rccnc of the  accident. 
l l n n p  witnesses tcstifictl t h a t  they l i l l e ~  the t l e f c ~ i d s ~ ~ t  ant1 t h a t  llc was a 
yollng m a n  of cscellciit cllaracter. Tlwre \!.as n o  evidcnce to  tlie con- 
t rary.  

I t  n.ns the contcnt io~i  of the  S ta tc  a t  the t r ia l  of this action that  all  
the euitlence shoved t h a t  the  death of the deceased, Wil l ia ln Odell Pr ice,  
\\-as the result of ~ i o l a t i o n s  by the  defendant  T. 11. McIIoualtl of cer tain 
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T h e  statutes a r e  as  follows: 
" ( a )  S o  l)ersui1 .illall pa rk  o r  leave s tanding ally reliiclc, \vhctlier 

attelltied or ~mattel~clet l ,  upon the ~):rrecl or iniprovecl o r  maill  t r a w l e d  
portioil of a n y  Iiigllwa-, outside of a busiilcrs or resitlence clistrivt, \\.llcll 
i t  is I~rnc t i r :~b lc  to  park  or l(,:rre su(.ll \-el~icle stnilcling off the pared  or 
iil lpro~.e(l or rliaiii tra\-elctl portion of sucli l ~ i g l l \ r a y :  l ' r o ~ ~ i ( l ~ ~ d ,  i n  110 

cvent 511nll a n y  person park  or l e a ~ t r  stantling a n y  vc~liicle, w l ~ e t l ~ c r  
attciidcc! o r  i l~ la t t c~n( l t~ l ,  111)oli a n y  lligll\r:~y unless a clear aiicl 1ulol)- 
strnctrtl  n-itltll of iiot 1 ~ s  tlinn f i f twn feet u l ) o ~ l  the maill  t r a w l e d  por- 
tion of s t i d  liiglin-ay oppouitt~ SIK-11 >t:illding wllicle sllall be left fo r  f ree 
1,assa"g of other vclliclcs tllercon, or lmlehs a clear r i ew of s u c l ~  wliicle 
11lay be obt:rinecl f r o m  a c l i ~ t ~ r n c ~  of tn-o llnndrecl ( 2 0 0 )  fcet i n  h t l l  
dircctioils ~ ~ p o i i  suc*Il high\\-ay: I ' r o ~ ~ i t l c ~ t l ,  J ,cr t lr i~r . ,  tliat ill ilo c\-i1nt aliall 
a n y  1wrw1i park  or  lea\-e stantling ally vehicle, n-hctlier attended or  lui- 
attelidctl, ulion :ray higli\~.a,y bridge. 

" ( h )  J\71ielirwr any  peace officer s l d l  find n rehicle s tanding 111jo1i a 
highway ill violation of the  proribiolls of this section, 11e is Ilerel~y 
:iutllorized to ~ u o v c  sllch veliicle or require the  dr iver  or person i n  ellarge 
of such wliicle to  move such ~ c l i i c l e  to a position pcrniitted mnder this  
section. 

" (c )  Tlie p r o ~ i i i o n ~  of this hectioil illall not app ly  to  the  dr iver  of 
a n y  I chicle nhicl i  is tlisahlcd nliilf, on the pared  or i m p r o ~  ed or m a i n  
t r a ~ e l c t l  portion of a higIi\\ay i n  iuch  nianner  and  to such extent tliat 
i t  is impoi,ible to  a r o d  stopping and temporarily leaving iuch  1 ehicle 
i n  such lm~itioii ." Section 24, c l ~ a p t e r  1-18, P u h l ~ c  Laws of Sort11 Caro- 
l ina,  1927;  S. C'. Code of 1935, secvtion 2621  (66) .  

( 'Whenever a vehicle iz parked or stopped upon a highway, nhet l ler  
attended or   mat tent led, dur ing  the  times nlentioned i n  iection for ty-  
s c ~ e n  ( l . e . ,  dur ing  the period f r o m  a half hour  a f te r  iunsrlt to a half 
hour  before sunrise a i d  a t  any  other t ime when there is not sufficient 
liglit to rciider clearly discernible ally person on the h i g h n a y  a t  a dis- 
tance of t n o  liundretl feet ahead) ,  there shall be diiplayed upon such 
wliicle one o r  more lamps projecting a white light risible under  normal  
atruosplieric coiiditions f rom a distance of fire huiitlrcd feet to thc f ron t  
of such ~ e h i c l e ,  a n d  projecting a red liglit visible under  like coilditioils 
f r o m  a distance of five hundred feet to  the  rear,  except t h a t  local authori-  
ties m a y  provide by  ordinance tha t  n o  ligliti need he displayed u ~ w n  sucli 
rehiclc when parked i n  accordaince ~ r i t h  local ordiilil~ices upon a highway 
when there is sufficient liglit to  1.wea1 a n y  person within a di.;tance of 
t n o  hulitlred feet upon sucli highnay." Section 52, chapter  148, Publ ic  
Laws of S o r t h  Carolina, 1927 ; N. C'. C'ode of 1835, section 2621 ( 9 1 ) .  
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There was no evidence a t  the tr ial  of this action which showed or 
tended to show that  the defendant violated either of said statutes when 
he left his truck parked or stallding on the highway, about 10 :30 o'clock 
on tlie night of 13 December, 1936. When his truck, while t r a ~  cling on 
tlie paved surface of tlie highn-ay, became disabled as the result of the 
accidental blowout, the defendant drove the truck off thr> paved surface, 
onto tlie right-hand ~lioulder of the highway. driving a distance of about 
30 feet. The right-liand uheels of the truck, which wac, heavily loaded 
wit11 lumber, sank into the soft earth of the shoulder, causing the truck 
to stop. Up011 ascertaining that  he could not drive the truck further off 
the pa1ed surface of the Iiigh~vay nit11 safety, because of the fill about 
two feet from the paved surface, the d e f t d a n t  ' (k i l ld"  his engine. 
The truck then extended over tlie paved surface of the h igh~ray  three 
or four feet, leaving a clear passage for passing rehicles of 14  or 1 6  feet. 
The defendant n a s  unable to lnore the truck further off the p a d  sur- 
face on the shoulder of the highway. IIrl thereupon turned on the 
electric, lights with \\-hich the truck was equipped as required by statute, 
ant1 left tlie truck on the liighnay, unattended, to seek aid. I l e  caught 
a passing autonlobile and rode to Oxford, a distance of about fifteen 
miles. When he arrived a t  Oxford he called his employer by telephone 
and notified hiin of tlie blowout. H e  was informed that  his eniployer 
could not come to his aid, because of the illness of his 11-ife. H e  spent 
the reniail~der of the night a t  a filling station near Oxford and did not 
learn of the accident which had resulted in the death of William Odell 
Price until the next morning. He then melit immediately to the scene 
of the accident, and there learned that  the lights, which were burning 
when he left the truck, had subsequently gone out. 

The unfortuiiate death of William Odell Price was not the result of 
any culpable negligence on the part  of the defendant. Before leaving 
his truck on the highway, he had fully complied with the statutes apyli- 
cable to his situation. Fo r  this reason the principle relied on by the 
State (see 8. v. Stansell,  203 S. C., 69, 169 S. E., .580), is not applicable 
in the instant case. 

There was error i n  the refusal of the tr ial  court to allow defendant's 
motion a t  the close of all the evidence for judgment as of nonsuit. 

The judgment is reversed, and the action remanded t3  the Superior 
Court of Granville County, that  judgment may there be entered as re- 
quired by the statute. C. S., 4643. 

Reversed. 

C L A R ~ O X ,  J., dissents. 
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11. I,. S C O G G I S S  v. 1,. 11. GOOCII A s n  A L I C E  FLEAG12E GOOCH.  

(Filed 9 June, 1937.) 

1.  Receivers 3 1-Receiver may not br appointed in action on sunplc, 
unsecurwl dcbt when no right to or lien on property is asserted. 

Iieceirer.;hip is a harsh remedy and will be grnate(1 only I\-hen there is 
I I O  other safe and cspcdient remr~dy. 

A l ~ r s a ~  by defendants fro111 Gl,ectrs, .J., a t  ( 'ha~l lhers  i n  ~)111'~1a111, 
S. C., 2; February ,  1037. E r r o r .  

?'hi\ is a n  action brought by plaintiff a g a i m t  d ~ f ~ n d a n t q  i n  a j ~ s t i c e  
of the pence court to  recorer of tlic tlefcritlanti: the qn1n of $200.00. with 
interest f r o m  6 J u l ~ ,  1036. T h e  rr t l l rn  to  notic? of a p p ~ a l  \\-a? a3 
fol1on.s : 

appeal h a r i ~ g  \)eel1 taken i n  this action 1)y the  plaintiff. I. P a u l  
11. Robertson, the  justice before ~ 1 1 0 1 1 ~  the same Jvas tried, i n  puisuance 
of tllr notlee of appeal,  d o  hereby cer t i fy and  re turn  tha t  thc~ f o i l o ~ ~ i l i g  
p ro(wdings  n c w  had  by  and  before mc  i n  this said action : 

"On 0 J a n u a r y ,  1937, a t  the requwt  of the plaintiff 11. I,. Scoggins, 
I is\ned a summons i n  his f a r o r  and agaili5t the t l e f c d a n t s ,  nliicli is 
h r r e ~ t  it11 sent. Sa id  sumnlonr was, on the re tu rn  d a y  tlicrcof, wtnriied 
before rue a t  niy of ice;  and  a t  the same t ime and place the parties 
appeared.  

"The plaintiff coniplained t h a t  the defcntlants a r c  inclchtcd to h im in 
the amount  of $200.00 as  b a l a n w  on note, n i t h  intcre5t f rom 6 J u l y ,  
1936, un t i l  paid, and  f o r  the  cost of this  action. 

"The defendant  moved for  judgment a i  of nonin i t  as  to .ilice Fleagle 
Gooch on the grounds t h a t  there was no consideratio11 on her 1)art in 
i i p i l i g  said note, and tendering jutlgrtielit i n  the  amount  of $173.72 
against L. 11. Gooch. 

"I render  judgment i n  fax or of I)l:~iatiff a +  to L. 11. Goocli; and 
allo~r-ed the motion of nonsuit as  to  M i c e  Fleagle Gooch, fo r  $173.72, 
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S c o c ~ r s s  c. Goocrr. 

v i t l i  interest on $173.72 f r o m  6 J u l y ,  1936, un t i l  paid, together with 
$2.40 cost of this action. 

"I also cer t i fy tliat on 13 J a n u a r y ,  1937, the  appel lant  pa id  m e  my 
fee of fo r ty  cents f o r  making  Iny return.  L\ll of nl i ich I m i d ,  together 
v i t l i  the  proccw and other papers i n  tlie cause." 

I n  tlie Superior  Court,  11. 1,. Scoggins, tlie plaintiff, on 11 February ,  
1037, made ail a f i d a r i t  set t ing fortli  cer tain facts  and  prayed : "Where- 
fore lilaintiff rcspcc t fd ly  niorcls and  prays  tlie court to  appoint  a tempo- 
r a r y  r w e i w r  as  proritletl by Ian. to  take charge of the business and prop- 
e r ty  ot' the dcfclitlants to tlie end tha t  the qaine niny be p r e v r v c d  for  the 
benefit of plaintiff and  otlicr creditors, as  proritlcd by law." 

temporary rcce iwr  was appointcd, the  order being as followi : "Tlii, 
cnn,c conling on to be lieartl before Marshal l  T .  Spcai-s, judge of tlie 
S u p c r ~ o r  ('ourt, a t  D u r h a m ,  S. C., on 11 Fe!)ruary, 1937, on the petition 
and affidavit of the p la i~ i t i f i ,  and i t  satisfactorily a p p e a r i ~ i g  to the court 
that  the t l c f c ~ i t l a ~ ~ t i  a rc  inrolve~it ,  allti tha t  t h c r  l iare  ;uq~jendetl tlieir 
o rd inary  hlisilicw for  want  of fund., ant1 tliat there a r e  esecutions 
against t l ~ ( m  n o ~ v  i n  the li:i~ids of the qheriff, and tha t  plaintiff liaq a 
ralitl  : ~ n d  good eaure of action againqt tlefeliciants now pending i n  the  
S ~ i p e r i o r  C'lonrt of Orange County, Kor t l i  C'arolina, a n l  tliat the only 
property and asv tq  belonging to tlefeiidants out of x l i i c l ~  the claims of 
plaintiff and otlicr creditors can  be liiade a re  the fixtures, cquipliient. 
suppl i t .~,  and  o t l ~ c r  property of the d e f c n d a ~ ~ t s  i n  tlieir vafe liusiness ill 
C'l~apel I l i l l ,  S. C., k n o n n  a, Goocli's C a f e ;  and it f u ~ f l i c r  appearing 
tliat said property might  be dissiliatetl and wasted and tliat a receirer 
is nectssary f o r  tlie preserrat ion of tlie aspets f o r  all  creditors according 
to Ian-. I t  is therefore ordered and  adjudged tliat C. P. IIinsliaw be and 
he is I~erchy appointcd temporary receiver of the defendni i t~  L. 13. 
Goocli and -1licc Fleagle Goocli, of Cliapcl I I i l l ,  S. C'., and as  such lie 
is dircclted t o  a t  once take charge of t h e  affairs, assets, and property of 
said d ~ ~ f e n d a ~ i t s ,  and part icular ly is lie aiitliorized, einpon.ered, and 
directell to  take charge of tlic a s x t s  a d  affairs i n  connection ~ v i t h  the 
said cafe b n s i n c ~ s  of the tlcfendants, and liold a d  a t h i  lister tlie same 
~ ~ n t l t ~  the po~vers  by law colifcrrcd upon rewircrs ,  but before enter ing 
11pon 11ia t l ~ ~ t i c s  lie will file with thc clerk of tlic Superior  Cour t  of 
Orange County  a bond i n  the s u m  of seven liundred and fifty dollars 
to be approred  by said clerk wi th  a t  least two sureties. I t  is f u r t h e r  
ortlerctl and atljutlgcd tliat the  defe~idantq appear  before his honor, 
l l a r s l l a l l  T. Spears, judge, a t  Durl iam, S. C., a t  10:OO a.m., on 27 
February ,  1937, and  slion. causcx, if a n y  they hare ,  why this receivership 
sliould not be made  permanent. T h i s  11 Fchruary ,  1937." 

At  the  hear ing  a n  a f idav i t  was filed by ,\lice Fleagle Gooch setting 
fortli  cc~rtain facts, and  she prayed : "Wherefore this deflwdant respect- 
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ful ly  mo\c. and pray. the court tha t  tllc ordcr licrctofore i w w d  appoint-  
ing a t e ~ ~ ~ ~ i o r a r y  rwt'ir er bc I acatetl, tliat n o  p e r n ~ a i l t i ~ t  receiver be 
aplmintcd, and  tliat tllc I~laiiltiff 11. 1,. Srogginq he taxcd wit11 all  co.t3 
a i d  damage. nhicl l  this affiant llai ~ u r t a i n e d  hy  r rxa~oi i  of the i\<uance 
of a n  ordcr appoint ing a t r n ~ p o r a r y  rcceir-er." 

O n  27 February ,  1037, Spear<,  J., found cer tain fact< and  niatic a n  
order  appoint inq a ~ t e i m a n c n t  r rce iwr .  

T h e  exception ant1 acsignment of crror  inade by  dcfentlants arc1 as  fol- 
lox s : "That  h i i  Ilonor cornniittctl c r ror  ill signing jltdgnlcnt appoint ing 
pernlanrnt  rcccircr and ort lcr i~ig n .ale of the property of the t lcf(~ndant  
*ilice Flcagle Gooch." 
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T h e r e  is  n o  proper ty  i n  this  action which is the  subject of the  action 
and i n  possession of a n  adrerse party.  Plaintiff had  a ~ i g h t  to  issue a n  
execution against tlie property of the  defendant L. 11. Gooch. and, if on 
appeal he obtained a judgment  against Alice Fleagle Gclocli. to  issue a n  
execution against  her. \Ye cannot  see how this  action f o r  a simple debt 
against defendant ,\lice Fleagle Gooch, on appeal  to  the  Superior  Cour t  
b y  plaintiff,  can be converted into a receivership proceeding. I t  is, to  
say  the. least, a n  innovation. 

I n  S e i g h b o r s  c. E r a n s ,  210 S. C., 550 (554), i t  is  s a i d :  "A receiver 
m a y  be appointed where a p a r t y  establishes a n  apparen t  r ight  to prop- 
erty, and t h e  person in possession is insolwnt ,  and  ordinari ly  a receiver 
will bv appointed to  take charge of the  rents a n d  profits dur ing  t h e  
pendency of the action. Plaint i f f  does not come ~ v i t h i n  the  above rule. 
T h e  courts look n-ith jealousy on the application for  the appointment  of 
a rcceircr.  I t  is ordinari ly  a harsh  remedy. T h e  r igh t  to  relief mus t  be 
clearly s11on.n and  also the fact  t h a t  there is no other  saf. and expedient 
remedy. I n  some cases a bond is allowed the defendani instead of the  
appointment  of a receiver. TT700dnll T. Bnn7;, 201 S. C., 425." S. C. 
P r a c .  'I. Proc ,  i n  C i r i l  Cases (MeIntosl l ) ,  sec. 887, p. 1002. 

F o r  the  reasons g i ~  cn, i n  the  judgmeiit i n  the court below there is 
E r r o r .  

I>. R. HISKLE a m  T. R. STTERS v. GUT SCOTT. SHERIFF OF FORRYTH 
COUXTY. a m  PAUL JIARSIIALL, C111r.r' ow POLICE OF T H E  TOWS OF 

KERSERSVILLE, SORTH CAROLIXA. 

(Filed 9 June. 1037.) 

1. App~al  and En*or 8 45-Findings to support judgment will be pre- 
sumed in absmce of request for findings of fact. 

I n  this procsceding to enjoin defendant officers from sciding certain slot 
mac~hincs upon nllcgntions tlint the mnchiiies were l:t,vf111, the court 
treated the complaint ant1 answer dc~iying their legnlitg :IS affidn~its. nud 
Iicar'd col~tcntio~is of counsel in rcgnril to the mechanical $ ) l )c rn t io~~ of the 
m:~cliincs, and entered judgment dissolving the temporary restraining 
ordw tlreretoforc enterctl in the cause. The jndgn~ent tlitl 11ot find tllc 
facts and plnintiffs mndc no reqncst for findings. I f d d :  On appeal, it 
will be p r e s ~ ~ m r d  that tlie court found facts sufficient to slipport tlie judg- 
ment, and the judgment will be affirmed. 

2. Gaming § 1- 
The pa)-nient of State and co~uity liccxnse tax on slot m: chines does not 

jnstify tlie oper;ltion of the innchines if they are  illegal mitler the pro- 
visions of elis. 37 ir11i1 2'32, P ~ l l ~ l i ~ '  1,iln.s of 1938. 

STACY. C. J., dissenting. 
CONSOR, J., concurs in dissent. 
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~ P L ~ L  by plaintiffs f r o m  A l r m f r o ) i g ,  .J., a t  N o r ~ n i h r  Term, 1936, 
of F o n s r ~ r r .  ,lffirmed. 

Action to restrain the  s l i ~ r i f f  of Forsy th  Colmty ant1 the  chief of 
police of T i c r n r r ~ r i l l e  f r o m  interferillg with plaintiffs' operation of 
certain slot ~nacl l ines .  F r o m  judg~rient  dissolring the  temporary re- 
s t raining orcles, plaintiffs appealed. 

llarrn-, <J. I t  is alleged i n  the  th i rd  and four th  paragraplis of the  
compla i~ l t  t h a t  c ~ i c h  of tlle plaintiffs has  paid S t a t e  and county licenbe 
('for tlie pr i r i lege of operat ing cer tain coin operated clevices bnown as  
p red~c~tah le  slot niaclii~ies i n  t h a t  tlie opcrator thprcof can  a.certain i n  
adrance  of each and  every play, and before said play is made, the exact 
result thereof, and  tha t  tlie l~laintifTs say  and  allcge by reason of tlie 
fact  tha t  tllc rciul t  of each and e r e q  play is predictable Lcforc wit1 play 
is  rnatle tha t  w i d  niachines ant1 t h  opcration tlicreof a r e  legal under the 
l aw of xortll Carolina." T h e  defcntlants, i n  anqner  to  paragra l~ l l s  
three and  f o u r  of the complaint,  s a p :  " I t  is  atlmittccl the plailltiffs 
purcliaied  stat^ and county l i ccnw;  all otlicr allegations i n  said para -  
g r a p l ~ i ,  not I~erci l i  admitted. a r e  denied." 

l ' a ragraph  fiw of the complaint contains the  fu r ther  allegation t h a t  
defendants, the  iheriff' of the  county and tlie chief of police of Iierners- 
rille,  have notified plaintifls of t h r ~ i s  i i i tent io~l  to  take posieqsioll of .aid 
predictable maclmies ant1 to  prel cn t  tlie use tliercof, and tha t  rnile,q these 
officers he rc>\trainctl plaintiffs ni l1  sufier 1 0 s  of money paid for  liccn,e 
and  the lois of 1)rofits f r o m  the operation of the  ~nacllincs. I n  nll.n-cr 
to paragraph  five dcfcndants say, "Tlie  allegation^ contained i n  llarn- 
g r a p h  five a r e  admitrcd, rsccpt  i t  is denied tha t  said machilics :Ire legal." 

I n  the  judgment i t  is  recited t h a t  "upon considcratioli of the  facts  
w t  fo r th  i n  the  complaint and  thc ndmisiions and  clc~iial. i n  t l ~ e  alisner, 
the ianle being considered as a f i d a r i t s  f o r  the puq)ose of this Ilearing, 
and  npon fnrt l ier  c o n 4 e r a t i o n  of contentions of c o u n v l  v i t h  respect 
to  the  mecllanical operation of said macliiaes, the cuurt  i* of opinioa 
tha t  tlie t e n i p o r a q  restsailling order should not  be cont i~nled to the 
hearing." 

Iiy cllaptcrs 37 and Z s d  of the  Publ ic  Lans of 1935, a n  nlilawful slot 
nlaclline n a s  \ u h ~ t a n t i a l l y  defined as  one adapted f o r  use i n  i l ~ c l i  a way 
t h a t  as  a reiul t  of the insertion of a coin well rnaclii~ic m a y  be opcrated, 
and, hy reason of a n y  elemc~nt of ellance over n h i c h  the  opcrator ca~l l iot  
have a n y  ~ o l i t l d  over the outconie of the operation of such lnacllille 
each and ?very t ime i t  ii operated, the  user m a y  receirc sonletliirlg of 



operation of the ~ ~ ~ a c l i i n c q ,  ~vl1ic11 ~ e e i m ~  to 11ar c l ~ c c n  pcrniittctl 117 the 
appeal.  n o  si11)stalltial loss linq heen caliicd t l ~ c  plaintiif-. I t  v i l l  1)c 
noted tha t  I)!. cllaptcr 196, Publ ic  L a m  of 1937, effcctirc' 1 ,July. 1937, 
:~tltlitional 1)roviqions v c r c  cnarted wit11 rcfcl cnce t o  <lot mac~hi l i c~~ .  and 
tlicir I ~ o s c ~ ~ i o i i  ant1 operation iiiatlc un lan  fill. Tllc payliicnt of S t a  tc 
and county l i e c n ~ c  t a x  on slot machinci: noliltl not justif:. t l ~ c  operation 
of tliow macliines n llicll come within tlic definition of n l ~ l : i ~ v f ~ ~ l  dcrices 
v t  fo r th  i n  the ctatutcs. 

officers f r o m  tak ing  steps to  p r ~ v c n t  the operation of clot ~ n a ~ l i i ~ i e s ,  
n-l~icll : ~ r r  contcnclctl to  bc within the  prollibition of the c ta t~ i tes  as  11nl)lic 
n u i s a l ~ w s ,  on t l ~ c  recortl before us, muqt be 

.iffirllled. 

STACY, C. J., ilisscnting : T h e  only suggestion of illegality of the slot 
n i ~ e l ~ i n ( ~  ill question is the hare i p s i  di.rit of the slicriff. "it is denied 
tha t  said ~ilacliiiics a r c  legal." T l ~ u c ,  upon tliis denial,  wli ic l~ is n niel-e 
col~clusion, i t  is prcsuliic~l by the major i ty  "that the  conrt foluitl suffi- 
cient facts  to  support  the jutlgnient." S o  such presumption call be 
i n d ~ ~ l g e d  n-lien all  tlic el-itlcnce is  hefore us and there is n 'xw to snpport  
it. 1 ) i r i o ~  1 % .  Il'i/xotc. 210 S. C., 493. E r e n  filldings wii 11o11t r\.itlcnce 
a r c  u n a l - d i n g .  Ilozcccrd I , .  I?otrrd o f  ~ < ( l u c ~ ~ t t i u t t ,  180 S. ('., 67.3. 1 2 7  
S. I?., 704. Tlic present l~olcling is a t  rari:jncc ~ v i t l ~  tllc tlcciaion i n  
I T O S ~ J ~ / I I /  1 % .  I?oc,L,itty/l([~u ( ' o u ~ i t ! ~ ,  ( 1 n f ~ ,  205 ; f i ' l ~ t ~ m i t t g  1 % .  . l , ~ l l ( ~ ~ - i I / ~ ,  203 
S. C., 810, 167 S. E., 7 7 ;  and  8tr1if lc  1 . .  C ' o ~ ~ r s . ,  191 S. C'., 775, 133  
S. E., 1. 

L-ndcr the  principles heretofore establisl~ctl,  the plaintiffs a rc  denied 
the equal aatlmi~~istration of the l a m .  d d r e r f i s i ~ r g  C'o. 7 % .  . l s h r l~ i l l e ,  189 
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Co.\so~,  J., conc2urs in diiseiiting opinion. 
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Ih' R E  ALFRED IJ. MALICORD. 

(Filed 9 June, 1937.) 

1. Crimin:~l Law 8 8- 
Cntlcr the Sen- Torlr law. a charge of second d e g r x  arson includes 

com~scling, coinmanding, inducing, or procuring another to commit the 
crime. 

2. Estrnclition 5 2--Accessory before the fact may be fugitive from justice 
altllough crime was actually committed after he left the State. 

Wlicrc the charge of crime by the denlanding state includcs couliseling, 
c.onlni:~ncling, incl~~c.ing, or procuring another to commit the vrime, the 
pc'rson v11;lrgetl is i~ f ~ ~ g i t i r e  from justice even thong11 11c \\-as not in the 
tlclnilntlil~g state a t  the time the crime was actnnlly committed, if hr 
connnittctl o w r t  :1c2ts while within the state rcsl~lting in the commission 
of the crime I)g another nftcr he had ahsentcd himself therefrom. 

3. Estradition § 4- 

On I~trljccrs c'oi~pirs in extradition proceedings, tlie papers of the demnntl- 
ing state art' snffivicnt if they snhstm~tinlly charge petitioner with a crime 
~ultlcr its laws. 

, \PPI , I~ATIOS by -1lfred L. Malicord f o r  c e r f i o r n r i  to  I-eview judgment 
of Btrrnhi l l ,  J. ,  rendered 1 6  March,  1937, i n  the  Superior  Cour t  of 
, \ L . ~ ~ I ~ L C E ,  011 re tu rn  to  wr i t  of I ~ n b e n s  corpus  dismissing said writ.  

I t  appears  f r o m  tlie record t h a t  the petitioner is charged r i t h  the  
c r i ~ n e  of arsoll-sccond dcgree-in the  S ta te  of N e w  York,  and  t h a t  
extradition was ordered by  the Governor of this  S t a t e  on 15 March,  
1937. 

I t  is found as a fac t  t h a t  the petitioner was a residenl of the  S ta te  of 
N e w  Y o r k  "up un t i l  29 December, 1936," when h e  departed therefrom, 
and  has  since not  returned. I t  is alleged that  while i a  said s tate  the  
petitioner counseled, commanded, induced, o r  procured one J a c o b  
Lebowitz to burn  a boat, on.ned by the petitioner and  insured against 
loss by f i re;  t h a t  t h e  actual  hurn ing  took place on  7 J a n u a r y ,  1937, and  
t h a t  tl iereaftcr the petitioner paid the  said Jacob  Lebovitz  f o r  burning 
the  insured property as previously promised. 

Cp011 tlic showing made a t  the  hearing, i t  was fu r ther  found and held 
t h a t  "the defendant  was i n  the  S t a t e  of S c w  Y o r k  a t  t h e  t ime of his  
alleged part ic ipat ion i n  tlie cr ime charged in the war ran i ,  and  tha t  since 
his allcgcd part ic ipat ion i n  said crime, he  has  de1)artt.d the  S ta te  of 
N e w  York,  and  is now a fugi t ive therefrom." TVhereupon, the  wri t  of 
lrnbeas corpus  was dismissed. 

C o o p c r  -1. IItr71 n n d  F r e d  S f .  B e c k c i f h  for  f h e  S t a t e  o f  S e w  170rk .  
B r o o k s ,  J I c L c ~ n d o n  (%. I I o l d c r ~ ~ e s s  f o r  p e f i f i o n e r .  
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STACI-, C. J. I f  the f ~ r t i t i o n r ~ r  n c r c  charged ro ~ i o m i n c  wit11 .solicita- 
tion to  hnrn  t 1 1 ~  boat i n  t-jucbtion, a cn11,tantive cornmoil law offense, 
15'. 1 % .  I l ~ c n ~ l ~ l o r r .  210 S. C., 2'3:3, 186 S. E., 251, o r  \\it11 connwlirig, coin- 
inaiitlillg, intlucing, o r  procurilig allother to  1)urn it ,  ~ t > l ( d  uiitlcr o u r  
Ian. "accewory br~forc the fact," C. S., 4175, tlicrc 11 oultl perhaps he no 
d i ~ b a t r  a i  to  tliv wrr rc tnc- i  of tlie court's rul ing i n  d i i l n i \ ~ i i i g  the writ.  
h'. ('. 1 % .  B t r i l c ~ / ,  2'39 T. S. ,  412 ;  111 re l7ccc\c!y, 106 S. ('., 662, 146 S. E., 
599. l311t it  i, contciitlctl 117 the. pctitiontlr that  he  i \  charged I\ it11 being 
a 11rincip:tl ill tlic f ~ l o i i y  of T Ja i innrp ,  1037, and tllat ht, h a \  ilot 1)wn 
i n  the S ta te  of S e n  T o r k  since 20 1)c~crinlwr. 1936, clrqo lie c~anriot be 
a f u g i t i ~ ~  f rom t l i ~  rl'iiric c11argd.  IIl~rl/f I .   COT^ rioz, I q S  17. S., 691;  
E z  p r f c  S'hormcrX-er, 25 ('a]. -Ipp., 551, 1 4 1  P a r . .  0*5. 

Tlir 111attc11. tlicrl, cornc,s to a narro\v point : DOCK the  clinrge of cecond 
( ~ P ~ C C  :tr5on. u l i d ~ r  the Xcw York  la\\, incli~tlc tha t  of cwun~eling, coni- 
~ u a n t l i ~ i g ,  iiliIucing. or proenring anotlicr to  cormilit t l ~ c  ciGtie? T h e  
Xew York  Ian- aiirwers the question i11 tlie affirinatiIe. Pcople  c. 

Prcl,cn<, 153 K. T., 576. 
T h e  section of the  P e n a l  Code, unt3cr 11 hiell tlw petitioner is cliarged, 

providcs t h a t  "a person 1vho IT-illfully burnr  . . . a reqsel . . . 
1~11ich is a t  the  t ime insnrrd againqt lo+ or damage 117 fire. u i t l i  intent 
to prejudice or  defraud the  insurer  tlicrcof, is gui l ty  of a n o i l  i n  the 
secorld degree." T h e  same code also provides t h a t  "a prrsoli who 
directly or i ~ l t l i r e c t l ~  counscli, co inmai ld~ ,  induces, or procure? ailother 
to  c o m n i t  a crinie is a 'princil)al.' " 

111 the casc of People 1 . .  XcJ iu?zc~ ,  113 S. T., 455, the  defcndaiit and 
th r re  in - l i c~ tor -  of e lcct ioi~ n c r c  intlictctl jointly fo r  a violation of the  
clection la\\  ,. T h e  evitlcilce aga in i t  the defendant waq, t h a t  lie had 
induccd ant1 I)I-ocured the i n ~ p e c t o r z  to cmnmit tlie offei~sc charged 
ag:riliqt tlicnl 1,- comnial~d,  colulrcl, o r  advice. Vpoii thiq (~vi(1rlice. and 
niidcr tlir joint intlictmcrlt, the tlcfciltlant n as conr.ictet1, 15liicli con\ ic- 
tion n a i  iuqtainctl, thc ( 'ourt saying : " B e  n l io  11y cornrnnntl, counsel, or 
a s i s t a n c r  procnrcz another  to  ronlmit a crime is, i n  morals and i n  law, 
n.: culljable R a  the actual  r-i4ble a r t o r  h ~ i - e l f ,  fo r  the rrxaeon tha t  the, 

cr iminal  act. vli:rte\er i t  m a y  be, is i m p l ~ t a b l e  to the  pcr\ori n h o  con- 
c e i ~ e d  it  ant1 v t  the forces i n  motion for  i ts  a r tua l  accornpliilin~eilt. 
T h c  fact  t h a t  lie may.  f o r  some reason, be incapable of conlrnitting tlie 
same offen-e him\elf is not rnatcrial so long a. i t  can  hc traced to hi111 
as  the m o ~ i n g  c a u v  by ilistigating another  to  do what  he could not do 
Iiirllsclf. T h i s  n:Lq the rule  of the  common Ian- and  i t  has  heen applied 
to offenqes like this  under  special statutes." c i t ing m a n y  authorities i n  
support  of the position. 

I n  otlicr n ord*. to  s ta t r  i t  cornpc.ndiously, nncler the S e w  York  law, 
a n  "acceiiorp before the fact" is a pr incipal  and  m a y  be tried and con- 
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victcd as  sucli. See S. 7'. B r ! j s o ~ i ,  173 S. C., SOX, 92 F;. E., 698, where 
simi1:tr proccdurc v a s  approved in th i s  jurisdiction. 

I t  .follows, tlicreforc, tha t  the  p t i t i o n  for  ~ r i t  of h r b e m  i ~ o r p u s  was 
properly dismissctl. TTc m a y  add t h a t  the  eoilrt's r u l i r g  finds ful l  sup- 
port :inlong the  authorities, cspeciallg i n  iC i rns shr i~n  7 % .  .Dnily, 221 U. S., 
W 0 :  Itr ri? i ' d . ,  49 Fd., SX3, affirnictl .sulj ~ i o r i ~ i i i c ~ ,  ('ooX. 1. .  l I ~ r r i ,  136 
1:. S., 1 8 3 ;  R.i. p r r f c  I l o , f . s f o f ,  180 Fed.,  240;  and  I,! re  S r r l f nn ,  115  
S. C., 57 ,  20 S .  K., 875. 

I n  the 9 f r m s l i c ~ i 1 ~  rtrsc, .sirprn, where a much  stronger sliowing against 
cstradi t ion was nintlc out tlinn ill the instant  p rocec t l i~~g ,  ant1 ill ~ v l ~ i c l l  
t l ~ c  w a r r a n t  of extradition u-as i ~ ~ l i c l t l ,  3 f r .  .Jirsfic.r I I o l ~ r ~ c . s ,  in  tlclircr- 
ing the opiniou of t l ~ c  Coiirt, 1 1 ~ s  this  I a ~ ~ g u a g e :  "Of e011rsc \re mus t  
adinit tha t  i t  (loen not follow tlint Dai ly  is a Ei~gitii-c f rom jllsticc. 
I1?jnfl  1 % .  ( ' ~ r l ~ ~ c r ~ i ,  1FS 17. S., 691, 712. 011 t l ~ c  other h n t l ,  h o w c ~ e r ,  ~ r c  
think it  1,1ai11 tliat tlit> cr inr i~ial  ~ i c ~ t l  not do withi11 tlic> stat(, c,r-t.ry act 
~ i c m w n ~ - y  to conlplrtc the crime. I f  11c docs tlicrc all ox,-ert act vl i ich is 
anti is intc~itlctl to  ljc a 111atc1-ial s tep ton-art1 a c c o i ~ ~ l ) l i ~ ; h i ~ i g  the  cr i~i ic ,  
ant1 tlicn a h ~ c n t s  liinisclf f rom the s tate  ant1 docs the rest cl,~cwlicrc, lie 
ljccomcs a fiigitir-c f rom justice, n.hcli tlic cr ime is cwniljlctc. if not 
1jc.fol~. It1 w ( 'ooll . ,  49 F(d. Rep. ,  S33, S43,  S44;  E.1, p r i r  l I o f f s / o l ,  
180 Fed.  Rep., 240, 243 ; 111 ri7 l l ' i l l i n~ i l  Sitltirii, 115 S. ('., 57. F o r  all 
tliat is n c c e s s a ~ ~ g  to c o ~ i ~ c r t  a cr iminal  uiltlcr the Ian:: of a htatc into a 
fugiti.rc f rom jnsticc is tha t  lie s11011ltl liar-c left tlic stat(> aftclr liar-ing 
i l i c ~ i r ~ w l  gui l t  tlicw, l i ' o h c r i , ~  1 % .  I i '~ i l l ! j ,  11G I-. S., SO. and his o ~ c r t  act 
h c c o ~ l ~ c s  rctro. :~~cct iwIy gui l ty  w l i ~ n  the  c o ~ i t ( ~ ~ ~ ~ ~ ) l a t c t l  rcs111t elisucs. 
. . . W e  liar-c gir-('11 more t~ttciition to the qiicstion of t i l ~ i c  tlian it  is 
cntitlcatl to, b c ~ a ~ i i ~  of tllc s r c m i ~ i g  csact~icss  of t l ~ c  c.i-itlc~irc~. Ihi t  a 
slioi-tcr a ~ i t l  snffki~i i t  a i isncr  is to rcpcat  tha t  the c8a-.c i i  not to he tried 
on hd)ccr.s rorpit.9, ant1 tha t  n.licn, as Iicrc, it apl)cars  tllat the I)risoiicr 
was ill tlic stat(,  in  11ir iwiglrborl~ootl of t 1 1 ~  tinlc. alltyytl i t  is cno11~11." 

3111~11 of the  pc~ti t io~icr 's  ljricf is dcl-otcd to the $1 ficielic- of the  
pqwr:; to ~ v a r r i i ~ i t  his ~ s t r a d i t i o ~ i ,  1)ut this is a n  a f t c ~ r t l i o l ~ ~ l i t .  ?'lie 
1)oilit was not raiscvl i n  his pcltitio~i f o r  wri t  of l~itlirrrs rrrprrs,  ]lor ypt i n  
his : ~ ~ , ~ ) l i c a t i o ~ i  f o r  i,c>rfiorcrri. I t  is clear tllnt, liatler the S c ~ r  York  
law, tlic pctitionc~r is " s~~bs t : i~ l t i a l ly  c~liargecl n.it11 a crinlc," ant1 on 
l~trlic'trs corpus  i n  cstrntlitioii 1)roccctlings this is eno:~gli. Pic~ri ' r  1 % .  

Circ>oc.!l, 210 U. S., SST; Yiritss1icirn 1 % .  I)iri/!j, s u p r ~ r .  So fa ta l  tlcfcct 
ap11c~ms 011 the face of the record. C. 1 % .  Pririgcoti ,  153 1:. S., 45. 
C ' o ~ n l ) ; u d ~ , /  rc l l t i l~l)crrt l ,  201 N .  C., 372. 

,\fii.med. 
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1.  Municipal Cor l )o i~a t io~ l s  3 13-Purchase of l a u d  f o r  a i rpo r t  f r o m  suq)luc; 
f u n d \  held n i t h in  polr el' of  c i t j  . 

2.. I p p e a l  a u d  E r r o r  5 43a- 

3. Municipal C'orporations 3 SX-JU(I~IIICII~ t h a t  ci ty i n a ~  n o t  u s e  f u n d s  d r -  
r ived f r o m  t a s c s  f o r  a i rpo r t  improvemen t s  w i thou t  vo te  i s  uphelcl. 

Thc jl~tlglncirt of tllc Snprrior ( 'onrt snhtainetl the  ~ n r c l l n s r  of 1;lntl by 
tlt~fcntlniit city for  ;ill nirport. f o ~ i ~ r t l  t1i:rt f l l~ l ( l s  \\.l~i(.ll t l ~ r  city ~ ~ r o l ~ o s r t l  
to sl)e~it l  for  improl-emcnt of the  : ~ i r l ~ o r t  smy lus  filll(1s derivctl from 
sonrcrs other tlrnn n d  1.t17ot~111 t :~xes,  ant1 a ~ ~ t l ~ o r i z e d  the c s ~ ) c n t l i t l ~ r e  of 
sllcll f1111tls for  tlr:lt plirposc8. lb~it l~elt l  t ha t  the city \\.:IS witl iol~t powclr to 
c s p v ~ ~ c l  mo11t.y o l ) t a i ~ ~ c d  fl.0111 tas t3s  for  t 11~  :~ i rpo r t  mllrss nl~thorizc,tl l)y 
11 vott' of the  1)co1)1(\ 011  plaintiff tn\-]):~?c'r',< ;111pe;11. tlrc, c~ rc~ tx t r t l  (.oil- 
tr:rc.t of piu.c.l~;~ar \\-:IS nl)lrcbl~l. I ~ n t  i t  \\-:IS t l r t c ~ r i ~ ~ i ~ ~ c ~ l  thnt  thcs fi~it l i i~g tliilt 
l ~ r o p o s t ~ l  t 'xpc~rtlitnrc~s for jml)rorc.nicnt v'err ; ~ ~ n i l ; ~ l ~ l ( l  froru h111u .c~~  otllcxr 
tlr:l~r trt7 rrrloi.c,rrr t n x w  IWS not s l lppor t t~ l  11s- tlic c~r i t l r i~cr .  : ~ n t l  tlic' otlrcXr 
p ; ~ r t  of tlics jncl,gnirxt 1)ring luncscc~l~tcvl to. tlic jl~tlgriloilt ;IS ~riodifiocl is  
affirmed. 

APPE t~ i)y plaintiff.: f roll1 TTTi1/icotz 5, J . ,  a t  December  Tcrril, 1936, of 
Dr-~rr \ \ r .  3lodifietl and affirnletl. 
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were not f o r  the  necessary expense of, nor  a p p r o ~ e d  by, the qualified 
electors of the city. Plaint i f fs  lirayed t h a t  defendant bl. restrained f rom 
spending public funds  f o r  tlie d t ~ w l o p m e n t  of said l a ~ d  as  a n  airport .  
and f r o m  enter ing into a n y  contract ~ v i t h  the  Federal  VTorki Progress  
,\dministration, or i n  a n y  v a p  incur r ing  obligation or pledging t h e  
credit of the ci ty  f o r  t h a t  purpose. 

T h e  city of D u r h a m ,  i n  its answer, admitted tha t  i t  had  purchased t h e  
land for tlie purpose of constructing and  derelopinp a n unicipal a irport ,  
and :~llcged t h a t  the  espenditurtxs therefor had  been made ont of t h e  
sur1)lus fmitis of tlic city, and t h a t  the  proposed espcndi tu l~e  of addi- 
tional sums f o r  the equipment of said property a s  a ~ ~ r a c t i c a l  lwndiiig 
field f o r  a i rc ra f t  v a s  f o r  a public purpose i n  accortlancc ~ i t h  chapter  ST, 
Publ ic  L a r s  of 1029, and  t h a t  n o  expenditure of tlie fnntls of the ci ty  
\voultl be made escept as  authorized by  law. T h e  t lefe~idant  adrnittetl 
t h a t  it  h a d  secured a n  allotment of funds  f rom the Fedcral  TJTorks Prog-  
ress A l d n ~ i n i s t r a t i o n  for  this  purpose, but  tha t  i n  the  agrcemc~i t  with the 
Federal  agency i t  did not pledge tlie f a i t h  of the  ci ty  l ~ e p o ~ i t l  its lawful  
ability. I t  was f u r t h e r  set f o r t h  i n  the  answer tliat 1 ) u r h a m  is a city 
of substantial and  expanding growth, with a present e,timatetl popula- 
tion of 65.000, and total tasables  i n  escess of se ren ty-o i i~~  million dollar+. 
I t  n-as admit ted t h a t  the construction of a municipal  a i rpor t  co~istitutetl  
a 1)ublic p ~ ~ r p o s e  though not a necessary expense T\ i t l l i ~  tlie meaning of 
,\rticle T T I I .  scc. 7 ,  of the Constitution of Sort11 ('arolina. aiitl tliat no 
Tote of the people liad been liad thereon, nor  naq  one eontcmplatetl. 

'Thr t r i a l  judge. upon  consideration of the pleadings ant1 affidavits and 
eshibi ts  offered. madc ful l  findings of favt, setting ont i n  detail  tlic 
condition of the finances and  revenues of the ci ty  of D u r h a m  as of the  
close of tlic fiscal year  ended 30 J u n e ,  1036, and among other things 
found tliat tlic e s p c ~ i d i t u r e  f o r  the purcliasc> of tlie land f o r  this a i rpor t  
was f r o m  a ~ a i l a b l e  surplus rcl-cnuci and  i n  all  r e i l ) e c t ~  ralitl ,  and tliat 
the sum of $4,923 then i n  the  t r rasnry  and deriretl  frcmi sources other  
t h a n  cctl rtrlorew tases  and  sale of cemetery lots, was nvailable f o r  use 
i n  c o ~ ~ ~ i e c t i o n  n-it11 the construction and  equipment of the airport .  

I t  T\-a.: held by tlic court below tha t  the  city of l)urli,lnl did not h a r e  
legal authori ty  and  n as not autliorized to expend f o r  tlie purpose of 
constructing or  operat ing a i rpor t  facilities a n y  fluid derived f r o m  
((ti r ctlorenz tases, nl ie thcr  surplus funds  or othernise, but tliat tlle city 
could lawfully use f o r  this  purpose tlie sun1 of $4,923 t h r n  al-ailablc, 
which the  court foulid was derired f rom sources other t h a n  ( ( ( 1  I ( I / O ~ C I ) L  

tases  and  sale of cemetery lots. And  i t  was adjutlgcd t h a t  the ci ty  he 
"restrained f rom expentli~ig (unless authorized so to  do bg a r o t e  of the 
people) a n y  sums of money held i n  surplus account or elqe~vliere, non  
or  hei.eafter, der ired f r o m  nioncy obtained by le ly ing  and collecting 
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taxes, o r  f rom contracting a n y  debt, pledging its fa i th ,  loaning it. credit, 
or l e ry ing  and  collecting a n 7  tax, f o r  the  purpose of constructing and  
establishing airport  facilities of a n y  na ture  o r  kind,  either directly o r  
indirectly." 

Plaint i f fs  escepted to cer tain findings of fact,  and f r o m  the  judgment  
thereon appealed. 

I h r r s .  .J. T h e  plaintiff. contend t h a t  i t  sufficiently appears  f r o m  the  
figures and matllenlatical calcul:~tionr containrd i n  the eshihits offered, 
e ~ i t l e n c i n g  tIle fisral affairs of the ci ty  of D u r h a m  as of 30 J u n e ,  1936, 
upon nl l ic~h the  fiidiiigs of fact  and thc  judgment of t h r  court were 
I~ascd,  tha t  the  funds  u.ed f o r  the  purchase of l and  f o r  the  ninilicipal 
a i rpor t  \!-ere d e r i ~ e t l  i11 whole or i n  par t  f rom nd ~ ~ r l o r c n ~  tascs, an(l t h a t  
thcrcforc the l , i~ rchnie  shoiild b~ hcltl in r . a ld  and  the property required 
to be sold a d  the proceeds conrertccl back into the  ci ty  t reasury f o r  the  
benefit of the taxpayers i n  the  rctluctioll of pro~pect i r-e  t ax  ratc. 

B u t  ~ i e  cannot hold tha t  the  purchaqr of the land n as invalid or decree 
i ts  sale. I f  i t  he concetlecl t h a t  a portion of the funds  f rom x h i c h  
$40,000 naq  paid f o r  the 1)ropcrt- wa, derivcd f r o m  (((1 I trlorc7tu t a x \ ,  
thib was a n  exccutetl contract f o r  thc purchase of property. f o r  all 
admit tedly l)lihlic 1)urpo.e (c1i:tpter 87, Publ ic  L a m  1929) .  Tlic ac lui- 
sition of the land fro111 ~ u i ~ l , l ~ i s  funds  15 as not heyontl t l ~ c  pou-er of tlic 
c i ty  and i t  i n  no y a y  offended the pro\  ii ions of .lrtic:c Y I l ,  \cr. 7 ,  of 
the C'onqtitution. Atluritc I.. I )urhtrm,  159 S. ('., 23.'; .\ trah 1 .  X o r r r u c ,  
198 S .  C., 306. 

Tlie exception to the finding of f a r t  t h a t  therc, n as  a nvt arai lahle  
a n i u ~ m t  of $4,923 of' ~ u r ~ , l u r  r c ~ e n u e  ill the t rcn iury  of the city d c r i ~ e t l  
f r o m  zourcc, otlicv than  taxcs :111tl i a 1 ~  of C C I ~ K T ( T ~  lot-, ant1 the atljudi- 
cation tha t  this  amount  xias now available f o r  ex l~endi tu r r s  i n  the con- 
s t ruct ion ant1 ecluilmicnt of R inllilicipal a ir lwrt ,  m u \ t  be $u.taimd, a, Tve 
arc. of opinion t h a t  the figures ant1 calcnlntioils s h o n n  i n  the c,viclence 
acltlucecl d o  not b u p l ) o ~ t  the c-onclmio~l\ of the court  brlow on thi,  point. 

S o  c s c e ~ ) t i o n  n a s  noted by ei ther  ride to t h a t  portion of t h r ~  jutlgine~lt 
restraining the  city of L)urh:im fro111 r~11en(ling nloney obtaincd f r o m  
taxes fo r  the  pnrposeb of a municipal  a i r l m t .  d e \ s  authori7ed to do so 
bv a ~ o t e  of the  people, antl the jutlgrnent i n  t h a t  rc\pcct niuht be 
affirmed. 

T h e  good f a i t h  of the official* of t21c c i t ~  of Durl lam i n  the  c w ~ r c i ~ e  
of judgment i n  fixing i ts  bnclgets and  i n  the handling of public f l l i i d ~  is 
i n  n o  n a g  questioned. 

\\ ' lde there is n o  contention t h a t  the  construction, equipment, and  
maintenance of a n  airport  antl landing field is a necessary n-~unicipal 
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p r i r a t c  iuw intlicatcs the practicnl a d r a ~ i t a g e  a n d  possihlc f u t u r e  necc+ 
sit- of a t l q n a t c  ln~iclinp facilit ies f o r  tlic nse of the "argosies of magic  
sails . . . dropping  :.Io\\-n ~ v i t l i  costly 11nlcs" to the same cstciit  t h a t  

13o.m~ OF DRAISAGE COJIJIISSIOSERS OF FORSYTTI ~ O T S T T ,  nrs- 
T R I C T  So.  2 ,  r. MRS. B R T A S  J & I R T I S  ET IL. 

(Filed 9 June.  1937. ) 

1.  1)r;lin;tgc. 1)istlicts a ;3-\Vht'rc pleading 11oc.s not allege cause against 
district in its corporate capacity, its demurrer shonlcl be sustained. 

K l ~ i l r  both n drni~i:ige tlistrict and its commissio~icrs Inas be liable for 
injnrp to 1;11itl canseil I)y tlic negligent opc~':ition of the tlistrict, where in 
a11 :1vtio11 to for(,rlov, :I t l r :~i~~; lgt> li( ,~i t l ( l f ( ,~~( l :~~ i t  1:111tlo\r11er stlts 111) a 
cross :~ctioli for t1:images c.alisetl by nllcgcd negligent operation solely 
:~g:tinst the colnlnissionrrs ini l i~i t l~~:r l ly ,  tlie ralitl existence of tlie dmiw 
ngc tlistrict bri11g tlciiirtl, the drainage district's tleml~rrcr to the cross 
artion shonltl be snstninecl. 

2. Ihainage 1)istricts a 1-111 this action to folqcclose second drainage 
asses-~nent landowner could not attack validity of di\trict. 

.\ l ;u~~tlo\w~cr  war mntlc n party tlcfcndm~t ill the proc.eedings to estnll- 
lisli :I tlr;li!~:lgc tlistrict. the first tlri-tiunge lien was pni i ,  m ~ d  in another 
:~('lioli t11v wlitlity of the district wns iltljntlicatctl. Ilclrl: In  this action 
by the tlistrict to foreclose the wcontl asscasmcnt licn. the Imiilowaer is 
estopprd to nttat,lr the \-:llitlity of tlir district or is not in n position ul)on 
tlio rcc,ortl to question its raliility. C. S., 5332. 3353. 

_ \ P P I : \ I , ~  by plaintiff a n d  defendant .  Mrs. B r y a n  J a i ~ i s ,  f r o m  IIill. 
Speciol Ju t lgc ,  a t  S o w m b e r  Term,  1936, of FORSTTH. 
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S ~ a c r ,  C. J. Plaintiff's appeal challenges the ruling upon its de- 
murrer interposed to the "further defense," or cross action, on the 
ground tliat the facts stated thrrein are not sufficient to constitute a 
L 

cause of action against the plaintiff in its corporate capacity. C. S., 
511. The challenge is well taken. The demurrer should have been 
sustained. SPICZI~ T .  Ura innge  Llistricf,  163 N .  C., 24, 70 S. E., 266. 
The a n s r e r  contains no allegation of negligence aga nst the plaintiff 
wliicll may properly be made in this action. Cr((l.cn 1 % .  Co~nrs . ,  176 
K. C., 531, 07 S. E., 470; Shcltoii v. Tl'hite. 163 S. C., DO, 70 S. E., 427. 
,111 allegations of negligence are directed against the commissioners indi- 
vidually, parties defendant lierein, and apparently tlwy hare  been ex- 
culpatetl from any such negligence by the verdict. See Lcnry  zs. ( 'o~nra . ,  
172 S. C., 25, 59 S. E., 803. 

Tlie ncll  considered cases of Spc2nccr r .  TI'ills, 179 S. C.. 175, 102 
S. E., 275; Snrcycr 2%.  Drnirltrge l ) i s t r i c f ,  ibirl., 152, 102 S .  E., 273, cited 
and relied upon by the defendant, are not controlling on the facts 
presently appearing of record. The complete answer to the argument 
made on behalf of the defendant is that  she has alleged no cause of - 
action against tlie plaintiff in its capacity as a drainage district, the 
capacity in n.11ich it sues. I t  is establislied by the decisions that  the 
board, as well as its individual members, may be liabls for negligence, 
Lcctry z3. C'ornrs., suprrr, but the pleadings are not caf)t in this double 
mold. 

Thtlre was a directed verdict on the first three issues. The defendant's 
appeal brings in question the correctness of this ruling. Without under- 
taking to detail the evidence, it is enough to say, (1 )  the defendant 
Jawis  and her husband, who was then liring, were mads parties defend- 
ant, as nonpetitioners, to the original proceeding brought to establish 
the district, ( 2 )  the first assessment has alrcady been pid-tliis action 
being to foreclose the seco~ld assessn~ent, and (3 )  tlie validity of the 
distrivt has heretofore been adjudicated in the case of Alspnngk 2.. 

Cotnrs., 197 S. C., 776, 147 S. E., 913. I t  is not perce ved wherein the 
result upon the first four issues should be disturbed. X o  fatal  error in 
this rcspect has been made to appear. At  any rate, i t  would seem that  
the appealing defenclant is either estopped, L u m b e r  ('0. v. D r a i ~ ~ t r g c  
C'oinrs., 174 X. C., 647, 94 S. E., 457; E a f o n  v. G'radcd School,  184 
N. C.. 471, 114 S. E., 680, or is in no position to quesiion the validity 
of the district on the present record. C. S., 5352 and 5353. 

On  plaintiff's appeal, reversed. 
On defendant's appeal. no error. 
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(Filed 0 Jmne, 1037.) 

1. Appeal and Error 3 43e- 
On appeal from judgmc'nt of noi~snit, the e~iclcnce n n ~ s t  be consitlcretl 

in the light most f :~voral~lc  to plnintiff in order to iletcrinine wlietlm it  
1vi1s hnfficient to 1 ) ~  wl)mitted to the jury. 

3. Banks and Ranking # 16-Liabilit~ of transferor of bank stock. 
111 ortlrr for :r tr.:~~isftlror of I~unli stock to escape the statutory 1i:lbility 

tl~t~reon. the tr:lnsft,r ilnlvt Iw ni;~tlc. to pc.rson of :ig':.c ~~revioirs to ally 
dt>f;1111t 11g the 1 ~ 1 1 1 i .  : I J I I I  in gw(1 f:1it11 ;1in(1 witlro~rt i n t t ~ l ~ t  to ev:lde the 
statiltorg l i ;~l~i l i ty ,  iutei~t  and good fnitll to I)e tletrrlnincd by snrroiinldiirg 
circ~~mstances. 

3. S:~nie-fih%enc*e held fora injury on issue of transferor's liability. 
I:ritlc~nce that the owner of bank stocli tmnsferretl same, without cow 

sit1er:rtioir. to his son. wlio was of :1ge bnt was ~ r i t h o ~ r t  property, six tl:\ys 
after the only other. conlmercial bani; in the city closed its doors for 
liclnitlatioi~, i s  Irc,ld s~ifticient to 11c s11t)rnittecl to the jury in a suit to s1111- 
ject the tmnsferor to the statutory liability. 

4. Smne-Presumption arising from transfcr of stock within GO days prior 
to suspension rclatcs to closing for liquidation and not to bank holiday. 

'I'lie l)rii~rcc ftrcic, prcwunption of intent to evade the statutory liability 
011 1):1111i sto(.li arisillg from the transfer of the stocli witliin sistg daj-s 
ltrior to thc s~ i . s l~c~~~s ion  of the b:anlr. S. C. Code, 210 (cli, wo11ld seem t o  
rcslntc to the c l o s i ~ ~ g  of the bank f i ~ r  litlnidntion :rnd proceedings to clnforce 
tllc. st;ltntorg linltility of stor~1;hulders r:rthcr thnn to its snspei~sion and 
rc~ol)c~~~iily 1111clvr ;I restric.tet1 Insis iultlcr ell. 320. IJublic T,nrs of 1933. niid 
111(~ ordcrs of thc Coninlissioner of Bnnlrs l~ursnant  tliereto. 

, ~ P I ' E  ir, by plaintiff f ~ o m  . t rn rc l ronq ,  J . ,  a t  F e b r u a r y  Term,  1937, of 
GUILFOHD. K C T C ~ Y ~ .  

*lction to  subject tlefcnclant to stockholders' l iability on cer tain <hares 

of stock i n  thc. S-ortll Carol ina B a n k  & Trus t  Company. 
- \ t  tlitl close of the e1 irl(3nce n ~ o t i o n  for  jutlgrrmlt of noilruit n a i  sl1.- 

tained, and  f r o m  judgl i l~n t  Clismi~sillg the action plaintiff appealed. 

D ~ r r s ,  J .  The allowance of defendant's motion f o r  judgment of 

nonsuit requires consideration of the  c r ide~ice  in the  light most favorable 
to  the  plaintiff to determine wlletller it n-as sufficient to  n a r r a n t  sub- 
mis3ion to the  jury.  
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Tlic evidence tended to show t h a t  defendant lvas the  fo rmer  o w i e r  of 
240 sliares of tlic stock of tlic Sort11 Carol ina Dank  & T r u s t  Company, 
and t h a t  on 1.5 February .  1933, lie t ransferred the stock to his son, 
Julia11 P. Clark,  aged 24, witliout conqitlcration, the son owning no prop- 
e r ty  clsccpt a .11ial1 a m o ~ ~ l i t  of personalty. I t  also a p p a r e d  i n  evidence 
tha t  on 9 Febrnary ,  1033, Tni tcr l  Dank  & T r u s t  Company,  tlie only 
otlicr c o ~ i ~ ~ i : r r c i a l  b a ~ i k  i n  Greensboro. closed its door. and  naq  taken 
o w r  hy tlie Conlmissioner of Bank. f o r  the purpose of liquidation. I t  
\\-as atlnlittctl tha t  on 3 ?rIarcli. 1933, witlitlran-als f i m n  tlie Tort11 ('am- 
linn 13nnk & 'I'rn,t Conipany n e w  limited to f i w  per  cen t ;  t h a t  the bank 
ob~crvct l  the  bailking holiday 4 M a r c h  to S March ,  1333, pursuan t  to  
clmptcr 120, Pnl) l ic  Laws of 1033, and  t h r  order5 of the C'o~iimissio~ler 
of Banks, a i d  tiid not rcol)cn t l icrcfrol~i  fo r  ~ ~ n r r s t r i c t c t l  buqillcw, al- 
tliougli i t  did scopcli a t  tlie cntl of said banking holiday under  the terms 
nntl ~ x o \ i s i o n <  of tllc o r d ~ r s  of the  Conlmis4oncr  of Banks,  and re- 
n i a i ~ l t d  opcli fo r  ,iucli rc.strictcd buiiness as  n as permiti ed by the orders 
of tlic ('oniliiii,iolicr of B a n k i  unt i l  20 May,  n l icn  the Commiisioner of 
13anki took p o s ~ ~ ~ s i o l l  of the bank f o r  the  purpose of liquitlation, pnr-  
s11:11it to tlic ~)rovisiolis of tlle s ta tute  relat ing to  inso lwut  hank., and on 
21 tJullc, 1933, l c ~ i c d  a s ~ e w t i m t  equal to  the  stock liability of each 
stocklioltler ill the bank, and  filctl tlic assewnent  roll ill tllc office of the  
clcrk of tlie Superior  Court,  uiitler authori ty  of C. S., 21s ( c ) ,  (13). 

'1'1ir t ran \ fc r  of hank qtock, to be effective against crcditorz of the 
bank, ~ i i l ~ s t  1)c nintle i n  good faitli  a d  n i t l i o ~ ~ t  i ~ i t c n t  to  elat lc  liability 
as  n etocklioltlc~~, to a p r r ~ o i i  of ful l  age and prc\-ious to a n y  default i n  
tlic p : ~ y ~ ~ i e ~ i t  of a tlcl)t by t l ~ c  1)ank. ('. S.. 210 ((1). Tl i r  qucct io~l  of 
ilitclit ant1 good f a i t h  11111-t 1)c tlctcrnii~icd by tlic s w r  nmding circmii- 

r 7 stanrcq. Ill(, fact  tha t  tlic tlrfcntlalit tran.fi.i.rctl his itock to lii. in.01- 
w l i t  soli witliout consitlcration, and tliat this was tloiic s i s  tlars a f te r  
tlic olily otlicr co~iiiiicrcial bank i n  tlie city Iintl failed a ~ l t l  1)ccli taken 
o w r  f o r  liqnitlation by  the  ( " o ~ n ~ n i s s i o n c r  of Banks, 11-onltl. n c  think,  
c o n s t i t ~ ~ t c  so~l~c '  c v i d ~ ~ i t ~ ~  11cari1ig on the question of t l i ~  p ~ ~ r p o s e  of the 
t rans f r r  nntl be w>ccl)tible of the  reasonable i n f e r e ~ w c  liat i t  n.as tloilc 

tllc s ~ ~ s p ~ u s i o n  of tlic bank, and was tlicwforc prit~lci ftrc'ic~ ?I-itlclice tliat 
t l ~ c  asnig~i~iiclit  n-as n~nt le  ~ i t l i  knoll-ledge of the  insolrency of the bank 
ant1 with intcnt  to  c rade  the stockholders' l i a l~ i l i ty .  C. S., 210 (cl). 
JYllile the n.ord ( ( s ~ ~ ~ p e n s i o n "  ih o r d i ~ i a r i l y  dc~fiiied as  a "temporary stop," 
a "teniporary delay. interrupt ion,  or cewation." and a ;  to co~illiiercial 
institution<, so~iictiliies, "bl14licss failure,) '  yet taken il tlie eo~nicct ion 
ill ~yliicli  i t  is used i n  the statute, the  referonce is to hank  stockliolders' 
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STATE v. JOEIK FOLGER. 

( Filcd 9 June, 1037. ) 

.~ntolllobiles # 31-Driving automobile without due  caution a t  speed o r  in 
manner  endangering persons of property constitutes reckless d r i ~ i n g .  

A tlcfr~iitlarit is gc~ilty nirder S. (1. Code. 2621 (4.?), if he clrircs an 
nutoinc~l~ile oil n plil~lie 1iigll~1-:-ny ~ ~ i t h o n t  due caution mid c4ircums]~eetiw 
and a t  n speed or in :I mnnucr so as to e11d:inger or bc likely to ~ndnngcr  
:my 1)rsrsou or 1)roperty. and. a11 iiistrnctioii that 11e ~~-onl i l  bc guilty under 
this section if lie tlrore ~u! ar~tu~nol~i le  wit11011t due cantion a11d eirc11111- 
spt~ctiuii, or at n sl~ecd or in  a innliner so as  to  endangc'r or lw l ikr ly  t o  
entl:~nger any person or 11ropertr is r~r r rq ib le  error ns f:~ililig to iric111(1~ 
all the facts constitnting the statutory offciisr. 

A \ ~ ~ ' ~ . ~ ~  by tlcfentlant f rom .-l rrn t i  roriy, J., a t  Dcrcwbcr Tcrni,  19::G. 
of FORSITII. S e n  trial.  

T h e  dcfrmlant  n-as tried i n  the  Superior  Court  of For.yth ('oinlty on 
a crimiiial TI a r r a n t  i-,iilecl by  the  ~ l n m i c i p l  court of the city of K i n ~ t o r i -  
Salem, S. ('., i n  n Iiich it  n as (~li:11.pi1(1 tha t  "tlie dcfcntlant, J o h n  Folger, 
on or  about 1 6  ,June, 1926, n i th i l l  the  corporate limit. of tlie r i t y  of 
lVi l l~ to~l -S : r l t~n~ ,  did u ~ i l a n f u l l y  and  n i l l fu l ly  operate a nlotor whic le  
upon a public higllwny i n  a clangcmus ant1 reckless illnllner, cnrele,.ly 
and hwdlcsi ly  i n  n i l lful ant1 n nnton d i w g a r d  of the rights and safety 
of other>, o r  ni t l iout  due caution and  circurrispcction and a t  a s1,eed or 
i n  a lnalincr 50 a. to  cntlangc~r tlle l)er>on- and 11ropert~-  of otllerb again-t 
tlie s t w t ~ ~ t e  i n  such c a , c ~  iilacle am1 pro1 idcd." 
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A t  the trial, the evidence for the State tended to s h o ~ r  that  between 
4 and 5 o'clock, during the afternoon of I 6  June,  1936, the defendant 
drove an  automobile along Four th  Street in the city of Winston-Salem, 
and into the intersection of said street with Patterson Avenue, a t  a speed 
of 40 to 50 miles per hour, and collided with an  automobile driven by 
Clyde Myers on Patterson *\venue, into said intersection a t  a speed in 
excesj of 50 miles per hour. 

The evidence for the defendant tended to show tha -  before entering 
into the intersection of Fourth Street and Patterson A ~ e n u e ,  the defend- 
ant  stopped his automobile, and looked in both directions along Patterson 
Avenue, and because of tall buildings located on said avenue, did not 
see the automobile driven by Clyde Myers along said a.:enue, and there- 
after entered said intersection; and that  the collision b e t ~ e e n  the auto- 
mobile driven by the defendant and the automobile ~ l r i r e n  by Clyde 
Myers was caused by the negligence of Clyde Myers in entering the inter- 
section a t  an  exressive rate of speed, and without giving warning of his 
approach to said intersection. 

The court in its charge instructed the jury as follo\rs: 
"Sow, the court charges you that  if the State has satisfied you beyond 

a reasonable doubt that  the defendant drove his automobile upon a 
public highway or street in the city of Tinston-Salem, a t  the time and 
place alleged, carelessly-that is, without due care or reasonable care, 
and heedlessly-that is, without reasonable heed, and in willful and 
wanton disregard of the rights or safety of others, that  is, in an  inten- 
tional or reckless disregard of the rights and safety of others-then he 
would be guilty of reckless driving;  (or  if the State has satisfied you 
from all the evidence in this case .that the defendant o ~ e r a t e d  his auto- 
mobile upon a public highway or street of the city of TVinston-Saleni 
~vithout due caution and circumspection, or  a t  a speed, or i n  a manner 
so as to endanger or be likely to endanger any person or property on 
the public street, then and in that  event, if you so find t~eyond a reason- 
able doubt, from the evidence, i t  mould be your duty to convict the 
defendant of reckless driving as charged in the ~ r a r r a n t  ). 

The defendant duly excepted to that  portion of the foregoing instruc- 
tion which is included in parentheses. 

The jury returned a verdict of guilty. From judgm?nt that  he pay 
a fine of twenty-fire dollars and one-half the costs of the action, the 
defendant appealed to the Supreme Court, assigning errors in the trial. 

Attorney-General  Seatcell and  Assis tant  At torney-Ger~eral  iVclUullan 
for t h e  S ta te .  

Folger  Le. Folger  for de fendan t .  
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C O K S ~ R ,  J .  The defendant lvas charged with a ~ i o l a t i o n  of a statute 
which reads as fo l lom : 

"Any person who drives any vehicle upon a highway carelessly and 
l~eedlessly in a willful or TT-anton t l i~regard of the rights or safety of 
others. or without due caution and eircumsl)ection and at a speed or in 
a manner so as to endanger or be likely to endanger any p e r ~ o n  or prop- 
erty, shall be guilty of reckless driring, and upon conviction shall be 
puniihed as provided in section 60 of this act." Section 3, chapter 145, 
Public L a n s  of Kor th  Carolina, 1 9 2 i ;  S. C. Code of 1935, section 
2621 (45).  

Under this statute, a person is guilty of reckless driving (1) if he 
drives an  autonlobile on a puhlic highway in thiq State, carelessly and 
heedlessly, in a v,iIlful or wanton disregard of the rights or safety of 
others, or ( 2 )  if he drives an  automohilc on a public high\vay in this 
State without due caution and circun~speetion and a t  a speed or in a 
manner so as to endanger or he likely to endanger any person or 
property. 

A t  the tr ial  of this action the court instructed the jury as follows: 
"If the State has satisfied you from all the evidence in this case that  

the defendant operated his automobile upon a public highway or street 
in the city of Winqton-Salem without due caution and circun~speetion, or. 
a t  a speed, or in a 111an11er so as to endanger or be likely to endanger any 
person or property on the public street, then and in that  event, if you 
so find begond a reasonable doubt, from the euidence, i t  will be your 
d u t ~  to convict the defendant of reckless driving as charged in the 
warrant." 

There is error in thi? instruction, for which the defendant is entitled 
to a new trial. The jury should have been instructed that  if they were 
satisfied beyond a rea~oiiable doubt, by the evidence, that  the deftnclant 
operated his autonlobile on a public llighway or street in the city of 
X7inston-Salem, v-ithout due caution and circumspection rtntl at  a speed 
or in a nlaililer so a i  to endanger or be likely to endanger any person or 
property on said public highway or street, then and in that  event it 
would be their duty to convict the defendant of reckless driving, as 
charged in  the warrant. Where the defendant in a criminal action is 

u 

charged with a statutory crime, it is incumbent on the State to satisfy 
the jury beyond a reasonable doubt, by the eridence, of all the facts 
which constitute the crime as defined by the statute. 

The defendant is entitled to a new trial. I t  is so ordered. 
New trial. 
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diction of thc~ Sc~: i t l : r  c o l ~ r t ,  allel t h a t  t l lcrc~l 'o~c 11e and  tlrcs l)l:~i~ltiff '  \ \ Y > I Y  

nntl :ire iiot 1~g:rIIy 111ar1~ic~tl to c>ac.li otl~clr. 
1-1)on issucs snl)~iiit tctl ,  tlic ,jlwy r c w t l c ~ ~ t l  tlio fol lon. i~:g vczrt1ic.t : 
"1. T:IS tlicre a ccr(woiiy of 111nrringe l ~ c r f o r n l t d  I)c,tn-c~xil tlw l~ l : i i~ l -  

tiff :111tl tl(1ftmtl:111t 011 2:; t J n ~ i u n r ~ - .  1926 ,  i n  arcwrcl:i~icc~ \\-it11 tlrc foriliali- 
tics 1 1 1 w ~ r i h l  11y 1:i~v ? A \ ~ i s ~ w r  : 'Yes' 

(L.) -. 1)id tllc t lct 'c~ntl:i~~t,  a t  tiic, tiilrcl of . : r i l l  c0ontixct of 111:1rringt>. then 
llavc n l i \ - i~ig wife. n ~ ) r c w t l i ~ ~ g  ~ i~a l . r i : igc~ ,  ; i>  : r l log~~I  i l l  tlw ; i l~ .~n .c r !  
*\11sr\.,2r : 

"3. I>id tlic tlcfc~itlalit :~bni i t lo~l  tlic> 1)1:1i11tiff, a s  :~l logc~l  i l l  t l i ~  cwri- 
p l a i ~ ~ t  ! A\iiswer : 'YCS.' .' 

I t  :i11pc:1rcd fro111 tli? cvid(wcc of tl~cl ( l~d 'o i~( l : r~~t   ti^ t t 1 1 ~  d(~ftw11a11t 
, J o l ~ n  G. 1\I~Il i t?-rc ,  t11cw ant1 nor\. n rc~sitl(wt of Sort11 ( 'arolilln. nlarrictl  
(‘ern \V\'!-:rtt i n  1920, nut1 t h r t  t l ~ c w a f t c ~  t 1 1 ~  tlt4'c11el:rnt v -c~ i t  l o  tllc Stntcx 
of S(tvatl;l, fo r  tlic1 purlmsc of o1)tainiilg a d ivowc~ aiitl r e tu rn ing  to  
So13tli  C'aroliun, and ,  ilft('r i , ~ l i ~ a i l i i n g  i n  l i u a t l a  liinc n ~ o ~ l t l r s ,  > c c ~ ~ r c c l  
;I t l t ~ w c  of nl~sollite tli~orcnt. fro111 his  x i fv .  ('om, 011 2 S:ll)tcwl~i 'r .  1925;  
tha t  tlir Scva t la  tlivorcc W:IS b:~sctl I I ~ ~ I I  c w ~ s t r u c t i w  a o r ~ i w  ollly, anel 
110 l w r w ~ ~ n l  w r ~ i w  W:IS l ~ t l  111)on nor  pciic~r:rl a l ) l ) c ~ a r ; ~ ~ i c ~ c  c ~ i t c ~ c t l  
said (‘era J l r l ~ ~ t y r c ;  t h a t  tlc4c11tla1it i ~ i ~ ~ ~ i c d i : i t ( ~ I y  r c t ~ l r n c ~ l  to  Sort11 
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was no error in the instructions to the jury giren by tlie court below on 
the second issue. 

Other exceptions noted at the trial were not brought forward by the 
appeal and need not be conside~.ed. 

S o  error. 

STATE OF SORTH CAROLINA Ex REL. D. B. SWARISGES r .  
LEET POPLIT\'. 

(Filed 9 June, 1937.) 

Elections 18a-Validity of election may be attacked in quo warranto 
proceedings. 

The procedure of quo tca~mnto  is available to test the ralidity of elec- 
tions upon a proper showing, C. S., 870, and the contention that it is the 
duty of the county board of elections to determine the matter, n ~ i d  that 
the m1successf1i1 candidate is remitted solely to the s t~ tn tory  remedy, 
S. C .  Code, 5023, 5927, 5933, is untenable, the jurisdiction of the Superior 
Co~irts never having been relinquished. 

STACY. C .  J., and COXKOR, J., concur in result. 

, ~ P E E A L  by defendant from A l l ~ y ,  J., at  March Term, 1937, of WILKES. 
,Iffirmed. 

This is a q u o  ~clclrranto proceeding to t ry  title to the office of county 
romniissioner of Wilkes County, N. C. C. S., 860. 

The plaintiff obtained leare of the Attorney-General to bring these 
q u o  w n w a n f o  proceedings to t ry  title to the office of county comniissioner 
of TTTillies County, IT. C. C. S., 870. 

Almong other things, i t  is alleged in the complaint : "That tlie plaintiff 
is a resident and citizen of the county of Tl'ilkes and was such resident 
and citizen on, prior to, and since the general election held in Wilkes 
County on 3 Sorember ,  1936, and was a duly and l e g ~ l l y  nominated 
candidate on the Republican ticket for county commissioner of Wilkes 
County, and voted on in said election, and the defendant Leet Poplin is 
a rcsident and citizen of TTilkes County and was such citizen and resi- 
dent on, before, and since said election, and was a duly noininated candi- 
date for county commissioner of Wilkes County on the Democratic ticket, 
and voled on in said election. . . . That said election board in 
TYilkes County knew at the time that  it unlawfully, ~villfully, and fraud- 
ulently and with intent to deprive this plaintiff of his office by issuing 
said certificate, that  plaintiff had received in Rock Creek Township 441 
votes, and that  either the election officials of said t o ~ n s h i p ,  the election 
board, or someone under their control, had unlawfully, willfully, fraudu- 
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lentlp, and  wi th  intent  t o  depr i rc  this  plaintiff of his office, c h a l i g ~ ( ~  
plaintiff's r o t e  i n  said tonnsh ip  f r o m  411 to 311, and cll:rng~tl t l ~ c  ~ o t c  
of R. cy. Broek, candidate f o r  S ta te  Senate  i n  said tov nship, i n  tlic wnic  
manilcr, and a perusal of the  report of .aid tonnsl i ip  illon.. l~c,~oiltS a11 
d o u l ~ t  that  this  v a i  done, as  the inn1 of 100 xotei c2a*t fo r  othcv cinitli- 
datcs of the differeat 1)artiei n a s  not rrdcctetl in  t l l i~ T otv fo r  
this  plaintiff and saitl B. ('. Urork. T h a t  the saitl e lect ioi~ 1)o:lrd i n  
TT'ilkcci C'ounty knew a t  the t i n ~ e  tha t  i t  nnla\rful l j .  ni l l fnl lp ,  frautlu- 
Icutly, and  nit11 intent  to c l e p r i ~ c  this pIai11tiff of hi. ofice 117 iisuilic 
i a i t l  ccrtificante t h a t  the said election official, of T t7 i lk (~~  ( ' o u ~ i t p  Si:itl \{-ill- 
fully, uulan-fully, and f l~audulei l t ly  c a n w l  ant1 l)c~rrnittctl. a. plailltif?' 
is informed ant1 l w l i c ~ c i ,  morc t h a n  100 ~ o t c r s  to wgi i t c r  and  ~ o t c  
against this ljlaintiff, who n c w  t h m  upon tlic day of said cllection nntler 
31 y~a1.5 of' age, and  kiirw tha t  said vote5 were l x h g  illegally rait." 

T h e  defendant deniurred to  tlic complaint ou the  ground tha t  "the 
conlplaint docs not s ta te  facts  sufficient to  constitute a cau-c of :~ction." 
('. S., 511 ( 6 ) .  

T h e  court below rendered the  follon ing jndgmeut : "-lfter hearing thc 
argumt'iit of counscl and  coniidering fait1 demurre r  and  complniut,  thc 
court is of opinion that  this court h a i  jurisdiction of the  action, niid t h a t  
said com1)laint states a caure of action apainrt  the tlefcndant. It ib 
tllcrcforc ortlwed tha t  ia id demurre r  be and  the  same if  Ilerehy m c r -  
ruled. Fe l ix  E. Alley, J u d g e  presiding." 

T o  the foregoing judgnlcnt the  defendant excepted, aisigned erinor. and  
appealed to  the  Supreme Court.  

( '~ i x r t rox ,  J .  T h e  question f o r  deciiion i s :  Does the complaint i t a te  
factc sufficient to  constitute a cause of ac t ion?  MTe th ink  so. 

T h e  tlefenclant contends t h a t  under  the  law it is the  duty of tllc c o u i ~ t y  
board of electioni to  judicially determine the  result of the elwtion f rom 
the  report and  tabulation made  hy the  precinct officials. T h a t  the  ~rn- 
succebsful candidate m u i t  pursncl his s ta tutory remcdp. citing N. ('. 

Code, sections 5923, 5927, 5933, and  especially C. S.. 5923 ( 1 5 ) ,  ~ i h i c l ~  
reads as  fo l lo~vs :  " I t  shall be the d u t y  of the  S t a t e  Board of E l r c t i o l ~ s :  
( 1 5 )  'To have the  general  supervision over the  pr imaries  and  elections 
i n  the State, and  i t  shall have the  authori ty  to make  such reasonable 
rules and  regulations wi th  respect to  the conduct of pr imaries  and  elec- 
tions as  i t  m a y  deem advisable: P r o c ~ d ~ d ,  same shall not conflict wit11 
a n y  provisions of the law.' " 
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W e  th ink  t h e  decisions of th i s  Cour t  a r e  contrary t o  the  contentions 
of defendant. I n  U n r k r n t l e r  1%. Lnu ' r ence ,  190 N. C., 441 (442) ,  speak- 
ing  to  tlir  subject, we find : "One of the  chief purposes of pw z ~ v r r n n f o  
o r  a n  information i n  the na ture  of p r o  ~ c v r r n n t o  is to  t r y  the tit le to  a n  
office. T h i s  is  the  method prescribed f o r  settling a cant-orersy between 
r ival  c laimants  when one is  i n  possession of the  office under  a claim of 
riglit rind i n  the exercise of official functioils or the  performance of 
official dut ies;  and  the  jurisdiction of the Superior  C o u i t  i n  this  behalf 
has  never been abdicated i n  favor  of the  board of county canvassers or 
other  officers of a n  election. Rho t l e s  c. L o r r ,  193 N. C.. -169; J o h n s f o n  
2'. B o a r d  of E l e c t i o n s ,  172 S. C., 162, 167." S. c. Carter ,  194  S. C., 
293;  Bou l t l i u  a>. Dncis ,  197  S. C., '731; Btrrbee r .  L'omm:, of JT'nXe, 210 
N .  C., 717. 

I n  tlie present case f r a u d  is alleged. T h e  courts a r e  open to decide 
tliis issue i n  the  present action. I11 Art .  I ,  sec. 10, of tlie Coilst, of 
Sort11 Carol ina,  we find i t  wri t ten : "Alll elections ought  to be free." 
Our government is founded on the coilsent of the  governed. A f ree  
ballot and  a f a i r  count mus t  be held inviolable to preserve our  democ- 
racy. I n  some countries the  bullet settles disputes, i n  our  c o u r t r y  the 
ballot. 

F o r  the reasons given, the  judgment of tlie court below is  
Affirmed. 

STACY, C .  J., and  COKSOR, J., CO~ICUY i n  rrsul t .  

STATE r. G. 11. BROOKS. 

(Filed 9 June. 1937.) 

Crinhal  Law § 6la-Defendant must be present when judgment of 
corporal punishment is pronounced. 

I u  tliis prosrc~~tioli  for :~l~;~lidoliliie~it. ( l ~ f ~ n d i ~ l i t  ( w t ~ r e ~ l  a plrn of 17010 

r'otifclldcrc, ant1 an order was entered tlint tlefeiit1;mt pay : certain amount 
into court ~nontlily for the benefit of his uife  and children. Thereafter, 
11pon tlefnult, jndgnlent was entered in the absence of d r f ~ n d a n t  mid 
witliout liis knowledge, on liis original ple:~, qentencing defendant to tn.0 
ycurs on the roads, sentence to bc,gin 011 a stipnlntcd (lay 11111css defendnlit 
pnitl all matured installments under tlie prior order, hrcltI: The judg- 
lnel~t attempting to impose corporal pnllisliment, in the absence of deferid- 
: ~ n t ,  unless ilroided by co111~1i:11ice with the c*oliditions aliliesed, was roiil. 
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PETITION by G. 31. Brooks f o r  cerf iorcrri  as subi t i tute  f o r  appeal,  o r  i n  
the  i i a t u r ~  of a wri t  of e r ror  (,q. 1.. X o o r c ,  210 N. C'., 686) ,  filed origi- 
nally i n  the Supreme Court,  and  granted a t  t h r  S p r i n g  Term. 1007. 

STIC'I, (2. J. T h e  petitioner entered a plea of 11070 c o n i c ~ i t l c r e  a t  the 
Narc l i  Term, 1938, N a s h  Superior  Court ,  to  a n  illdictnlent cliarging 
him n itli abandoilment and  nonsupport of liis ~ v i f e  and  chilclren. C. S., 
7 ;  S. I .  l ? ,  1 . . 0 ,  1 1  S. E .  0 A11 order  nay  cntcrcti 
r c q u i r u ~ g  the defeiitlant to l )ay  into thc clerk', office fo r  the support and 
maliitenancae of his cliiltlren certaiii moiitldy stipulatecl a ~ i ~ o l m t h ,  11 11ic.11 
v e r e  la ter  i r~cwawt l ,  ant1 s ~ ~ b s r q u c . ~ i t l y  rcduccd to the u r ~ g i i ~ n l  ,urns. 
C. S., 4440. Defaul t  h a \  ing be(>li r i~ade  ill w i d  p a ) n ~ e n t i ,  J'udgmt>nt n a% 
entered a t  the 1)ecenlber T e r m ,  1036, upon the  t lcfent lant '~  original plea 
of tlolo t o ~ i f e i c t l c r c ,  without  his knoulcdgc or l)icscnce, as.ignlllg the 
defcritla~it to t n o  y a r s  on the road\,  "s(~iitence to 1)egin on tlie f i n t  (lay 
of the  first J a n t ~ a r y  Tcrni, 1937, Nail1 Superior  ( 'ourt,  unlri. i t  sllnll 
appear  tha t  the dcfc rdan t  has  paid into tlic ofice of the clerk of the 
Supcrior  C'ourt of N a s h  County all  matured  iilstallriients under the 
orticrs entered herein, and  has  1ikmi.c filed with w i d  clerk n bond i n  
the penal s11111 of $1,000, guaranteeing the p q n i e n t  of fu ture  illitall- 
inellti as  they n1atlu.e. I f  said condi t io~ i i  a r e  not coiilpliecl n ith. the11 
and i n  t h a t  e ~ e i l t  the clerk of the  Sul)erior Cour t  of S a s h  ('oulity is 
ordered and  directed to issue cupzc15 and commitnient and tile solicitor of 
tlie dihtrict i i  directed to take action to h a ~ e  the  ilefcndalit c s t r , ~ t l i t ~ t l  to 
tlie end tha t  the  scntci~ce llereiil imposed m a y  put into effect." 

T h e  validit) of this judgment, a t tempting to iil11)oic' eor1)oral puni ih-  
riient upon tllc defendant, uiilesi a1 oidctl by cw~iipliailcc, TI it11 tl~rl colidi- 
t i o m  annexed, i,i challenged on t n  o g r o n n t l ~  : Fi rs t ,  because elitered v i t h -  
out the knonledge or presence of tlw a c c ~ ~ w l ;  and,  secolldl~-, fo r  altcrmr- 
ti1 elless. Tlie first ground of the  c.hallcage n oulcl seem to be I alid, ant1 
TI ill be oustainetl on authori ty  of S. ( .  ( ' l i r ~ ~ r y ,  1.34 X. C'., 6%. 70 S. E., 
204. C'o114cratioli of the secolitl groluitl is p1*etermittc~l. See, h o w  
ever, Y. r .  PcrX iris, S d  S. C., 682 ; 1 ) r c n ~ 1  1 % .  12ttr?lea, 73 S. ('., 273;  
Hoqctloric 1 . .  II trgct lori i ,  PI0  X. C.. 164, IS5 S. E., 765, and  case, tllcre 
cited. Compare S. 1 ' .  l 7 i r k c r s ,  196 S. ('., 239, 145 8. E., 175. 

Speaking to the first ground of the cliallmge i n  thcl C'hc2rrj/ c i ~ c c ,  ~ u p r c ~ .  
I I o k c ,  J . ,  deliverillg the opinion of tlie ( 'ourt ,  s a i d :  "M71iil(~ our deci- 
sions l i a ~ e  established t h a t  i n  case of \r a i ~ c r  the 1)rewlc.e of the : rcc~i~cd  
is not necessary to  a valid t r i a l  and coilvictioii, all  of the au t l~or l t i es  here 
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and elsewliere, so f a r  as we have examined, are to the effect that  when a 
sentence, either in felonies less than capital or in misdenleanors, involves 
and iiicludes corporal punishment, the presence of the iiccused is essen- 
tial. Thus, in S. c. Pnylor, 89 S.  C., 540, dshe, J., delivering the 
opinion, said:  'But where the punishment is corporal, the prisoner must 
be present, as was held in Rex v. Duke,  IIolt. 399, where the prisoner was 
convicted of perjury, IIolf ,  C. J., saying: "Judgment cannot be given 
against any man in his absence for corporal punishnwnt; he must be 
present when it is done." ' " This accords with the gclneral statement 
of the law on the subject. 8 R. (3. L., 234: 16  C. J., 1292. 

F o r  the reason stated, the judgment entered a t  the December Term, 
1936, will be stricken out. 

Error.  

I N  THE MATTER OF AIRS. FLORESCE POPE JOSES. GUARDIAN OF 

WILLIAJI R. JOSES. 

(Filed 9 Jmne, 1937.) 

Insane Persons § O h I s s u e s  of fact raised by pleadings on claim on con- 
tract executed by incompetent while sane must be det'ermined by jury. 

Where the petition and answer on a claim against an incompetent's 
cslate arising upon an alleged contract executed by the incompetent while 
sane raises issues of fact mnd Ian-, and the cause is transferred by the 
clerk to tlie civil issue docket, the judge holding the courts of the district 
is without poxer to determine the matter nt chambers in another county, 
and tlie cause will be remanded to the county i11 which the action is pend- 
ing for determination of the issues according to law. 

,IPPF,AL by Hrs .  Florence Pope Jones, guardian, from ,In order entered 
by Killinms, J., at  Chambers in Hillsboro, N. C., 1 7  Ilecember, 1936. 
E r ro r  and remanded. 

Osctrr G. Barker for appellee.. 
Jns. R. Pnffon,  Jr., for nppellanf 

DEVIN, J. Under appointment by the clerk of the Scperior Court of 
Durham County, the appellant, Xrs .  Florence Pope Jones, duly qualified 
as guardian of the estate of her husband, Wm. R. Jones, who was a t  the 
time and still is insane and a patient in the State H o s ~ i t a l  a t  Raleigh. 
Subsequently, petition Jvas filed with the clerk of the Superior Court of 
Durham County on behalf of Xrs .  W. A. Couch and Mrs. A. C. Jones, 
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sister and mother of the ward, asking for an  order directing the guardian 
to make certain payments for the support of Mrs. A. C. Jones, now 75 
years of age, and residing and being cared for i n  the Old Ladies' Home 
in Durham, on allegations that  contract for that  purpose had been made 
by the ward while sane, and upon the additional ground of the depend- 
ence of the mother and the availability of sufficient funds for the purpose 
in the estate, under the provisions of C. S., 2296. The guardian answer- 
ing, denied that  any contract had been made by the ward for the support 
of his mother, or that  there were any funds of the estate available for  the 
purpose, denied that  the income of the ward's estate was more than suffi- 
cient to defray the cost of the ward's maintenance and the support of his 
wife. The guardian set up  the further defense that  the clerk of the 
court mas without power to determine a claim based upon the alleged 
contract of the ward, and that  the facts were not such as to bring the case 
within the prouisions of C. S., 2296, and that the issues raised must be 
decided by a jury. The clerk of the Superior Court of Durham County 
found that issues of fact were raised, and transferred the matter to the 
civil issue docket, under date of 4 December, 1936. There was no 
appeal from the order of the clerk to the judge. 

Thereafter, a t  the instance of petitioner, upon notice, the cause was 
heard by Judge Clawson Williams, holding the courts of the Tenth Judi -  
cial District, a t  chambers in Hillsboro, North Carolina, 1 7  December, 
1936. Judge Williams, from the petition and answer, found the facts 
substantially as alleged in the petition, and made an  order directing the 
payment of certain sums by the guardian for the support of Mrs. A. C. 
Jones. To this order the guardian excepted and appcaled to this Court. 

Considering only the question of procedure, me are of opinion, and so 
decide, on the record before us, that  the court below was without juris- 
diction a t  chambers in Orange County t o  determine the controverted 
issues raised by the petition and a n w e r  in a case pending in the Supe- 
rior Court of Durham County. Without deciding the other questions 
discussed on the argument, the cause is remanded to the Superior Court 
of Durham County for determination of the issues of law and fact raised 
by the pleadings. L e d b e t t w  1 % .  Plriner, 120 N .  C., 455; Lemly  v. Ellis, 
146 N. C'., 221; JI i l l s  .c. XcDnnie l ,  161 N. C., 112; Rpad  r .  Turner,  200 
N. C., 773; Hershey C ' o ~ p .  z>. B. E., 207 S. C., 122; C. S., 558. 

E r ro r  and remanded. 
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STATE v. FRED (MUTT) STEEL A N D  SAM JOKES. 

(Filed 9 June, 1037.) 
Criminal Law 8 80- 

Where defendant, convicted of a capital crime, fails tcl serre his case on 
appeal within the time allowed, and fails to request extension of time, his 
appeal will be dismissed on motion of the Attorney-General in the absence 
of error on the face of the record. 

APPEAL b y  defendants  f r o m  R o u s s e a u ,  J., a t  F e b r u a r y  Term,  1937, of 
MECRLENDURQ. Appeal  dismissed. 

Motion by the  S ta te  to  docket and  dismiss the defendants'  appeal.  

PEE CURIAAI. T h e  t iefel idant~ n e r c  charged i n  the  bill of indictment  
with Ihe murder  of one Clifford Fowler. T h e  j u r y  relurned a verdict 
of gui l ty  of murder  i n  the  first degree as  to  both defentlants, and there- 
upon r;cntcl~ce of death Tras pronouncetl. T h e  defeildants gave notice of 
appeal,  but  n o  case 011 appeal  liaq been s e r d  within t h e  t ime allowed 
by law, and  n o  request has  b e ~ n  madc  f o r  estensioii of the  time. 

T h e  Attorney-General m o w s  to dockct and dismiss tlie appeal.  Th is  
motion mus t  he alloncd, bnt according to the usual rnle  of this  Court; i n  
capi tal  cases, wc h a w  esnininctl the record to see if antr  e r ror  appears. 
I n  the  record n e  find no error .  

Appeal  dismissed. 

STATE r. MELVIN COGGIN. 

(Filed 9 June. 1037.) 
Criminal Law § 80- 

Where defendant, conricted of a capital crime, fails to serve his case 
on appeal within the time allowed, and fails to request cstension of time, 
hih appral will be disniissed on motion of the Attorney-General in the 
absence of error on the face of the record. 

- ~ P P E A L  by  defendant f r o m  F r i z z e l l e ,  J . ,  a t  N a r c h  Term, 1937, of 
NASH. Appea l  dismissed. 

Motion by t h e  S t a t e  to  docket and  dismiss the  defendant 's appeal.  

PER CURIBJI. T h e  defendant was charged i n  the  bill of indictment 
with the  murder  of H. J. Fogleman.  T h e  j u r y  returned a verdict of 
gui l ty  of murder  i n  the  first degree, and thereupon sentence of dea th  was 
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pronounced. Defendant gave notice of appeal, but no case on appeal 
has been served within the time allo\ved by the order of the court below, 
and no request has been made for extension of the time. 

The Attorney-General moles to docket and dismiss the appeal. This 
motion must be allowed, but according to the u r ~ ~ a l  rule of this Court in 
capital cases, n-e have examined the record to ice if any error appears. 
I n  the record we find no error. 

.Ippeal dismi~sed.  

1. Evidence 9 .?&Held: Proper foundation was laic1 for admission of 
irrondnq c.virlcnrr of lost records. 

,\ fin~ling 1)s the  conrt ,  snpportcd by rvitlencc'. t11;lt jntlici;~l rc,cwrtls 
re1i~v:int to tlic i s s~ ie  lmil Iwcn lost in moving the: c o u ~ ~ t y  officcs to :r riew 
coiirthonsc~. ;tlrtl c o ~ ~ l t l  not Lw found 11po11 tliligcilt s t~ :~ rch ,  i s  hr1d snWcitwt 
foundntioii for  tllr ;~ t ln~ i s s ion  in cvidc111ce of copies of thc  records estnb- 
lislird 1)s n fiiitling of the  coilrt to 11e t rue  copies of tllcx origirlnls. 

2. Honrectead 9 8- 
The  11omrhtc~:rd e x e m ~ t i o n  will be ~ n f o r c e d  whci~c'rer puhsil~lc. alld 

waivers thereof a r c  regartled nit11 tii<favor. 

3. Appeal and Error a 4.5:~- 

Where jnry t r ia l  is  w:~ived, t he  findings of fact 1r.v the court. nhon  
s l ~ p p o r t ~ l  1)s con~ l~c tcn t  evidence, a r e  a s  conclusirtx a s  t l ~ e  rc>rdic8t of n 
.j11r>-, 

1. Homcstci~d +Pindings hcld to %upport .judgn~ent that defendant had 
nai\cd his holnestcad right in surplns after forec1osu1.e. 
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not have the motion for allotment of homestead placed on the motion 
docket until ten years after the motion was made. Held:  The facts sup- 
port the judgment of the court that defendant had waived his right to 
homestead in the surplus after foreclosure by failing to assert same, and 
evidence of the proceedings in the action on the money demand was com- 
petent on the question of waiver. 

DEVIN, J., dissenting. 
CONSOR, J., concurs in dissent. 

APPEAL by X. A. Price, morant, from 811ey, J., at  September Term, 
1936, of CATAWBA. Affirmed. 

This is a motion, filed 15  July,  1925, by defendant K. A. Pricc, in 
a civil action entitled "P. D. Pence e. K. LL Price, W. W. Burns, and 
G. R. Wootten," for allotment of his homestead from the proceeds of 
sale of his real estate, which was sold under judgment of foreclosure by 
Chas. TV. Bagby, commissioner. The parties agreed to waive a jury 
trial, substituting therefor the judge presiding, to find the facts. 

The facts found and judgment are as follo~vs : '(This cause coming on 
to be heard upon motion made by defendant K. -1. Price, on 15 July ,  
1925, for the allotment of a homestead in the premises described in the 
complaint or in the proceeds derived from the sale thcreof, and it  ha^-ing 
been agreed that  tlie court ~ h o u l d  find tlie facts, the court finds the fol- 
loving facts : 

"1. That  a t  N a y  Term, 1924, in the case of P. D. Pence against K. A. 
Price, TT. W. I h r n s ,  and G. R. Wootten, which action was for fore- 
closure of a mortgage given by defendant Price to plaintiff upon the 
lands described in  the pleadings, a judgment was rende-ed in favor of 
plaintiff and against defendant for $4,021.72, and interest on $3,400 
from 5 May, 1924; and that  by the terms of said judgment Chas. IT. 
Bagby was appointed a commissioner to make a sale of the real estate; 
and i t  was further adjudged that  'said real &ate is sub-ect to sale and 
hereby ordered to be sold for the satisfaction of the judgment now ren- 
dered in favor of tlie plaintiff, for  the settlement and discharge of the 
W. W. Burns note and mortgage now held b ~ -  G. R. Wool ten for $2,500, 
and all unpaid interest thereon, and after these for the satisfaction of 
any other claims which may constitute a lien upon the property in order 
of their priority.' 

"2. There was no appeal from said judgment; and the defendant 
Price had filed no answer and had made no demand prior thereto for a 
homestmd in the lands or the proceeds to be derived from a sale thereof. 

"3. That  prior to the N a y  Term, 1924, and subsequent to the execu- 
tion, delivery, and registration by I(. A. Price of the mortgage to W. W. 
Burns i ~ n d  of the mortgage to P. D. Pence, a judgment was duly ren- 
dered and docketed in  the office of the clerk of the Superior Court of 
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Catawba County, North Carolina, in favor of H. M. Price and against 
K. A. Price for $7,356.20, interest and costs. 

"4. That  on 26 June, 1924, after due and legal advertisement, the 
commissioner sold a t  public auction the property in  accordance ~i - i th  the 
terms of the judgment, when and where G. R .  Wootten became the last 
and highest bidder a t  the price of $15,000. 

"5. That  the original papers in this cause cannot, after diligent search. 
be found in the office of the clerk of the Superior Court, and thc same 
appear to ha re  been lost or misplaced during tlie moving of the county 
offices a t  the time the new col~rtliouse \ \as constructed; and the court 
finds that Exhibit ,I, hereto a t tac l id ,  is a true and correct copy of tlie 
report of sale by the commissioner. 

"6. That  a t  the Ju ly  Term, 1924. of C'atawha Superior ('ourt. thc 
court, at the r e q n c ~ t  of dcfmdant I<. iL Price, granted him additional 
time within n hicli to secure an increased bid, n ith the ~inderi tanding 
that the court, a t  the expiration of said time, could enter judgment of 
confirmation or order a resale out of term and out of the district. 

"7.  That thereafter, in .inguit, 192-1, hi5 IIonor, Judge 7V. F. Hard-  
ing-the judge holding the courts of the district-approled the ortlcr of 
confirmation signed bv9tlle clerk of the Superior ('onrt of C'atavha 
C'omlt~ on I1 July,  1924;  that said jutlgmcnt of cwnfim~ation callnot be 
fountl, after diligent search, and that Exhibit I3, l~ercto attac'hed, except- 
ing the date of approral, i i  a truc and corrcct col)) thercof. S o  appeal 
v a s  taken by defendant 1'ric.c from thls jutlgr~ietit of confirmation, 
although it esprescly pro\ i(lct1 that the ( ' ommi~~ionc r ' s  deed ' h l l  foi- 
eyer eitop the said K. AL Price fro111 claiming ally title, intcie,t, or 
equity in or to wit1 property 1)) w a w n  of the fac't that (;. R. \\Toottcln, 
thc ovncr  of tlic judgment and otllcr liens against the property, 1)ecnriie 
the last and higheit bidder, and for any and all other rcxasoni arising 
prior to tlie signing of this judgment: "That tlie comrnissioncr is 
directed to recclle tlie pure11a.c 111oi1c.y and to d i s b ~ m e  tlicl iame in ac- 
cordance with the ternis of the prior judgment." ' 

"8. Thereafter, the commicsionrr filed his report of receipts and dis- 
bursements, which n7ai duly audited and recorded in the official records 
in the office of the clerk of the Superior Court of C'atawba County, 
Kor th  Carolina; that  this report, after setting forth in detail the pay- 
ment of the Felice and Burns mortgages and various other items of 
disbursements, contains the following: 'This leaves a balance of 
$6,873.60 uncredited. 1 1 0 7 7  el er, X r .  G. H. Wootten, the purchaser of 
the property, is the owner of a judgnlent against K. A. Price, the former 
owner of the property, for  the sum of $7356.20. Tliere is also a jndg- 
ment in the case of "J. T. IIorney I * .  K. A. Price" for about $1,100, 
which judgment states i t  is a lien on the property I sold. I am author- 
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ized to make proper credit on the $7,356.20 judgment, when the "J. T. 
Horney v. Price7' case is finally settled. As both j u d ~ m e n t s  are now 
liens upon tlie property, and as K. A. Price will have ilclthing coming to 
him in either event, I have not required the purchaser to pay me the 
$6,873.60.' 

"That in the judgment of the Superior Court in 'Horney 0. Price,' 
i t  was set out that  the judgmerit was effective from the time of filing of 
notice of l is pendors, wliicli niade it effective prior to the judgment in 
'H. M. Price 1:. K. A. Price,' and G. R. Wootten and I<. A1. Price 
appealed therefrom. 

"9. I n  June,  1925, the case of 'J. T.  IIorney c. I<. ,I. Price' was 
decided by the Supreme Court of S o r t h  Carolina, reported in 189 S. C., 
Sd0, and it was held that the ISorney judgment did not constitute a 
special lien u d e r  the lis pendcns  statute. 

"10. Thereafter, on 15 July,  1925, the defendant K. .I. Price, in the 
case of 'P. D. Pence v. K. A. I'rice, W. W. Burns, and 13. R. Wootten,' 
~iiacle a motion in open court for the allotment of his h2mestead in the 
premises or in the procecds derived from tlic sale thereof. 

"11. That  aftcr tlie decision of tlie Snpveirie Court in the ease of 
' J .  T. Horney c. K. ,I. Price,' and af tcr  tlie iliaicing of the liomcstead 
motio~i on 15 July,  1925, the conin~issio~ier caused the judgliient i n  the 
case of 'l1, X. L'rice c.  K. A. Price' to be credited wi:h all proceeds, 
excepting $1,000 of the sale remaining after the payment of costs, tax 
liens, and tlir aniount due oil the I'ence and Curlis mortgages, and also 
wrote on the jutlgniciit docket, in substance, the following: 'A credit of 
$1,000 is being witlllield perlding disposition of  notion by defendant 
I(. A. I'rice for holiiestead.' 

"12. That  from the time of making the motion for l~omestead until 
about one year ago, the defendant I(. A. Price made no further efiort to 
have his honicstead allotted, arid that  a t  said time he caused the action to 
be placed on tlie motion docket. 

"Up011 the foregoing facts, i t  is ordered a i d  adjudged that the defend- 
ant  I<. A. I'rice has waived, and is estop1)ctl from clain~ing, his home- 
stead rights, and that lie is not entitled to a lionlcstead in the lands or in 
ally part of the proccecls derived from the ,sale thereof; and that tlie 
comlnissioner is authorized to enter nil additional credit of $1,000, as of 
25 &Iugust, 1924, upon the judglncsnt of '11. 11. l'rice v .  li. *L, l'rice.' 
It is further ordered tlint tlic costs of this action, including t l ~ c  r c c o ~ d i l i ~  
of this judglnent, be tased against K. A. L'rice. 

"The parties, ill o11cn cowt,  a t  Septenlbcr Terni, 1936, agreed that tlie 
dccision of the court hcrein all0 it; findings of fact could be  mad^ a i d  
s ig l ld  out of tern1 ant1 out of the tlistlsict 3.: of Septenih?r Terjr~,  
This 30 S(:ptc~lll)cr, l!l:$G. FELIX IE. ,~LI,I:Y, 

.lutJ,ye Presitlitlg." 
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T o  the foregoing findings of fact and judgment, K. A. Price, movant, 
excepted, assigned error, and appealed to the Supreme Court. 

C. D. Swi f t ,  Bailey Patrick, and  It'. A. Self f o r  r e s p o n d ~ n t s .  
X. H. Y o u n t  for  movant .  

CLARKSON, J. The movant, K. A. Price, excepted and assigned error 
(which we cannot sustain) to certain evidence as to lost records and the 
controversy in the case of "IIorney 2.. Price." VTe think the foundation 
was properly laid for the evidence as to lost records and the evidence as 
to the "Homey case" was rslrv:~nt and rnatcrial on the question of 
waixer. TTe think the only serious question on this record is : Did K. A. 
Price 11 air e his right to honiestcad exemption? TTe think he did. 

The homestead exemption 1s a favorite of the law and the right will 
be sustained ~vhenerer it is poi~ih le  to do so, hut it can be \mired and 
released and thus made ineffective. 

I t  was agreed that  the court below might find the facts. 
I t  is \I ell wttletl that n here a jury trial is n n i ~  cd the findings of fact, 

supported by e\itleiice, by the court are a. sonclusir-e 011 ni nb if the 
facts were found hy a jury. 

111 regard to homeitcad txeniptions of morant K. -1. Price. the court 
below found as s fact tliat at May Tcrnl, 1921, an  actloll 11acl been 
instituted again-t I<. A. P r i w  to fortclo-e a rertaiii mortgage given by 
him. At N a y  Term. 1'324, a juclgrrlcilt xab rendered against P ~ i c e .  It 
is found as a fact that  "Thcre is 110 apl)eal from said jlidgnient ; and tlie 
defrndant Price had filed no answer and hat1 made 110 dema~ld  prior 
thereto for a honiebtead in t l ~ e  land.: or  the ~ ~ r o c e r d i  to be derived fmnl  
a sale thereof." 
-1 judgment n a s  duly rendered agaimt Price confirming the sale. It 

is found a.: a fac t :  " S o  a ~ ) p r a l  n a s  taken hy dcfentlant Pricc from this 
judgrnent of confirniation. altllougli it exprehilv provided that the corn- 
n l i~ i ionrr ' s  deed 'shall forever cl.top the <aid T i .  *\. Price from clairning 
any title, interest, or equity in or to said property by reason of the fact 
that  G. R. TT'oottcn, the on.ner of the judgment and other liens against 
the property, liccanie the last and highest bidder, and for any and all 
other reasons arising prior to the signlng of this judgment: "That the 
comniissioncr is directed to receive the purchase money and to disburse 
the same in accordance nit11 the ternls of the prior judgment herein." ' " 

I t  is further found as a fact tliat ('Thereafter, on 15 July,  1925, the 
defendant K. A. Price, in the case of 'P. D. Pence 1 % .  K. ,I. Price, W. W. 
.Burns, and G. R. Wootten,' made a motion in open court for  the allot- 
ment of his honiestead in the premises or in the proceeds derived from 
the sale thereof." 
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This was nearly a year after final confirmation. "That from the time 
of making the motion for homestead until about one year ago, the de- 
fendant K. A. Price made no further effort to have his homestead 
allotted, and that  a t  said time he caused the action to be  laced on the 
motion docket." This was some ten years after tha t  K. ,\. Price made 
this motion. 

I n  Caudle c. N o r r i s ,  160 N .  C'., 168 ( l i l ) ,  is the following: "As con- 
tended by the learned counsel for plaintiffs, there is no such claim or 
plea of honlestead set up  in the answer of either Bryant Smith or Mollie 
Norris. It has been uniformly held by the Court that  in an  action to 
recover land. if the defendant desires to claim a homestead therein he 
should assert his rights by proper averment in the answer. V i l s o n  c. 
l'crylor, 08 B. C., 2i6. I n  the opinion the Court says: ' S o  issue in 
regard to the homestead was raised by the pleadings, and there mas no 
question in relation thereto, as appears fro& the Fecord, till after the 
verdict. Tlie issues are raised by the pleadings,' citing H i n s o n  v. 
Adr ian ,  92 S. C., 121. The Court further says: ' I n  all cases cited by 
counsel for the defendants, the c l a i n ~  to the homestead was presented by 
the pleadings.' This case has been cited and approved in a number of 
cases given in  the annotation edition of our reports, and is directly in 
point and determinative of this appeal." S l m m o n s  v .  dlcC1ullin, 163 
N. C., 409; U~cpl in  C o u n f y  u. Eiarrell, 105 N .  C., 4-15; Cheek 1;. It'alden, 
195 S. C., 758; Ftrrris v. IIendricLs, 196 S .  C. ,  439. 

I t  may be noted that  in the action "J. T. IIorney v. K. ,I. Price" is 
the following: '(Counsel a t  the same time stated that  in any further 
proceedings, either i n  this cause or any other cause affecting the property 
in  question, the defendant K. A. Price reserves his right a t  all times to 
seek the benefit of the Constitution i n  law for the preservation of his 
homestead rights in the lands, and defendant objects to the judgment 
tendered to the court and signed. To this judgment the defendant 
excepts and appeals to the Supreme Court. Notice given ii open court.,' 
This aplleal was never perfected. 

The judgment in  the "Horney case," entered a t  the September Term, 
1924, recites that  it is to be effective from the time of filing of lis potdens 
therein, 82 Narcli, 1083, and the commissioner .states that  the question of 
Dr .  Price's homestead was raised in  that  case. This n a s  prior to the 
filing of the present motion on 15 July,  1925. 

I n  Siwlmons c. ,IitC7illlrt, suprtr, at  p. 414, we find: "A regular judg- 
ment against him, dispo,ing of liis homestead, would not be void, or even 
irregular, but at most on11 erroneous, and to be corrected, if wrong, by 
appeal. X c L e o d  L\. G r a h a m ,  132 S. C., 473; Uenderson L .  ,lloore, 125 
N .  C., 383." S. C. I'rac. 8 Proc. in Civil Caqes (McIntoih),  see. 652, 
pp. 735-6. 
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Vnder the facts found, supported by competent evidence, we think the 
movant, K. A. Price, has lost his right to his homestead exemptions. 

F o r  the reasons given, the judgment of the court below is 
Affirmed. 

DEVIX, J., dissenting : I find myself unable to agree with the majority 
opinion holding that  the judgment debtor has waived his right to the 
homestead under the facti  of this caqe. 

The right of a debtor to the cseniption of his honicstc.ad from sale 
under execution or other final process, guaranteed by tlie C'onstitution, 
has been uniformly regarded as one peculiarly entitled to the protection 
of the court. The loss of the honlestead exemption is not favored by 
the law. C!. J., 931. 

I t  is settled law in this State that  a judgment debtor whose larid has 
been sold under a prior mortgage is entitled to a homestead in the sur- 
plus over the mortgage debt. 1Vi l sor~  1 1 .  Pcilfari, 87  S. C., 315; Lcuk c. 
Gay, 107 3. C., 468; illontclgur c. Bank, 118 K. C., 283; E'arris v. 
Henclricks, 196 S. C., 439. 

The only question presented in this case is nhetlier the judgment 
debtor has lost his right to homestead by waiver or estoppel. The facts 
as they appear from the record and findings of the judge below do not 
justify the conclusion that  the defendant debtor has x i  aivecl his consti- 
tutional right. The defendant's land lvas subject to tlie tv o principal 
liens of a mortgage and a judgment. The mortgage creditor instituted 
action to foreclose and no defense was interposed either as to the debt or 
the right to foreclose, and judgment of forec1osur;e xias entered and a 
commissioner named to sell. At the sale the land was purchased Ly 
G. R. Kootten, who was the owner of the debt secured, and also the 
assignee and owner of the judgment. 

The foreclosure judgment, after adjudging the debt and decreeing sale, 
provided : "Any clear balance in  his (commissioner's) hands shall be 
paid over to said K. A. Price. And the effect of this judgment and 
decision shall be to foreclose the said Price from any further equity or 
right of redemption in said land. And this cause is retained for such 
other and further orders as may be proper." 

The order confirming the sale directed the conirnissioiler to execute 
deed for the land to the purchaser free of all liens and equities, and 
decreed that  the deed should forever estop Price from claiming any title, 
interest, or equity in  said land, and the commissioner was directed to 
disburse the purchase money "ill accordance with ternis of prior judg- 
ment herein." 

The final report of the commissioner, dated 14 February, 1925, showed 
a surplus of $6,573 over the mortgage debt, and recited that  as there was 
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a pending action of "I-Ioraey c. Price," iiir.ol~ing an  asseried lien on the 
land, he was authorized to make the proper credit 011 the 'Wootten judg- 
ment when the "Horney case" was settled. The case of " H o r n r -  1 % .  

Price" finally resulted in decision that Tlor~wy had no specific lieii or1 

the land. As IIorney's judgment i11 that  caqe was subsequent to the 
TT'ootten judgment, i t  has no further relation to this case, except that  
refercncc was made i11 the appeal entries therein to Price's claim of 
homestcad in  the land. 

On 15 July,  1025, defendant I'rice filed in the cause a n ~ i t t e n  motion 
for the alloti~ient of liis honlestead in the surplus proceeds from the sale 
of his l:lnd, and the ~n inu te  docket of the court contains this ent ry :  
"JIotioii heretofore made and filed by I<. .I. Price for allotnleiit of his 
homei;tcad in  the purcl~ase nloiiey in the hands of Chai. TIT. Bagby, 
cominissioiier, orer and above the an~oun t  due for paymen; of the mort- 
gages, intrrest, and costs, was called and continued by the court for  fur -  
ther hearing." 

After the final decision of "Horney c. Price," and afrel the entry of 
the motion for l~omesteacl, the co~nruissioiier vaused the JYootten judg- 
ment to be credited with a11 procecd~ of talc after pagnient of mort- 
gage';, taxe., and credit of $1,000, arid entered on tlie judgment docket 
the following: ",I credit of $1,000 is being withheld pelding disposi- 
tion of motion bv defelitlant Price for homestt~ad." Thewafter  no fur-  
ther entry n-as made RS to the motion for homestead until it  was liearc1 
a t  Scpternber Term, 1036. The conrt helow found '(that from the time 
of nialiing the i i~o t io~ l  for hoinestcad m t i l  about one year ago the tlefend- 
ant made no further effort to hare  his lmnestead allotted, and that a t  
said time he caused the action to be placed on motion docket." 

Trlml 11ie facts recited, it was adjutlged that 11. ,I. Price ~r as "estopped 
fwnr claiming 11:s honli>ytcwtl rights"; that lie was not entitled to 11oinr~- 
stead in the S I I I ' P ~ ~ P ,  and the jutlgment thereupon authorized the conl- 
luissioucl. to enrcr an additioilal credit of $1,000 upon the T\'ootten juclg- 
mrnt.  I n  this I think there n as error. 

111 the last analrsiq, the facts <lion that  after the sale under fore- 
closure and nliile tlie surplus belonging to tlie mortgage debtor was still 
iii thc 1l;mds of tile comnlissioner ant1 uiiapplied, the judpnent debtor 
filed  notion for t l ~ e  allotment of his homestcad right t l~erein.  T l L  - 
motion was entered on tlie docket and continued for hearing by the court. 
The commissioner entered on tlie jutlgnient tloc~kct that tlw $1,000 fund 
was n itlilleld pending tlic dispo+itioii of' thi. n~otion. T11ci.e tlie matter 
restcd. I t   doe^ not nppear n.hethcr it was the fault of tlie plaintiff, 
defendant, or the court that it  n a s  not called for licariilg clarlier. The 
credltor quffwctl nothing hy the dclag, while thc drbtor ma;v have lost 
the income from the fund during that period. C'oncetling it j\as tlle 
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movant's du ty  to  pres5 his motion, he cannot  be held t o  have waived llis 
riglit to i t  h- peiniittlng it  to  ~ x m ~ a i i l  undisl)oicd of. l l i i  motion 
was still  pending i n  court anel c ~ u l i l  ~111: ha1 e l~eeii cliil~ose(l ot by sollie 
judg~iient  or order of the conrt.  l l ( l t l A ~  P. L - f l l i l i ( 5  ( 'o.,  210 X .  t ' . ,  312. 
,I< n a s  said i n  t h a t  cabe. " S o  htatute of I : l i~if :~t iol~ 1 x 1 1 ~  :~g:tiii't :I l l t ~ g : ~ i i t  
while his case is  peildilig i n  court." 

T h e  fac t  t h a t  defendant P r i c e  filed no anbv er to  the foreclosure snit 
and did not appeal  f ' ron~  tlie judgment callnot de1)rire liim of his coil- 
stitutiollnl right.  111 urckr to preserve hi,5 r ight  to lloi~tc~hte:~tl the clcl~tor 
is not  ~ w ~ u i r c d  to deny the ohligatiou or to al~llc'al f rom tlie judgiuent 
iiecl:lring the tlebt. T l ~ e  Constitution gnarantec,. to  liiiil the r ight  to  llis 
holiicsteud a i d  esc~ul , th  it  fro111 ,.ale under  esc.c.utioil o r  utller final 
proaJss. The  origillal j l ldgr im~t  only foreclosed l i i ~  r ight  of redemption 
i n  the itr,cc/, not to his hoil~e5te:rtl riglit i n  the strrliii~s. ? h  1)alarice 
fro111 lruceeds of forcclosnre .<ale n.a, ordered paid over to  the  defendant, 
zrilcl the jutlg~ticlit orclc~retl t l ~ c  cause rc~twiiietl f o r  f u r t h e r  orcle1.s. 

Tlie colifiritl i~tio~l jutlgnrelit directed the  d i s ' u ~ u ~ e m e n t  of the fund  '(in 
accordance v i t h  tlic teruis of the pr ior  (foreclosure) judgnlent." 

T h i s  conltl not 11e l~elcl to estop tlefendaiit thereafter  to  claini his ron- 
btitutioual r igh t  while the fund  iras still  not ful ly  tlisbursed slid while 
the : c~~lount  of his  lion~estead \\.as, a i d  still is, liclcl p e l d i n g  tlie clisposi- 
tioil of his motion for  l~oil~eateatl.  

r \ l h c  casts, cited i n  the opinion as aut1io:ity fo r  holding i t  n-as neces- 
sary f o r  tlic d c f e ~ d a n t  P r i c e  to have asscrretl his  r ight  to  liomesteatl Ity 
1 ) ro1~. r  averlilcnt i n  tlie ansiver, do not sustain t h a t  rulc as  al)plicwble to 
tile facts  i n  this case. "It is out of' the  facts  t h a t  the  l a x  arises." 

111 C'c t r r t l i c  1 . .  AIIor~~is ,  160 s. C'., IGS, the suit \vas to  recover land f r o m  
tlef'ei~tl:rl~t Smit11. 1~210 held a t l c d  from J. ('. L. Ilzrrris. c w n i i ~ ~ i ~ s i o n e r .  
Thc  1)laintiffs clsinleil l l i~tlcr a 1,rior deed to their  fa thcr ,  ~ i o w  tleccasetl. 
r p o n  ~ c r c l i c t  f o r  plaintiffs, t l ~ e  juclg~ilci~t time recited t h a t  the recovery 
of the  land na*  +ubjcct to tlie I~o~ncs tea t l  of the widov of 1)laintiffs' 
fa ther .  13ut i n  t h a t  c a w  tlierc \veie n o  dcbts and  no creditors. and  
therctoie  tlie homestead ~ l g l l t  of the n i d o u  under  we. 5, Art .  S, of the  
Constitution did not apply, and  i t  fur t l ier  appeared t h a t  the n l d o n  n a s  
a p a r t y  to  the  proceeding i n  n hich H a r r l i  n a.: appointed conimi~hioiler 
~r bile the plaintiff> n e r c  not.  There  11 ere n o  pleadings to r a l x  a n  issue 
as to the ~vidow's r ight  to  a l iome~tead ,  and tlie insertion i n  one of thc  
issues, "Subject to  homestrat1 of -1. 1'. Emery 's  widon-," was held not 
sufficient to  establish homestead i n  her. 

Tlic facts  i n  the  inqtant case a re  manifestly quite different. 
I n  Nrrr~rizo~s c .  , l l c ( 'u l lm,  163 IS. C., 409, there was a consent judg- 

ment  t h a t  the  plaintiff ( the  widow of a m a n  who had  been feIoniously 
slain by the defendant)  recol-er of the defendant $3,000, and  "the sheriff 
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shall satisfy the same out of the property attached by him in  the case of 
'Bradshaw, administrator of Simmons, against defendant McCullin.' " 
I t  was there held that  the homestead had been waived and that  the 
judgment was not void, but a t  rnost erroneous and to be corrected on 
appeal. 

I n  W i l s o n  v. T a y l o r ,  98 N.  C., 275, the facts were that  the defendant 
Taylor requested plaintiff to buy in the land for him a t  a sale by the 
sheriff under execution of a judgment by another against Taylor. I t  
was held that  plaintiff, for  the amount so paid out a t  the request of the 
plaintiff, had a lien on the land, and that  no question cf homestead was 
raised. The opinion in that  case uses this language: ". . . whether 
by any act, however fraudulent and misleading, the owner can be 
estopped from claiming a homestead, except by deed &,it11 the consent 
of the wife, evidenced by her privy examination, as prescribed by 
Art .  S, sec. 8, of the Constitution, i t  is not necessary for us now to 
consider, and if i t  were, Edward Taylor, as appears from the evidence 
and verdict of the jury, having invoked the kindness and friendship of 
the plaintiff, and procured the purchase of the land for his own benefit, 
and for which, a t  his solicitation, the plaintiff had paid the claim of the 
defendants, does not present a very meritorious consideration. IT in son  
v. A d r i a n ,  92 S. C., 121." 

I n  D u p l i n  C o u r l f y  I ? .  I Ia r re l l ,  105 N .  C., 445, Harrell's land was sold 
under various deeds of trust, resulting in a surplus. This mas ordered 
paid 01-er to a judgment creditor under a judgment docketed in 1923, for 
tlie reason that  in 1925 Harrel l  had conveyed the and to Cooper, 
trustee for 0. C. Blanchard, a i d  therefore was not entitled to home- 
stead, having conveyed it. The Court there said:  "MTe think the prior 
judgment of Parker  had priority over the subsequent deed in trust to 
Cooper, trustee for 0. C. Blanchard." 

I n  C'heek v. Il'nlden, 105 N. C., 752, i t  was held that  a judgment 
creditor was not permitted to sc.11 tlie land under execution without 
allotting the homestead, notnithstanding the subsequent execution of a 
mortgage oil the land by the judgment debtor. 

I n  F a r r i s  v. I I m t l r i c k s ,  196 K. C., 439, it was held that  the judgment 
debtor mas entitled to homestead in tlie sul$us but not to be paid its 
present cash value. 

In f I i n s o n  v. A d r i a n ,  92 S. C., 121, the homestead was allotted in the 
surplus after sale under mortgage, but not in the land itself. 

It seems to me that  none of the cases cited is sufficie l t  authority for 
holding that  the defendant, under the facts appearing in this case, has 
waived his constitutional right to homestead. 

On the contrary, i t  was held in B e a c u n  c. S p e e d ,  74 N. C., 5-14, and in 
U o w e l l  2.. Roberson ,  197 N .  C'., 572, that  a debtor could not ~ v a i r e  his 
holn~stead an  ngrcelnent to that effect contamed in the note. 
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And i n  A b b o t t  21. Cromi l r f i e ,  7 2  N .  C., 292, where the  debtor's land 
was sold under  execution without  allotting homestead, a n d  t h e  debtor 
leased the  land  f r o m  the  purchaser  f o r  three years, it was held tha t  this 
did not constitute a waiver o r  bar  t h e  debtor's c laim to homestead. 

In L a r r l b c ~ f  r. 1 7 i ~ r n c r y ,  i 4  N .  C., 345, it was said t h a t  the  homestead 
r igh t  could be lost o r  parted with only in the  mode prescribed by law. 

T o  the same effect, L i t l l e j o h n  2,. E g ~ r f o n ,  76 X. C., 468; Edlc'ards v. 
K e a r s e y ,  74 N .  C., 241. See, also, F e r g u s o ~ z  2'. IT'rigAf, 113 3. C., 5 3 7 ;  
Connor and  Cheshire, Constitution of X o r t h  Carolina, p p  393-391. 

There  r a s  n o  estoppel upon defendant either by judgment, by deed, o r  
i n  pais.  There  r a s  n o  evidellce of conduct on his  p a r t  to  mislead the  
creditor, o r  a l ter  his  position. S o r  should the defrndant  be held to  h a r e  

waired a constitutional r ight  by fai l ing to  presr a rnotion pending i n  
court as  to  a fund  still  held await ing the  disposition of his  motion. 

COXKOR, J., concurs i n  dissenting opinion. 

CAiltOLISAi POTVER & 1,IGIIT C'OJII',\hI v. JOHSSTOS COUSTY ELEC- 
TI:IC ~IEJIRERSIIIIJ  ('OI(POIL%TIOS, 4 s u  J. TIr. WOODAliD. A. F. 
IIOLT. SSEAL) SAXDERS. *i. J .  TTIHITI,EY, J R  , JT'ADF, 11. ATliINSO?i, 
J .  1,. LEE, AXD G.  T. SCOTT. IXDI\IDL t L L Y  \ A l l  % S  I)II<FCI'@RS AUU ~\ [E \ I -  

m R 5  OF .TOIISSTOS CCIUSTY ELE('TIU(' AIEAII~ERSIIIP CORPORA- 
TIOS, axn  THOIIPSOS ELECTILIC-iL C'OJIP-\ST, a C ~ R P ~ R A T I ~ S .  

(Filed 30 June. 1937.) 

1. Electricit) # 3-Corporation folmled under ch. 301, Laws of 1983, need 
not get crrtificate of convcniencc~ before constructing power lines. 

l'laintiff utility comp:l~ly, opcsrating in the co~umunity, instituted this 
action to restrain t1efentl:rnt c.orporatio11. 1r11ic.h \ w s  forlnetl under ch. 291, 
P11l)lic JARS of 193; (S. C. Code. 1694, SII~ISCCS. T to 2Y) ,  from construct- 
ing po\vcxr lines in the c*ommnnity 1nrnllcl or TI-hich would parallel lines 
alreatly lawfnlly constrnctctl by plili~ltiff co~np:~tly. 011 the groi~~it l  that 
(1cfend:lnt~ corporation 1i:rcl not secnrecl ;? certific:rte of collvenience from 
the 1-tilities Colnniissioncr, as  roqnircd l ~ y  ch. 4>.7. PllI,lic Lavis of 1931 
( S .  C .  Code, 1037 [dl ) .  I Ic ld :  By espress prorision of the act of 1935, cor- 
porations formed there~urdcr are not subject to the provisions of any other 
act, and the tclnpor;lry restraining order was prol)erly dissolved, the 
Act of 1031 not being npplica1)le to (1cfend:mt corporation. 

2. Appcnl nncl Error. 3%- 

\T71iere the Snprrme Court i\ e ~ c n l y  clir ided in ol~inioli, one Jnstlce not 
\ltting. t l l ~  jl~dgnimt of the lo\ver czonrt will I I P  affirmed ill nccordurlce 
n it11 the uhwl practice. 
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APPEAL by plaintiff from SrnnU, J., at Soveniber Trrm,  1036, of 
ITSICE. Affirmed. 

This is an  action for judgment: 
1. Tha t  the defendants be perpetually rcstrailled and cn~oined : 
" ( a )  From, in any manner or hy any Incans, inducGlg, persuaciing, 

cocwing, or intimidating any person or persons to fail 11r refuse to com- 
ply \\it11 his or tlieir contracts or agrccrimits with tlie plaintiff to wire 
his or their premises and to take electric service from the plaintiff. 

" ( I ) )  From, in ally manner or by any lneans, inducing. ycrwatling, 
cocrcilig, or intimitlating ally pcr.011 or pcrsons to clisco~~tinue tlie taking 
of elrvtric s e r ~ i c e  from tlie j)l:~intiff in violation of liis clr their contracts 
or ag:wmcilts n-it11 the plnintlfl to take ench wv ice .  

"(c) From, in ally 1iia1111cr or by any means, interfering with the 
plaintiff ill the construction and operation of it, rural  lines ill Johnston 
County, where plaintift' has lanfully eonstlxcted and i-. no\v operating 
such lines, and from i~itlucing, persuading, coercing, or intinlidating 
prospwtive custonlera of the plaintiff along iuc.11 l i~les not to take electric 
hervice from the plaintiff. 

" (d)  From constructing or operating any rural  electric lints parallel- 
ing any rural  lincs of the plaintiff, or in territory oeeupLecl the plain- 
tiff, or in territory contiguous to the rural  lincs of thc plaintiff, until 
or udcss  a certificate of conw~iicnce and necessity is first obtained by 
tlie defcildant Jollnston County Electric Meinb~rsl l ip C ~ r p o r a t i o n  from 
the North Carolina Utilities Commissioner as provided t ~ y  law." 

2. That  the defendant Johnston County Electric Membership Corpo- 
ration is a public utility corporation and as such is required to obtain 
from the Kortll Carolina rtilities C o m m i s s i o ~ ~ r  a cel*tificate of con- 
venience and necessity before it may proceed further with the construc- 
tion or operation of rural  lines i11 competition n i t h  the plaintiff. 

3. That  plaintiff h a ~ e  such othcr and further relief a? the court shall 
find it is entitled to, and recover of the defendants the costs of the action. 

From judgnient tliswlving a temporary reitraining order and dismiss- 
ing the action, the plaintiff appealed to the Supreme C'ourt, assigning 
error i n  the judgment. 

11'. II. T T ~ c n f h c r s p o o n ,  A. 1'. . l dcdge ,  -1be17 d: S h c ~ ~ u r d ,  n n d  ,lf a c - L e u t ~ ,  
Pozi LC E m u n u e l  f o r  p l a i n t i f f .  

I .  111. B a i l e y  f o r  d e f e n d a n t s .  

C o s i v o ~ ,  J .  I l t  the hearing of this action ill the Superior Cou1.t. the 
court was of opinion that on all the evidence offered by both tlie plaintiff 
and the def'enctsiit~, the plaintiff is not entitled to the relief prayed for 
in its caornplaint. Accordingly, the temporary ~ w t r a i n i n g  order issued 
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in the action was dissolred, and the action was diqnissed by jutlgirlent 
as of nonsuit. On  its appeal to this Court, the plaintiff contend? that 
there is error in the judgment: 

I .  Fo r  that  the judgment is predicated pr i~nar i ly  on the nronrous  
holding of the court that  the d t f rndant  J o h n s t o ~ ~  ('ounty Electric 
Membership Corporation mas not required, before beginning t h ~  con- 
struction or operation of its facilities for serving its members by fnr-  
nishing them electricity for lights and power, to obtain from the Utilities 
Commissioner of North C'arolina a certificate that  public convenience 
and hecessity requires or d l  require the construction and operation of 
said facilities by the said defendant; and, 

2. Fo r  that  there n as el idence a t  thr  hearing of the action sufficient 
to show that  the defendants, other than Tliornpson Electrical Company, 
hare  wrongfully and unlanfully caused and d l  xrorigfully and unlaw- 
fully continue to canw customers of the plaintiff to riolatc their con- 
tracts or  agreements with the plaintiff, as alleged in the complaint, and 
that  for this reason the action should not have I)een dismissed, hut yhould 
have been continued for a final hearing. 

The plaintiff is a public service corporation, organized and doing 
business under the l a m  of this State, nit11 its principal officc in the city 
of Raleigh, Wake County, North Carc~lina. I t  is engaged in  business 
in this State and elsenhere as a public utility and as such furnishes its 
customers electricity for lighti: and pon-cr. Pr ior  to the commencement 
of this action, the plair~tif? 11ad lanfully enterrtl .Johnston County, 
which adloins T a k e  C'ounty, and had colistructetl lines and otllrr facili- 
ties for the purpoic of f u r n i 4 i n g  to rcsidnlti of rural  communitic~s of 
John i to~ i  County elwtric vr r icc .  It had a t  great expe1i.e procured 
from many resident\ of rural  communities of Johnston County contracts 
or agreements by whirh wiil r ~ d e n t ,  had agreed to wire their preniiscs, 
antl to take from the plaintiff, az its customers, electric service. h fa r~y  
of t h e v  pro.pectire customer> of the plaintiff, no twi th~ ta i l t l i n  their 
contract3 and agrccn~ciits, hare  failed to wire their preniisei, or to take 
from the p l a in t~ f f  electric servicc. Such failurcs hare  resulted and will 
result in great loss and damage to the plaintiff. 

The defendant Johnston County Electric Membership Corporation 
was organized under and pursuant to tllc prori,ionr of c1iaptc.r 291, 
Public Laws of S o r t h  Carolina, 1935. 3. (I. Code of 1935, sectiun 
1694 (7 to 28) .  l f t e r  it$ organization antl prior to thc con~n~rncemeiit 
of this action, the .aid defendant applied to the Federal Kural Electrifi- 
cation Aldiilinistratioll for  a loan of money to enable it to construct 
facilities for the purpoie of furnishing its member\ electric ierrict.. 
This application \va. approved by the Xor th  Carolina H w a l  Electrifica- 
tion Alutllority, and the Federal Rural  Electrification A l d ~ i ~ i ~ ~ i s t r a t i o i l  



720 IS THE S U P R E X E  COURT. [ a l l  

has agreed to make the loan in  accordance with said application. Rely- 
ing upon said agreement, the defendant has entered into a contract with 
the defendant Thompson Electrical Company, of Raleigh, N. C., for the 
construction of said facilities. Pursuant  to said contract, the defendant 
has constructed and will continue to construct lines in rural  communities 
of Johnston County, which parallel or will parallel certain lines con- 
structed by the plaintiff. There is now and will continue to be sharp 
competition between the plaintiff and the said defendant in certain rural  
communities in Johnston County. The defendant has not obtained or 
applied for a certificate of convenience and necessity, i n  accordance with 
the provisions of chapter 455, Public Laws of Nor th  Carolina, 1931. 
N. C. Code of 1935, section 1037 (d ) .  

I t  is provided by statute in this State that  "no person, or corporation, 
their lessees, trustees, or receivers, shall hereafter begin &he construction 
or operation of any public utility plant or system, or acquire ownership 
or control of (such plant or system) either directly or incirectly, without 
first obtaining from the Utilities Commissioner a certifi1:ate that  public 
convenience and necessity requires or will require such construction, 
acquisition, or operation: Prouided, that  this section shrill not apply to 
new construction in  progress a t  the time of the ratificaiion of this act, 
nor to construction into territory contiguous to tha t  already occupied, 
and not receiving similar service from another utility, nor to construc- 
tion in  the ordinary conduct of business." Chapter 455, Public Laws 
of Nor th  Carolina, 1931; N. C. Code of 1935, section 1037 (d ) .  

This statute is not applicable to the defendant Jchnston County 
Electric Membership Corporation, which was organized under the pro- 
visions of chapter 291, Public Laws of North Carolina, 1935. Section 
23 of sa id  chapter is as follows: 

"This act is complete in  itself, and shall be controlling. The  provi- 
sions of any other law, general, special, or local, shall not apply to a 
corporation formed under this act." 

B y  reason of the provisions of this section of the statute under which 
i t  was organized, there was no error in the holding of the court in the 
instant case that  the defendant Johnston County Electric Membership 
Corporation was not required, before beginning the construction or 
operation of its facilities for serving its members by furnishing them 
electricity for lights and power, to obtain from the Utilities Commissioner 
of Nor th  Carolina a certificate that  public convenienct: and necessity 
requires or will require the construction and operation of said facilities 
by said defendant. The judgment, i n  so f a r  as the sarre is predicated 
upon this holding, is affirmed without division of opinion by members 
of this Court. 
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Sclzenck, J., one of the  members of this  Court,  not s i t t ing a t  the  
hear ing  of this  appeal,  and  t h e  other  members being e ren ly  dir ided i n  
opinion as  to  whether  there was e r ror  i n  the judgment  disnlissir~g the 
action, on the  ground t h a t  there was n o  evidence a t  t h e  hear ing  tending 
to show t h a t  the  defendants have wrongfully and  unlawful ly caused cus- 
tomers of the plaintiff to  violate their  contracts o r  agreements wi th  t h e  
plaintiff, and  will  continue t o  wrong full^ and  unlawful ly cause said 
customers t o  violate their  contracts o r  agreements wi th  t h e  plaintiff, as  
alleged i n  the  complaint, the  judgment dismissing t h e  action is affirmed 
in accordance wi th  the practice of this  Cour t  i n  such cases. Gott c. 
Ins. Co., 210 N. C., 832. 

I n  accordance with this  opinion, the  judgment is 
Affirmed. 

STATE r. RALPH C .  FLOWERS. 

(Filed 30 June, 1937.) 

1. Criminal Law 9 29b-Evidence of guilt of distinct offense is competent 
if tending to show intent, guilty knowledge, or scienter. 

Defendant was charged wit11 conspiracy to rob and with robbery com- 
mitted pursuant thereto. The State introduced evidence that within a 
week after the robbery charged in the second count of the bill of indict- 
nmit defendant conspired n i t h  the same confederate to burn an automo- 
bile in order to collect the fire insurance thereon. Held: The evidence 
n a s  con~petent llnder the exception to the general rule that  evidence of 
guilt of a distinct offense is competent if tending to show intent, design, 
guilty knowledge, or sclcnter. 

2. Criminal Lam 3 35-Evidence of association of coconspirator and de- 
fendant and flight of coconspirator held competent. 

Defendant was indicted for conspiracy to rob and with robbery com- 
mitted purhoant to the conspiracy. The State introduced e~idencc' of the 
association betnetJn defendant :1nd his alleged coconspirator nithin a 
short time before and after the robbery, and that a few hours after the 
robbery defendant's alleged coconspirator left the city in an automobile 
with defendant's niece, and that a week after the robbery deftlidant and 
his alleged coconspirator entered into another conspiracy to burn :1n auto- 
mobile belonging to defendant's niece in order to collect fire insurance 
thereon. H e l d :  The evidence was competent not only to corroborate the 
testimony of the coconspirator upon the trial, but also a s  tending to show 
that defendant was a party to the conspiracy to rob, and that  his presence 
a t  the scene of the robbery was in consequence of the conspiracy. 

APPEAL by  defendant f r o m  Armstrong, J., a t  October Term,  1936, of 
FORSYTH. NO error. 
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This is a criminal action in  which the defendant R d ~ h  C. Flowers 
was tried on an  indictment which contains two counts. 

I n  the first count i t  is charged that  on or about 11 Eleptember, 1936, 
a t  and in Forsyth County, Ralph C. Flowers and LeRoy Blackman did 
unlawfully, willfully, and feloniously conspire with each other to assault 
an  employee of Powers and Anderson Dental Company with firearms 
or other dangerous weapons, and by means of said asjault to rob the 
said Powers and Anderson Dental Company of money, gold, and other 
valualde personal property. 

I n  the second count it is charged that  pursuant to said conspiracy the 
said Ralph C. Flowers and LeRoy Blackman, on 11 September, 1936, 
did unlawfully, willfully, and feloniously assault one F rank  Shoaf, an  
employee of P o ~ ~ e r s  and Anderson Dental Company, l i i th  firearms or 
other dangerous weapons, and by means of said assault did rob the said 
Powers and Anderson Dental Company of one lot of gold bars of the 
value of $700.00. 

When they were arraigned on the indictment, the defendant LeRoy 
Blackman entered a plea of guil ty;  the defendant Ralph C. Flowers 
entered a plea of not guilty. 

-\t the trial, the jury returned a verdict that  the defendant Ralph C. 
Flowers is guilty as charged in both counts of the indictinent. 

From judgment that  he be confined in the State's Prison for a term 
of not less than seven or more than ten years, the defendant Ralph C. 
Flowers appealed to the Supreme Court, assigning error: in the trial. 

Attorney-General  Sealcell t r n d  ds s i s f r tn t  A4fforney-Ge?ieral X c V u l l a n  
for the  S t a t e .  

Fred 8. H u f c h i ) ~ ~ ,  1T'illiclm E. L e n h y ,  n ~ d  W i l l i n m  1. IIzrgh~s,  .l r.. 
for de fendan t .  

Cohxon, J. he had offered evidencbe a t  the trial of this action 
temling to show that  the defendant Ralph C. Flovers is guilty as charged 
in both counts of the indictment, and after  the defendant had sought to 
impeach witnesses for the State, by their cross-examination, the solicitor 
for the State announced to the court that  he would offer further evidenre 
tending to sho\v that  after the robbery of the Powers and L h l e r s o n  
Dental Company by the defendant Ralph C. Flowers, O I L  11 September, 
1036, as charged in the second count, pursuant to the con3piracy charged 
in the first count of the indictment, and within one week after the said 
roblwy, the said Ralph C. Flowers and LeRoy Blacknlan unlawfully, 
~villfully, anti feloniously conspired with each other to burl1 an  automo- 
bile ow~lcd by a niece of the defendant, and that  pursuant to said con- 
spiracy the said Lelioy Black~nan,  on 18 September, 1036, did unlaw- 
fully, willfully, and feloniously set fire to and burn said ,iutomobile. 
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Counsel f o r  defendant  s tated to  the  court  t h a t  they would object to  
tlie admission of such evidence. 

Tlle court  thereupon ruled t h a t  el ideiicr' tcxiding to ~ l ~ o x ~  a eon>piracy 
to burn  and the  burning of :in automobile onned  by a n i c w  of tlie 
cl,~fcndant 7~ o i ~ l d  l)c' i r t lni~ttrd i15 c.vitleiice tc uiling to bliov a C O ~ I \ ~ I ~ I . R C ~  

be t~ \ce l i  tlie d e i e ~ ~ d a i i t  R a l p h  C'. F l o ~ ~ e r .  aiid LeRop 13lacklli:1n, a. 
charged ill tllc first count of the  intlivtment. T h e  defentlant excel~ted 
to  tliis ru l i i~g .  

T l ~ e  S ta te  thc.reupo11 o i t e d  c~ idenre tcndirig to  s l ~ o \ \ ~  t h a t  m n c l  ti111(> 
tlnring tlic n rlek folio\\ ilig I1 September, 1936, the  dcfend:~lir Hnlph 
C. I.'louei-- offered to p a y  to LeRoy Blackman the s u m  of $10.W if the 
>aid 131:t~Iil11:ii~ ~ ~ o u l d  dr ive the au to~nobi le  o ~ \ n e d  hy hi, ~iierc. bqol i t l  
the city liluit, of TTTiniton-Salc~ii, (luring the  night t ime,  m ~ t l  kct  fire to  
a ~ i ( l  l1u11l t l ~ c  snit1 auiuiilohle. IJeRoy n lacknlau  acceptcd t l ~ c  oft'er of 
the def elitl:ait. : i l d  011 tlw ~ i ig l i t  of' It, September, 1936, clrc)~ c the auto- 
mc~i,ile a --lioit diit:\lice i r w ~  tlie c i ty  limits of TTinston-H:J~~III.  and  ie t  
fire to and  burned the al l to~r~obiie .  Af te r  the  automobile Tras huruetl, 
the tleit:nclant paid to the  said Lcl iog Blacknian the sun1 of $9.60. T h e  
auton~obile  was iilslireti again-t loss ~ I J .  fire, the policy I la~- ing  i)e:~~i 11ro- 
curctl bg tlie niece of' tlic t lefc ,~i~lant  i n  his office n Sew days Iwfore the 
au to l~ io l~ i lc  ?\.as burl~rt l .  Tlie drfci i t la~i t  paid the p r ~ m i u ~ i i  f o r  the 
1)olic.y. 

T h e  dct'eiltiant oh.jectei1 to the :rtlmission of the evidence offered by 
tlie S t a t e  tending to show the conrpiracy hetn-eel1 the c le f~ i i t imt  m i l  
L e K o -  illacl;nian, a11t1 tlie subsequent buriiirlg of the autoulobile 1)y the 
said LeKoy U l a e l i n ~ a l ~ .  Tlic court repeatedly instructed the J U I ~  i l lat 
the eritlt~iice 511ould be considered by t h e ~ i i  only as  tending to show t h a t  
the dcl 'enda~lt wns a p a r t y  to  tlie conspiracy to rob the Powers and 
Lhtlcl.:ion l)ent:ll C'omllany, a s  cliargcd ili the  first count i n  the i~itlict- 
i t .  T h e  dc.l'tiitlant cscc~pted to each a11tl all  tlie rulings of  thc court 
upon his objections to the  evidc~lcc te~idi i ig  to  sho\v a consliiracy to burn 
aiiti the Guriiing of tlie nutoi~iobile of tlefenti:~nt's nicre, :rud >~b~ec l i l c l i t l \  
duriiig the t r ia l  offered eritic,liee i n  rontradictioli  of sucll evitlt~iicc~. 011  

his a p l ~ c a l  to this Court,  the clefelidant duly assigns as  error  each aiitl 
all said rulings. 

111 ,\I. 1 . .  , l l i l lci. ,  1S9 S. (J., 695, 12s K. E., 1, i t  is said by .?'lccc.!j, ( '. .I.  : 
' ( I t  is u ~ l t l o u b t e t i l ~  tlie g c ~ i e r a l  rule of law, with some exceptioiis, t h a t  

r v i c l c ~ ~ ~ c t ~  of a distinct sul)st:ri~tive offeiisc is inadmissible to ] , row another  
and  i i i d e p i t l c ~ i t  c r i ~ ~ l c ,  the t ~ v o  L c h g  w11011y discol~ilectcd and ill no way 
related to  each o t l~cr .  S. 1;.  XcC'1111, 1 3 1  X. C., 7 9 s  ; 8. C. ( ~ , , u ~ / ( L T I L ,  1 2 1  
S. (I., 623;  8. 7%. Frazicr ,  118 S. C., 1257;  8. 2'. ,Jef lries,  1 1 7  S. C., 7 2 7 ;  
S. c. A\ f? ' i~u fu~~t l .  69 S. C., 486. But to this there is the csception as  well 
cstablislleci as tilt. ~ , u l e  itself, that  f ~ r o o f  of the com~nirsion of other  like 
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offenses is competent to show the quo animo, intent, design, guilty knowl- 
edge, or  scienter, when such crirnes are so connected with the offense 
charged as to throw light upon this question. 8. v. Simons, 178 N.  C., 
679, and cases there cited. Proof of other like offenses is also competent 
to show the identity of the person charged with the crime. S.  v. Weaver, 
104 N .  C., 758. The exceptions to the rule are so fully discussed by 
Walker, J., in  S. v. Stancill, 178 N .  C., 653, and in a valuable note to 
the case of People I , .  ;lIo~ineaux, 168 N. Y., 264, reported in  62 L. R. ,I., 
193-357, that  we deem it unnecessary to repeat here what has there been 
so well said on the subject." 

We think tha t  the evidence offered by the State and admitted subject 
to exceptions by the defendant comes well within the exceptions to the 
general rule, as recognized and applied in S. v. Butts, 210 N .  C., 659, 
188 S. E., 99 ;  S.  r .  Hay, 209 N. C., 772, 184 S. E., 836; S. c. Stancill, 
178 N.  C., 683, 100 S. E., 241; 8. v. Simons, 178 N. C., 679, 100 S. E., 
239. 

-111 the evidence a t  the trial of this action showed t h ~  t the defendant 
Ralph C. Flowers, a dentist residing in the city of Winston-Salem, N. C., 
where he was employed by the It. J. Reynolds Tobaczo Company to  
render professional services to its employees, had known LeRoy Black- 
man for sereral years prior to 11 September. 1936; that  the said Black- 
man, a Negro, who, after pleading guilty to both crimes charged in  the 
indictment, testified as a witness for the State, waited on the defendant 
almost daily a t  his office and a t  his home, and was constantly subject to 
his call; that  both the defendant and the said Blackman were a t  the 
offices of Powers and Anderson Dental Company on 11 Ssptember, 1936, 
shortly before the robbery; and that  within a few hours after the rob- 
bery the said Blackman left the city of Winston-Salem, ill an  automo- 
bile, with a niece of the defendant. 

Evidence tending to show association of the defendant and LeRoy 
Blackman with each other, within a short time both before and after the 
robbery charged in the second count of the indictment, and also tending 
to show that  within a week after the said robbery the defendant and 
LeRoy Blackman, who testified as a witness for the Sta;e, entered into 
another criminal conspiracy, was competent for the purpose of not only 
corroborating LeRoy Blackman, who was impeached on his cross- 
examination by the defendant, but also of showing that  the defendant, 
who was present a t  the time the robbery mas committed, was there in 
consequence of the conspiracy, charged in the first count of the indict- 
ment. Defendant's exceptions to this eridence cannot be sustained. See 
S.  1 % .  ilnderson, 208 N .  C., 771, 182 S. E., 643. I n  the opinion in that  
case i t  is said by Stacy, C. J.: "The evidence upon which the defendants 
have been convicted comes in the main from their alleged coconspirators 
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a n d  associates. If this be untrustworthy,  as  they now contend, i t  should 

be remembered the defendants were the  first to  repose confidence i n  these 

witnesses, and  their  appeal  was to the  jury. I n  this respect we a r e  

unable to help them. O u r  jurisdiction is limited to reviewing on appeal  

decisions upon a n y  mat te r  of lam or legal inference. Const,  of X. C., 
Art. IV,  sec. 8." 

We  find n o  e r ror  i n  the  t r i a l  of this  action. T h e  judgment is affirmed. 

N o  error. 

(Filed 30 Jmie. 1937. ) 

1. Trial S 24: Pleadings 5 20- 
A demurrer to tlie complaint, C. S., 511, challenges the sufficiency of tlie 

pleading. while a demurrer to the eridence, C. S., 567, challenges the 
sufficieilcg of the er-idence, and the tvio are  distinct ill purpobe and effect. 

2. Kcgligencr 3s 19a,  19b--When nonsuit is proper i n  negligence cases. 
In iiegligeiice cases a demurrer to the evidei~cc inas he sust:~ined only 

for iilsnfficieiicg of plaintiff's evidence, coiisitlered ill the light ii~ost 
f;~rorable to him. to show uct io~~able iiegligeiice on the part of defendant, 
or for tli;?t the evidence shows that the injury r a s  independently canscd 
by :ill outside agency or res1)onsible third pcrsoii, or for that pluiiitift"s 
o\rn eridence establislies coi~tributory negligence. 

3. Rai1ro;lds 3 11: Autoniobilcs 3 21-Active negligence of driver held 
intervening negligence insulating negligence of railroad company. 

The evidence tended to show that the driver of a car ill attempting to 
negotiate a sharp curve, ~ ~ r o p e r l y  ~liarkcd with danger signals, on the 
liigl~way leadil~g to an overpass constructed by defei~clai~t railroad c o n  
1)aiiy over its tr:l~lis, failed to nlnlte the curve and "sideswiped" the guard 
railii~g of the uvery:lss for a distance of tell feet, :lnd that a loose end of 
a broken railing elitered the side rear curtain of the car and struck :md 
ltilled plaintiff's intestate, who was n passenger in the car. H c l d :  Eve11 
coilceding that the railroad c o ~ n p m y  was under d n t j  to keep the overp:lss 
ill repair, its ilegligence ill failing to do so was paesire, mltl tlie iicgligeiicc 
of tleferldant driver was the real, efficient cnuse of illtestate's death, and 
tlefe~itlant railroad co~iipnily's lnotion to iiol~snit \\-as properly gr:lntcd. 

1. Segligence 3 7- 
JTlicre the passire negligence of defend;uit would not have resulted In 

injury escept for the iiitervening active negligence of a responsible thirtl 
I);lrty, the active liegligel~ce of snch third p:~rty insulates the ~ i~gl igence  
of defCnd;llit, m ~ d  tlefeiiclmit's ncgligelice will liot be Iield 11 proximate 
cause of the injury. 
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APPEAL by plaintiff from A r m s t r o n g ,  ,T., at  February Term, 1937, of 
D \VII)FOK. 

Ciri l  action to recorer damages for plaintiff's intestatq's death, alleged 
to I iaw been caused by the joint and concurrent negligence of thr  de- 
fendant.. . 

Tho record discloses that  oli the night of 1 2  January ,  1936, plaintiff's 
intestate met his death vhi le  riding as a guest on tli. real* seat of a 
Node1 A Ford touring car, o x m d  and operated by the d ~ f e n d a n t  J. Carl  
Sink. S e w n  persons ncre  in the car a t  the time-thlw on the front  
seat and four on the back seat-and they were going from Southmont to 
Lexington on State IIighway S o .  8. F i r e  mileq qouth of TIexington the 
higlirray crosses orer and abow the track a d  roadbcd of the defcndant 
railway company on an orerllead bridge. This bridge waq constructed 
many years ago by tlie corporate defendant, but is non maintained by 
the State Highway Comrnis.ion, and has heen under thv latter', control 
for tho last two years or more. The highway approac1l.s this o ~ e r h e a d  
britlgc on a sharp curie, requiring approximately a right-angle turn. 
On either side of the bridge are large signs, reading '(Sharp Turnn- 
"Danger," whirl1 are clearly visible a t  night. The night was cold and 
frosty. Tlie driver entered the bridge a t  20, 30, or 35 miles an hour, 
and was unable to makc the curw.  H e  skidded 23 feet on the bridge; 
"sideswiped" the railing and guard for a distance of ten feet;  and broke 
donn liis left rear wheel. As the car passed along the d e  railing, the 
loose end of a broken rail entered through the left real curtain of the 
car and struck plaintif l"~ intestate's chest with such forcc as to cause his 
death. Tlie corporate defendant is sought to be held liable because of 
the broken rail and the dangling loose end. 

At the close of plaintiff's e~idence ,  judgment of n o n s ~ i t  was entered 
ill f a ~ o r  of the corporate defendant; nhereupoa, the plaintiff suffered a 
~ o l u n t i ~ r y  nonsuit as to the indiridual defendant, and appeals. 

7'. S. I ITtr l i ,  J r . ,  c r r d  P.  T'. C r i f c l ~ e r  for plainfif, appe1,'ant. 
C r n i g e  cT. C r n i g e  n n d  P h i l l i p s  d B o w e r  for d e f e n d a n t  Railway Com- 

pail!/, c~ppel lee .  

STACY, C. J. The case n7as here before, 210 K. C., 815, on demurrer 
to the complaint, C. S., 511. I t  is here now on demurrer to the evi- 
dence, C. S., 567. The two are not the same in purpose or result. One 
cllallcngcs the suficiency of tlie pleading; the other the sufficiency of the 
evidence. 

I n  nt>gligence cases, it is proper to sustain a demurrer to the evidence 
and to enter judgment of nonsuit: 
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1. When all the evidence, taken in its most favorable light for the 
plaintiff, fails to slio~v any actionable negligcncc on thc part of the 
defendant. Locc zl. , l shcr . i l l~ ,  210 N. C., 176, 187 S. E., 562; C A r d  L!.  

Broh-errrge Co., 209 N. C., 569, 183 S. E., 729; Irlglr] L'. C'trsstrily, 208 
N. C., 497, l b l  S. E., 562; Grzmes 1.. C o c ~ c h  C'o. ,  603 S. C., 605, 166 
S. E., 599; E l l e r  v. R. R., 200 N. C., 52'7, 157 S. E., 800; P o o l e y  1.. 
S u g a r  ( 'o. ,  191 S. C., '722, 133 8. E., Id; 170ung 1 % .  R. R., I16 K, C., 
932, 21 S. E., 177; B r o u ' n  2.. I c in scy ,  8 1  S. C., 345. See S. I.. C a r t e r ,  
204 S. C'., 304, 168 S. E., 204; S. 1 % .  ,lIorlftrc/ue, 195 S. C., 20, 1.21 S. E., 
289. "It all comes to this, that  there must be legal evidence of the fact 
in iqsue and not merely such ab raises a suS+icion or conjecture in regard 
to it"-llTuZ/;er, .I., in S. 1 , .  l ' n r l c r ,  lb2 N. t'., 758, 10s S. E., 330. 
2. TThen it clearly appears from the eridcnce that  the injury com- 

plained of was independently and p rox i~na t t~ l -  produced by the n rongful 
act, neglect, or tlefalilt of an  o u t d t l  agrlicy or responqible third per>oil. 
Sczce l l  z.. Darnc l l ,  200 N. C.. 354, 153 8. E., 374; Bcrcci~ u.  Pcrffoir,  205 
N. C., 134, 179 S. E.. 446; I I n n r ~ y  r. L i r ~ c o / r ~ f o i ~ ,  207 S. (I., 2S2. 176 
S. E., 5 7 3 ;  ll'tirtl r ' .  R. I?., 206 K. C.. 530, 174 S. E:., 44;:; 111lrrrrr11t i s .  

R. I?., 202 N. C., 4S0, 163 S. E., 555; ( ' h n ~ ~ h c r s  1 , .  R. R., 199 S. ('.. 6\2, 
155 S. E., 571; IIurXc 1 % .  C'otrrh C'o., 198 x. ('., S ,  150 8. E., 636; I1 t~r -  
man 2 ) .  R. I?., 197 N. C., 715, 1.50 S. E., 361; / I ~ ! q h r \  I>. L u f h r ~ r ,  159 
N. C'.. 811. 125 S. E.. 145; L ~ r ~ i ' b c r , ~ ~  I .  IZ. I:., Is7 N. ('., 7sG. 123 
S E .  1 I I f  . 1 C . ,  1 4  . 0 .  5 ,  5 S. E., 2 9  Compare 
B r o l ~ i l  1 .  R. R., 203 S. C., 57, 179 S. E., 25. 

3. T h e n  contribntorg negligence is cstahlislml h g  p l a i n t i f \  on11 
e~iclence. TT7rrght 2,. GIToc('I!/ Cio., 210 X. C., 462. lb7 S. E., 56-1; 
i\'/nmr!/ 2'. R. R., 208 N. C.. 668, 132 S. E., 130; Ttrri  I*. I?. R., 202 
N. C., 52, 161 S. E., 720; P I  o f t  1 % .  2'(>1. C'o., 195 S. ('., 793, 153 S. E., 
413; D a r ~ s  I .  J c i f r e y s ,  I97 S. C. ,  712. 150 S. E., 4\S; L r ~ t i ~ f o r t l  I , .  J l f q .  
('o., 196 s. ('., 510. 1-46 s. E.. I ? ! ) ;  / ) ( / / ' I $  I .  12. I / . ,  lh7 X. ('., 147, 120 
S. E.. 827; Ilortic, I .  I?. I?., 170 S. ('., 645, \T S. E., 523;  ITTri(lli/ r .  
I .  1 i ' . 1 5 ,  5 71 S .  0 S w  S. 1.. l i ' ~ r l t h t r .  ls4S. ('.. 6fi:l. 
lli3 S. I<., 760. ( 'oi i~pare - 1  O A ~ ~ P ,  1 % .  ~ i r l ~ ~ ~ ~ l i .  ( i t ~ f ( ,  567; 11~1111tor1,l  1 .  

A'( 7 I I (  I, hf/Orl A ,  I I ~ I / ( ,  632 ; 11(11/( 1 % .  T I > ( .  ( ' ( I . ,  1 1 1 t f ( ,  192:  I<oI/X in 1 .  L'L'. T?., 
I I I I ~ I , ,  11;;; O/d/r i ! i i~  I .  if. k., 210 1. ( I . .  642;  J,zii(o/n I .  1;. I?., 207 1. ('., 
7\7, 175 S. E., 601. 

E r e n  if it  be co~~ccdecl that lwre the corporate drfcndant \\as under 
the duty of keeping the o~e r l i r ad  l~ridgc in repair. h'forri 1 . .  X. fi'., 19; 
3. C'., 429, I49 S. E., 300, nhich  may be d o ~ ~ b t c t l  oil tlw facts  IW ealcil 
hg the record, Pide f t  r .  I?. R., 200 S. (I., 750. 13'3 S. E., 308, itill the 
ludgnielit of nonsuit vonlti st3eln to bc corrcct, it  al)pearing that the 
actij c ~ l c ~ l i g e n c e  of the driver of the car \I :!- t l i ~  real,  rficient c a u v  of 
plaintiff's inteqtatc'i tlcatli. I ~ ( / I I ~ , ! /  I . I , i r~co1) i fo11.  \crprcr ; RoX rr  I * .  
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R. R., 205 N. C., 329, 171 S .  E., 342; H i n n a n f  I > .  R. R, sziprn; I I e r ~ n a n  
v. R. R., s u p r a ;  B r i g m a n  c. C'onsf. C'o., 192 K. C., 791, 136 S. E., 125. 

We had occasion to exanline anew this doctrine of illsulating the 
conduct of one, even when it anlounts to passive nc$igence, by the 
intervention of the active negligc~nce of an independent agency or third 
party, as applied to variant fact situations, in the recent cases of B e a c h  
1.. P o t t o n ,  s u p r a ;  George  'L'. R. R.. 207 K. C., 457,177 E.  E., 324; Haney 
1 , .  L i n c o l n t o n ,  s u p r o ;  BoX,cr 1 . .  3. R., s u p r a ;  I f i n n n n f  7.. R. R., szrpra; 
I l e r n m n  7'. R. R., strpro; C r n r c r  1%. C o f t o n  X i l l s ,  196 N .  C., 330, 145 
S. E., 570; Bnl l inger  1 % .  l ' h o m o s .  105 S. C'., 517, 142 13. E., 761;  L i n e -  
berr,y 1.. R. R., supro .  Thest. decisions. and others, are in full support 
and approval of Mr. TITharton's statement in his v,tluable work on 
Kcgligcnce (see. 134) : "Supposing tliat if i t  had i ~ o t  been for the 
intervention of a responsible third party the defentlant's negligence 
would have produced no damage to tlie plaintiff, is the defendant liable 
to the plaintiff? This question must be answered in the negative, for  
the general reason that  causal connection between negligence and damage 
is broken by the interposition of independent responsib e human action. 
I an1 negligent on a particular subject matter. Another person. moring 
independently, comes in, and either negligently or inalic*iously so acts as 
to make my  negligence injurious to a third person. I f  so, the person so 
intervening acts as a nonconductor, and insulates my iwgligencc, so that  
I cannot be sued for the mischief which the persol so intervening 
directly produces. H e  is the one v h o  is liable to the person injured." 

Thrl same rulc announced by X r .  .7 l rs f ice S t r o n g  in 11. R. r .  Kc l logg ,  
94 IT. S., 460, regarded as sound in principle and workable ill practice, 
has bcen quoted with approval in a number of our decilions. I I r  says: 
"The question always is, Tl'as there an unbroken connection be twen  the 
wrongful act and the injury-a continuous operation? Did the facts 
constitute a continuous succession of el-ents, so linkecr togetlier as to 
make a natural  whole, or was there some new and inkpendent  cause 
intervening bet~veen the m o n g  and the injury 1 I t  is allmitted tliat the 
rulc is difficult of application. 13ut it  is generally h e l j  that, in order 
to warrant a finding that negligence, or a n  act amount ng to a minton 
wrong, is the proximate cause of an  injury, i t  must ,%ppear that  the 
injury x-as the natural  and probable consequence of the negligence, or 
wrongful act, and that  it ought to have btaen foreseen in tlie light of 
attending circumstances." 

&Is the record discloses no sufficient predicate for a reversal of the  
judgment of nonsuit, i t  will not be disturbed. 

Affirmed. 
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MRS. MYRTLE BLACKWELL v. COCA-COLA BOTTLING COJIP.iNY O F  
ASHEVILLE, N. C. 

(Filed 30 June, 1937. ) 
Food 3 16- 

Testimony of plaintiff that she drank part of a bottle of Coca-Cola con- 
taining foreign deleterious substances, resulting in injury. and cvidencc 
that like deleterious substances were found in Coca-Colas bottled by the 
same defendant a t  approximately the same time, i s  he ld  snfiicient to be 
submitted to the jury on the question of defendant's negligence. 

APPEAL by defendant from Pless ,  J., at  J anua ry  Term, 1937, of 
Bun-cohrn~. Affirmed. 

Action for damages for personal injury alleged to have been caused 
by the negligence of the defendant with respect to the presence of dele- 
terious substances in  Coca-Cola bottled and sold for human consumption. 

The  action was instituted in the general county court of Buncombe 
County. rpoli the usual issues of ~iegligence and damage t h e  was 
verdict for the plaintiff, and defendant appealed to the Superior Court, 
awigning errors. I n  the Superior Court all the defendant's exceptions 
and assignments of error were overruled and the judgment of the general 
county court affirmed. Defendant appealed to this Court. 

C u t h e y  d X c h ' i n n e y  for plaintif f .  
J o h n s t o n  d H o r n e r  for defendant .  

DEVIX, J. The appellant assigns as error the overruling of its excep- 
tion to the denial of its motion for judgment of nonsuit, but a considera- 
tion of the evidence, in the light of the decisions of this ('ourt on a 
former appeal i n  this case (B lackwe l l  L > .  Bot t l ing  Co., 208 1. C., 751), 
and in  Coll ins  c. Uott l i t ig  C'o., 209 X. C., 8 2 1 ;  E n l o c  u. Bottling Co., 
208 N .  C., 305; and I I a t t ~ y t o t ~  1.. Bot t l ing  C'o., 208 S. C., 331, warrants 
the conclusion that  the evidence was sufficient to be submitted to the 
jury. I n  Enloe v. 1 M t l ~ 1 1 g  C'u., suprtr, Stacy, C .  J., speaking for the 
C'ourt, reviews the decisions on this subject and declares the law as 
established in  this jurisdiction. 

The plaintiff testified that on 23 December, 1933, i n  drinking a bottle 
of Coca-Cola, bottled arid sold for consumption by defendant, she inad- 
vertently swallowed portions of one or more brigs or insects; that she 
then observed in  the bottle "a bronnisli gray slimy looking substance," 
and a lw  found in it "a gtllow jackct arid cockroach"; that what she 
sxallowed caused her to be made sick and resulted in injury to her 
stomach and throat. She offered the testimony of other witnesses that  
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in March and April following there were found in other bottles of 
Coca-Cola manufactured, bottled, and placed on the market for sale, i n  
capped bottles, by tlie same defendant, in one instance foreign substance 
floating on top of the Coca-Cola in the bottle, and in the other a small 
decomposed mouse. 

This evidence was conlpetent and took the case ou; of the rule laid 
tlowii in the Collins cnsc, s u p r a ,  and in the former opiiuon in  this case. 

Tlie exceptions to the charge to the jury by the trial judge were prop- 
erly overruled. -1 careful esamination of t l ~ e  charge, both on tlie ques- 
tion of negligence and damage, leaves us with the impression that tlie 
rules of law \\ere accurately stated i11 their application o the facts of tlie 
case and were in accord \rith tlie authoritative decisions of this Court. 

,, l l ~ e  instant case seems to hare  been fairly and properly tried, and the 
judglnent of the Superior Court in orerruliiig appelltti~t's assignnients 
of error rnu,it be affiim~ed. 

Aflirmed. 

(Filed 30 June. 1037. ) 

1.  Appeal and Error § 30- 
Error mnst be prcjndicinl to  entitle appt>ll:nlt to n new trial. 

3. Appeal and Error 9 3 8 -  
The biutlen is on nppellnnt to s h o \ ~  error. 

A h w . ~ ~  by plaintiff from JIrcrtli~lg, J . ,  a t  February Term, 1037, of 
Fonsr TH. 

Civil action to recover on open account for goods sold and delivered 
over a period of thirteen years from 1921 to 1034. 

Upon denial of liability, plea of payment and plea c f  the statute of 
limitations, there 71 as a verdict and judgment for the c efendant in the 
general county court of Eorsyth County, which v a s  affirmed on appeal 
to the Superior Court. 

From this latter judgment, the plaintiff appeals, assigning errors. 

J o h n  F r i e s  Ultrir nj td  I l ~ ~ f c k i n s  CE P a r k e r  for plnintiff, appe l lan t .  
V a s f i n g s  ct. Uooe a n d  P e y f o n  3. A b b o f t  for de f endan t ,  appellee.  

PER CURIAX. I n  the trial c o u ~ t ,  tlie c.ontro~-ersy uarro~ved itself 
principally to an  issue of fact, deteril~inable alone by the jury. There 



N. C.] SPRISG TERM, 1037. 731 

is one exception to tlie admission of evidence and  another  to  the charge, 
which m a y  be subject to sorrlc qlight criticism, but  upon the m t i r e  
record i t  is  apparen t  tha t  tliew nlattcrs were not l ~ r e j l d i c i a l  i n  the t r ia l  
of the  cause, a i  the ju ry  e v i d ~ n t i  I rxjcbctc.tl tlic plaintifl'. T cr5ion of the 
matter-the accuracy arid trustwortliineii  of it, records being sliarply 
questiolid-and ansnered the  issue of intlebtcc!ness i n  f a l o r  of the 
defentlant. O n  tlie wllolc, i t  is conclutled t h a t  no reversible error  has  
been rnade to appear .  Rogcrs  1 % .  Frcetr~ccrt, t r n f ~ ,  -16s. T h c  I ~ u r d e n  ii 
upoil appel lant  to show e r r o r ;  i t  -111 riot be preburiled. C'olc r .  R. I?., 
ante, 591. 

M i r n l e d .  

I,OIT W I L S O S  r. JIETROPOI, ITAS L I F E  ISSUR. \NCE ('O;\IPL\SY 

(Filrd G J a u n a i . ~ ,  1!)37. ) 

In\urancr 3 34d- 
I n  this action oil a disability c lanw ill :I certificate n r~dr r  an employees' 

gronp po l lc~ ,  jndglnent of nonsnit in i i~\urer 's  f:lvor is nffirmed under 
; ~ n t l ~ o r l t y  of l ' r i l t o i ~  c. I i r5 rcrn11cc  Po.. 210 S .  C ,  394 

A P P ~ A L  by plaintiff frorn Roussc~trrl, .J., a t  November Term,  1935, of 
Roc.~i~~c,aaar .  

('ivil action to w c o v ~ r  o11 c~ertificate of gro111) i n - u r a n ~ e  is.;ued by 
defendant  to  plaintiff as  a n  erilployce of the Riverside and Dan H i r e r  
Cotton Mills, Inc .  

F r o m  jut lgin~il t  of noniui t  entered a t  the cloie of all  ihc  evdrncc ,  
plaintif? appeals, assigning errors. 

P. 7'. S f i e r s  for pluirrtifl, c r p p l l n n f .  
Xec tllrl, I I o l t l r c r ~  LL. 1170tri2i/e trt~tl  I\- .  P. i';triidritlyc~ for r l e f c ~ ~ e l u n t ,  

ap l i e l lw .  

. I  I . .  111 i)ri~icil , lc,  the facts  of thc instant  case a rc  identical 
n-it11 thohe appearing i n  the case of F u l t o n  v. Jfetropoli tan Life Insurance 
o . ,  2 1  3. . 9 ,  S . , 6 .  T h e  m a s t w  policy is thc sanle. 
T h e  jutlgnir~nt of lionsuit affirmed i n  the P'trllori ccrsc', sirl)t.cr, is aut1ior;ty 
f o r  tlie judgment entered here. 

-1ffirn1ed. 
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FRBDERIC F. BAHKSOX, D. A. HEGGIE. AND S O U T H E R N  STEEL 
STAMPINGS,  INC., r. WILLIAM P. YOW. 

(Filed 27 January, 1937.) 

APPEAL by plaintiffs from A r m s t r o n g ,  J . ,  at  Septembw Term, 1936, of 
FORSYTH. Affirmed. 

This was a civil action instituted in the Forsyth County court to 
compel the specific performance of a written contract providing for the 
assignment of certain patent rights to the plaintiff corporation. The 
defendant filed an answer and also a further defense and counterclaim. 
I n  apt  time, and before filing a reply or other pleadin'gs, the plaintiffs 
filed a written motion to strike out said further defeiise and counter- 
claim, and also certain specified portions thereof for reasons assigned. 
The motion to strike out was allowed i11 part and denied in part  by the 
Forsytli County court. The  plaintiffs escryted to cacli adverse ruling 
of said court and appealed to the Superior Court for .Forsyth County, 
as appears of record. The  appeal was heard before his Honor, F rank  
31. Armstrong, who rendered the following judgment : 

"This cause conling on to be heard and being heard btlfore his Honor, 
F rank  AS. Armstrong, judge presiding a t  the 21 September, 1936, Term 
of the Superior Court, and being heard on appeal from the Forsyth 
County court, and it appearing to the court that  this is an  appeal from 
a motion to strike out certain portions of the further defense and counter- 
claim of the dcfendant, and after considering the matter and hearing 
argument of counscl. It is therefore considered, orderetl, and adjudged 
that the action of the county court in overruling plaintiffs' motions and 
exceptions as set out i n  assignments of error Nos. 1, 2, 3, 4, 5, 6, S, 9, 
10, and 11 be and it is hereby affirmed; that  as to assignment of error 
Xo. 7, the action of the Forsyth County court is affirmed in part  and 
overruled in  part, as follows: The court erred in failing to strike from 
the pleadings, in line two, the words 'secret, unde rhandd  and,' and in 
line seyen the word 'secret'; escept as herein modified, the action of the 
trial court in overruling plbintiffs' motion and exception as set out in 
assignment of error KO. 7 is hereby ratified and affirmed. Frank M. 
Armstrong, Judge presiding." 

The plaintiffs made numerous exceptions and assignments of error, 
and appealed to the Supreme Court. 

I Ias t ings  Le. Booe and  P e y t o a  B. A b b o f f  for p l n i n t i f s .  
J o h n  D. Y l a w f e r ,  L. L. W a l l ,  and  R i c h m o n d  R u c k e r  f o r  defendant .  
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PER CURIAM. We have read the record and briefs of the litigants 
with care. As this cause will be heard on its merits, we do not consider 
i t  necessary to go further than to state that  we think the court below, 
on the present record, was correct in its rulings. Therefore, the judg- 
ment is 

Affirmed. 

EIICEI, JACKSON ET AL. v. BR.iSCM BANKING & TRUST COJIPAKT ET AL. 

(Filed 24 February, 1937.) 

Appeal and Error 8 SS-- 
IV11cre the Supr~rne Court iq  evenly divided in opinion, one Justice not 

\itting, the judgmc~nt of the loner court  will be affirmed, in accordance 
\\ it11 the usual pmctice. 

A \ i ~ i 7 ~ 4 1 .  by plaintiffs from Bnrnh i l l ,  J . ,  a t  Oc tobe~  Term, 1936, of 
M T . ~ s ~ ~ m ~ o x .  

Ciri l  action for accounting. 
Plaintiffs allege that in 1933 they secured a loan of $9,250 from the 

Home Oxners Loan Corporation with n-hich to pay off an indebtedness 
due the defendant, said indebtedness being secured by deed of trust on 
their residences; that in taking the bonds of the IIOLC the defendant 
c red i td  plaintiffs x-ith only 85 per ccnt of their face T alue;  allerefore, 
they hue for the remaining 15 per cent, amounting to $1,3S7.50, with 
interest and costs. 

The defendant denies liability, pleads express agreerncnt and ratifica- 
tion on the part  of plaintiffs, prior to act of Congress inhibiting such 
agreements, and contends that  plaintiffs may not accept the benefits of 
said agreement and a t  the same time repudiate its burdens; that if they 
would rescind they must do so i ~ l  toto. S t i l r k l ~ . ~ u f h e r  L'. ( ir i lce ly ,  187 
S. C., 526, 122 S. E., 297. 

From wrdic t  and judgment exculpating defendant from liability, the 
plaintiffs appeal, assigning errors. 

Sidney A. Ward and  H.  8. W a r d  for plaintif is,  appellants.  
W. L. I l 'h i f ley  u n d  2. T.'. X o r m a n  for defendants ,  appellees. 

PER CURIAM. One member of the Court, S c h e n c k ,  J., being absent, 
and the remaining four being equally divided in opinion as to whether 
the matters of law or legal inference, debated on argument and brief, are 
presented by the record, the judgment of the Superior Court, accordant 
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with the usual practice in such cases, is affirmed and stands as the deci- 
sion ill this castJ, without becoming a preced~nt .  8. I ) .  Swan ,  209 N. C., 
836, 153 S. E., 255; Se.\sot)l~ 1 % .  R. R., 205 S. C., 34.1, IF2 S. E., 112. 

.\ffirmed. 

. \ P ~ I . : A L  i)y defmdants from Hnrnh i l l ,  .I., at  October Term, 1936, of 
W n s a ~ s a ~ o n - .  S o  error. 

I I I  This n a i  an action to recover damages for the failure 
of the tlcfc~itlants to return certain logging equipment, in accordance 
with the terms of a consent judgment rentlcretl in a previous suit between 
tlie parties, and also for darnages for the deterioration of ~ ~ o r t i o n s  thereof 
which were returned. I'pon issues submitted, the jury a~sc>.sctl plain- 
tiffs' damages a t  $650.00. 

The principal contention of tlefendants, appellants, was that by reason 
of a settle~nent with tlefentlant I ron  Works, plaiiitiffi sl~oultl 1)c held to 
h a w  rclcasctl their claini against tlcfentlants Coppersm th and Jones, 
but the raluc of tlic p r o p r t y  affcctetl by plaintiffs' ailjustnicnt of a 
separatc controrersy with the I ron  Works nas  csrluded from the con- 
sideration of tlie jury. 

T l ~ e  appellants and the I ron  W\'orliq werc not joint tort-fea~ors, nor 
did tllc plaintiffs, by settlenleilt of anothrr and different s h i m  with the 
I:lttc>r, obtnin satiifaction for the matters here l i t i ga td .  ,Ilitooti 11. 

S f c p l ~ e t ~ ~ ,  168 S. C., 070; JYludc 1 % .  iShcrrod,  175 S. C., 346; 170utlg v. 
i l t i t l i  rhot i ,  33 Idaho, 522, 50 A. L. R., 1056. 

Tlie t3ontrol ersy related cl~ief!y to questio~lr of fact which have been 
deterniined in favor of the plaintiffs. rpon the record, me find 

N o  error. 



N. C.] SPRING TERM, 1937. 735 

STATE v. G U T  JONES.  

(Filed 7 April, 1937.) 
1. Criminal Law a 30- 

Statements of witnesses a t  the coroner's i~iqnest held competeat in evi- 
tlrncc for thc g~upose  of corroborating the testimony of the witnesses a t  
the trial. 

2. Criminal Law 5 P b -  
A verdict will be iuterprt~ted in the light of all the eridcnce :111d the 

ndniissiori of the parties. 

APPEAL by defc i~dant  f rom Sirr(lnir, .J., a t  September Term.  1936, of 
 JOSE,^. hTo error .  

T h e  tlcfendant n a s  tricd on a n  i n d i c t ~ ~ l e n t  111 nhic.11 he n a s  rharged 
with dr iving a n  auton~ohil i> on a 11igliv a 7  in  Jones County, S o r t h  Caro-  
lina. \\liile undcr  the influence of intoxicating liquor, i n  riolatioli  of the 
itatuttl .  S. C'. C'otlc of 1935, wct ion 2621 (44).  

T h r e  v a .  a \ i>ldict  tha t  t l c f i d a n t  is " g ~ ~ i l t v  of drivirlg under  the  
influence of liquor." 

Frorn judgment tha t  lle be confined i n  the county ja i l  of Jones County 
f o r  tncxlvc ~nont l l i .  and  he aaiip~ietl  to  n o r k  on the public roads, the 
defendant  appealed to the  S u p r r m e  Coiirt, assigning as  r r r o r  the admis- 
sion of midencc orc r  his  objections. 

PER CURIAX. There w a i  a m l ~ l e  evidence a t  the t r i a l  of this action to 
sustain the  c l ~ a r g c  made i n  tlic intlictmcnt tha t  on 1 ,Ipril ,  1936, the 
d e f c d a n t  did drive a n  autoinobile on a public. highway i n  J o n e i  ('ounty, 
xliilc under  the influence of iritoxicating liquor, i n  ~ i o l a t i o n  of the 
statute. S. C'. Code of 1935. iection 2621 (44). 

There  was n o  error  i n  the ailmiision of eridcnce tending to corroborate 
the t es t in~ony  of witnesses f o r  thc State. S ta t~r i i en t -  made 1)y thcse 
witnesses a t  the coroner's inquest were competent as  evidence tending to 
corroborate the  testimony of the v i t n e i w s  at  the trial.  See S. 71. E111771, 
138 S. C., 599, 50 S. E., 283. 

T h e  verdirt  appear ing  i n  tllc rccord, a l though on its face not sufficient 
to  support  the judgment, interpreted i n  the light of all  the  evidence, and  
of admissions made in the  case on appeal,  vas sufficient f o r  t h a t  pur-  
pose. See S. 1 % .  Il'hiflcy, 208 N. C., 661, 162 S. E., 338. 

T h e  judgnlent is  affirmed. 
N o  error. 
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A. J. PHILLIPS v. GULF REFINING COMPANY ET AL. 

(Filed 7 April, 1937.) 

APPEAL by plaintiff from S inc la i r ,  J., at  December Term, 1936, of 
CARTERET. 

Civil action to recover damages for a n  alleged negligent injury. 
The  record discloses that  on 9 June,  1933, about the hour of 9 :00 p.m., 

the plaintiff, while trying to berth a boat i n  the defendant's dock a t  
Morehead City, fell from the pier and was seriously injured when his 
a rm struck a protruding nail which had been driven into the side of one 
of the piling, about 8 or 10 inches from the top of the deck. The plain- 
tiff was using the defendant's dock, after business houi-s, for his own 
convenience. H e  mas neither a n  employee of the defendant nor engaged 
in any work for the defendant. 

From o judgment of nonsuit entered a t  the close of plaintiff's evidence, 
he appeals, assigning errors. 

W a r d  & W a r d  for plaint i f f ,  appel lant .  
Moore d iwoore for defendants ,  appellees. 

PER CURIAM. It is not perceived upon what theory the defendant can 
be held liable for plaintiff's injury, unfortunate and distressing as it may 
have been. The judgment of nonsuit seems tJo be correct. 

Affirmed. 

MISOUS B. ALLEK ET AL. V. MUTUAL LIFE 1SSURANC:E COMPANY. 

(Filed 7 April, 1937.) 

Appeal and Error 5 3- 
Where the Supreme Conrt is evenly divided in opinion, one Justice not 

sitting, the judgment of the lower court will be affirmed, without becoming 
n precedent. 

APPEAL by defendant from S inc la i r ,  J., a t  September Term, 1936, 
of PITT. 

Civil, action to reinstate and make effective policy of life insurance 
and to recover on total and permanent disability clause contained therein. 

From ~ e r d i c t  and judgment for plaintiffs, the defecdant appeals, 
assigning errors. 
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S.  J .  Evere t t  for plaintif fs,  appellees. 
Frederick  L. Al len and Gi l l iam & Bond  for defendant ,  appellant.  

PER CURIAX. One member of the Court, Schenclc, J., being absent, 
and the remaining four being equally divided in opinion as to whether 
reversible error has been shown, particularly on the refusal to nonsuit, 
the judgment of the Superior Court, accordant with the usual practice 
in such cases, is affirmed and stands as the decision i n  this case, without 
becoming a precedent. Jackson 1 ) .  T r u s t  Co., ante ,  733; B r o w n  v. 
Asszirance Society ,  210 N. C., 825; 8. u. S w a n ,  209 N. C., 836, 183 
S. E., 285; Sessoms v. R. R., 208 N. C., 844, 182 S. E., 112; B e a m  v. 
P u b .  Co., ibid.,  837, 181 S. E., 326; l ' rust  Co. v. Hood ,  Cornr., 207 N. C., 
862, 177 S. E., 16 ;  ATebel v. Nebe l ,  201 N .  C., 840, 161 S. E., 223. 

Affirmed. 

M. H. GOODRUM v. FARMERS GIN COMPANY, ANCHOR MILLS, INC., 
CHARLES BARNETT, AND MOORESVILLE FLOUR MILLS. 

(Filed 28 April, 1937.) 

APPEAL by defendants from Cowper ,  Special Judge ,  at  November 
Term, 1936, of MECXLENBURQ. NO error. 

Action to recover the value of certain crops acquired by defendants 
from H. A. Smith, which said crops were alleged to have been covered 
by plaintiff's registered chattel mortgages and crop liens. 

Plaintiff alleged, and offered evidence tending to show, that  H. A. 
Smith, then engaged in the cultivation of crops, i n  order to secure a 
debt, executed to him liens on all the crops by him raised on described 
lands. and that  these liens were renewed from year to year by the 
execution of additional chattel mortgages and crop liens on succeeding 
crops, including the years 1933, 1934, and 1935; that  while the debts 
were unpaid and the mortgages of record in the county, Smith sold and 
delivered certain crops of cotton and cotton seed, raised on the lands, to 
the defendants in 1933 and 1934 nithout the consent or previous knowl- 
edge of the plaintiff, and the plaintiff asked that  he recoyer the value of 
thc crop5 .o delivered to the defendants by the licnor. 

At the close of plaintiff's evidence, defendants moved for judgment of 
nonsuit. This motion was denied and defendants offered no evidence. 

Issues nere  submitted to the jury and answered as follows: 
"1. Did the 1935 mortgage cancel and release the lien of the 1934 

mortgage ? d n s .  : 'No.' 
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" 2 .  Did 11. Li. Smith sell his 1933 crops with the coni,ent of the plain- 
tiff? Ans. : 'NO.' 

"3. Did II. A. Smith sell his 1934 crops with the consent of the 
plaintiff? Ans. : 'No.' 

"4. How much, if any, are the defendants indebted to the plaintiff? 
Ans. : '$254.52,' " 

From judgment on the verdict defendants appealed. 

H. F. Wel lons  for  plaintiff, appellee.  
11. C.  J o l ~ e s  n n d  Brock BarX-lcy fo r  rlefendnnts,  nppel lnnts .  

PER CURIAM. The only question presented by the appeal is the cor- 
rectness of the ruling of the court below in denying tlie motion for judg- 
ment of nonsuit. Tliere x7ere no excevtions to the ev dencc or to the 
judge's charge to the jury. 

The defendants contended that  the eridencc offered by the plaintiff 
showed that  his course of dealing with the mortgagor with respect to the 
crops covered by his mortgage was such as to indicate tlint he liacl con- 
sented to the sale of the crops by tlir mortgagor, and that the execution 
of a new mortgage each year released the mortgage on the crops of the 
preceding year, and ratified the sales to defendants. E u t  the plaintiff 
testified : "I never gave X r .  Smith permission to &ell ally 11;irt of niort- 
gaged crops. Seve r  agreed to release either mortgage. I i a d  a definite 
understanding and agreement with Mr. Smith that each :idclitional mort- 
gage would be additional security with riglit to  toll a11 crops pre\iousIy 
dispowd of ~ n l c s s  l9:35 note paid in full at ~liaturi ty.  Had  no knonl- 
edge of either defendai~t  purchasing crops, cscept Sn~ i t l i  told nie 11c had 
sold tllem to C'. B. Barnett." 

r 7 l l i i s  evidence was sufficient to take the case to tlic jury on t l ~ c  is-uc.. 
raised. Liability for tlie recovery was apportionccl among t l ~ e  tlefend- 
ants ill accord x i t h  an agrcenirwt L ~ t \ \ e c n  tlicni. 

I n  tlie trial, n-e find 
KO (error. 
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operated by Ea r l  Frazier while delivering messages on behalf of the 
Western Union Telegraph Company, and alleged to have been caused by 
the negligence of the defendants. 

Upon denial of liability and plea of contributory negligence, the usual 
issues of negligence, contributory negligence, and damages were sub- 
mitted to the jury and answered in favor of plaintiff. From judgment 
thereon the tlcfendants appeal, assigning errors. 

Uouy laso  d? Uoug las s  a n d  Sam J .  X o r r i s  for  p l a i n t i f ,  appel lee .  
E'rtrrrrir K .  ,+'trrrk crrrd L i f f l e  CC Il'ilson for d e f o d n n t s ,  a p p ~ l l a n t s .  

P h . ~  CUKIAX. The record presmts no new question of law, and the 
trial ieerris to  have been conducted in conformity to the established p i n -  
ciples in such caws. Hro lcn  P .  l 'e l .  ('<)., 196 x. C., 771, 153 S. E., 457. 
The dcinurrpr to the eviclence was properly overruled, as i t  is amply 
suffieierit to carry the case to the jury. Hayes  v. T e l .  C'o., ante, 192. 

A careful ~ ~ e r u r a l  of the record leaves us with the impression that  it 
is free from rever~ible error. The verdict and judgment will be upheld. 

No error. 

V I R G I N A \  TRUST COMPANY, TRL-bmt, v. E. R. MERRICK, TRI-STEE, AND 

T H E  SORT11 CAIROLIN,l .\ICTT'.lL I.IFE ISSURASCE COMP,\NP O F  
DTJRH.111. S. C. 

(Filed 26 hipril. 1'337.) 

Appeal and Error 3 3& 
JYiiert. the Supreme Court is evenly divided in opinion, one Justice not 

qitting, tlir jnclgnent of the ion-cr court will be affirmed, ~ i t h o n t  becoming 
a prt~ccdent. 

, \PPEIL  by l)lailltiff from I l i l r r i s ,  ./.. at  &larch Term, 1937, of T\'al<h. 

Alffirnied. 
T h s  n a s  an action by plamtiff, a creditor of the ebtatc of I3erry 

O'Kclly, tlecea-ed, to enjoili sale of land under deed of trn,t c~xecuted by 
the adniini\trator of said citate to the defendant Xerrick, trustee for 
the Sort11 Cnrolinai 3Eutual Lifc In~ura l l cc  C"ornpaq, another creditor 
of \aid e.tate. ?lie execution of the deed of trust by the achinibtrator 
n a s  autliori7ctl pursuant to the l)rorisions of C'. S., 7.5, as arnerided by 
chapter 222 of the I'ublic 1,avs of 1'327. 

From judgnl~il t  (I is ini~sii~g the action, plaintiff appealed. 



740 I N  T H E  S U P R E M E  COURT. [211 
- 

STATE 2.'. MAY; CARPENTER ti. BANK. 

PER CURIAM. One member of the Court, Schenck,  J., being absent, 
and the remaining four being equally divided in opinion as to whether 
the statute permitting an administrator to execute a deed of trust on 
real estate is applicable to the facts in this case, the judgment of the 
Superior Court, i n  accord with the usual practice in such cases, is 
affirmtld and stands as the decision of this case, without becorning a 
precedent. C'nfcy 1 % .  Osborne, 210 N. C'., 252. 

Affirmed. 

STATE v. C. G. MAY. 

(Filed 19 Nay, 1937.) 

APPEAL by defendant from Bill, Special Judge,  at  November Special 
Term, 1936, of GUILFORD. 

Criminal prosecution, tried upon indictment charging the defendant 
with sodomy or crime against nature. C. S., 4336. 

Verdict: Guilty of an attempt to commit the crime charged. 
Judgment:  Two years on the roads. 
Defendant appeals, assigning errors. 

Attorney-General Seawell and Assistant Atforney-General ~IfciClullat~ 
for the State .  

J .  J .  Henderson und George 9. 170ztnce for defendant. 

PER CURIAM. The case was properly submitted to the jury on the 
evidence offered by the State, and the record is barren of any reversible 
error;  hence the verdict and judgment will be upheld. 

KO error. 

W. 1%'. C A R P E S T E R  v. THE F I R S T  S A T I O S A L  B A S K  O F  WADESBORO. 

(Filed 19 May, 1937.) 

 PEAL by plaintiff from Ir'ousscciu, J.,  at  September 'Germ, 1936, of 
Ar~son.. 

Civil action for an  accounting between plaintiff and defendant's intes- 
tate, and to recover balance due, alleged to have arisen out of certain 
"purchases and sales of cotton," which were "bona fide hedges" and made 
in the courqe of their business as cotton dealers. 
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The purchases and sales in question were made in  the spring of 1923. 
Summons was issued 3 December, 1923; complaint filed 11 Mag, 1934; 
action tried Septrmber Term, 1936. 

From judgment of noncuit entered a t  the close of plaintiff's evidence, 
he appeals, assigning errors. 

Ar tn f i r ld ,  Shrrrirr S- Ilrrrilhnrdf for p l c l i n f i f f ,  a p p r l l a n f .  
Rozc'l(c/rd 8. Przrc t fe  orrd B. -11. C'oriijgfon for d e f e n d a n t ,  appellee.  

R I .  Plaintiff's chief complaint is to the exclusion of cer- 
tain evidence, without which it is practically conceded no case has been 
made out. h careful perusal of the rword fails to disclose any error in 
the exclusion of evidence or in the judgment of nonsuit. S o r  has error 
been made to appear on the motion to recuse. 

Llffirn~ed. 

DAVID MURPHY v. ATLANTIC COAST LINE RAILROAD COMPANY. 

(Filed 19 hlny, 1937.) 

APPEAL by  lai in tiff from G r n d y ,  J., a t  October Term, 1936, of XEW 
HAIYOVER. Affirmed. 

This is an  action to recover damages for personal injuries alleged to 
hare  been caused by the negligence of the defendant. 

At the close of the evidence for the plaintiff, on motion of the defend- 
ant. the action was dismissed by judgment as of nonsuit. 

Plaintiff appealed to the Sul)reme Court, assigning error in the j d g -  
ment. 

Roclgcrs d R o d g e r s  for plaintift ' .  
Poisson d? C'ompbell  for de fendun t .  

PFR CURIAXI. I n  the absence of any evidence a t  the trial of this 
action tcnding to shox that  plaintiff's mjuries mere caused by the negli- 
gence of the defendant, as alleged in his complaint, there is no error in 
the judgnlent dismissing this action. 

A11 the evidence shoved t h t  plaintiff's on.n ~legligrnce was the sole, 
proximate cause of his injuries. In no aspwt of the case is the doctrine 
of "the last clear. chance" applica1)le to the facts shonn by all the evi- 
dence. See Redmon c. R. l?., 105 S. C'., 764, 143 S. E., 829. 

The judgment is 
Affirmed. 
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L \ r ~ ~ : a ~  by defendant from . l r?ns f roug ,  ,I., a t  February Term, 1937, of 
D A V I D ~ O N .  

Civil actions, brought separately by husband and wife, to recover for 
sewires rendered defendant's intestate during her lifetime, by consent 
consolidated and tried together. 

From verdict and judgment for plaintiff' in each case, the defendant 
appcals, assigning errors. 

D O ~ L  -1. It'uloer, J .  L P ~  I ly i laon,  a n d  C'url C'. W i l s c n  fo r  p la in t t f f s ,  
appellees.  

TI'. 0. B u r g i n  a n d  P h i l l i p s  & l 3 o r i w  for d e f e n d u n t ,  t rppe l lnn f .  

PER CCRIAAI. I t  may be fair ly debatable whether the case falls in 
the category of S e s b i t t  c. Llonolto, 108 S .  C., 147, 150 S. E., 875, or 
Staley c. Lo tcc ,  197 N. C., 243, 148 S. E., 240, but ss there was no 
motion to nonsuit, and the record is barren of any exceptive assignnient 
of error predicable of a new trial, the verdicts and judgments will be 
upheltl. See B n ~ k  c.  Jfc .C'ul lers ,  201 S. C., 412, 160 S. E., 497;  
E d ~ c a r d s  c. , l ~ n l i h e u ~ s ,  106 F. (?., 39, 144 S. E., 300; Tt'inkler u .  ICilliuu, 
141 S. C., 575, 54 S. E., 540. 

N o  error. 

(Filed 19 May, 1!)37.) 

1. Criminal IAW 5 5 2 k  

'I?estimon?. of two n.itncwc.s id~litifyi~ig tlefellcliult as (jne of tlle I>cl.l)e- 
trntors of the ro1)bery clinrged. with conflicting evidence by tlcfrnr1:rnt ill 
s l~pl~ort  of the alibi relied oil 11y liiln, rniscs an issue of :?act for tlic. jury, 
and defendant's motion to  nonsuit is properly denied. 

2. Criminal Lzm 33a- 

The weight of the tcstinlwy :illtl the credibility of nitn?sses are matters 
i l l  the escluive prorilicc of tlle jl~ry. 

APPEAL by clefendant Jolin TYliarton froin Sink, ,J., at  J anua ry  Term, 
1937, of GUILFORD. 
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The defendants were indicted for robbery 15-ith weapons, and with 
assault with intent to kill. By consent, the cases were consolidated fo r  
trial. From judgnient pronounctd upon verdicts of guilty as charged 
in both indictments as to both defendants, the defendant John  Wharton 
appealed. 

Af torney -Genera l  Senulell (run' Ass iatnnf  At torney-C:~nernl  -lIr;lIullrrn 
for f h e  State. 

Pot tnce & Pounce and  ,Tamrs E. C'olefrane for  defendant .  

PER CURIAM. The appellant assigns as error the denial by the court 
below of his motion for judgment as of nonsuit a t  the close of the evi- 
dence, on the ground that  he had not hecn sufficiently itfentificd as one 
of the perpetrators of the crimes alleged in the bills of indictment. 

Howrrer. it  appears from the record that both the I~rosecuting witness, 
u h o  was assaulted and robbed, and another witness identified the de- 
fendant Tfrliarton as one of the two engaged in the unlawful actq. The  
motion for judgment as of nonsuit was 11roperly overruled. The defentl- 
ant denied his guilt and offered rvit lenc~ tliat he x a s  elsewhere a t  the 
time a l leg~d,  but the weight of thr  testimony and the credibility of the 
witnesses were matters esclusirely in the p r o ~ i n r e  of the jury. 

The charge of the court to  the jury was in accoril with thr, tlet.iqionq of 
this ('ourt, and v-e find no error in .the rulings of the trial judge on the 
admission o f  evidence. The judgrncnt follo~\ed the verdict and was 
nithill tlir limits of the pertinent statutes. 

I n  the trial there xias 
S o  error. 

R O B E R T  I,. STEELE I11 T. A. B. COLE.  

( Filed 1'3 Nay, 1937. ) 

, ~ P I ' E A L  by plaintiff and defendant from Xousscou,  J., a t  October 
Terui, 1936, of RICIIBIOKD. 

-1ction to recover of dcfrndant indiritlually the l~urchase price of an  
interr.1 in certain land in the State of Florida, conveyed by plaintiff 
to Fai i i i~c  L. Steele, incompetent. a t  the requcit of deicndal~t. The  
tlefendnnt answered, allegi~ig. ainong 0 t h  thingi, that lie and George P. 
Entwistle were trustees of the estate of Fannie L. Steele, and that he 
w ~ s  not personally liable; tliat plaintiff had bcc.11 paid in full for his 
intereft in the land ; that his title to a portion of the interest conveyed 
was defective, arid defendant set fort11 ;it length numerous transactioris 
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between the parties and those from whom plaintiff's interest was derived, 
and asked that A. B. Cole and George P. Entwistll:, as trustees of 
Fannie L. Steele, be made parties, and also that Mrs. 31. E. Steele, both 
individually and as executrix of the estate of Robert L. Steele 11, be 
made a party. 

The plaintiff demurred to the answer and asked for judgment on the 
pleadings. Plaintiff thereafter filed a reply. 

The court overruled the demurrer, denied the motion for judgment 
in the pleadings, ordered that A. B. Cole and George P. Entwistle, as 
trustees of Fannie L. Steele, be made parties defendant, and denied 
defendant's motion to make Mrs. M. E. Steele, individually and as execu- 
trix of Robt. L. Steele 11, a party. 

Both plaintiff and defendant appealed. 

A. M. S tack  and Fred W .  B y n u m  for plaintiff. 
J .  C. Sedberry for defendant. 

PER CURIAM. The plaintiff's demurrer to the answer and his motion 
for judgment on the pleadings, on the ground that the answer did not 
set up any defense to plaintiff's action, were properly overruled. 

Likewise, we see no error in the denial of defendant's motion that 
Mrs. M. E. Steele be made a party defendant. 

On both appeals 
Judgment affirmed. 

IRIS WOOD v. WILLIAM BODEENHEIMEIL 

(Filed 19 May, 1937.) 

APPEAL by plaintiff from Armstrong,  J. ,  at February Civil Term, 
1937, of DAVIDSON. Affirmed. 

This is an action for slander brought by plaintiff agrlinst the defend- 
ant, alleging damage. The plaintiff is a married woman and in her 
complaint made allegations against defendant which constituted slander 
per se. The defendant denied the allegations of plaintiff'. 

J.  Lee Wi l son ,  A. J .  Newton ,  and Don A. Walser  for plaintiff. 
Sprui l l  & Olive for defendant. 

PER CURIAM. At the close of plaintiff's evidence, defendant in the 
court below made a motion for judgment as in case of nonsuit. C. S., 
567. The court below sustained the motion, and in ,this we can see 
no error. 
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ADAMS v. MORTGAGE Co. 

C. S., 2432, is as follows: "Whereas doubts have arisen whether 
actions of slander can be maintained against persons who may attempt, 
in a wanton and malicious manner, to destroy the reputation of innocent 
and unprotected women, whose very existence in society depends upon 
the unsullied purity of their character, therefore any words written or 
spoken of a woman, which may amount to a charge of incontinency, 
shall be actionable." 

The allegations in the complaint of plaintiff charged that the defend- 
ant used words in the presence of others which amounted to incontinency 
and slander per se. This was denied by defendant. On the trial the 
plaintiff's proof did not sustain the allegations of the complaint. I t  
would serve no useful purpose to set out the evidence, but the language 
used by the witnesses of plaintiff, which was alleged to have been spoken 
by defendant concerning plaintiff, did not amount to a charge of incon- 
tinency. H a r l e y  v. Lovett, 199 N. C., 793. 

The judgment of the court below is 
Affirmed. 

PEARL K. ADAMS v. CAROLINA MORTGAGE COMPANY. 

(Filed 9 June, 1937.) 

APPEAL by defendant from Hill, Special  J u d g e ,  at November Term, 
1936, of FORSYTH. 

The plaintiff instituted her action to recover the statutory penalty for 
usury. The material averments of her complaint are these: C. B. 
Dunnagan and wife, the original borrowers and mortgagors, conveyed 
the land to R. M. Dunnagan and wife, who thereafter conveyed to the 
plaintiff, for the purpose of securing grantees' assistance in making the 
required installment payments on the loan, with agreement to reconvey. 
I t  is alleged the original loan was affected with usury, and that usurious 
interest was paid by C. B. Dunnagan and mife, and by the plaintiff, and 
that it was understood and agreed that plaintiff should have the benefit 
of any defense or claim on account of usury. Plaintiff paid the balance 
required by defendant for satisfaction of the loan. 

Defendant answered denying the charge of usury, and pleaded the 
statute of limitations. No affirmative relief was prayed. 

Subsequently, upon motion of C). B. Dunnagan and mife, they were 
made parties plaintiff and adopted the complaint. Thereupon, the 
defendant demurred on the ground of misjoinder of parties and causes 
of action. 
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When the cause came on for hearing, the trial judge permitted C. B. 
Dunnagan and wife to take voluntary nonsuit, and, after entering judg- 
ment disn~issing the case as to them, declined to sustain the demurrer 
and dcfcndant appealed. 

PER ( ' U R I A M .  The court below, liavii!g dismissed the action as to all 
parties, except tlic original plaintiff, Pearl  I<. ,Idams, the demurrer on 
the ground of niisjointler of partieq and causc; of action could not he 
sustained. 

The court's ruling is 
dffi i~ned.  

(Filed 9 Julie, 1937.) 

,IPPEAL by defendant from IIill, S p ~ c i a l  Judge, a t  Ma]-ch Term, 1937, 
of FORSYTH. 

Civil action to recover damages for personal injuries alleged to have 
been c:iu~ed by the wrongful act, neglect, or default of the defendant. 

PlaintifF was injured while riding on tlefendant's t r w k ,  and mas, a t  
the tinic, engaged in  helping defendant's tlrirer move a IIeatrola from 
the home of a customer to defendant's store, for  the purpose of storing it. 

The jury found that  plaintiff's injury mas due to the nqjigence of the 
defendant and nssesscd his damages at $500. From j ~ d g m e n t  on the 
verdict, the defc~ldant appeals, assigning errors. 

ll'illiarns & Bright for plaint i f f ,  appellee. 
W i l l i a m  II. B o y e r  for de fendan t ,  appel lant .  

PER CURIAM. The record discloses no fatal  exceptive assignment of 
error. The allegation of negligence is, perhaps, narrowly stated, but its 
sufficiency is not c2iallenged. Indeed, the theory of the trial may have 
been more favorable to the defendant than the facts in evidence war- 
ranted. IIowever, the jury has answered for the plaintiff. The verdict 
and judgment will be upheld. 

N o  error. 
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(Filed 9 Junr. 1937. ) 

Appeal and Error a 3 8 -  
Where the Supreme Court is evenly (li\itled in opinion, one Justice not 

sitting, the  jndgnler~t of the lower court  rill br :~ffirn~ed, in accorda~~ce 
with the usual practice. 

APPEAI, by plaintiff from Armsfrong, J., at N o ~ e m b e r  Term, 1936, of 
ROCKIXGHAM. Affirmed. 

This is an action to recover damages for the unlawful arrest and 
wrongful imprisonment of the plaintiff, procured, as alleged in the com- 
plaint, by the defendant. 

At the close of the erideace for thr plaintiff, the defendant moved for 
judgment as of nonsuit. The n~ot ion  was allowed, and plaintiff excepted. 

From judgment dismissing the action as of nonsuit, the plaintiff ap- 
pealed to the Supreme Court. 

Sharp CE Shurp for p l t r i n f i f .  
C'arlis 2'. Kennedy for d e f e n d u n t .  

PER ('URIAM. One of the members of this Court not sitting a t  the 
liearirlg of this appeal, and the renlaining members being divided in 
opinion, the judgment of the Superior Court is affirmed, in accordance 
with the practice in such case. See A]-ebel t l .  n'ebel, 201 N. C., 840, 161 
S. E., 223, and cases cited in support of the decision in that case. 

Affirmed. 

JESSIE SMITH Y. G .  11. CATHEY. ~'RESII)EST.  BUSTER GIIEES, MAKAGER, 
T R A ~ I X G  a s  ARROW T.\SI('AI% C'OJlI'.\SY, A X I )  T<ARTlIER GROVES, AS 

AGEST Ann I~ I ) IVI I I~ -A~ .T .Y ,  
(Filed 9 June,  1937.) 

Master and Servant 5 2'3- 
111 this action to rrcorrr for a n  assault. drfelidnnt employers' motions 

to nonsuit h t l d  1)roperly granted for that tlie eridence disclosed that the 
nrongtlorr \\-as nor about the cniployers' bnsilless and was not :tcting 
\ritlii~i tllit svopc of his elnjtlog~nent in  malting tllc assault. 

,IFPEAL by plaintiff from l l i l l ,  Specic11 J ~ i d g e ,  1 2  April, 1937. From 
FORSYTH. Aiffirmed. 

This is an  action for asqault, brought by plaintiff against defendants, 
alleging damage. 
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The judgment in the court below is as follows: "This cause coming 
on to be heard and being heard before his Honor, F r a n <  S. Hill,  Judge 
presiding, a t  the 1 2  -1pril Term of the Superior Court of F o r ~ g t l i  
County, and after a jury was impaneled to t ry  the issues, the defendants 
G. hl. ('atheg and Buster Green, trading as LLrrow Taxicab Company, 
demurred ore t e n u s  to the amended complaint, including the substituted 
paragraphs four and five of said complaint, on the grounds that  it does 
not set out facts sufficient to constitute a cause of action against them. 
Cpon 11caring the argument of counsel, the vourt sustained the demurrer 
and dismissed the action as to the defendants G. hi. Cathev and Buster 
Green, trading as Arrow Taxicab Company, and the plaintiff excepts 
antl appeals to the Supreme Court of North Carolina. A juror was 
then withdrawn and a mistrial declared as to the defendant Barther 
Groves. This 20 ,Ipril, 1937. (Signed) F rank  S. Hill,  Judge pre- 
siding." 

To the signing of the judgment, the plaintiff excepted, assigned error, 
and appealed to the Supreme Court. 

W i l l i a m s  (e. B r i g h t  for p la in t i f f .  
1'ric.e 4 .Joxcs for dcfcritltrtlfs. 

PER CURIAM. We see no error in the judgment of the court below. 
The allegations of the complaint, construed in a light most favorable to 
plaintiff, do not state facts sufficient to constitute a cause of action 
(C. S,, 511 [6])  against defendants G. 11. Cathey antl Buster Green, 
trading as Arrow Taxicab Company. When the assault took place, 
Bartlwr Groves, an employee of the -Irrom Taxicab Co,npany, was not 
about his master's busiiiess, nor was his act in the scope of his eniploy- 
ment. Fergnsorl L?. S p l u n i ~ ~ g  Co., 196 N .  C., 614; J a c k s o n  21. Schp iber ,  
200 S. C., 441. 

The judgment of the court below is 
-1ffirmed. 

STATE v. TAN MOORE AND M. B. THOMPS~ON. 

(Filed 9 June, 1937.) 

, \PPEAL by defendants from IVi l l iums,  J., a t  November Term, 1936, 
of ALAMAXCE. N O  error. . 

This is a crirninal action in which the defendants w r e  tried on an  
indictment for highway robbery. N. C. Code of 1935, section 4267 ( a ) .  

By their ~ e r d i c t  the jury found that defendants are "glilty of larceny 
from the person." C. S., 4251. 
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Fronl ~u(lgnicnt  that the ~lcfentlants 1)e confinetl in the State'.; Prison, 
~ I I P  i I~fen(lant  Tan Jl(loore for a term of forty-eight months, and the 
defendant 11. B. Tllo~npson for a term of thir ty months, each to be 
aqsignctl to labor iuitler the direction of the State Highn.ay and Public 
Works Comrniqsion, tlle defendants appealed to the Supreme Court, 
as ,~gning error% in tl~c, trial and in the judgment. 

Pm CTRI.IAI. - i t  the trial of thi, action the evidence for the State, 
tentling to sliow that the tlefcntla~itr arc, guilty as charged in tllc inclict- 
nicnt, n as i l ~ a r p l y  contradictctl by the el-~tlt~nce for tlie dcfentlants, n it11 
respect to (.\-erg fact alleged in tlw i~idictnlent. 

*I11 the eri(1cnce n a, propcrly iubnritted to thc jury under instructions 
by the co111,t. in whlcll v c  fillti iio error for i ~ l l i ~ l l  the deferitlants. or 
citllcr of tlltm, is entitled to a new trial. 

I t  is a1)parent from thrir  rcrtlict that the jury were not satisfied 
beyond a  ason on able doubt that the l a r c ~ n y  of the prosecutor's rimley 
\ \as ac~ompw~iied hy iricani of forw, as contcntl~d by the State, hut n r r c  
co satisfied that the d e f c ~ i d a n t ~  are guilty of larceliy from the pc3r~on. a 
felony of 1e.s degree than that charged in tlle indictment. C'. S., 4251. 

Tlic verdict i. <upported by evidence at the trial, and is sufficient to 
support the jutlgrl~rnt. C'. S.. 46-1-0. There is no error in the judgment. 

I t  iz affirmed. 
N o  error. 
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For  coniplete analysis of subtitles. see Volume 210, page 847. 

Words :lntl I'11rnsc.s. ~ ' ross  r e f ~ r e n ~ w  fo r  this vnlntne. see post. p g e  831 

ABATEJIEI iT AND REVIVAL. 

§ 14. Action.; Relating to or Arising Out of Realty. 
,111 action against  a cwntingent remaint1errn:~n to sell the  lands rmtler ('. S , 

1744, abates upon the  tlmt11 of the  remainderman prior to the  termination of 
the life e s t : ~ t r  v h m  his limitation o re r  iq made to  depend npon hi \  snrvi r ing  
the l i f t  tenant.  Reddell z5. Tones, 312. 
# 19. Conclusiveness and Effect of Order of Abatement. 

An order of abatement i s  improperly se t  aside upon motion ill the  caiise 
evcn ~f the  order iq erroneol1s ~f i t  were entered in ncwrtl  nit11 the colirw ant1 
practice of the  court ,  the  ?ole remedy against  a n  erroneous judgment 1wi11g by 
appeal or ccrtcorarr. Darl z'. Ra~c.h/irs.  283. 

# 7. Relevancy and Conipetenc) of Evidence. 
I n  a p r o s e c ~ ~ t i o n  for  violating C. S., 4226 and  $227, the  admissioii of evidence 

offered by the Sta te  r e h t i r e  to t he  t ;~ l i ing  of a n  an:esthetic by t lPcens~tl  a t  t he  
time of taking the  medicine which the  eritlencc tnltled to shon- ~ I ~ f t ' l t ~ l i ~ ~ l t  11:1(1 
l~rocurcyl for her wit11 1tnlnn.fnl ititent. is  immaterial  and  not prejr~tlicinl to 
defendant. icncl the  esclnsion of his c r i t l n ~ c r  t ha t  at the  timt, ~lrceasc~tl  was 
sl~ffcring 11-itli n clise:~sc which fnci1it:ltetl tilt, nlmrtion is  not c>rvor. w c h  e r i -  
tlence being irreler:l~it to the  issne. S. r.  E r c ~ t ~ s .  4-78. 

(.Jointlrr of Actio~r.; ,see Plwdings  $ '2. I 

# 2. Moot Questions. 
Statu te  ~ ~ r o r i d i n g  fo r  action by t ; ~ s i u g  rlnit to 11;lve I~ontl issue tlecl:~red valid 

is  not u n c o ~ ~ s t i t n t i o ~ ~ a l  ns imposing on courts nonjut1ici;ll fl~uc+ion of tleter- 
mining moot questions. Ctrstc.rc.ir.s 1.. Strrtrl!l C'oltrif!/. Gq2. 
3 3. W~wngful Act : 1)ainnum Alhsclut~ Ilrjuriit. 

I )anl ;~ge  snstnincd :IS r(,snlt of tlefvntlt~rits' viol:~tion of monopoly s t ;~ tu t t t  is  
]lot drrri~ilrriic (1 bsqttc it1 j~crirt. Bcirirctt I . .  A'. R.. 474. 
3 3. Distinction Between Legal and Equitable Rclncdies. 

The  distinction 1 ) t ~ t ~ v ~ e n  actions ilt 1:iw n ~ i d  snits  in eqnity is  ; ~ h l i s h e d .  Art .  
I V ,  sec. 1. llTolfc I . .  (:rrllorc~o!~. 361. 

# la .  Adverse Possession by Tenant in Corninon. 
The posscwio~l of one t e ~ l a n t  in c ~ ~ t n m o n  is the  ~osscs s ion  of all. : ~ n d  one 

tcnnrit may not hold atlvPrhc.ly to his co t rn ;~n t  ~ ~ n t i l  there has  been a n  ouster,  
which i s  possession :rccwn~l~ilnic\tI 11y 11cts c~vincil~g a n  intent to hold solely for  
the p o s s e s s ~ r  in t h e  cll ;~ructer of solt' on-ncr to the  rsclnsion of and in oppo- 
sition to  the  clairns of ;ill o th t~rz ,  an( l  tilt, eri(l('lico in this c a w  i x  hvld insuffi- 
cient to estnhlisll such onstclr. Sfc~plic.ti,s z'. Clark, 84. 

The owner of Ia~i t l  tlicd illtestate leaving a widow a n d  four cslliltiren : ~ s  llis 
sole lleirs : ~ t  I:Iw. ~-hiv of tho ch i l~ I r<~u  !writ iuto p o , w ~ ~ ~ s i o t i  :111(1 r t ~ n ~ ; ~ i ~ i e ~ l  ill 
~xwstwhiot~ fo r  more thitn twenty y t ~ ~ r s ,  l ~ n t i l  his death.  Plaintiffs, ;L son and 
re~)rcsc~nt:~tives of t lccr :~s~t l  cliil(lrcsu of tliv original ownckr, introdiic.rd evidenct' 
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ADVERSE POSSESSION--Co?rtinzcrd. 
that the heir taking possession did so under an agreement that he should 
remain in possession during his lifetime and that he sliculd care for and 
support his mother. Held: The heirs a t  law were tenants in common in the 
land, and, if the jury should find from the evidence that the one taking pos- 
session did so under the agreement, his possession would not be ndrerse to his 
cotenants or their legal representatives. C. S.. 430. S t a l l h g s  v, I ieetcr,  298. 
§ 13a. Accrual of Right of Action and  Time from Whiich Possession Is 

Adverse. 
Wh11re a will creates an actire trust in the lnntls and provides that title 

should not vest in the ultimate takers until the termination of the trust, the 
statute will not rnn against a remail~derman until the terniil~ntion of the trust 
and the resting of his right to possession. S t e p h o f s  c. Clark,  54. 

§ 2. Remedies and Liabilities for  Damages Inflicted by  Domestic Animals. 
Where a party lawfully i m p o ~ ~ n d s  n sow. sells same under prorisions of a 

recorder's jndgmnit, and pays liimsc31f liis lnnf111 few f o ~  impounding the 
sow and his damages cnnsrtl 11y the sow. nntl pnys to the  owner tlw amount 
due him ont of the purchnse price, C. S., 1S50, 1851, the owner m;ly not ('om- 
plain. Bcusleu 2.. Edwards ,  393. 

APPEAL AXD ERROR. 

I. Snture and Grounds of Alq~el late  Juris- 
diction of Supreme Court 
2. J u d g m e n t s  A p p e a l a b l e  
3b.  D e a t h  a n d  S u b s t i t u t i o n  of P a r t i e s  

11. I'wsentation and Preservation in Lower 
Court of Grounds of Review 
Bd. E x c e p t i o n s  t o  F i n d i n g s  of F a c t  o r  

J u ~ i g m e n t s  o n  F i n d i n g s  
1V. Eflect of Appeal 

13. P o w e r s  a n d  P r o c e e d i n g s  i n  L o w e r  
( 'ourt  a f t e r  A p p e a l  

VI. T h e  Record Proper 
19. Necessa ry  P a r t s  of R e c o r d  
20 .  F o r m  a n d  R e q u i s i t e s  of T r a n s c r i p t  
21. M a t t e r s  n o t  A p p e a r i n g  of R e c o r d  

1)eenIed w i t h o u t  E r r o r  
VII. Assignments of Error 

2 4 .  Necess i ty  of E x c e p t i o n s  t o  S u p p o r t  
A s s i g n m e n t s  o f  E r r o r  

2,;. \\.:liver of E x c e p t i o n s  by F a i l u r e  t o  
Ass ign  S a m e  a s  E r r o r  

\ 111. Briefs 
L(;. T i m e  fo r  F i l l n z  B r i e f s  

e .  F i n d i n g s  of F ~ c t  
f .  A l lo \vances  t o  A t t o r n r ) . ~ .  G u a r d -  

i a n s  a d  L i t e m  a n d  T r u s t e e s  
35.  E'rc,sumptions a n d  B u r d e n  of S h o w -  

i n s  E r r o r  
3 3 .  I ' r e jud ic ia l  a n d  H a r m l e s s  E r r o r  

a .  I n  G e n e r a l  
b. E r r o r  Rendere91 H a r m l e s s  by A n -  

s \ve r  t o  O t h e r  I,*soes 
d.  I n  Admiss ion  c r  Exc lus ion  of  E v i -  

d e n c e  
e. I n  I n s t r u c t i o n s  * 

40. R e v i e w  of P a r t i 2 u l a r  O r d e r s  a n d  
J u d g m e n t s  

a .  R e v i e w  of J u d g m e n t s  on F i n d -  
i n g s  of F a c t  

li. R e v i e w  of Orc.ers  o n  Mot ions  t o  
S t r i k e  O u t  

e .  lie vie!^ of  Jud :men t s  on Mot ions  
t o  S 0 n s u . t  

f .  I ievie\v of J u d g m e n t s  upon  DC- 
m u r r e r s  

G. Review of Cons t i tu t iona l  Oues -  

I S .  1)ismisaal and Keinbt~tement  of A1)- 11. Q u t s t i o n s  S e e i s s a r i .  t o  D e t e r m i n a t i o n  
i~enls  of A p p e a l  

3 1 d  F o r  F a i l u r e  t o  F i l e  B r i e f s  S I I I .  1)eterrnination and 1)isposition of 
31f. F o r  lnsu t t i c i en t  o r  I m p r o p e r  R e c o r d  Cause 
:Jig.. Dismissa l  by Consen t  of  A p p e l l a n t  4 ; .  Ne\ \  T r i a l  

XI. Heview $ 1 .  F n r  S e w l y  Discovered  E v i d e n c e  
3;. N n t t e r s  R e v i e x a b l e  b. P a r t i a l  N e ~ v  T r l a l  

1 1 .  Alxt ters  in  Disc re t ion  of  L o w e r  2 0 .  J u r i r d i c t i o n  a n d  Pr l l ceed ings  in Lo \ve r  
C'ourt C'ourt n f t c r  K e m a n ~ l  

§ 2. Judgments  Appealable. (Matters reviewable see Appeal and Er ror  
5 3 7 . )  

An appeal from on order for the es:lmination of an adverse party is prenla- 
tnre and ordinarily will be dismissed. Dorcglus 2.. Bzrcha?lan, 1364. 
§ 3b. Death and Substitution of Parties. 

Where a party dies pending his appeal liis pel.sollnl represl'ntntive ~vill  be 
substituttvl as  n party, upon motion. Iic~le of k'ractice in the Supreme Court, 
No. 37. Kcddcn c. T o m s .  312. 
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§ 6d. Exceptions t o  Findings of Fact  o r  Judgments  on Findings. (Re- 
view of judgments on findings see hereunder § 40a.) 

A n  exception to a judgment rendered in i i  trial by the conrt under agree- 
ment of the parties, C. S.. 568, without exception to the evidence or the court's 
findings of fact, presents the sole question of whether the facts found snpport 
the judgment. Bent z.. Gclrris, 305. 
§ 13. Powers and Proceedings i n  Lower Court After Appeal. 

Upon appeal from order for alimony. case is no longer in Superior Court 
for motion to enforce payment. Vnughan r.  Vazighan. 354. 
3 19. Necesmrg Par t s  of Record. 

The plmdings are  a necessary part of the record and may not be omitted 
\I$ consent of the parties, and where the record is inadequate to establish the 
jnrisctiction of the Snpreme Court and put it  in efficient relation ;III(I c80nnec- 
tion with the conrt I~elow, the appeal will be dismissed. Rnle of Practice in 
the Supreme Court. No. 19. sec. 1. Bank 1;. HcCullers. 327. 

The Snr~rcn~e  Court can judicially know only what appears of record, and 
where the transcript fails to contain the record proper the appcnl will be 
dismissetl, since the record is insufficient to establish the jurisdiction of the 
Suprrnie C'onrt or pnt it in efficient cdonnection with the court helow. Aber- 
vcth 1 , .  Trust Co.. 450. 

W m. Form and  Requisites of Transcript. 
h motion to disn~iss an :tppe:il for that the case on appeal is not a concise 

stntement contnining only matter rr:~son:ihly necessary for the consider:ttion 
of appellant's :issignments of error. ('. S.. 643, Rulr of Prncticr in the Supreme 
('onrt Xo. 19. is addressed to the discretion of the Supreme ('onrt when the 
c.:lsr 011 :iplwal is settlrtl I)$ the trial jndgc~. ('. S.. 644. and the motion is denied 
in this cast.. since n tlismissal \wnltl 11e ;I denial of jnstice to appellnnt. 
.Ilrssicli 1' .  Hickor!/. 531. 

21. Matters Not Appearing of Record Deemed Without Error. 
IVherc the charge of the lower court is not in the record, i t  will be presumed 

that it is withont error. Llc'011trvr 1.. Ti'h itcz'illc, 618. 
# 24. Nerrssitg of Exceptions to  Support Assignments of Error .  

An :rssig~m~ent of error which is not snpported by an exception appearing 
of o r  i l l  i t  he c i n s i l r e l  I e l .  Fo'ti7i:cr Po. 1. .  Hnrdco. 653. 

3 .  IVaiver of Exceptions by Failure to  Assign Same a s  Error .  
h c~ontc~ntion of error ill thr  ch;~rgc will lw tler~ned ahmitlonPtl when the 

1)crtioli of the charge cornplniriecl of is 11ot assignrd a s  error. Iinle 10 ( 3 ) .  
Htr~rc,oc.h I . .  H-ilso~i. 129. 
# 26. Time for  Filing Briefs. 

1'l:iintiff :1~)pt41nnt's brief \v:~s filed six days after the timc required. and 
plaintiff's :rppeal is tlismissed npon xppellers' motion ~inder  Rlllr of Practice 
in the Snprenie ('onrt. Ko. %. 11-olfo c. Gallo~r'rr!/, 361. 
# 31d. F o r  Fitilurt, to File Briefs. 

I'laintiff appel1:liit's hrief was filed six d:~$s after the time reqnired. and 
plaintiff's appeal is dismissed upon :1p11rllers' niotion ~uidcr  ltnlr of Practice 
in the Snpreme (lonrt. So. 2s. Il'olfc 1.. C~olloic'cr~l. 361. 

31f. F o r  Insufficient o r  Improprr  Record. 
The pleadings are a necessary part of the record and nlny not be omitted 

11y ronsent of the parties. and where the record is inadequate to establish the 
jurisdiction of thtb Snpremts ('onrt :lnd put it in efficient relation and connec- 
tion \\-it11 tIicl conrt 1)rlon-, the' appeal will be dismissrtl. Rnle of Pmctice in 
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tiit. S ~ i p r r m r  Conrt. No. 10, sec. 1. Bnrrk a. .lfcC?tllrrs. 227; Ab(~r~~i , th! i  u. 
7'1.1ist Po.. 450. 

.\  notion to dismiss 1111 nl)peal fo r  t h a t  the  case on nppc:~l i s  not a concise 
stntt'iilcnt containing only ma t t e r  rcasonnbly Ilecessary fo r  t he  consideration 
of :ippell:int's :rssigi~mcwts of error.  (2. S.. 64.3. Rule of Prncti ' le  i11 the  Supreme 
C ~ m r t .  S o .  19, is  : ~ c l d r t w c ~ l  to tlir cliscrcVion of the  Snprenie Court  wheii the  
c.:1s(\ on :rppcnl is  settlrtl by the  t r ia l  j i~tlgr.  C. S.. 644, and  t 1 1 ~  motion is  denied 
in th is  (,as?. since n tlismiwnl n-niiltl 11c ;L tltlnial of jlistice to nppellnnt. 
.llr,ssic,h r'. Hickory. 531. 
9 31g. n i s n ~ i s s a l  by  C o n s m t  of Appellant. 

1'l;lintiff's :11qw:11 fronl jntlrnient of nonsnit a s  to one de fe~ idan t  is  dislnissed 
in : r c r ~ n d : ~ l ~ w  with stipnlntion in her  brief npon decision on appeals of other 
dcf(~nt l :~ i i t s  s l~ .~t : l i t l i i~g  plnintiff's rcrovrry ngnir~st  them. Pol17 r.. R. I?.. 391. 
a 371). Mat te r s  i n  Discre t ion  of Lower  Cour t .  

.\ t l i s cwt io~~nry  ortlrr  of the  t r ia l  ronr t  i s  concll~sive (111 nppt'nl ill tlle 
ahscncc of nhiise or ar1,itrnriness. I'obb 1.. Cobb, 146. 

~ ' h c t l l c r  n rrrc1ic.t is  ol~jert ionnl)lr  :IS csccss i r r  iisnally r r s t s  in thv d is t~rc-  
tion of t he  l o n e r  cnnrt ,  ant1 is  not ortlinnrily r t~ i en -nb lc  11po11 :~ppc:ll. Colt 
Y. I?. It., XI. 
a 37c. F i n d i n g s  of Fac t .  

Wlicrc t he  c o i ~ r t  licnrs t he  cvitltwrr~ 1)s ,?grecment of the  p:~rtics,  tlw c v ~ ~ r t ' s  
t i u t l i l ~ p  of fnvt thcrcfrom n w  :IS ronr lns i r r  ns the vc,r(lict of :I jury. : I I I ~ I  will 
not be t l istnrlwl on nppcnl whcii thcy nrc  s ~ ~ p p o r t c t l  1)s :~ i iy  twmpc~tc~i!t cvi- 
tlcncv. Cob71 r.  Coh71. 146;  I'cvrrc L.. l'r.iccl. 707. 
a 3 i f .  Xllownncvs t o  At torneys ,  Gua rd ians  .Id I~itt.111, a n d  T ~ w s t e e s .  

1 ' 1 1 ~  nmonnt of :~llo\r:~iic?s 11s the Snpcrior Conrt fo r  nttorncys' fws .  triis- 
t t w .  :riltl gu:lr t l i :~~is (! t l  litc,111 ill co~ulcctioli with : I I~  :\(-tion i~ i ro l \ - i l g  tht' l i :~- 
hility of :In t'st:~tv is rc~rit 'n.nl~lr I>$ the Snpreine Co~ i r t .  Hood, Comr.. 1.. 

C ~ I I ~ . Y ~ I  iw.  103. 

9 3% 1'1wun1ptions and n u r d e n  of Showing  E r r o r .  
.\llownnrw I)y tllc S ~ ~ l w r i o r  r o n r t  for  a t tornr~ys '  f w s .  tr~istcv.;. nntl ~ ~ ~ n r d -  

i:ins nd 1itc.m in  cvnnrc'tion wit11 a n  action involving tlie liability of t l ~ c  (.state 
:ircL 11(~~111(~1 / ) I . ~ I I I ~ I  f(!c.i(' ( ' o r r ( ~ t ,  : I H ~  tlie n l lon-a~~ccs  \rill no t  he c l i s t~ i r l~ t~t l  on a 
c'rt~tlitor's ;1ppv:11 in tlw : l l ) sc~~cc of nny  finding o r  eritlencc to snpport s~ i r l i  
tinding tha t  tlir :~llo\rmicrs were inntleqnnte or esccss i r t~ .  Iiootl. Con~r . ,  z.. 
Cll( s11 irv, 103. 

IY l~cw~ t l ~ c  S I I I I ~ ~ I I ~ ~  Court i s  rvcnly tlivitletl in o1)iliio11. 0111. .Tusticc not 
h i t t i ~ ~ g ,  tlit, j1111gmctit of t11r lo\rc~t~ ( ~ ) i ~ r t  will lw af f i r~nt~( l  xit111111t l ~ m ~ o i i ~ i i ~ g  ;i 

pr(v~>(l(,11t. ('01(, I.. R, I?., 591 : r,iqh t Po. r .  Elc ' r t~~ ic  .lfv11~1>(~i,x11 ip POT]),. 717 ; 
J~rc~Xso~r 1.. '/'~'ltst Co.. 7.33: .llli7~1 r ,  1/18,  Po.. 73G: Trust  Co. .. .lfcrricl;. j39: 
.II(-.lf(!l~ (111 I - ,  l ~ ( ~ s i ~ r , i ] c ~ ~ ,  747. 

TIIP lnir(l(m is 011 : ~ p ~ w l l : ~ i ~ t  t o  III:IIW t3rror ~ l c ~ a r l y  :lpptwr. / ' o l ~  1.. Z<. R,,  
;!)I : .lfj,q. /'I). 1. .  rv i i ,  730. 

$ 3921. Prf.iudicin1 mil Harmles s  E r r o r  in General .  
,\ jntlgmcnt will 11ot lw tlistiirlwtl for  er ror  which is no1 prejut1ici:~l or 

mntc~ri:~i .  ScJt or)l I)iut~,ic>t I.. .I l n j ~ ~ n ) r c ~ >  r o r ~ ~ r  f ! ~ .  213. 
I?ri.or mnst 11(, prc~j~idiri ;r l  to  cmtitlc :11)pellnnt to :i nt>!\- tri:il. Jif!]. Co. v. 

r ir i l$ 730. 
.\ j~ i t l , g rn t~~~ t  \rill not t ~ c  tlistl~rlwtl 011 : \ppc;~l,  cXreli if prtrtly rLrronwns, when 

the. jntlgnic~it is  in voiifonnity with the  ultimnte rights of the  parties.  since the  
1itig:lnts a r c  interested in pr:lcticnl e r rors  wliicli result i n  I ~ r n l  untl not in 
thcwreticxl ones w l~ ich  produce no injury.  - 1 l t ~ n d a ~  v. Batik, 276. 
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Where the  jury finds t h a t  plaintiff was  slandered but does not award  dam- 

ages, t he  failure of the  court  to  instruct  t he  jury t h a t  a n  affirmative nmslver 
to the  issue exti t les plaintiff to  nominal damages a t  least  does not enti t le 
plaintiff to  a new trial ,  hut t he  judgment must be modified to  adjudge nominal 
costs. C.  S., 1241 (4), and affirmed, since the  itern of costs is  too small to  
justify a new trial .  7Volfc 1:. Xontgomcr!~ Trrrti d Co..  205. 

A new t r ia l  will not be granted fo r  e r ro r  thnt is  not p r c ~ j ~ ~ d i c i a l  and mate- 
rial, amounting to  a denial  of some substantial  right. and  hcld in this case no  
prejudicial o r  n1:lterial e r ror  was  made to  appear.  Rogcrs 1.. F r c c w n ~ ? ,  468. 

Appellant's esceptions relating to  an  issue answered in his favor will not be 
sustained. Lowr?! c. Barker,  613. 
$j 39b. E r r o r  Harmles s  Because  Answer  t o  Ano the r  I s sue  De te~mI jncs  

Rights of Par t ies .  
\There, in a n  action for  alimony without divorce, C.  S., 1RG7, plaintiff allclges 

two gronntls for  dirorce. \vhich a r e  110th found fo r  plaintiff by the  jury. e r ror  
in the  t r ia l  in regard to orie of the  g r o ~ ~ n d s  only  dot^ not enti t le dcfctrdant to  
:I new trial. since the  cstnk)lishment of t h r  other gronntl is  sl~fficirtnt under 
the statute.  Hogcdoru 7.. Hagcdorn. 175. 
Ij 39~1. Pre jud ic i a l  a n d  Harmles s  E r r o r  i n  Admission o r  Exc l~ i s ion  of 

Evidence.  
An exception to  t he  r l ues t io~~  only cxnnot h t  sr~stainctl  when tl~cx nllswer i s  

responsive to the purpose r a the r  than to  t he  form of the  inqnirj-. Southern 
1.. Frccnjntj, 121. 

Excrptions to  tlir t~tlniission o r  t1sc.lnsio11 of evitlencc m1iic.h is  irnmateri:~l 
or not prtxjudicial do not enti t le appellant to  a new trial. Cohh  1.. Cohh. 146. 

The admission of incom~wtrnt  eridtsncc i s  harmless where the  facts thereby 
sought to  b r  es ta l ) l i sh t~l  a r c  proven hy other competc,~~t c.r id~ncr.  Pickctt  
2.. F~r l fo rd ,  160. 

IVlicre incompetent eviclcncc. i s  stricken out. e r ror  in i t s  a d n i i s s i o ~ ~  is cared.  
1Inqcdor11 I : .  Hagc'dortr. 175. 

Thca c~sclnsion of opinio~l eridencc, will not be lieltl for  er ror  when t h e  
proffered testimony i s  rngnr .  nnccrtain. and  immaterial .  ant1 h a s  l i t t le or no  
probatire force or v n l w  on the  issues. School District  z.. A l a n t a ~ c e  County ,  
213. 

IVhrre t hc  record docs not disclose what  the  testimony of ~ ~ i t n e s s e s  would 
h a w  lieen, a n  exception to the  exclusion of the  testimonj- cmmot he sustained 
on appeal. since i t  cannot he detc~rmined whether i t s  cxcll~sion was  prejudicial, 
t he  bnrderl heing on appellant to show pre'jj'ndicinl crror.  fitccolm C'o. c. 
Jfoot!c!~h nm. 201. 

.\?I cxscrption to thcx :rdmissio~r of rritlencr on the  ground thnt i t  was  incom- 
petent a s  hearsay will not he snstainc~d whc~n the  record fails  to  show thnt  the  
testimony was  not within the  kno\vlctlgcs of the  witness, the h~ l rden  being 
upon appellant to  show e r ro r  clearly. C'olc v. R. R., 591. 

Insurer 's  witnesses testified tha t  insnrcd was  a n  hahitual  drunkard.  but  
on cross-csa~ninat ion  were permitted to  testify t h a t  insurcd's general character 
lvas good. Held: Undrr  the  fac ts  of th is  case thv atlmission of the  charncTer 
t~vit let~cr.  if error.  was  not prejndicial. Cl'ccelt c. Il'oodtuw of t l~r ,  I170rld. 6.78. 
# 39e.  Harmles s  a n d  P re jud ic i a l  E r r o r  i n  Instruction*. ( In s t ruc t ions  

will be  const rued contextually see Tr ia l  $ 3 6  ) 
An erroneous instruction on the  \)nrtlen of proof cwtitlr\ the  prejudicetl 

par ty  to  a new trial ,  t he  hnrdcn of proof being a sul)stantial r ight,  and a 
later portion of the  charge correctly plac+ng the  Inlrtlen of proof nil1 not m r c  
the  error.  qince incot~sistent iustrnctionq npon a material  point cannot be  
held harmleqs. 1)cHart  c. Jcnkivs.  315. 
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# 4 0 ~ .  Review of Judgments on Findings of Fact. (Sulflciency of excep- 

t ions  see  above I 6d ;  conclusiveness of findings see above 
3 37e . )  

Where the judgment entered by the conrt  af ter  waiver of tr inl  by jury does 
not contain sufficient facts to enable the Supreme Court to d ' x ide  the question 
of law sought to be determined, the case will 1)o remanded. Hoapitnl r .  Roc/;- 
i ) ~ g h u ~ z  C o i i ) l t ~ ,  205. 

Where the correctness of the  court's ruling npon a motion is dependent upon 
facts rrlirri~dr. or dc'liors tlle record, the nppellant; must requesh the court to find 
tlw f :~c t s ,  otherwise i t  will I)e presnmed that  the court found facts  in snpport  
of t l ~ v  jntljiment. and tlie jndgment will be affirmed. Ijai~h,irtg Co. 1.. Etritk, 
328. 

I n  this t r ia l  11y tlirl caourt ~ u ~ d e r  :lgrrement of the pnrtic.~. C ' .  S.. 568, the 
conrt fonntl tha t  the tlecds to the person under whom dt~fent ln~l ts  c.l:rin~ wrre 
ins~~fiic~itwt to rilwn title in him ~uitlcr color, ant1 that  p1:lintiff's intc~st:rte 
owl~ctl a n  nntliritlctl intcw,st in tht' land a t  tlle time of his tl8?nth, ant1 entered 
j~~ t lgmc~n t  tlxlt intcst:ltc o ~ r ~ ~ r t l  an  ~~nt l iv ided interest in t l ~ e  land m ~ d  tha t  
pliiintiff wils entitled to ~($11 intest:~te 's  interest to make assel-s, the personalty 
being insuficient. l)eftxntlants excepted to the judgment on the  ground t h a t  
the court erred in lioltling that  the deeds were not such a s  to ripen title under 
color, but made no exception to tlie evidence or  to the court's findings of fact. 
IIclA: The facts fonnd snpport the co~iclusions of law by t11e c o ~ ~ r t ,  atltl the 
j~~tljimcwt mnst 11c :~ffirmetl on appeal. Brs t  1.. Gni'ris. 305. 

I n  this proceeding to enjoin defendant officers f rom seixing certain slot 
machines upon allegations that  the machines were lawful, the  court  treated 
the  coniplaint and answer denying their  legalitx a s  affidavits, and heard con- 
tentions of counsel in regard to the  mechanical operation of the machines, 
and entered judgment dissolving the  temporary restraining order theretofore 
entered in tlie cnust~. Tlic jndgment did not find the facts and  plaintiffs 
nlade no request for findings. Hvld: On appeal, i t  will be yresnmed tha t  the  
court fo1111d facts snfficicnt to s ~ ~ p p o r t  the judgment, and the iudgnient will be 
afirmetl. Hi11li1(. v. Scoff. 680. 

An csception to n finding of fact  not supported l)y the  evidence mill be 
sustained. Goswick v. D~crliurn, 687. 
pi 40b. Rtiview of Orders on Motions to Strike Out. 

Refusal of motion to strike from complaint allegations of negligence against 
defendant appellant on the g ro~u id  tha t  they were c30ncl~mions of the pleader 
and  not supported by the  fac ts  alleged, i s  upheld on authoril y of Pemberton 
c. Greotsboro, 203 S. C., 51-1; 8. c., 205 N. C . ,  599. Rucker G. !Snider Brothers, 
I m . ,  566. 
# 40e. Review of Judgments on Motions to Konsuit. (Considera t ion of 

evidence on mot ion to  nonsui t  see  Tr ia l  1 2 2 . )  
l'lniniiff's appeal from judgment of nonsuit presents single question of 

whether evidence, considered in l ight most favorable to plaintiff, ~ v a s  sufficient 
to be submitted to the jury. Smithernlnt~ G. Bauk, 6.3. 

On appeal from jndgment of n o n s ~ ~ i t ,  the evidence must be considered in the  
light most fnvor:~ble to plaintiff in order to determine whether i t  was  sufficient 
to be submitted to the  jury. Hood, Conzr., v. Clark, 693. 
S 4Of. Review of Judgments Vpon Demurrers. 

Upon nppe:~l frnm jndgment overruling a demurrer t he  sole question pre- 
sented is w l~e the r  the complaint states :I cause of action in  fa>:or of plaintiffs 
against defendnnts, and whether the  action should have been brought by 
another par ty  i s  not necessary to be determined when the complaint does not 
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A\l'L'I';.\12 -\XI) ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ - - ~ ' O 1 l ~ ~ l l l i f  I / ,  

;illt'g(~ f;~c,ts tlist.l<),sir~g tha t  s111.1r otirc~r 11:lrty li:1(1 the\ SI I I I ,  or  11rior riglrt to  
prosec.ntc. tlrc ;~ctiolr. .V~? ' IWII~ 1 % .  ('1i11(>. 254. 

U11otr :~pl)twl from ~ I I ~ K I I I ~ ~ ~ I ~  s l~s t i r in i l~g :I 11~11111rr(~r. tlitb ~ ~ ~ n ~ l i l i l i r ~ t  :111(1 ex- 
Iiiliits ;~ t txc l~e t l  t l r t~r t~to  will Irv cs:lnrirlcvl to tl('tc'rinilie the, sntiicicbutay of the  
1)l~ntliirg to c,olistitntc> :I wi lse  of :lctic111 ag:lilrst tltXnn~rriri:: tlefclrtl;~r~t. Ilood, 
('otit~. .. 1'.  Rrulfu Co.. SS2. 
9 10g. Review of ( 'ons t i tn t ional  Questions. 

Thr2 c~olwtit11tio1iality of ;rn ordirr:lnc.e will not 11e tlcacitlcd upon a n  appeal 
from :I co~~v i (~ t io l r  o l ~ t : l i ~ ~ r d  111)011 a n  invnlid \varr:rnt, since the appclal t1oc.s not 
propc'rly ilrvoke the, cssc,rc,isr of the  jntlic~inl pcnvcxr. b'. 1.. 5'1it;tlt. 20ti. 

.Ilq~c'll:~t~' 1.011rts will ]rot clec3tlr~ t l r ~  c.olrstitntio~~:rlity of :L e t :~ tn t r  ~ u ~ l c s s  i t  
is Irecciisar? to pr'otec.t somci constitutioiral right t l ~ t  11:1s I )c t~~r  i~ l \ - ; r~ l t~ t l  or 
~ I I I Y V I ~ I ~ I I ~ Y ~ ,  110011. ('111111~ .. I > .  R m l t y  Co., 582. 

I .  Quest ions  SPCI'SS~\Y$ t o  I)(xt(~t. t t~i~li t t ioII  of Appeal. 
TVII(>II, :I I I ~ ~ I I ,  trii11 is  ; r \ w r ~ l t ~ ~ I  (111 cc>r t :~ i r~  ~ ~ x v t ~ l ~ t i o r ~ s .  t~ th t , r  ( ~ ~ ( ~ ~ p t i o n s ,  rtll:~t- 

i11g to  I I ~ ; I I ~ I > I Y  rrot lili(sly to ar ise  O I I  :I ~ I I ~ I W I ~ I I ( ~ I I ~  lrc>:~ririg, I I ~ V Y I  I I O ~  11etvr- 
ilri~red. ~'II!/IIV r .  h ' t ~ i t ~ t o i ~ ,  43: ' / ' O ~ H ~ I I ~ I ~ / ; ~ I  r .  l : ~ i ~ ~ / ~ t ~ ~ l ,  ? t i > :  I;IYIo/,~.Y r .  [~I .Y.  ( ' I I , ,  

274: 111 IY  Tl'ill of 1'10ti. 4 5 1 :  .tb.s11(~1. I . .  11'1111'i(/h. .?(is. 
TYllere i t  i s  dtbtermined oil appeal t ha t  tlrfrntlnlrte' nrotions to liollsllit s h o ~ ~ l d  

Irarr  I ~ c ~ t ~ i i  wst:ri~rctl. other rscrpt ions  of t lefcndm~ts need not he considered. 
I , I , I~ I~~I , I J .Y  r. I?. I<,. 4:):). 

\Vlicsrci i t  is  d~terinirrccl on : ~ p l ~ e a l  t h a t  the  ju t lg lnc~~t  tir:lt :i t11-visce ~ v a s  trot 
11r1t to hie e l c c t i o ~ ~  n~itlvr tho ~ v i l l  is  witlrol~t crror.  escc~pt io~rs  to tile :~tlrr i iaei<)~~ 
of testilnony \I$ the clevisce a s  to wllt~thc~r Ire intendcd to elect to take  n~r t lcr  
the  will Iwcorne immatc5rial. 111iitk 1 . .  . l f i . s ( , )~ l t ( , ;~ i~( ,~~.  .TI!). 

Where  tlir r ights of tliv partics arts  de tc~rmine~l  11y tlicb :~~rs \v t~r ' s  to sevt\ral 
of t h r  issncss, assignmellts of c3rror relating to : ~ n o t l ~ c ~ r  issue liectl not bc con- 
sidt~rcvl (111 nppenl. Ci~r 'c l i  2%. T1700dnle~z of t h ~  TT70i.ld. 055. 
9 4 ia .  Srw Tria l  f o r  S e w l y  1)iscoverctl b:ritlcmcc. ( F o r  prejudicial  

e r ro r  see above § 3 9 . )  
I)efc~n(l:~nt's mot io~i  ill t l ~ ~ . S n p r t ~ t ~ ~ ~  Court for  :I rit>w tri:rl for  t ~ ~ \ v l y  (lis- 

c ~ ~ v e r e d  clvidence, I)nsetl nI]olr vc~rifietl st : l t t~nrc~r~ts of :r I I I I I I I ~ I ~ . ~  of p r o y w t i v ~  
witnesses whose tc~stitnoriy i t  :klleges i t  (lid  rot t1iscovt.r until :~ftc,r the  
t r i : ~ l  an11 n.ns lu ia l~l r  to  111n1it. 11sc. of ;kt thcs tri:rI. is gixrrttvl i l l  this  (.:ISV. 

\vithont intilnation ns to  i hc  snfficirncay of evitlelice o r  d i s c ~ ~ s s i o ~ l  of tlic f : ~ c t s  
irr ;iccmrtl:mce with the r111r of t l i t~ ( ' o r~ r t  in s11t.11 ~ ~ I S ~ ~ I ~ C P S .  I?u~)ttl?]/ 1. .  I?. R.. 
4>4. 

# 4711. Par t i a l  S c w  l'rial. 
\\'l~t,rtb cSrror is  c~~~r r ln i t t t~ t l  ill tlrt, lo \ r~l r  c.o~irt i t1  rrspc3c~1 to olrcL isscw :~lori(~,  

t l ~ t ~  S ~ I ~ I ~ C > I I I ~ &  ( ' O I I I T  ill i ts  ~lis(:rc~tion I I I ; I ~  or(11~r :i 11:1rti>11 I I C ! ~  t r ial  I ~ I I P I I  t l i ~  
issr~cs ill r e s l ~ e ~ t  to whic.11 t)rror was  ro~nniit tct l  is  cntircly , s e p ; ~ r a b l ~  f rom the, 
other issnrs and tlierr is no danger of cornplicntion. Jfcssicl; 2.. R i c l i o r ~ ,  531. 

3 50. .Jurisdiction itnd I'roccwlings in  Lowc-r ( ' o r~ r t  After Ilr 'mand. 
.\ tl(~c.isiotr of tlic Snl~rclnrc Conrt in reviewiilg :L jl~tlgrr~errt n s  of ~ ro~r sn i t  t1r;lt 

p l ; ~ i ~ ~ t i f f  \vns ~ i o t  guilty of cont r i l~ntory  n e g l i p n w  on lrcr own statcrnef~t,  h a s  
r c ~ f t ~ r c ~ ~ c . c ~  only to the  jndgmelit :IF of ~ i o n s l ~ i t ,  i~rltl doc+  rot l ) rc~c~l l~dt~  t h ~ ,  S I I I I -  
n r i s s io~~  of the  issne of c o ~ r t r i l ~ ~ ~ t o r y  ~ir~gligc~rrcc 111)on the s l ~ h s c q ~ ~ t m t  tri;rl. 
,I/~irc~s 1.. ('rndrloc~l:. 3S. 

I)t.c.isio~~ 1111 n fortlirr :~ppexl ,  r~pori ccmsider:ctiolr of :I 111otio11 to remove, tliat 
t h r ~  ( ~ ~ ~ n l ~ l i i i ~ r t  ; ~ l l t ~ q ~ d  joint negligerlcf~ on the par t  of clefeiidilnts, clisposrs of 
:I t l e r n ~ ~ r r c ~ r  r~r tc . rc~l  by one defendant :it the snl)scc~lie~rt henrirrg on the grouiitl 
tha t  the  cornp1;lint f n i l ~ d  to stxte 3 cause of action :~gtl inst  i t .  Rlcckcr i-. 
Stt ider  BIYJ~II~I 'S .  In(,.. . X G .  
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APPEARAKCE. 

8 2b. Effect of General Appearance. 
A par ty  cannot, by consent o r  appearance,  confer jurisdiction on the  cour t  

when there  i s  none in law, and  appearance of counsel upo11 a hearing of a 
motion fo r  change of venue does not waive such party 's  objection tha t  t h e  
judge hearing the  motion was  without jurisdiction. Hotrard  z.. Conch Co.. 329. 

ASSAULT A N D  BATTERY. 
§ 2. Defenses. 

Evidence held for  jury on contention of defendant officer t ha t  assault  was  
r r s ~ i l t  of plaintiff's a t tempt  t o  escape. Lo~rrl!  v. I jc~r~czr ,  613. 

ASSIGSRIESTS. 

(Assignment of judgments see Judgments  5 37 . )  

§ 5. Rights and Remedies of Assignee. 
An assignee of shares  of t he  capital  stock of a bank with knowledge t h a t  

the  bank had  denied the  assignor's ownership of the  stock and  had refused 
to  issue the  stock to  h im on his  prior demalld, i s  not all inliocent purchaser 
of the  stock, a n d  takes  only such right,  title, and interesb in the  shares  of 
stock a s  the  assignor had on the date  of the  assignment. B o l l o z c a ~  2'. B a ~ t k ,  
227. 

ASSISTAKCE, W R I T  OF. 

8 1. Nature and Grounds of Remedy. 
The purch:~sc,r a t  a foreclosure sale by commissioners appoi l~ted  by the  cuurt  

i s  entitled to  :I wr i t  of assistance against  persons in possession, even though 
they were not parties to  the  action in  which foreclosure was  decreed, when i t  
:ippetlrs t ha t  prior to t he  insti tution of the  action they had e ltered a consent 
jndgment st ipulating tha t  they hat1 no interest  in the  land other than tenants  
a t  sufferance of the  trustor. Alcxatrdcr v. Thompson, 124. 

8 18. Traversal of Grounds of Attachment. 
The filing of undertaking h y  defendant does not preclude h im f rom t r a -  

vers i t~g the  grolu~tl  up011 which the  attnchment was  based, and  the  issue may 
be determined before t r ia l  on the  merits  or,  if demanded, with the  t r ia l  of t he  
main issue between the  parties. C. S.,  815. Ruvhing 2;. Ashcraft, 627. 

24. Liabilities on Defendant's Vndertaklng. 
\Therc, the  ground of a t tachment  a s  originally laid i s  not supported by evi- 

dc.ncc a t  the  tr ial ,  bnt t he  original process i s  ameiided to allege another  ground 
supportctl by evidence, the sure ty  on the  undertaking is  relieved of liability 
since his obligation was  entered into with reference to the  c:luse a s  i t  stood 
a t  the  t ime of h is  signaturc3. R~rsh ivg  1.. Bsltwaft ,  627. 

3 6. Scope of Authority. 
at tor lie^ anthurized t o  11anAlr litigation h a s  no author i ty  t enter c o n s r ~ ~ t  

juilgmmt on behalf of his principal. I lo~'gn?t ?'. Hood, Contt.., 01. 
1 Lien and Collection of Compensation. 
Exccntors paid pnr t  of a jutlgment t ~ g : ~ i l ~ \ t  the  estate to the  jndgment crc'tl- 

i tor  without notice that  his :lttorllcsys \ \e r r  rnti t led t o  ;I p a r t  of t he  recovery 
~ i n t l n  ;I (w~ltingont fcLe i ~ g r e e ~ n e l ~ t .  H(  Id: The executors cannot be held per- 
~011i111~ l i : ~ \ ~ l c  by tllc :rttorncJy*. 111 r( E2st(ztc of Rost, 440. 
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111. Ol~eration and Law of the Road 1V. Gues t s  and Passengtw 
11. I'nssing Ythicles on  H~gh\vas 20. Contributors S t g l i g e n c e  of Guest 
1 3 .  Speed I,. I m p u t e ' !  Segligencr 

c. Speed at  I n t e r a e c t i o n s and 21.  Parries Liable 
Bridges V. Liability of Owner for Driver's Seg- 

d. Boulevards and Through Streets ligenc'e 
13.  Stopping ,  S t a r t i n g ,  and Turning 2 4 .  Agents and Emplosees 
1 4 .  Parking and Parking Lights I,. Scope o f  Eir~ployment and F u r -  
18. Actions therance of  Master's Business 

c. Contributory Xt~gl igence  of I'erson \11. Criminal Krh~~on*ibility for Sepligent 
Injured Operation 

g .  Sukiiciency of Eviclence 31. Reckless D r i ~ i n g  
h. Instructions 3 3 .  Prosecut~il!~~: Evidence an,l Trial  

3 12c. Speed at Intersc-clions imd 13ritlgc~s. 
( 'llaptcr 140, see. 15, L'nl~lic* Laws of 1.')17, l ) rov i t l i~~g  ;I s l~ t c t l  lirnit of 10 miltls 

per h i m '  in trnvrrsiilg ;I bridge, is  not repealed I)?: s ~ c .  4, c11. 14% Public Laws 
of 1927, s i n w  the  la t te r  nct clocss not purport  tu cover the  wholc field of sgeed 
regulatiol~ nl)on the Sta te  h ighnays ,  ; I I I ~  the  provisions of the  fornler ac t  ;ire 

not repugnant to those of t11c la t te r  act. nor a r e  the  provisions of the  Act of 
1917 reepcnled by sec. 2. ch. 235, Public TAWS of 1!)31, s i~ i ce  this section is  not 
i ~ i c o n s i s t e ~ ~ t  wit11 the  tnl-mile limit. and  in 3x1 action to  recover for the  drat11 
of p1;lilitiff's intestate who w;!s strnclr by a trnc.l< just a f t e r  i t  11nd tra~ersc,t l  
;I I~ritlgc i ~ ~ ~ t e r i n g  all incorlmr;!tetl t ow~i ,  nn  i l~ s t rnc~ t io~ l  tha t  the  slwetl limit on 
the bridge n-as ten miles per hour. nnd tha t  speed in cscess of tha t  linlit 
c,onstit~~tc'tl negl igenc~ s( ' .  i~ 1 t ~ ' l d  without vr1.or. Ticll!~ I . .  I I I ~ H . Y I / I ~ ~ I ~ Y ,  153. 
9 12t.. Roulcriwds a n d  T h r o u g h  Streets. 

F:li l l~rc of :I t1rivt.r to stop 1)eforv t r a v e r s i ~ ~ g  IL throng11 stretst i~itctrsectioll. 
ill v i o l ; ~ t i o ~ ~  of a city ordinance, is negligence p i ' t .  sc. I l r ~ r l c i l  c. T t m s ~ o r t a -  
tin,! C ' o / p .  639. 
3 13. Sto rp ing ,  S t a r t i ng ,  and Turning. 

1Vlic.w the  d r i r e r  of n c;xr ascertains t ha t  there is no voliicle ill sight, clitlicr 
;111entl of  hini o r  Iwl~inct him, 011 the  highn-ay, lie is  untler no obligation, by 
virtue of S. ('. ('ode, X l l  (XI I ,  to give any s ign:~l  of h is  pllrpose to t n r ~ i  left 
across the h ighw:~y to  rn t e r  a tlrivewly. Sfn!xll r .  Rnglrr~?rl. .736. 
3 11. Parking and P a r k i n g  Lights .  

Evit1enc.e Iicld to s11ow comp1i;lnc.c with s t a t n t t ~  in p;?rking on t i i g l ~ w ~ y .  S. I>. 
. ~ t ( ~ ~ ~ l i ~ ! l ( ! ,  672. 
9 18c. ( 'ontributory Srgligc.nct of Pt~solk Iniurcd. 

P1;lintiff's c ' r i t l ~ n c ~  trntled to  show t1i:rt plaintiff attempttvl to c3russ :I strcLet 
in a city in tlie inirldlc of t he  block, with bunclles in he r  arms,  and  t l ~ t  as she 
ca i i~e  from 1)etwecn parked cars,  she was  strnvli by a rncsscnger I~oy  riding 
a bicyc41e a t  n high r a t e  of speed, without lights. Held:  Plaintiff's evidence 
fails  to  show contributory negligence ns n mat ter  of law,  and defendant's 
motion to nonsuit was  correctly denied. Hayes  c. Tcl.  Co , 19'2. 
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AUTOMOBILES-Con ti?z1icdd 
Evidmce lreld not to show contributory negligence a s  a mat ter  of law on 

par t  of motorist turning across highway without giving sig:nal, i n  \.iew of 
testimony tha t  a t  the time no vehicle mas in sight on highway, either in f ron t  
of or  behind him. Stocall  c. Ragln~id ,  536. 
§ 1Sg. Sufficiency of Evidence. 

Testimony tha t  n bus w i ~ s  lleing operated on the n r o n g  side of the highway 
:kt a n  excessive speed. and that  i t  strwlc the  car  driven by plaintiff's intestate 
a s  i t  was being driven in the oppo5ite direction a t  a lawful speed on i t s  r ight 
side of the llighu\-:ky, is  lttld s11fficic1nt to be snbmitted to the  jury on the issues 
of nt1gligence in the operatioll of the b11c and proximate canre,  and  the  fac t  
t ha t  defendants introduced evitlence in contradietion of plain1 iff's evidence i s  
immaterial  on the question of the sufficiency of the e v i d e ~ ~ c e  to overrule 
defendants' motions to nonsuit. B ( I ? I c o ~ ~ ~  v. l l~ i lson,  120. 

I3vidence of negligencae in traveling a t  escessive speed :~n t l  failing to keep 
propw 1ool;out lit ld sufficient for jury. Kell!~ v. Hliwsitckcr, 3 53. 

Evitlen that  the automobile driven by one defendant in  the cotlrse of h i s  
e m p l o p ~ e n t  and owned l)y tlle other defendant was  being operated a t  unlaw- 
ful  speed a t  the  time of the accident in w i t .  and that  the 11rnbes thereon were 
inadequate and not sufficient to control it. i s  licld sufficient lo be su1,mitted 
to the  jnry on the  issues of negligence and proximate canse , ~ n d  to overrule 
defenilants' motions to nonsuit. Yntes 1.. Chair Co., 200. 

Evidence tha t  many automobiles were passing on the  street  a t  the t ime of 
thc~ :icc~itlrnt. :lntl tha t  the nntomohilr owned 11y one defendant and operated 
by t h r  other n r l u  on the street  near  the p lnw of the nccident a f ~ e r  the accident 
occ~~r re t l .  withont f n r t h w  evidenw identifying the automobile a s  the one 
which strncli the bicycle which plaintiff was  riding. is lrcld insnffirient t o  
resist defendants' motions to nonsnit, the burden heing upon plaintiff to affirm- 
atively eqtablisli the t ru th  of his allegations. Adnnis t-. Blue I:ird Toxin, 324. 
§ 18h. Ins t ruct ions .  

Where the court correctly charges tha t  under the statutory provision appli- 
cable to the  legal speed limit a t  the Zocfrs iu quo was  ten miles per hour. er ror  
i n  the  instructions in  applying another provision of the  s ta tu te  limiting the 
qpeed to flfteen miles per hour approaching an intersection can lot be held f o r  
prejudicial er ror  on defendant's appeal. Kc l l l~  9. H~iwsitckcr. 153. 
§ 2Ob. I m p u t e d  Segligence. 

Evidence tha t  the  owner of a truck engaged in hauling mercliindise for  h i re  
prrmitted customers hauling tobacco to ride on the truck to market without 
rlstrn chnrge, and tha t  plaintiff's intestate was  so riding on the truck on the  
way to market and t h a t  a t  the timt. the  truck was  driven by the owner's em- 
p l o y e ~ ,  n 110 was  anthorized to collect the transportation charges from the  
owner- of the tobacco, 18 Irc ld plennry to he submitted to the  jurv on plaintiff's 
(witention that  his intestate was  not engaged in a joint enterwise  with the  
driver o f  thc t r l~cl i ,  nnd that  therefore the negligence of the  driver wonld not 
Iw imputed to him. Bnrpc r  v. R. R., 308. 
§ 21. P a r t i e s  Liable.  

In  an  action against  the driver of a truck and the  receivers of a railroad 
c20mpnny 11y t h r  ndniinistrator of a passenger on t h ~  truck to recover for  intes- 
t:ltels t lmth in :I colliqion. plaintiff Inay not recover of the receivers if t h e  
tlri\ c,r'\ n~~gl igPncc~ wils the sole prouim:lte cause of the  injury,  but n71iere the  
tlriver's negligence ih not imputed to intestate, plaintiff may recover of t he  
rccrivrrs, if their  agents operating the train were guilty of neg igence mllich, 
in any tleyree. was  a concurring proximate cause of the  injury,  smce the negli- 
gence of one tort-feasor will not exonerate other tort-feasors. Harper G. R. R., 
398. 
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AUTOA1OBIIJES-Cor~t~r~!~cd. 
The complaint alleged that the car in nhicll plaintiff was riding as  a guest 

was driven a t  seventy miles per hour approaching an intersection in a city 
without keeping a proper lookont :n~tl ni thor~t  wnrning, and collided with a 
truck driven into the intersection from the other street without first stopping 
a s  reqnired by ordinance of the city. H t l d :  The complaint states a cause of 
action for negligence of tlie driver of the car in which plnintiff riding. 
and does not state facts marranting the deduction of intervening negligence 
on the part of the truck driver insnlnting the negligence of tlie driver of the 
car, nor thnt the truck driver's ~iegligence was the sole proximate cause of 
the injuries. :inti demurrers of the onnr r  of the car and the driver thereof 
were properly orerrnled. .I 11 t l low~j  v. ICnrqht. 637. 

Active 11eg1igenc.e of driver + c l d  intervening negligenre insulating negligence 
of railroad company. Nlrzfth v. SfnX-. 723. 
$j Blb. Scope of Employment and  Furtherance of Master's Bushe%.  

Admissions and evidence to the effect that plaintiff telephoned defendant 
taxi company for a taxi, that  a t as i  n i th  defendant compniiy's name on its 
side called for plaintiff, and that she paid her fare to the driver for trans- 
portation to another part of the city. I S  Irc'ld \ufTicient to he s~~hmittecl to the 
jury on the qnestion of defendant tasi  c'onipany's onnership of the taxi and 
its employment of the driver, and that the driver was acting in the scope of 
his employment in driving pl:~intiff to the place design:~ted. Hrnt lc t~  1. 
Tmrtnportnt ton Co . ,  639 
3 31. Recliless Driving. 

A defendant is guilty under N. C. Code, 2821 (45 ) .  if he drives an auto- 
rnol~ile 011 :I p~thlic h ighm~y \vitliont dnc calltion : ~ n d  circum\peetio~i and at  a 
speed or in n manner so as  to endanger or be likely to endanger a n y  person 
or property, and an instruction that he wonld I)r guilty under this scction if 
he drove an automobile nithont dne caution and circumipectio~i or a t  n speed 
or in n m,llmt>r co n i  to entl:n~grr or 1)e likely to t311tln11ger n n j  person or prop- 
e r t j  i. rc.Jcr-111le error :I. f.iiling to incl~tde all the facts constltlrting the 
stntutory offence. R 1; Folqc r .  69.7. 
3 33. Prosecution\: E ~ i d e n c c  and Trial. 

111 :I p ~ o i e c n t i o ~ ~  for manclat~ghtrr for reckless d r i ~ i n g ,  it is compc~tent for 
a \vitnt\cs to testif) f ~ o m  hi\ n l~sen , l t~on  a s  to the sliitl m.\rhc 011 tlie c~l lerete  
le.ic1111g to defendant', car a n d  a <  to its position after the accidrnt a i  tending 
to chon the speed a t  wlilch the c;\r n a s  traveling at  the t intx S. c. O r ~ ) l o t l d ,  
437 

E~lt1rni.c llr ld to show compliance n i t h  \tatute in parbing on high\ray arid 
f,~ilt'tl to chow culpable negligence. S c. I I c D o ~ a l d .  672. 

3 3. Caw and ('ustody of Propwty. 
\Vhere plaintiff shows tltelirery of p r o ~ c r t y  for repair and  defent1:cnt's fnil- 

lire to return same as agreed in good condition he makes out a primrr focie  
c;we s~~fficient to take the cast to the jury, although the burden of proving 
negligence is on him, and the evidence in support of plnintiff's allegations of 
~~txgligence in tlmt defendant nttemptcd to r ~ p a i r  plaintiff's gasoline tank truck 
n.itho11t t n k i ~ ~ g  proper precautions against an explosion i.v l leld sufficient to 
overrnle c1efend:int's motion to nonsuit. :rltlior~gl~ defendant's evidence sharply 
co~rtratlictecl plaintiff's evidence on the issue. Oi l  Co. t.. I r o ~  Works. 668. 
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BASKS ASD BANKING. 

9 ,  Loans ant1 D:ncounts 1 F .  ('lalrn? and Priorities 
16. Statutory Liability of S tockholders  

8 9. Loans and Discounts. 
The rc.l:~tionsl~ip of clelltor nnd creditor es is ts  between a b i n k  nnd n gnnr- 

an to r  of pnymcnt o11 :I note pi~yilblr to t he  1)nnk. and  the  b : ~ i i i  nx1y apply the  
g ~ ~ a r a n t o r ' s  deposit ill :I cl~c~cliinp account to  the  note upon non1):lyment a t  
m : l t ~ ~ r i t y  by t he  mnlter. All~r~rdn!) 1:. Bu t i t ,  270. 
8 16. Statut01'y Liability of Stockholclrrs. 

111 this acStioll to reform a s ta tu tory  stock nssessment ngai11f;t trustees so a s .  
to rcwtlrr tlic,n~ pcrsonnlly linl)le, t l~ fendan t s '  demurrers  11cltZ properly sus- 
tained on nntlioritg of Jones c. F r v r ~ t l i t ~  Estntr.  200 S. C., 585, nnd lrcld 
f r l r . tk~r .  s11(*11 l inl~il i ty would I ~ n w  to be estn1)lished prior to  the  e f f ec t i~e  dnte  
of ch. !)!I. I'l~blic- 1,rrws of 1035. relit,ring stoclrholders of tlonble liability. 
Tttrlicr r.. . I  t .~.o~cood. 115. 

The compl:~int ill th is  action i s  kcld sufficie~it. a s  nga imt  demurrer ,  t o  allege 
tha t  tlrfentl:~nt was  the real o r  kw~~eficinl owner of shnres of 4tock :rppenring 
011 the, I)oolis of the I~nnli in thv n:Imr of another.  Iloc~tl. ('orrtr,.. I.. Rctrlt?l Co., 
582. 

As 1)etweell a ~ t ~ l i l ~ ~ l t l ~ r  nntl :I creditor o r  depositor of n bnnk prior to the 
p:~ss:ig,.c, of ell. 99. 1'11blic J,n\vs of 1935, the  prc~ririons of tlw s tn tn t r  r r l i c ~ i n p  
thc  stocli l~olt l(~r of his s t :~ t l~ to ry  li:rl~ility wonltl seem to  11r :ru irnpnirment of 
n cwtr : ic t l~nl  ol)ligatio~r prol~i l~i t r t l  I)y A t r t .  I, see. 10, of t h r  Fwlernl Couetitn- 
tion. Ib i (7 .  

.-I licbrsol~ 110t : ~ l q w n r i ~ ~ g  0 1 1  the  l1(101is of :I I~nnlc ns :r ~ t ~ ~ ~ l i h ~ l t l ~ ~  \ ~ o ~ ~ l d  scc'm 
t o  11r rc.litwd of l inl~il i ty ill :I suit  :~ l l rg ing  he war: the  real o r  I lc~~cficinl  owner 
of stO<'li \I?. (.I]. 99. I'ul~lic 1,:ln.s of 19.75. sil lw 110 rights 1i:rtl vortetl o r  nssrss- 
mrlit l(~\-icvl nt tlic, t imr  of t 1 1 ~  p:~ssnfi(' of the  net. Ihid. 

'l'l~t~ sr:ltntorg 1i:il)ilitj- of stoc~kholdcr!: of n 11n11li c~o~~sti t~ntc~.:  :I t rus t  f ~ u ~ d  
for  the  l ) cw4 t  c~f 1111 t11v crclditors of t l ~ c  11:rnlr ~ ~ i f o r c i l ~ l c  by the  s ta tu tory  
rcwivrr  for  t l lr ir  Iront~fit I I ~ O I I  the iwo lwncy  of th? I~anli .  : r ~ ~ t l  11po11 ~l ; rymt>l~t  
of all the' crcstlitors of :III i~~sol \ .c>nt  Ili1111i the st:itllt(~ry l inl~il i ty of stockholtlers 
is 1111 1o11cc.r cs~rforcil~lt~.  Ihitl. 

.I 1n11k~ ill ( ~ o ~ ~ s i ( l < ~ r : r t i o ~ ~  of pnying o r  ( l iscl~:ir ,?i~~? ;111 t11(, (l<>l)ts of :III  ill- 
so1vv11t II:IIII<. t(l(11i irv(>r ;ill i t s  assrts .  i11(411dillg the st:ltrltory 1i:ll)ility of t11p 
~to( ' l i l lolt l(~rs ~f th<, i i~ so lvc~ i t  1~l11Ii. FI(31tl: Thc. t lnnsnct ic~~l  :1mo111t(yI to :I V: I~C 
n11d ~ I I I Y ~ ~ I : I F ( ~  :1n(1 all  (l(,l)ts of t11(~ i ~ ~ s o l v m t  Im111i 11ri11,c d i s ~ l ~ : l r ~ ( ~ ~ l .  t110 ~r:1t11- 
tory l i :~ l~i l i ty  of i ts  stoclilloltlrrs. 11p011 ~11 ic l1  11o n s s c e s ~ ~ ~ c l ~ t  11:ltl 1 , ( ~ 1 1  made 
1101' .ill(~glll(~llt tlO('k('t~t1. collld 110 1o11g~r I)<, ~ l l fo recd ,  ant1 the  tl.allsfrrrc I~:lnli 
m y  I I O ~  cwnp l : l i~~  t11:rt so111c~ of tho :~ssi , ts  so 1)011glit n-or? wort11Icss. or I ? I : I ~ I I -  

t:rin thc~ positicm of iwt l i tor  of thc. i ~ r s o l ~ c ~ n t  lx~nl i  for  t11c ])nrpo.e of cbnforc411g 
t11(~ s l :~ t l~ to l .y  l i :~ l~i l i t .~ .  of i ts  stocl;l~oltlt~rs ill tlrv n 1 ~ ~ 1 1 c e  of n c011tri1c.t of grlnr- 
:~ l l ty .  111. ~~ l~~ l (~ l ' t : l I i i l~ ! :  to r('11:1y. (11. f :~(. ts  s~lfficiel~t t ~ )  r:liw ill(, ( 'i]~lity o f  s11111.o- 
gi1tii111. f bit!, 

'l '11(~ ( ' o I I I I I I ~ ~ . ~ ~ < I I I ( ~ ~  of 1;:1111<s, ; I <  : t ~ ~ t h o r i z ( ~ l  11y j1111g111t~111 of th(> Yn]);,rior 
( ' (IIIIT. ~ I , : I I I ~ ~ ( ~ I , I Y Y ~  : I I I ( ~  :~ssignr(l  :111 :~s so t s  of ti11 i11soIv~~nt 11: 111i. i ~ ! < . l n ( l i ~ ~ g  
jntlgII~:~ilt>. 0 1 1  st0c.k :lSS('S~nl~llts tloc.lir'tct1 :lll(l to 110 <~(l(.li('t('(l. t 1 :I I i ( l \ i  \ I : I I I~C 

ill ( , o ~ ~ s i ( l ( ~ r : ~ t i o ~ ~  of t11v I I ( ~ \ V  11:1111i's 11ayi11g or ( l i , ~ ( , l ~ n r c i ~ ~ g  :111 v r , ' ~ l i t o ~ ~  I I ~  tli(, 
ol(1 11:?11li, :111(1 i i l d  fi11:11 : I ~ ( Y I I I I I ~  s l ~ o ~ ~ i n g  l):lyn1rnt of nll <,r(qlitor*: of t11r ol(1 
11:1111i. 'lY1(~1~*:1ft?r t11v I I P W  I I : I I I I ;  I I O ( ~ : I I I I ( ~  i11so1w11t nn(1 t11iq :1c.t.o11 \Y;IS i~!s t i -  
t u t c ~ l  11y thc~ ( ' o~n~n i .q - in~~or  of I4:inlis for  t11v 11c~11cfit r~f  c.roilito~'s of tl!ct I I ~ ~ \ Y  

lm111i l o  V I I ~ O I Y Y ,  t 1 1 ~  s t : ~ t r ~ t o r y  l i :~ l~i l i ty  8gni11st d(-ft\11(1:111t 11y s l ~ i ~ w i l ~ g  t11:lt ( 1 ~ -  
fr~n(ln11t was  tlic r(!:ll 01, 111~11ofi(*i;ll I I \T I IP I .  of qtocli ill t11(1 oI(1 II:I!II; w11icl1 
: l p p ( ~ : I ~ ' ~ ~ l  on t11(, I I O O ~ ~ S  of t11c I I : I I I ~ ~  ~ I I  ? ] I ( &  I I : ~ I I I ( ~  of :i110t11er :~g ; l i~wt  w11on1 
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assessment had been levied ilnd jndgment tloclieted. Held: The  s ta tu tory  
liability of stockholders of the  old bank i s  enforcible solely for  t he  benefit of 
the crtxlitors of the  old bank :~nt l  is  110t x chose in  action ordinarily t~ssign- 
able, : ~ n d  neither t h r  new b a l k  nor the Commissioner of I%anlrs us i ts  stntntory 
receiver actluirrd the  right to enforce the  s ta tu tory  liability against  drxfencl- 
a n t  by showing tha t  Ire w l s  the I1enrfici:tl owner of stock in tllr old 1):xuk. 
I b i d .  

The nssigrlrner~t of n jutlginent 011 a n  assrssment of the  s t i~ tu to ry  1i;lbility 011 

I)ank stocli does not euti t le thc. :~ss ignet~  to s111,jec.t :111ot11c>r to liallility thereon 
on the  ground t h t  such other person was  the real  o r  l)t~neficial owner of t he  
stock. I b i d .  

I n  order fo r  a tralrsferor of I)aiik stock to  escape the  stiltutory liability 
t h r r e o ~ ~ ,  the  t ransfer  must be made to  persot1 of age  p r c r i o ~ ~ s  to nny default  
l)y t11r bank, and  in good fa i th  and without inteut to  era t l r  the  s tn t~ i to ry  
liability, intent :lnd good fa i th  to  he determined by s ~ ~ r r h ~ i d i n g  circnmstnnces. 
H o o d ,  C'omr.. 2;. Clnrli,  693. 

Evidence tha t  t he  owner of b a l k  stork transfcrretl same. witliont consid- 
r r a t i o~ r ,  to  his SOIL who n-ns of nge 11ut u-ns w i t t i o ~ ~ t  property. s ix  (lays a f t e r  
t he  only other commercinl hank in the  city closrd i t s  doors for  liquidation, 
is Ilc,Ztl sl~fficient to 11e snbmitted to  the  jury in ;I snit  to subject the  transferor 
to the st:rtlitory liability. I b i d .  

The  prinin facic presnmption of intent to  cvatlc the s ta tu tory  liability on 
hank stock arising from thc  tml ls f r r  of the stock within s i s ty  days  prior to 
the  snsprnsion of the  bank. S. C. Cod('. 219 ( i l l .  \vould srem to relate to  the  
closi~ig of the  Imnli fo r  liquiclntion :111d proccwlings to  en fo rw  the  stntntory 
liallility of stoclilioltlcrs r ; ~ t h t ~ r  t han  to  i t s  sl~spension and  r r o p ~ n i n g  tinder a 
restricted basis luitler clr. 1'20, Public I,n\rs of 1933, and  the  orders of the  
Commissioner of Banks pursuant  thereto. Ib id .  
# 18. Claims and Priorit ies.  

Pl;~inti t i 's  note n-:is nssignt~tl 11y the  payee I)a~ili before i t s  receivership to  
tlic, Reronstructioil Fi1innc.e ('orporation. with other notes. :I.: coll:iter:~l se- 
cllrity for  the  binlli's indebtedness to tllr corporation. Upon the  bank's insolv- 
ency. pl:~intiff \vas forced to  pay to the  IXtm~l~st r l~r t ion  Finance ( 'orp~ra t ion .  
ns t h r  holtler in d n r  course, t he  full  a m o l u ~ t  of tlic note, autl was  prwlndcd 
f rom of'fsetting her  deposit, ol1tst:lntling :tt tile t ime of the  hank's closing. 
against  the  note. Plnil~ti t i 's  pnyment r e s ~ ~ l t e t l  in a partial  tlischnrge of the  
1~111li's il~tlcl)t'dness to t he  l<eco~~s t rnc t iou  Finance Corporation, and fruids 
rcv~lizccl from other ~ ~ o t ~ s  nssignc~il, nnd assets not assigned, c o m ~ ~ l r t e l y  tlis- 
c l ~ : ~ r g t ~ l  the  bank's inilehtctlness to the  Reconstruction Finance ('orgor;ltion. 
:~lrtl nssets :1nd funtls were left over csccctling the  amount of plaintiff's c h i m  
for  t l istr i l~~it ioii  to  creditors. II(,ltl: I'laintiff's claim ngainst the b:mk for  the  
:111lo111lt of 11cr d q ~ o c i t  \vits :I 1 l r ~ f ( ~ r r ~ t l  c l i~ im ag:linst the  :ls,qrts of the 11i111li. 

l'oir1'11 1 . .  Hood,  f 'o~ i i i . . ,  137:  111 w Trr~.st Po.. 145. 
Wherc  ; ~ s s e t s  a r e  more th:t11 snffic'ic,~~t to pay a11 c~lnirns of they cl:~-8. sr1c.11 

c.l:linls t l r ; r \~  intc1rest from date  of i n so l r c~~~c? .  Ihitl .  

# 6. Verdic t  and Jucly~~rnt .  
W l ~ t ~ r c  jury fiiitls. in r r s l ~ ~ ~ ~ s c ~  to writ ten iesuc~s. tha t  defend;~nt  is  fa ther  of 

proscct~t r i s '  child. 1)11t tha t  i le fc~~t lmi t  Irntl ]lot willfully r e f w r d  to s n ~ p o r t  
the  clliltl, de f rn t i :~~ l t  i s  not jinilty nntltxr tlic utntntr. ant1 m:ly not nppcnl from 
the fil~tling 011 t11e first issue. 9. 1 . .  H i r t t t .  116. 
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BETTERMENTS.  

3 4. Good F a i t h  in Mak ing  Improvements .  
\ \ ' l~ t~rr  tlcetl is  .set :rsitle for  nndlw infliwncc'. grantee is  not entitled to  re- 

v ~ \ \ - t b r  for irnl~rorements.  Gilbi vt v. 117i'st, 465. 

Ti11,I. O F  DISCOVERY. 

fi 1.  S a t u r c  a n d  Scope of Remedy  i n  General .  
C. S., $00, 901. provitling n snhsti tute for  the  old bill of d iscowry,  n re  

rrmec\i:tl stntntc~s nnd ihonltl Ile li1wr:illy construed. Douglas 1;. B w R a ~ ~ t r n ,  
66-4. 

9 3. Llffidarit  a n d  Proccwlings  t o  Secure  Evamina t ion  o f  Adverse  Pa r ty .  
\Vllc'rc thr> p1r:ldings hnvc 11een filed, a n  nrlrerse par ty  may be examined 

untlcr ('. S.. 900. !)!)I, :I\ :I n1:ltter of r ight withont leavr of (aonrt, and in s ~ w h  
in\t:~llce tht. filing of :In : ~ f f i d n ~ i t  i s  nnnecessnry. Dolcglas c. Bucl~aflafl ,  664. 
9 5. Scope of Examinat ion .  

Where a n  rsnminntion of nn ntlrrrse par ty  is  founded on the  pleadings, t he  
l~ltv~tl ings tl(~tcrn1ine the  ucopc, of tllc. csnmination,  nnd i t  iq er ror  to  limit t h e  
kc~~gc' of tllc, e\-:1millntion f i ~ r t h e r .  I)oiitjltrs I . .  R~trltnnnu, 861. 

BILLS A S D  SOTES.  

# 10f.  R i g h t s  of P u r c l ~ a s r r s  m d  Holtl tvs S o t  in 1)ue Course.  
I'nrc4h:1srr not ;I holder in tlne c m r s c  takes  notc f ree  f rom agreement 

I~et \w~.w 111:ilit'r :1nd third p ~ r s i ; ~ ~  n(lt :I par ty  to note in nhsencc of notice a t  
t h r  tinw of i lssipimt~nt to pllrch:~ser. 1'irlic2tt 2'. Fzrlford, 160. 
a 25. I ' rcsumptions a n d  B u r d e n  of Proof .  

l ' a r ty  ha\\-ing nntl offering in cvitlence not(, endorsed il: blnalr by payee 
e s t ; ~ l > l i s l ~ c ~  prinicc ftfric ownt~rship.  Pir13.ctt I . .  Frtlfort?, 100. 

# 26. C'ompc*tency a n d  Rc le rancy  of Evidt.nce. 
I.:\\-it1enc.c. t11:rt Cases 11:ltl ~ i o t  11ecn 11;litl o n  the lnntl mortpagc to sctwrc thc  

pnynwnt of t he  note sued on, ant1 the  financial credit  of the mnlrers is 11(,ld 
con~pc~ t rn t  in twrroborntion of p ln i~~ t i f f  :~ssignee's test imonr a s  to whnt oc- 
( ' l l rr(~1 : ~ t  th(, time of tlie nssignment. Pirl ir t  t I..  I.'it lfoi'tl. 1fi0. 
3 25.  Sufficirncy of Evidence ,  S o n s u i t  a n d  I)irtxctc~d iTcvtlict. 

I n  :In action on n note nntl to  foreclose mortgnge security plaintiff nllrgetl 
tlltlt she was  the owner of the  ~ ~ o t e  esecuted 11.7. one defendant to  the  other. 

tllc court's c ' rro~ltwl~s r111i1lp thxt  thv I~lirtl(w n-:IS on him. proffered c\\-idence, 
whic.11 was  csclntletl, t ha t  hv w : ~ s  t 1 1 ~  o . : ~ n c ~  of the note. Th13 court therelipon 
di rwtr t l  :I ~ r r d i c t  fo r  plaintiff witliont t he  introdi~ction of evidence b y  her. 
Il(31tl: I )o f t>~~ t l :~n t ' c  csccption to t h r  tlirectetl ~txrtlict is  .:\\-ell taken. B a l l  v.  
/{o,111ii11, 391. 

BOVSDARIES.  

8 2. Ik f in i t en r s s  a n d  Conclns iv t~ncss  of Description a n d  ddmiss ib i l i ty  of 
I'arol Eviclence. 

I n  c3mistr~iing :I tlcwl the c(111rts will endcnror to nscertnin tlie intent of tlie 
p:lrtit,s a t  t l l ~  t imr  of tlie con\ \ -oy:~~~ce.  and calls m ~ d  courses will be established 
:IS of t11:1t tinit,. :111(1 w l ~ e r ( ~  tl~<x ] ~ a r t i w  ; ~ t  the  tim? go npon the  1:11i(l :11it1 locnte 
:I Ii11(,. s1ic11 1i1lt~ ~v i l l  11rt~v:lil :IS :~g:iinst :I c o ~ ~ t r : l r y  (,:11l in tile (leed. e ~ i d c n c e  
of tlic, lino ;is ost:~l~lislic~tl I)?. t l ~ ~ n i  Iwiug ( ~ ~ m p c t ( ~ ~ i t  to show t h ~ t  the  drwript ion  
of t l ~ t >  li~itb ill tlrc~ tltwl .:.:-:IS :I nli~r:rlie. l,'rult!/ ('o, 1. .  I ~ O ) T I I ,  446. 



ROYSI)A\RIES-('n~r tii~rccd. 

8. Eridencc in Special l'roccrclings to Establish. 
111 tliis p rocwdi~ ig  to rstnlrlish ;I 11oiintl:rry lin? l~etwec~n the I:rl~tls of the  

j):~rtit,-. testi11101iy of :I s ~ i r w ~ - o r  :IS to  :I l ine prel-io~isly riin 1))' hi111 ill the  
p r e w n ( ~ ~  of thc~ p:~rticls is 11 i,ld competent. So~itlr ox 1 ' .  Ft'ecmic~f. 121. 

I<ROKEI<S A S D  FACTORS. 

# 9. Xrtions for D n n ~ a g c s  Ag:~inst Brokers or Factors. 
1 ' 1 1 ~  cc i~~tr ;~c . t  I ~ r t n - ~ I I  tile p:~rtic,s provitl(~t1 t l ~ t  t l r ~ f v n t l : ~ ~ ~ t  slio~iltl sc.11 (.(.rt:lin 

11c~rso11:11 l)rol~orty Irft  \rit11 drf(>11(1:111t lry pI:ii~rtiff for  :I s t i p ~ i l ; ~ t ( ~ ( l  11riw. 
d ( 2 f ( ~ ~ ~ i l : i ~ l t  to r e t n i ~ ~  :I c o n ~ r n i s s i o ~ ~  fo r  hi.: sr'r\-ic.clq. Plaintiff I ) r o ~ ~ g l i t  tliis 
nc t ic i~~ :11I~gillg t ha t  t l e f ~ ~ ~ ~ d : ~ n t  11:xtl soltl tl111 property :i~itl f:iiltxtl to : ~ c ~ ~ ) l u i t  to  
p1:1int iff. J [ ( , l d :  I7 i i~1 (~ r  t11v t11v01.y of trinl. t11c~ ; I ( . ~ ~ I I I I  W:IS for  (1:11i1;1gw for  
In.c~:ic.l~ of c>r1)rtLss c ~ ~ ~ r t r : r c ~ t .  ;rntl tllc~ nlcvrsllrc' of tl:~ni;rgc~s \\.:I.: tlr? 1)l'ic.c~ : ~ g r r t ~ l  
njioli 11y thf~ ]~;lrtic-s. : I I I I ~  d ~ ~ f v n d : ~ ~ ~ t ' s  ( .ol~t( 'ntiol~ t h t  t h ( ~  d :~n i :~gw s110~1~1 11e 
r n c ~ : ~ s ~ ~ r c ~ d  11y tlrr r ~ i l v  g o r c , r ~ i i ~ ~ g  t l : lrn:~gc~ for  11rc:lclr of cwntr:~cT 11y :I f:1c3tor in 
scalli~~g :rt :I pricacx 1c.s t11:ln rlr:rt st i l~nlatetl ,  c:lnnot 11c snst:~inetl. Ri~sc~~rblooi~z 
r ,  h'iir/<o<'. 46. 

8 2. I'rostrution and Pnnishmcnt. 
111 this prosc~c.11tio11 for I111ggcr.v nndr r  C. 8.. 4346. the rritlcncr of tlrft~nil- 

:rut'i g~ i i l t  is  lrc,ltl insnficic~lit to 11(~ s l i l~mit t td  tn t l ~ c  jury. S. 7.. C~tlli 'ft. .5C,,?. 

BURGLARY. 

3 9. Saficiency of Evidtmce. 
I.:ritl~~i~cc~ t c ,nd i~~g  to identify clefrnilnnt :IS the  persol1 who broke :mtl entcbreil 

:r tl\vc~llil~g ill iiigllttin~c.. ant1 t l i :~ t  nftcxr Irc~ 11:ltl I~rokcn :1nd mter(vl III '  \vc'~lt to 
tll(% I~citl ill n l ~ i c l i  prosec~i t r i s  \\-:is slecyiug nut1 gr :~l~hct l  her  11y tlics f w t .  nnd, 
:iftc'r t l r r ( ' i ~ t ( ' ~ ~ i l ~ g  to kill h('r if slit' gclt 111). 1 1 t h  g r : l l ) I~(~l  IltLr : I I Y J I I I I I ~  1 1 ~ r  n-ni.:t. 
t11:1t fo11g11t 11vr for  :I (~o11si11(~1~:1111(~ 11~11gtll of  tin^(,. (lr;~gg(s(l 11c~r fro111 11(\r 
1 1 n  I 1 s t 1  I I I l i g t  i s  7 ~ i ~ t  i I s~~limiltrvl  t o  
tlits , j~ i ry  1111 t11(% (111wtio11 of ~l(~f(~i111:1nt's int(>ut, :rt t11? tiln(> of l ~ r ( % ~ l < i i ~ g  :111cl 
c j i~ t ( j r i~~g.  of (~11111nifti11g r:111i~ :IS c.lr:~rg(~d ill tlw hill of i l r~ l i~Tinc~~r t ,  ; I I I O  I I ( ~ ~ I , I I ( ~ -  
: I I I ~ ' s  11111tio11 to n o ~ ~ s l i i t  011 t11(~ ~ I Y I I I I ~ ( ~  tha t  t l i ~ r ( ~  W:I< i ~ o t  s ~ ~ f f i c i t ~ l ~ t  t ~ ~ i ( l ( ~ ~ ~ c c ~  
of ~ ~ ~ I I I I I ~ I I I I \  i11tv11t. W:I< (~(irrc~ctl). ( l c ~ ~ i ( ~ ( l .  S'. I.. ,<)11ii11. !I:<. 
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C'ASCELIATIOS O F  INSTRUMENTS. 
s 2. F o r  F r a u d .  

Plaintiff is  not entitled to set aside a n  instrument for  f r aud  when i t  appears 
tha t  plaintiff is  :1n intelligent man, able to rend nnd write, and  signed the  
i n s t r ~ ~ m e n t ,  and  tha t  there wns no tr ick or connivance to prevent h is  reading 
the  instrnment.  Breece v. Oil  Co..  211. 
§ 14. Verdict  a n d  Judgmen t .  

Where a deed is  set  aside upon the  verdict of t he  jury establishing mental  
incap:kcity of the  gmnto r  of which the  grnmiter had knowledge a n d  undue 
influence of t he  grantet', the  grantee i s  entitled to have the   onsi side ration paid 
fo r  the  deed credited to  the  rental  vnlne of the  property during his occnpnncy, 
since the  oh jwt  of the  law is to  put the parties i l t  s t n t ~ ~  quo, and  not to punish 
the  g ran te~ l  for  his wrongdoing. Gilbcrt c. 7i7('st, 466. 

Wlwre a d r t d  iu set aside lipon the  rerdic t  of the  jury e~;tnhlisliing mental  
incapacity of the  gmnto r  of which the  grantee had linowlecge and  for undue 
influence eser ted  by the  grantee. t he  grantee i s  not entitled to  credit  fo r  t he  
:Imonnt espt,ndcd 1)y him in m a l i i ~ ~ g  permanent improvements on the land 
while lie was  in possession under the  deed. I h i d .  

CARRIERS. 
5 4. Ha te s  a n d  Tariffs. 

Tht. provisions of the  monopoly s ta tu tes  npply to railrcnds in  the  s ame  
m:lnnrr :IS t h ry  apply to  intliridunls nnd other corporfltions, and  while C. S., 
1112 ( 0 ) .  nllows railroad companies to  rednce ra tes  a t  will a n d  deprives t he  
T7tilities Commissioner of j~irisdiction over reductions in i.ates, the  s ta tu te  
:~ppl ies  to red~ic t ions  in rntes by r:lilro:~tl rompnnies acting separatrly and  
with l a w f ~ i l  i ~ ~ t t ' l ~ t ,  nnd tlot~s ~ i o t  permit  r :~ilroa(l  ~ o m p a ~ i i ~ s  to violnte the  
nionopoly statl i tes by rcducing ra tes  in accordance with a n  ngreement and  
coiispiixcy 1)ctwt~c~ii t l l en~  with i n t r ~ ~ t  to iu jnrc  :I comlwtitor ant1 thereafter to  
rt%torc tht. r :~tcs.  or to rrt111cv r:ltc.s to certain points \vhpr,n there i s  compe- 
titioil whilv rn;i int: i ini~~g highcr r :~ tvs  to otl irr  points in t:ie Sta te  n - i t l~o~ i t  
snffivient rcvlsoll. with intent to in jure  :I competitor. N. C. Ccde. 1112 ( 0 ) .  not 
Iwing il l  conflict n-ith the monopoly statntes.  13c1111ctt 1'. R. R.. 474. 
a 21. In ju r i e s  by Xrritlt'nts i n  T rans i tu .  

ISritltwcv tha t  p l : ~ i ~ ~ t i f f .  wlien a c'liiltl of t w l v c  years. w l s  piit 011 :I t m i n  
1)y 11t.r ~ u ~ c l o  :111d p l n c ~ ~ l  in cahargc of the  condl i~tor .  who swtcrl  her  hy i i  

wintlow. wliic.l~ ho opc,ntvl for  ht'r liimst~lf. t ha t  thcrcaf t r r ,  upon ;I sntitlrn 
s lo \ \ - i~~g  of t l ~ v  t r i ~ i ~ r ,  t h ~  wintlow f r l l  on plnintil'f's : ~ r m  :11i(1 i n j ~ i l w l  it. i~ lrc'ltl 
snfticicnt to 1w s11l)rnittctl to thc  jury ill tlrc pl;~iiitiff 's :1c3tio~i : ~ g i ~ i ~ i s t  t 1 1 ~  r :~ i l -  
r e :  o n  1 1 i  1 i o r i t .  I<ro)i t lc!~ 1.. R. I?.. 454. 
9 22. 1njuric.s i n  Boa rd ing  o r  Alighting.  

-1 ( Y I I I I ~ ) : I I I ~  ol)t,rnting :I  ini ion st:itio~i 1111(lt>r cao~itr;~c2t wit11 scrrr: l l  r :~ilroa(l  
c o n i p : ~ ~ ~ i c v  :11it1 lwrmitting "rctl rnp" p o r t t w  to (.:I ll trtlins ;~nel direct pns- 
s eng tw  for  tips m : ~ y  11ot escvpe 1i:lbility for  ac ts  of tht1 portcrs in the scope 
of their  nlq):~rc'nt :111thority oil the, ground t h : ~  t thc'y :IW r o l ~ ~ n t w r s ,  sine'(> t l ~ t ~  
stntion cwnil);lny Iiwr snc.11 p ) r t c r s  to tlisc~lr:~rgc~ i t s  z . w ~ ~ t r : ~ c t ~ ~ : ~ l  obl i j in t io~~s  to 
tllc r:lilro:1tl cwmpnnics and tlicir ~):1sA~ngers. C 0 7 ~  1..  I;. R.. 791. 

Evitlcncc tha t  ;I s tat ion comprnly permitted portcrs to 11-orli upon thc pre111- 
ises for tips. ant1 tha t  t l ~ c  porters r~is tomnri ly  cnllecl t ra ins  and  directed 
p : ~ s s c ~ ~ g t ~ r s  t o  n i~ t l  f rom tlwir trains,  mitl tli:it :I porter who hat1 calltvl p l ; l i ~ ~ -  
tiff's trail1 i~~s t r l i c t c t l  plaintiff t ha t  I I P ~  t ra in  n.:~s stnntling olr ;I c c r t a i l~  tr:~c,l:. 
is 1 1 1 ~ l t l  sl~fficic~~it  to IN' s11l)mittcd to  the j ~ i r y  011 t he  qncs t io i~  of wllctlrcr tliv 
porter \\-as :1c3tillg wit11i11 the, i l p l x ~ r c ~ ~ t  s ( ' o ~ c  of his :111t11ority ill g i r i ~ r s  t l ~ c  
i u s t ~ w t i o n .  I h i t l .  
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The evidence tmdei l  to  show tha t  two t ra ins  ir-ere standing in n ~ u ~ i o n  
station. t ha t  the  warning of "all ahoard" h :~d  bern give11 for  one of them. tllnt 
a "red c:rp" porter standing in t he  station heard the  sigrl:~ls ant1 I i 1 1 ( w  tha t  
tlie t r :~ iu  a t tendants  had imarded the  train.  and tha t  i t  \r:w rrpectctl to  s t a r t  
mon1c~nt:rrily. t ha t  plaintiff, coming into the  station a f t e r  the s tar t ing  s ig~ i :~ l s  
llatl lwen giren'n-i th n tic1;t.t for  the  t r n i t ~  not then rt~ntly to s t a r t ,  was  t X r r o ~ ~ r -  
onsly instructed by the  porter t h a t  t he  other trail1 was  hers. and tha t  ;IS she  
:rttcmpttd to board the  other train.  i t  s ta r ted  mrd threw her. to  her  injiiry. 
Hclrl: The  evidence permits the  inference t h a t  the  ~ o r t c r .  with linon'letlge of 
the  c iml~mstmlct~s ,  should hnvr  foreseen tha t  in jury  might rcsnlt to  r~laintiff. 
and the  question of whether his failure to  warn  plaintiff of the danger was  
the proximate cause of plaintiff's in jury  i s  for  the  jury ~ m t l c r  thc  r r idcncr .  
I h i d .  

COSSTITUTIONAL LAW. 

111. Go~ernmentnl Branchen and Pon?rs lation (Of ~~emonk accused of crime b e e  
4 Leei\lati\e hereunder Title XI ) .  
6. Jurlirial, cons t i tu t iona i  question x i 1 1  1 3 .  Equal Protection. Appl i ca t ion  and 

n o t  be decided unless necessary to Enforcement of I,:i\\ s 
protect rights see Appea l  a n d  Error VI.  Due Process of Law: Law of the Land 
s 4 0 g ;  statute \vill not be declared 16. Notice and an Opportunity to  be 
unconstitutional unless clearly so, s e r  Heard 
Statutes s 6 ;  act permitting action to  VIII. Obligations of Contrart 
determine valirlity of proposed bond 2 1  S u b s t a n t i v e  Provis.ons o f  Contractual 
issue does n o t  imuose  non iud ic ia l  Oblieations 
f u n c t i o n  of d e t e r m i n i n g  moo; Q U C S -  XI. Constitutional Guarantees to Persons 
t i o n  see Actions s 2 .  . i c r u ~ e d  of Crime 

\ .  Personal, ('ivil and Political Rights. 26 .  Pi~cessity of Indictment 
Privileges. Immunities, and Class Legis- 3 3  Due Process of I.am 

5 4. Legis la t ive  Power. 
The  legislative powers of the  ~)cople  of the  Sta te  a r e  rested in the General 

Asseml)ly. subject only to  limitations contained in t he  Sta te  :tnd 17ederal Con- 
st i t i i t io~ls.  Ctrntcwtis 2 . .  Rta?il!j ( ' o u n f ~ ,  642. 

1 : .  E q u a l  Protec t ion ,  Application a n d  E n f o r c c n ~ e n t  of Laws. 
C'h. 841. P ~ i b l i c - I m x l  1,aws of 1027. reclniring rcsnl estate I)rol;c,rs :111tl salts- 

me11 in certain dcsignatecl counties of t he  Stnte to  be licellsed 1)g ;I real es ta te  
c.omnrission on the basis of moral r l ~ a r a c t e r  and  proficieucg in the  p i~bl ic  
interest, and ra lu i r ing  the  1)nyment o f  a license fee ill the  dosigl~atccl counties 
in atltlition to the  State-witle license required by ch. 371, Pnhlic 1.aws of 1!)3Ti, 
i s  Iic~ltl lurrolistitiitio~inl a s  hcing in contrarention of Art .  I,  s w .  7. of t he  
S t :~ t e  ('onstitntion in tlmt i t  :rl)plic+ only to  real  est:rte l~rol iers  :lnd s:~lesmen 
ill the  tl(~sipi~:rtrd c~onntic~s ant1 i ~ o t  to those in t he  othvr c o n ~ ~ t i e s  of the  State,  
ant1 is  t l~crc~forc  discerinrinatorg. Art .  I, scscs. 17. 3 1 :  Art. T, ser. 3, of t he  
Stnte ('onstitlition : 14tl1 An~c~~c l rn r~ r f  to  the I.'c1tlcr:1l Col~stitiition. S', 1' .  

Tl-/lrl.r)i. 75. 
9 16. Kotice a n d  a n  Oppor tuni ty  t o  Bc Hea rd .  

.A snit  by a tnxiug nuit to h a r e  dw1:lreil v:llitl :I proposed hontl issue ant1 
proposed t a r e s  fo r  thc  1 )np ren t  of t l i ~  i1li1el)tednrss. K. C. ('otlc. 2.492 (55 to 
59). i s  declared t)$ t he  ac.t to  11c in the  natiire of :I proceeding i l l  r r ~ i i ,  and i t s  
p r o v i s i o ~ ~ s  tha t  rcsidtbnts and t:is-gayt'rs of the, unit  inag be served i ~ g  pnblicn- 
tion without the i r  Il:tnres being stated in the  complaint or summon.: is  valid, 
ant1 the  c o ~ ~ t c ~ n t i o n  of a taxpayer  of the  illlit t h a t  n jnclgmcnt ~ i n d ~ r  t he  a c t  
tleprircs 11im of propclrty withont dnt, p r o c ~ s , ~  of 1;1w i)cac:rl~sc. 11c wns not 
pc*rso~~;ll ly s c~ rvc~ l  nit11 SIIIIIIIIOIIS i s  ~ m t  cnnl~l t~ .  since n ~ w l l  tlt.finc~1 c81:~ss rn:r y 
1 1 ~  scxrrt~tl \r i th smnnrons in th is  In:llilicsr in proceedings i ~ t  ~r 1i1. and  s i n w  tlie 
procrtl~irc prescribed by the  ac t  afford.: car11 taxp:~gclr uotict, : I I I ~  :III oppor- 
tunity to  appear  rind f i l ~  s ~ ~ c h  ple:~dings a s  he  may Iw nilviscd. S. C .  Consti- 
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COSSTITUTIOSAL LAM--Conti~ttcd. 
t ~ ~ t i o n .  Art. I, sec. 17:  14th Amendment to the Federal Const~tntion. Castecens 
1.. Stanlj! Coztrr t l j ,  642. 
21. Substant ive  Provis ions  of Contractual  Obligation. 
l ~ e f ~ n c l a i i t  to\vn proposed to  issue refunding bonds under an  ordinance pro- 

viding that  the holders of the refunding bonds should be subrogated to a l l  the 
rights and powers of the holders of the indebtedness so refunded, such pro- 
vision heing also in accord with S. ('. Code. 2492 (+TO) b. Plaintiff contended 
thrit the refnnding bonds would be subject to the power of the Legislature to 
exempt reside~ives lip to the  value of $1,000 from taxation under the Constitu- 
tionnl Amendment of Art. T, sec. .5. Hcld: Even conceding tha t  the  refunding 
bonds mould be eridenced by n new contract, the provision of the ordinance 
and s h t n t r  tlint the holders should he subrogated to the rights of the holders 
of the  original indebtedness, became a par t  of such new cont~'nct or  obligation 
which may not be adversely affected hy legislative ac t  even under constitu- 
tional change, Federal Const.. Art. I, sec. 10. and no exemption having been 
made by the Legislature under the  permissive power of the amendment to 
Art. V. sec. 3, a t  the time of the issuance of tlie refunding honds, the power 
to provide for the payment of the refunding bonds could not he adversely 
affected by the  constitutional amendment. Strsh t'. Comrs. 0)' St. Pnlcls, 301. 

As between a stockliol~ler and a creditor or  depositor of a hank prior to 
the passage of ch. 99. Public Laws of 103,i. the provisions of the stntnte re- 
lieving the  stockholder of his statutory liability would seem to be nn impair- 
ment of a contractual obligation prohibited by Art. I. sec. 10. of the Federal 
( 'onstilntion. Hood, Conw.. z.. Rcaltl/ Co., 582. 

A person not npprnring on the boo1;s of :I h n l i  a s  a stockh ~ l t l e r  wo11lt1 wen1 
to be relieved of liability in a suit  alleging he was the real or beneficial owner 
of stock by ch. 90. Public Laws of 1935, since no rights had vested or  :rssess- 
ment levied a t  tlie time of the  passage of the  act. Zbid. 
8 !2.6. Necessit j  of Indic tment .  

The necessity of an  indictment, N. C. Constitution Art. I ,  sec. 12, dorw not 
apply to "petty niisdemeanors." Art. I, sec. 13. and a l l  crimes helo\r the degree 
of felonies a r e  "petty misdemeanor." within the meaning of the euception 
proridwl in the ('onctitntion. C. S . l.iM ( 3  1 ,  a~ l t l  lipon appe:~l  from n c o ~ ~ v i c -  
tion in n rrcorder'u conrt npon a warrant  fully thnrging the offense, a n  indict- 
ment in the S~lper ior  Court is  not necessary. the jnrisdictio~t of the Superior 
Court being derivative. S. v. Bollkin, 407. 
§ 33. D u e  Proce4.i of Law. 

Thp defendnnt filed a petition for  removal from the Sta te  FInperior C'ourt to 
the U n i t ~ d  Stntes Conrt for  the diqtrict to he certified a s  to tlie pli~ce of tr ial .  
.\cr of Congress. 3 March. 1863. Title 28, sees. 74 a ~ i d  75. 'Che court denied 
the petition for that  the petition did not :illrge :rny tltwinl of a n y  rights l)y 
rcnwn of Stnte law. Hcld: The  drninl of t h ~  petition was  without error,  
tlt>fcnd:mt's remedy for alleged deninl of equal protection of the  laws on 
account of prejudice or  in the esc l i~s ion of colored persons from the  grand 
jury. lwing in the  Sta te  Court and ultimately by wri t  of er ror  to the  Supreme 
Court of the United States. S. v. Walls, 487. 

The t r ia l  court  found, upon supporting eridence, t h a t  the  grand jury whicli 
returned the bill of indictment was  selected from a jury list of taxpayers of 
the caonnty eligible to serre ,  the name3 of colored persons on the list being in 
red ink nntl the names of white persons being in I)lack ink, but t ha t  there 

no discriminntion a s  to color, the differeut ink heing nsed merely for  
itlcntifi~%tion. and t h a t  the names of a l l  those eligible, both white and colored, 
\rerca placed in t h ~  1 ) o ~  i111d drawn t!~erefrorn by a fo i~r-ye;~r-old  cliild, and 
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( ' O X S T I T ~ ~ T I O S A I ,  I , A ~ ~ ~ - ~ ' ~ i ~ ! t i ~ t ~ ~ i ~ ( l ,  

tha t  o11e colored person served on the  gr:~nd jury which returned the indict- 
rneut. Hold: The findings support t l lr  court's denial  of defendant 's  motiou 
to  qn :~sh  the  illtlicTment on the grolintl t h a t  the  grnnd jury was  illtsg;llly 
o r g : ~ ~ ~ i z e d  :lnd tha t  tlcfe~iilniit was  denic~tl the  rqnal  protectiou of the  laws for  
tha t  persons of the  Seg ro  rnce were esclnded therefrom solely I)ecallse of r a w .  
i t  nppear i~ig  tha t  the  grand jury was  seltwtetl according to  law. C'. S.. 2312, 
2313, 2314. Ibid.  

COSTRACTP. 

5 7d. Gaming Contracts. 
$:~-id~llce on i s s w  of il1eg:ilit~- of slot 111:rcliincs hcld con f l i c t i~~g   nil directed 

vc,rtlict t h l t  contract  relating thereto was  not void hcld error.  Tombiv.li~i I . .  

BtrcR tcl, 265. 
A con t r t~c t  fo r  "cotton futures" in which no : lct l~al  delivery i s  intended o r  

coiltcm~)latccl i s  void and  no action rnny be m;rintairlrd thereo~l .  Ilotlic~ 1.. 

Hotw, 307. 
3 2.3. Measure and Xssessmrnt of Damages by Jury. 

The coiltract 1)etween the  partitw provided tha t  defentlnnt should sell c r r ta in  
prrsonnl property left with defe~ldant  by plaintiff fo r  ix stipulated price. 
defendant to  rctain a cornmission for  his services. Plaintiff brought su i t  
alleging tha t  defendant had sold the  property :rnd failed to :~ccolmt to plaill- 
tiff. H c l d :  Under t he  theory of tr ial ,  the  :iction was  fo r  dnniages for Im?ach 
of express contrnct, ant1 the  mtx;~sure of d n n ~ g e s  was  the  price agreed UI)OII 

by the  parties,  and defentlant's c.trntention tha t  the  damages shonld he meas- 
ured by the  rule governing damages for  I)rench of contract  I)y :I factor in 
se l l i l~g  a t  :I price less than tha t  st i l)nl;~ted.  c;nlnot be snst;lined. Rosf ' t~bloo)~~ 
r .  Si~ilioc,  46. 

C'OIWORATIOSS. 

5 14. Stock Subscription Agreements. 
Intliviclual s ~ b s ~ r i b i n g  to  stock in his name held to ncqnirc no interest  

therein where another  pays purchase price under agreemrnt t ha t  stock should 
be i s snc~ l  a s  clirected by him. Hollo!rn!/ v.  Bank, 227. 
3 15. Repurchase of Stock by Corporation. 

Plaintiff pnrchased n considernl~le an~olul t  of a new issue of preferred stock 
of defend:~nt corporation, the  sale having 1)cben mnde by \-I director of t he  
corporation under a n  agreement, in nc3c~ordance with :I let ter  in regard to  the  
sale wr i t ten  thtl director by the  t reasnrer  ant1 g.rner:~l man:ryer of the  corpo- 
rntioll, wider which the corporation agreed to repurchnsr a t  p:ir n stilinlatetl 
: ~ m o l ~ n t  of the  stock every three-year period npon dcm:~nil of the  purchaser. 
Thc~reafter,  upon demaud of plaintiff, t le fendi~~l t  corlmration rep~~rchas t , t l  pa r t  
of the  stock over a tlirec-year periotl, blit r r f ~ i s e d  to  repurcliasc more of said 
stock during the  suhscqli~ii t  tlirec-year periotl, and  plaintiff i n s t i t ~ ~ t w l  th is  
action. Hr,ld: Plaintiff hail a r ight to  rely on the  a ~ p a r n l t  nnthority of the  
trcnsnrer and ge11er:rl nl:lnagcJr of the  cor1)or;ltion to  m:xke t h ~  repnrc11:tse 
: ~ g r t ~ n i e n t  ill good fa i th  in the  interest  of the caorljoration to  intl l~ce the, Imr- 
chase of the  stovli. : ~ n d  tlefentl:~~lt's c:ol~telltion tha t  i t s  officer (lid not llave 
nuthority to ni;tke the  agreement i s  nnten:rl)lc, :rnd the  corpor:ltion Iwin:: 
solvent and the  rights of creditors not beilig inrolved. : ~ n d  the  corpor;ltioli llot 
being prohibited by s ta tu te  o r  i t s  chxr ter  from p ~ ~ r c h n s i n g  certain s h : l r t ~  of 
i t s  own preferred stock, mlcl there  being no sliggcstion of collnsion or fralltl. :r 
directed verdict for  plaintiff is  without error.  d!/dlctt c. ,Vlinjor. R Loot)tis ('0.. 
548. 
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COURTS. 
a 2r. Appeals from Clerk to Superior Cou1'1. 

.i i w l ~ t c l ~ ~ t i o ~ ~  t h l t  the, c l r rk  n ; l s  n.itlioiit jiiristliction ill t lmt tlrv 1)lc:ltliilgs 
r:~isotl i s s w s  of facat nhic*h shonltl 11nvr 11cc.11 t r :111sforr~~1 to  tlitl civil issue 
tlo~li('t. :~iitl t ha t  t l i t~wforc~ tlrc R i~p t~ r io r  ('o11r1 ;ic.cl~~irtstl I I O  jurisdi(.tio~i 11y 
:1111,(':11. is  n ~ ~ t c ~ ~ ~ : r l ~ l r ,  s i ~ ~ w  t l i ~  j i ir ist l ict io~~ of t l i ~  Siipcrior ( ' o ~ i r t  011 :rpl~t.:lls 
~ I Y ) I I I  t11v (<lvrlc is  irot (ltlriv:~tiv(~. S 'OI (~~I ( , I . I I  1 . .  FIYY>III~OI, 121. 

111 this procvc~tliilg for  tlic : i l lot~nr~nt of tlowt)r, issnc..: of I;IK :~n t l  of f:rc.t \\-ere 
r;~iscvl t ~ y  the l~ltv~tl ings.  ant1 nt  tht1 l re : r r i~~g l~c~forc~ the cl(.rli tl ts p :~ r t i r s  \v;~ivtstl 
jnry trial1 a11(1 filtvl 81 s t : r t o ~ i i ( ~ ~ ~ t  of f : ~ r t s  t ~ g r t ~ ~ l .  I71)o~1 r t , ~ ~ ( l i , - i o ~ i  of j11tlgme11t 
on tlrv f:lcats :~grcwl  11y tlrr ~ l c r l i ,  phiutiff  c~c.c,pttvl to  t l i ~  jlltlgint~nt : ~ t l v w s r  
to 11(~r, : I ~ ) ] w : I ~ ( Y ~  to tho S i ~ p ~ ~ ~ i o r  ('oi~rt ~ I I  t~r111 tini(3. g :~vo notire of npp~:11 a t  
t l i ~  tiiiiv jii(lgn1~11t WIS  sig11tst1. :111(1 f111~1iw not iw W:IS \v:~ivcd l)y tlc~f~11(1;11its, 
: I I I ( ~  th(\ (alr~.l; t r : r ~ ~ s f e r r r ( l  t l i ~  :ippt~:11 to thtx civil i s s ~ ~ ( >  (locket a s  reqiiire(1 by 
('. S.. (234. lI(,ld: ' ~ Y I ( ~  :rppr:~I is  govt)r11(~1 ljy ('. S., f34. :rnd j i ~ d g ~ i i o ~ ~ t  of the  
Si~lwric~r  ('ol~rt t l i smi s s i~~g  thv ;~lq,t';ll otl t l ir  g ron~ id  t11:lt pl:~intiff W:IS gnilty 
of 1:1(~11w ~ I I  f:liling to II;IY(L the  clc~rlc 1)1~1):1r(~ :11i(1 for\vnr(l to the j~ i ( lge  :I 
tr;r~isc-ript of tlit. record ns rc.qi~irrtl 1)s C'. 8..  036. is  cLrror. C.  S.. (i35. not lwing 
: ~ p p l i c ~ ~ l ) l c  to  the  npl~enl.  J l c r ~  rcllorir 1 . .  S I I I  i t l ~ .  5.13. 

ji 3. Motions and Hearings Aftc'r Ortlcw or Judgmcmts of' .hiot.her Supe- 
rior Court Judge. 

A j~itlgc' h o l t l i ~ ~ g  :I sncceetliug tt.rin of t 1 1 ~  Sulwrior ('oiirt ' ins no po\vtlr to  
r (>v i tv  or ( l isrog:~rd :I j i ~ d g ~ n e ~ ~ t  or o 1 ~ 1 t ~ r  :rffmating s ~ ~ l ~ s t : ~ ~ i t i : ~ I  r ights c ~ 1 1 t t ~ ( 1  
art :I fornic~r t tmn by :111ot11er jntlgc I I ~ O I I  the  g ~ ~ ~ i i n d  tha t  s1:(.11 j ~ ~ ( l g l i l ( ~ n t  o r  
ort lw is crronrons.  s i ~ ~ c r  :I jntlgmclnt or ortlcr m:ry be rt,rit,n-cltl f o r  er ror  only 
upon npprnl to the  Siiprc.mr ( 'o i~r t .  F(,rtili:o. ('0. 7.. Hnldcc ,  5G. 
h j11tlgc of t l i ~  Snpt~r ior  C'onrt m:ly 11ot r:lc:lte ; I  prior ortl[hr of nnothcr judge 

011 t h r  Superior Co11rt for clrror of Inn ,  since no : ~ p p e : ~ l  lies f rom one Superior 
Colirt to  nothe her. Dai l  z'. Ilnrc.l; i~!.s,  283. 
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CRIMINAL LAW. 

11. Ca(mr4 tp  t o  ( ' o m m i t  a n d  Reh1)onbibility 
Tor ( ' r i m e  

1- . . 7 .  . \ i , i rnci .  an l l  l 3u rden  of P r o v i n g  
l l e n t a i  Inc.ipar'it? 

111. I b r t i e s  an11 Oflenses ( S r e ,  a l so ,  I i o m i -  
ciclr k 2 . )  
x.  i ' n n i  lp.<is 

11. Felonies xnrl l1is~lrme:Lnors  

a. F o n n  an i l  Suff lr , i rncy in G e n e r a l  
ir. X p l , i l c ~ l ~ ~ l i t ) .  t o  C o u n t s  ancl E v i -  

d e n c p  
c. C)n Jiurclen of >'roof a n d  I're- 

s u n i p t i o n s  
P. R e q u e s t s  f o r  I n s t r u c t i o n s  
f .  01, ject ions a n d  E s c ? p t i o n s  t o  I n -  

s t r u c t i o n s  
g .  ~ ' o n s t r u c t i o n  o f  1 n s t r u c t ; o n s  

34 .  I s s u e s  an i i  T e r d i c t  
I,. Fonn a n d  Suff iciency of Verd ic t  
(1 R e n d i t i o n  a n d  A c c e p t a n c r  of 

Veri i ic t  
I I .  >lo t ions  after Yert l ic t  

31:. > lo t ions  In A r r e s t  of .TudSment  
S. J ~ ~ c l r m e n t  a n d  Sentence 

I , .  >:\-irlrnce of  1;ulIt o f  Di s t inc t  O f -  b l .  Formalities a n d  I t equ i s l t e s  
f r n s e  a. I n  G e n e r a l  

c EL lilencp t h a t  ( ' r i m e  ( ' h a r ~ e ( l  \\:IS 1,. Ypon  l 'onvict ion i ~ f  C ;L p i t  a 1 
c 'omln l t t ed  by .-Lnotller l ' r imes  

I~:vi,lrnce an i l  Rccor, l  ;it I ' r iur  Tri ; i l  S11. . l l ) lwal  i n  C r i m i n a l  Cases 
S a r u l e  a n d  (Grounds of A u u e l l a t r  or  l ' rocced ines  

; i .  In (;(,nerd1 
I 'onfesslon$ 
,\crs an i l  Ur, ' l ;n 'a t ions of ( 'oc0nsyir ; i -  
t o r s  
( ' h a r a c t ~ r  E \ ~ d i . n c e  o f  Defen i l . i n t  ; is  
Su1,stant ive Proof  
E x a m i n a t i o n  a n d  ('re(1ihillt)- o f  \Ti t-  

1, S o n s u i t  
I n s t r u c t i o n s  

. ~ 

. l u r~s r l i c t io r i  
R i g h t  t o  A p p e a l  

1,. l t i g l i t  of Defenqlant  t o  .\upen1 
Ynuper  Apyen l s  
T h e  Kecori l  P r o p e r  

d .  Conc, iusiveness ancl Effect  o f  R e c -  
o r d  

I ' r e sen ta t ion  a n d  l ' r e se rva t ion  in  
T,owrr r o u r t  of G r o u n d s  of  I t ev iew 
('. h10t10118 

I3r .efs  
I ' rosecut ion a n d  Dismissa l  of AD- 
pe:ils 
Hev iew 
;L 3 l a t t e r s  R e \ i e l v n l ~ l e  
c .  1'rcjuilici:~l ani l  H a r m i r s s  E r r o r  
11. O u r s t i o n  S e c e s s a r ?  t o  De te r ln l -  

n a t i o n  of .\ppeni 
D e t e r m i n a t i o n  an i l  Disposir ion of 
<.ii,,se 

Eviclcncc and Rurdcn of Proving Mental Incapacity. ( O p i n i o n  evi- 
dence of men ta l  capacity see hereunder 5 3111.) 

5 X. Principals. 
ITlic~rr two or Inor ( .  parsons  id : rn t l  abe t  rnc.11 other in t l ~ c  c o ~ l ~ l n i s a i o l i  of a 

( . r i n i ( ~ .  1111 1)cing p r r s t ~ ~ ~ t .  a l l  :IW p r i ~ ~ r i p : ~ l s  and  (vj11:111~- gnilty. S, 1. .  T ~ ~ i ~ ~ l c f f ,  

10; : A'. r ,  I$0111/)!(7. 2'34. 
I-11tlt.r the S t ~ w  T o r l i  I:I\T. ;I c l r n r g t ~  of scc .on t l  degree arson i n c h ~ t l r s  c o n n s e l -  

i i~g ,  c , c ~ r r ~ n i ; i ~ ~ i l i ~ ~ g .  i ~ i ( l l l t . i ~ ~ g .  01. ~ ~ r o ( . n r i n g  :111otl1('r to (w1111nit tilt '  ~'ri111(1. : I I I ~  :I 

1wrso11  gnil ty t l ~ t ~ ~ x w f  is :I p r i ~ l c i p ~ l .  Iil rc3 . l lul i i .or(7.  I;S:<. 
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( ' l ~ I ~ 1 I S A i 1 ,  IAIT-~ro i l~ / ' l l /~~  (1 .  

# 11. I<~clonitxs a n d  Misd t~mranor s .  
.i c~,inlt, 111111isli:l111(~ 1)y (ltwt11 o r  inipriso11n1~11t ~ I I  tht, Stnte's I'riso11 is  ;I 

frloi~!.. ( ' .  S.. 4171. S. r .  Coll(,ff. B6:3. 
# l f i .  Arraignnlcmt.  

'I'l~ta court ,  npoll his fluding tha t  t1efentl:lnt is  :I (leaf mutt1. S I I ~ I ~ ( P U : I C Y ~  1111 

i!ltt~rprt'tc,r. who :iftc,r Iwing tlnly sn-orn :111(1 aftt'r the rc:ltling of the, illdiet- 
I I I C I I ~ ,  interpreted n11t1 r sp l : l i~~c~ t l  tllv iiltlictnie~lt to ( l t~ fo~ id i~n t .  Aift(xr d ( ~ f ~ ~ : ( l i ~ l i t  
hat1 illtlic:~trtl to  tllr intrrl)rvtcr t ha t  h c  nnt l~rs toot l  tlics i~ l t l icTn~e~l t ,  t h r  iirtcr- 
prc,tc>r t r : ~ ~ l s l ; ~ t e t l  thc  solicitc~r's q~lrstiolr of w l i ~ t l ~ t ~ r  d ~ f ~ n d : l n t  W:IS glliltv o r  
I I O ~  g ~ ~ i l t y ,  :III(I 11po11 :I i ~ e g : ~ t i n ~  reply ~ i v v u  thro11g11 tlie i ~ i t t ~ r l ~ w t ~ r ,  :I 1)lw of 
11ot g ~ ~ i l t y  w::s entered.  So ~ ~ I I I I ~ V I ~ ~ ~ I I I I  o r  p l t ~  i ~ ~ v o l v i n g  t l t ~ f e ~ ~ ( l : ~ ~ ~ t ' s  s:111ity o r  
his c:~l~:lc'ity to ~undcrstn~ltl  tilt, ~ ~ : l t u r r  of t he  crime ch:rrgrtl ( r  thc  Iwrl1ose nut1 
c.ffocbt of tli? t r ia l  \\-:IS tentleretl I)y t l r f t~~ l t l ;~n t ' s  co1111sc51. Iic,ltl: Tllcrc' w l s  110 

e r ror  (111 t 1 1 ~  :lrrnignnirnt of ( l o fe~~ i ( l :~~ i t  or in t11(, : I ( Y ~ ( ~ ~ ) ~ : I I I ( Y ~  of his l w g : ~ t i ~ c  
a n s w r  a s  :I 111~11 of 11ot g l~i l ty .  ('. S., 4632. ,q. 1 . .  1.;(11,1!1, IW. 
# 1 8 .  Plea  of S o t  Guilty.  

I -nd r r  t h r  p l e :~  of not g~ i i l t y  the  c l t~fe l~sr  of i~ : ,wlr i ty  :1i1(1 ei.f>ry otll(3r ( I e f o n s ~  
to  tht7 c l l :~rgr  in rtqwlling, mitigating. or ret111c.ilrg tlic, offr~lsc. to  fi lower gr:ltle 
i s  :~ t ln~iss i l ) l t~ .  8. c. Sa l l .  61. 
# 29n. Relevancy in General .  

W l l c v  ail ofictsr testifies on  c ros s -c~samina t io~~  tha t  I:r tlitl not s\ve:lr out a 
n-nrmilt fo r  tlefenclnnt mitil t n t ~ l r e  t l : ~ ~ - s  a f t e r  the  coii~lnissio~l of the  o f f t ~ ~ ~ s c ~  
I w c : ~ l ~ s t ~  lie (lit1 not lrnon- tlcfentlant's name, and t h a t  a conf(~tler~:tc of tlefriltl- 
:111t s ~ l g g e ~ t ( v l  t ha t  drfen(1:lnt W : I ~  the  person, n r ~ d  t h a t  he t1ir11 fo lu~t l  tlrfe~rtl- 
:111t, itlcntifictl him, ant1 swore ont t h e  w:rrrnnt, a11t1 tha t  defrntl:ii~t was  the  
offmdcr,  t he  p s c l ~ ~ s i o n  of t(>stimoii.7- a s  to  the, Il;rlnr and  resitlrnccl of the  
cwlfederatr  is  not prejudicial, tlie esclndrtl  testimony being i r r c l rwn t .  S, t.. 
Ro?/liiir, 407. 

R 29b. Evidence  of Gui l ty  of Distinct  Offrnw.  
I)c.ftwlnnt w:ls clu~rgcvl with rcmspirncy to rob nntl with ro l~h r ry  committctl 

I!llrsnnnt thereto. The Sta te  introtlwetl c~ i t l ence  tha t  wit )ill i l  \ ~ t ~ t 4 i  i l f t t ,~  
t l i ~  rol)l)rry clinrgetl in the srcolld count of the  bill of indictnit~nt t l c f ~ ~ ~ t l : ~ n t  
conspired with the  same cwnfetltsrate to  h r n  :tn nutomobile ill ortlcr to cullcct 
the  fire i n su r ;~ncc~  thercwn. Hc21d: 'l'l~c> c.\-itlt~l~c<~ was  corn W e n t  uuder t l i ~  
cbscol)tion to  the  gwt>r;rl rnle t l ~ t  c,~itlellc.c> of guilt of n distinct  offeirsc. i s  
comptTent if tentling to  sliow i i ~ t t , ~ l t ,  (lcsig11. gylilty 1~11owl~~( lg t~ .  or ~ c i f ' i ~ f ~ ) . .  
A". 1 . .  *'lorc.o.a. '721. 
9 29c. Evidence  T h a t  Cr ime  Cha14gcd W a s  Conlnli t ted 11s Another .  

I)cfcntl:~nt. c81inrgrtl with I)urgl:lry, rc~lietl u p 1 1  n u  ; ~ l i l ~ i .  anti offcrptl cri t lci~ce 
tcwtli~lg to show that  anotllr'r n-:IS ill tlic ~ ~ r i g l ~ l ) o r l ~ o o t l  of t l ~  s c c ~ c  of t he  
crirnc~ a t  tlrc time i t  ~ r a s  nllrgetl to li:r\-c l )ec~l  com~nittotl. H f  ltl: The  c ~ i t l e ~ l c e  
was  properly cwluded ,  since c ~ r i t l e ~ ~ c r ~  t l ~ t  i111ot11t'r Ilil(l ( ~ ~ n ~ r n i t t ~ d  t l ~ v  crin~cl 
cllnrgetl is  competent only wllr.11 i t  points lulcrrillgly to t h r  g ~ ~ i l t  of s11ch otlier 
~ ( W O I I  ant1 r a i sw  :I rt,:~sonnblc iilft>rnlee of t l ( ~ f ( ~ ~ ~ t l ; i ~ ~ t ' s  i ~ l ~ l o c m ~ c e .  tultl e r i -  
tlcnct~ which merely creates :III i l ~ f ~ ~ r ( ~ n c ( ~  or  w11jtyT11r~ 21s to tho guilt of SIICII 
othcr person is  im~tln~issil) le.  8. I . .  h'i~~itIt .  93, 
# 30. Evidence  a n d  Record  a t  P r i o r  T r i a l  o r  Proceeding:!. (Evidence  of 

guil t  of distinct offense are l l r r r ~ ~ n t l e r ,  5 5 201). 40. 
St:1twnc~nts of n i t i ~ r s s e s  nt the  c o r c ~ ~ ~ r r ' s  inq~lc~st  11c'l t l  conil)c,tellt in rvitlellce 

for  the  purpose of corrol)olnti~lg the  testimolly of t h ~  witnr~saes a t  the tr ial .  
A'. 2'. JOII( 'S,  735. 
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# 2. 1)irct.t ant1 Rvnlotc In,jilry or Loss. 
('1i;rrge 11('1d for  error i l l  f a i l i ~ l ~  to conf i~~c~  q r t r t ~ t t ~ r n ~  of cl:l~na,-cs to i~ljliries 

s ~ ~ s t i ~ i n t d  :IS dir(,ct result o f  alleged negli:.t~~~c*e. Pu!/,rc 1.. S'trr~rto~t.  43. 



-c 
i i S  INDEX. 

T ~ . i ~ l . i ~ ; F ~ S - ( ' f ~ l ! t i l !  11 f , f1 .  

; r t t c~ l~ t i o~ l  for  11c~1 '  :~ftckr tl~ts i t l jnry,  t he  c~vit1t~1lc.c~ is s ~ l f R ( i t ~ ~ ~ t  to  s1ip11ort t l l ~  
~ (Y . I IYOI . ? .  of sncslt itryli~ 11y 11(br :IS ;ril c~ l r l nc i~ t  of 11<,r t l ;~lu:~gc~s.  1r111rlii11.~ ,i.. 

1f11 I I I I  (',I/. 467. 



2 12. . lc l \ -anc~tx~~ic .~~ts .  
111tcvt:ttc~'s j ? ' r i~~~d i~ l~ i l i l .  :I d i ~ l l g l l t ~ ' ~ .  of il~ti 'st:lte's tli~(.(i:~iotl tlal~glitc~r. \Y:IS 

c.lr:~rgc~tl \\-it11 :ttlr;l11c(~111(~11ts for sl i~ils  1):lid 11y intestate for  ltor s ~ l i ~ ( ~ l i ~ ~ g  ant1 
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9 1 3 .  Alimony Without 1)ivorcc.. 
Proof of olic3 gro~ui t l  for  tlirorcr is  s ~ ~ f f i c i ( , ~ ~ t  1ultlt.r ('. S.. 1 G G T .  H n . w d o ~ v  

1 . .  H f c ( / i ~ t l o r ~ ~ .  17.3. 
Ailinlong n-itliout t1ivorc.c.. ('. S.. 1667. I I I ; I ~  11t' Iintl olily hg intlependent suit. 

:11i(1 ;~ppI i t~ : i t io i~  for  : r I i n ~ o ~ ~ y  ~ I I , I I ~ I > ~ I ~ ( ,  l i t / ,  n x ~ y  not lw t r ~ ; ~ t c ~ l  :IS : ~ p p l i c ~ ~ t i o ~ ~  
for  ; r l i m o n ~  ntitltsr th is  scbc.tion. I)n!r..uo~~ 1 . .  I ) I ~ I ( ' ~ o I I .  4 3 .  

# 2. Lands to \Vlrich 1)owc.r Attaclws. 
'1'11(, o\rlir'r of l:rntl, prior to liis ~n:rf'ri;rgr. tl~wlcvl c?rt:rin 1:11itls to his 

~notlier .  Thtlrc.;~ftcr tlic tlwtl W:IS set :~ s i t l (~  1)y his crctlitors :IS I ~ t ~ i l ~ g  fr:~ntln- 
lt~llt :I:: to tllc*rn, the j~ltlgn~cxnt ill the  ac t io~ l  l~c~ing (v i t (~ l~~ i1  S I I ~ I ~ I ~ I ~ ~ ~ I I ~  to Iiis 
~ i i ; ~ r r i ; ~ g r ,  i11tl1011gli the iat4tio~i n x s  insti t~it ivl  :1n11 11oti(.(1 of 1 i . y  p r i ~ d i , ~ ~ . u  ! r ;~s  
filptl Iwforc the  rn:lrri:~gr. l fc , l t l :  The  tlwtl c o l ~ r t ~ y c ~ l  title ; IS I)txt\rc~cs~l t l ~ ~  
g r ; ~ ~ i t o r  :11i(1 gr ; l l i t (~ \ .  : i l t l ~ o ~ i g l ~  it W I S  ( s s t ~ ~ ~ t ~ v l  to  <ltsl;~y. l ~ i ~ i i l ~ ~ r .  ;11i(l (1c>fr:111tl 
crtditors.  ant1 the  j~~t lgn~c 'n t  scxtti~rg xsitlc the  t l ~ ~ v l  re i~i rc~s t r t l  thc~ grxutor with 
titl(s o l ~ l y  for  tlio ~ ~ l ~ r l ~ o s c ~ . :  of s~~l) jecTing the  li111i1 to  siile for  the  11(,11('fit of his 
c~i~c~tlitors, autl (lit1 not ; t f f c~ t  the  title :IS I~e tn -c~ l l  t h t ~  gl,:lntor :111tl tlic grnlitc~c~. 
:li1(1 11po11 tht, tle;~tll of tlick gr; l~itor.  liis witlow is not cl~ititletl to tlowrr tllcxrci~l. 
s i ~ l w  lit>r li11sI1:11l~l W : I ~  I I ~ T - r r  l)( '~~t~fi( . i :~lly stlizt'd of title (Illring corc 'r t l~w. 
. lfrI,c~ rr11o1.11 1..  S I H  i th.  513. 
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# 1 3 .  Instruc8tions.  
111 this :~ct ion  for  thv l ~ o s s ~ ~ s s i o n  of 1:1n(l. title, W:IS III:I(I(, to  ( I (~ I I~YI ( I  I I I IOI I  t11(> 

1oc:ltiou of cvrllcxrs :IS e o u t c ~ ~ ~ t k ~ l  for  11y 111:1intiffs. l)c~f(~11r1;111t introtllic.c~tl 
I i I s t l l i s 1 1  i t  o r n t s  I s s r ~ ( ~ s  W(~I.( ,  srll)n~itt(vl :IS to 
twc11 of th<> two r o r ~ ~ o r s  ill (Iis1111ti~ ~ I I I~ : IS (YI  so tha t  the, j11ry s110111(1 d ( ~ t c ~ r ~ n i ~ ~ ( ~  
w h c ~ t l ~ i ~ r  cv1c11 ( . O ~ I I ( T  W I S  :IS r o ~ ~ t v ~ t ( l ~ l  for  11y 111:1i11tiff or (lvfv11(1:111t. I l ( s l ~ l :  
I ) P ~ ~ ~ I I ( ~ : I I I ~  W:IS 110t : ~ t t ( ~ m p t i n g  to s ~ t  1111 a n  af f i r~i~:~t iv(s  (lofc~~isc~, lbnt intro- 
(III(YYI <~v i ( l c311~~  of d i f f w o ~ ~ t  corners mcrvly to :~ t t :~cl r  111:1i11tifFs' c l : ~ i ~ n ,  :ln(I :III  
i n s t r ~ ~ v t i o ~ l  t11:1t 1 1 1 ~  j ~ i r y  sl10111(1 till(] t 1 1 ~  < * o r ~ ~ ( ~ r s  :IS ( Y I I I ~ ~ ~ I I ( I ( Y ~  for I I ~  pl:~i~~tifY's 
if p l :~ i~~t i fYs 11:ltl so s:~tistic~tl tllonl I I ~  t 1 1 ~  ~ r ( ~ : ~ t c r  n.c,iglit of thc, c 'vit lc~~~c.~,  :III(I 
t11;lt tllcsy sllonltl fintl the, ( Y I ~ I I ( ~ ~ . :  ~011tr11tltv1 for  I)y t l ( ~ f r ~ ~ t l : ~ l ~ t  if thc. d v f ( ~ ~ ~ d : i ~ ~ t  
11:ltl so s;~tisficd tlicw 11)- t l ~ c  grv;~t t>r  w i g h t  of tilt. c5vitlcl~cts. i s  11c,ltl e ~ r r o n t ~ o ~ ~ s  
21s 111:1(,i11g t11v I ) I I ~ ( ~ ( \ I I  of proof (111 110th 1):1rti?s a t  the> S ~ I I ~ I V  tiluv, t 1 1 ~  1111r(l(~11 
1wi11g I I ~ I O I I  p l : ~ i ~ ~ t i f f s  t l ~ r o ~ ~ g l ~ i ~ r ~ t  to p r o v ~  titlcx 11y o s t : ~ l ~ l i s l ~ i ~ ~ g  t110 c ~ o r ~ ~ c ~ ~ %  :IS 

c o ~ ~ t c ~ ~ ~ t l c ~ l  for I)y tllcx~n. I ) c , l l (~~ . t  1..  . I c ~ ~ k i ~ c s ,  314. 

# 1. ('onstruction a n d  . \ In in t~wanc(~  of L i n ~ s .  
1'1:lilltiff utility ( 'o~l i l ) :~~iy .  ol)csr:~ting ill tllo ( .onlnln~~i ty .  institntod th is  :ic'tion 

t ( ~  r ( . s t r :~ i~ l  ( I c s f ( ' ~ ~ ( l : ~ ~ ~ t  e.o~.l)or:~tio~l. 1vhic.11 \\.:IS f o ~ . n l ( ~ l  1111(1(sr ('11. 201. I ' l~ l~l i r  
1 . :1w of 1!):3<5 ( S .  ('. ('odt,. IW4, s1111s(w. 7 to 2 s ) .  fro111 c , o ~ ~ s t r n i , t i ~ ~ g  1101vw 
1i11tv ill the. rornn~rulitj- ~)nrnllt,l or which wol~lt l  l ) : ~ r : ~ l l f ~ l  lill(,s : l l r~ : idy  la\vfnlly 
c o ~ ~ s t r i ~ ( ~ t c ~ l  11y pl :~ i~i t i f f  ( ~ ~ n i p : ~ n y .  (111 t 1 1 ~  gro1111(1 t11:1t (l(sf(311(1:111t cor l )or :~t io~i  
11:1tl 1101- s c ~ ~ ~ r t v l  :I ccrt i t imtr of co~ivc\~~i twce from t l i ~  17tilitics C'o~nnlissio~~c~r.  
ns r ( q ~ i i r ~ ( I  11y i.11, 4,7.7, 1'11I)lic 1 ~ ~ s  of 1931 ( X .  ('. ('11~10, 10:37 [(I]  I ,  Il(>111: 
I i y  c~sp rcw provision of the Art  of 193.7. c o r l ~ o r i l t i o ~ ~ s  furmet! tlir~rrmitlt-.r  re 
not s1111jrct to  t h r  l~rovisions of nny ot1ie.r act .  :rnd tht. t t m l ~ i ~ r : ~ r y  r e s t r : r i ~ ~ i ~ ~ g  
ortlrr \\.as l1r011orly tlissolve~l, thc. . k t  of 1931 11ot I]c.ing npl)l ic:~l~l(~ to t l e ~ f c ~ ~ t l : ~ ~ l t  
corlwr:~tion, l,if/11 t ('(1, r ,  El(v?tric A1l?lll bc,~,.sli ill C O I . ~ ,  717. 
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# 3. S e w i r e  t o  Custolners.  
The fac ts  disclosed 1))- the  ndmissions ill the  p1e:rtlings and  a t  the  t r ia l  \rere 

tha t  tlrfcndnnt pan-rr corlipnlly furnislletl plnintift' elvctric3ity o w r  n four-milc 
transi~iission line c ~ s t c ~ i t l i ~ ~ g  from tlef(~lit1;int's 1r1:lin tr:n~sniission lines to  tht' 
propc1rt.v of plilintiff, i1t~fc11d:rnt 111il1ii11g 11cc~ssnry repairs to  tlit, four-milt, 
trnnsmihsion line a t  i t s  own cspelise:  t ha t  nfter the  s l ~ s l ) r n s i o ~ ~  of scr r ic~.  for  
good cnllse, drfcnilnnt rc~fi~stvl to rt3storr stbrvic.c ~n i l c s s  plaintiff rtyrirc,tl the  
fonr-mile t r ; ~ ~ i s n ~ i s s i o ~ ~  l i ~ i e  :lt l)lnintiff's esprnse.  H(,lrl: 1-po11 the  f;rc.ts a p  
lw;lri~lg of rrcortl, tltsfcntl:l~it's ref11s;ll to  rcMorc sclrvice llpon the  11;lymcnt 
of nll c I~ : r~~gc~s  fo r  serric.t~. m ~ l c s s  pl:li~itiff also repaired the  four-mile tr:ins- 
niission li~ics. \rns wrongfnl. Strcc~tlrccirt Lolcr.. Iiir.. 1 ' .  Li!/l!t Po.. 261). 

\Vl~c~re~ ; L  power company f l~ r l~ i s l l e s  electricity to  a cnstomer for  yenrs. :a~ltl 
t l ini  tlic service i s  t l i scol~t inn~t l  fo r  ~ ~ o n p : r y n i e ~ ~ t  (of cl i i~rges,  the cns ton~er ,  
npoli ~ x ~ y m t w t  of all c1l:rrgrs fo r  scrrice,  is  entitled to h a r e  tlicL service re- 
stored n-it11011t first o l~ tn in i~ lg  ;11i ortlcr to t ha t  effcct from the‘ I 'tilitirs ('oni- 
mission. the  power compnny not haying ohtnineil nil order from tlir Vo~nniis- 
sion to t l isconti~me the  ser\-ic3e luntlcr the  provisions of S. ('. ('ode. 1112 ( 3 2 ) .  
Il~it l .  
# 5 .  Condition of Wires ,  Polvs,  and Equ ip ln rn t .  

A4 co r l ip l :~ i~~ t  :ill?ging t h t  pl:~iiltiff. a11 t~lt~ve~i-ye~ir-ol(l  110y. WIS i11j11retI 1%-hen 
ht, ncc.itl(wt:\lly threw :I small  wire nttnchctl to a n  improrisetl spool :\cross a 
Ilt3:lrily c . l ~ ; ~ ~ . g t ~ l .  nniilsnl:~trtl elrcTric wirt. s w p r ~ ~ t l c t l  :~ l )pros imnt t~ly  23 f r e t  
:il)orcl t111~ groluid on :I main pnl)lic Itighmry. is  licltl not to stxte x r;lni;e of 
:lc.tion. Sttr~il~,!/ 1'.  S I I L  ithfic'ltl, 3%. 

EIIISEST I)OI \ IhIS .  
# 3. Public Csr. 

Tlir f:rc,t tlitit 1,rolwrty owners .'nlolig olle sitlc of n proposed m~unicipnl nllcy 
ngrecJ to l'ny tht. t1;inl;lgrs :~ssfwc%l ill f :~vor  of the  11roperty ownt~ r s  irlo~ig tho 
ot1ic.r sitlv of the  1brol)oactl :lllcsy tloes not ;rffcct tlir qmst ion of n-lwtlic~r t he  
t ;~ l i ing  of t h r  la1111 for  the  alley is  for  :I l)nlrlica p n r p s e .  the  contribution I)y 
t h r  property owners \\-hose h n t l  wonltl tw  cnli:~ncttl in rn lnc  1))- the :11ley 
1)caing groper. ; I I I I ~  t l i r  m~ui ic ipal  :rntliorititxs finding tlrnt the  growth of the  
city and  the  (l t%ir:~l~il i ty of the ;rlleywt~y for  1)11sintw propisrty n1:1(1t> the, 
:rc*c]nisition of tht. ln~it l  for  thc  :11lry necrss;lry ill the p111)lic ilitc.rcvt. Tir.c,sc9 I-. 
r,tfli~ I W I ~ .  21. 
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EQUITY.  
5 3. Equ i t ab l e  Jur isdic t ion .  

Where a court  of equity acquires jnriscliction for  any  p~ rpose i t  will pro- 
ceed, :IS a generill rule, to determine the  wholr c,lrlce, m ~ t l  w l ~ e r e  :rn nccolmting 
i s  demanded. which i s  a n  eqnitahle mat ter ,  tlie court  may 1)roceetl to order  
the  sale of the  property fo r  parti t ion betneen the  parties ill accortlnnce with 
the i r  rights nc (letermined by the  nc8comlting, where such l)roc3etlnre is  neces- 
sary  lo  determine the  cause, equity hnr ing j~irisdiction to ort lrr  n sale fo r  
pnrtition independent of s ta tu te ,  al though i t  will follow th t  nnillogons s ta tu-  
tory prorisions. T1701fc r. Golloica?/. 361. 

ESCAPE. 

3. F o r c e  Permiss ib le  i n  P reven t ing  Escape.  
Plnintiff h ro l~gh t  th is  action for  wrongful assault ,  and otferetl eritlence in 

s ~ ~ p p o r t  of his contention t h a t  a f t e r  he had been taken to  jail he  was  :~ssanltetl 
:uld beaten. without provocation, by the  officer who hilt1 a wqte t l  him, De- 
fendil l~t  offictlr introduced eridence to the  effect t ha t  a h iyh~vny  patrolman 
had  ht~lprtl  h im arres t  plnintiff. t h a t  a f t e r  p l n i l ~ t i b  had been tn l rw to the  jai l  
:ind while :I crl l  mi: being prepared for  him, plaintiff attacketl the pntrolman 
In : IN irtttb~nl)t to  esc:ll~c'. ant1 thilt defendant officer 1i.1tl 1)enten them l)otli with 
a small  stick in ortler to stop the  fight mld separate them. H t l d :  The coil- 
flirting eri t l t~nce was  properly sul)mitted to  the  jury, ~ul t le r  proper instrnc- 
tion<. and the  jury's verdict t ha t  plaintiff had  not been ~ r rongfo l ly  assaulted 
i s  npheltl. L o w r ~  v. Bovko., 613. 

ESTOPPEI,. 
5 2. Af t e r  Acquired  Title.  

Pn r tn r r s  executed a mortgage on a t rac t  of land in  which each par tner  
owlet1 a n  nndirided half interest ,  and  the  proctteds of t he  loan were used fo r  
the henefi: of both. Thereafter.  thtt partnership \\-as dissc~lvetl, and  in t he  
division of the  property one p:lrtner tleetled his interest  in '-he t rac t  of lallcl 
in question to  the  other par tner  by full  wa r ran ty  deed, and  each thereaf ter  
recogniztltl t h r  dcht secured by the  mortgage by making payments to the  
mortg i~grr .  After the  death  of the  partners,  the  mortgngr w ~ s  foreclosed, 
and the  e x e c ~ ~ t o r  of the  grantor  partner.  ullon paging the  balance t111e 011 the  
debt. 1i:itl the  bid assigned and  deed made to h im in h is  reprrs '?ntntire capacity. 
Hcltl: The  heirs a t  law of t he  grantcle par tner ,  upon pngil~~: into collrt onr- 
half the  I)nhnce of tlie debt paid by the esecutor cpon the  assignment of t h e  
bid, art. the  owners of the  h n t l  ant1 a r e  entitled to h a r e  the mortgage and dertl 
to the  executor canceled of record, t he  e r r cu to r  being estopped hy h is  tes- 
tiltor's deed from assert ing the  a f t e r  :~cqnireil  title a s  ngi~ins t  the  heirs a t  
law of t he  grantee par tner ,  licll!) 2'. Dtrria. 1. 
5 3. S a t u r e  a n d  Essent ia ls  of Es toppel  by  Record.  

111 suit  f o r  alimony, hushand mng not a:tack mnrringe on gronnd tha t  h is  
divorce tlrrree from first wife was  inralitl. J f c f ~ t t ! ~ t ~  r. JfcI~it!irc. 69s. 
5 3. S a t u r e  a n d  Essent ia ls  of Equ i t ab l e  Es toppel  in G e ~ ~ e r a l .  

The foundation of estoppel iri pois i s  e r ror  o r  ilintlrertenc~e on the  one side, 
and faul t  o r  dereliction on the  other,  and  the  doctrine hns 110 ,~ppl icnt ion  when 
both parties art> in t he  right. Dccvis 1. .  Voiif{/omcr!/. 322. 
5 6c. Es toppel  by  Silence. 

Plaintiff. ha\-ing lrnowledge of facts,  lrrltl estopped by hi4 4lence when his  
failure to spenlr resulted in disatlrantnge to defentl:~nts. .lfc17crl!/ 1 . .  Tl'oltc 1.8, 
112. 
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F',STOPPI':I,-C~II tl11 r~c,tl. 
-1 lessee, owning :an nnfised c1i:attel in tho bililtling. is  not estolqwtl from 

assert ing on.nershil> a s  against  the  l i i~rchnsr~r  :rt the  s:llt' 1111t1t.r foreclosure 
hy failing to  assert  title n t  the  sale n h c n  the  tlcscription of thr. lirolwrty at  
tllc snlr  corers  only property "belonging to  the 111ortg:rgors" nntl tlocs not 
iuelntle t hc  lessee's chattel. Dc~'clopt~ic.~rt  ('0. v. Ron .lferrchc. 27". 

EYIDESCE.  

111. I'rivilepe Cnmmunirationr S .  I'nrol o r  E~trinsic Evidence Affecting 
I ? .  Hush i ind  ~ n l l  Tiv.fe IVritinps 
1 4  L'hysician a n d  Patient 4 0 .  E x c e p t i o n s  t o  General R u l e  

VII. ('om11eten1.y of Evidence in General XI.  He.lrrn.v E:videnre 
3 2 .  Transactions o r  ('ommunications n . i t h  4 2 f .  A(1rnissions in 1'le;rdinps 

1,rceilent SII.  E l ~ e r t  and Opinion Eviilrnre 
IS.  Br\t and Snc~onclarg Eviclcnre 4 7 .  Siiijiects o f  Expert Trstiinons 

2 h  b< r , o n d a r y  E\.i,lrnrr of Lost or De- 5 2 .  Examination of  Espr rts 
struytd I n s t r u l n c n t s  

# 12. Husband  a n d  \r ife.  
('. S.. 1SOl. proriding t h a t  no hnshantl or \rife shall  he compelled to disclost? 

any ro~~f i t l t~n t i a l  cwmrnunicntio~~ made hy one to t he  other tlnring thcir  mar-  
ri:igc,. ( 1 0 ~ s  not r n ~ t l e r  incompetent n ro lwtarg-  tlisclosilre of such t2omnrn~ica-  
tions. lint only precludes inrolnntnry testimony in regnrtl thertfito. IIccyc'tlot~~r 
r .  Hngc (701~ .  17:. 
S 1 4 .  Physic ian  a n d  Pa t i en t .  

W h ~ t h e r  :t physician sho~ i ld  hc co~npelletl to tlisclose information :rcq~liretl 
11y hi111 ill llis trcbntment of h is  pntient rests in the, sonntl cliscrction of the  
tr ial  court  nl)on i t s  tletrrminntion of wl ie t l~cr  snch trstirnony i s  Iiecrss:lry for  
thr. atlministrntion of justice, C. S., 1798, nntl in this action to recover on :r 
1m1ic.y of i~rsnrance  th r  t r ia l  colrrt's refus:ll to rcsclllire :I pl~ysician to testify 
a s  to his treatment of insured \r i thin fire ytx:lrs prior to  t l ~ c  npplirntion for  the  
policy upon the  conrt's finding f rom the  eritlencc tha t  ins~i r r t l  dirt1 from p e n -  
nioni:~ contractetl nfter t he  i ss i~nncr  of tlie policy. i a  hcld not prt3jntlici;~l error.  
wpecinlly in r iew of the  fact  t ha t  the  physici:~n's sworn proof of cleatli was  
ntlmittetl in ericlencc. C'rcoch 2.. I1700(7~~rc,~r of tlrc Tro1'1rl. GSS. 

# 32. Transact ions  or Communicat ions  \Vith 1)eccdcnt. 
111 this ciarwt procec~lin,v issnes a s  to  lintluc' influellre ;and mental  cnp;lcity 

were s r~l~mit te t l  to the  jury. A carentor  intcrestctl in t h r  r r w ~ l t  n-:IS ~ e r m i t t e t l  
to tw t i fy  to the  cff~c.t t ha t  tckstntrir hat1 stntcd to 11ir11 tha t  proponntlcrs 1i:ltl 
f o r c ~ d  hvr to 1v:rre the  witness out of her will. Th(5 conrt stntcd tha t  tlic 
eritleucc. nonltl 111. com~wtent  only to  show nmntal c:~l):lcity :in11 thc c x e c u t i o ~ ~  
of thc  will. Ht'ltl: T l ~ r  tcstirno~iy related solely to tlir issnc of ~ i n t l i ~ e  ill- 
fli1e1ic(,. : I I I ~  test : i tr ir '  s t n t en~en t  ha r ing  bcrn made more than n yenr a f t e r  t he  
errc.ntion of the  will. ditl not constitute pctr.9 rc,s gcs tn ,  nnd the  testimony \\-as 
of :I t r a ~ ~ s n c t i o n  or coni~nnnicntion with a decetlcnt proliil~itctl by  ('. S.. 170.7. 
ant1 the  j i ~ r j -  I l :~r ing  ans\rered tlie i s s i~c  of rnld~ic. inflnnicc ill f n ro r  of (,arci- 
a tors ,  i t s  ; ~ t l m i s s i o ~ ~  c o ~ ~ s t i t n t c s  rrrersihlc error.  I 1 1  IT Tl-ill of Ploff. 4.71. 
3 38. Scconchry  E:ritlcnce of Lost  o r  Destroyed I i ~ s t r u m e n t s .  

I~'onnt1ntiol1 for  thc, ntlmission of sccondnry evidencee 71c7d s~~fficic~ntlj-  1:1itl 
11ndt.r an t l~o r i ty  of Choir. (lo. 1.. Cm~c.ford.  193 S. ('., 531. School District r. 
.-l 1o111rtric~ COUII  t!~. 213. 
.I finding by the  court, supported by el-i t lenc~, t h a t  jnt1ici;iI recorck relcrnnt 

to the  issnc h:id b t w ~  lost in moring the  com~tg- officcs to  a new conrtho~lse.  
ant1 conltl not 11e fonntl ulmn dil ignit  search. i s  hc~ltl snfficient fom~t l ;~ t ion  for  
the  admission in eritlcncr of rol)ies of the  records cst:ililislirtl liy n f i ~ ~ d i ~ ~ g  of 
the  conrt to 11e t rue  ccq)it1s of tlie origi11:118. 1'c '11e 'e ,  I., f'riev. 707. 
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# 6. Issuance of I-hecution. 
I t  is c>rror for  tlir c.l~rlc to issiw ~ s r i w t i o l ~  on n consent j~it lgmcnt n i t h o ~ ~ t  

notivr :iuct 11cx;iriug ~ ~ 1 1 ~ 1 1  the' : ~ i n o i ~ ~ i t  for  \vhirh est.c.ntio11 sl181t1ltl isrnt> is I I O ~  

tl(xtcxl~min:~l)l(~ fro111 tho faccl of t hc  i n s t r ~ m n i t .  lnlt in11st 11e :rscert;iintltl I)y c'vi- 
tlcb~ivc~ tl(,liors or c~liici~tl('. : n ~ t l  n mot i~ )n  in thc  c x w c .  to 1~,1.:111 t l ~ c  c.scv.11tio11 
sI1oi1111 I ) ( %  :1llow1~1 11nti1 t l i ~  c o n t r ~ v ( ~ r t ~ t l  n m o ~ u ~ t  is  ( lc~terni i~ i (~d I)? ;L jnry. 
r'rtsillr 1 . .  Sh ictc. I!).?. 

# 23. S t ~ t ~ ~ r c  and GI-ounds of Execution Against the Person. 
A1~i :~tl i~.mntivv ;~nsn-or to all issllc rsr:ll)lislii~ig t ha t  d c f ~ ~ ~ d : i t i t  lint1 rt>t:iinrtl 

:ri~tl 1.o11vorte~1 to his on.11 11s~.  in viol;~tioll of tlic tcrnls of the  contract of 



3 :I. J~i i i sdict ion and .Il)pointnlcnt of .lduiini.;t~'wto~.s. 
Tlic~ (,li~rl; of t l ~ v  S ~ i l ~ c ~ r i o r  C'ollrt liils jilr,istlietio~~ to   poilit lit :11i i ~ ( lmi l~ i s t r :~ ro r  

for  ; t i1  cwt;~to 1111011 his  t i~ i ( l i~ ig  t11:lt tht, 1 ~ ~ r s i 1 1 i  ill q11c~~tii111 i s  (1(,;1i1 :1i1(1 (li(~(1 
i~ltwt:ltc,. C ' .  8.. 28. 1. 1111orl :rffitlxvit slion-ill:' t l i ;~ t  snc.11 ] I ~ I ' . ' O I I  11:1(1 I K ~ ~ S I I  : r l~sc l~~t  
fo r  ovt3r S?\ - (~I I  yc,;~rs ;111(1 li:n(l ~ i o t  I I C Y ~ I ~  lio:~r(l fro111 11y r(-l;rtivc~s or fri(si~(ls. :11i(1 
tlrc f ; ~ c t  tl:;tt :rt thv time of tllr :1111~)iiit111t~iit i t  \\.:IS ( ~ o ~ ~ t ( ~ ~ i l l ~ l : ~ t t ' d  tllirt ill1 

:rvtio~i s l i o ~ ~ l d  1)e 11roilgIit to  t l e t w ~ i ~ i i ~ ( ~  ally q ~ ~ t % t i o ~ i  111:rt iniglit ;1ribcs ~ I I I I ~ ~ ; I I , ~  

to th(k kg;rl [ ~ r r s u ~ n ~ ~ t i o ~ ~  doc+ ]lot i~~~.:rli(l;itfx t11(' ; I I I I I O ~ I ~ ~ I I ~ ( ' I I ~  or  ~ll i l l ify the  
11rcx1f ;iRoi'tlc~l 11y tliv jnristlicTii~l~:~l ; i f f i t l ;~~i t .  ( ' I I I I I I I ~ I ~ ~  (, I.. 1;(111li. 4% 

$4. Titlt. and Right to  I'ossession of  dssclts of PMatc'. 
S I ~  :1tl1ni11istrato1' ;111l1oilltrtl 11y the dt'rl; for  iht, c.st:~tc of :r 11c~rsoii 11resllmcd 

tltvrtl 1111tlrr tlicb l ~ r c s ~ u i i p t i o ~ ~  of tlc:rt11 fro111 scCr.c111 >.e:lrs ; I ~ I S ~ I I ( Y J  is  .:l~rtitlc~l to 
jnclg~iic~llt for  thc, r (>( .o~-(~ry  of tli(. :1ss(~ts of th(-  ( ~ s t : ~ t t ,  :~g ; r i i~ s t  the  g ~ u r d i : ~ ~ i  of 
bnc.li ~ I ( ' ~ % I I I  11llc111 t110 ~ctrt1ic.t of tile jnry ill his f:ivor 1111olr i~ \ - i t l (~ l~cv  .slio!vj~~g 
t l i ;~ t  the  llersoli ill q l ~ t ~ h t i o ~ l  11:1tl 1 1 t ~ l 1  :rl~sc~iit for S ~ > \ - ( ~ I I  yc-i~rs. :III(I 11i1d 110t 11(~11 
Iie:~rtl fro111 11y re1;rtivc~s o r  frit'liils. n-11r.11 thc gn;11di:111 c.o~ltro\-c>rtc thea f:rct 
of tlt1;rtli for i ts  o \n i  l~rotc~ctioii. I ~ n l  i i~ t r i~ t l r~c~c~s  110 c ~ v i t l ~ ~ ~ i c c ~  \vc3;ikcwii~g tlit' 
~1res111nptioii or l ~ r o h i l ~ i t i ~ i g  i t  from a1111lyi11g to the L':~(.ts ~ ~ ~ t ; ~ l ~ l i s l ~ w l  11y [ ) l ;~ i~ i -  
t i l t 's  cvi~1~11ev. :1ii(1 thc~ g~~ ; r r ( I i :~n ' s  i ~ o i ~ t ( ~ i ~ t i o i ~  t h ~ t  the r ( % ~ ~ \ - ( - r y  of ill(- ; ~ s s i ~ t s  
\v;r\ \ \ - i t l~o l~ t  i1l10 11rot~t~ss of 1:rw ill t11:1t 1 1 1 ~ ~  11e~rsoii :11l(yx>(l to 11c~ (kx:!d \V;IS ]lot 
s c i r \ -~ l  \\-ill1 siuilnioi~s is witl iol~t nicli'it. ('11(!1111)1(,f~ 1. .  I ~ / I I I / , ~ .  4%. 
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EXECUTORS AS11 ADJIISISTRATORS--C~,I~~I~I~~~. 
3 15d.  Cla ims f o r  Pe r sona l  Services Rendered Deceased, 

I n  an  action by a son against  tlie rstnte of his mother to recover for s u ~ n s  
iidranc~ed I)p him for  her  care  n11t1 Ilecrssnry nietlicnl attention prior to her 
death,  evitlence tcntling to show thnt  saicl snms were not r i f t s .  : ~ n d  t e ~ ~ t l i ~ ~ g  
to rebnt the presnmption to t h a t  rffrct nrising from the rc*lation, is  conipe- 
tent. Doc 1. .  T r x s t  f'o., 319. 

.I son atlvnnwd certain snms for  tlie care  and  necessary medical attention 
of liis motlirr, defcndnnt's i~itesti l te,  prior to her tlentli, nntl by agreemellt 
with liis sisters, receivetl certain sums from n t rus t  fund pnyilble to intestate's 
children af ter  her  death.  I n  his suit  against  his mother's estate to recover 
for iitlr:i~~c.emrwts miitle by him, it  rcns licld t ha t  ntlvnncemrnts made prior 
to t h r w  ytwrs from tlie institntion of the  action n-ere barred by the s t n t ~ ~ t r  of 
limitations. and i t  i~ppenred t h a t  the  advancements barred by the  s ta tu te  
were ill cssccss of snms rrceivetl hy liim f rom the t rus t  cst:\te. Ilcld:  ('on- 
ceding thnt sums receivetl 1)s liim from the  t rus t  estate shoi~ld  be applied to 
;~dv; in t~t~nic~nts  mnde by liim such slums sho11ld be applied to advnncemcnts 
barred l)y tlie st:it11te, and the esclnsion of ev i t l e~~ce  of tlie agreement ~ m t l c r  
whirl1 he recseivetl tlie sums from tlie t rus t  estate could not be prejudicial to 
defent1:iiit ac\niinistmtor. I b i d .  
8 1511. Secured Claims. 

The holder of a note s e c ~ ~ r e d  by a mortgage must first exhilust the security 
and :il)ply same on the tlrl)t, and niay then file claim against  the  estate of the 
dert~asvtl mn1;er only for the balancc due on the note. and he  may not filc 
claini ant1 rtccivr 111.0 i v t n  tlivitlend on tlie I~nsis of the full claim. Tlir 
Chancery r111e. followed in receiverships nntl assignments for henefit of cred- 
itors. not Iwing npplical)le, claims against  a n  estate being ,governed 11y the 
a t lmin i s t r a t io~~  lnws. C. S., 93, which have been constrned to favor the  I h n k -  
rnptcy rnlc. I<ici .so~ 1'. IInii8012, 203. 
§ 16. Priorit ies.  

JIedical services rentlered tleceasetl within a year prior to liis death nre 
pnpahle in the sist l i  class of priority by provision of tlie statute,  C. S.. 93. 
and the  term "nietlicnl serl-ices" includes hospital espenses i ~ ~ c ~ ~ r r e d  withill 
the twelve mo~itl is  prriotl which a r e  rensonn1)ly necessary for tlie care :1nd 
romfort of deceasetl while under treatment bp his physicinn, and whirl1 a r e  
incurred upon the pl~ysician's advice, and where the condition of tlecensctl 
~leccssitntes tlie constant nttendnnce of trained norses, the  hoipitnl niay p r o p  
erly incll~tle the charges for board for  such graduate nurses a s  ml item of i t s  
charges i ~ i c l ~ ~ d e d  in the sistli class of priority. Hospital  A,wocintiot~ c. Trrcst 
Po., 244, 

9 17. Fi l ing  of Claims. 
Creditors filing claims more than twelve nionths a f t e r  p~thl:.cation of noticc 

Inny assert  their  tlern:~nds only against  nndistrihuted nssets. It1 1.c E s t o t e  of 
I lost ,  4-10. 

An action against  a n  administrator on a subrogated claim for  funeral 
espenses and to recover a legacy is  not completely barred ly,. nny s ta tu te  of 
limitations, even \vlien c l i~im is  not filed within twelve months from notice. 
when 1)laintiff shows midistri1)nted assets of the  estate.  C. S., 101. Jacksoit 
2.. I'liomos, G34. 
5 24. Dist r ibut ion of Es t a t e  Vnder  'Family Agreements.  

Family agretment for distribution of estate approved und8.r fncts of this 
case. Il 'mst Co. 2.. Trade. 27. 
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5 29. ('osts a n d  Comruissions. 

AlIo\ \ - ;~~~ccs  I I ~  the  Slll)csrior ( ' o ~ ~ r t  fo r  :r t tor~~c\ys '  fces, trnsters,  ant1 grl:irtl- 
ians ( i d  1it(,111 i11 c o ~ ~ n ~ c t i o ~ ~  with a n  action i ~ ~ v o l r i n g  the  l i :~ l~ i l i t y  of the est:rto 
shoi~li l  I)c f ; ~ i r  rind rtv~son:rl)le. Hood.  C 'OI~~I . . ,  I . .  C'l1t~s11 irc. 103. 
5 30b. Liabi l i ty  f o r  \Vrongful o r  Unauthor ized P a ~ m c n t  of Claims o r  Ilis- 

t r i bu t ion  of Es ta te .  
The will 1)roritlvtl t ha t  not less t h n ~ i  $4,500 11e a l ~ e ~ ~ t  on tt 'statrix' bnrinl and  

pri~vestone.  t ~ t ( ~ .  The  cxsecutors, ;kt a t ime \\-hen it :il)~e;lrcltl the estate was  
sol\-c311t. spent more t11;~ll $100 fo r  n g r i l~es tone  n11i1 otlier I)nri:rl espc.nsrs 
withont nn  ordcr of co~ l r t ,  C.  S.. 10s. Hcld: Tpon la ter  insolvt~ncy of t he  
est;rte. c r td i tors  I I I : I ~  I I I I ~  I~oltl tht, c ) s e c ~ ~ t o r s  l ) ~ r s o n i ~ l l y  li:rl~l(l ; I S  for ;I I~rtvtc'li 
of t rus t  for  the  eslwuditnrr  of funds  of t he  cstnte fo r  this 1)uq)osc ill gootl 
fai th.  III I Y  Bstretc. of 1:nsf.  440. 

Cretlitors filing tlreir claims marc thnn t w l r r  m o n t l ~ s  t ~ f t e r  the  prtblicntion 
of the  first notice by the csccutors 111:ry :rsst~rt their  tlr~n:rnds only  g gain st 
the  nntlistribnted assets of the  estate. (-'. S.. 101. :lilt1 m:iy not lioltl the crcwr- 
tors personally l ia l~lc  for  t l istr i ln~ting l~o~r se l~o l t l  :r11t1 kitc11tl11 f l ~ r ~ ~ i t r l r c ~  to tl~ca 
I r g ; ~ t ( w  sliortly ;rfttxr t l ~ c  t l t , :~tl~ of t r s tn t r i s  ill : I ( Y W I Y ~ : I I I ~ Y ~  wit11 sl)clcific 1 ~ -  
qnc'hts ill tllc will. a t  :I time w11(~11 i t  ; r p ~ t ~ a r o t l  tho tsst;rtc~ was  :11111)1y s o l r t ~ l ~ t .  
IDiti. 

I.:scmitors paid ~ x i r t  of :I j~~ t lgn lc~n t  ag;ri~ist  the  t,st;lte to tlir jndgmc~i t  
cretlitor \ritliont 11otic.r t ha t  his :rttor~loys ~ \ - ( ~ r v  rntitlctl to  :I [ )ar t  of tlic. r c ~ ~ ~ v -  
r3rp ~ n ~ t l t ~ r  :I c o ~ l t i n g c ~ t  fvc : ~ g r e c w c ~ l t .  Il(,lt7: The  esc~c~litors cannot 11c 11c~ltl 
perso~~:rl ly linl~lt. l ~ y  tilts a t t o r ~ ~ e : ; ~ .  I h i d .  
5 30r. Liabi l i ty  f o r  Wrongfu l  01' C n a u t h o r i z d  I n r t ~ s t m e n t  o r  t - sc  of 

F u n d s  of Es ta te .  
Ain ni1ministr;rtor ;rntl t r n s t w  is s11l)jcct to snit  111~111 illleg:~tions t ha t  11r 

lint1 i n ~ t w t e d  fluitls of tllr ~ s t a t t '  ill n~ l t l  throiigh his own p r r t ~ ~ r r s l i i ~  nnd lind 
f x i l ~ ( 1  an(1 rtsf~ise(l  to 11ny o ~ e r  o r  ac(.o~int fo r  S;IITI(>. (', S.. 137. :r11(1 :I ( l emi~r re r  
on the‘ froir~it l  t ha t  tilt1 action wol~ltl lit, 0111:. to co~npel  tlw filing of n fin:rl 
ncconnt nnd sett lenit~nt of the  rs tn te  i s  iu~tcwnhle. Ltwclr 7.. I'ccqr, BE. 

I n  :rn ncTion against  a n  ndministrntor :rr~tl t r n s t t ~  for  w r o ~ ~ g f ~ i l  i ~ ~ r c ~ s t n i i ~ i ~ t  
of f r ~ r ~ t l s  of the  estate in a p : ~ r t r ~ r ~ r s h i l ~  ~f which Ilr~ w:~.: n ~nc~nilwr,  l~ iu  tle- 
murrcr  011 thc g rom~t l  thnt  his pcxrsol~nl l inl~il i ty 11:rtl I1ec~11 tlisc~linrgrtl :rnd 
\rnirctl l ~ y  t l ~ c  I~c~~~t~fic~inrie!:  of the  esttlte. :~c'ccpti~rg the oll l igil t io~~ :111tl notes 
of tlrtl l ) : ir t~~c'rsl i i l~ thrrc\for, sho11ltl Iw o ~ e r r n l t ~ l ,  n-her(. t l ~ c  complaint tloes 
not show that  t he  notes of t l ~ c  pnrtnt>rslrip 11:ltl lwen pnitl o r  t ha t  i t s  notes 
were :~cce~) t cd  with tile i n t e n t i o ~ ~  to  w n i w  :i1111 (liscl~argt, tlrr liability of tlic 
ad1ninistr:rtor ant1 trnstee. Illid. 

2. Charge  of Cr ime  a n d  Fug i t i ve  fvom Jus t ice .  
JVl~er t  tllv charge of crinit. I>$ ihc. ciemmltli~~g s tn t r  inc.luiles corunseling. 

c o ~ ~ ~ m i r n t l i ~ ~ g .  ii~tlncing, or procilring another to commit the  crime. the. person 
charged i s  a fugitive f rom justire e r en  thongh he was  not in the  t lcmm~ding 
s ta te  a t  the  tirnr tlic crime n . 2 ~  :~ctwrlly committed. if III? committc5,l o w r t  
ac ts  \rhile nithi11 thc  s ta te  rcwilting in t he  conm~ission of tlic crime> 11y :\]I- 

otlier a f t e r  h r  had absented l~iniself thrrefrom. III re Sfllnlicord, 684. 

5 4. Ex t r ad i t i on  P a p e r s  of Demand ing  Sta te .  
On Irrtborea corpets in rs t radi t ion  proceetlings, the  ~ ~ n p e r s  of t he  d e i n m ~ t l i ~ ~ g  

s t a t e  a r e  snificient if they sn l~s t : r~~ t in l ly  clinrgr pe t i t io l~er  wit11 :I crime lu~ t i e r  
i t s  laws. 111 re J la l icw~d.  084. 
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§ 1. Snture and Essentials of Right of Action. 
I ~ l r o l ~ u ~ t n r y  r t ' s t r ; i i~~ t  ant1 i ts  ~ u ~ l : ~ w f ~ ~ l n e s s  a r e  the  two c.ssrntiill elenirnts 

of tlir offrnsr of f;rlse inipriso~~tiiel i t .  which genrrnlly inc111tle nssnnlt t111t1 
h :~ t t c ry ,  and 1i111st ilicl~itle n tcc.li~~ic:ll assault  : ~ t  least ,  Z ' n r t ~ i n l t  I . .  .lff,q. Co.. 7. 

3 3. Al)plicntiou of Statute Requi~~ing  Promise to Anslver for Debt or 
lkfault of Another to Be in Writing. 

T l ~ c  c,vitlcncr tlisclosetl thnt t l e f r ~ ~ t l : ~ n t  w i ~ s  e~igagcd in bnsinrss ant1 t111ring 
:I I I I I I I ~ ~ ~ ~  of y w r s  phintiff  sold gootls to  him, tlint t l i r rc~nf tw defe11(1:111t told 
]11:1i11tiff's : I ~ ( , I I ~  li(1 wisliod 111:1i11tiff to c o n t i ~ i w  to  shi1) ~ i i (~ rc l~ :~ : l ( l i s (~  11po11 
ort1t.r 01' his SOII,  t l i i~ t  t l~ t '  i ~ g t ~ ~ r t  ~ x y ~ l i t d  tli:lt his cornl):1ny no l~ l t l  s l~ i l )  O I I  o1w11 
;lcc%lult to  d~ff'll(l:lllt illl(1 so11, illld tllilt tll('?. \vo111i1 10ok to  drfrlldilllt f o r  
gootls soltl 011 O I K ' I I  : ~ c c ~ ~ l u ~ t .  t1i:lt tl,cwwftc~r :I rec,fxi],t f o r  p;1yni(~11t (111 a c c o m ~ t  
w;ls ni:itlc out ill tllr. Iinnie of ( l t ~ f t ~ ~ ~ d : ~ ~ ~ t  :111(1 so11 ( ~ ) n ~ p : ~ n y .  :11i(1 t l~ i l t  d t ~ f c ~ ~ ~ d -  
:\nt's nanw :l l~l~c;~rc~cl ovrr  t l ir  cloor of tlie store t l ~ r o ~ ~ g l i o ~ ~ t  tlir t r : i~rs :~t~t ions ,  
; I I I ( ~  t l i :~ t  the  first ~ i o t i w  p l i ~ i ~ ~ t i f i  l1:1(1 t1i:lt (lrfen(1:111t t ~ i s  I I O ~  ill 11nsi11tw was  
:I tc~l(~p11onr r:ill. :1fttsr tli(, gootls ill qnc~stion lint1 been .sl~ipl)etl. ~ i o t i f y i ~ ~ g  plnin- 
tiff I I O ~  to s11i11 : I I I ~  ~ i i o r ( ~  goo(1s ~ I I  o 1 ~ ~ 1 i  i ~ ( ~ ~ o ~ i n t .  Hc7d: T11e rvi(1c~nec~ W:IS 

snfficic.11t to lw snl)mittetl to the  j111.y OII the  q l ~ e s t i o ~ i  of w l~c~ t l i r r  t l t > f e i ~ d : ~ ~ ~ t  
11:ltl a11 i n t r w s t  i n  tllc, p u r c l ~ a s r  of thc  goods so as t o  t ake  t l ir  case out of the 
ol~c'r:rtio~~ of the  s t a t ~ i t r  of fr:l~ltls, (-'. S . .  987. ~ ~ ~ l t r i r t l  ( ' 0 .  r .  doiics. 432. 
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9. Contracts Affecting Realty. 
-1 1)uiltliug restriction i s  n ~ i e g n t i w  r a s e m e ~ ~ t  c.oming nithi11 tlie s ta tu te  of 

f r a ~ i d s ,  and cannot I)(% slionw by 1);lroI. 1'c'ppr.r 1'. Dc'rc'lop1iic'11f ("0.. I f i 6  

# 1. Xature and E l r m m t s  of thr Offense. 
Tlie ~ ) ; l y ~ i i t ~ ~ ~ t  o f  S t i r t ~  :uid cou~ i ty  liceuse t n s  on slot 111:reliilies does not 

jnstify thc  o]rer:rtiou of t he  ~ii:lcliiiles if they :arc i1leg:rl luitler the  l)rovision 
of clis. 37 : r ~ ~ t l  2s" Public Laws of I!)%. Hitil;lc* 1 . .  S(,ott. CSO. 

(Venue of actions I);\ guardian see J7eiiue § 1.) 

i I n  extradit ion procec,tlings see E\rtr:rdition $ I. r 
# 4. To Obtain Custody of JIinor Children. 

Utrhmru c.orpits is  riot ;rv:ril;~hle to t l e t e r ln i~~c  the  c,nstotly of n chiltl :IS 

lwtwet~n i ts  tlirorccstl l ) ; t r e ~ ~ t s .  C'. S.. 2241, 22T2, :r11(1 \\-her(, the  tlivorce is  
grnntrtl in another st:rtch of whicli the  pnrnl ts  were rcwitltx~~ts. t he  wri t  i s  not 
:tv:iil:rl)le to r~ l fo rce  t l ~ c  provisions of thp tlivorc'r tlecrre rc31;lti~~g to  tlie c~lstocly 
of the  rhiltl a s  : ~ g n i ~ i s t  thcs rnothrr 111ovi11g to this Sta te  :rud 11ri11gi11g the t81iil(l 
with her.  1 1 1  rc O y d c i i .  100. 

# 8. Appeal and Review. 
A tlpcrcc in Itfrhons rorpus prorectlings to tletrrmine tlir cmstotly of n cliiltl 

a s  Iretween i t s  di~-orced parciits i s  not ;llqrral;rl~le, since the  proceeding does not 
come within the  provisions of C. S., 2241, 224% nor will tlie p r o ~ i s i o ~ i s  mnde 
for the  child be consitlrretl n h c n  the  j[~tlgc~ 1 )~ low fintls t11;it thc  child is  in 
school ant1 is being properly cared for  11y the parent having i t s  cnstody. :rut1 
an-nrds i t s  cnstody to such parent during tlie school term. the  sole rc~iir~tly 
being by cc~rtiovuri to invoke the  co~istitutiollnl powor of the  Snprrrlle ('orlrt 
to  supervise and  control procwtliugs of illfrrior courts. S. C'. C o ~ i s t i t ~ ~ t i o n .  
Art .  IT', sec. 8. I t 1  1.c Oyc!rB~1. 100. 
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IIOMESTEAD. 

§ 6. Debts P r i o r  t o  H o n ~ e s t e a d  Rights .  
Where land of n d r c e n w l  judgment debtor is  roltl. and tht. pnrchnscr pays 

tnses  and a mortgage on the land esecnted by the judgment clebtor, and there- 
af ter  the  sale i? set aside by the heirs because no homestead was allotted, the  
pr~rcliascr a t  the  sale ic: cntitletl to a lien for  the tnses  and mortgiige \i~ptlrior 
to the homestead or  any other rights of the  heirs. Mitchcll z' .Ilitcltrll. 308. 

8. Waiver  a n d  Abandonment  of Homestead Euenlption. 
The homestead esemption will he enforced whenever possil~le, and \vaivers 

t l i~ reo f  a r e  regnrtletl with dicfavor. Penrc  z'. Price, 707. 
Fintlings hd t l  to support judgment t h a t  defendant had  waived his home- 

stead right in surplus af ter  foreclosure by failure to assert  spme. 

HOMICIDE. 

I. Homiricle in General 1;. X~Ie\.ancy a n d  C o m p e t e n c y  of  E\.i- 
2 .  Far t ies  a n d  Offenses dent.? in Genera l  

11. J111rder in tlle First 1)eare~ 18. nyirlg Declarations 
4 .  Elements of  t he  ORense 20. E\irience of Mot ive  a n d  Malice 

r .  P r e m r d i t n t i o n  a n d  Deliberat ion 21. Evidence  Competen t  on  Ques r ion  o f  \. J~~stlflable or Excusable Homicide I ' rernerl i ta t ion a n d  De1iberat:on 
I1  S f , l f -Uefen-e  V r l I .  I'roaerntione 

\ I .  Inrlirtment and Plena 2i. I n s t r u c t i o n s  
14. Kequisites a n d  SutRciency of Inclict- f .  O n  Ques t ion  01' S e l f - D e f e n ~ e  

m t n t  g. On Question o f  Parties and Of- 
YII .  Evidence fenses 

a 2. P a r t i e s  a n d  Offenses. 
Each person taking pa r t  in robbery in which victim was  lii led is guilty of 

ninrtlrr in first degree. R. z'. Ptcclxtt, 66. 
4c. Premedi ta t ion a n d  Deliberation. 
Evidence of tlefentlant's drnnl<en condition a t  the time of the homicide i s  

competent on t h ~  question of premeditation and deliheration, qince if tlefend- 
a n t  is  too intosicated to he capable of premetlitation and  deliberation he  
cannot be convicted of first degree mnrtlrr. mnless the deliherate purpose to 
kill was  formed when sober, though cuecnted when drnnk. R. v. Edtcrcrds, 
555. 

11. Self-Defense. 
l'erson upon whom ~uiprovoketl mnrtlerons a s sa~ i l t  is made may s tand 

gronntl and kill at1vers:iry if necessary in self-defense. R. r.  T'hor?itol?, 413 ; 
R. v. Got l~ci~t ,  419. 
5 14. Requisite* a n d  Sufficiency of Indic tment .  

An intlictment charging defendant disjunctively with murder committed 
with malice, premeditation, and deliberation and with murde-  committed in 
the pt~rpetration of a robbery, i s  not void for  uncertainty, sinc? either charge 
constitutes murder in the first tlcgree, ant1 defendnnt'q remedy, if he desires 
mow specific information in order to yrepare his defense, i s  by motion for a 
hill of particulars,  C. S.. 4613, but a motion in ar res t  of jntlgment af ter  a 
verdict of guilty of mnrder in the firft degree is ~ r o p e r l y  denied. 6. r .  
Ptccltctt, 66. 

17. Relevancy a n d  Competency of Evidence i n  General.  (Necessity of 
allegation in indic tment  to  suppor t  proof see Indic tment  5 2 4 . )  

The eTidence tliwlosetl tha t  immet1i;ltely a f t e r  the  assault  later causing 
tleath, the ~ i c t i m  took refuge some tlistarice from the  house in which the  
altercntion lrnnspired. ant1 called fo r  help. The witness and one of the  assail- 
ant.; \vent to his aid. The witness testified to the effect t ha t  when the assail- 
an t  calletl to the  victim to come to him and let him see how badly he was  
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hur t ,  the victim refused and dec,lared tha t  he was  af ra id  the assailant would 
continue the fight. H c l d :  The trstiinony disclosing tlie victim's fear  of the 
assailant wxs competent certainly ns to the assailant referred to, a11d i t s  
admission solely against h i n ~  is not error,  either npon his exreption or the 
esceptions of the other defer~tl:tuts. 6. 2.. TripZctt, 10.7. 

3 18. Dying Declarations.  
Testimony tha t  the  victim of the  f a t a l  assault  by defendants stated in the 

hospital t ha t  "he 17-as liilled" by defendants i a  hcld to show that  he :lpprP- 
cintetl the  ser io l~s~lcxs  of his contlition and npprehe~tdrtl  his nl~pro;~c.hing clis- 
solution, and the triiil court's refnsnl t o  strike out testimony of his declaration 
thereafter made containing st:~tements constituting pc71.s r r s  gcs te  will not be 
disturbed on nppe:ll. AS. 7.. Trip lc t t ,  10.7. 

3 20. Evidence of Motive a n d  Malice. 
Eritlence that  ~ l r i o r  to the commission of the homicide. deceased llad a cer- 

tain amonnt of money on his per.son, largely in twenty-dollar 1)ills. which was  
gone nfter the c20nlmission of the crime, and that  prior to the crime defendant 
was  withont money. hut that  soon thereafter he had about the same a ~ n o n n t  
of money that  IRIS missing from the person of the  decensetl. and that  the  
money in defentl;~nt's possrssion wxs largely in twenty-dollar hills. i n  lrcld 
competent, in connection with the evidrnce identifying tlefendant a s  the perpe- 
t ra tor  of the crime, to.  show that  the motire of the crime was  rol~l)ery a s  
chnrged in one count of tlie hill of indictment, tlie weight and credibility of 
the  evidence heing for  the jury. R. 2;. Puclcett. 66. 

3 21. Evidence Competent  o n  Quest ion of Premedi ta t ion a n d  Delibera- 
t ion. 

Evidence of clrnnkrnness is  competent on qnestion of premeditation m ~ d  
delibemtion. S. v. Edzcnrds, 5.55. 
3 27f. On Quest ion of Self-Defense. 

Iimtruction on question of self-defense ltcld erroneous for  failing to charge. 
upon snpportiug e~ idence .  that  person, without fnnlt ,  npon whom murderous 
assault  i s  made, need not retreat  bnt may stand his g r o ~ ~ n d  and kill adrersnry  
if urcessary in self-defense. S. 1 . .  T l t o r ~ t o ~ ,  113 : S.  1.. Godtc'i~t. 419. 

3 27g. On Question of Pa r t i e s  a n d  Offenses. 
The State 's  evitlence tending to show tha t  defendant, in company with two 

others, went to a filling station with the purpose of ro1)l)ing the owner, tha t  
in esecution of their  purpose, all  heing present ant1 participating in the crimt,. 
the  owner was killctl. The conrt charged the jury tha t  tlefentlnnt wo11ld be 
gr~i l ty  of first degree n ~ n r d r r  even if one of the others fired the f a t a l  shot, if 
i t  was  fired in the esecwtinn of their nnlawfnl conspiracy ant1 agreement. 
Uefendnnt rxceptetl (111 thc grolrnd tli:lt the conrt did not define "conspiracy." 
W c l d :  The exception cnnnot lw sustained, in the  alrsence of a specinl r r q ~ ~ c s t  
for  instmctions,  the term "conspiracy" being 11sd synonymously with ":lgrt,e- 
mrnt," a ~ ~ d  the charge I~eillg clear and easily untlerstootl, :mil def~nd: in t  heing 
guilty of murtlrr  in the first degree under the evidence regardlrss of the  
esistence of a technical conspiracy. S. v. Pitc1;ctt. G6. 

(C'o~lfwsion of judgment hy hn+:rncl ant1 wife see . Jndgment~ 8 .7 ) 

20. Construction, Operation, a n d  R1odiA:ation of Detvls of Sc.paration. 
The deed of s e ~ a r a t i o n  between plaintiff hnit)antl and tlefendit~lt n if? which 

was  duly executed by the parties and approved by the conrt, p rov i t l4  that  if 
in the fu ture  the  hnqhand's income should be materially r e i i ~ ~ c e d  1)olow tlir 
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;~rnolint rcm~irtvl 1,)- liini ill the  t\rctl\-e 1nont11s preccvling tlir rrociition of t he  
tltwl of s t q ~ : ~ r ; ~ t i o i ~ .  lie n i ig l~t  np111y to :I w n r t  of coml)c.tei~t jiirirtliction for  a 
rtvllirtiol~ ill tlit, i ~ n i o ~ ~ ~ ~ t  of the  niont111y l ~ : ~ y n ~ o i i t s  to the  v.ift> l~rorit lr t l  in 
t1113 insrrnmc~nt. 'I'llc 11nsl~111tl insti t~itetl  ;~cticw in th is  S tn -c  ~1ftc.r 11c 11ad 
rc~nlorwl his rc~sitlcncc~ to  tlit. Stat( '  ; ~ n d  11;1d I ~ t ~ t n  living her? n ~ o r c  tlinn t n o l r e  
m o ~ ~ t l ~ s  prcwtling the> i ~ i s t i t n t i o ~ ~  of the  :~ct ion .  1)efentlnnt filed : I I I H W C ~ .  i ~ n d  
110th p:~rtitls were l ~ r c w u t  :111tl rtq,rt~seiittvl ill conrt. Cpon c~rit lci~c~c 1ir:lrtl I>$ 
11in1, t 1 1 ~  roiu't fomitl t1i;lt p1:iiiitiff's i l ~ ( w n ~ ~  fro111 a l l  soiircw lind b c ~ i i  m : ~ t r -  
rially ro(lnc?(I. :111(1 r i ~ l i i c ( ~ 1  t l i ~  n iont l~ly  :?1101ra11t~r to (lt~f(~11(1;111t 11y o ~ ~ t l - t l ~ i r ( l ,  
t~ffrtTirc~ :IS of t l ~ c  (late of tlir i ~ ~ . s t i t l l t i o ~ ~  of t11v i ~ c t i o i ~ .  IT( ((1: ' l I1t1 cn11rt hat1 
jnristlic3tion. in tlir c'scrc~isc. of it.< tliscrctio~l, to ontcr tlir orccr  rt'tl~ic.ing t 1 1 ~  
~il1o~r~iiic. t~.  ant1 i t s  jn(1grnt~nt will n i ~ t  lw ( l i s t i~ r lw l  on :~ppcnl  of tlitl~t>r p ~ r t y  in 
the  nl~st\ncc of ; I I I ~  s110wi11,q of i l r l ~ i t r : ~ r i ~ ~ t w  01' :111iisc of d i s ~ r ~ t i o ~ ~ .  Col)h I.. 
Cobb. 146. 
a 21. At tack  a n d  Sv t t i ng  Asidc  Deeds  of Selraration.  

.\ tlcrtl of styri~ration betn.ccii 1111sl~:1ntl ant1 ~ v i f r .  tliily t ~ s t ~ n t c t l  :111(1 211)- 
] ) rovt~l  l ~ y  tllv coiirt, i s  :I r : ~ l i ( l  nil(] b i ~ ~ t l i n g  c w n t ~ ~ ~ c t  l w t ~ r ( v ~ i ~  tl~c, p :~r t i tv .  ; I I I ~  

m:ry nor I)(. sclt :~sitlr. 11po11 : r lq~l ic ; l t io~~ of c ~ i t l ~ r ~ r  t'rccq?t for  ~ n i i t n : ~ l  ~nist;~l;c.  
or mista~lit. of one pnrty intli~crtl by the  fr:~iitl, iu~t l i i t~  infliirnce. etc.. of tlie 
otlicr. ant1 mistu1;t~ on one side nlone wi t l~on t  f r i i~ id  011 tlir otl1l7r is  i~ls~iffic~it~nt 
g r o i i ~ ~ t l  for cancellation of t he  agreement. C o h h  c. C'obh. 140. 

IXDICTMEST.  
5 5. Pornla1  Requisites.  

.i crime p~unisli;rl~lr 11s tlrnth o r  iniprisonment i n  the  Stntc's Prison is :I 
f t l l o~~y .  ('. S . .  4171. :lnd a n  intlicvtment therefor n111st i ~ s c  t l ir  wort1 "feloniol~slf' 
or  it is f:rt;llly tlefectirr. and s110111(1 he q ~ ~ n s l ~ c v l  o r  jiitlgmfwt nrrestotl on 
motion of tlefcwtlnnt. N. 1'. Cnllcft. 563. 
# 11. Drfinitcwess a n d  Suffirienry in  General .  (Secess i tg  of indic tment  

see Const i tu t ional  L a w  6 2 6 .  Exclusion of persons  of Negro 
race  f rom g r a n d  ju ry  a s  denia l  of d u e  process of law see Con- 
s t i t u t i ona l  L a w  $ 3 3 . )  

Intlictment cl~:~rp.in$ t l i s j~~nc~ t i r e lg  premetlitntrtl mnrtlrr  ant1 miirtlrr in pf>r- 
p e t m t i o ~ ~  of rol~lwry lirld not roitl for  unccrtxinty. S. .u. Pltc7;ctt. 66. 

15. .Xatuw a n d  Scopr  of Bill  of P a r t i ( w I a ~ ~ s .  
Tho p i ~ r p o s t ~  of :I bill of pa r t i c~ i l a r s  is  to  nffortl tleftwlnnt n f a i r  oppor t~mi ty  

to procnrr his witncwc~s and to  p r rpn r r  his tlefense ns to tlie pnrtic11l:lr tr:111s- 
nc-tions in wl1ic.11 11(. is n c ~ ~ ~ i s c t l ,  nntl to  limit tlie el-idrncbe to tlie transactions 
stntc'tl. nntl in th is  ~~rose twt ion  of a n  insnrnnce a g m t  fo r  emlrrzzlement, the  
f i i r ~ ~ i s l i i ~ g  by ~ I I C  Stilt? of nC('oiints n11t1 recortls tlisc.losi~~g i.oniizcd c.rc~tlits 
ant1 arnon~r ts  tlne l)y tlcft~ntl:~nt to  t he  insnrnncr comp:lny is 7rrltl n s~~fficic'nt 
c30ml)li:~~icc~ wit11 :III ortlcr t l~cre toforr  entcrcd reil~iir ing the  Sta te  to f~ i rn i sh  
:I Ilill of p : i r t ic~~lnrs .  S. 1'.  T1~illi0t~i.s. 569. 
5 24. Nerrss i ty  of Allegations t o  Suppor t  Proof .  

ITl~crt. the  intlictmt>nt jointly e l ~ : ~ r g r s  several persons with premeditated 
rn~lrt lrr .  critl(1nee of a r t s  t l o ~ ~ r  in f ~ u t h t ~ r n n c e  of a common pi~r])ose,  design. o r  
nnlnnfnl  conspirnc,y. lcntling to t l ~ e  mnrtler, a r e  comprxtent, nltho11g11 the  
indicLtmeiit makes no sperific c.h:~rgc of conspiracy. 6. r.  Tripli 'tt. 105. 

ISFhXTS. 

8 1 .  nisabi l i t ics  of Vnemanr ipa t ed  Infant* .  
A11 nnt~mn~rripatt . t l  infant,  lwing noti s ~ t i  j~r r i s .  cannot of h is  on.11 rolition 

select, ncclniw, or cl in~lgr his tlomicile. D11l;c c. .Joltl~.sto)~, 171. 
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# 80a. For fe i tu re  of Policy for Sonpa)? l l rn t  of I ' r r ~ ~ ~ i u m s  in General .  
'1'11(, 1)ro\-i.i1111 in n lift. ~ I IS I I~ : I I I (Y '  11oli(.y tlr:lt the  polic'y sllonld IIC \-oil1 if 

thc, sti~1111:lteil l~rc 'n~ii im is  rot p:ritl on the  tlne t l ;~ tv  or within the  thirty-OIIC~ 
cl;rys gr:rcr, 11criod t11t~re:tftor is  r:alitl. 1<11i!/lit r.  111s. {'o., 10s. 
3 :Hk. k:ridc~nce and I'roof of Payment. 

I.:\-itl~i~c.t, of t l l~ l~l ic~ato  ~ ~ ; t y ~ n c ~ n t  of :I ~ n o ~ ~ t l i l y  11rrrni111n Irc7tl i ~ ~ s l ~ f f i c ~ i ~ n t  to  htb 
sul~niitttvl to the  jnry 011 ~~l i l in t i f f  11e11c.tic.i:lry's ro l~tcnt ion  t l ~ t  the  p re~n inm 
for  thc~ n l o ~ ~ t l l  W:LS t u - i v ~  11:li(1. iind tha t  if the  tll1l11ic:rtc. 11nyrnent were credited 
to :I sn l~scv lno~~ t  1nontl1 the  11olivy \\-oi~ltl 1r:rrr I1cv~11 in forcc. I I I I  t h r  (late it n:ls 
cx~~c.c~letl 1)y i n s ~ ~ r c ~ r  for I I O I I ~ I : I ~ I ~ I ~ I ~ ~ .  litci!/lit 1'. 111s. Po., 10'3. 

I':\-itl<'~~c.c' t11;lt itls~lrc~tl ~n:lclc. ;Ill :Igrrtln~cs~it with i n s~ i r r r ' s  :lg('llt tllilt t he  
agent I\-onltl (,1111(~.t the. ~ n o ~ ~ t l l l y  p r t w i l ~ m  ~ I Y I I I I  i ~ ~ s ~ ~ r e ( l ' s  t~1111iloyer 011 the  clw 
(l:1tth, :111(1 t h l t  thP (~111p~Oyc~r W:IS l 'P:l(l~, :lill(~, ;lll(l Willillg to 111:llit~ th?  p~y l l l<~ l l t ,  
11nt t h ~ t  tlit, ;~g , , n t  tlitl not c,;rll ;is :~grcrtI  I)rc;~iisc of thf~ trrrt i i~~:l t ion of his 
cml~loyn~csnt with insm'rr  1)rior tliercto. :ant1 t h t  i n s ~ ~ r r r  g n r r  no notire to 
ins l~rr t l  or his c~niployc~r thnt  i t  wonld w q ~ ~ i r c .  11:1yrrir11t t1ircc.t to  i t  o r  to i t s  
s i ~ c ~ ~ e s s o r  :rgtx~~t. is 11c,ltl s11ffic.ic31it to  I)? snl~mittctl  to  tht. jnry 011 t l l ~  ql1rstio11 
of p:ryilir~it of the  p r e n ~ i ~ u ~ i  ill the Iiel~cfici;try's action 011 the  policy i ~ f t r r  the  
cltwth of i ~ ~ s n r e d  (Inring the  month for  n-l~ic.li snc.11 paynle l~t  wol~ltl 11:rvc' I<csl~t 
the  policy in force. Nosc~tr~trir 1;. I ~ r s .  ('0.. ,392. 
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ISSI~IL\S('E-C'ou t i~ t~ i ( ,d .  
§ 1 Policies Issued Wi thou t  3ledical Examinat ion.  

Policy isslled \vithont n~eilicnl esnmin:~tion may he avoided for  niisrepre- 
s e ~ ~ t a l i o n s  relating to matters other than physical condition of applicant even 
in thc absence of f raud.  Z~rnttrlt 2%. Woodn?rit of fhc World, 179. 
S 311). Policies I s sued  Vpon Medical Exan~ ina t ion .  

I t  i s  provided by C. 8.. G'1S9, thnt i l l isrepreseii tatio~~s in i n  npp1ic;ltion fo r  
insnrmlce will not prevt.11t recovrry on the policy unless the misreprrsentn- 
tions a r e  frnntlnleut or ni:~tc~rinl. and mntler th is  srction n11 rtyrt>sc,~ltn- 
tions wliich wo111tl n a t ~ ~ r n l l y  i n f l ~ ~ e n c ~ r  the judgment of i isnrer i n  making 
the contract arc1 material ,  ant1 it is  not nrwssar j -  t ha t  t l i c ~  he fraudulent i n  
order to bar  a recovery, but n s t i p ~ ~ l a t i o n  in the‘ policy tha t  :ill repres~ntnt ions  
in  the application should be cleemetl material  is  contrary to the statntory pro- 
vision, and is of no effect. 'I17clls v. Ins. Co., 427. 

The evidence, considered in the light most fnvorii1)le to plaintiff, tendetl t o  
show tliat insnred stated in her application for i n s ~ ~ r n n c e  tliat slie had ~ ~ o t  
consulted a doctor for  any  cause other than :IS disclosed in tlie application, 
while insurrd  had consnlted a physician who determined t l ~ t  she had a mild 
form of ~ n n l a r i a  cansing one-half degree of f e ~ w .  tliat a t  t l ~ e  time of signing 
the application insured had completely recovert4 ant1 tha t  the malaria was  i n  
no way a c a l m  or  contrihnting cause of hcr death.  IZcld: Wliethrr tlie 
misrepresentation in the policy was  material  i s  n qnestion for  the  jnry nntler 
the evidence in the hrneficiary's action on the p o l i c ~ ,  an<! the  granting of 
insurer's motion to nonsnit is  error.  Ibid. 

The evidence disclosed that  insnred stated in her  applicalion that  she was  
not pregnant antl tha t  her menstrnation was  regular and normal, and tliat she  
dirt1 i n  c l~i ldbir th  nineteen tlnys less than nine months thereafter.  I t  also 
nppe:lrctl thnt inswed mas thirty-three years old and married,  and paid a n  
additional prcmili~n to insurer to cover the risk of childllirth, and that  n 
physician whom insnred consulted more than a month r ~ f t e r  signing the  
app1ic:ltion was  unable to determine a t  t ha t  time thnt she was  pregnant. Hcld: 
T h r  evitlmce tlors not affirmatively show tha t  the childbirth was  not prema- 
tnrc.. out1 is  insufficient to establish a s  n mat ter  of law tha t  ins~ired's repre- 
sent:ltions in regard thereto in her application were false, and the granting 
of insnrer's motion to nonsuit in the beneficiary's action on t:he policy is  error.  
Ibid. 
§ 31c. K n o n l e d g c  a n d  Waiver  by  Insu re r .  

Knowledge of the soliciting agent of misrepresentations in :In application fo r  
life insurance n.ill not he impnted to insurer when the  applicant represents i n  
the application that  the  statements therein made a r e  t rne  and signs same 
witl io~it  rending i t  or  having i t  rend to him and his fnilnro to nscertnin i t s  
contnits i s  not intlncetl hy any  frnntl on the par t  of the ngent. Z?~tttu~i v. 
TBoodntor of fhc li'orld, 170. 
5 34a. Const ruct ion a n d  Operat ion a n d  Sufficiency of IFvidence of Dis- 

abili ty.  
Insnred's performance of work of permanent nature,  nlthongh handicapped 

hy t1isc.a~~. 1tc.ltl to preclutle recovery 011 disnhility clause. Lcc v. d s s ~ i ~ v ~ r c c  
Socictli, 182. 

The policy in snit  provitletl monthly disnbility benefits of 330.00. 1 ~ 1 t  s t ~ p u -  
lnted tha t  if the disease cnnsing clisahility \v tw  chronic, insnrer's liability 
shonld he limited to two monthly payments per year. The evitlenc2c trnde4 
to show tha t  insnretl was  disabled for  a period of five months which disability 
was canset1 by p~i lmonary tnhercnlosis, antl there was  evitlence thnt the  
disease causing the disability was and is  chronic. Hcld: 1;ucler the  terms of 
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the policy in s ru r r  curiltl recwver only two moliths disability brnc$fits if tlie 
,jnry shonltl tilit1 f rom the cvitlc~ice t h ~ t  the  tlisensc3 caus i~ ig  the  tlisallility \v:rs 
:rlltt is  t.lirouic. and  it was  e r ro r  for  tlir t r ia l  court to peremptorily illstrrrct 
the jnry tli:it insnrc~r W:IS entitltvl to rcwlvcr tlisal)ility I ~ r ~ i t ~ f i t s  for tlicl five 
n i o ~ ~ t h s  slrcd for.  J O T ) O ~ ~ ~ S  r.  I I IS .  ('0.. 274. 
tj 3.M. Occurrence  a n d  S o t i c c  of 1)isability I h r i n g  l i f e  of C'crtificate 

I'ntlcr Group  Policy. 
111 this ntTio11 oil a tlisnhility c l :~nsc~ ill :I c~csrtiiic:ltt~ nutlcr :rli t~nll~ltiyrcs' 

grolrl, 11olic.y. ji~tlgment of ~ i o ~ i s ~ ~ i t  ill i ~ ~ s ~ u c , r ' s  favor i s  ;~fiirmetl 1111(1(~r i l r ~ t  lior- 
it? c~f I~'t11toit 1.. 1tts1c1~1tlc.c C'o.. 210 S. ('., 394. l17ilsn~! 7.. 1ii.s. ('0.. 731. 
# Ma.  Ilvncficiarics. 

\\'hcre i l i s l~ranrc  policies a r e  assignet1 Irj- iills~~rt.tl nnt1t.r :I t r r ~ s t  ngrrcnic~rt ,  
:11i(1 t l icrvi~ftcr the  t ru s t  i s  r r rokcd by jndgmclrt conclnsirc on the  trnstec and  
a11 tlict I~c~nefic,inrics of the  trrlst, the  right to t l i ~  policirs reverts to insnrcd 
ant1 lir is  c~it i t lct l  to Ii:rr-c the  trnstec 11c~nefic.inry ~ i : l ~ i i c ~ l  t lrcrc~i~l t.11:rngrtl I I ~  
i ~ ~ s r r r c ~ r  iri :~cc.orrl;lncc, wit11 his tlirrctio~is. S ' ~ t c ~ i I t c ~ ~ ~ s  I . .  Iits. ('n,, :3At5, 
# 37. Actions o n  Policies. 

\I7ht.rc plaintiff ben~f ic inry  offers the  policy in e r id r~ icc ,  m t l  insnrer adinits  
i ts  esc~cntion and  delivery and  the  death  of insnretl, pl;ri~~tifC t~st:ll~lisI~e.q ;I 
pt.i~~rtr fuc'ic, cnsc. and  tire I~n rdcn  is  on insnrer to estnblisl~ n ~ i s r e y r e s r ~ l t : ~ t i o i ~ s  
relic~d on l)y i t  to avoid tlie l~olicy.  : ~ n d  t l ~ c  11urdei1 of proof is  I I O ~  nffectc~tl I)$ 
anticipntio~i of such t lc fc l~s t~  mid the  offeri l~g of t5\-itlr~ic*c ~11011 tire isbncb of 
misrc.prese~rtatioll by plai~it iff ,  :inti in passing 1i11on insnrcr 's  ~rlotion to nonsuit 
O I I  thv ground of sricli n~ i s r r~ r r se i i t : r t i o~ i s ,  a11 thc cvidelicc milst be i,onsid- 
r r r t l  ill the light most fa\-orable to p1:iilrtiff. 11-ells 1'.  I I I X .  ('o.. 427. 

TYllerc t he  eviclencc ant1 :itl~nissions rstahlisli the i s sn : l~~cc  nnil clt~livc~rj- of 
tht, po1ic.y and the  death  of the  insnrctl. and  t h a t  phiutiff  is  nnmcd brne- 
fivinry in the  1)olit.y ant1 tha t  tlemnntl for  paymcnt lint1 I I W I I  mntlc tint1 rcfr~secl. 
~~l : r i~ i t i f f  rii:~ltes out  n p~.imrr focic' case. :uitl tlie hurdcn is  on insnrer to estab- 
lisll : if i irn~atire tlefrnses relied on by it. aiitl ort1in;irily i t s  1notio11 to ~ l o ~ i s n i t ,  
I~asetl o11 such clc~fenses, i s  ~)ro l )cr ly  tltwied. C'recch 2'. TTToodrr~c~i~ of tlrc ll'orltl, 
G38. 
$j 88. Const ruct ion  a n d  Opera t ion  of Policies of Acciclmt Insuranrc.. 

The policy in suit  provided liability for  accitlcntal in jnry  o r  clcntli wIiilc 
insnrctl W:IS dr i r ing  or riding ill n "p:rsst~l~ger antoniobilc." At the  time the  
policy was  issrietl, insnretl on-net1 only trnclcs to the knowledge of i~ i sn r r~ r ' s  
soliciting : igr~it .  and  a t  tlic t ime of t he  accidental in jury  cansing i~isnretl 's  
tleatli. lie w:ls riding ill :I trnclc \vith t ra i le r  nttnchcd, both of nli ich c:~rric~tl  
tile licctnses :IS prescrilwd 11y Ia\v. and a t  the  time the  vehicle \vns I)ci~i:: 11sc~1 
solt~ly for  plcasrrro ant1 not for  bns i~ i cw pnr1)oses. Hclrl: Thc provisions of 
thfl policy :1rt, ~ i o t  :r~nl~ignons,  ant1 the  po1ic.y tloes 11ot c o r r r  the  :rcvitlent:ll 
injnry rcsirlting in tlcath while insi~retl  was  riding in the  trnclc, ant1 the fac t  
tha t  the  trnclc was  hei~rg  usctl f o r  l~;isseilgtxr pnrposcs (.annot chnngc the  na tu re  
of 1110 vrllit~lc~ o r  thcS t c r ~ n s  of tlit5 polit-y limitin:: l inl~il i ty to :~crii lc~nt:~l ilijnry 
or t1c:ltli wlrilo i n su rc~ l  is riding ill n passellgrr :mtomol)ilc. Tuf t  1'. Cns~ctrlty 
C'o., 507. 
3 43. rons t ruc t ion  of Policy a s  t o  R i sks  Covered a n d  1'rol)eiaty 11is111~ecl. 

Plaintiff i n s ~ ~ r e d  tcstifirtl thnt  the  trnclr which was  corcretl by the  policy 
of l ial~il i ty and  property t1:rmagr i ~ ~ s n m n c v  lint1 I)een repaired by Iinving n 
seconcl-hand motor iilstallrtl in place of the  origin:il motor in the  truck, and  
a pa r t  of the  cab replaced vit11 scxco~~tl-hand pnrts. 11ilt t ha t  the  truck i ~ i r o l w t l  
in the ncc.itlrnt \ w s  the  snnie trr~clc which was  i~ isnred .  al tho~igli  tlir serial  
numhers on the  engine and  cali, a s  set  ont in the  polic8y. wr rc  not the  same. 
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H r l d :  The serial nnm1)ers on the engine and cab a s  set out in the policy were 
solelg for tlie purpose of identificntion. :ind t h ~  c111estion of the identity of the 
trwlc :IS tlie tr11cli insured ~ v n s  n qwstion for the jury 11nder 1)laintiff1s evi- 
dence. d~rdcr . so~r  v. 111s .  Co.. 23. 
§ 45. Sotice and Proof of ,lccidt.nt o r  Cluin~.  

The trl~cli  covered by a policy of 1i:il)ility and property damage i n s ~ ~ r a n c e  
was relmirtvl by 11:lring the motor and parts of the cab rcy,lxccd by secontl- 
lmnd motor ant1 cab parts. so that  tlie serial n ~ ~ m b e r s  of the motor and cab 
were not the s;lnie ;Is those set o i ~ t  in the l)olicvy. The truck wns i l~rolred in 
a c3011ision : ~ n d  notice thereof was sent insurer in less than 15 dnys, and notice 
of suit by tlir i n j ~ ~ r e d  third lxlrty was given insurer iinme~li:~tely a ~ l d  before 
thr  time for : ~ ~ i s \ w r i n g  expired. Insurer denied liability on the ground that  
the trwlc involrt~tl in the collision was not corered by the policy. H c l d :  
Altho~~gh  tlrninl of 1i:rl)ility \v;ls :l wnirer of ~iotice, notice ~ v n s  give11 n-ithin 
a re:~son:lble time, and tlie notice thnt n truck insured under the policy was 
inr-olvetl in n collision was s~~fficient ~uitler the tenns of the policy. Arrderso~r 
r .  111s. Co., 23. 
9 48. Rights  of I'r~rson Injured o r  I h n ~ a g e d  a s  Against Insurer.  

I,ienholtler on truck d:lningetl I)$ third person 11r.ld not entitled to enforce 
paynit~~it against third perhon's i n s ~ ~ r r r .  X o w r  r. Cnszrnlty Co., 288. 
# 51. Payment icnd Subrogation. 

The right to contr ib~~tion :1111011g joint tort-fensors esists solely by prorision 
of statnte. C.  S.. 61s. and all ins~~rclr  of one joiut tort-fensor paying tlie judg- 
ment rcxwvered :~g ;~ ins t  I)oth joint tort-femors is not ent tletl to equitable 
s1111rog:ltion ns ng:tinst tlie insurer of the other tort-feasor, there being no 
relation 1)etween the tort-fe;~sors ontside the provision of tlie statute 11po11 
which the doctrine of eqnitnblr siil~rogntion GIII be based, and tlie i n s ~ ~ r e r s  
of the tort-fmsors not corning within the provision of the statute in  regard 
to cw~ltril~ntion. C o s ~ r r r l t ~  Co .  7.. G u t i r n ? r t ~  Co., 13. 
9 55. Construction of ~~~~~~~y :IS to  Losses Covered. 

Findings thnt persons cnterrd insi~red's store by the rear d ~ ~ o r  with a master 
key 11i1t that they first prized tlie screen doors alxlrt with sollie instrnment 
ltwring risible mnrks of force :~ntl violence on the doors, is lrc21d to s i~stain 
j~~tlgmtxnt that tlir store was l~~ l rg l :~ r io i~s ly  entered n-ithi11 the terms of the 
I>urglnry i~lsi~r:~nc.e policy s11et1 on. Stnn~r! i ' s .  I J I C . ,  7.. I t r d c n ~ ~ i t l l  Co. ,  293. 

4r. Possession of Husband o r  Wife. 
\\'here the hnsbancl. with fnll lmowledge, permits his wife to possess intosi- 

mting licli~or on t h t ~  ~ren i i ses  for the purpose of sale, the l~i~-l)i~ncl is eqnnlly 
gnilty nit11 the wife. 8. v. Rigshcc. 128. 
5 9e. Instructions. 

The instruction of the court upon the presmnption from the poswssion of 
morp tlliln m e  g:~ll(ni of whiskey ltcld without error. &'. T. H O I ~ S C .  470. 

JUDGES. 
S Za. Regular  budges. 

The rrsitlent j ~ ~ t l g e  of ;I tli.;tric2t, when lint holding co i~r t  in tlie county in 
his district in which the rnnw is ],ending, has no jurisdil7tion to hear an  
appeal from the clerk refusing defendant's motion for change, of venue on the 
ground of tlir reqitlencr of the pnrtiw, nntl where the recold does not show 
that tl~tx j ~ ~ t l g e  was holding court in the county tlir cvi lv  \rill I)(. ~x~m;lnclrd 
for t l c t c ~ r ~ i i i ~ i ; ~ t i o ~ ~  by a jutlge holding court. Ilorrtrr.d 2.. Cotrrlr Co . ,  320. 
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JUDGBIENTS. 

I. Judgments by ConsenL 2 6 .  W a n t  of Jur i sd ic t ion  
1. X a t u r e  and Essentials 2i. Erroneous Judgments 
4. A t t a c k  a n d  S e t t i n g  As ide  2 8 .  Judgments on  Subs t i tu ted  Service 

11. Judgments by Confession I.Y. Conclnsireness of Judgments 
5. Nature a n 8  Essentials 29 .  Parties Concluded 

V1. Judgments on Trial of Issues or Hear- S. Ol>emtion of Judgments as  Bar to Suh- 
ing of Motions sequent Actions 

li. Form a n d  Requisites 3?. Alatters wi th in  Scope of J u d g m e n t  
d.  Process and t io t l ce  or  F lead ings  in Former  Ac t ion  

VIII. Validity, Attack, and Setting Aside 33 .  Judgments as of Sonsuit 
22.  P r o c e d u r e :  Collateral  and Direct  At- XI. Assi~nmcnt 

t ack  37 .  R i g h t s  a n d  Remedies of Ass ignee  
23. For  Surprise, Inadvertance, and Ex- 911. Actions on Judgments 

cusable Seglect  4 0 .  Ac t ions  o n  Fore ign  J u d g m e n t s  
2 5 .  I r regular  J u d g m e n t s  

# 1. Na tu re  a n d  Essent ia ls  of Consent dudgments .  
A collselit j~ tdgment  is  a contract of the parties recorded with the sanction 

ant1 perniissioll of thts conrt. and should he coiistrried and dealt with a s  if the  
partics hat1 entered into n writ ten contract embodying the terms of the jntlg- 
ment. Pcrao)! c. S'l! rrtc, 195. 

\There the pleadiiigs admit all  material  facts, a judgment thereon rendered 
11y the court ill a hearing by consent is  not a consent jndgmeiit, since the  
jntlgment ncljndicates the legal r ights of the parties upon the  facts. Jfitchcll 
1 . .  Jf itchell, 308. 
# 4. At t ack  of a n d  Set t ing Aside Consent Judgment s .  

An attorney employed to defend mi nct io~i  may not enter n co~iscirt judg- 
ment therein m i t l i o ~ ~ t  special nntliority, nor may :ni agent xnthorised to look 
af ter  and handle the litigation give the attonley employed by him for  his 
p r i n c i ~ n l  aii t l~ority to enter a consent judgment, mld where the court finds 
that  R par ty  did not consrnt to the  judgment which W:IS entered by czo~rsent 
of her  agent nnthorized to handle t h r  litigation. i t  i s  error for  the court to 
deny the 1,nrty's motion, aptly made, to set aside the jutlgmcnt. J fo~y( fn  v. 
Hood, C'onrr., 91. 

The procedure to a t tack :I consent judgment on the  gro~iilil tha t  t h r  party 
did not in fact  consent thereto, and to recall esecntion issued thereon is  by 
motion in the canse. Caso?! 2.. Shute.  195. 

A jlitlgrnent entered upon sole~nn consent of the parties cannot lw clinnged 
or altered witliont the consent of the parties to i t ,  or  set aside except 1ipo11 
proper allegatioii and proof and a finding of the court  tha t  i t  was o l ~ t ; ~ i ~ i e d  by 
f raud or  m ~ i t n a l  mistalie. or  t ha t  consent n-ns not i n  fact  given. the hnrden 
heing on the  arty attacking the  jiidgmmt. noltrllcr 1.. Trust  Co.. 377. 

The proper procednre to sct aside a consent jiidgment a s  to n stip111:lted 
item on the gronnd that  snch item was not i n c l n d ~ d  in the sett lemrut,  and 
wns not, thereforr,  consented to 11y thc  parties, i s  hy motion in  the cause. 
I b i d .  

# 3. S a t u r e  a n d  Essent ia ls  of Judgment by Confession. 
d jl~ilgmeiit by coilfessioil ill f a r o r  of creditors :~g ;~ ins t  n 1iusl)aiid and wife 

is  rnlid if t:rlmi in conformity with C. S.. 623. 624. 62.7, ant1 thp p r i r a t e  
csaminntion of the wife i s  not Ilecessnry, the stntntc. C'. 9.. 251.5. bci~ig appli- 
cn1)le only to co~i t rncts  between 1111sI~:1nrl iuid \\-ife, and the ~ ~ i f e  heing srti irtris 
ant1 h a ~ i n g  cnp:rcait~ to m;lkc the contract sued on. C'. S., 2507. Davis  v. 
Coclitl~n)?. 630. 
# 17d. Process  a n d  Tot i re .  

A jiidgmcnt in a special proceeding rendered less than ten i1:1:-s a f t e r  servitae 
of summons is irrrgulnr.  C .  S.. 753. hut not voitl, ant1 the jnclg~neiit may not 
he attacked collaterally, hut only hy motion in the  canse. Tal l  I : .  . l ic7Co~~~ldl .  
258. 
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JUDGJIESTS-Contin ucd. 
A summons in a proceeding for the appointment of a substitute trustee 

which commands the trustor to appear and answer the petition of the ees tu~  
que tritst and show cause why a trustee should not be appointed in the stead 
of the original trustee in the deed of trust referred to in the petition filed. 
is held to give full notice to the trustor and to sufficiently comply with the 
statutory provision that the summons must state in substance that if defend- 
an t  fails to answer, plaintiff would apply to tht. court for the relief demanded 
in the complaint, S. C. Code, 476, the petition filed being accessible to the 
trustor if she desired more information, and the trustor's contention that the 
judgment appointing the substitute trustee was roid for failure of the sum- 
mons lo give the requisite notice is untenable. Ibid. 
5 22. Procedure: Collateral and Direct Attack. 

A judgment against a party who has not been brought into court in some 
way sanctioned by law, or who has not made a voluntary appearance, is void 
and may be treated a s  a nullity without any direct proceeding to vacate it. 
Downing a. White, 40. 

Action was brought by a creditor to set aside a deed from the debtor to his 
daughter for fraud. All papers in the action mere lost except the judgment 
setting aside the conveyance, and the judgment did not disclose that  the 
daughter was a party to the action. The daughter instituted this action to 
set aside the judgment a s  a cloud upon her title, and introduced testimony 
that she had never been served with summons in the action to set aside the 
conveyance to her. Held: The record as  constituted fails to disclose that  the 
daughter was a party to the action, and therefore she may attack the judg- 
ment by independent action, although if the papers in the action should be 
found and should disclose on their face that she mas servcd with summons 
in the action, her sole remedy would be by motion in the cause to establish the 
fact of nonservice or "false return." Ibid. 

A judgment in a special proceeding rendered less than ten days after service 
of summons is irregular, C. S., 753, but not void, and the judgment may not 
be attacked collaterally, but only by motion in the cause. h a l l  v. McConnell. 
258. 

A n  order of abatement is improperly set aside upon motion in the cause 
even if the order is erroneous if i t  were entered in accord with the course 
and practice of the court, the sole remedy against a n  erroneous judgment 
being by appeal or certiorciri. na i l  v. Hawkins, 283. 
-4 judgment rendered in accordance with the decision of the court on the 

issue of law raised by the pleadings in an action in which all persons having 
an intc~es: in the subject matter of the suit are made parti% and all infant 
defendants are  represented by a guardian ad litcm, who files answer denying 
plaintiff's right to the relief sought, may he erroneous, but is not void and 
may not be collaterally attacked by the infant defendants. Snzathers a. Ins. 
Co., 345. 
S j  23. F o r  Surprise, Inadvertence, and Excusable Segleclt. 

Presence of counsel for a party when a plea is heard precludes such party 
from asserting excusable neglect upon his motion to set aside the court's order 
entered upon the plea. C. S.. 600. Dail u. Hawkins, 283. 
-4 party moving to set aside a judgment for surprise, e s c u s ~ b l e  neglect, etc., 

C. S., 600, must allege facts in her affidavit showing a meritorious defense, 
and a mere allegation of nonliability and that she has a meri~orious defense 
is insufficient. H O O ~ S  v. Scigh bor,~, 382. 

Where it  appears that a party was in the courtroom a t  the time the court 
announced that motions in his case would be heard the following day, his 
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n ~ t ~ f i o i ~  to set ;tsitlr the ortlrr m;ltle 011 th(b (lily stiln~l:~trtl  (111 thc~ gro!~ntl of 
esct~sablc neglect is properly (lenieil. C. S., 600. d b o ~ r c t l t ! /  z'. Trrest Co., 450. 

$j 25. 1r1-egular Judgmcnts. 
,ill irregular jutlgmetit is one entered contrary to the conrse ant1 practice 

of the conrt. Dtril c .  HntcLirts, 283. 
TYherc the conrt 11e:lrs n cause 11s consent n~ltl renders jutlgmrnt u p o ~ ~  the 

ylendil~gs. a11 material fact,- l~eilig atlmittetl t11rrei11, n motion to set  side on 
the gromid of irregnlnrity is properly denied, all irregular judgment bring 
olle rendered contrary to the conrse :lnd practice of the court. AIIitc'l~cll v. 
Mitckcl l ,  308. 

Judgment entrred in nrcortlnnce IT-ith decision of conrt on issue raised by 
lrlendings ntay be erroneous, but is not irregultir or roitl. Sr?lnt l to~s 2:. 111s. 
Co . ,  345. 
5 26. Want of Jurisdiction. 

Whcre the record does not disclose that a person whose vested rights were 
illvolrt~tl in the iwtiou WIS 1n:1(1(~ a party thereto, such person attnclting the 
jntlgment on the grol~nd that she ~v:ts not :a party to the action. 11:~s the 
btlrden of overcoming the prima frrric presnmption of jurisdiction arising from 
the re~~di t iou  of the jndgmeut. Dou'rriiig C. W h i t c ,  40. 
# 25. Erroneous Judgments. 

An erroneous jutlgment is one eilterrd coutrary to lam. ntril 1'. Ilarcl;i)~,s, 
"3. 
# 2% Judgments  on Substituted Service. 

A j~~clgrnent try tlefanlt final rc11tlerct1 upon service of summotis by p11111ic;l- 
tioil may be set aside npoli proper nffit1:rrit of defendant filed within the 
prcscril~ed time, sho\ring "good e:lnsen m~tl  a meritorious defcnse. C'. S., 4!E. 
I ~ l r r ~ ~ l i c ~ ~ c ~ s l r i p  1'. DcCtrsco, 290. 
Q: 29. Parties Concludrd. 

O ~ l y  heirs who were parties arc concladetl by jndgment for sale of lantl 
to D : I ~  superior licns. . l l i tchcll 1' .  Jli tc l tc l l ,  308. 

I'nrtics who : ~ r v  srri jrcris and file a1:swer admitting that plaintiff is entitled 
to the rrliof songirt :lrtL concl~~detl I,$ :I consent jndgmrnt entered in the cause 
against them in favor of plaintiff. Sr~rrctho's 2'. Ius .  Po.. 34.7. 

1':rrtivs srri i t c~ . i s  ~ 1 1 o  file answer tlenying plaintiff's right to recorer are  
conc~l~~tlrtl Ily :r jotlgmc~nt OII the i s s w  entered in the ~ ; I I I S P  atlwrse to thrir 
contentiolis from n-11icl1 they do not appeal. Ibicl. 

1nf;lnts represc~utetl 1)y n gnnrt1i;ln rrtl litc,nz who filcs answer raising the 
issut~ of p1:rintiff's right to the relief s o l ~ g l ~ t  are conclntletl by a ralitl j~ltlg~nent 
(~ntvrt-1(1 ill th? c:111s(' i~(Iv(>rw to them, cvcn though tlic jndgment is erroneous, 
i l l  the, a1)senc.e of nn  nppe:tl. Ibitl .  

5 32. J la t t r r s  Within Scope of Judgment  or Pleadings in Former .action. 
('onsrnt jntlgrne~~t. 11y its terms. 11r,lrl to inc l~~t le  in thc. settleme~lt item 

aot~ght to 11c litig:ltetl in this nctioll. nlltl consent jntlgmnit l m r  plaintiff from 
n t ~ i t i i ~ g  t i  c t i o ~ .  B o ~ ( c l t c r  C. 111s. Co. .  376. 
# 83. Judgments  a s  of Sonsuit.  

\Vhrrt. the I Y Y Y I I Y ~  s t~ l~por t s  the fii~tli~igs of the court that the allegations and 
eritle~ice ;rrtL st~l)st;~~iti:rlly itl(>l~ti(.i~l with those of :I prior action ~lol~snited, 
ant1 t h t  the ~nclrits of the two c.iilIses a re  itlentical, jntlgment that the prior 
:~ction co~lstitutt~tl w s  rctljrctlic.rrtc~ il11t1 (lismissillg the seco~id action is proper. 
('. 8.. 415. I ~ r q l r  1..  ('crsstecl!~. 285. 

Q: 37. Rights and Remedies of Assignee. 
The :~ssignrnt.nt of :I j~itlgmrnt on an assessment of the statutory liability 

on hank stock does not elltitle the :rssignee to subject  nothe her to liability 
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thereon on tlie ground that  such other person was the real c r  beneficial owner 
of the stock. Hood, Co~irr.. c. Realty Co., 682. 
§ 40. Actions on Foreign Judgments. 

I n  an  action on a judgment of another state in which defendant insurance 
company had been doing b ~ ~ s i n e s s  a t  the time of the ins t i t~~ t ion  of the action, 
the recitation in the judgment that  process had been served on defendant by 
service on the insurance commissioner of that  state in accordance with a 
statute of the state, \vithout e ~ i d r n c e  to controvert snc*li serT;icr. is conclnsive. 
defendant being precluded from showing its o\vn vio1:ltion of the statute re- 
quiring it to constitute the insnrnnce corumissioner its proccss agent ns a 
condition prececlent to doing bnsiness in that  state. nrciisbg 7'. 1 ~ s .  Co.. 120. 

LASDLORD ASD TESAST. 

5 18a. Termination or Cancellation for Failure to Pay Rent. 
Accrptance of rents after dne dates hcld not a n7ni\-er b r  the landlord of 

his right under the terms of the lease to declare the lwse  roid for lehsee'h 
failure to pay promptly the rent for a subsequent month. 'f'~i~'li('~' T .  -1rro- 
wood. 118. 
$j 18b. Tender of Rent Prior to Judgment. 

Where the lease provides tha t  the landlord shall have the option to declare 
the lease void upon f:~ilnre of lessee to pay rent when due, rind waives notice 
to racnte, lessee nxly not prevent forfeiture by tendering rents due upon the 
trial, (I. S., 2372, nor claim tlie benefit of C. S., 2343. Tztckc>r v. drro~c.ood. 
118. 

LIBEL AND SLASIIER. 

'$ 2. Words Actionable Per Se. 
The rule determining whether words used in a libel are  actionable per sc 

is different from tlie rule applicable to actions for slander, ant1 libelons words 
arc aclionable pc'r sr. when they snbject a person to clisgrncc. ridicule, odium. 
or contempt in the rstimation of friends and acquaintances clr the public, and 
i t  is not necessary that   the^ impute a crime. Davis c. Retoll Stores, 551. 

.I letter imputing that  plaintiff had wrongfnlly removed merchnndise not 
belonging to him from the State in violation of n criminal str tute, and stating 
t1i:lt if 11:lyinc'nt were not immediatrly made defendants wonld assume thnt 
the violation of the statute was intentional and would tnrn the matter over 
to the anthoritieh for action prescrih(,d by law. cs ktld libelous and actionable 
without averment of special dainngeh. I b ~ d .  
$j 4. Publication. 

The complaint ;~llrged that  defendants mailed to plaintiff, then seventeen 
years of age, a l r t t r r  containing language ~vliich, on account of plaintiff's 
inexperience and yonth, ~vould cause him to believe he was threatened with 
crimin:~l prosecution, th :~ t  plaintiff showed the letter to others and that  de- 
ftwlants knew thnt plaintiff, by renson of his yonth, ant1 fear which the letter 
wonld engender, wonld shorn the letter to others for :~tlvic.e ,I.: :I nnturnl ant1 
probable result of defendants' wrong. Held: The compl:lint s ~fficiently alleges 
that defendants were resl~onsible for the pnblication of the libelons matter 
complained of. Davis c. Rctail A'torcs, %I. 
'$ 13. Verdict and Judgment. 

Yerdict thnt plaintiff was slandered but suffered no sul~stantial damage 
entitles plaintiff to costs. 1Tolfe r .  ~lfontgonlerl~ Ward (4. Co., 295. 
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9 1. Sature and Construction in General. 
Sluns fo r  which creditor must :~cc*olu~t sl~onltl  11e :~ l~l ) l ic t l  to items 11:1rreil 

by s ta tu te  of limitatiorls. Doc 1.. ?'rlr.st Co. .  310. 
!&I. Actions Barred in Ten Years. 
A I ~  actioll on n jndgment 11y ron fws io~ l  is  lot 1)arretl i ~ n t i l  t ~ n  ytb:lrs a f t e r  

i t s  rentlitiol~. ('. S.. 437. Dtrvis 1.. ('oc.li~~trr~i, 630. 

# 3. Accrual of Right of Action. 
:\ (c.:lusc of action t l o c ~  not :Ic4crnr lurtil t11r injured par ty  is  a t  liherty to 

snr ,  and wher t~  :r contr:lct o l~l ignt rs  :I 1):lrty to r(~l)llrcli:~se stock 1111011 tlf~~n:llld 
a f t e r  :I st:itctl ~ ~ c r i o d ,  n cnnsr of acTion t l l r r e o ~ ~  does not accrnc unti l  thc  svller 
has  :I riglit to demand rcpnrchnse and t h r  tlrmnnd made in acwrd :n~ce  thf3rc- 
with is  r e fwed  by the  seller, l , ~ l d l c t t  I . .  .lfn,jor d 1,oomi.s Po., 548. 

9 10. neat11 and drlnlinistration. 
An action agailist a n  : ~ t l ~ n i ~ l i s t r : ~ t o r  OII n s l~ l~rog:~te t l  c1:lim fo r  fnn r r a l  ex- 

ptbnscs and  to  recorer n l (~gacy i s  not w n ~ p l e t ~ ~ l y  I~nrretl  by : ~ u y  s ta tu te  of 
limitations, r\-cn when c81:iim is ]lot filed \ v i t l l i ~ ~  t r e l r e  n ~ o n t h s  f rom ~ ~ o t i ( * e ,  
when plaintiff shows n~ltl istr ib~ltetl  assets of the cst:lte. C. S., 101. .Jtrclcsoil 
I . .  7'11 o1)ttrs. 634. 
# 12a. Part Payment. 

The : lpl~lic;~tion by the payee I x n k  of the  chwkinp deposit of the  gnarantor  
of plynic~ut of t he  note i s  n pa r t  payment repelling the  bar  of the  s tn tn tc  of 
l imit: i t iu~w .ll!i~rd~!j 1..  IJt~~ll,., 276. 

# 1 .  Sature and Grounds of Writ in General. 
1ltri1drc~)r rrs will lie onl j  to  compel tlle performance of a clear legnl duty a t  

the  i i ~ \ t : u ~ c c  of a par ty  hn r ing  :I legal r ight to  dcmantl i t s  perforn1;lllce 
Srli oo1 r)tstrt( t v.  . ~ ! I I I I I U H C ~  ~ ' O I I I I ~ I I ,  213. 

Jfurrdt~nr~rs will lie only to compel the  p ~ r f o r m n n c e  of n legal duty  of 
defendant a t  the  in<tnnc.e of :I pa r ty  hnr ing a clear legal r ight to  dem:md its  
pcrform:~ncr. ant1 n l i r r e  the  p;irty wngh t  to  be coerced ha.; no power or duty 
to pc'rform the  act ,  his tlenmrrer i s  p r o p e r l ~  snstainetl. Itccd z'. Fnrinc r ,  249. 

JIASTER A S D  SERTAST. 

I Y .  Liability for Negligent Injury of Third Y I I .  Workmen's Cornpensntion A c t  
Persons 3 ; .  Kature and Construction of C o m -  

2 0  I,iat,ilit>- of S e r v a n t  pensation Act in Generai 
21. I,ial,ility of Rla-ter 4 2 .  Change of Condit ion and Review of 

a. "Emp1o)ees" u ' i t h in  Meaning of  A~lard by the  Commission 
Rule 41;. The Industrial Commission 

1). ('ourse o f  Eml~lriymcnt. S,.opr of (1. P r o c e d u r e  a n d  Admin l s t r . l t ion  of 
A u t h o r i t y  a n d  Furtheranre of t h e  Act  in General 
Superior's nusinens 4 7 .  Filing of  Claim 

23. segllgence or  n'rongful Ac t  u f  Ser-  5 5 .  Appea l  a n d  Revlev of  Avarc l  
v . in t  c. S o t i c e  :,nil Docket.ng hgpeal 

Y. Yecicrsl E:m~,loyeru' Liability .\vt d .  I I a t t e r s  Ilevie~r-able 
L i .  S i , g i i g e n c c  of Ra i l rua<l  Eniploi-er 

a 20. Liability of Scrvwnt for Injuries to Third Persons. 
' l l t ,  oniission of nn m l p l o y t ~ .  \vllilts :~cTing in  the  scope of his employmcwt, 

to p ~ r f o r m  a le,g:~l tlntg o\\-ccl to n th i rd  pcrson, ordi i~nr i ly  ilnposes liabilitj- 
o11 the  c,nll)loyee :IS ~ ( ~ 1 1  :IS thc employer. P ~ C L . ( ' I I ~ C V  1%. G r o w r ,  24-10, 
8 21.. "~;inployt~es" \Vithin Meaning of Rule. 

A ci~lnp:~ny operating :I union st:ition nndcr contmct  nit11 several railroad 
conl1)anic.s :~n t l  l ~ r r n i i t t i ~ ~ g  "red cap" porters to c:~ll  trains nntl direct pnsscn- 
gers for  tips, Inny uot esca11c l i :~ l~i l i ty  for  acts of the  porters in the scope of 
tlit,ir app:1rnlt ;~nt l ior i ty  on the  gronntl tha t  tlwy a r c  rolmitcers, since thc 
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JIASTER A S D  SERVANT--Coi~tin~rcd. 
station comp;~ny uses sllcli porters to t l i s r l~ :~rge  i t s  contrncl-unl ol~ligntions to  
thc~ r:~ilroad cmnpmiies ant1 their  pnsswgcirs. C'olr 7.. R. R , Xl. 
# 211). Course  of Employmen t ,  Scope of Author i ty ,  ansd F u r t h e r a n c e  of 

Supr r io r ' s  Business.  (Of  dr iver  of employer ' s  c a r  see  Auto-  
mobiles § 24b ;  of agen t s  see  Pr incipal  and Agxnt § 7 . )  

.I 1n:lstrr o r  principal is  l iablr  fo r  tor ts  c-omniittetl 1)y hi!; serl-nnt or agent 
in the scope of his eml~loyment nntl in f i~ r th r rnnce  of the  srlperior's l)iisintw, 
or wl~icli  a r c  :iutliorizctl o r  rntifietl 1)y t h c  snlwrior. bnt t l ~ e  ninstt'r or prin- 
c ip :~l  is i ~ n t  1inl)le to third ptlrsolls for  wrongful a ~ t s  of the  servant or :igent 
committed o~ltsi t le the  lrgit imate scope of the  crnylngmmt : i ~ ~ t l  without sprcaific 
: ~ n t l ~ o r i t y  f rom o r  ratificntion by tlie s ~ ~ p c ~ r i o r .  I'r~t.rinlr 1.. Jffq. C'o.. 7. 

El-i~lrnc-e tlint n stntion company pcrniittetl 11ortcrs to work ltpon the  prc>m- 
ises for  tips. :\lit1 tlint t he  porters rnstnmnrily cnllrtl trnins and directed 1x1s- 
sengers to  ant1 f rom thei r  trnins,  nntl t ha t  a porter v l io  hn11 calletl plaintiff's 
t ra in  instrnctetl plaintiff t11nt her  t ra in  wns st:~ntling on $1 certain traclr. 
is lir'ltl suffiricwt to  be snbmittetl to tlie jnrp  (111 tlic qncsticln of w h e t l ~ r r  t he  
portcr was  acting within the  nppnwnt  s c~ )pc  of his :lntliority in gil-ing the  
instrnrt ion.  Colv 1.. R. A., 591. 

1)onbt a s  to whether n serl-nnt \v ;~s  acting within tlic scope of his :inthority 
will he rrsolved in favor of tlie person injured 1)s t he  serv:~nt's ac t ,  so a s  to  
reqnire snhmission of the  qncstinn to the  jnry, since the  master  pllts t 1 1 ~  
s c r v m t  in n ~ o s i t i o n  to  (lo the  act .  Ih id .  

I n  th is  action t o  recover for  nn nssnl~lt .  defrntlnnt employers' motions to 
no11s11it lrrltl properly granted fo r  tha t  the  evitlenee tlisclose8,1 thnt  the  wrong- 
(low wns not nlxmt the  rniployrrs' Imsincss nnd was  not ~ c t i n g  ~ v i t l l i ~ i  t he  
scope of his employnirnt in ni:11ii11g tlie nssnnlt. Siifith 2 . .  C'.cthc?/. 747. 
33. Seg l igen re  o r  Wrongfu l  A r t  of Servant .  
Tile eritlrnc3c' trntlrtl to show thnt  two trnins n-ore s t a~ id ing  in n ~li i ion 

stntion, thnt  the war l~ ing  of "all n1)onrtl" had Iwen given fo r  onr  of them. 
tha t  :I "red cap" porter st:r~ltling in t he  stntion licnrd the  ~sigiinls and linew 
thirt tlic trnin nttcwlnnts hat1 lm~r t l r t l  t he  t ra in ,  ant1 thnt  it \vns espect rd  to  
s t a r t  monientilrily, tlint p l a i ~ ~ t i f f .  cmning into the  station : ~ f t r r  the  s tar t ing  
s i g ~ ~ a l s  hat1 been given with n ticlirt f o r  tlie t ra in  not tlien rencly to  s tar t .  wns 
t~rroneonsly instnictrt l  by the  porter tlint t he  other trnin W,IS hers, ant1 tha t  
:rs she nttemptrd t o  bonrd t h e  other t ra in ,  i t  s tnrtcd mid threw her ,  to  he r  
injury.  H(!ltl: The  evitlcnce permits the  infrrmc.:~ tha t  t he  porter. with 
knowlt~lge  of tlie vircnnistnncw. slioi~ltl have foreseen tha t  iiijnry might result  
to  plaintiff. :~nt l  the  q l~es t ion  of wlit~ther his f:lilnrc to warti plaintiff of t he  
tl:~ngc'r was  the  prosimntc cnnse of plaintiff's illjury is  for  the  jnry  11nder the  
evitlrnce. Colr 1.. R. R., GD1. 
# 37. Seg l igence  of Ra i l road  Employer .  

1Svitlenc.e t ha t  a n  esprrieucwl fireninn left tht. cnginr t o  p~ \ r fo rm his  dnties 
in interstnte conimrrce wliilr tlir e ~ ~ g i n r  \v:ls stantling on :I t rw t l e  over n creek. 
nntl fell nntl n:is tlronnrtl. is hcZlti not to tlischse negligence ('11 the  pa r t  of t he  
r:lilrond compallg o r  the  engineer, and their  motions to n o i i s ~ ~ i t  were properly 
grnntetl. I I o ~ c r l l  1'. R. R.. 207. 
# 37. S a t u r v  a n d  Const rnct ion  of Compensat ion  Act in General .  

Under the  \ Y o r l ~ n i t ~ ~ ~ ' s  ~ompcwsa t ion  Act tl~t. emploger, in csc1i:inge fo r  
osc.lusil-(~ ant1 limitctl l i ; ~ l ) i l i t ~  i~nt lcr  t l ~ t  act. S. C. Code. 8081 ( r i .  consents 
to p :~y  clainir \ l - l ~ ~ r c ~  1 1 0  1i;ll)ility csistctl Iwforr, :~n t l  the  employee, in re turn  
for  (a~rt:!intg an(1 c~l (xr i tg  in o1)taining tlie conip~nsnt ion  provided in tlie act. 
consenrs to  g i r e  u p  t r ia l  by jnry and t h r  possibility of n 1:1r$:er recol-ery, and  
the t1c.t s l ~ o ~ ~ l t l  I I O  n t l i n i~~ i s t t~ rcd  1)y the  I i~ t lns t r ia l  ( 'omniissio~l to  t he  end t h a t  
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both the  employer and  employee. in view of their  mutn:ll concessions, shall  
receive the  Iwnefits and  enjoy the  protection of t he  act. ll 'inxlo~c~ v. Corolina 
Confcrence Assn., 571. 

3 42. Change  of Condi t ion  a n d  Review of Award  by t h e  Commission.  
( ' o n s t > ~ ~ t  :\\v:~rtl :~cc'epteiI in full  s r t t l emmt  of claim hold to  ba r  petition fo r  

review of award  fo r  (.hanged c o ~ ~ d i t i o n .  .lIor(/rrn v. Forirood. 600. 
46d. P r o c e d u r e  a n d  Adminis t ra t ion  of t h e  Act i n  General .  
T h e  Inclnstrinl C'onimission has  po\rcxr to  make rnlcs governing the  adminis- 

trat ion of the  ('ompensation Act. and  to construe :rnd apply i t s  n ~ l e s .  Com- 
p e ~ ~ s a t i o n  Act. section 54. IITirrt~lo~c. 1.. ('nrolinn ('onfr'rr'~rr.r .4ssn., 551. 
3 47. F i l i ng  of Claim. 

The  provision of the  Compensation Aict, N. C. Code. 8081 ( f f ) ,  t h a t  claim fo r  
compensation mllst he filed with the  ('onimission within one year  from the  
accident is  :I condition precedent to the  right of compensation nnd not n 
st:ltntr of limit:ltion, :lnd where c.laim hns not I)een filed or t h ~  ('(om~nission 
1 ~ 1 s  not ;~cqniretl  jliristliction withill the one-y(wr 1)rriod. the  right to com- 
pensation i s  ba r r td .  TI-inslo~(' 7.. Cui.olinf~ C ' o i ~ f ~ i ~ ~ n c ( '  .ISSII..  571. 
C, 55c. S o t i c e  a n d  Docket ing  Appeal. 

l3ithc.r 1):rrty may appei~l  from the ;r\vnrd of the  Intl~istrinl  Commission 
within th i r ty  days f rom the  t l :~ t r  of the  :~\i-:~rcl o r  within th i r ty  (lays from the  
receipt of notic2e of the  nna r t l  I,$ rrgistt.red mail, mid where npprllnnt calisrs 
notice of :~pl,e:rl to he served on the  adverse parties within t he  thirty-day 
period. the  noticar : I I I ( ~  service : I ~ P  snfficlie11t. S. C. Code. 8081 ( p p p ) .  Ti7iii~!~1l' 
2.. Cnrolinfl Confr~rc~nrc .4ss)1.. >TI. 

An nype;rl f rom all award  of the  I ~ ~ t l n s t r i : ~ l  Commission may he tlorlreted in 
the Superior C o l ~ r t  a t  any  ti~nrb Iwforft o r  tlnring the  n e s t  ensning regular 
tern] of the  Sl~per ior  Court. Ihitl. 

S ta tn tory  provisions with respect to :~ l )p rn l s  from judgments of justices of 
t h r  1w:lce (lo not contrnl : r ~ p e i ~ l s  from ;r\r;lrds of t he  Intlnstri :~l  ('ornnlission. 
Illid. 
# 55d. Mat te r s  Reviewable.  

The  co~istrnction m ~ d  app1ic:ltion of rules of administration of the  Compen- 
sation Art,  duly mnde :nld prornr~lg:~tcvl hy the Intlnstrinl (-'ommission in 
~)rocwtli l~g.s k f o r e  i t ,  ordillarily artL fillnl ill111 (.onc111si~e and  nnt slihject to  
review hy the  courts on appeal. I17in.slo~c 1.. ( 'tcr~olii~t~ P o r ~ f t ~ r ~ . n c ~  .Isan.. 571. 

T ~ P  fintlings of fact  1)y the I l~ t lns t r in l  ('ommission ill :I procrctlii~g before 
it a r e  filial ;md conclnsire OII : ~ ~ p e n l  1rhe11 snpported hy eridcncr,  the  review 
1)s the  Snperior ('orrrt Iwing limited to nl:tttcw of 1:lw : i ~ q ~ e ; t r i n ~ :  ill the r ( w r d  
:IS wrtified l ) ~  the  Commission. Com~)ens:i t io~l Art ,  section 60. Ibi t l .  

The t)vidence tclltled to s h o n  tli:rt the  c .n~ l ) loy t~  did not g i n x  notice of the  
:rccident to t h t ~  i ~ ~ s l ~ r n n c r  c ~ ~ r r i t ~ r  i u ~ t i l  more ~ I I : I I I  ( -~lt '~-i~n n i o ~ ~ t h s  a f t ~ r  i t s  
oc.c8rirrence. t ha t  the  insnr :~nc~r  carr ier  (lit1 not t r a ~ ~ s m i t  said notice to  the  
In(111sirial ( ' o n ~ m i s s i o ~ ~  1111til more than  :I year : ~ f t o r  tht, ;t(.(.i~le~it. : I I I ~  t ha t  
rlniln for  c~o~l l l )c~l~s : r t io~~ n-;~s ]lot filc~l with the Pommissio~t 1)s 111~ ern1)loyc~e 
ruitil some eig1itrc.11 months ; if trr  the  ;~c.citlent. The ('ommission foluld a s  
f ; ~ ~ . t s  t11:lt the  pro(wv1ing W:IS [lot I ~ P ~ I I I I  1101. (.l:tinl for  ( ~ O I I I ~ ~ ( ~ I ~ ~ ; ~ ~ ~ O I I  file11 
i t i  the I - I  p i  s t r i l l  I t i  T .  S . o t  0 ( 1 .  0 1 1  

:ipp(~:ll. the S~i lwrinr  ( 'onrt  ~ n o ~ l i f i t d  t h ~  ti~i(lings : ~ n d  c o i ~ c I ~ ~ ( l ( ~ l  :IS a matter  of 
h n .  th;tt tht. Aling of notice with t11v i~lsnr;l~lcc, cnrricr,  lurtler the  rnles of tllr 
~o rn rn i s s io~ l ,  c~)nstilntc,tl filiug t)f the, c.l;ri~n with the‘ Vo~r~niission. Hcltl: 1 ' 1 1 ~  
S t~lwrior  (.'onrt W:IS wiihont : ~ ~ ~ t I i o ~ , i t y  to ~no(lify o r  (.11:111ge the  f i ~ ~ d i n g s  of fac t  
of tlle ( 'on~miss io l~ .  tht, i .~:~lstrr~c' t ion ;:11t1 :~ppl ic ;~t ion  of rn lw  of ; ~ t l ~ n i n i s t r n t i o ~ ~  
l)y tllr ( 'o~i l~i~isuio l~  11vi11g ~ r i l i n ; ~ r i l y  (w11(.111sive. IAitl. 
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MONEY RECEIVED.  

§ 1. Nature and Essentials of Right of Action. 
An action for  money had and received may be maintained whenever defend- 

a n t  has  money in his hands  which belongs to plaintiff, and  which in equity 
and good conscience he ought to pay plaintiff, the money belonging to plaintiff 
having been secured hy defendant withont plaintiff's consent, or, if with his 
consent, without consideration. Ti'ilson n. Lec, 434. 
8 2. Pleadings and Evidence. 

Plaintiff alleged and  offered supporting evidence that  he had paid defend- 
an t s  a certain sum npon a modified agreement I)etn.ren pla ntiff and defend- 
an t s  that  defendants would recall an  execution issned againqt plaintiff's fa ther ,  
tha t  unknown to  plaintiff the  land had been sold under the  execution a t  the  
time the  money was  paid, and the  land bonght in by defendants, tha t  plaintiff 
paid the  money in reliance on the  prior agreement for  the  recall of the execu- 
tion. and tha t  the  re turn  of the  money had I)een demnntlvd nnd had heen 
refused. Held: The action was  for  money had and receivec, plaintiff having 
received no consideration for  the money paid o w r .  and plaintiff having waived 
a l l  other causes of action. and plaintiff's evidence, if believed by the  jury,  
tvonld entit le plaintiff to recover, and the granting of defe~tdants '  motion to  
nonsuit was  error.  Wilson v. Lcc. 434. 

MONOPOLIES. 

§ 3. Rights and Remedies of Individuals. 
Plaintiffs, carriers hp trnck, instituted this nction allegin: t ha t  defendant 

railroad companies, pursuant to a n  agreement and  conspirac'y between them, 
had reduced rates for t r i~uspor t ing gasoline and kerosene, betneen certain 
points in the State. intending later to restore them a f t e r  coml~etition had been 
removed, and charged lower rates to certain points in the Slate,  where there 
wnr competition, than to other point<. without wfic ient  recson, with in tent  
to in jure  plaintiffq. 1)t~frntlants t l e r n ~ ~ r r r d  on the ground tha t  the alleged 
acts wf%re criminal offense< which eonltl 1)e inquired into only by prosecution 
hg the  Attorney-General. Held: Tlie right of action for damages is  espressly 
conferred by C. S.. 2574, and  defendants' t l t>mr~rrr r  \vn< properly overruled. 
Rriwctt  1%.  R. R., 474. 

An individual suing for  damages cnuwd hp alleged monopolistic acts of 
defendants. C. S., 2563, 23'74. must show a cnsnal relation between the  alleged 
violation of the monopoly s ta tu te  and the injury,  but where plaintiffs alleged 
11nlamf111 acts in violation of the  monopoly stntnte and illjury resulting to 
them a s  a proximate cause of such ar ts ,  defendants' contention that  the  in jury  
is danznum absquc ilijttria i s  untenable. Notor  Scrricc 1-. R. R.. 210 S. C., 36, 
distinguished in that  that  action was  for  an  injunction and based npon the 
Public Utilities Act, wliile this is  a n  nction for damlges  ~ e s u l t i n g  from a 
r i o l a t i o ~ ~  of the s ta tu te  agninst monoplies and trusts. C. S., 2574. I b i d .  

MORTGAGES. 

111. Construction and Operation 
13. Appoin tment  a n d  Tenure of  Trus tee  

13. S u b s t i t u t e  Trusters 
I V .  Estates, Rights and Duties of Parties 

to the Instrument 
1,. Alortgagees and Cestui Q u e  Trustents 

VIII. Foreclosure 
30. Right t o  Foreclose a n d  Defenses 

a. I n  Genera l  
h. Receivership Pending Foreclosure 

31. Foreclosure by Act ion  
C. Pleadings 

3 7 .  Disposition of Proceeds of  Sale 
39. Attack of Forecloslre 

C. Waiver of Rigi-t t o  Attack Fore-  
closure and Estoppel 

e .  A c t i o n s  for  D a m a g e s  
g. Purchasers frclm Purchaser at 

Foreclosure Salr 
4 2 .  Titlt: of Purchaser  
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5 13b. Substitute Trustees. 
A trustee, duly substituted for the original trustee nnder the provisions of 

the deed of trnst and the statute, may esecnte deed to the purchaser a t  a sale 
duly condncted by the original trustee. S. C .  Code. 2583 (11). Pendergras t  
v. X o r t g a g e  C'o., 126. 

Judgment appointing a snbstitute trnstee entered less than ten days after 
service of summons npon the trnstor is irregular, (1. S . .  723,  hut not void, and 
such irregularity will not snpport an action. instituted some four years after 
such substitntion, to set e side the foreclosure sale coniinrted by the substitute 
trustee. the trustor's rcmcdy to correct such irregnlnrity being by motion in 
the cause and the right to complain being hnrred by laches. Sail c. JfcC0ll-  
rtcll ,  255. 
8 17. Mortgagees and  Crstuis Que Trustents.  

T,egnl title to mortgaged lands. for the pnrposcs of srcurity, is wsted in the 
mortgage. and in the nhsellce of an  agreement to the contrary, cert:iinly after 
default. the nrortgngee is entitletl to enter and hold thr  land nntil redeemed 
in order to protect his sccnrity. :1nd to this end he may m;rintain an  action in 
ejectmrnt, even against the mortgngor. or an action i11 trespass qitnrc c7t11~slrm 
ft-rgit against anyone tortionsly injuring the land. or file snit in equity to 
restrain waste, such rights of action being based upon the mortgagee's interest 
in the land. H n 7 i k  c. .Jo~ic,s. 317. 

# 30.. Right to  Foreclose a n d  Defenses jn GmrraI .  
hl1eg:rtions of answer that mortgnge was execntctl to :\void foreclosnre of 

another mortgage hr7d properly stricken out. Ius .  Co. 1.. Si?lflthr.rs. 373. 
Where :a party linhle for n deht scv'nretl 11y a clred of trlist enters into a 

consent jndgmt~nt with the w s t u i  by \~hic.h he is giren a cert:rin length of time 
to put the Inan in good standing and in consideration of indnlgences, agrees 
not to again restrain foreclos~lre if he shonltl fnil to n~;rl;e the payments called 
for ill the ngrrrlnrnt. Ire is honnd by Iris ngreenlrnt. :111d jlidgment denying 
him any fnrtlicr rrstr;lining ortlcr after tlrc expiration of t h ~  time agreed 
without performnnce oil his part is without error. S ~ r t t o n  v. Batik. 4-18, 

3 3011. Gce ivcrsh ip  Pending Foreclosure. 
C'ross action for damages for wrongfnl ;~ppoiritme~rt of receiver may not he 

yet I I ~  in  nction to foreclose. I i ts ,  Po.  I . .  S I N ~ I ~ ~ I P ~ S ,  373. 

31c. Pleadings and Evidence. 
After the execution of thf rnortgng~ in question. the mortgagor conreyed 

ml easemelit o\-cr the lnntl givi~rg defrrldant caorpor;~tio~~s the right to pond 
water thcreon. After c lefa~~lt ,  mortgagee institntctl this suit to foreclose the 
mortgage and to recover fro111 (1efe11d;lnt corporations damages resnlting to 
the Innd from the ponding of water thoreon. IlcTtl: The actions against 
t1efel1tl:tnt cwrpor:ltions for tortions injury to the land conltl he maintained by 
plaintiff after default hut prior to forei3losnrr. :in(l thr  c : l ~ l s ~  of :retion aj~ilinst 
t h n n  was properly joinrtl with the snit :~g ;~ ins t  mortg:~,qor for foreclosnre. 
Rnuk 1. .  .Joirc.s. 317. 
# 37. Disposition of Proceeds of Sale. 

P la i~~t i f f ,  t h ( ~  r c s t ~ t i  cllfc tr lrs t .  institntrtl this a c t i o ~ ~  ngainst the trnstt,?. con- 
tending that thr  triistcr hat1 foreclosed the deed of trnst ant1 hntl failed to 
apply the proceeds of the sale to the s:~tisfnction of thc  not^ secured by the 
i~istrnnirnt.  II(,Td: Plaintiff's action is for an ncconnting of the proccxds of 
sill(,. and not an n c t i o ~ ~  on the note. :ind tlefrntlnnt's co~itentiorl that plnintiff 
co~ilcl not rnair~tain the :retion n-ithont i~ltrodncing the note ant1 deed of trust 
in evitleuw is nnten;ll)le. (:ahtr!jrril 1. .  11-11 itch ~ t . s t ,  280. 
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MORTGAGES--Cow tin rrctl. 
§ 30c. Waiver of Right to Attark Foreclosure and Estoppel. 

Upon advertisement of the property for  sale nnder the terms of the deed of 
t rus t  securing the  note in defanlt. trustor requested and wr s granted forbear- 
ance. Upon a second advertisement, more than  nine years thrrenfter,  trnhtor 
instituted this action to restrain foreclosnre on the gronntl t l ~ t  his brother, 
mho had (lied subsequent to  the  first advertisement of the property, 11nd 
executed the note and deed of t rus t  in trustor 's  name witl iol~t authority.  
H c l d :  Trnstor i s  estopped hy his silence when he requested ant1 nccaepted 
intlulgence with knowledge of all  the  facts a t  the time his brother n n s  living 
and the  note was  not barred by the s ta tu te  of limitations. from asserting the  
alleged nnanthorized esccntion of the  i n s t r ~ ~ m e n t s  by his brother. JicSccl /~  
tl. W a l t o s .  112. 

Where,ilfter the foreclosure of a deed of trust ,  the trnst'sr leases the land 
from the ccstrri, wllo purchased same a t  the s:lle, and therclafter judgment i s  
enterctl, ~ulappenled from, ordering the t r ~ ~ s t o r  to snrr rnder  possession, the  
trnstor is  estopped from attacking the validity of the sale on the  ground tha t  
i t  was ronducted by a n  agent of the ccstfri, both hy the lease and the  judg- 
ment, Btrttli 1.. Hnrdlt .  460. 

39e, Actions for Damages. 
Evidence that  a f t e r  substantial  payment of the debt secnred by the deed of 

t rus t ,  the ccxtrti tool< possrssion of the  property and collected the rents and 
profits, with :~llrgation that  the  rent^ were sufficient to pay I he bnlmirr of the 
deht. and a demand for  an  :~ccounting, i s  hcZl(7 s~~fficient to o ~ e r r u l e  the  ccstor'a 
motion to nonsuit in the t r n ~ t o r ' u  action for tl:~mnjie\ for wrc~ngfnl foreclosure, 
although the intervention of the rights of innocent p n r e h : ~ s ~ ~ r s  for r ; ~ l n e  p r r -  
cludes t rus tor  from setting aside the foreclosure. Bn~ t tho . , ?~  r t r  i.. Rnlll.. 65. 
3 39g. Purchasers from Purrhaser at Foreclosure Sale. 

The c*omplaint. :IS :~mentletl. i111egrtl in snbstance that  I-11th property w a s  
bougl~t  ilt the foreclos~ue snle hy t h r  secretary and t r cws~~r r l '  of the corporate 
mortgagee t~c'ting in snch cnpnc.ity ;IS an  n g w t  of the  mortgagee, that  he  
shortly thereafter conreyet1 to the mortgnprt>. c o ~ ~ s t i t ~ ~ t i n g  in effect :I pnrchase 
of the property by the  corpornte mortgagee a t  i t s  o\v11 s ;~ le ,  ;111d that  t1efwd:lnt 
purchasers took deed directly from 1-he c'orpor:1tr mortg:~gtbe wit11 :I rc~citetl 
consideration of ten t1oll:lrs nntl ot11t.r r : l l ~ ~ ; r l ~ l r  consit1rr;rtions. :111tl t l ~ t  tlr- 
fend:lnt pnrrhilsc>rs took wit11 rsprc'ss or inlplietl lino\vl(~tlgr of the facts. since 
tlie facts wr re  mnttcrs of public record. Bclrl: 1)efcntlnnt pnrc81msers' de- 
murrer  to the (wnp l ;~ in t  shonld have 11een overruled. since thtl compl;~int i s  ]lot 
wholly insufficient to allege a cnnse of action agninst the111 to set aside their  
decltl, lenving t h t ~  qnestion of whethrr  plaintiffs can es ta l ) l i~ l i  the  allegiitions 
witll competent proof to I>(' tlt~termi~lecl OII  the trial. C'o~rrrc,il r .  Bn,ili, 262. 

3 42. Title of Purchaser .  
The on.nprs of ;I bn i l t l i~~g  ewc.ntotl :I tlertl of trnst  (111 same. "together \vith 

a l l  rnginrs,  lwilrrs. . . . ill1 ht~nrinp n1)p:lr:ltns. . . . and :111 f is turrs  
of every tlrscril,tion 1)rlonping to tho mortp:~pc~rs." Tlltw:~ftt 'r :I lessee of tlic 
rcXstttis bonght and installed :III Iron l"irtm:~n Stolicr for  use in connec t io~~  \vith 
the henting p1:tnt. Tht> tlertl of t rns t  w:ls forec210setl, thtb property being 
(1escril)etl in tlw i(ltwti(.i~l terms ~ ~ s e d  in the tlced of trnst .  I t  n.ils fonnd a s  a 
fact tllnt the s t o l r ~ r  \\.;IS comglt~tc in itself ant1 c o ~ ~ l t l  lw rerno~ed without 
injury to the frt~t~lioltl. ; I I I ( I  pli~intiff 11nr(.11:1s(>r i ~ l ~ i ~ n d o ~ ~ ~ d  all:: contention that  
i t  \v:ls ;I tistnre. II('lr1: Siucc tllc stoltc~r WIIS  ucbt c o ~ r w t l  by tht. deed of t r ~ ~ s t  
:llld w:ls 11ot :~tfixotl to the. rc':~lty, tl~c, I twoc~ ih t '~ititl(>tl to rrrno\-ti sanw ;IS 

against the grillltec of tlie l)nrrli:~st>r : ~ t  tht, s : ~ l ( ~ .  Ilor is tl~c, l w w e  estopl~etl to 
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abwrt  i t s  claim by failing to asser t  title a t  the  sale ant1 gixe notice of i t s  
claim, since 0111~ property "belonging to said mortgagors" was  sold nnder the  
foreclosure, and  since i t  wa.: fo l~nt l  ;IS a fac t  t ha t  no officer o r  agent of t he  
lessee m:~ile any  representation in regard to the orvnership of the  stoker. 
Dcwelopnwtct Co. c. Bo)l Jlarrlrc,  272. 

Pnrchaser  a t  foreclosure takes  title free from restriction\ ~ ~ l n c e t l  on prop- 
e r ty  subsequent to mortgage. Z1).lfst Po. 2.. Fos t r r ,  331. 

1 V .  Torts of .\lunivil)al Corlwnttions \ 111. I'ublir Irnpr~~vrments 
1 2 .  Exercise of Governmental a n d  ('orpo- 30. Power t o  Malie Improvernrnts 

rate Powers 33.  Val id i ty ,  Apyeal,  and Attack of As- 
1 4 .  Defects or  Obstructions i n  Streets or  seasmen ts 

Sidewitlks X. Fiscal Management and Debt 
1 7 .  Condi t ion  a n d  Use of I 'ublic l :u i l<l -  4 2  1,evy an<l ('olltction of Taxes 

ings or o t h e r  I 'ubl c Plat'es 4 3  Appl ica t ion  o f  K e \ e n n e  

# 12. Exerc ise  of Governmenta l  a n d  Corpora te  Powers .  
A mlinicipnlitg i s  not necessarily rrl irwct of l i :~l~il i t j-  a s  n n ~ n t t c r  of law fo r  

negligence proximately cansing in jury  in the  mni11tenanc.r of a pnhlic park,  
c3rc.n if the  nmintenmlcr of the  pnrk Iw a gorcrnmcntnl fnnction. l r h i f c  0. 
C'llil rlot tc, 3 86. 

A munic'ip:llity cannot aroitl li;ll)ility for  injnries snfft~retl by :I c.ntltly on i t s  
mnnicipnl golf course, a s  a rwn l t  of i t s  ncylig:'cl~t f : l i l ~ ~ r ( ~  to rx (~ r r i so  rw~sonn l~ le  
mrt. f o r  his safety. on thc~ grolultl thnt i t  owl~ctl  :rntl olwr:ltrtl the  golf course 
in thc  exercise of a gorenimt~nta l  function. I,nlc.c7 I - .  Girstoilitr. 564. 
# 14. Defects o r  Ob~st ruct ions  i n  S t r ee t s  o r  Siclewalks. 

I n  th is  action ng;~inst  ;I milnicipality to recover for  injuries s11st:linctl 1)y 
plaintiff in :I fal l  canscd by n clefcctirc cwi~dition in :I sidt~\rnlk.  dcfcndnnt 
elicited on cross-erarnin:~tion of phint i f f ' s  witllcsses eritlt>nce tha t  the  tlcfect 
col~ltl 11v seen from thc  s t r w t  \rliile ritling in a n  nntomobi l~ .  and tha t  n person 
col~ld  step o r c r  t he  defrctivc~ place. P1;tintiff introtli~cwl eritlcncnr thnt thf: 
(1pfec.t c*onltl not h a r e  heen sc~,n  by he r  in HIP (lark. IZc31tl: The eritlrnc2t~ was  
snfficiently eqnirocnl ant1 contrndictory to  rcqnire tht. siil~mission of a n  issrlr 
of o t r i 1 1 1 t o r  e l i g ~ t  to I j .  . I  bslrcr 1 . .  Knlcigh. .Xi. 

In  th is  :rrtion ng:rinst :I m1111ic.il):llity to rcr~,vc,r for  iujruit>s snst:li~letl by 
111ai11tiff in :I fi11I. on :I (I21rk night. ov(*r t irnl~(,rs ( ~ t i s t r ~ ~ c t i ~ ~ g  :l si(lc~1w11; of t l l ~ ~  
town, thc. critlc%cr thnt  the  to \v i~  llntl l,l:~c'c~l t l ~ c  timl)rr.: therc~ in \\--c,rkillg i t s  
;~tlj:ic.ent s t r c ~ t .  il~itl t1i:it tlic. timl,vrs 11:rtl I I ( Y , I I  ill snc~h tlnngcrolls positioii for  
:I length of t imc~ sr~ffic'ic~i~t to  girts tl~cb to\\-ll in~plicltl 11otiec t l i r ~ ~ c o f ,  i s  11c'ltl 
sufi(,i(wt to I I P  s ~ ~ l ~ n i i t t o ( l  to tli? j111.y. :III(I ( l v f t ~ i ~ ( l ; ~ i ~ t  to\\-11's nlotio11 t o  11ons11it 
011 thrb groiuitl t11:lt the  f ~ r i t l r n i ~ c ~  ilitl not shon- tha t  i t  11:ltl c,itllcsr :rc8t~i:il o r  
inl!~liwl ~io t ice  of thc  ~~o11(1itio11 n' :~s l~ro])t,rly r(,fns(l(l. 11~~1111(111i 1,. V l ~ ; t ( ~ f ~ i l l ( ~ .  
f i l  S. 

8 17. ('ontlition a n d  17s(' of I'iiblic liuildings o r  O t lwr  l'ublir 1'lnrf.s. 
The (~vi(lol~(.c t(~ntl(v1 t i 1  s I~o \ r  thilt l ) l :~ i i~ t i f f ' s  inttbstnte was  f;rt:llly illjnred in 

:I  f :~ l l  from :I s \vi~rg ill :I ~nl~l~i( . i l) : l l  1~11.k. tha t  i~lt(%t:l tc :111(l ;I c o n ~ p i ~ ~ ~ i o n  \vvrt' 
s t : ~ ~ ~ i l i i ~ g  (111 t 1 1 ~  of t h ~  s n ' i ~ ~ g  "prm11ing.'' so tllat this s~vi11g \v:l? (.:111se(l 
to  mo\-1- r:lpitlly f rom sitle to  sitlv. t ha t  tho s\villg \v :~s  so ( . o ~ ~ s l r ~ l ( ~ t o ~ l  t11;lt the, 
lillks ill t l ~ v  (.haill n e r ?  l o o o  : I I I ~  \\-o111(1 slil) :ill(l (~111s~~ 111is \\vii~g- lo j(ll'li 
~ I I C ~ I I  t11(~ w a t  11:1(l w:~cIie(l t h ~  111axin11~1n heigl~t  0 1 1  (?IVII si(1e. ; I I I I I  t11;lt vliilo 
I i ~ i ~  t t t  I t 1 1 1 v 1  or I t 1 1 f  to I f 1 1 1  i ~ .  / I (  I d :  
'l'ht. t~vitlol~c.r fails  to shon' wlic~!l~cr iilt('st:!tv's fill1 --:I,< thc. rchs~~lt of' :I j(>rl; 
ra~ihc~tl 1by th r  slil)pilig of the, c.lr:lii~ of thi. s\vil~g. o r  W;IS tht. r(.s111t of some 
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innd\ertence on the  pa r t  of intestntc o r  her  companion, a n d  defendant munici- 
pality's motion to  nonsuit was  properly granted,  qirice t he  cause of the  f a t a l  
accident i s  n mat ter  of conjtWnrr on the  evidence. ST'l~itc 3. Chn~.lottc>, 1SG. 

A oaddy on n mmiicipnl golf collrse, offering his service.. to tlie players on 
the  course, is  a t  least  a n  inri tee.  n n d  the  city is  liable fol injuries resulting 
f rom i t s  fa i lure  t o  exercise reawn:lble care  for  his snfety in maintaining n 
defective bridge across n creek on the  course. Lozcc 1..  Gastoilia. 564. 
§ 30. P o w e r  t o  M a k e  I n ~ p r o v e n ~ e n t s .  

Since C. S.. 2701. empowers n city to p ~ ~ r c l i a s e  lantl fo r  r \ t : lhli~li ing o r  
widening necessnry streets ei ther "within o r  outside the  city," rnld to  co~i t ro l  
and  nlannge same, a city acqnirin:: hy tledication n qtreet lying just outside i t s  
l imits ant1 connected with the  streets n i t h i n  i t s  li111its. Iins the  power to Drive 
snc81i s t r w t  so acqnirctl by it. nntl i t s  pa l ing  of' t he  ctreet upon petition of the  
owners o r  ahntt ing property i s  not lrltrfr rrrcn the  city. H ~ q h  Point a. Clark, 
607. 

33. Validity,  Appc,al, a n d  At t ack  of dsscssments .  
The owners of lnntl. in tlereloping same for  residential purposes, plotted 

s t ree ts  for  thc  tlcrclopnlmt and  tlrtlicnted them to  the  city, filed petition fo r  
improvement of the  strects wit11 to ta l  cost to  be assessed against  tlie nbutt ing 
property, antl in  groreetl i l~gs ill snl?stanti:ll conformity with C. S., ch. .76, 
Art .  !), the  city Ieriecl :issc~sslnents antl made the improrrmtwts.  T h r  onnc,rs 
listc'tl t l ~ c  lnntl for  tnsa t ion  I)$ t he  city, (lid not : ~ p p c ~ ~ l  from contirnintion of 
tlie nhsesslnent roltl, nntl hotli the  o\rucrs ant1 the  city t l longl~t  t he  land l ay  
n i t l ~ i u  the city limits, n11ti1 n sllrvc'y some y c ~ l r s  xf tcr  the  confirmation of t he  
:lsswslnt\~lt role tliscloscvl t11:lt one of t l ~ c  strct,ts ran o l ~ t s i i e  of nntl par :~l l r l  
to  tlrcx vity limits. flr'ltl: T h r  owners of tht, lnntl. I)g petitioning for  t he  in]- 
prorcninl t s  nil11 : ~ c w p t i n g  the  brnefits t1ierc~)f :Ire rstoppetl to  deny the  validity 
of the asscsslnonts, tlrc- par ing  of the  s t r rc t  ol~tsi t le the city l imits ]lot \wing 
ultra z ' i ~ ~ s  the  city. Jli,qlr Poiltt 1'. C7a1.1;. GO7.  
12. Levy a n d  Collection of T a w s .  (Const i tu t ional  r equ i r emen t s  a n d  

res t r ic t ions  s ee  Taxat ion . )  
S ta tu te  prohibiting m1uiicsip;ll pc*tltllt~rs' t : lr  lir21tl not to p r e c l n d ~  ~ i i ~ l i ~ i c i l ) i ~ l  

privilege t n s  11po11 1):ll;rric's. S.  1.. I<vi(Igri~s. 237. 

5 43. Application of Rcvcnur .  
The purc1i:lsv of 1:lntls by r l  city for  n mt~niciynl nirport  i s  for  ;I l>nl)lic pllr- 

~ ) n s ( ~ .  ('11. ST. l'nl~lic. I,:~\rs of l!X!l. :lnd \\-lit.rc n city has  mntlt~ s11c.11 1111rc~l1nsr 
froni s11q11lls f1111(ls ill i ts  ~ ~ ( ' ~ I s I I I . ~ ,  i t s  p l l r t~ l l i l~e  will not 111' 1 ~ 1 d  inr:llitl :\s 
b e i ~ ~ g  r t l t ~ ~ r  rirc..s. tlrcn thong11 n pa r t  of the  s11rp111s funds  used to pay the  
pnrc'hnse price was  dcriretl f rom nt7 cnlo~'rn? rases,  t he  esecnted contrnct not 
offending thc  prorisions of Art .  YII ,  scc. 7. Ooswich. c. Drli.lrn~i~. 687. 

T l ~ c  j n t l g n i ( ~ ~ ~ t  of t 1 1 ~  S ~ ~ p ( ~ r i o r  Court  s11st:linetl the> plircli:~sc of lalltl I)$ 
t1t~fr11tl:uit t.ity fo r  a n  nirport, folmtl tliiit f ~ i n d s  \rhich the  city proposctl to 
sptwd for  ilnprovt~nlent of t l ~ e  nirport  'irere s11rl)lns fluids tlcrivcd froni sources 

for  thnt l)~lrposc.  hut 11c~ltl t ha t  tl~c\ city \r:\x without po\ r r r  70 r spn l t l  nioncy 
olklilietl f rom ~ ; I S P S  for  the  : l i rp ) r t  1111ltw :~ i~ t l l o r i%rd  11s n ro t e  of the  people. 
011 plnintift' t t l ~ l ~ l y c r ' ~  :~ppra l .  thc  t w ~ t ~ n t c t l  c.o~~tr:lct of p ~ ~ r c l ~ n s e  was  nplicltl, 
but it w:\s deterlninetl thnt thv t i~ i t l i~ lg  t h : ~ t  l)rop(ns~(l ~ s p e ~ i t l i t ~ ~ r r s  fo r  inlprort>- 
nlc~nt ' i ~ ~ r e  : ~ r : ~ i l ~ ~ l ) l c ~  f r o ~ n  so i~ rc tv  otI1vr th:111 (ti1 I Y I I O ~ Y ~ I I I  t axes  was  not slip- 
portctl by the  eritlencc~. il1111 t l l ~  otl irr  1)ill.t of the j l~dgmcnt  Iwing ~mcxceptcd  
to.  tllr intlymcut a s  ~nodifirtl is  :rffirn~etl. Iliitl. 
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(Srgligisnce m driving w e  Automobiles: negligence of perion clinrgcd with 
particular clutie? o r  in particular relationships see JIaqter ant1 Sfxrvant, 
Railroad<. Electricity. Municipal ( 'orporatioas.) 

1. Act8 and Ornisaionh Constituting Negli- 111. Contributory Seglipence 
~ e n c e  11. Of Persons Tnjured in General 
1. I n  General 1 2 .  Contributory Segl igence  of AIlnors 
4 .  Condit ion and Use of 1,antis and I V .  Actions 

Buildings 18. Sufficiency of Evidence and R'onsuit 
t,. Inviters and Licensees n .  On Issue of Negl igence  
d. Attract~ve Tuisance b. On  Issue of C'ontrihutory Nrgli- 

11. Proximate Cause aencc 
fi. Concurring Kegligence C. Kes Ipsa Loquirur 
i. Intervening Negligence 20 .  Instructions 

10. I,ast Clear Chance 

9 4b. Invitees and Licmsccs. 
Thi s  art ion was  insti tuted 11y :r weltler to rrcol-c>r for  injluies snst:rined 

n-1le11 Iris :~cetylenc~ torc.11 I ~ c ~ ; ~ t t ~ t l  ant1 esl~lotlr t l  :I (.ont:li~l(>r of :~ l co l~o l  (111 tlc- 
fnitl:~nt'.: ~ ~ r i ~ r n i s c s .  where lie 1i:ltl llrcn sent hy his rlnployc~r ill rrs~lollsc. to :l 
r:111 by tl(~feiitl:~iit. H<' ld:  Tlrr c~vitlencc~ slio111~1 I I~ IVC I ~ c e ~ i  snl~rnit tc~d to  t he  
jnry on the  clt~rstions of wllethrl. drfrntl:r~lt n-;is ~lc~gligc~lit ill f:lilillg ti) 1v:lrIl 
111:tintiff of tlir I,rclserrc.ts of infl:11iini:1111~ ~i~:l t tbri :~l ,  ; I I I ( ~  n.l i(~tl i(~r 11l:tintiff WUS 

guilty of t w n t r i b ~ ~ t o r y  nc.~glig(~~~(~c~. I ) i o ~ j ~ r ) ~ ~ r i  1..  A'CI.I .~/Y S'~OIY,,%. K32. 
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defendant,  and  defendant's ilegligence will not be held a proximate cause of 
t he  injury.  Smith v. Sink, 725. 
5 10. Last Clea r  Chance.  

Doctrine of last  clear chance ?rcJld inapplicable to  evidence showing con- 
tr ibutory negligence continuing to  moment of accident, and t h a t  defendants 
could not have avoided the  injury.  Lemings v. R. R., 499. 
9 11. Of Per sons  I n j u r e d  i n  General .  

Contributory negligence, c x  ~ : i  tcwnini, implies t ha t  i t  need not be the  sole 
pros imate  cause of the  i n j~ i ry .  and  bars  recowry if i t  coucws  with the  negli- 
gence of defendant in proximately causing the  injury.  dbskc,r u. Raleigh, 567. 
§ 12. Contr ibutory  Negligence of Minors. 

A minor i s  required to esercise t h a t  degree of care  for  h is  own safety which 
a child of h is  years,  c:lp:~city. and  experience may be expected to  possess, mid 
unless h e  i s  wholly irresponsible, the  question i s  nsnally one fo r  the  jury. 
Bo?lkin z'. R .  R., 113. 

A four-year-old boy i s  conclusively presumed to  he incnp:ll)le of negligence, 
priniary o r  contributory. Iiellll c .  Hnnsuckcr,  153. 

Evidence hclti properly submitted t o  jury on issue of contributory negli- 
gence of eight and  one-half y m r  intestate,  struck by c a r  while skat ing  in 
street  nf ter  da rk ,  mnder instruction correctly charging tha t  intestate was  not 
held to same degree of care  a s  adult .  lnlt mas required to  exercise care  and  
prudence according to  her  matnr i ty  and capacity. Lcnrl~  1.. Varlcu, 207. 
5 19a.  On  I s sue  of Negligence. 

Where evitlrnct. 1rnvt.s cxnsr of i~ l j r i ry  ill c30n j r c t~~re ,  nonsuit is  proper. 
R'W i t ( ,  c. Circirlottc. 186. 

I n  negligence cases :i demurrer  to t he  evidence may be sus t a i~ l ed  only fo r  
ir~suficirncy of plaintiR's evitlence, consitlcretl in the  light most farorable  to 
him. to  show i~vt io l~nhlr  ~ ~ c ~ g l i g r n c v  on t h r  pa r t  of tlefrndnnt o r  for  t11:lt the  
evidence shows tha t  t he  in jury  mns independently caused by nn outside :lgruc.y 
o r  rrsponsible third person, o r  for  t ha t  plaintiff's own evidence estal)l isl~es 
contrilmtory negligence. S m i t h  v. Sill k. '725. 
5 19b. 011 Issut, of Contr ibutory  Segligcvwr. 

X motion to nonsuit o ~ i  t he  ground of contributory neg:lige~ire may he 
allowed only when plaintiff's own rvitleucr estnl)lisllrs c~ontrihutory negl igcnx 
and  there  is  no conflict ill the  evidence a s  to the  pertinent f:lcts. C. S.. 667. 
Hollc's 1'. T f l .  Po.. 192 : SIII i t h  I * .  Si~ih'. 725.  

7Vhrtlier thv ev i t l e~~ce  ~ I I  t h r  issnc of co~ltri l)ntory ~ i e g l i g e ~ c e  i s  conflirtinp 
o r  tynivoc~al, tht, issnt. miist 11e sul)mittetl to tht' jnry. .4hslrr'1, 1 . .  Rnlci,q11. 567. 
§ 19r .  R e s  Ipsa Loqu i tu r .  

P1:lintiff's evidence tendetl to  show t11:lt shr  s rn t  her  dress to tlic 
cleaners, thilt :lft?r i t  W:IS c31c~:r~ietl she trip11 it OII  a t  the  c l r ;~ning pla~i t .  and 
then put i t  awn$. t h : ~ t  sht. got tlic tlrcss ant almnt a week la ter  and  n-orc i t  to 
a p l r ty .  :ln(l t l ~ t  thv nes t  nlorl~ing s l i ~  d i scov~red  hrown s p ~ ~ t s  on thc  t l r ( w  
w l ~ i ( ~ l i  complt>tcxly rnillrtl it. Hr'ld: I n  plnintiff's nction against  thc~ c 2 1 ~ i ~ ~ l ( ~ r s  
for  ; ~ l l c y q ~ l  nc'gligt'l~cc.. thc  t loctriw of I Y , ~  ipsn loqirit~rr i s  not npplicnblc, sine(, 
riiorr t l ~ : ~ n  on(, infcr t ,~~t . t>  ~ . : I I I  1~ (Irilv-l~ f rom the fac ts  est,~l)lishecI 117 thci 
e\-itlcnw a s  to  the  cxnsc, of t h r  inj11l.y. i l~ l ( l  since proof of the ~ ~ ' ( ' I I I T C I I C C ~  1o:lv~c: 
t l i ~  11i:lttcr r c s t i ~ ~ g  o111y ill c ~ ) ~ t j ~ c ~ t n r t . .  Il'ilso~r 1.. Pc.rl:i~~s. 110 
a ao. Ins t ruct ions .  

'l'h(1 ( ~ ) u r t  is  11ot I Y V ~ I I ~ J Y V ~  to (>11:1rgo the  ~ I I I , , ~  on tlir qnCstinn nf lnst c31cwr 
cli:111(~ \v1i(~11 t11(31~~ is 1 1 1 1  l ) l t ~ : ~ ( I i ~ i ~  or (~vi11(~11(~t~ o ~ ~ t i t l i u g  plnintiff to  t h ~  i s s w ,  
i111d I I O  ~ x v l ~ ~ ( \ u t  for i! lstr l~(. t iol~s 01. t ( l l~~l( , r  on t l~ ( ,  1111('stio11. I,cnr.h 1'. T7nrlr,y. 
207. 
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3 2. Noise and Disturbance. 

The  evideuce disclosed tha t  clefendant operated a gold mine on property 
inside the  corporate limits of a city. and  tha t  plaintiffs owned adjacent prop- 
er ty ,  also within the  city limits. The  conrt instrncted the  jury,  in effect, 
tha t  the  operation of the  mine 1)s t l e f e ~ ~ d a n t  would not constitute n nuisa~ice  
n n l e ~ s  i t s  manner of o1)eration ovc.:rsio~~etl more noise. lights, ant1 vibration 
t h ; ~ n  wonld result f rom the  opertrtion of other n ~ i n e s  of like kind nntl c3h:lr- 
i ~ c t e r  operated a s  :I rrasonably prndent miner \vo11ld operate t l m n  under like 
circnmstancrs. Hc'ld:  C'ol~strning the ch ;~ rge  c o n t e x t u a l l ~  a s  ;I n-liole in the  
light of the  evidence, a n  objection tha t  i t  failed to  charge tha t  the  location 
of tht. mine ns well a s  the  manner of i t s  o l )er ; r t io~~ slionltl l)r  considered in 
dett5rniining whether it was  a nnisance. is  n ~ r t e ~ ~ n l ) l r .  . l i t  rc'ho?'~~ 1..  Hr~disil l  
M i t ~ c ,  Z I I C . ,  544. 

PARTIES.  

3 1. Kecessarg Parties Plaintiff. (Defense  t h a t  plaintiff is  no t  r ea l  
pa r ty  in in teres t  may n o t  be  t aken  advan tage  of by d e m u r r e r  see 
Pleadings  § 1 8 . )  

The  requirement tha t  a n  action mnst be mni~~ta inec?  by t h r  real  par ty  i n  
interest, C'. S., 446, me;uls some interest  in the srrhjwt nxr ttcjr of t11(~ l i t igntioi~ 
arid not merely a n  interest  in the  action. R e r ~ t a l  Co. I?. .J~rstice, .X. 

PAIITITIOS.  
3 5. Hearings and Decree. 

I'roperty ni:ry be sold fo r  parti t ion where ac tual  part i t ion cannot be had  
with justice to  a l l  the  parties. but the  bnrtlrn is  on the  party seelang hale for  
parti t ion to show necebsity therefor. S. ('. Code. 3233, :lnd where s : ~ l ~  for  
p ;~r t i t ion  is  decreed by the  conrt  nit l iont hearing evitlellcr or finding f : i i 2 t ~  to 
+o\r tht' right to sell, the  cause will he r c > n ~ : ~ ~ ~ t l r t l .  Irolfc 1.. Orrllortnr/. 361. 
a 11. Operation and Effect of Partition h~ Parties. 

The rule t h a t  part i t ion ttmong te11:111ts ill common merely allots the  land in 
severalty without creuting any title. tlot~s I I O ~  a1)ply to l~rcbvent ir tlrrtl from 
one tenaut to the  o ther  from oprratilig to estop the  gr:lntor ten:rnt from 
sett ing up titlt. to the  property I ; ~ t e r  :~cq l~ i r t~ t l  1)s transfer of :I hid a t  the  
forevlosnre sale of ;I mortg;~gt> e s e c ~ ~ t e t l  o ~ i  the property by both t e~ iau t s ,  t he  
proceeds of the  loall s rc l~re t l  11y the  rnortg;~ge hilving 1)ee1i used I)y both ten- 
ants ,  ant1 the  deed from the  grantor  telrant e x ~ r c w l y  \v;rrrantilig tllxt the  
grantor  wonltl warr: lut  n11t1 tlcfrntl thc. title :~g:linst thc  1;1\vfnl c1:rims of a l l  
persons. lic.11~ v. Iloz'is, 1. 

7T'ht.re t e l ~ : r ~ ~ t s  in cornmol~ go up011 the lantl :111(1 t>R'ect :I parti t ion 1)y I~uild- 
ing a dividing wall with a staircnse in the mitldle \vhich hot11 thereafter nse 
in gett ing to  their  rrsl)ecti\-e pro~wrt ies .  :11it1 c~sc8h;inge dcetls for  the  property 
:IS thus  divided, the  cent r r  of the  parti t ion wall  a s  t hns  c~stablishetl i s  t he  
dividing lint, of the properties hinding 11po1i the  tenants  ant1 their  privies, i ~ n d  
will g o w r n  :IS ag:~ins t  taalls in the  dtwls giving one trn:lnt the  wall ant1 stair-  
way. Rrrrlty C'o. I?. Roren, 446. 

§ 8. Failure of Debtor to Direct Application and Application by Creditor. 
W11rre the cwtli tor of ;I t1el)tor owing two ;~c.c.onnts collects t he  rents from 

the  scpa r :~ t e  properties secwring t l ~ v  t1el)ts. ant1 rentlrrs statement to the tlt~htor 
showing :ip~)licntion of p:lrt of the  rents f rom one property to tllc. p:ry~nrnt of 
the  nmo~ur t  t l r l i n q ~ ~ e n t  npon the  tleht sccwred hy the  other propc'rtg, the  debtor 
nlnst protest s11(*11 : ~ j ) p l i ( x t i o ~ ~  within ;I r(~aso11:111lt~ tinl? ~ I Y I I I I  rt~c.eipt of the  



statement,  even if such applicatioii is  contrary to the agreement between them 
for  the application of rents, and where the  debtor fails  to make such protest 
she  is  estopped from thereafter asserting that  the  application was  wrongful 
in her effort to save one of the properties a f t e r  both loans had become delin- 
quent. llavis v. Illorrtgonwry, 322. 

PHTSICIASS A S D  SURGEOSS. 
8 15g. Damages. 

I n  this ;lction to recLover of a physician for alleged negligence in diagnosis 
and  t r w t m e n t  of pli~intiff's shoulder, which had been injured by a run-away 
mule, t h r  charge of tlie court is hcld for  er ror  i n  inadvertently failing to 
confine the qrrnntict~. of damages to the suffering and in jnry  resulting from 
defendant's alleged negligence in diagnosis and treatment,  and in embracing 
in  the  ~rrc?,ttirnt of damnges recoverable the  snffrring and i n j ~ ~ r y  caused by the 
injnry inflicted by the run-nway mule. plaintiff being entitled to recover, if 
a t  all, only for  those injnries which prosimately n n d  naturally resnlted from 
the wrong comp1;tined of. Pn l~nc  c. Ntavton, 43 

PLEADINGS. 

I. The Complaint 2 2 .  Amendment  Dur ing  Trial 
2. Joinder of  Clauses VI. Issues, Proof and Variance 

11. The Answer 25. Question and 1ssut:s Raised hy Plead- 
10.  Counterclain~s a n d  Set-Offs ings 

IV. Demurrer VII. Motions Relating to Pleadings 
1 5 .  ]?or Failure of  Complaint t o  S t a t e  2 7 .  hIotions for Bill of Particulars or  

(:ause of Action t h a t  Allegations be Made more Defi- 
1G. For  Jlisjoincler of Parties and Causes n i te  
18. Defects Appearing on  Face of Plead- 29. M o t i o n s  t o  Strike O u t  (Review of 

i n g  and "Speaking Demurrers" judgments  on,  see Appeal and Error  
20.  Oftice and Effect of  Demurrer  s 40b) 

V, dmendment of Pleadings 

9 2. Joinder of Causes. 
After tlefanlt, mortgngee may join snit  for  forwlosure with action to recover 

fo r  tortious in jury  to land. Rank c. Joncs. 315. 
Compl;~int may join causes of action arising out of same transaction o r  

s e r iw  of t r i~nsact ions  forming one course of dealing. I 3 a r l i l 1 ~ ~  c. Realty Co., 
540: Lmch 2;. P a w .  62'2. 

~ i c t i o n s  : ~ g i ~ i n s t  joint jndgment debtors to set aside their  respective deeds 
a s  frantlnlent a s  to creditor, hcld properly joined. Rn~'Xlc[ /  2.. R('alfu Co., 540. 
9 10. Counterclain~s and Set-Offs. 

I n  this action to foreclohe n deed of truht n receiver waq appointed to hold 
the  rents and profits from the  p r a l ~ r t y  pending the sale in accordance with 
plaintiff's prayer. 1)efendant set u p  a cross action in his answer alleging that  
the  appointment of tlie receiver was  illegal and void, mid resulted in damage 
t o  cl~frnctmlt in injnring him in his character,  repntntion, an0 fi~lnncial stand- 
ing H e l d :  The cross action was  in tort  for  abuse of process :md could not be 
set  np  in plaintiff's action to foreclose, and judgment sustrtining plaintiff's 
demnrrer  to the cro% i~ction iq without error.   IN^. Co. c. R~,~tr thc  1.8, 373. 

5 For Failure of Complaint to State Cause of Action. 
1'pon clen~urrer the complaint must be liherally construed with a view to 

substantial  justice between the  pnrties. C. 8.. 333, and the demurrer should 
be overrnled nnlt~hs the complaint i s  wholly in\nfficient to s ta te  a cause of 
action, taking ith ,111egations to be t rue  i~n t l  ;~dopt ing ever:; intendment in 
behalf of the pleader. Coitncil 2;. Bank, 262. 
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PLEADINGS-Co~~ttnucd. 
A demurrer on the ground that  the complaint fails to state a cause of 

action will not be snstained  inl less the complaint is wholly insufficient. Btn-  
ve t t  v. R. R.. 474. 
§ 16. F o r  Misjoinder of Part ies  and Causes. 

If the causes of action united in the samc. complaint are not entirely distinct 
and   in connected, if they a r iw out of onr and the snme transact~on. or a 
series of transactions forming one course of dealing, and nll trntling to one 
end, if one connected story can be told of the nhole, the rompl:~int is not 
multifarious, C. S.. 507, and a demurrer thereto on the ground of rnisjoinder 
of causes should be overruled. (' S.. 511 ( a ) .  Ral-ltle?l 2: Itcaltu Co., 340 

The' widow and heirs instituted thii  action ag:~inst the administrator and 
trustee of the estate and the corporate surety on his bond and the receivers 
of the corporate surety, alleging that the administrator hat1 imested funds 
of the estate in a family partnership of which he was n men111er; against the 
members of the partnership. inrlnding nnothc~r family l?:\rtncrhip :I\ :I mcm- 
ber a f  the larger firm, and the personal representatives of deceased partners, 
upon written agreement of the partnership to be responsible for the funds; 
against the receivers of a bmlk alleging that the family pnrtnership5 mere 
subsidiaries of the bank and that the receixer had assets of the partnerships 
mhich in equity belonged to plaintiffs: that demand for repayment of the 
funds had been made on each of defendants, and demand refused. Held: 
The complaint relates a connected series of events and relationships. growing 
out of the same transaction or connected with the same subject of action, and 
a demnrrer for misjoinder of parties and causes sho~ild have been overruled. 
Lcnch I > .  Pngc. 622. 

1 Defects Appearing on Face of Pleadings and Speaking Demurrers. 
Where the allegations of the complaint are sufficient to state a cause of 

action in faror  of plaintiffs, the defense that another party had a prior right 
to maintain the action, or that there were others of the class having an equal 
right to sue who were not made parties, may not be taken a d ~ a n t a g e  of by  
demurrer when the allegations of the complaint do not show such prioi or co- 
ordinate right in other parties, such demurrer being bad as  a "spealiing 
demurrer," and ill such instance the defense being arailahle only by positive 
allegations in the answer diwlosing inch right of action in pnrtiec other than 
plaintiffs. Morrou: v. Clrnc, 254. 

Where, i11 an action attacking the ralitlitj of a forecloswr sale. defendants 
file answer alleging that the substitute t rustee-nho cond~icted the sale was 
dilly appointed by the clerk upon petition in a special procreding in which 
plaintiff trustor was \erred with summons. plaintiff's demnrrer to the answer 
on the ground thnt the alleged appointment of the snhstitute trustee \ \as  void 
for that the personal representative of the deceased original trustee was not 
served with summons, N. C. Code. 2578, 2583, is bad ah a "speaking demnrrer." 
Xall a. McConwell. 259. 

Demurrer for thnt plaintiff was not real party in interest 71fld hat1 a s  
"speaking demurrer " Sal l  a. VcConncll. 259; Lcach T. Paqc,, 622. 

Positive defenses may not he taken advantage of by demurrer. Leaclb c. 
Page, 622. 
5 20. (Mfice and  Effect of Demurrer. 

A demurrer admits facts properly alleged aside from deductions of the 
pleader. and requires that the pleading should be liberally construed. Hood 
r .  Renlt?~ Co. ,  582. 

Upon examination of a pleading to determine its snfficiency as  against a 
demurrer. i ts allegations will be liberally construed with a view to suhstantial 
justice, C. S., 535, and every reasonable intendment and presumption will be 
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PLEADISGS-Col? tin ned. 
gireu the pleader, and the demurrer overruled 11nless the pleading is wholly 
insnfficient. C'or~tccil I.. BuIIX., 262 : I,ctrrlt 1.. I'ogc, 622 ; A n  thonu v. Knight,  
637. 

Indefiniteness and uncert:~inty ill :t complaint, which sufliciently states a 
cause of :letion, nxly not be tn lwi  ndvantage of 1)s demurrer,  1-he r e n l e d ~  being 
by motion to make thr> p len t l i~~g  more definite 1)s amendment. C. S.. 537. 
Leach 1'. Pagc ,  622. 

A demurrvr to th r  complnint. ('. S.. Fill, chnllenges the  sufficiency of the  
plending, while :I tlemurrc~r to the eri(1e11c.t~. ('. S.. 567, c h a l l n ~ g r s  the suffi- 
ciency of the evidtmcr, nntl the two a re  distinct ill pwpose n11t1 effect. A w i t h  
v. S i ~ l l i ,  72.7. 
§ 22. Amendment  Dur ing  Trial .  

Where plnintiff moves to amend his complaint almost a year a f t e r  the filing 
of the c-ornl~l;~int, ilnd af ter  defendant had moved for  judgment on the  plead- 
h g .  a n  ortl(>r of the trial  court deuying the motion to amend is without error.  
Bawk 2'. I l n r t l ~ ,  450. 

Proves.: m:ly 1)t. :~mr~ntletl to justify the original service or  to validate pre- 
vious ncticn t;11it'!1 only wl im rights of third persons have not intervened. 
Rtislcin~7 v. d.uhrrnft, 627. 
§ 25. Questions a n d  Issues  Ftaised by Pleadings.  ( In t roduct ion of plead- 

ings  i n  evidence see  Evidence § 4 2 f . )  
Plilintiff need not i n r r o d ~ ~ c e  proof of i~!legi~tions which arc  ntlmitted to be 

t rue  in ilnsmer. 
5 27. 3fotions f o r  Bill  of Pa r t i cu la r s  o r  T h a t  Allegations Be Made More 

Definite. 
Indefiniteness and uncertninty in :I complaint, which sufficiently states a 

c a m e  of action, mny not be taken ntlvantage of by tlemurrer, the  remedy being 
by motion to make the pleading more definite by amendment. C .  S., 537. 
Lcnc l~  1.. Pngc.. 6'72. 
§ 20. Motions t o  S t r i k e  Out.  

Ordinarily, irre1ev;lnt or  retlnntlnnt mat ter  inserted in a pleading may be 
stricken out on motion of ally part!: nggriwetl thereby, but  the  question is 
largely in the solund tliscretion of the trial  court. N. C. Code. 537. I n s .  CO. 
v. S n ~ a t h c r s ,  373. 

I'lnintiff ~ C R ~ l t i  rlrtr f r i u t  institlited this nction to foreclose two deeds of 
t rus t  on two sepnriite tracts of land cxecllted by tlefcntlants. 'Defendants filed 
sepxrnte mlswers. Plaintiff mored to strike ant the xl1eg;ltiont; of the  :mswers 
that  thtb second tleetl of trust  on the home place was  extwitetl 1)ec;iuse of 
threats of plaintiff to foreclose the first deed of t rus t  on the male defendant's 
In~siness property, tha t  a t  tllr time the male tlrfentl;l~nt wiis sicblc ;111d t1is;tbled. 
and that  defendants 1ro111tl not linre escc~ltetl  thv secontl deed of t rns t  except 
for  the threats,  coercioll. ant1 th~res s  of 111:1intiff, nntl the n l l e g r ~ t i o ~ ~ s  in the 
male tlcfentlant's : r l~s \ r t~ r  t11:lt since the instit~ntion of the action the malt. 
defenclant hncl rwciretl  all offer for the l~nsiness  property greatly iu excess of 
ally sums of mont~.\' tlrw plaintiff up011 :I proper arconnting. Held: The motio11 
to  striltr trnt w;\s properly granted. I b i t l .  

8 7. Evidence a n d  Proof of Agency. 
Testimony of tleclurutious of nu allrgetl agent a r e  incompetent t o  prove 

either the  fac t  of : ~ g r ~ ~ c y  or the n81t11re ; ~ n t l  es teut  of the authority,  t)nt the 
direct testimony of t h r  alleged ngeut is competent on either question. l'arrish 
2,. 1l f f9 .  C O . ,  7. 
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PRISCIPAL A S D  AGENT-Conti??~red. 
Plnintiff testifirtl tha t  the indivitlnal defend;lnt, a n  assistant snpr'rintendent, 

stated she had talked with the  nmnilgcr of the corporate clefendant over the  
phone and had been authorized to search plaintiff and others for  wages paid 
two ~mployees  which had Iwen lost. The intliridual defendant testified that  
she had not heen anthorizetl to search plaintiff. HfZlfl: The testimony of the  
declarations of the  intlivitll~al t lefe i~d;~nt  was incompetent a s  hearsay, while 
her direct testimony ;IS to the nature  and extent of her anthority \ w s  compe- 
tent, and the competent el-idence establishes thnt  the corporate defentlant did 
not authorize or ratify the indil-idmll defendant's act  of searching plaintiff. 
Ihid. 
# 10. Wrongful Acts of Agent. 
h master or principal is  liable for  torts committed by his servant or  agent 

in the  scope of his employment a11t1 in furtherance of the superior's l)usinr'ss, 
or \l-hich a r e  nnthorized or  ratififd I)y t h r  superior, hut the  mnster or principal 
is  not liable to third persons for  \vrongfnl acts of the servant o r  agent com- 
mitted outsidv the lrgitimnte scope of the  employmei~t and withont specific 
authority from or  r:ltification by t h r  superior. Prrrrish 1%. Jlfg. Po.. 7. 

The evidence tlisclosed that  thc  mlges  of two employees which had heen paid 
them by the  corpornte defrnt1:ult had 1)tv.n lost :111(1 that  all  enlplnyers in the  
room had been searched in ; r l l  rffort to recover the money. and plaintiff cow 
tended thnt she did not volmltarily sn1)mit to the search but was  forced to 
submit thertxto hy the i~ssistnnt snpe r in tn l t l r~~ t  of the corporate t1efend:unt. 
Hcld: The moi1c.y (lid not helong to the  corporate tlefentlant. but to the two 
rmplopxs  who hnrl lost i t .  n ~ ~ d  the sc>;lrch of plaintiff was  o ~ ~ t s i t l e  the scopcJ 
of the  assistant si~perii l te~~tleil t 's  anthority.  the recowry of the money not 
being in fn r the rawe  of the corpornte tlefentlnnt's intorest, or  withill the scope 
of the :~ssist:int snperil~trl~deilt 's  xnthority. Ihitl. 

PRO('ESS. 
$j 1. Form and Requisites. 

Snmmons in this proc?etling for  :~ppo in t~nen t  of s l ~ h s t i t i ~ t e  trnstee Ircld to  
give trnstor snfficient notice. Sn l l  I . .  Jlc('or11rr1l. T 8 .  
3 5. Service by Publication. 

I'ersons in well tlcfinetl c l t~ss  m;ry 11r srrl-etl hy pnhlicntion in action itr rc.)rb 
wi thol~t  I)c+ng 11:rmrtl in sllrnmons. ('rrstc.!.c~~is 1.. Stnrrl!~ Co~olf!~. 642. 

Servicc. hy pnl, l icntio~~ is c ~ ~ m p l r t r  the day the last  notice i s  published. Ibid. 
3 7c. Service on Ebreign 11nsura1ic.e ('ornpanies by Servire on Insurance 

Commissioner. 
Where a s ta tu te  provitlrs thnt all  insnr:lllcti comp;lnies, a s  :t condition prece- 

dent to doing hnsiness ill the Stttte. shonltl w n s t i t l ~ t r  the insnr;t~icc~ commis- 
sioner of that  s ta te   gent for the service of process. :1i1 insurance company 
cannot maintain that  service l u ~ d c r  the st:rtnte wns voitl Iry s h o ~ v i ~ ~ g  i t s  own 
violation of tht, s t a tn t r  in f;rilill:: to so constitntr the i~ l sn r :~ncc~  cwmrnissionrr 
i t s  process agent. Kk7)1nb!/ I . .  Itrs. Po.. 120. 
# i d .  Service on Corporations in Receivership. 

Thcb court  fonnd. 11po11 tlrfcntlant corporatio11's motion to dismiss for ~ v a n t  
of sc,rrice, tha t  the corpor:\tion wns ill receivrrship a t  thc time tht. nction was  
instituted. thnt persol~:il service wns h:ld on t h r  agent of the recrivers. but 
th:lt the agent hat1 :lt I I O  t imr heen an  agc,nt of the  cor1)orntion sinct. i t s  
receivership. :rlthongh hr' tl;~tl b t w  ;in :i,oel~t of thcL corporntiou prior thereto. 
IIvld: The. facts fount1 s~lppor t  the jlldgment dismissing the nctio~i a s  to thr, 
corporation on the gronnd thnt no servict, 11:ltl INYII hntl 11po11 it. Hnr'pcr 1.. 

H. R..  398. 
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RAILROADS. 

§ 2. R igh t s  of Way a n d  Crossings.  
A roxd in use f rom two houses to  tlie liighwny prior to the  construction of 

railroad trircks 11y defendant across the  road. and  thereaf ter  used by the  
public and  othPrs desiring to  go to  the  houses, i s  a crossing which the  railroad 
is  nntlcr duty  to keep in t i  reasonably safe  condition. C.  S ,  3449. Cnskatt  
2.. Broicii. 367. 
s 9. Accidents at Crossings. 

Evidtwce 71oltZ insufficient to disclose contribntory negligence a s  a mat ter  of 
law on p:trt of tell-yenr-old boy struck by trnili nh i l c  :~ t tcml) t ing  to \v:r11i 
ar ross  grndc, crossing. Ho~/ l l . i~ i  1'.  It'. I < . .  113. 

E\-idenccs t e l~d ing  to  sliow tha t  pl:~intiff's intestate tlrort, his cxr upon n 
crossing, th:rt I)nll:~st W;IS ]lot kept hetn'cen thcb rails. I)nt tha t  t h r  crosstics 
o r  spiktls holtling the rails  were risible, so tliat nhr l r  tliv ca r  w ; ~ s  t l r i r tv~ oror  
tlie rail t he  wlrt~els dropped sercra l  inches. ca~isil lg t h t ~  cxr  to stol). ant1 t l ~ t  
defent1:lnt's rapit11~- :rppronrhiiig t ra in ,  which gave no signal or \vi~rning for  
the  crossing. s t ruck the ca r  : ~ n d  Iiillrd p1;lintiff's intestntc,  i x  , ' tc ' l t l  snfficiciit to  
be s ~ ~ b n l i t t t ~ t l  to t he  jury on the  i ssnw of nrgligcuct, ant1 l ) ros in~i t t r  c. : l~~st~.  ;tnd 
the  q l~es t ion  of whether tlefrntlnnt was  gnilty of co11tril1nto:'y n (~g l ig t~nc (~  ill 
driving nlwn t h r  crossing. and  whether sn rh  contribntory 11:~gligellc.r w:rs a 
proximate cause of the  in jury  is  for  t he  jury wider the  er:dence. Pclsl~utt 
2'. Brozc.)i. 3GS. 

Rvid(wt-c~ l i c ~ l t l  conipotc'rrt o n  question of wllethr~r crossing w i ~ s  so t l : ~ ~ i g ~ r o ~ w  
tlint rai1ro:itl shonltl h a r e  mnintninetl safety tlrvicw. I 1 rcr l ) r~~~  1 . .  I?. I?.. RDS. 

Tlir c~rit lwc3r tcwletl to show tha t  :I milrontl conipitny's niotor train : ~ p -  
proac7hrvl n 1nl1c11 used crossing in a n  inclorpomted town a t  an  escessire speed 
witlrnnt girilrg any warning signal, th;lt thc  tlrivctr of $1 trncli a~) l~roi~( . l i i l lg  tlie 
crossing a t  twenty niilcs per hour. with his r ision of the  clossiug p ;~r t in l ly  
o b s t r ~ ~ r t c ~ l .  (lit1  rot s r c  the  motor t ra in  11nti1 within about t r n  f re t  of t he  
trnvli. a t  ~ r l i i ch  t inlr  the' whistle l)lew. thnt  the  driver put on bralies but  \ r a s  
unnl~le  to  stop the  trncli before i t  r an  into t he  side of t he  f ront  pa r t  of t h e  
trtrin. with evidence t h a t  no wa tch~nml  o r  warning dericcs were maintainetl a t  
the  (.rossil~;:.. i ~ n d  tha t  t he  horn o r  \rliistle on the  niotor t ra in  w : ~ s  similar to  
tha t  on lnrgc trnclis or automobiles and  nnlilie the  whistle on n s t r am loco- 
motive. is lrcltl snffic-irnt to be subniit trd to t h r  jury. in a n  action against  the  
receivers of thc' rnilrond conipmy by 1-he ndministr:ttor of a passenger on tlie 
truck who was  Iiilltvl in the c2011ision. on the  i s s w  of whc th r r  t he  receivers' 
agents wcrc guilty of nt>gligence \x-l~icll was  a concurring p ro : i i~n :~ te  cnnrr  of 
the  :lc'c'itlcl~t. tlic' ~rt'gligoico of the, driver of thc  trncli not bchinp iingutcvl to 
plaintiff's intestatc.  Ihitl. 

lo.  In ju r i e s  t o  Pe r sons  on o r  S c a r  Track.  
The cvitlcncc tendrd to  show t h a t  111:lintiff's intestate,  a mnrl of s i s ty  years. 

in good health pllysically alitl mentally. s a t  t l o ~ r ~ i  upon :I crosstie on the  corpo- 
ra te  dcfrntl:~llt 's tr:icLs, w l w e  t l r ~  trnclis were strniglit ant1 nnobstrnctcvl for  
a t  I('itst 3.000 f w t .  tliat lie ~ r : i s  wilrnctl by sercrnl passers-by of his tlallgtrons 
position. t1i:it Iic rrspontlrd to the  warnings. but continued to sit on the  crosstit> 
with his c1l)on.s on his liners ant1 his Irc~nd bc twcw~ his hnncis, t ha t  tlrfentl- 
:rnt's  trail^, 1)nll~tl  1)y two twgincs. i~ppro:~c' l i t~l  a t  n spcc~ l  of 4(1 to SO rniles :In 
lronr in rio1:ltion of :rn ortlill:lnt.(. of t h t ~  to \ r~ r  ill nhic81i tlw i t t~cit l t~~rt  oc*c~~n.t>tl 
limiting t11v sl)cwl of t ra ins  to  s i s  mi lw per h o w .  thnt  the  whistles of t he  
tXnginw w r r  b1on.n rcpcatedly in nilrning.  :lnd tliat whcn tlie t ra in  ~ r n s  ahout 
160 fcot fro111 intcstntr  and the  cwgint~rrs realized he  was  nol- going to  heed 
their  warning. they pu t  on brakes  a n d  exerted themselves to  t he  utmost of 
their  ability to  s top  the  train and  avoid hit t ing intestate. but were unable to  
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do so. Held: The critlenre n-dh imliffirient to support the snbnii4on of an 
issne of last clear cliance. since the eridence shows co~~tr ibntory negligence of 
intestate continning up to the n~onient of impact, and does not show that intes- 
tate was in R helpless or even an apparently helpless condition on thc track, 
:ind that therefore the engineer\ had n right to assume up to the last moment 
that he nonltl get off the track ant1 aroitl injury, and that when they realized 
lie would not, i t  n a s  too late to avoid the accident. although they exerted 
then~selres to do so. Lon ings  1.. R. R.. 499. 
# 11. Accidents at Underpasses. 

Tlic evidence tended to show that the driver of a car in attempting to nego- 
tixte a sharp rnrve, properly marked with tlanger signals, on the highway 
leading to an overpass constructed hy defendant railroad company over its 
tracks, fnileil to make the cnrrc  ant1 "sid~s~vipetl" the gnard railing of the 
overpass for n distance of ten feet, and that a loose end of a broken railing 
entered the side rear e i~rtain of the rnr and struck ant1 killed plaintiff's intes- 
tate, who was a passenger in the car. Hcld: Even conceding that the railroad 
cornpan3 was under (111ty to kecp the overpass in repair, i ts negligence in fail- 
ing to do so was passive, ant1 the nrgligencc of defendant driver uiis the real, 
efficient cause of intestate's death, and defendant railroad company's motion 
to nonsnit was properly granted. S m i t h  c. S i n k ,  $25. 

RECEIVERSHIP. 

# 1. Nature and Grounds of the Remedy. 
Receivership is a barsh remedy and will be granted only when there is no 

other safe and expedient remedy. Rcoqqins c. Goorh, 657. 
Plaintiff instituted this action on a notc in the court of a justice of the 

pence against hnsband arid wife. He ohtained jwigment against the husband, 
from which no appeal was taken. and plaintiff appealed from a jndgment of 
nonsuit in favor of the wife. On appeal. plaintiff's petition for a receiver 
for the bn<incss operated by the 1111sband and n i fe  was gmnted. Held:  The 
only issue on appeal was whether the wife was indebted to plaintiff, and it  
mas error to appoint a receiver for the business on tile action on a simple 
unsecured debt where no right to or lien on proprrty of defrndants was 
asserted. X. C. Code. 860. plaintiff's remedy heing by execution on the judg- 
ment against the hnsbnnd and against the wife if hc shonld obtain jndgment 
against her on the appeal. I h i d .  

5 13.  LActio~ls. (Service of process see Process.) 
('ontention that action could not he maintained against defendant corpora- 

tion in recrivrrship held nntenable when the record disclosrs that the receiver- 
ship was dissolred and the corporntion made a party defendant before the 
trial in the Superior Court. Tltc.litr 7.. drro~c.ood, 118 

Allegations that defentlwit receivers held assets belonging to another de- 
fendant, and that such aqsets in equity were held for  plaintiff^' benefit and 
shonld be subjected to plaintiffs' claim against such other defendant. i s  held 
to state a cause of action against the rrceirers. Lcach c Ptrqc, 622 

RECEIVING STOLES GOODS. 

# 2. Knowledge and Felonious Intent. 
Knowledge that  the goods were stolen a t  the time of receiving them is nn 

essential element of the offense of receiving stolen goods, and although gnilty 
knowledge may he inferred from incriminating circumstances, a charge that 
such knowledge might he :ictnal or implied, without specifying that it  would 
have to exist a t  the time of the receiving, is erroneons. S .  v. Spnzclding. 63. 
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REFERENCE. 
3. Pleas i n  Bar. 
A compulsory reference may not he ordered prior to the determinntion of 

defendant's plea in ba r  when such plea, if determined in dtbfendant's favor, 
entirely destroys plaintiff's right of action, mid renders a11 act-onnting useless. 
Preister v. Trust Co.. 51. 

Plaintiff alleged tha t  he purchased, a t  the sale of a hnnkrllpt's estate, cer- 
tain stocks and t)onds which had been given a s  collateral security for  n note 
by the hanlirnpt. tha t  subsequent credits had paid the  note in full. and tha t  
defendant ha111i had sold certain of the security without notic? nntl purchased 
same a t  i t s  own sale. ant1 refnsetl to snrrendtbr the  securi'ies t o  plaintiff. 
Defend;~nt bank filed answer alleging that  plaintiff was  not the owner of the 
securities. t ~ u t  thnt c1efend:int bank plirrhased the secwities a t  the sale con- 
ducted by the payee of the note upon default  a f t e r  due advertisement. Held: 
The answer raised isslles which a r e  determinative of the enlire controversy. 
and an  order for  compulsory reference prior to the determination of the  
question of title to the securities i s  erroneous. Ibid. 
§ 4a. ERect of Consent Reference. 

This cause involving plaintiff's claim for  goods sold on ronsignment and 
defendant's :~ l lcgrd  conversion of the proceeds \van referred to  :I referee by 
consent. Cpon the filing of the report hy the referee, judgment was  entered 
for plaintiff for  n stipulated sum in acacord with the report, and the  cause was  
expressly retained for jury t r ia l  llpon the  issue of f rand rxisc.d hy the  plead- 
ings. S o  exception was  entertvl to this jutlgment and no appeal tnlien. At 
s s ~ t h s e q l ~ n ~ t  tvrm, p1:lintiff's motioll for ;I jury trial  w r s  refused on the  
gronuct thnt the consent reference waived the right t o  have a n y  of the  mat ters  
tried by jnry. Hvld: The judge of the Snperior Court a t  the later term wns 
without nnthority to disregard the espress provision of the j ~ ~ d g m e n t  entered 
a t  the  prior term thnt the vilnse be retninetl for jnry trial  on the  i s s w  of 
fmwl ,  there being no exception to the judgment or  ilppe:ll therefrom. and the 
judgment heing t ~ s  judicntn nr to the mat ters  therein determined. Fcrti l ircr 
Po.  2'. Hnrdcc. 56. 

Ry consenting to a referenre the parties w n i w  the right to have issues of 
fact  determined by $1 jnry,  C. S.. 572. nnd the tender of issncs on exceptions 
in a consent reference may he treated ns snrglnsnge. .4wdrrao11 v. NcRac, 197. 

8. Exceptions a n d  Preservat ion a n d  Waiver  of Grounds  of Review. 
I n  t h ~  n l~sn ice  of ex(~q?tionh to the f a c t ~ ~ a l  findings of the referee, his 

findings nre  conclusive. i ~ n d  the  c a w  m n ~ t  I)r cletc~rminetl upon the facts found 
by him. .-Lwd(~son 2.. JfcsKnc. 197. 

Where the parties agree thnt the finding\ of fil('t of the referee and his 
conclusions in rrg:lrtl t o  atlv:~i~c~ements f o ~ ~ n t l  tluc~ 1)y the various heirs a t  
lnw shol~ld  11e ~wn(.lnsive ilnd th:lt e w t ~ p t i o ~ ~ s  might I I ~  filed only to his con- 
c k s i o ~ i s  of lam. a n  heir is  estopped to con twd  thnt the ndwnc.ements charged 
against her by the  referee were not correct. Il'olfrz 1. .  Clrrllnicw~/. 361. 

9. Duties  a n d  Power8 of Cour t  i n  General.  
I t  is  cwor  for the court to refuse to pass upon e x r e p t i o ~ ~ s  lo the report ill 

a consent reference. or  to approve the findings esceptetl to simply I)ec4i~n.t, 
they a r e  supported by the evidence, the findings of the referee not heing 
binding o ~ i  the rorlrt even if supported by evidence. 1)11t it Ile ng the, tluty of 
the cbonrt to rtsview the evidence nnd jndici;~lly determine the f:lc3ts a s  estab- 
lished by the preponderance of the  evidence. C. S., 678, and in  passing upon the  
esc4eptions, ht, may atfirm, amend, modify, set aside, malie additional findings, 
illid (80ntirm, in whole or in part .  or  tliraffirm the  report of the  referee. 
And( r.wn 1.. M r K n c ,  197. 
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By consenting to a referencr the  parties waive the  right to have issues of 
fac t  determined by a jury. C. S.. 572. irntl the tender of issues on exc'eptions 
in a consent reference may he treated a s  s ~ ~ r p l n s a g e .  Ibid. 

Upon appeal from the referre in ;I consent reference, the w n r t  amended the  
report of the referee hy making adtlitionnl findings of fact. confirming the  
findings of the referre not i nco~~s i s t en t  with the court's findings and by strik- 
ing out :I por t io~l  of the referee's co~iclllsions of law and s ~ ~ h s t i t n t i ~ ~ g  other 
conclusions of law thrrefor.  Appell:u~t excepted to the  jntlgrnent appro\-iug 
the  referee's j n d g m n ~ t .  :III(I to the court's fnilnre to S I I ~ ~ ; I ~ I I  a1111ell;1nt's escep- 
tions. : ~ n d  to the court's additionnl f i ~ r d i ~ ~ g s  and to the striking out of par t  
of the r e f n e r ' s  co11~111sions of law. :rud in refusing t h r  motion to remand to 
the referer. Hc.7d: Under the  court's power to affirm, disaffirm. or modify 
the referecb's rt'port, the court  had the authority to malie the  modifications 
complainetl of. i ~ n d  the conrt's aclt l i t io~~nl findings of fact  Iwing s ~ ~ l q m r t e d  by 
evid(wc.e. th(b judgrnn~ t  in accord with the findings is  irffirmed. .Ili~lcral C o .  
I . .  ) ' O l t } / { / ,  3s7. 

REMOVAL OF CAUSES. 

9 4a. Determination of W h e t h e r  Controrersy  I s  Separable.  
Whetlwr a controversy is separable i s  to he determined hy the complaint. 

C'lc~'cn{lc.t. v .  Gr.ot.cZr. 240. 
A complirint alleging that  r~laintiff pnrchasrr gave the seller n title rrtnin- 

ing c o ~ ~ t r n c t ,  to which the certificate of t i t le was  attnchrd, for  balance due on 
the pl~rch;rst> 11ricr of the trnelr. tha t  the contr:ccT n.as sold : I I I ~  assigned to a 
nonresidt.nt, who fnilrtl ir11(1 refused to snrrender the  certificate of title upon 
the  corn~) l r t io i~  of the payment of the pnrchase price, is hcld to show a 
sepnrablr c o ~ ~ t r o r e r s y .  and the ~ronr t%it le~~t ' s  petition to r emow W:IS properly 
granted. 121rt.lrsor1 1 ' .  Rnipck, 396. 
5 4b. Determinat ion of W h e t h e r  Jo inde r  of Resident  Defendant is  F r a u d -  

ulent.  
\f'hether resitlent tlefeadants a r e  joined f m ~ ~ t l a l e ~ i t l y  to prerent removal 

i s  to IN. tleternii~retl by the petition. which must allege facts 1e:uling to thnt 
c~ )nc . ln s io~~  npart  from the pleader's deduction. Clcl'c'rt~cr. I.. C rowr ,  240. 

I f ~ ~ I d :  P r t i t i o ~ ~  failed to show that  resident cmployee was  joined f rnn th -  
1e11tly to prerent removal. I b i d .  

(i 8. Removal  of Criminal Actions on  Ground of Invasion of Fede ra l  
Consti tutional E i g h t s  of Pr isoner .  

The defendant filed a p e t i t i o ~ ~  for r r m o ~ a l  from the St;rtt> Superior f'ourt 
to the ITnitetl States ('ourt for the district to Iw certified a s  to tlir glncc' of 
tr ial .  Act of ( 'ongr~ss .  3 JI :~rch.  1S63. Title 28, secs. 74 ant1 7.7. The vonrt 
clenied thc petition for that  the, petition did 11ot alIege any  de11in1 of ally rights 
1,y reason of Sta te  1:rw. Hcld: The d w ~ i a l  of the pctition w:\s without error. 
tlefendnnt's remedy for  allepr~tl t lr~iinl  of tqunl p r o t r c t i o ~ ~  of thc laws on 
:rcconnt of prr j l~diec  or  in the esclnsion of colored persons from the grand 
jury. being in the  Sta te  Court and ultimately by wri t  of er ror  to the Supreme 
('onrt of the T7nitetl States. S.  1.. W ( 1 1 1 . 9 .  487. 

$j 19.  Actions f o r  P u r c h a s e  R i c e .  
Where the uncontradicted evidence shows that  goods described in the com- 

pltrint were tlrlivc~red to defendant purchaser in accordance with the contract, 
ant1 that  the  purchase price was  due in the amount claimed, a directed verdict 
for p1:iintiff' seller on the  issue is  proper. Sfr~'c?ts Co. z.. Moonc!lharn, 201. 
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8 W. Actions o r  Counterclaims for  Breach of Warranty.  
A directed verdict against the purchaser on his counterclainl for alleged 

defect in the goods sold and delivered is proper when there is no evidence in 
the record tending to support the counterclaim. Stevens Co v .  M o o n e ~ h a m ,  
291. 

SCHOOLS. 

(Tasntion for schools see Taxation ; assumption of school de;2t by county see 
Counties.) 

9 15. Deeds and  Conveyances of School Property. 
A chartered school district acquired the property in question by foreclosure 

of a loan made from its sinking fund, the property thus acquired being in no 
way connected with the operation of its schools. The trustees of the district 
instructed the property committee of the district to investigate the legality of 
a privnte sale, to consider any offers for the property in excess of a stipu- 
lated sum, and delegated "power to act" in the matter. The chairman of the 
property committee thereafter entered into a contract for the sale of the 
property for the stipulated price. Plaintiff taxpayer of the d~s t r ic t  instituted 
this suit to restrain conveyance to the purchaser in the contract. Held:  The 
trustees of the district mere without power to delegate autht~rity to sell the 
school property, and the district was not bound by the contract entered into by 
the chairman of the property committee, and decree restraining the execution 
of the contract was proper. Whether the property could he sold by private 
sale, qucerc. Bozcles r .  Graded Schools, 36. 

STATUTES. 

5 2. Constitutional Prohibition Against Passage of Special Acts. 
A municipal corporation was given jurisdiction by its char1 er over streets, 

and the act provided machinery for laying out, opening, altering, and main- 
taining its public streets. (Ch. 343. Private Acts of 1907.) Thereafter, a 
private act was passed enlarging the town's jurisdiction so a s  to include 
therein sidewalks and alleys, hut prescribed no method for condemnation of 
lands for alleys. (Ch. 216, Private Laws of 1925.) Held:  The later act 
merely enlarged the jurisdiction of the town to include sidenalks and alleys 
under the machinery set out in the prior act, and the later act is not a special 
statute relating to roads inhibited hy Art. 11, sec. 20, of the State Constitu- 
tion, the act not relating to the laying out, opening. altering, or discontinuance 
of any particular and designated highway, street, or alley. Deese v. Lumber- 
ton ,  31. 
9 6. Construction in Regard to  Constitutionality. 

An act of the General Assembly will not be declared unconstitutional unless 
plainly nnd clenrly so. R. 1.. T17arrell, 75; Hood, Ponzr., 2?. Real ty  Go., 582. 

1 0  Repeals by Implication and  Construction. 
Repeals by implication a re  not favored. and two acts relating to the same 

snbject matter must be irreconcilable in order for the later to repeal the 
former. Kclly v. Hunsucker,  153. 
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TAXATIOX. 

(Power  of mmiicip:~litg to  le \y  privilege t ax  see Municipal Corpor:~tions 5 .1'2; 
:~ s \umpt io~ i  of school dictrict debt by county see Connties 5 10.) 

I. Constitutional Requirements and Re- 2 3 .  Real fropert: .  Exempt ions  
strietions \ 111. Actions to Determine Validity of 
1. Uniform Role  a n d  Discrimination Levy of Tax- or Isbuance of Bonds 
3 .  Limitation of Tax R a t e  ant1 Debt. 3 i .  Actions by Taxing  Unit to I.:stabliell 

a n d  Pruvlsions for  Levy  of Taxes Tai id i ty  of Proposed Bond Issue 
f o r  P a y m e n t  of Bonds 38. Remedies of Taxpayer  

4 h-ecessity of Vote a. Enjo in ing  Issuance  of Bonds 
1Y. Property Exempt from Taxation 

# 1. Uniform R u l e  a n d  Discrimination.  
While the  (;rnc>ral Assembly ma!- authorize mu~licipali t ies to  t a x  trades and  

professions. it may not i~nposc ,  in :lddition to the  State-wide lirt'nsr tax.  :I 

special t : ~ s  npoll those followinp ;I l~a r t i cu l a r  t rade  o r  p r o f e s s i o ~ ~  in c e r t : ~ i ~ ~  
designated com~t i c~s  while not reqnirinp snch t ax  of others follon-ing the  same 
t rade  o r  profession in other countitxs of the  State.  S. c. TVnrrot, 7.5. 

# 3. Limita t ion  o n  Tax  Rate a n d  I k b t  a n d  Provis ions  f o r  Levy of Taxes  
f o r  P a y m e n t  of Bonds.  

An e s r n ~ l ~ t i o ~ ~  of real prolwrty f rom taxation m d e r  thv provisions of the 
constitutional amendment of Art. T, see. 5, would not affect the  validity of 
k~ontls already issued by a mlu~icipnli ty.  Sox11 I . .  ('oriir~s. of St .  I'rrr17s. 301. 
g 4. Secess i ty  of Vote. 

S. ('. (lode. 1334 ( S  1 .  giving special :rutliority to comnties to issue bo~ ids  and  
notos for  thts s1)eeial p11r11os~s t11(~rt~i11 I I : I I ~ ~ ~ ,  i11c111di11p the  ere(. t im and pur- 
chase of sclioollioi~sc~s. a s  administr:itive :~gencics of the  Sta te ,  does not grant  
special l~n tho r i ty  to issue I~ontls or notes for  the  ercctiou : ~ n d  ~nainte i l ;~ncr  of 
te:rcIic.r:~gw in conncsction with c*o~~solid:lted r11r:ll schools. :ind where :I llro- 
posed bond issue fo r  this pnrposr h :~s  not lwwi ;ipproved Iry t he  majority of 
t he  qualified ro t c r s  of tllv c~onnt~- .  ;In order restr:rining t h r  issn:lnce of the  
k~ontls i s  proper. 1)(,111!,1/ 1. .  .I1 (~kloi11i111y C'ou~i tu .  5.7s. 

.Tl~dgment t h ~ t  city m:ty not nsts fnntls tlrrivftl from t n s w  for  a i rpor t  
improvements without vote i s  upheld. Oosrcicli 1.. Dlcrhccm. 657. 
# 23. R e a l  J3opc r ty  E x r n ~ p t i o n s .  

The  c o ~ ~ s t i t ~ ~ t i o n ; r l  ;rrnentlmrnt to Art .  V, sc~ . .  -7, is  ~ i o t  self-esecnting. 11nt 
merely gives the  Gr11cr;11 h s s t ~ n ~ l ~ l j -  l)rr~nissi\-e po\vc3r to g r ; ~ n t  the  c ~ s c ~ ~ n p t i o l ~  
f rom t a s :~ t ion  to the  c ~ s t c ~ ~ ~ t  t11c\rri11 nlc~litionrvl. \\-hic.h l)on-rr tlie Orne r ;~ l  
Asse1nl11;- m r y  rsrrcisti ill n- l~ol (~  o r  ill 11;irt. o r  not : ~ t  :111. :IS i t  111ay ill i t s  
\\-is don^ determine. Saslr c. ('oirrvs. of At. I'nltTs. 301. 
# 37. Actions by Tax ing  Vni ts  t o  Es tabl ish  Validity of I'roposed I b n d  

Issue.  
('11. 186. Public Laws of 1931. sew.  4 to 8. inclnsive. a s  :nnie~itl(~l ( S .  (1. C'oile. 

2402 15.5 to 601 1 ,  1)rot-itling t l ~ t  n t : ~ s i n p  1111it of t l ~ c  Stilt(, 111i1y insti tute 
action against  i t s  residents and taxpayers to  have the  ralidity of ;I proposed 
bond issnc : ~ n d  ~ ~ r o p o s r t l  t ; l s rs  for  11;ry111ent of tho in t l r l~ tc~t l~i rss  clc~tc~rmiuetl 
by judgment of the  court. provitlcs for :III  action in t he  ~ i n t n r e  of nn adver- 
s a ry  proceeding i l l  I Y I I I .  ;111tl contrnipl:~tes tha t  tlic c80nrt shonld determine 
whether t he  prol~osrd  I ~ o ~ i t l  issnc. is  ralitl or 11ot in :rc.cortl;nic.r with tlie issllcs 
of fac t  and law \\-1iicl1 111i1.v Iw r:~ised 11y the p l ~ ~ d i l ~ p s .  :111d the  nr t  i s  not 
nncons t i t n t io~~a l  :is at trnlpting to  impost) upon the  courts t he  nonjudicial 
function of determining moot o r  hypothetic:rl questions. S. ('. Constitntion, 
Art .  1. sec. S ;  Art. IT. sec. 12. ('rtstcw'~~,s r .  .Vtarll?/ C'orci~t!/. 6$2. 

I n  this su i t  by a taxing uilit to 1l:lve :I p r o ~ o s r d  bond isslle. declared v;llitl. 
N. C. Code, 2-19? ( 5 5  to  591, sllmmons \v:I!: served by l in l , l ic :~t io~~ fo r  t h r w  
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successive weeks a s  required by the  ilct, ilnd defent lmts  were required by snid 
pnb1ic;ition to  tile answer  within twenty-one days  f rom the  da t e  of the lust 
pnblicntion. H v l d :  "Full  publication" was  complete :IS reqnired by the :lcat on 
th r  tluy the  last  notice was  pnhlislnetl. and  the  contention tha t  pnblic:ltion was  
not co~nl)lete  until a week f rom the  publication of the  last  notice and t h a t  
defrndants  shonltl have been girth11 twenty days f rom t h a t  da t e  to  file answer 
is  unt ru i~ble ,  publication once a week for  three successive weeks being all tha t  
i s  reqnirctl by the  statute.  Ihid.  
h j l~tlgment in a sn i t  by a taxing nuit declaring tha t  bonds which the  unit  

l)rc.'l)oscvl to  issnr were fo r  the) purpose of refnnding I)onds of t he  w i t  which 
11iltl I ) ew  issued by i t  ns a n  administrative agency of t he  S t a t e  for  the  pur- 
post1 of maintnining the  constitutional school term, and tha t  orher l)onds which 
the  unit  proposed to issue were fo r  rrfmnding bonds which 11:ld been issued by 
i t  for  ncctwnry e spmses ,  nncl t h a t  therefore tilxation to p l y  principal and  
in tcr rs t  on the  bonds would not be subject to  the  constitutional limitation on 
the t : ~ s  rate,  i s  Ircld conch~sive on a t a spaye r  in his snbseqntxnt su i t  challeng- 
ing tlicl v:~litlity of the  1)onds on the  very issues determined 1)s the  prior judg- 
ment. Ibid.  

38a. Enjo in ing  Issuance  of Bonds.  
X home owner i n  n m ~ ~ n i c i p a l i t y  is  not entitled to restrain the  issuance of 

rcfnntling I)ol~tls I)y i t  on the  ground t l~ i l t  the  refnntling bonds wonltl IN. s ~ ~ b j e c ~ t  
to :111g cw?mption from taxation tha t  might be allowed the  Ge~r r r a l  Assembly 
unt1t.r the  :lmrndment to Art. V, see. ,;, since he  \vonltl bt, I)enetited ~ n t h r r  tlln11 
injured by any exemption which may be allowed, and  since tke  validity of the  
propostd I)ontls wonld not I)c i~ffectetl I)y such e~c1rnptio11. 3-rrslr 1 . .  C ~ I I I I . . ~ .  of 
St .  I'c~rtls, 301. 

'l'ICSASTS I S  COJIJLOS. 

(Adverse possession against  cotenants see A t l v ~ r s e  Possession 8 -In.) 

g (I. A f t e r  Acquired  Title.  
011r  ten:~nt in common, under obligntion to discharge a n  encunlbrance on 

the  1nn11, mag not procure n f o r e c ~ l o s ~ ~ r e  sale t l iereundrr ant1 :~cq r~ i r e ,  directly 
o r  indirectly. the  title to the  entire interest  to  t h r  exclusion of his cotenant. 
Yutto~l 1%. P l t t t o ~ ~ .  472. 

TORTS. 

(Pnr t icular  tor ts  see Par t icular  Tit les of Torts.)  

5 3. Liabil i t ies of Tor t -Feaso r s  t o  P e r s o n  In ju red .  
1'l:lintifis held :I lien on n trnclr darnagetl by the  negligcuce of the  driver of 

;I t1.11c.1i 1)clouging to ;I th i rd  person who carried indt ,~nni ty  ins11rii11~~ 011 11is 
track.  .1ltliongli insurer had no t iw  of plaintiffs' lien ant1 thc  o\vncr of tht. 
negligently tl:l~~~ilgt'tl trnclr lii~tl :igrtwl t l ~ t  check he made paj.al)le to him :lnd 
plaintiff's jointly, i n s l ~ r e r  p:~itl tlw owner of t h r  t n ~ c ~ l i .  who f;~iltvl to  p:ry pl:~in- 
tiffs' lien f rom the proc'twls. Il(,ltl: 1nsnrt.r wils not :l tort-ftwsor. 11or ol)li- 
gated by i t s  c20utract with the  o w ~ ~ c ~  of the  t r w k  n('g1igcwtly C : I I I S ~ I I ~  tile 
di1m:lge to pay limlmltlcrs on thr' t rwlc  ~ ~ e g l i g e ~ l t l y  tl:lmilged. i111d 1)l:lintiffs a r e  
not twtitlwl to clnforct. pngmcnt :1gni11st insnrcr  either in co r t r :~c t  or ill tort  
in the, :~l)scncc~ of f r :~nt l  or cv l l~~s ion .  . l f ( , t w r  1.. CnsrltrTt]l Po.. 288. 
@ 6. R i g h t  t o  Contr ibut ion  .Inlong Tor t -Feasors .  

-1 person injllretl in a collision I)ctnrren two ca r s  obtained judgment against  
the  tlrivors of the  ca r s  ;IS joint tort-feasors. Thereafter,  the injured person 
s ~ ~ e t l  tht. tlrivcr of one of tllv vnrs ant1 the i ~ ~ s l l r c r  in :I li;~l)ility po1ic.y 011 tilt1 
c a r  tlriren by him, m ~ t l  the insurer paid t he  total  amount of the  judgment, 
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and  had one-half the  judgnlent assigned to  :I t rustee fo r  i ts  benefit, and 
institntc~tl this nrtion against  the  insurer in n policy of liability insur:lnce on 
the  oth(3r cur, contrntl i~ig 1li;lt i t  w:ls c~ntitlctl to contribntion under the  pro- 
visions of C. S.. 818. Hold: The  s ta tn te  providing fo r  c o n t r i h u t i o ~ ~  among 
joint tort-ftusors does not ; ~ p p l y  to i~ i sn re r s  of j o i ~ ~ t  tort-fcasors. : ~ n d  the  
dcniurrcr of dcfentla~rt  insurer n.:rs proprrly gr:iutrtl on the  nllt~g;ltions in 
pl:~intiff's insnrer's :>ction to  force con t r i l )~~ t ion .  C~rsrrnlt!l Po. 1. .  G!rorant!/ 
Co.. 13. 

TRIAL. 

111. Rweption of Kriclcnre structions 
1 6 .  \ T i t h d r a v a l  of E \ i c i ence  2 7 .  Llirected Verd ic t  in Fa \ ,o r  o f  P a r t y  

I V .  Province of Court and Jury H a v i n g  B u r d e n  of I'roof 
19. I n  R e e a r d  t o  E v i d e n c e  VII. Instructions 
20. I s s u e s  of L a w  :and F a c t  2 9 .  F o n n ,  Kri luis i tps ,  a n < l  SufTiciency of  

V. Nnnsuit J n s t r u c t i o n s  
21. T l m e  a n d  S e c e s s i t l -  of M a k i n g  M o -  h. S t x t r l n e n t  of E i i r l e n c e  xrul E x -  

t i on  a n d  R e n e v a l  T h e r e o f  p1an;ltlon of  La\!' Ar l s ing  T l ? r r e -  
22. Office a n d  E f f e r t  of Motion o n  

a .  P u r n o s e  a n d  Ef fec t  of Motion c  C h a r r e  o n  B u r d e n  of Proof  - - 

b. Pons ide ra t ion  of  E v i d e n c e  u p o n  32. K t ~ q u e s t s  f o r  I n s t r u c t i o n s  
Not ion  33.  S t a t e m e n t  of  ( ' o n t e n t ~ o n a  .,nil Ob  

2 3 .  l'onIrad!rtinrr a n d  Disc repanc ies  in  jectzons T h e r e t o  
E1, idence 3 6 .  Cons t ruc t ion  of I n s t r u c t i o n s  

2 1 .  Su f f i r i ency  of E v i d e n c e  ! ' I l l .  Iwsues 
VI.  Directed Yerdict and Peremptory In- 3 3 .  T e n d e r  of I s s u e s  

9 16. \Vithdrawal of Evidence.  
111 th is  ;1ctio11 for  :llimoiiy without (1irorc.c. ('. 8.. 1007. p ln i~~t i f f ' s  c.o~uiscl 

i n : l ( l w r t f ~ ~ ~ t l y  c~x;iniine(I plai~rtiff wife in rt,gard to (lef(~11(1:111t 1i11sI~:lntl's :rllegtvl 
1 1 1 l t r y .  ('onnsc~l. admitt ing thc  inc~ompctrncy of the. t ~ ~ s t i m o ~ ~ y  1111(1(\r tht, 
provisions of C". S.. 1801. :lsltetl tha t  thc, t e s t i m o ~ ~ y  I)(' stric.ltr~n 011t. ~vh ich  w%-;rs 
tlone by the) conrt. Ilf,ltl: ?'he r r ro r  in tht. :ltlmission of the evitlelrcc n.;ts 
t l i i~ s  cnrcd. Ilnyct101.n 1 ' .  Haycdom, 175. 

# 21. Time a n d  Srcc,ssity of Mak ing  JIo t ion  and Renewa l  Thewof .  
\ T l ~ t ~ r e  t l~ f t~n t l :~ i i t  niovcs for  i ions~iit  :iftthr the  close of plni~rtiff's evidenc~c~ Ijilt 

fai ls  to rclrcw t h r  motion a f t e r  the  i ~ i t r o t l ~ ~ c t i o n  of his rvitlcnc2e. he \vni\.tss his 
motion ;111tl is ~ i o t  cl~ititl(vl to lriivt~ the  ilctior~ tlisniissc~tl tlit'rc'o~l. ('. S.. ,767. 
I<( I! t ~ t l  ('o. I.. .Iltsticc,. 34. 

3 22h. <'onsideration of Evid rnc r  o n  Motion t o  Sonsu i t .  (Review of 
j udgmen t s  on  mot ion t o  nonsui t  see Appeal a n d  E r r o r  $ 4 2 . )  

011 :I motion to  11o11snit. ;\I1 tht. rviclrncc. is  to he taken in tlic light most 
f;lvor;ll)lr to  p1:rilrtiff. :lnd lie is  ( s ~ ~ t i t l e d  to every r e : ~ s o ~ ~ : l l ~ l t ~  ~ I I ~ ( > I I ( ~ I I ~ P I I ~  

thtlreon : ~ n t l  rverv renson:~l)le infcrt,urc t l ie r r f ro~n.  C'. S.. 567. HnucwrX 1.. 
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lVilso~i. 120 ; Harpor  c. R. I?., 398 ; Dcbnant z'. V'lf itc'cill(7, 618 : Hcadcn c. 
Ti~cr~rsportntio)~ Co., 639 : Oil Co. 1.. Zroii TT'ol'li~, 668. 

Upon motion to  nonsuit, the  e r ide l~cc  i s  to  be considert~d in t he  light most 
f : irornl~le to  t he  con tmt io~ i s  of plaintiff. C. S.. 567. Gtoccrll 7'. Rn(llai1r1, 636. 

011 niotion to  nonsuit. plaintiff i s  entitled to the  benefit of erery  germane 
fact  ant1 inference of fact  re:~sonahlg dednctihltl f rom the  e~-idcnrc>, and e ~ i -  
tltlncr snpl~or t ing  plaintiff's c1:lim will be taken n s  t r ue  :~ l t l i o .~gh  co~~tr : ld ic ted  
by tlefent1:lnts' eritltwcc. ('. S.. 367. Colr c. R. R.. 391 ; Dinijtoitd L.. iScrcice 
Storcs,  632. 
# 23. Contradic t ions  a n d  1)iscrepancies i n  Evidence.  

TVhcrc plaintiff's eritltwcr i s  s~lfficicmt to  he snl~mit ted  to the  jury. the  fac t  
thnt  pl:~intiff's critlence is  contr:ltlictctl hy ~ r i t l e n c e  introduced by defendants 
does not enti t le tlcfcnd:~nts to nonsuit, it Iwillg for  the  j11ry to  determine ~ r h i c h  
eritlc~nce th rp  will 1wliex-c. Hfl/~(*ocli  1' .  lrilsoir. 129. 

IVh(~r t~  l~ortiolis  of tlir testimony of n innterinl w i tnws  arc' inconsistent o r  
ci11ltr:Ictictors. nlltl 11crmit more thnn antx infercwc(~ to  he d r a ~ r n  thrrefrom. it 
is  :I nx i t t r r  for  the jnrp to  tlecitle which r iew of the  rritlence sho~llt l  be 
:rccq>tetl. Toil! hrrlii? 7'. Il!,c,li tol. 265. 
a 24. SufFiriencs of E v i d ~ n c e .  

.\ tlcmurrc~r to t h r  eritltlnce got's to pl:~intiff's entire r ight to recPorer, and  
m : ~ y  not be snstnined if ,  in nap  nsprct or to  any extent. :I cause of action 
within t he  1~lr:Itlilrgs i s  made out. C. S.. 567. Jtrcksou c .  Tltonzns. 634. 
2 .  1)irecntrd Yr rd i r t  i n  F a v o r  of  P a r t y  Hav ing  B u r d e n  of Proof .  
.\ tliri.vtctl rn't1ic.t m:ly not be given in fn ro r  of plf~intiff  ha r ing  the  burden 

of 1)1'0ot' (111 the, issntx unless there i s  no rritlence f rom which the  jury conld 
find o r  which 17-onld justify a n  inference contrary to plninliff's coiltcwtion, 
:rn(l rritlencc ill th is  action is 11c.lrl iiisnfficient 1-0 support  n directed rertlict 
in pl:~intiff"s f a r o r  on the  issue of defentlant's wrongful con\ersion of p1:iill- 
tiff's 1~rul)erty.  E ' o t i l i x r  Co. c. Hardee ,  633. 
# 29b. Sta t emen t  of Evidence  a n d  Explanat ion  of L a w  Aris ing  Thereon.  

Untlcr ('. S.. ,564. i t  is  the tlnty of tlir court  to  charge in n plnin mld correct 
in:iilner thc. eridence ill the. r a w  : ~ n d  explain the  law arising thereon. and  h e  
is  required to girt, a correct charge on these substantive f ~ x t n r e s  without 
te11tlt.r of 1,r;ipers for  instructions, but a pa r ty  desiring a fuller  explanation 
on somt3 s ~ i l ~ o r t l i ~ ~ : t t t ~  f w t n r e  of the  w s r  o r  some particular phase of the  ttxsti- 
mony should aptly tender reqnest therefor,  and  t h e  chnrge in  This cast, i x  Irc,ld 
]lot to impinge, the  statute.  Sclrool 1)istrir.t z'. Alonznnrc Coulltl~, 213. 
5 20r.  Cha rgc  o n  B u r d e n  of h o o f .  

A11 erroneous instruction on the  burden of proof enti t les t he  prejudiced par ty  
to :I new trial. the  burden of proof heing n s~tbs tnnt ia l  right. :1nr1 n 1:tter 
portion of the  chnrge correctly plncing the  bnrdchn of proof will not curt, t he  
er ror ,  s i n w  inco~isistcnt instrnctions I I I I O I ~  :I n1:ltt~ri:ll point t.:11111ot I I ~  held 
harmless. DcHar t  1.. Jcirlii~ia. 315. 
# 32.  Reques t s  f o r  Ins t ruct ions .  

A par ty  dwiring elaboration on n subordinate f ea tn r r  of the  chargr  innst  
:~p t ly  t rndc~r  ;I prolwr pr:ipcsr for  instrnctions. Hnitcorh 1.. TI-il~o~r. 1.9: I,(wc*lr 
I . .  T7!li~1r11. 207: Scl~ool  I1istvic.t 1.. ..llnli~!c~rcc~ Cotiiit!~. 213. 

\Thew the  clrnrgt~ of the  c.onrt meets the  requirements of C. S.. 564. a pa r ty  
desiring n fuller  clittrgt~ milst :~p t ly  tender rcqnest therefor.  Hcndcrl .c. 
T r a ~ ~ s p o r t n t i o i ~  P o . .  639. 
9 33. S t a t r m r n t  of Content ions  a n d  Objections There to .  

n'hcrc, tht> c.li;rrgr st:ittJs th:lt clefendnnt makers contended tha t  p1:aintiff 
:icqnirrtl the  note sued o11 a f t e r  m:lturity, defendants should aptly object a n d  
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offer correction if they (lo not admit  t h a t  p1;rintiE was  a holder a f t e r  rnatl~rity.  
Piclictt I:. Fltlford, 160. 

A misstatement of the  contentions of a par ty  n i l l  not he held fo r  e r ro r  
when the  injured par ty  fails  to  bring the  m:rtter to the  attention of thc  t r ia l  
cour t  in a p t  time. Solrrjld Co. 1.. J o ~ c ~ s .  462. 

Where  the  t r ia l  c o i ~ r t  s ta tes  the  contention of one of the  parties on the  tbvi- 
dence, i t  i s  e r ror  fo r  the colu't to fail  to s ta te  the  contcntions of the  :~dve r se  
par ty  based on i t s  evidence on the  snnle aspert  of the  mse.  Jlcxxicli a. 
Hickor!/, 631. 
# 36. Construction of In~tructious. 

A charge will be read c o ~ i t c ~ s t ~ ~ x l l y  a s  :I wholr. xnd esrc 'p t io~~s  thcrc~to will 
not be sustained when the  charge, so constrned, i s  not prejudicial. Rnncock v. 
~ i 1 ~ s o j 1 ,  1%. 

An i n s t r ~ ~ c ~ t i o n  n i l l  lw c o ~ ~ s i ( I e r r ~ I  ~ ~ ~ ~ ~ t ~ s t ~ l i l l l y  :IS :I whole :111tl interprrtcvl 
in the  light of :111 the  evidence. .Ifclrhorj~ I.. IZ~rdisill Jli)ir. Itir.. 544. 
# 39. Tender of Issues. 

An esccption to  thc  r e f ~ ~ s : i l  to snhmit issnes tendered c:lnnot he snstained 
when the  issues snhmittrtl a r r  identical with the  issnrs tenderetl except for  
the  addit ion of a n  issne tletcrminntivr of the  rights of the  p:~rtifss I I ~ I O I ~  the  
evidence ant1 theory of tr ial .  Pic,lictt 1 . .  F111fot.d. 100. 

TRI'STS. 
# 1. Creation and Validity. 

A devise of Innil to  one person with direcation tha t  the  rents therefrom he 
used fo r  the  Iwnefit of another.  c.reatcLs a11 ;~ct ive  t rns t  in accortlnncc \\it11 the  
express intention of the testator,  evcw tho~lgh the  testator does not 11se the  
words "trnst" o r  "trnstce." no particular langllage being nrcess:lry fo r  the  
creation of a t rus t  if the intent to do so is  evident. Sfcpl rc?~.~  1.. Clnrk. 81. 
# 8b. Title and Rights of Respective Parties. 

Testator clevisetl tht, lands in question to certain of h is  children with limi- 
tat ion ovrr  to  r e r t : ~ i n  other r l i i l d r c ~ ~  if tlcbviscrs tlicvl withont survi r inp  chil- 
dren,  ant1 by cotlicil provided tha t  tI(3viscw slio111tl have the  right to c l i spos~ 
of their  reslwctive s11:lres by tlwtl o r  will in fee. with l imi ta t io~l  o w r  in the  
event they shmlt l  d i r  xvitho~it s i ~ r v i ~ i ~ ~ g  r l~ i ldren  ilnd without hnr ing tlisposrcl 
of tlir propclrty. H(.Tc!: The clerisc w:is for  the  Iwnrfit of the  clf~viscvs, and  
the  unrestrictetl po\ver of tlisl~osition incalndetl t he  power to mortgage. :m(l a 
tleed of t rns t  est~c.ntcv1 l)y one of the  tlevisees is  n v:llitl encnmhranct~ on his 
nllotttyl sli:~rc, of the  Inntl. Frrrc.11 2.. Iirs. Co.. 4%. 
# 9. Revocation of Trusts. 

, J l~dg~nen t  tha t  iu t r rcs ts  of the  minor chiltlrc.rr were contingent nntl revolting 
the  t rus t .  (-'. S.. 99ii. from whiczh IIO nppcnl w:ls t i ~ k r n ,  11~7d e011c111sive 011 

tnlstctl :111il Iwnt~ficii~ries. ove11 if e r r ~ ~ ~ ( ' o i ~ s .  S ' i j ~ ( ~ t l ~ t ~ r s  v. 1)l.s. Po , ,  34.3. 

# 1. Statutory Provisions and Evreptions in General. 
('. S.. 6291. provitlin:: tha t  where ;an insnr :~ncc  company reqnir rs  a s  a con- 

dition precrtlent to this Itlntlinp of money tlrat thc  1)orrower t:ll;ch ont  ;I polic8$ 
of life insurance ;rnd :rssign it to  i n s ~ i r e r  a s  ~ ( ~ c n r i t y  for  the  loan, the  I r e -  
mituns paid on snch policy sli:~ll not he considered a s  interest  on the  1o:rri 
whell snclr preminms do not cscretl premiums chnrged on like poliries issued 
to persons n-ho (lo uot ohtnin loans, i.s held not to  exempt insl~r;nlce compan ie~  
from the  provisiolis of ('. S.. 2305. 2306. relating to  Ilsnry, t he  purport  and  
effcct of the s ta tu te  k i n g  merely to allow insnrar~ce  companies to  reqnire a s  
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LlSURY-('onti~~rtcd. 
a condition precedent to  t he  loan of money tha t  the  borrower t ake  out  a 
policy of i n s ~ ~ r ; l n w  ant1 :larig11 same a s  security fo r  the  loan, and  the  s ta tu te  
does not authorize insurance companies to  charge interest  in mcess  of six per 
cent on loans made by them, C'. S., 2305, or  exempt insurance companies f rom 
the  penalties for  usury when such companies charge a n  illega I r a te  of interest  
on loans, C .  S.. 2306. I f  C. S.. 6291, did  provide tha t  insurance conipauies 
should he exempt f rom C'. S.. 230.5. 2306, i t  would be void. X. C. Const., Art .  I, 
sec. 7. Cowan c. Trust Co. ,  18. 

A tell-year endowment policy comes within the  provision? of ('. S.. 6291, 
allowing insurance compmiies to require a 1)orrmver to  take ant aud  assign 
a life i n s ~ ~ r n n c e  policy to  the  insurer  :IS collateral secwi ty  fo r  n loan. when 
snch e~ltlo\vment policy provitlef thnt  the  fnce a m o l ~ n t  therel?f shall  be paid 
to the I)euetici:try if i uwr r t l  (lie\ dnring the  ten-year period while t he  policy 
i s  in force. Zb/d. 

2. Cont rac t s  a n d  Transact ions  Z'surioua. 
An insurance company required a borrower to execute a deed of t ru s t  o n  

realty ant1 to  take  out a n  entlo\vmrnt life insurance policy and to  assign snme 
a s  coll:lternl secnrity :IS :I condition precedent to m:llting the  loan. The lwr- 
rower pnitl the  prrminms for  n number of yenrs, nntl thcn c:lncelrrl the  policy, 
and had the cash surrender value cretlitetl to the  loan. H c l d :  The  horromer 
mny not rcc30ver the  pennlty for  w n r y  npon his contention tha t  the  amount  
the  ins~~rnncatb compnlly rwerved 11po11 the  cnn~el la t ion  of the  ~ o l i r y  a s  i t s  
profit therefrom. :\nd i l l t ~ r ~ s t  011 the  preminms paid. were :~monn t s  received 
hy the  insr~r;~nc'e c.omp:ruy :IS iuterest  in escess of the  s i s  per cent i n t r r r s t  
charged on the  note, sinre ('. S., 6291. espressly nuthoriaes insurance com- 
pan iw  to rrqnire n horrower to t;ikc. O I I ~  ilnd assign a life ins11rance policy a s  
a condition precedent to m;~lt ing n lo:111. ('oic'n~~ 1.. Tl'itst Po. .  18. 

VENUE. 
a 1. Residence  of Pa r t i e s .  

This i~vtion to r e w ~ t ' r  for  :illegetl uegligent injuries i~~f l ic te t l  npon ;I person 
s n h s t ~ c l ~ ~ ~ ~ n t l y  :rtljndgtvl i~rs ; I~le  w:rs hronght by thr' injured person's g11:1rdi:i11 
in the  ( Y I I I I I ~ ~  of thc  g~lardi:ln's p e r s o ~ ~ a l  resitle~ice. Defendants made a 
motion. nntler ('. S.. 470 ( I ) ,  to  remove to  the  county ill which the  injured 
p(>rsol~  ; ~ n d  tht, d ~ ~ f t ~ n d i ~ n t - s  rrsitlrtl nntl ill whit-11 1-he m u s e  of ;'?ti011 rrrose and  
i l l  \vhic.h thc~ gn;rrt l i : l~~ for the i n j l~ r r t l  person \vns ;lppointed : ~ n d  ql~nlified. 
Hcld: 'I'11(1 gn:~rtli;lu n ; l s  c>ntitletl to m;lintnin the  nction in t l ~ e  connty of his 
prrson:tl rrsitlt'nc.tx. ('. S.. 469, 446. 449. 450. "69, : I I I ~  ( l e f e ~ ~ d a ~ ~ t s '  n l o t i n ~ ~  t o  
rtLmovtb should 11:1vo hrw1 tlrnietl. T,nwsot~ 1..  TAIII!/~(,!I. 526. 
a 3. Actions Involving Real ty .  

A11 :l(.tion to  r e w ~ e r  t1;lm:lges to 1:1nd w ~ ~ s e d  I)y :~llcgcd n . l ~ m g f l ~ l  ohs t r~lc-  
tion of ;I r iver c : ~ t ~ s i n g  pon(1i11g of \ v : ~ t ~ r  ( H I  j d :~ i~~ t i f i ' s  1;1n(I, (lees 110t ill\-olve 
title to or ; ~ n y  in twest  ill I:III(I. :III(I is  t r ;~ns i tory  for  the p ~ ~ r p o s ( ~ s  of ~ ~ I I I I ~ ,  

and  t lef~'ntl :~nt 's  nioticn~ to rt 'n~ovc~ to the  connty of i t s  r e s i t l e ~ ~ w ,  n h r r e  i t s  
ln11(1 is  s i t ~ ~ : ~ t t )  11po11 which the> o h s t ~ w t i o ~ ~  W:I* 1)11iIt, i s  1)roperIy rpf11sw1. 
Co.r 1.. ('ottni! dfi1l.s. 473. 
a Ha. Notire,  Jur isd ic t ion ,  a n d  Hear ings .  

The. r r s i t l r ~ ~ t  j l~ t lgr  of :I tlistrivt, whrn not holtling court  ill the  cholunty in 
his district ill whic.11 the  c;111st. is  p e ~ ~ d i n g ,  has  no j~uistl ict ion to he :~ r  : I I ~  

aplw;rl from t h r  c4rrlt r t~fns ing dPftwdnnt's motion for  change .)f r twue on tlle 
grc~n~l t l  of tht, residtwce of the  p l r t ies ,  ant1 where the  record does not shorn 
tha t  thc. jntlgo w:ls holtli~lg c ~ n l r t  ill the, c ~ ~ l t y  t he  ca:l~iscb will I)(> rrm:~l~tl(vl  
for  t l( . termi~l;~tiol~ lby :I judge holding c m r t .  H o w n ~ d  v. Concli Po.. ,729. 
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4 3 .  Void and Forfeited Legacies 
4 4 .  Elect.on 
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Devisees 
48, Crops. Rents, and Interest 

3 31. Genera l  R u l e s  of Construction.  
IZnk tha t  devise shz~ll  hc constrwcl to b r  in fee ltcld innpplicahle to  lan- 

guage creating active t rns t  with p r o v i s i o ~ ~  vesting es ta te  in others npon t r rmi-  
nation of the trnst .  St(,l~hl')ra c .  ('ltrrl,.. 84. 

# 3%. Vested a n d  Cont ingent  In teres ts .  
A devise of a n  es ta te  to  ;I class ctescrihrtl a s  heirs o r  legaI heirs. ei ther 

immetli:ltely o r  a f t e r  the terminatio~r of n particular estate. passes t he  prop- 
e r ty  o r  the  rem:~inder to  testatrix '  heirs 21s t l r t r rmi~lr t l  bg the  canons of 
descent a s  of the  date  of t h r  t lr :~th of tc,st ;~tris .  S f ( , l~ l~c , i~s  I.. ('1,11.1;. X4. 

Testator left  certain realty to his wife for  life. "the same to  revert to  and  
hecome the  property of my heirs it1 ecjn;ll proportion m d e r  the  rn l rs  of tle- 
scent a t  the  death  of my said wife." H(21tl: T h r  words "my heirs" have a 
definite legal significm~ce. i11111 the remirintler rested in the  heirs a s  of t he  time 
of the  denth of t he  tes t ;~ tor ,  and u ~ o n  the t lc;~th of ;I solt of the  testator prior 
to the  death  of test:~tor 's  witlow, the  lands so tlrvisrd to  t he  son Iwlong to his 
r s t a t e  as itgainst his chiltlrt.11 him snrviving. .lo~lf,.s 1.. Frrr~rhs. 2S1. 

Testator ant1 h is  son r:tc.ll o\vurd a n  ~undiritlt~tl ollt~-hnlf interest  in the  lands 
in co~~ t rove r sy .  Trst;rtor tlevised his one-half intt>rest to  his wife for  life. 
";ind n p l l  he r  death  to  revert to my son. . . . if he  1)e i~ l ivc ,  or to  h is  
heirs. if he 11r deatl." H o l d :  The son tool< :I rem:rintln' ill the  interest  devised 
c .ont ingc~~~t  n1mn his snrr iv ing trst:ltor's \vicio\v. ;me1 upon his prior death,  his 
c.11ililre11 the11 living l ~ c ~ ~ r ~ n c ~  the  owllcbrs of the  ~ ' t ' rn :~i~~der .  Rcdilr')~ 1.. Toms.  
312. 
9 33d.  E s t a t e s  in Trust .  

A tlevise~ of h n t l  to onr  person with tlircction tha t  the rents therefrom be 
11scv1 fo r  the, Iwnrfit of :l~lotlrrr. c.rc;ltr:; :III  ;rcti\-r t rns t  in nccwrtlnnrc with the 
express i n t r ~ ~ t i o n  of the  testator.  ( . V ~ I I  thonglr thc, testator does not use the  
words "trllst" o r  "trustee." no particular language being nec2essnry for  t h e  
c8re;ltion ~ , r ^  ;I  t rus t  if the  intent to (lo so is  cvitlf~nt. Slcl11ioi.s 7.. Plo1.1;. 84. 

A\ Iwr111c'st to  ":111y org:~niz : r t io~~ \vhic3h nxly Iw o~ .g ;~ i~ ized  for  thc  pnrpose of 
<,nfort+ng f h r  prolril)itioli 1;1\vs" of the  t w n ~ ~ t y  m:~y  11ot Ijr 11l111ctltl :Is :I t rns t  so 
a s  to n ~ a l ) l e  :I c.orpor;rtio~~ forme11 for  the  stipnlntc'tl pnrposcX ;1ftc1r the  t l ( s ;~ t l~  
of tl~c, twt;rtor to t:llics. sinc.cs t h r  I w q ~ ~ c s t  p l~ rpo r t s  to vtM sole on-l~c,rsl~il~ ill 
thc) 1rg;ltrr withont restriction. ;rlicl co~istitntc~: ~ I I I  i ~ I ) s n l ~ ~ t e  gift r i ~ t l ~ e r  tl1;111 
a trnst .  I)I'!I Foi-ws 7.. Wi71<i11.~. 560. 

33f .  T)eriscs W i t h  I ' o w t ~  of Disposition. 
1)rvist~ for  11t~111~tit of tlevisees with fnll l)o\vc'r of t l i q )~~s i t i on  I~clrl to ernpower 

t l rv i sc~s  to mortiy;lgc' the 1;1ntl. F(,I.IY>I/ 1.. 111s. ('0,. 423. 

5 34. Designat ion  of 1)twi~c~c.s and l ~ # b g a t r t ~ s ,  a n d  T h e i r  Respective Shares .  
'L'c%t:atrir crc~ntrstl ;III  :~c.tivc, t rns t  : I I : I ~  !~rovitletl t11;rt. 111)011 the t o r n ~ i ~ ~ i l t i o ~ l  of 

the  t n ~ s t  I I ~ O I I  the (lo;rt11 of the Iw~~et i ( . i :~ry .  :ill li(\r pr1111t\1Ty s l ~ o r ~ l ( l  go ..to tho 
le@l lwirs." Hold: 111 thtl :11be11i~, of I ~ I I I ~ I U I ~ ~  ( , l ( l :~r l~-  showi~ig  ;I ( ~111 t r ;~ ry  
i n t t ~ ~ ~ t ,  t h ~  wor(Is "lt>g;11 ht>irs" will be iyirai their  (1t>ti11ite I I X ; I ~  m? ;~n i ]~g .  ; I I I{I  
tul;t3 the  prq1c~r1.1. ro trhtatriz '  lic,iw ;~ccortl ing to the  c.:rl1olrs of t l tw , t ,~~ t  ;rs of 
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the  date  of testatrix '  death,  and testatrix '  brother living a t  the time of testa- 
tr ix '  death is entitled to an  nntlivitletl iuterest in the estslte \r i th the children 
of testatrix '  sister. who predeceased t r s t a t r i s .  rSt('p1~~1r.s v. Clark. 84. 

Where a will dt1vises property ilfttlr the termination of a n  active t rus t  to 
tes t :~t r is '  heirs or  legnl heirs. who i ~ r e  the  1tlg:ll heirs m d e r  the canons of 
descent is  a question of law for the cwnrts. :lfter the jnry has  determined 
the identity of persons claimillg relationship with t e s t a t r ix  I b i d .  
§ 39. Actions t o  Construe Wi l l s .  

Where :I will devises property to testatrix '  heirs without expressions limit- 
ing or  q11:llifying the phr:lse, the (.state goes to the heirs a s  d(>termined hy the  
canons of desceut, and the language being clear and unequivocal, parol evidence 
tendiua to show t l ~ t  testatrix intendetl t o  limit t he  term to  include children 
of a tlwr8rscvl s is t r r  to tht8 c~sclnsio~l of test:itrix7 brother her surviving, i s  
prol~erly exc~lntletl. &'trphw.u 1.. C'lork, 84. 

§ 43. Void and E'orfeited Legacies. 
A will speaks a t  the time of the  ( 1 ~ 1 t h  of testator, ant1 if a t  tha t  time there 

is  n o  organization or  enti ty : ~ ~ ~ s \ v e r i n g  the tlescription and cripable of taking 
the heqnest, the 1)eqnest is  void. eve11 t11o11gli a corporation is  thercnfter 
formed conforming to the description. Dl.!! F o ~ ~ c s  r.. Tl'ilh.i~?.r, 560. 
§ 44 .  Election. 

The principle of electiou luntlcr :I will reqnires that  he who takes under the  
will mnst col~form to all  of i t s  provisions. hnt the l)~.i~ucc fncil' presnmption is  
that  t 1 1 ~  testator intendrtl to dispose only of his own propert g, and in ortler 
fo r  this prcwmption to he overcome and the principle of electjon to apply, the  
intention of testator to tlispose of property not his own must he clenr and  
~u~mis t akah le .  RalrX' 1'. Misc'i?lrcin~rr. 219. 

Evidence hcld to support fintling that  testntor did not intend to dispose of 
property not his ov-n m ~ d  put belleficiary to election. Ihid. 
ji 46. Ti t le ,  Rights,  and Convepnces  b y  Devisees. 

The owner of n one-half interest in lnnds tlevisetl his interest to his wife 
for  life with contingnlt limitntion over to T.. the owner of the other one-half 
intercst, if he s l io~~ l t l  survive testator's wife. Testator's widow and T. jointly 
osw11tet1 a dcwl in fee to the lnntls. Ifrlrl: The deed co11ve::ed the  wido\v's 
life estate and T.'s fee in one-half the land and his contingent remainder in  the  
other 11:1lf, and upon T.'s death neither his widow nor his estate has  a n y  
interest in the land. R e d d e n  Q. Toms, 312. 

Deviscw of property take same subject to prior mortgage d ~ h t  thereon, and  
jndgrnent that  if the  dcht were not arranged for hg the  interested parties, 
the execntor shonld sell the land to satisfy the liens, and t1isl)urse the escess 
in accordance with the terms of the will, is  proper. RnllX 1.. J l i s c ~ h c i n z o ~ ,  519. 
§ 48. Crops, Rents,  and Interest. 

While ordinarily rents c2011ecztrtl hy the execntor from tlevi!;ed realty go to  
the  deviser. :III order directing application of rents to repairs, taxes, insurance, 
and mortgage indel)tednrss against  the property, i s  not injurious to the  
tlrviscw. : ~ n d  an  esc*eptio~l to s ~ ~ c l l  ortler i s  without merit. Bn~rli  c. Misrrt- 
h ('infc.t.. 519. 

\T'ITSESSDS. 

Cross Refermces:  Privilegr~tl communications see Evidence 0 1  12, 14. 
3 4. Age. 

'1'11~ caompetency of a nine-year-old girl to testify is  a mat ter  resting in the  
s o ~ ~ n t l  disc*rrtion of the trial  court. S .  1.. Jacksou, 202. 
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WORDS ASD PHRASES CROSS REFERENCB. 

Attractive Nuisance see Xegligence 5 4d. 
Chattels, Unfixed, r ights of purchaser a t  foreclosure sale see SZortgnges 5 42. 
Counterclaims and  Set-Offs see Pleadings 5 10. 
Covenants, Restrictive, see r k e d s  5 16. 
Damnnm Ahsqne In ju r i a  see Actions 5 3. 
Deaf Mute. Arraignment of, see (Iriminal Law 8 16. 
Discovery see Bill of Discovery. 
Grand Ju ry ,  esclnsion of pttrsons of Negro race from, a s  denial  of due 

process see Constitutional Law 5 33. 
Improvements SCY Pletterments. 
Las t  Clear Chance see Segligence $ 10. 
Licenses see Brokers and  Fa r to r s  $ 1, Tasat ion  $ 1. Gaming 5 1. 
Moot Actions see -lctions 8 2. 
Segroes,  Exclusion from Gra~r t l  .Jiiry. see Consti t l~tionnl Lam 5 33. 
Quo War ran to  see Elections $ 18a. 
Reckless Driving see .illtornobiles 5 31. 
Rule in Shelley's Case see Deeds 5 1311. 
Slot Nachines see (:ontmcts $7~1. Gaming. 
Sta tu te  of F rauds  see Frauds ,  S ta tu te  of. 
S t a tu t e  of Limitations see Limitation of Actions. 
Summons see Proccss. 
Workmen's Compensn t io~~  see l\I;~str,r and  Servant. Tit le VII .  
Wri t  of Assistance see Assistance. Wri te  of. 

(I?or convenience in annotating. ) 

SEC. 93. Secured cretlitor must e shaus t  security ant1 file cl:rim only for  
halance tliie a f t e r  credit  of proceeds of sale. Ricrson v. Hansoi?, 203. Hospital  
t3spell?;c's reasoir;~l,le Ilec.cLsa;rry for  ( . ;~r ( .  of t l c ~ ~ ; ~ s c ~ l  within ywrr prior to drilt11 
held preferred claim. Hos)j i tal  Ass~r.  c. TI-irst Co.. 24.3. 

SEC. 101. Creditors filing claims more than  twelve months af ter  prtblicatioll 
of notice m:tg asser t  tlernarltl only :~g:rinst nntl istr i l~nted :rssets. 111  IT  Es ta te  
o f  R m t ,  440. 

SEC. 108. E s p m d i t n r e  of o re r  $100 for  gravestone in accortlnnce with stipu- 
lations in will .sithout order of court  hc ld  not to  render eseciitors personally 
lial)lc, i t  : r ~ p e ; ~ r i n g  :rt tinlc of rspcntl i tnrc~ tlint es ta te  was  :rlnply solvent. 
111 w E S I U  t~ of nost .  440. 

SEC. 135. Atlministr;~tor may I)P slied for  wrongful investmrnt mid refusal  
to  acco~lnt  for  fnirds witllont tlrnlantl for  settlenieirt of estate.  Imzch I.. Pap1 .  
6'22. 

SEC. 139. Grnndchiltl Irc'ltl ans\vc>r;ll)le for  :rclvanc~enlents iurder facts of this 
case. Tl'olfr I . .  Grrl1o1co.11. 361. 

SEC. "9 ((1 ) .  I ' r ~ s u i n ~ ~ t i o n  i ~ r i e i ~ ~ g  from t r ; l i~sfer  of s t o ~ l i  \vithiu GO ilirys 
prior to  s~is lwi~sion r ( ~ l a t ~ s  to closing of I):IIII< for  l i ~ l ~ l i ( l ; ~ t i o ~ ~  :11r(1 not to ( , I I I (~~-  
I I i o i l y  Tfond. C ~ I I I I .  .. I.. ('Irr1.X.. (i!R. 

SEC. 337. Ordinarily irrelevant ma t t e r  will he stricken ou t  on motion, but 
ma t t e r  is  largely in tliscretion of tri:11 corirt. 111s. C'o. 1'.  h'1t~rct1101.s. :37X. 

SEC. 415. .Jlidgment on no~rsui t  bars subsequent ac t io i~  upon ~111~st:lntiitlly 
identical pleatlings and  t~vit1o1lc.e. I t ~ q l c  7.. ( 'n.s.wdy. 237. 

SEC. 430. Where heir. a s  k m n t  in common, takes  poss r s ion  under agree- 
ment with coheirs. his possrssioll is  not adverse. Rtn1li~lg.s ?.. Iiecjtf>r. ?!IS. 
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SEC. 437, Action on j l~dgmrn t  by co~~fes s ion  i s  11ot I )nr re~l  llntil ten ye:trs 

f rom rendition. nnc i s  1.. f'ocknrntr. 63). 
SEC. 446. I t eq~~ i remrwt  tha t  action he mnint:linetl lty rtwl ~ i ~ r t y  in interest  

mtwns interest  in s111)jrc.t ma t t e r  of l i t igi~tion ilnd 11ot ~ne re ly  interest  in t h e  
;1c3tion. R('11ttr1 Co. 7%. J~tsticc,, 54. 

SEC. 467. S ~ m m o ~ ~ s  in th is  procertling fo r  ilppointmtwt of su l )s t i t l~ te  t rns tee  
held to girt, t rns tor  s~~ff ic ient  notice. Sn l l  c. McCor~trcll, 255. 

SECS. 469, 446. 44:). 4,70. 2169. (;11:1r(li:i11 for  i ncon lpe t e~~ t  may xn;li~~tilill 
;I(-ti011 in co~unty of his ptlrson:~l residence although cilnse :Ilaose in county of 
h is  i~ppointment in whie11 inconlprtent resitlt~tl. Ln?cso~r I.. L,frr~{jlc!l, 526. 

c .  4 J n t l g m e ~ ~ t  by t1ef;lult fi11i11 on st.rricr tly p n l ) l i c : ~ t i o ~ ~  may be set 
aside I I ~ O I I  proper i~ffidtlvit filed within p re sc~ ihed  t ime showing good cmlse 
I m i t o r i o  e f e n s e  R l t r~~X. (~?~~ l r i l )  7.. ~)(T(Isc~.  290. 

SECS. 507. 511 (;1 I .  ('omplaint may join cnllses of ilction arising out of 
sumr t r i ~ n s i l c t i o ~ ~  o r  series of tr:lns;rctions forming oue cc~~u'st, of tlri~ling. 
B a r k I c ~  c. Rf'crlt,~~ C'o., 540. 

SEC. 511. I h m u r r e r  c11:lllenges sl1fficienc.v of pleading, while motion t o  
nonsnit challenges sufficiency of e ~ i d e n c e .  Rrklitlr 1.. RirlX'. 72;. 

SEC. 535. Vpon cIemnrrer, pleading will 11e 1il)eri~lly constrrletl with view t o  
substantial  justice. ('o~rncil c. Bnrrl~., 2G" I~ctrclr 1.. I'trqc', W 2 ;  .iiitlror~!j ,c. 
Ii11,'fjlrt. (i37. 

SEC. .i37. Indefiniteness may not be t:tken ndvantngt~ of 1)y t l rmnrrr r .  t h e  
remedy being hy motion to make the  pleading definite by : ~ m e n t l ~ n n i t .  I ,cuci~ 
c. I'tryc,. 022'. 

SEC. 543. Atlmission of a l l eg i l t i o~~s  in ; r ~ ~ s \ v t ~ r  est;tblishrs thc>m i111t1 ~n i lk r s  
i t  luil1rccw:try fo r  plaintiff to  i ~ ~ t r o t l l ~ e r  c'rit1rnc.t~ in snllport of t h ~ m .  flittl(7 
c. R ~ I ! I I I ~ ,  431. 

SEC. .X4. ('011rt must chilrgr ill pli1i11 i ~ n ( l  (.orr?ct lnillintJl, the' t,vide~~('tb in 
t he  (.itse :111(1 ex111:1i11 I ; IK  ; ~ r i s i ~ l g  thereon, iln(1 110 re(111~st i~ ~ ~ ( ~ v e s s i t r y  fo r  
c h i ~ r g r  on sr111st:lntive fr:ltnrc>s. St4001 ISistric.t I . .  .4ltr111i111c~c~ ('ocrirt!l. 213. 
Whcbrt. chi~rgt ,  of c.011rt mer ts  r e q t l i r e ~ n e ~ ~ t  of C. S.. 564, Iulrty desiring fu l ler  
c h i ~ r g t ~  mnst irptly t r ~ ~ t l r r  rrqnest  therefor. H('trt1e11 1.. 7'1~c111sl~o1~totio11 C'o., 
M!). 111str11(Tio11 11( If1 for e r ro r  ~ I I  f ; t i l i ~ ~ g  to  (.11:1rgr (Iefv11(1i11 t 's r ight,   rising 
tm t , ~ i t l r ~ ~ c c ~ .  to  stilnd g r o ~ ~ n d  :1nd repel murderous assault .  S. v. Tl~ornton,  
414: S. c. Gotl~c.iu, 419. In ter rogi~tor i rs  by  conrt  atltlressrtl tc defendant testi- 
fying ill ow11 Iwhalf lrc,ltl e r r c ~ r  ; IS  c~spress io~l  of o p i n i o ~ ~  11y cwnrt on the  evi- 
(lell<Y~. s', 1..  I~cw11, 59. 
S .  6 .  Motion to  11ons11it chi11lel1gt.s s~iftictirney of ovi~lrnce.  while tle- 

In1irrt.r c~h ;~ l l e~ ig r s  snfficitw.y of p l t ~ i ~ t l i ~ ~ g .  Rr11it11 7.. h'i111;. 7'35. Motion t o  
~ ~ o r l s n i t  mnst b r  rc'~~c'\wtl :tftt>r i ~ ~ t r o t l ~ i c t i o ~ ~  of tl(.ft~~lcI:r~~t's c ~ v i t l t ~ ~ ~ c e .  Ht,iltcrl 
('(1. I.. ,lrrstic.c,. .74. 0 1 1  n ~ o t i o ~ ~  t c ~  nonsnit ill1 c5\ ' i t l(wt~ nlilst Iw cwnsitlwr~tl ill 
l i ~ h t  most f:lvor:rltlr to  pl;rit~tiff. Htrr1cw.1; I . .  T\'ilso~r. 1 2 9 :  .Vtrrl~o' z'. 11'. I?., 
3!lS : Stor(111 r. A'i~fjlii~~fl. 536 : ('ol(, r .  11'. R.. 5!)2 : I)c~l)11(i111 I . .  1l71r itrl.iI1r. 618 : 
fI( , tr t lf ,~~ 1.. ? ' i ~ t r r ~ . u l ~ o ~ ~ t c ~ t i o ~ ~  ( '0. .  (is!) : Oil ( ' 0 .  r'. IIYJII ll 'orl~s.  HOS. ; \ I o t i o ~ ~  to 
11o11s11it O I L  gro1111(1 of ( ~ o n t r i b n t o ~ ~ y  11t~gligo11ce nlzry lw i ~ l l o ~ v t ~ l  only w11(>n p1i1i11- 
tiff's c~~it1vuc.t. cwti~hlishrs cc~ntr i l~ntory  ~ ~ ( ~ g l i g c ~ ~ ~ ( y ~  ;111(1 thvw i s  I N )  vvi(1t~11vt~ to  
c o ~ ~ t r : r y .  H I  I .  1 ' 0  1 If to ;illy c~strb~lt c : l n r  o ~ i  action is  n ~ a d c  
out. ~ n o t i o ~ ~  s h o ~ ~ l t l  lw t1t';iietl. J t r c ~ k s o ~ ~  I.. Y'lror~~rrs. 634. 

SEC. .XS. Y i ~ i ( I i ~ ~ g s  of w n r t  ilrti ( . o ~ ~ c l ~ ~ s i v t ~  \v1ie11 . s ~ ~ ~ ~ ~ ~ o r t e ( l  11y t~v i ( lv~~eo ,  : ~ n d  
c>sceptiou t o  jndpnwnt withont rsvcyticnr to  t ~ ~ i t l r n c c ~  01. c ~ o r ~ ~ t ' a  t i l~rl i l~gs prc- 
stwts sol(, c~llrstion of ~vhr t i i e r  fi1c.t~ fou!itl ~ l i l q )o r i  j ~ ~ ( l g ~ n ( ' ~ ~ t .  [{(,.st 1.. (;(o,ris, 
305. 
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SEC. 572. By consenting to  reference, part ies waive right to  jury tr ial .  
Anderson v. McRae, 197. 

SEC. 578. Court must pass upon exceptions in consent reference and review 
evidence relating to filldings excepted to. A??dcr.so~r I.. McRac. 197. 

SEC. BOO. Presence of connsel for  a p r t y  when a plea is  heard  pr(dnt1es 
such par ty  f rom nssertirlg excusztble neglect. Bai l  c. H a i r l i i ) ~ ~ ,  283. Where  
par ty  is  in courtroom a t  t ime i t  was  announced tha t  motions in his case 
would be heard  the  following day, he may not set  n p  excusal~le  neglect. 
Abernc thy  v. Trrtst Co., 450. J lo ran t  must allege fac ts  showing mt~ritoriolls 
defense, and  mere allegation of no~~ l i ah i l i t y  and meritorions clefense is  insuffi- 
cient. Hoolis v. Scighbors,  382. 

SEC. 618. I ~ l s u r e r  of one tort-feasor paying jndgmei~t  licld not entitled to  
assignment of jndgmcnt a s   g gain st insurer of other tort-fcasor. ('crsrctrlty Cu. 
c. Guara?~t!/ Co., 13. 

S ~ c s .  634, 635. Appeal from clerk in dower proceeding in lvhich clnt>stio~is 
of law arid fac t  a r e  raised by pleadings held governcd by C'. S.. 634, and not 
('. S.. Ch?S, and  plaintiff need not h a r e  clerk prepare and forn:rrtl to jndgc 
transcript  of t he  record. J I c L a w h o r ~ ~  I . .  Rni ith, 513. 

SEC. 643. Record duly certified imports verity, and Snpreme Conrt  is  bonnd 
thereby. 8. z'. Stilci?ltcr, 278. 

SECS. 643, 644. Where judge settles case on appeal, motion to dismiss fo r  
prolix record is  adtlressed to  discretion of Supreme Conrt. Jlcssic'li o. Hic.1;- 
or?/, 531. 

SEC. 650. Where hnsb;tnil files no s tay  bond, wife may issne esecntiou 
against  his property. but a f t e r  appeal the  Superior ( 'ourt is  withont jnrisdic- 
tion to  hear  motion to  enforce payment of :llin~ony. ~ (c re~11 t~11  1.. T-~~ecftlltr~~, %X. 

SEC. 673. Verdict estahlishi~lg conversion of plaintiff's property i s  snf ic i t~nt  
to s ~ ~ ~ ~ p o r t  judgment fo r  t ~ s t ~ c n t i o ~ l  :~g:tinst the  p~rs011. Ff'rtili:('r Po. c. 
Htr 1~1c,cn. 653. 

SEC. 553. .Jntlgrnt,nt in slw.i:ll procertling r e n d c r ~ t l  Irss tll:ln ~ ( , I I  (I:IJ.s a f t e r  
srrvic r of slunnlolls is  i r r t ~ g t ~ l ; ~ r  hut not void. S a l l  I - .  . l f cC 'o~~~~c l l ,  235. 

S I , : ~ .  St;:). I{t~ceiver 1n;ry 11ot 11e :111poi1rtetl in :~ct ion  O I I  s i n l ~ ~ l ( ~ .  1u i scwr t4  
tlt41t w11(111 110 right to or 1ic.n 011 ~ , ro lwr ty  i s  asserted. St~r)!jqil!s I.. (r"ooc.11. G i i .  

SEC, Sl;. 'LX? filing of ~ ~ n ( l r r t ; ~ l < i ~ ~ g  ( l o c ~  110t p r t ~ c l t ~ ( l ( ~  (I?f(~i1(1;111ts f rom 
t ~ : ~ v t * r s i ~ ~ g  gronntl I I IWII  \vhic41r i ~ t t : ~ c l l m o ~ ~ t  i s  11:1sed. 1?1cslri11.q I.. .4.~11(.1vft. 6 5 .  

s .  !KO ! I  S t ; ~ t n t e s  sl~onltl  I)(% l ihc~r;~lly co11str11c~I. /)orr!lltrs r .  I(crc.11- 
I 4 \Tht,rc~ 111(~:1tliugs II:I\.P I~c-csn filrtl. :ttlvcrse 1,:lrty may 11c. c ~ s ; ~ l l l i ~ l r d  
\vitliont le:~\-c~ of court. ; ~ n t l  nffit1;rvit i.: nllnc,cc%s:lry, :111(1 ~ ) l ~ : l ( l i ~ l g s  d t ~ t ~ r n l i l l ~  
sc.ol)tb of c ~ s ; ~ n ~ i ~ i : ~ t i o ~ ~ .  111 ' ( 1 .  

S P : ~ .  !W. lh i ( l (w(v / I (  111 for  j11ry O I I  (111t~stio11 of fi11;11ici:11 i~~t( , r (ss t  of J K ~ ~ ~ O I I  

~:ronlising to :lns\\-cSr for tlel~t c ~ f  ; ~ ~ ~ o t l ~ t ~ r .  .\-o1/111ti f'o, 1.. JoII(,.s. -4G2, 

S .  6 .  T ~ I I B ~ C C  : I I I ( I  l)t1~1t'ficii~riw 11r,lrl cwnc~l~~tlotl 1)y jntlglnc~ut t11:rl ilitor- 
ests of millor cllilc1rt.11 w ; ~ s  c o ~ ~ t i i ~ g t \ n t  :1n(1 r t ~ v o k i ~ ~ g  tr11~;t. h'111trt11t1.s I.. /!I.?. 
('0.. :34:. 

SFX. 1037 ((1.1. t 'o rpor :~t io i~  f ~ r n ~ ( v l  11n(l(>r (.ti. ?!)I. l't~l~li(a T,;~\vs of l!i:3>, 
ntwl ~ i o t  gcst wrtific.;~to of c.o~~vc'~lic'l~c.c. I w f o r ~  w ~ ~ s t r ~ ~ c t i ~ l g  l)on.(\r l i~~( s s .  1.iyl1t 
('0. I.. F,'1tsrt~~ic M(,III bv1,.~11 ip ( ' O I , ~ . .  71 7. 

S .  1112 2 1 .  ( ' n s t o ~ n n '  is  cs~~titl(,tl to rckstc~r;~tion of e l ( ~ t r i c  s c r~ i (~c1  ;~f'~cxr 
s ~ ~ s p c ~ ~ ~ s i o ~ l  ~vitl!ont first o t ! r ;~ i~l i~rg  ; I I I  o ~ t l ( , r  from 17tilities ( ' o ~ n n l i s s i o ~ ~ .  S~r.t,r 't- 
ll(,(lrt IAll<(-, I l l i , . .  r .  Ii!/llt Xi). 
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S ~ c s .  2343. 2372. Held inapplicable where lease contract  provides for  termi- 
nation of lease contract  fo r  nonpayment of rent. Tnc'kcr v. Arrozcood, 118. 

S E C ~  2367, 446. Although agent of leqwr may make oath  in ~ v r i t i n g  re- 
quired 111 s amlna r j  ejcctnier~t,  the action n m j  not be maintained in name of 
agent Rctrtal ('o. 1.. Jrtstrct, 54 

SI. L. 24!)2 (.TO ) . I'rovision tha t  holdcrb of rcfnnding bonds should he subro- 
gated to rights of holders of i l ~ d e h t e d l ~ c . ~  refunded ht ld  not adversely a f t e r  
113 constitutional i~rnrutlnle~lt  a l loning I ,rgi\ lntnrr  to  exemljt rc4dences up to  
S1.000 from taxation.  AusR 1 .  C'o1111.6. of S t .  Pfrl~ls, 301. 

S w .  2492 (55 to  59). Sta tu te  providing for  action by t a s ing  unit  to  have 
hontl issue declared valid i s  coustitutional. Custccozs c.  Stunlu C o z ~ x t ~ ,  642. 

SEC. %I>. l ' r iw te  es:lrnination of wife i s  not required for  confession of 
j n d p n ~ r n t  113. I~usk):~ntl and wife ill fayor of creditors taken ill conformity wi th  
t'. S., (YZ3. (24, w 5 .  Ikfcis 1,. trol.l<)tt(tii. 6:N. 

SEC. 2574. Ind iv id l~ :~ l  may miiintain action fo r  damages caused by dcfend- 
ants '  violation of ('. S.. 25fi:i. but plnintiff has  Ilnrtlrn of showiu:: c ;~nsa l  c ( ~ n -  
~icctiou 1retwecbu ~ i o l i ~ t i o n  ;r11t1 d : ~ n ~ i ~ g ( ' .  1{(,/111(,tt r. 11'. R. .  474. 

S w .  2578. IVhcre p l t ~ n t l i ~ ~ g  aIlcgcs t ha t  forcclosnrt~ was  hat1 by duly suh- 
s t i tu t td  trustee,  demurrer on g ron l~d  tha t  summons W:IS not sc,rvcd 011 personal 
w p r e s e n t n t i ~ e  of deceasetl original t r u s t t ~  is  bad ;IS speaking tlcmnrrer. Xu11 
2'. ~llcC'oir11('11. 25s. 

SEC. 2583 ( a  I .  Substi tute trustcle nxry eschcute deed to  p u r c l ~ s e r  :it sale 
c.o~~tlnctc~tl I I ~  original t rw tee .  I'otdc'rgrtrst 1 . .  Llfortytrgc, ( 'o . .  126. 

SEC. WG" 145). I j r i r ing  ;~ntomobile without due  cau t io l~  a t  speed o r  i n  
marlr1c.r e~ id i~nge r iug  p e r w l ~ s  o r  p r o ~ ~ < > r t y  cws t i t u t e s  r t l c k l ~ s s  driving. S. C. 
E'o1yc.t.. U!)6. 

SEC. 2fi'Ll (51  ) , (3411 I. Law ill p:ls:ing vehiclt~ going in same tlirec'tiol~. 
Nto~:ctll I'. litrylnitd, 636. 

Sm.  3.21 (53 I .  Instruction ill regard to  passing vehicles on hig11w:ly held 
\vit l~ont error.  Huirc~cic~l; 2' .  11-ilsoit. 129. 

SEC. 2WLl ( 5 9 ) .  1)river i s  not required to  give signal for  tun1 wheu no 
vehicle is  visible in frolit or k)ehiiitl. &'tocull 1'.  IZtrgluird. 536. 

SEC. 2703, ct sc'q. P:~r ty  petitioning fo r  public improvements and  accepting 
llcnefits 11c'ld estopped to a t tack  assessments. Hiqh I'oii~t v. C'lurL, 607. 

K C ,  1 .  City ltr,ld to  have power to p a w  street  acquired by it by dedi- 
cation, al though street  was  outside city limits. High Poitrt z?. C'larI;. 607. 

SECS. 2976, 3040. I'arty llaving and offering in evide11c.e not endorsed in  
l)l:~nli 1bj pasee  establishes prittrtr facrc cahe. I'lclictt c. F~ulfor~Z, 160. 

SEC. 3039. Purchaser  not a holder in due  course takes  note free from agree- 
ment betweell maker  and  th i rd  person not 21 pa r ty  to the  note in absence of 
notice a t  the  time of t he  ass ig l~ment  to the  purchaser. I'/c.lictt 1.. Fnlfoi (1. 160. 

SEC. 3233. Burden iq on par t )  crehing w l e  fo r  parti t ion to show n twss i ty  
therefor. 11701fc 2. .  (~"ctllozrau, 3G1. 
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COSSOLIDATED STATUTES-Continued. 
SEC. 3449. Where railroad tracks a r e  laid across road co~mecting dwellings 

with highway, railroad company is required to maintain such crossing in 
reasonably safe  condition. Caskaft z'. Brown, 367. 

SEC. 4162. Rule thnt  devise shall be construed to be in f8.e lrcld inapplica- 
ble to language creating active t rus t  with provision vesting: estate in others 
upon termination of the trust .  Nt(3phet~s 71. Clark, 84. 

C 4171. Indictment for crime punishable by death o r  imprisonment must 
use the word "feloniously." S. v. Callett, 563. 

SECS. $200. 4624. Indictment charging defendant d i s j~~nc t ive ly  with murder 
with malice, premeditation, and  deliberation, or murder in perpetration of 
robbery hcld not void for  indefiniteness. 8. c. Pucketf, 66. 

SECS. 4226, 4227. I n  p r o s e c u t i o ~ ~  under this section. evidence that  dece:lsrd 
took anresthetic a t  t ime of taking medicine to produce abortion, and evidence 
that  she was  suffering with disease facil i tating abortion. lic'ld irrelevant. S. 9.. 

Ecaws, 458. 
SEC. 4336. Evitltwce hclld sufficient for jnry. N. 1:. Cnlloft. 56.3. 
SEC. 4625. Motion in i lrrrst  of judgment will nct Oe alloweti for defects 

which do not viti:rte. A'. 1.. I 'ur l i~t t .  66. 
SEC. 463'1. hrr i l igun~ent  of deaf mnte and acceptance of plea of not gnilty 

through intt~rl)reter 11(~ld without er ror  in this case. S. 1.. Rorl?/. 189. 
SF:(:. 404X E'i~ilnre of tlefentlilnt to move for judgment a s  of 11ons11it or 

~ w l i ~ c ~ s t  tlirrctrd verdict \vi~ivt>s his right to have sufficiency of c+de~rce c-or]- 
siilt'rcd 011 i ~ ~ ) p e i ~ l .  S. 1'. 0rt1101rtl. 437. Where i t  i s  detern1i11,:tl on appeal that  
t~videncc~ is insufficicwt. r a w  will he remanded in order t h ; ~ t  proper judgment 
miry I)r wteretl .  8. 1%. .llcDo~crld. 672. 

SEC. 46.71. l r : ~ i l ~ ~ r v  of :lfTiil:lvit to aver  that  i t  i s  in good fa i th  is  f a t a l  
de fwt  not c l~rnblc  a f t e r  statutory time. A. c. Hollrr~id. 284. 

SECS. 5352, 5353. I n  this action to foreclose second drainage assessment, 
l:l~ido\vnor conltl not attack validity of district. Drai~rn,qc Conirs. 1'. .lu~'?'is. 
690. 

SECS. .7VB3. 5933. Statutory remedy is not csclusive, b11t validity of c l t ~ -  
t i o ~ ~  Inns 1)e ttwttvl 1)s quo ic'nrrauto. Ntcar ingo~ 2:. Poplin. 700. 

S ~ c s .  62P7. WSS. L:~\vs in force a t  time of issun~lc'c~ of policy become par t  
thurtwf. ;111tl s t i p ~ ~ l n t i o n  in policy contrary to  statntory provisions :Ire‘ of no 
cffc3c.t. Il'c'lls 1.. 111s. Po., 427. 

Y E .  2 .  31:1t(~i:1l ~nisrt~l)rc~st~~~t:~tions for \vhicnll policy may 1~ :~voitl(,tl :I:.(> 

thost> whie11 wonltl infll~cnce in s l~ rc r  in m:~liing contract. lT'clls z'. I n n .  f'o.. 
$27. 

SEC. 6291. I)ow not exempt ~ I I S I I ~ ~ I I C C  compi~nics from provisions of ('. S.. 
2306. 2306. ('orc~trr 1.. Ills. Po., 18. Entlowmcwt policy hc,lrl life insur ;~ncc 
policy withill incwning of C. S.. @A!)l. I h i d .  

SEC. 6460. P o l i c ~  issntltl without medical e snmi~~ : l t i on  nlay be aroitlctl for 
n~ i s rc l ) r c scb~~t i~ t io~~s  risl :~ting to ~ n i ~ t t ( ~ r s  othvr t1ln11 ])lrysic;~l c8)ndition of i~pyli-  
' ~ n t  I I I 1 1 s 1  of fr:111. I I I I I I I ~ I I  1.. T l 7 t i t i f I ~ ~ ~ ~ ~ ~ ~  of t l t f ,  TT70r.ld. l7!). 

S w s .  7880 ( 5 1 ) .  (11 1 ,  ( g  I ,  2677. Stntntc. l ) ro l l i l ) i t i~~g n l l ~ n i c i ~ : ~ l  pcvl(l1rrs' 
~ : I X  11(,1(1 not to 11w(~l11(1(~ nii111it4pi11 l~ r i~ i l ( lg t>  tax  I I ~ O I I  1):1l<(>riw ( l t s l i~ i t r i~~g  
i~~hi t lv  (.its, S. 1 ' .  I:~~itl!/c~r~.s. 23:. 

I 1 r 1 .  ( ' o n ~ l ) t ~ ~ r s ; ~  ti011 .ic3t sllo~iltl l ~ c  :rtl~nirristt~i~c~d so t l ~ t  c,nll)loyt>r 
;\lit1 t\rn1)11)~t~(\ :.v('(\iv(\ I ~ ~ ~ r ~ f i t s  i111(1 p ro tcv t io~~  of ilit' :~ ( ' t .  T \ -~ ' I .Y!OI~  I . ,  P ~ V O / ~ I I ( L  
('rii:f< r r ' i i c~  .Issir.. 571. 
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SEC. SO81 ( f f ) .  Rrqnircincnt tha t  cl:rini be filrtl within one year is  con(litioir 
prccc(l(~nt to  right to  conlpc~isation. TT-iirslo~r. 7.. Crrroli~ccc ffonfcrciit,r. rlssii.. 
,571. 

SEC. SOSl (ppp)  Notice of :~ppe:ll n1:ly be scrved on adverse parties n-ithi11 
thirty c1;lys f rom award  or rec.csipt of notice t l~ r r co f .  1~i)rslorc I.. ('~ci%li~r(r 
Co~ifcr rv~rc~ .I ssv. ,  571. 

COSS1'ITT:TIOS. SEC'TIOSS OF. COSSTRT71',D. 

( F o r  co~rvenicnce in nnnotnting.) 

A R T .  I. Sm'. 7. Statu te  providing for  licensing of real  es ta te  I)rol;csrs in 
tlrsign;~tc.tl co~ur t iw  Irr,ld nncont i tn t ional  a s  cliscriminntory. S. r .  TT*trrrcii. 75. 

A \ ~ ~ ~ . .  I. Sets. 12. 13. Seccssity for  indic8tmrnt docs not :~pply  to "petty 
inisdc~ne:rnors." i ~ ~ c l i ~ t m e n t  in Supt'rior Court  i s  not necessary upon appeal 
frorn c,r~nr-icfion in  rccortler's court. R. 1.. II/)?/lii)~. -107. 

.\RT. I ,  SEC. 17.  P t ~ r s o i ~ s  in well defincd clxss may hc servctl by plil~licntion 
i ~ r  ac t io i~  it! W I I ~  withont being n:rmctl in summons. Ccrstc,rclrs 1.. S'fre~rl!~ 
Colreif~. 042. 

A R T .  I. SIIC. 2s. A \ ( l n ~ i ~ ~ i s t r : ~ t o r  may I)e appointed npon prcsnmption of 
death  from s e v w  ye:rrs n1)sc~nc.e. Chre1117jlcc 1%. B n ~ i k ,  48. 

, ~ R T .  11. SEC. 29. Sta tu te  enlarging j~~r i sd i c t ion  of t o ~ v n  to inclndt, side- 
n-:~ll;s ;r~rtl :111c~ys 1tc.ld not spcc.i;~l a r t  inhil)itetl h y  this section. 1)t'csr 1.. T,icnr- 
hcs~Yoir. 31. 

R T .  I S 1.  1)istinrtion I~etn.crn art ions a t  liln. :ind snits  in eqrlity is  
al)olisl~rtl. IVolfr 7.. CJallofcoy. 301. 

A R T .  IT7. SEC. 8. Itrrncdy fo r  rcvirn- of 1iol)r.rrs eorpw8 p r 1 ~ 1 ~ 4 i i 1 g a  for  
c~l~stotly of minor clriltl a s  lwtwren tlivorcetl p n r m t s  i s  I)$ rcrtiorwri t n  Irr~crkr 
sl~gervisory power of Sn l~ rcme  Conrt. Hngcdorn 7.. Hagcdorw, 175. Juridic- 
tion of t h r  Snprcme Conrt  u ~ ) o ~ l  nppcnl in criminal cases i s  limited to r w t t t w a  
of law o r  legal inference. S. z'. Jacksorz, 202. 

A R T .  IT .  SEC. 12, Stntnte 11ro~-i(ling fo r  snit  Ily t :~x ing  nnit  to h n w  lwu- 
posc~tl boilel issne tlecl:~retl v:rlitl tloes not iml)ose nonj l~dic i i~ l  fnnction of rbter-  
mining moot qnestion on conrts. C'crxtc'rc'~is 2.. S t a ~ l ! j  Po~ill ty.  0-I'). 

ART. V. Sw. .?. Con~titntiorl:ll :~ in t~~r t ln i e~ r t  permitt ing IAegislntrrre to  t3s- 

c1111)t resitlnrccs n p  to  $1.000 f rom t:~s\ratio~r is  not self-csecwtinp. .Ya& e.. 
Potlr~.s. of St .  Ptrrrls. 301. 

I i ~ ~ .  T. SEC. 6. 1':1~1):1yer 1 1 ~ l d  coilcalr~tled I)$ judgment in action r i~wkr  
IT. ('. ('ode. 2402, tlerl:lring bonds wercS necessary for  constitntiorrnl w h ~ w l  
term. Cnstc 'wi~s T. Rtnirl!~ Corrtrt!~. 6-12. 

.\KT. T I I .  S E C .  2. Power to pass I I ~ O I I  claim against  county is vested i n  
county ce~imrr iss io~~rrs  :~n t l  not ill cshair~rrnn of the  Imnrd. Rcod 1'. F61rt11c.r. 
249, 

.\RT, f.11. SEV, 7. ('ity's 1111rc.hi1s(~ of liirrd fn r  a i rpnr t  wit11 s1irp111~ ~ I I IMIS  
\\-ill not Iw tlistnrlwl. I ) l~ t  city nl:Iy not make iniprovetnents thereon from fnrxltln 
tlerivetl from cctl rtrlowiir t:rses. Oosrric.7; 2. .  I)rtr~liun~, GS7.  

Aiw. IS. .lf~ri~tltr~irrts lrc>ld to lie ~nrtler  facts of this case to cwnlpel c.ot~trt- 
to  assume indehtedntxss i n c ~ ~ r r e d  by special char ter  school district to 11rovitle 
constitntional sc.11ool term. Sclrool Bistric't 1.. Al(c~~rcr?ic~' Polreif!/, 213. 




