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CITATION OF REPORTS 

Rule 46 of the Supreme Court is a s  follows: 
Inasmuch a s  all the Reports prior to the 63d have been ~epr in ted  by the 

State, with the number of the Volume instead of the name of the Reporter, 
couilsel will cite the volumes prior to 63 S. C., as  follows: 

1 and 2 Martin, a s  1 N. C. ............... 
1 Haymood ........................... " 2 " 
2 ............................ " 3 " 

1 and 2 Car. Law Re- 
pository & N. C. T e r m } "  " 4 "  

.......................... 1 Murphey . . "  5 " 
2 ............................ " 6 " 

3 " 
' 6  C 4'  .................... .. ..... 1 

............................... 1 Hawks . . "  8 " 
2 " ................................ " 9 " 

3 " ................................ " 10 " 

4 " ................................ " 11 " 

1 Deveveux Law .................... " 12 " 

2 ' 4  
" .................... " 13 " 

3 " " .................... " 14 " 
4 " " .................... " 16 " 

.................... 1 " Eq. " 16 " 
2 ' 1  '. .................... " 17 " 

1 Dev. 8r Bat. Law ................ " 18 " 

2 " ' ................ " 19 " 

3&4" ' ................ " 20 " 

1 Der. 8i Bat. Eq ................... " 21 " 

3 1' " .................. " 22 " 

1 Iredell 1.nw ........................ " 23 " 
2 " " ........................ " 24 " 
3 " " ........................ " 25 " 

4 " " ........................ " 26 " 

5 " " ........................ " 27 " 

6 *'  " ........................ " 28 " 
C ' I  

" ........................ " 29 " 

8 " " ........................ " 30 " 

9 Iredell Law ...................... as 31 N. C .  
10 " " ...................... " 32 " 

11 " " ...................... " 33 " 
13 " " ................... ..." 34 " 
13 " " ...................... " 35 " 
1 " Eq. ...................... " 36 " 
2 " " ...................... " 3; " 
3 " " ...................... " 38 " 
4 " " ...................... " 39 " 
5 3' " ..................... " 40 " 
6 " " ..................... " 41 " 

7 " " ..................... " 42 " 
S *' " ..................... " 43 " 

Busbee Law ......................... " 44 " 
" Eq. ......................... " 45 " 

I Jones Law ........................ " 46 " 
2 " "  ........................ " 47 " 
3 " "  ........................ " 48 " 
4 6' 6 '  ........................ " 49 *' 

5  " " ........................ " 50 " 
6 " " ........................ " 51 " - I' I ,  ........................ " 53 " 

8 " " ....................... " 53 " 
1 " Eq ......................... " 5 4  " 
2 " "  ...................... . . "  55 " 
3 " *' ........................ " 56 " 
4 " " ........................ " 5; " 
5 " "  ........................ " 58 " 
6 " " ....................... " 59 " 
1 and 3 Winston ................... " 60 " 
Phillips T a n .  ....................... " 61 " 

......................... ' Eq. " 62 " 

In quoting from the w p r i w t e d  Reports. counsel mill cite always the 
marginal ( i .  e.. the original) paging, except 1 N. C. and 20 ?<. C., which have 
been repaged throughout without marginal paging. 

The opinions published in the first six volumes of the repwts were written 
by the "Court of Conference" and the Supreme Court prior lo 1819. 

From the 7th to the 62d volumes, both inclusive, will be found the opinions 
of the Supreme Court, consisting of three members, for t h ?  first fifty years 
of its existence, or from 1818 to 1868. The opinions of the Court. consisting 
of five members, immediately following the Civil War, are  published in the 
volumes from the 63d to the 70th, both inclusive. From the 80th to the 
10lst volumes, both inclusive, will be found the opinions c f  the Court, con- 
sisting of three members, from 1879 to 1889. The remaining volumes contain 
the opinions of the Court, consisting of five members, since that time or 
since 1889. 



J U S T I C E S  
O F  T H E  

SUPREME COURT OF NORTH CAROLINA 
FALL TERM, 1937. 

C H I E F  J U S T I C E  : 

W. P. STACY 

ASSOCIATE J T G T I C E S  : 

HERIOT CLARKSON, WILLIXX Ai. DEVIE,  
GEORGE W. CONNOR, M. V. BARSHILL," 
MICHAEL SCHENCK, J .  W.4LLACE WINBORNE.::: 

ATTORXEY-GENERAL : 

A. A. F. SEAWELL. 

A S S I S T A N T  ATTORNEYS-GESERAL : 

T. W. BRUTON, 
HARRY XcMULLdN. 

SrPRE>IE COURT REPORTER : 

ROBERT C. STROXG. 

CLERK OF T H E  S U P R E M E  COL RT : 

EDWARD MURRAIY. 

LIBRARIAN : 

DILLARD S. GARDNER. t 

*Appointed 1 J u l s .  1 9 3 7 ,  under Ch. 1 6 ,  Public  T,nws of 1937 .  
*Appointed 30  June ,  1 2 3 7 ,  to  succfed  John  A. I,i!.ingstone, deceased  
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J U D G E S  
OF THE 

SUPERIOR COURTS OF NORTH CAROLINA 

EASTERN DIVISIOS 

S n w c  District  Address 
C.  El. T H ~ S I P S O X ~ ~  ........................... F i t  .............................. . .Elizabeth City. 
WALTER J. BONE* .............. ... ................. .sh~ille. 
R. HUXT PARKER ........................... ..... Thi rd  ................................ Roa~~okeI<:~pi( l s .  
Cr..twsos L. \YILI.IAMS ......... .. ....... .. .... Four th  .............................. Sanford.  
J. l'.\l-r, FRIZZEI.I.E ............. ... .................. Fif th  .... .. ........................ Snow Hill. 
IIESRY A.  GRADY ....................... .......... S i t 1  ........................... ..Clinton. 

............................ \V. C. HARRIS .............................................. Seve~ltl l  Rale ig l~ .  
E .  11. CRANMER ........... .. .... .. ............ -t. 

............................... N. -1. SIXCLAIR ............................................... Ninth E'ayrtte~illt.. 
JIARSII.\LL T. SPEARS .............................. Tenth  ................................ Durham.  

SPECIAL JUDGES 

0. T. COWPER ........... .. .... ............... ..................................................... Iiinston. 
....................................................... IT. 11. S. B u ~ c u ' r n -  t ............. .. JYoodlantl. 

I,UTIIER IIAJIILTON t ............................................................................... Morehead C(it;\ 

WESTERN DIVISIOX 

J o ~ s  11. C(LI;JIE:XT ................... .. ..... ..ilr.nl. 
H. H ~ Y L E  SIKR ................ .. ..... .. ........ -toll. 

...................... F. D ~ K A L I )  PIIII,I.IPS ................................... , l 'h i r tee~~t l l  I ~ o c l ~ i ~ ~ g l l ~ l ~ l ~ .  
.... IT. F. IIARIIISG .......... ... ........ ... ...... , F o u r t e e t l  1 . . . .  Clmrlottr. 

........................ FRASK 11. ARJI~TROSG ............. .. .......... Fifteenth .'J7roy. 
....................... 1Vrr.sow WARI.ICIC ................................. S i t e e t  Xe \~ to l l .  

J. .I. I tor . ss~ . \ r -  ........ ... ...... ... ...... -esl)oro. 
..................... J. WILL PI.ESS, J R  ....................... ... ...... E i g h t e e ~ ~ t l i  3Iarion. 

A. IIALL JOIIXSTOS ..................................... Nine te t~ l th  ...................... hshevillr~.  
................ F m l s  E. AI.I.EY, SR ... ............ Twe11tiet11 ........................ JTay~~t>svi l l<~.  

E. C .  BIYENS~: ........ ...... ..... .. ............ Twel~ty-first  .................... 110111 iiir?.. 

SPECIAL JUDGES 
...................................................................................... FRANK S. IIILI. 11~1.p11~. 

........................................................... S . i ~ r  J. E ~ R V I K .  J R  ................. .. 1Iorgalltoll. 
................................................................................ H ~ B E R T  E .  OI.IYE+ I ,exi~~gtol l .  

EhIEKGESCT JUDGES 

TIIOS. J. S13awp ................................................................................ .,Greensboro. 
...................................................................................... F. A. I>AKIEI.S Goldsboro. 

T. 13. FIXLEY .............. ....... ........ .. .............................................. N t h  TTi1kesl)oro. 
1'. A .  J I C E L R ~ Y  ........... ....... ....... .. ............................................ 11arshall. 
WALTER I,. SMALI ................................................................................. Elizabeth ('ity. 
-- 

i ,Appointed 1 February, 1937, to succeed Walter I>. Small, resignsd. 
'Appointed 1 July, 193i, t o  succeed 12 .  V. Barnhili upon his appoin tment  t o  t h e  S u -  

perior Court. 
tAppointed 1 July. 1 9 3 7 ,  under  Th. i 2 .  Public Laws of  1937. 
ZADDointed 1 July, 193i, under Ch .  413, Public Laws of 1Y3i. 



SOLIClTORS 

EASTERN DIVISIOX 

S n m c  Distr ict  Address 

I~ERBKRT R. LEARY ........................ ...... -entoll. 
1 ~ O X S K L L  GILLIAM .............. .. ................... Second ................. .. ........ Tarboro. 
E. It. TYLER* .................................................. Third ................................ Roxol~eI. 
('LAL-I)E ('. ( 'ANAI)AY ................................. ...F011rth ............................. Benson. 

................................. 1 ). .\I. C'I..~RT; ................................................ Fif th  Greenville. 
J a l r ~ s  A. POWERS ...................................... Sixth ............................. ...Kinston. 
\YILI.IAJI T. RICKETT .......... .. . . . . . . . . . . .  Seventh ............................ Raleigll. 

...................................... ............................ JOHN J. UTR~YI.:T Eigh th Wilmi~igtol~. 
T.  A. MCSEILL ............ .... ................... Xinth ................. .....- .... T.11rnberto11. 
1.~0 CARR ............. .. .................................... Tenth ............................... Burlingto~l.  

WESTERS 1)IVISIOS 

.T. ERLE JICJIICHAEL~ .............. ...... ...... Elewnth  .......................... \ ~ i ~ l s t o r l - ~ : ~ l ~ ~ l ~ l .  
H. I,. 1 i o o . u ~ ~  .......................... ... ............ l f t  ........................... G ~ w n s i ~ o r o .  

...................... ROWLAXI) S. P R ~ E T T E  ............................ 1 ' 1 1 i r t e t  1 W : I ( ~ C S ~ ) O ~ ~ .  
.TOHN (:. CARPESTER ........ ....... ......... EEo11rteth .................. Gastoiii:~. 

..................... ('H.~RI,ES L. COGGIX ................. .. .............. F i f t t l  1 S:~lisbury. 
......................... 1,. SPYRGEON SPT-RLISG .......... .... ........ Sisteent11 IIennir. 

Jxo.  It. JOKES ....................................... S e n t e t h  ..................... \\'ill;esboro. 
.................. ('. 0. RIDIXGS ............ .. ........................... i l t ~ t l  1 r e s t  ('ity. 

%. V. SETTLES .................. .. .......... v. 
J o ~ r x  11. Q I T E ~  .................... .. ........ 2 e n t i e t l 1  ....................... W:~ynesvill('. 
AI.I.EX H. GWYK ............. ... ...... . . . . . . . . .  'lkc'nty-first ....... .. ....... Reitlsrille. 

*Succeeded I\-. H. S. R u r g n ' ) n  upon  his a p p o i n t m e n t  t o  t h e  Superior Court. 
t A y p o l n t e d  1 Jul>-, 1 9 3 7 ,  under Ch .  4 1 3 ,  F u h l i c  I,a\is of 11437. 



LICENSED ATTORNEYS 
FALL TERM, 1937. 

List of applicants granted law license by the North Carolina Board of Law 
Examiners a t  Raleigh, X. C., 27 August, 1937: 

ALEXANDER, HUGH QUINCEY ............................................................ K annapolis. 
ANDERSON, OMAR LEE ................................. ... ..................................... Hayesville. 
AVANT, EDWARD RICHARD ............................. ...................................... Durham. 
BADGETT, JOHN EDWARD .................... .. ............................................ 1 Mountain. 
BEAMAN, JOHN WILLIAM ............... .. .............................................. T:irboro. 
BLYTHE, JOSEPH DUDLEY ............... .. ................................................ Harrellsville. 
BRANCH, JOSEPH ................................................................................... Enfield. 
BRITT, DAVID MAXWELL ........................... ..... .?Donald. 
BRITT, WALTER THOMSON ................. .. ............................................ Turkey. 
BROWN, ELBERT AUTIWAY .............. .. ......... .. ............................... Wilmington. 
BULLARD, VON CLINE, JR ....................................... .. ..... 4 ~ y e t t e v i l l e .  
BUSN, JAMES PHILIPS, J R  ............................................................. Rocky Mount. 
BCWKE, MELVIN HUDSON ................................................................ Spencer. 
CARTER, WILLIAM BAKER ................... ... ....................................... Washington. 
CHEARS, VACHEL THOMAS, JR ......................................................... Eclenton. 
COBB, OWEN FENNELL ............................... A heville. 
COBURN, RUFUS THEODORE, JR ....................................................... Raleigh. 
COOKE, VICTOR RAYMOND ................................................................ Asheville. 
CRUTCHFIELD, EDWARD ELLIOTT ............... .. ................................... Albemarle. 
DAVIS, RALPH .................... .. .......................................................... PU rlear. 
DUNN, MARK STEVENSON ........... ... ..... .. ........ Bern. 
ELLIS, ALBERT JOSEPH .............. ....... ........... A e  w Bern. 
FARTHING, JAMES COLLY ............... .. ................................... Lenoir. 
FRANKLIN, JULIAN CLYDE ......................................................... H i g h  Point. 
FREEMAN, FRANKLIN EDWARD ....................................................... Dc'bson. 
GEORGE, MARVIN TRYON ....................................................... F o u r  Oaks. 
GLIDEWELL, POWELL WATKINS, J R  .................. .. ......................... Reidsville. 
GODWIN, ADOLPHUS PILSTON, JR ...................... ................ ................ Gatesville. 
GOLD, CHARLES FORTUNE, JR ........................................ .. ................ Rutherfordton. 
GRADY, PAUL DAVIS, J R  ...................................................................... Kenly. 
GRIFFIX, CLARENCE WALTOS ............... .. ..................................... \Villiamston. 
HARRIS, WILLIAM CLINTOK, JR ................. .. .............................. Raleigh. 
HAYNES, EDWIN MCCRACKEN ..................................................... Canton. 
HEAD, JAY PAUL ................................................................ a roleen. 
HENDERSON, DAVID HENRY ......................................................... n r l o t t e .  
HIGBY, JOHN BALDWIN ............................................................... Ch ape1 Hill. 
HINES, HORACE ................ ........ .................................................. c k  Mountain. 
HOLT, ~ \ 7 1 N ~ ~ ~ ~ ~  CLARY ..................... ............ -Sb0r0. 
HOLTON, WALTER CLINTON ................................................................. Winston-Salem. 
Hunsos, HEXRY PITTS ............... .. ................................................... Salisbury. 
HULSE, HERBERT BRUCE .................... ............... ................................... C~I-thage.  
HUTCHISON, LAURA JOSEPHIXE ...................... .. .............................. Ch:irlotte. 
Hux, GEORGE AUSTIN ....................................................................... Halifax. 
IVEY, CHARLES MARSHALL, J R  ........................................................... Co~~cord.  
JACOBSON, ISRAEL HARRY ................................................................... Wi~ton-Sa lem.  
JARRELL, HARRISS HASSELL ..................................................... H i  Point. 

vi 



LICENSED ATTORNEYS. vii 

..... ........................ JEFFREBS, ALONZO HASSELL .. d i n s t o n .  
.................................................................. JENKINS, FLOYD GAITHER Winston-Salem. 
............................................................... JOHNSON, DON ELPHONSA Williamston. 

....................................... ......................... JOHNSOX, IRA EDWARD .. l'homasville. 
................................................................... JONES, WOOI)ROW WILSON Union Mills. 

JUSTICE, ROBERT BURTON ................................................................... Charlotte. 
.................................... KEEL, JAMES WALTER, JR R T  hfoulit. 

.................................................................. KELL, DAVID FRANKLIN Clinton. 
......................... ..... RILLIAN, JOSEPH HOWARD .. -1otte. 

......................................................................... LADU, ARTHUR IRISH Raleigh. 
LEVINSON. MARTIN .............................................................................. a t e r u r  Conn. 
J,INER, DE BRAYDA FISHER (MRS.) ................... ... ..................... Waynesville. 
I,UMPKIN, JAMES PARKER ................................................................. Raleigh. 
J,YBROOK, WILLIAN REYSOLDS ................ .. ...................................... 4dvance. 
MALLONEE. JAMES DAVID, JR ..................................... L p h y .  
MANNING. HOWARD EDWARDS .......................................................... Chapel Hill. 
MARKHAM. D ~ I Y A L D  I~ILLIAJI ................ .. ............................... Chapel Hill. 
MARTIN, ROBERT RICKINNEY, JR ............................. ...... .......... Conway. 
MASON, JAMES IRVING ................................. A s h e v i l l e .  
MATTHEWS. JOHS FREDERICK ............. .. ........ ..... L o ~ ~ i s b u r g .  
~ IERCER,  GRADY ................ .. ....... .. .................................................... Be~llaville. 
~ I I C K E Y ,  PAUL FOGLE ....................... .. ..... ..... lem. 
MOORE. EDWARD ('LAYTON. JR ................... .. ............................. Wilmington. 
MORGAN, EDWARI) ALFORD ............... .. .............................................. Mnri011. 
MVLLIBS. WILT.IAM FREDERICK .................... ... ............................... Charlotte. 
AIACDIARMID, HUGH STUART .......................................................... e t r o t  Michigan. 
MACDOWELL. MCNEELY DGBOSE ..................... .. .............................. a n  S. C. 
&~CCI,EI,LAND. GLEKS JAMES ........................................ -, 

~ICCOSXELL. JOHN DANIEL D u r h a m .  
JICGUIRE, WALTER RALEIGH ............................................................ Asherille. 
JICNEILL, JAXEB K 1 x . 4 ~ ~  .............................................................. West Asheville. 

......................... NEVILLE, BES HOLLARD ...... 
OSBORNK. JAMES WIT.I.IAJI ................................................................. Shelby. 
PARKS, I~ERBERT ........... .. ................................................................. Greensboro. 

................................ PASCHALL, FRANCIS CALTON -. 
PAYNE, XORMAS HAXZRELL ...................... ...... ....................... s t  Asheville. 
PEARCE, OSCAR ALLAX Charlotte. 
PHILIJPS, CAROLIIYE MARY .......................... ....-g ton. 
PICKLESIMER, EDISOS ARCHIBAI.I) ........... ........ ....... d i g h l a n d s .  
PIERCE, LUTHER TALJIAGE ................................................................ Black Mountain. 
PITTJCAN. JOE BRYAK ................ .. ................................................... \JThitnkel.s. 
POWELL. TT'ILLIE GRAY ........................ .. ........ ..s~ll. 

QUEEK, JAMES SHOOK ....................................... -~ille. 
RAMSEY, SAMUEL GILMORE. JR .................................. .. .... . . . . . . . .  a Forest. 
RANCKE, HEXRY CHARLES, JR ...................... .. .............................. Rockingham. 
REGAN, JOHN B .................................................................................... St. Paul.  
RIDDLE, HARRY LEE. JR ............................ .. ............................. Sforganton. 
ROD~IAR-, W I L L I A ~ ~  RLOCNT ............................................................. JVi~sh inp t~n .  

.......... ......... .... RUFTY, ARCHIBALD CALDWELI ... .. b y .  
SANDERSON. KARLIE CLIFFORI) .............. .... .................................. \Vnllace. 
SCALES, ARCHIBALD HENDERSOS. I1  ............................................... Cllapel Hill. 
SLUDER, CLARENCE TALMADGE ..................................... L s h e v i l l e .  
SMITH, E X M A  LEE ......................................................................... Durham. 
SMITH, HERMAN COIYWAY ......................................................... ishevillc. 
SMITHWICK, ROBERT EARI .............................................................. l o '  Creek. 



... 
V l l l  LICENSED ATTORNEYS. 

SNYDER, JAMES EUGENE .................................................................... Lexington. 
STILLWELL, DAVID SILER ............... ... ............................................... Cullowhee. 
THOMAS, J. MAX ................. .. ........................................................... Marshville. 
TROXLER, THERMAN JOSEPH ................................ L o n  College. 
U~YDERWOOD, SAMUEL BOBBITT, JR ........................ ... ................. Greenville. 
VAN LANDINGHAY, RCSSELL FAISON .................... .. ................... o t l a n d  Neck. 
VAN XOPPEN, LEONARD HAJIPTON .................. .. ............................. Madison. 
VERNER. JAMES ~ I E L T O N  ................ ... ............................................. l ~ s h e ~ i l l e .  
WATSON, FRASK HAJIPTON .......... .. .................. L u r n s v i l l e .  
WEAVER, JOHK BUXTOS ................................ A h  Square. 
WEUONS, JAMES ANDREW, J R  ....................................................... Nmithfield. 
WEI.LS, REEVES HERMAX .............. ................. .................................... Leicester. 
WHICKER, JOSEPH HUBERT, JR .............................. ... .............. o h  Wilkesboro. 
WHITE, ROBERT BRUCE, JR ............................................................. a Forest. 
WHITE~YER, BASIL LEE .............................. ....... ................................... Gastonia. 
WHITSETT, WILLIAM THORKTON ......... .. ......................................... Whitsett. 
WILHELM. CHARLES LEO .................................................................. Salisbury. 
TV~r.sos, GEORGE WOOD, J R  ................................................................. Charlotte. 

COMITY LICENSEES. 

BOO~YE. DAXIEL F ............................................. Winston-Salem frorn Texas. 
GWATIILIEY, RICHARD B ................................. JVi lmigon  from Virginia. 
R l c C a s ~ ~ s ,  WALTER \V .................................... Charlotte from Dislxict of Columbia. 
POTEAT, JAMES DOCGLASS .............................. Durham from South Carolina. 
BROWK, THOMAS E ........................................ Try011 from District of Columbia. 
HANFT, FRANK TV ............................................ Chapel Hill from Minnesota. 
WRIGHT, DEWITT ................... ... ................. Durham from Illinois. 

I ,  H. 31. London, Secretary of the North Carolina Board of Law Examiners, 
do hereby certify that  the foregoing is a true and correct copy of the list of 
attorneys granted license by the said Board, August 27, 193i. 

Witness my hand and seal, this the 31st day of August, 1937. 
[SEAL] H. 31. LOP'DOJ, Secretary. 



SUPERIOR COURTS, FALL TERM, 

The numerals in parentheses following the  date of a term indicate the 
number of weeks during which the term m a y  be held. 

T H I S  CALEITIIAR I S  UNOFFICIAL 
- 

EASTERN DIVISION 

FIRST JUDICIAL DISTRICT 

Fall Term, 1 9 3 7 J u d g e  Parker. 
Deaufort-Sept. 20' ( A )  ; Sept. 27 t ;  

Oct. I l t ;  Nov. 8' ( A ) ;  Dec. 67. 
Can~den-Oct. 4. 
Chowan-Sept. 13; Dec. 13. 
Currituck-Sept. 6. 
Dare-Oct. 25. 
Gates-Nov. 22. 
Hyde-Aug. 1 6 t ;  Oct. 18. 
Pasquotank-Sept. 20t;  Oct. l l t  ( A )  

( 2 ) ;  Nov. S t ;  Nov. 15.. 
Perquimans-Nov. 1. 
Tyrrell-Oct. 4 ( A ) .  

SECOSD JUDICIAL DISTRICT 

Fall Term, 1 9 3 7 J u d g e  Williams. 
Edgecombe-Sept. 13; Oct. 1 s t ;  Nov. 

I h t  1 9 )  --  ~ - , .  
Martin-Sept. 20 ( 2 ) ;  Nov. 227 ( A )  

12) ; Dec. 13. 
Nash-hug. 30; Sept. 201 ( A )  ( 2 ) ;  Oct. 

1 1 t :  Nov. 29.: Dec. 6t .  
Washington-~uly  12; Oct. 25t. 
Wilson--Sept. 6; Oct. I t ;  Nov. I t  ( 2 ) ;  

Pec .  6 !A).  

THIRD JUDICIAL DISTRICT 

Fa!l Term. 1 9 3 7 J u d r e  Frizzelle. 
Bertie-Aue. 30: Nov. 15 12). 
~ a l i f a x - ~ ; g .  16 (2)  ; o i t . ' b i  

Oct. 25' ( A ) ;  Nov. 29 (2).  
Hertford-July 26; Oct. 18.; 
Northampton-Aug. 2 ;  Nov. 1 
Vance-Oct. 4.; Oct. l l t .  
Warren-Sept. 20 ( 2 ) .  

FOURTH JUDICIAL DISTRICT 

Fall Term, 1937 J u d g e  Grady. 
Chatham-Aug. 2 t  ( 2 ) ;  Oct. 25. 
Harnett-Sept. 6.: Sept. 20 t ;  Oct. 4 t  

( A )  ( 2 ) :  Nov. 15' (2) .  
Johnston-Aug. 16'; Sept.  271 ( 2 ) ;  Oct. 

18 ( A ) ;  Nov. 8 t  ( A )  ( 2 ) ;  Dec. 13 ( 2 ) .  
Lee-July 19 ( 2 ) ;  Nov. I t  (2) .  
Wayne-Aug. 23; Aug. 30t ;  Sept. 6t  

( A ) ;  Oct. l l t  ( 2 ) ;  Nov. 29 (2) .  

FIFTH JUDICIAL DISTRICT 

Fall Term, 1937 J u d g e  Harr i~ .  
Carteret-Oct. 18; Dec. 6 t .  
Craven-Sept. 6 ' ;  Oct. 4 t  ( 2 ) ;  Nov. 

22t (2).  
Greene-Dec. 6 ( A ) :  Dec. 13 ( 2 ) .  
J o n e s S e p t .  20; Dec. 6 ( A ) .  
Pamlico-Nov. 8 ( 2 ) .  
Pitt-Aug. 2 3 t ;  Aug. 30: Sept.  1 3 t ;  

Sept. 271; Oct. 25 t :  Nov. 1 ;  Nov 22t (A) .  

SIXTH JUDICIAL DISTRICT 

Fall Term, 1 9 3 7 J u d g e  Cranmer. 
Duplin-July 26*; Aug. 301 ( 2 ) ;  Oct. 

4'; Dec. 67 (2) .  
Lenoir-Aug. 23; Sept. 277; Oct. 18 ;  

Nov. 81 ( 2 ) ;  Dec. 13 ( A ) .  
Onslow-July 1 9 % ;  Oct. 11; ~ o v .  22; 

(2) .  

SEVENTH JUDICIAL DISTRICT 

Fall Term, 1 9 3 7 J u d g e  Sinclair. 
Franklin-Sept. 6 t ;  Sept.  131 ( A ) ;  o c t .  

18': Nov. 1 s t  12) .-. 
Wake-July 12.; Aug. 3 0 t ;  Aug. 30 

( A )  1 2 ) ;  Sept. 6t  ( A ) ;  Sept. 13.; Sept. 
20 ( 2 ) :  Sept. 27 ( A ) ;  Oct. 4 t :  Oct. l l t  
( A )  ( 2 ) :  Oct. 11.: Oct. 25t 1 2 ) :  Nov 1 
( A ) ;  Nov. 8+ ( A )  ( 3 ) ;  Xov. 8 * i ' G o v . 1 5  
( A )  ( 2 ) ;  Nov. 29t ( 2 ) ;  Dec. 13t ( A )  ( 2 ) ;  
Dec. 13* ( 2 ) .  

EIGHTH JUDICIAL DISTRICT 

Fall Term, 1 9 3 7 J u d g e  Spear% 
Brunswick-Sept. 6 t :  Oct. 4. 
Columbus-Aug 23 ( 2 ) ;  Oct. 11'; Nov. 

22t ( 2 ) .  
New H a n o v e r - J u l y  26.; Sept. 13.; 

Sept. 20 t ;  Oct. 181 ( 2 ) ;  Nov. 15'; Dec. 
6t  (2) .  

Pender-.July 19;  Nov. 1 ( 2 ) .  

SIXTH JUDICIAL DISTRICT 

Fall Term, 1 9 3 7 J u d g e  Small. 
Bladen-Aue 9 t :  Sent 2 0 1  

Robeson-July 1 2 t :  Aug. 16'; Sept.  6' 
( 2 ) ;  Sept.  2 i *  ( A ) ;  Oct. l l t  ( 2 ) ;  Oct. 
25' ( A ) ;  xov. 8'; Dec. 6t  ( 2 ) ;  Dec. 20.. 

TENTH JUDICIAL DISTRICT 

Fall Term, 193YJudge  Bone. 
Alamance-Aug. 2 t ;  Aug. 16'; Sept. 6t  

( 2 ) ;  Xov. l 5 t  ( A )  ( 2 ) ;  Nov. 29.. 
Durham-July 19'; Sept. 6' ( A ) ;  Sept. 

13 t  ( A ) ;  Sept. 20t ( 2 ) ;  Oct. 11'; Oct. 257 
( A ) ;  Nov. I t  ( 2 ) :  Dtc.  6'. 

Granville-.July' 26; - 0 c t :  251; Xov. 15 
12). 

Orange-Aug. 23; Aug. 30t ;  Oct. 47; 
Dec. 13. 

Person-Aug. 9: Oct. 18. 



COURT CALENDAR. 

WESTERN DIVISION 

ELEVENTH JUDICIAL DISTRICT 1 SIXTEHNTH JUDICIAL DISTRICT 

Fall Term, 1 9 3 7 J u d g e  Bivens. 
Ashe--July 2 6 t  ( 2 ) ;  Oct. 25'. 
Alleghany-Sept. 27. 
Forsyth-July 1 2  ( 2 ) ;  Sept.  6  ( 2 ) ;  SePt. 

2 0 t ;  Sept.  2 7 t  ( A ) ;  Oct. 11 ( 2 ) ;  Oct. 2 5 t  
( A ) ;  Nov. I t ;  x o v .  8 ( 2 ) ;  x o v .  2 2 t  ( 2 ) ;  
Dec. 6 ( 2 ) .  

TWELFTH JUDICIAL DISTRICT 

Fall Term, 1937 J u d g e  Harding. 
Davidson-Aug. 23'; Sept.  1 3 t ;  Sept.  

2 0 t  ( A ) ;  Oct. 4 t  (A!. ( 2 ) ;  Nov. 22  ( 2 ) .  
Guilford-July 1 2  , Aug. :*; Aug. 9 t  

( 2 ) ;  Aug. 3 0 t  ( 2 ) ;  Sep t .  2 0  ( 2 ) ;  Sept.  
2 0 t  ( A )  ( 2 ) ;  Oct. 4 t  ( 2 ) ;  Oct. 25.; Nov. 
I t  ( 2 ) ;  Nov. 15 ' ;  Nov. 2 2 t  ( A )  ( 2 ) ;  Dec. 
20'. 

THIRTEENTH JUDICIAL DISTRICT 

Fall Term, 1 9 3 7 J u d g e  Armstmng. 
Anson-Sept. 1 3 t ;  Sept.  27'; Nov. 1 5 t .  
Moore-Aug.. 16 ' ;  Sept.  2 0 t ;  Sept.  2 i t  

( A ) :  Dec. 1 3 t .  
Richmond-July 1 9 t ;  J u l y  26.; Sep t .  1 

6 t :  Oct. 4 ' ;  Nov. 8 t .  
Scotland-Aug. 9 ;  Nov. I t ;  Nov. 29  

( 2 ) .  
Stanly-July 1 2 :  Sept .  6 t  ( A )  ( 2 ) ;  Oct. 

1 1 t ;  Nov. 22. 
Union-Aug. 2.; Aug. 2 3 t  ( 2 ) ;  Oct. 1 8 7  

( 2 ) .  

FOURTEENTH JUDICIAL DISTRICT 

Fall Term, 1 9 3 7 4 u d g e  Warlick. 
Gaston-July 26.; Aug. 2 t  ( 2 ) ;  Sept.  

13'  ( A ) ;  Sept.  2 0 t  ( 2 ) ;  Oct. 25'; Nov. 
29'  ( A ) ;  Dec. 6 t  ( 2 ) .  

.\lecklenburg-July 1 2 '  ( 2 ) ;  J u l y  1 2 '  
( A )  ( 2 ) ;  J u l y  26. (A)  ( 2 ) ;  A t g .  9' ( A )  
( 2 ) ;  ~ u g .  3 0 t  ( A )  ( 2 ) ;  ~ u g .  30  ; Sept. 6 t  
( 2 ) ;  Sept. 1 3 t  ( A )  ( 2 ) ;  Sept.  2 7 t  ( A )  
( 2 ) :  Oct. 4 ' ;  Oct. l l t  ( A )  ( 2 ) ;  Oct. l l t  
( 2 ) ;  Oct. 2 5 t  ( A )  ( 2 ) ;  Nov. I t  ( 2 )  ; Nov. 
8 t  ( A )  ( 2 ) ;  Nov. 1 5 ' ;  Nov. 2 2 t  ( A )  ( 2 ) ;  
Nov. 2 2 t  ( 2 ) ;  Dec. 6' ( A )  ( 2 ) ;  Dec. 6 t  
( A )  ( 2 ) .  

FIFTEESTH JUDICIAL DISTRICT 

Fall Term, 1 9 3 7 4 u d g e  Rousseau. 
Alexander-Aug. 30  ( A )  ( 2 ) .  
Cabalrus-Aug. 23'; Aug. 3 0 t ;  Oct. 1 8  

( 2 ) .  
Iredell-Aug. 2  ( 2 ) ;  Nov. 8  ( 2 ) .  
Yontgomery-July 1 2 ;  Sept.  Z i t ;  Oct.  

4 ;  Nov. l t .  
Randolph-July 1 9 t  ( 2 ) ;  Sept.  6 ' ;  Dec. 

6  ( 2 ) .  
Rowan-Sept. 1 3  ( 2 ) ;  Oct.  l l t ;  Oct. 1s t  

( A ) ;  Nov. 22  ( 2 ) .  I 

Fall Term, 1937 J u d r r e  Pless. 
Burke-Aug. 9  ( 2 ) ;  Sept.  2 7 t  ( 3 ) ;  Dec. 

1 3  ( 2 ) .  
~ ~ l d w e l l - A u g .  2 3  ( 2 )  : Nov. 29  ( 2 ) .  
Catawba-July 5  1 2 ) :  Sept.  6 t  ( 2 ) ;  

Nov. 15 ' ;  Nov. 2 2 t ;  Ilec. 67 ( A ) .  
Clereland-July 2G ( 2 ) :  Sept.  1 3 t  ( A )  

( 2 ) ;  S O V .  1 ( 2 ) .  
Lincoln-July 1 9 ;  Clct. 1 8 t  ( 2 ) .  
Watnuga-Sept. 20. 

SEVENTEENTH JUDICIAL DISTRICT 

Fall Term, 1 9 3 7 J u d ~ : e  Johnston. 
Avery-July 5 . ;  J u l y  1 2 t  ( 2 ) ;  Oct. 1 8 . :  

Oct.  2 5 t .  
Dav.e-Aug. 3 0 :  D e c  6 t .  
hlitchell-July 2 6 t  1 2 ) ;  Sept.  20 ( 2 )  
Wilkes-Aug. 9  ( 2 ) ;  Oct. 4 t  ( 2 ) ;  Xov. 

I t  ( 2 ) .  
Yadkin-Aug, 23 ' ;  Dec. 1 3 t  ( 2 ) .  

EIGHTEENTH JUDICIAL DISTRICT 

Fall Term, 1 9 3 7 J u d g e  AUey. 
Henderson-Oct. 11 ( 2 ) ;  Nov. 22: ( 2 ) .  
JIcDowell-July 1 2 t  ( 2 ) ;  Sept. 6  ( 2 ) .  
Polk-Aug. 2 3  ( 2 ) .  
Rutherford-Sept. 2 7 t  ( 2 ) ;  Nov. 8  ( 2 1 .  
Transylvania-July 26 ( 2 ) ;  Dec. 6 ( 2 1  
Yancey-Aug. 9 ( 2 : ;  Oct.  2 5 t  ( 2 ) .  

NINETEESTH JUElICIAL DISTRICT 

Fall Term, 19374udg .e  Clement. 
Buncombe-July 1 2 1  ( 2 ) :  J u l y  2 6 :  A w .  

? t  ( 2 ) :  Aug. 1 6 ;  AUK. 3 0 ;  Sept.  6 t  ( 2 ) ;  
Sept.  2 0 ;  Oct. 4 t  ( 2 ) ;  o c t .  1 8 ;  x o v .  l t  
( 2 ) :  Nov. 1 5 ;  Nov. 2 E ;  Dec. 6 t  ( 2 ) ;  Dec. 
20. 

Jladison-Aug. 2 3 ;  Sept.  2 7 ;  Oct. 2 5 ;  
s o v .  2?. 

TWESTIETH JUDICIAL DISTRICT 

Fall Term, 1 9 3 7 4 u d g e  Sink. 
Cherokee-Aug. 9  ( 2 ) ;  h'ov. 8  ( 2 ) .  
Clay-Xov. 1 ( A ) .  
Graham-Sept. 6 ( 2 ) .  
Haywood-July 1 2  ( 2 ) ;  Sept.  2 0 t  ( 2 ) ;  

s o v  22 ( 2 )  - ~ . - -  

~ a c k s o n - 0 c t .  11 ( 1  ) .  
Macon-Aug. 2 3  ( 2 1  ; Dec. 6  1 2 )  
Swain-July 26 ( 2 ) ;  Oct. 25 ( 2 ) .  

TWENTY-FIRST JUDICIAL DISTRICT 

Fall Term, 193; J u d g e  Phillips. 
Caswell-July 5 ;  h o v .  1 5  ( 2 ) .  
Rockingham-Aug. 9  ( 2 ) :  Sept.  6  ( 2 ) :  

Oct. 2 5 ;  Xov. 1 ( 2 ) ;  Nov. 2 9 1  ( 2 ) ;  Dec. 
19t * "  . 

Stokes-Aug. 2 3 ;  Oct.  11 ' ;  Oct. 1 8 t .  
Surry-July 1 2 t  ( : ) ;  Sept.  20.; Sept.  

27; ((2; Dec. 20.. 

- - . - - -. . . . . . . . - - . . . 

* F o r  c r imina l  cases.  
t F o r  civil cases. 
t F o r  jai l  and civil cases. 
U n m a r k e d  for  mixed te rms .  
( A )  Special  J u d g e  to be assigned.  



UNITED STATES COURTS FOR NORTH CAROLINA 

DISTRICT COURTS 

E a s t r r ~ r  District-Isaac 11. ;\fEEIiISS. Judgc. Elizabeth ('it-. 
Xitldl(, I ) i s t r i r t - Jorr~sox .J. HAYES. .Jud,qc. Greensboro. 
T17cstr.r~i 1)istt'ict-Ii:~)\v1h- TATES WEBR. . J I c ~ ! I c .  Shelby : J a ~ r E s  E. Born. ,Jztdgr, 

Gree~lsboro. 

E A S T E R S  DISTRICT 

'I'crr~ls--Di.;tric.t courts a r e  held a t  t he  t ime and  place a s  follo\\s:  
Raleigh. c r i m i ~ ~ n l  term. fir\t Monday a f t e r  the  four th  l l o n t l : ~ ~  in 

April a n d  October: civil te rm,  second J I o l ~ l a g  in March ant1 Sep- 
ten~lwr .  T ~ ~ o u a s  D ~ s o n ,  Clerk. 

Fayetteri l le,  th i rd  Xonday in Marc11 2nd Srptcn~her .  S. 11. nr crc. 
1)cpnty Clerk. 

Elizabeth City. four th  Monday in JIarch and  Sel)temhcr. .I. A. 
HOOPER, Deputy ('lerli. Elizabeth City. 

TYn\hington. fonr th  JIontlny a f t e r  t he  first Nonday in Jlnrch and 
Septem1,er. J. R .  RESPASS, Deputy Clerk, W a s h i ~ ~ g t o n .  

Xelr Rern,  fifth Jlo~rilay nf ter  the  f i n t  Monday in March and Sep- 
ten~lwr .  GEORGE GRLES. 1)eputy Clerk, New Rern. 

Wilwn.  \ i s th  Jloniln: :rftrr the  f i n t  M\lontlay in March a ~ i d  Septern- 
Iwr. G. T,. I ' - \RI<~R. Ileputy ('lerli. 

Wilmington. s m r n t h  JIonday a f t e r  the  first Monday in 3Inrct1 and 
Srptenil)cr. I'ORIER Hc F H A V .  Depnty ('lerli. Wilniington. 

OFFICERS 

J .  (0. ( 'AKR.  I7uited Sti l t t~s 1)istrict Attorney, Wilmi~~gtor l .  
JAHES H. XASSISG. Assistilnt ITnited States District Attorney. Raleigh 
C m s .  I.'. Itor-SE. .\ssistant 1-nited States District Attorney, Killst(~11. 
I?. S. WORTIIY. V~i i t ed  Sta tes  Marshal. Raleigh. 
THOMAS DISOS, C'lerli T7nited Sta tes  District  Court. Raleigh. 

1IIT)DLE DISTRICT 

Tct.111.v-1)istrict conrts a r e  held a t  the time and  plilce a s  follows: 
r ) i~r l~: im,  fonr th  JIontlny in Septrmhrr and  first ;\Ionday in Fehrunry.  

HEYRY REYXOLIIS, Clerk, Greensboro. 
Grec~~shoro ,  first JIondny in Jluie and Deccmher. HESRY R E Y S O L I ) ~ .  

('lerli : MYRTLE D. COBB. Chief Dcpnty : 1 ~ 1 ~ r . r a s  HARKRADER. I ) e p ~ ~ t y  
( ' l ~ r l i  : P. H. BEESOS. D e ~ m t y  ('lerli : MAT~DF: 13. GRX-BB. TWpnty Clerk. 

I<ocliinghnrn, first l I o ~ ~ c l : ~ y  in Zlnrcl~ ant1 Septrmher. I IENRY I ~ E Y S -  
OLDS. Clerk, Greensboro. 

Salisbury, thirtl I\lond:ly ili April and Octohrr. HEKRY REYFOLDS. 
Clerk, Greensboro. 

Winston-Salem. first JIontlay in ;\lay n ~ l d  S o v c m l ) ~ .  HESRT REYSOI.DS. 
('lerk. Grwnshoro : EILA SHORE. 1)epnty. 

Willic~sboro, th i rd  JIondny in  AIny \-and Sovcmher. I ~ E K R Y  I~EYSOI.I)S. 
( 'lerb. Grewslmro:  LIXVILT.E I~T'MQARSER, Deputy Clcrli. 

OFFICERS 

CARLISLE IIIGGISS, I'nited Sta tes  District  Attorney. Grcsensl~oro. 
ROBT. S. NCSEILI.. Assistant rn i t e t l  States Attorney. Greensboro. 
MISS E I ~ I T H  HATVORTTI. Assistant Vnited States Attorney. Urcrnshoro. 
BRYCE R. 1301.~. Assistant United Sta tes  Littor~li 'y. Greensboro. 
W\r. T. L)o\rn, Trnited S t n t ~ s  JIars1i:xl. Grer11sl)oro. 
I IENRY ~IEYSOLUS, Clerk United Sta tes  District Court ,  Greensboro. 



x i i  U N I T E D  STATES COURTS. 

WESTERN DISTRICT 

Toms-Diutrict coilrts a r e  held a t  the  t ime and  place a s  fo l lovs :  
Aslie~il le.  secontl JIonday in  May a n d  Norember. J. T. JORDAN, 

Clerk:  OSCAR 1'. MCLURD, Chief Deputy C le rk ;  TTIL~IAM A. LYTLE, 
Deputy Clerk. 

Charlotte. first Monday in April and  October. FAX I3 ~ R S E T T .  Deputy 
Clerk. Charlotte. 

Stnteqville, four th  Monday in April and  October. AXVIE ADERHOLD~,  
Depnty Clerk. 

Shelby, four th  Monday in September and  th i rd  1101 day in March. 
F a x  RARSETT, Deputy Clerk, Charlotte. 

Bryson City, four th  Monday in J lny  ant1 Sorember .  J .  T. JORDAN, 
Clerk. 

O F F I C E R S  

~ I A R C L  s ERWIN, rn i t e i l  S ta tes  Attorney, Asherille. 
\V. R. FIUXCIS, Assistant United Sta tes  Attorney, Asheville. 
\V. 11. S r c ~ o ~ s o s ,  Assistant United Sta tes  Attorney, Charlotte. 
( 'IIARLES I<. PRICE, United Sta tes  hlarshal,  Asheville. 
J. T. JORDAN, Clerk United Sta tes  District  Court, Ssheville. 
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1;UFUS L). ROUIRTS v. ABIERICAN ALLIAXCE ISSURANCE COMPANY. 

(Filed 22 September, 1037.) 

1 .  Insurance 5 2Zd- 
The requirenicnt of "unconditional and sole ownersl~ip" in a policy of 

fire insurance in the standard form a s  required by C. S., 6437, is statutory 
a s  a s  contractual. 

2. Partition S--Par01 partition by tenants in  conlnlon is  conclusive a s  t o  
strangers. 

Where tenants in common have the land surveyed pursuant to a parol 
partition, and n plat made thereof, and divided, and each goes into posses- 
sion of the part allotted to him, claiming same in severalty, the partition 
is good as  anlong the tenants unless the statute of frauds be invoked and 
relied on a s  n defense, and as  strangers may not take advantage of the 
statute, a s  to them each tenant is the sole arid nncontlitional owner of 
his part. 

3. Insurance 5 *Ad- 
Where tena~ith ill comrnoli divide the land by parol partition and each 

goes into possession of his share, claiming same in severalty, each has 
sole and unconditional ownership of his share the meaning of the 
provision in the standard form fire insurance policy. 

4. Same--Condition in fire policy t h a t  insured have sole and uncondi- 
tional o~vnership mill be construed rationally. 

The provision in a policy of fire insurance that  insured have sole and 
m~conditional ownership of the pro pert^ will not be construed technically 
to the prejudice of the polic~holder, but rationally to protect insurer 
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from extraordinary risks, and the provision of the policy is satisfied if 
insured is in esclusive possession of the entire estate under claim of right, 
without; assertion of adverse title by another, and insurer has not been 
misled and its rights in no way adversely affected. 

5. Insurance § 13- 
A n  insurance policy, haviilg been written by insurer, will be liberally 

col~strued in favor of insured, but its plain, unambiguous terms must be 
given effect. 

APPEAL by defendant from W i l l i a m s ,  J., at  April Term, 1937, of 
CURRITUCI;. 

Civil action to recover on a policy of fire insurance. 
The policy in suit was issued by defendant to plair.tiff, 8 August, 

1036, on dwelling, tenant house, barn and contents, situate on plaintiff's 
fa rm in Currituck County. The insured property was destroyed by 
fire 24 August, 1036. 

Defendant denies liability under a clause in  the policy which provides : 
"This entire policy shall be roid, unless otherwise p r o ~ ~ i d e d  by agree- 
ment in writing added thereto, ( a )  if the interest of the insured be other 
than unconditional and sole ownership." 

The facts relative to plaintiff's ownership of the property are that  on 
22 March, 1924, plaintiff and his brother, Oscar F. Roberts, purchased 
37 acres of land in  Currituck County and took title ;o the same as 
tenants in common. On 8 July,  1932, pursuant to par01 partition, the 
property was surveyed, plat made thereof, and divided, the plaintiff 
being allotted the southern part, upon which he had erected, a t  his own 
expense, the houses and barn in question, and his brother being allotted 
the northern part. Thereafter, each occupied and claimed his respec- 
tive share in severalty. 

From directed verdict and judgment for plaintiff, the defendant 
appealq, assigning errors. 

X. LI. S i m p s o n  and R. Clarence Dozier for p l a i n t i f ,  appellee. 
J .  M .  B r o u g h f o n  and Chester R. Morris  for defendant ,  appellant,  

STAC:Y, C. J. The policy in  suit is in the standard form as prescribed 
by C. S., 6437. The requirement of "unconditional and sole ownership" 
is statutory, Black v. I n s .  Co., 148 N. C., 169, 61 S. E., 672, 21 L. R .  A. 
(S. S.), 578, as well as contractual. Wedding ton  v. Ins .  Co., 141 N .  C., 
234, 54 S. E., 271. I t s  validity is not mooted on the present record. 
,Johnson v. I n s .  Co., 201 N .  C., 362, 160 S. E., 454; H a r d i n  v. Ins .  Co.,  
189 N .  C., 423, 127 S. E., 353; Roper  v. I n s .  Co., 161 N .  C., 151, 76 
S. E., 869; B a n k  v. I n s .  Co., 187 N .  C., 97, 121 S. E., 37; M c l n t o s h  u. 
Ins .  Co., 152 K. C., 50, 67 S. E., 45 ;  H a y c s  v. I n s .  Co., 132 N .  C., 702, 
44 S. E., 404. 
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I s  plaintiff's interest or ownership in  the property sole and uncondi- 
tional within the meaning of the policy 1 We think the trial court cor- 
rectly answered the question in the affirmatire. K e n f o n  Ins .  Co. u. 
Il'igginton, 89 Ky., 330, 7 L. R. d., 81. 

Plaintiff is in the exclusive use and enjoyment of the property under 
claim of right. Modl in  c. Ins .  Co., 151 N .  C., 35, 65 S. E., 605. His  
title to the part  allotted to him in partition is good as against his brother 
(Collier v. Papcr  Corp., 172 N .  C., 74, 89 S. E., 1006)) unless the statute 
of frauds be invoked or relied upon as a defense, and a stranger to the 
transaction, such as the defendant, can take no advantage of the statute. 
Cowell v. Ins .  Co., 126 N .  C., 684, 36 S. E., 184;  26 C. J., 173. Hence, 
in the present action, as against the defendant, i t  is proper to say he is 
the sole and unconditional owner thereof. Such was the plaintiff's 
understanding when he took out the insurance, and he alone has suffered 
loss by the destruction of the property. T'ulenti r .  Imperirrl rlss7lr. C'o., 
176 Atl., 413. I t  is not thought that  he must show title absolutely good 
against the world. C'rider c. S i m m o n s ,  96 S. W. (2d) ,  471. I t  is 
enough if his interest be sole and unconditional in the generally accepted 
sense. Bardwell v. Com. Cnion  r lssz~r.  Co.,  105 Vt., 106, 163 Altl., 633. 
The plaintiff had no misgivings as to his complete ownership in the 
property when applying for the insurance, a i d  his failure to express a 
doubt when none existed in his own nlind ought not to be held against 
him. The defendant assumed the risk nhich  it intended. It has not 
been misled, and its rights have in  no way been affected by the matter 
now presented. &Itlris Fire Ins .  C'o. 7%. .Malone, 99 .Irk., 425. 

It is held by courts of recognized authority, and our own decisions 
point i n  the same direction, that  where one is in the exclusive use and 
enjoyment of the entire estate, under claim of right, without a~ser t ion  of 
adverse title by another, his intercst is properly d~seribed as sole and 
unconditional ownership, within the meaning of a policy of insurance . . 
containing such provision, although his title may be defec t i~e  in some 
particular. J I o d l i ~ l  1.. Ins .  Co., supra;  Jordan 1 % .  I n s .  C'O., 151 hT. C., 
341, 66 S. E., 206; Lancastcr v. I n s .  Co., 153 N. C., 285, 69 8. E., 214; 
I.lri.stern Assur. C'o. r.. IIzcgh~s, 179 Okla., 254, 66 I'ac. (2d), 1056; 
14 R. C. L., 1052, et seq. See annotation, L. R. -1.) 1915 E, 375. 

I n  H a n k i n s  z.. lTrilliamsburg ( ' i t!] Fire  Ins .  C'o., 96 Kan., 706, 153 
Pac., 491, L. R. ,I., 1918 E, 373, Ann. Cas., 1918 C, 135, it was held 
(as stated in syllabus. which accurately digests opinion) : "A fire insur- 
ance policy upon a building, coiltailling a stipulation that  the policy 
'shall be void . . . if the interest of the insured be other than un- 
conditional a11d sole ownership,' is not invalidated because of a n  out- 
standing naked legal title in another where the insured has the equitable 
title, the entire beneficial ownership of the property, and is in undis- 
puted possession of the same." 
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,\gain, in A m e r i c n , ~  B n s k c f  Co. v. Farmvi l l e  Im.  CO., 1 Fed. Cas. 
No. 290, p. 615, i t  appeared that  the benefic*ial title was in  the insured, 
a foreign corporation, but that  the legal title mas carried in the name of 
one of its officers because of a statute forbidding the ownership of realty 
by a foreign corporation : H e l d ,  tllc requirement of "entire, unqualified. 
and sole" o~vnership for insured's ((own use and bcncfit" satisfied, not- 
withstanding naked legal title i n  another. 

I n  clisposing of the case, tllc following pertinent animadversions were 
made on the subject: "Policies of insurance, like all other written con- 
tracts, must be const~wed and enforced according to their terms. If 
they convey a plain, practical meaning, that  meaning inust be carrictl 
into effect. Policies of insurance differ solnewhat from other contracts, 
howcver, in rcspect to the rules of construction to be applicd to them. 
Tllry are unipartitc. Tlley arc in the form of receipts from insurer. 
to the insured, enlbodying covenants to conlpensate for losses described. 
They are signed by t11c insurer only. I n  general, the inwrcd never sees 
the policy until after he contracts and pays his premium, and he then 
most frequently receives i t  from a distance, when i t  is too late for hinl 
to obtain explailntions or modifications of the policy sent him. Thc 
policy, too, is gcncrally filled with conditions inserted by persons skillet1 
in tlie learning of the insurance law and acting in the exclusive interest 
of the insurance company. Out of these circ+umstances the principle ha, 
grown u p  in the courts that  these policies must be construed liberally 
in respect to the persons insured, and htrictly with rcspect to the insur- 
ancc company. See I n s l i m i ~ c c  C'o. 1 % .  It'ilkinson, 13  TV,111. ( 8 0  U. S.). 
232. 

"Aho the r  rule of the law in regard to fir(> insurance I S  to discouragc~ 
wager policies; that  is to say, policies taken by persons who have no 
interest in the property insured, and in which such persons merely brt  
that the property will not be burned. Such insurancc~s are contrarv 
to public policy and promote fires. T l ~ e  Ian- ni l l ,  therefore, give forcc. 
to all provisions in policies of fire insurai~ce ml~ich require that  tlie 
person who takes out the policy sllall have an intercst in the propert), 
and shall disclose that  interest with precision in  his 'spplication7 for 
insurance. That  is the purpose of the law, and is the objsct sought to hc 
subserved by the insertion of clauses voiding then1 in rascs where dece1)- 
tion is practiced in regard to the real ownership of the pr3perty insured : 
and terminating them whenever, during the period of insurance, thc 
person holding a policy ceases to own the property, :~nd i t  becomes 
thereby a wager policy. Therefore, clauses in policies requiring a truth- 
fu l  statement of the interest of the applicant for insurarce, and forbitl- 
ding changes of ownership during the period of insurance, are to  be 
construed not technically to the prejudice of the policyholder, h u t  
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rationally and fair ly to protect tlie insurance conipany from the extraor- 
clinary risks, and from the certain and numerous losscs I\ liich would fall 
upon them from insnrance of property not actually owned by tlie person- 
insured. 

( l  I n  the cake untler trial there are two question>, ~vhicll have formed 
the subject of contention betx-een counsel, and upon ~r l i ich  instruction< 
are asked of the court. 

"1. The first is, wlietlier plaintiffs' right to recorer ib tlcfcated by tl1c3 
fact that  the rccord-titlc could not be lield by thc plnintifh under tho 
laws of Delaware, and was therefore rested in  Mr. Orrin E. North, it 
not made kno11-n to the defendant or its agent a t  the tirile of the insui - 
ance (issuance) of the policy, conqidcred in connectioii \\it11 the stat(,- 
ment in the application for insurance tliat the title was 'in the name of '  
the plaintiff,. 1 am of o1)inion that it is not defeated by that fact ~t 
the plaintiffs were the (entire, unqualified, and sole owneri' of the prol) 
erty insured 'for their 01\11 usc and heacfit.' I do not think that  tl~c 
fact of the record-title being in Mr. h'orth of itwlf tlcfcats their right 
to recover, unlc+ their statement in the application n as ~ n a d e  to decei~  (, 

and mislead the insurance conlpany. The evil sought to he a ~ o i d c d  b) 
thoie provisions of the 1)olicy requiring a correct s t a t c ~ ~ ~ o n t  of the plaili- 
tiffs7 interest in the property n as the insurance of property not o~rlictl 
by the holder of the policy, tlic tlestruc~tion of nliicli \\auld not cause a 
loss to that  holder equal to the I alnc of the property di~.trojcd If tlii 
plaintiffs in the case a t  bar were the ox-new of the entire beneficial 
interest i n  the propcrty at the takiug out of the policy, and would h a w  
been losers to the full extent of its raluc if it  liad been tlcstro?ed, the11 
this ownership fulfilled eT erp p11rposc n llicli the pror is ion~ of tlic polic) 
i n  regard to a tli.closure of intcreit ne re  designed to sccnrc, and, in thi 
absence of fra~lrl  or fraudulent n ~ i ~ r c ~ r ~ w n t a t i o i l ,  a 11113rcl technical 
difference in  the title, set out in the application, ought not in q u i t ?  
and good conseicnce to defeat tlie l)laintiRs, if they arc othc~rn iie entitlccl 
to recover." 

T o  like effect is tlie decision in X c C i o y  c. I o r a  Stct f (1 / / I  5. ( 'o., 107 1 2 1 . .  
SO, 77 N. '\IT., 5529, where it was held that si i~cc the condition 1.efen.ec1 
to the interest of the insured and not to his title. the fact that  the naked 
legal title was in another vould not inmlidate the policy, the insured 
being the beneficial owner a t  the time of the issuancc of the policy. 

011 the wholc, it  is concluded tliat the correct rcwl t  IV:I.; 1~c:rched in the 
court below. The verdict and judgment will be uphelil. 

No error. 
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SPBAL BRYANT, MARTHA BRYANT, FANSIE BRYANT, AND PERRY 
BRYANT, JR.. sr THEIR NEXT FRIESD, C. H. LEGGE'I'T, v. PERRY 
BRYANT a m  -\RTHUR J. BRYAKT. 

(Filed 22 September, 1037. ) 

1. Paren t  and Child 3 &Minor children nlay not maintain action against 
fa ther  fo r  past support furnished by another. 

Where the persolla1 estate of minor children has not been invaded for 
their support, but such support has been furnished by their mother and 
her family, the children may not maintain ail action by their nest  friend 
against their father for such past support, such right of action being in 
those who furnished the support, and since they a re  not l ~ i s  creditors for 
the support furnished them, they may not attack his conveyance of his 
property a s  being in fraud of their rights. 

2. Fraudulent  Conveyances 3 l+Presumption under  C.  EL, 1009, arises 
only i n  favor of creditors of g ran tor  a t  t ime of conveyaince. 

Minor children are  not creditors of their father for their past support 
furnished them by another, and for which their personal estate was not 
invaded, and a conveyance executed by him prior to thl? institution of 
their action may not be set aside by them under C. S., 1005. 

3. E'raudulmt Conveyances 3 l L E v i d e n c e  of f raud i n  exracution of deed 
held insufficient t o  be subniitted t o  the  jury. 

I n  this action by minor children against their father for support and 
to set aside a conveyance executed by him prior to the institution of the 
action, the evidence i s  held insufficient to be submitted to the jury on the 
issue of actual fraud in the execution of the instrument, or that the 
grantee knew and participated in the alleged fraud. 

4.  Paren t  a n d  Child g +Minor children may maintain action against 
their fa ther  t o  compel him t o  provide for  their  fu ture  slipport. 

A1)andoned minor childrell may maintain an action by their next friend 
to compel their father to proride for their future support, and where their 
complaint  rays snch relief, but the case is tried solely on the question of 
their right to past sl~pport,  and the judgment in their favor on this issue iq 
not sustnillcd on appeal for that the eridence sliolvs that their past sup- 
port was fnrnished by another and was not: paid for froni their personal 
estate, the cause s l lo~~ld  be retained for trial upon their light to recover 
future support. 

THIS is a civil action, t r ied before F ~ i z z e l l e ,  J . ,  a n d  it jury, a t  the  

March-Apri l  Term, 1937, of EDQECOMBE. 
T h e  plaintiffs, aged 16, 15, 1 2  and  9 years of age, rei:pectirely, a r c  

the i n f a n t  children of the  defendant P e r r y  B r y a n t  and  hi3 former wife, 

Myr t le  Bryant ,  now Mrs. W. 13. Knox, and this action i!i instituted to 
recover f o r  the  support  of said in fan ts  pr ior  to the  inst i tut ion of the  

action a n d  f o r  f u t u r e  support .  T h e  plaintiffs likewise seek to annul  
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a deed from the defendant Perry  Bryant to the defendant Arthur J. 
Bryant upon the allegation that  said deed was executed in fraud of the 
plaintiffs' rights. 

Issues were submitted to the jury and answered as follo~vs: 
"1. Did the defendant Pe r ry  Bryant willfully abandon and desert 

his minor children, as alleged in  the complaint ? Answer : 'Yes.' 
"2. Did the defendant Pe r ry  Bryant convey his interest in the land 

described in the complaint with intent to defraud his minor children and 
wrongfully escape his obligation to support them? Answer: 'Yes.' 

('3. I f  SO, did the defendant Arthur. J. Bryant participate in  said 
fraudulent scheme by accepting the conveyance of said premises from his 
codefendant, Perry  Bryant, with knowledge of the purpose and intent 
of said Perry  Bryant to defraud his minor children and to escape his 
obligation to support them ? Answer : 'Yes.' 

"4. What  amount, if any, are the plaintiffs entitled to recover of the 
defendant Perry  Bryant ? Answer : '$800.00."' 

From judgment upon the verdict in faror  of the plaintiffs, the defend- 
ants appealed. 

George  41. F o u n t a i n  & S o n  a n d  I f e r b e r t  H .  T a y l o r ,  J r . ,  for  p la in t i f f s ,  
appellees.  

11. H.  P h i l i p s  for  d e f e n d a n t s ,  appe l lan t s .  

BARKHILL, J. The evidence in this cause, considered in  the light 
most farorable to the plaintiffs, tends to show: That  the defendant 
Perry  Bryant and his wife, Myrtle Bryant, separated in 1927; that  in 
April, 1929, the defendant Perry  Bryant was convicted under a warrant 
charging him with abandonment and nonsupport of his wife and chil- 
dren;  that  judgment was entered requiring said defendant to pay to the 
use of his wifc and children $25.00 per month until the sum of $500.00 
was paid;  that since the year 1930 Perry  Bryant has not made any 
contribution towards the support of his said children except that  the 
plaintiff Madeline Bryant has been living with him for a short pel-iod; 
and that  the mother of said children and members of her family have 
supported the plaintiffs during said period, except for the time Madeline 
Bryant has lived with her father and Sybal Bryant, now married, has 
lived with her husband; that i n  the spring of 1936 the plaintiffs, through 
their next friend, instituted a similar suit against Perry  Bryant, now a 
resident of California; that in said suit constructi~e service of process 
was attempted without attachment; that while this former suit was 
pending Pe r ry  Bryant returned to North Carolina and executed a deed 
for the premises in controversy to his brother, the defendant Arthur J. 
Bryant, for a recited consideration of $100.00 and other valuable con- 
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siderations; that  the grantors i n  said paper writing did not go before 
the clerk of the court, or a notary public, or a justice of the peace, who 
were convenient to the office of the lawyer who wrote the deed, but 
instead went before a notary public' some distance away and acknowl- 
rdged the execution of same; that  while said former action was pending 
and before the execution of said deed, counsel for the plaintiff had a 
conversation with the defendant ,Irthur J. Ilryant, i n  nllich he advised 
the said Bryant that  he mas seeking to have the lands of the defendant 
Perry  Bryant in Edgecombc County subjected to the payment of reason- 
able support for the plaintiffs, and further advised him that  a n  action 
was pending for that  purpose; that  when Pe r ry  Bryant returned to 
North Carolina he did not make any effort to see his children and made 
no contribution to their support;  that  the consideration for the execution 
of said deed was $100.00 cash, the cancellation of a $300.00 debt, which 
\\.as barred by the statute of limitations, and the assumption by Arthur 
tT. Bryant  of the balance due on a testamentary charge against the 
interest of Pe r ry  Bryant in said land after first crediting said charge 
with the proceeds of Perry  Bryant'q interest in the pelsonal estate of 
his father. 

The former suit was dismissed for defective service of summons and 
this action was instituted. 

While the plaintiffs, in their complaint, seek to recorer for future 
support, as well as for past support, an  examination of the record dis- 
closes that  the jury attempted to award compensation for support u p  to 
the date of the trial only. The  court, in its charge, callcad the attention 
of tlie jury to the fact that  the plaintiffs were seeking to recover $750.00 
compensation for support u p  to tlie date of thc institutiou of the action, 
nnd in  that  connection instructed them that  a computstion upon the 
basis of the evidence would exceed $750.00, but that  tlie jury was re- 
stricted to tlie amount plaintiffs prayed for in their c20mplaint. H e  
further instructed the jury that  the plaintiffs were seeking to recover 
$5.00 per month each for the two then living with their mother, since 
the filing of the complaint. This would make $10.00 per month, and 
the cause was tried approximately five months after t h ~ ?  institution of 
the action. Thus, it  is apparent the jury allowed $750.00 for support to 
the date of the institution of the, action and $50.00 for support from the 
date of the institution of the action to the date of trial, making the total 
of $500.00, which was the answer to the fourth issue. 

The complaint as filed was not sufficient to bring tlle action within 
tlie terms of C. S., 1005. During the trial plaintiffs were permitted to 
amend the complaint so as to incorporate sufficient allegations to bring 
the action within the terms of that  statute. During the progress of the 
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trial, i n  his charge to the jury, the trial judge instructed the jury, in 
effect, that  the plaintiffs had failed to bring their cause of action within 
the terms of C. S., 1005, and thc issues mere submitted to the jury upon 
the theory that  the plaintiffs ve re  required to show actual fraud as 
contemplated by the original complaint. 

Treating this cause as if i t  was, or should have been, submitted to the 
jury under the terms of C'. S., 1005, giving the plaintiffs the benefit of 
such presumption of fraud as might arise upon the evidence that  the 
defendant Pe r ry  Bryant had conveyed the land in controversy to a near 
relative, plaintiffs' action must fail for  the reason that  they have not 
established the fact that  they were creditors of the defendant P e r q  
Bryant a t  the time of the institution of the action. Such support as 
they had received had come from their mother and members of her 
family. Their  personal estates had not been invaded to pay any part 
of the cost of their maintenance. The cause of action, if any, arising 
upon these facts, rested in the mother and not in the children. 

The one determinative question presented to 11s upon the appeal of 
, i r thur  J. Bryant is : Was tllerc sufficient evidence of fraud in the 
execution of the deed from Per ry  Bryant to Arthur J. Bryant to be 
submitted to the ju ry?  We are constrained to answer thi i  question in 
the negative. Under no view of the testimony is a finding that  said 
conveyance was fraudulent, or tliat the defendant d l r t l n~r  J .  Bryant 
knew and participated therein, warranted. 

This Court has heretofore held that  children abandoned by their 
father may institute an  action to conlpcl future support. Green v. 
Green, 210 N .  C., 147;  Pickelsiwler v. Critcher, 210 N .  C., 779. These 
cases are not i n  point and are not au tho r i t a t i~e  in this action. I n  
neither of those cases n as past support furnished by anotlier the subject 
matter of the action. 

While the defendant Pe r ry  Bryant was served with wnlnlo~ls by publi- 
cation, he filed an  answer and is now in  court. I n  their complaint the 
plaintiffs prayed that  tllc said defendant be compelled to provide them 
with future support under the authority of Green v. Green, supra, and 
Pickelsimer 2.. C'rifcher, supm.  The judgment below, entered in accord- 
ance with this opinion, should provide that  the cause bc retained upon 
the docket to determine tlic rights of the plaintiffs under said prayer for 
relief upon proper issues to be submitted to a jury. 

The  motion of .I. J .  Bryant for judgment ac: of nonsl~it  qhould have 
been allowed. 

Reversed as to A. J. Bryant. 
New trial as to Perry  Bryant. 
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STATE v. EDGAR PALMER, HOW-4RD TRULL, JACK iUULKEY, DAVE 
MEDLIN, BUREN BOWERS, AND ERNEST BOWERS. 

(Filed 22 September, 1937.) 

1. Criminal Law 9 53- 
Where the court below sufficiently and correctly defines reasonable 

doubt and self-defense involved in the prosecution, defentlant's exceptions 
to the charge on these points cannot be sustained in the absence of a 
request for more specific instructions. 

2. Assault 8 11-Where jury returns verdict of simple assault, court may 
not impose imprisonment for more than thirty days. 

In this prosecution for assault mith a deadly weapon, appealing defend- 
ant relied upon and introduced evidence of self-defense and of matters 
in justification. The trial court instructed the jury that under the indict- 
ment and evidence the appealing defendant might be convicted of assault 
mith a deadly weapon or of a simple assault. The jury convicted appeal- 
ing defendant of simple assault, but in imposing judgmen: the court found 
as a fact that said simple assault inflicted serious injury, and imposed a 
sentence of four months on the roads. Held: The jury alone were the 
triers of fact, and the verdict of simple assault was permissible under 
the indictment and evidence, S. C. Code, 4610, and the court was without 
power to sentence the appealing defendant to more than thirty days 
imprisonment. X. C. Code, 4215, and the case is remanded for proper 
judgment. 

APPEAL by defendant Edgar  Palmer from Phillips, J . ,  and a jury, a t  
March-April Term, 1937, of CHEROKEE. N o  error i n  the trial. E r ro r  
in the judgment. Remanded for judgment. 

The follon.ing bill of indictment was returned a true bill by the grand 
jury : 

"STATE OF NORTH CAROLIXA-CHEROKEE COUNTY. 
S~JPERIOR COURT, MARCH-APRIL TERM, 1937. 

"The jurors for the State upon their oath present, Tha t  J ack  Mulkey, 
Edgar Palmer, Buren Bowers and Ernest  Bowers, Dave Medlin, and 
Howard Trull, on the 15th day of November, i n  the year of our Lord one 
thousand nine hundred and thirty-six, in the county of Cherokee, did un- 
lawfully and willfully mutually assault and beat each other, with deadly 
weapons, to wit, rocks, sticks, clubs, knives, guns, and pistols, and to, 
with, and against each other, in a public place did unlawfully and will- 
fully fight and make an  affray, to the terror and disturbance of divers 
of citizens of the State, then and there being contrary to the form of the 
statute in such case made and provided, and against the peace and dig- 
nity of the State. J s o .  M. QUEES, Solicifor." 

"True Bill, W. R. Dockery, Foreman Grand Jury." 
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The defendants n e w  duly put on trial and the rerdict of the jury was 
as follows: "TTerdict : Lii to Edgar  Palmer and Jack hfulkey, guilty of 
simple assault; as to Bnrcn Bowers and Ernest Bowerc, guilty as charged 
in the hill of indictnient." Upon the coming in of thc verdict, the 
defendant Edgar  Palmer moved to set aside the rerdict. Notion over- 
~,nled and the defendant Edgar  Palmer excepted. 

The judgment of the court bclon. as to Edgar  Palmer is as follo~vs: 
"A\s to the defendant Edgar  Palmer, the jury har ing  returned a verdict 
of simple assault against the defendant Edgar Palmer,  the court finds 
as a fact from the eridencc in the case that  said simple assault on the 
part  of Edgar  Palmer inflicted serious injury to the person of Ernest 
Bowers, the court finds as a fact that  the iajurieq sustained by the 
defendant Ernest  Bowers, a t  the hand of Edgar Palmer,  to wit, a broken 
jaw, serious cuts and lacerations and bruises on tlic head and face, were 
serious injuries n . i t l h  the meaning of the law:  Therefore the judgment 
of the court is that  the defendant be confilled in the common jail, 
assigned to work under the superrision of the State Highway and Public 
Works Comniission for a period of four ( 4 )  montl~s." 

The defendant Edgar Palrner excepted and asiigilctl errors, and also 
as to the j ~ ~ d g m c n t  reiidered against him, and a p p e a l d  to the Supreme 
Court. 

A t t o r n e y - G c n e r d  iCen~rbcll (/rid ALsvis fnnf  ' I f  fornry-Gcnercrl  M c X u l l a n  
f o r  the S t n f e .  

G r a y  K. Chr i s topher  rrnd J .  I l .  X n l l o n e e  f o r  d c f c n d n n f  E d g a r  Palmer. 

& a n ~ s o w ,  J. From a careful ~ ~ e a d i a g  of the charge of the court 
below, the defendaiit's exceptions and assignments of crror to the charge 
(1) as to what constituted reasonable doubt, and ( 2 )  the failure to fully 
inst~wct the jury as to what it takes to constitute self-defense, under the 
law, cannot be sustained. 

We think the charge as to reasonable doubt is, beyond question, 
correct. 8. P. Bchool f ie ld ,  184 N .  C'., 721;  Black's Law Dictionary, at 
1). 617. The court below defined self-defense f d l y  under the law, and 
later in the charge pointed out that  the defendant Palmer relied upon 
the plea of self-defense. I t  i.: ~vell  settled that if the defendant wanted 
more specific instructions, he should h a w  made a special request there- 
for. 8. c. F l e m i n g ,  202 K. C., 512 (514).  ,Is to the judgment pro- 
nounced against the defendant Edgar Palmer, we think the court below 
in error. The jury were the sole and only triers of the facts. 8. v. 
Boglentan,  204 N .  C., 401 (401-5). The  verdict was permissible on the 
facts appearing in the record. I t  may be the jury concluded that  de- 
fendant was acting in self-defense and justified in the occurrence with a 
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drunken man and his brother, one of whorn came in  the house where 
Palmer was and terrified a sick woman. When the affair was over, the 
defendant Edgar  Palmer, without weapon, ven t  beh.nd one of the 
brothers ( the other had left the scene) and made him go into the house 
and apologize to the woman. Thus, the jury no doubt concluded that 
Palmer was guilty only of a simple assault. The evidence discloses that  
the general reputation of these two brothers, Buren and E~*nes t  Bowers, 
was bad. Palmer was cut five times on the head and semn times on the 
Lack. I n  fact, the court below, in  the charge, sa id :  "Now, as to the 
other four defendants, that  is, Ernest  Bowers, E d g a r  P a l m e r ,  Dave 
Medlin, and Jack Mulkey, the court charges you that  you may convict 
either of them or all of them as charged in the bill of indictment, that  is, 
of an  affray in  which deadly weapons were used, or you may convict 
either one or all of them of a n  affray in  which no deadly weapons were 
used, if you find that  neither one of them who were engaged in the affray 
were using any deadly weapons in  the affray, and if you find tllc ones 
engaged in the affray used no deadly weapons, and that  they did not 
assist, aid, and encourage those who d id ;  in other words, you may con- 
vict any one of the other four defendants of an  assault with a deadly 
\reapon, o r  you may convict t h e m  of n s imple  assault  in f h e  ajf'ray." A 
lesser degree of the same crime. N .  C. Code, 1935 (Michie), see. 4640. 

The charge on this aspect was repeated several times: "But if you 
find some of the defendants guilty of a n  assault or a n  affray in which 
deadly weapons were used, or others not guilty of the use of a clcadly 
weapon, but guilty of a simple assault, or guilty of an  affray in which 
no deadly weal)ons were used, then you will designate such defendants - 
as you find guilty of an  assault, and designate such defendants as you 
find guilty of a n  assault with a deadly weapon, and designate such 
defendants as you find guilty of a n  affray in which no deadly weapons 
were used, and designate such defendants as you find guilty of an  affray 
in which deadly weapons were used." The jury returned a verdict 
against Edgar  Palmer, "Guilty of simple assault." 

N. C. Code. 1935 (Michic). sec. 4215. is as follo\vs: "I11 all cases of , r 
an  assault, with or without intent to kill or injure, the person convicted 
shall be punished by fine or imprisonn~ent, or  both, a t  the discretion of 
the court :  Prov ided ,  that  where no deadly weapon has been used and 
no serious damage done, the punishinent in assaults, assaults and bat- 
teries, and affrays shall not exceed a fine of fifty dollars or imprisonment 
for thir ty days;  but this proviso shall not apply to cases of assault with 
intent to kill, or with intent to commit rape, or to cases of assault or 
assault and battery by any man  or boy over eighteen years old on any 
female person: Prov ided ,  that  i n  all cases of assault rind battery, and 
affrays, wherein deadly weapons are used and serious in jury  is inflicted, 
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and the plea of the defendant is self-defense, evidence of former threats 
against the defendant by the person alleged to ha re  been assaulted by 
him. if such threats shall ha re  been communicated to the defendant 
hefore the altercation, shall be competent as bearing upon the reason- 
ableness of the claim of apprehension by the defendant of death or 
ierious bodily harm, and also as bearing upon the amount of force which 
reasonably appeared necessary to the defendant, under the circum- 
.tances, to rcpel hi, assailant." The case a t  bar is not an  assault on a 
female bx a man or boy over eighteen years of age, and does not come 
i~nde r  the proviso of thc above statute. 

I n  S. 7'. Baffle, 130 S. C., 655 (656), we find : "Had tlie court the 
authority to impose such a sentence-to impose a sentelice for more than 
thirty days imprisonment or a fine of fifty dollars? Tha t  is the only 
question in this appeal, and the ansurer is, the court did not have that  
pomr.  I n  cases ~vherc  no deadly veapon has been used and no serious 
clamage done, the punishment in assaults, assaults and batteries, and 
affrays ?hall not e ~ r e e d  a fine of fifty dollar5 or iniprisoiiineat for thirty 
clays. I n  C'ode, see. 887 (sec. 4915, slipra) ; 5'. z'. A7nsh, 109 N. C., 894; 
Y. I.. Jul tnson,  0 1  N. C., 863; S. 1 % .  dlbertson, 113 X. C., 633. The 
Superior Court, in n case like this one, could not i rnpo~e a sentence 
I q o n d  the limit for a simple assault or affray where no deadly weapon 
hat1 been used and no serious damagc done, nhen  tried before a justice 
of the peace. 9. u ,  dlbertson, suprn. The Superior Courts and courts 
of justices of the peace have concurrent jurisdiction of such offenses as 
the one charged in the hill of indictment. Code, sec. 502;  S. 1 % .  Bowern, 
94 N. C., 910." LC. /I. Lefler, 202 K. C., 700. 

For  tlie rcasons given, we find 
No error i11 the trial. 
Error  in the jntlgment. Remanded for judgment. 

('1,ISTOS 1:. CI,EVESUER, h \ r ~ ~ r s r R ~ r o ~  OF EST\'IE OF HELES IRENE 
CLEVESGER. v. JAMES 11. GIIOVEI'L a m  ST. LOUIS UNION TRUST 
COMPANY, TRUSTEE UKDER TIIE WILL OF E. W. GROVE, DECEASED; 
KNOTT EIOTET, COJIPAiYT, .\ CORPORATION, A N D  P. H. ERAXCH. 

(Filed 22 September, 1937.) 

1 .  Pleadings 22- 

The trial court has broad power to allow alnendmerlts to pleadings and 
process, C. S.. 5-27, but such power does not extend to amendments which 
substnntially change the cause of action. 



2. Same--Amendment of process and pleading by inserting correct name 
of defendant held properly allowed under facts of this case. 

The findings of fact of the trial court, fully supported by affidavits 
niitl pleadings filed, and to which findings no exception was taken, were 
that summoils and complaint were served nil  "Knott Hotel Company" by 
service on P. H. Bmnch, that said corporation was not engaged in busi- 
ness in Korth Carolina, that it clearly appeared from the coinplaint that 
plaintiff was seeking recovery against the corporation engaged in the 
inmlngemeiit of a certain hotel in Asheville, N. C., that such corporation 
was the "Iinott JIanagement Corporation," and that P. H .  Branch was its 
managing agent a t  the time of service of process, and that the process 
ant1 pleading were sufficieat to advise the I<nott Jlanagernent Corporation 
that it was the corporation sued znd intended to be sued, and that the 
Knott Rianagement Corporation was not mibled or prrjudiced by the 
mistake in its corporate name. Upon such findings the court allowed 
plaintiff to amend by substituting the iiame of the "Knott Management 
Corporation" for "Knott IIotel Compt~ny," and granted the substituted 
defendant time for filing answer. H e l d :  The trial court properly allowed 
the amendn~ent ill the exercise of its judicial power and discretion, 
C. s.. 547. 

APPEAL by Knott  Management Corporation from an  order entered by 
C ' l e ~ n e n f ,  ,J., at  Ju ly  Term, 1937, of BVKCOMBE. Affirnied. 

lTTeacer '6 ;Ilillcr, B r o o k s ,  X c L e n d o n  R. I l o l d e r n e s s ,  nn t l  J o n e s  d2 W a r d  
f o r  p l r t i n f i f ,  a p p e l l e e .  

. l d n m s  ct. , ldarns  and  J u n i z t s  ,\I. I I o r n e r ,  J r . ,  f o r  t l ~ f ~ r r r l ~ r n t ,  a p p e l l a n t .  

D~vrr; ,  J. This case was here a t  Spring Term, 1037, on appeal from 
an  order of the Superior Court denying the petition of defendants 
Grover and tlie St. Louis Union Trust  Company for the remoral of the 
cause to tlie United States District Court, and is reported in 211 N. C.. 
240, where the material allegations of the complaint are stated. 

The case comes now upon appeal by the Knott Management Corpora- 
tion from an  order of the Superior Court amending summons and com- 
plaint by substituting the name Knott  Manapenlent Corporation for that  
of the Knott  IIotel Company as a party defendant. 

The action, instituted 16 October, 1936, is for  wrongful death of 
plaintiff's intestate on 16 July,  1936, alleged to ha re  been caused by the 
negligence of those responsible for the management of the Battery P a r k  
Hotel i n  Asheville, Nor th  Carolina. The  original summons and com- 
plaint named as one of the defendants the Knott Hotel Company, and 
were duly serred on P. H. Branch as agent of the Knott  Hotel Com- 
pany, Incorporated. 

The court below found the following facts:  
"1. That  in the process and pleadings i11 this causv tlic corporate 

name :Knott IIotel Company was cr~oneously used. 
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"2. That  the Knott  Hotel Company is a Xem York corporation, but 
if it  does bnsiness in this State i t  had nothing whatsoever to do with 
the Battery P a r k  Hote l ;  that  P. 13. Branch mas, and is, not an  officer, 
agent, or employee of said Knott  Hotel Company, and said Knott Hotel 
Company mas not the corporation sued, or intended to Ire sued, in this 
cause of action, and said corporation has been disn~issed from the action 
by order signed J u l y  22, 1937. 

"3. That  the corporation intended to be sued was the corporation 
managing and in charge of the operation of the said Battery P a r k  Hotel, 
which the court finds was the Knott  Management Cor~ora t ion .  - 

''4. That  serrice of process mas had on said Knott  hfanagement 
('orporation by service on its local managing agent, P. 11. Branch, and 
\aid corporation was so identified in the sumnlons and copy of the com- 
plaint attached serred upon said corporation so as to fairly advise i t  that  
it  n a s  the party sued, and intended to be sued, and that said corporation 
n-as in nowise misled or prejudiced by the mistake in its corporate 
name." 

Thereupon, the court made the following order : "Sow, therefore, in 
the discretion \ . ~ ' r t d  in t h i ~  court by the l a \ \ s  and statutes of this State, 
i t  is hereby ordered and adjudged that  the process and pleadings in this 
cau-e be and they are hereby amended by striking out the words, 'Knott 
Ilotel Company,' wherever they may appear, and inwrting the xvords, 
'Knott hfanagcment Corporation.' " 

The Knott  Management Corporation -\\-as allowed thir ty d a ~ s  within 
vhich to answer. Thc order mas dated 23 Julv. 1937. 

The qinglr qucqtion prcsentcd by thir appeal is wliether the Superior 
('ourt has t l ~ c  poncr. in its discretion, to permit an  amendment of the 
rummoils and complaint by substituting the name of the appellant, 
Knott Management Corporation, for that  of the Knott  Hotel Company, 
under the facts fo l~nd  by the trial judge. There was no exception to 
any particular finding of fact set out in the order. The facts were not 
controverted. The appellant's assignments of error are to the court's 
making findings of fact and entering the order complained of, based 
thereon. 

Section 517 of the ('onsolidated Statutes authorizes the courts to 
pur.ne a libt>ral policy of a n ~ r n d m ~ n t s  in the interest of justice and for 
the prompt de t~rminat ion  of cauqes on their merit<, and makes the 
following p ro~ i s ions :  "The judge or court may, before and after judg- 
ment, in furtherance of justice, and on such terms as may be proper, 
arnend any pleading, process, or ~~roceeding,  by adding or striking out 
the name of any par ty ;  by correcting a mistake in the name of a party, 
or a mistake in any other rcspect; by inserting other allegations mate- 
rial to the case; or wllen the amendment does not change substantially 
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CLEVENGER ti. GROVER. 

the claim or defense, by conforining the pleading 01. proceeding to the 
fact proved. When a proceeding taken by a party fails to conform to 
lam in any respect, the tr ial  judge may permit an a m ~ ~ n d m c a t  of the 
proceeding so as to make i t  conformable thereto." 

I t  mas said in Rushing 2'. i l s k c r a f t ,  211 N .  C., 627: "The power of 
tlie court to amend process and pleadiiig, both by statute and under tlic 
decisions of tliis Court, is ample." Indeed, to Chief  Jztsfica Pearsou 
it  seemed tha t  the statute allowed amendments on a scale so liberal that 
he thought it might be well said, ",hytliing may be amended a t  ally 
time." Garret t  1 . .  T ~ o t t e r ,  65 N.  C., 430 ; Uitlzs c. n'ic.eit\. 2 10 N.  C., 44. 

Iii Ciordon 1 % .  G'ns Co., 1'78 S. (1.) 435, the summons, rornplaint, and 
default judgment showed the name of tlie defendant as tllc I'intsch Ga. 
Conipany. More than a year after judgment plaintiff made a motioii 
to amend the process, pleading, and judgment so as to correctly name thc 
defendant as the I'intsch Compres4ng Company. Tlic anleiidinent wa. 
allowed in  the discretion of tlic court, and upon appeal tlie order wa. 
affirmed by this Court. Thew the fiadings of fact established, among 
other things, that  the Pilitsell Compressing Company was the party 
chaiged with eoinniittillg the tort sued on ; that  the genc>r:il nlanager of 
that corporation was served with sunmioils; that  the Comprc.r;sing COII I -  
paily lmd notice of the suit a i d  employed counsel, and tliat i t  suffcrctl 
no pre8judices by reason of the misnomer. The opiiiion of the Court in 
tliat raw, I\ ritteil by ('hicf .I l 1  \ f  ic c I 'lccrX., furtlier tleclarctl that  defend- 
:(lit had "wairetl any objection by not giving its true name by plea ill 
abatement." Tlic dissenting opinions ill tliilt case by ,I ustic es 1VnlXct 
nnd 111leu were not addresml to tlic point of the 1)0~1er of tlle court to 
permit the anicndnlent, but to the denial of tlcfendant's l ight  to answer. 

I n  1)11?1n r .  .lid Soc ie ty ,  151 X. C., 133, whei-e tlie defendant \ \ :I* 

styled in the summons as "The Knights of Gideoli Mutual Aid Society." 
whereas the true nanie was "The Supreinc Lodge Kni,;hts of Gideoli 
Mutual Society," it was held that  the correct name being given, the 
sumnoils and pleadings would be ameilded to conform. 

I n  E'ounfai)l  1 % .  l ' i f t  C 'oun fy ,  171 S. C., 113, the suminoils was issued 
against ('The Uoard of Commissioiiel.~ of thc County of Pitt." Amend- 
lnelit was allo\vetl substituting "County of I'itt" as tlef~wdant. Tlierv 
the Court said : "Tlie object of our present system of procedure is to 
t ry  cases oil their merits, regardless of those technicalities wl&h do not 
pronmte but defeat justicc, a t  tlie same timc~ preserving the ~ubs tan t i :~ l  
rights of the parties." 

The broad powers of amendment, ill thc furtlierailce of jubtice, con- 
ferred upon the courts by the statutes regulating our system of pro- 
cedure, h a w  been sustained in numerous dccisioiis of this Court. 
Reynolds Y. S~nn ther s ,  87 N. C., 24;  C n i n p b d l  1.. 1'011.rr  ( ' 0 . .  166 N. P., 
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488; Leper 2'. L U N P ,  170 K. C., 181; L41~Laugh l i~~  11. R. R., 174 N. C.. 
182; Barnhardt v. Drug Co., 180 N .  C., 436; IIill v. 12. R., 195 N. C'., 
605; Gibbs I ? .  Mills, 198 S. CI., 417; McIntosh Prac.  & Proc., p. 512. 

However, the liberal policy of permitting aniendments to process a d  
pleadings will not be extended to include those which substantially 
change the cause of action, as was pointed out in Joncs  1 % .  V n n s f o r y ,  200 
N. C., 582. I n  that  case, wherc certain individuals were sued as trustee. 
and i t  was sought to amend the process to make the corporation a party. 
it was said, quoting from IIeafcr c. X u l l e n ,  107 N.  ('., 724: '(Only such 
arrientlments as to parties or the cause of the action may be made as i t< 
natnrr  ant1 scope n-arranted. A\n~endments in this rrspcct must be such, 
and only such, as are necessary to promote the con~pletion of the action 
begun." 

I n  P l e m n ~ o w  c. Improrement C'o., 108 S. C'., Gl5, the summons coni- 
maiided the sheriff to sunlmon ",I. 15. Bronson, president of the South- 
ern Improveinent Company," and was servcd on A. H. Bronson indi- 
vidually. I t  was held that  while the summons might have been amended. 
it mould not bring in the corporation without service on it. T o  the 
same effect is the holding in  Uriz?j v. C'reekmore, 109 S.  C'., 49. 

I n  the instant case the findings of Judge Clement are fully supported 
by t l ~ e  affidavits and pleadings filed. From these it is made to appear 
that  while thcrc is a New York corporation styled the Knott Hotel 
Company, there is 110 evidence i t  mas engaged in  business in North 
('arolina, and it is admitted it had no connection with the Battery Pa rk  
IIotel in Asherille, North Carolina. On the other hand, it appears that  
the Knott  Ma~~agernent  Corporation, a S e w  P o r k  corporation, was tht. 
corporation mgagctl in the mal~ageine~lt  ant1 opcration of said liotc~l, 
and that  P. I T .  Branc11, the agcnt on whonl the process was served, wa.i 
its managing agent in charge of its business a t  the t h e  of the tort com- 
plai~icd of and at the time of the institution of this art ion;  that the 
summons and complaint were served on P. H. Branch, the agent of the 
Knott Nanagement Corporation, and that  the purpose and scope of the 
action were therein fully set forth, and that the proceis and pleading5 
vere  suficient to adrise the Knott  Management Corporation that i t  n-ai 
the corporation sued and intei~decl to be sued, and that  the manifest pur- 
pose of the action was to sue those who as ow~ler.;, proprietors, ant1 
nlanagers were concerned with or responsible for the ~rrongful  death of 
plaintiff's intestate ~ i ~ h i l e  a guest in qaid hotel. The court further fount1 
that  appellant was not misled or prejudiced by the mistake in its corpo- 
rate name. 

A correct analysis of the determinative facts involved, in view of th? 
provisions of the statute and the authoritative decisions of this Court, 
leads 11s to the conclusion that  the ruling of thc learncd jndge in allowing 
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the amendment of the summons and complaint so as to substitute the 
name of the Knott  Management Corporation for tha t  of the Knott  Hotel 
Company as a party defendant was made in  the proper exercise of his 
judicial power and discretion, and that  his order must be 

Affir~ned. 

AUBREY G. JICCABE, AD~IINISTRATOR O F  THE ESTATE O F  1. T. JIcCABE, 
DECEASED, V. THE EMPLOYERS' LIABILITY ASSURASCE CORPORA- 
TION, LIBIITED, O F  LONDON, ENGLASD. 

(Filed 22 September, 1937.) 

Insurance § 49-Insurer defending action and paying its counsel and the 
judgments may not be held liable for fees of additional counsel. 

Plaintiff's intestate was the driver of his daughter's car a t  the time of 
an accident resulting in his death and injuries to pawengers therein. 
The passengers sued the daughter and plaintiff in hi!; representative 
cap:lcity to recover for said injuries, the amount of damages demanded 
t~cc'eding the amount of liability insurance on the car. Plaintiff em- 
ployed counsel, who made suggestions regarding the pleadings and con- 
duct of the trial and participated in the selection of the jury. Insurer 
accq~ted plaintiff's suggestioiis regarding the pleadings, including the 
deletion of the allegation that intestate was driving n-ithout the permis- 
sion of the omlier of the car, which allegation, if established, mould have 
reliered insurer of liability under the policy, defended the suits, paid its 
counsel, and satisfied the judgments renderwl. Held: Insurer fully dis- 
charged its liability under the policy, and plaintiff may not hold it liable 
for counsel fees for the attorney employed by plaintiff to protect his 
intestate's estate. 

APPEAL by the plaintiff from W i l l i a m s ,  J., at  March 'Term, 1937, of 
PASQUOTAKX. Affirmed. 

This is a civil action instituted by the plaintiff against the defendant 
to recover counsel few paid additional counsel employed by the plaintiff 
to assist him and observe the conduct of the defense of certain actions 
instituted against plaintiff and Margaret McCabe, the assured. The  
necessary facts will be stated in the opinion. 

From judgment of nonsuit, plaintiff appealed. 

J .  B e n r y  L e R o y  and T h o m p s o n  & TVilson for plaint i f f ,  nppel lal l f .  
L. 2'. Senwel l  and  W o r t h  & I I o r n e r  for de fendan t ,  appellee.  

BARNHILL, J. The defendant corporation, on 26 April, 1933, issued 
its automobile liability policy to Margaret McCabe. This policy obli- 
gated the defendant to investigate and defend any suit,j for damages 
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against the assured, or any other person, while riding in or operating 
the Pontiac sedan described therein when such other person was operat- 
ing the same with the consent of the assured. The plaintiff's intestate, 
father of Margaret McCabe, while operating said automobile by and 
with the consent of the assured, was involved in an  accident which 
resulted in his death. At the same time, J. IT. V h i t e  and others, pas- 
sengers in said automobile, received serious personal injuries. Suit  
was instituted against Margaret McCabe and the plaintiff herein by 
J. I I .  White, J. B. Ferebee and R. R. Wallis, passengers in said auto- 
mobile, and by R. J. Xorse, the owner of the automobile with vhich the 
automobile of the assured collided. 

This defendant vromptly investigated the collision and, after suit was - " - 
Instituted, prepared answers to the complaints filed by the respective 
plaintiffs in said suits. I n  said answers the allegation of the plaintiffs, 
in their respective complaints, that  the automobile of the assured was 
a t  the time of the accident being operated by plaintiff's intestate with 
the permission and consent of the assured was denied. Said answers 
contained other affirmative suggestions, to which plaintiff objected. 
The plaintiff declined to sign or verify the answers and consulted counsel 
already employed by him. Before time for answering expired the 
defendant made the correctioils requested and suggested by the plaintiff 
and his counsel. and thereafter conducted the defense in each of said 
cases. Upon judgments being rendered, the defendant discharged same 
with the costs accrued. During the course of the tr ial  of said actions 
counsel employed by the plaintiff sat near counsel employed by the 
defendant, made suggestions, and a t  least on one occasion participated 
in the selection of the jury. 

At  the time plaintiff employed an  attorney, in addition to those fur-  
nished by defendant, he n~ t i f i ed  defendant's employed attorneys that  
he was enlploying said attorney for plaintiff's p;otection, and that  all 
pleadings and other papers to be signed by plaintiff must be first ap- 
proved by said additional counsel. Plaintiff likewise informed defend- 
ant's employed attorneys that  he x-ould consult his additional attorney 
regularly throughout these suits for  protection against what plaintiff 
understood to be obvious attempts by the defendant to remove the pro- 
tection of the insurance policy from defendant. 

This suit is instituted to recover the sun1 of $1,000 for attorneys' fees 
charged the plaintiff by ccunsel employed by him in  the defense bf said 
actions. The court rendered judgment of nonsuit a t  the conclusion of 
plaintiff's evidence, and the plaintiff appealed. 

The only instance in which the defendant might be said to have failed - 
to properly conduct the defense of said suit was when i t  prepared an 
answer denying that  plaintiff's intestate was operating the automobile 
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with the permission and consent of the owner. This was in  effect a 
denial that  the defendant was liable under its policy. However, upon 
the request and a t  the suggestion of plaintiff the answer mas redrafted 
in a manner which met the approval of the plaintiff. 

I t  would seem to be a clear case in which the plaintiff, being some- 
what suspicious of the good fa i th  of the defendant, employed counsel 
to stand by and observe the tr ial  of said causes in  order to assure him- 
self that  a t  all stages of the tr ial  of said suits for damage3 the defendant 
fully complied with its contract to defend in  behalf of the plaintiff and 
the assured. This the defendant did, and thus fully discharged its 
liability under this bond. I t  is i n  nowise liable for attorneys' fees 
incurred by the plaintiff. I t  has defended the suits, paid the counsel 
employed by it, and satisfied the judgments rendered. K O  further 
liability attaches to the defendant. 

I t  might be n-ell to note that  the total amounts demanded in thc 
several suits for damages exceeded the liability of the defendant under 
its bond, and for that  reason the plaintiff was sufficiently interested 
therein to employ counsel to protect the estate. 

I n  the judgment of the court below there was no error, and the judg- 
ment is 

Alffirmed. 
-- 

STATE v. WILLIAJI (PETE) RET,I, ~ s o  SAM IIODJI.\S, JR .  

(Filed 22 September, 1937.) 

1 .  Homicide § 2 h E v i d e n c o  of premeditation and deliberation held sufi- 
cient to  be submitted to jury on charge of first degree murder. 

Evidence that on the e~ening of the homic3ide one of defendants had an 
altercation with deceased about somc furniture which dec,eased had taken 
from the defendant's home, that the defendant left and returned two 
honrs later with the other defendant, that in the affray shortly thereafter 
both defendants were holding deceased in n corner of the room trying to 
make him pay some money, and that one of defendants stabbed deceased 
with a knife, inflicting the wound resulting in death n few hours later, 
that after stabbing deceased, defendants dragged him outside the house, 
kicked and bent him with an iron pipe, and mere heard to say after leav- 
ing deceased, "Let's go back and finish killing him," 's l ~ c l d  sufficient 
evidence of premeditation and predeliberation to be subrritted to the jury 
on the question of defendants' guilt of murder in the first degree, although 
defendants introduce evidence tending to establish a less degree of the 
crime. 

2. Homicide 8 18- 
Declarant's statement, "I am bleeding inside and I am going to die," 

made a few hours before death ensued, is held a sufficient predicate for 
the admission of testimony of his dying declarations. 
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8. Same: Criminal Law §# 41e, 8lc-Testimony of subsequent declara- 
tions may be competent as corroborative of dying declaration. 

Where testimony of dying declarations of deceased a re  properly ad- 
mitted, testimony of other witnesses of subsequent declarations by de- 
ceased a re  competent for the purpose of corroborating the dying declara- 
tion, and defendants hare no cause for complaint on the ground that part 
of the subsequent testimony amplified the dxing declaration when the 
amplification is fayorable to thrir contentions rather than to those of the 
State. 

4. Criminal Lam # 56:  Constitutional Law # 3 S F i n d i n g s  held to  support 
1.efusa1 of motion in a r res t  fo r  t h a t  only white men s a t  on  jury. 

Defendants' motion ill arrest of jndgment on the ground that only 
persons of the white race sat in the trial jury, i s  Itcld properly denied 
upon the trial court's findings that names of those qualified of the white 
and Negro races n-ere in the jury box, that there was no racial discrimi- 
nation, and that the trial jurors were all accepted by defendants and the 
jury duly sworll and impaneled without objection or challenge by de- 
fendants. 

3. Criminal Law # 81a: Constitutional Law § 33- 
The trial court's findings on the question of racial discrimination in 

selecting the trial jury are  concluqire upon defendants' motions in arrest 
of judgment. ma& after rerilirt, when the findings arc  supported hy 
evidence. 

APPEAL by  defendants f r o m  IVi l l iams,  J., a t  J u n e  Term, 1937, of 
BEAUFORT. KO error .  

T h e  defendants were charged i n  the  bills of indictment  with the  
murder  of one Heber  Robcrson. T h e  j u r y  returned verdict of gui l ty  of 
murder  i n  the  first degree as  t o  both defendants, a n d  f r o m  judgment 
pronouncing sentcncc of dea th  the  defendants appealed. 

At to rney -Genera l  Seawe l l  a n d  A s s i s t a n t  A t to rney -Genera l  M c M u l l a t ~  
f o r  t h e  S t a t c .  
S. 41. B l o u n t  for  d e f e n d a n t  Be l l .  
L e R o y  S c o t t  f o r  d e f e n d a n t  R o d m a n .  

DEVIK, J. I. T h e  appel lants  assign as  error  the  refusal of the t r i a l  
judge t o  charge the j u r y  t h a t  the  defendants were not  gui l ty  of murder  
in the  first degree, on the  ground t h a t  there was n o  evidence of delibera- 
tion and  premeditation. T h i s  requires a n  examinat ion of the testimony 
adduced a t  the  t r i a l  to deternline whether  there Tvas evidence sufficient 
to be submitted to  the  j u r y  upon  the  question of first degree murder .  

T h a t  t h e  deceased came t o  his  dea th  by reason of a s tab wound in-  
flicted by  one of the  defendants was admit ted on al l  sides, and  there was 
ample evidence t h a t  both defendants were present a t  the  t ime and act ing 
i n  concert. Deceased died a few hours  af ter  having been stabbed. 
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The State's evidence tended to show that the homicide occurred at the 
home of the deceased, and that the fatal wound ~i-as giwn following an 
altercation and difficulty between the deceased and the defendants. 
There was some evidence that the quarrel arose in cmsequence of a 
dispute orer a gambling game, or from a difficulty about the possession 
of a coin. 

There was also evidence for the State that on the evening of the 
homicide defendant Bell came to the home of the deceased and after 
an altercation about the return of some furniture whizh deceased had 
taken from the home of defendant Bell, Bell left and came back two 
hours later with defendant Rodman, and that the difficulty shortly 
ensued; that the two defendants had deceased hemmed in a corner of 
the room, and both had hold of him at the time the fatal cutting was 
done. "They were holding him and trying to make him pay them some 
money;" that three other occupants of the room ran out, and a witness 
in the alley heard deceased '(hollering and saying, 'Don't cut me no 
more.' " The State also offered evidence tending to slow that shortly 
after the cutting defendants pulled deceased out on the porch and on 
the ground, and dragged and kicked and beat him TI-ith a piece of iron 
in spite of his cries and groans, and that after the defeidants had gone 
out under the street light defendant Rodman was heard i o say to defend- 
ant Bell, "Let's go back and finish killing him." 

While there was evidence on behalf of the defendants, and permissible 
inferences from the testimony of other witnesses, thtit the homicide 
occurred under such circumstances as to constitute murder in the second 
degree, or manslaughter, or excusable homicide (all of which phases of 
the case were submitted to the jury in a charge free From error), we 
conclude there was evidence sufficient to be submitted lo the jury that 
the killing was willful, deliberate, and premeditated, under the rule 
laid down in many authoritative decisions of this Court. S. v. McCor-  
m a r ,  116 K, C., 1033; S.  2,.  Lipscomb,  134 N. C., 689; S. v. Roberson, 
150 N. C., 837; S. 2.. Daniels,  164 N .  C., 464; S. c. W a l k e r ,  173 N .  C., 
780; 8. v. Benson,  183 N. C., 795; S. v. Miller,  197 K. C., 445; S. c. 
Evans ,  198 Tu'. C., 8 2 ;  8. 2.. B u f k i n ,  209 h'. C., 117. 

I t  was said in S. 2'. Johnson,  199 N .  C., 429: "The general rule is 
that, if there be any evidence tending to prove the fact in issue, or which 
reasonably conduces to its conclusion as a fairly logical and legitimate 
deduction, and not merely such as raises a suspicion or conjecture in 
regard to it, the case should be submitted to the jury." And in S.  1%.  

Bufflcin, supra,  it was said : "In determining the question of premedita- 
tion and deliberation, it is proper for the jury to take into consideration 
the conduct of the defendant, before and after, and all aitendant circum- 
stances, and it is immaterial how soon after resolving to kill the defend- 
ant carried his purpose into execution." 
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11. There mas no error i n  admitting in evidence the dying declaration 
of the deceased as testified by the witness Xlligood. This declaration 
was preceded by the specific statement by deceased, "I am bleeding inside 
and I am going to die," and was made a fern hours before his death. 

The testimony of tllr State's witneqs Singleton as to declarations of 
the deceaqed, made shortly aftcr that rclatcd by n-itneis Allligood, was 
only admitted for the purpose of corroborating the declaration to which 
Alligood testified in  so f a r  as i t  did so. Tl'hile this somewhat amplified 
the former declaration, the additional circum~tanee related tended to 
strengthen the contentions of the defendants rather than those of the 
State, and in no event hare  the tlefendantq ground of complaint. S. 1 ' .  

1TTilliums, 168 S. C., 191 ;  S. 7.. Blackburn,  SO S. C., 474;  S. P .  Thorrl- 
a son ,  46 N. C., 274. 

111. The defendants' motion in arrest of judgment on the ground that 
the defendants, as well as the dceeased, being colored persons, their 
cause was prejudiced by reason of har ing  been tried by a jury composed 
entirely of white men, cannot he sustaincd. The tr ial  judge found the 
facts to be that  the names of tlloie qualified for jury service under the 
statute, which were in the jury box, embraced both white and colored 
jurors; that  no discrimination IT-as made between persons belonging to 
the white or Negro race, a i d  that  of the total number of jurors sum- 
moned in  the case, the trial jurors were all accepted by the defeildants 
and the jury duly sworn and impaneled uithout objection or challenge 
hy the defendants. These findings of fact were supported by evidence 
and are conclusive upon defendants' nlotion, made for the first time 
after rerdict. S. v. 1Trcz1ls, 211 N. C., 487;  8. v. C o o p e r ,  205 K. C., 657;  
I l 'homas v. N f a t e  of T e x a s ,  212 IT. S., 278. 

The other exceptioils entered a t  the trial were not brought forward 
in appellants' briefs or debated on the oral argument. However, we 
have examined them and find that  none of them can be sustained. 

I n  the record, we find 
No error. 

A. R. WALSTON, P. I?. WALSTON, AND GUY M. WOOD v. R. C. 
LOWRY, SR. 

(Piled 22 September, 1937.) 

1 .  Evidence 3 3% 
The fact that a witness is the father of one of the parties does not 

constitute such witness an interested party within the meaning-of C. S., 
1793, relating to communications or transactions with a decedent. 
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2. Frauds, Statute of, 9 0- 
h contract of the on-aer of land to  sell at n stiynlntcd price all logs 

wliich the owiicr shonld cut from the tract is not n contract affecting 
realty within tlie meaning of C .  S., 988, since the cutting and delivery 
of tlie logs would constitute n conversion of the stnntling timber from 
real property into perso~lalty. 

I?. Clarence Dozier  and X .  13. S i n t y s o n  for plaintij fs,  ~zppsl lants .  
l?. B. Loirrjj  o n d  J o k n  I f .  I1011 for tlefentSant, appcl lce .  

SCHENCR, <T. Subsequelit to the institution of this action and before 
the trial thereof A. B. Walston took a voluntary nonsuit, and the defend- 
ant R .  C. Lowry, Sr., died and his executrix, Nrq. Pcllly Lowry, was 
made rL defendant and filed answer. 

The plaintiffs alleged that  13. C. Lomry, Sr., by parol, "agreed to sell 
to said partiier&p (con~posed of the plaintiffs P. 3'. Walston ant1 
Guy JI. Wood) all of the pine logs to he cut by liinl f lwn  said tract at 
the price of clercn dollars per thousand feet f. o. b. truc1q.s on the county 
road, ctefenclant stating that  he was going to cut and sell the logs therc- 
froin," and that  the defendant's testator cut and delivered a par t  of thc 
pine logs on his said tract of land, but failed and refused to cut and 
deliver all thereof, and that  the plaintiffs paid to the defendant's testator 
the contract price for all such logs as were cut and delivered to  then). 
The defeadant denied these allegations and pleaded the statute of frauds. 

The plaintiffs offered A. B. TValston as a witness, who, but for  thc 
court's sustaining objection to his testimony, mould have testified to 
facts tending to sustain tlie aforesaid allegations. Upon the court's 
sustaining the objection to the testimony of A. B. TValston, the plaintiff.; 
stated that  sincr they were unable to makc out a pr ima  facie case with- 
out said testiniony, they ~ o u l d ,  in deference to his h0110r'j ruling, submit 
to a nonsuit and appeal. Thereupon judgment of nonniit v a s  entcrcd 
and the plaintiffs appealed, assigning errors. 

This appeal raises two questions: (1) Was the testinlony of A. 13. 
TValston illcompetent uiidcr C. S., 1795, and ( 2 )  did the alleged contract 
relate to the sale of real estate, or any interest in or :oncerning real 
estate, and was therefore void under the provisioiir of the statute of' 
frauds, C. S., 058, since no memorandum or note thereof was put ill 
writing. 

The witness ,\. B. Walston testified that  he had no interest in the 
result of this action, and it does not appear in the rccord that  he had 
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any such interest. True, he was the father of the plaintiff P. F. Wal- 
.ton, but this does not constitute him such a n  interested party as to 
bring him under the inhibitions of the statute, C. S., 1705. 

The alleged contract did not relate to real estate or an  interest in or 
coiicerning real estate, since it contemplated that  the defendant's testator 
vns  to cut the pine timber into logs and deliver such logs f .  o. b. plain- 
tiffs' trucks on the county road. Tlie cutting of the timber into log< 
: ~ n d  the delivery of the logs to tlie trucks by the defendant's testator 
would constitute a conrersion of the standing tirnber froin real property 
into personalty. 

"It mas held in  the case of S m i t h  I * .  Surnlcrn, 0 13. 6: ('., 561, that 
where the owlcr of land agreed with another to cut timber from his ow11 
land and delircr the trees, wlicn cut donn or severed from the freehold. 
to the latter for a stipulated price, the statute did not apply;  and th(> 
particular agreement, in that  case, being construed to have the said 
effect i n  law, was therefore held not to be 31-ithin the statute. And the 
c80nverse of the proposition is equally true, that  where one contracts 
with another to cut timber from his own land and delirer it to him when 
taut or  severed, the statute has no application. I t  has been so expressly 
decided. Kil lmore 7%. Eoullett ,  4S S. Y., 569; Forbes I * .  ITamilton, 2 
Tyler, 356; Scnlcs r .  Tl'iley, 68  Vt., 30 ;  Green v. Armstrong,  1 Denio, 
550; Boyce v. T17irshburn, 4 Hull., 792; 2 Reed on Statute of Frauds. 
*ec. 'ill." iSuvzncr 2.. Lumber  Co., 175 N .  C., 654. 

The statute of frauds ill our opinion has no application to this case. 
The judgment below is 
Reversed. 

(:. A. PLPNS .\XD PIIILIJIPS FEIil'ILIZEB COMPANY v. JVILLIAJI 
RIJMLET, SHERIFF O F  B E . ~ ~ F O R T  COCKTY. 

(Filed 22 September, 1937.) 

1 .  Executors and Administrators 20-Fkecution may not issue after 
death of judgment debtor. 

After tlie tlocketing of tlie judgnmit the judgment debtor conveyed the 
property. After the death of the judgment debtor, executioii was issued, 
and the judgment creditor instituted this action to compel the sheriff to 
sell the land under the esecution, the judgment debtor having left no 
estate, real or personal, and therefore no administrator having been 
appointed. Held:  The execution issued after the death of the judgment 
debtor was not warranted by Ian-, and x sale thereunder would be void. 
C .  S., 74-77. 



I X  T H E  S U P R E M E  COURT. 

2. Judgments § 39- 

Where the judgment debtor conveys realty after the docketing of the 
judgment and thereafter dies without assets, real or personal, requiring 
the appointment of an administrator, the judgment creditor may maintain 
an action in  the Superior Court against the grantee of the judgment 
debtor to foreclose his statutory lien. 

,IPPEAL by plaintiffs from Tt'illiams, J., a t  May Term, 1937, of 
BEAUFORT. Affirmed. 

This is an  action for a writ of ~nandamzis commanding the defendant, 
sheriff of Beaufort County, to levy on and sell, under an  execution now 
in his hands, which was issued to him by the clerk of the Superior 
Court of Beaufort County on a judgment which is duly docketed in  his 
office, a tract of land situate in  Beaufort County, which was owned by 
the judgment debtor in fee simple a t  the date of the docketing of the 
judgment. 

The facts alleged in thc complaint and admitted in the answer are 
as follows : 

1. The plaintiff C. A. Flynn is now the owner of a judgment which 
mas rendered by the Superior Court of Beaufort C o u ~ t y ,  a t  its May 
Term, 1928, in favor of his coplaintiff, Phillips Fertilizer Company, 
and against W. T.  Latham for the sum of $289.87, with interest and 
costs. The said judgment was duly docketed in the office of the Superior 
Court of Beaufort County on 28 Xay ,  1928. At  the date of the docket- 
ing of said judgment, the judgment debtor, TIT. T.  Lat'lam, was seized 
in fee and was in  possession of a tract of land situate in  Beaufort 
County, containing 79 acres, more or less, and known as his Home Place. 
An execution issued on said judgment during the year 1920 was returned 
unsatisfied. N o  homestead was allotted to the judgment debtor in said 
tract of land. 

2. After the docketing of said judgment, to wi t :  On 17 March, 1934, 
the judgment debtor, W. T.  Latham, sold and conveyeli the said tract 
of land to his sons, Bryan Latham and Brownley Latham, by deed which 
is duly recorded in the office of the register of deeds of Beaufort County, 
i n  Book No. 298, a t  page 631, reserving to himself, in said deed, an 
estate in said tract of land for his life. 

3. W. T. Latham, the judgment debtor, died intestate in Beaufort 
County, on 25 January ,  1937. A t  his death he owned no property, real 
or personal. N o  administrator of W. T.  Latham, deceased, has been 
appointed for the reason that  he had no estate a t  his dezth. 

4. On 20 April, 1937, the plaintiffs in this action caufied an  execution 
to be issued by the clerk of the Superior Court of Beaufort County on 
said judgment to the defendant sheriff of said county, and paid or ten- 
dered to him his fees for serving said execution. 
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5. Plaintiffs have requested the defendant to levy on and sell under 
said execution the tract of land in  Beaufort County, which was owned 
by the judgment debtor a t  the date of the docketing of said judgment, 
and which he subsequently conveyed prior to his death. 

Defendant, being advised that  he has no right or authority to levy on 
and sell said tract of land under said execution for the reason that  the 
judgment debtor had died prior to the issuance of said execution, de- 
clined and still declines to l e ~ ~  on and sell said tract of land under said 
execution. 

On these facts the court was of opinion that  the plaintiffs are not 
entitled to judgment commanding the defendant to levy on and sell the 
tract of land described in the complaint, under the execution in his 
liands, and accordingly adjudged that  the action be and the same u s  
dismissed. 

The plaintiffs excepted to the judgment and appealed to the Supremc 
Court. 

X c L e m  Le. Rodman f o r  plaintiffs. 
(irir~lcs d Grimes for defendnnf. 

C o s x o ~ ,  J. Tlle judgment in this action is affirmed on the authority 
of 7 ' ~ t . k  1%. lTrtrlkcr, 106 x. C'., 2 S 5 ,  11 S. E., 183. I11 the opinion in 
that case i t  is said : 

"I t  is nell  settled that though there may be ulisatisfied judgnlents 
constituting liens upon the land of the debtor, nlien he dies tlie judgment 
rrcditor is not allo~\etl to sell it uncler execution, but tlir, admillistratioil 
of the whole estate is placed in the hands of the personal rcprcwi ta t iw,  
nlio is required first to apply the personal aisets i n  payment of the 
ilebts, and if they prove insufficient, tlien the ~ t a t u t c  preqcribes how thc 
lands may bc sul).jected and sold, so as to avoid a needless sacrifice by 
v l l ing  for cash, or a greater quantity a t  all than is required to dis- 
charge the indebtetlnesq. Tlw Code, secs. 1136-1116 (now C. S., 71-77) ; 
jYali)ycrs r .  Snicycra, '33 S. C., 325; Illtc~inc>!j r .  Holmes, 87 N. C., 42s ;  
Lce v. Eurc,  S2 S. C.. 425; TT7~11~nms 1 % .  Il'rcr rcr, 94 9. C., 134." 

The plaintiffs c o n t ( d  that this principle i~ not applicable to the facts 
is1 tlic instant ('aw, becauv the judgnmlt drbtor ha l ing  con~eyed the 
land after the docketing of the j~~tlgincnt,  and prior to his death, left 
no estate. real or periolial, to 1)e admi~iiit~l.eil.  This coilteiltioii cannot 
1)e subtaincd. Tllv execution,  ha^ ing Iwen isiiletl after tlie death of tlie 
judgment debtor, na. not narraiited by lan .  A sale of tLe land riiado 
11ilder the execution vould he I oid. See Snzoycrs I.. Sn~cyers,  sliprn. 

I t  nould seem that ~ l icrc , ,  ni in the instant caw, a judpmiut debtor 
h a <  (lied ~ i i i r c  tlic clo(~keting of tlie ~ u d g i n m t .  and had 110 cstatc, rcal or 
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personal, a t  his  dea th  requir ing the  appointment  of a n  administrator ,  
and a f te r  the  docketing of the  judgment, the  judgment &btor conveyed. 
by  a good a n d  sufficient deed, l and  owned by h i m  a t  the  da te  of tllc 
tlocketirlg of tlic judgment, the  judgment  creditor can  main ta in  a n  action 
i n  the  Superior  Cour t  of the  county i n  which the  land  is situate, a g a i m t  
the  grantee of the  judgment  debtor, to  foreclose h i s  s ta tutory lien. Only 
the ,judgment creditor and the  grantcc of the judgment tlcbtor would 1 ) ~  
necessary parties t o  such action. 

T h e  judgment i n  this action is 
.\ffirmed. 

1. I~ i surance  44-Rvidcnce held to  show that driver \vits proprietor of 
repair  shop within noncoveragc provision of liability policy. 

l 'hc clnnsc estending liability to others than thc nnrned assured ex- 
pressly csdntled t lwcfrom proprietors or employees of' nny garage or 
repair shop. Plaintiff, injured ill a collision between the car insured and 
lrlnintiff's motorcycle. reco~cretl jntlgmrnt against thc tl15vcr of the car. 
:~nt l  upon return of csccution unsatisfied, instituted thi.; action against 
inswer. Plaintiff's eridcncc tending to show that the driver of the car 
wns the proprietor of n repnir shop and nt the time of the accident was 
driving, with nssured's permission, from his sliop to il~iother gnrnge to 
get :I spring for :I repair job. I fc ld:  Insl~rcr 's motion to nonsuit should 
hnrc been allo\wtl, plnintiff's cvidence est:~l)lishing that tlic driver of tlw 
car \\-as thc l)rol~rietor of a rcpnir sliop mid \ w a  cngngctl in his duties :is 
such proprietor nt the time of tlic :~ccidcnt. 

2. Evidence § 43a- 
'I'cstirnony of n bailor as  to clcclnrotions of the bnilcc : ~ t  tlic time whicll 

tend to show the purpose n ~ i d  tcnns of the bnilmcnt is not incompetc~~t 
ns l icnrsn~.  

., SCHE~YCI~. .J, l l i ib  was a civil action originally i11,tituted i n  the 
gencral county rour t  of Buncombe County  by  the  plaintiff against  R. H. 
Richardson and the  Mary land  Casual ty Company, but  the  said Richard-  
so11 mas never brought into court  by  service of process. The action w a i  
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HUNT 1'. CASUALTY Co. 

instituted upon a policy of liability insurance issued by the Maryland 
Casualty Conlpany to the Biltmorc Wheat Hearts  Corporation and/or 
F rank  Coxe, upon a Ford Tudor sedan 1932 autonlobile, containing an  
extension covcragc clausc as follow..: "11. The insurance provided by 
this policy is hereby made alailablc, in the calnc nlailner and under the 
same condition.. as i t  is a ~ a i l a b l e  to the named assured, to any person 
operating, and/or to any other pcrson vihile riding in, and/or to a n j  
other person, fimm, or corporation legally responiible for tlic operation 
of, any of the n~mtonlobilcs tlcscril~ctl in the ~ t a t e n ~ ~ n t ~ ,  provided the u v  
:1nd operation tliereof arc nit l i  the pcrnli~sion of thc mined assured. 
or, if the nained assured be an  int l ivi t l~~al ,  with the pcrn~ission of an 
adult mcmlwr of the nalnetl niinrctl's honielmold, other tl1a11 a cllauffruv 
or a domestic servant, esccpt that  this cstcnqion of corerage shall not bt) 
operative if this policy bc iksurtl to ally public autoinobilc g a r a g ~ ,  auto- 
mobile repair shop, or almtornobilc d c s  agency; nor shall i i l inrnim~ 
under this insuring agreenwnt hc arnilablc to any sucall g;lrnge, repair 
shop, or sales agcncj-, nor to  the' propri(~tor., cnmploycci, or agent, 
thereof; . . ." 

I t  appeared by eridence or :~clnlii..ion that t l ~ c  lllnintiff was injured 
by the automobile mentioned in the policy vllcn opcratcd by R. 11. 
Richardson, with permission of F rank  Pose, t 1 1 ~  named awlred,  and 
that  plaintiff had recowred judgment for $1,500 for hi, injuries ill 
another action against Riellardwn, and that  Ilirlinrdaon liad failed to 
pay said judginent, and that  demand liad been made upon the Alarglantl 
Casualty Conipang to pay wid  jntlgrnent and it had r c f ~ ~ s e d  50 to do. 

Judgment in f a ro r  of tlic plaintiff ag:iinst the Xaryland Caiualt j  
Conlpany lras obtained in the gcncral county court for $1,300, and both 
plaintiff and defendant appealrtl to thc Supcrior Cionrt, and in tlics 
Superior Court tlie judgment of the c2ounty co1u.t nns  rcvcrsed, and :r 
judgnlcnt of nonillit entered, and from this judgllic~it tlie plaintiff a l ) -  
pealed to the Supreme Court, as4gning error.. 

This appeal raiies two quc.tions: (1) Was It. 11. Ricllmdson iilcludecl 
in the coleragc of tllc policy, and ( 2 )  did thc. court err  in tlie admission 
of certain trstinlony of the plaintiff's nitnc.s F r m k  Pose?  

Tlie testimony of the plaintiff'i v i t n e ~ s  F rank  ( ' o w  citabli~hccl that 
Richardson was tlie proprietor of an  antomobile w l ~ a i r  shop and n a ,  
cngaged in the pe~+ormance of his duties as such l)roprictor, in that  he 
was going from his repair shop to another g a r a p  to grt  a spring to put 
into a truck upon which he n as norking, a t  the time of the collisioil 
between tlic automobile described in tllc policy ant1 tlrircn hy Richard- 
ion, with permission of F rank  Cosc, and the ~notorcyclr of the plaintiff'. 
in which collision the plaintiff was injured ant1 for \\hie11 injury he 
rwoverctl judgnient for tlanlngei againit I i i c l i a ~ d ~ o n .  S w h  being the 
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facts, i t  is clear t h a t  Richardson was not covered b y  the  policy in t h a t  
lie came within the  exception to the  extension coverage clause thereof, 
and t h a t  the  action should, therefore, have b w n  nonsuited. 

T h e  objection and  exception to the testimony of the  plaintiff's witness 
F r a n k  Coxe, a s  to  what  R i c l ~ a r d s o n  said to  h i m  a t  the  t ime Coxe gave 
Richardson permission to use the automobile, upon  the  ground tha t  such 
testinlony was liearsay, cannot  be sustained, since such testimony was 
competent to  sliow the purpose f o r  wllicll Coxe permi t tc~ l  Richardson to 
use tho automobile, and  the  terms of the  bailment. 

T h e  judgment  of the  Superior  Cour t  is 
Al f f i~med.  

(Filed 22 September, 1.937.) 

Wills 5 3Sc-Absolute devise will not  be divested by s ~ ~ b s e q u e n t  clause 
espressing desire fo r  disposition a f te r  dea th  of devisee. 

Testator tlcriscd the renl ~ r o p e r t y  in question in fee to his wife, with 
the conditiol~s, stntcd in :I lntcr item, that if the property devised to her 
in fee should 1)c left a t  her tlcnth, it  was testator's desire that their five 
children sllonltl 11:lrc sume, share and shart. nlilte, but tllnt the later item 
was not intended to limit, control, or in nny way intcrt'ere with the use 
and tlisposition of the property left his wife in fee. H c l d :  The conditions 
s~tbseqnent, in so fa r  a s  they arc  repugnant to the fce criginnlly devised, 
are roitl : ~ s  ~ t n n n r r , ~ n t c d  restrictions on Ihe jus  d i s p o ? ~ c i ? d i  or the jpts 
d ra idcnd i ,  such result being in aid of nnil not a t  rnrinnce with the rule 
thnt n vi l l  shonld be construed from its four corners to effectuate the 
testator's intent, and being in conformity with the prorisions of C. S., 
4162, thnt n derise will be construed in f ~ e  unless a contrary intention 
pl:~inly appears from the lnngunge of the will. 

APPEAL by  plaintiff f r o m  Conyncr. Sper in l  .Judge, a t  M a y  Term,  1987, 
of PASQUOTA~~EC. 

Peti t ion f o r  partition. 
011 the  hearing,  the  controrersg was made to clcpend on the  construc- 

tion of the  d l  of TiT. L. Owens. the  pcrtincnt pro\-isions of which 
follow : 

"ITE~I 11. . , . I give, bcqueatli, and derise  to  r~lp bclored n i f c ,  
Annie V. Owens, our  h o n ~ e  on Church  S twet ,  i n  El izabeth City, house 
n m n b i ~  311, together with al l  of m y  personal property of whatever k ind  
and  description, a n d  wherever located, including al l  stocks, bonds, insur-  
ance, money, notes, o r  other c110ses i n  action. i n  fee simple forever with 
the conditions hereinafter  stipulated." 
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"ITEM V I I I .  I t  is my  further will and desire, that  should there be 
property left, real, personal, or mixed, which I have left my  beloved 
wife, in fee simple, a t  her death, and not used by her, that  she shall 
will same to our said five cliiltlren; and if she should fail to make said 
~ d l ,  that  said property shall descend to our said five children, a t  the 
death of my  said wife. I do not mean by this clause to limit, control, 
or in any x a y  to interfere with the use or disposition of said property, 
left to her i n  fee, while she is living, but if she does not consume, or 
use all of said property during her life, and there should be any remain- 
ing a t  her death, it is my desire that  our said fire children shall have 
same, share and share alike. My wid  v i f e  is to collect all insurance, 
notes, stocks or boml~,  or other ~ecur i t ics  and use and enjoy same as she 
may please, the same being hcrs in fee simple, and also the home on 
Church Street aforesaid; hut the limitation above in this I tem TI11 
only appliei to nhaterer  of said property may he still in 11w possession 
a t  the time of her death." 

The plaintiff and defendants are tlie fire children of Mr. L. O m n s  and 
Annie W. Owens, mentioned in I tem TI11 above. 

Annie TIT. On ens died leaving the "IIonle place." ~nentioiled. in I tem I1 
above, to only two of the children, Z. D. O~vcxnr and Nera  E. Owenq. 

I t  is the contention of the plaintiff that, under the mill of W. L. 
O ~ w n s ,  she and the def~ndnnts  take the "Hon~e  place" as tenants in 
common, Annie Mr. O~vens not liaring deriscd the same in accordance 
with the provisions of Itern V I I I  of her husband's will. 

The court being of opinion that, under the v i l l  of W. L. Ox~ens, his 
nidow, Annie W. Onens, "acquired an  absolute fcc simple rstate i n  and 
to the 'IIonle place' and iaid personal propcrt- ,  x i t h  full and unrc- 
stricted power of di~position," diimissed the action with costs. 

Plaintiff appeals, assigning error. 

STACY, C. J .  TT'e agree ~ v i t h  the trial court that as the property in 
question was devised to h n i e  TI'. Ovens "in fcc simple forever" in 
item two of the nil l ,  tlie conditions subsequent, in ~o far  as they are 
repugnant to the fee originally devised, must be regarded as unwar- 
ranted restrictions on thr  jus t l i s l m ~ r n r l i  or the 7 1 1  di7*iderzdi, and, there- 
fore, void. Tl'illinrns 1.. Spcrly, 201 X. C., 372, 160 S. E., 452 ; Schwren 
1 % .  Frrlls, 170 T\'. C., 231, 87 S. E., 49:  H n r ~ l b r i g h f  7.. ( ' trrroll ,  204 hT. C., 
496, 168 S. E., 817; Cfontbs c. Pnul ,  191 S. C., 789, 133 S. E., 93 ;  
B n r b e e  e. i l 'hompsoil ,  194 S. C., 411, 139 S. E., 838; Carrol l  2.. H e r r i n g ,  
I80 X. C.. 369, 104 S. E., 502; TT'ool r 2 .  Flce tuwod ,  136 N.  C., 460, 
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48 S. E., 785; L n f i t ) l c r  7,. 1T7adtir11, 110 N .  C., 370, 26 S. E., 122. Com- 
pare C r c e n c  1 % .  S f r r d i e ~ n ,  108 S. C., 445, 152 S. E., 308. 

The general rule iq, that wlwre real cstate is d e ~ i s e d  in  fee, or per- 
qonalty bequcatlicd unconditionally, a subsequent clause in  the will 
cspcss ing  a ~visli, d ~ s i r e ,  or direction for its disposition after the death 
of tlic dcviwc o r  1cg:rtc.e n ill not tlcftlat tlic dclvi~c or bequest, nor limit it  
to a life estate. ( i?. i f iu 1 . .  C ~ m m n u t l ( ~ r ,  163 N. C., 230, 70 S. E., 499;  
7)(1nicl v. Bnss. 193 S. C., 204, 136 S. F,., 733; Linebcrqcr  1).  P h i l l i p s ,  
1!)S N. C., 661, 153 S. E., 118;  Rorr t~c  7%.  Ro21inwn,  180 N. C., 628, 127 
S. E., 626; X r D r r ~ ~ i e l  v. ..lIcDnuicl. 58 K. C'.,  353. Conditions subse- 
qumit, in tlic nl)scncc of compelling langllage to the contrnrg, are usually 
c,ollstr~~ctl againit divcstrnent. POOR 1 ' .  ~qinX., 100 S. C., 620, 130 S. E.. 
714. Cornpaw Jo71r1~  v. I l u m p h r i r s ,  204 N .  C., 672, 167 S. E., 417. 
'l'lic absolute devise ih pcrmittcd to stand, while the snhscquent clause 
is gmerally regarded as prccatol-g only. B r o w n  7>. Lezc'is, 197 h'. C., 
704, 150 S. R.. 328; 'IT7rirrrr I , .  J i i d y ,  1SG N. C., 387, 110 S. R., 564; 
I1rc1oX.s v. G r i f f i n .  177 S. C.,  7 ,  07 S. E., 730; Jli l ls  v. Bir'l\, SO Ia., 260. 
20 -1. S. R., 41s ; 11 11. <". I,., 476; 28 R. c. L., 243. 

'l'llis rule is not a t  variance with the cardinal principle i n  tlic inter- 
1)wtation of wills, ~ v l l k l ~  i b  to tliscowr and clffcctuate tlw intent of the 
testator, looking at the instrument from its four corners, but is i n  fact 
in aid of such tliscwvcry and cffcctnation. I I e y e r  7.. R u l l u c k ,  210 N .  C., 
321. 186 S. E., 356. Norcover, it  is provided by C. S., 4162, that  when 
wnl cstate is dcviietl to any person, tlic same shall be held and eon- 
-trued to be a dcvibc in fee simple, unless such devise sliall, in plain and 
c y m e s  language qho\\-, or i t  shall be plainly intended hy the will, 01- 

sonic part  tl~crcof. that the tcstator intcntlcd to convey all estate of less 
clignity. Jol lc i /  1 % .  ITutnpl t r ies ,  slrpru. 

111 the will before us, the testator carefully refrained fronl limiting 
tlic first dcl icc or bcquest to a life cstate, or from interfering "in any 
way . . . with the use or disposition of said property." Tliree 
times ill I tcm V I I I  of the will he speaks of the property left to his 
wifr ( I )  "in fee sirnplc," ( 2 )  "in fee," (3 )  "same bci lg  hers in fee 
~iniplc.' ' Nothing having beell retained by tlic tcstator, his attempted 
tlispositioa of his nife's property a t  her death must b,. regarded as 
inoperative. G r i f l i ) ~  1'.  60m?nn? lder ,  SlI])TCl : Cflrrol l  2,.  I I P I T Z ' ~ ~ ,  szrprn. 

The judgment dismissing the petition will 1)c uplicltl. 
.\firmed. 
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TEAGUE v. R. R. 

SAM T E A G U E  V.  L O U I S V I L L E  & N A S H V I L L E  R A I L R O A D  COMPANY, 
A N D  S C O T T  L A N E Y  ANn FRANK LANEY. 

(Filed 22 September, 1037.) 

Master and Servant 9 13-Contract in this case held to constitute person 
agreeing to perform the work an independent contractor. 

One who contracts to construct certain railroad grading, furnishing all 
requisite labor, tools and machinery, and to complete same in accordance 
with stakes set alrd instructions given by the railroad company's engineer, 
the excavated material to be used in making certain fills, payment for 
quantities excarated to constitute con~plete payment for work done in 
executing the contract, is held to be an independent contractor, and the 
railroad company is not liable for injuries receired by an employee of 
the inclependent contmctor while engaged in the \-vork. 

,IPPEAL by plaintiff from Phillips, J., a t  J anua ry  Term, 1937, of 
CHEROKEE. Affirmed. 

Action for damages for personal illjury alleged to have been suffered 
by the plaintiff while employed 1)y defendants Laney in certain grading 
and errcal-ating work for defendant Railroad Company. The defendant 
Railroad Company pleaded that  its codefendants, Scott Lailey and 
F rank  Laney, wcre indel~endent contractors, under a written contract 
cntered into betwcen them for doing this work. 

Before the introduction of evidence, by consent of all parties, the 
written contract n-as submitted to the court for construction, and upon 
intimation by the court that  it  ~vould hold that  the written contract 
constituted defendants Laney independent contractors, plaintiff, in defer- 
ence to thc opinion of the court, submitted to a voluntary nonsuit and 
appealed. 

X o o d y  Le. M o o d y  for plninfijJ, appel lant .  
G r a y  CG Chris lopher  f o r  de fendnn t  Louis~Glle  & ,ITns// ~ - i / I r  Roilroad 

( ' o rnpany .  

DEYIX, J. Tlw only quc5tioii presented by this appeal is whether the 
written contract bctn-een the defendants was such as to constitutr Scott 
and F rank  Laney independent contractors, and t l ~ u s  relieve the defend- 
ant  Railroad Company of liability for injury to one of Lanrys' em- 
ployees while engaged in the work contcrnplatcd by the contract. 

The pertinent portions of the contract are as fo l low : 
"1. The contractor is to conrtruct and furniih in a good, skillful, 

substantial, and workmanlike manner, and ~ v i t h  all the requisite labor, 
teams, tools, machinerg, equipment, and materials st~fficierit and proper 
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of their several kinds and complete all the grading as rnay be required 
on the revision of alignment on the mye tracks a t  Xnrpliy,  North Caro- 
lina, on the Murphy Branch of the Railroad Company in accordance 
with the stakes set a i d  the instructions giren by the engineer of the 
Railroad Company. 

I(,) -. .I11 matcrial excavated qllall be classified as 'common' excavation 
and paid for a t  the unit price as hereinafter set forth. The excavated 
material shall be used in making tlie fill on the south leg of the wye and 
in widening and shifting the approach and street crossing located a t  the 
west mye switch. ,I11 excess material excavated after making the neces- 
sary fills shall be n-astcd on the right of way of the Railroad Company 
as directed by the Railroad Company's engineer, using particular care 
to provide for drainage. 

"3. The quantities for wliich the contractor is to bt: pnid shall be 
measured and figured by the Railroad Company's cng ine~r .  Only exca- 
vated quantities slinll be pnid for. I t  being distinctly understood that  
thew escavatcd quantities sliall be used in making the necessary fills, etc., 
without additional expense to tlie Railroad Company. The payment for 
quantities excavated shall constitute conlplete payment for work done 
and materials, etc., furnished in executing this contract." 

Tlle contract contained the further provision, that  i t  was "understood 
that the contractor has investigated the coilditions and all other perti- 
nent matters for liinlsclf and is acting upon his 0n.n judgment." 

111 Grcer I). C o n s l ~ u c f i o n  Co., 100 N .  C., 632, the term "independent 
contractor" is defined as follows : "An independent contractor has been 
defined as one n-110 esereisrs an  independent employment, contracts to 
do a piece of work according to his own jidgment and methods, and 
~vithout being subject to his employer except as to the results of the 
work, and nlio has the right to employ and direct the action of tlie mork- 
men, independently of such enlployer and freed from any superior 
authority in  hi111 to say how the specified work shall be done or what 
the laborers shall do as it progresses. Crnf t  I > .  l ' i m b e ~  Co., 139 N. C., 
151 ;  Yozing I>.  Lumber  Co., 147 K. C., 26 ;  G a y  1%. R. R., 148 N. C.. 
336; D e n n y  v. Bztrlingion, 155 X. C., 33 ;  .Tohmon c.  R. B., 157 N. C., 
382;  Hopper  I , .  O r d m y ,  157 N .  C., 125 ;  TJarmon z'. C ~ r l f r a c f i n g  Co. ,  
159 N. C., 22 ;  E m b l e r  v. Lumber  Co., 167 N .  C., 457;  T'ogh v. Geer, 
171 K. C., 672;  Gadsden v. Craf t ,  173 N .  C., 418;  S i m m o n s  I ) .  Lumber  
Co., 174 N.  C., 220;  Cole v. D u r h a m ,  176 N .  C., 28!); Aderholf  7 % .  

Coritlon, 189 N .  C., 748; Paderick w. Lumber  Co., 190 N.  C., 308." 
I n  Drakc I * .  Asheville,  194 K. C., 6, other and similar definitions are 

quoted. 
I n  Ihtmber Co. zt. i l lofor  Co., 192 N. C., 378, and in Gadsden 2.. C m f f ,  

srrpru, ~vlierc tlie doctrinc of independent contractor rTas  held inap- 
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plicable, the  distinction is  clearly drawn.  I n  the  fo rmer  case i t  was 
sa id :  "The S p e a r  Motor  Company reserved the  r igh t  not  only t o  direct 
the manner  i n  which the  work should be done, but  also to  specify w h a t  
mater ial  should be used. T h e  r igh t  to  control the  work i n  every detail ,  
a n d  a t  every stage, was retained by  Spear  Motor  Company." And i n  
G a d s d e n  v. C r a f t ,  supra, the  contract s ta ted:  "The work is to  be done 
and  finished agreeably to  the  directions of the  chief engineer of one of 
the defendants o r  his  assistants." 

Applying the  principles set fo r th  i n  the cases cited, we conclnde t h a t  
the court  below correctly interpreted the  contract i n  the case a t  bar ,  and  
t h a t  the  judgment  of nonsuit mus t  be 

Affirmed. 

TAYLOR ROGERS ET AL. V. JOE DAVIS AND VIOLET DAVIS. 

( Filed 22 September, 1037.) 

1. Highways § l*In Haywood County, proceeding to establish cartway 
should be instituted before board of county commissioners. 

A proceeding to establish cartways over the lands of others in 1Iayxood 
County should he institntcd before thc board of county commissioners, 
Public-Local Laws 1023, see. 12, ch. 119, and not before the clcrli, Public 
I,aws 1031. scc. 1, ch. -148 (K. C. Codc. 3533),  and the d c r k  of the Snpcrior 
Court of that vounty has no jnriidiction of n procewling for this relief 
instituted before him. 

2. Statutes $j 9- 
h public-local law applicable to a particular county or municipality is 

not repealed by a snbseqnently eiiacted public lam, Statc-wide in its 
application, on the same subject matter, unless repeal is cspresily pro- 
vided for or arises by necessary implication. 

3. Judgments § 26- 
A judgment rendered by the clerk on a petition filed before him over 

which he has no jurisdiction, is roid, and the proceeding will be dismissed 
on appeal. 

THIS is a n  appeal  by the  respondellts f rom the  judgment of P h i l l i p s ,  
6., at the N a y  Term,  1937, of H.\P\~-ooD, dismiising a n  a p p ~ a l  froru the  
clerk t o  the  judge a t  t e rm t ime and  confirming the judgment of the 
~ l e r k  gran t ing  a petition f o r  a cartn-ay over tllp land.. of the  reqponcleiits. 
Rererscd and  proceeding dismissed. 

Grouer  C. l l a c i s ,  M. G. S t a m e y ,  trnd J f o r g n n  cC. Wtrrd  f o r  .TOO Dullis  
and I'iolet D a c i s ,  respondents ,  nppellccnts. 

S o  coutlsel for  T a y l o r  R o g e r s  c t  al., pe t i t ioners ,  rcppclleta. 
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S C I ~ E X C I ~ ,  J. I n  the Supreme Court the appellants dcnlurrcd ore 
tenzrs and moved to dismiss the proceeding for want of jurisdiction, for 
that the proceeding was instituted before the clerk of the Superior 
Court, whereas such procceding should have been instituted before the 
board of county commissioners. We are constrained to sustain the 
demurrer and grant  the motion. 

This proceeding was instituted in accord with section 1, chapter 448, 
Public Laws 1931, amending Article 13, chapter 70, of the Consolidated 
Statutes (being 3835 N. C. Code of 1935)) which provides that  proceed- 
ings to establiqh cartways orer the lands of' others shall be commenced 
before the clerk, n.hereas it should have been instituted in accord with 
section 12, chapter 119, Public-Local Laws 1923, which provides that  
such proceedings in IIaywoorl Col~nty  shall be comn~cnccd before thc 
board of county commi&oners. 

While i t  is true that  the public lam iq Statc-wide in its application, 
and was enacted subsequcnt to thr  public-local law, it has no repealing 
clause. Under t h e  circumstalices the public-local law remains in f11ll 
force and effect, and must be treated as an  exception to the public law. 

"When two acts covering the same subject matter are inconsistent or 
in conflict, the following is laid down as the grneral rule in 36 Cyc., 
1090: 'When the provisions of a general law, applicalde to an  entire 
statc, are repugnant to the lwovisions of n previously enacted special 
law, applicable in a particular locality only, the passage of such general 
lam does not operate to modify or repeal the spccial lam, either in whole 
or i11 part, unless such modification or repeal is provided for by expresq 
words, or arises by necessary implication.' 

"A local statute enacted for a particular municipality is intended to 
be exceptional and for the benefit of such municipal ty, and is not 
repealed by the enactment of a subsequent general law. Ro,qers 21. 6'. A'.. 
185 U. S., 83;  W i l s o n  v.  Comrs.,  183 N.  C., 638; Alexander v. Lozurance, 
182 N .  C., 642; B r a m k a m  v. D u r h a m ,  171 N. C., 196; S. v. Johnson,  
170 N .  C., 688; Cecil u. I I i ,q l~  Poin t ,  165 N. C., 431; School Comrs.  1 % .  

Aldermen,  158 K. C., 197." Felnzet v. Comrs., 186 N .  C., 251. Sec, 
also, I l n m n z m d  I . .  C h n r l o f f c ,  205 K. C., 469, and X o n f e i f h  2.. C o n m .  o f  
,Jockson, 105 X. C., 71. 

The clerk being without jurisdiction to rereive and act upon the pcti- 
tion, his judgment entered thereon, as well as all subqjequent actions 
thereon, were void, and the proceeding should be dismisstd 

The demurrer is sustained and the proceeding is 
Dismissed. 
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STATE T. REIID REYNOLDS. 

(Filed 22 September, 1937.) 

1. Homicide § 2 6 E v i d e n c e  held sufficient to bc snbnlittccl to jury on 
question of defendant's guilt of manslaughter. 

The State's evidence tended to qholv tlint in a tlirec-cornered dispute 
over money, deceased went outside defendant's liouse to search the third 
person, that someone buttoned the screen door from the inside, and that 
wlicn deceased tried to rctinter the house defendant fired a shot up in 
the air  and ordered deceased, who was unarmed, to go away, that  de- 
crased went out into the jard about fifteen feet from the porch, said 
something which n a s  not ~u idcr~ tood  by mitiiesq, wlicn defc.ndant fircd thfs 
fatal shot. Ilt l t l :  The State's o n n  evidence does not rebut tlie presunil)- 
tions nrising from the intentional killing with a deadly wc3almn, mld the 
question of self-dcfensc is for the jury under the evidence. rind defendant's 
motion to nonsuit was properly denied. 

2. Homicide 5 11- 
The right to kill in self-defense rests upon neces?ity, real or apparent. 

and ordinarily it  is for the jury to determine, from the evidence, tlie 
existence or absence of such necessity. 

3. Indictment § 1 0 -  
The indictment charged defendant with killing one "Oakes Clement" 

while the correct spelling should have been "Okes Clement." H c l d :  The 
variance is immaterial, a s  it  is a plain case of i d c m  sonnns. 

_\PPEII, by defendant f r o m  E ~ r i n ,  Speck1 J u d g c .  a t  -1pril Terin. 
1937, of SURRY. 

Cr imina l  prosecution, tried upon indictment charging the defendant 
with the  murder  of one Oakes Clement. 

T h e  record discloses t h a t  on  7 December, 1936, Okes Clement and 
Reid Reynolds each sold some tobacco i n  Mount  A i r y  and  both were 
seen drinking dur ing  the (lay. T h a t  n igh t  when the  defendant reached 
his  home, he found  Okes Clemelit a d  H e n r y  Scales there m i t i n g  f o r  
him. Clement accused R c p o l d s  of taking $46 of his money. Reynolds 
suggested t h a t  perhaps Scales had  his  money, a s  they came to town 
together. Scales replied: "If you think I h a w  your  $46 you can  
come out  of doors and  seal-ch me." Clement am1 Scales then went  out 
on the  porch and  someone buttoned the  door f r o m  the  inside. Af te r  
searching Scaleq, Clement tried to  go back into the  housc, "caught hold 
of the  door and  was shaking it," cursing and  making  threats  against  the  
defendant, when Reynolds '(shot practically s t raight  u p  f r o m  t h e  corner 
of t h e  house" and  ordered Clement to  go away. Clement lef t  the  house, 
SO Scales teqtifiec, "n-ent out into the yard  about  fifteen feet f r o m  the  
porch, <aid soinct l~ing hack to R~gnolds-ncrer  heard it  good enougll to  
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understand, though I wa.; nearer to him than Reynoldsu--when the 
sccond and fatal  shot was fired. 

The case was subinitted to the jury on the State's evidence; the 
defendant offered none. 

Verdict : Guilty of manslaughtei~. 
Jndgnlent : Four  months in  jail. 
Defendant appeals, aqsigning as error thcb court's refusal to sustain 

demurrer to the e~itleiiee or to grant  motion of nonsuit under the Mason 
:h t ,  C. S., 4613. 

A l f o r ) ~ r y O c n r r c r l  Scnwcll nnd Alsnistanf r l f l o r ~ ~ c y - G c n ( ~ r a 1  McMullrrn 
f o r  the S f n f c .  

Folgc2r cC. Folgcr f o r  defendnnt. 

STACY, C. J. It is the position of the defendant that  the presump- 
tions arising from an intentional killing with a deadly weapon, to wit, 
the unlawfulness of tlic killing and malice (5'. 1 . .  l i e a t m ,  206 N. C., 
682, 175 5. E., 296)) are rebutted by the State's o n n  evidence, and that  
upon the whole caqe he is entitled to an  acquittal. 8. I ) .  Gregory, 203 
S. C., 5'23, 166 S. E., 887; 8. 7.. Crtrfrr ,  204 N. C., 304, 168 S. E., 204. 
We agrec wit11 the trial court that  thc evidence is sucll as to require itq 
subniission to the jury. W l d c  one is pernlitted to kill in defense of 
himself, his family or habitation, under ceriain conditicns, 5'. 1%.  i l lar- 
shnll, 20s S. P., 1") l i 9  S. E., 427; 8, e. Cr'le~zn, 198 N. C., 79, 150 
S. E., 663, ncl-crtlicless i t  is a permissible inference from the record that  
tlie deceased, una rn~ed  and apparently without immediate threat of' 
violenccl, was standing a t  a distance of about fifteen feet from the de- 
fendant's porch when the fatal  shot was fired. This precludes a dis- 
turbnnce of the ruling on the demurrer to tht> e~ idence  or the motion to 
nonsuit. S. 1'. Cnglc, 209 S. C., 114, 182 S. E., 697; 5'. I .  Johnson,  184 
N. C., 637, 113 S. E., 617; S. v. Con., 153 K. C., 638, 69 El. E., 419. 

Tlie I-ight to kill in self-defense rests upon neccssity, re ,d  or apparent. 
and ordinarily i t  is for the jury to determine, from the evidence, the 
existence or absencc of such neccssity. 8. v. Bland, D i  X. C., 438, 
2 S. E., 460; S. v. Robinson, 188 N. C., 784, 125 S. E., 617; 5'. v. Bryson ,  
200 N .  C., 50, 156 S. E., 143 ;  S .  21. Eubnnks ,  209 K. C., 798, 184 S. E., 
889; 8. v. Koutro ,  210 N. C., 144, 185 S. E., 652. 

I n  the indictment, the defendant is charged with the murder of one 
"Oakes Clement." I t  is conceded that  the proper spcllirg of his namc 
is "Okes Clement." The variance is not material, as it is a plain care 
of idem sonans. 5'. v. Donnell,  202 N. C., 782, 164 S. E., 352; S. I .  

Dingle, 209 N .  C., 293, 153 S. E., 376. 
The verdict and judgment will be upheld. 
N o  error. 
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Ti'. ROBERT GRAKT v. J. IT7. BROWN ET AL. 

(Filed 22 September, 1937.) 

1 .  Vendor and Purchaser § 2& 
Evidence keld insufficient to support action for damages claimed by 

purchaser as result of ejectment by vendor's grantee. 
2. Vendor and Purchaser 24: Money Received 5 1- 

Where a rendor denies any extension of the option sued on, and pleads 
the statute of frands, he will not he permitted to retain moneys paid on 
the purchase price after the expiration of the option. 

DEVIN and BIRR'EIILL, JJ., took no part in the consideration or decision of 
this case. 

APPEAL by d ~ f e n d a n t  from Frizzel le ,  J., a t  March Term, 1037, and 
from Dcvin, b., a t  Soyember Term, 1934, of EDQECOMDE. 

Civil action to recover for money had and receired, and for expenses 
incurred in defending suit in ejectment. 

On 15 December, 1932, plaintiff took option from defendant to pur- 
chase certain lands in Edgccomhe County a t  the price of $4,000, said 
option to expire 1 January ,  1933. The option was not exercised accord- 
ing to its terms, though $445.00 wah paid on the purchase price under 
an  alleged parol extension, and on 5 April, 1933. the defendant con- 
veyed said lands to Allie J. Long. 

I t  is alleged in the complaint that  plaintiff x i s  thereafter ejected 
from the premises, by iummary proceeding, resulting in injury and 
damage, counsel fee., etc. 

Upon denial of liability and issues joined, the jury awarded the plain- 
tiff $445.00 on his first cause of action and $269.00 on his second. 

The presiding judge intimated that  he mould set the verdict aside 
unless the plaintiff would agree to eliminate the recovery on the second 
cause of action. Counsel asked for time to consult his client, and the 
matter thus remained i n  fieri for quite a while. Finally, a t  the March 
Term, 1937, judgment was entered on the verdict. 

Defendant appeals, assigning errors. 

1'. T.  T h o r n e  for plaint i f f ,  appellee. 
I f enry  C. Bowrne and  H e r b e r f  H .  Tay lor ,  Jr . ,  for de fendan t ,  nppel- 

zant. 

STACY, C. J .  The record, as i t  appears here, is barren of any evi- 
dence to support the verdict on the second cause of action. This will be 
itricken out, and as thus modified, judgment will be entered for the 
plaintiff on the first cause of action. 
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The defendant having denied any extension of the option, and pleaded 
the statute of frauds, will not be permitted to retain moneys paid on the 
purchase price after the expiration of the option. Warren  v. Dail,  170 
N. C., 406, 87 S. E., 126. T o  hold otherwise ~ o u l d  he to allow the 
defendant "to hare  his cake and eat i t  too." Y o u n g  v .  Hood, Comr., 
209 N.  C., 801, 184 S. E., 823. This is not after the manner of fa i r  
dealing. W h i t m i r e  I , .  Ins. Co., 205 N .  C., 101, 170 S. :E., 118. 

The cause will be remanded for judgment accordant herewith. 
Modified and affirmed. 

DEVIK and BARSIIILL, JJ., took no part  in the consid~?ration or deci- 
sion of this case. 

TIID LIFE ISS17RAA'CE COAIPAKT O F  VIRGISIA r. FRED I. 
Si\IA'l'IIERS ET AI.. 

(Filctl 22 Scptcmher, 1!)37.) 

A sum 1mid an i~idependent broker by the borrower to cover costs, com- 
~nission, illid cspcwfca in s~cm'iiig the loan,  does not perforce render the 
loan usurious. 

APPEAL by defendants Fred I. Smathers and Rosan lo~d  L. Smathers 
from Clement ,  J., a t  Ju ly  Term, 1937, of B u s c o ~ n ~ .  

Civil action to determine amount due on pron~issory note and to fore- 
close deed of trust giren as security for payment thereof. 

Defendants admit the execution of their $15,000 note to Bankers Trust 
S: Title Insurance Company on 17 January ,  1931. They contend, how- 
ever, that  same should be stripped of its interest-bearing quality ( W a t e r s  
v. Garris,  188 X. C., 305, 124 S. E., 334), and all interest paid thereon 
crcdited on the principal because of an  alleged charge of usury amount- 
ing to $417.04 exacted a t  the time of the making of said loan. 

I n  a letter addressed to the Bankers Trust  & Title Insurance Com- 
pany under date of 15  January,  1931, and signed by the defendant 
Fred I. Smathers, i t  is stated: "I agrcc to furnish you firc insurance 
in an  amount not less than $15,000 in a reliable fire illsurance company 
acceptable to you and pay you the sum of $450.00, which I understand 
is to cover all costs, commission, and expense in securing said loan, and 
. . . if for  any reason on your par t  this loan cannot be closed, yon 
are not to charge me a fee for the preparation of the loan papers." 
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A t  the close of all the evidence, the court directed a verdict against 
the defendants on their plea of usury, thereby fixing the amount of the 
debt, and entered judgment of foreclosure. 

Defendants Fred I. Smathers and Rosamond L. Smathers appeal, 
assigning errors. 

H a r k i n s ,  I'n 1 1  Winkle S. 1Balton for p h i n  fif, a p p ~ l l e e .  
A l f red  S. Barnrrrd for defendants ,  appellants.  

STACY, C. J. A careful perusal of the record leaves us with the 
impression tha t  no reversible error mas committed i n  the tr ial  of the 
cause, or, a t  least, that  none has been made to appear. 

The  case of Loan  Co.  z.. Y o k l r y ,  174 E. C., 573, 94 S. E., 102, cited 
and relied upon by defendants, is clistinguishable, in that, in the Y o k l e y  
case, supra ,  as stated in the opinion, i t  was "not a reasonable inference 
from the eridence . . . that  the trust company was doing no more 
than charging a reasonable commission for negotiating a loan made by 
the annuity company." Here, the defendant's own letter is to the 
effect: I agree to pay the Bankers Trust  the sum of $450.00, "which I 
understand is to cover all costs, cornmission, and expense in securing said 

See R a y  v. I n s .  Co., 207 N .  C., 654, 178 S. E., 89;  H u n t e r  I>. 

R e a l t y  Co., 210 N.  C., 91, 185 S. E., 461. 
The result will not be disturbed. 
N o  error. 

W. J. MIDGETT v. JOHN A. NELSON, FISH C O ~ I I S S I O N E R ;  THOhlAS A. 
BASNIGHT, ASSISTANT FISH COMMISSIONER ; TVAYLAND BAUM ; 
NATIOXAL SURETY COMPBPiY, Ano GREAT AMERICAN INDEM- 
NITY COMPANY. 

(Filed 22 September, 1937.) 

3 .  Evidence 33-Certificate authenticating public record may not be 
used to prove facts not appearing upon face of the record. 

Thc certificate of the Insurance Commissioner, authenticating copy of 
1)ond of Assistant Fish Commisqioner, contained statements relative to 
coverage and amount of the bond not appearing in the bond, which upon 
this certificate was offered in evidence. Held: The certificate was incom- 
petent to prow the facts nnd c.onclusions stated in the certificate not 
appearing in the bond. 

2. Appeal and Error 3 40- 
Even though the evideacc relied on by the trial court in refusing defend- 

ant's motion to nonsuit is held incompetent on appeal, the motion will 
not be allowed, since, if the evidence had been excluded upon the trial, 
defendant might then have sustained his case with other evidence. 
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3. Pleadings 9 20- 
Upon demurrer, the allegations of the pleading will be taken in the 

light most favorable to the pleader, and the demurrer will not be sus- 
tained unless the pleading is wholly insufficient. 

APPEAL by defendant Great American Indemnity Company from 
W i l l i a m s ,  J., at March Term, 1037, of CURRITUCK. N E W  trial. 

Action by plaintiff for damages for tort alleged to have been com- 
mitted under color of their offices by Jno. Nelson, State Fish Commis- 
sioner, and Thomas A. Basnight, Assistant Fish Commissioner, and to 
impose liability therefor upon the Great American Indemnity Company, 
surety on the bond of its codefendants. 

Judgment of nonsuit mas entered as to defendants tTno. A. Nelson 
and Wayland Baum. 

There was verdict for plaintiff as against defendants Basnight and 
the said Indemnity Company, and from judgment on the verdict the 
defendant Indenlnity Company appealed. 

D. L. Russel l  and  George J .  Spence  for p l a i n t i f .  
J .  H e n r y  LeRo?y for d e f e n d a n t  I n d e m n i t y  C o m p a n y ,  appel lant .  

DEYIX, J. The appellant assigns as erpor the admission in  evidence, 
over its objection, of the certificate of the State Commis:;ioner of Insur- 
ance authenticating the bond of defendant Basnight. C. S., 1779, 
renders competent copies of all official bonds filed or recorded in any 
public office when certified by the keeper of such records under the seal 
of his office. The certificate, which was here offered ill evidence with 
the bond, was as follows : 

"I, Dan C. Boney, Insurance Commissioner in and for the State of 
North Carolina, do hereby certify that the attached is a true and correct 
copy of the Schedule Bond covering all State officers and employees, and 
which bond includes coverage upon John A. Nelson, as Fisheries Com- 
missioner, in the sum of $5,000 from 9 June, 1931, through the present 
date, and which is still in force; and also includes Thomas A. Basnight, 
Assistant Fisheries Commissioner, in the sum of $1,000, covering from 
1 October, 1935, which bond is still in force. 

('In testimony thereof, I have hereunto set my hand and affixed my 
official seal at  the city of Raleigh, this the seventeenth day of September, 
A.D. 1936. DAN C. BONEY, 

Insurance  Commissioner." 

The copy of the bond, which appears in the record, does not contain 
a schedule of the names of officials or employees bonded, nor the amounts 
thereof, nor the duration of the bond, and the only mference to the 
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defendants in c o ~ l ~ ~ e c t i o n  therewith is that  contained in the certificate of 
the Insurance Commisbioner. This manifestly goes beyond the office 
of the certificate of genuineness which is authorized to be attached to a 
copy of a public record or official bond, and contains statements of mate- 
rial matters nhich  do not appcar i n  the paper certified. The  certificate 
was, therefore, incompetent to prove the facts and conclusions therein 
stated in addition to and apar t  from the writing itself. W i g g i n s  2.. 

Rogers, 1 7 5  N .  C., 67 ;  S. 1 ' .  Champion ,  116 N .  C., 9%. 
F o r  this there must be a new trial. The  appellant's motion for judg- 

ment of nonsuit cannot be allowed. Though the court belor,  in denying 
the motion, acted upon evidence which we now hold to be incompetent, 
yet, if this evidence had not been admitted, the plaintiff might have 
followed a different course. -1forgon u. Benefit S o c i ~ f y ,  167  N. C., 262 
( top p. 267). 

The demurrer was properly overruled. The allegations of the com- 
plaint, admitted by the demurrer and taken in the light most favorable 
to the pleader, could not be overthrown unless  holly insufficient. Lench 
v. Page, 211 N. C., 622. 

The  other questions plesented by the record and debated on the argu- 
ment with reference to the construction and legal effect of the paper 
writing upon which liability was sought to be imposed upon the appel- 
lant, cannot be determined until all the provisions of the bond are prop- 
erly before the court. 

New trial. 
--- 

J. A. LIVERMAN v. F. D. CLINE. 

(Filed 22 September, 1937.) 

1. Automobiles 9 Z4c-Plaintiff must show that alleged employee was em- 
ployed by defendant and was acting in scope of employment at the time. 

Evidence failing to show the ownership of the truck involved in the 
collision, and failing to show that a t  the time the driver of the truck 

engaged in the performance of his duties and mas employed in the 
particular transaction by the defendant sought to be held upon the prin- 
ciple of respo?ldeat superior, is insufficient to overrule such defendant's 
motion to nonsuit. 

2. Master and Servant 2lacRespondeat superior applies only when 
relation of master and servant is shown to exist as to the specific 
transaction. 

The doctrine of respondcat superior applies only when the relation of 
master and servant is shown to exist between the wrongdoer and the 
person sought to be charged, a t  the time of and in respect to the very 
transaction out of which the injury arose, and proof merely that the 
former was in the general employment and pay of the latter is insufficient. 
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APPEAL by plaintiff from Cowper ,  Special  J u d g e ,  at May Terni, 
1937, of PASQUOTANK. 

Civil action to recover damages for personal injuries alleged to have 
been caused by the wrongful act, neglect, or default of the defendant. 

The defendant is a road contractor, and in July, 1936, was engaged in 
building an asphalt road from Camden to Shiloh in Camden County. 
This road connects with State Highway No. 30, a much traveled high- 
way. 

On the night of 13 July, 1936, while traveling on said highway, 
plaintiff ran his automobile into the rear of a truck operated a t  the 
time by Ralph Gibbs. Gibbs was hauling sand at the time. He  testi- 
fies without contradiction: "I was working for Mr. J. Brown Evans. 
He was the man who hired me. On the night in question I was hauling 
sand. . . . I had not done any night hauling before this particular 
time and I did not haul any after that night." I t  is in evidence that 
Ralph Gibbs, a truck driver, was on the defendant's pa,y roll as asphalt 
hauler, being paid by the hour, but was not paid by the defendant for 
hauling sand. As asphalt hauler he worked only in the daytime and not 
at  night. I t  seems that the work of hauling sand from a nearby pit to 
defendant's asphalt plant mas separate and distinct from that of hauling 
asphalt from the plant to the road construc~tion project. 

It is not in evidence as to who owned thc truck Gil~bs was driving. 
Clyde Mungo, who was likewise hauling sand that night, testifies: "I 
had my own personal truck down there hauling sand. . . . I was 
working under Mr. LeRoy Chandler. He  was the truck foreman for 
Mr. It. E.  Fuller. R. E. Fuller paid me. . . . This was the only 
occasion that Gibbs and his truck worked at night. I t  was the only 
occasion that I worked at night." 

LeIioy Chandler testifies: "On 13 July, 1936, I was truck foreman 
for R. E. Fuller, who is a contractor. . . . Mr. Gibhs on that pnr- 
ticular night was hauling sand for Mr. Fuller." 

The only evidence of negligence in the operation of the truck driven 
by Gibbs is, that its rear light was not lighted at  the time plaintiff ran 
into it. This evidence is strongly contradicted, and defendant elicited 
from plaintiff, on cross-examination, testimony tending to show that he 
was contributorily negligent. 

From judgment of nonsuit entered at the close of ,111 the evidence, 
plaintiff appeals, assigning errors. 

J .  H e n r y  L e R o y  and T h o m p s o n  d W i l s o n  for plaint i f f ,  appel lant .  
Charles  W h e d b e e  and J o h n  H .  ITall f o r  de fendan t ,  appellee. 

STACY, C. J. Without debating the question of plain.;iff7s alleged con- 
tributory negligence, we think the judgment of nonsuit must be upheld 
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on the ground that  the record fails to disclose any relation of employer 
and employee between the defendant and Ealph Gibbs, the driver of the 
truck a t  the tirnc of plaintiff's injury. 

"Where one person is sought to be charged with the negligence or 
wrongdoing of another, the doctrine of respondeat superior applies only 
when the relation of master and servant is shown to exist between the 
urongdoer and the person so sought to be charged, a t  the time of and 
in respect to the r e ry  transaction out of which the in jury  arose. The 
fact that  the former was a t  the time in the general employnlent and pay 
of the latter, does not necessarily make the latter chargeable." W y l l i e  
u. Palmer,  137 N. Y., 248. 

The foregoing was quoted with approval in Lincille u. S i s s e n ,  162 
R. C., 95, ii S. E., 1096, and V a n  Landingham v. Sewing Xachine  Co., 
207 N. C., 355, 177 S. E., 126, and is universally held for law. Doran 
1 . .  Thonzsen, 76 S. J .  L., 754. See, also, Cole v. Funeral H o m e ,  20 i  
K. C., 271, 176 S. E., 553, and X a r t i n  v. Bzts Line,  197 N.  C., 720, 
150 S. E., 501; Willcic c. Stanci l ,  196 N .  C., 794, 1 4 i  S. E., 2 9 6 ;  Grier 
1 % .  Grier, 192 N .  C., 760, 135 S. E., 552. 

On the record, the judgment of nonsuit is correct. 
Affirmed. 

GBNEItAL R E A L T Y  COBIPANY v. L E O N A R D  LEWIS. 

(Filed 22 September, 1937.) 

1. Mortgages 35 8, 3211-Where instrument does not empower trustee to 
sell, such power may not be implied from its other provisions. 

The instrument in question empowered the holder or holders of the 
notes to enter upon the land conveyed as security and sell same upon 
default, but the granting clause and habendurn were in the correct form 
of a deed of trust, and the instrument provided for the payment of the 
trustee's commissions and costs in case of foreclosure. Held: The instru- 
ment did not empower the trustee named therein to sell the land upon 
default. and such po~rer may not be implied from its other provisions 
under the rule that an instrument will be construed to effectuate the 
intent of the parties as gathered from the instrument as a whole. 

2. Mortgages 3 32- 
The power of sale contained in a mortgage or deed of trust will be 

strictly construed, and the power of sale must be clearly set forth and 
the contract as written must prevail. 

APPEAL by plaintiff from Clement ,  J., at  Chambers, 15  May, 1937, 
Winston-Salem, N. C. From HENDERSON. Affirmed. 

This is a submission of controversy without action, accompanied with 
proper affidavits. N. C. Code, 1935 (Michie), sec. 626. 
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Thc agreed statement of facts is as follo~rs : 
"1. That  the General Realty Company is a corporation, duly created, 

organized, and existing under and by virtue of the laws of the State 
of Sort11 Carolina, and the said Leonard Lewis is a citizen and resident 
of tlie county of Henderson in  said State. 

"2. That  on 5 Aipril, 1937, the said parties entered into a valid 
written agreement whereby the General Realty Company agreed to sell 
a d  convey in fee simple, and the said Leonard L e r i s  agreed to pur- 
c l i a ~ ,  the followilig dcscribcd lot, situate in tlie city of IIendersonville, 
county of IIenderson, and State of Sort11 Carolina, :and known and 
described as follows : Being Lot No. 9 of Fassifern Court Subdivision, 
ns shonn oil a plat of said Fassifcrn Court Subdivision, I-egistered in  the 
office of the register of deed.. for IIender+on County, in P la t  Book 2 .  
page 157. 

''3. That  tlie General Realty Company derived its title to said prop- 
erty by, through, and under that  deed of trust from H. 0. Buzzaird and 
wife, I d a  L. Buzzaird, to Ernest  F. Smith, trustee, of date 1 September, 
1927, and duly registered on 22 September, 1927, i n  Bcok 124, a t  page 
113. of the Records of Xortgages a d  Deeds of Trust  for Henderson 
( 'o~lnty,  a copy of said deed of trust being hereto annexed, marked 
Exhibit A, ancl made a par t  hereof. 

"4. That  the trustors in said deed of trust a t  the time of its executioll 
were the o ~ r i i c r ~  of a valid, unencumbered fee simple tille to said prop- 
vrty, a i d  upon it, execution and registration said deed of trust becailie 
n valicl first lien thereon. 

"5. That  default n a s  made in the payment of the indebtedness secured 
by said deed of trnst, and thereupon one of the alternate trustees, after 
linring a d v e r t i d  said property once a week for four consecutive weeks 
in n newspaper published in Henderson County, and also after having 
1)obted notice of said sale a t  the rourthouse door of IIenderson County 
for thir ty days, sold said property to the highest bidder for cash, a t  the 
courthouse door in Henderson County, and said bid not having been 
raised, the said trustee executed a deed to the purchaser, and under 
nhicli pnrchaser the baid General Realty Company claims title to said 
property. 

"6. I t  is admitted that  the alternate trustee had all the powers undcr 
wid clced of trust possessed by the original trustee, and no point is made 
as to ihe sale having been made by the alternate trustee any more than 
would or could have been made as to the original trustee. 

"7. I t  is admitted that  if said deed of trust conferred the power of 
sale upon either the original trustee or the alternate trustee, that  the 
purchaser a t  the foreclosure sale obtained a valid, :^ee simple title 
thercto, and it is also admitted that  General Realty Company has duly 
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acquired whatever title the said original purchaser a t  the foreclosure sale 
obtained, and is now in position to convey such title to the said Leonard 
Lewis. 
"8. That  by virtue of and pursuant to the agreement hereinbefore 

alleged, the said General Realty Company a t  the timc provided for in 
said contract of purchase made, executed, and tendered to the said 
Leonard Lewis a deed, regular i n  form, and sufficient in every respect 
to rest in said Leonard Len is a valid, unencumbered fee simple title to 
said property, provided the said General Realty Company is the owner 
of such title thereto, and which said deed the said Lconard Lewis refused 
to accept on the ground that  the said General Realty Company is not 
the owner of such title for the reason that  the said trustee was not vested 
v i t h  the power of sale to foreclose said deed of trust and conr-cy said 
property to the purchaser. 

"9. I t  is agreed that  if the deed of trust, of which 'Exhibit A' is a 
copy, confers the power upon the original trustee to sell the property 
hereinbefore ~nentioned a t  foreclosure sale, and execute title to the pur- 
chaser, then the said Leonard Lewis shall accept the deed tendered him 
by the said General Realty Company and thereby specifically perform 
the contract hereinbefore mentioned, but if no such Dower of sale is 
conferred upon said trustee by said deed of trust, then the said General 
Realty Company is not i n  position to convey a valid title to the said 
Leonard Lewis, and he shall not be required to accept the same. 

"10. I t  is fur ther  agreed that  this matter shall be submitted for - 
determination and decision to Hon. J. H. Clement, judge holding the 
court, of tllc 18th Judicial District, of which Henderson County is a 
part, a t  his chambers a t  Winston-Salem, S o r t h  Carolina, and that  said 
judgment shall be in all respects as valid and binding upon the parties 
hereto as if rendered a t  term time, in EIc~lderson County. 

"We therefore present to the court the question arising upon the fore- 
going statement of facts for its de t e rnha t ion  as provided by section 626 
of the Consolidated Statutes of North Carolina. 

Respectfully submitted, 
W. G. MORDECAI, 
J. E.  SHIPMAN, 

Attorneys for General Realty Company. 
B y  J. E. SHIPMAN. 

G. H. VALENTINE, 
Attorney for Leonard Lewis." 

The court below rendered the following judgment: "This cause com- 
ing on to be heard by consent of counsel for both parties before his 
Honor, J. H. Clement, judge holding the courts of the Eighteenth 
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Judicial District, a t  chambers in Winston-Salem, North Carolina, on 
this 15 May, 1937, and being heard, and the court being of the opinion 
from the agreed statement of facts that  the plaintiff General Realty 
Company is not the owner of a valid, fee simple title Lo the property 
therein described, and is not therefore in  position to  convey a valid title 
thereto to the defendant Leonard Lemis: It is therefore, on motion of 
eoun~el  for said defendant Leonard Lewis, ordered, adjudged, and de- 
creed that  the plaintiff take nothing, and that  the defmdant Leonard 
Le~vis go without day and recover his costs of the plaintiff General 
Realty Company, to be taxed by the clerk of the Superior Court of 
Henderson County. J. H. CLEMEXT, 

J u d g e  I lo ld ing  the  Cour t s  of t h e  1 8 i h  Jzidicial 
Di s t r i c f ,  a t  Chambers  a t  W i n s t o n - S a l e m ,  Nori 'h Carolina." 

The plaintiff esccptcd and assigned error as follows : ' That  the court 
erred in signing the judgment sct out i n  the record." 

J .  E. S h i p m a n  a n d  W .  G. X o r d e c a i  for p l a i n t i f .  
Cr. H.  V a l e n t i n e  for de fendan t .  

C ~ a x ~ s o a ,  J. The question involved : I s  the defendai~t's objection to 
plaintiff's title sufficiently grounded to avoid a decree of specific per- 
formance? We think so. 

The deed of trust from H. 0. Buzzaird and wife, I d a  L. Buzzaird, to 
Ernest F. Smith,  trustee, dated 1 September, 1927, is to secure certain 
gold notes for money loaned, in tlie sum of $4,500. The same was duly 
recorded in Henderson County, N. C., Book 124, page 113, registry of 
deeds. I t  is set forth in the yecord, "Exhibit A," as a part  of the agreed 
statement of facts. The alternate trustee in the deed of' trust sold the 
land after due advertisement, and plaintiff claims under the sale. 

The language of the deed of trust i n  controversy relating to the pro- 
vision for sale i n  case of default is as follows : "In the ev2nt of a breach 
of any one of the aforesaid covenants and agreements, or  i n  case of 
default in the payment of any note secured hereby or any installment of 
interest thereon, according to the terms thereof, . . . And said 
holder or holders (of any or all of the first lien notes) may immediately 
enter into and upon the above described premises and sell and dispose 
of the same, and also all benefit and equity and redemption of the said 
grantor, unless such equity and benefit of redemption is reserved by law, 
and out, of the proceeds of such sale to retain the principal and interest 
which shall then be due on said first lien gold note or notes and junior 
lien notes hereby secured, and such other debts that  may be due and 
against said premises, together with the cost and charges of foreclosure, 
or may sell said premises a t  public auction, after complying with the 
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statutes of the State wherein the property described herein is located, 
in reference to foreclosure and sale of real property; and the purchaser 
thereof shall not be required to see to the application of the purchase 
money and of the proceeds of said sale." 

The plaintiff calls attention to other provisions in  the deed of t ru s t :  
"The granting clause reads: 'Does by these presents grant, bargain, 
convey, and warrant  in fee simple unto the said trustee, his successors 
and assigns, forever, the following described real estate.' The habendum 
clause reads: 'To have and to hold the above described premises, with 
all appurtenances and fixtures, unto the said party of the second part, 
his skccessors and assigns, forever, for  the purpox,  uses, and trusts set 
forth.' I t  is provided in  the acceleration clause that  the indebtedness 
shall, 'at the option of the legal holder or holders of ally or all of said 
first lien gold note or notes, or by the guarantor or guarantors, if any, 
or the trustee, become immediately due and payable. . . .' The 
trustee shall conduct the actual sale is also shown by subsequent pro- 
visions of the trust deed, wherein i t  is provided that  in case of sale, the 
proceeds shall be applied: ' (a)  T o  the payment of reasonable compensa- 
tion of the trustee, its agents, attorneys, and counsel, and all costs of 
advertisement, notices, sale, and conveyance, and other necessary es- 
penses in case of sale, under the power of sale herein conferred.' A11 
proper expenses of the trustee incurred as herein provided, including 
attorneys' and agents' fees and the expenses of litigation, shall be paid 
out of the proceeds of the sale of the property described herein should 
a sale be had. 'And in case of foreclosure of this trust deed, in any 
court of law or equity, or by actioii or advertisement, there shall be 
allowed the trustee in such proceedings all costs and charges of such 
foreclosure, together with the maximum attorneys' fees for foreclosure 
of mortgages allowed under the laws of the state wherein this instrument 
is recorded.' " 

The plaintiff contends : ''Applying the rule that  an  instrument is to 
be construed from its four corners and the intent of the parties gathered 
from the instrument in its entirety, . . . that  the trustee had a 
right to both advertise, sell, and make deed to the purchaser, and that  
the defendant is without sufficient grounds to avoid a decree of specific 
performance," citing Bentoa v. Lumber Co., 195 N.  C., 363, a t  p. 365, as 
follows: "In the construction of deeds these principles seem to be set- 
tled: (1 )  The entire deed must be considered and such construction of 

\ ,  

particular clauses must be adopted as will effectuate the intention of 
the parties; ( 2 )  such construction will be adopted as, if possible, mill 
give effect to every part," etc. 

We cannot hold as plaintiff contends we should. The deed of trust 
swms, in its various provisions, to be drawn by a draughtsman not 
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familiar with our North Carolina forms and lams on the subject. I t  
seems to have been drawn in  Ohio. I f  a power of s ,de is given, it 
appears to be to the "holder or holders" of any or all of the first lien 
notes. 

I n  Eubnr1X.s c. Bccfon, 158 N .  C., 230 (233), i t  is written: "Powers 
of sale in a mortgage are contractual, and as there are many opportuni- 
ties for oppression in their enforcement, courts of equity are disposed 
to scrutinize them, and to hold the mortgagee to the letter of the con- 
tract. I f  a different view should prevail and r e  could dispense with 
some stipulation in the power because we could not see tha t  in jury  had 
ensued from failure to observe it, we could practically destroy the con- 
tract of the parties." 

"The courts look with jealousy on the power of sale contained in  
mortgages and deeds of trust, and the provisions are strictly construed." 
Alesaltde~ v. Boyd, 204 S. C., 103 (108) ;  Mitchell v Shuford, 200 
N. C., 321; Ins. Co. 29. Lassiter, 209 S. C., 156; Woodley v. Combs, 
210 N. C., 482 (486). 

B y  a long unbroken line of decisions, mortgages and deeds of trust 
with power of sale must be strictly construed. Courts look with jealousy 
on the power of sale i n  these instruments and require the power of sale 
to be clearly set forth. The contract as written must prevail. The 
implied provisiolis cited by plaintiff are contrary to the language tha t  
in case of default the sale shall be made by "said holder or holders" (of 
any or all of the first lien notes). Under the peculiar provisions of the 
deed of trust perhaps the only safe method is by foreclosure by suit in 
court and all interested made parties. 

F o r  the reasons given, the judgnlent of the court below is 
Affirmed. 

H. G.  BERRY V. MRS. ATTIE COPPERSRIITH A R D  &I. H. JONES, TRADINO 
AS COPPERSMITH Br COJIPASY, A N D  JI. S. HAWKINS, TRUSTEE (ORIO- 
INAI, PARTIES DEFENDANT), A N D  FANSIE G .  JONES A N D  HUSBAND, J. G .  
JOSES ( ~ D D I T I O N A L  PARTIES DEFENDART). 

(Filed 22 September, 1037.) 

1. Adverse Possession I ~ W i t n e s s e s  may testify that  certain persons 
were in possession as matter of fact. 

Where plaintiff claims by adverse possession under collsr of title, it  is 
competent for his witnesses to testify that predecessors in plaintiff's chain 
of title were respectively in possession, "possession" being used in the 
layman's sense of actual possession as a matter of fact, and the witnesses 
testifying on direct and cross-examination of the acts of possession tend- 
ing to substantiate the fact of possession. 
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2. Adverse Possession 2- 

\\'here the State is not a party, title is concln~ively l~resnmed to I)e o l ~ t  
of the State, C .  S., 426. 

3. Adverse Possession a 8- 
Where the descriptiot~s in plaintiff's and defendants' respective cliniils 

of title cml~rnce in part tlic same land, and the tlefendnnts, claimillg 
under the elder title, have no actual possession of the l:~ppage, title to the 
entire lappage is gerfet,ted in plaintiff if he establishes ntlverse possessioll 
of a part of the lnppnge for seven years under color. 

4. Adverse Possession 5 3- 

Possrssion, to bc~ ndrersc, must l ~ c  cvitlanced by acts of (lomillion in 
making the ordinary use and t : l l i i~~g thr  ordiliilry profits of which the l a ~ ~ c l  
is susrcptible in its prt%cnt stat(,. nnd so repentctl :IS to slio\\- they :\re 
tlonc in the character of owner nnd not merely of an occasional trespasser. 

6. Adversc Possession § 6- 

Atlrcrse possession need not be ~incckasing. but cl;~imant m11st sliow that 
he has, from time to time. continuonsly snbjectcd the land for the re- 
quired period to the us(, of nhicll i t  is ~~: l tn rn l ly  s~lsceptihlc. 

7. Adverse Possession 19- 
Where it  is rstnblislied that the land in controversy is s\r:Imp lantl. 

valuable only for timber, eviden<ce that plaintiff, claiming under Iinown 
mid visible lincXs and boundaries ~uicler color. from time to tirne cut and 
sold timber from the trnct for over sc\-c11 ye:rr.<, is sl~fficietit to take the 
case to tlic jury. 

8. Adverse Possession # 15- 
The burdtll~ is on the party c l a i m i ~ ~ g  by adverse l~ossessioi~ to slio\v the 

required poswssio~i for the statutory period by the prepo~iderallce of the 
evidence. 

9. Adverse Possession 3 1Yf- 
Where a person cl;~iming under color establishes aclvcrac yosscssion fur 

scven years by hin~sc~lf or h ~ -  those nntlcr whom lie claims, seizin follows 
the titlc, and nothing elw appearing. 11c thereafter has constructive posses- 
sion sufieient to .satisfy the stnt~ite, n i ~ d  is not reqnirccl to slrow actual 
possession within twenty yc3ars Iwfore the institution of the action. C. S., 
4'9. 

APPEAL by defendnnti  frorii TT'illicc,,!~. J . ,  at J a n u a r y  Term, 1937, of 

P a s ~ u o ~ a i ~ r c .  

Action on  alleged trcqpass and  to recover damages i~ i s t i tu ted  in Cani- 

dcn and  removed to Pasquotank.  

Plaintiff claims title by adverse possession under  color of tit le to  206 
acres of land under  the follov i n g  deed., all  of 11-hich 11-cre introduced in 
cr idencc:  (1) Froni  TYillianl C. Xcrccr  ~ n t l  n-ife, Lou AIcrce~,  to B. F. 
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Mercer, dated 29 June,  1891, registered 13  February, 1894. (2 )  From 
B. F. Mercer to Peter  H. Williams and C. C. Needham, dated 5 Septem- 
ber, 1906, registered 10 September, 1906. (3 )  From Peter  R. Williams 
and wife and C. C. Keedham and wife to (2. J. Duke, dated 26 June,  
1917, registered 7 July,  1917. (4 )  From C'.  J. Duke t o  H. G. Berry, 
dated 5 December, 1935, registered 28 December, 1935. 

The defendants claim under and introduced as evidence Grant  No. 31 
from State of S o r t h  Carolina to Amos Weeks and Jacob Valentine, 
23 September, 1785, registered 24 February, 1756, and m e s n e  convey- 
ances by connected chain of title down to the defendants, and disclaim 
title to all the land so claimed by the plaintiff outside the boundaries 
of said grant. 

I t  appears of record that  the deeds under which plaintiff claims and 
the grant  ulicler which defendants claim corer the same land, except 
about 14  acres, leaving a lappage of 192 acres. 

Plaintiff introduced testimony tending to support his claim of adverse 
possession, n.hic1i sufficielltly appears in the opinion. .Defendants of- 
fered testimony tending to controrert the evidence offered by the plaintiff 
as to acts of possession. 

Three i5sues were submitted to  the jury : 
"1. I s  the plaintiff the owner of the tract of land &scribed in the 

complaint, or any part  thereof? 
"1. I f  so, did the defendant Coppersmith b: Company wrongfully 

trespass thereon ? 
''3. What  damages, if any, is the plaintiff entitled to recover of the 

defendants l" 
The jury answered the first and second isciues in the affirmative, and 

assessed damages in answer to the third. 
At the close of plaintiff's e d e n c e  defendants m o ~ e d  for judgment as 

of nonsuit, and renewed the lllotion a t  the close of all the eridence. To 
the denial of each, the defendants excepted. From juclgrneiit on the 
verdict, the defendants appealed to the Supreme Court and assigned 
error. 

R. C l a r o l c e  Doz ie r ,  M. B. S i m p s o n ,  TV. I .  I fa l s i eud ,  ant1 J .  II. L e R o y ,  
.Jr., for  p laint i f f ,  nppellee.  

TY. B. R o d m a n ,  W h e d b e e  6. Il'heclbee, nltd T l ~ o m p s o n  6. 1Yilson f o ~  
r le fendanfs ,  appel lants .  

WINBORSE, J. This appeal challenges the judgment below mainly 
with respect to :  (1 )  The competency of certain testimory admitted as 
evidence relating to possession. (2 )  The sufficiency of all the evidence 
to constitute acl~erse possession. (3 )  The absence of seizin or possession 
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within twenty years next before the institution of the action. The clial- 
lcnge is not sustained. 

1. Witnesses were perniitted to testify, over defendants' objection, 
that Mercer was in  possession of the land in question fifty years ago, 
and stayed in  possession until TT'illiams and Seedha111 bought it, that  
they stayed in  posseqsion ten or eleven y a n ,  and that  when they solcl 
to C. J. Duke, he went into possession. This testimony was competent. 
Brytrn 2'. lSp~r-cy, 109 N .  C., 57, 13 8. E., 766; T h o r n t o n  c. R. R., 150 
N. C., 691, 64 S. E., 776; Bcrry z!. J l c P h r r s o n ,  153 N .  C., 4, 68 S. E., 
892. 

I n  Bryan 1 . .  Spivey, s u p r a ,  speaking to the compete~lcy of like testi- 
mony, the Court sa id :  "Where, howerer, a witness testifies that  a certain 
persoon ic, in powe+ion of land, and where, as in the present case, there 
is nothing in his or any other te.tinlony to illdieate that  the possession 
was a conflicting one, or that  the nitness intended that  his language 
should be understood in  any otlier than its ordinary sense anlong lay- 
men, to wit, actual possession or occupation, we cannot but treat it  as the 
statement of a iimple fact, and as such a proper subject for  the con- 
sideration of a jury, or the court nlien a jury tr ial  lias been n-aiwd." 
h d ,  again, p. 69 : "Our concluiion, therefore, is that  the testimony of 
the witness JIarsllall n.as evidcilce of actual posses,ion and occupation, 
nnd, a,; such, xias proper to 1)c coil.idered hp tlli, court." J u r y  was 
there waived. 

In T h o r n t o n  c. R. I{., s l r l J l ' U ,  the cour t  said:  "That such testimony is 
home evidence of possession, altliough subjrct to cross-examination as to 
nha t  constitutes po~scziion, is held in Bryccn I > .  S p i ~ e y ,  109 N. C., 68." 

I n  Berry O. X c P h e r ~ o n ,  sccpro, i t  is said:  "This language of the 
witness, unexplained and uncontradicted by cro>s-examination, must be 
taken in the orclinary kense, a s  u ~ l d i ~ s t o o d  by layn~en,  to mean an actual 
nlid not a mere con.tructire lmscs ion .  I t  i. to be treated as the state- 
nlent of a fact, TI-llich, liov ever, upon cross-~saminatio11, may be shown 
to be without substantial basi5, i n  nliicll event it will Le disregarded. 
(-1 witness m a 1  testify directly in the firct instancc to the fact of posses- 
sion, if he can do so po~i t ive l j ,  subject, of course, to cross-examiliation.' 
-1hbott Tr ia l  Ev., 6 2 2 ;  590; Ktrnd 2.. F r e e m n n ,  I Allen, 517; Bryan v. 
,Spi t  ey, 109 N .  C., 68, whew thi- question is learnedly discussd by 
Mr.  Jzisfice Shepherd." 

Each witness in  the case a t  bar, on direct a i d  cross-examination, testi- 
fied to acts of possesion tending to suh~tant ia te  the fact of possession. 
The further testimony elicited from these ritnesses tended to show that  
B. F. Mercer cut some timber on the land for ~hinglee, for fences, and 
to take to the mill ;  that he sold some cyprei,; that  he sold the pine to 
his son, who solcl i t  to the Roanoke Railroad 6: Lumber Con~pany, and 
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that  the company built a road on and over the land and maintained i t  
about five years while operating in the immediate secticn. One witness 
testified that  lie lived with Mercer nine years in the ten years next after 
1S94, and that  Mercer had logs, sills, and shingles c ~ l t ,  and that  "he 
worked on the land off and on the whole time 1 stayed with him." The 
testimony tended further to show that  after -William3 and Needham 
bought from Mercer they cut shingles as they wished, cut firewood every 
fall and spring, sold some piling, few shingles, logs for sills and building 
material, built bridged walkways to get shingles, and cut sills from time 
to time as long as they ovned it. 

2. I n  determining the question as to the sufficiency of the testimony 
to establish ad~yerse possession i t  is ~vell  to  note settlel principles for 
guidance. 

Title is conclusively presumed to be out of the State, it  not being a 
party to the action. C. S., 426. I n  setting u p  claim under a grant  
from the State the defendants admitted the title to be out of the State. 

The deed under which plaintiff claims and the grant  inder which the 
defendants clainl cover in large part  the same land, thereby presenting 
what is commonly termed a lappage. The relative rights of the parties 
are clearly settled. I n  the case of Czirria c. C:ilchrist, 147 N .  C., 648, the 
subject is fully discussed and summed u p  in part  as follows: "We may 
therefore take it to be settled by this Court by a long and unvarying line 
of decisions that  if the person who claims under the elder title have no 
actual possession on the lappage, such possession, although of a part  
only, by him who has the junior title, if adverse and continued for seven 
years, will confer a valid title for  the whole of the interference, the title 
being out of the State. X e r r  v. Ell iot t ,  61 S. C., 601; Howell z>. X c -  
CrncXwl, 87 N .  C., 399; . l s b ~ ~ r y  v. Fair ,  111 N. C., $851; Boomer v. 
Gibbs, 114 N. C., 76." S i m m o n s  z.. Ror Co., 153 X. (I., 258; Phecnjj 
v. Z u g h e s ,  158 N .  C., 463, 74 S.  E., 321; Ray c. d n d e r s ,  164 K. C., 
311, SO S. E., 403; IIayes u. Lumber  Co., 180 S. C., 252. 104 S. E., 52'7. 

Adverse possession must be possession umler known and visible lines 
and boundaries, and under colorable title. C. S., 428. I n  the instant 
case the lands claimed by the plaintiff are well kno~v11 as the "Xercer 
Tract" or the '(Frank's Point  Tract." The lines and boundaries are 
well defined, risible, and known. I t  is not tlenied that  the deeds under 
which plaintiff claims are sufficient to constitute color of title. 

TThat is adverse possession n-ithin the mrlaning of the lam has been 
settled by our decisions. I n  Czirric v. Gilchrist,  147 S. C., 64d, a t  
11. 655, it is said : "The possession, to be adverse, shoul(1, of course, be 
denoted by the exercise of acts of dominion over i t  i n  making the ordi- 
nniq)- uqe and t ~ k i n g  the ordinal-)- profits of ~ r h i c h  it i i  susceptible in its 
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present state, such acts to be so repeated as to show that  they are done 
in the character of owner and not merely of an  occasional trespasser." 

I n  Locklear  C .  Sn~wge,  159 N .  C., 237, i t  is stated: "It  (possession) 
must be decided and notorious as the nature of the land mill permit, 
affording unequivocal indication to all persons that  he iq exercising 
tl~creon the tlo~ninion of ol\ner." Rhell~/  c. C h i n y c ~ r ,  204 S. C., 485, 
169 S. E., 736; Ozcer~s v. L u m b e r  C'o., 210 S. C., 504, 187 S. E., 504. 

.\gain, in LocXlecrr I > .  Snvtrqc, szcprri, at 1). 239, it is stated: "In 
proving continuous possession under color of title nothing lnust be left 
to mere conjecture. The testimony milst tend to p row the continuity 
of possession for the statutory period, either in plain term- or by 
'rlcvxssary implication.' Ru@n v. Overby ,  105 9. C., 53. Possession 
need not be unceasing, but the evidence should be such as to warrant the 
inference that  the actual use ant1 occupation hare  extended over the 
required period, and that durilig it the elainlant has, from time to time, 
continuously subjected the disputed land to the only use of which i t  was 
iusceptible." Cox?  C.  C n r p e ~ z f e r ,  157 S. C., 557, 72 S. E., 113; L l l c z -  
trndc? v. Cedar  Il'orks, 177 S. C., 137, 98 S. E., 312. 

I n  Alezant lcr  I * .  Cedar  SVorXs, s u p r a ,  n c  find this s t a t ~ m e n t  : "Cutting 
timber from land kept u p  ~ v i t h  such frequency and regularity as to give 
notice to the public that  the party cutting or having it cut is claiming 
the land as his own, and that  it is done in such a \ray as to constantly 
c x p v  the party to a w i t  by the true owner is sufficient if done for the 
time requircd by law to ripen the color into a good titlc." Again:  "En- 
tclring upon, ditching, and making roads in a cypreqs swamp, and 11-ork- 
ing timber into shingles, vai; sufficient poswision. if continued for the 
rcyuisite t h e ,  to  ripen a defective title into a perfect one." Tredwel l  
I * .  Redclick,  23 N .  C., 56. 

The  land in controversy appears to be deep swamp land, unenclosed, 
uet, miry, and unsuitable for cultiration, and valuable only for the 
timber and tree, growing thereon. The evidence offered, we think, is 
sufficient to take the case to the jury lmtler appropriate instructions. 
The burden was upon the plaintiff to establich the fact of posseqsion for 
the statutory period by a preponderance of the evidence. I n  the charge 
the court correctly and clearly explained the established principles of 
law bearing upon the issue. The case has been fair ly submitted to the 
jury. 

3. Defendants contend that  plaintiff cannot maintain this action in 
the absence of showing that  he and his predecessors were seized or 
possessed of the premises in question n i th in  twenty years before the 
i n d t u t i o n  of the action. They rely upon C. S., 429 (Rev., 353). 

The plaintiff had acquired title by adrerie possession for seven years 
under color of title, as the jury has found. Seizin follon-s the title. 
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Plaintiff,  thcrefol-c, had a t  least constructive seizin o r  possession, nothing 
else appearing.  T h i s  satisfies the  requirement of the  statute. Bland c. 
Beasley, 145 N. C., 168, 58 S. E., 993; Sfezuavt 1.. X c C o r m i c k ,  1 6 1  
N. C., 625, 77 S. E., 761;  i17cmandev c. Cednr W o r k s ,  strprrr. 

F u l l  consicleration has  been given to all  the  exceptions presented. 
W e  a]-e of opinion t h a t  the  t r i a l  was frce f r o m  error .  

No error .  

(Filed 22 September, 1037. ) 

1 .  Burglaly s 1- 
Burglary ill the first degree is an unlawful and intentional breaking 

;1nd entry into a dwelling honse presently occupied, in the nighttime, 
wit11 intent to commit tlie felony charged in the bill of indictment, and 
proof of each of tlicsc essential elements is required for a conviction. 

2. Crilnin;~l Law 32n-Circu~iista~itial evideucc is insurBcient a s  mat te r  
of law if it  fails to  escludr t o  moral cei*t:tinty hypothtrsis of innocence. 

While circumstantial evidence is an ncccpted instrurrentality in estab- 
lishing the commission of n crime or any essential element thereof, tht. 
circumstances proved inust be consistent with each other and with the 
I~ypotliesis tlint accused is guilty, and must exclude to x moral certainty 
the hypotlicsis that accused is innocent, and circumstantial evidence which 
snpports a reasonable hypothesis of innocence is insuffi'zient as  a matter 
of law to sustain a conviction. 

3. 1Zurglary 9 0-Cirrunlstantii~l evidence in this case hold insufficient t o  
establish unlawful breaking and entry. 

The critlcncc in this case tended to show tliat prosecutrix was standing 
a t  her front door in t l ~ c  iiiglittin~c after being aroused by noise of someone 
nttcmpting to enter tlic lionsc, that slic was there linoclied unconscious, 
nnd that acc~ised assanlted her. tlint tliercafter blood was found in the 
front room wlicrc she w:rs stantling, n larger quantity of' blood was found 
in tlic liitclic~l and hack porch, ant1 tlint the b:~cli door, which had been 
locked ant1 tile lies left in tlie lock on the insicle, wns open, and that the 
bnck scrccn tloor, wl~icli had bcvn lntclictl, n-ns unlntclied, and that parts 
of two bonrtls Iwrc torn out of tlic floor of the 1)acli porch, leaving a hole 
about six inclics wide, mid that some two weelis later n slnall hole mas 
found in tlic screen door nenr tlie latch. There was 110 evidence that the 
lock of tlic hack door was broken or sprung or the l i c ~  espellcd from the 
locli, or tliat the ~rood\rork of tlic bnck door rrns dain:~ged. B e l d :  Thp 
cvitlencc docs not csclutlc to a morn1 certainty the possibility that accused 
c>lltcrctl tlic' Irousc throng11 tlic open front door, and is insufficient as a 
matter of 1:1w to establish an mllawful breaking and ?ntry essential to 
cstnl)lisi~ tiit, c~)lint of burglilry in the first degree. 
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INDICTIIENT for burglary in  the first degree, tried a t  the February 
Term, 1937, of S U R R ~ ,  before Hill, Spec ia l  J u d g e .  New trial. 

On the night of 1 November, 1936, the proeecutrix, Sarah  Wood, 
after giving medicine to her huqband, who n a s  sick and in bed, retired 
between nine and ten o'clock. .lbout 11 :46 she heard a noise a t  her 
window and, upon looking, discovered a inan crawling away from the 
~ i indow toward the rear of the housc. I\fter drcssing she took the lamp 
and went to the back porch and thpre hail a convcriation with a man 
ihe identified as the defendant. This man went to the back screen door 
and began shaking i t  as if trying to enter. The proqccutris went back 
in the house and locked the b a ~ k  door, leaving the key in the lock. 
She informed lier husband about the prevnce of the nian and, after he 
had dreqsed, both of them went to the front door, called for assistance, 
or to get a neighbor to telephone the officers. Prosecutrix opened the 
front door and stepped out on the porch a sufficient diitance to look 
cap11 n a y  and saw no one. She still heard the noise a t  the back screen 
door, which terminated in a noise which wunded like the slai~lming of R 

qcreen door. TTl~ile the prosecutrix and her husband nerc  standing at 
the front  door looking out tlie received a lick in the face, 
nliich rendered her uacoiisciou~. The husband a t  the iaiue time wai 
stricken and 1,ecame unconscio~is. 

Sonw t i ~ r  t hc rca f t c~  the  ~ ) r o ~ i ' c u t r i s  sufficiently recovered to attract 
the attention of ~wighbors. TYl1r7l the neighbors arrircd they discovered 
a small quantity of blood in the front room, large quantities in ?he 
kitchen, and co~l~it lerable blood on the hack l~orch,  \vl~ich 11ad the appwi--  
nnce of ha l ing  been ~vallo\veti in. Both the prosrrutrix and her hui- 
band were seriously injured. At  that  time the back door n as standing 
open and the back screen door n as unlatched. Jus t  inside of the back 
qcreen door two boards, each three inclies n ide, llad heen pushed dowi  
ton a d  thc ground, leaving ail opcning aholit six inc l le~  widc. *\bout 
t~vo  or three necks later a hole about the size of a sinall nail was dis- 
corered in the vrcen door near the latch. At  the t h e  prosecutrix 
retired all of the windons of the liouw n ere closed, the hack screen door 
\\.as latched, and the back door was locked. None of the ~ ~ i n d o w s  were 
disturbed a d  no plijsical injury r a s  done to the building except as 
indicated. Dctniled erideilce as to the offense committed and that tend- 
ing to s l~ow tlie identity of the defendant is omitted. 

There Tvas a verdict of guilty ant1 a j~dgn len t  of death. from ~r-bich 
the prisoner appealed. 

d f f o r n e y - G c n r r c r l  Senwe l l  o n d  .Issislrtnl . . Z f f o r~~e ! l -Gc ,~c ,~ t r l  X c X u l l n n  
for  f h e  S f n f e ,  nppel lee .  

.I. E. T i l l c q  t o l d  TT7ilson B ~ r b c r  f o r  de fru i l rrn f .  i-rppellnri f .  
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BARNHILL, J. The court below, in its charge to ths  jury, properly 
defined the crime of burglary in  the first degree as being constituted of 
the following essential elements : (1) An unlawful and intentional 
breaking, and (2 )  an  unlawful and intentional ent ry ;  ( 3 )  into a dwell- 
ing house presently occupied; (4)  in the nighttime; (5 )  with intent to 
commit the felony cliarged in the bill. Each of these essential elements, 
constituting the crime of burglary in  the first degree, was clearly 
defined with commendable accuracy. 

There was sufficient evidence tending to show the identity of the 
defendant, and that  the dwelling house of the prosecutrix and her hus- 
band, then occupied by them, mas entered during the nighttime, and that  
a felonious assault was actually committed. The 0111~7 feature of the 
testimony we need to discuss is the sufficiency of the evidence to show 
an unlawful and intentional breaking and entry. T o  establish this 
essential element of the crime charged, the State relicd upon circum- 
stantial e~idence ,  which is a  ell recognized and accepted instrumen- 
tality of t ru th  in tlie proof of the commission of a crime, or in estab- 
lishing the esistencc of any essential elemcnt thereof. Each essential 
element must be ehtablished beyond a reasonable doubt and failure upon 
the par t  of the State to so establish any essential elemmt of the crirrle 
require3 a verdict of acquittal. 

Circumstantial evidence is not sufficient to justify conviction if thr  
circumstances are consistent with either the hypothesis of innocence or 
the hypothesis of guilt. To justify inference of guilt the circumstantial 
evidence must exclude to a moral certainty every cther reasonable 
hypothesis. 

I n  order to sustain a conviction on circumstantial (evidence all the 
circunistances prored must be consistent with each other, consistent with 
thc hypothesis that  accused is guilty and a t  the same time inconsistent 
with the hypothesis that  he is innocent and v i t h  every other rational 
hypothesis except that  of guilt. I n  short, if all the material circum- 
stances in  evidence point to guilt and exclude any reasonable hypothesis 
except that  of guilt-in other words, if they are inexplicable on the 
theory of innocence-a conriction is warranted. 8. v. Plyler, 153 
N.  C., 630; 8. v. West, 152 K. C., 832; S.  v. Wilcos, 132 N. C., 1120; 
S. v. Austin, 129 K. C., 534; 16  C. J., sec. 1568. I f  all the eircum- 
stances proved, taken together, are as compatible with innocence as with 
guilt, there arises a reasonable doubt, requiring an  acquittal. li. S. v. 
Hart, 78 Fed., 868. Of two reasonable hypotheses supported by the 
evidence in a criminal case, i t  is the jury's duty to adopt the hypothesis 
of innocence, Johnson v. State (Ga.), 79 S. E., 524, even though that  
of guilt is the more probable. Thonlpson v. Sfate (Miss.), 35 S., 689. 

T o  establish an  unlawful breaking and entry the State relied upon 
the testimony of tlie prosecutrix and her husband. This testimony tends 
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to show that  the <ereen door to the back porch n a s  liookcd and the baek 
door to the house x a s  loched; that  the xintloni  nere  lorked. a ~ l d  that  
tllc front door n a s  tlie only other normal means of entry to the house; 
that the windon.. lvere not disturbed; that  the screen door to thr  back 
porch had a hole about the size of a iniall nail in it near the latch, xhich  
was not there before tlle night in question; that after the occurrcncixq 
detailed hy the l)rosecutrix, neighbors found the back door open and the 
screen door u n l a t c l ~ d .  P a r t i  of t v o  borrds -\\ere torn ont of the floor 
of the baek porch, leaving a hole about six inrlles \ride. Thcrc was 
blood in  the front room, in the kitchen, nnd on the back porch. The 
blood on the back porch "looked as if someme had wallo-\veil in it." Tlie 
defendant was wen by the prosecutrix a t  tlie back screen door, -1laking 
it as if trying to enter. ,\ftcr she left the rcar of the liousc she st111 
heard the &king of the door and, just before she naq assaulted llcard 
something nhich  .onndeil like the ilamrning of a screen tloor. Tllc 
State contends that  this cridencc is sufficient to establiqh an entry 
through the screen door to the lmck 1)orch and the back door to t l~r,  
house. 

If 110 other facts and circunlstanccq appeared, it might be said that 
the only reaionable l~ypotlicsi.: to be (1ra~r.n from thi. tcstiinoily is that 
the defendant entered the dn.ellinp house of the pi~oieci~tri \  t l~rough tllc 
rear of the house, as contended hy the State. 

The State's eritlence further  disclose^. lion-crcr, that  n lwn the proic- 
cntrix left the rear of the house \lie and her husband n r n t  to tlie front 
tloor, opened snme, and the prosecutrix stepped out on the front porch; 
that nliile tlle pro~ecutrix and her husband nere  looking out to~x-ard the 
front she ~5aq itruck in tlir face;  that  she heard no a+ai la l~t  approach. 
e i t l~er  from tlie front or the r ea r ;  that  ~r l len  the p rowwt r i s  lockcd the 
lxck door she left the key in the lock; that there u a i  no e-\itlence that 
this lock had been tampered wi th ;  the ~r.oodvork n a s  not clistnrbeil and 
the lock was not sprung or broken and the hole in the screen v i r e  waq 
not found until t n o  or tlnec necks after the occurrence. I t  likcnibc 
appearq that  the p r o w x t r i s  and Iler linqljand were striclcen in the front 
~oorn  a t  the front door; that  there n a <  a iinall quantity of 131ood in that 
roo111 and a grrtlter quantity in the Bitchen and on the back porch. 

I f  this eridence, considered in the liglit mo-t farorahle to the Statc, 
justifies an  inference reasonable and logical in its conclusionr, which is 
consistent with the innoccncc of the defendant of the crime charged, thtx 
defendant is entitled to the benefit of that  hypotllesii. If the circurn- 
stances relied upon, considered in connection ~ v i t h  the other testiniony 
offered by the State, do not tend to exclude the hypotheqiq of innocence. 
but is merely qubjcct to an  interpretation nhich  nonld establish the 
guilt of the d c f ( ~ n d a ~ ~ t ,  the dcfcndant i q  cntitlctl a. a mattcr of law to 
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have that  conclusion which is consistent ~ i t h  his innocence applied in 
his favor, for circumstantial evidence, when relied on tl2 convict, should 
be clear, conr-incing, and conclusire in its connections and combinations, 
excluding all rational doubt as to the prisoner's guilt. To justify the 
infercnx of guilt thc circumstantial evidence must exclude to a moral 
certainty every other reasonable hypothesis. 

The  circumstances relied upon by the State to estab'ish an  unlawful 
breaking and entry, when considered as a whole, would tend to show that  
the entry was made through the front  door, where the prosecutrix and 
her l~usband  ere assaulted, and that  a f t w  the assault the defendant 
unlocked the back door and made his exit through thc rear of the house. 
Certainly, this inference is as reasonable and logical-if not more so- 
as the one the State seeks to have drawn from the testimony. There 
mas w r y  little evidence, if any, w l~ ich  mould exclude this hypothesis, 
which is consistent with the defendant's innocence. Certainly the testi- 
mony docs not exclude this inference to a moral certainty. I f ,  as the 
State contends, the defendant made his entry through the back door, 
just Ilow he did so n.ithout damaging the woodwork, breaking or spring- 
ing the lock, or disturbing the key, which was 011 the inside of the lock, 
is shrouded in mystery and a subject nlerely of conjecture. 

"Evidence which merely slio~vs i t  possible for the fact  in issue to be 
as alleged, or which raises a mere conjecture tha t  i t  is so, is an  insuffi- 
cient foundation for a vel-dict and should not be left to the jury." S. 7%. 
Vinson, 63 N. C., 335. 

The evidence discloses that  a vicious, felonious assault has been com- 
mitted, but we must not permit the gravity of the crime committed to 
withdraw our attention from the controlling principles of law involred 
in this action. 

We conclude that  there was no sufficient evidenccb of a felonious 
breaking and cntry to justify the submission of this cause to the jury 
upon the principal or initial charge contained in the bill of indictment, 
and that  to that  extent the motion of tho defendant to dismiss as of 
nonsuit should have been allowed. The case should have been sub- 
mitted to the jury only as to such of the lesser offenses embraced in  the 
bill as are supported by the testimony. 

We have refrained, as f a r  as possible, from detailing or discussing 
any of the evidence other than that  which had a bearing upon tlic 
charge of unlawful breaking and entry for the reason that  the defend- 
ant  will again be tried for lesser offenses embraced within the present 
bill of indictment, or upon another and a different bill of indictment, 
as the solicitor may elect. 

Fo r  the reasons assigned, this cause is remanded for a 
New trial. 
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( Filed 22 September, 1037. ) 

1. Removal of Causes § 4a- 

Whether an action is separable is to bc detern~inctl by the :~llegntion- 
of the complaint, mid where tlie complaint states a joint cause, the action 
is not rrmovnble even thong11 it  may be later deterniincd upon the trial 
that  plaintiff is  not entitled to recover from the parties jointly. 

2. S a m c C o m p l a i n t  in  this case held t o  s tate  joint cause, and nolirrsiclcnt 
defendant's motion to remove was properly tlenied. 
h complaint alleging that defentlant agents and scrv:~l~ts of the dcfentl- 

ant  railroad company had la~owlcdge th:lt plaiutiff's intestate, in a11 

intoxicated or crazed condition, was standing in a position between the 
tender of tlie engine and the baggage car, mid negligc~ntly ant1 willfnlly 
failed to perform their duty to hare intestate remoretl from his prrilous 
position, hut pcrn~ittcd him to rrnlain therein while the train Tvns moriug 
until he fell therefrom to his injlirg resulting in death, i s  hcltl to state 
a joint cause of action against the milrontl company and the individl1:11 
tlefcndnnts, and the rnilrond coml)any's nlotion to rcmovc on tlie gronlid 
of sepnmhle controversy was properly tlcnied. 

APPEAL by petitioner, defendant Sontliern R:~iln:r- ( 'oml)any, f rom 
Phillips, J., 31 May,  1 0 3 i .  F r o m  811 \ I A .  A\ffi~metl.  

T h e  plaintiff i n  the  complaint,  of some Icligtli and  i n  tlct:iil, qct fort11 
facts  charging all tlie defendants nit11 a c ~ i o 1 1 ~ 1 ) l ~  1icgligcnr(~ ill refer- 
ence to  the death of plaintiff's intebtntc. Tl iat  L. 1%. XTliite n a s  tlic 
engineer of tlie t ra in,  E. F,. Eni ley,  conductor of the t rain,  and &I. 1). 
M u r r a y  the ticket agent, and  all  joint tort-feasors. 

Tlic allcgationr. i n  p a r t :  "Tliat on G So\c,lllber, 1936. plailitifi'b 
intestate resided i n  Swain  County. Sort11 ('arolinn, .omc miles f rom 
Rr-son City, and  on tlie morning of saitl tlatc l ~ f t  Iii, saitl home v i t l i  
the purpow and intention of going to A l i l ~ e \ i l l c ,  S o r t l i  ( 'arol ina,  011 

business, and intenclecl to  t r a ~ e l  to  Als l~er i l l c  as a I)n.scngcl. on a t ra in  
of the  defendant  company nllic11 left Brysoli Ci ty  about 11 :30 o'clock 
a m . ;  t h a t  plaint if?"^ intestate camc to Brybon City, as  l)laintiff is in- 
formed and  believe.., and went to the .tation onnctl r,nd ~ ~ l a i n t a i l i e d  1, 
the  defendant  Southern Rai lway  C'onlpany f o r  tlic pnrpoic of purchas- 
ing a ticket over defendant company'.; lilic of r a i l n a g  to .\slierillc. 
T h a t  while plaintiff's intestate was i n  and around the dcfentlant com- 
pany's said s tat ion a t  Eryson  Ci ty  he  loit possci~iol i  of his mental  
faculties and became crazed and  d i~ordere t l  in  his ~n in t l ,  q o  tha t  he  ditl 
not know or realize n h e r e  he  way, :in0 n-aq yo cdrnztd ant1 rliqortlered i n  
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mind that  he n.as lmable to care for himself, or realize and understand 
TI-licrc he was going or x-hat h r  v a s  doing; that  said condition of his 
nlind was due. as  lai in tiff is informed and believes. to intoxication or , . 
suddrn illness, and plaintiff avcrs that  the condition of her intestate 
was plain and apparent to all while he was in and a ~ o u n d  the station 
of the defendant railway company; that  while plaintiff's intestate was 
in this condition a t  and aroulld said station of <11e defendant company, 
a passenger train. o \ ~ n e d  and operated by the defendant company, known 
as Tra in  No. 17, arrived a t  said station en route to Murphy, North 
Carolina, and stopped for approsinlately ten minutes a t  said station, 
about 12 :30 o'clock n.m. Thnt  n-hile said Tra in  S o .  I7 was standine 

u 

at  said station, plaintiff's intestate being crazed and mt:ntally deranged, 
as aforesaid, and being without mind or power to care for himself, 
climbed on the baggage car of said passenger train KO. 17, and stood in  
a position between the tender of the engine and said baggage car, in 
plain view of the servants and employees of the defendant company, 
including the defendants -1. D. Mnrray, E. E. E:nsley, and L. EI. White. 
That  before said train pulled out of said station the plaintiff's intestate 
liollercd and nlacle oth& dcnionitrations, indicating that  he was out of 
his head and mentally clcranged and entirely incapable of taking care of 
himself. That  lie was seen wliile standiilg in  w i d  position before said 
train pulled out by enlployec~ of the defendant railway company who 
saw plaintiff's intestate's hclplcss condition and knew rjnd realized that 
he would bc killed unless rcniowd from said dangerous and pcrilous 
position. . . . That  the defendants E. E. Ensley, I,. H. White, and 
A. D. Murray  were notified and had actual knowledge that  plaintiff'b 
intestate was on said Tra in  S o .  17, in said dangerous and perilous place 
and situation :is aforesaid, in a crazed and mentally dwanged condition, 
in ilnnlincnt danger of being tlirown under said train and killed; and 
thereupon i t  became and was the duty of said defendants, and each of 
them, to have plaintiff reniored frorn said place of danger on said t r a in ;  
but the defenclants, and each of them, knowingly, willfully, and reck- 
lessly and n.antonly alloned plaintiff's intestate to remain in said place 
of danger and peril on said train for more than an  hou - while same was 
proceeding toward Murphy, and failed and neglected to  make any effort 
to have plaintiff's intestate removed frorn said train, and plaintiff's 
intestate was thereby caused, pennittcd, and allo\ved to be thrown under 
the wheels of said train and killed, all to plaintiff's great damage, as 
hereinafter stated. That  a t  the time Tra in  No. 17  left Bryson City 
until plaintiff's intestate was thrown under the wheels thereof and killed, 
as aforesaid, said intestate was in plain viev, standing between the 
tender and baggage car of said train and hollering in a manner to 
attract attention, and plaintiff alleges that  the defendants, and each of 
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them, knew tliat plaintiff was on said train in said dangerous and 
hazardous place and position, or by the exercise of ordinary care the 
defendants. and each of them, could ha re  l~a r i i cd  of plaintiff's pretence, 

and that  he waq mentally deranged, not able to rare for himself, and 
was liable a t  any inoinent to be li~irlcd beneath the wheels of said t r a in ;  
hut said defentlants negligently m d  reckleuily failed to remore plain- 
tiff's intestate from said train and from &aid dangcronq plarc and situa- 
tion, and as the proximate result of said carclewie\.; and negligence 
on the par t  of the said defendanti, and each of them, plaintiff'? intt~state 
was thrown from his pofition. R S  aforesaid, under the \\heels of said 
train and killed, all to Idailitiff's great dnlnage, a.; hereinafter qtateil. 
That  the aforesaid careless, tortious, iiegligent, and r~cklcss  a c k  curl- 
duct, and on~isiions of tlie wid defendants, and each of them, directly, 
materially, concurrently. jointly. and proximately coiitrihnted, to and 
were the direct, joint, concurrent, and proximate car1.c of thp i n j ~ i r y  
and death of plaintiff's intestate, and plaintiff awr.; that by reason 
thereof her said iiitectate 11-ai crushed, torn, mangled. a i d  killed in the 
manner aforesaid, all to her great damage in the sum of $30,000." 

The Southern Railway Company filed petition arid eo~iiplied n i t h  tllc 
requirements to remove the action to the lTnited States Diqtrict Coiirt 
for the Western District of North Carolina, and set forth i11 detail the 
reasons therefor. 

The  clerk of tlie Superior Court of Sna in  Couiity, S. C., rendered 
the following judgment : "It is thereupon considered and orderrd by the 
court that  the nlotion and petition of t h  defcii(1ant Southern Rail\\ ay 
Company to remove the abol-e entitled action from the Supcrior Court 
of S ~ v a i n  C'ounty, North Carolina, to the United Sta tw Di,trict Court 
for the Western District of Xor th  Carolina, for trial he and the same 
is hereby denied and overr~~leil .  F rank  I I ~ a t t ,  C'. S. C., S n a i n  Count.." 

The Southern Railway Company appealed to the Superior Court from 
the judgnrent of the clerk of the Superior Court, a i d  Phillips, J., rc11- 
dered the follon ing judgment : "I t  is therefore cm~sidered and ordered 
by the court tliat the l~iotion and petition of the defendant Southern 
Itailu ay Compaiij- to remove the ahol-c entitled action fro111 the Superior 
Court of S ~ v a i n  County, N.  C., to the United States District Court for 
the Western District of K o r t l ~  Carolina for trial 1)e nnd the same is 
hereby denied and overruled, and tlie order of the c l t ~ k  o ~ e r r u l i n g  said 
motion is hereby affirmed." 

T o  the making and signing of the foregoing order denying and over- 
ruling defendant Southern Railway Company's motion and petition to 
remove the above case to the United States District ('oiirt for  trial, the 
petitioner, Southerr1 Rai lx~ay Con~pauy,  excepted. aisigned error, and 
appealed to the Supreme Coiwt. 
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The defendant excepted and assigned error:  "That his honor erred 
in entering judgment overruling defendant's petition to remove this case 
to tlirl U. S. District Court for  tlic XTestcrn District of Nor th  Carolina, 
and in entering ordci- retaining said case in the State Court, as appears 
of record." 

CI..IRI<~OS, J .  Tyc scc no error in the juclginent of the court below. 
I n  Trlrst Co. 7' .  R. R., 209 N. C., 301 (rill), speaking to the subject, 

is the following: "This matter WIS settled beyond question long ago in 
-Ilorqnnfon 2%. I I u t t o ~ .  supra (IS7 N .  C., 736 [739]), and in Alnbnmo 
,Co7~fliern RIJ. v. Thompson,  200 U. S., 206. I n  that  caqe an  action was 
hrouglit by tlic administrator of Florence Jones againqt the railroad 
and Wm. 13. 3Iills) a<  conductor, and Edgar Fullar, as engineer, for 
actionable negligence. The defendant corporation was organized under 
thc l a w  of Alabama and the conductor and engineer and plaintiff were 
citizens of Tcnncqsce, n-licrc the action was brought. The opinion ( a  long 
one), covering ercry phase of the lam and citing a wealth of authorities, 
a t  11. 217, says : 'I11 other words, the right to remove depended upon the 
rase madc in tlic complaint apniliqt both ilefelldants jointly, and that 
right, i n  the absence of a showing of fraudulent joinder, did not a r iw 
from ihe failure of thc coniplainaat to establish a joint cause of action.' 
A'lt pp. 218-19, speaking to the subject, it  is sa id :  'Docs this become a 
cep~rab le  controversy within tlie meaning of the act of C'ongress because 
thc plaintiff has misconceived his cause of action and had no right to 
prosecute thc defendants jointly? IVe think, in the light of the adjudi- 
c:itionr abore cited from this Court, it does not. Gpon thc facc of the 
complaint, the only plcading filed in the case, the action is joint. I t  
niay be that  thc state court will hold it not to be so. I1 may be, which 
we are not called upon to decidc non., that  this Court ~ r o u l d  so determine 
if the matter shall be presented on a case of which i t  has jurisdiction. 
But this does ilot rhangc the character of the action, which the plaintiff 
has seen fit to  bring, nor change an  alleged joint cause of action into a 
separable controversy for the purpose of removal. The case cannot be 
removed unlcqs it is one which presents a separable controversy wholly 
between citizcns of different states. I n  determining this question thr  
law looks to tlie case madc in the pleadings, and determixes whether the 
state courts shall be required to surrelidcr its jurisdiction to the Federai 
courts.' Southern Rcrilriwy Co. I?.  Lloyd ,  239 U .  S., 496." 

I n  C:levenger v. G r o w r ,  211 N. C.. 240 (243), i t  is sa id :  "As was 
said in JIughcs 2,. Ittrilroad, 210 S. C.. 730, the last caw wherein this 
Court considerect the qucstion of rcnioral of cases to the Federal Cour t :  
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. I t  seems to be well settled t h a t  whether there is a separable controversy 
is to  be determined by the complaint,  and  t h a t  whether  resident defend- 
an t s  a r e  joined fraudulent ly f o r  the  p u r p o v  of preventing renloval of 
tlie cause to the  United S ta tes  Conr t  is to  be determined by the facts  
alleged i n  the  petition f o r  removal. Xllorgi~rrfon z3. f l ~ c t f o n ,  187  K. C., 
736; Gulp v. I n s .  C'o., 202 N. C., 8 7 ;  T U ! P  1 % .  R. R., 205 x. C., 51 ;  2'r t !d  
( ' 0 .  I). R. R., 200 1. C'., 304;  Po~c 'c~rs  v. It. li'., 169  U. S., 0 2 ;  Sou ther i t  
Ry. 2.. L l o y d ,  239 U. S., 406: Il'ilson 1 . .  l l r p i / b l ~ c  I r o n  d: N ! c ~  CO., 
257 U. S., 92. T h e  petitionrr lilust not only allege fraudulent  joinder, 
hut must  s ta te  fact?  leading to t h a t  conclusion, a p a r t  f r o m  the  pleader's 
deduction. C'riap 1 . .  Pibre  Co..  193 S .  C., 77.' ' In order  to w a r r a n t  
the removal on the ground of alleged fraudulent  joinder, the  petition 
rtlust contain statements of the  relevant facts  a n d  circumstances, with 
sufficient minutenew of detail ,  and  be of slich k ind  as  r ight ly to engender 
or compel the  concluhion tha t  the  joinder lias been made i n  bad fa i th  
and without  right.' C'ri\p c. F i b r r  C'o., 190 N .  C., 77;  F o r e  1 ' .  T n n ) t i r ~ y  
I 'o. ,  175 S.  C., 533;  C'ogtlill c. C ' l n g f o , ~ ,  170 N. C., 587; S m i t h  I , .  (Jcccrr- 
ries C'o., 164 N .  C.,  33s ; 2. I?. P. /,ioytl, 239 I-. S., 496. T h e  on~i i s ion  
of a n  employee, n l d e  act ing i n  t l ~ c  scope of his employment, to pc~rfornr 
a legal d n t g  o~rtxtl to  a t lnrd p c ~ i o i i  ordiiiarily imposes liability on both 
(mployee and cmploycr. 7'rtr\f (lo. I*. 12. R., 209 3. C., 304;  f fol l iheld 
1 , .  Tclrphorir  C'o.. 172 S. ('., 714; I l o u q h  I*. X. R., 144 S. C'., 692. 
K11en the fa(+ v t  fo r th  i n  t h r  i d t i o n  i n  t l ~ e  in i tan t  case as the hasis 
for the allegation of frauclulcnt ~ o i n d c r  ;I:.(. coniidered and  a~ ia lyzed  
111 their  relation to t l ~ c  c.;tiLse of actioll wllegcd i n  the  c*on~~)lai l l t ,  i t  is 
apparen t  tha t  tile\- a r c  imufficient fo r  that  purpose nnder  the rule  laid 
,lonxl i n  Crisp is. F i h r c  C'o., szcpro, anti T r u a !  C'o. I,. A. R., s~rprtc." 

F o r  the  r c a w n ~  g i ~  en, the  judgnwi t  is 
Alffir~ned. 

1 .  Insurance # 44-E;mplo)ee riding pas\ hcld not within clwuw excluding 
employers while optrating, maintaining, or using vehicle. 

The policy of linbilitg insurmlce 1)rocurecl 1)y a bnb compnlly excluded 
liability for injury to any employee of n<snretl wl~i le  operating, maintain- 
ing, repairing, or using ally vehicle covered by the policy. Plaintiff was 
injured while riding on a pass given her a s  compei~aation for answering 
tlie phone a t  her hotel used ah a b11h tcrminnl. and for giving information 
about thr  far(.., baggage, and schednlri. I f c l d :  C'onrtrning the policy 
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in accordance with the rights of assured and the intent of the parties, 
plaintiff, conceding she was an employee. was a passenger for hire a t  
the time of the injury, and was not injured while operating, maintaining, 
repairing, or using the vehicle within the meaning of the noncoverage 
clause. 

2. Same-Employee riding pass held not  within clause excluding liability 
t o  employees in  course of t rade o r  business of assured. 

The policy of liability insurance procured by a bus company excluded 
liability to any employee of assured arising out of and in the course of 
the trade, business, profession, or occupation of assurzd. Plaintiff mas 
riding a pass given her for services rendered by her a t  assured's bus 
station in giving information to prospective passengers. Held: Constru- 
ing the policy in accordance with the intention of the parties, the non- 
coverage clause excluded liability to employees injured while acting 
within the scope of their employment, and plaintiff's injnries Kere not 
enstained in the scope of her employment and inaurei. may not escape 
liability therefor uncley the noncoverage clause. 

3. Judgments  5 29- 

An insurer having entire control of the defense of 111 action against 
insured is bound by the judgment, even though i t  is not a party to the 
snit, and may not assert in a subsequent action that  the injured person 
was not a passenger for hire when this issue is a d v ~ m e l y  determined 
i~gainst it  in the former action. 

4. Carriers 15- 

An employee riding a pass given as  compensation for services rendered 
is a passenger for hire. 

3. Carriers 5 21- 
A carrier owes the same degree of care to a g r a t u i t o ~ ~ s  passenger a s  it  

owes to n passenger for hire. 

6. Insurance 5 43-Under facts, insurer held estopped t o  deny liability on 
g ~ o u n d  tha t  assured had n o  franchise t o  operate buses i n  t h e  State. 

;issured operated buses largely in another State and had no franchise 
in this State, but its bnses were used in North Carolina on routes 
i~ssigned another company, controlled by the same interests, which did 
have a franchise in this State. The policy taken out by assured had 
an  endorsement attached thereto expressly providing insurance on its 
bnses covered by the policy while engaged in the  rans sport at ion of 
passengers for compensation in North Carolina. Plaintiff was injured 
while riding on a bus of assured in North Carolina. Held:  Insurer mill 
not be heard to deny liability on the ground that assured had no franchise 
to operate buses in Korth Carolina. 

, \ P I V ~ L  hy the  defendant  f r o m  Willintrls,  J., a t  *ipr i l  T e r m ,  1937. of 
CVRRITCCI~. S o  error .  

O n  22 Apri l ,  1930, the  defendant  issued t o  the  assured, TTirginia 
Beach B u s  Line, Iac . ,  and/or Coastal Coach Lines, I n c  , i ts Pol icy S o .  

PT-6401,  indemnifying the  assured "against a n y  loss ar is ing or  resulting 
f r o m  calain~s on account of bodily i n j u r y  or  dea th  suffered by any person 
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or persons other than the assured and his employeen excluded herein as 
a result of accident occurring while the policy is i n  force." The policy 
carried the usual requirement that  the defendant should defend actions 
for the recovery of damages. 

There was a clause -11 said policy excluding certain employees of the 
a.sured from the coverage of raid policy. 

Bus KO. 15 of Mack make, nit11 Motor S o .  BAi 703-79, n a s  specifi- 
cally included in the policy by endorsement. Thc liability to anyone 
individually v-as likewise limited to $5,000. 

-1s required by resolution adopted by the Corporation Con~mission of 
S o r t h  Carolina in 1927, endorsenlent ( d )  \\as likewise attached to said 
policy. This cndorsement provides : 

"The insurance granted under this policy is hereby extended to cover 
any motor vehicle, . . . specifically named, numbered, or otherwise 
designated, or described in  the policy sufficiently for identification, 
operated by the assured while actually engaged in the transportation of 
passengers for cornpensation upon any of tlie public highnays in the 
State of North Carolina." 

The Virginia Beach Bus Line, Inc., will hereafter he referred to as 
13us Line, and the Coastal Coach Lines, Inc., will be referrcd to as 
Coach Lines. 

Plaintiff, n- lde  riding on one of the bubes of the assured Bus Line 
named in  said policy, to wi t :  Bus BA 703-79, on 11 September, 1930, 
suffered certain persolla1 injury. Suit  mas instituted against the Bus 
Line and judgment was recovered in thc sun1 of $9,645. Upon notice 
to this defendant, it appeared, aiiurned control, a d  directcd the defense 
of the Bus Line in  said suit. 

The Bus Line 1 i a ~  ing become insolreat, this suit was instituted by the 
plaintiff to recorer of the insuror the amount of her recowry, subject 
to the limitations in the po1;cy. 

The defendant denied liability ( a )  for that the plaintiff, being an  
cmployee of the Bus Line, did not come within the cowrage of the 
policy; ( b )  for that  the policy limited the use of the motor ~el i ic le  in 
question to transportation of passengers for compensation purposes on 
schedule orcr I .OU~PS authorized by the North C'arolina Corporation 
Commission, and that the assured Bus Line had no franchise to operate 
buses ~vi th in  the State of Xorth Carolina. 

The Bus Line and the Coach Lines were controllecl by the same inter- 
ests and the two lines interchanged buses, the Bus Line buses being 
used a t  times on the scheduled run? of the Cyoach Lines under its fran- 
chise in Kor th  Carolina. 

Judgment was rendered in the court below in favor of the plaintiff 
and against the defendant in tlie sun1 of $5,000, and the defendant 
appealed. 
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I ~ A I ~ X H I L L ,  J .  The hotel of the plaintiff a t  Hertford, N. C., n-as u x d  
I)y t h ~  Bus Line as a paswnger station, or a bus stop. She rendered 
service to the Bus Company by answering the telephone, giving informa- 
tion about the arrival and departure of buses and about the schedule, 
fares, and baggage. I11 return she received a pass entilling her to ride 
free of charge on the buses of the Bus Line. When injured she n-as 
riding on tlie bus by virtue of the pass, going from Hertford to Norfolk. 

I t  may then be conceded that  the plaintiff was an  employee of the 
1311s Line a t  the tinip of her injuries. Her  duties as suc h employee were 
confined to her hotel and her sole compensation w a q  the pass shc 
receired. 

Was the plaintiff eseluded from the coverage of the policy cited by 
rca5ons of the provisions thercin, excluding certain em~lloyees from the 
protection of the policy? 

Subsectioli -1 of the noneoverage clause excluded any employee of the 
assured while operating, maintaining, repairing, or using any automobile 
covered therein. The word "using" as contained in this clause mould 
not embrace uqe as a passenger. Plaintiff'q duties did not require her 
to operate, maintain, repair, or u w  any of the automol~iles of the Bub 
Line. reasonable interpretation of this language, bearing in mind the 
rights of the assured and the intent of the parties to the contract, leads 
to tlie conclusion that plaintiff dops not come within t h ~ s  section of the 
noncorerage clause. 

Subsection I3 excludes liability to ally employee of the aasured arising 
out of and in the course of the trade, business, profession, or occupation 
of the assured. I t  seems to be clear that  the intent of this section was 
to exclude those employees suffering in jury  which occurrtd in the course, 
i ~ n d  which grew out of their employment in the trade, business, profes- 
sion, or occupation of the assured; that  is, those employcc?~ injured while 
acting within the scope of their employment. 

Broadly speaking, the noncoveragc clause excludes only those em- 
ployees who merc injured while about th& master's business. The 
plaintiff falls within neither of these classes. 

Although she was an  employee of the Bus Lines she was not acting 
\vitliin the scope of her employment a t  tlie time of her illjury. Although 
riding upon a pass given her in return for her ser~ices ,  she was a 
passenger for hire. The plaintiff's status as a passenger for hire a t  the 
time of her illjury has heretofore been judicially determined in  plain- 
tiff's former action against the insured Bus Line, which the instant 
defendant c.sclusirely defended at all stages. The  jury found, in re- 
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sponse to issues ~ubnii t tcd,  that  the plaintiff lvas injnrcd by the ncgli- 
gence of the Bus Line n hile traveling as a passenger for hire on one of' 
its buses. 

The defendant insurer, llaring assumed full control of tlie defense in 
that  cansc, cannot now be h ~ a r d  to question the legal itatn, of the plain- 
tiff as a passenger a t  tlic time of her i n j ~ ~ r y .  TT?pi(/inq r. 1 1 o m ~  Arc;-  
dent I ~ A ~ I ~ ( ~ H c c  ('om11011~y, 55 -1. L. It., 41 (Not?) : ~ ! 1 / / e r t o n  I . .  [ J .  8. 
C'astinlfy C o n ~ p n n y ,  6 &I. L. R., ,383 (Xote).  

"Where the insurer, although not being a party to an illjurcd persoli'b 
suit against the insured, conducts the dcfenie of that  suit, although in 
the name and behalf of the insnred, with fnll opportunity to intervene 
therein and set u p  such dcfenw as it deems proper, i t  is bound by thr  
result thereof ~ r h e n  sued later by the injured person." 6 Blashficltl's 
Cyc. on Autonlobile Law a11d Practice, see. 4076, page 442. 

This defendant insurer having undertaken the defense in the case of 
this plaintiff against the insured, bcing responsible under its policy ovcr 
to the assured on a e c o ~ n t  of any jndgn~ent this plaintiff recovered 
against the aisured for damages canicd by the negligt,ncc of the assuretl. 
is bound by the judgment therein. 

Even though this question had not been judicially deternlined in a 
manner binding upon th? defendant, we would hold that the plaintiff 
v a s  a pa'senger for hire. 

Passes issued for a valuable consideration, nhct1ir.r uloncy or serv- 
ices, are in no sense gratuitous, and an  employee riding on such a pas> 
is a paswngcr for hire. A-. h'. R. l?. Co. c. C ' h o p m n ~ i ,  241 U. S., 276;  
Grtzrtd Trunk Ry. Co.  1). S f e p h e ~ ~ s ,  2 1  U. S. Law Edition, 535. 

I n  10 C. J., 635-6, it is said:  "A 1)erqon riding on a pass is as much 
a passenger as if he were paying full fare, unless he refusm to comply 
with the conditions thereof, and, if the pass is given for a valuable con- 
sideration, h~ is a passenger for hire." 

I n  10 C.  J . ,  637, it is said, to like effect: "The consideration for thc 
pasqes for such person ii: the senice  he renders." 

To thc same effect i t  is said in P o z c ~ ~ l l  v. 17nion Paci f ic  R. R. Co., 255 
Mo., 420: "Where a railroad company engages an  attorney to act as its 
local counsel, and gives him an  annual pass in consideration of his 
agreement not to accept any cases against the company, the attorney, 
although using the pass on his o n n  buriaess, is a passenger." 

Even though the plaintiff had been a gratuitous passenger, the assured 
would have olved her the same degree of due care. T o  this effect see 
( ' a t e s  2). H u l l ,  171 N .  C., 360. 

We hold, then, that  the plaintiff \ \as not excluded from the coverage 
of said polirj. by reawn of Iicr cwploon~cnt by the Bui  Lineq. 
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I s  plaintiff barred from recorery i11 this action by reason of the fact 
that  the policy liniitcd the use of the motor vehicle in q ~ ~ e s t i o n  to trans- 
1)ortation of pasqcngers for conipcnsation purposes on schedule over 
routes authorized by the North Carolina Corporation C'oinnlission and 
the Bus Line had no franchise to operate buses within the State of 
North Carolina ? 

The Bus Line, operating largely in the State of Virginia, but whose 
buses were uqed in S o r t h  Carolina on routes assigned tke Coach Lines, 
and the Coach I h e s  were equally insured by defendant's policy. This 
policy, by endorsement attached thereto, expressly provides tha t :  "The 
insurallce granted is estended to corer any motor rehicle . . . spe- 
cifically named, numbered, or otlierwise designated, or described, in the 
policy sufficiently for identification, operated by the assured while ac- 
tually engaged in the transportation of passengers foi. compensation 
upon any of the public highways of the Statca of Kor th  Carolina." The 
bus upon which plaintiff mas riding a t  the time of her injury was 
specifically included in the policy and was being actualiy operated for 
the transportation of passengers for hire upon the public roads of North 
Carolina a t  the time plaintiff was injured. This defendant cannot now 
be heard to deny its liability under its policy by reason of the fact that  
a t  the time of the accident, resulting in illjury to the plaintiff, i t  held 
no franchise from the Corporation Comniission of Nor th  Carolina, 
authorjzing it to operate its buses upon the public roads of North 
Carolina. The  plaintiff is not excluded from the protection of the 
policy by reasoll of that  fact. There was no error in the judgment 
below. 

N o  error. 

LEIIA hI. GLASS, THOS. A. MITCHELL AKD WIFE, JlARY L. MITCHELL. 
v. LYNCHBURG SHOE COMPANY, L. 11. SHEFFIELI), SHERIFF, A N D  

IV. R. DALTON, TRUSTEE. 

(Filed 22 September, 1937.) 

1. Deeds § l o b -  
While an unregistered deed is good as between the parties, it does not 

convey the complete title and is ineffectual as against subsequent grantees 
under registered deeds and creditors of the grantor, C. S., 3309. 

2.. Same: Adverse Possession S 9a-Where grantee in unregistered deed 
conveys by registered deed, registered deed is color of title. 

While an unregistered deed is not color of title as against subsequent 
grantees under registered deeds and creditors of the grantor, C. S., 3309, 
where the grantee in the unregistered deed conveys by registered deed, 
and mesne conveyances from him are duly registered, such registered 
deeds are color of title, C. S., 421, and where the land is held by actual 
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possession successively by the grantees in such chain of title continuousls 
for over seren years prior to the filing of a judgment against the grantor 
in the nnregistered deed, the grantor in the unregistered deed is divested 
of title by adverse possession prior to the filing of the judgment, and the 
judgment does not constitute a lien against the land. 

APPEAL by defendants from Emin,  J., a t  Map  Term, 1937, of 
ROCKIKGHAX. 

An  action brought by the plaintiffs to restrain the sale under execu- 
tion of the lands described in  the complaint and to remove as cloud 
upon title the judgments under which the execution issued. 

The parties x-aived jury tr ial  and agreed tha t  the court should find 
the facts without a jury, and on hearing all the facts were admitted 
of record. 

R. L. Borland, widower, who had title i n  fee simple, conveyed the 
land in question to W. B. Wray  by deed dated 14 June,  1912. W. B. 
T r a y  entered into possession immediately but did not register his deed. 
H e  claimed only under it. Wray  conveyed to J. D. Glass by deed dated 
27 July,  1912, registered 22 August, 1912. J. D. Glass and wife, 
Leila M. Glass, executed deed of trust to W. R. Dalton, trustee, to secure 
indebtedness to a third party. This deed of trust was dated 25 Septem- 
ber, 1912, registered 5 October, 1912. W. R. Dalton, trustee, foreclosed 
under the deed of trust and conveyed to Leila M. Glass by deed dated 
20 October, 1917, registered 31 October, 1917. J. D. Glass having died 
11 March, 1917, Leila hf. Glass, widow, conveyed a portion of the land 
to Thos. A. Mitchell and wife, Mary L. Mitchell, by deed dated 22 Feb- 
ruary, 1924, registered 23 February, 1924. 

Plaintiffs claim title by adverse possession under the registered deeds 
as color of title. 

The deed from W. B. Wray to J. D. Glass, the deed of trust from 
J. D. Glass and wife to W. R. Dalton, trustee, the deed from W. R. 
Dalton, trustee, to Leila 31. Glass, and the deed from Leila N. Glass to 
Thos. A. X t c h e l l  and wife were based upon valuable consideration, 
were duly executed, delivered, and registered, were sufficient i n  form 
to convey and purported to convey the land in  fee simple by specific 
description. 

Immediately upon obtaining deed from W. B. Wray,  27 July,  1912, 
J .  D. Glass entered into actual possession of the land under said deed, 
"claiming the same as his own," and he and the plaintiffs, claiming 
under him and under said subsequent conveyances, continued such 
actual, open, and notorious possession under known and visible lines 
and boundaries, and were in  such possession on 1 6  November, 1925. 

Defendant Lynchburg Shoe Company obtained judgments against 
R.  L. Borland, which were duly docketed as prol-ided by law on 16 
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November, 1925. I n  Janua ry  and February, 1935, executions mere 
issued to defendant L. 31. Sheffield, as sheriff, who, mder  authority 
thereof, levied upon and advertised for sale all the land in controversy, 
both that  claimed by plaintiff Leila M. Glass and that  by Thos. A. 
Mitchell and wife, i n  the manner and in accordance with law. The  
sale was enjoined in this action. R .  L. Borland is insolrent and with- 
out property sufficient to satisfy the execution. 

Upon these facts the court below concli~ded as maiters of law, in 
substance, the follon-ing: (1)  The deed from R .  L. Borland to W. B. 
TVray, not having been registered in corilpliance with the Connor Act, 
C. S., 3309, that  plaintiffs do not derive any title under said R. L. 
Borlaiid. ( 2 )  That  the deed from T. B. T r a y  to J. D. Glass, the deed 
of trust from J. D. Glass and wife to RT. R. Dalton, trustee, the deed 
from W. R. Dalton, trustee, to Leila hf. Glass, constitute color of title 
to the land claimed by Lcila &I. Glass; and that  the said deed, the deed 
of trust, and the deed from Leila I f .  Glass to Thos. A. Mitchell and 
wife constitute color of title to the land claimed by Thos. A. Mitchell 
and wife. (3 )  That  the acts of Leila M. Glass and J. D. Glass ill 
possessing the land claimed by Lcila 31. Glass, and the acts of Thos. A. 
Mitchell and wife, Leila 11. Glass, and J. D. Glass in possessing the 
portion of the land claimed by Thos. ,I. Mitchell and wife, under the 
said deeds, from 25 September, 1912, to 16  Sovember, -1925, as to each 
portion of land, constituted in  law adverse possession for more than 
seven years, to wit, for a period of thirteen years. (4)  That  title had 
been ripened ill Leila 31. Glass and in Thos. A. Mitchell and wife, 
respectively, to the land claimed by each by such adverse possession 
under color of title prior to the docketing of the judgments of defendant 
Lynchburg Shoe Company against R. L. Rorland, 16 November, 1925, 
and hence R. L. Borland had no title to said lands upon which the liens 
of said judgments could attach. 

From an  adverse judgment in accordancc with such rulings, the de- 
fendants appealed to the Supreme Court, and assigned error. 

Al len  H.  G w y n  for plaintif fs,  appellees.  
W.  R. Dal ton  and  P. W .  Glidewell  for defendants ,  ap,oellants. 

WI~YBORKE, J. The court below was correct i n  holding: (1) That  
plaintiffs d e r i ~ e d  no title from R. I,. Borland, and (2 )  that  the unregis- 
tered deed appearing in  the chain of title to the property in  question 
did not prevent subsequent deeds in the chain, which are duly registered. 
being color of title under which title may be ripened by adverse poses- 
sion as against creditors and purchasers for value of the grantor in such 
unregistered deed. This conclusion is not in conflict n i t h  the Connor 
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Act, C. S., 3309, and gives effect to the statute relating to adverse posses- 
sion under color of title, C. S., 425. 

Considering these two statutes together, and giving effect to each, as 
applied to the fact situation in  the present case, title remained in  R. L. 
Borland until he Tvas either divested of it by the registration of his deed 
to W. B. Wray, or divested of it by adverse posecssion for seven years 
under color of title, C. S., 428. 

The unregistered deed from R. L. Borland to TiT. B. TVray was good 
as between them;  TPnrren I ) .  TtTilliford, 148 N. C., 474; W e s f o n  1 % .  

L u m b e r  Co., 160 N .  C., 263-266, 75 S. E., 800; but until i t  was regis- 
tered W. B. Wray  did not acquire a completed title-the real title. 
C. S., 3309. Hence, the deed from W. B. Wray to J. D. Glass purported 
to convey, and was sufficient in form to convey, but failed to convey tllc 
real title. The registration of that  deed in 1912 put the world on notice 
that  i t  purported to convey the title to Glass. Subsequent nzesne con- 
veyances, when registered, had like effect. 

A deed of that  character is color of title in accordance with a long 
line of decisions of this Court. I n  T n f c  2).  Sozcfhard, 10 N .  C., 119, 
Just ice  Henderson wrote: "Color of title may be defined to be a writing 
upon its face professing to pas< title, but which does not do it, either 
from a want of title in the person making it, or the defective mode of 
conveyance that  is used." This definition has been accepted through the 
years and cited with approval in numerous cases, aniong which a re :  
S m i t h  v. Proctor, 139 N .  C., 314, 51 S. E., 889; Greenlenf v. Bart le t t ,  
146 N.  C., 495, 60 S. E., 419; B u r n s  v. S f e w a r f ,  162 N. C., 360, 78 
S. E., 321; Seals  v. Seals,  165 N .  C., 409, 81  S. E., 613; C'rocker c. 
V a n n ,  192 N .  C., 422, 135 S. E., 127. 

The case of john sol^ v. F r y ,  195 N .  C., 832, 143 S. E., 857, is in point 
in the present case. The  pertinent facts there are : Alex Evans executed 
deed to Evancler l l c I r e r  on 14  May, 1892, for the land in question. 
This deed was not registewcl until 30 November, 1023. McIver had 
possession of the land six years prior to the date of the deed, and he and 
those claiming under hinl remained in continuous possession from the 
date of thc deed, claiming to be the owners thereof. The defendant 
K. R. Hoyle obtained and docketed a judgment against Alex Evans on 
12 December, 1921. The Court statw, p. 839: "Evander McIver and 
those in privity, including plaintiffs, held the possession under kno~vn 
and visible lines ant1 bonndarieq a t  least twenty-eight years, it  goes 
without saying adverse to Alex Evans, as he parted with the title and 
possession and the posession mas ~ m d e r  kilown and ~ i s i b l e  lines and 
boundaries. 11ecev.arily adverse to ,Uex Evaiis a i d  all other persolib. 
The law, C. S., 430, steps in and says such adverse powmion for twenty 
yeari so held gives a title in fcc to the possessor of such property, the 
plaintiff, those in pririty." 
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There the unregistered deed did not prevent the grantees setting up 
adverse possession for twenty years. 

I n  like manner, the unregistered deed from R. L. 13orland did not 
prevent and preclude the plaintiffs setting up title by adverse possession 
for seven years under the color of title of subsequent registered deeds in 
the chain of title. 

The defendants contend that R. L. Borland is the common source of 
title and that under the Connor Act plaintiffs cannot ignore the unregis- 
tered deed from R. L. Borland to W. B. Wray. Defendants rely upon 
the cases, Aust in  v. Staten,  126 N. C., 783, 36 S. E., 338; Collins v. 
Davis, 132 N. C., 106, 43 S. E., 579; Eaton  v. Doub, 190 N. C., 14, 
128 S. E., 494; XcClure  v. Crow, 196 N .  C., 657, 146 S. E., 713. 

The cases are distinguishable from the instant case in fact situation 
in that in each of them an unregistered or defectively registered deed 
from a common grantor was sought to be used as color. of title. Two 
deeds from a common grantor were involved in all except Eaton v .  
Doub, supra, in which lien of judgment was set up against an unregis- 
tered deed. The Connor Act, C. S., 3309, applied. I t  is notcd that 
the possession relied upon in these cases mas of less duration than twenty 
years. Johnson v. Fry ,  supra. 

I n  speaking of the doctrine set forth in Austin 21. S f n f e n ,  supra, it is 
said in Collins v. Ducis, supra, at p. 111: "We therefore hold that 
where one makes a deed for a valuable consideration, ;ind the grantee 
fails to register it, but enters into possession thereunder and remains 
therein for more than seven years, such deed does not constitute color 
of title and bar the entry of a grantee in a subsequent deed for valuable 
consideration who has duly registered his deed. . . . Except in cases 
coming within this rule, the rights acquired by adverse possession for 
seven years under color of title are not disturbed or affected by the act 
of 1885 (Connor Act). To this extent we affirn? the law as laid down 
in Aust in  v. Statcn, supra." The instant case does not come within the 
rule so affirmed. 

The plaintiffs and those under whom they claim had been in actual 
possession of the property in question under known and visible lines and 
boundaries, claiming as their own from 22 Alugust, 1919, to 16 Novern- 
ber, 1925, more than thirteen years under deed from 'W. B. Wray to 
J. D. Glass, and more than eight years under the deed from W. R. 
Dalton, trustee, to Leila M. Glass prior to the date of the docketing of 
the judgments which defendants contend became a lien on the land in 
question. At that time R. L. Borland had been divested of all title to 
the land in question. 

We concur in the ruling of the court below. The judgment is there- 
fore 

Affirmed. 
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THE FLORSHEIJI SHOE COMPANY v. THE LEADER DEPARTMENT 
STORE, INC. 

(Filed 22 September, 1937.) 

1. Actions 5 4- 

The conrts of a state will not ~enil their aid to tllc enforcenient of LI 

contract which ~ io ln tcs  its positive It@slation. 

2. i'tIonopolies 9 2--Agreement that  retailer should sell products upon con- 
dition t h a t  h e  not sell like products of con~pet i tors  is unlawful. 

An agreement that a retailer should handle the product of a certain 
manufacturer upon condition that the retailer should not sell like products 
of other manufacturers within the same price range i s  hc7d prohibited by 
C. S., 2363 ( 2 ) ,  and nilenforceable in onr courts, and does not fall withill 
C .  S., 2563 ( 6 ) .  permitting. ill the absence of mi intent to stifle competi- 
tion, a contract granting the seller an exclusire agency for a product 
within a certain territory. 

3. Monopolies 3 3b: Actions 5 4-Party niay not recovcr when i t  must 
make out  its case by showing illegal contract. 

Plaintiff sued on an ope11 account, and defentlnnt admitted the accorint 
and set lip a counterclaim, allcging that plaintiff hat1 breached its cou- 
tract granting defendant escll~sivc. agency for the sale of plaintiff's 
product, but defendant's evidence established it11 unlawfnl agreement 
under which defendant was to sell plaintiff's product npon condition that 
defendant n.as not to sell the prodncti; of plaintiff's com1,etitors. C. S., 
256.3 ( 2 ) .  Defendant contended that such unlawfnl agreement was un- 
enforceable by the plaintiff only, for that the statute placed a penalty 
upon the seller and not npon the buyer Held: In  order for defendant 
to establish its counterclaim it had to make out its case by showing the 
illegal contract, and the courts will not hear it  in  estal~liqhing such case. 

5. Appeal and E r r o r  § 41- 

Where the rights of the partics are  determined by the decision on one 
question of law, other questions discussed in the briefs need not be 
decided. 

THIS is a c ir i l  action, tried before C l e i n e n f ,  .J., B r s c o x ~ ~  Superior  
Court,  on appeal  f rom the  general county court  of Buncombe County. 
heard by consent a t  C h a m b ~ r s  a t  N o r t h  Wilkesboro, N. C.. 1 7  Llugust .  
1937. Reversed. 

T h e  plaintiff instituted the action i n  thc general coullty court  of 
Buncombe County to recorer upon a n  open arcount  f o r  merchandise and 
for  the value of a n  electric sign. T h e  defendant admits  the plaintiff's 
account and the r a l u e  of the electric sign was agreed upo11. I n  its 
answer the dcfcntlant set 1111 a cross action and  countcwlaim, alleging 
damages ar is ing f rom the breach of a contract,  under  the  terms of which 
the  plaintiff granted the  defendant a n  exclusioe agency in Asheville t o  
sell plaintiff's nationally known and advertised "F lorshe in~  Shocs." 
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Verdict and judgment in  favor of the defendant an3  the plaintiff, 
assigning errors, appealed to the Superior Court. 

The  court below, overruling the plaintiff's exceptive nssignmei~ts of 
error, affirmed the judgment of the general county court, and the plain- 
tiff appealed. 

H e d r i c k  & H a l l ,  J .  G. J l e r r i m o n ,  and  Chns. G. Lcc ,  ,Jr., f o r  plain fig. 
appel lant .  

HTill iams & Cocke  fo r  de fendan t ,  appellee.  

BARNHILL, J. The evidence discloses that  from 1921 .mtil  the spring 
of 1935 plaintiff sold its shoes in Asheville exclusively to S. I. Blomberg 
and his &cessor, The  Leader Department Store, Inc. I n  the spring of 
1935 plaintiff procured another dealer in the t o v n  of Alsheville and dis- 
continued sales to the defendant. The defendant contends, and the jury 
found, that  the sales to The Leader Department Store, Iac., and its 
predecessor were made under a contract of esclusire agency. The plain- 
tiff denied the contract, and contended that  i t  discontinued sales to the 
defendant for the reason that the defendant did not pay its bills 
promptly, and a t  times became heavily indebted to the plaintiff. 

The contract relied uDon bv the defendant was testiqed to b r  S. 1. 
Blomberg as follows : "We gave you exclusive sole agency for those 
shoes when Mr. Harper  was here, and he gave it to yor because I told 
him to do so, and as long as you will pay your bills and advertise those 
shoes and not car ry  a competitive line, that is, a line th:it don't conflict 
i n  price with the Florsheim shoe, which were retailing a t  that  time for 
$10.00, $12.00, and $14.00, he says you can have the shoes. You don't 
have to worry about how many shoes you are going to carry, because 
we are going to carry your account the same as we do hundreds of - - 

othcrs, you can take your time and you can pay when cclnvenient; don't 
pay any attention about paying the bills exactly on time, but you must 
advertise them and you must not carry any other line of shoes except 
Florsheim shoes. Mr. Harper  told me he mould give me exclusive sole 
agency for the Florsheim shoes, providing as long as 1 pay my bills, 
with the provision that  I don't handle any other kind of shoes, that  is, 
competitive, that  is a competitive price, to the Florsheinl shoe, and that  
I could pay my  bills when convenient. I agreed to take on the shoes 
and advertise them, not handle any other line, and he agreed to furnish 
me with shoes from time to time just when n-e needed them and that  I 
would pay my  bills. My  best recollection is that  Mr. Scllaaf came down 
either 1022 or 1023. H e  certainly did tell me that  1 hitd the exclusire 
agency to sell these shoes. H e  said one of the condit om was that  I 
had to advertise then]. H e  said one of the conditions to allow me to 
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sell these shoes under this agreement was I should not carry or sell any 
other shoes of competitive price range. The agreement was that  I was 
iiot allowed to sell any shoes a t  prices reasonably competitive with the 
Florsheim shoe. I nasn't under any obligation to buy a certain number, 
but to handle their line and nobody's else. According to our agreement 
I was supposctl to buy their shoes and nobody's else. T7'e stuck to i t  
and didn't buy anybody's else shoes. A t  no time during the whole period 
did I carry or b q  any other shoes within the price range of Florsheim 
-hoes. That  is the only shoe n.e carried and advertised, because wc had 
an  agreement v i t h  Mr. Schaaf and the Florsheim people that  we did not 
put in any other line except the $5.00 shoes 'that Friendly Five.' I 
n-as suppocetl to buy from him all of the Florsheim shoes the trade 
demanded. Tha teve r  our trade demanded, needd ,  I was suppoced to 
buy Florsheinl shoes and no other kind of shoes." 

I s  the contract, which the evidence of the defendant tends to establish, 
void for that  it violates subsection 2 of C. S., see. 2663, or does subsection 
6 thereof apply?  I f  it  is a contract prohibited by subsection 2, i t  is 
~ ln l ax fu l  and ~menforccablc. I f  subsection 6 is the pertinent provision 
of the itatute, an intent to htifle competition must appear in order to 
defeat a recoTery by defendant. Upon the question as to whether the 
defendant's counterclaim should have been dismissed as of nonsuit, these 
subhections constitute the battleground between the parties. The rights 
of the parties in this particular are to be determined by an interpreta- 
tion and application of the evidence in  relation to these two subsections 
in the light of the decisions of this Court in Fashion C'oinpany v. Grant, 
165 S. C., 453, and in Xitr-I lof  C ' o n l p a n y  ?>. Rosc?rbacker, 176 N. C., 
330. 

C. S., 2563, is the codification of chapter 41, section 5, Public Laws 
1933, and proridcs : ' ( In addition to the matters and things hereinbefore 
declared to be illegal, the following acts are declared to be unlawful, 
that  is, for any person, firm, corporation, or aqsoeiation, directly or 
indirectly, to do, or to l i a ~  e any contract, express or knowingly implied, 
to do any of the acts or things specified in any of the subsections of this 
section." Subsection 2 thereof, 11 hich is the same as subsection (b )  in the 
original law, reads : "To make a .ale of any goods, mares, merchandi~e,  
articles, or things of value vhatsoevcr in North Carolina, whether 
ciirectly or indirectly, or through any agent or employee, upon the condi- 
tion that  the purchaser thereof shall not deal in goods, mares, merehan- 
dise, articles, or things of value of a competitor, or rival in the business 
of the person, firm, corporation, or association making such sale." 

We are called upon to determine whether the contract, as establishrd 
by the defendant's evidence, comes within the term.. of this subsection. 

If the contract 1-iolates the of the quoted statute it is 
unenforceable. I t  is well settled that  the courts of a state will not lend 
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their aid to the enforcement of a contract mlien the contract violates 
the positive legislation of the state of the forum. F a s h i o n  C o m p a n y  I . .  

G r a n t ,  supra .  
T-nd~r  the continact testified to by the defedant ' s  n-itntss, the plaintiff 

was to make salc of goods, wares, a i d  merchandise to the defrnclant upon 
the condition that  the defendant should not handlc any similar mcrchan- 
clise of a competitor, that  is, that  hc should not handle or sell any other 
shoe which sold within the price range of the Florsheim shoe. The sale 
of merchandise which this subsection colldenlils is a salc niatlc on the 
condition that  the purchaser thereof shall not deal in goods, wareq, mcr- 
chandisc, articles. or things of value of a competitoi or r i ~  a1 in thc 
business of the person, firm, corporation, or association making such 
salc. The nitnesb on niore than one occasion teqtifictl in effect that  one 
of the conditionq upon which the defendant was allo~retl to handle tlw 
4 o c s  of thr  plaintiff ~ ~ n d e r  this agreerrient 71 :is that  the cl~.fcnda~it ~llould 
not carry or sell any other shoes of a conip~t i t i re  price range. I t  1s.a.. 
expressly held in F n s h i o n  C o m p a n y  1.. Grtxnf, s u p r a ,  hat  a contract 
of this nature was prohibited bg tlie cited statute ant1 was ~mcnforceahlc 
in the courts of North Carolina. 

The defendant alleges a contract of exclusire agency :lnd insists that 
.ubscction 6 of C. S., 2563, is apposite, and that  itq contract is enforce- 
able ~uiless an  intent to stifie competition appears. I t  rt.lics upon d l a r -  
7 l o f  1 % .  lZosc~~ i l ) t r c~ l t~c~~~  C'omptrn?y, s~rprtr.  I f  wc were considering the allr- 
gationq of thr  co~~nterclaini  rather than the evidence of tlie tlefendant. wc 
~vould be prolie to concede tliat the position of the defendant i.; well 
taken. The demurrer interposed by plaintiff was l r o r m l y  overruled. 
1Io~vc1 cr, the clcfentlant'.: evitlence does not fit the shoe prepared for it in 
tlefeiltlant's further answer. I t  is a case nhere  the defendant allcged 
itsclf into court on itq couliterclaiin, and then proved itwlf out of coi~r t  
by its evidence. 

.\n exanlination of ; I lar- I Io f  C ' o m p n u y  1%. RosenbacX.er, s~rprrr,  t l iq -  

closes tliat the decision in this case turned upon an iuterpretation of 
snlssection 6. C. S.. 2563, undcr which an  intent  to stifle competitiolr 
must appear. I t  does not expressly or impliedly overrule G r ~ n  t ' a  rasp ,  
< u p m ,  To the contrary, the Court cited and distinguiclhed the G r t r ~ i f  
c nsc ,  s u p r a ,  in its opinion in the following language : "We n.ere cited 

counqel to tlie ease of F a s h i o n  Cornpnti!g 1%.  G r n ~ i t ,  I 6 5  N .  C., 453, a. 
an  authority against our present decision, but in that  c ~ s e  the contract 
came under another section of the statute and contained a stipulation 
that rendered it roid by express and lu~cquivornl terms of the 1,ortioil 
of the law directly applicable." 

The defendant contends, however, that el en if the contract e~tablislietl 
Lg it comes u.it1iin the provision6 of subsection 2. C. S., 2563. it is un- 
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enforceable by the plaintiff only. I t  calls the attention of the Court to 
the fact that  the statute places a penalty only upon the seller and not 
up011 the buyer. This contention is answered in the language of section 
:',4S of Story's Agency, as follows: "The distinction between the cases 
where a recovery can be had and the cases where a recovery cannot be 
had of money connected with illegal transactions which seems now best 
supperted i< this:  That  wherever the party seeking to recover is obliged 
to make out his case by s110wing the illegal contract or transaction, or 
vhere it appears that he was pr i ry  to the original illegal contract or 
transaction, then lie is not entitled to recover any advance made by him 
connected with that  contract." Fashion Cornpan?/ v. Grant ,  supra;  
('1111) 1 , .  L o r e ,  127 S. C., 461; B l u f h e n f h a l  c. Kennedy ,  165 N .  C., 372. 

I f  the defendant's contract was strictly as alleged in his cross action, 
n c  woultl bc prone to hold that  i t  was enforceable. However, the testi- 
inony oft'ered has in it vital provisions not alleged and brings it squarely 
u.itliin the terms of subsection 2, C. S., 2563. Fashion Company  u. 
I;rr~nt ,  supra, is controlling. The contract relied upon violates the 
~ m i t i v e  legislation of the State, and in order to recorer the defendant 
i *  obliged to make out his case by showing the illegal contract or trans- 
action. 

'The plaintiff further attacks the ralidity of defendant's alleged con- 
tract for v a n t  of mutuality and by reason of the indefiniteness of its 
r c w i l q  of duration. These interesting questions are debated in the briefs 
a t  some length. As our conclusion on the first point is determinative of 
the action, i t  is unnecessary for us to discuss or decide them. 

The exception of the plaintiff to the refusal of the general county 
court to grant  its motion to dismiss the defendant's cross action as of 
nonsuit should have been sustained. 

Reversed. 

WARRES A. SMITH v. ATLAXTIC J O I S T  STOCK I A S D  BANK O F  
RALEIGH. 

(Filed 22 September, 1937. ) 

I .  Appeal and Error § 37e- 
Findings of fact by n referee appro~ed by the judge are conclusive on 

appeal when supported by any competent evidence. 
2. Appeal and Error § 40a- 

Cpon appeal from judgmeut supported by findings of fact of the referee 
approved by the judge, the Supreme Court must determine only whether 
there was any evidence to support the findings. 
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3. C o n t ~ ~ a c t s  3 22: JI;tster aud Servant § 9-Evidence held sufficient t o  
\upport finding that plaintiff was to receive rommissions on all sales 
of real estate  n ~ a d e  in his distiict. 

r'lnintiff introduced in eridenee a letter from defendant employer. 
30 March, 1932. stating lie was to receive :I certain salary plus commis- 
sions on approved real estate sales, and testified in explanation thereof 
that lie was nssigiieil a defiuite territory, and that it  was :lgrced he should 
recac.ire coinmissions on all real estate sales ~vithin the territory. Plain- 
tiff also ii~troducetl n letter written bg defendant about n gear later 
staring that c1cf~nd;lnt had dceidetl t l ~ n t  no more commi~sions should 11c 
paid its district eniploytw except on snles actually made by them or 
their assist:lnts. Defendant introduced in cridcnce a statement signed 
by plaintiff 21 Fehrnnry, 1933, stating that he w:~s to receive commis- 
sions only on snles actually made by him. Held:  Plai.ntiff introduced 
some e r i t l~ncr  snffiric~nt to sustain the finding of thc~ ref'?ree that it was 
:igrced he sllol~lcl receire commissions on all real estatc snles lnade in his 
district, and liis inconsistent statement introduced by drfendant does not 
preclnde such finding, the conflicting e\7idcnce being for thc trier of fact. 

STACY, C. J., dissenting. 
I i a ~ ? i r r ~ r . r .  and WISBORXE, JJ., concur in dissent. 

. letion t o  recoyer conlmissiolls alleged to be clue ] Ja i l  tiff on cer t ;~ in  
u 

I ~ J  estatcl salc.: 11ndrr contract of employnient by defendant. 
Tlie c,ause was Iicarcl by a referee. Tlie plaintiff offered evidence tend- 

ing t o  show tha t  pr ior  to  30 3Iawl1, 1032, lie h a d  heen einployed by  thc 
defendant as  ficltl manager  and collector, :-rnd t h a t  on t h a t  da te  he  
~ w e i v e t l  the follol\-ing letter f r o m  the defentlant : "Ucgin l ing  *Ipri l  1st. 
your salary n ill be $l i5.00 p ~ r  m o n t h  and  espenws,  tog12tlier wi th  two 
and o~ie-lialf per cent eonnllission oil approred  real estate sales. I r v i n g  
I?. Hal l ,  Execut i re  Vice Prrsident." H e  testified that t h e  terr i tory 
a 4 e i i e d  h im ronsistcd of t h e  ~ o u n t i e s  of Blaclen. Cunil)erland, I Ioke,  - 
LEE, Moii tgo~nrry,  arid M o o i ~ ,  and tha t  i t  n.as agreed lle sliould receivr. 
c*omn~isjions oil all  sales of real  estate within said teri-itory whether  
nladc by hiin and  his  assistants o r  by  other  r e p r e s c n t s t i ~ e s  of t h e  defend- 
a n t ;  tha t  this arraiigement and  uatlerstaniling continued u p  to 7 Apri l ,  
3033, n hcn lic received the following conimliniration : " I n  the past, i t  
has  been tlie practice f o r  the  fieldman i n  (7liargc of each district tu 
receive 21,551 comniission on the  sale of f a r m s  i n  liis district.  Because 
of the large expense of the sales division and the snlall a ~ n o m i t  of salch 
we a r c  receiring, the executive comniittee ruled t h a t  110 more commis- 
,ions I\ ill be paid to a district inall uiiless he i, directly I-esponsible f o r  
the salc ritl ler by his  own efforts or through tlie efforts of a 'bird dog' 
(assis tant)  t h a t  he has   orl lied ni th."  

P la i~ i t i f f  coiitinucd i n  the employmellt of defeiiclant unt i l  his  service+ 
were tc r~ninn tcd  13 &Iuguqt, 1933. Dcfcni1:lnt paid plaintiff fo r  all 
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salar? :~nd  comni~sions  clue, except for sales in plaintiff's territory 
~ r h i c h  ~i ere made by other representat i~es of defendant during the period 
prior to 7 L1pril, 1933. 

The defendant contendrd, and offered evidence te~lding to show, that  
the agreement for cornniissions embraced only thoie iales made by the 
plaintiff and liiq asiistants, and did not include corun~iisions on \ales by 
other representatives of clefendant. Defendant plaee(1 in evidence a 
nleulorandurn signed by plaintiff, dated 2 1  February, 1933: "Statement 
of ernploymf~at of Walren  -1. Smith, by the Atlantic Jo in t  Stock Land 
Bank of Raleigh. I understand that  1 am ernployetl by the Atlantic 
.Joint Stock Land Rank of Raleigh on a monthly ialary of $175.00, plui 
suhsistrnrc while I am on duty away from niy post of duty. This 
salary and suhsistcnce iz payable sernirnonthly. I furthrwnore under- 
,tand and agrw that I am to rewire  21,-:( conrmic~ions oil grois salcc 
price on all land sales nhiell I turn  in to the bank and w11ich are ac- 
wpted by it. . . . I 11 ill subrilit 11 it11 each and every contract which 
1 submit to the bank a 'Salesn~an's Commission R ~ p o r t '  showing the 
an~ouii t  of commiwion and to whom to be paid. I al-o agree that  in 
the rxelit that  after a contraet ha i  been approved by tlie bank it develops 
that the bank is liable for corn~nissioni to some party, or parties, other 
than those named in the 'Salesnian's Con~mission Report,' the additional 
commiision for ~vhich  the bank is liable is to be charged to my commis- 
sion account n i t h  the bank. I also undcrqtand that  the above terms will 
apply to all sales ~ i h i c h  I have rnade during the timc I have heen 
employed by the hank. Warren A. Smith." 

Defelidallt offered eritlmce shoning that con~niiwions had been paid 
and accepted hp plaintiff only for those sales rnade by him and his 
assistants, and that no additional claim v a s  made by him until he was 
discharged, qhortly before this suit \!as begun, and that  the language 
used in  the n~emoranilnm of 7 April, 1933, was due to an error on the 
part  of the writer. 

The referee found that  the contract between the parties n a s  a i  con- 
tended by plaintiff, to wi t :  $175.00 per month arid expenses, together 
with 2?470 commicsion on all approred real estate sales in plaintiff's 
territory during the period from 1 April, 1932, to 7 April, 1033, and 
that  defendant was indebted to plaintiff for impaid commiqsions in tlie 
sum of $957.75 and interest. 

Upon exceptions filed, the cause was heard by the judge of the Supe- 
rior Court, n h o  adopted the finding< of fact and conclusion., of law of 
the referee, and entcred jntlgmcnt for the amount so ascertained. De- 
fendant appealed. 
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DEVIN, J. The rule is established in this jurisdiction that findings 
of fact by a referee, concurred in by the judge, are clxlclusive when 
there is competent evidence to sustain them. C o t f o n  ;Ilills v. Y a r n  Co.,  
192 N .  C., 713; S t o r y  v. T r u i f f ,  193 N .  C., 851. 

Hence, the only question presented by this appeal is whether there 
was any evidence to support the finding of the referee, approved by the 
court below, that  the plaintiff was entitled to commissions on all ap- 
proved real estate sales in his territory during the period from 1 April, 
1932, to 7 April, 1933. I t  is o b ~ i o u s  that  the testimony of plaintiff. 
the letter of 30 March, 1932, and the memorandum of 7 April, 1933, 
constitute some evidence supporting this finding. 

But the defendant insists that  the statement signed l ~ y  plaintiff on 
24 February, 1933, shows a different understanding and is inconsistent 
with plaintiff's claim, at  least after that  date. 

I t  will be noted, however, that  plaintiff testified in e:<planation and 
amplification of the letter of 30 March, 1932, that  certain definite terri- 
tory was assigned to him, and that  the agreement for compensation 
included payment of commissions on all approved real estate sales 
within that  territory, and that  this evidence, together with the language 
of the memorandum of 7 April, 1933, which purported to change the 
t)revious rule and to limit commissions thereafter to those directlv re- 
sponsible for sales, sustains plaintiff's claim, and it cannot be held as a 
matter of law that  an  inconsistent statement made by him on 24 Febru- 
ary, 1933, would have the effect of overthrowing all of plaintiff's evi- 
dence. Judgnlent of nonsuit could not be sustained upon that statement 
alone ( I3ud ley  v. l ' innin,  170 N. C., 84), and hence, however persuasive 
the language of the statement, the trier of the facts was not thereby 
necessarily precluded from finding for  the plaintiff on oiher competent 
evidence. 

The judgment of the court below must be 
Affirmed. 

STACY, C. J., dissenting: The letter of 30 March, 1932, as amplified 
by the '(Statement of Employment" signed by plaintiff 011 24 February, 
1933, definitely fixes the plaintiff's salary and commissions on all sales 
made by him during the time he was employed by the defendant. To 
this extent, then, the contract is in writing. I t s  provisions are clear 
and unambiguous. Par01 testimony is not admissible to vary or to 
contradict its terms. I n s .  Co.  c. Xorehead ,  209 N .  C., 174, 183 S. E., 
606; Duwson v. W r i g h t ,  208 N .  C., 418, 181 S. E., 264. As against the 
recollections of the parties, whose memories may fail  them, the written 
word alides. W a l k e r  u.  Venters,  148 N. C., 388, 62 S. E., 510. I t  is 
conceded that  according to plaintiff's OWI written "Statement" he has no 
cause of action. 
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S o r  is  this all. T h e  parties thcmselres. dur ing  the  peaceful life of 
the contract.  indeed, dur ing  the  v h o l e  l i fe  of the contract,  interpreted i t  
according to the  ~ w i t t e i i  n o r d ,  and  so applied it  i n  i ts  practicaI opera- 
tion. Ilfnrlihnm 1 , .  Inzprnr ~ m c n f  ('0.. 201 S. C., 117. 158 S. E.. St52 : 
Hood, Conzr., 1 .  Dn~ir l son ,  207 N .  C.. 320. 177 S. E., 5.  

I n  i ts  essential featnreq. the  case of Cole 7%. Fibre (lo., 200 S. C.. 484. 
157 S. E., 8 5 7 ,  is r e r y  m w h  like thc one a t  bar. There the practicsal 
interpretat ion of the  contract hy  the  1)arties dur ing  i t> peaceful pel,- 
formancc n as held to  lw l ~ i n d i n g  on tlic tlic Cour t  remarking : 
"Finally, 11 c m a y  qafely cay t h a t  i n  the  construction of contractq, v l i i ch  
presents somc of tllc moqt difficult problems k n o n n  to the  law, n o  court  
can go f a r  71 rong by  ado1)ting the  rrnfc l l f ew  nzofccnr practical interprc-  
tation of the  ljarticc, f o r  they a r c  p r c ~ u m c d  to know best n h n t  Tra. 
m r a n t  h -  t l~c.  t r r lns  ucctl i n  their  engagcwents. A\npo~l  on C ' o n t r a ~ t ~ .  
11. 436." Sw. a l w ,  I id / io id  r * .  nrr1/tt. 206 1. C'.. 211, 173 8. E., 310. 

W h e n  parties enter into a doubtful  contract and later  interpret  their  
agreement i n  n r i t i n g ,  such interpretat ion heconles a lmrt of the undel-  
taking. Cole 1 . .  Fibre C'o., supra. T h i s  interpretat ion or wri t ten under- 
. tanding is not 4 m p l y  evidence. contl.adictable a t  n i l l ,  as  plaintiff coli- 
rends, but  i t  is a lmrt of the contract.  G R. C. L.. 8.51. 

I n  tlic present action, plaintiff inec to  r e c o ~  e r  commissions on sale* 
which he  never made, and  this  i n  the  face of his  wri t ten agreement to  
the contrary.  T h e  I~ositioli whicli IIP nov- takes was neTer s u g g e ~ t c ~ l  
u h i l e  he  mas ic the  employ of the  defentlant, 2nd not nn t i l  af ter  his 
discharge and  he  hat1 been paid i n  ful l  fo r  his s c r ~  ices. I t  is ohriouslp 
a11 af ter thought .  T h e  l a v  as heretofore dcelarcd is against his  recorcrp. 

BARNHILL and  TIXB~RSI.:, JJ . ,  concur in  dissent. 

JIAUDE O'SE.iL, J I I S E R V A  O 'SEAL,  A S D  S A O J I I  O'SEAII,  T-. MRS. W. H. 
R O L L I S S O N  AND N. L. BURRUS.  

( Filed 22 September. 1937.) 

1. Waters and Water Courses § 1- 
Where the shore line is substantially straight, the r i l~arian rights of 

adjoining landowners along n navigable stream are to be determined, not 
by extending the side property lines in a straight line to the channel, but 
by drawing lines from the end of the side property lines perpendicular to  
the shore line to the channel. 
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2. Same: Injunction 5 6-Injunction will lie to compel rcnioral of part of 
structure which constitutes continuing trespass. 

Where a riparian owner of land along a narignhle stream erects a 
wharf which extends several feet heyond his riparian ownership, and to 
that estent interferes with the adjoining owner's right z~f access to navi- 
gable water, the wharf constitutes a continuing trespass and the adjoining 
lando~imer is entitled to a mandatory injunction for the removal of the 
part which interferes with his riparian rights. 

L l ~ ~ ~ ~ ~ .  by defendants from TYilliams, ,I., a t  May Term, 1937. of 
DARE. 

This is an  action brought by the plaintiffs to o b t a n  a  mandator^ 
injunction against the defendants to require them to remove that  portion 
of n wharf which plaintiffs alleged trespasses upon their r iparian omner- 
ship, and to recowr damage.: for  erection of ,same. A11 parties expressly 
waived a jury trial and agreed that  the court hear the e7;idence and find 
the facts. 

The court found as facts, i n  substance, that  the plaintiffs, as against 
the defendants, are the owners of a certain tract of land, south of and 
adjacent to a tract of land owned 1)y the defendants, of which the 
defendants are in peaceable possession, abutting on a portion of the 
Albemarle Sound in Dare County, known as Stowe's Ditch, a navigable 
stream; that  the shore line along the front of each parcel of land is a 
retaining wall on a course south 53 degrees west; tha Stowe's Ditch 
follo~vi generally the course of the retaining n a11 throughout its length; 
that  the dividing line betneen the two parwls of land approaches the 
shore line on a course north 5 2  degrees w q t ;  that in December, 1935, the 
defendants constructed a "T" shal~ed nha r f  from their &ore line to the 
edge of deep nater ,  or the channel, thus forming a dock three feet wide 
and 23.8 feet long; that  if the r iparian rights of the plaintiffs are deter- 
mined by extending the property line dividing the tn.0 pit'ces of property 
in a straight line to the channel, the .aid dock or wharf ~vould lack 1.6 
feet of extending into the r iparian onnership bf the plail tiffs; but if the 
said r iparian ownership is determined by than ing parallel lines fronl 
each property line, a t  right angles with the &ore line, and direct to the 
edge of the channel or deep water mark, said wharf extends 3.8 feet 
beyond the r iparian ownership of defendants and t r c s p s ~ e s  upon the 
riparian rights of plaintiffs to that extent; that  neither party hereto has 
procured a grant  for any of the property extending betveen the shore 
line and the channel and their ownership dryends esc lu~ire ly  upon the 
rights afforded abutting owners to a stream of that  kind and character. 

Upon such finding the court adjudged "that the r iparian ownership 
of plaintiffs and defendants is determined by drawing palallel lines from 
the property lines of each on-ner, a t  right anqles or perpmclicular to the 
shore line. and extending directly to the edge of the channel or deep 
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water, and that  defendants' wharf extends into plaintiffs' riparian owner- 
$hip a distance of 3.8 feet, and plaintiffb' motion for a mandatory in- 
junction should be and is hereby, to the extent of 3.8 fect. allo~red, and 
defendants are fo r th~r i th  ordered to remore said portion of said wharf 
so extending beyond their o v n  and into plaintiffs' riparian ownership." 

The defendants moved for judgment as of nonsuit a t  the close of 
plaintiffs' testimony, and again a t  the close of all the testimony. The 
motions were denied and defendants excrpted. The defendants also ex- 
cepted to the signing of the judgment. assigned rrror, and a p ~ m l ~ d  to 
the Supreme Court. 

J I c i l I ~ r l l a n  ci? 11Ic~l Iu l lan  f o r  p l a i n t i f f s ,  appe l lees .  
III. R.  simps son f o r  d ~ f e n r l a n f s ,  a p p e l l a n t s .  

TISR~R~E.,  J. T r o  question5 of law arise on the fact situation of this 
raase: (1) TTas the court correct in holding that  the r iparian o~vnership 
of plaintiffs and defendants is determined by drawing parallel lines from 
the property lines of each owner at right angles or perpe~ldicular to the 
shore line. and extending directly to the edge of deep \rater, or the 
cllannel? ( 2 )  I f  so, are the ~Ja in t i f fs  entitled to mandatory injunction? 
Both question- are answxed in the affirmatire. The anthoritieq iupport 
the judgment below. 

Tn n o n d  1 . .  TT'ool, 107 S. C., 139, a controversy between two riparian 
oi\iier-, ~ i c i t l ~ c l  ha! ing a grant for any of the property extending 
I)ctneen the shore line and the channel, and each relying upon his rights 
:li riparian onner,  it  is said by tllr Court:  "111 the absence of any spe- 
cial lepi~lat ion on the subject, a littoral proprietor and a riparian owner, 
as is univer-ally coneecled, hare  a qualified property in the ~vater  front- 
age belongilig. Ly n a t ~ ~ r e ,  to their land, the chief advantage growing out 
of the appurtenant estate in the submerged land being the right of access 
orer an  extcn~ioli of their n ater fronts to aarignble va ter .  and the right 
to construct nllarvei, l~iers,  or landings, subjpct to such general rules and 
regulations as the Legislature, in the exercise of its p o w q  may pre- 
wribe for the protection of the public rights in rivers and navigable 
v, alers." 

,Igain in thc same case, a t  page 149: "This qualified property, that, 
according to ~ w l l  settled priaciplcs, 3s interpreted in nearly all the 
highest courts in the United States, is necessarily incident to r iparian 
on-ncrship, extends to the submerged land bounded by the water front of 
a particular proprietor, the navigable water and two parallel lines pro- 
jected from each side of his front  to navigable ~vater." 

The appellant contends, liowever, that  the decision in Bond 2%. W o o l .  
supra ,  is inapl,licable to the instant case for that there the abutting 
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lands were of rectangular shape and the property line:, approached the 
shore lines a t  right angle and of necessity an  extension of straight 
parallel lines in  such case would be a t  right angles to the shore line. 
However, a protraction of the side lines of a n  abutting tract of land in  
the same course in which they run  to the shore line might, and could, 
entirely deprive the owner of access to deep water or the channel. 

I n  4.5 C. J., 495, we find this appropriate s ta temel~t :  "The appor- 
tionment of r iparian rights as bet~veen adjoining riyarian owners is 
made by extending lines from the ends of the side lines a t  right angles 
to the line of the water front, if the latter be straight or substantially so, 
subject to variation where the line of aarig:ttion is not qarallel with the 
shore line, ni thout regard to the direction of the dividing lines of the 
u d a n d  ~arce ls ."  

The Supreme Court of New Jersey, in the case of Delnware ,  etc., 
R. R. Co .  2..  Z c i n n o n ,  37 S. J .  L., 276, speaks to a similar question, and 
says: "At the trial, the rule applied was, that  line of extension was 'to 
be got by ascertaining ~ v h a t  the original high water mark on the shore 
vas ,  and then extending the lines a t  right angles from that  line.' I n  its 
application to the facts of the case on trial, it  seems to 11e the rule thus 
propounded v a s  clearly correct. Ailong that part of the shore embracing 
the premises in question, the high water line was practically straight, 
and TI-herever this is the case, the side lines of the land reclaimed muqt 
be a t  right angles to such base line." 

I n  the case of i l l a n z ~ f n c t ~ i r e r s '  L a n d  (6 I m p r o c e m e n t  C o .  v.  Uolirti o f  
C'orrzrnerce d S a v i g a t i o n ,  121 Atl., 337, i t  is said:  " In  conveying to the 
water, the prosecutor was entitled to rely on, and its grantees were 
charged with knowledge of, the established rule that  i n  a:harfing out, the 
right angle principle mas applicable. As was said b<y Chirf Jus t i ce  
Bens l cy  i n  the H a n n o n  case, supra ,  ' I t  is not of the 1ea:)t importance in  
what direction the owner of the upland has seen fit to run  the lines of his 
propel-ty to the shore. Whether such lines approach the water courses 
rectangular to the shore line, or run  obliquely to such base, the right of 
r iparian extension is unaffected hy the difference.' " 

The "right angle" principle applied to the facts in the instant ca-e 
appears to be reasonable. 

The wharf or dock, as constructed by the defendants, trespasses u l~on  
the r iparian property rights of the plaintiff's. The trespass is contiuu- 
ous in character. The  plaintiffs are entitled to mandatory injunction as 
granted. I<ingslund v. K i n g s l a n d ,  158 PIT. C., 810. 

The judgment of the court below is 
A\ffirn~ed. 
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VRIGHT r .  CREDIT Co. 

WILLIS S. WRIGHT v. COJIJIERCIAL CREDIT COJIPAST. ISC.  

(Filed 22 September, 1037.) 

Libel and Slander 3 3-Where words are susceptible of two meanings, only 
one of which is defamatory, plaintiK must allege and prove defamation. 

Under an agreement between the parties, plaintiff auto dealer mould 
have cars shipped to him and drafts for the purchase price with bills of 
lading and bills of sale sent to a bank, and clefendant Credit Company 
~rould pay the drafts and hold the bills of sale as security for plaintiff's 
notes for the amount advanced, and plaintiff would sell the cars mder 
defendant's direction, the arrangement being known as the "floor-plan." 
After a course of dealing between the parties. defendant wired plaintiff 
that it would not lift a draft on a shipment of cars "due to your pre- 
rionsly haring conrerted floor planned cars." Held: The words are 
susceptible of more than one meaning, m ~ d  may be meaniqgless to a 
person unfamiliar with such transactions. and in the absence of allega- 
tion and proof that the employees of the telegraph company, to whom 
alone the words were published, understood that they conreyed a defama- 
tory meaning. dcfendnnt's motion for judgment as of nonwit qhould hare 
been allowed. 

STACY, C. J.. dissenting. 

THIS mas a civil action for alleged libelous defamation before Ilril- 
l i(zms, J . ,  at  February Term, 1937, of PASQUOTAIYK. Reversed. 

The plaintiff alleges that  lie was engaged in the automobile sales 
business, and that  he had a contract ~ v i t h  the defendant to assist him ill 
the financing of the purchase of automobiles, that  this contract provided 
that  when auton~obiles were shipped to the plaintiff by the manufac- 
turers, they were to send drafts for the amount of the purchase price 
thereof, with bills of lading and bills of sale to the plaintiff attached, to 
the First  & Citizens National Bank of Elizabeth City, and that  when 
the automobiles arrived the defendant Conimercial Credit Conipany 
would pay 90 per cent of the purchase price, and the plaintiff would pay 
10 per cent thereof and the freight;  that  the defendant would hold the 
bills of sale as security for notes of the plaintiff i n  the amount of the 
00 per cent paid by it and the automobiles would be delivered to the 
plaintiff to be held a t  his place of business and sold by the plaintiff 
under the direction of the defendant, the proceeds of such sales to be 
applied first to the notes for the 90 per cent of the purchase price paid 
by the defendant; that  this was known as the "floor-plan." The plain- 
tiff further alleges that  he had placed an  order for certain Dodge auto- 
mobiles, and that  the auton~obiles had arrived in Elizabeth City, and 
that he received from the defendant a telegram reading: 
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"Due to your previously llaving converted floor pl: l~i~ird car. will not 
bc able to lift draft  n n m h  n-8105 btop necwsarg to ~nakc. other a l -  
rangetnents a t  once. C o a r m m c r a ~  C~~.nr~r--Henderson.'' 

Tliv plaintiff f u r t l ~ e r  a l l eg~s  t h t  the sendino. of thik telegram was n h 
publit~ttion of defamatory matter concerning h m ,  a i d  that he had been 
dnniagetl therelly in the smm of $25,000. 

Tlic. dcfendant admits that i t  had sent the t c l eg~ ,an~  sct forth in tlie 
complaint, but denies the other allegations. 

From judgment for plaintiff the tlcfendant appealed. awigning errors. 

S c r r ~ s c x ,  J. The defendant in its brief abandons all assignments of 
error escept those to the refusal of the court to grant  its motion for 
judgment as of nonsuit, and to the judgment as signed. 

The allegctl libelous words are "your previously having converted 
floor planned cars." Tliese words are susceptible to more than one 
nlealiing, and may have no meaning a t  all to a perqon not familiar with 
('floor planned cars," and this ambiguity  senders necessary an  allega- 
tion that  the telegram was published to a third party who understood 
that it conveyed a defamatory nlcaning, as  ell also as proof of such 
allegation. 

"Sinre, in order to constitute a publication, it is necwsary that  some 
third person ui~derstood the defamatory matter, whert~ tlie words are 
capable of conrcying the defamatory meaning claimec for them, and 
also equally capable of e o n r e ~ i n g  some other and innocent meaning. 
tlierc ri~ust be averments that  thil-d persons understood the language as 
conveying the alleged defamatory meaning." 37 C. J., p. 34, par. 355. 

"So, if the offense collsists in ~ o r d s  of t h e m ~ e l w s  nameaning, there 
must be all avcnnent of qome fact to wppor t  the i i i n~~endo  and g i rc  
them n meaning. The jury nlust not only be satisfied that the tlefend- 
ant's meaning TWS as charged, but that  1 1 ~  waq io  unclcrstood by tlie 
persons ~ ~ 1 1 0  heard him, \ \hich latter part  can only b(. eotablished by 
their oath. Tl'oolworth c. ,lIecltloics, 5 East., 46. I t  ic the same as if 
the charge was made in  the Chinese or any other fore ig i~  tongue (\vhieh 
the hearers are not presumed to understand), and in such ?air  there 
niust be an  averment, not o n 1  that  tlie t l~fendant  111e:nt to innke the 
rli:~rgc, but that he n-as io undt~rstootl by those who h e a ~ d  him." l?r*iqc/:, 
1 . .  I?y1tl, 33 S. C., 353. 
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('On the other hand, if it  (the alleged defamatory declaration) be 
capable of t ~ v o  meanings, one actionable and one not, i t  is for tlie jury 
to determine ~ r l ~ i c h  of the two was intended and SO understood by those 
to whom it was addressed or by vhom it ~vaq heard." Oatcs  I ! .  T r u s t  
r o r n p n n ? ~ ,  205 K. C., 14. 

The complaint contains no allegation, and there is no proof to the 
effect that  tlie telegram upon ~vhicli the action was ~~red ica t cd  n-as 
understood by the agents and employees of the telegraph company, to 
~vhom alone the publication wai nlatle, aq conveying a defamatory 
meaning. The n~ot ion  for judgment a i  of noncuit ~11ould. therefore. 
have been allowed. 

The judgment of the Superior C'ourt is 
Reversed. 

STACY, C. J., dissenting: The telegram in  question is rendered 
:wtionablo by the factual situation, fully set out in the c~oml)laint, and 
the innuendo, "the defendant by wid  n-riting charging the plaintiff a i d  
intending to charge the plaintiff, with a crime punisl~ahlc in the State's 
Prison, to n-it, . . . embczzlernent, . . . larceny, . . . fraud, 
or other inlnioral conduct, tending to disgrace or degrade the plaintiff." 
l l 'o ie lk( /  1 % .  I f e f f r i cX . ,  93 N .  C.. 1 0 ;  Lny  1 % .  P l rb l i t h i ,~g  C'o., 209 K. C., 
134, 183 S. E., 416; Erontllcoy 1 % .  C'ope, 208 S. C., 85, 179 S. E., 452; 
I fanz i l fo l l  P. I\7ur~c~i., 159 S. C., 56, 74 S. E., 627; Gtrt lg~r .  T .  F'oilond,  
10s S. C., 593, 13 S. E., 168;  Il7rrfl\ I - .  Grcenlce ,  13  PI'. C., 115; McIn- 
tosh, X. C. Prac.  & Proc., 363; 1 7  R. C. L., 394. The colloqzri~rm is 
no longer neresqary in pleatling. C. S., 542. 

Tlie publication is alleged to be li1)eloils per se, and the language used 
is snweptible of such cor~itruction. 36 C. J., 1229. Thiq saws  the 
complaint from the charge of defccti\ enew, and the jury m s  jn-tified in 
clrawing tlie inference it did. O n f r \  1 % .  l ' r u c f  Po., 205 9. C.. 14, 169 
S. E., 869; X c C u r r y  7%. i l I t C u ~ r ? y ,  82  N. C., 296. 

Therc in, a di-tinction 11etn-cen language insceptible of t n o  interpre- 
tations, one libelouz the otller not, and a colloquialism or code expres- 
.ion ~vhicli is nitliout n ~ ~ i t n i n g  excrpt to those who untlerstand it. 
Sozcers T .  Sou~er.s,  87 N. C., 303. 'L'his difference was pointed out in 
Sasser  2'. R o u s e ,  35 1. C., 143, where i t  was held (a< 5tated in the 
y-llabuq, T\ hich accurately digests thc opinion) : 

''111 a11 action of qlander a plaintiff has no right to ask a vitness what 
he consitlcr.: to IF tlic meaning of the words spoken, except in the cases : 

"First. K h e r c  the ~ r o r d s  in the ordinary meaning do not import a 
.lanclerous charge, i f  ihcy itre s/rsccpfiblc of c1rc.h n mcnuir tg ,  and the 
lllaintiff urSers a fact, from which it may he inferrrtl that they  ere u--ed 
f o r  tllc 1)nrpo.~  of i~ziking t l ~ ~  cliarpr. he 1112-  pro^ i> q11c11 :~r.erincnt, and 
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then the jury must decide whether the defendant used the words in  the 
sense i m ~ l i e d  or not. 

"Secondly. The  exception is, where a charge is made by using a cant 
phrase, or words having a local n~eaning,  or a nicknaine, when advan- 
tage is taken of a fact known to tlie person spoken to, i n  order to convey 
a meaning which they understood by connecting the words (of them- 
selves unmeaning) with such fact, then the plaintiff must make an 
avernient to that  effect, and may prove not only the t ru th  of the aver- 
ment, but also tha t  t h e  words  were  so u~zders tood b y  t h e  person to whom 
t h e y  were addressed; for otherwise they are without point, and harm- 
less." 

I t  is well established that  "when the words spoken are anibiguous and 
fairly admit of a slanderous interpretation, i t  is then a question for the 
jury to determine on tllc scnse in which the words mere used and whether 
they amountcd to the slanderous charge to tlie reasonable apprehension 
of the hearers." Reeves  I - .  Bowtlen,  97 N .  C., 29, 1 S. E., 549;  Lucas  
r.  S i c h o l s ,  52 S. C., 32 ;  S i m m o n s  r .  X o r s e ,  51 N.  C., 6 ;  J l c B r a y e r  z3. 
IIi17, 26 S. C'.. 136 ;  Enlnlerson I * .  X n r r e l l ,  55 Ind., 265. h d  i t  is not 
competent to show by par01 testimony that, the hearers understood the 
"spealrer to mean differently from the coninlon impor]; of the words." 
P i i f s  L?.  Ptrce, 52 N. C., 558;  S. 1 % .  I l o w n r d ,  169 N .  C., 312, S4 S. I?., 
SOT; . l l infon T. Fcrgztson, 208 N .  C., 541, 131  S. E., 553. 

I n  the case a t  bar, the language used, if not aetion,zble per se as a 
matter of law, is susceptible of a libelous construction The result of 
the tr ial  is supported by the record. 

JI. L. DASIELS, 0 .  J. JOSES, TRADIKG AS JOKES WHOLESALE COMPAKY. 
AKD H. A. CIIEEF, TRADING AS JIASTEO JIACHIXE SHOP, V. DUCK 
ISLAND, ISCORPORATED, THEODORE S. RIEEKINS, ERNEST E. 
JIEEKISS, T,OUISE JI. JIEEIiISS, A K D  D. E. EVANS, TRUSTEE. 

(Filed 22 September, 1937.) 

1 .  Pleadings @ Sa, l&Denlurrer for niisjoinder of parties and causes 
held properly overruled in this case. 

This action was instituted by creditors of a corporation to set aside a 
deed of the corporation to a third person and a deed of trust executed 
by such third person, upon allegations that the corporation's deed was 
Yoid as to creditors, and against another individual, a kinsman of the 
grantee in the deed, upon allegation that he agreed to pay the indebted- 
ness of tlie corporation upon consideration of the cancellation and delivery 
to him of notes held by the stockholders, which notes were secured by the 
real estate onncd  by the corporation. Hcld:  The causes of action alleged 
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arise out of the same transaction, or series of transactions, forming one 
course of dealing, and a connected story can be told of the whole. and 
defendants' demurrers for misjoinder of parties and causes, C. S.. 511 ( 3 ) ,  
were properly overruled. 

2. F'rauds, Statute of, 5 5- 
Where the party promising to pay a debt receives a new and original 

consideration from the debtor for his promise, tlie statute of frauds, C. S., 
9S7, does not apply. 

APPEAL by defendants from Williams, J . ,  at  l l a y  Term, 1937, of 
DARE. Affirmed. 

This was an  action instituted by plaintiffs, who are judgment cred- 
itors of defendant Duck Island, Incorporated. against it ,  Theodore S. 
Meekins, Ernest E. Meekins, Louise hf. Xeekins, and D. E. Evan-, 
tixstee. The p18axey of complaint is as follows : "TVherefore, plaintiffs 
luay  that the said purported deed from Duck Island, Incorporated, to 
E. E. Illeekins, and the purported deed of trust from E. E. Neekins and 
wife to D. E. Evans, trustee, be vacated, set aside, and declared void as 
to these plaintiffs; that plaintiffs' judgment be declared a lien against 
the property described in  said deed and deed of trust, and that  a com- 
nlissioner be appointed to advertise and sell the same and apply the 
proceeds in satisfactioil of the amount due upon plaintiffs' judgment, plus 
costs; that  plaintiffs recover of the defendant Theodore S. Neekins the 
amount due on tlirir respectire judgments hereinbefore described, to n i t ,  
$l,BT7.7;, plus interest and costs; that this complaint be used as an 
affida~-it and that an  o r d e ~  be issued restraining the sale under said deed 
of trust until a liearing of this controversy on its merits;  th+at plaintiffs 
recover their costs and have such other and fu r thw relief as the nature 
and circumstances of the case require." 

I t  is alleged in the complaint, but set forth with particularity in tlie 
affidavit of Er ic  Fisher MTood, Secretary-Treasurer of Duck Island, 
Inc., oil hearing of' the case, as follows: "That, in Nay,  1935, i t  was 
suggested that all property owned by Duck Island, Incorporated, be 
turned over to T.  S. Meekins for the sole and only consideration that  
said Neekins assume and pay the outstanding local obligations, said 
obligations being set out in a letter liereto attached, directed to Theo. S. 
lleekiils, signed by Er ic  Fibher Wood. dated 31 Xay,  1935. That  the 
copy of the letter of Then. S. Neekins, directed to X r .  H. B. Spencer, 
3Iunsey Building, Vashington, D. C., dated 2 5  May, 1935, was received 
by the undersigned from said Meekins, in connection with said trans- 
action, and the understanding referred to therein was that  said Meekins 
was to assume the local indebtedness, including that  owed to Xanteo 
3[achine Shop, N. L. Daniels, and Joues Wliolc.snIe Conipnnp. I11 

consideration of this assumption of indebtulness tlie u~ldersigned, and 
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Messrs. Woodard, Spencer, and Patterson, stockholders in said corpora- 
tion, canceled and delivered to the said T. S. Meekins certain notes held 
by tlienl against the property of said corporation." 

The defendants demurred to the com~)laint, as follows : "Firs t :  That  
i t  appears from an inspection of tlic complaint that  there is a misjoinder 
of parties plaintiff. Second: F o r  that  i t  appears upon the face of the 
complaint that  there is a niisjoinder of parties defendant. Th i rd :  F o r  
that  the complaint itself shows that  there is a misjoindei of both parties 
and causes of action. FourIh: The conlplaint shows that  there is a 
misjoinder of both parties and causes of action," and sets forth same 
with particularity. Further,  "That the complaint doet not show that  
the said Neekins ever agreed in writing to assume or pay the said claims 
or judgments, and tha t  said promise made by said Neekins, which is  
herein expressly denied, falls within the provision of the statute of 
frauds, section 987, of the Consolidated Statutes of Xor th  Carolina. 
That  the comvlaint shows that  Theodore S. Meekins was not responsible 
for the accounts upon which the plaintiffs obtained their several and 
respective judgments, that  no credit was extended to him, that  he was 
not responsible for any of said accounts, but that  credit was furnished 
only to Duck Island, Incorporated, and the said Duck Island, Incorpo- 
rated, was solely responsible to the plaintiffs, and the complaint sho~vs 
that there was no assunlption by said Xeekins of the lcbts or of thcb 
judgments." 

The judgment of the court is as follows : "This cause conling on now 
to be heard, and being heard on defendants' demurrer, and i t  appearing 
to and being found by the court that  the causes of action set out in the 
complaint arose out of one transaction or series of transactions, and that  
said complaint is not, therefore, multifarious, and that  all plaintiffs 
and defendants are necessary and proper parties to this proceeding, and 
that  defendants' demurrer ought to be overruled : I t  is therefore ordered 
and adjudged that  defendants' demurrer be and the same is hereby 
overruled. It is further ordered tha t  the defendants be allowed thir ty 
days in  which to answer. Clamson L. Williams, Judge Presiding." 

The defendants excepted and assigned error to the judgment as signed, 
and appealed to the Supreme Court. 

J.  Henry  LeRoy  and J f a r f i n  Kellogg, Jr., for plni~lfiffs. 
ill. B. Simpson for defendants. 

PER CUHIAJI. We think the court below correct in iis judgment in 
overruling defendants' demurrer. We think the case of Rarkley c. 
R ~ a l f y  Co., 211 N .  C., 540 (542) ,  is controlling. I t  is there written: 
"It is provided by statute in this State that  'the plaintiff may unite in 
the same complaint several causes of action, of legal or equitable nature, 
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or both, n h r n  they all  arise out of the  same transaction, or transaction 
connected n i t h  tlie subject of tlw action.' C. S.. 507. ( 'onstruing tlie 
provisions of this statute, i t  has  been uniformly held by tlii- Cour t  that  
if the canscs of action united i n  the t ame conlplaint Lc not ent i rcl j  
diqtinct and u ~ i c o a n ~ c t c d ,  if they arisc out of one and  tlie same trans-  
action, o r  a series of transactions fo rming  one course of dealing, and all  
tending to one m d ,  if one c o n n e c t d  \ tory can Iw told of thc  xliole, t l ~ e  
objection t h a t  there i i  u nliqjoindcr of causes of action i n  the same e o n -  
plaint,  n l t h o ~ ~ g h  apt ly made by tlenimrc,r to  the coml~lai l i t  ((1. s., 
,511 [5]) ,   ill not  be su- ta imd.  111 .ucli caw,  tlic tlcniurrcr u i l l  be 
o ~ e r r u l c d , "  c i t ing numerous aut l~ori t ies .  Lcccth I * .  Pirqc, 211 S. C'., 
622 ;  flunk c. Jouc~s,  211 IT. C., 317. 

I n  Whifehurs t  I . .  I I y v z c r ~ ,  90 N. C., 4S7 (4S9),  we f ind:  " I t  is <ettl(.d 
by m a n y  judicial decisions i n  construing this s ta tute  (C. S., M y ) ,  and 
others substailtially like it ,  t h a t  where there is some lie\\ and origilial 
consideration of benefit o r  h a r m  m o r i n g  b e t w e n  the  p a r t y  to  ul lom the 
debt t o  be paid is due, ant1 the  p a r t y  making  the  prolnisc to  pay tlic 
same, such case is not \\ i thill  the btatute;  a s  n l ~ e r e  a proriliie to pay  all 
existing debt is made  i n  consideration of property placed h,v the debtor 
i n  the hands of the  p a r t y  promising, . . . such promises a r c  not 
within the  statute, because they a r e  not ~ n a d r  'to nnsn7er the debt, 
default,  o r  miscarriage of another  person.'" . T c t z n i u p  c. K c e l ,  106 
N. C., 675 (680-681). 

F o r  the  rea.oii< givcn, tllc j u d g ~ n m t  of tlie court belox is 
,iffirmed. 

LOUISA WARREN CROOK \-. L. E. WARREN, BY 131s G ~ A R ~ I A N  AD LITEX, 
PAUL WARREN, , i s n  ISTERSATIOSAL HARVESTER COJIPANP O F  
AMERICA, A CORPORATION. 

(Piled 22 September. 1937.) 

1. Mortgages 3 3 0 b  
An outstanding intlcbtedncss is essential to w p l ~ o r t  :I trustee's dccd, 

and where tlie note is paid in full prior to forecloe~~re, tlie trustee's deed 
conveys no title to the purcliaser. 

2. Mortgages 39-Admission that purchaser obtained title precludes 
action for damages on ground that note was fully paid at time of sale. 

Where tlie trustor scelrs to recover damages from the trustee and ccvtui 
que trust on tlic ground of wrongful foreclosure for that the note was 
fully paid a t  the ti~nc: of the salt,, but admits tlint the purchaser a t  tlie 
sale, who was the transferee of the note after maturity, obtained good 
title, tlie admission constitutes an admissioli that tllcw was :I balance due 
upon the note. arid that therefore the foreclosure Jvns not wrongful, and 
the claim for dnmngt~s for wrongfnl foreclosnrc~ must fnil. 
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THIS is a civil action, tried before CiZeinenfs, J., at the J u l y  Term, 
103G. of B v s c o x n ~ .  ,Iffirmed 

This action v a s  instituted by the plaintiff against the individual 
defendants i11 tlie general county court of Buncombe County to recover 
possession of a certain tract of land described in  the complaint. The 
plaintiff claimed title to said lands through a deed of foreclosure exe- 
cuted by the tru$tee under tlie poJyer of sale contained in the deed of 
t r ~ i s t  from the defendant L, B. Warren, execnted in  December, 1927, 
securing an  indebtedness of $3,007.80, payable to the Iliternational H a r -  
vester Company of - h e r i c a .  The note secured by this deed of trust 
was tranqferred and assigned by the International Harvester Company 
of L h w i c a  to Gilbert B. Crook 011 16 January,  1936, and on 2 March, 
1936, Gilbert 13. Crook assigned same to the plaintiff herein, long after 
the maturi ty date of said note. The  land was sold by I he trustee a t  the 
requeqt of tlie plaintiff and the plaintiff became the purchaser a t  the 
sale. 

On nlotion of clcfendant L. B. Warren,  tlie defendant International 
Harvester Company of America was made a party defendant, and the 
said L. B. Warren in his answer to the complaint set u p  a cross action, 
or counteldaim, against the corporate defendant, alleging that  the 
indebtedness secured by said deed of trust had been paid and satisfied 
in full prior to the transfer of said note to tlie plaintiff; and that  the 
sale under said deed of trust was void. In  his p r a p r  for relief the 
said tlefeiidant seeks to have tlic sale under said deed 3f trust declared 
null and void; or, if same is not adjudged io be void, tha t  he recover of 
the corporate defendant $2,500 damages. I n  the general county court 
the nlotion of the defendant Internatioilal Harvest2r Company of 
.lnierica to dismiss the cross action of the defendant Warren as of non- 
suit was denied. Issues were submitted to the jury a i d  answered as 
f ollons : 
"1. I s  the plaintiff the owner of and entitled to the ?ossession of the 

lands described i n  the complaint ? Answer : 'Yes.' 
"2. Did the defendant L. 13. Warren pay in full and satisfy the note 

secured by the deed of trust executed on 7 December, 1027, as alleged in 
the answer of said defendant ? Answer : 'Yes.' 

"3. I f  so, what amount of damages, if any, is the said defendant 
L. B. Warren entitled to recover of the dt3fendant International H a r -  
vester Company? Answer : '$800.00.7 " 

On appeal to the Superior Court the trial judge sustained the excep- 
tion of the Harvester Company to the refusal of the judge of the general 
county rourt to grant  his motion to dismiss :IS of nonsuit and the defend- 
ant  L. B. Warren appealed. 
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M. E a r l e  Don) iahoe  for d e f e n d a n t  W a r r e n ,  appe l lan t .  
D o n  C. I7o1ing for  d e f e n d a n t  Harcesfer C o m p a n y ,  appellee. 

PER CCRIAX. The defendant Warren's cross action against the de- 
fendant International Harvester Company of America is bottomed up011 
the allegation that  the Harrester  Company transferred and assigned said 
note to the plaintiff sereral years after the maturi ty date of the note 
x i t h  the knon-ledge that the said indebtedness at the time of said transfer 
had been paid and satisfied in full. 

Upon this feature of the case the record disclosed the following perti- 
nent ent ry :  "At the close of the plaintiff's t e s t i m o n ~  all of the parties 
agreed that  the first issue might be a n s ~ x r e d  'Yes,' and the court so 
instructed the jury and wrote in  the ansnTer 'Ycs' for the jury." 

I t  is irimaterial whether l ie  consider this as a finding of fact by the 
jury or as an  admission by the defendant Warren. I n  either event it 
is thereby determined that  a t  the time of the transfer of said note to 
the plaintiff there was still a balanec due and unpaid thereon. Other- 
wise the foreclosure deed of the trustee would h a r e  conveyed no title to 
the plaintiff. 

The  evitlence tends to show, and the defendant Warren alleges in his 
answer : ''That the note described in the pleadings was transferred and 
assigned by the defendant Harvester Company to the plaintiff herein 
long after the maturi ty date of the note.') When the land was sold by 
the trustee i t  was purchased by the then holder of the note, the plaintiff 
in this cause. Under these circumstances the plaintiff obtained only 
such title as the trustee was authorized to convey. W a l k e r  u .  X e b a n e ,  
90 N. C., 259; S a l e e b y  v. B r o w n ,  190 N .  C., 138. I f  the note was paid 
and satisfied in  full, the trustee's deed was null and r o d  and conveyed 
no right, title, or interest to the plaintiff. An outitanding indebtedness 
was essential to support the trustee's deed. An admiqsion of valid title 
was an  admission that  the note was not fully satisfied. The Harvester 
Company, har ing  transferred and assigned said note to the plaintiff a t  
a time when there was a balance still due and unpaid, bas committed no 
wrong and the defendant Warren has failed to establish any right of 
action against it. 

There was no error in the judgnlent of the court below, reversing the 
ruling of the general county court on defendant IEIarvester Company's 
motion to dismiss defendant Warren's cross action aq of nonsuit, nor in 
the judgment entered by the court below in accordance with its ruling. 

The judgment below is 
Affirmed. 
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THEODORE S. J I E E K I X S  V. COASTAL GAME PRESERVES,  CAROLINA 
D E Y E L O P M E S T  COJIP.INT, LOUVAL REALTY C:OMPAPiY, INC., 
IIAROLT, C. T,EWIS, a m  ALBERT A. LEWIS.  

(Filecl 22 September, 1937.) 

1. Pleadings 5 21- 
Upon appeal from the clerk's order denring a motion to vacate plain- 

tiff's attachment, the Superior Court, in donying defendants' motion, has 
ample power to allom plaintiff to amend the complaint r.nd affidavits. 

2. Appeal and Error Ij 2- 
An appeal from an order denying defc>ndnnts' motion to vacate a n  

attachment is premature where the trinl court allows plaintiff to amend 
his complaint and nffidarits, since what amendments, if :my, mill he made 
and their effect upon defendants' motion cannot be determined. 

L k r ~ ~ a ~  from an  orJcr of TT'illian~s, J . ,  a t  X a y  Term, 1937, of DARE. 
Remanded. 

A h t i o n  by plaintiff creditor to set aside certain alltlged fraudulent 
conveyances esccntecl by ant1 between the defendants) n h o  are nonresi- 
dents. ,It the tiwe of issuancc of summons, attachment was issued and 
levied by the sheriff on the interrqts of the defendants in described lands. 
Service of summons and warrant  of attachment m s  had by publication. 
Defendants entered special appearance and mowd to  vaxite the attach- 
ment. This v a s  denied by the clcrk and u1)on appeal the judge of the 
Superior Court made an order that  the motion be denied and that  the 
plaintiff be allowed thirty day< ~v i th in  vihic.11 to file amendment to con]- 
plaint and affidavits. 

From this older defendants appealcd to the Supreme Court. 

X. I:. S impso t l  crrtcl J o h n  11. EInll for ylniwfiff, uppelleo.  
Tl'orlh $ J f o r n ~ r  for  de f endnn  fs, appel lunts .  

PER CURIAN. The order appealed from granted the plaintiff thirty 
days within which to amend the complaint and affidavits upon which the 
nttac,hment was bawd. The power of the court to permit amendments 
of pleadings and process is ample (Rushing  v.  A s h c r n f f ,  211 N. C., 627). 
Hence, the appeal before the time within wliich amendments were per- 
mitted to be filed was 1)rematul.e. What  amendments, f any, will be 
made and their effect upon defendants' motion cannot now be properly 
determined. The cause is rcmanded to the Superior Court for  further 
proccedings, the defendants' exception being preserved. T h o m a s  v. C a r -  
teret C o ~ r ~ f , ~ l ,  180 S. C.. 109: Fnrr I > .  T,urnber Co., 182 N .  C., 725. 

Remanded. 
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NOAH WHITEHURST, ADMINISTRATOR OF DAVID WHITEHURST, DE- 
CEASED, v. F. A. ELKS, RAYhlOND ELKS, J. H. DUNBAR, AND EARL 
GALLOWAY. 

(Filed 22 September, 1937. ) 

Master and Servant 5 23- 
Where a nonsuit is entered as to one defendant for that the evidence 

failed to show negligence on his part, the other defendant, sought to be 
held on the principle of respowdeat superior, is also entitled to dismissal, 
and plaintiff may not contend that the dismissal was erroneous solely as 
to the alleged employer. 

APPEAL by plaintiff from Williams, J., a t  April Term, 1937, of 
CURRITUCK. Affirmed. 

This is an  action to recover damages for the death of plaintiff's 
intestate. 

The  action was begun in the Superior Court of Currituck County on 
17 October, 1936. 

I n  his complaint plaintiff alleges that  his intestate died in Currituck 
County, Xor th  Carolina, on 18 December, 1935; that  the death of his 
intestate was the result of injuries which he suffered while he was 
engaged in  the performance of his duties as an  employee of the defend- 
ants ;  and that  said fatal illjuries were caused by the negligence of the 
defendants, as specifically alleged in the complaint. 

H e  demands judgment that  he recover of the defendants damages for 
the death of his intestate in the sun1 of $50,000. 

The material allegations of the complaint are denied in the several 
answers of the defendants. 

At  the close of the evidence for the plaintiff, each of the defendants 
moved for judgment as of nonsuit. The motions were allowed, and the 
action was dismissed as to each defendant. C. S., 567. 

From judgment dismissing the action as to the defendant F. A. Elks 
plaintiff appealed to the Supreme Court, assigning error in the judg- 
ment. 

C. R. Norris ,  N. B. Simpson, and R. Clarence Dozier for  plaintiff. 
Blount & James and iVcAlullan & McXullan fo r  defendant F. A. Elks. 

PER CURIAM. I t  may be conceded, without deciding, that  there was 
evidence a t  the trial of this action tending to show a relationship be- 
tween the defendant F. A. Elks and the defendant J .  H. Dunbar, such 
that  negligence on the par t  of the defendant J. H. Dunbar, resulting 
in the death of plaintiff's intestate, would hare  been imputed to the 
defendant F. A. Elks on the principle of respondeat superior. On the 
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facts sho\vn by all the evidence, the defendant F. -1. Elks was liable to 
the plaintiff i n  this action only on this principle. 

The tr ial  court, being of opinion that  there was no evidence tending to 
shorn liability on the part  of the defendant J .  H. Dunbar to  the plaintiff, 
dismissed the action by judgment as of nonsuit as to thr  defendant J. H. 
Dunbar, and also as to the defendant F. A. Elks. 

On his appeal to this Court, the plaintiff does not coiltend that  there 
was error in the judgment dismissing the action as lo the defendant 
J. H. Dunbar. I t  follows tha t  the contention of the plaintiff that  there 
was t v o r  i n  the judgment dismissing the action as lo  the defendant 
F. A. Elks cannot be sustained. 

Where the relation between two parties is analogous lo that  of princi- 
pal alid agent, or unaster and servant, or employer and employee, the rule 
is that a judgment in fayor of either, in an  action brought by a third 
p a ~ t y ,  rendered upon n ground equally applicable to both, should be 
acccptctl as conclusive against plaintiff's right of aciion against the 
other. 15 R. ('. L., 1027. 

I11 accordance with this rule, the judgment d is in i~s i  ig the action as 
against the defendant F. -1. Elks is 

Affirmed. 

MACK \TILET r. K A S C P  E. OLJISTED A N D  VICTOn. OLMSTED. 

(Filed 22 September, 1937.) 

Master and Servant 5 11-Evidence held to  show that  injuries resulted 
from unavoidable accident and not from negligence. 

Evidence tending to show that the alleged employer snggested to plain- 
tiff, as lie \ v i ~  being lowered into a well he was employed in digging witb 
block mid tackle, that he take his foot out of a hook and place i t  on a 
I)lock, and that as plaintiff did so his hand slipped on the rope he mas 
Imlding nncl his foot slipped from the block, resulting in his fall to his 
injury, i s  he ld  to show that the injuries we13e the res~ilt of an unaroidnble 
acc3ident and not caused by negligence. 

APPEAL by plaintiff from Phillips, J., at  J anua ry  Term, 1937, of 
CHEROKEE. Affirmed. 

This is a n  action to recorer damages for personal injuries which the 
plaintiff suffered while he was digging a well for the defendants i n  the 
performance of his contract v i t h  them, and which he alleged in  his 
complaint were caused by the negligence of the defendants in failing 
to furnish him reasonably safe appliances for going down into the well. 

I n  their answer the defendants denied that  plaintiff',; injuries were 
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caused by their negligence, as alleged in the complaint; they alleged 
that  said injuries were the result of an  unavoidable accident, or, a t  most, 
of the negligence of the plaintiff in failing to exercise reasonable care 
for his own safety, while engaged in the perfornlance of his contract 
with the defendants. They further allege that  a t  the time he was 
injured, as alleged in the complaint, the ~ilaintiff was a t  I\-ork as an  
independent contractor, and that  for that  reason the defendants are not 
liable to him for damages resulting from his injuries. 

At  the closc of the evidence for the plaintiff the defendants nlored 
for judgment aq of nonsuit. The motion Tvas allowed, and plaintiff 
excepted. 

From judgment clismissing the action the plaintiff appealed to the 
Supreme Court, assigning error in the judgment. 

Xoody & Xoocly u n d  J .  D. Xnlonee  for p la in t i f f .  
G r a y  & Chris fopher  for dcfcndtrnfs. 

PER C U R I I ~ .  Conceding xithout deciding that  a t  the trial of this 
action there n-as e\-iclencc tentline to show that at the timc 111. \\-as 
injured plaintiff n.aa a t  work a$ a11 cnlployee of the defendanti, as con- 
tended by the plaintiff, and not as  an independent contractor, a. con- 
tended by the defendants (scc Rnr111er 1 % .  I ,~rvlhor C'o. ,  167  S. ('., 457, 
SX S. E., ' i i O ) ,  . \LC are of the opinion that  there was no eridence tending 
to show that  plaintiff was in,jured by the negligence of tlle dcfcndallts, 
or  of either of tlleni. as contended by. tlie plaintiff. All the r\idencc 
shows that plaintiff's injllries were the re.nlt of an unaroidable accit l~nt .  
for 11 hich neithcr of the defendants n as responsible. 

At the time he n a s  injured tlle plaintiff \ \as about 6 k  ,war\ of age. 
H e  was all experienced well-digger. H e  requcstcd his helpers to loner 
him into the npll which he v a s  digging for the defendant by mc:inr of 
a block and tackle. in order that lie might adjubt a section of terra cotta 
piping n.llicll 11c 11:ltl cauwl  to be placed in the hottom of the \\ell to 
prel-ent the nalls  of the nell  from falling in. TTliilc. llc naq being 
lonercd into tlle well, a t  the suggestion of the defendant Victor Olnlsted, 
110 took lliq foot ont of a hook and placed i t  on a block. As he (lid this 
his hand, by 11 llic.11 llc n as h o l d i ~ ~ g  a rope, slippc~l. H i s  foot slipped 
from the block, with the result tha t  lie fell to the bottom of tlle nell, 
striking the terra cotta pipe. II is  illjuries were painful. and probably 
~ ~ e r m a n c n t ,  but vcrc. not caused by thc ~irgligcnce of tlic tlefcntla~~t.;. or 
of either of them. 

The judgment clisnlissing the action is 
Affirmed. 
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S. 1%. 1I ILUEI~I l .~SI ) .  , ~ D ~ I I ~ I ~ I R ~ T O ~  O F  \T'ESI,ET \VILI~IAJIS. L)ECEAS~II .  

.\xu GROVER WILLIAMS, NEST OF KIX OF WESLEY \VILLIA?rlS, 
DECE.~SED, v. 3IcDOWELL FURSITURE COMPANY, A CORPORITIOS, 
B X P L O T E R .  .\XI) COSSO1,IDhTED USDERWRITERB. CARRIER. 

(Filed 13 October, :L93i.) 

1. Master and Servant S 40a-Injuries con~pensable  unsder Compensation 
Act. 

An accidentnl injury is compensable under the Workmen's Compens;i- 
tjon Act only if the accident arises out of and in the course of the employ- 
ment, wliicli is one resulting from a risk involved in Ihe employment or 
incident to it ,  and wliicli occurs while the employee is engaged in a duty 
mliicli 11e is authorized to undertalte and which is calculated to further,  
directly or indirectly, thc employer's business. 

I n  determining whether an  injury is compensable, tl e Industrial Com- 
mission shonld consider thc evidence before i t  in the light most favorable 
to claimant, arid claimant is entitled tc~ every reasonable i~itendment 
thereon and every reasonable inference therefrom. 

3. Master a n d  S e l r a n t  S 53d- 
The findings of fact of the Industrial Commission nre conclusive on 

i~ppeal only w11en supported by evidence. and the Sl~perior Court has 
jurisdiction on appcnl to rcricw the ev id~xce  to determine as  a matter 
of lam wlictlicr tlicre n n s  any eridencc tending to support the findings. 

4. Principal and  Agent § 7- 

Declarations of an alleged  gent are incompetent to prove the fact of 
agency. 

3. Jfnstcr a n d  Scrvant # 40f-b>viclence held insufficient to  support findillg 
t h a t  accident arosc i n  conrsc of c l n p l o p ~ e n t .  

The evitlence tended to sliow that  defcndnnt furni t :~re  manufactlirer 
entered an csliibit in ml esposition of finished furniture, that  the espo- 
sition was s o l c l ~  to sell furniture to ret:~ilcrs and cou11:l in no way he111 
tlcfcnd;~nt's enil)loyces a s  to methocls of manufactnrc or iniprore their 
~~aefnh ie r s  to tlcfeiiclnnt, that  the forcmnli of tllc glue ruoni, along nit11 
othcr forcniw of tlic p1:lnt. \rns asltcd to go, that cmplo~ees who electetl 
to go wcrc 11ot pnicl for time nilel were gircw no orders while on the tril). 
but that p i ~ r t  of tlicir expeilscs 1r:is paid by dcfcndni~t,  :~nd  defcncla~lt's 
sn~crintcwdcnt tcstifictl that  the forcnien \rerc aslccd to go after the entl 
of t l ~ v  \rorlc wceli a s  tk matter of courtesy as nil ''outing" or pleasure trip. 
T l ~ c  ftirenwn of tlic glue room, nlio saw the supcrintciitle~it 0111s for ~i 

short time while a t  the esposition and paid the superilltendent some 
monry for his cspeiises, was liilled in an nntomol~ilc nccitlrnt nliile hc was 
tlriring tlic c;lr of his fellow employer back to the twtrii in n-liicli tlit? 
tlefendant's pl;rnt w;ls located. I I ( , l t l :  Tlie evidence is il~snficielit to 
s111)~ort :I fillcling of t l ~ c  Intlnstrial Cvniniission that  tlle ncciclent nro,stA 
ant of : ~ n d  in the course of the employment. 
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A P P E ~ L  1 ) ~  defendantq f r o m  C ' l c t i ~ ~ n f ,  J., a t  J u n e  Term,  1937, of 
XCDOWELL. Reversed. 

This  is a proceeding undelp the N o r t h  Carol ina MTorklnen's Compensa- 
tion Act. T h e  plaintifis filed claim against the defendants f o r  compen- 
sation on account of the  death of Wesley Wil l iamr.  alleged to have 
occurred as result of il l jury, alleged t o  h a w  been received by accident. 
and  alleged to h a w  arisen out of and  i n  the course of his rnlploynlent 
by the M r l l o ~ r c l l  F ~ ~ r n i t u r e  Conlpan,T of Marion.  T h i s  defendant i  
denied. 

.\fter notice to the  parties, said proceeding mas heard before Commii-  
sioner T. *I. Wilson, a t  Marion,  on 3 December, 1936, and  thereupoli 
said Commisiioner made certain findings of fac t  upon  the  evidence pre- 
sented before h im on said hear ing  and entered a n  avarcl  in said pro- 
ceeding i n  fa1 or of the defendant$ and  against the  plaintiffs 2x3 claimant.. 

T h e  plaintiffs appealcd f r o m  said findings of fac t  and award so made  
by Commisiioller TTilwn and <aid appeal  was heard  by  the F n l l  Com- 
sion, s i t t ing i n  Raleigh, N o r t h  Cial,olina. on 23 X a r c h ,  1987, and said 
F u l l  ('ommisiion, p l m u a n t  to  such hearing on appeal,  rendcred decision 
w r c r s i n g  the tlecisioli of Coniniiisioncr W i l ~ o n  and rendering a n  award 
i n  favor  of thtj plailitiffb. T h e  defcntlants ga l  c due n o t i w  i n  a p t  t ime 
of a ~ i p c a l  fi-om w i d  decision and  anar i l ,  and  appcnlcd f rom thr F u l l  
Comnl i s~ ion  to  the  Superior  Cour t  of XeUowell ( 'ounty. Thc procceti- 
ing n-as certified to tllc Supcrior  C'ourt of X c D o n c l l  ( 'oulity and  tlic 
record <o ccrtifietl v a i  docketed i n  a p t  t ime ill tlie Supcrior  Cour t  of 
said county. T h e  appeal  so taken was heard  hp his  Honor ,  J o h n  11. 
('lrrrlc~it, qJutlgc preiitlinp. a t  the J u n e  Term. l 93 i .  of the  Superiol 
C o w t  of 31cI)oncll County, v l io  rcnclerctl judgment  thcrcon affirming 
the decision and  a n a r d  of the  F u l l  Commission, f r o m  nllicli  judgment 
qo entered by the judge prtsitling a t  said term the  tlcfendantq excepted 
: ~ n d  asiignctl r w o r  and appealed t o  tlie Supreme ( 'ourt.  

~ l d ~ r ~ i s s i o n a :  T h e  defendants admi t  t h a t  T'feslev T i l l i a m s  died on 
10 J u l y ,  1036;  t h a t  a t  the  t ime of his death he  r a y  fore1na1i of the  glue 
morn of tlie AleDonell F u r n i t u r e  Company, h u t  deny t h a t  he  as on 
d u t y  a t  tlic t ime of the accident n h i c h  resulted i n  his  death. I t  i.; f u r -  
ther  admitted tha t  said \\'illiains r e c e i ~ e d  i l l jury ill a n  automobilr wreck 
111 C a t a n h a  County on S o .  1 0  I l ig l iway;  and  tha t  he  died as r e d t  of 
the in jury .  It is adniittccl th:rt the NcDonel l  F n r n i t u r c  Comljanp n a -  
hound b , ~  thc M70rkriicn's Cornpencation Act, and t h a t  the C'on~olidntrtl 
r~&rwr i tc r s  ih the carr ier .  I t  is fur t l lcr  adniittcd t h a t  tlie average 
wage exccedcd the masimnlii  and na.. i n  fact ,  $31.88 a neck.  It 1. 

fu r ther  admitted tha t  S. 13. H i l t l c l ~ r a l ~ l  rlas d idy  a ~ ) p o i ~ l t r i I  atln~iiiis- 
t ra to r  in  A\ugu.t. 1936. ant1 i i  drily qualified. 
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There are certain facts not disputed on the record. 'That the South- 
ern Furni ture  Exposition Building, a t  II igh Point, N. C., on 18 July ,  
1936, was preparing to open for its annual display on Monday, 20 July,  
1936. Tlie primary purpose in having these expositions, n.as for mhole- 
sale only to furniture dealers orer the United States. I t  invited the 
buyers to come i11 and see x-hat it offered and get their orders. The  
furniture exhibit that  came from NcDowell Furniture Company was 
finished product. I t  went there crated. There were about 175 exhib- 
itors. The finished product from the respective furniture factories only 
vere  displayed. This display mas on tlie 7th floor. 

C. E. Bolick sincc 102s has been s~iperintendei~t  of NcDo~vell  Furni -  
ture Company. E. C. Terry n-as foreman of the finishing room, 
We4ey Willianls, the deceased, n-as foreman of tlie glue room, B. T.  
Ragan was foreman of the machine room. Bolick left the McDowell 
Furniture Conlpany factory about 11 :OO o'clock with one Foster, the 
lumber inspector, for II igh Point. H e  testified, i n  part, that  lie took 
qome tools. T i 1  asscnlhling the exhibit i t  is necessary to ]lave tools. I& 
got a couple of men from tlie exhibition orgrunization office to go up and 
Iiclp him ass~nible thc furniture for display. H e  was in the exhibition 
b~~ i l t l i ng  about an Iiour Saturday ewning ,ind 30 or 40 minutes next 
rnorni~lg, and left II igh Point  about 4 :00 o'clock that  a f tc~noon.  Bolick 
furtlier testified, in par t :  "A glue room man, by looking E t other exhibits 
of f~u.nitL~rc, callnot gct ideas nliich might liclp him in properly match- 
ing boards or ~ e n e c r  for tlie samples, for tlie simple 1.eason that  the 
ck4gns are des ign~d  by our O T V ~  designers and factory. We have our 
own specifications and looking at another suit wouldn't lie~lp. I t  wouldn't 
lielp hi111 in the construction of a piece of j'urniture." On his way to 
tlie exhibit spncc on the 7th floor, Bolick met Terry, I-Iorton, Ragan. 
and Williams, n h o  stayed about 35 to 40 n~inutes.  H e  made reserva- 
tions in tlic hotel for these men. "I didn't haye a reason for asking him 
(Willianis) to go to High Point. I paid hi, c-xpenses. I couldn't see 
~ v h y  it would be of some benefit to the company to have him go, because 
we buy the details for him to n-ork by entirely. . . . I n  answer to 
your question, 'TT'li~ did you offer to pay the espenscs?' I say, giving 
the boys a little outing. When I first asked Williams to go, he said he 
didn't know whether he could go or not. I told him I would like for 
him to go. This was the last time I saw liini until I: got dorvn there. 
. . . Wes Williams was the foreman in the glue room. H e  was 
vorking by the hour. His  work neek began RIorida,v nlorning and 
ended a t  12 :00 o'clock on Saturday-45 hours a week. When the time 
for the furniture show approached, E d  Terry told me that  he and Vince 
Horton wanted to go down there to II igh Point. I said, 'Aill right, if 
you go I'll go x i t h  you. I ' r e  got to go down there. 1'11 go with you.' 
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-\fter I told Terry this I thought about the other foremen and invited 
them to go, if they x-anted to. I felt like if I mas to go down there with 
IIorton and Terry, the rest of them would feel like I hadn't been fa i r  
and given them the opportunity to go, so I invited them to go. I didn't 
take any of them to do n~ork.  . . . I did not allow Williams any 
pay for the time he was off down there. I did not give Williams any 
order froni the time he left Nar ion  until the time be got back. I in- 
vited Williams that  morning to go. . . . I was extending a courtesy 
to the folks a t  the plant;  that  is the idea exactly. When I left here I 
didn't know that Ti l l iams was going at all. When I went to the hotel 
there I asked the man to hold two rooms until the other automobile came, 
because I didn't know ~vhether two or three or four were coming. I 
didn't know Bill Ragan was coming, nor did I know that  Wes Williams 
was coming. . . . I had sent our samples down there by freight 
motor express. The samples were crated up a t  the factory. When I 
got down there these samples were in our space. All that  I took in  the 
automobile were two or three side bed rails. I took them up to the 
space myself. Foster and I. Then I got two men to come in there and 
set u p  the furniture for me. . . . I told these two men whom I got 
from the exposition building how I wanted i t  arranged and set about 
there. I did not give any directions to Williams, Ragan, E d  Terry, or 
Vince Horton as to how i t  should be set up. Foster drove his car. I 
went with him. I didn't pay him anything for driving his car. I paid 
the hotel bill. Before Williams left there he paid me back. H e  came 
into nly room and throwed $5.00 down on the table and said, 'There's my 
hotel expenses.' . . . X r .  Crisp of RlcDomell Furniture Company 
always gives me an expense check when I go off on trips. I used that. 
I paid all the hotel expenses. I bought some gas with my own money. 
Of the $5.00 which I told Rlr. Winborne, Williams put down in the 
hotel room, I did not give him any change. I told him to go ahead and 
keep that, I'll pay the expenses, and he says, 'So,  that  will pay for me,' 
and he would not have it back. S o n e  of the other men repaid me for 
the expenses. The  $5.00 mas $2.50 too much. That  was not repaid. 
. . . I know I didn't pay for all the meals. I paid for a few of 
them. . . . I t  n-as not any par t  of Williams' employment that  he 
should attend the furniture show. I employed him. I hired him and 
\+hen I hired him there wasn't a word said about hini going to the 
furniture show. I never did tell him that  as a par t  of his work there 
he was to go to the furniture show. The only reason he went this time 
was merely for his own personal pleasure. . . . The first time he 
went was back when we first started operations, and a t  that  time, about 
1030, business got a little dull and we w ~ r e n ' t  running the week-ends. 
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X y  wife wanted to go and I inri ted him to go with t s .  I took him 
along to help drive. H e  went as my  guest." 

E. C1. Terry testified, in part  : "I was not employed by the VcDowell 
Furniture Company on 18 July,  1936. I was employed until noon on 
1S July ,  1036. I was en~ployed as forcman of the finishing room. 
. . . I asked him (Bo1iek)-told him I wanted to go to the show. 
. , . I left for High Point  about 12 :30 on Saturday, 15 July,  in my 
01\11 car. Q. H a d  you been told by the superintendent, Mr. Bolick, 
1:cfore you started, what would be done about paying the expenses to 
High P o i n t ?  -Ins. : Mr. Bolick told me if I wanted to go, to take m y  
car, some of thc other boys were going, to get some gas up  a t  the company's 
store, and they'd make arrangements with me to go, so I didn't know 
lion niany were going; it would be pe r f~c t ly  all right with them. 
Q. Did he say lie ~vould pay the cspenses of the t r i p ?  Ans. : Yes, sir. 
(1. Did the ~ I e ~ o w e l l  Furniture Company pay the expenses of the t r i p ?  
,Ins. : Well, they paid part  of it. They paid for the gas down there and 
the hotel bill. I paid for the oil. I went in an Essex Terraplane. 
Q. Give us tlic names of all the employees of the MeDon-ell Furniture 
Company yon transported to II igh P o i n t ?  ,Ins. : Bill Ragan, Vince 
IIorton, and Ve.ilcy W i l l i a n ~ ~ .  Bill Ragan 1r.m machine room foreman ; 
TITcslcy TJTillianlq was the glue room foreman. We traveled U. S. High- 
way S o .  70, going to High Point .  I t  used to he Highway No. 10. We 
rcaclletl High Point  ahout 5 :30. -\fter v c  got to R igh  Point  we went 
up  to tlic S o ~ ~ t h c r n  Furniture Eshibit  Building and stayed, I guess. 
tliirty minutes. JJTe did not do anything when we got there. Wesley 
TYillianls ncn t  up  into the eshibit building. I left the building and 
did not return until Sunday morning about ten o'clock. Wes Vil l iams 
was with me  hen I returned. We stayed in the building about 20 or 
30 minutes Sunday morning. Looked around a t  some of the samples 
of tlle furniture of other people as vell  as our own. Wes Williams mas 
with me. Q. What were you observing the samples f o r ?  Ans. : Looking 
over them to scc the different finishes v a s  what I was looking for. I 
did not again return to the building. The show waft to commence 
Monday, 20 July.  Mr. Ragan, Mr. Horton, Mr. Williams, and I left 
II igh Point  about 2 o'clock on Sunday, 19 July,  1036, in my  car. 
Williams was driving. We traveled KO.  70 IIighway coniing to Marion. 
We hail an aceidcnt that afternoon about a quarter of a mile east of 
Conover. FTilliams was driving a t  the time. The tirc h r s t e d  and the 
car got to going across the road and turned over. The rear tire blew 
out. . . . When n-e went down to II igh Point  we didn't expect to 
find any glue room in connection with tlle exposition. . . . All I 
expected to see when I \rent down thcre va5  the firished product. 
. , . There was nothing down there that would help a man operate 
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a glue room. I t  would not be any advantage to a man operating a glue 
room to see the finished product. . . . The work week a t  the factory 
began on Monday and ended Saturday at noon. When I left the factory 
that  day I left after the work meek was over. I do not know how 
Wesley TVilliams was paid ; nhcther by tlle week or by the hour. Wesley 
Williams left there with me after the work meek was over. I was paid 
by the week. I did not receive any extra pay for the time that  I was 
away from Marion going on that  trip. I n  High Point  I stopped a t  the 
hotel. 3Ir. Bolick  aid for my nieals; that is v h a t  I ate while I n a s  
down therc. H e  paid my hotel bill. I x a s  present up  in Bolick's rooni 
before we left H igh  Point. VTes TViIliams went up  there with me. 
While u p  there in  the room, Wes Williams laid do1v11 five dollars and 
said, 'That will pay for my hotel bill.' . . . I n  other words, this 
was, so f a r  as I was concerned, an  outing. I ~lnderstood that this is 
what me were all going on, merely an outing. I didn't go down there 
to do any work. A11 of us put on our Sunday-going-to-meetilig clothes, 
what u e  had-in other vords, we n-ere all dressed up and ~veren't in 
working clotlieq. . . . 1 told you a nhile ago that  I could go wher- 
ever I pleased, and wa,i not under thr~ clircctioii of an>body. I didn't 
understand nlien I told l h i  that Mr. Bolick n-as directing me while in 
High Point. I was not under orders from Mr. Bolick while I was d o ~ n  
there. I was my o n n  boss, could go ~ v h c r e ~  er  I pleased and come n-hrn- 
ever I pleased. I was not under tlle direction of anybody." 

B. T. Ragan testified, in pa r t :  '(I vent  to High Point  for the pleasure 
of the trip. Nobody asked me to go. I n  answer to your question, 
'Well, how come you to s tar t? '  I say, Mr. Bolick told me some of the 
boys were going and said all of us that  u-anted to go, they'd be glad for 
us to go along. H c  told me this about 9 o'clock on the 18th. H e  said 
that  Terry and IIortoa were going and taking Terry's car  a i d  would 7 v r x  

glad to take all that  wanted to go. Q. Did he not state expenses would 
be pa id?  Ans. : Ye,, sir. I saw Wesley TJTilliams on Saturday morning 
before we left for High Point .  Saw him a t  different parts of the plant. 
H e  said he didn't tllink he'd go-<aid i t  was hot down there and he had 
a date with his girl-didn't think he'd go. H e  did not tell me who 
asked him to go;  wid  some of thc boys were going but he didn't believe 
hc would go. I don't knon the exact time of the morning he said that. 
I t  was 9 or 10 o'c1oc.k. V e  left for High Point  about 1 2  :30 or 1 o'clock. 
wmewhere along there. I r e n t  with Mr. Terry. Williams also ~verit. 
I nen t  into the Furniture Exhibit Building while I n as there. Terry, 
Horton, Rolick. and Ti l l iams \ i r w  v i t h  me. This x i r i  a r o ~ ~ n d  5 :no. 
I did not do anything after I got to the building. I vent  I I ~  into tl~cx 
spare occupicd by the McDonell Furniture Company. Found the iallr- 
plcf in the s1)ace. They had not becn set up. Whilr in thc  l ~ ~ l i l r l i n ~  I 
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did not look a t  any other exhibits. I stayed in  the building 35 or 40 
minutes. I consumed the time while in there just talking and walking 
around. I went on only one floor, the sevc>nth. I did not go back to 
the building Sunday morning. I was one of the men in the car when i t  
turned over. . . . I t  was not par t  of my  employn~ent to go down 
there to see the furniture. There wasn't any machine room on exhibit 
down there to show me how the machine room was orerated in other 
factories. There mas not anything in connection with the finished goods 
domn there that  would better enable me to run my  machine room in the 
McDowell Furni ture  Company. When I got down there I ven t  up  to 
the building and stayed around there 35 minutes and then went on out. 
I just went where I pleased and when I pleased. I wail not under any 
orders from anybody as to what I should do, where I should go, and 
when I should come in. I roomed mith Wcs Williams down there. I 
know that  Wes Williams wasn't under any orders to go 2nd come a t  any 
particular time or place. . . . I was going merely or a pleasurc t r ip  
and not to do any work. The purpose of the t r ip  was merely for 
pleasure. That  was the purpose of all of us in going. I wasn't in the 
room in High  Point  wllen Wes Williams put down tlw five dollars to 
pay his expenses. When I ate down there 1 paid my  bill and his par t  
of the time and he paid for mine and his both par t  of the time. H e  and 
I ran  around togetlier most of the time. . . . I had gone with Mr. 
Bolick twice before this. I did not go down there to work on the other 
occasions. I got no extra pay for the trip. . . . I didn't take my  
working clothes with me. H e  didn't take any with him. Thcre wasn't 
anything down there in the furniture exposition that  would help me in 
the operation of my  machine room. There wasn't anything in connec- 
tion mith i t  to help a man operate the glue room. There wasn't any- 
thing in  connection mith it tha t  would better help a man in  the packing 
room as to how to pack up stuff. There wasn't an  exhioit of that  kind 
down there. There wasn't an  exhibit of a cabinet room nor a finishing 
room. The only thing there was finished goods. I, too, got hurt  on 
that  t r ip  in the same accident. I was paid by the week, 45 hours a 
week. I did not get any extra pay for overtime. I f  I vorked overtime 
I got pay for a week of 45 hours. Sonletimes I did walk overtime and 
I didn't get any pay for that. Those in our group l ~ f t  High Point  
before Mr. Bolick. We checked out first. J did not pay any hotel bill. 
Mr. Bolick paid it. I was not under the direction of anybody whilc I 
was down there. Sobody gave me any orders. I went just for  the trip. 
9 s  to your request that  I state to the court some kind of pleasure I went 
domn there for, well, that  is my  home town. I was raiwd down there, 
for one reason. Know a lot of folks don.11 there, and like to be with 
these boys going down and conling back. That's about all. Over a t  
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the factory T e s  Villiains vorkcd hg the hour. IIi,  work neek was 43 
liours, begii~ning on J lo l~day  niorllillg a i d  cntliiig Satl~rclny 110011-12 
o'clock." 

Clifton Ryrd tehtified. in part : "I have heen employed by the Rlc- 
D o ~ ~ e l l  Furniture Company about S years, in the glue room undcr 
TVes TTilliarnq. I rcmernber his leal ing the plant that  day, about 11 30 .  
the last time I saw hini, when I ,is\\ him go out of the shop. H e  cairle 
back into the shop. -\fter he n r n t  out it x i s  about fifteen minute< 
before he came back. I don't know h o ~ v  long he staytd. I don't knou 
when lie left the glnc room the last tiriic to go to High Point. I had 
a conversation v i t h  T e s  TT'illiains that  morning. H e  told me he n a s  
goiilg to High Point. H e  told lue nhout 11 o'clock lie v a s  going to 
High Point. Q. T o i l  kilo- n11o he left in charge of thc glue rooin ! 
,1115. : H e  left me. I I\ orketl that day until 3 o'cloc~lr. I norked after 
dinner. Xlc and one other fellow that  vorks in the glue room worked 
that  afternoon. Some eiglit or ten, I don't k n o ~ ~  exactly liow many, of 
Wes TQilliam\' nicn n orkctl that  afternoon on chilir back<. Got a special 
order and I n as not in charge of all these men;  only in? and that  fcllo\\. 
H e  told mc to look after that  end of it -\{hilc hc waq gone. . . . llTe 
quit a t  3 :00 or 3 :30. 1 got paid for no rk  that  afternoon. nTes T'i'il- 
liams didn't tell me nliat  lie nab going to High Point  for. Nobody 
niarkcd up  the timc tliat afternooll. 1 pnnclicd my cdartl. Each man i b  

supposed to  punch hi.. on11 card. ( J .  Well, (lo yon or iiot, in the glue 
room there. often nork  overti~lie ! Ans. : Yes, bir, we do. Every night 
or tn o some of them work o ~ c r t i l r ~ e .  Q. whenever men work over- 
time, prior to the death of TIT(~i Villiam,, n.oul(1 11r be there or not ? 

: I I c  n : ~ s  n-hen lic n.a\ there. I I e  n as t l w e  n h ~ i  I n orkctl ovcr- 
tirne. Q. Pe~~fori i i ing liii duties as  foreman? Ans. : Yes, sir, lie wa... 
Q. Willinr~i\ delegated all his clutic~s to you, (lid lie not ! L\ils. : YPS, sir. 
\iTcsley TT'illiait~s did not keep tlw tirne of tlie 111ei1 vlien he worked 
ovcrtime. I (lo not Bnon- nhetlicr he received pay. I hare  never been 
to the furniture chon. J l y  TT ork n eek hegall Monday morning an11 
encletl at 1 2  o'c#lock S:~turtlay. T u a -  paid 1,- tlw I~olw. I f  1 workctl 
overtime I na.  p i t 1  by the 11o111.. T1i:it V R ~  thc' 1.111e there in thcl 
factory." 

Fred 3I:~thii  teitified. in pa r t :  "I was: norking for the MeDonell 
Furniture Coliip:iny in Ju ly ,  1936, in the renrering a i d  glue room 
department. TTeq Vill iams 71 as my  forei~ian. The last time I had becli 
vorking in that dcpartincnt for ahout 7 p a r s  1111der liinl. On Saturday, 
18 J d ~ ,  I quit n ork at around 3 3 0 .  Tliere were t~ o nlcn who w o r l d  
in tlir g l i~c  room aftc.1- (liii~wr. I n  t11r ver1wr t l l (w ncre  qml l~ t i i n~s  
srvcn or eight. ~naylw n~orc .  T e s  TTilliams had c l~arge  of tll(m t h t  
t~ io rn i~ lg  heforc noon. JIc l  I ~ f t  f o ~  IIigh Point  :it 1.3 :5 t o  1 ~ 8  ! I I Y ~ ~ ~ ~ ~ I . ~  
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to go. H e  left some few minutes after 11 o'clock. I had a conrersation 
with him before he left. H e  told me he was going to dress to get ready 
to go to High Point. Had  me to look after the veneering department 
while he was gone to dress. H e  didn't say what he was going to High 
Point  for. H e  didn't say how he was going. Q. Who (did he say asked 
him to go to High  Po in t?  Ans. : Said Mr. Bolick aljked him to go. 
H e  said he didn't much want to go because he had a date with his girl. 
H e  came back in a few minutes and told me he was going. F e  very 
often worked overtime. As to how much, that all depends on what we 
had to do. We worked sometimes a t  night. Wesley TITilliams was not 
there all the time when we worked overtime. 3 s  a general rule, he was 
in and out. H e  generally told us what he wanted us to do. As a 
general rule he would not be there when we checked the clock. H e  told 
me he had a date Saturday afternoon. I was at  the funeral. The 
furniture company closed down for the funeral. I talked with Wes 
Williams a few minutes after 11 o'clock and then about 11:30 that 
morning. A little after 11 :00 he told me he didn't know whether he 
was going or not;  that he had a date with his girl that afternoon. I \!-as 
paid by the hour." 

Pau l  W. Casey testified, in pa r t :  "On 18 July, 1936, I was the 
secretary and general manager of the Southern Furniture Expositio~l 
Building at  High Point. . . . I n  July,  1936, the McDowell Furni-  
ture Company of Marion had rented space in the exposition building, 
under contract which began 1 December, 1935, and expired 1 December, 
1936, and at  $600.00 per year. The space vias on the serenth floor. 
The McDowell Furniture Company used this space to display mcrchan- 
dise in. We have a show twice a year-January and July. The show 
started on 20 July.  I t  takes two to four weeks to get ready for it. 
The merchandise is shipped in  for a month in advance of the market. 
The McDowell Furniture Company put on an  exhibit in our building at  
the time, commencing 20 July,  1936. By exhibit, I mean furniture, 
whatever they manufacture, samples of the manufactured furniture. 
They exhibit for wholesale purposes. Buyers attend the show, and 
observe the furniture. . . I know that  Bolick was with the company. 
I saw the men in the McDowell space Sunday morning somewhere 
around 10 or 11 o'clock. I saw U r .  Bolick. I think i t  was around 
11 o'clock when he left our building. Q. I beliere, Mr. ~Casey, that these 
gentlemen from the hIcDowell Furniture Company had you to employ 
a couple of men to assist them there, is that so?  ,111s.: Yes, sir, his 
representatives. Mr. Bolick asked for men and. they were sent to the 
space. . . . I n  other words, the processes through wh:ch the furniture 
moves in  manufacture are not exhibited, but only the finishcd product 
after it has gone through all these departments in the respective furni- 
ture factories." 



X. C.] FALL TERM, 1937. 109 

CLARKSOS, J. The question iuvolrcd : I s  there any sufficient eonlpc- 
tent eridencc to support the finding of the Industrial Commi-sion that 
the death of claimant's deceased, MTeslev Til l iams,  n a s  caused b~ acci- 
dent arising out of and in the courie of his eniployuent ? We think not. 

111 C'onrrct7 1 , .  Fol~rtclr!y C'n., 19s S. C'., 723, it ic, written (a t  1). 7 2 5 )  : 
"The n'orkmen's Comncnration Law nrescribcs conditions under ~ h i c l i  
an einployee may receive compensation for personal injury. Scction 
2 ( f )  declares that ' injurg a i d  personal injury shall mean only injury 
1)v accident arising out of and in the course of the cniployncnt, and shall 
not include n disease in any form, except vhen  it results naturally and 
unavoidablv from accident.' The condition antecedent to compensation 
i, the occurrence of an (1) injury by accident (2)  ariqing out of and 
1 3 )  in the course of the employment. . . . (p.  727) : accident 
arising 'in the courke of' tlie einploynicnt i i  one nliich occurs nliile 'thc 
en~ployw is doing what a man so en~played may reasonably do witliin a 
time during which 11e is cnlplogetl and a t  a place where lie niay reason- 
ably be during that time to do that  thing; '  or one which 'occurs in the 
course of the employment and as the rcsult of a risk inrolred in the 
c m p l o p e n t ,  or i n c i d ~ n t  to it, or to conditions under which it is required 
to be performed.' B r y u n f  c. Fis s r l l ,  84 3. J.  L., 72, A h n o .  Cas., 1918 B, 
764;  Alilinrchinfello 1 % .  L y n c h  Rccrlf!j Comprrny ,  94 C'onn., 260, 108 Atl., 
799. One of the risk7 in ro l~e t l  in the employment is tlie liability of 
i n ~ u r y  inflicted 1). fellow q c r ~ a n t i .  Alnrlcrson 1 % .  Secrcr i fy  B l d q .  Go..  
A 0 1 .  I .  R .  1 ) .  So it has bccn stated as a general proposi- 
tion that the phrase 'out of and in the conrse of thc employment' em- 
1;raccs only tllose accidents ~ i l i i ch  happen to a servant vhi le  he is en- 
gaged in the discharge of some function or duty nliich he is authorized 
to undertake and nhich is calculated to further, directly or indirectly, 
the mastcr's buiincss. Al~~notation--TTorki~~eil'c, Compensation, 1916 A, 
41;  Dtrr le fh  1 % .  Xorrrk S. Sec lwr  ('o., 36 A. L. R.. 472." Thc principles 
qct forth in the al)ol-e case hare  h c ~ n  a l ~ l ~ ~ o ~ e d  by thic, Court in numerous 
clecisions. 

I t  is said in Bclltrttly r .  *lIfr/. ( ' 0 ,  PO0 S. C., 676 (678)  : (Tnder  tllr 
T'7orkmcil's C'onipcnsation Alc t )  "It is the we11 ~ett1t.d rule of practice in 
tliii jnrisdiction, 111 caws of nonsuit and caies of this kind, that  the 
c.i idence wllich makes for the plaintiff', claim and which tends to sup- 
~ ' o r t  her cause of action, xhether offered by the plaintiff or elicited from 
the defendant'c, nitncsses, will bc takcn and considered in itq most favor- 
able light for the plaintiff, and she is entitled to t l ~ e  benefit of ever7 
reasonable intcndnlent upon the witlence, and crery reasonable inference 
to be drawn therefrom." 
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111 A'olrtllc'rtc 1.. ( ' o t l o t l  ,1I111~ ( ' 0 . .  200 S. C'., 165 (16'3), we f ind:  "111 

J o l i t 1 ~ 0 1 ~  r .  I I o s i c ~ t y  ( ' o . .  190 S.  C., a t  1). 40, i t  is s a i d :  'See. 2 ( b )  
u~i t l r r takcs to tlcfinc tlic n.ortl c i i i p l o p ~ e n t  alid ~pecif icnl ly excludes f r o m  
tlic operation of t1.i~ act ('persolls whose en~l)loyriicnt is both casual and 
not i n  tlic co~i r sc  of tlicl trade, I )u~incss ,  profession, or oc>cul)atioli of his 
(mployer," etc. . . . It i. fu r ther  p ro~idec l  i n  beetion 60 tha t  the 
award of tlic ('onimissioll ' L s l ~ ~ I 1  be conclnsive and  bindinn as  to  all  

u 

questions of fact." HOT\-ever, errors  of l aw a r e  reviewable. I t  iq t?~en- 
carally held 1,- tlic courts tha t  tlic various cornpensat~on acts of the 
Union sliould be 1iber:rllv eonstrurtl  to  the w t l  t h a t  the benefits thereof 
sliollld not be denictl ~ i p o n  teclinical, n a r r o u .  and  strict interpretation.' 
\?ice 1 % .  I-'cc~rcl C'o., 199 S. C., a t  p. 157." 

I n  1)epetld(l?rt\ of  l ) o o / c ~  1 , .  A ' i ~ j t n o ~ ,  202 x. (I., 1 7 2  (1731, we f ind :  
" T l ~ e  finding\ of' fact  i~intle by the K o r t h  Carol ina Illtlllstrial C o n i m i ~ -  
sion, 111 a proceeding 1)ciiding before the said Co~ilni iss io~i ,  a r e  coilelusive, 
on a11 appeal  fro111 snid Coniii~issioa to  the  Superior  Court ,  only when 
tllei'e was evitlelice before the  C'onirnission tetiding to show t h a t  the facts  - 
are  as  f o ~ m d  by the Co~nlnission. Otherwise, the f indi lgs  a re  not con- 
clusive, and  the S ~ ~ p e r i o r  Court ,  on a n  appeal  f r o m  tlie award  of the  
C'oniniission, has  jurisdiction to  review a11 the evidclice f o r  the p u r p e  
of cletcrmining vlietller as a mat te r  of l aw t h e  was all:; evidence tend- 
ing to  support  tlw finding by the ('oninlission. T 1 7 r ~ t  1 ,  F e r f i l i z e r  (lo., 
201 K. C., 556." 

T h e  following question and a l i s w r  \ \ e re  excepted to 71id assigned as  
vrror : "I know tha t  13olick was \\.it11 the c o i n p a n .  I saw tlie rncli i n  
the Mcl)on.ell space S u n d a y  morn ing  s o n m i - l w e  around LO or 11 o'clock. 
I saw 111.. Ilolick. I th ink  it  ~ v a s  i l r ~ ~ l l d  11 o'~10ck 1~1len he left tli(' 
building. Q. I believe, M r .  Casey, t h a t  these gen t l tmea  f r o m  the  
1lcl)o~vel l  F ~ ~ i m i t i i r c  C o n i l ~ a n ~  hat1 you to employ a couple of Inen to 
aqsiit them there, is tha t  so ? Objection ; overr~i led ; exception. ,\ns. : 
Yes, sir, his  representatives. M r .  Bolick asked f o r  inell and  they were 
.sent to the space." This  objection was assigned as  crroia on appeal  and  
overruled. W e  th ink  this evide~ice illcon~petent,  ant1 i t  should Iiave 
been escluded. 

I t  i \  said ill l Iu tc t \u tXcr  c. C ' o r b i t f ,  IS7  S. C., 496 ( 5 0 3 ) ,  citing a 

wealth of authori t ies  : " 'A idn~iss io~ls  by  agents, made  v.hile doing acts 
within the scope of the agency, and  relat ing to tlie busincw i n  hand,  a re  
;itlniissible against tllc pr incipal  n l ien  s~ ic l i  admissions may be deemed 
;I part of tlie r e s  ycstm, but sucli adniissions a r e  not admissible to  prove 
the a g w c g ;  tlie agency niust be s l io~vn ri l iunde before thtl agent's admi-- 
sioiis will be reccivctl.' Lockliart ' i  IIaiidbook on Evit l~wcc,  ,ec. 134," 
q l ( 1 c 8 k ~ \ ~ ~ ~  1 % .  ' l ' ( ~ 1 .  ( ' ( I . ,  130 S. C., 347 (351) .  
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Of course the answer exculpated all but Bolick, so the matter became 
immaterial. Much of the eridence objected to by defendant and for 
rr-llich assigninents of error are made, Tve think not gernlane and im- 
material. 

011 the whole evidence, we do not think that  the death of Wesley 
Williams was such as set forth in the statute "arising out of ant1 in the 
course of the employment." 

I n  R m i f h  1 % .  Sink ,  211 S. C., 725 ($27).  S f n c y ,  6'. J., speaking to the 
subject for the Court, says : "JTl1cn all the evidence, taken in its most 
ial-orable light for the plaintiff, fails to show any actionable negligence 
on the part of the defendant (citing numerous authorities). 'It all 
comes to this, that there nlust be 11~gal evitlence of thc fact in issue and 
not merely iuch aq raises a suspicion or conjecture in regard to it.' 
Il 'nlker,  ,I . ,  in 5'. 1 % .  Pr ince ,  182 N. C., 75'8." 

I n  R i d o u t  u. Rose's S tores ,  Inc., 205 N.  C., 423 (128) ,  i t  is said:  "It is 
ohrious that  from Saturday night until Xonday morning the relation of 
cnlployer and employee was ~uspcnded,  and that  there was no causal 
relation between the employment and the accident. Canter  v. Board  of 
Giluctrt ion,  201 S. C., 836; Depenclcnts  of I 'hz fer  u. Dairy, 200 N. C., 65. 
I t  follo~vs that  the death of the employees did not arise out of and in 
the course of their employment." 

I n  Jories I * .  Trust C'O., 206 S. C., 214 (219), we find: "The factb 
found lry the hearing Commissioner and approved by the Full  Commis- 
$ion: 'The plaintiff, on 29 October, 1031, nliile regularly employed by 
tlic tlofendant Planters Sa t iona l  Bank and Trust  Company, sustained 
an  injury Ity accident aq a result of an automobile wreck which occurred 
vhile lie \ \as en route to attend a meeting of the cotton committee for 
tlie p ~ u ~ ~ o s e  of procuring financial inforlriation for the use of the bank. 
The accident arose out of and in the cour>e of the plaintiff's employ- 
ment.' . . . (p.  220) : We think the evidence wab sufficient to sus- 
tain the finding of fact by the Industrial Conmlission and approved by 
the court below, that  plaintiff on the tr ip nlien he sustained the injury 
'while he m s  en route to attend a nlreting of the cotton committee for 
the purpose of procuring fillancia1 il~formatioll for the  l r a e  of t h e  bank.' " 

The facts 11(>rc indicate, from all tho c\ itlence, that Wesley Williaini 
was not almut hi< enlployer'q busincss when he was killed in an automo- 
bile accitlciit. II i-  regular work cea.ecl at I d  o'clock on Saturday, 18 
J u  1 H e  could xo rk  overtime, for n-hich he receired extra pay. 
,\t fir-t lw declinrd the invitation to vi,it the furniture exhibition a t  
IIigh Point ,  as he hat1 a date ~ v i t h  his girl. H e  changed his mind, put 
o l ~  hii Suntlay c lo th r~  a d   wilt. EIc (lid )lot work for Itis employer 011 

tllc t r i ] )  :11rt1 Iic wa.: 11ot compelltd to  go.  
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Pertinent facts:  Wesley Williams was a foreman of the glue room. 
Looking at other exhibits of furniture at High Point  coilld gain him 110 

idcar to further his employer's business. I n  fact, Bol ck did not call 
upon Wesley Williams, but obtained t ~ o  men from the exhibition organi- 
zation to help him assemble the McDo~vell Furniture Company's exhibit. 
Bolick paid the "boys' " expenses to give them "a little outing." Wil- 
liams nas  doubtful about going when Bolick "told him I ~ o u l d  like for 
him to go," and Bolick did not know he ma, going until he saw him in 
High Point. TtTi1liams worked by the hour, his week began Monday 
morning and ended a t  12 o'clock on Saturday-45 hours a week. H e  
was not taken to High Point  to work and no pay n-as allowed. No 
ordrr waq given him. Only "a courtesy to the folks at the plant." 
Ijolick paid the hotel bill. but  Williams 1-eturned it beforc he left by 
giving Bolick $5.00. IIe said, "There is my hotel cxpense~." The 
~IcDowel l  Furniture C'ompany always gave Uolick an expenv check 
~ r h e n  lie went off on trips, and he used thai to pay the hotel expenses, 
1)ut did not pay for all the meals. It was not a 1)al.t of Williams' 
employment that he should attend the furniture show. "'The only reason 
he went this time n.as merely for his personal pleasure." Williams left 
nit11 t l~ose hc came with, a t  2 o'clock Sund~ iy  afternoon, before Bolick 
Irft. E. C. Terry's testimony was to the effect: "I did not receive any 
extra pay for the time that  I was away from Marion going on that  trip." 
We were going on "merely an outing." "Didn't go there to do any 
I\ ork. ,111 of us put on our Suntlay-go-to-nleeti~lg clotl~es and ncren't 
in working clothes. 1 was not under the dilection of anybody." 

13. T. Ragan's testimony n a s  to tlic effect: That  Bolicl.. baid "all of uq 
n ho n anted to go they'd be glad for us to go along," that  expenses would 
he paid. Williams said he didn't believe hc would go, he "had a date 
with his girl." Left about 12 :30 for High Point  and Killiams went. 
('I k n o ~  that  Wesley ITillianis wasn't under any orders to go and come 
:it any particular time." ''Was going merely on a pleasure t r ip  and not 
to do any work, and that  was the purpose of all." N o  working clothes 
taken. 

The testimony of Clifton Byrd, left in charge of the glue room, that 
lie antl others ~vorked overtime on "special order" antl g3t 11aid for the 
work, is immaterial and of no probative forctl. 

Fred Mathis' testimony mas to the effect that he worked ol-ertin~c in 
the glue room and Wesley Ti l l iams left for High Point  a t  12 :25 and 
Bolick asked 11iin to go. "Said he did not know x-hethvr lie would go 
as he had a date with his girl that  aftc~rnoon " 

K e  ]lave set forth the e~ idence  fully and x i t h  care, antl we cannot 
say that  there was any iufficient competent evidcnce to qu..tain plaintiff's 
claim. The tr ip was an "outing," not to fnrther tlirretlg or indirectly 
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the  employer's business. T h e  evidence i n  the case indicated t h a t  TVesleg 
W i l l i a m ~  was a volunteer i n  making  the  t r i p  and tha t  the  t r i p  was f o r  
pleasure and not  f o r  business. W e  th ink  this  case distinguishable f r o m  
the case of Foster  2'. C'ulpepper Sales (e. Xervice Co. ,  Inc., Opinions 
Indus t r ia l  Conlinission of Virginia  (February ,  1937),  Vol. 18, KO. 12, 
p. 364. 

I t  wa5 a n  unfortunate  and  deplorable accident. T h e  p a r t y  on the  
re tu rn  t r i p  to  Mar ion  was being driven by Wesley TVilliams. T h e  rear  
t i re  blew out, the  car  turned over, and  Wil l iams v a s  killed. T h e  car  
belonged to E. C. T e r r y  and  not to  defendant  company. 

F o r  the reasons gir-en, the judgment  of the  court  below ii; 
Reversed. 

Wrsr to~sr : .  J., took n o  par t  i n  the considcration or tlecision of thi.: 
case. 

DAVII)  BULLOCK r. 11. K. (BUD)  WI121,1A31S. 

(Filed 13 Ortoher, 1937.) 

1. Automobiles # 22: Xcgligence # 80-Charge, construed as whole, held 
not  objectionable as putting burden on issue of negligence on  defendant. 

Plaintiff was n passenger in ml antomobilc inrolved in a head-on colli- 
sion with another car. The trial court, after fully charging the law anif 
repeatedly instructing the jury that the burden was on plaintiff to show 
by the greater weight of the evidence that clefendant n-ns negligent, and 
that such negligence was the prosimate cause of the injury, instructed 
the jury 011 defendant's conteiitioli that thc negligence of the driver of 
the car in which plaintiff was riding was the sole proximate cause of the 
accident, that if they found from the eridence that  both drivers were 
negligent. and that  the negligence of both prosimntely caused the accident. 
plaintiff would be entitled to recover, and that plaintiff could not recover 
only if the jury were satisfied "that this defendant was not guilty of any 
negligence mhntsoerer, or if yo11 are satisfied from the evidence that  the 
negligence" of the driver of the car in which plaintiff was riding mas the 
sole prosinlate came of the injury. H r l d :  The instrnctibn, taken in 
connection n-ith the evitlence :1nd consirlered with prior portions of the 
charge, could not hare misled the jury a s  placing the burden on defendant 
to satisfy the jury that  he mas not guilty of negligence, and defendant's 
objection thereto will not be sustained. 

2. Trials § 36- 
A charge  ill be sustained when, considered a s  a whole, i t  cmhodirs 

the law applicable to the essential features of the case. 

3. Negligence 3 2- 

An instruction that the law does not require a person to exercise the 
same degree of jndgment in a sndden emergency as  in ordinary condi- 
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tions, bnt only that he exercise that degree of care which an ordinary 
lwndent mail, confronted by similar circumqt;ulces. ~voulil exercise, is he ld  
without error. 

I n  this action to recover for permanent persoi~al ilegligel~t injury, an 
instruction that tlie jllry should not coniider the statutory mortuary 
table as conclusive as to 11lnintiR's life es~ectancy, but should take it  
into consitleration and find from the evidcnce plaintiff's natural expec- 
tancy, i s  he ld  without error. 

APPEAL by defendant from Harris, J., at February Term, 1937, of 
HARSETT. S o  error. 

This was an  action for damages for a personal in jury  alleged to have 
bccli caused the plaintiff by the negligence of the defendant in the opera- 
tion of a motor ~ e h i c l e  on the highway. The autoniobile i n  which 
plaintiff was riding as a passenger collided IT-ith r?n automobile driven 
by the defendant proceeding in  the opposite direction. 

Plaintiff alleged as the cause of the collision tha t  defendant was 
driving his car on tlie defendant's left side of the road in violation of the 
statute. Defendant denied this, and alleged that  the car in ~vhieh  plain- 
tiff was riding was being driven on plaintiff's left side of the road, and 
that  the negligence of the driver of the automobile in which plaintiff was 
riding Ivas the sole proximate cause of the injury. The defendant did 
riot allege contributory negligence. 

There was evidence tending to support the allegations of both plaintiff 
and defendant. The usual issues of negligmce and damage were sub- 
mitted to the jury. 

The court, aftcr stating fully the contentions of the parties arid re- 
capitulating the test in~ony in support of each, charged the jury, among 
other things, as follows: 

('Now, tlie plaintiff cannot recorer ullless you are sati3fietl froin the 
evidence, by its greater weight, that  XTillianis, the drfelidnnt, was guilty 
of negligence. I shall now give tlie definition of wh:il negligence is, 
and I ask your attention to that ,  where the plaintiff has 1)eeii i i~ jured  by 
the negligence of the defendant. 

('Negligence is s failure to perform some duty i l t i p o ~ d  by law. I t  is 
doing other than, or failing to do, v h a t  a reasoiiahlg ~ > l * ~ l ( : ~ ' l ? i  nlaii wo111d 
liare done under the same or similar circumstances, LL ~ l lo r t ,  negli- 
gence is n v a n t  of due care;  and, in determlniiig v l ~ e t h i r  d i ~ c  care h i s  
been exercised in ally gircn situation, of the p 3 r t ~  riileged to have Lrecn 
negligent, reference must he had to the fact.; and circ~rnnstnnces of the 
case, and to the surroundings of the party nr tlic? tjwe, and he nil~st  IW 
judged by ilic i~~ t l~ ie r i ce  which those fact?. a174 hi. iiirroi:ndings, w0111d 

. ,  have had u imi  a 1n:in of ordinary p r u ~ l r ~ ~ c , ~  L L  snsping hi: r o n d u ~ t ,  if !it- 

had b e ~ n  s iu i la r ly  ,,ituatotl. 
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"But every negligent act does not of itself in\-olve liability. The 
conduct of the party sought to be charged, or his failure to exercise 
laoper care, must amount to what is known in lan- as actionable negli- 
gence. .\nd in order to establish actionable negligence, the plaintiff is 
required to shon,  by the greater weight of the evidence, first, that there 
has been a failure to exercise proper care in the performance of some 
legal duty which the defendant owed the plaintiff, ~ inde r  the circum- 
stances in nhich  they ~vere  placed, proper care being that  degree of care 
which a man should use under like circumstances nhen  charged 
with a like du ty ;  and, second, that  such negligent breach of duty was 
the proximate cause of the injury, a cause that  produced the result i11 
continuous sequence, and one from which any man of ordinary prudence 
could have foreseen that such a result was probable under all the facts 
as they existed. 

"Now, there are three elements that  go to make up negligence, first, 
a duty to perform which the defendant owes the plaintiff. That  is an  
t.lement of negligence. And, second, a failure on tlie part  of the defend- 
ant to perform that  duty;  and third, injury resulting proximately from 
rhe failure of the defendant to perform that  duty which the law impose. 
lipon him. Those are the three elements of negligence. 

"But then. if you were to be satisfied, from the evidence and by its 
greater weight, that  this defendant Tvas negligent, that  would not entitle 
the plaintiff to recover until you went further than that  and said that  
that negligence was the proximate cause of the i i i j u y  vhich  this plaiil- 
tiff contends that  lie received. 

"Sow, the definition of proximate cause is this:  ,111 act is said to be 
the proximate cause of an injury when, in a natural and continuous 
sequence, unbroken by any new and independent cause, it  produced the 
result complained of, and ~vithout which the jnjury would not have 
occurred. The tcst is : Was there an  unbroken connection, a continuous 
operation, between the wrongful act and the in ju ry?  Do the facts con- 
stitute a continuous succession of events so linked together as to make 
a natural  whole, or was there some new and independent cause inter- 
vening between the wrong and the in ju ry?  Was there any i~ t e rmed ia t e  
cause disconnected from the primary fault, and self-operating, which 
produced the in ju ry?  I f  so, this iiltermediate cause, and not the original 
~ i ~ o n g ,  would be tlie proximate cause of the injury. 

"It is generally held tliat, in order to warrant  the jury in  finding that  
the negligence of the defendant was the proximate cause of the plain- 
tiff's injury, it  must appear tliat the injury was the natural and probable 
consequence of the clefendnnt's negligent act, and that it o~ight to have 
been foreseen in the light of attending circumstance.. 

"Now, gentlemen, as I have said, the burden of the first issue is on 
; the plaintiff, Issues are questions of fact that the jury have to answer. 



116  I K  T H E  S U P R E M E  COURT. [212 

and when the jury has answered these issues, judgment is drawn from 
the way that  the jury answers the issues. 

"The first issue is : 'Was the plaintiff injured by the nzgligence of the 
defendant, as alleged in the complaint?' The burden of that  issue is 
upon the plaintiff, Mr.  Bullock, and before you can answer that  issue 
'Yes,' i t  means that  you say that he was injured by the negligence of 
Mr. Williams. The plaintiff must offer evidence which riatisfies you, by 
its greater weight, not beyond a reasonable doubt-that is, in criminal 
cases-but the plaintiff must offer evidence which satisfies you, by its 
greater weight, that  Williams was negligent, and that  Bullock was 
injured by his negligence. I f  you are so satisfied, i t  would be your duty 
to answer the first issue 'Yes.' I f  not so satisfied, i t  would be your duty 
to answer the issue 'No.' 

"By greater weight it does not mean the greater number of witnesses. 
It is like a pendulum. I f  i t  has more weight on the plaintiff's side, 
just a little bit, then he has carried the burden of satisfying you by the 
greater weight of the evidence; but, if the pendulum is even, he has not 
carried the burden of satisfying you by the greater weight of the evi- 
dence. I f  the greater weight is on the side of the defendant, of course, 
the plaintiff cannot recover because he has not satisfied you from the 
evidence, by its greater weight. 

"Now, the plaintiff contends that  Williams violated the traffic law, 
and the defendant contends that  the driver of the plaintiff's car, Ran- 
dolph Bullock, violated the traffic laws which we have in this State. I 
charge you this is the law:  

"Any person who drives any vehicle upon a highway carelessly and 
heedlessly and in willful or wanton disregard of the rights or safety of 
others, or without due caution and circumspection and at  a speed or in  
a manner so as to endanger or be likely to endanger any person or 
property, shall be guilty of reckless driving. 

"Then I charge you, if you are satisfied from this evidmce, and by its 
greater weight, if the plaintiff has satisfied you that  Xill iams was guilty 
of careless and reckless driving on this occasion, that  vould be negli- 
gence on the part  of Williams, but i t  would not entitle i,he plaintiff to 
recover unless you go further than that  and say that  the negligence 
which you find him guilty of was the proximate cause of the injury 
which the plaintiff contends he sustained. 

"There is another rule of law which I call your attention to :  Upou 
all highways of sufficient width, except upon one way streets, the driver 
of a vehicle shall drive the same upon the right half of the highway. 
I charge you this is the law: Drivers of vehicles proceedmg in opposite 
directions shall pass each other to the right, each giving to the other 
a t  least one-half of the main traveled portion of the roadway as nearly 
as possible. I charge you that  is the law. 
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"I charge you tliat the driver of a ~el i ic le  shall not drive to the left 
side of the center of a h igh~ray  in orertaking and passing another vehicle 
proceeding in tlle same direction unless such left .idc is clearly visiblc 
and is free of on-coming traffic for a sufficient distance ahead to 
such overtaking and pas-ing to he made in qafety. I rhargr you that 
is the law. 

"The driver of a rrhicle shall not overtake and pass another vehiclc~ 
proceeding in the same direction upon thc crest of a grade, or up011 a 
mrve  in the highn-ay n liere the d r i ~  er's T icn along the highway i i  
obstructed x i th in  a distance of fire hundred feet. 

"I charge you gentlemen that  if you find that this t lefedail t  has 
riolated ally of these statutes, or all of them, and yo11 go further ant1 
find because of that  violation of this statute he would be guilty of negli- 
gence p e r  sc, that is, negligence in itself, if he riolated the traffic lans,  
then lie is guilty of ncgligence p c r  se,  n hich is negligence ill itself, but, 
aq I have charged you before, that would not be slifficient for you to say 
that the plaintiff ought to recover from the defendant on account of that  
negligence unless you find that negligence u a s  the prosirnatc cause of 
the injury, ~ h i e h  the plaintiff eonttmls he sustained. 

"Son., geatlen~en, I charge you that  if you are satisfied from the 
evidence that  hoth the plaintiff's driver, Randolph Bullock, and the 
defendant Williams nere  hoth negligent, and that  both of their ncgli- 
gcnce was the proximate. c a u s  of this ac.cidcnt, that  both were negligent, 
a d  that  the ilegligcnce of both was tlle proximate cause of the accident, 
then the plaintiff woultl be entitled to recover in this case, for the reason 
tliat the only miy  the plaintiff could not recover is that  you must be 
satisfied that  this defendant was not guilty of any negligence whatsoerer, 
or, if you are satisfied from the evidence that  the negligence of Randolph 
12ullock v a s  the sole cause of this accident. Since David Bullock was 
not driving, you cannot impute negligence of the driver to h i ,  but, I 
charge you, that  if you are satisficd from this evidence that  the negli- 
gence of Randolph Bullock was tlw ,ole proximate cause of this injury 
which the plaintiff sustained, then the plaintiff cannot recover in this 
case. 

"Sow, gentlemen, I charge you this is the law, also : An automobile 
drirer, who by the negligence of another, and not by his own negligence, 
1s suddenly confronted with an emergency and is compelled to act in- 
stantly to avoid an  accident or injury, is not guilty of negligence if he 
~iiakes such a choice as a person of ordinary prudence placed in such a 
position might make; even though lie didn't make a wise choice, and 
whether he used reasonable care under the circumstances is ordinarily a 
question for the jury. I so charge you that  is the law. 

"The court charges you that  if the jury shall find from the evidence 
that the defendant W i l l i a m  was operating his automobile to the right of 
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the center of the highway, and that  the automobile occupied by the plain- 
tiff Bullock was meeting him, being dr i rea  in or near the middle of the 
highway, then the court charges you that  i t  would not btl the duty of the 
defendant Williams to turn  his automobile further to the right, even 
though he may have had room to do so and avoid the accident, for the 
defendant had the right to assume, u p  to  the point of collision, that  the 
automobile occupied by the plaintiff mould assume i t \  proper and right- 
ful position in passing. That  applies to both the plaintiff's car and thc 
defendant's car. 

"The court charges you that  one cannot escape liability for the negli- 
gent operation of an  auton~obile on the ground that  he a,.ted in an emer- 
gency, when it appears that  the cmergencay was c r r a d  by his own 
negligence; or, if,  by the exercise of reasonable care. lle might have 
avoided the injury, notwithstanding the emergency." 

The jury for their ~ e r d i c t  answered the issues in  favor of the plaintiff, 
and from judgment in accord therewith defendant aplwaled. 

DEVIN, J. The appellant noted numerous exceptions to the judge's 
charge to  the jury, and contends that, particularly. the following should 
be held for error entitling him to a new t r ia l :  "Now, gentlemen, I 
charge you that  if you are satisfied from the widence thai both t h r  plain- 
tiff's drirer, Randolph Bullock, and the defendant TTilliams were both 
negl ig~nt ,  and that both of their negligence was the proximate cause of 
this accident, that  both were negligent, and that  the negligence of both 
mas the proximate cause of the accident, then the plaintiff would btl 
entitled to recover in this case, for  the reason that  the. only way tht. 
plaintiff could not recover is that  you must be satisfied that  this defend- 
ant mas not guilty of any negligence mhatsoeuer, or if you are satisfied 
from the eridence that  the negligence of Randolph Bullock (dr i rer  of 
car in which plaintiff was riding) was the .ole proximate cause of the 
accideilt." 

While a portion of the above quotation from the charge, standing 
alone, would be erroneous, in that  it apparently placed th,? burden on the 
defendant to satisfy the jury that  he was not guilty of negligence, yet 
considering the charge as a whole and the connection in which the lan- 
guage was used, in the light of all the evidence, we cannot hold that the 
jury mas misled by this excerpt from a lengthy charge in other respects 
free from material error. The clause complained of had reference to 
the defendant's contention that  the sole p~oxi ina te  cauw of the injury 
was the negligence of plaintiff's driver, and the jury was instructed, if 
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they found both defendant and plaintiff's driver were negligent, and 
that the negligence of each was a proximate cause of the injury, that  
would not reliere the defendant; and that  under these circumstances the 
negligence of plaintiff's driver would not absolve defendant from liability 
for his ow11 negligence (since the negligence of the driver was not im- 
putablc to plaintiff), unless the negligence of the driver of plaintiff's car 
was thc sole proximate cause of the injury. To this correct statement 
of the law, the judge inadvertently added language which, standing 
alone. Iraq erroneous, but he had repeatedly charged the jury that  the 
burden of proof on the first issue was on the plaintiff, and that  the plain- 
tiff was not entitled to an affirmative answer to that  issue unless the 
jury found by the greater weight of the evidence that  the defendant was 
negligent and that  his negligence mas a proxinlate cause of tlie injury. 

Considering the charge as a whole, we conclude that  the rice in that  
portion of the instruction complained of, in the connection in which it 
;ras given and in the light of the  evidence, resulted in no harm to the 
defendant, and was insufficient to nwessitate the overthrow of the verdict 
and the award of a new trial. 

I n  Pl!yler I - .  I?. R., 155 K. C., 358, the salutary rule is laid down that 
if the charge considered as a whole embodies the lam applicable to the 
essential features of the case, i t  should be sustained. T o  the same effect 
iq the holding in Led ford  v. L u m b e r  C'o., 183 N. C., 614; I n  re  H n r d e e ,  
187 S. C., 381; Brown 2'. Tel. Co., 198 5. C., 771; C a m p b e l l  v. R. R., 
201 K. C., 102; Xczvborn  v. R u d i s i l l ,  211 N. C., 544. 

The statement of the general rule of law relating to emergencies, as 
contained in tlie charge, was in accord with the authorities. Huddy 
Cyclopedia Auto. Law (9th Ed.), Tol. 8-4, p. 57 ' ;  J e r n i g a n  I > .  J e r n i g n n ,  
207 N .  C., 831. 

The exception to the reference in the charge to the mortuary tables 
cannot be sustained. The judge, after stating v h a t  the mortuary table 
showed as to the plaintiff's expectancy, instructed the jury, "That doesn't 
mean you ought to say he is going to live 23.5 years, but you may take 
that into consideration, and then i t  is for you to say, taking that  into 
consideration, from the evidence, what you find, what you are satisfied, 
n-ould be the natural expectancy of the plaintiff, i n  making u p  your 
answer to the issue of damages." This does not fall within the con- 
demnation of T r u s t  Co .  v. G r e y h o u n d  L ines ,  210 K. C., 293, and T a y l o r  
P. Cons t ruc t ion  Co., 193 N. C., 775. 

We have examined the other exceptions noted and find them without 
substantial merit. 

The issues of fact  have been determined against the defendant, and 
in the trial we find 

N o  error. 
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JOE A. S S O W  v. S Y D S O R  DEBUTTS A X D  ATLASTIC A S D  Y A D K I S  
RAiILWAY COJIPASY. 

(Filed 13 October, 1035.) 

1. Principal and  Agent 5 1 0 -  
A principal is liable for the torts of his agent when expressly author- 

izcd, or when committed within the scope of his cn~ployment and in 
fnrtherm~ce of his mastcr's business, and therefore ni thin his implied 
authority, or when ratificd by the principal. 

2. Same--Scope of implied authori ty  of agent. 
Tlic test to determine \ ~ h e t h e r  a nTrongful act of nil agent comes within 

his implied authority is whetlicr the agent is acting w~tliin the scope of 
his cmploymnlt and is about his master's business, attempting to do what 
he naa  employed to (lo, and the intent or motive of the agent to secure 
a benefit for his employer or to protect his property is 1mt controlling. 

3. S n m o  
Acts done by the ngent outside the scope of his employment, irrespective 

of intent, or which are doiic for the agent's o\\n plirpoce and in consnm- 
mntion of his personal desire, are  not within his implied authority, and 

a Ion. the principal may not be held liable therefor in the absence of ratific t' 

4. Same- 
In  detcrmiiiing whether an act is within thc implied authority of :in 

agent, there is a marked distinction between an act done for the purpose 
of protecting the principal's property. or recovering it  hack, and an act 
done for the purpocc of p~inishing an offender for an offense alrendy 
committed. 

3. Corporations 55 20, 25-Implied authori ty  of general manager  of corpo- 
ration. 

The term "gencml manager" implies general authority to conduct and 
control thc business of the corporation within his charge as  its principal 
officer, mid to act for tlie corporation in emergencies, but does not include 
implied authority to plmish for pnst offenses or to commit an assault from 
pcrsonal ill will or malice o~itside the scopca of the employment. 

6. IWncipal and Agent § 10-Evidence held insufficient t o  show t h a t  gen- 
eral  manager had inlplietl authority to  assault plaintnff. 

'l?hc eridmcc disclosed that plnintiff testified before tlie Corporation 
Commission in opposition to a milrond company's petition to be allowed 
to discontinne certain train serrice, mltl before a legislative committee in 
opposition to a bill to gire tlie Corporation Commissioil power to allow 
such discontinuances of scrvice, that  thewafter the railroad company's 
general mnnager nssaulted plaintiff after an altercation in regard to plain- 
tiff's ac t i r i t i~s .  Ilcltl: Evcn conceding that the genernl manager had 
authority to super\ise and dircct the hearings before the Corporation 
Couinii+sion and the l r g i 4 a t i ~ c  committee, tlie gt'ncsr:ll mnnnger had no 
implic~l authority to assault plaintiff for testimony a l r ~ ~ a d p  given, even 
thoug11 lie \ \ as  prompted by his belief that such testimony was false and 
tlc'trin~c~ntnl to the interest of the company. 
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5.  Corporations $j 23- 

The fact that the general manager of a corporation assaulted plaintiff 
on property of the corporation does not alone impose liability therefor on 
the corporation when plaintiff was present not as :in employee or prospec- 
tive customer, but  for his own convenience. 

THIS is a ciril action, tried before P h i l l i p s ,  J., a t  tlic Ju ly  Term, 
1937, of SURRT. Reversed. 

Plaintiff was a mail carrier on t l ~ c  line of the corporate defendant 
and defendant DeButts Tvas its general manager. 

I n  May, 1931, the corporate defendant petitioned the Corporation 
Commission of Korth Carolina to he al lo~red to discontimie certain 
passenger trains, then being operated by it. There were a nulriber of 
hearings before the Comrnission and the plaintiff, as a citizen of Xount  
*Iiry, appeared and o~)posed the petition and gave tcstimong in  behalf 
of the res~ondents.  

Lit the time of the hearings tlle Corporation Conlrnissioil was not 
vested with authority to authorize the discontinuance of passenger train, 
~ r h c n  the conveniclwe and neceisity of tlle public did not require the 
operation of such trains. At  the 1033 session of the Legislature a hill 
espresyly conferring this jurisdiction on the C'olnmission was introduced. 
There were hearing-, liad on this bill before the conunittee and plaintiff 
appeared and opposed it. The hill was enacted and ratified prior to the 
occurrences ~vllic11 are the suhiect matter of this action. So f a r  as the 
record discloses, there were no other l~c~arings before the Corporatioil 
C'ommission. 

On the erening of 16 Mag, 1933, plaintiff went to tlie station of the 
c20rlmrate t l r f ( d a n t  to meet a friend and while waiting for the arrival - 
of the train a controversy arose bctveen him and tlle defendant DeButti 
:tlxI tlle plaiutiff was abused, insulted and assaulted by said defendant. 
There was ample evidence to sustain tlle verdict against the defendant 
L)ellutts and he did not appeal. 

Tlie jury har ing  found hy its verdict that the defendant DeButts a t  
the time of said assault was acting within the scope of his employment 
as general manager of the Lltlantic ant1 Padkin  Railway Company, 
judgment mas entered against said defendant and tlle Altlantic and 
Tadkin  Ra i lnap  Company appealed. 

R o b e r t  A. Freetrmn und  A. E .  T i l l e y  for p l a i t l f i f ,  appellee.  
C a r f e r  cC. C a r t e r  and  I Iobgood (e. TT'nrd f o r  d e f e n d a n t  .ltlarltic and  

I ' adk in  Ba i l cc ry  C o m p a n y ,  appe l lun  f. 

BARNHILL, J. The one question we need to discuss on this appeal 
is the liability of tlle appealing defendant on the judgment rendered 
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-- - 

Ssow c. DEBUTTS. 

against tlic intliridual defeidant.  I f  DeButts Tvas not acting within 
the scope of his eniployment and in furtherance of his ~naster 's  business 
a t  the time of hi.; assault upon the plaintiff, this qnestion must be an- 
ineretl in the ncpatire and the other exccptirr assigllnients of error 
become immaterial. 

Tlie plaintiff' described the s ~ t t i n g  of the a5sault in substance ;I, 

follows : 
"I x a s  standing right near the mail wagon; others were present; I 

was waiting there for Mr. Brower. Someone said, in a humorous may, 
tliat perhaps tlle train had been discontinuc~d. The defendant DeButts 
mas present. Someone asked the question: 'Do you think the trains 
will be takcn off ?' I replied that  I did not think they would, because 
i t  was too important to the public from the standpoillt of mail, express, 
and passcnper service. About that  time DeButts app17oachcd me and 

- - 

said : 'Mr. Sno\r. when are you going to get your pronlotion?' I sa id :  
I am not going to gct it. H e  sa id :  Tau said you were going to be 
made chief clerk; - o u  said it,  didn't you?'  I sa id :  Yes, 1 thought I 
was going to get i t ,  hut another man  got it. 1Ie sa id :  'Why didn't you 
get it ?' I said : ,hotl icr  nran got it. H e  says : 'I know why you didn't 
get i t ;  you lied to tlie Corporation Comriiission; you l i d  to the Legiq- 
lature.' I said : Mr. DeButts. there is no reason n h y  we 3hould liare any 
personal ill will towards each other. I have nothing against you. I 
did what I did simply because Z thought i t  was l i i ~  duty and I presume 
vou did the same. I l e  revlied : 'You are a (2- d- liar. You are 
interfering with my  business. I an1 trying to save money for the coni- 
pany and it is none of your business. . . .' " The plaintiff then 
outlined the abusive language and conduct of the defendant DeButts, 

- - 

which amounted to an  assault. 
Therc is no hard and fast rule governing the applicai ion of the doc- 

trine of respondent superior. Tlle application of the doctrine depends 
upon the facts i n  tlie case under consideration. Then: are, however, 
certaill general rules established by the decisions of this and other courts 
which govern its application. 

A principal is liable for tlic torts of his agent (1) when expressly 
authorized; ( 2 )  when cornniitted within tlle scope of his employment and 
i n  furtherance of his master's business-when the act comes within his 
implied authori ty;  (3)  when ratified by the principal. 

T1lei.e is no contention in this case that  the conduct of DcButts was 
expressly authorized, or that  it was thereafter ratified b,y his employer. 
I f  the corporate defendant is liable a t  all, i t  is by reason of the fact that  
DeButts was acting within the line of his duty and excrrising functions 
necessarily implied by the general nature of his emp1o:yment-that is, 
he was acting within the range of his employment. 
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The principles requiring the application of the doctrine are variously 
expressed. 

I t  is elementary that the principal is liable for the acts of liis agent, 
whether malicious or negligent, and the inaster for siinilar acts of his 
servant. wliich result in in jury  to third persons, when the agent or 
servant is acting within the line of his duty and exercising the f:lnctions 
of his employment. R ~ b e r f s  1'. R. R., 143 N. C., 176. 

I f  the wrongdoer, vhile acting in the range of his anthority, does an 
act which injures another, the principal or master is liable therefor 
~ri t l iout  reference to whether the intent of the agent or serrant was good 
or bad, innocent or malicious. 

Liability esists as against the mastev for ~rrongful  or negligent acts 
of his servant only when the agent is acting within the scope of his 
en~ployment and is about liis master's business, attenipting to do what 
lie was employed to do. 

"A s e n a n t  is acting in the course of his employment when he iq 
engaged in tliat which he mas employed to do, and is a t  the time about 
his master's business. R e  is not acting ill the course of his einpIoyment 
if he is engaged in some pursuit of his own. S o t  wery  deviation from 
the strict execution of his duty is such an interruption of the course of 
employment as to suspend the niaiter's responsibility, but if there is a 
total departure from the course of the master's business, the master is 
no longe18 answerable for the servant's conduct." Tiffany on Agency, 
page 250. 
-1 principal is liable for assaults conm~itted by its agent or servant 

only nlien the assault is committed while the agent or serrant is about 
his master's business and acting ~vi th in  the range of his cmployn~ent, 
1111lc~s hi, co~lduct I\ as thereafter ratified by the principal. 

On tlie other hand, there are pertinent decisions lioltling tliat the 
lwincipal under certain conditions is not liable. 

The principal is not liable when the agent is about hiq o v n  business, 
or is acting beyond tlie scope and range of liis einploymcnt. This is 
true irrebprctirc of tlie intent of the agent. 
-1 master is not responsible for the torts of his servant eorunlitted 

~vholly for the servant's on-n purpose and in consurnmation of his yer- 
sonal desire. L i n r i l l e  v .  J7 isse t l ,  162 N. C., 9 5 ;  R o b e r t s  I ? .  R. R., suprn.  

A master cannot be held liable for the unauthorized act of a servant 
on the ground that  the serrant  did the act with the intent to benefit or 
serve the master. D n ~ l i e l  v .  R. R., 136 S. C.. 517;  - l iar lowe 1 . .  U l n n d .  
154 N. (2.. 140. 

Nor  is a master liable when his servant steps aside from the lnaster's 
buqiness to comn~i t  a wrong not connected with his employment. X a r -  
l o w c  1.. Blnnd, s u p r a ;  L)oz.er 1.. N f g .  C'o., 157 X. C.. 324;  l iur l ien  c. 
R. I<., 157 S. C'.. 443. 
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I f  an  assault is cominitted by the servant, not as a mc.ans or for the 
purpose of performing the work he was employed to do, but i n  a spirit 
of vindictiveness, or to grat ify his personal animosity, or to carry out an  
independent purpose of his own, then tlie master is not liable. 39 C. J., 
page 1307; L. R. ,I., 1918 F, 534; 10 ,I. L. R., 1079; Jackson  r .  
~ ~ c h e i b c r ,  209 N .  C., 4-11. 

I t  is a well established rule tliat the master is not responsible for the 
tort of his servant when done without his authority and not for  the 
purpose of executing his orders or doing his work, but wholly for the 
servant's own purpose and in pursuit of his private and personal ends. 
Bzdxn c. I?. R., supra;  Lirlcillc t3. Xisscn ,  supra.  

Ordinarily, the intent of the agent, or his purpose to promote the 
interest or protect the property of his principal, is not a determining 
factor. 

I t  is inlrnatcrial that  the employce intended by such :tct to secure a 
benefit for the employer. L a m b  2.. Charles  S tores  Co. ,  201 N. C., 134. 
Liability of the principal, or tlie master, depends not upon the motive 
of the agent, or the servant, such as his intcnt to benefit his employer 
or to protect his property, but upon the question n.liet11cr in the per- 
formance of the act whicll gave rise to tlie injury the agent or the wrv- 
ant  was a t  the time engaged in tllc service of his employer. Dickerson 
1%.  Refining C'o., 201 K. C., 90. I t  is not snficient tliat the act shows 
that he did it with the intent to bcnefit or serve the master. I t  must be 
qomething done in attempting to do what thc master has employed the 
servant to do. Kor  does the question of liability depend on the quality 
of the act, but rather upon the question whether i t  has been performed 
in the line of duty and nitllin the scope of authority conferred by the 
master. Buniel I > .  I?. I?., s u p r ( ~ .  There is a marked distinction between 
:in ar t  clone for the purpose of protecting the property b:7 preventing a 
felony, or recovering it back, and an  act done for the purpose of punish- 
ing the offender for that  wliich has already been done. Daniel  v. R. X., 
~ 7 r p r c ~  This I iew is cspreised in K e l l y  r.. S h o e  C'o., 190 N .  C., 406, by 
l 'arscr,  J., : IS  follows: ''Liability does not flow from the employee's 
intent to benefit or serve tlie master. hut it d o ~ s  flow from the acts of the 
servant, or employee, in attempting to do what he was employed to do, 
that  is, the acts complained of must have been done in the line of his 
duty. and witliin the scope of his authority." Butler v. H f g .  Co., 182 
N. C., 5 4 i ;  XunicX: 1 % .  Ulrrhnm,  181 N .  C., 188; C l a r k  v. B l a n d ,  181 
S. C., 112, and the line of cases cited in thche authorities. 

The general scope of the authority of the defendant DeButts mas 
very broad. The term ''general manager" implies the right to exercise 
jutlgrrient and skill, ant1 the idea that  the management of the affairs of 
the company has been con~mittetl to him with respect to t h ~  property and 
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business of the corporation. I t  implies general power and permits a 
reasonable inference that  he was invested v i t h  the general ronduct antl 
control of the defendant's business committed to his charge. The tcrni 
carries with it the implied authority to act in einergencies, or generally, 
as the principal officer of the corporation in reference to the ordinary 
business and purposcs of the corporation in the conduct of its affairs 
within his charge. T.17kipple 1.. Insumncc Co., 222 S. T., 89 ;  Gas Light 
Cq. c. L a n s d e n ,  172  U. S., 534;  Kell?j 1 % .  S h o e  C'o., szrprn. I t  does not, 
however, include the implied authority to punish for past offenses or to 
assauIts con~nlitted outside the scope of employnlent and riot in the range 
of the servant's duties, prompted by the pcr~oiial  ill \\.ill or malice of 
the employee. 

We must then examine into the implied powcrs and duties of DeButts 
to determine whether tlie act complail~ed of could reasonably be inte1.- 
preted as coming mithin the implied powers conferred upon him antl 
whether he mas a t  the time engaged in the discharge of his duties to his 
rmployer, so as to determine the liability of the corporate defendant 
upon the verdict rendered. 

mTCThile i t  is a matter of common k n o ~ l e d g e  that the trial of legal 
actions and the conduct of judicial hearings of the type indicated 1s 

ordinarily committed by public service corporatioils to its legal staff, me 
may concede that  i t  was within the implied authority of DcButts, a i  
general manager, to supervise and direct tlie Ilearings before the Corpo- 
ration Commission and the committee of the Legislature. The po+es- 
sion of such a broad range of authority could not reasonably be inter- 
preted to embrace the direction, control, intimidation, or coercion of 
~vitnesses of the adxersaiy. ,1 for t ior i ,  an  agent of the corporation, 
however broad his authority may be, cannot be said to be acting within 
the scope of his employnient or about his mastcr'i buiincss wlien lie 
undertakes to take to task, abuse, and assault a witness of the adversarx 
who has already testified, when prompted by llii resentiiient generated 
by his conceptioli that  the testimony of such vitness \\as false and 
detrimental to the interest of his principal. 

Applying the principlei enumerated in t h e  dec i~ io i~*  to the testimolly 
in  the instant case, n e  are constrained to hold that tlie eviclence fails to 
show that  DeButts n a s  acting within the range of his employmcllt and 
was about his master's business in nsaul t ing  the plaintiff, hut rather 
that  he was acting in a spirit of xindictivencis to grat ify his personal 
animosity. The wrong was not committed untler iuch conditions as 
would invoke the doctrine of respondent  super io~ . ,  a11d no liability at- 
taches to his principal for the resulting injury. 

The conduct on the part  of DeButts was rcpreheiisible and inexcu,-- 
able. To hold, however, that the corporate d ~ f e n d a n t  had iinpliedly 
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authorized itq agent to pursue the  course h~ did a n d  t h a t  such conduct 
\\-as n i th in  the range of his e m p l o y n e n t  witllont a n y  evidence of author-  
ity. ratification, o r  a p p r o ~ a l ,  n.ould be to  imply  t h a t  this  defendant had 
embarked on a course of dealing. i n  d i r rc t  conflict \Tith accepted pro-  
pr ict i rs  i n  judicial proceedings, and t h a t  i t  imposed upon i ts  agent 
duties which g i r e  e~'idr1ice t h a t  i t  iq devoid of a n y  wncc of responc:ihlr 
citizenship. 

I t  does not clearly appear  f r o m  the  wideace  t h a t  the  asqault occurred 
on the  premisrs of tlie defendant. E r e n  so, the  plaintiff wac: present, 
not as  a n  employee or  prospective passenger, hut  f o r  his  own c o n r e n i ~ n r ~  
to nleet a frllow mai l  carr ier .  1-nder t h e w  circl~mstancrq, if tllc assault 
\ \ a <  roinmitteti 011 thc' 1,rcnriv. of tlic tlrfcndalit, t h a t  f, lct alone \vould 
not impose liability on the defendant. SfricX.Tcrnr1 T .  K r c c s .  183 S. C., 
534;  8n1c.ycr T .  R. R.. 142 S. C., 1. 

T h e  esception of the defendant  rai l road company to the refusal of 
tlie general county court  to  disnliqs plaintiff's action as  against  i t  as  of 
nonsuit shonltl h a w  heen sustained. Tile jndgmcnt a.: against the ap-  
pealing defendant if 

Rewrsed .  

NRS. POLLY JIIT,LER. . \ T ) ~ I I X I S T R A ~ R I S  01' CLATTOS AIIIILER, DECEASED. 
r .  TOM ROBERTS AND WIFE. ELIZABE'l'H ROBER'I'S, AXD OSCAR 
TOWNSEND. 

I .  Courts # lc- 
Failwe to take objection 11y :ln\\rer to the jurisdiction of t l ~ c  court 

does not \ w i r e  the right to object to tlle jurisdiction, siilcc there can be 
no waiver of juridiction. mid objection tliweto may be made a t  any time. 

2. Evidence 3 % 

Our courts \T-ill take judicial notice of a public statute of the State, 
IT-llich therefore necd not be pleaded, mid the Sort11 Cnrl3linx Workmen's 
Co~npensation Act  is a public statute. 

3. Statutes # 5r- 
A statute which relates to persons and t h i ~ ~ g s  a s  a class is n general lam, 

and the Sort11 Cnroliii~ TVor1;men'c Compenstrtion Act is a general law. 
4. Master and Servant 5 37- 

The North Carolina Worlinicn'~ Com~cnwtion Act is a general statute. 
8. Courts $ lc-Evidence i s  ron~petent on trial in Superiov Court to show 

that parties are subject to Worlcmrn's Compensation AI-t. 
The Superior Court has the duty and power to find a jurisdictionnl 

fncot, and therefore, in ml nction for wrongfnl death in which plaintiff 
alleges that  tlie rclntioii of iii;i.;tr~r and wrrnnt  esifted between his intes- 
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tate and defendants, and that  they were engaged in lumber operations in 
this State, eridence is competent on the trial to prove facts which show 
the parties to be subject to the provisions of the Workmen's Compensa- 
tion Act. 

6. Master and  Servant 8 49-Sonsnit held proper upon Anding, supported 
by evidence tha t  action was g o t w n e d  by Compensation Act. 

In  this action for wrongful death, instituted in the Superior Court, 
plaintiff alleged that the relationship of master and servant existed be- 
tween intestate and defendants, nnd that intestate was killed while 
engaged in his duties in the operntion of defendants' lumber plant. Upon 
cross-esaminntion of plaintiff's witness, defendant elicited testimony, 
which was uncontradicted, that a t  all times. defendants regularly employed 
twenty-five employees in operating the plant, and that witness, a fellow 
emplojee of intestate, had seen no notice and had received no letter to 
the effect that defendants were not operating uuder the Coml~cl~satioll 
Act. Held:  The evidence, consiclered in the light most favorable to plain- 
tiff, raises the presumption that  the parties are  subject to tlie Compellsa- 
tion Act, C. S., 8081 ( i ) ,  ( a ) ,  ( m ) ,  ( l r ) ,  and tends to show absence of 
notice of nonacceptnnce by the employer. C. S., SO81 ( l ) ,  and s ~ ~ p p o r t s  the 
court's judgment granting defendants' motion to nonsuit for that tlie 
Industrial Commission has exclusive jurisdiction. C. S., 8031 ( r ) .  

7. Same-Where cause alleged is governed by Conlpensation Act, jointlei- 
of transferee of property of enlployer does no t  prevent nonsuit. 

Where, in an action instituted in tlie Superior Court to recover for 
wrongful death, plaintiff alleges that one of defendants was intestate's 
employer, and another defendant, n fellow t?mployee. was driving the 
rmployer's truclr a t  the time of the accident, and joins the employer's 
wife upon allegation that the employer had tral~sferrecl all his property 
to her subsequent to the accident, the joinder of the wife, in the absence 
of evidence that she m s  intestate's employer or that the driver of the 
truclr was her agent, will not prevent the dismiqsnl of the action for that 
the plaintiff's esclnrive remedy was under the Compenvttion Act. 

APPEAL by  plaintiff f r o m  Alley, J., a t  March  Term,  1937, of 
MITCHELL. 

*ict ion to  recover damages f o r  alleged wrongful  dcath. 
Plaint i f f  alleges actionable negligence and damage. 
I n  the i r  anslver the  defendants deny these allegations, but  do not  plead 

the Workmen's Compensation I\ct i n  bar  of the  action. 
I t  is  not  controrerted t h a t  the intestate, Clayton Miller,  died 22 March.  

1035, as  result of injur ies  receiwd i n  the wreck of a n  auto t r u c k ;  t h a t  
on 29 J u l y ,  1935, his widow, the plaintiff, X r s .  Po l ly  Miller,  rvas duly 
appointed by  the  clerk of the  Superior  Cour t  of Mitchell County as 
administratr ix  of the estate of said intestate, and t h a t  this  action was 
i a s t i t ~ ~ t e d  the same day. 

Plaintiff testified : "I a m  widow of Clayton Miller,  deceased. H e  died 
22 March,  1035. O n  the  d a y  he  died, m y  husband rras working f o r  
Ton1 Roberts. H e  was helping on a truck. I I e   as helping Oscar 
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Tonnsend. . . . H e  was being paid $1.00 a day and board. Torn 
1iol)crts furnislirtl his board, I suppose. H e  was paid in  the store 
niostly, Ton1 Roberts' store, located a t  Forbes. I mean he mas paid in  
goods out of tlie store mostly." 

Plaintiff offered further cridenec tending to show that Tom Roberts 
u a s  engaged in san.mil1 and lulnber operations in  Mitchell County in 
3Zarc11, 1935; that  the defendant Oscar To~msend  was employed there 
as the driver of a t r w k  used for hauling lumber from mill to market;  
that plaintiff's intestate worked in tlic woods most of the time, but 
sollietimes lie liclpetl on tlic truck operated by said Townsend; that  on 
22 Marc.11, 1935, Townsend, pursuant to his employnient, with the intes- 
tate as helper, took a load of lumber on said truck to IIickory, N. C., 
that  on the return tr ip and a t  about 8 o'clock that  night, uliile traveling 
west on State II igl inay No. 10, in Burke County, and approaching a 
qcric.: of sliarp c u r ~ c t  eabt of Bridgewater, the said truck in  which 
intestate was riding, nllile being operated by said Townsend a t  a rapid 
rate of speed, fifty niiles per hour, and on the left-hand side of the road, 
collided with a car traveling cast on its right side of the road, and then 
cwntiiiued on, l c a ~ i n g  the high\\ a g  and nrceking a t  the foot of a steep 
cliff; that  i t  \!as then raining, and the night was dark and very foggy; 
and that in tlic TI rcck of thr  truck, l)laintiff's intestate received injuries 
from wliicll he tlicd ill a short time. 

Plaintiff introtlnc~ed in evidence a bill of sale from the defendant Tom 
Hoberts to tllc t l c f~ndan t  Eli7abctli Roberts, dated 11 May, 1934, filed 
for regi~t ra t ion  tlic same day and registered 16 May, 1934, in which he 
qold and delivered, anlong o thw tliings, a stock of goods a t  Forbes, all 
nian~lfacturcd lumber on the To111 Roberts lunihcr yards in Buncombe, 
Madiion, and hlitclicll counties, tv o sawrnills in Buneombr: County, and 
four teams of mules and llorws, known as the Tom Roberts teams. No 
e ~ i d c u c e  mas introduced tencling to connect the items s,old with the 
operations in  March, 1935. 

Z)cfentlant, on the cross-examillation of Cliet Burleson, witness for 
ldaintiff, and orer plaintiff's objection, e l i c i td  testimony that  the de- 
fendant, "Mr. Roberts," in his lumber operations had on an  average 
regularly employed twenty-fire employees, ilicluding defmdant Oscar 
Townxnd and tlic intestate; that  the witness vorked as fireman of the 
sawmill boiler, and was around the buildings a good deal; tha t  a t  no 
place about the premises did lie ever see a notice tacked up in the build- 
ing, or office, or any place by Tom Roberts that  he was not working 
under the Compensation * le t ;  tha t  the ~ i t n e s s  was furnisked no notice, 
and did not receive any letter about it, and that  if defendant Tom 
Roberts ever gave or filed a notice with the Indnstrial Cornmission, lie 
knew nothing about it. 
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At the close of plaintiff's testimony, defendants entered motion for 
judgment as of nonsuit. The court below made the following record: 
"It appearing to the court from the uncontradicted evidence of the plain- 
tiff's witnesses that  a t  the time of the injury and death of the plaintiff's 
intestate, Roberts had in his employment an  average of some 25 hands, 
the court being of the opinion from the foregoing evidence that  the 
defendant was operating under the provisions of the Workmen's Com- 
pensation &let, the motion of the defendants for judgment as of nonsuit 
is allowed." 

From adverse judgment, plaintiff appealed to the Supreme Court, and 
assigned error. 

A n g l i n  & R a n d o l p h  for p la in t i f f ,  appe l lan t .  
Pkar l e s  H u t c h i n s  and  W .  C .  B e r r y  for d e f e n d a n f ,  appellee.  

WINBORNE, J. TWO questions are presented on this appeal: ( 1 )  
When the defendants in their answer failed to plead the North Carolina 
Workmen's Compensation l lc t  as a bar to the jurisdiction of the Supe- 
rior Court, is evidence competent on trial in the Superior Court to prove 
facots nllicll sllo~v the parties to be subject to the prorisionq of the ac t ?  
(2 )  I s  the judgrnent of nonsuit valid? We answer both in the affirm- 
ative. 

1. Failure to take objection by answer to the jurisdiction of the court 
does not waive the right to object to the jurisdiction. C. S., 518. There 
can be no waiver of jurisdiction, and objection may he made a t  any 
time. J o h i ~ s o n  I . .  Finch ,  93 N. C., 205, 208; I I u n t e r  v. Y a r b o r o u g h ,  
92 X. C., 68;  l ' u c X r r  c. B a k e r ,  86 N. C., 1 ;  C l e m e n f s  e.  Rogers ,  91 
S. C., 63;  K n o w l e s  L'. R. R., 102 N .  C., 59, 9 S .  E., 7 ;  C h e r r y  c .  R. X., 
18.5 K'. C., 90, 116 S. E., 192. 

The court will take judicial notice of a public statute of the State, 
and such statute need not be pleaded. It'ikel c. Comrs . ,  120 N. C., 451, 
27 S. E., 117; I1tr1rc.oc.X. r .  R. R., 121 K. C., 222, 32 S. E.. 769; ('(rrso)r 
1 % .  H u n t i n g ,  154 S. C., 530, 70 S. E., 923; J Iangunz  I ) .  R. R., 188 N. C., 
689, 125 S. E., 549. 

statutc which relates to persons and things as a class is a general 
law. R. I?. 1 % .  C'herokee, 177 S. C., 86, 97 S. E., 758. 

The purpose of the S o r t h  Carolina Workmen's Compensation Act, as 
disclo~ed by its language, shows i t  to be a public statute. I Iancock  v. 
R. R., s u p r a ;  W e b b  c. P o r t  C o m m i s s i o n ,  205 N.  C., 663. 

I11 the H a n c o c k  case,  strprci, i t  is held that  it was not incumbent upon 
the plaintiff to plead the Fellow Servant Act, a public statute, in order 
to derive the benefit of the provisions of that  act on trial in Superior 
Court. I n  the Xongum case, s u p r a ,  i t  was held that  the Federal E m -  
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ployers' Liability A\ct, a public statute, eliactrd by Congrc-s, did not have 
to be pleaded. 

The S u p c r i o ~ ~  ( 'ourt  ha? thc duty and poncr to find a ju~i-dictional 
fact. -l!jioc.li I . .  Cooper, 303 S. c., 500, 163 8. E., 5 6 0 ;  I - o u ~ g  c. ilfictr 
(lo., posf, 243. 

I n  .l,tjcoc.X. I.. C'oopcr, slrprtc, qpcakilig to the qucqtioll as to whether 
findings of f:rct I)y the Nortli ( 'arolinn Industrial Conin~ission on juris- 
tlictiou arc> conclnsi\c alicl binding 1)ipon the S~iper ior  Court, M r .  J u f k  r 
('outior writes: "The quc~ t ion  11:ts not lierctoforc 1)cwi presented to this 
('otirt, and we. tlitwforc. h a \ e  no decision which 111ay bc cited as a n  
:~utliority, h t  botli a proper conitruction of thc language. of the statute. 
:t11(1 ni'11 s ~ t t l ~ l  l)~'i:icipl~' of law lcad n y  to thc conclu~,ion that  where 
the jurisdiction of tlic Nortli Carolina Tnda<trial ('onlmi<sion to heal. 
and consider a claim for colnpenqation under the provisions of the North 
('arcili~la W o r h ~ ~ ~ c n ' s  C'on~pensation ,let, is c*liallcnged by an employer, 
on the grountl tliat lie is not subject to the proiisions of the act, tlic 
f i i ld~ngi of fact made by the ('olnl~lission, 011 whicli its jurisdiction is 
dcl (wdrlit, 31 '~  not co i~c ln~ ixc  on the Superior ('onrt, and that  said court 
ha' both thc 1)oner and t l ~ c  dnty, on the appeal of e i t h c ~  party to the 
promwlilig, to consitlcr all the cridrnce in thct record, and find therefrom 
the j~~r isd ic t ional  factq. uitliolit rcgard to the fincling oj' snch facts ?J,V 

the Coninlission." 
Tlie plaintiff allcgc.5 that tlie relationship of master and servant ex- 

i.;tcd botn.een tlie defendaiits and her intestate, and that  the defendanth 
11 crc cngag~"1 in 'nu  lilill and luniber operations ill K o r t l ~  Carolina, I t  
\v:ie, tllcrcforc. prolwr ant1 con~pctcnt to receive evidence upon which to 
tl(~tc~~~rtlilic the 1nri~dictional fact. 

2. The prt ic~c. .  nlider the fact citnation of the in\talit case, are pre- 
suliml to hare  acceptcd the Nortli Carolina TTorkmcn's Compensation 
.let, and, nothing else appearing, are bound by its tcrms. Pilley 1%.  

Cof fo r~  xi//<, 201 X. C.. 426, I60 S .  E., 479;  IInnX.a 1 ' .  li/ilifies Co.. 
204 N. C'.. 155, 167 8. E., 560. 

V c  liarc in t h  in5tant c2ac.c the esiqteilcc of tlic rclat~oiiship of eni- 
 ploy^ and ~111p1oyee in a sawmill operation in K o r t l ~  Carolina in  n hirli 
tllerc wcrc fiftccn or more employees regularly employed. I11 consider- 
ing challcngc to judgment as of nonsuit, on fact? as t l ic;~ appear, i t  is 
well to refer to pertinent sections of the TTTorknlen's Compensation Act. 
(". S., SOSl ( i)  ( a ) ,  p r o ~ i d e s :  "The tern1 'employment' includes em- 
~ ) l o y n ~ c n t  by . . . all private elliployments in which five or morr 
cwiployt~s arc regularly cmployed in tlie same businesq or establishment. 
c.sccl)t . . . sanrnills and logging operatorc. in which less than 
fifttwi cmj)loyec~. arc regnla1.ly r~nployed." 
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Sec. 8081 (m) provides: "Every contract of service between any 
employer and elnplogee covered 1)y this article, written or implied, 
now in operation or made or implied prior to the taking effect of this 
article, shall, after the act has taken effect, be presumed to continue, 
subje.ct to the provisions of this article: and every such contract made 
subsequent to the taking effect of this act shall be presumed to ha re  
been made subject to the provisions of this article, unless either party 
shall give notice, as p r o d e d  in see. SOY1 ( I ) ,  to the other party to such 
contract that  the provi-ion, of this act . . . are not intended to 
apply." 

Sec. 8081 ( k )  provides : ". . . Bz>rr!/ employer and employee, 
c,rcept ns hprri~z st(l lrd,  s l ~ a l l  be p r e s u m x l  fo hace  accepted f h e  provi- 
aions of t h i s  ar i ir lr  respectively to pay and accept compensation for 
personal injury or death by acciclcnt ariiiiig out of and in the course of 
the employment, and slmll be b o ~ i i ~ d  thereby,  unless I L ~  . h l l  have  given,  
prior t o  a n y  nccirlrnf ~ r s u l / i n g  in injirry or  dea th ,  n o f i r e  to  f h ~  r o n f r a r ~ l  
in fhe mantlcr  herein  prouidcd." (Italics our..) 

See. SOY1 (1) p lm4r . s :  ". . . Xoticc of nonacceptance of the 
 pro^ i-ionq (of tlii, article and notice of naiver of exemption lwc.tofore 
~c fc r r ed  to sllnll he given thirty tl:i\i prior to any accident resulting in 
illjury or deatli. . . . Thr  notice shall be in writing or print, i n  
>ubstantially thc form prescribed by the Industrial Con~rnisuion, and 
-hall hc g i ~  en 117 the employer b , ~  po>ting inme in a conspicuous place 
111 the sliol), plant, o f h ,  1'00111. or plnci~ TI liere the employee ii, eniployed, 
or  by s e n  ing it p i ~ r ~ o n i r l l ~  upon h im;  and <hall be g i w n  by the cm- 
ployee by sending the vmie in registered letter, atltlressecl to the employer 
a t  his last klloxn re\idcncc or place of Lusinew, or by giving it per- 
sonally to the employer or any of liis agents 11pon vihonl a w ~ m n o i ~ s  in 
civil action niny be -erred under the l ans  of the State. A copy of the 
notice in picscribcd form sliall alio be filed with the Industrial Com- 
~liission." 

See. SO81 ( r )  pro1 ides : "The right? and remedies herein granted 
to an  eniployee n here he and his employer hare  acceptrtl the provisions 
of this act, respectively, to pay and accept compensation on account of 
personal injury or dcath by accident, &all exclude all other rights and 
~wnedies of such e~liployee, his personal rrpresentatir-e, pnrentq, depend- 
ents, or next of kin, as against his employer a t  comnon law, or other- 
xise, on accou~lt of such illjury, loss of wryice, or deatli." 

I n  Pille?/ 2%. C'oflon Lll i l ls ,  szcprn, it is wid  : "Cnder the Torkmen's  
C'oml~ensation Act every employer and employee, except as therein 
qtated, is presumed to have accepted the provisions of the act and to  
pay and accept compensation for personal injury or death as therein 
set forth. The  plaintiff, not being in the excepted class, is bound by the 



preq~~inpt io i~ .  Pnblie 1 , n w  1020, ch. 120, sec. I (r'. S., 3OS1 [k]). 
I t  follons by the esprcis terms of the statute (scc. 11)  C'. S., SOSl ( r ) ,  
that tlie rights and remedies thus granted to an  employee exclude all 
other rights and remedies of s ~ c l i  employee as against his employcr a t  
c70rnnion hn-,  or othern-ise, on account of injnry, 10,s of servire. 01. 

death." 
I11 ~ V c N e c l y  1%. Asbestos C'o., 206 N. C., 568, it is stated : "120th parties 

to the controrersy are presu~lied to have accepted tlie North Carol i~m 
VTorkmcn's Cornpe~isation -let, and consequently bountl by its terms. 
Moreover, tlle evidencr diqcloqctl that  a t  all times the defeiitlant had in it* 
cniploy rnorc than fire en~plogerq, 50 that  the jnristlictio~ial question i i  
not involved.'' 

The Georgia Court goes furthcr than ~vt> find it Iiecmsary. It holds 
tliat in an  action in thr8 Superior C'onrt for tla~nagei; for 1,ersonal . . 
injury,  where the relationqhip of employer am1 employee exists, thi, 
burden is upo11 tlir en~ployce to prove that  the employer hail rcjectcd 
tllr art.  -1I(('oy / .  L b r .  C'o., Ga. App., 251, 143 S. E., 611. 

111 the instant case tlicre i i  no cridence tentling to co~itratlic~t tiit. 
rvidence as to fact5 upon n l ~ i c h  the Workmen's Compc~isation Act 
crcatcs the presumption that the parties h a w  accepted the provisions of 
the act, or rebut that 1)reqmiil)tion. 011 thi' otlier l i :~~id.  tlierc is unco~i- 
trnclic3tcd testiniony tcnding to slion abwicc  of notice c f  ~io~iacceptancc 
by tha ernployrr a< wquiretl 1)y the act. (C. S., SO81 I I]) .  Tlicrc i. 
no evidence that  tllc e~i~ploycc  gave to employer any notice of non- 
accept ancc. 

r 7 l a k i n g  all the rviclcnc~ ill the light most f a \  orablc to plai~ltiff, the 
re1:rtionsliip of emploger and employee esistrtl brtween dcfentlant T o ~ n  
Iiolwrti; and I)lailltiff's intcstatt,, ant1 the acritlc~it rwi l l t~ng ill t l ~ r  ( lvatl~ 
of plaintiff's intestate arosr out of and in the course of liis employment. 
r 7 Ihix said partics arc nithi11 the jurisdiction of the Sort l i  Carolina 
I ~ i t l ~ ~ i t r i a l  C'oinn~ishioii. 

l'p011 all tlw c~ idence  in tlic light moit f:~vorable to th(1 p ln~l~t i f f ,  tlica 
p l a i~~ t i f f  has failed to carry the 11urden eitlicr of shon-ing tllc rclatio~i- 
ship of employer and cniployee between the tlefcndant Elizabeth Iioberts 
and plaintiff's intestate, or in establishing that defendnnt Oscar T o n w  
wit1 was agent of drfcndant Elizabeth Roberts, and for n.11o.e iiegligcnt 
acts, in the operation of the truck, q21e n.onld be liable. 

?'lie judgmciit \wlow is 
A\Airmetl. 



F,\LL TRHN. 1937. 

SHERMAX O W E S S  a x ~  WIFE. G. I>. O W E S S ,  ET .\I... T'. P,IlhCKWOO1) 
1,UJIRER COJIPANT . % s n  CIAWET F O R K  LOGGISC, IL\II ,WL\T C03I-  
PANY. 

(Filed 13 Octolter. 1037.) 

1 .  Evidence 46- 
-1 ~ ~ o n e r p c r t  witness \I-ho has kiiowletlge, acquirc(1 in some approved 

mnrlner, of the  hnlldn-ritillg of ttlc person ill qncstion is conl~~ctcnt to 
testify as  to the gennineness or falsity of the hand\~ri t ing in dispute. 

2. Appeal and Er ror  a 39d-Whcre plaintiffs esta1)lish t~vcmty yrars  ad- 
verse possession, error  in  nclmitting c,vidcnrr of color of tit le is inuna- 
terial. 

Plaintiffs claimed the 1or.rt.s i ~ ?  quo 1111tlcr sevew years atlrerse possession 
nntlrr rolor and nndcr twe~ity years :~tlverse possessio~i, Defentl:~nts 
objectetl to certain deetls ill plaintiffs' c11:xin of color of title 011 thc g r o n ~ ~ d  
that they iwrc improperly registerctl ant1 (lid not comply wit11 S. (:. Code. 
997, 3302, 3308.. I f c ld :  Tlic, tlccds. ]laying 11ccn on record for some thirty 
years, wrre compctcnt mltler the nucicnt tlocnment rnlr to 11e snl)mittetl 
to the jnry on tlie claim of ndrcrst. posstwion for twenty ycnrs. and error. 
if :111y. in admitting thc deeds :IS color of title was i ~ o t  prcjl~dicinl 1111dvr 
the facts. 

3. Boundaric.s a S-Testiinon~ of gcncrnl r rputat ion of corner llcltl wnl -  
petcmt. 

Tcstiniouy of plaintiffs' n-itnesscs to the effect t l ~ n t  they lmcw the 
gcnernl repntatinll of the‘ lwginni~ig cor11~~r of the tract of 1:11id in disln~tt' 
as  "a t l o ~ l ~ l e  cllc~stll~~t ill the RocI~J- Ii~iol) G:I~I.'' ant1 tl1:1t tllcy hacl klio\vil 
of such gc,ncrnl rqnltation 2.7 to 50 ycnrs prior to tlie institution of t l ~ e  
action, l i e l d  competent and pro1)crly admitted in evidence to establish the 
corner as  contc~~tlrtl  for by plailltiffs, the testimony meeting all the r(,- 
qnircmcnts of the rule. 

1. Boundaries 5 4: Appeal and EITO~' 9 ;ISM-Adnlission of testinlony held 
harmless in view of ot1lc.r ronlpctent evidence and contentions. 

Testimouy of decl:xratio~~s of plni~ltiff tending to establish his corller :IS 

contentled by him was atlmittetl : ~ t  tllc trial. I)c~fentl;l~its objected on the 
gronntl that plaintiff \\-:is interested when the declarntio~is wrre madr. 
nnil thxt they yere  not against his interest. Held: Concctling the testi- 
InoIly was i~lcomprtcnt, under tlie facts of this case its adinissio~~ was not 
prc~j~tdicinl. since' t11c C O ~ I I C ~  \vas :~l)lln(lal~tly provell l ~ y  otllrr conll~etent 
testin~ony and its location was not seriously disputed t ~ y  defendants, and 
otiler testimony of like tleclarntions by plaintiff was admitted mithont 
objectioll. 

5. Trespass # 5- 
Tlic mensure of dnmagrs for wrongful trespass npoll realty in cutting 

mid removing timber is the differt,nce in the mlue of the land immediately 
before and after the trespass. 

6. Evidence a# 46, 45- 
Nonespert witnesses with kiiowledgc., mid a witness found by the court 

to Iw all csllcrt nxly testify, on clnestio~r of damages, a s  to the raloe of the 
1a1id immctli;~tt~ly I~cforc i111t1 itftt'l. t l~t ,  t r ( ~ q ) : ~ s s  (.0111l)lni11t~l of. 
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7. Triitl a 32- 
.I party desiring 11lorc specific instr~~ctions on subordinate features of 

t h ~  charge must aptly tender request therefor. 

A \ ~ ~ e ~ i ~  bp Rlackn-ood Lumber Company from Pkiilips, .I.. and a 
jury, a t  Rlay Term, 1937, of J.\.ic~isos. N o  error. 

This action was i~ir t i tuted by Sherman On.enr and wife, G. 1;. Owens, 
against the d c f e ~ ~ d a n t s  for tlw recovery of the land. descril)ed in the 
complaint, itlid for damages alleged to liare been causcd by the cutting 
: I I ~  r ~ t ~ o \  a1 of timber therefrom, the construction of a logging railroad 
over said laads, and other acts of trespass thereon. Pending the action 
and bcfore trial, tlw plaintiff Slierinan Owens died, and his children and 
heirs a t  law were 111nt1e parties plaintiff and adopted the coinplaint t h r e -  
toforr filed in the cause. 

The plaintiffc allege that the tract of land in cont ro~ersy  is covered 
1)y State Grant Ko. 1153, i-lwd to S y l ~ c s t e r  Gallonay on 18 February, 
1578, :~nd that tlwy and those under w11on1 they claim title have been 
in the ad\erse l~ossession of w id  lands for more than 50 years, uncle], 
color of titlc co~ulectctl n i t h  said g ran t ;  7 pears possession lui~der color- 
able titlc, and 20 years adverse lioswsqion. 

The drfcntlallt I3lacknood Lluubcr Comlianp alleges that  i t  is tlic 
onner in Ere of tllc, lnlitls in controrersy ant1 had a lawful right to cut 
and relnorc thc tinlhcr from and construct said railroad over said lands, 
the soiirce of defe~~dant ' s  title being State Grant No. 851, issued in 
1796, to Daritl L\lliwn, assignee of John  Gray B l o w ~ t  and V i l l i a n ~  
Cathcart, said grant  being dated 20 Noven1l)er. 1796, and registered ill 
the offic~ of the register of deeds of Jackson C'ounty on 1 6  October, 1882, 
in Book 11-8, pngc 346. I t  was admitted and agreed b,y the plaintiffs 
am1 defendants that  Grant No. 251 embraces the lands described in tlir 
conlplaint and elaimed by plaintiffs, and t l ~ t  defclldants hare  a c l i a i ~  
of title coilnccti~lg tllem nit11 said grant, and that  tlie chain of title need 
not 1)e introduced in c\itlence escept the deed from tlie Highland Forest 
Conipaup to thc ?Jackson Lumber ('ompaay ant1 the ~leed from tlic 
.Tackson Lunlbcr ('olupany to tllc Glackn-oocl Lumber Company. 

Tlic drfe~itlaiit Blnck~mod Luinbcr C'onlpaiiy also rlaims title to 
1344t l1s  of s n c l ~  title as Sylvester Gallonay may ha re  acquired under 
Grant 1135, ticctls executed on 20 July.  1908, by 311 tlic hrirs of 
wid Sjlvestcr Gulloway, except R. .T. Galloway. 

-it tlw close of plaintiffs7 evidence, the court sustained the inotion of 
the d e f ~ ~ n d a n t  Cancy Fork Logging Railway C o m p a n ~  for judgmeilt a. 
of nonsuit. 

The issues snbmitted to the jury, and their answers thereto, are as 
follows : 
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''1. Are the plaintiffs the ovners in fee, and entitled to the immediate 
possession of, the lands described in the complaint, as alleged? Answer : 
'Yes.' 

"2. Did the defendant wrongfully and unlawfully cut and remove the 
timber from the lands described in  the complaint, and otherwise injure 
and damage said lands, as alleged in the complaint? -1ns~ver : 'Yes.' 

"3. I f  so, what damages, if any, are the plaintiffs entitled to recover 
against the defendant? Answer : '$650.00.' " 

The court below rendered judgment on the verdict. The defendant 
Blackwood Lumber Company made numerous exceptions and assign- 
ments of error and appealed to the Supreme Court. The material ones 
r i l l  be considered in the opinion. 

W. R. Sherrill and h'. P. Sfill~uell for  plnintilffs. 
R. L. Plzillips and F. E. Alley, J r . ,  for  defenclnnt. 

CLART~SOX,  J. This action was here before-0~cens I $ .  Luntber ( ' 0 . .  

210 S. C., 504. On the former trial a judgment of nonsuit (C. S., 567) 
was granted in the court below a t  the close of all the evidence. Upon 
appeal to this Court the judgment was reversed. Upon trial in the 
court belo~v there was a verdict in favor of plaintiffs and judgnient ren- 
dered thereon, from which defendant Blackwood Lumber Company ap- 
pealed to this Court. The facts are so thoroughly set forth in the 
former opinion that  we d l  only conqider those relating to the material 
exceptions and assignments of error. 

Plaintiffs introduced the original State Grant 10. 1155, with plat at- 
tached tlicreto, dated 18 February, 1878, duly registered 15 February, 
1879, in J a c k ~ o n  County, S. C., to Sylvester Galloway. 

The mesrce conveyances connecting the plaintiffs v i t h  said State 
Grant No. 1155. the source of their title, are as follows: 

1. Power of attorney, dated 14 November, 1903, from Sue E. Booker. 
nee Sue E. Galloway (Sue E. Gallomay mas the r idon.  of Sylvester 
Gallovay, to whom said grant was issued) to Rhoda E. Fisher, giving 
her full and complete power and authority to sell and convey lands and 
real estate, which was recorded in both Transylvania and Jackson 
counties. 

2. Deeds dated 14 December, 1903, from Sue E. Booker, n6e Sue E. 
Galloway, and her husband, T i l l i am Booker, and Rhoda E. Fisher, 
attorney in far t ,  to ,I. S.  (Sherman) Owens, with full covenants and 
~varranty  and in proper form, conreying him in fee simple the lands 
embraced i11 said Grant No. 1155, for a consitleration of $200.00, and 
n-ith full description by metes and bounds as the same appears in said 
grant, n.hicli said dccd was: filed on 12 October, 1905, and duly regis- 
t c a i d  in Jackion C'omnt on 14 Octobcr, 1905, in Book J J ,  at page 31. 
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3. Ikecl dated 30 September, 1907, from Sylranus Galloway and 
otlicrs. heirs a t  law of Sylvester Galloway, deceased, to Sherman Owens, 
conicyi~ig to hiin all their right, title, claim, and interest in the tract of 
laud in controrersy and describing the sanw by metes and bounds, and 
clpres-ly in the l~renlises calls attention to the fact that Sue E. Booker 
ant1 Iiushand, TT'illiani Booker, for a consitlcration of $2'00.00, had con- 
vc>?ctl said l a id -  to Slierman Oweni by a '(rcrtaiii deed of absolute con- 
7 ejance, with full corcnants of n-arranty, duly executed, which cunrey- 
a imh is n o x  recorded in the rcgister'? office of Jackson County, State of 
Sor t l i  Carolina, in Book J J ,  page 31," which said deed was recorded in 
TJackbon Cou~i ty  on 26 October, 1907, in Cock K S ,  a t  page 489, e t  seq." 

Tlic signature5 TI ?re, we think, substantially proven under the well 
icttlecl law. '(Tile gcnuinencss or falsity of disputed handnrit ing may 

1row11 hy t ( ~ ~ t i n i o n y  of a witnrs., not a11 expert, who is acquainted 
wit11 the handwriting of the person s ~ p p o s e d  to h a w  written it, either 
I~ecause lie had often seen liim nri te,  or who had acquired competent 
knowledge of his handwriting in some other apl~rored  manner. Abbott'. 
Proof of Fact. ( 1  Ed.), p. 579, lmr. 1, and cases c i td . "  flrozcw 1 % .  

f l~llaboro,  1Y5 S. ('., 368 (378).  
The defendant cwntends that the deeds an3 improperlj r~gis tered  and 

do ilot comply nit11 S. C. Code, 1935 (AIichie), sees. 997, 3305, and 
3305. 

Thc plaintiff.: claii~i title (1 )  T years po-es-4on u n d e ~  colorable title. 
ser. 428, srcprc~, ( 2 )  20 years aclrcrie posession, see. 430, supra. 

Taking thc r c~or t l  eridence in its entirety, we cannot so hold; but, if 
error. it  was not prejudicial. Bicinys c. G o a n e l l ,  141 S. C., 341. The 
deeds con~plained of had been on record for about thir ty years. When 
this case \ \as here before we sa id :  "The deeds, if not color, are a t  least 
some evidence, under the ancient docun~ent rule, to be subnlitted to tlie 
jury on adrerse p o w s i o n  for 20 or 30 years, under statutes before set 
forth. l'homliao~r I ! .  I J ~ r c h o n c r ~ ,  195 N. C., 155 (160-1) : S'ecrrs 1 ' .  Bras- 
 cell, 197 N .  C., 515." Owens v. L u m b e r  Co., suprrr, 504 (513) ; 
,17ic.holson 1%. Lliwber C'o., 156 S. C., 59. 

The defendant contends that  the beginning corner, riz. : "Beginning 
on a chestnut in Rocky Knob Gap on Wolf Mountain," etc., was ill 
dispute, and that sonic of the evidence n a s  cloinpetent a i d  some incon- 
petent. That  it ought to  he awarded a new tr ial  on account of the 
incompetent eridence. We think not on this record. 

Let us analyze : 11. R. Queen, 68 years old, testified : " X y  1)usines. 
is wrieying,  ah>tracting, and cruising. I hare  been surreying about 
50 years, and abstracting and cruising about 30 years. I mas reared 
about S or 10 n d r s  from Grant S o .  1155. isiued to Sylwster  Galloway, 
in Canatla T o ~ n s h i p .  . . . I n  company with S. 31. Parker, I made 
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a survey of the property described in the complaint. and from that  
actual survey I prepared Tome maps. These are the maps. (Plaintiffs 
cleqire the jury to be given the maps and the witnesq be allowed to use 
them to illustrate his testimony.) ?Mr. Parker  and I niade the surrey 
in May, 1035. The first call i n  Grant KO. 1155, to Sylvester Galloway, 
says, 'Beginning on a chestnut i n  Rocky Knob Gap on Wolf Mountain.' 
I know where Rockg Knob Gap is ;  I have been familiar with i t  30 or 
40 years, and have been there quite a number of time?. . . . I hare  
seen that chestnut tree standing; the first time I vi\v it x-as ahout 25 
or 30 years ago. . . . I saw it standing there, 20 or 30 years ago, i t  
was marked as a corner on the northeast and east sides. The custom 
in this State. with reference to marks of a corner twe, is to blaze three 
lnarlis on a tree 011 the side the line leares it and three on the side the 
closing line comes back to it. This trre was marked in that  way. 
. . . I wouldn't like to say a definite number of years old those 
marks on the tree xere  25 or 30 years ago." 

S. M. Parker,  admittedly an  expert surveyor, gave substantially the 
same testiniony as Queen. 

In IZenzphil l  1.. Bemphil l ,  138 S. C., 504 (506))  is the following: 
"The declaratioiis of John  R. IIempllill in this deed to the heirs of John  
Brigman, as to the location of his own line, are hearsay. They are 
incompetent for the reason that  he n-as interested vhen  the same were 
made, and the judge belon ruled correctly in  excluding them. On the 
second point: The evidence offered from the witness John  G. Chambers 
on the general reputation as to the location of the dirisional line: Such 
evidence has been uniformly received in  this State, and the restriction 
put upon i t  by our decisions seems to be that  the reputation, whether by 
par01 or otherwise, should have its origin at a time conlparatively remote, 
and always a n t e  l i t e m  nzofarn. Second, that i t  should attach itself to 
some monument of boundary, or natural  object, or be fortified and sup- 
ported by evidence of occupation and acquiescence tending to give the 
land in question some fixed or definite location. T a f e  v. S o u t h a r d ,  
8 S. C., 45;  X e n d e n h a l l  z.. Cassel l s ,  20 N .  C., 43 ;  Dobson  c. F i n l e y ,  
53 N.  C., 496; S h a f f e r  c. G a y n o r ,  117 N. C., 1 5 ;  TT'esffelf c. A d a m s ,  
131 N. C., 379-384." L a m b  c. C o p e l a n d ,  158 N .  C., 136; Btrndo lph  v. 
R o b e r f s ,  186 S. C., 621; P a c e  c. X c A d e n ,  191 S. C., 137; B r o ~ r ; , ~  1 % .  

B u c h a n a n ,  194 S. C., 675. 
Walker Mecall ,  a x~itness for plaintiffs, 85 years old, testified, in part : 

"Q. Now, Mr. MeCall, do you know the common and general reputation 
in the community up  there as to v h a t  was the beginning corner of 
Grant 1155? Xns.: Yes, sir. I guess I have known of that  common 
and general reputation for 50 years. Q. What is that  cornmon and 
general reputation as to v h a t  the corner vas,  and nhc rc?  . \n<.:  A 
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double chestnut in the Rocky Knob Gap, it was a t  the foot of the trai l  
where everybody passed along, a public place going from Transylvania 
County to Haywood County." 

There %as like evidence coming under the well settled rule of law in 
this jurisdiction, as above set forth. 

The defendant contends that  the declarations of Sherman Owens to 
establish .the corner 11-ere incompetent, that  he was interested when the 
same were made, and were not against his interest. Sasser 1 1 .  Zerriug, 
1-2 N. C., 342; I1og.e I,. Lcc, 184 N. C., 44. 

There was practically no dispute about the double chestnut in Rocky 
Knob Gap being the beginning corner of Grant No. 1155. 3faii-f of the 
plaintiffs' witnesses testified that  they had seen the double chestnut 
standing in Rocky Knob Gap marked as a corner tree on many occasions 
extending over a period beginning fifty years ago. 'Chis corner was 
definitely proven by abundant evidence of ritnesses who had seeu the 
corner, and the defendants hardly disputed its locatiol, as the record 
discloses. The evidence of T. S. Fortner, a patrolman of the defendant 
and its predecessors in title, testified that  Sherman Owens pointed the 
lines out to him, showed him the chestnut in Rocky Kncb Gap, and said 
it was the corner. Conceding that  this testimony was incompetent, it  
is harmless error and not prejudicial to the defendant for the reason 
that  there was hardly any dispute as to what and n-here the beginning 
corner was and is. I t  was abundantly proven by the plaintiffs' wit- 
nesses. I n  ~ i e w  of the overwhelming evidence in the record proving the 
beginning corner and in the absence of a dispute of its location, the ad- 
inission of this evidence, if error a t  all, is only technical. 

Then again, Leonard Omens, a son of Sherman Omen~ ,  testified, unob- 
jected to :  "My father couldn't read. He had this deed to the land he 
bought, and he asked me when I got out there to read over this deed, 
that  he wanted to trace the lines, and I did the best I could. Tha t  has 
been quite a bit ago and I was not very old, but we started down a call 
i11 the deed, that he told me is what they call Rocky Knob Gap; we 
started on n couple of chestnufs and I read tlze deed ocw and he traced 
ihc line and we went some distance around Wolf Xountz in  side," etc. 

I n  Shelfon v. R. R., 193 N. C., 670 (674), i t  is writ ten:  " I t  is thor- 
oughly established in  this State that  if incompetent evidmce is admitted 
over objection, but the same evidence has theretofore or thereafter been 
given in  other parts of the examination without objection, the benfit of 
the exception is ordinarily lost. Smith  v. R. R., 163 N. C., 143; Tillett 
c. R. R., 166 IS. C., 515; Beaver v. Fetter, 176 N.  C., 334; Marshall v. 
Tel. Co., 181 S. C., 410." Gray v. High Poinf,  203 N .  C., 756 (164) ; 
Teseneer v. Xills Co., 209 N. C., 615 (623). 
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I n  B r y n n t  v .  Consfrtrciion Co., 197 N .  C., 639 (642), speaking to the 
subject, is the following: " In  any event, the evidence excepted to was 
cumulative. -\fter Barkley had concluded, T. L. Starling testified on 
behalf of the plaintiff, without objection, to the identical fact mentioned 
by Barkley. I n  these circumstances the exceptions addressed to the 
admission of Barkley's testimony must be overruled. T i l g h m a n  v. H n n -  
cock, 196 S.  C., 780; f loleman v .  Shipbztilding Co.,  192 N. C., 236; 
Gentry  v. l i t i l i t ies Co., 185 K. C., 255." On this aspect the contentions 
of the defendant cannot be sustained. 

I n  W e s t  Construction Co. v. A. C .  L. R a i l ~ c a y  C'o., 185 X. C., 43 
(45-46), citing numerous authorities, the law is stated as follows on the 
measure of damages: "When a trespass committed upon personal prop- 
erty results in an  injury less than  the destruction or deprivation of the 
property, or i n  a n  action for a negligent injury to real property, the 
measure of damage is tlie reduped market value of the property proxi- 
mately caused by the negligent act, and the rule generally adopted is to 
allow the plaintiff the difference between the market value of the prop- 
erty immediately before the illjury occurred and the like value imme- 
diately after the injury is complete. . . . The decreased value of 
the property, which was the measure of the plaintiff's actual loss." 

The opinion evidence of witnesses who had knowlcclge and that  of 
H. R. Queen, whom the court found \\-as an expert, was competent on 
the question of the measure of damages. We see no error in the charge 
illustrating the measure of damages. I f  defendant wanted more specific 
instructions on different aspects of the subordinate features of the case, 
i t  should have asked for same under proper prayers for instruction. 
School District v .  i l lamance C o u n t y ,  211 N .  C., 213 (226).  There was 
ample evidence of plaintiff's acts of ownership and continuity of posses- 
sion. X a n y  of the principles of law in this case are discussed in an  
able and well written opinion' by Tt'inborne, J., in B e r r y  c. Coppersmith,  
u n f e ,  50. 

The charge of the court below comprises some 26 pages and the only 
exception to it is to the measure of damage. I t  fully complies with 
C. S., 564. Although not tendered in time, the court below gave certain 
prayers and long contentions made by defendant. The charge is an  able 
one, full and complete, and gives the law applicable to the facts. On 
the whole record we find no prejudicial or reversible error. I n  the jitdg- 
merit of the court below there is 

N o  error. 
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COLONIAL OIL COhlPANY v. CHARLES H. JENKIXS. T K ~ I ) I X G  AS 

CHAS. H. JENKINS BUICK COMPANY. 

(Filed 13 October, 1937.) 

Estoppel 8 &-Evidence held to require submission to jury of question of 
estoppel by silence. 

The uncontradicted evidence tended to show that  plaintiff's agent for 
the sale of gasoline products was to account to plaintiff for the proceeds 
of sale, that defendant purchased gasoline products from the agent from 
time to time under an agreement with the agent that  the purchase price 
should be applied to a debt owed defendant by the agent. The jury found 
from conflicting evidence that  defendant had knowle3ge of the fact of 
agency a t  the time he bought the gasoline products. Defendant also 
offered evidence, contradicted by plaintiff, that  when phintiff rendered an 
account for gasoline products sold to defendant, defendant informed i t  of 
the agreement with the agent, and, a t  plaintiff's request, furnished i t  with 
an affidavit setting forth the agreement, and that plaintiff then stated i t  
would collect the account from the agent or his bondsman, that defendant, 
in reliance on the statement, did not attempt to collcct from the agent, 
and that  plaintiff made no further demand on defenclant until the institu- 
tion of this action some three years thereafter, a t  ~7hic.h time defendant's 
c-laim against the agent was barred by the statute of limitations. H e l d :  
Defendant is entitled to have the conflicting evidence submitted to the 
jury under appropriate issues on the question of estoppel. 

APPEAL by  defendant  f r o m  Grady, J., a t  X a y  Term,  1937, of BERTIE. 
N e w  tr ia l .  

T h i s  is  a n  action to recover of the  defendant  the  sun1 of $455.52, with 
interest f r o m  5 August,  1932, f o r  gasoline and  petroleum products which 
were sold and  delivered by the  plaintiff to  the defendanl, a t  various dates. 
f r o m  18  Apri l ,  1932, to  5 August,  1932. 

T h e  action was begun on  3 May,  1935. 
I t  was admit ted by the  plaintiff,  i n  i ts  reply to  defendant's answer, 

t h a t  the  gasoline a n d  petroleum products shown on  the  itemized verified 
s tatement  of account at tached t o  the  complaint,  were srold and  delivered 
to the  defendant, a t  El izabeth City, N. C., by  George C. Dodge, t rad ing  
as Dodge Oil Company,  and  operating, a t  the  dates of said sales and 
deliveries, filling stations i n  El izabeth City, N. C. 

T h e  plaintiff alleged t h a t  i n  making  said sales and deliveries, the  said 
George C. Dodge, t rad ing  as  Dodge Oil  Company,  was act ing a s  the  
agent of t h e  plaintiff, under  a contract i n  writing, anc t h a t  the  gasoline 
and  petroleum products which t h e  said George C. Dodge sold and  deliv- 
ered t o  t h e  defendant  were delivered to h i m  by the  plaintiff f o r  sale i n  
accordance wi th  the  terms a n d  provisions of said cc~ntract,  a copy of 
which was attached to plaintiff's reply. 
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The defendant denied the allegation of the plaintiff that  a t  the dates 
of the sales and deliveries to him of the said gasoline and petroleum 
products the said George C. Dodge was the agent of the plaintiff, and 
that lie *old and delirered the said gasoline and petroleum products to 
the defendant as the agent of the plaintiff. H e  alleged that if in fact  
the said George C. Dodge was the agent of the plaintiff, and as such 
agent sold and delivered to the defendant the said gasoline and petroleum 
products. the Jefendant had no notice of such agency, and was ignorant 
of such fact. 

The defendant further alleged that  the gasoline and petroleum prod- 
ucts u hich were sold and delivered to him by the said George C. Dodge, 
from IS April, 1932, to 5 August, 1932, were sold and delivered under 
and pursuant to an  agreement between the defendant and the said George 
(2. Dodge, made and entered into prior to such sales and deliveries, that  
the an~ounts  due by the defendant from said gasoline and petroleum 
products from time to time should be applied as payments on the indebt- 
rdness of the said George C. Dodge to the defendant which was incurred 
in part  by the said George (2. Dodge by the purchase from the defendant 
o i  a truck, wl1ic11 n a s  used by the said George C. Dodge in handling 
gac.olinc and petroleum products which the plaintiff had delivered to 
him, for sale and delivery to his customers; and that  the amount of 
>urh indebtedness is now $512.65. 

The defendant further alleged that  when he mas informed by the 
plaintiti, to wi t :  On or about 1 Sovember, 1932, that  the said George C. 
1)otlge was the agent of thr  plaintiff a t  the dates of the sales and deliv- 
eries of tlie said gasoline and petroleuni products to the defendant, and 
that the said George C. Dodge had sold and delivered said gasoline and 
p t ro l eum p r o d ~ ~ c t s  to the defendant as such agent, the defendant imme- 
diately informed the plaintiff of his ignorance of such agency and of his 
agreement with the said George C. Dodge with respect to the application 
of the amounts due by defendant for such gasoline and petroleum prod- 
ucts a% payments on the indebtedness of the said George C. Dodge to the 
defendant; that, a t  the request of the plaintiff, the defendant furnished 
the plaintiti an  affida~it  setting out said agreement, and the amount of 
said indebtedness; that  plaintiff thereupon stated to the defendant that  
it would collect the account for the said gasoline and petroleur~l products 
from the <aid George C. Dodge, or the surety on liis bond to the plain- 
tiff; and that  thereafter the defendant had no notice from the plaintiff 
ur o t h e r ~ i s e  that  plaintiff had not collected said account from the said 
George C'. Dodgc, if iucll  be the fact, until the comnlencement of this 
artion on 3 May, 1835. 

A l t  the trial, after the pleadings had been read, the court announced 
that  the following issues mould be submitted to the ju ry :  
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"1. Was tllc. tl(~fent1ant ( ' llai. 11. Jenkins ignorant of the fact that  - 
George C. Dodge was selliiig the gasoline and pe t ro l~~um products re- 
ferred to in the complaint a s  agent of the plaintiff, as alleged in tlir 
answer 2 -1nswer : 

" 2 .  I f  not, what anioimt is tllc 7)laintiff entitled t o  recover of tlic 
tlefeidant ? A 1 n s ~ ~ e r  : 

"3. I f  yes, has tllere heen :i ratification of the contiact iuade by and 
hctn ecn Geoi3gc C. 1)otlgc and the defendant. aq a l l (~g(d  by the defcnd- 
ant ? Answer : 

"4. TVl~at amount, if mi - .  i, thr. tlcfmdnnt cmtitlrtl to rrcovcr of thc 
plaintiff in his counterclaini ? ,111s~ er : 

"5. I s  the dcfclidant'~ claiiil I ~ I - r e d  by the st:it~itv of liniitations? 
h s w e r  : ,, 

-It the cloic of tlic el-itlcilcc, the couixt rulcd that there was no mi -  
ticnce tending to .11o\\ that the plaintiff liad r a t i f i d  tlic contract he- 
tnecn its agent, Gcorgc C. I)oclgc, and tlir defendant. :11lc1 was therely 
c>stoppcd from nlaintaining thi. action. ant1 accortlinglv \\-ithdrew from 
the jury the 3d. 4th. a i d  5th iwnrs, and subnlittcd to t l ~ c  jury only thc 
1qt and 2d iwues. 

The first issue v a s  aasnered by the jury "No," and the sccond iswc, 
''$455.52, with interest from 5 -1ngust, 1032," 

From judgment that plailitifl' recowr of the defendailt the sum of 
$155.52, with intci.cst from 3 A\ugu,t, 1032, until paid, iind the costs of 
the :~ction, tllc dcfcndant appealed to the sup r ime  Court, assigning 
clrrors in the trial. 

TI'. I). Boo~c! for p l a i l ~ f i f f .  
.T. IT. X n t f h c w s  for de fendan t .  

Cossox ,  J. &It tlie tr ial  of this action, the c\-itlencc> for tlic plaintiff 
tended to shon that  dnring the years 1031 and 10.32, Georgc C. Dodge 
wi s  the agent of the plaintiff, and that  as such agent he sold and deliv- 
(,red a t  his filling stations in Elizabcth C'ity, X. C., gasoline and petro- 
lcuni producats nhich  vc re  delivered to him by the plaintiff for  that 
purpose. Tlle said George C'. Dodge agreed to acco1u3t to the plaintiff 
for all gasolinc and petroleum products which TI-ere delivered to him 
as agent of the plaintiff and for the proctcdq of all s:lcs made by hi111 
of such gasoline and petroleum productq. 

Therc was no eviclence for the defeiltlant to the contrary. 
Tllc eridencc for the defendant tended to  how that during the year< 

1931 and 1032 the defendant Chas. 11. Jenkinr was en~agc t l  in business 
at Elizabeth City, N. C., ulider thc iiarne and style of ~Chas. H. Jenkins 
h i c k  Coml~any,  and that during said years George C. Dodge \vaq 
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riigaged in the business of selling and deliyering gasoline and petroleum 
products a t  filling stations in Elizabeth City, S. C., which were owned 
:rnd operated by h i m ;  that on or about 30 May, 1031, the defendant sold 
to the said George C. Dodge an oil tank truck, which the said George C. 
Dodge purchased and used in conducting his business. 

The purchase price of said truck was $1,025. I n  part  payment of 
inid purchase price, the said George C'. Dodge executed and delivered to 
tlie defendant his note for the sum of $220.00. The remainder of said 
purcliasc price n a s  financed by a Finance Corporation. George C. 
Dodge failed to make a payment of $78.62 to said Finance Corporation 
whcn the same became due, and the defendant v a s  required to make and 
did make said payment for him. During the fall of 1932, the truck 
v-hie11 the defendant had sold to the said George C. Dodge was badly 
clamaged in a wreck. At his request, the defendant repaired said truck 
at a cost of $318.22. 

The eridencc for tlie defendant tended to shom further that  a t  the time 
the defendant sold the truck to the said George C. Dodge, a t  the time 
the defendant made the payment to the Finance Corporation for him, 
;111d a t  the tj111c the defendant repaired tlie truck after i t  was damaged in  
the n-reck, it was agreed by and betyeen the defendant and the said 
George C. Dodge that  the amounts clue by defendant to the said George 
C. Dodge for gasoline and petrolcum products which were sold and de- 
lirwed to the defrndaut, from time to time, by the said George C. Dodge 
at his filling stations in Elizabeth City, K. C., should be applied as 
p a p e n t .  on the indebtedness of George C. Dodge to the defendant; that  
pursuant to w c h  agreement the defendant purchased gasoline and petro- 
Iemn products, from time to time, from the said George C. Dodge, and 
the amounts due by reason of such purchases were applied to said 
indebtednew, leaving a balance due now on said indebtedness of $512.98. 

There was no evidence for the plaintiff to the contrary. 
The evidence for the defendant tended to show further that  if in fact 

the said George C. Dodge was the agent of the plaintiff, as alleged in the 
complaint, and as such agent sold and delivered to the defendant the 
gasoline and petroleum products shown on the statement of account 
attached to the complaint, the defendant had no notice of such agency 
and mas ignorant of such fact. 

There was evidence for the plaintiff to the contrary. 
The evidence for the defendant tended to shom further that  on or 

about 1 November, 1932, the plaintiff for the first time presented the 
statement of account attached to the complaint to the defendant a t  his 
place of business in Elizabeth City, N. C., and demanded payment by 
the defendant of said account; that  the defendant had no notice prior to 
said date that plaintiff contended that  George C. Dodge was its agent 
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during the yearc 1931 and 1932, and as such sold and delivered gasoline 
and petroleum products of the defendant at his filling stations in Eliza- 
beth City, S. C'. ; that  defendant immediately informed tlie plaintiff of 
his agreement with the said Georgc C. Dotlge with respect to the appli- 
cation of the amounts due by him for gaioline and petroleum product. 
v l~ ic l i  lie had purchased from the said George C. Dodge as payment on 
the indebtednev of the said George C. Dotlge to the d(~fentlant; that  a t  
the r q u c s t  of the plaintiff, the defendant furnished it an  affidavit setting 
out his agreement with the said Georgc C'. Dodge, all 1 the amount of 
his indebtedness a t  that  time to  the defendant; and that  plaintiff theye- 
upon stated to the defendant that  it TI-ould collect the amount of the 
account from George C. Dodge, or from the surety on his bond to the 
plaintiff. 

There was evidence for the plaintiff to the contrary. 
The  evidence for the defendant t e n d d  to chow further that from 

1 Soyember, 1932, to 3 May, 1935, when this action was begun, the de- 
fendant had no notice, from the plaintiff or otherxvise, that  plaintiff had 
failed to collect said account from George C. Dodge, or from the surety 
on his bond to the plaintiff, and that  in the meantime the defendant 
relied upon the assurance of the plaintiff that  it  would collect the account 
from the said Georgc C. Dodge, or the surety on his bond to the plain- 
tiff, and made no effort, because of such reliance, to collect the indebted- 
ness due him by the said George C. Dodge. An action by the defendant 
to collect said indebtedness would now be barred by the !statute of limita- 
tions. 

There  as evidence for the plaintiff to the contrary. 
At thc close of the evidence, the tr ial  court was of opinion that  there 

was no evidence tending to show that  the plaintiff had ratified the agree- 
ment of its agent, George C. Dodge, with the defendant with respect to 
the application of the amounts due or to llecome due by the defendant 
for gasoline and petroleum products sold and deliverel to him by tllr 
said George C. Dodge, a t  his filling stations in Elizabeth City, N. C., 
as paynlents on tlie indebtedness which t h ~  said George C'. Dodge had 
incurred to the defendant, and was thereby estopped from maintaining 
this action against the defendant, and accordingly ~vithdrew the 3d, the 
4th, and tlie 5th issues from the consideraticln of the jur,y. I11 this there 
was error, for which the defendant is entitled to a ntm trial. I f  the 
jury shall find from the evidence the facts to be as the defendant con- 
tends, and shall answer the 3d, or a similar issue, in the affirmative, the 
plaintiff will not be entitled to recover of the defendant in this action. 
The principle applicable in that  wen t  has ljeen stated Ey IlTi*21ier, .J., in 
W e l l s  v. C'rumpler, 152 N. C., 351 (page 355), 109 S. E., 49, as fo l low:  

"Vhere a party who has, or claims a right, either openly and un- 
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equivocally abandons it ,  o r  does not  assert i t  when he  should do so, and  
induces another  by  his  silence or  conduct t o  believe that the  r igh t  does 
not exist, o r  t h a t  he  makes n o  claim to it, if h e  has it, and  abandons 
and  surrenders  it ,  and  the other  party, act ing upon such conduct as  i t  
mas intended t h a t  he  should do, and  is  induced thereby t o  do something 
by  which he  will be prejudiced, if the  p a r t y  who so acted is  ~ e r m i t t e d  to  
recalI what  he  has  done, equi ty steps i n  and  protects t h e  p a r t y  thus  
misled t o  his  prejudice, and  will  forbid the  other  t o  speak and  assert 
his fo rmer  right,  when every principle of good f a i t h  a n d  f a i r  dealing 
requires and c r e n  demands t h a t  he  should be silent." 

T h e  defendant  is entitled to a new trial.  I t  is so ordered. 
N e w  tr ia l .  

STATE v. TED TERRELL. 

(Filed 13 October. 1937.) 

1 .  Homicide 5 5- 
Jlurder in the second degree is the unlawful killing of a human being 

with malice, but without premeditation and deliberation. 

2. Homicide 3 7- 
Manslaughter is the unlawful killing of a human being without malice 

and without premeditation and deliberation. 

5. Homicide a 16- 

Wherr nn intentional killing of a human being with a deadly weapon is 
admitted or proven, the law implies malice, and nothing else appearing, 
the crime is  murder in the second degree, with the burden on defendant to 
show to the satisfaction of the jury matters in mitigation or excuse. 

4. Homicide 5 11-Right t o  kill in  self-defense. 
The right to kill in self-defense rests upon necessity, real or apparent, 

ant1 onc nlay kill in self-defense when he reasonably believes that such 
action is necessary to save himself from death or great bodily harm, the 
rc.asonablrness of his brlief to he (leternlined by the jnry upon the facts 
: ~ n d  ~ i r ~ n n ~ s t a n c e s  as  they appeared to him nt the time, but language 
alo~ic.. ho~wver  abnsive, is not snffirient, it being required that defendant 
hc thr  snbjcct of an actnal or threatened nssanlt. 

5. Same: Homicide 5 7- 
If a person nses excessive force or unnecessary violence in defending 

himself, he is guilty of manslaughter a t  least. 

6. Homicide 3 2Sh-Evidence held sufficient t o  be submitted t o  t h e  jury 
on  defendant's plea of self-defense. 

The State contended on its evidence that defendant was cut several 
times with a knife in an affray with his brother-in-law a t  a filling station, 
that defrndnnt then went to a house some distance away, broke in and 
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secured a shotgun, returned, and shot his lmtlier-in-law. killing him 
instantly. Defendant offered evidence tending to show that his brother- 
in-law was a m ~ ~ c l i  larger man than lie, that after the affray he went to a 
ho~ise wliere he had stayed, that no one was there, and that he then went 
in and secured the gun, fearing that his brother-in-law would resume the 
fight mlcl kill him, as Ire liad threatened to do, that aftt3r getting the gun, 
he returned to the filling station, where he had his sleeping quarters, 
hecnnsc he "liad nowhere else to go," that as he was standing near the 
station his brother-in-law started out the door and d o m  the steps from 
the kitchen, whcrenpon defendant told him if he continued to advance he 
nonld shoot, and that defendant fired the fatal shot as his brother-in-law 
continued to advance npon him. The court instructed the jury that the 
prior affray could not he considered on the plea of self-defense, and that 
defendant was guilty of murder in the scmmd degree upon his own evi- 
ilence. Hcltl: Defendant's plea of self-clefrnse should lxlve been submitted 
to the jury on the evidence under appropriate instructions of the court. 

APPEAL by defendant from G m d y ,  J., a t  May Term, 1037, of WARREN. 
Criminal prosecution, tried npon indictment charging the defendant 

with the niurtler of one ~ l n d r c v  Knight. 
The defendant pleaded not guilty and relied npon a plea of self- 

defense. 
Verdict :  Guilty of murder in the second degree. 
Judgment:  Twenty years a t  hard labor in State's Prison. 
The defendant appeals to the Supreme Court, and assigns error. 

Attorney-General  Seawel l  und  dssisfnnf Attorney-Gc'nernl MeMzt l lan 
for f h e  S fa fc .  

J d i ~  Kcrr, J r . ,  .1111ius B ( l n z ( ] / .  ( 1 t 1 ( 1  11'. TT. > - ( I  rbor011q11 for defend-  
an t ,  appel lant .  

WIKRORNE, J. A careful consideration of the record on this appeal 
reveals substantial error, which entitles defendant to a new trial. 

The evidence for the State tends to show tha t :  At  about 8 :30 p.m., on 
7 March, 193'7, the defendant shot and killed Andrew Knight with a 
shotgun a t  a filling station known as "Friendly Inn," operated by 
Kennon ('Bad Eye" Whitt,  in Warren County, about a mile north of 
Norlina, and five miles from Warrenton. The defendant and Knight 
were brothers-in-law, defendant having married a sister of Knight. The  
defendant and his wife were estranged, she living in Henderson, Vance 
County, and he in one of two cabins a t  said filling station. Knight lived 
in Henderson. On the afternoon of 7 March, Knight, accompanied by 
Jeff (Chicken) Davis, went by automobile from Handerson to the 
Friendly Inn .  When they arrired there the defendant was absent, but 
came in about an  hour, around 4:30. Defendant and Knight drank 
whiskey together, then took an  automobile ride to Henderson, came back 
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to the filling station and drank more whiskey. fight ensued between 
them in which defendant was cut in three places, twice with a knife on 
his throat and on his arm, and once on his head with some blunt instru- 
ment. After some efforts had been made to get the defendant to go to a 
hospital, he went to the home of E d  Goodman, f iw miles away, broke 
into the house, secured a shotgun, and came back to the filling station, 
threatening and looking for Knight and shot him through the back door 
of the kitchen or shed room to the filling station, killing him instantly. 
The shot entered the left breast and ranged diagonally to the riglit. 
The wound was b e t ~ e e n  the size of a quarter : ~ n d  of a half dollar. 
Powder burns were on the clothes. 

On the other hand, defendant offered testimony tending to show that  : 
Knight had no reason to come to thc filling station. H e  and his family 
were not on friendly ternls nit11 defendant. 1Yhen I h i g l i t  learned that  
defendant n a s  going to IIenderson, he asked to go with him. On this 
trip, and after returning to the filling station, Knight talked about the 
estrangement of defendant and his wife, and a t  the filling station became 
so loud in his talk that the operator asked him to be quiet. Thereupon 
Iinight and tlefendant went in the filling station. T h i l e  in there Knight 
said:  "Ted, I an1 going to tell you something, and if you cut up  they 
will all know I told you, and if you cut up  I will kill you." Later 
defendant asked Knight for a drink out of his bottle, and soon thereafter 
for another, and as defendant reaclled for the bottle Knight made w 
nlurderoue assault oil him, thrcn him to the floor. sat upon him. wid : "1 
\\-ill kill him," and cut him with a penknife, once, on tllr ileck from behind 
the ear to the throat. and also on the arm, and again on the back of his 
head with something blunt, and desisted only when pulled off by thobe 
standing around, ~i-110 begged him to quit cutting defendant and took the 
knife away from him. The cut on the neck and throat barely missed the 
jugular vein, and the cuts bled profusely. -1s defendant was ri~alking 
and being helped to a car to go to a doctor, Knight struck him twice 
with his fist, then got in the car with defendant and made him drive. 
They went to Xorlina, where defendant inquired of a S e g r o  boy as to 
the doctor's residence. Knight sa id :  "I don't think you are trying to 
find no doctor, but trying to get a \\-arrant; if you don't carry me back 
to the service station I nil1 finish cutting  you^ damned head off." They 
went back to the station and Knight made defendant get out of the car. 
H e  then asked someone to take defendant to a hospital. Defendant 
replied: "Dick, I don't want to go to a hospital, I n-ant to get a doctor 
to come here." Finally, Knight got "Chicken" Davis to drive the car 
and told him to carry defendant to a hospital "before he finished cutting 
the s. o. b." Defendant again protested going to the hospital. Davis 
drove the car and at dcfcnclant's direction stopped at the home of a 



148 I N  T H E  SUPREME COURT.  [ d l : !  

Kegro named Alston, about one-tenth of a mile away, where defendant 
tried to borrow a shotgun, telling A s t o n  he had "a little row down a t  the 
service station and was afraid they might come back." Failing to get 
a gun there, defendant directed Dar i s  to dr i re  to the hoine of E d  Good- 
man, where he formerly lired, and, finding no one at lio~ne, defendant 
~ w n t  in and securcd a gun a i d  "for fear tli13y might be arrested if they 
 rent to a liospital," drove back to the filling btation because, as defendant 
said : "I had nowhere else to go." On arriving a t  the filling station, 
defendant asked as to the whereabouts of Knight, and, upon being told 
he had gone, defendant started to his cabin in which he lived. On the 
way he met Whitt  and stopped to talk mith him about getting a doctor. 
H e  was then in a very weakened condition from the loss of blood and 
his clothes were saturated with blood. H e  stepped aside for private 
purposes. While he was standing near, the back door to the kitchen, 
or shed to the filling station, "flew open" and Joe  Brovn,  who was in 
the station, said to Knight :  "Dick, don't go out there. 'Ted is out there 
with a shotgun," and Knight replied: "Damn the s. o. b., I am not 
scared of him." Thereupon,  defendant said to Knight, ,rho was coming 
out of the door a i d  down the steps: "Dick, don't you come out here! 
1)on't come out here! I f  you do I r i l l  shoot you." -1s Iinight 
made the nest  step, about five and one-half yards away, defendant shot 
him. Defendant testified: "I shot him because he was advancing on - 
me, had cut me with a knife, and threatened to kill me, and a man 
advanchg on me like that." "I did not tlcliberately sssassinate him 
because he cut me. I did not shoot him when he did not know I was 
there lsecause I told him not to come out there. I did not know they 
had taken the knife a v a y  from him." Knight was about 20 years old. 
and  wigl lied about 200 pounds, and was nearly 6 feet tall. The defend- 
ant mas 34 years old, a i d  neighed around 140 or 150 pounds. 

At  the close of all the eridence, and in the presence o f  the jury, the 
court, a t  the request of tllc solicitor for  the State, stated : "I shall tell 
the jury if they beliere tlie defendant'i own evidence they will convict 
him of murder in the second degree, and n-hetlier he killed the deceased 
v i t h  premeditation and deliberation will be a matter for the jury to pass 
on, and of which I can have no opinion." Defendant excepted. There- 
npon, the solicitor, through the court, announced that  the State woultl 
not ask for a verdict of murder in the first degree. - 

Then couilsel for  defendant, after preserring esceptions, declined to 
argue the case. Exception is taken hy defendant to sevcwd portions of 
the charge, tlie principal one of which is as follon-s : "And I charge you, 
gentlemen, positively, that  what occurred ill the early part  of the night 
cannot be used here by him on his plea of .elf-defense; it has nothing 
to do mith the caw, and I charge you, gentlemen, that  upon his own 
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evidence, that  if the killing occurred as he himself swears it did, that  he 
is guilty of murder in the second degree, and it would be your duty to 
return a verdict accordingly." 

This instruction deprived the defendant of a substantial right to 
n hich he was entitled on his plea of self-defense. 

Murder in the second degree is the unlawful killing of a human being 
with malice, but without premeditation and deliberation. 

Manslauglltcr is the unlawful killing of a human being without malice 
and without premeditation and deliberation. S. v. Baldwin,  152 PIT. C., 
822, 68 S. E., 148. 

The intentional killing of a human being with a deadly weapon im- 
plies nialice and, if nothing else appears, constitutes murder in the 
second degree. When this implication is raised by an admission or 
proof of the fact of the killing, the burden is on the defendant to show 
to the satisfaction of the jury facts and circumstances sufficient to 
excuse the homicide or to reduce i t  to manslaughter. S. c. Capps,  134 
S. C., 622, 46 S. E., 730; S. v. Quick, 150 N. C., 820, 64 S. E., 168; 
S. c. Gregory, 203 N. C., 528, 166 S. E., 387. 

The plea of self-defense or excusable homicide rests upon necessity, 
real or apparent. I n  S. v. ;llarshall, 208 S. C., 127, 179 S. E., 427, the 
principle is clearly stated: "The decisions are to this effect: 

"1. That  one may kill in defense of himself . . . when necessary 
to prevent death or great bodily harm. S. I ? .  Gray ,  162 S. C., 608, 77 
S. E., 833. 

"2. Tliat one may kill in defense of himself . , . when not 
actually necessary to prevent death or great bodily harm, if he believes 
it to he neceqsary and has a reasonable ground for the belief. S. T .  

I l a r r e f f ,  132 N. C., 1007, 43 S. E., F32. 
"3. That  the reasonableness of this belief or apprehension must be 

judged by the facts and circumstances as they appeared to the party 
charged a t  the time of the killing. S. I - ,  ~ l n c l z z r ~ e 1 1 ,  162 S. (1.) 683, 78 
S. E., 316. 

"4. That  the jury and not the party charged is to determine the 
~~asonab leness  of the belief or apprehension upon which he acted. S. z.. 
-I7ccah, 88 X. C., 618." 
In S. c. Barret t ,  supra, it  is s tated:  "The defendant's conduct must 

be judged by the facts and circumstances as they appeared to him at the 
time he committed the act, and it should be ascertained by the jury, 
under e d e n c e  and proper instructions of the court, whether he had a 
reasonable apprellension that  he was about to lose his life or to receive 
enormous bodily harm. The reasonableness of his apprellension must 
aln-ays be for the jury, and not the defendant, to paqs upon, but the jury 
must form its conclusion from the facts and circumstances as they 
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appe:lred to  the  clefelidant a t  the t ime he corlimitted the alleged crilninal 
act. I f  his adversary does anything which is calculatcll to cscite i n  his 
mind,  while i n  the cscrcise of o rd inary  firmness. n r ~ a \ o n n b l e  npprc- 
heasion t h a t  he is about t o  assault h i m  antl to  takc hi5 life o r  to  inflict 
g rea t  bodily liarrn, i t  n ould seem t h a t  the l aw should l ~ e l m i t  llinl to act 
i n  obedience to  the  na tura l  impulse of self-preserrntion ant1 to  defrlid 
himself againct \ \ha t  he supposes to  be a threatened attack, c w n  tliongh 
i t  tu rns  out a f t c r ~ a r c l s  t h a t  lie n7as mis taken ;  pro1 idcd, a lvays ,  the jur: 
findq tha t  liis appl*ehciiiioii n:ls a reasonable one, ant1 t l ~ a t  he  acted wit11 
ortliiiary firmness." 

I n  A'. 7,. I I l ~ r i n ~ ,  1 3 s  S. C., 668, 50 S .  X., 763, i t  is said : " I t  has  been 
established i n  this  S ta te  by several well c o l ~ d d e r e d  dccisioiis tliat whcrc. 
a 1ria11 i i  without faul t ,  and a murderous aqsault is 111a.l~ up011 him, a n  
assault n i t l i  intent  to  kill, lie is not required to rctre:ri, but  may  stand 
his grol~iicl, a1id if 2 1 ~  kills llih assailant and i t  ib necessary to <lo qo to 
save liis life or protect l ~ i s  person f r o m  grca t  bodily liarrlr. i t  is excusable 
homicide, and v-ill bc so licld, the  i i e c e 4 t y ,  real o r  :~pparcn t ,  to  bc 
determined by tlie j u l g  on the  facts  a? they reasonably appcmctl to  
tl~ciii." k v .  r . 7'/ /ortriutz ,  211 X .  C'., 413. 

I n  A'. 1 % .  ( ' 0 . 1 ,  153 ,U. C., 63S, 69 S. E., 410, i t  \ \ a s  s a d :  " I n  order t o  
make good the  plea of self-defense, t h e  force used mus t  be exerted ill 
good f a i t h  to  prel  en t  the tlircatened in jury ,  and  must  not he exeesiirc 
o r  disproportionate to  tlie force i t  is intended to repel, hut  the  quest ioi~ 
of e x c e 4 ~ e  force was t o  he determined 1)g the  jury." S. P. I ? o b i n ~ o t ~ .  
IS8 S. C., 785 ,  125 S. E., 617. 

I f  cxccqsire force or  nniiecessary violence is used, the  ~lefent lant  wol~ltl  
be gui l ty  of manslaughter  a t  least. S. 1 ' .  G l e n n ,  198 S. C., SO, 1Xl 
S. E., 663 ; S. r l .  Con., s u p r n .  

xo'rcy. "The legal provocation nliicli  TI ill reduce murcler i n  t ie seeold dt, 
mus t  be more tlian words;  as laiiguage, Lon rver abns i re ,  ~ ~ e i t l i e r  escu.c3. 
nor  mit igatrs  tlic killiiig, ailtl the l a y  doe< not recognize circunistanecs 
as  n legal prorocation ~ \ l ~ i c l i  i n  t l i e r r i ~ c l ~ e s  do iiot a n ~ o m t  to a n  actual  
o r  tlireatrnetl assault." A'. I.. R ~ t t a o t t ,  l b 3  N. C., 795, 11 1 S. E., 860. 

In ,C. 1 , .  llurc{gh, 135 S. C., 663, 50 S. E.. 700, the  ( 'cur t  said : "It is 
contended by tlie S t a t e  tha t  the fac t  tha t  the dcfcntlxnt 1,rocnred a pi-tul 
on tlic nlorlii11g of tlie l~onl icidc is to  be taken :IS c o n c l u s i ~ c ~  e\,itlencc> 
on the par t  of tlic tlef'cwlant to un la~vfu l ly  use the 1)istol if a n  emergelie> 
aro,e, antl tha t  he  11 as  ill f au l t  i n  rnter ing into a c.oinb:~t nit11 a deadly 
weapon. T h i \  ~voult l  proha1)ly be a legitimate a rg l~nlcx t  I ~ u t  fo r  the fact  
that  tllc testimony dihrloied tliat t l i ~  t l ( w a w 1  tlirc3atcilctl t o  kill tliv 
tlefrncla~lt;  t l ~ a t  11t. toltl tlrc, clcf(wtlailt', \\if'(> to tell h im .o. a ~ i d  ill vie\\ 
of tlic fn r t  tlint tllcrc' n:rs n great  i l i*l~ari ty  i n  tllc iize i~n t l  i t r cng th  of 
the t \ \ o  111('11. it ~ O C "  not follow necc*yarily tha t  t l r ~  dcfcnt1ant'- purpose 
11 as to do morcL tlran d e f ~ ~ i d  l i imvlf ."  
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A\pplying tliese principles, there is sufficient e ~ i d e n c e  to  be submitted 
to the ju ry  on defendant's plea of self-defense. T h e  quest iol~s as to 
n h e t h e r  the defendant, under  the facts  and  circun~stances as  they existed 
and appeared to h i m  a t  the  t ime of the  killing, acted i n  good fa i th  and 
with reasonable firmness, had  reasonable ground to believe, a d  did 
believe. tha t  the deceased intended to take his  life or to  do 11im great  
bodily harm,  and as  to whether the defendant  used n o  more force thaii 
was necessary, v e r e  for  the  con~idcra t io i i  of and  d r t e r n ~ i n a t i o n  hy tile 
,jury. under  appropriate  i n s t r i d o n s  of the court.  

T h e  fai lure  of the court to submit  the questions of justification and 
mit igat ion to the j u r y  under  a p p r o l ~ r i a t e  instructions is e r ror  fo r  which 
the defendant  is mt i t l ed  to  a neJv trial,  and i t  is co ordered. 

X e w  trial.  

C H A R L I E  LEI",,EONARD V. THE P A C I F I C  MUTUAL L I F E  I N S U R A S C E  
COMPANY O F  CALIFORNIA.  

(Filed 13 Octol)er, 1037. ) 

1. Trial 5 2 2 b  
Upon motion to nonsuit, all the ericlence tending to support plaintiff's 

cam? of action is to be considered in the light most farorable to him, and 
he is entitled to erery reasonable intendment thereon and every reason- 
able inference therefrom. 

2. Insurance § 34a-Definition of total disability. 
Total disability, within the meaning of a disability clause in a life insur- 

ance policy, is such disability a s  prevents insured from performing with 
reasonable continuity the reasonable and essential duties of his usual 
employment, or of any other occupation which he is reasonably qualified 
physically nnd mentnlly to pursue, under all the circumstances, and the 
ability to do odd jobs of a compar:ltively trifling nature does not preclude 
recovery. 

3. Evidence 8 4 0 -  
Nonexpert witnesses with know1edg.e of insured may give opinion testi- 

mony a s  to insured's ability to engage in work, in  an action on a dis- 
nhility clause in a life insurance policy. 

4. Evidence § 49- 
Under the facts and circumstances of this case, nonexpert opinion evi- 

dence a s  to insured's ability to engage in work held not to impinge rule 
that witnesses may not give opinion on the exact question presented for 
the jury's determination. 

5. Appeal and  Error 5 39d- 
The admission of certain testimony over objection cannot be held preju- 

dicial when other testimony of like effect is admitted without objection. 
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6. Insurance s 34a-Evidence that insured was near-sighted held compe- 
tent to show inability to pursue other occupations. 

Insl~rctl. :i farmer, i~~stitutecl this action on n t1is:ll)ility clause in n 
policy of i~iswnncc oil his life. IIc.ltl: ISritlencv t11:lt i~~snrcvl was Iic:lr- 
sightctl is compctc~lt for tlw pnrposc of showing that 1 1 ~  cwdtl not within 
:I  rc:~sol~al~lc  timcl eqnil, lli~nself to pl~rsuc any other occupation requiring 
good cyesight, and s w l ~  clritltmcr need not he supl~ortcd by allegntio~i in 
t 1 1 ~  p l r : ~ t l i ~ ~ g  or 11roof of c.l:~ini. si~lcv suc-11 f;ic2t is not rc,lictl 011 as :I c:~lisc> 
of disability. 

5 .  Insurance § %-Statement of court, w1it.n takcn with subsequent cor- 
rect instructions, held not prejudicial to insurer. 

I11 this action on n disnljility clnnse in :I life iilsnr:~~ice policy, :I juror, 
ill r c s ~ o ~ ~ s c ~  to nu i ~ ~ q l i i r g  from the court, stated he ~uitlcrstootl from thc 
i11strnc.tio11s tll:~t ~ I ~ S I I I ' ( ~ ~  \ro111d I)(> disnl~lwl if he co1111l not ~ c r f o r m  tl lc ,  

I\ orl; of Ilis u w a l  oc~cnp:~ t io~~,  l'hc c80iirt stated that this W:IS ssubst ;~~~- 
ti:rlly c o r r c ~ ~ t .  I)nt tlic c30nrt tl~c,n charget1 the jnry c~)rrc,rtly on this asptct 
of the c:rst,. RrTd: Sot  error. 

A b r ~ . u ,  by d e f e ~ i d a l ~ t  f rom Frizzcl lc ,  J. ,  and a ju ry ,  a t  - \pr i l  T c m .  
1037, of K.\slr. N o  error .  

T h i s  is all action hronglit by plaintiff to recor r r  of tlie tlt~fciidant w 
certain sum of money allcgetl to  1)c due h im f rom defenflant  in  r iolat ion 
of its contract \\it11 plaintiff. T h e  defendant denied liability. 

Tlic plaintiff was tlic 1loldt.r of a life and disability policy of iii5lir- 
ancc, S o .  557714, i n  the t l c f e ~ i d a ~ l t  company, dated 23  Oetobrr,  1924. 
This  insurance policy contained total and  perlnanent t l~sab i l i ty  I~cncfitq, 
w h i c l ~  said total and  permanent  disability bcnefits v v r e  substantially 
i n  tlic ~ i s u a l  form, a d  provided that ,  s l~ould  tlie insured, beforc the anni-  
\.ersary of the  policy ncarcst tlie (late on n hich the  iiisu .ed sliould a t t a in  
tlic age of 60 years, and while policy is i n  ful l  force ,ind no prcniiui~r 
tllercon i n  default.  become p e n ~ ~ n n e n t l y  and  totally tlii.ahled a. tlcfinctl 
by the policy, the  company, iub j rc t  to  tlie conditions ;et fort11 in wit1 
policy. will 11 a i l  c the payment of all fu ture  p r c n ~ i ~ ~ i i i s  and 1 ) ~  t l ~ c  
i n s u r d  a moiitlilv income of $30.00, rtc2. 

acc~idental bodily in jury  or disease ~ v l ~ i c l i  totally aiid ~ ~ c r m a ~ w i i t l y  !~ro-  

p t i o n  or p ~ ~ d c s r i o l i  fo r  \vagtls, cwn~l)cnsation, or 1)rofit; or r 3 )  11i .~-  
ability c a ~ ~ s c t l  by accitlcntal l~odi ly  i l i j u ~ - y  or disease ~v11icl1 totally ~ > I Y > -  
ren t s  tlic ins l~rcd  fro111 performing a n y  work or  engagin; ill a n y  occlipa- 
tion or profcssio~l fo r  nagcxs, roll~pcwsntiol~. or p ~ o f i t ,  a i d  w11irl1 -11all 
l lare  totally and continuously .o prercntetl  rlle insured for not IP.S than 
ninety ( 0 0 )  (lays irnlnetliatcly p~*ecccling the tlatc of ~ w c i p t  of tine 
~ v r i t t c n  proof thereof." 
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The plaintiff made demand and filed proofs on or about 12 June,  
1934, upon forms furnished by defendant for total and permanent dis- 
ability, in accordance with the terms of the policy. This the defendant 
;~dniitted, hut denied liability on the groiind that plaintiff had not 
yufferetl total ant1 permanent disability, ac~ordi i ig  to the prorisions 
of the policy. I t  was admitted hy the c!~fcntlant tlint tlic premiun~k 
had been paid on the policy for about 1 0  years prior to this action. 
The plaintiff offered in evidence the policy. 

The tectimony of plaintiff mas to the effect that  he n a s  reared on n 
farm and engaged in farming, and did nothing eke, and had no o t h c ~  
kind of business. I n  January ,  1934, he suffered a soreness in hi. 
&odder,  thigh, and hands. This soreness was coming on two years 
before January ,  1934. H e  got so, about 18 January ,  1934, that lie could 
not vork  a t  all. I I e  was nervous, could not eat well, and had an inflam- 
mation of the genital organs. H e  could not sleep a t  night and his hand. 
were affected. H i s  heart ran  too fast on exertion. I I r  went to Pa rk  
View Hospital in Rocky Zlfount, S. C., about 21 January,  1934. Hc 
u a s  there exanlined by Dr .  C. T.  Smith, who prescribed medicine. A i t  
that time lie may in a very distressing condition and suffering very 
11iuch. II is  weight in 1933 and 1934 was 156 to 164 pounds. n'llen he 
went to Dr.  Smith lie weighed 150 pounds. &It  the time of tlic trial of 
this c a u x  11e neighed 137 pound;. Dr.  Smith proiloullced his disease 
a i  neurasthenia. I Ie  suffered from intligestion. I Ie  has not been able 
to do any work since about the middle of January ,  1934. Allong after 
.January, 1934, and as he fe1t.a little better, he tried iron1 time to timcn 
to work, but found that  he had to, on account of his coidition, give 111) 

all work. ITc had charge of his iuotl~er's farm prior to 1034. ,\ftei. 
his disability on 1S January,  1934, he had to turn  the farm over to hi< 
brother, Clyde Leonard, and he has been unablc to do ally work except 
the little things he had tried to do and failed since that time. T11c 
plaintiff has not been able to earn ally amount of money from his ow11 
la1)or since January ,  1984, and lie has no income from any wurce exccpt 
what comes from his mother's farm. 

Dr.  C. T. Smith, a witness for  the plaintiff and who is ntln~itteil to be 
an expert, testified and gare  the history of his examination of the plain- 
tiff, and stated that  in his opinion Mr.  Cl~ar l ie  Lee Leomrtl, when 
examined by him in 1934, was not able to carry on with reasonable con- 
tinuity the essential duties of a farmer. 

Dr .  ,I. L. Daughtridge, who was also adniitted to be a medical expert, 
gave as his opinion that  the plaintiff could not follow with reasonable 
continuity the essential duties of a farmer. 

The plaintiff was corrobo~~ated as to hiq condition by many nitnesws. 
Tlie prel in~inary particulars of total disability to defclidaiit, filcd 

9 July,  1934, was introduced by 1)laintiff and was not objected to by 



tlefentfaiit. The material qnc~tioii  and min.cr ncre  : ,Wave you been 
totally disabled and contin~iously prevented from perforniing any work 
or engaging in any occupation or profcqiion for nragcs. twnpcnsation. or 
profit? I f  w ,  on v h a t  date did such disability bcgii: 1'3 January ,  
1 .  ,\r(a , ~ o u  ..till so diiablcd ? yes." 

Tlie statcrr~cwt of plaintiff's attending physician, Dr.  C. T.  Smith, to 
tlefeiltlant, filed 11 July,  1934, was introdured in evidcim by the plain- 
tiff. This n a s  not objected to by defentlant. The quc~tioils  and anzwers 
mere : "Has he been totally disabled aild continuously prevented froin 
performing any work or engagiiig in any occupation or profession for 
wages, con~pensntion, or profit? Unahle to farm. I f  ~ o ,  on what date 
did such disability begin? 21 January ,  1934. I s  he still so disabled? 
Ye<. I f  he is now continuously totally disabled, d l  s11c.h disability, 
in your ~pinio i i ,  be permanent? . . ." 

The issncs submitted to the jury. and their answerh thereto, were as 
follows : 

"1. nid the l)laintiff, on or about 1S January ,  1034 become totallj 
and permanently disabled, and has hc since tha t  tinle rc,~llaiiled so, so 
that  lie was and is totally and permanently prevented from performing 
any work or engaging in any occupation or profession for n ages, coin- 
pensation, or profit, as alleged in the coniplaiiit? ,111s. : 'Ye...' 

"2. K h a t  amount, if any, is tlw plaintif  entitled t o  ~ ~ c c o ~ e r  of thc~ 
defendant ? ,Ins. : '$1,275.23.' " 

The court below rendered judgment on the verdict. The defendant 
made numerous esceptions and assignments of error and appealed to the 
Supreme Court. The  material ones will be considered in the opinion. 

CLARKSON, J. Thc defendant introduced no cvicle~lcc ant1 a t  the clohc 
of plaintiff's cvidence niatle a nlotion in tlic court bclov For judgment as 
in case of nonsuit. Tlie court below overruled tlic niotion, and in this 
we call sce no error. Tllc cvitlence wliicll rnakes for plaintiff's claim, 
or tends to support his cause of action, is to be taken in its most favor- 
able light for the plaintiff, and he is entitled to the heliefit of every 
reasoiiable intendent upon the eridcnce, and ercry reascmable inference 
to be drawn therefrom. 

I n  Ilull~rck v. Ins. Co. ,  200 S. C'., 612, B r o g d e n ,  .I., after citing many 
authorities, saps, a t  p. 646 : '(The reasoning of the opinions seems to 
indicate tliat engaging in a gainful occupation is the ability of the 
insured to work x i t h  reasonable continuity in  his usual occupation, or 
in sucli an orcupation as lie i.. qiialifiecl phgsically and inentally, under 
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all the circumstances, to perform substantially tlie reasonable and essen- 
tial duties incident thereto. Hence,  the ability to do odd jobs of corn- 
p u a t i v e l  trifling na ture  does not preclude recorery. Fur thermore ,  our  
decisions, and  the  decisions of courts gcnerallg, have establislled the 
principle tha t  thc  jury, under  proper instructions f rom the t r ia l  judge, 
must determine whether the  insured ha5 -ufferetl such total d i s a l d i t y  
as  to render it  'impossible to follow a gainful  occupation.' " 

T h e  court below, i n  i ts  charge. quoted the a b o w  escerpt  f r o m  the 
Rztlltrck cnsc, suprn,  whicli has  been m a n y  times appl.oved by this Court.  
Xisskellcy z'. IHS. Co., 205 N. C., 496 (506-7) ; flmiflr 1.. Alsaicmncc 
.?ociefy, 205 N. C., 367;  F o r e  I - .  ~ l s s u r n n c e  Socicfy, 209 5. C.. 545:  
Rlnnkenship 1%. ilssztrnnce Societ?/, 210 K. C., 471. 

T h i s  case was before this Court-Leonnrd 1.. Ins .  C'o., 209 N. C., 523. 
,s'c.hencX., .T., ~ v r i t i n g  tlie opinion f o r  tlie Court,  said, a t  1). 524 : "The 
plaintiff introduced Iiis evidence and a t  the conclusion thereof the de- 
fendant  nloved to dismiss the  action and  for  judgment as  of nonsuit,  
which motion was allowed, and f rom judgnient entered accordingly the 
plaintiff appealed, assigning errors. . . . T h e  sole question prc- 
.entecl by this appeal  is whether the  plaintiff's evidence was sl~fficient to  
be submitted to  the jury upon the question of his pernlanent total dis- 
ability as  defined i n  the policy." 

T h e  facts  a r e  therein qet fo r th  s imilar  to those i n  the p r e w l t  case. 
This  Cour t  rc!rc~secl tlie judgl i~ent  of nonsuit,  c i t ing the l? ir l /~/cl~ tns r .  
w p r a ,  and other  cases. 

T e  think it  was conlpetent to  admi t  opinion evidence of ilonexpert 
uitnesses to testify as to the abi l i ty  of plaintiff' to  engage i n  norlr.  

I n  Rel le r  1 , .  Fnrni trrrc  Po.,  199 IZ'. (I., 413 (117) ,  i t  is s a i d :  "The 
testimony of these witnesses did not in\olve a question of science or a 
c.onclusion to be drawn f r o m  a ligpothetical statement of fac t s ;  i t  was 
chlicited as  a mat te r  n i t h i n  their  persolla1 kllonledge, rspcrience. and 
observation. T h e  esception to the general rule t h a t  witnesses cannot 
cspress a n  opiliioi~ is not confined to the evitlcnce of experts testifying on 
subjects requir ing special kno~vledgc., skill, or l ea rn ing ;  i t  includes the 
evidence of common observers testifying to the results of their  observa- 
tion. Britt r s .  I?. R., 146 S. C., 3 7 ;  LIIrrrslzall z.. T ~ l e p h o n c  Co., 181  
S. C., 292." firrlluck c. I n s .  C'o., suprn,  pp. 646-7. 

On the facts  a d  circumstances of this case. we do not th ink  the 
clvidence complained of by  defendant is of such a na ture  t h a t  impinged 
the rule  that  i t  was the exact question for  the j u r y  to determine, a t  least 
i t  was not prejudicial,  as  there v a s  other evitlence of like effect to which 
no objection Tvas made  by defendant. 

T h e  evidence of plaintiff which defendant objected to, as to the near-  
sightedness of plaintiff, we th ink  was compctcl~t  under  the facts  and 
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rirc~imstnnces of the case. This was admitted by the court, for the pur- 
pose of $honing thnt the plaintiff could not within a reasonable tilnca 
equip himself to be a bookkccpcr, conduct a store, or do anything else 
that req11ired good eyesight; that  tlie fact that the plaintiff was aear-  
sighted was 1liido111)tedly in the contemplation of thc p ~ r t i c s  a t  the timc 
the policy sued on was csccutctl aiid dclircrrd. I t  waG; wholly nnneceq- 
far. to refer to the mar-sightctlncv of the plaintiff in his proof of c l a i~n ,  
in his specifications of difability, or any~vhere rlsc except in his evidcncc. 
1Ic n-as not required to allege this, <inre his near-sightedness was not 
relied upon as the cauw of hi5 disability, but merely to s h o ~ .  that he 
could not equip himself to follow some other suitable occupation. The  
11cnr-sightcdncqs of tlie plaintiff did not tend to est i te  .v~npathy 01. 
awaken prejudice. cawal  look a t  the plaintiff, 110 doubt, at the tilnr 
the policy was issurd, or at the time of the trial, n.o~~lt l  disrloqc the fact 
that  he was iwar-sighted. 

The court cl~argcd with care the law applicahlc to the facta, niiil 
fully coniplicd with ('. S., 564. There appears in the 1.ecori1 the follow- 
ing:  '((I?+- thr  co11l.t) I s  there any further instruction that yon gcntlc- 
n ~ e n  desire on ally aspect of the r a w ?  Mr.  Marvin Robhills, one of thc 
jurors, replitd as follows : 'We ulitlerstood in your charge that if in 0x11. 

opinion the plaintiff waq not able to carry on the farm duties \\ hich 110 

hati 1)rcli accustomed to carry on that  he n ould be conaidered disabled. 
but that  in thc last analysis we were to interpret this contract as nt, 

.aw it. I s  that correct ?' ( B y  the court) T c l l ,  subslalltially.' " Tlir 
t l~fendant  contelitls that this was error. but the collrt below went fu r t l~e r ,  
: ~ n d  c-harged thc jury correctly as fo l lo~is  : "I ii lqtn~ctrd you, I think, 
that if yon should lw satisfied from the cl~itlclicc, a l~ t l  by itq greatci. 
ncliglit, that  thc plaintiff had become tlisablctl to such 711 extriit that 1 1 1 3  

c.oultl not carry 011 his farrr~ilig pursuit nit11 reasonablv continliity, per- 
folming the usual and ordinary duties incident thereto, or if you shol~ld 
]lot so find. but should find that  the plaintiff if tiifahled so that  he conltl 
not engage in sonic similar work, or solnc work for wl11cl1 he n as phr--i- 
(.ally and n~ciltally qualified u ~ l d r r  all the circunistaiwes, and pursue it 
with reasonable continuity. earning for h in l~r l f  wages, profit, or compcii- 
.ation bearing some reasonable proportion to the earnings he earned in 
his formcr occupation, that nould constitute a total diqability within 
the meaning of tlic policy and witliin tlw m ~ a n i n g  of thr  law of t h ~  
S t a t r ;  that  tlic mcre fact that  the plaintiff could perform some odd j o b  
of a trifling or inronsequcntial iiatllre, e i t l ~ c ~  in the occupation of farnl- 
iilg or some other occupation for which he was qualified lnrntally ant1 
physically, would not prcclutle a recovery. Does that  nake any clearcr 
the statements of lam applicable? . . . The only question iiivolvcd 
in this action i.: whrthcr or not thr  plaintiff was totally disabled, perma- 
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liently ant1 totally disabled, w i t l h ~  the period f r o ~ l i  2 5  q J ~ m c ,  1934. t o  
t l ~ c  t r i a l  of this action, i n  the amount  inrolrecl, whicli T told you ,vcstcr- 
clay under  the  s t ipulat ion between the  parties is the bnlefit piw~itlctl  for ,  
or $30.00 per  month,  and tlic preniiums which I iaw heen paid l ) , ~  thc. 
l ~ l n i ~ ~ t i f f  on the policy from the period beginning oil 25 ,Ju11c, 1034, to tlic~ 
present time." 

On the n.liole t r ia l .  11-e i r e  no prcjudieial or r r w r i i b l c  cr1.01.. 
X o  error .  

MRS. S,ISSII~C L)RAPI':R PETTY V. THE PACIFIC  JIUTL'Al, LIFE 
ISSUIIASCE COJIPAXP O F  CAT~IFORNIA. 

(Filed 13 October, 1937. ) 

1. Insurance a 3 l b S t a t e m e n t s  of fact in  application a r e  material a s  
mitttcl' of lam. 

A statement in an application for rein~tnteincnt of an il~s~irmice policy 
that applicmlt, in the sear  previons, had not 1i:1d nny injnr j ,  sickness. 
or ailment of any lii~ld, and had not required the services of a physician, 
being n statcnient of fact within the knowledge of applicant, is n mat('- 
rial representation as n matter of law. C. S., 6280. 

3. Insurance f$ 31a-C. S., 0460, does not apply t o  reinstatement without 
meclical examination of policy issued after medical examination. 

The policy in snit was issued for less than $5,000 after medical exnminn- 
tion of insnred. After it  had lapsed for nonp:~yment of premiums, i t  was 
reinstntcd on written application of insured witliont a medical exnminn- 
tion. IZcltl: Although the policy was reinstated without n medical esami- 
nation, t l ~ c  originit1 policy n . 3 ~  issued after mrxlical cs:lmination, and 
C. S., 6-160, has no nppliention, and insurer is not required to show fmntl, 
but is entitled to cancelliltion of the policy upon :I sllowing of material 
misrepresentations in the application for reinstntement. 

3. Insurance § 3 3 -  
The reinstntement of a policy of insurance in accordance with its terms 

has the effect of continning in force the original contract, and does not 
constitute a new contract. 

4. Same- 
Where a policy of in\urnnc.e reqnirw n written ilpplication as a condi- 

tion precedent to reinstatement, a false statement therein. ~ h i c l i  is  matt,- 
rial as  a matter of law, prevents the reinstatrmt~nt ihwecl in reliance on 
the application from being effectire in lam. 

CLARKSOS, SCHEKCK, and DEVIN, JJ., dissent. 

APPEAL by plaintiff f r o m  C m d y ,  J., a t  March  Terin, 1037, of Vasc .~ .  
-111 action to recoTer on policy of insurnucc. 
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This cause came to this Court on fornier appeal by defendant from 
jutlglnent on the pleadings, and iq reported in "0 1;. C., 500. Tlic 
pertinent allegatious of the answer are there set forth. The judglnrnt 
n-as reversed and the case was sent back for submission to tlic jury on 
issues raised. 

Thc  parties agrrc tliat on 21 Dcccnlber, 1032, the clel'cnclant issued t u  
I r a  3loody Petty, husband of the plfiiatiff, a certain policy of insurance. 
for $2,000, in vliich the plailitiff iq liallictl as beneficiary; that tlic 
insurcd died 10 Octobcr, 1035; a d  that  prenliun~s had been paid up  to 
and including the period in nliicli the death of the ilisurecl occurred. 

The defendant. Iio~vewr. nleads as a tlefeme a d  offerld m-idcncc telitl- , . 
ilig to show that  tlic insured failed to pay the premium due on 2 1  Junc~,  
1935, or within thirty clays thereafter, and that in accordance with the 
provisions of tlie policy same lapsed for n o u p a p e n t  of prcniiums; tliat 
follo~ving the lapsing of the policy the insured applied to the dcfenrlant 
for reinstatenicnt of said policy under the prorisions t l~ t~ r ro f ,  \\-it11 
reference to reinstatenlent or restoration; that ill coniicctioli n it11 such 
requeht, and in accordance with tlie prorisions of said policy, and for 
the pu rposcof  procuring a reinstatement of said lapsed policy, the 
insurcd signed and delivered to the d e f e n h i t  a certificate of health, - 
upon the basis of which, and relying thereon, the defendant, on 20 July .  
1955, reinstated the policy and accepted from the ins1 red anuual pre- 
n ~ i u m  paymelit; and that in the certificate of health the insurctl, in 
response to the question: ((Are you now in good health?" ans\vercd : 
"Yes"; and in response to the question: "Hare  you during tlie past veal' 
had any injury, sickaeqs, or ailnwnt of any kind, or recj~iired the scrvicck 
of :l physician or any other practitioner? ( I f  so, give full particulars)," 
answered "So." The certificatc colitainetl, among other thing-, thia 
further statenleiit: "I hereby declare that  the foregoing statenleuti and 
certifications are made by nie as a consitlei-ation for tlie acceptance b j  
the company of the premiums now in  default and for the reinstatement 
of the above nunibered policy as of tlie tlucl date of this premium, and 
are complete, true, and correct-and I ulltlerstalid that  the cSompany, 
believing the same to be such, will rely and act on them." 

Defendant further alleged and offered evidence tending to shox that  
tlie answer to the first question was ~ ~ n t r u e  in that  tlie insurcd mas liot 
a t  such time in good health, but, on tlkc contrary, had an ulcer of the 
stomach and other ailmentq, of ~vliicli condition the insured had prp- 
viously been in fo rn~ed ;  that  the answer to tlie second question was untrue 
in  that  tlie insured had consulted Dr .  Ruf in  a t  Duke lIospital in tlie 
month of October, 1031, eight months prior to the claw of the liealtli 
certificate; that  the doctor had diagnosed hi? case as dnoc\enal ulcer and 
had told the insured that 11c had such ulcer ant1 gave liinl ii~struc~tions a- 
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to diet and for the ulcer; tliat the ininred n-as taken to 
D i k e  Hospital in September, 1933, just sixty d a y s a f t e r  the health 
certificate had been signed and policy I-einstated, for treatnlent aud 
operation for duodenal ulcer; that in.ured was there ol~erated on for 
ulcer, am1 tliat he died following thii  operation. I t  is not controwrted 
that the original policy was issued after medical examination, nor that  
the reinstatement x a s  made n-itliout further medical examination. 

Tlle plaintiff tendered the follou iag  issue: "Did the insured. I r a  11. 
Petty, procure the reinqtatement of the policy 1111on his life by false 
and fraudulent statements, as alleged in the answer ?" The court refused 
to submit the issue, and plaintiff esccpted. Thercul)on, the court snb- 
mitted the following issues : 

"1. Did the insured, I r a  31. Petty, in tlie ccrtificatc of llcalth signrtl 
by him in coniiection with his applicatioi~ for reinstatement of his policy 
under date of 26 July,  1936. represent that he mas a t  the time of mak- 
ing such certificate in good health? 

"2. I f  PO, wa* such representatioii unt rue?  
"3. Did the said insured, in said certificate of health, represent that 

during the year previous thereto he had not had any injury, sickness. 
or ailment of any kind. or required tlir berviccs of a physician or any 
other practitioner ? 

"4. I f  so, was iuch reprc+mtation unt rue?  
( '3.  \That amount. if any, iq the plaintiff entitled to lworer  of the 

defendan[ '" 
By con~ent .  tlie court answered the first a d  third issues "Pw," and 

the jury ansnered the second "No." and the fourth "Yes." 
From judgnlcnt on the rcrdict, tlic pIaintiff a p p a l c ~ l  to thc Supren~t.  

Court, and assigned error. 

.I. P. cfi S. V. Zollicoficr for plniniil'f, u p p e l l n ~ ~ t .  
J .  M. Rro~rghton onrl IT7 .  H .  Y o ~ b o r o ~ i g h  for c l p f ~ t r d u r ~ f ,  appel lee .  

WIX~ORAA,  ,J.  The question is : Where an  ins~lrance policy for lebs 
than $5,000, issued after niedical examination, liai lapsed and has been 
reinstated upon false written representation of iusured, and without 
medical examination, can the policy, as reinstated, hr canceled without 
allegation and proof of fraud in the making of such representation? We 
think so. 

,111 contracts of insurance on lires in this State shall be deemed to be 
made therein and subject to the laws of the State. C. S., 6287-6285. I t  
is provided in C. S., 6289 : "L1ll statements or descriptions in any appli- 
cation for a policy of insurance, or in the policy. sliall be deemed repre- 
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sciltatioils and uot warranties, a i d  a representation, unless m a t ~ r i a l  or 
fraudulent, will not prevent a recovery on tlie policy." 

I n  the instant case the decision turns upon the nrittt.11 answer to tllc 
sccond question in the certificate of liealtli which thc insured signed 
and dvlivered to tlic defendant for the purpose of procuring and as a condi- 
tion prreedent to a ~ ~ ( ~ i n s t a t e i n ~ w t  of the lapsed poliry in acrordancc ~vit l i  
tlic provisions t l l ~ r r i n  set forth. The  jury has found tl a t  the answer is 
ml i r i i~ .  Fntler tlw fact situation, is i t  matwial, a i d  if SO, is it  a har to 
reinstatement of the policy? 

I t  i~ settle(1 law i11 Nortli C'arolina that answers to ipecifie qncstioiis 
likr the one askctl in the instant caw, ~vliere thew had been medical 
txiinination, arc il~ntcrial as n niatter of law. h ' r y n n f  1.. Im .  ('o., 147 
S. C., 181, 60 S. E., 983; . J l cnn )drr  1 % .  111s. Co., 150 S. C., 536, 64 
S .  E., 432; S C I I ( I S  I - .  I n s .  ('o., 166 N .  C., 5 5 ,  51 S. E., 101-1; I I ( ~ r d l l  1 % .  

Itrs. ("o., 167 S. C., 2 2 ,  53  S. E., 5 ;  111s .  Co. 1 % .  H'oole~?  J f i l l s ,  172 S. ('., 
504, 90 S. E., 574;  Ins. Co .  1 % .  1:o.c Co.,  185 S.  C., 543, 117 S. E., 75.5. 

Speaking to the qucstioa in the case of Ins. ( '0 .  1 % .  Il'ooi'r~n -Jfdl\,  suprcc. 
-Ilr. ,Jrtsficc> B T O I L ' ~  writes: "The materiality of the represc~ntations i* 
not open to tlisputc. I t  ~ O C S  not depend npoii i n f~ re iwrs  draw1 fro111 
facts and circuinstnnccs to he p o r e d ,  in which event tlie question is onc2 
for thc ,jury. -1 different rulr  prevails where the repi~sentat ions art 
in the form of written answers inadc to ~vr i t ten  auestionc. I n  surh caw 
the questions and aiiswers are tleetnetl to be material by tlic acts of tlic 
parties to the contract. X c E ~ i ~ c n  I , .  L i f e  1 ~ l . s .  Co., 130 I'ac., 242. I t  i- 
not neressary tliat the misrrprcsentation sliould he intentional." Llgai i~ .  
in the same case, a t  1). 539, it  is said : "Xothing herein :ontravt~nes thct 
well settled doctrine that where a qucstioii is asked which must be necci- 
sarily answered by tru opiuioir,  the mistake of the applicant in ans~veriiig 
w c h  qmstion, made honestly anti in good faith, will not avoid the policy. 
This is not so, however, where tlie questions asked relate to facts within 
the knowledge of the applicant and not within the knowledge of the com- 
pany, and wliere the questions aiid answers are material. 111 such case 
the applicant must answer trutlifully. Tlie purpose of such questions 
is twofold : First ,  to elicit information, which tlie c o i n p a y  regards 
important;  second, to give the sources from wl~ich  the company may 
obtain further information. Tlie partieq themselves h a w  inade thest, 
questions and answers material. Tlieir materiality del)ends not only 
upon their own purport, but upon the fact that the coiitrarting parties 
have agreed tliat the writtell application containing thesc questions and 
answers is the basis upon which the contract of insurance 91iall be made 
or refused." 

In rllenancler 1 % .  111s.  Co., srrprcl, it  is stated : "The company was 
iniposecl upon (wl~ether fraudulently or not is immaterial) hy such repre- 
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ientation, and induced to enter into tlw contract. I n  such cases, i t  ha5 
hen ?aid by the highc3t ('ourt that ' a s ~ ~ ~ l i i i n p  that both partic\ acted in 
good faith, justice n-odd require that  the co~itract be cmiccled and ~ I Y -  

m i u ~ n s  returned.' Ills. Co. c. Flctchcr, 117 V. S., 510." 
I n  Ins. Co. r .  l3o.r C'o., ouprrr, it  i i  stated : "The statute itielf and tlic 

ceneral principle. applicable are to the cffcct that  fraud is not a1n.a-b 
essential, and that the contract will 11c avoided if statements are mad(% 
and accepted as intli~wnrcnti to t l ~ c  coittrac2t xliieh arc f a l v  :iritl mat(,- 
rial." 

Ho~vever, it is coiitc~ltled by tlie plaintiff that, in riew of the fact illat 
the policy \%as reinitated without requiring a medical exalrliiiation, '(the 
policy shall not be rmdrred  void iior sliall the p a p e n t  be rcsiitcd 011 

account of any nii~re~~rescll tat ioi l  as to the physical condition of the, 
applicant, except in cases of fraud." ('. S., 6460. This scrtioii of t l~ t ,  
statute is inapplicable here for that  same relntci to the making of thr~ 
cwitract on vhich  policy is issued, and not to reinstatement of 11uliq 
uitliout medical cxa~nination. 111 tlir i~iqtant caLe tlicre wac ~ncdicnl 
t.saniiilatioi1 prior to t11c is-uance of the policy. The r e i n s t a t c n ~ c ~ ~ t  of  
the policy under the prorisions tllercof \I it11 refercncc thcrcto Itad tl~c 
rbl-fect only of cuntinuiiig in force the original cm~t lxct  of i115ura11c.c'. 
, \ l l ie  authorities serm to su l~por t  this 7 % ~ .  

T e  find in 32 C'. J . ,  1). 1357, i cc .  646, "A1 rcin-tattmcut of the l~ol ic j ,  
after defaldt in tl~tx payil~cnt of tlie I,rcrr~in~rlb, by pc.rforlr~auccs of (YIII- 
ditions specifictl in thc policy cwl~tini~c.: in fowc tl~r. original 1)olic.y lint1 

,aid : "The reinitntcir~e~it of t h t~  policy or rolltract of i ~ i ~ n r a ~ ~ c c ~  tiid not 
Iial-c tht. cff'cct of creating n nen coiltract of iusurnllce, dating fro111 the 
time of the re~~csn:~l. Tt Itad the i~ffwt  only of continuing in force the 
original contract of ~ I ~ \ I I ~ : I I I C C  w11i(all \ \ o d d ,  u~ltlelb its terms, hare  tcrnii- 
11:ttc(l and becwnlcx \ oitl if it hat1 ~ i o t  I)or.i1 rc>iltstat14 in thc~ I I I W U I I C ~  

I\ i thin the timr p u n  itlc? in t h ~  original contract." 
111 the ca.c of ('1t1r.X I * .  Ins .  Cfo.. 146 N. E., 43, n l \ l : ~ h s : ~ ~ l i ~ ~ i ~ t t .  c:lu8, 

speaking to the question of n~isi*epl.esel~tatioii in application for rein- 
statement of policy after lapse because of failure to pay ~ ) r e n ~ i l ~ r n ,  the 
Court prt i l iently s c 5  : ('111 an :~ljplication for reinstatcir~ellt .uch a5 
tllc one beforcb u i  the parties arcx bound 1)y the, terms of tlir contract. 
They a p w l  that a11 thcl aii+\\cr- \\or(> n~:ltt>ri:il to tlic risk, and wew 
!lxe. If thr. i i~ iu lwl  c.on~ultcd a pl~yiician, or n a5 treated by onc or hod 
tmw pre~crihctl for by a pl~gsici:r~l 4ncc tltc (late of the 1)olicy and 

. . . IIavillg failed to comply \vith thc c.onc1itioiis precedciit nien- 
tionecl in the al)plic.atio~~ the 1)olicy war not rcrived, : i d  the plaintiff' 
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cannot recover," c i t ing Reidy  u. J o h n  Hancoclc X u f .  L i f e  I ILS .  Co., 245 
Nass. ,  373, 130 S. E., 538. 

T h e  r ight  to  reinstate was a par t  of the original eontract.  T h e  repre- 
sentation i n  the  .certificate of heal th was required as  a co~ldi t ion prece- 
dent  l o  reinstatement. I t  mas mater ial  as  a mat te r  of Ian. .I t ru thfu l  
a n s w r  was required. T h e  jury,  upon competent eritlence and  uildei. 
correct instruction, having found the  representation uiltrue, the policy 
was not  i n  lam reinstated. 

I n  thc  t r i a l  we find 
N o  error .  

('LII'1'O.U 13. GIIEECII, LOLA I~AIJL-~RD,  POWELL CREECH, ,LOISE 
CILEECII, IVAS JUXIOR ('REECII, a m  CECIL CRIGECH, THE LAST 
F O ~ R  BEIKG JLINORS ANI)  , \ P P E A R I ~  BY D. E. O'NEAL, TIIE SEST FRIEND. 
v. 11'. J. WILDER. 

(Filed 13 October, 1935.) 

I .  Executors and  Administrators $8 13a, 26-Estate is not settled until  
a l l  debts  a r e  paid or  a l l  assets exl~austed.  

Where the personalty is insufficient to pay all debts of tlie estate, i t  is 
thts duty of the administrator to nlnlw application, without undue delay, 
for sale of tlie real estate to make assets, C. S., 54, and a report showing 
all debts paid except a mortgage indebtedness cannot constitute a final 
:~cconnt, since the duties and obligations of administration continue nntil 
nll debts a re  paid or all assets exhausted. C. S., 103. 

2. Dclscent and Distribution 8 13: Trusts  5 l&Widow alssuming t o  pay 
mortgage indebtedness in her  yeport a s  administratrix is  i n  position 
of t rust  for  heirs. 

Where a widow, qualifying a s  administratrix of her husband, files 
rcport denominated "final account," showing payment of all debts except 
n mortgage indebtedness, which she therein absunlrs to pay, she continues 
in :i position of trust in relation to the heirs, the estate not having been 
finally settled, and her dower interest being :i life estate, she could acquire 
no title adverse to the heirs a s  remaindermen, and if slte should buy in 
the property a t  the foreclosure sale of the mortgage, she would hold title 
in trust for herself and children a s  heirs, and the records of administra- 
tion and her report would be notice to the world of her position. 

3. Mortgages § 33- 

While the last and highest bidder a t  n sale under a nmrtgage acquires 
110 title until the expiration of the ten-day period, C .  El., 2591, he i s  a 
preferred bidder and may assign his bid, but his assignee takes only such 
interest a s  he had. 
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4. Mortgages § 39b- 
Where the last and highest bidder a t  a mortgage sale is in a position 

of trust in relation to the owners of the equity, so that if deed were made 
to her she would hold for their benefit, the assignee of her bid takes in 
the same relationship and holds the title in trust. 

5 .  Mortgages 8 39f- 
Where a foreclosure is attacked for fraud for that the last and highest 

bidder was in a position of trust in relation to the owners of the equity, 
eridence of gross inadequacy of purchase price is competent on the issue 
of fraud, and evidence of the rental value is also competent on and rele- 
vant to equitable adjustment between the parties. 

APPEAL by plaintiffs from S p e w s ,  J., at  February Term, 1937, of 
c J ~ ~ ~ ~ ~ ~ ~ .  

Action to have defendant adjudged to hold title to land described in 
the complaint as trustee for the plaintiffs. 

I t  is admitted of record that  on 7 February, 1921, J. Ivan  Creech mis 
the owner of the land in question; and that  on that  date thc said J .  Ivan 
Creech and his wifr, Lillie Creech, executed to the Bank of K e d y  a 
mortgage deed, duly registered in the office of the register of deeds of 
Johnston County, conveying the said land as secllrity for an  inrlebted- 
ness of $2,500, evidenced by note due 1 January,  1922, and in which the 
usual power of sale was given. 

Plaintiffs allege, and offer evidence tending to show, that  J. Ivan  
Creech died intestate on 4 January,  1927, leaving surviving Lillie 
Creech, his widow, and the plaintiffs, his children, as his only heirs a t  
law;  that  on 29 January ,  1987, Lillie Creech, his witlow, was duly 
appointed and qualified as administratrix of the estate of said J. Ivan  
Creech, record of which was duly made, and as such, on 19 March, 1930, 
she filed verified report in the office of the clerk of Superior Court 
of Johnston County, marked "Fjnal ,\ccount." I n  this report she sets 
forth in effect that  all personalty of the estate has been exhausted, that  
all debts except on real estate hare  been p i d ,  and that  "she has assumed 
the payment of the land debt," upon which she asks acceptance of the 
account and discharge of herself and her sureties. The  clerk of Superior 
Court on the same day made an order accepting the account and releas- 
ing the administratrix and her sureties. Both the account and the order 
were duly recorded in the Book of Final  Accounts in office of said clerk, 
and are the last entries in the clerk's office concerning said estate. 

Plaintiffs offered for the purpose of attack only record of registration 
on 7 December, 1933, of what purports to be a deed, dated 1 December, 
1933, from and in  the names of R. H. Stevens, liquidating agent for and 
on behalf of the Bank of Kenly, original mortgagee, and Oscar Creech, 
executor of the last will and testament of R. R .  Creech, deceased, trans- 



f e i w  of tlic h n k  of I k n l ~ .  to  ilc.fclic1ant VT. .T. Kiltlci.. i n  nliicli tlic 
folloniiig i w i t n l  a p p c : ~ r s :  ( 'That  nllc>rclas. 1 ) ~  :I c c r t a i i ~  mortgage deed 
m a t h  by  J .  T. P r c ~ c h  n i ~ d  wifc. Lillie Ciwcl i ,  to  the \a id T3ai1k of K e n l j .  
on 7 F c h ~ . n a r y ,  1933. to  vcn1.e p a y i ~ ~ c l ~ ~ t  of :I d ( ~ h t  of $2.500, nild interest. 
clw t o  saitl Eanlr of Kclily, as \\-ill f d l y  apl)car  I)? rcfcrciicc being had 
to said tlccti ( v c  registcr'q o f i c ~  of ,Tohnitoii ( 'mnty ,  Book 92) page 253). 
the conditioiir of n l ~ i c l i  not being coml)lictl with, tlrca .21irl Osi-ar C'reciali. 
esccwtor of R. R. C ~ Y Y T I ~ .  t l ccc~iwl ,  tixlisfcrc7e of the OaiA of I<enlg, 
origiii:il rr~ortgagre, iiicl, nc~cwrtliiig to  w i d  cwltlitiour, t s p o L e  to public. 
-ale: on 14 Novc~n~hci*.  1933, the 1)i-oporty thei*cin 111(wtio11(d, a n d  tllercl)\ 
convcyc~il, that  i i  to say, the  t rac t  of land ( l ~ w . i h ( v l  ill said n~or tg .~gc .  
tlectl, ant1 tlic wit1 Mrs.  Tillic Crcecl~.  1)eiiig tlic l a i t  ant1 Irighcst bidder 
a t  tlic price of $390.00, ant1 tl~c, wi ( l  Lillie C i ~ c c l ~ .  I I ~ T  irlg traii.fci~:etl 
and asrignet1 h c ~  hid f o r  ~a111c t o  TIT. ,J. T i l t l e r ,  the  said W. J. Wilder  
1)cc:lrnc' tlic l a v  fn l  ~ ~ I ~ ~ I I R S C ~ .  a d  the  .nit1 hid i ~ o t  11a1 iiig hecn raised 
~ i t l ~ i i i  1 0  d a y ,  t l i ~  said W. ,J. Wilder  1w:imc the  In\cful purchaser." 
?'he land t l i c i ~ ~ i i ~  t l r ~ c r i b t d  ik thc~ lanil ill qlrclitioli, cwutaiiiiiig 393; n r w ,  
more or  less. 

Plaintiffq allege t h a t  a t  tlic time of the sale th? l a ~ ~ t l  was reusonnbl> 
wortli the sniil of $2,000, tha t  the i -ca~oi iab l (~  i w ~ t a l  r:iluc f o r  193.1- m ~ t l  
w h ~ e q ~ i ( m t  y e a n  n as $200.00 11cr year, and  ( ' that tl1~1 saitl Lillie Ci-cech. 
tlic nlotlwr of tlic plaintiffs and the admin iq t ra t r i s  of the  citwtc of thcii 
fa ther ,  J. I v a n  C r e e ~ h ,  af ter  4 i e  hail a~sumecl  the  payment  of said debt, 
if tl~crc. was a n y  due thcrcon. i n  Iwr final account ac, ailiqinistratrix f o r  
the p111.1)ow of  ~ n r o i ~ g f l ~ l l y  irnil fi 'alltl11l~~ltly d(ll)riving ~ I I ( ,  plaintiffs of 
tlieii. intewst  tllcrrili as heirs a t  la\\  of their  fa t l i r~r .  . J .  Z ~ a n  ('reech. 
p r o r ~ ~ r c c l  saitl 1 ~ 1 1 d ~  to 1)e  old ~ i i i ( I o i ~  thv old inortgafir, a1)ol-e describetl. 
c2scc11tcil to  the 13allk of &liIy i111d ~)(~(2:~11ie the ])111'c11a~('i. the~'efor  a t  tht. 
sun1 of $3110.00, which is only :I small peim~iitagc of its real value, and 
t h a t  on  a r c o m t  of w i d  frBud, :1lic1 11i'r 1'~1:1tioii to  thc. .sic property, ant1 
Iier (Ility to  protect the intcrcst of tlic ~ ~ l a i i i t i f i - ,  11cir. a t  l a w  of tht 
w t a t c  f o r  n hic.11 she n as adruiiiihtr:~tris,  a n y  titlc tha t  dl(> acquired 1): 
viiatnc of w i d  salc. and  hei- wit1 piirchace a t  wit1 salc, ~ l i c  Iwltl as trnstc~c 
f o r  herself a.3 the 11 itlow a i d  the  plaintiffs as  heirs a t  lam in said estate." 

l'laintiffs f n i ' t l ~ ( ~ r  allege that ,  by tlitl ~ ~ i ~ o r t l s  of acl1niiii~tratioi1 ant1 of 
final ac~oui i th ,  the tlt~fendant \ \ a s  fisctl \\it11 11otirc. of the rcllation of 
Lillie C'rcecll to the (>state, and  tha t  she hat1 a+uinetl the ~ ) a y m e n t  of t11c 
~ n o r t g a p c  clcbt, ailti t h a t  by taking a i s i g i i r ~ ~ e n t  of her  bid, 11e acquired no 
iwtter r ight  t h a n  she had, t h a t  is, ill event bid sllould not be raised, to 
take title to the land in t rus t  f o r  the widow a i d  heirs of J. Ivan  Creccli. 
and p r a y  decree. 

Plnintiffs f u r t h e r  offered testiinony tenrling to ~1107~ t h s t  of the lantl 
i n  qlwstion 17 oi. 19  acres a re  cleared Iantl. l'laintifis then proposcd to 



offer e d e n c e  to >lion tllc valiie of the land and its r(ata1 \ :1111e, to 1vliic11 
nhjertioli~ n-cre sustained. and plaintiffs esceptecl. 

From judgment n s  of nonsuit at the close of plaintiffs' c,ritlcnce, p1:1i11 
tiffs appealed to the Supreme Coilrt, and asqignctl error. 

V I ~ ~ N J ~ E ,  J .  The l ) r i n c i p ~ l  q ~ w t i o n s  011 thi5 :11>jwal are :  I 1 )  
\There bidder a t  moltgape sale, who occwpies a position of trust with 
~xdation to the l ~ o l d e r ~  of cquitablt. title, a s~ igns  her bid, does assigr1c.c~ 
take in same relationship? ( 2 )  1- c~ridence of tlic valile and rental v a l w  
at the time of mortgagt~ sale cwul)etent on tlic issuc of f ' lxud? (3)  1 s  
juclgment as of nonruit erroneous! 011 thc fact bituatim of the cast,. 
each question is auinered "Yes." 

1. The r e c o ~ d  discloses that  Mr... Lillie Creech, widow of J .  I r a n  
Creecli, was appointed ntlministrntris of his estate and 11~1. recordrtl 
report show, that  aftcr ediausting tlle personal abhets of thc rstate, ~hcs 
]~ersonally asiulncd tlic paymc~it  of a debt of tlic i~~ tc~ i t a l t>  wcur~(1  b~ 
mortgage oil the lalid in que~t ion .  

When p e l * m ~ a l  eqtate of the tlcc~~clelit is i i isufh~cwt to 1 ~ , y  the debt. 
and charges of administration, the administrator nlay, a t  any time aftcr 
the granting of letters, apply to the Superior Court for authority to sell 
the real estate to create assets \\it11 uliicll to l a y  t11v dcbts. ('. S., 74. 
I t  becomes the duty of tlic admi~~ i s t r a to r  to make *iwh application. 
P a r k e r  1' .  Poric 'r ,  20s S. C'., 31, inid to (lo ho witllout ~ultlue dclaj ,  
P d e l i e r  21. Srrirridcirs, 6 7  S. C., 2 6 1 ;  ( ' I c ) ~ L P ? L /  I>. ( " o z ~ T ~ ,  100 S. C., 173. 
13  S. E., 86. Until the debts h a w  been paid, or the assets of the cstatc 
exhausted, the eitate is not ke~tled, ant1 the duties and tlic. obligations of 
the administrator continue. ('. S., 105. The records of adrninistratio~i 
and of report tc~~metl  "Fi1la1 A \ ( ~ ( ~ ~ ~ l ~ l t ' '  ~t 'ere con~ti-lirtivc notice to the 
world. 

I11 the illstant case the adminii tratr is  filed what she tleiiguated as her 
"Final . Ic~~ount,"  and ha\-ilig t h c r ~ i n  taken upon hrrself the obligation 
to pay the uusettlecl debt secured by the mortgage deed, .he continued in 
a position of trust n i t h  relation to tlic licirs of the in test at^. I f  she had 
taken titlc to the land ~ ) u r i u a l ~ t  to  the mortgage ialc, bhe would have 
held that title in trust for the bcllcfit of herself, $15 widow, and the heirs 
iubjcct to ~ < r i n l b ~ ~ . ~ e ~ ~ ~ e l i t .  

Xh i l e  the last a i d  1iighc.t 1)idtler at a ialc u i~de r  mortgage acq11irc.s 
no right or titlc of posicssioil du r i ig  thc 10-day 11eriod wquired by law 
i'or raising the bid, 11e hecomes a p r e f e ~ w d  bidder. C. S., 2501. IIarrell 
i>. I l l y f h ~ ,  140 S. ('., 415, 53 S. E., 2 3 2 ;  I , -pckr l~ch 1 % .  T p c h u r c h ,  173 
X, (I., SS. 9 1  S. b:., 7 0 2 :  T I I  I,( ~ ~ ' P ~ H I O I I ' \  L(/t1/1. IS2  S. ('.. 122, 10q S. E.* 
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497; Cherr?j 11. Gillitrnz, 195 N .  C., 233, 141 S. E., 594; I)oris P. I n v .  Po. ,  
107 N. C., 617, 150 S. E., 120. 

I n  h'ermon's ccrsc3, suyrn ,  i t  is stated that  the bidder at a mortgage sale 
"acquires a poqition similar to a bidder a t  a judicial sale and before 
confirmation." 

I n  this State it has been repeatedly held that the purchaser a t  judicial 
or sheriff's sales might assign hi? bid, and the colnmi.cioner or sheriff 
charged to make the title, could inalic the same to the a-signee. Strliflr 
1 , .  l i c l l ! ~ ,  7 S. V., 507; T c s t e r ~ ~ ~ n n  I > .  P o c .  19 K. C., 163; Cnmpbell r .  
B o X w ,  51 K. C.,  256; Il'ord 1 % .  Lorc'nrlcs, 96 S. C., 375;  35 C. J. ,  93. 
see. 147. 

Wlietller the assignee takes with notice, u e  think the rule stated in 
35 C. J., 94, see. 149, is reasonable in princ%iple: "The a.sig~lee of a bid 
takcs the sanw interest that  his assignor had. and +tands 11 his shoes and 
is subject to n11atert.r may be ordered against the original bidder and 
whatever defense.: may be interposrd againit the latter." 

.\gain, i n  21 C. J., 842, sec. 74, i t  is stated : "If the life tenant pur- 
cal~a~es . . . tlie property at a sale to catisfy an  e~lcun~brance,  11c 
c ~ ~ n i ~ o t  liold suc.1~ . . . property to liis exclnsive btwefit, hut will 
1)e tleen~cci to h a w  ride the purcliase for the benefit of h im~c l f  and 
tlie ren~aindernian or re~ersioner.  . . . Jf the life teilant pays more 
than his proportionate share, he simply brcomes a credit 1r of the estate 
for that  amount." Again, on the same page, it is s t a t d  : "Neither a 
life tenant, nor one clainling under him, who a l l o w  property to be sold 
for taxes, or tlie satisfaction of an  cncun~bral~cc,  . . . can acquire a 
title a d ~ e r s e  to the remai11dcrman or reversioner by purcliasing a t  the 
sale." 

Dower is a life estate. V o l t  I ? .  I I ! jnc l~ ,  201 N .  C., 40-1, 160 S. E., 460 ; 
Chemica l  Co. I ? .  Walsfon, 187 3. C., Sl7, 123 S. E., 196. 

2. I f  the value of tlie land mere greatly in excess of the bid, i t  would 
be a circunlstance for the consideration of the jury on the issue of fraud. 
Mere inadequacy of purchase price alone is not sufficient to upset a sale 
when duly and regularly made. "Lht gross inadequacj of' c.onsideration, 
when coupled with any other inequitable element, e ~ e n  tliough neither, 
standing alone, may bc sufficient for the purpose, mill induce a court of 
equity to interpoie and do juqtice between the particq." W e i r  P .  W ~ i t ,  
196 IT. C., 268, 143 S. E., 281;  R o b c r ~ o n  r .  X t r f f h e ~ c \ ,  200 K. C., 241, 
156 S. E., 496. 

Evidt.nce as to rental value is also competent on and relevant to 
cquitable adjustment. 

3. For  the reasons stated above, the judgment as of nons l i t  was errone- 
ously granted. 

The judgment below is 
Reversed. 
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CLIFTOS WINDLEY A K D  STATE O F  NORTH CAROLISA EX REL. CLIF- 
TON TVISDLET V. D. TV. LUPTON AKD AMERICAN SURETY COJI- 
PANT O F  N E W  TORI<, A N D  GURSEP P. HOOD. COJIMISSIONER OF 

BANKS, axn TEL4D EURE, ESCIIEAT OFFICER. 

(Filed 13 October, 1937.) 

1. Banks and Banking §§ 18, 19-After filing final report,  Coxmnissioner 
of Banks may not be held liable on  claims against t h e  bank. 

A check was delivered to defendant deputy sheriff a s  appearance bond 
in a criminal action. The check was paid by the drawee bank and the 
funds credited to the deputy's acc'ount in the bank collecting the check, 
which bank later became insolvent and closed its doors, and the dep~ltg's 
claim for thp amount of the check was allowed as  an unsecured claim 
and diriclends thereon paid. Judgment was entered in the criminal action 
that the amount of the bond should be returned to the bondsman, and 
the deputy paid the bondsman the dividends paid by the Commissioner 
of Banks. The Commiqsioner of Ranlis completed liquidation and filed 
his final report. C. S., 218 ( I S ) ,  a s  amended by ch. 113, Public Laws of 
1927. This action war institnted by the bondsman against the deputy 
and the surety on the sheriff's bond to recover the nnpaid balance on the 
appearance bond, and the Commissioner of Ranks was joined a s  a defend- 
ant  11pon the original defendants' cross action againrt him, upon allega- 
tions that the claim should hare  been paid as  a preferred claim. H e l d :  
The action was properlr dismissed a s  to the Commissioner of Banks, since 
the completion of the liquidation of the bank and the filing of the statu- 
tory report reliered him of a11 liability to the deputy on the claim against 
the bank. 

2. Banks a n d  Banking 5 10:  Escheat § 1-Funds apportioned t o  unproven 
claims a r e  held i n  escheat subject solely t o  rights of those claimants. 

Funds representing amounts apportioned to claimants of a n  insolvent 
bank who failed to prove their claims, C. S., 218 (22) ,  which a re  turned 
over to the Secretary of State a s  escheat officer, C .  S., 5786, are  not assets 
of the liquidated bank, but a re  to be held by the University, subject solely 
to the rights of those who failed to prove their claims, and a depositor 
who proved his claim and received dividends thereon a s  a common claim 
may not hold the escheat officer liable for the balance unpaid on his claim 
upon his contention that the claim should have been paid in full a s  a 
preferred claim. 

APPEAL by Thad E w e .  Escheat  Officer, f rom F r i z z c l l ~ .  ,T., a t  Octobei, 
Term, 1937, of BEAUFORT. Re\ -e rsd .  

T h i s  action was begun i n  the  Superior  Cour t  of Beaufort  Count? 
on 7 Nownlber ,  1935. 

O n  the  facts  alleged in the  complaint,  the plaintiff Clifton R i n d l e y  
prays judgment  t h a t  he  recorer of the  defendants D. W. Lupton,  deputy 

sheriff of Beaufort  County, and A\riierican Sure ty  Company of S e n  

York, s n r r t y  o11 the official hontlr of the  slirriffs of w i d  coniltj-, hg ~vhoni  
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the said D. W. Lupton x i s  appointed deputy +heriff, the sum of $224.00, 
and interest on the sum of $260.00 from 26 ;lanuary, 1932, until 1 De- 
ceiiibri*, 1934, at the rate of 12 per cent, and interest on the sum of 
$224.00 from 1 I j e c ~ ~ n b e r ,  1031, i~n t i l  paid. :it the rat? of 12 per cent. 
nntl the cost, of the action. 

.\fter the cvmlplaint was filctl, 011 ii~otion of tlir tl2fendaliti D. W. 
h p t o n  arid A \ n i ~ r i c a ~ ~  Surety Colnpauy of S c w  York, Gurileg 1'. IIood. 
('ornrnissioner of Banks, and Thad Ellre, E ~ c h e a t  Officer, ~ w r e  niadc 
partics drfcndaiit to the action oil 13 Dccelnbcr, 1935. 

Iri their ai1snc.r the defendant. 1). W. Lnpton and .Imeriean Surety 
('oinpany of I\'(,\\ York acli i i i t t~~l the n~atcr ia l  allegations of tlie coni- 
l)l:lint, and on the facts alleged in their cros, action against their co- 
defendants, G u r m y  P. IIood, Coninlissioiier of Banks, and Thad E w e ,  
Es~ l i c~a t  Officer. 1)rayetl judgniei~t that thry recover of their said ro- 
tl~fciidaiits such ~ 1 1 1  or smiir as the plaintitf ~ h o u l d  recaover of them, or 
of either of thrni, in this action. 

-1fter Iic hat1 filrtl an ansncr to tlie crois action alleged against him 
ill the a n s ~ w r  of llis rodefcntlants D. JV. 1,11l)to1l :1nd A h e r i c a n  Surety 
Company of Sr~n York, the defeiidant Guriley 1'. Hood. Con~niissioncr 
of Banks, iriorctl that tlie actioii of the plaintiff a i d  the cross artion of 
his cc~defelidanti 1)c dimissed as to liini. 'Tlic inotion m s  allowed, ant1 
both the artion of the plaintiffs and tlie CIYX. action of tlie defendant. 
D. W. Lupton autl . \n~erican Surcty C 'on~pal~y of xelv York was dii- 
missed as to tlir tlcfc~idaiit Gurney 1'. Hood, ('omriiiwioier of Banks. 

A\fter he had filed ail anqmw to the cross action alleged against him in 
tlic answer of his eod~feiidaiits I). W. Ll~ptoii  and A'irnerican Surety 
Company of Sew Pork ,  the defendant Thad Enw,  Jhcheat Officer. 
moved that  the action of the plaiiitiff i~lid the cross action of his coclc- 
fendant be d i s ~ i ~ i w d  aq to him. The ~notioii \ \as  denied and the clefelid- 
ant  Thad Elirr, Escheat Oficer, duly cxceptetl. 

When the action n-as called for trial. a trial by jury of the issucli 
raised by the pleadiiigr n a s  waived by thr. parties. I t  n a s  agreed 1)y 
them that  the court qliould hear the ~riclt~iice wild find tlie facts. 111 

accordance wit11 tlii, ngreenieiit, tlie c80urt heart1 tlie eridelice and fount1 
the facts to be sl~bstai~tial ly as follon s : 

1. 011 or about 1 ,\pril, 1931, the defeiitla~lt 1). W. Luptoii, a d e p u t ~  
sheriff of Beaufort ('oniity, under a c r i n i i ~ ~ a l  warrant 111 his hands, ar-  
rested one Willie D a n ,  and held him ill custody u n d x  said criminal 
warrant peiicliiig tlir trial of the action ill v l i i c l~  tlie n arrant  was issnctl. 

2. While tlie said Willie Daw was i11 the custody of said defend an^ 
I). F. Lupton, the plaintiff Clifton Vindley drew his check 011 t l ~ h  
Bank of Washington for the sum of $400.00. The said check was pay- 
able to the order of the said D. TV. Lupton and was accepted by him in 
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lieu of bond for thr  appcw~*ance of TTillie Daw at the trial of the crim- 
inal action in v-hich the  rawa ant hat1 been iwled.  TTpon his acceptance 
of wid chcck. the defendant D. W. Lupton released tlie said Willie Dan- 
fro111 custody. 

3. The defendant D. W. Lupton rndorsed the check delivered to him 
by the plaintiff and deposited it with the Farmers Rank of Belhaven, on 
20 April, 1931, for collection. Thc check was duly forwarded by the 
Farmers Bank of Belharen to the Rank of Washington, and was paid 
111' the Bank of Washington on 4 May, 1031. The amount of said check 
was charged by the Bank of TTashington to the account of the plaintiff 
Clifton Windley, and mas duly ren~it ted to the Farmers Bank of Be1- 
haren, and by said Farmers Rank credited to the account of the defrnd- 
ant D. W. Lupton. No noticc was given by qaid Farmers Rank to the 
said D. W. Lupton that  the check had been paid by the Bank of Wash- 
ington, or that  its amount had been credited to his account with thc 
Farmers Rank of Belhaven. 

4. On or about 20 May, 1931, the Farmers Bank of Relhaven cloqeti 
1)cmuse of its insolrency, and Gurney P. IIood, Commissioner of Rank., 
took possession of said Farmem Bank for the purpose of liquidating it. 
assets, as required by statute, and at once entered upon such liquidation. 

5 .  After the said Gurney P. Hood, Commissioner of Bankq, had taken 
possession of the Farmers Bank of Belhaven, the defendant D. IT. 
Lupton was informed that  plaintiff's check for $400.00, payable to his 
order, had been paid by the Rank of Washington, and that  the amount 
of said check had been credited to his account. In~mediately upon 
learning that  the amount of iaid check had been credited to his account 
by the Farmers Bank of Belharen, prior to its insol~ency,  the defendant 
D. W. Lupton inforn~ed the liquidating agent of Gurney P. Hood, Com- 
missioner of Bankq, of all the facts with reference to his dcposit of said 
check with the said Farmers Rank of Belhaven. He was advised by said 
liquidating agent to file a claim for the amount due him by the said 
Farmers Bank, as a depositor, including the sum of $400.00, the proceeds 
of the check which he had deposited with said bank for collection. I n  
accordance with said advice, and pursuant to thc instructions of said 
liquidating agent, the defendant D. W. Lupton, on 13  June,  1931, filed 
with Gurney P, Hood, Commissioner of Banks, his claim against the 
Farmers Bank of Belharen, for the sum of $907.83. This claim was 
duly allowed by the said Gurney P. Hood, Commissioner of Banks, as a 
common claim against the Farmers Bank of Belharen, and a certificate 
to that  effect was duly issued to the defendant I). W. Lupton by the 
liquidating agent of the said Gumey P. Hood, Commissioner of Banks. 

6. ,it J anua ry  Term, 1932, of the Superior C'ourt of Beaufort County, 
H I I  order was entered in the action entitled "State I * .  Willie Daw," then 



170 I K  T H E  S U P R E M E  COURT. [2 l2  

pending in said court, that  the defendant D. W. Lupton return to the 
plaintiff Clifton Windleg the sum of $400.00, paid to him by the said 
Windley i11 lien of an appearance bond for the said W llie Dax-. 

7. On or before 1 December, 1934, Gurney P. Hood, Coinmissioner of 
Banks, paid to the defendant D. W. Lupton, as dividends on his claim 
against the Farmers Bank of Belhaven, the sums of $140.00, and $36.00, 
wllich were promptly paid by the defendant D. W. Lupton to the plain- 
tiff Clifton Windley, on account of the amount deposited with him by 
the plaintiff in lieu of an  appearance bond for Willie Darn. 
8. The defendant A2n~erican Surety Company of New York was the 

iurety on the official bond of the sheriff of Beaufort County, a t  the date 
of the receipt by the defendant D. W. Lupton from the plaintiff of the 
sum of $400.00, and also a t  the date of the order of the judge of the 
Superior Court of Beaufort County that  said defendant return said sum 
to the plaintiff. .it both dates, the defendant D. W. Lupton was a duly 
nppointed deputy sheriff of Beaufort County. 

9. The liquidation of the Farmers Bank of Belharen was completed 
I y  Gurney 1'. Rood, Commissioner of Banks. prior to 27 May, 1935, 
and the sum of $1,170.40, then in  his hands as the agg .egate amount of 
dividends due to persons who had failed to file their claims, was paid by 
him into the office of the clerk of the Superior Court of 13caufort County, 
as required by statute. 

011 27 May, 1935, the clerk of the Superior Court of Beaufort County 
deliwred to thc defendant Thad Eure ,  as agent of the University of 
Kor th  Carolina, his check on the Bank of Washington for the sum of 
$1,170.40. This check was payable to the I7niversity of North Carolina. 
The amomit of the check is held by the University of Nor th  Carolina 
as provided by section 5786 of the Consolidated Statutes of Nor th  
Carolina. 

On  the foregoing facts, the court was of opinion that  the defendant 
D. W. Lupton was entitled to the payment of his claim for $400.00 
against the Farmers Bank of Belhaven as a preferred claim, and so 
adjudged. 

On the foregoing facts, the court was further of the opinion tha t  
under the provisions of section 357 of the Consolidated Statutes of 
North Carolina the plaintiff is entitled to recover of the defendant D. W. 
Lupton and of the defeildant LZmerican Surety Company of New York, 
interest a t  the rate of 12 per cent on the sum received from the plaintiff 
by the said D. W. Lupton as deputy sheriff. 

,Sceordingly, i t  was ordered and adjudged by the court :  
(1 )  That  the plaintiff recoyer of the defendant D. W. Lupton, as 

principal, and of the defendant American Surety Company of New 
York, aq surety, the sum of $224.00, and interest on the sum of $260.00 
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from 26 January,  1932, until 1 December, 1934, a t  tlic ratc of 12 per 
cent per annnm, and intereit on the sum of $224.00 f~ -on l  1 Deccmbcr, 
1934, until paid, a t  the rate of 12 per cent per amimn, togetller wit11 
tlie costs of his action, to be taxed by the clerk. 

( 2 )  That  thc defendants D. W. Lupton and h n e r i c a n  Surety C o n -  
pany of New P o r k  recover of the defendant Thnd Eure  as Escheat 
Officer of the State of North Carolina, the sum of $224.00, \\it11 interc>t 
on said sum from 2; May, 1035, until paid, a t  the rate of 6 pcr cent 
per annum, together with the costs of their cross action, to bc tased 1, 
the clerk. 

The defendant Thad Eure,  Escheat Officer, appealed from tlie judg- 
ment to the Supremc Court, assigliing errors in tlic trial and in tllo 
judgment. 

C o x ~ o n ,  J. Subsection I S  of section 215 of the Conholiclated Statute> 
of North Carolina, as aniended by chapter 113, Public I J a m  of North 
Carolina, 1927, n o ~ v  reads as follons: 

"If the assets of any hank. when fully collected by tlie Commisioncr 
of Banks, are not sufficient to pay the depositors and creditors of said 
hank, the Commissioner of Banks, after he shall h a ~ c  fully distributed 
as herein provided the wnls so collected, then he shall cdauae to be filed 
in the office of the clerk of the Superior Court in t h ~  pending action n 
full and complete report of all his transactions in said liquidation; ant1 
the filing of such report shall act as a full and complcte disclialge of 
the Commissioner of Banks from all liabilities by rexion of the liquida- 
tion of the bank." 

I n  the instant case, Gurney P. IIood, Commisioncr of Ba~lk,., lia(1 
fully completed the licluidation of the Farmers Bank of Beillawn, and 
had finally distributed all its assets i11 his hands alnoiig the clepositom 
and creditors of said Farmers Bank, by dividends apportioned to each 
claim, prior to the comn~encen~ent of this action. H e  had filed his 
report as requircd by \tatUte, and u a s  tlierefow tli~clial~gctl of ail! 
further liability to tlic defendant D. W. Lupton on acconnt of his clninl 
against tll? F a r n ~ e r s  Bank of Belharen. Fo r  thi i  wasoll. thc vro-. 
action of the tlefcntlnntq D. W. Lupton and , \ m c r i c a ~ ~  S ~ ~ r e t y  001111):111\. 
of S e w  York n a s  properly di~missctl as to  G u r n c ~  1'. Irootl. ('o~lllllic- 
sioner of Banks. 
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Af te r  the  said cros, action liad heen disrr~iised as  to Gurney  P. Hood,  
Commissioner of Banks, the  court  liad n o  jurisdiction oq the  cross action 
against tlie defendant  T h a d  E u r e ,  Escheat  Officer. C. S., 218, sub- 
section 22. There  was e r ror  i n  the  refusal of tlie court to  allow tlw 
motion of tlie defendant  T h a d  E u r e ,  Esclieat Officer, tha t  the (.rob, actioli 
he dismissed a s  to  him. 

I11 n o  event were the defendants  I>. W. Lupton  and  A \ ~ n e r i c a n  Sure ty  
Company of S e w  York  entitled to  judgment against  t h e  defmclant 
Tliad Eure ,  Esclieat Offirer, on thc  facts  found by  the  court.  Thc  
money paid t o  Tliad E n r e  as  Escheat  Officer and  agent  of tlie Uni re rs i ty  
of Kortll  Carol ina.  Ira.; not  a n  asset of the  F a r m e r s  B a n k  of Belliaveli, 
subject to  the  claini of the defendant  D. 17. Lnptoii. I t  was the  aggrc- 
gate  anlolllit of clirideiids apportioned t o  claimants  aga in i t  said F a r m e r s  
Bank and  is  held hy the  Gni re rs i ty  of N o r t h  C'aroliiiil, iuhject  to tlie 
payment  of their  claims. C. S., 5786. I n  r e  H n ~ i k  of J ydrn ,  206 N. C.. 
821, 175  S. E., 177. 

T h e  judgn~ci i t  i n  tlii. action against the  dvfrndant  Thad E:urt., E s c h a t  
Officer, is 

Reversed. 

OTHO GRAHAM GOWER v. D R .  V. A. DAVIIIIAN. 

(Filed 13 October, 1937.) 

1. Physicians and Surgeons § 15oEvidence held suffl'cient to overrule 
nonsuit on question of negligence of physician. 

The evidence tencling to support plaintiff's cause of xction tended to 
show that plaintiff was talml to x hospital after a serious injury, that 
defendant phyqician attended him, stated he was snff13ring from shock. 
and difcharged him from the hospital some 3G hours later without making 
any clinical or X-ray examination, that thereafter plaintiff went to an- 
other hospital, where X-ray pictures diwlosed dislocxtion of the fifth 
cervical rertebra, and other serious internal injurie<. Hcl t l :  The evidence 
is sufficient to be submitted to the jury on the question of defendant's 
nt@igence, since if plaintiff's condition n a s  too serious for an immediate 
examination. tlefcwl:~nt allon.ed him to bc rcmoled in 4nch serious cont11- 
tion without an csnminntion, while if wch ~ s a ~ n ~ n n t i o n  col~ld have bcen 
made a t  once without risk, defendant failed to mnke tlw examination and 
discharged plaintiff while he was in a se r~ous  condition requiring imme- 
diate medical attention. 

On defendiu~t's niotion to nonsuit, only the evidence favorable to plain- 
tiff will be considered. 
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8. Physicians and Surgeons 3 1Be-Evidence held insufficient t o  show 
causal connection between injury and negligence of physician. 

Plaintiff's evidence was sufficient for the jury on the question of de- 
fendant physician's negligence in discsharging plaintiff from a hospital wit11 
serious intcrnal injuries requiring medical r~ttention. Plaintiff's evidence 
tended to show that when his condition failed to improve, he n-ent, in 
lcss than two v-celrs, to another hospital, where competent p11ysici:ms 
attempted to set the fracture in the vertebra of his neck, that complete 
recovery was not had hccansc\ tllc position of the fracture made it impos- 
sible to apply sufficient traction to resct the bone, that callus would dr- 
relop after a period of over two \vecli~ which would interfere with reset- 
ting the fracture, but there was no evidence that the delay of less than 
two n-eeliq interfered with resetting the bone, or that ill effects resulted 
from such delay, altliougll there was expert opinion evidcnce that plain- 
tiff's chances for recovery would have becn greater. Hcld:  The rights 
of the parties cannot be determined upon chance, and plnintiff's evidence 
failed to show a causal connection between defendant's negligence and 
plaintiff's injury, and defendant's motion to nonsuit was properly granted. 

APPEAL by l~laiiitiff f r o m  h'pcwrs, .I . ,  a t  February  Term,  1937, of 
.J OHSSTOK. ,\firmed. 

This  is a civil action instituted by plaintiff to recover tlaniages caused 
by the  negligent a n d  wrongful  conduct of defendant  as  his a t tending 
physician and  surgeon. F r o m  a judgment of nonsuit entered a t  the  
conclusion of all  of the  evidence plaintiff appealed. 

IVellotts & l l 'el lons a n d  W e l l o n s  & P o o l  for  p la in t i f f ,  appellawt.  
Ehr ingh (cus ,  Roycil l ,  G o s n c y  c f  Smi th ,  G. A. i l lort in ,  u n d  Abe l l  d 

I S h ~ p a r d  for  t l e f e t l dan f ,  oppcl lec .  

BARNHILL, tJ .  O n  the  night  of 30 March,  1935, plaintiff, while 
operat ing a motor vehicle, drove off the road and wrecked his car.  H e  
received cer tain physical injur ies  and waq carr ied t o  the hospital a t  
Smithfield and  was there attended by the defendant. H e  entered the 
hospital about  10:30 p.m., 30 March,  ant1 was discharged f r o m  the hos- 
pital about  11 o'clock the  following Nonday ,  approximately 36 hours  
af ter  his admission. T h e  evidence, considered i n  the light most favor- 
able to  the  plaintiff, tends to  show tha t  a t  the t ime lie n a s  admitted to  
the hospital he was suffering from shock and concussion, and  t h a t  there 
had been a dislocation of his fifth cervical vertebra, resulting i n  a com- 
pression fr ic t ion of the s ixth cervical vertebra and  a f rac ture  of the 
pedical l amina  arches;  t h a t  he  was i n  a semiconscious co~idi t ion a t  
t imes;  t h a t  he was part ia l ly  paralyzed and tha t  the defenclaiit made only 
a casual examinat ion as to  his condition, s ta t ing t h a t  he was merely 
shaken up and shocked a i d  would soon be all  r i g h t ;  tha t  dur ing  his s tay 
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a t  thr. liospital the defendant newr  ~ ~ l a d e  any thorough clinical or S - r a ~  
csnniination of tlic plaintiff; that  his condition was such as to give 
iioticc that  he was suffering either from a fracture of tlic skull or of the 
spine; that on N o d a y  morniiig the defeiidant permitted plaintiff'\ 
father to take the plaintiff from tllc liospital by niutual c o ~ i r e ~ i t ;  that 
the defendant then gave the plaintiff'\ father iil<tructions to take llini 
home and put him to bed for eight or  ten days and tlicn try to get hi111 
up, aiid that  if the whites of his eyes began to darken to l ~ t  him knon ; 
that  the relatio~isliip of pliysician and patlcilt e~itled \\lie11 tlic plaintifl 
was rernorctl from the hospital. Thereafter, on 1 2  A\p~. i l ,  the 1)laintiff 
was taken to Duke 1Iospital and examillatloll at this I lo~l)i tal  cliscloictl 
the curidition of plaintiff's neck. A l t  tliat time hi* :~ t t -d ing  physician 
undertook by traction to reset the boiic ant1 liltcr i11mlo1)ilisrd his 111~1\. 
Due to the eolldition and location of his injury,  it \ \ : I \  i1npo4hle  to 
apply sufficient traction to rcict tlie bone. illid plaintif3 i.: lion \uffering 
fro111 a p e r n i a ~ ~ e n t  illjury. 

To entitle the plaintiff to hare  his cause iubnlitted to ,I jury, he I I ~ L I , ~  

offer evidence tending to shon. that  he \I a <  i i i j u r~d ,  that the clefendant 
was negligent in the manner in whicli he cxamined and rcatcd the plain- 
tiff, or in liis failure to render p r o p n  trcatillent, aiid that  the negli- 
gent coilduct of the defeiidant u a s  the prosinlate rau,e of injury bus- 
tailled by him. Tliere i i  no cl-ideiice that  defendant did not posac\s tho 
necessary skill and ability. 

The medical experts who testified wenlccl to 1 ) ~  in accord In tlieil 
opinion that  i t  is risky to subject a lmtient to a vlinical and S-rit: 
esarriination n-lic~i lie is under severe shork. aiid t l ~ , ~ t  the attending 
pl~ysician must exercise his best judgnicnt ill tletcrmiiliig \r licn it is -wfc 
to make such esaniination. I f  the plailitiff \r as in such condition nhen 
lie mas admitted to defendant's liospital a s  to vaurc lie defendant to  
coliclude in tlie exercise of his judgmcilt that it mas riqky to proceed 
u i t h  a thorougli clinical and X-ray csaniiliatioil of tlle p l a i~~ t i f f .  tlic~n 
i t  appears that  notwithstanding plaintiff's serious condiiioll he permitted 
the plaintiff to be removed from the hospital ~r itliout e w r  har ing  matlr 
any esaniination, nllich would disclooc the serious iiiju ' ~ C S  existing. I f  
the plaintiff was not in such a state of shock as would make it risky for 
the dcfenda~lt  to proceed with a prol~cr  csaininatioll, then it al)pcnls, 
from plaintiff's testimony tliat he carcleesly and negligently failed to 
proceed with the examination, hut. on the contrary, permitted the l ~ l a i ~ ~ -  
tifi to be removed from tlie hospital I\ ithout I i n ~ i n g  first d i~co~ . t~ re t I  his 
condition and without taking any i t e p  to imulo1)ilize his neck or to rckct 
thc fracture. I t  would seem, tllcn, that the co~lclurion that tllc 1)laintiff 
offered sufficient eridencc to be suhmittctl to the jury on tllc qut~-tion of 
defendant's iic~gligence is inesc~al)al)lc. and tliat t l ~ c  jnt1g;rnent of lionsuit 
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cannot be sustained on that  ground. I n  this connection i t  may be well 
to say that  the defendant offered evidence sharply contradicting the 
testimony of the plaintiff and tending to show that he exercised reason- 
able care and diligence, but we now view the evidence only in the aspect 
most favorable to the plaintiff. 

But  the burden rested upon thc plaintiff to offer evidence tending to 
 how a causal connection between his in jury  and the negligent conduct 
of the defendant. 

Thereafter, on 1 2  ,Lpril, 1935, the plaintiff, not having shown any 
cavidcnce of improvement, was taken to Duke Hospital, and the condition 
of his neck was discovered and efforts were made to reset the fracture. 
-111 the evidence tends to show that  callus does not develop to an extent 
that n-ould interfere with the resetting of a fracture within a minimum 
of two necks. and that  there was no eridence of callus around the frac- 
ture of plaintiff's neck which would impede or interfere with the reset- 
ting of the bone. While Dr.  William Spicer testified that  he examined 
X-rays and discovered callus forn~ation,  the record diqcloses that he n as 
referring to X-rays made a t  his instance approximately 2 2  months after 
plaintiff's injury was sustained. S o  witness testified that  plaintiff's 
condition n-as aggravated by the delay in efforts to reset the bone, or 
that the inability of the surgeons to reset the bone mas due to any condi- 
tion arising from the delay. The evidence lnost nearly approximating 
a statement to this effect is the testimony of Dr.  Spicer, when he sa id :  
"I think his chances a t  recovery ~vould have been much greater because 
it \r ould have been much easier to reduce dislocation and fracture a t  the 
time of the accident than it nould n o u  this callus forniat io~i or new 
bone has formed, because that  holds them tight, fixed like a brace. . . . 
I stated that  had that  fracture and dislocation been replaced, put in 
proper position immediately, it would have been much easier, but to 
wait until after two weeks it would be almost impossible to replace it, 
owing to callus which had been tlirov~n out. . . . I t  is my opinion 
that  had this case received immediate attention and had that  fracture 
and dislocation reduced, his chances for further recovery, or for perfect 
recovery, would have been much greater." A1nalyzing this statement, i t  
is found to be entirely conditional. Dr.  Spicer states that  chances a t  
recorcrS would 1ia1-e been much greater because i t  would have been 
much easier to d u c e  the location and fracture a t  the time of the acci- 
dent than it would rjow this  callus formalion or new bone has formed. 
I n  referring to the callus formation he Jvas speaking of a period 22 
nlonths subsequent to the injury. H e  further states that  had that  
fracture and dislocation been replaced, put in proper position immedi- 
ately, i t  \\-auld hare  been much easier, but to wait until after two weeks 
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~t would be alniost irnpoqiible to  replace it  owing to callus, which had 
1wcn t h r o n n  out.  EIe does not  , tate t h a t  the f rac ture  could have been 
i~cplacetl, and  the e r i d e n w  s h o w  t h a t  they did not  wai t  zlnfil nftm- i'u-o 
w c 1 7 1 ,  c ,  or  1rufi1 ctrllus l ~ n d  bwt ,  fh~ozun o u f .  H e  f u r t h e r  gave aq his  
opinion t h a t  had this r a i e  received irllmetliate a t t e n t i m  rtnd hod f h n f  
fro(-lure nntl  dlolocc~fion rctlut c d ,  his chancc's fo r  rccovciy, o r  f o r  perfect 
recoyerg-, would h a w  heen much  greater.  H i s  opinion i n  this respect is 
I ) a d  c,iitircly upon a n  actual  reduction of t h r  frac+tiiiv, which the e r i -  
tlrncc d i i c l o ~ t q  co11ld not be rcducccl, ant1 hr nicrely say- tliat tlie chancci 
f o r  f u r t h e r  rwovery  \ \ o ~ i l d  have h c e ~ i  n luc l~  g ~ m t ( ~ .  'I'h(1 rights of tlw 
l ~ a r t i e i  cannot be detclminetl up011 chance. 

Tl l i i  e l  i(l(1llcc m u ~ t  l ik rn  izc he ric\\ctl  i n  rlw l ight  of t11(~ fac t  t h a t  this  
11 itneks f n r t l ~ e r  tcqtifiecl t h a t  a n  effort to I ewt  ilionld be lm& with111 
t x  n crki.  and tha t  all the t c i t i r t~o~i>  4ion tliat a n  effort w a i  ac tua l l j  
~ t ~ a d c  1 9  cou i l~ ' t r l i t  1~11.~ i i r i a u i  to restxt the f l x c t u l ~ \  n ithi11 the t n  o week., 
:111d t h a t  tlw I\ it11e.s ~ n ~ i ~ l g -  say5 t h a t  the clialiceq n o d d  have hecn 
g i ~ a t e r .  h i t  tloci not testify a i  to  a n y  ill eflecti nl l ich rr iul ted,  and  the  
vfforti  to  reset the f rac ture  u c r c  111ade within thc tirn 11c specifies u i  
cvcbnt ial. 

r , 1 I I C  ('\ i d c ~ ~ l ( ~ ~  (liiclowi tha t  t l l ~  u w  of 11ioc1eln t q u i l m  w t  and  methods 
1,. t r : ~ i ~ l c d  ant1 >ki l l t~ l l  ~ ~ i r g c o ~ l ~  a t  n t imc ~r Iicw cal lui  11:~d not  dere1ol)etl 
~ ~ i f f i c i ~ . n t l y  to i n t c r f c ~ . ~  nit11 {)roper  wt t ing  of the 1)o i ic~  ha, availed notli- 

, 7  illg. I l ~ e  c l i n ~ ~ a c ~ t c ~ ~ .  and loc*:~t ion of t11(. f~* ,~c turc>  ii \11cl1 tha t  1)rol)w tr:rca- 
tion callnot 1)o ~ u w e i ~ f ~ i l l y  11.cd. Vl i fo r tu~la t t ly ,  111)on this record ai; i t  
 on a l ) p a i . i ,  thc. l ~ l a i ~ i t i f l  l l a i  .uffc~~etl a n  i i i j ~ i r ~  tlitrt could not  then and 
c,:riilior  ion h~ ~ ~ l i c ~ c t l  1,. tllc, 111cdic2d prufc~sioir,  c,xcc,~)k Ily pcrforrning 
a 11io.t t la~igr~rous opc21.ation. 'l'1ic.r~ is no e\ it1enc.c. of nny i n j u r y  v,liicli 
tlic 1)laintiii  in>tained 1)g- reaioli of the drlag- of 1c.i t l in~ i  tn-o \ r c ~ k <  
va~iicd by tho alleged cu~lduct  of the  tlefendn~it.  I n  i o  f a r  as  plaintiff's 
i ight to recover i i  concerned, n l ia t  bootq i t  that  the ~lefent lant  did not 
111 akc a tlioro~igll clinical and X - r a y  examination ? Plaintiff 's ~ lnfor t i l -  
11atc. condition rezults f rom Iiic: on11 act  and not fro111 m y  ~ i e g l i g e ~ i t  
c w d u c t  of the defendant. 

Plaintiff having failed to offer cridcncc, tending t o  s l lo \~  tha t  ]I(, 

hilfb~rcd a n y  i l l jury \vliicll ~i as  proxinlately caused by t l ~ e  allcgcd nc>gli- 
gc.11t and ~ r o ~ ~ g f u l  ~0iii11ict of the defcnda~i t ,  tlie judgment as of nonsllit 
ruuit bc 

Alffirmed. 
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WILLIAM G .  LIVEIIJIAX, JR. ,  VIOLA MYERS, ELIA CHAMBLEE, AND 

BELLE M. AXDREWS, v. J. N. VAKX A K D  HIS 7 t T 1 ~ ~ ,  .IGSES YASS, 
TV. T. FORBES A N D  HIS WIFE, BDA FORBES. A m  TV. T. WHEDBEF: 
A N D  111s WIFE, LCCIT,T,F: .J. TVHICDBEE. 

(Filed 13 October, 1937.) 

Appeal and Error 47a-Motion in Supreme Court for new trial fov 
newly discovered evidence allowed in this case. 

Plaintiffs' evidence tended to qhow that upon the mntnrity of a notc 
secured by mortgage. the maker agreed to convey the l ,~ntl to defendants. 
reserving a life estate, if defenclnnts \vould satiify the note, that defend- 
ants paid a sum in cash to the payee, who traniferrecl the note to thcm, 
and thnt thereafter the maker executed decd to them under the agree- 
ment. 'I'htx maker of the note died, anti plaintiffs, devisees in a n i l1  
r ~ ~ ~ t e d  by the malrer of the note prior to the execution of the deed, 
instituted this action to set uiitle the deed for mental inc:~p;~citg mid for 
fraud anti duresb. Upon plaintiffs' appeal from an adwrbe verdict, no 
error was made to appear, but plaintiffs mow for a nelv trial for newly 
tiivovercd e~ idence  nntl filed affidavits showing that since the trial a letter 
from one of defendants 11nd heen discovered indicating that the pnrtirc, 
understood and agreed tlmt the relationship of mortgagor and mortgagee 
qhould continue notwithstanding the deed. Held: lltllough the letter 
probably is iiicompetellt o11 the t l l e o r ~  of trial, a n c ~  trial i i  a\vardctl. 
4ncc plnintiff may make a motion to amend, addrewed to the discretion 
of the court, so nq to set up n new (YIIIW of action giving them the riglit 
to redeem the land from the deed of t r ~ i s t  by paging the note. 

.\PPEAT, by plaintiff\ frorti Orndy,  .J.. a t  . \pril  T e i u ,  1937, of T ~ I . . R I -  
FORI). New tr ia l .  

T h i s  is  a n  action to have a deed, executed hp Mrs.  Viola  G. Jenkinh 
on 1 6  .lugust,  1032, ant1 conveying to the  male dcfelidants i n  fee, subject 
to  a life estate reserved ill the  deed to the g ran tor ,  the  t ract  of land 
described therein, adjutlged void, on the  ground ( 1 )  t h a t  a t  the drlte 
of the  execution of said tlwd the grantor ,  Mrs. Viola G. Jenkins,  was 
of such weak mind  and  memory t h a t  she was incapable of entering into 
a valid and  binding cont rac t ;  and ( 2 )  t h a t  the  execution of said decd 
was p ivc i~red  by f raud  and duress on thc par t  of the granters ,  a ?  ~l lc>ged 
i n  the  complaint.  

T h e  evidence f o r  the plaintiffs tended to show tha t  on and prior  t o  
27 J u l y ,  1931, Mrs. Viola G. Jenkins  was seized i n  fee and i n  poswssion 
of a t rac t  of l and  s i tuate  i11 St. John ' s  Townsliip, I Ie r t fo rd  County. 
N o r t h  Carol ina,  containing 144.7 acreq, more o r  lest%; that  on 27 Ju ly .  
1931, f o r  the  purpose of qecuriiig the  payment  of her  llote fo r  $1,000, as  
recited therein, the  said Mrs.  Viola G. Jenkins  conveyed the said tracBt of 
land, by a decd of trust,  to  R. C. Cole, t rustee;  t h a t  the note securcd by 
said deed of t rust  bccanic due and  payable according to its t ~ r m s  on 
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27 July,  1932, and that  soon thereafter the holder of said note denlanded 
its payment by the said Mrs. Viola G. Jenkins, as rider thereof; that  
the said Mrs. Viola G. Jenkins admitted 2 1 t ~  liability an said note, but 
was unable to pay tlie alnount due thrreon; and thai after repeated 
efforts, which wcre unsuccessful, to borron inoney nit11 wliicli to pay 
said amount, the said Mrs. Viola G. Jenkins welit to the place of busi- 
ncw of the defendants in the town of Ailioikic, N. ('., antl there pro- 
powd to the defendant J .  N. Vann that  if he would pap the amount due 
on said  not^ r1lr n o d d  convey to him and his codefentlants in fee tlit  
tract of land devribed in the deed of trurt, rwcrr ing  to herself a life 
rqtate in said t rar t  of land;  that  the defendants. after some negotiatiolis 
n i t h  the holder of the note, accepted the proposition o"  Mrs. Viola G. 
Jenkins and accordingly, on 11 * h g u s t ,  1932. paid thc cnin of $475.00, in 
ras l~ ,  to  the Iioldcr of the note, who tlwrenpon tran\fcrred and arsignetl 
the note to the male defendants. 

The eridcnce for the plaintiffs tended to show further that  pursuant 
to her contract and agreement with the defendants, on 15 August, 1932, 
a t  her home in Hertford County, the said Mrs. Viola G. Jenkins 
executrd a tlecd by nhich  she conveyed the tract of land described ill 
the detd of trust to the male defendants in fee, reserving to herself an  
estate for her life in said tract of land;  that  said deed was prepared 
by the defeiidant J. N. Vann, antl was duly probated, , ~ n d  recorded in 
the office of the rcgiqter of deeds of Hertfortl C'ounty, 11 Book 103, a t  
page 460: that after the execution and registration of sz id deed, to n i t ,  
some time during the month of December, 1!132, n i t h  t l i ~  conscilt of the 
defendants, the said Mrs. Viola G. Jenkins sold the timber on said tract 
of land for tlie cum of $403.50; and that  said sliin of $403.50 was paid 
by the purchasrr of said timber to the defentlnntq, n ho eatercd qaid s ~ i m  
on their books as a credit on their account n i t h  tlic said Mrs. Viola G. 
Jenkins. 

The evidence for the plaintiff, tcnded to &ow further that a t  the date 
of the execution of said deeds, Mrs. T'iola G. Jenkins was about 75 years 
of age;  that  she had suffered f v n i  pcllagra for about I f  years, during 
which time she \!as almost constantly under treatment by her ~~hy.; icial i ;  
that  in consequence of said diseast., she 11-as weak in mind and in body 
a i d  a t  times not in her right mind;  and that die \ \as emily depressed, 
especially by business worries. 

The evidence for the plaintiffs tended to show further liat a t  the date 
of the execution of said deed the tract of land which was conveyed 
thereby to the male defendants x a s  no r th  from $4,000 to $6,000, and 
a t  tlie Ja te  of the trial mas worth $7,000. 

Mrs. Viola G. Jenkins died during 1934, having first made and pub- 
lished her last will and testament, by which c11r devised the tract of land 
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described in her deed to the defendants, to the ~la in t i f fs ,  who are her 
nephew and nieces. The said last will and testament Jvas executed by 
her prior to the date of the said deed, and has been duly probated and 
recorded. 

*It the close of the evidence for the plaintiffs, the defendants nlovcd 
the court for judgnient as of nonsuit 011 plaintiffs' cause of action 
founded upon the allegations of the complaint that  the execution of the 
deed from Mrs. Viola G. Jenkins tc, the male defendalits was procured 
by fraud and duress on the part of the grantees therein. This motion 
was allo~ved by the court, and plaintiffs excepted. 

Evidence was then offered by the defendauts tending to contradict the 
evidence for the plaintiffs with respect to the nlental incapacity of 
Xrs.  Viola G. Jenkins a t  the date of the execution of the deed from her 
to the male defendants, and further tellcling to ~llon- that  the said 
Mrs. Viola G. Jenkins a t  said date had sufficient mental capacity to enter 
into a valid and binding contract and to execute said clccd. 

The issues submitted to the jury vere  a n s ~ e r e d  as f o l l o ~ s  : 
"1. At the time of the alleged contract between J. K, T'ann and 

Mrs. Viola G. Jenkins for the purchase of the note and mortgage deed 
from R. C. Cole, and the execution of the deed from the said Viola G. 
Jenkins to J. N. Vann and others, defendants in this action, was the 
said Mrs. Viola G. Jenkins of such weak m i l d  and memory that shc 
could not enter into a ral id a i d  binding contract, as alleged in the 
complaint ? Ans~ver : (No.' 

"2. Wha t  amount of money x-as cxpcllded by J .  S. Vann and otherb. 
defendants in this action, in the p u r c h a ~ e  of said note and mortgage. 
from R. C. Cole? Answer: '$475.00.' 

"3. What amount of money was reccirctl by J .  S. Yann and others, 
defendants in this action, from the sale of timber from the Jenkins tract 
of land ! Answer : '$403.50.' 

"4. What  part of said money, if ally, belongs to the estate of Xfi. 
Viola G. Jenkins, deceased ? Ansn.cr : '$120.55,' by consent." 

From judgment in accordance with the verdict, and directing that  the 
defendants pay into the office of the clerk of the court the sum of $120.55, 
to be held by said clerk for the administrator or executor of Xrs .  Viola 
G. Jenkins, deceased, the plaintiffs appealed to the Supreme Court. 
assigning errors i n  the trial. 

D. ('. B a m ~ s ,  E.  K .  7'?yler, n ~ l d  TI'. D. Boone for p l a i t ~ t i f s .  
E. L. l ' raris  rcntl ,7. Cnrlio,i Cherry  f o r  d ~ f e n d n n f o .  

CONNOR, J. A\n  examination of' the record in this appeal does not 
disclose any error for vliich the plaintiffs are entitled to  a new trial. 



Son(. of their as+ynients of error can be -u.tained. 011 the record, the 
defentiants are entitled to have the judgment of the Superior C'onrt in 
this action affirmed. 

The plaintifis contend, Iion.e~-er, that  i f  they are not entitled to a lien- 
trial for errors in the trial in tlie Sul~er ior  ('ourt, they are entitled to a 
new trial for newly discovered evidence ill arcordance n i t h  their n~ot ion  
which was duly niacle in this Court. See McIntosh, X. C'. Prac.  and 
??roc., page 806; c J o h ~ l ~ o ) ~  1 % .  R. R., 163 K. C., 431, 79 S. E., 690; S'fillt'y 
I . .  Plnning ,lIilla, 161 S. C., 517, TS S. E:., 760;  C h r i i t o  2'. l'olc, 153 
S. C., 434, 69 S. E., 422; Svl i fh  1 % .  X o o r e ,  150 S. C., l,iS, 63 S. E., 735; 
Nlntl, 1.. nlnc A ,  111 X. C.. 300, 16  S. E., 412. 

It appears from affidavits filed in this C'ourt hy tlic plaintiffs, and 
not controverted by the defendantq, that aftcr the expiration of the 
twnl of the S n l w i o r  Court of I h r t f o r d  C o n n t ~  a t  w11ic.h the action was 
tried, tlie plairitiffi discovered a letter which the defen~lant  J. S. Van11 
w o t e  to Mrs. TTiol:t G. Jenkins, who had dicd 11efore tlie trial, which 
is as follows : 

" A \ r r ~ i ~ i ~ ~ . ,  x-. (I., DOC. 1 Tth, 1932. 
"MRS. T~IOLA JEXKIKS, 

Aulander, N. C. 
"DEAR COUSIN VIOLA: Replying to your letter of t'ie 15tl1, which I 

received yesterday, I told Cola Sumuer sevrral days ago, that  we had no 
objection to tlie sale of your tiniber, providrd the hale n as made to some 
responsible party, or the money ~va5  paid for tlie timtler before i t  was 
cut, and the proceeds applied on the note. 
"I do not k n o ~ v  when i t  nil1 be postihle to get to sc3e ~ 3 1 1 ,  as I have my 

llallds full trying to shape nly 1)ersonal affairs hdore  lcaving the first 
of the year. 

"R7ith kind, good v islies, I arii 
Sincerely  you^^, 

JOE." 

This letter, while probably not cornpetelit, relevant, or ~nater ia l  a5 
evidence pertiiient to any of the issues submitted to the jury a t  the trial, 
nould be competent, relemnt, and material a* evidence 1)ertinent to an 
issue involving tlle relationship of Xrs .  Viola G. Jenkins anti the de- 
fendants with respect to tlie tract of laud ~.onveyed by her to them by 
deed dated 1.5 August, 1932. I t  tends to show that it n a i  understood 
and agreed by and between Mrs. Viola G. Jenkins and the clefendants, 
a t  the time his deed to them was executed, that  the relationship between 
them of mortgagor and mortgagee should continue, notwithstanding said 
deed, and that  Xrs .  Viola G. Jenkins should have the right to redeem 
the land from the deed of trust, by paging to the defendants the amount 
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due on his note. Before the new t r ia l  the plaintiffs m a p  alid probably 
:rill move for  l rave to  amcnrl their  complaint and  set u p  therein a new 
cause of action. S u c h  inotion will, of ?ourw,  be atltlrcqwl to  the di i -  
cretion of the court.  

The motion for  :I Ilrv t r i a l  f w  11mrly discowred c\-itl(>ilc<~ i. allowwi. 
Tt is so ordered. 

New trial. 

OILBRET ILATXOR, A A R O S  R A T S O R ,  .mu JOHS 0. IIAYXOIC v. Ii. B. 
R A T S O R  asn HIS TYII'E. N I S S I E  RAYSOR. 

an (1 

O R B R E Y  RATSOIL, A A R O S  I I A T S O K ,  asu J O H S  0. ILiTSOII \-. ALICE 
T A R T  ASD I I ~ R  I-Irsaaxn, R A T J I O K D  T A R T .  

(Filed 13 October, 1937.) 

1. Deeds 5 14b:  Mortgages 5 %-Grantee accepting deed directhig payment 
of debt  becomes personally liable, and  charge constitutes equitable lien. 

The o~vller of l ; ~ n d  divided it  into nine tructs and deetlrd one tract to 
cnch of his u i~~c?  chiltlren, rtwrving :I l i f ~  cstate. Only the tracts toll- 

reycd to two of tlie chiltlren were encumbered. but  the deed to each of 
the children provitletl that the g r u t e e  therein should pay one-ninth of the 
mortgirye iudr1)tethicsa rcnuli~iing ~uil);lid 11l1u11 tht. tlcatli of the grantor. 
Eacll child nccepted his rleetl and went into possession. ITcld: By nccept- 
ilig tlie deed etlcll grantee 1 1 e t ~ n e  prrson;tlly liable for one-nillth part of 
the nlortg:~gc inclcl~tedness reniaini~lg m~puicl upon the death of the 
grantor. even tl~ough the tract co~irc~yetl to hinl was not included in the 
mortgage. : ~ n d  si~cli liability constitutes a specific charge against the l:111d 
in the nature of nil eqnitnble lien thereon. in nccordnnce with the intent 
of the grantor ns disclosed by thc language ustxl, construed in the light 
of the attendant facts. 

2. Contribution 5 2-Plaintiffs in  this action held entitled to  recover of 
defendant under  doctrine of equitable contribution. 

Each of the nine children of the griultor nccepted deeds specifying that 
the gmntec shoultl p:~y one-ninth of the umonnt of a debt of the grantor 
remaining unpaid a t  his death, which debt was secured by a mortgage on 
only two of the nine tracts. The mortgage n-as foreclosed and the land 
sold, and this action was instituted by the children who were deeded the 
mortgaged tracts against other of the children whose land was unencnm- 
bered. Held: Plaintiffs. who hnd lost their lands by foreclosure, a re  
entitled to recover of each of defendants rrho failed to pay his part of 
the debt made a charge on his 1ai1d one-ninth of the amount of the mort- 
gage indebtedness under the doctrine of equitable contribution. 

APPEAL 1)~-  defendalits f rom h'pc(/r*. , I . .  a t  F e b r u a r y  Term. 1927. of 
, J o ~ s s ~ o s .  Affirmed. 
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By coliselit of the parties thereto, the ahore entitled actions, pending 
in the Superior Court of Johnston County, \ \ere consolitlat~tl for trial. 

The fact., admitted in the l~leading.. a i d  agreed a t  tlic, trial, artx a 5  
follows : 

1. On 25 June,  1927, John I. Raynor TWS seized in j'ce and in posses- 
hion of several tracts of land situate in tTohnston and [Iarliett counties, 
h'ortli Carolina; all said tracts of land, esccpt two, c.~rntailiing 39 and 
16.50 acres, resl~ectirely, nere  free and clear of enc~~nihralicc~s;  thc said 
two tracts of land had been conr eyed by the said John I. Raynor, by a 
mortgage, to the Grecnqhoro Joint  Stock Land Bank of Greensboro, 
X. C., to secure the p a p e n t  of his indebtedmss to the said hank, ill 
the sum of $1,500; the said indebtedness u a s  payable in equal install- 
ments of $32.50, nhicli ncre  due sc~nlianliu:dly. 

2. At said date, tlie said ,John I. l iaynor liad nine living childreli, 
including the Orbrey Raynor, -laroll Raynor, ant1 John 0. 
Raynor, and the defendants I(. B. Iiaynor and Alice Tart .  

3. Prior  to said date, the said John  I. Raynor had caused his lands 
to be divided into nine shares, of practically equal acreage; three of 
said shares include tlie tn-o tracts of land containing 39 and 16.50 acres, 
respecti~ely, wliicli Lad been conr eyed by the said John I. R a p o r ,  b j  
H mortgage, to the Grecnshoro Join t  Stock Land h i i k  These tllrcc 
shares of his land lvere conveyed by the said John  I. Raynor to the 
plaintiffs, respectirely, by deeds datetl 25 Julie, 1927 ; the remaining 
six shares of his land were conveyed by the said John  I. Raynor to his 
remaining six children, reqpectively, by deeds dated 25 June,  1927, 

4. I n  each of the deeds esecuted 1)y him, conveyiag the nine shares of 
his land to his nine children, respectively, the said ,John I. liaylior 
reserved to hin~self a life estate in the s l~a re  conveyctl by said deed. 
Each of said deeds n a s  duly probated and rwolded, and thereafter deli\- 
ered by the said Jol111 I. Raynor to the cliiltl i iar~~etl  t h lwin  as grantee. 
Each child acccpted the tlectl t lc l i re ld  to  liinl by the said John I. 
Raynor, and entered into posseision of the land desc~*ibed therein. 

5. 'Clie deetl executed by tlie said Jolili I. Raynor on 25 June,  1927, 
and thereafter delivered by liinl to tlic tl(~fcndant I<. B. liaynor, coiitairls 
a clause i11 words as follows: 

"It  is understood hetneeii tile parties to thi, deetl that there is a claim 
due by said Jolin I. Ray io r  to tlie Greensboro Join t  Stock Land Rank, 
the semiannual payment on which is $52.50, and that  snch p a y m ~ n t s  as 
may he due a t  tlic death of tlie said Jo1111 I. Raynor, the qaid K. B. 
Ragnor shall pay liii onr-nintli part of said paplciii.s as they shall 
hec~omc due." 

6. The deed executed by the said Jolui I. Raynor on 25 June,  1927, 
and thereafter delirered by him to tlie defendant Aliet~ Tar t ,  contains 
a clause in words as follows : 
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" I t  is understoocl between the parties to this deed that  there is a claini 
tluc by said Jolin I. Rayrior to the Greensboro Joint  Stock Land Bank. 
thc semiannual paynient on nhich  is $52.50, aiid that  s l i ~ h  p a p c n t s  as 
may be due a t  the ilcath of the said John  I. Raynor, the said Allice Ta r t  
-hall pay her one-nintli part of said payn~cnts as they becomc due." 

7. The deeds executed by thc said Jolin I. Raynor, on 25 June,  1927, 
and thereafter delivered by hinl to his other cliildren, respectively, con- 
tain a clause in the identical vo rd i  as tlloie appearing in the clause\ 
coontailled in the deeds to the defendants I<. B. Raynor anrl Alice Tart .  

S. John I. R a p o r  died prior to the c.ominenceinent of there actionq. 
H e  had paid all the in~tal lments 011 his indebteclness to the Crrrenqboro 
Joint  Stock Land Bank, \\liicll became clue prior to his death. 

9. .\fter the death of the -aid John I. Kaynor the tlcfcntla~it.; I<. U. 
Raynor and A l l ~ c ~ e  Tar t  each trnderctl to the Grcenshoro .Joint Stoch 
Land Bank a iunl of money e q u d  to a oiie-ninth of the i i i i t a l l m ~ n t ~  
\rhicli thereafter became due on the indebtedner5 of John  I. Raynor to 
said bank, ~i-hicll n a s  iecurctl by tlic inortgage 011 the lands conveyed bg 
the said John I. Kagnor to the plaintiff;. The lmlk  declined to acccpt 
partial paymenti on said initallnients. and thereafter, in eccorclanw v i t h  
the ternis and provisions of its mortgage, forec lo~e~l  tlic a n i e  and sold 
tlic lands nhicll tlie iaid John  I. Raynor had conveyed to the plaintiffs 
as their shares of his land. 

10. At the date of tlie foreclosure. of it. molStg:~ge by the Greenrboro 
.Joint Stock Land Bank, one-ninth of the anionnt due on the indebted- 
ness of John  I. Raynor to iaitl bank na.i $174.3" ,nit11 intcre-t from 
I January,  1935. 

On the foregoing facts, it  na. ordered, coilsiclcrrd. and adjudged by 
the court : 

1. That  plaintiffs recoTer of the defendant K. B. Raynor the sun1 
of $174.38, with il~tercst from 1 January ,  1035, until paid. 

2. That  plaintiffs recorer of the. tlefendant ,\lic.c Ta r t  the inn1 of 
$174.38, with interest from 1 January ,  1935. 

3. That  plaintiffs recorer of the defendants I<. B. Raynor and l l i c e  
Tar t  the costs of this action, to  he taxed by the clerk of thc court. 

4. That  the amount of the judgment recovrred by the plaintiffi of 
each of the defendants in this action is a specific charge or equitable 
lien on the land conreyed by John  I. Raynor to said defendants. 

The  defendants excepted to the judgment and appealed to the Supreme 
Court, assigning error i n  the judgment. 

O t i s  L. L)~rrlcall n n d  L e o n  E. S f ~ r e n s  for p l a i n t i f s .  
L. L. L e c i n s o n  f o ~  de f endan t s .  



C o n o ~ ~ .  J .  T l ~ r c e  ql~c.\tioi~s a r e  pesei i ted by this ;~ppea l .  I f  these 
qucstioiis arca a i i ~ n t ~ r e t l .  eae11, ill  the affirmative, the  j l ~ d g n ~ e n t  of the 
S n p e r i o ~ .  ('ou1.t I I IU- t  he affiimicd; otherwise. the  j11,lgrlwnt mus t  be 
r e r e r w l .  T l ~ c  qnestioni: a rc  : 

1. K a s  i t  the intc~iitioii of .Jolm I. Haynor,  : t i  tliwloicd by the lan-  
guagcL l~setl by Slim i n  the clnnic contained ill his deeds to the  defendants. 
~ ~ e s p c r t i r c l ~ .  con+tri~ctl i n  the l ight  of a l l  tlw facts  i l l o ~ , n  in  the record, 
to i tnpwe u l~oi i  the  grantcc i n  cach of w i d  tlectls ~ ) c r s o n a l  l iabi l i ty  f o r  
the I M > I I N > I ~ ~  ot one- i~ i i i t l~  of the a ~ n o u i l t  of h i \  i n d , ? b t u l n ~ c s  to the 
G L ' C T I I ~ ~ ~ I Y >  , Jo i i~ t  Stock 11:111(1 13:1nk a t  liis ~ l e a t l i ?  

the  ~ I O X ~ Y  of ia lc  cmitaii~ctl ill thtl 111ortgagc.. cwtitletl to i.ccover of encll 
of the drfci~tI:rnts :I srlirr of 111o1ii~y equal to  oi i (~-ni i i t l~ of >:\id intlehtcd- 
lieis a t  the da te  of said foiwlo.lire ant1 sale, and to h : ~ r e  said .;urn 
adjndged a specific charge i n  the na ture  of a11 equitahlc lien on the  land 
c~onvcyed l )y the said ,Johii I. I1;1ynor to  each of the dcfc~d:rnts  ! 

111 the briefs filed i n  thic C'ourt oil behalf of the dcfe~id:~ri ts  as  appel- 
lants,  i t  is concedetl tha t  t 1 1 ~  first qncqtioil 111n<t Iw l n r x e r e d  i n  tho 
affirni:~tivc on the  principle t h a t  n h c n  the  grantee i n  a d ~ c d  has accepted 
the tlectl nncl claim5 uiitler it, he assumes all  liabilities imposed upon hi111 
by the deed. S(>e l ' r i p p  v. S o b l c s ,  136  N. ('., 00, 4S S. E., 675. 

Tlic second q ~ w s t i o n  m u i t  a l w  be a i ~ s n ~ r c d  i n  the affirmative, on thtb 
authori ty  of -lfto.~lz 1 .  -11(1r\?t, 200 S. ('., 746, 15s S. E., -1-00. I11 that  
casc i t  was held tha t  n h e r c  :I f a ther  a~r t l  mother  c o l ~ r c y d  their  lands to  
their son, to effect a fanl i ly  ~ t l e n ~ c n t ,  and providrd i n  the i r  deed that 
the son s11o~i1~1 pay  a certaill ~ 1 u i 1  ot' 11io11ey 10 I l k  sister, the son, having 
:rcccljtd the deed. and claiining under  it, hi.came perkonally liable fo r  
the payment  of the  inollcy to  lii i  siitrlr. and  tha t  ll i i  s i ~ t c r  was entitled 
to  a n  cvpitablc lien on tlic lantl conveyed hy  the  deed to the  son f o r  the 
x n o u n t  of ~ ~ l o i l e y  TI liich hc. n a \  directed by thc. ~1 .~1l to l . c  i n  the dcetl 
to pay  to her. 

Tlie third q ~ ~ c s t i o i i  n111ct a l w  I w  ans\ver<d i n  the afirinative. T h e  
defendaiits I lar ing f:~ilcd to I J ~ , T  to  the Grcenshoro ,Joint Stock Land 
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plaintiffs a r e  entitled to recover of each of the  defendants the  sum of 
money which the  defendants were required to  pay  to the Greensboro J o i n t  
Stock Land  B a n k  i n  par t i a l  discharge of the indebtedness of J o h n  I. 
Raynor,  which was secured by  his niortgage on the lands of the plain- 
tiffs, on the  principle of equitable contribution. Lnncos tw c. Sfanfield, 
1 9 1  N. C., 340, 1.32 6 .  E., 2 1 ;  Z'r(!/lor 1 % .  E ~ ~ c r c t f ,  188 S .  P., 247, 124  
S. E., 316. 

I t  follows tha t  tllerc is n o  e r ror  i n  tllc judgnient of the  S u l ~ c r i o r  Court .  
T h e  judgment is  

Affirmed. 

('. 8. HEJIPHII,IA Y. THE BOARD O F  ALDERJIES OF THE TOWS OF 
FOREST CITY. I<. L. REINHARDT, RIAYOR, A N D  F. T. DAVIS, J. 
TS'ORTII MORGAN, G. C. JIcDASIEL, DR. C .  H. VERNER. AXD W. L. 
HORN,  EMBERS O F  THE BOARD O F  I\I.DERJIES O F  TIIE TOWS O F  FOREST 
CITY, NORTH CAROLINA. 

(Filed 13 Oct olwr. 1937.) 

1. Estoppel 3 4- 
A party adn~itting in his pleadings the existence of u certain public 

alleyway cannot deny the existence of such alleyway upon the trial or 
appeal. 

2. Dedication § 2- 
Provision in a deed for all :~lleyway aloug the side of the property 

conveyed does not constitute a dedication of sllcll alleyway across other 
property of the g rmtor  in the same block which other property does not 
touch the property conveyed, although the alleyway is later extended to 
such other property by deed of the owner of the intermediate property. 

:t. Easements .?- 
To establish iui casement by prescription, there must be n coutinuous 

and uninterr~~ptcd use or enjoyment of n defined easement for twenty 
years adverse to, and not by permission of, the owner of the soil, of which 
the owner has knowledge and acquiesce? in. 

4. Same- 
In  order for the public to acquire an easement for a road or alley by 

prescription, the right of way must he snbstantially defined, and in addi- 
tion to adverse user for the required period, the right of way must be 
worked and kept in order by public authority. 

3. S a m c E v i d c n c e  held insufficient t o  establish public r ight  to  alleyway 
by prescription. 

The evidence disclosed that there was a public alleyway across the back 
of plaintiff's land running to a street to the east of the property, and that 
there was an alleyway running from the side of plaintiff's lxoperty to a 
street to the west, and that the public crossed over the back of plaintiff's 
property in going from one alley to the other so a s  to malie a through 
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alley from one street to the other. The e~idence did not disclose that the 
course taken from one alley to the other across tlle back of plaintiff's 
land was defined, and the only eridence of control exercised by the town 
were its acts in working tlie alleys, constructing water and sewer and 
power lines, all of which acts were done ~vitliin fifteen years prior to the 
institution of the action and \vithout evidence showing that said acts were 
done on land of plaintiff between the two alleys. Held: The evidence is 
insufficient to show adverse user for the required period, or that said use 
has been along a defined course across plaintiff's land between the alleys, 
and a directed verdict for plaintiff on issues dependent upon the acquisi- 
tion by the town of a prescriptive right across plaintiff's land is without 
error. 

Pmrrroz,  for writ of mtrntlnvzzrs, heard bf>fore Cle,ne?if, .I., and a jury, 
a t  A ~ l r i l  Term, 1937, of RUTHERFORD. N o  error. 

Thc plaintiff seeks a writ of mr(,rdnnz7~s to require the governing 
authoritie. of Forest City to issue to him a permit for the construction 
of a n  anncs or additional building a t  the rear of plaintiff's present 
b~~ i ld ing ,  c s t ~ n d i n g  from the rear of wid building to tlic edge of a ten- 
foot alley. 

'The property faces on the 1)ublic square in Forebt City and 
is located near the center of a block houlld on the east by Factory Street 
:ml  on the \vest by Depot Strcet. Thcre is a ten-foot alley opening into 
Factory Street and extending back westxmd1-j to and across the rear 
of plaintiff's lot and ending a t  the plaintiff's western boundary line, near 
the hotel wall. There is also a twelre-foot alley opening into Depot 
Street and extending back eastuardly to the vesterly property line of 
1)laintiff's lot. The northern line of the ten-foot alley is slightly south 
of the soutliern line of tlie twelre-foot alley. These two alleys are 
l m e r d  in  deeds offered in evidence, and as to them thwe is no dispute. 

'I%. plaintiff contends that  these alleys aye separate and distinct, and 
that as-they do not connect they do not furnish a through passage from 
Ilevot Strcet to Factory Street, and vice versa. The de'endants contend 
that  the public has acquired by prescription a right of' nTay across thc 
rear of plaintiff's property so as to connect ihe two alleys, and thus for111 
one continuous passageway. 

Defendants admit that  they refused to issue a building permit solely 
for the wason tliat the proposed building would block the said passage- 
way. 

,It the close of all of the evidence, the court instructed the jury as to 
each issue separately, that if the? believed the testimony of the witnesses 
and the record eridence in the case that  they would answer the issues 
subnlitted to thcm, as follo~vs: 

''1. Is the plaintiff the owner of the land described irk the complaint 1 
.Ills~vt'r : 'Ye%' 
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"2. I s  the plaintiff estopped from erection of his proposed building by 
his deed to George TV. Jones, dated 11 June,  1920, as alleged in the 
answer ? Answer : 'So.' 

"3. H a s  plaintiff dedicated an alleyway across his lot, as alleged in the 
answer ? Answer : T o . '  

"4. H a s  the town of Forest City, by adverse user for twenty gears. 
acquired title to an  alleyway across plaintiff's land, as alleged in the 
answer ? Answer : 'No.' " 

The jury answered the issues in accord v i t h  the instructions of thr  
court, and from judgment entered thereon the defendants appealed. 

E d w a r d s  & Eclwnrds  rind ?rlor,qnn & S t o m j  for  p la in t i f f ,  rlppcllee. 
R. R. R l a n t o n  n n d  I?. I'. J o n e s ,  J r . ,  f o r  d e f e n d n n f s ,  nppr l l an t s .  

BARNTIILL, J. Plaintiff became the owner of the lot described in the 
 l lea dings 27 January ,  1925, under deed ~vhich  contains the following 
provision: "It is hereby stipulated and set forth that  a 10-foot alley is 
to be reserved a t  all times for general purposes across the south end of 
this lot, which is to be kept open 10 feet wide, S. 74lA E. until it  
opens into Factory Street." TVlde there does not seem to be any other 
record evidence referring to this alley, the existence thereof cannot now 
be denied by plaintiff. I t s  existence is admitted in his pleadings. 

On 11 July,  1020, the plaintiff conreyed to George W. Jones a tract 
of land facing on Depot Strect, which contains in the description thc 
following: "Being bound on the north by a IS-foot alley (which is to be 
a permanent alley)." The line described runs along the edge of said 
alley 631,!, feet easterly from Depot Street. As referred to in said deed, 
said alley does not touch the property presently owned by the plaintiff. 
The easterly end thereof, as described in said deed, lacked 21 or more 
feet reaching the westerly line of the lot described in the complaint. 
Nothing contained in said deed could be construed as a dedication of an 
alley extending beyond the property line of the property then being 
conveyed. The grantee did not so understand. The purchaser of the 
hotel lot thereafter acquired casement rights for an  alley from the 
eastern end of the alley as therein described to the westerly property line 
of plaintiff's property. Deed from C. 31. Biggerstaff c f  al. to George 
Jones, dated 16 July,  1923. I t  could not bc held that  the terms of said 
deeds constitute a dedication of an  alley beyond the limits of the prop- 
erty therein described, and the plaintiff is not estopped by the language 
used in said instruments to deny the existence of an  alleyway oaer and 
across his property. There is, therefore, no evidence of a dedication bp 
the plaintiff of an  alleyway over and across thc property in contro~ersg.  
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The defendants contend that  in ally event the public  ha^ acquired by 
prescription a right of n a p  across the rear of plaintiff':; property, so as 
to connect the two alleys and thus form one continuous passageway, and 
the esistence of this connecting link as a pawagen-ay is the real subject 
of controversy. 

T o  establish an  casernent by prescription there must tie (1) continued 
and uninterrupted use or enjoyment for 20 years;  (2 )  claim of right 
advcrce to the onncr  of the soil, kno~vn to and acquiesced in  by him, 
and ( 3 )  identity of the thing enjoyed. 9 R. C. L., page 772; D r u p e r  v. 
Conncr, 187 N. C., 18 ;  Durhnvi ?!. Wrigh t ,  190 N .  C., 568. 

A\ mere pernii,isive user is not infficimt. S.  7.. XcDvnie l ,  53 N .  C., 
254; 8. z3. Grow, 119 K. C., 868; Kennedy v. Il ' i l l inrrls. 87 N. C., 6 :  
S. I ) .  Johnson, 33 C., 647. 

The use ninst be adverse. 8. 1 . .  Sorr i s ,  174 N .  C., $08; Weaver c. 
P i f f s ,  191 N .  C., 747. 

Refore a highway can be established by prescription i t  must appear 
that the general puhlic used the s ~ ~ i l c  m d e r  a claim of right adverse to 
the onlier antl tlic travel niust be confilled to a definite and  5pecific line, 
althongh slight deriations in  the line of travel, leaving the road substan- 
tially the same, may not destroy the rights of the public. 18 C. J.. 
page 107; Elliott on Roads and Streets, section 194;  S. I > .  I I o y n i ~ ,  169 
N .  C., 277; illilliX.cn 7%. Denny,  141 N. C., 227; Rnilliere I > .  Shingle Co., 
150 x. C'., 633; f l n 0 1 ~ d ~ n  1 ' .  H (  11, 159 X. C., 300; 9 R. C. L., page 776. 

To cstablish the existence of a road or alley as a pnl)lic may, in the 
abvncc  of the laying out by public authority or actual dedication, it is 
c.ssentia1 not only that  there must he twenty years user under claim of 
right adverse to the onncr, but the road must hare  been v-orked and kept 
in order by public authority. l3oydett  1 % .  .Lthcnbtrch, i 9  N. C., 539; 
S. c. -1lcDnnie1, s u p r n ;  S. c. L u c u s ,  124 h'. C., 804; Stewart v. Frink .  
94 S. C., 457; Kozned!/ v. lITillinnls, supra. 

The only testimony in the record tending to show that  the town has 
attempted to eserciw control over either of said alleys ii the evidence 
that about eight years ago a town official requested the plaintiff to move 
komc coal from the rear end of 11iq lo t ;  that  the town constructed water 
and sewer lines along tlw alley about fifteen years ago; that  the town 
has worked the alley<, filling 111) holes, etc. ; antl that  tltere has been a 
p o w r  line along the alley since 1022 or 1923. ,111 of these acts took 
place sinw 1020, and it is not clear as to what part of' the plaintiff's 
lalid is used for the water and sewer line, nor docs it appear that  any 
work n a s  done on plaintiff's property. A\ll of the evidence tends to show 
that there was 110 marked or defined alley on this block until the hotel 
building was rons t ruc td  ~ b o i ~ t  1921. Pr ior  to that time the southern 
end of thic block n as open and was used 1)y the general public for camp- 
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ing, hi tching horses, t rad ing  ground, bone yard,  and  a i  a n  en t ry  to  the 
r e a r  of the  stores facing on the  public block. S l~breqnent  to tllc con- 
ctruction of the  hotel building, traffic going f rom one alley to nnothr l~  
"spills out" over and  across plaintiff's back lot and thc  atljoining lot. 

There  is a total abqence of rvidence i n  the  rccord tending to show 
either t h a t  there has  been a n  adverse user of plaintiff's property f o r  the 
required period, or t h a t  said 11sc has  been along a defined or marked m y  
forming  a connecting l ink betwren the  t\r o a l l c p .  T h e  public has  used 
the  r e a r  of plaintiff's lot and  the  other ~ a c a n t  portion of this  block a t  
will b y  p e r m i ~ s i o n  of the plaintiff and the other  ov-ners thereof. T h e  
law should, and  does, encourage acts of neighborly courtmy. T h e  plain- 
tiff's acquiescence i n  the use of his  property fo r  tlic ronrcniencc of hi& 
neighbors a n d  frientlq, r rsul t ing i n  no i n j u r y  to him. should not,  and 
does not, depr i re  h i m  of the  property, o r  estol) hi111 f rom a s v r t i n g  h i <  
rights. T h e  defendants'  csccpt i re  ns.ig.nnients of e r ror  cannot l ) t >  -11s- 

tained. 
I f  the  t lefel~dants  conridel- it  r w w t i a l  tha t  the t u o  allcys should bc 

connected so as  to form a throng11 passageray .  thcy I i n r t l  a n  actequilte 
reniedy. 

I n  the  t r i a l  below, there was 
N o  error .  

(Filed 13 October, 193'7. ) 

1. Attorney and  Client § 12- 
An attorney may be disbarred by judicial or statntory procedure. 

2. Same: Constitutional Law 17- 
In  disbarment proceedings had in conformity with the legislative 

method, ch. 210, Public Laws of 1933, respondent's exception on the 
ground that the proceedings deprived him of his right to trial by jury is 
untenable when the matters in issue are  determined by  n jury upon his 
appeal to the Superior Court. 

8. Same--Respondent may not contend i n  SupelSior Court that prior pro- 
ceedings were void when he  participated therein without objection. 

A respondent in disbarment proceedings had in conformity with the 
legislative method cannot successfully contend upon appeal to the Superior 
Court that  all proceedings prior to the time of trial in the Superior Court 
were void a s  being without warrant of law when he participated therein, 
without objection, since the proceedings are civil in nature rather than 
criminal, and the objection being based upon a constitutional right which 
may be waived by express consent, failure to assert same in apt time. 
or by conduct inconsistent with a purpose to insist upon it. 
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4. Same: Pleadings § 29- 
In a legislative disbarment proceeding, a motion to strike from the 

complaint allegations relating to matters occurring prilx to the effective 
date of ch. 210, Public Laws of 1933, is too late when not made until af ter  
the jury has been impaneled. C. S., 537. 

3. Appeal a n d  E r r o r  4 0 b  
The refusal of a motion to strike out certain allegations will not be 

hi~ld prejudicial ~ 1 1 0 1 1  all c~ idence  relating to such allegations is excluded 
at  the trial. 

6. Attorney and  Client # 13- 
A demurrer to the evidence bearing upon certain charges in disbarment 

is correctly overruled when there is more than n scintilla of evidence 
silpporting the charges even thongh the evidence relating thereto is con- 
0icting. 

7. Trial # 2 B b -  
If diverse inferences may rcasonnbly he dmnm from the evidence, some 

favorable to plaintiffs and others favorable to defendant, the cause should 
be submitted to the jury for final determination. 

8. Appeal a n d  E r r o r  # 49- 
A decision of the Supreme Court is authority only a s  to matters therein 

clecideil. The I 'arlco. cnse,  200 N. C., 693, is not authority for eliminiting 
offenses committcd prior to 1 July, 1933, the effectivc date of the act 
incorporating the State Bar. 

9. Attorney and Client § 11: Constitutional Law # 15b- 
This State requires as  high a standard of conduct for attorneys a s  is 

else~vhere rcqliircd, bnt the right to prnctice may not hr revoked without 
due process of law. 

.IPI>EAL by  respondent, E d g a r  C. West,  f r o m  IInwis, .J., a t  J u n e  
Tcrm, 1037, of HAKXETT. 

Disbarment  ~ r o c e e d i n g ,  instituted 1 9  Xovember, 1932, by the  N o r t h  
Carol ina S t a t e  B a r ,  under  au thor i ty  of ch. 210, Publ ic  Laws  1933, on  
nllegations of f raud ,  deceit, retention of funds  without  bona f ide claim 
of r igh t  thereto, soliciting business, and  general unfitness 
f o r  t h e  practice of law. 

T h e  charges fal l  into two classes i n  respect of the  t ime of their  coin- 
mission: F i r s t ,  those occurring prior  to  1 J u l y ,  1933, tlw effective date  
of the  ac t  incorporat ing the  N o r t h  Carol ina S t a t e  B a r ,  wliile respondent 
was act ing as  counsel f o r  J. B. Colt C o m p a l ~ y ;  and, second, those occur- 
r ing  a f te r  said date, while respondent was act ing as  counsel f o r  S tacy  
Couser, individually, and  as  administrator  of his wife. 

T h e  T r i a l  Connnittee of the S t a t e  B a r  found the respondent gui l ty  on 
al l  the  charges a s  preferred, a n d  recommended his  disbarment. U p o n  
exceptions, the  report  of t h e  T r i a l  Committee was  heard by t h e  Council 
of the  Sort11 Carol ina S t a t e  B a r  a t  i ts quarter ly meeting 011 17  J u l y .  
1936, and resulted i n  adoption of resolution disbarr ing t4e  respondent on  
account of t h e  mat te r s  and  things set out  in the  second class of charges, 
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or those occurring since 1 July,  1933, the Council holding, "in deferencc 
to the opinion of the Supreme Court of Kor th  Carolina in I n  re Parker, 
209 S. C., 693, . . . i t  is without jurisdiction of the offenses com- 
mitted prior to 1 July,  1933." 

The respondent duly filed objection and exception to the judgment of 
the Council and appealed to the Superior Court of Harnet t  County. 

I t  is admitted that  the procedure before the Tr ia l  Committee and the 
Council of the State Bar  was in conformity to the provisions of the act 
incorporating the State Bar, ch. 210, Public Laws 1933. 

When the matter was called for trial in the Superior Court, and after 
the jury had been sworn and impaneled, but before any evidence was 
introduced, the respondent moved to dismiss the proceeding for want of 
jurisdiction, i n  that  (1)  the matter was not originally instituted in any 
court of competent jurisdiction, and no valid order of reference was made 
therein; (2 )  respondent had been deprived of his right of tr ial  by jury, 
and all prior steps taken in  the matter were without warrant of law. 
Overruled ; exception. 

The  respondent then moved the court to strike from the statement of 
complaint all allegations pertaining to matters occurring prior to 1 July.  
1933. Overruled; exception. The court did, however, later exclude all 
evidence pertaining to these matters, and they were not submitted to the 
jury. 

The  jury returned the following verdict: 
"1. Did respondent, Edgar C. T e s t ,  in his capacity as attorney a t  law, 

collect money for his client, Stacy Couser, individually and as adminis- 
trator of his wife, from Atlantic Coast Line Railroad Company and 
retain part of the same without a bona fide claim thereto. as alleged in 
the complaint ? Answer : 'Yes.' 

'(2. Did respondent, Edgar  C. West, in hid capacity as attorney a t  law, 
willfully deceiw his said client, Stacy Couser, i nd i~ idua l ly  and as ad- 
ininistrator of his wife, and was he guilty of other unprofessional con- 
duct in connection v i t h  collections from Atlantic Coast Line Railroad 
Company, as alleged in the complaint ? Answer : Tes . '  " 

Judgment on the verdict disbarring the respondent, from which he 
appeals, assigning errors. 

J .  L. Emanuel for ATorth Carolina State Bar 
I .  R. Williams for respondenf. 

STACY, C. J. There are two methods by which an attorney may be 
disbarred : 

1. The one judicial. Attorney-General v. Gorson, 209 N .  C., 320, 183 
S. E., 392; Atforney-General v. Winburn, 206 N. C., 923, 175 S. E., 
498; In  re Sfiers, 204 N. C., 48, 167 S. E., 382. 
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1. The other legislatire. I n  re P a r k e r ,  209 N. C., 693, 184 S. E.. 
.>n2 : ( ' o v l m i f i c ~ c ~  on (:ric~r.rrnccls 1%. Sfricl,.ltr,ril, 200 K. C , 630, 158 S. E., 
110. 

In the in-tant caw, tlic legislative method alone has been pursued, 
and the regularity of the proceeding under tlie statute is admitted. 

Tt is not percclil-ctl lion the respondent can contend, with any hope 
of swcess, that  his i.iglit of trial by jury 2 1 : ~  been taken away when the 
coiitrorerted ma t t<~r  hab bccn tried hy a jury. A t  the time of his 
motion, the jury ha11 heen .worn and impaneled, and was then ready 
to t rx  the c a v .  Iri .tppliccrnfs f n ~  L i c m s r ,  143 N .  C., 1, 55 S. E., 
636. 

S o r  is i t  perceived upon what ground thcl respondent can successfully 
contend that  all prior psoccwlings were void after he liad participated 
tlierein, n itliout objection, up to the time of trial i11 the Superior Court. 
('ompare Ilonrtl of -1Icditnl  E ~ a m i n e r s  1%. Card/zcr ,  201 N. C., 123, 150 
S. E., 8 ;  3. 2 % .  C'trrmll, 104 K. C., 37, 138 S. E:., 339; J l a n n  v. Board of 
Oplon lc t ry  E.~trtni~1rrs,  206 N. C.. 853, 175 S. E., 281. The proceeding 
partakes of the nature of a civil action, rather than that  of a criminal 
prokecution. Irr Rb21u. 150 N. C., 44, 63 S. E., 190; 2 R. C. L., 1058. 
r l  constitutioiial right, a i  we11 as a statutory one, may be waived by 
eslvess conscnt, by failure to nwtxrt it in apt time, or by conduct incon- 
sistent with a pnrpow to insist up011 it. 8. I.. I Iar ts f ic ld ,  188 N. C., 357, 
124 S. 13.) 629 ; S. 7.. X i l c  h(ll1, 119 S. C., 754, 25 S. E., 783. Compare 
~5'. 1 , .  ('(ctnby, 209 X. ('., 50, 182 S. E., 715. 

The respondent's second exce1)tion is equally untenable. I I i s  motion 
to strike froin the coinplaint all allegations pertaining to  matters occur- 
ring prior to 1 July,  1033, if meritorious, which is neither conceded 
nor tlecitled, comes too late, C. S., 537, and 110 prejudice has been sho~vn 
to 11a~-e r e sn l td  from tlie court's action thereon. Lrosiery Xi11 L ) .  

IIonirry illills, 198 S. (I., 596, 152 S. E., 79-1 ; P e m b e r t o n  v. Greensboro, 
803 N. C., 514, 166 S. E., 396; R u c k e r  2.. S n i d c r  Hros., 211 N .  C., 566. 
All l  tlw evidence. pertai~ling to these niatters was excludcd and withheld 
from the consideration of tlic j~ i rp .  The respondent has no just cause 
to romplain a t  tlie court'i action in this respect. 1 2 0 1 1 ~ ~  7>. McKinnc!y ,  
1.59 1, C'.. 310, 74 S. E., 066. 

Tlic respondcnt ~ C I I I I I ~ I ~ ~  to the evitlriwe bearing upor tlie charges in 
t h ~  sccond claw, or those relating to the Stacy ('ouser matters, which 
orcnrrrd aftes the incorporation of the State Bar, and nloved for judg- 
ment of iionsuit under the IIinstlale -let, C. S., 567. To the overruling 
of this motion, the reqpondcnt excepted and assigns same as error. Tlic 
rnling is correct. T r w ,  thc el-idence is not all one w a F  It is conflict- 
ing. Thcrc is more than a scintilla to support the charges. This 
rcquisecl its <lll)iniciion to the jusy. Diamond  u. Xerv,'ce Stores ,  211 
N. C., 632; Lincolu I . .  I?. I?., 207 N. C.. 787, l i 8  S. E., 601. The rule 
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is, that  if direrse inferences may reasonably be dralvn from the evidence, 
some favorable to the  lai in tiff and others favorable to the defendant, 
the cause should be submitted to the jnry for final detern~ination. Ilobbs 
1 ) .  N a n n ,  199 K. C., 532, 155 S. E., 163. 

Doubtless i n  recognition of the correctness of the court's ruling on 
the motion to nonsuit, the respondent has omitted any discussion of the 
exception in his brief. This renders it unnecessary to recapitulate the 
evidence or to set it  out in detail. I t s  delineation would serve no useful 
purpose. The exception to its sufficiency is not well taken. 

I t  will be noted that  the charges falling in the first class, or those 
relating to the J. B. Colt Company matters, all of which occurred prior 
to 1 July,  1933, were eliminated "in deference to the opinion of the 
Supreme Court of North Carolina I n  re Parker,  209 N. C., 693." 
whi le  the matter may even now be more or less academic, and certainly 
will i n  time become entirely so, as the probability of the question again 
arising will become increasingly remote, stilI i t  may not be amiss to 
observe that  the opinion in the Parker cnse, supra, is scarcely authority 
for  the deference suggested. That  case, like this one, is authority only 
for what i t  decides. There, we were interpreting a record. The case 
mas made to turn  on the insufficiency of the evidence to show that  the 
act complained of mas done by the respondent in his capacity as an 
a t t o r n e ~ .  Only one issue was submitted to the jury. "Xot on this 
record" was the answer to the inquiry:  "Shall the respondent be dis- 
barred by the statutory method?" This was the only question deter- 
mined. All other matters were either continued in the trial court or 
not decided on appeal. Likewise, in the present case, we are princi- 
pally concerned with the interpretation of the record. 

Neither the Parker case, supra, nor this one, is predicated upon any 
lowering of the high standard of conduct required of attorneys. This 
standard is as high in North Carolina as i t  is elsewhere. I n  re d p p l i -  
cants for License, Parmer  and Duke ,  191 X. C., 235, 131 S. E., 661; 
I n  re Dil l ingham, 188 N .  C., 162, 124 S. E., 130. I t  is not after the 
manner of our courts, however, to deprive a lawyer, any more than 
anyone else, of his constitutional guaranties or to revoke his license with- 
out due process of law. I n  re S f i e r s ,  supra;  Commit tee on Grievances 
0.  S tr ickland,  supra. I n  other words, to borrow an  expression from the 
field of sports, before any citizen, lawyer or layman, can be called out 
on strikes, the ball must be put orer t h e  plate. Aberne fhy  1' .  Burns ,  
210 N. C., 636, 188 S. E., 97 ;  AS. c., 206 N .  C., 3'70, 173 S. E., 899. This 
was the holding in  Sfr ick land ' s  case, supra, in Sf iers '  cuse, supra, in 
Abernethy's case, supra, and in  Parker's case, supra. I t  is the just rule 
applicable alike to all and to which all may repair. I t  also has the 
merit of being easily understood. H e  may run that  readeth it. Habak- 
kuk 2 :2. 
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r > 1 lit. applicatioli  of the rule  to  fact. properly p r e ~ n t ~ d  resulted i n  
di-harment  i n  each of the following cases: A f f o r n e y - G c n c m l  2.. Gorson.  
\ ~ c l m  ( f r a u d  in the  proc~i rcmr~nt  of license, colisisting or' false statement 
ant1 suppr i  \cia 7se7i) ; - I l f o r ~ ~ ~ y - G e ~ ~ c r ~ ~ l  L'. 117iilb1(ri~, 511pm (conduct 
iulbccnming member of thc  bar, consisting of false s ta t lments  and  sup- 
prek,\in r c r i )  ; 8. 1 % .  IIoi ~ i ~ ~ o t l ,  206 K. C., S'i, 173 s. E.. 14 (confession i n  
open court to  colilliliscion of felony) ; 8. 1 .  IIollingcworfh, ibid., 739. 
175 S. E., 99 (plea of 11020 coi l lendere  to  charge of false pretense and 
licenit. vohnitar i ly  surrendered; rcinstatcine~it  denied) ; ,lIcLetrn 7). John- 
5 0 1 1 ,  171 N .  C'.. 345, 93 8. E., 847 ( e r i n ~ i n a l  ~ o n v i e t i o ~ ~ s )  ; S. v. Pace ,  
210 S. C., 255, 186 S. E., 366 ( c o n ~ i c t i o n  of ernbezzlxment; question 
of tli-1)arment not ~lebntctl, lieilcc not a d r c r t d  to i n  report  of c a ~ e ) .  

I n  tlir  abscilcc of a n y  r e ~ c r s i h l e  error ,  which re.pond(>nt h a s  failed to  
illon., the verdict and  judgment will 11e ~~pl ie l t l .  

No error .  

( Filctl 13 Octolw. 1037. ) 

.\ttorney and Client a 0-Evidence held insufficient to hold wife liable for 
attorney fees in artion against husband in which she was not a party. 

In tliiq action I)!. ;ittome> s :~gainct 1111sl1nud ant1 wife to recover fees for 
prof-iion;~l v r ~ i c r ~ .  the cridencc farorable to plaintiff<, tended to sliow 
tliat thv 1111+:1nd had ileetletl Innti to the n i fc  subject to :I mortgage, that 
plaintiffs' scrxiccs mere rcndcred in an action against the husband alone 
to forrcloic the mortgage. and that the wife 61iew of the action and that 
it lint1 I ~ c ~ r l  ;~ t l~ :~ t~ t :~qeouc ly  iettlrd hg c o m p r o m i ~ .  rind t \ a t  there was no 
?ontract ni,itle directly bctwcrn tlic wife and plaintiffs Hcld: The eri- 
tlcticc is it~sltfficinit to be mbmittcd to thch jury on the question of the 
wife'% :~nthorizntion of the cmplogme~it of p1:lintiffs for licr or on a n  
implictl c*ontr,~ct by her to pny plnintiffq, nnd tile wifc's motion to nonsuit 
\honld have hcen allowed. 

Coxxon. J . .  concurring. 

1 L i ~ s r r r r . r . .  ,J.. dissenting. 

Crwr. .I( ,110s f o r  professional service.; rendered befor(> l l u w i s ,  J . ,  a t  
.June 7'twl1, 1937. of RARNETT. Rewrsed .  



N. C.] FALL T E R M ,  1937. 195 

SCRENCK, J. This action was instituted in recorder's court of Dunn 
to recover attorneys' fee for professional services alleged to have been 
rendered in  an  action in the Federal Court by the Virginia Trust  Com- 
pany against H. TV. Lucas. The plaintiffs obtained judgment and the 
defendants appealed to the Superior Court, where plaintiffs again ob- 
tained judgment and the f e m e  defendant, Callie Lucas, appealed to the 
Supreme Court, assigning as error the court's refusal to allow her 
motion for judgment as in case of nonsnit made when the plaintiffs had 
introduced their evidence and rested their case and renewed after all 
the evidence was in. C. S., 567. 

We are of the opinion, and so hold, that  the trial judge erred in 
refusing to allow the appellant's motion. The evidence was to the effect 
that  the action in  the Federal Court, wherein the alleged services were 
rendered, was against the male defendant; that  the f e m e  defendant, the 
appellant, was not a party thereto. The plaintiff E. F. Young testified : 
"I do not recall that his wife ( the appellant) ever went to my office 
prior to the settlement (of the case in tlie Federal Court) .  I never had 
any conversation or contract with her about it." ,111 that  the evidence, 
taken in  the light most favorable to the plaintiffs, tends to prove is that  
the appellant was the wife of her codefendant, that  the land, the fore- 
closure of a deed of trust on nhicli was thc subject of the action in the 
Federal Court, had. prior to the action of foreclosure, been deeded hy her 
codefendant to her, and that  she knew of the action in the Federal Court, 
and that  said action had been advantageously settled by compromise. 
This was not sufficient to carry the case to the jury upon the theory that  
the f e m e  defendant, appellant, authorized the employment for her of tlie 
plaintiffs, or that  there was all iniplied contract by her to pay the 
plaintiffs. 

Fo r  the error assigned, the judgnlcnt against the appellant is 
Reversed. 

COPI'NOR, J. I eoncur in the ju;lgnient of this Court, reversing the 
,judgment of the Superior Court, on the ground that  there was no evi- 
dence a t  the trial tending to show that  the a p p a l i n g  defendant is liable 
to the plaintiffs for their fee for :e r~iecs  rendered to her husband in  an 
action to which she was not a partg. 

The  question as to whether the appealing defendant is under a moral 
obligation to pay plaintiffs' fee is not 1)resented to this Court. I there- 
fore refrain frorn expressing any opiliion as to the answer to that  ques- 
tion. It is true that  tlie defendant IT. W. Lucas had conveyed to the 
defendant Callie Lucas the land which he had theretofore conveyed by 
the mortgage which the T'irginia Trust  C'o~npany had sought to fore- 
close by the action in the Federn1 Conrt. Shc was not liable for the 
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ilidchtctlncss srcured by the inortgage, and  had a r igh t  to  look to her  
g ran tor  to protect her  intcrest i n  the  land. T h i s  he  undertook to do, by 
cniploying the  plaintiffs to  defend the  action. H e r  g ran tor  did not call 
upon lier to  tlcfend the  action, nor  did the  plaintiff., \ilia ki1c.w tliat slle 
was the  owner of the land subject to the mortgage, not i fy her  that they 
looked to her  f o r  their  fee f o r  services i n  defending tlie action against 
her  liusband. I do  not th ink  that  i h c  owed plaintiffs a n y  legal d u t y  to  
pay their  fee. 

~ A R X I I I I , L ,  J., d isbmt ing :  111 addition to the fa- ts  cited i n  the 
opinion of t h e  Court ,  the i w o r d  disclows tha t  11. 17. I.ucas conleyed to 
his n i fc ,  Callic Lllcas, the fettcc. c l c f f d a n t .  a t ract  of and  subject to a 
nlortgage i n  tlir s ~ m  of $4.ih5.72; tha t  thereafter,  oil 31 March,  1030. 
the 1-irginia T r u s t  C o n ~ p a n y ,  llolder of tlw mortgage, instituted a fore- 
c lo .u l~  sui t  againkt 11. W. Lucaas; tliat 11. W. Lucas crnployed the plain- 
tiffs to defend said s u i t ;  t l iat af ter  conqiderable effort the  plaintiffs 
nl , r i r td  a t  :I cornpromise sc t t l cn~ent  ill said snit,  under  the  terms of 
~\ l i ie l i ,  by tlic pa,wtieiit of $1,500 cash, a reduct io~i  of $2,000 i n  the> 
anlornit r l a i ~ n c d  naq  a l lo~veJ  by thc Virginia  Trus t  Company and an 
cstt~n5io11 of time w a i  grantcd f o r  tllc payment  of the Iralance. I t  doc. 
not a p p a r  tha t  the T i rg in ia  T r u s t  ( 'ompany was sccking a personal 
jl~tlgnient.  Therefore, thc 0111. ibbue in ro l rcd  was tlie foreclosure of the 
~ ) r o p c r t y  of th(, f c r ~ r  t lcf(~ndaiit .  11. IT. L ~ ( s a s  hat1 no  intcreqt tliereiii 
csccpt to protrct  the  1)roperty of hi5 n i f c .  S h e  w a i  thp only one who 
.toot1 to lose o r  g a i n  by the  suit.  

' I ' h  appeal ing defendant testified : "I Ileard t l ~ c ~ i i  ta lking of the big 
w i t  brought by the Vi rg in ia  T r u s t  ( ' o ~ ~ i p a n y .  3Iy l iu~l~aricl  has  a l w a p  
attended to thing\  of this kiutl. I I e  attcnds to thing, like the lawsuitb 
and the 1argc.r tllings. - I t  t l ~ c  t ime the  ~ u i t  \ \ a s  brought I had  a deed 
to me f o r  thi, land. . . . I lir>artl lily h u ~ b a i ~ d  talki ~g about  having 
Mr .  Young in tlicl c a w  a t  I l a lc ig l~ .  I h e a d  talk about the i c t t l e~ncnt  
of the snit.  I don't r c m c m b ~ r  hon ~ n u c l l  tlic eaqli p1y111mt was. I 
k n c v  it took so i~ lc  cadi." She  f l ~ r t l l e r  twtifietl tha t  .1i~ ad\-anced part 
of t l i ~  n1oii(~y the Virginia  Tru5t Company 1-cquiretl to bt, paid i n  cad i  
i n  order  to c'ffect tlic iettlcrnmt, anti that  she kncn. 1u.r l iu~bai i t l  wab 
csr~cwtiilg a rhat tcl  inortgagc upon the crops r a i d  oil her  land to secure. 
thc payment  f o r  the f c r t i l i ~ e r ,  adra:wcd hy t h  plaintifl .  "He  told mc2 
that  311.. y o u n g  was going to let hi111 h a \ e  $265.00, prclvitlctl he woultl 
ntakc hinl a note f o r  his fee and all. I gave h im the cash before lit. 
n~zldc the, ilotc. 'The not(. was paid." T h e  plaintiff tc.tifictl, referr ing 
to the $1,500 advallcrd, tlint "'L'hcg 1)aicl m e  hack." Thi. i i  not denircl 
hy the defe~itlarit. 

I t  would appear  f rom thiq c\  itleilcc not only tha t  tilt. f t . t ) rc  tfeft.ndant'. 
1rus)Jaiid usually looked a f t w  tlw 5uits and larger  things i n  which the 
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defendant was interested, thus  creat ing in h i m  an implied agency to 
repre>ent  her, but tha t  this  defendant, with ful l  knowledge t h a t  her  hus- 
band was act ing f o r  and i n  her  behalf i n  seeking to prevent a foreclosure 
of her  land, acquiesced therein, conversed with h i m  about  it, furnished 
money to effect tlie settlenient, took the ful l  benefits of tlie settlement, 
and  now refuses to  pay. 

Sl ight  eritlcnce of tlie agency of the  husband f o r  the  wife is  sufficient 
to chargc her  where the  receires, re tains  and enjoys tlie benefit of tlie 
contract.  30 C. J., page 622. 

Payments  made  by the pr incipal  on account of benefit received mny 
amount  t o  a ratification of thc  agent's unauthorized act  i n  procuring the 
benefits, where a t  thc t ime of the paynicnts the  pr incipal  has  full  lmm-1- 
edge of the t raniact ion.  W i l l i n m s  I > .  Crosby Lumber Co., 11s N .  C., 928. 

O n  the  facts  appear ing  i n  this  record, I a m  of the  op i~ i ion  t h a t  thih 
defendant is  charged with the moral obligation and the  legal d u t y  to  pay 
plaintiff f o r  his  services. 

I am authorized to say  t h a t  NR. JCSTICE C L A R K S ~ S  and ~ I R .  J u s n c t .  
DEVIN concur i n  this  dissent. 

TOWR' O F  WILKESBORO, a MU~ICIPAL CORPORATION, THROUGH ITS ~ ~ A Y O R ,  
TV. E. HARRIS;  R. R. REISS,  JOE R. BARBER, C .  E. LESDERBIAN. 
Asn L. B. DUL-i, CohfJ r~ss~oN~Rs;  IT. E. HARRIS, J ~ A Y O R  01' THE TOWN 
OF WILKESBORO: P. I,. LENDERMAN, TAix COLLECTOR ASD CHIIF 01' 
POLICE OF THE TOWN OF WILI<ESRORO; MRS. 0. 3'. BLEVINS, WIDOW 
OF 0. F. RLEVINS, Towri CLERK A N D  TREASURER OF THE TOWN OF 

WIJJKESBORO. A N D  RUSSELL HENDRES, ~ L ' P E R I X ~ E N D E N T  O F  WATER 
FOR T H E  TOJYN O F  \TI~,KESBORO, v. J. I?. JORDi\N, WILLIAM A. 
STROUD. J. It. HEKDERSOX, TV. E. SJIITIIEY, C. A. LOWE, C. T. 
DOCGHTON. J .  M. BUMGARSER. ,inn 6. T. PREVETTE. 

(Filed 13 October, 1937.) 

Pleadings 9s 2, 16-Separate a n d  distinct causes of action by different 
plaintiffs against different defendants may not  be  joined. 

This action was instituted by a municipality and the officers thereof 
against defendants who had held the offices as  the result of an illegal 
election. Plaintiffs sought to recover in their individual capacity for their 
salaries prior to their obtaining possession of their respective offices, and 
against the sureties on a bond filed by some of defendants in an action 
attacking tlie validity of tlie election, which bond was conditioned upon 
payment to plaintiffs of salaries received by defendants if plaintiffs should 
be successful in the action, and against defendants for fraudulent dis- 
htirsement of to\vn flinds. EZcld: Defendants' demurrer for misjoinder of 
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pnrties and causes should hare been allo~ved, since the tor:n had 110 interest 
in the recovery by the officers in their indiviclnal capa&ty of the amounts 
alleged to be due them for salary, and since tlie indivitlunl plaintiffs had 
no right to maintain an action to recover for alleged frludulent disburse- 
ment of to~vn f~uids, nor were tlle sureties on tlie boncl :illeged to be liable 
either on that cause of action, or the action agninst the defendants not 
named in the bond. C. S., 507. 

l l r ~ ~ ~ a ~  by defendants froni Clcnze~l f ,  J. ,  at Alugnst Term, 1937, of 
% T ~ ~ , l i ~ ~ .  J u d g ~ n e n t  reversed and action dismissed. 

T h r  defendants d e ~ n l ~ r r e d  to the complainr oil the ground of misjoindcr 
of parties and canws of action. 

Thcse are the material allegations of tlie voiliplaint : That  the ton.11 of 
Tilkesboro is a municipal corporation, and plaintiffs IIarris, Lentler- 
man, Barber. Ik ins ,  and Dula were mayoi and com~nicsioncrs of said 
town, P. L. Lciidernlali, tax collrctor t~ntl c'liief of police, a i d  Mrs. 0. E'. 
13!evins is the n idon. of 0. F. Blevins, dcccjaced, and claims as part  of 
her ycar's allowance tlle balance of salary t lw 0. F. Blerins as secretary 
and treasurer of the town. 

That  thc dcfmtlants Jordan,  Douglitoli, Ilenderson, and Lowe, by the 
use of illegal ballots a t  the election on 7 Xag,  1935, caused themselves to 
he wrongfully declared elected mayor ant1 conimissioners of said tolvn, 
and unlawfully held said offices during tlic llcriod from ; G ~ l u g u s t ,  1935, 
to 11 Decen~ber, 1935, nhen  thc indi~i t lua l  1)lailitiffs came lawfully to 
the tllc exercise of said offices, in awordance with the clecisions of the 
Supreme Court of Sort11 Carolinti in the artions entitled 1liill;esboro 1 1 .  

IIarris (reported in 203 K. C., 749) and I I n r ~ i a  1 % .  AIIiller (reported in 
208 K. C., 746). 

That  i n  the action entitled Wilkesboro 1.. I l i r r ~ i s ,  suprn, the defend- 
ants Jordan,  IIenderson, Doughton, and Lowe executed a bond to thew 
individual plaintiffs (other than  Russell I I w d r e n )  in tlle penal sum of 
$1,500, with defendants Bun~garne r  and l'revcttc a>  iuietie-, said boncl 
conditioned that  in case the named individual plaintiffs werc successful 
i n  the action the defendants should pay said plaintiffs the salaries, fees, 
cmolulnents, and moneys recrived by tlie ilcfeiidants during their occu- 
pancy of said offices. 

That  during the litigation over tliese offiws, plaintiff3 were required 
to and did turn ovcr to defendants all the money, books, v ld  property of' 
said toun,  i~icli~tliiig cash, tax bookq, and t a s  sales certiiicntcs, and tlmt 
dcfendants wro~igfully and unlavfnlly collected froni taxes, tax salc,s 
wrtificates, and water rents nlore than $6,000, and that  'rom said fund- 
of the town defcndaiits made unlawful and fraudulent expenditures, :1nt1 
unla\\-Sully and corruptly used t i  part  of a i d  fund< to purchase bonds of 
said town, not in tlie order of issuc (as pro~itlecl by the aqeement  of thc 
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town with the bondholders), from a bank in which two of the defendants 
were officers, which said bonds the bank had purchased at fifty cents on 
the dollar. 

Tha t  the defendants withheld the salaries of plaintiff IIarris  in thr. 
sum of $50.00, that  of P. L. Lenderman in  the sum of $251.35, and that 
of 0. F. Blevins in the sum of $77.00. 

That  the defendants, other than Bumgarner a i ~ d  Prevette, wrongfully 
withheld from plaintiff Russell Hendrcn, huperintendrnt of water, salary 
amounting to $39.00. 

"That plaintiffs are entitled to recover of defendantb Bumgarner antl 
Prcvette the sums set out to the extent of $1,500, the a m o m t  named jn 
their bond, which is hereto attached and made a part  liercof." 

"That the plaintiffs are entitled to recover of defendants, other than 
Bumgarner and Prevette, the total sums above set out, amounting to 
$6,296.32." 

From judgment overruling the demurrer, defendants appealed. 

E u g e n e  T r i u e t t e  and C'has. 11. Gi l r en th  for p l n i n t i f s ,  ccppellees. 
A.  Ii. Casey ,  IV. IT. 1VcElwee, trnd J .  111. Brown f o r  defendants ,  

appellants.  

DEVIX, J. ,111 examination of the allegations of the complaint leads 
us to the conclusion that  the demurrer on the ground of nlisjoinder of 
parties, ancl causes of action should have been sustained. The complaint 
joins (1) an  action on contract by the plaintiffs Harris, Lenderman, antl 
Blevins for the recovery from defendants Jordan, Henderson, Doughton. 
and Lore, as principals, and Bumgarner ancl Preret te sureties, the 
different items of salary due the named plaintiffs, according to the 
condition of the bond attached to the complaint; ( 2 )  with an  action by 
plaintiff Russcll I-Ientlren, superintendent of water, to recover of defend- 
ants, other than Bumgarner and Prevette, $39.00, being part  of his 
salary wrongfully withheld by defendant (not included in the bond) ; 
and (3 )  an  action, sounding in  tort, by the town against the defendants 
other than defendants Bumgarner and Prevette, for six thousand dollars 
of town funds alleged to have been wrongfully collected and unlawfully 
and fraudulently expended by the defendants. 

I t  is obvious that  the individual plaintiffs, as such, under the allega- 
tions of the complaint, could not maintain a n  action to recover town 
funds wrongfully collected and fraudulently misapplied. Ordinarily, 
the town alone could be heard to make that  claim. Equally, the town 
of Wilkesboro has no interest i n  the cause of action by the individual 
plaintiffs to recover of the defendants on the bond the different amountb 
alleged to be due them; and the defendants Bumgarner and Prevette. 
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the sureties on the bond, are not alleged to be in any way liable on the 
cause of action by the town against the other defendants for alleged 
fraudulent collection and disbursement of the funds of the town; nor are 
they alleged to be liable to plaintiff I'lendrcn on his claim. Illustrating 
the mix-up in partics a i d  causes of action, it appears that  the town of 
Wilk~sboro,  party plaintiff in this action, was on(, of the signers of the 
bond upon which the action of its coplaintifs is based, thus being placed 
in thr. unusual position of being joined as a party phi1  tiff in a suit for 
the breach of a bond whicli it  exec7utcd. 

The several causes of action united in t 1 1 ~  complaint (lo not affect all 
thc parties to the action, as required by C. S., 507. S n s c ~ r  v. R u l l n r d ,  
199 K. C., 562. I t  is well settlcd in this juricdiction that  separate and 
distinct causes of action bet u p  by different 1)laintiffs and against differ- 
ent d(1fendants may not br incorporated in tlic wrne pleading. W i l l i n i n s  
1 % .  G o o c h ,  206 N .  C., 330; I17ealscr 1 . .  Kirby, 186 S. (7.) 357 ; Rose  7.. 
Ilrczreho7~se Co., 152 N. C., 107 ;  1 2 o b ~ r t s  P .  Xfg. Po. ,  18 1 S. C., 204. 

I n  R o s e  I * .  TT7nrcholrsc Co . ,  s u p r a ,  it  TVR. sa id :  "The several cause< 
of action which may be united or joined in the same complaint arc 
rlassified and enumerated in C. S., 507;  ancl, in addition, the following 
limitation is espre+lg incorl)orated thewin:  'But the caures of action 
so united must all belong to one of tliesc c l a w < ,  and, mcept in action. 
for the foreclosure of mortgages, must affect all  the parties to the action. 
and not require different places of trial, ancl ntust he separately stated.' " 

I t  was said in L a i d  C o .  c. 13cat ty ,  69 N. ('., 329, that  the plaintiff 
could not in the same complaint join a cause of action on contract 
against one defendant n i t h  a cause of action on the fraud of both. T o  
the same effect is the holding in  R. X. 1 ) .  I l a i d w a r e  C o  , 135 N .  C., 73. 
where the general principle is stated that all tile partie? must be affected 
1)y each cause of action to  warrant  their joinder. 

The situation here set forth in tlic col~~plitillt  differs from that up011 
which was predicated the rule that, where the facts alleged show a con- 
nected series of transactions, all tending to one end, in order to a con- - 
elusion of the whole nlatter in one suit, the complaint would be upheld. 
as was decided in  T r ~ ~ s i  C o .  1%.  P c i r c e ,  195 T\'. C., 717; : i h a f c r  c. BanX. 
201 N. C., 415;  I - o u n g  v. Y o u n g ,  81  N. C., 92 ;  BorX-ley 7%.  R c n l f y  Co. 
311 N .  C., 540;  T m t k  1.. P a g e ,  211 N .  C., 622. 

We are of opinion, and so decide, that  the judgmenl, overruling thr  
d c n i ~ ~ r r e r  must be rewrsed, and the action dismissed. h r t k  v. . 1 n g d o .  
103 N. C., 576;  R h u f o r d  v. ITclrborough, 197 N .  C., 150 

This disposition of the case renders i t  unnecessary to  decide whether 
the complaint sufficiently states a cause of action agains- the defendant?; 
for alleged fraudulent disbursement of town funds. 

Judgment reversed and action dismissed. 
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A. W. HOWARD r. QUEEIU CITY COACH COMl'ANY, A CORPORATIOX. 

(Filed 13 October, 1937.) 

1.  Venue $ 1-Evidence held sufficient t o  support finding that plaintiff's 
residence was i n  county in  which action was  instituted. 

The trial court found, upon supporting affidavits, that prior to the 
institution of the action plaintiff sold his residence in another county and 
moved his family and household effects from said county to a town in 
the county in which the action was instituted, and rented a n  apartment 
therein for a period of five months when he moved to another county, 
but that  during that  time plaintiff resided in the county in which the 
action mas instituted, although plaintiff was away a considerable portion 
of the time on business and for medical attention. The court held on the 
facts found that a t  the time of the institution of the action plaintiff mas 
a resident of the county, and refused defendant's motion to remove, N. C. 
Code, 469, 470, H e l d :  The finding mas supported by sufficient evidence, 
and defendant's motion was properly denied. 

2. Appeal a n d  Er ror  § 40a- 
The findings of fact in regard to residence of plaintiff upon defendant's 

motion to remove are  conclusire on appeal when snpported by competent 
evidence. 

3. Domicile § 1- 
Domicile or legal residence is made up of the fact of residence and the 

intent to make i t  a permanent home, without present intent to remove and 
with intent to return when absent from it. 

4. Venue § 8b: Appeal a n d  E r r o r  @ 37b- 
A motion for change of venue for convenience of witnesses and to 

promote the ends of justice is addressed to the sound discretion of the 
trial judge, and his action thereon is  not reviewable upon appeal except 
upon abuse of discretion. 

WIXBORSE, J., took 110 part in the consideration or decision of this case. 

APPEAL by defendant  f r o m  Clement, J., a t  J u n e  Term,  1937, of 
MCDOWELL. Affirmed. 

T h i s  is  a civil action f o r  actionable negligence, instituted by plaintiff 
against defendant  i n  XcDowell  County, K. C. T h e  dc>fendant moved t o  
have the  case removed to Buncombe County f o r  t r ia l  : (1) O n  the 
ground t h a t  a t  the  t ime of t h e  inst i tut ion of the  action the  plaintiff mas 
a resident of Buncombe County ;  f o r  "the conrenience of witnesses and 
the ends of justice would be promoted by the  change." T h e  clerk of the  
Superior  Cour t  declined t o  remove the  case, and  the  defendant  appealed 
to  t h e  judge of the  Superior  Court .  T h e  judge presiding declined to 
remove the  case, and  the  defendant  excepted and assigned e r ror  t o  the  
order  made  and  appealed to  the  Supreme Court .  The only exception 
and assignment of error  is to the  order denying the motion to remove. 

N o r g u n  & S t o r y  for p l a i d i f f .  
TPillin~ns d CocX-e for defendant. 
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C ~ a ~ x s o w ,  J. N. C. Code, 1035 (Michie), sec. 460, is as follows: 
" In  all other cases the action must be tried in  the county in wliich the 
plaintiffs or the defendants, or any of them, reside at its conlmencement; 
or, if none of the defendants reside in  the State, then in the county in 
which the plaintiffs, or any of them, reside; and if none of the parties 
reside i n  tlie State, then the action max bt, tried in any county which 
the plaintiff designates in his Funinlons a d  complaini, subject to tlle 
power of the court to change the place of trial, i n  the case provided by 
statute." 

Section 470: "If the county designated for tha t  purpose in  the sum- 
mons and complaint is not the proper one, the action may, howercr, be 
tried therein, unleis the defendant, before the time of answering expires, 
demands in writing that  the trial be co~lductcd in the proper county, and 
thc phce  of trial is thereupon changed by con~en t  of parties, or by order 
of tlie court. The court may change tlle place of trial in the following 
cases: (1) When the county designated for tha t  purpo-e is  not the 
proper one. ( 2 )  When the convenience of witneqses and the ends of 
i ~ ~ s t i c e  would be promoted by the change," ctc. 

The defendant in apt time filrd a petition before the clerk of the 
Superior Court of ,ZIcl)on ell County, S. C., alleging : ' ' (1) The  plaintiff 
a t  the time of the i n d t u t i o n  of this action 11-as a ci t iwn and resident 
of Buncombe County, Korth Carolina. (2 )  The ends of justice as  well 
as tlie convenience of witnesses will be promoted by the c>hangc." 

The clerk decliiled to remove tlie action, and, on appeal, the court 
below did likewise. The court below heard affidavits O I L  the matter4 in 
controversy and found certain facts and rendered judgment as follows : 

"1. The court finds as a fact that  plaintiff alleges he was injured by 
collision between his automobile and tlie defendant's bm,  and that said 
collision occurred in McDowell County;  that  i t  would be as convenient 
for ~ritnesses to attend in h1cDo1~-ell County as in Buncombe County. 

"2. The court finds as a fact that  prior to 20 July,  1936, that  the 
plaintiff via4 a resident of Buncombe County, living in the town of 
Black Mountain, and that  on 26 July,  1036, the plaintiff sold his resi- 
dence in Black Mountain and on 22 Julx,  1936, rented apartment or 
rooms in a home in  the town of Marion and removec his household 
effects and family from Black Mountain in Euncombe County to Xar ion  
in 3Icllowell County. 

"3. The court further finds as a fact that  the plaintiif is a traveling 
m a n ;  that  he paid rent on his rooms in MeDon ell-County in the town of 
Marion until January ,  1937, a t  nhich  time lie left said county and 
moved to Siler City with his family. That  during the t i n e  the plaintiff 
resided in Marion n-it11 hi% family he TI-as away from home a consider- 
able portion of the time in the transaction of his business, and in  having 
a doctor in Charlotte treat himself and his wife. 
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"4. The court is  of the opinion, and so holds, that  a t  the time of thr  
institution of this action in July,  1936, plaintiff v a s  a h o ~ a  fitle resident 
of McDowell County, and as such resident is entitled to maintain his 
action in the Superior Court of said county. 

"5 .  The court finds as a fact that  the collision occurred near Marion, 
in XcDowell County, and the court finds that  i t  would be as convenient 
for  the witnesses to attend court in JlrDorrell County as it would be in 
Buncombe County, and that  the ends of justice would not be promoted 
by removal of the cause to Buncombe County froni NcDowell County. 

"Upon the findings, the court is of the opinion, and so holds, that  the 
motion of the defendant for the removal of said cause is denied and 
the cause is retained for tr ial  in RIcDowell County Superior Court." 

I n  H o r n e  2.. I lorne ,  31 N. C., 99 (107)) qpraking to the subject, it  is 
said:  "The term domicile, in its ordinary and familial. nsc, means the 
place mhere a person lives, or has his home; in a large sense, it  id mhere 
he has his true, fixed, and permanent home, to which, when absent from 
it, he intends to return, and from which he has no present purpose to 
remove. Two things, then, must occur to constitute a domicile-first, 
residence, and second, the intention to makc it a home-the fact and the 
intent." S. v. Carter ,  104 S. C., 293; S. c., 195 N. C., 697. 

I n  W a t s o n  v. R. R., 152 S. C., 215 (217), i t  is writ ten:  "Probably 
the clearest definition is that  in Bnrne?y v. Oelrichs, 138 U. S., 529: 
'Residence is d~re l l ing  in a place for some continuance of time, and is 
not synonymous ~ v i t h  domicile, but means a fixed and permanent abode 
or dwelling, as distinguished from a mere temporary locality of exist- 
ence; and to entitle one to the character of a "residcnt." there must be a 
settled, fixed abode, and an  intention to remain permanently. or a t  least 
for some time, for business or other purpose.' T o  same effect, Coleman 
c. T ~ r r i t o r y ,  5 Okla., 201 : 'Residence indicates permanency of occupa- 
tion as distinct from lodging or boarding or temporary occupation. 
"Residence" indicates the place where a man has his fixed and permanent 
abode and to ~i-hich, whenerer he is absent, he has the intention of re- 
turning.' I n  W r i g h t  21. Genesee, 117 Mich., 244, it is said : 'Residence 
means the place where one resides; an  abode, a dwelling or habitation. 
Residence is made up of fact and intention. There must he the fact 
of abode and the intention of remaining.' And in S i l v e y  v. Lindsay,  42 
Hun.  ( N .  Y.), 120:  'A place of residence in the commox-law accepta- 
tion of the term means a fised and permanent abode, a dwelling place for 
the time being, as contradistinguished from a mere temporary local resi- 
dence.' " In re El l is ,  187 N. C., 840 (842). 

Under the well settled lam, as above set forth, the court below found 
the facts upon sufficient and competent evidence-this is binding on us. 
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I n  Watson's case, supra, i t  is said (p. 217) : "The f,scts found by the 
judge are conclusive upon us. H e  found that  plaintiff was living a t  
Spencer from March to May, when the injury occurred, as a car re- 
pairer, in the defendant's service, under a contract teminable a t  the will 
of either party, and that he had never intended to change his residence 
from Wayne County. Upon these facts, he properly held that  the plain- 
tiff retained his residence in  Wayne, and refused the motion to remove. 
I t  was competent for  the plaintiff to testify to his intent. Hnnnon 2.. 

Grizzard, 89 N .  C., 116." 
I n  Bighnm u. Foor, 201 N.  C., 14  (15))  is the following: "Upon 

the facts found by the trial court, which are conclusive on appeal, as 
they are supported by competent evidence ( H e n n i s  z>. Tlennis, 180 N. C., 
606). there was no error in holding that  the defendant was a nonresideilt 
of the State within the meaning of chaptcr 75, Public Laws 1929, a t  the 
time of the collision between her automobile and the truck driren by 
the plaintiff. Hrann v. IIanes,  194 5. C., 571; Ci-olct.r I ) .  Carter, 195 
X. C., 657; S .  v. Carter, 194 N .  C., 293; Rocrnoke Rapids  P .  Patterson, 
184 N .  C., 135; H a n n o n  z.. Grizzard, 89 N .  C., 116." 

I n  the briefs of the litigants the lam on the subject is practically 
admitted. The application of the law to the facts is the bone of con- 
tention. The court below found the facts upon suflicient competent 
evidence against defendant's contention, and we nllist be governed by this. 

The removal of a case from one county to another foi. the convenience 
of witnesses is discretionary with the trial judge. Brltling Y. Archer,  
131 N .  C., 287; Eanzes 21. Armstrong,  136 S.  C., 392; ~Oetf inger 2). Livr 
Stock Co., 170 r\'. C., 152. I n  C m r e n  I . .  i l lunger, 170 N .  C., 424 
(426)) i t  is sa id :  "The statute is explicit that  the judge 'may' remove 
the cause to another county when i t  a p p a r s  that  the convenience of 
witnesses or the ends of justice may be served thereby. The  language 
of itself makes i t  a matter of discretion in the court, and in the only four 
cases in which the matter has erer  been contested by appcal, this Court 
has sustained the plain meaning of the words as giving the judge a 
discretionary power." A motion for the removal of a cause from one 
county to another for convenience of witnes~es and to promote the ends 
of justice under this section is addressed to the sound discretion of the 
trial judge, and is not subject to review in the Supreme Court. W e s f e r n  
Carolina Power Co. T I .  K l u f z ,  196 N .  C., 358; Causey v. U o r r i s ,  195 
N .  C., 532. Except upon abuse of this discretion. Grimes v. Fulton,  
197 N. C., 84. 

Fo r  the reasons given, the judgment of the court below is 
Affirmed. 

WIKUORXE, J., took IN part  in the consideration or decision of this 
case. 
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- -- 
TALLEY ti. J~URCIIISON. 

M. TALLEY v. BETSY AXN RIURCHISON, SANDY MURCHISON AND 

WIFE, MARTHA JIURCHISON, GEORGE JIURCHISON, MAGGALINE 
RIURCHISOS, BEULAH MURCHISON, JIOLIAIE SMITH A N D  HUSBAND, 
IVERY SMITH, AND PLUMJZER JlURCHISON (ORIGINAL PARTIES DE- 
FENDANT) ,  AR'D SALLIE ASN SHYNE (ADDITIONAL PARTY DEFENDANT). 

(Filed 13 October, 1937.) 

I .  Partition 9 5-111 absence of plea of sole seizin, petitioner for  partition 
is not  required t o  prove title as in ejectment. 

Where defendant in partition proceedings denies the allegations in the 
petition that petitioner is a tenant iu coinnlon with defendants and seized 
of an undivided fee simple interest in the land, but does not plead sole 
seizin, petitioner is not required to prove title a s  in an action in ejectment, 
and petitioner's record evidence, C .  S., 1763, is he ld  sufficient to be sub- 
mitted to the jury upon the sole issue of whether petitioner is  a tenant 
in common with defendants in the land. 

2. Partition 9 6- 

The court found that a partition of the land could not be made without 
injury to the parties, and that  sale of the land would be more advantage- 
ous to them than d i~ is ion ,  and ordered the lands sold for partition, C. s., 
3233. H d d :  The findings supported by competent evidence sustained the 
order of sale for partition. 

_IPPEAL by defendant  P l u m m e r  Murchison f r o m  Hawis ,  J., and  a 
jury, a t  J u n e  Term,  1937, of HARXETT. ,lffirmed. 

This  is a c i ~ i l  action, commenced before the clerk on petition f o r  the 
p a r t i t i ~ n  of land,  f i l ~ d  22 F e l ~ r u a r y ,  1937. Plaintiff alleged he was a 
tenant  i n  coninion with defendtmtq and  seized i n  fee simple and  i n  pos- 
session of one-seventh interest i n  37v2 acres of land, less 3 acres, describ- 
ing same. T h a t  the other defendants, i l~c lud ing  Plumrner  Murchison, 
owned one-seventh interest, and prayed:  "Tha t  the  court  d l  appoint  
some competent person to sell said lands, a f te r  due advertisement, to  the  
highest bidder, for  cash, and report hi< proceedings i n  regard to said sale 
within ten days a f te r  sale into the  office of the court.'' 

Upon  answer being filed by thc defendant P l u m m e r  Murchison, deny- 
ing the mater ial  allegations of the petition, the  rase was t ransferred 
under  the  s tatute  to  rhe civil issue docket of the  Super ior  Cour t  f o r  t r i a l  
by the court  and a ju ry  a t  term.  T h e  case was tried a t  J u n e  Term, 
1937, before H a r r i s ,  J., and  a jury, and f r o m  a verdict and  judgment 
thereon i n  favor  of the  plaintiff, the defendant P l u m m e r  Murchison 
excepted, assigned errors, and appealed to the Supreme Court.  

T h e  issue suLrnitted to  the jury, and their  answer thereto, were a s  
follows: "Is the plaintiff W. M. Tal ley a tenant  i n  common with the  
defendants i n  the land desrribed i n  the  complaint ? Answer : 'Yes.' " 
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1. R. H o o d  for  p l a i n t i f .  
Godzuin (e. G u y  for  d e f e n d a n t  P l u m n t e r  X u r c h i s o n .  

CIARKSOX, J. This is a n  action for partition. I n  .onrber v. B a r b e r ,  
105 3. C., 'ill (712-13)) i t  is said:  "-1 tenant in common is entitled as 
a matter of right to partition of the land held in colamon, to the end 
that  he may have and enjoy his share tllcrein in sevrralty. F o s f e r  T .  

TT1illirrnts, 182 N. C., 632; Ilcrrldoclz I . .  SiocX,s, 167 N. C., 7 0 ;  IIol~ne,\  
7%. I I o l m c s ,  55 N .  C., 331. Vhether  or not, in a proceeding instituted 
nndcr C. S., 3215, for  partition of land, held by tn-o or more persons as 
tenants in common, betwren or among such lxr5ons, ~ h n l l  be an 
actual partition, or a sale for partition, as authorized by statute, invo1ve.i 
a qncstion of fact to bc (letel-nlincd by the court. Thc statute provitlci 
that  'if it  shall appear by satisfactory proof that  an  actual partition of 
the lands cannot be made without injury to some or all of the r~art ies - - 
interested, the court .cliall orcler a sale of the property described in the 
petition, or any part  thereof.' (2 .  S., 3233. V11en oue tenant in corn- 
moll prays in his petition that  the land b~ sold for p:irtition, upon an  
allegntion that  an  actual partition cannot be nmde v-ithout injury to 
some or all of the parties interested in the land, and the allegation is 
denied, no issue of fact is r a i d  thereby, to be subinitted to and passed 
upon by a jury, T70ndcrbi l f  7.. R o b c r f s ,  162 N. C., 273; 7'trylor v. Carl-ow,  
156 N .  C.. S ;  L e d b c t f e r  c. P i n n e r ,  120 E. C., 155." , , 

S o n e  of the defendants filed anrwcr except Plummer llurchison, who 
denied the material allegations of the petition. Plurnmer Nurcllison's 
statement of the qucstioll inrolvctl is : "Cali a petitioner alleging owner- 
ship of nn undivided one-seventh interest it1 3735 acres of land for sale 
for division, on one of the tenants in common filing answer denying title 
and tenancy in conlnlon in the petitioucl*, make out a case sufficient to bc 
submitted to the jury, without first pro~. ing  title, po~.seesion, and joint 
tenancy, as i n  case of ejectnlent ?" I n  a partition proceeding, unless 
sole seizin is pleaded, the petitioner is uot ~ q u i r e d  to prove title out of 
the State or adverse possession for 20 years or 7 Fears colorable title or 
title from conllnon source by estoppel. Alurchison did not plead sole 
seizin and the very question is decided against him in (rrnot7s z.. B a r w l i ,  
126 N. C., 267. At  pp. 260-270 i t  is sa id :  "But in a pctition for parti- 
tion, title is not in issue, unless the defendants put it in issue by pleading 
'sole seizin.' That  was not done in this cab?. The Code, see. 1802 
(C. S., 3215)) does not require a\-erment of title as i z  ejectment, but 
simply an  allegation of seizin and possc~sion a,; truants in comnlon, and 
the seizin and possession of one a r c  that of all. The allegations in the 
complaint and tllc denials in the :111w.cl. raised only tlw ordinary issues 
in partition, (1 )  whether plaintiff a11d (lefrutlants w r e  cotenants, and 
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( 2 )  n hat  interest the plaintiff possessed in said land. These issues were 
properly franled upon the pleadings, were aubmittcd nithout exception, 
and upon tlie r>\-idence tlie court could not charge othcrnise than it did. 
I f  the tlefcilclants C'l1:irles a l ~ d  I h t l i n ,  by reason of their birth since thc 
(late of t h r  tlrcd, have no intcl-cst tlierruntler, thry had no reason to 
oppose put i t ion ,  and if they Il;~re a11 iiic!el~e~ident title, it  wa.3 trifling 
with tlic conrt not tu plead rolc ~eiz in ,  and put it in issue. I f  tlic 
~ l e fcnc ia~ l t~  11;itl plcatlctl  sol^ a r i z l  t i  tlic 1)laintift ~ r o u l d  hare  been 1)ut oil 
notice that tl1t1 title to tlic lalid 11 'I\ in  isbue, i~ntl tin iisue should h a w  
been framed in accordance t l ie~ev ith. -1ic~ctrrltler 1 % .  Gibbon, 118 N .  C., 
9 ; J y 1 1  1 .  1 1  6 S. . 7 .  I h t  they h a l e  treated this 
n s  a petitiol~ in partition, (l~i11ed ~iierclly the cotenancy of plaintiff, kub- 
111itted to ib\u~'s  1111ich r a i ~ e  that question only, and tlic case having 
been tried upon that v i e~ r ,  thej rannot now colltentl that the rules 
applicable to an  action of ejectumlt sliould be applied. When tlie plea 
of sole s e i z ~ t ~  is not set up. the parties for the purpose of tlie proceeding 
are to be tabell as tenanti ill common. P c n r v ) ~ ,  C'. J . ,  in Il'righf I * .  

-lId'ormich., 60 N. C., 14." 
Tlicre TTR. plcnary evidciice to instain the izsuc-it was competent 

wmrd  evidence. <'. 8.) 1763; l inilr!t  1'. h ' n f l z f ,  131 S. C., 425; C. S., 
1779. The ~ n o t i o ~ i  for noniuit made by Ilurchisoli ( C .  S., 567) was 
properly o~el.ruled by the court below. 

The con~plaint  n as swain to, and in p r a g r a p h  6 was the following : 
' (That an actual 1)artition of the lands themselves cannot be made n i th-  
o i ~ t  illjury to tlie i~ar t ies  inteiebtetI, oving to the snlall number of acres 
to \\-hie11 each would be cnti t l (d ill divisioli." 

Tlic other tenants in c~o~iiuion. all made parties defendants and served 
with proce~i ,  filed 110 answer tltq41ig tlli-. allegation ill the complaint. 
The 373: acres, lezb 3 aclea. if actual division ve re  made, ~vould give 
each tenant only a few acre* of land. Under C'. S., 3233, upon satis- 
factory proof that  a c t u d  partition cannot be made without illjury to 
some or all of the partlcs interestrtl, " 2 1 1 ~  cozrrf shnll o r d e ~  u sale," etc. 
The court fou~lt i  : "It furtlier ap1,e:tring to the satisfaction of tlie conrt 
that a partition of the l a d  nleiitiolletl in the petition cannot he made 
without injury to the petitioners, and it also appearing that  a sale of said 
lands would he nlorc adrantagcous to the petitioners than a division 
thereof," ctc. 

T e  think tllel'e \ \as  wnle co~npetent mitlmce ior  the court below to 
base its finding to order n sale of the land. The court i n  the judgment 
ordered a sale. On the record, u e  :ee no prejudicial or reversible error. 

For  the reasoil, given, the judgment of the court below is 
Affirmed. 
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J. W. McALISTER r. YANCEY COUNTY 

(Filed 13 October, 1937.) 
1 .  Taxation 2c- 

Ch. 116, secs. 1 and 2, Public Laws of 1919, impoaiug a privilege tax on 
the ownership of dogs is valid and constitl~tional, and is made applicable 
to Tancey County by ch. 318, Public Laws of 1929. ~vhich repealed ch. 84, 
Public Laws 1923. N. C. Code, 1673. 1684 ( I ) ) .  

2. Animals § 2: Mandamus 1-County is not liable in c~~rporate capacity 
for damage inflicted by clogs and mandani~is n i l 1  not lic to cornpcl pa> - 
ment. 

Ch. 116, sec. 7, Public Laws of 1019, docs not impl)se liability on a 
county in its corporate capacity for di~~nagc% to person or property causc~tl 
by dogs, a claim for such clamage, whcn cst:~blishcd ~nider  the statutr.  
bcbing payable ouly on order of the board of conimissiont:rs, and then only 
from moneys derived from tlie tax on dogs thercin i~!iposed, and nwir-  

donzrrs will not lie against the county to compel payment of such damage 
upon allegation that its board of commissioners arbitrarily refused to 
appoint a jury to investigate the claim ns  required l ~ g  I-he statute, plain- 
tiff's remedy on the allegations being against the Iwxrd of commissiont~rs 
to compel them to act as  required by the statute. 

API>EAI, by  defendant  f rom Al ley ,  J., a t  ?rune Special Term, 1937, of 
YANCEP. Reversed. 

T h i s  action ~ v a q  begun in the Supcrios  ( 'ourt of Jranc.cy County O I I  

10 A l ~ r i l ,  1937. 
T h c  facts  alleged i n  the  c o n ~ p l a i n t  a, con~ti t i i t i i ig  plaintiff's cause of 

action against the  defendant  a r e  as  fol lonb:  
"1. T h a t  the  plaintiff is a citizen and  r e i i d m t  of Yancey County, 

S o r t h  Carol ina.  
"2. T h a t  dur ing  and  prior  to  tlie n ~ o n t h  of March,  1036, the plaintiff 

was the  owner and  legal possessor of &4 hheatl of sheep, i n  Cane  Crech 
T o w n ~ h i p ,  county a n d  S t a t e  aforesaid. 

"3. T h a t  dur ing  the  said month  of March,  1936, thc r!-f head of sheep 
hereinbefore mentioned mere killed by dogs i n  the county and  S t a t e  
aforesaid. 

"4. T h a t  on 3 August,  1936, the  plaintifr presented his verified and  
itemized claim to the  board of conmissionc~rs of defenJan t  county for  
payment  by said county, as  provided by law. 

"5. T h a t  the defendant, through i ts  board of comrr~i:sioners, refused 
to recognize i ts  l iabi l i ty;  t h a t  said bo:rrd of commisqioners has arbi-  
t rar i ly ,  grossly, flagrantly, a n d  nal i tonly abused i ts  diwretion, and  h a s  
arbi t rar i ly  and  willfully refused to appoint  a jury to appraise  the sheep 
killed by dogs, o r  to  ascertain nhosc  dogs killed tlic sheel, of the plaintiff 



and to report to the board of commissioners of defendant county, as pro- 
vided by law. 

"6. That  the sheep owned by the plaintiff and killed by dogs as herein- 
before alleged were reasonably worth the sun1 of $125.00." 

On these facts plaintiff prayed judgment : 
"1. F o r  a writ of mancla~nus compelling the board of commissioners 

of defendant county to pay said claim. 
"2. Fo r  the costs of the action, to be taxed by the clerk of the court ;  

and, 
"3. For  such other and further relief as to the court may seem just 

and proper." 
I n  apt  time the defendant filed its demurrer, in writing, to the com- 

plaint on the following grounds : 
"1. That  the court has no jurisdiction of the person of the defendant 

or of thc subject of the action, in that the plaintiff's action, if any he 
has, is under the statutes of the State of North Carolina, and the penalty 
for the failure to discharge any duty imposed by said statutes is therein 
set forth. 

" 2 .  That  there is a defect of parties defendant for the specific reason 
that only the corporate defrndant Yalicey County is a party defendant, 
and the members of the board of conzmissioners of Yancey County haye 
riot been made parties to the action. 

"3. That  the cornplaint does not state facts qufficient to constitntc :i 

cause of action in tha t :  
" ( a )  I t  fails to show any facts creating liability on the part of tht. 

defendant to pay plaintiff's alleged claim ; 
"(b)  I t  fails to show that  there has been satisfactory proof offered to 

thc board of commissioners of Yancey Countjr of any injury to or dr- 
struction of property, ~vhich  said board of com~nissioners has a duty to 
investigate, or for which the defendant is required to pay damages; 

"(c)  I t  fails to show that  the defendant now has or has ever had 
funds in hand out of which the alleged claim of l~laintiff, if lawful, c ~ u l d  
have been paid ; 

"(d) It seeks a writ of nmndnmus to compel the board of comrnission- 
ers of Yancey County to pay plaintiff's claim without showing a clear 
legal right on the part of the plaintiff to demand such writ, and without 
showing any legal obligation on the part  of the defendant to perform 
any act whatever with respect to said claim." 

At  the hearing of the action on the complaint and demurrer, it  was 
ordered by the court that  the demurrer be and the same was overruled, 
and that  the defendant have thirty days within which to file an answer 
to the complaint. 

From the order o~e r ru l ing  its dernurrer, the dcfeiidaiit ap1)ealed to the 
Supreme Court, assigning error in the order. 
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Bi l l  A i k i n s  for plaintif f .  
' I n g l i n  CC R a n d o l p h  for d c f m d a n  f. 

CONSOR, J. I t  is provided by statute in this State that  every person 
n-110 owns or keeps a dog of the age of six months or more shall pay 
annually, for the privilege of owning or keeping wid dog, a license tax. 
tlie amount of thc tax to be determined by the sex of the dog. Sections 
1 ant1 2 of chapter 116, Public L a m  of Korth Carol na, 1019; N.  C'. 
Cotlc of 1035. swtion 1673. S i n c ~  tlle repeal of chapter 81, I'ublic 
Laws of North ('arolina, 1023, by chapter 318, Public: L a w  of North 
Carolina, 1020; S. C'. Code of 1035, section 1681 (b ) ,  this statute and 
all its provisions are applicable to peryons residing in Yancey County. 
The statute iq ralid and constitutional. Scc Ijonrrl of Comwlissioncrs 
I * .  Gtorgc, l s 2  N. C.. 414, 100 S. E.. 77;  S r w e l l  1.. Grepn,  169 S. C.. 
462. SG 8. E., 201. 

I t  is prorided by section 7 of the statute "that the money arising under 
tlw proririons of this act shall be applied to the school funds of the 
county in nliich said tax is collected; prorided, it shall be the duty of 
county conirnissioneri, upon complaint made to them of in jury  to person 
or of injury to 01% destruction of property by any dog, ilpon satisfactory 
proof of sncli injury or destruction, to appoint thrce freeholders to 
ascertain the :iniomlt of dnn~ages done, including necrssary treatment, 
if an:;, and all reasonable expenses incurred, and upon the conling in of 
tlic rrport of snch jury of the darnage as aforesaid, tlie said county coni- 
inis.ioners sliall order the wnie paid out of any rnolll>ys arising from 
the tax on dogr, as pro~itlctl in this act." 

Under tlle prorisionq of this statute, no liability for damages resulting 
from an injury to person or fro111 an  in jury  to or destruction of property 
by dogs is impowl  upon a county in its corporate capacity. elaini 
for such clamage, v,hen established in  acco~dance with the provisions of 
the statute, is payable only upon the order of the board of conlnlissioners 
of the county, and then only from i n o n e ~ s  which have ariscn or which 
4a11 arise froin the tax on dogs o v m d  or kept by persons who reside in 
the colmty. Such rlainl is in no el-ent payable out of tlie general fnnd 
of thc county. Fo r  this reason, no action call be mairtained against n 
county to which the statute applies for damages resulting from injury 
to person or from injury to or destruction of property by dogs. 

I f ,  as alleged in the complaint, the board of conlniiss~oners of Paneey 
County has arbitrarily refused to consider the clainl of the plaintiff, 
and to hear proof of such claim, and determine whether or not such 
proof mas satisfactory to said board, as it was its statutory duty to do, 
then and in that  el-ent the plaintiff can maintain an  action against said 
hoard of comniissioners for a writ of m a n d a m u s  compelling the said 
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board of conunissioners to consider his claim, and  determine whether 01. 

not his  proof of said claim is satisfactory to the  said board. See Reed 
.c. F a r m e r ,  211 N. C., 2-19. and Rnrnes c. Comnzissionc.rs, 135 N. C., 2 7 .  
47 S. E., 73;. 

There was e r ror  in  the order  o l~er ru l ing  the  d e n ~ u ~ w r  i n  this cart,. 

T h e  order  is 
Reversed. 

SEWLAND SPARKS AND WIFE, ELLA SPARKS, BY HER NEXT FRIEND, 
G .  C. WILLIS, v. TENSESSEE JIISERAT, PRODIJCTS CORPORATIOS, 

and 

ELLA SPARKS, BY HER NEXT FRIEXD. G .  C. WILLIS, v. TENNESSEE 
MISERAL PRODUCTS CORPOIIATION. 

(Filed 13 October, 1937.) 

1. Regligenco §§ 3, 19a-Evidence held sufficient fo r  jury on issue of 11%- 
ligence in mining ol:erations. 

Evidence that defendant mining company's agent discovered that dyna- 
mite had been put in a blasting hole without his knowledge or directioli, 
and that without investigati~ig tlic other blasting holes that had beell 
drilIed, he further loaded, wired, and fired them, without notice to nearby 
property owners, and that the explosion therefrom was esceptionally 
violent and caused large rock to be thrown through the roof of plaintiffs' 
house, is held sufficient to be submitted to the jury on the issue of defend- 
ant's negligence. 

2. Negligence § 3- 

The operator of n mine is linblc for damage caused by negligence in  
the use of unsafe or unnecessarily violent esplosive material, or by the 
careless maliagement of materials in common use. 

In  an action to recover for damage caused by mining operations, the 
evidence may render it  competent and material for the jury to consider 
whether it n-as defendant's custom to give notice before setting off a blast, 
and whether such notice was given before the explosion causing injury. 

4. Damages § 1- 
While ordinarily fright and nervousness alone may not be made an 

element of damnge, if such fright and nervousness is  caused by defend- 
ant's negligence, and results in impairment of health and loss of bodily 
power, the injury is a proper subject of compensntory damages. 

APPEAL by plaintiffs f r o m  Clement ,  b., a t  J u l y  Term,  1937, of 
MITCHELL. Reversed. 

These two comolidated actions were instituted to  recover damages f o r  
personal injur ies  to  the plaintiff E l la  Sparks,  and f o r  property damage 
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to the house of Ella Sparks and her husband, Kewland Sparks, resulting 
from the alleged negligent manner in which the defend,mt carries on its 
blasting operations in mining for feldspar. From the judgment of 
nonsuit entered at the conclusion of all the tcstirnony, plsintiffs appealed. 

BARNHILL, J. The eridence, viewed in the light most favorable to the 
plaintiffs, tend? to show that  when the defendant's blasting in connection 
with its mining operations is carried on in a careful and workmanlike 
manner it would only th ro~v  small gravel and .mall rock a t  qhort dis- 
tances, never aq f a r  as to the residence of the plaintiifs, and that the 
noise from the blast n a s  not such as to disturb the plaintiffs; that on 
the day in question there was an unusually loud and 1:iolent explosion 
c~ausetl by the hlasting of thc defeildant ; that  this blasting hurled rock 
through the roof, walls, and windows of the house and into the kitchen 
of plaintiffs; that  the f e m c  plaintiff was then in her kitchen; that  she 
wffered terrible ?hock and in jury  to her nerves, r e s ~ l t i n g  in loss of 
weight, nervousness, periodical confinement in bed, and other ai lmenti ;  
that the defendant ordinarily gave notice to the plaintiffs and others prior 
to blasting, but that  on this occasion it failed to give any notice to these 
plaintiffs; tha t  about 28 days prior to the blasting in controversy the 
defendant's employees had drilled seven deep holes and thirty 'dobie 
holes; that  the holes ranged from seven inches to ten feet deep; that  on 
the day of the blasting defendant's employees ascertained that  the gunny 
sacks piit in the holes when drilled had been rcmoved and the holcs had 
been filled with racks, sticks, steel, and other debris; that defendant's 
agent in charge of blasting began to unbtop the holes; that in so doing 
he located one-half joint of dynamite in one of the hole:, which was not 
put there by him or with his knowledge; that when he foulid the dyna- 
mite he did no more work whatsoever towards cleaning out the holm, 
because he became frightened. H e  went ahead and loaded them and 
put from one-fourth joint to one-half joint in ten dobie holes and cne- 
half joint in the eight-foot hole, which had been cleared out a distance 
of from 18 inches to four feet;  that  thereupon the ten dobie holes and 
the large hole mew connected to the lead wire and "h-ed"; that the 
explosion which resulted was out of proportion to the quantity of dyna- 
mite put in the holes by the blaster. 

I t  appears from this testimony that  the blast in question was unusually 
violent and out of the ordinary, and that  it threw rocks a distance of 
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125 feet over, across, and upon the house of the plaintiffs, doing damage 
to the house and frightening the f e m e  plaintiff to such an extent that  
she has been more or less incapacitated since. I t  also tends to show 
that the agent of the defendant discowred that  dynamite had been put 
in the blasting holes nithout his knowledge or direction, and that notwith- 
standing sllcli information he abaiidonetl further effort to clear out the 
holes or to ascertain to what exteut the holes had been loaded with dyna- 
mite by somc other person; that  he, har ing  receired warning from his 
c l i ~ c o r e r ~ ,  and having knowleclge that  the holes had been tampered with 
and dynamite put therein, proceeded to further load the holes and to 
\vire and firc them without first ascertaining to what extent, if any, 
the holes had already been loaded with dynamite. I n  that  connection 
defendant's witness testified: "I didn't clear the 8-foot hole clean be- 
cause thcre was in it rock and dir t  and sticks and I never got it cleaned 
out and I couldn't tell you what was in it down there, ouly there was 
bound to have b e ~ n  some explosirc. I don't know what was in that hole, 
but I found enough to be careful. I t  kind of excited me ;  you see this 
one hole was actually loaded and nobody knew about it. Ilobie holes are 
more dangerous to scatter little tliings than the holes drilled and loaded 
deep. They make little damage. A big damage is like I tell you, you 
have to throw big rockc, to go through a house and you hare  got to have 
more than dobies shooting a large hole in a house." 

This evidencc was sufficient to be submitted to the jury upon the ques- 
tion of defendant's negligence. Wllere there is testimony tending to 
4 o w  that  injuries done to the adjacent land, or the buildings on it, were 
clue to the use of unsafe or unnecessarily violent explosive material, or 
were caused by the careless management of the materials in common use, 
and also contradictory evidence, it is for the jury to find the facts upon 
which the question of negligence depends. Where a human being is 
killed or injured a t  his dwelling on his own land by a blast on the right 
of way, coiidrmncd out of the same tract, in addition to passing upon the 
questions whether proper material was used and handled with skill, the 
testimony may make i t  material for the jury to determine whether the 
agents of the corporation had been accustomed to give the injured party 
a signal before igniting the powler, and, if so, whether such notice was 
given before the explosion which caused the injury. Blnckwell v. R. R., 
111 IT. C., 151, and cases therein cited. 

The fact that  the feme plaintiff was not actually struck by one of the 
flying rocks does not iiecessarily preclude recovery. Tl'iygins 1 % .  R. R., 
171 N. C., 773. 

While fright and nervousness alone, unaccompanied or followed by 
physical injury, do not constitute an element of damages, if this fr ight  
and nervousness is a natural and direct result of the negligent act of the 



defendant and  na tura l ly  and directly causes a n  inlpairment  of heal th o r  
loss of bodily pol\ er, the11 this  n ould constitute a n  elenirnt of i n j u r y  
to be con~iderecl by the jury. I<it)~bcr.ly 1 % .  I l o ~ c ~ l u n d ,  143 N. C'., 393;  
K i r b y  r .  S tores  Corp . ,  210 N. C., 808. 

Thc judgment  of nomui t  is 
Reversed. 

J .  C. THOJIPSOX rr. HARSETT COUNTY, A BODY POLITIC A ~ D  CORPOBATE, 
,\XI) J. E. ESSIS, J. S. KIRI~EIL,  G. It. sosr,, E. I,. COOK, A N D  A. a. 
CXhIEIIOS, as THE: BOARD O F  COWKTY C O M ~ ~ I ~ ~ I O S E E S  O F  HARNETT 
COUSTT.  

(Filed 13 0ctol)cr. 1937.) 

Taxation 4-Vote is not necessary for issuancc of count) bonds to refund 
tonnsllip bonds constituting valid existing debt of county. 

Ilefelidant county proposed to issue boiids to refund bonds of several 
of its townsliips, 11-lrich bonds co~~stitutetl  a rnlid ex sting debt of t l i ~  
county, the county hnl-ing received the benefit of the proceeds of the 
I)ontls antl haring ngrcctl to nssllme the inclel)ted~ress prior to the adoption 
of tlrc nmcntlment to Art. T, scc. 4. Plaintiff contendtd that the county 
bonds could not be issued ~ri t l lont  a rote by mandate of Art. V, sec. 4. 
: is amended. I lc ld:  Tlie proposed county bond issue was to refund n 
ralid misting debt of the connty within the meaning 01' Art. V, see. 4, as  
amended, and under the esccption therein provided a vote is  unnecessary, 
nor conld the means for the repayment of the bonds he adversely affected 
1)y any constitutional change. 

, ~ P P E A L  by plaintiff f r o m  Ilarris, J., a t  Chambers, 26 J u n e ,  1937. 
F r o m  HARX'TCTT. Affirmed. 

T h i s  is  a iilotion i n  the  cause, filed 2G J u n e ,  1937. T h e  prayer  was  : 
"Wherefore, the plaintiff p rays  t h a t  the  county con~missioncrs  be per- 
manently enjoined and restrained f r o m  car ry ing  out their  proposed 
scheme of refunding the tov n i h i p  intlehtedl~ess by a n  i i>uance  of county 
11ondz." 

T11e motion came on f o r  hear ing  and  the following judgment was 
rendered:  '(This cause coming on to be heard before the  undersigrietl 
judge, holding the  court5 of t h e  F o u r t h  ,Tudicial District,  a t  Chambers ,  
both the  plaintiff antl the defendants  being repreiented by coullscl, slid 
having w n i w d  al l  notice, agreed to the  hear ing  of the  c iuse a t  this t ime 
and place, the court  finds the following facts  and  conclusion^ of l a w :  
( 1 )  T h a t  the  bond issues of the  several townships of I Iar i ic t t  County 
referred to i n  the complaint eon3titutc a ral id ,  c&ting i n d r b t e d n e s ~  of 
the s f ~ c r ~ l  tonn&ips of I l a r n e t t  County  as  set fo r th  i n  the  original 
complaint.  ( 2 )  T h a t  this  iildebtedncss was i l m u r e d  f o r  t h e  benrfit of 
the county as a whole and  the county has  a r ight  and  has  agreed i n  i ts  
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proposed issuance of new bonds to assume the said indebtedness, and 
the said agreement on the part  of the county was made prior to the 
adoption of the amended section 4 of Article V of the C'onstitution in 
1936. (3)  That  the proposed bond iasue of IIarnett  Co~ul ty  is for the 
purpose of funding a ral id existing debt within the nieaning of the 
aniendtd section 4 of Article V of the Constitution. Thcrcfore, tllr 
n~ot ion  of the plaintiff for an  injunction is (leilied and the proposed 
issuance of bonds is declared to be ral id and lawful exercise of the 
authority vestetl by law in the board of comn&4oncrs. Thi.; 26 ,Tune, 
1937. W. C. IIarris ,  J u d g e  P r e s i d i ~ l g ,  etc." 

To the foregoing judgment plaintiff excepted and assigned error and 
:tppealed to the S~rpreme Court. 

Jernigccn, (:otlwin LE' StrirX.lrcnd for plnintif. 
H. C.  Stric.X.lund, I.  R. Williams, ond  Ross  & R o s s  for defendnnts .  

Cr,a~r;sorv, J .  The General , lswnbly of S o r t h  Carolina, a t  its ses- 
sion of 1935, submitted sevel-a1 amelldnlents to be voted on bp thc quali- 
fied voters of the State a t  the next general election, which was in 
November, 1936. The follo~r-ing one was ratified, which iq now Article 
V. pep. 4, of the Constitution of Korth Carolina, and reads a. fo l lo~rs :  
"The General ,Issen~bly shall have the power to contract dcbts and to 
pledre the fai th and credit of the State and to authorize counties and 
~nunicipalities to contract debts and pledge their fai th and credit, for 
the f'ollcwing purposes: To fund or refund a valid existing debt; to 
borrow in anticipation of the collection of t a w s  due and payable within 
the fiscal year to an  amount not exceeding fifty per centum of such 
taxes; to supply a casual deficit; to suppress riots or insurrections, or to 
repel invasions. Fo r  any purpose other than these enumerated, the 
General Assembly shall have no power, during any biennium, to contract 
new debts on behalf of the State to an  anlount in excess of two-thirds 
of the amount by which the State's outstanding indebtedness shall have 
been reduced during the next preceding biennium, unless the subject be 
submitted to a vote of the people of the Sta te ;  and for any purpose other 
than these enumerated the General Assembly shall hare  no power to 
authorize counties or nzunicipalities to contract debts, and counties and 
municipalities shall not contract debts, during any fiscal year, to an  
amount exceeding two-thirds of the amount by which the outstanding 
indebtedness of the particular county or municipality shall hare  been 
reduced during the next preceding fiscal year, unless the subject be sub- 
mitted to a vote of the people of the particular county or municipality. 
I n  any election held in the State or i n  any county or municipality under 
the provisions of this section, the proposed indebtedness must be ap- 



pro1 etl by a majority of tliocc who shall xote thereon. . Ind the General 
Aliwntbly shall have no poncr to give or lend the credit of the State in 
aid of any person, asqociatioii, or corporation, except to aid in the com- 
plction of .rich railroads as may be unfinished at the timc of the adop- 
tion of this Constitution, or in which the State has a tlircct pecuniary 
intcre,t, nnlt.sc the subject bc suhniitted to a direct vote of the people 
of the Stat?. and bc approred 113' a majority of thoic \\]lo shall votcl 
tli~reon." 

This caw n a s  before this Court and the decision filed IS  March, 1936 
- T ? L U I H A O ~ ~  1%. J I ~ r n c f l  C'ounfy e t  al., 209 K. C., 662. 

I t  is ccmtmded by plaintiff that  the abore aniendnlent restricted thc 
poxer of the county to i s u e  bonds, unless submitted to a rote of the 
peoplc of tllc particular co~inty. We cannot so hold. I t  does to some 
extent, but o l ~ c  of the exceptions is "to fund or rcfund a valid existing 
debt." The objection complained of by plaintiff was t d i d  existing 
debt of the county, and so decided in the Thomsoa case, supra.  I n  that  
decision the judgment of the court below was affirmed, \\-hich reads, in 
part, as follovs (p. 663) : "That the county of I l a r ~ l e t t  ac, a whole 
rcceircd a dircct hcnefit fro111 the cspentliture of the money represented 
by said ind(~btcdl~css, and the l)roposcd underwriting of said i~lclebtedness 
by the issuailce of county houds is i n  accordance with lam and for a 
county purpose. That  the carrying out of the proposed arrangements, 
as outlined in the complaint, will violate no constitutio~ial right of the 
plaintiff, or any other taxpayer, hut will inure to the benefit of the 
plaintiff and all other taxpayers of the county as a whole. Therefore, 
the motion of tlie plaintiff for  an  injunction is denied, the proposed 
issuance of bonds is declared to be a valid and lawful exercise of the 
authority rested by law and in said board of commissioners, and the 
action is therefore dismissed. N. *I. Sinclair, Judge." 

I n  Xnah c. C'onzrs. of St. I'illrls, 211 x. C., 301 (303) ,  i t  is said:  " l t  
is recognized that  the bo~lds no\\- outstanding, which defendants seek to 
refund, could not be adversely affected by any act of asscnlbly under the 
constitutional change, 'for a state, no more by constitutional amendment 
than by statute, can impair the wi ted  rights held by the creditor in 
assurance of his debt' (citing authorities). I t  is likewise well estab- 
lished that  the laws in force a t  the time a d  place of the making of 
contracts enter into and hccomc integral parts thereof a:; much so as if 
they had been expressly incorporated therein," citing aut  horitics. 

F o r  the reasons given, the judgment of the court below is 
Affirmed. 
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R. C. COPR'EY v. W. 11. PARKS. 

(Filed 13 October, 1937.) 

Arbitration and Award 9 1-Eniform Arbitration Act does not exclude 
common-law remedy of arbitration. 

The Uniform Arbitration Act. ch. 94, Public Lams of 1927, K. C. Code, 
808 ( a )  ( x ) ,  does not exclude the common-law remedy of arbitration, but 
is cumulative and concurrent thereto, and the act does not prevent the 
parties to a controversy from contracting by parol to submit their differ- 
ences to arbitration in cases where a parol agreement on the subject 
matter would be enforceable, and an amnrd reached under the parol 
agreement to arbitrate will not be invalidated by reason of failure to 
follow in all respects the method and procedure prescribed by the statute. 

A l ~ ~ ~ ~ ~  by defendant from llorziels, .J., at April Term, 1937, of 
TVnym. KO error. 

Plaintiff's action was instituted to enforce an  award made pursuant 
to an  agreement to arbitrate a disputed account between the parties. 

Plaintiff alleged and offered evidence tending to show that  he was a 
half-share tenant on land of the defendant during the year 1935, that  
il controversy arose as to the settlement of accounts and proceeds of sale 
of crops, and that  a parol agreement was entered into between them to 
submit all papers, books, accounts, and evidence to Henry  H. Brown as 
arbitrator to determine and settle the matter, they to be bound by his 
award. 

That ,  in accordance with this agreement, the arbitrator considered all 
the evidence and records submitted by both sides, and found that the 
defendant was indebted to plaintiff in the sum of $340.90, and made 
his award in writing to that  effect. 

Defendant denied that he entered into an arbitration agreement, and 
tlmied that  he was indebted to the plaintiff in any amount. 

.Ippropriate issues were submitted to the jury, who found for their 
~ e r d i c t  that  an agreement to arbitrate their differences mas entered into 
Letween the parties, as alleged in the complaint, and that, as set out in 
the award, the defendant was indebted to plaintiff in the sum of $340.90. 

From judgnient on the verdict defendant appealed. 

Sco t t  B. B e r k e l e y  for p la in t i f f ,  appellee.  
Fred P. Pndaer, J r . ,  and  Mr. .4. 1)eeds for d e f e n d a n t ,  ihppellanf.  

DEVIN, J. The defendant concedes that  there was evidence to support 
t l ~ c  verdict, but c.ontentls that by chapter 04, .\cts of 1927, known as the 



Uniform Arbitration Act, an  exclusire nietllod for the determination of 
niattcrs by arbitration was prescribed, and that  plaintiff's action to 
enforce an  awwd based upo11 a p r o 1  agreement, not in accordance with 
the act, cannot be maintained. 

Tllc LTniforln Arbitration Act of 1927  (codified in  RIichie's N. C. 
Code as sees. 898 [a] to 898 [x])  provides tha t :  "Two or more parties 
may agree in  writing to submit to arbitration. i n  conformity with the 
provisions of this article, any coiitrorersy t 4 s t i n g  between them a t  the 
time of the agreelnent to subniit. Such an  agreement ohall be valid and 
enforc~eable, and neither party shall h a w  the po~ver to revoke the sub- 
~iiission without the consent of the other party or pa sties to the sub- 
nlission sare  upon such grounds as exist i n  lam or equity for the 
rescission or r e~oca t ion  of any contract." Other sections of the act pre- 
scribe t l ~ r  procedure and contain prorisions for the enforcement of the 
award. 

This act was considered by tliis Court in At~drelc's v. Jordan ,  205 
N. C., 618. I n  that caw i t  was said, Clarkson,  J., speaking for the 
Cour t :  "The 1)arties to tliis controversy did not submit i t  to be arbi- 
trated in conformity with the 1)rorisions of this article. The action was 
pending in tlie Superior Court, and referred by the court to a referee 
~ r l i r n  tlie agreement to arbitrate was ~ii teret l  into. I f  the defcndant in- 
tended tha t  the Uniform Arbitration Act and its provisions should apply, 
it  should hare  been written into the agreement to arbitrate." 

At  caommon law no  particular form was necessary f o ~  the submission 
of a c:ontroversy to arbitration, and tlie i~grcenient therefor was not 
required to be in writing in those cases nherc  the subject matter was such 
that  a parol agreement would be enforceable. 

TTh~le therc is some support in other jurisdictions for the view that  
.tatutory provisions for arbitration exclude the common law remedy 
for tht. settlement of disputes by arbitration, i t  has been generally held 
that statutes relating to arbitration, unlcis expressly exdusive of other 
rnethods, do not abrogate the common-law right, by contract, to submit 
matter.: i n  coatrorersy to arbitration, and tliat the statu ory methods of 
arbitration are to be regarded merely as constituting an  enlargement on 
the eomnion-law rule, alid that  the provisions of the statute are cumula- 
tixe and concurrent rather than exclusive. Fuerst  v. ~f ichberger ,  224 
*ila., 31 ;  C a n n o n  z.. McClnnnnhnn,  204 Ky., 67;  Johnsczn v. Wineman, 
34 N. D., 116; Isaac r .  ITIS.  Co., 301 Pa., 351; Ezzell 1). R o c k y  Mt.  Co., 
76 Col., 409; Ctah Cons i ruc f ior~  Co  T .  R a i l w a y  Co., 1'74 Cal., 156;  6 
Corpui Ju r i s  Secnndum, 134;  3 American Jurisprudence, 838. 

V e  vonclude that  upon reason and authority, the Gnifclrrn Llrbitration 
Alct  doe.. not l ) rc \cnt  parties to a controvery from contracting by parol, 
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in proper  cases, t o  settle their  differences by the  simple a n d  speedy 
method of arbi t rat ion,  and  t h a t  the  award  m a y  not  be inral idated by 
reason of fai lure  to  follow i n  al l  respects the- method and  procedure 
prescribed by  the  statute. 

I n  the  t r i a l  we find 
No error. 

-- 

GEORGE \Ir. IIIGGISS a s ~  E V A  I1IGGISS GIBUS ASIJ I I c s n ~ s r ) .  11. C'. 
GIBBS, r. GUY HIGGISS a m  WIFE, CISDT IIlGGINS, PJOR (It .  I,.) 
HIGGINS A X D  WIFE, TYISNIE HIGGISS, ET AL. 

(Filed 13 October, 1037.) 

1 .  Partition 5 5- 
Where defendants in partition proceedings filed answer p1e:tding sole 

seizin, the proceeding becomes in effect an action of ejectment. 

2. Same: Ejectment § 13-In action to recover land plaintiff may attack 
deed set up in answer without allegation of its invalidity. 

In this proceeding in partition tlefentlnnts pleaded sole scizin, and 
alleged that tlie common ancestor lunder whom plaintiffs claimed lmd 
deeded the 1:lnd to them prior to his tlcnth. Plaintiffs iiitroduced the 
deed in evidence for the purpose uf attack, and offeretl evidence of mental 
incapacity of the grantor, which evidence was esclndcd becnnsc plnintiffs 
had not filed a reply alleging its invalitlity. I T c l d :  The esclnsion of the 
evidence was erroneous, defendants having given notice in their :rlisncr 
that they relied upon the deed in question to ectablich t l~e i r  titlc, and 
~)laintiEs being entitled, therefore, to anticipate defentlant 1)s introducing 
tlie deed for the purpose of attack. 

.LPPEAL by the  plai~itii 'fs f r o m  . I l l c y ,  . I . ,  a t  Jul ie  Spec4nl 'r(.r111, 1937. 
of YAXCEY. S c ~ v  trial.  

SCHESLI;, J .  Tllib v a s  a proceedilig fo r  par t i t ion of land, begun 
before the clerk. T n o  of the defendants pleaded sole seizin and the 
other defendants filed no answer. 'The case was then t ransferred to the 
court  a t  term. T h e  proceeding thereby became i n  effect a n  action of 
ejectment. 1)i iv~orc T .  IZemfortl, 165 W. C'., 620. 

T h e  plaintiffs alleged t h a t  J. S.  Higgins  died seized of a certain t ract  
of land i n  Y:~nc.ey County, leaving them and the  defendants as  his heirs 
a t  law, and  tha t  they desired to hold their  interestq i n  w i d  land  i n  
sereralty, and  prayed tha t  said lands be partitioned among tllc plaintiffs 
and defendants aq their several intercsts appeared. 
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I~IGGINS C. HIGGINS. 

Thr: defendants Bob (R.  L.) Higgins and his wife, 'Winnie Higgins, 
filed answer and admitted that  J .  N .  Higgins had d k d  and that  the 
parties, plaintiffs and defendants, were his heirs a t  law, but denied that  
he was seized of the land a t  the time of his (leath, since he had conveyed 
the said land to then1 prior thereto by deed duly recorded 28 May, 1936, 
in Book 79, a t  pp. 89-90, Record of Deeds of Yancey County. 

The plaintiffs introduced in  evidence a deed from one Marinda Hig- 
gins to John  ( J .  N.)  Higgins covering the loc~rs in quo, recorded 
12 December, 188.5, in Book 10, a t  p. 191, Record of Deeds for Yancey 
County, and then offered to introduce in  evidence for the purpose of 
attack the deed from J. X. Higgins to R. L. Higgins and wife, Winnie 
Higgins, mentioned in the answer, stating that  they p~.oposed to show 
tliat <J. S. IIiggins a t  the time he signed said purported deed was with- 
out sufficirnt mental capacity to make a valid conveyance. Plaintiffs 
also ofl'ered to introduce in evidence testimony of certain witnesses tend- 
ing to prove tliat J. N. Higgins mas without mental capacity to make a 
valid cSouveyance a t  the time he signed the said purported deed. T o  the 
introduction in  evidence of the purported deed and of the testimony 
attacking same the defendants objected, arid the objections were sus- 
tained, and the plaintiffs reserred exceptions. 

I t  appears ill the record that  the court predicated its ruling upon the 
fact that  there was no reply filed by the plaintiffs containing any allega- 
tion upon n hich the contention of lack of mental capac i t ,~  in  the grantor 
in the deed from J. N. IIiggins to R. L. IIiggins a n 1  wife, Winnie 
ILiggi~ia, could he based. This ruling was erroneous. 

The second syllabus of Fitzyeraltl T .  S h d t o n ,  95 N .  C., 519, which 
properly interprets the opinion, reads : "I11 an action to recover land, it 
is competent for  one party to show that  a deed offered by the other, i n  
snpport of his title, is void for want of capacity in the vendor, although 
such deed may ha re  been specially set u p  in the pleadings and relied 
upon, and no formal reply thereto or notice of attack given before that  
trial." 

111 the ejrct~licnt  case of A l l e y  u. IIozucll, 1-41 X. U., 113, wherein 
there was no allegatioii of lack of ~nen ta l  capacity, the Court said:  
"The judge properly admitted evidence upon the question of the mental 
capacity of Susan Ervin  ( the c3ornnion source of title) to execute the 
deed, as tliat went to tllc i s u e  wl~ether legal title had passed to the 
defendant, and evidence (if offered) of fraud ill the f nc tum would also 
have bt.en competent. lllobley 1%. Gri f i t t ,  104 N.  C., 112;  .Tones v. Cohen,  
82 S. C., 80;  Z70ung v. Greenlee, ibid., 346." 

I n  I I e l t m  1 ' .  (:re(~tl,  105 N .  C., 251, it is said:  ". . . I n  actions 
for the recovery of laacl, as in the old action of ejectment, any deed 
offered as a link in a chain of title is thereby exposed to attack for 
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incapacity in the maker or because i t  was void under the statute of 
frauds, though it may not have been mentioned in the pleadings. J o m s  
v. Cohen ,  82 N .  C., 7 5 ;  F i f zgeru ld  v. S h e l f o n ,  95  N. C., 519." 

The fact  that  the plaintiffs offered in evidence the deed in questioii 
for the purpose of attack, instead of waiting to make the attack when 
the defendants had offered it to prove their title, makes no difference in 
principle. The defendants had given notice in their answer that  they 
relied upon the deed in question to establish their title, and would there- 
fore introduce i t  i n  evidence, and this notice enabled the plaintiffs to 
anticipate the defendants by introducing the deed for the purpose of 
attack. 

F o r  the errors assigned, the plaintiffs are entitled to a 
New trial. 

ST.\TE IIIGHWAY AND PUBLIC WORKS COJIJIISSIOK V. C. fi. 
BASKET ET AI,. 

(Filed 13 October, 1937.) 

Eminent Domain § &Highway Commission may condemn top soil for 
road const~uction. 

The Stnte Highway and Public Works Coniliiissiun is authorized by 
dl. 2, see. 22, Public Laws of 1021 (N.  C. Cotle, 3846 [bb]) to acquire by 
condemnation top soil deemed necessary and snitable for road construc- 
tion, "top soil" being included in thc generic term "earth," and its power 
to acquire top soil is not limited to lnnds contiguous to the highway upon 
which it is to be used. 

CONNOR, J . ,  dissenting. 

THIS was a condenination proceeding, institnted in  VANCE Superior 
Court and heard by Pnrber ,  J . ,  at  Chambers, on 10 July,  1937, in 
HALIFAX. Affirmed. 

Chnrles  Ross  for petit ioner,  appellee.  
.T. 11. Rr idgers  and  Jnspcr  R. H i c h  fnv  ~ P S ~ O Y > / J P ~ I  i s ,  n p p ~ l l u n f s .  

SCHEK(-K, J. On 3 July,  1037, the petitioner procured from Harris ,  
.J., an  order tenlporarily restraining the respondents from interfering 
with its taking top soil from the lands of the ~espontlents with which 
to construct a public highway, and on 5 July ,  1037, the respoildents 
procured froin Parker,  J., an  order temporarily restraining the peti- 
tioner from taking top soil from their lands for the purpose of con- 
structing a public highway. Both orders wcre rcturnable to Parker. 
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Resident .Judge, nho ,  after llolding a joint hearing thereon, disqolved 
tlw order p r o c n l ~ ~ l  by the re~poatlcnts and continued in effect the order 
p r o c u d  1)y thc jwtitioncr, and directed "that this caase be retained 
on the special ~ ~ r o c r d i n g  docket for the purpose of determining the 
:rsnc)nnt of conipcllwtion nllich thc defendants may he entitled to." 
Fro111 this ruling tlic ~wponden t s  appea l~d ,  assigning errors. 

The proceeding of tlie pctitioncr nai; ilistituted under scction 22 of 
chapter 8 of the I'nblic L a n s  of 1921  (being see. 3316 [hb], N. C. Code 
of 1035, 3Iicliie), crc:lting the State IIigliway Cornrni:iion, and con- 
taining this specific grant  of pone r :  "The State EIighmay Colnmission 
is T cstcd 7.i it11 tlir ])on el. to, acquirr such right, of n a y  a ad title to such 
land. prnvcl, g rawl  bed- or bars, sand, sand I d s  or bars, rock, stone, 
11ouldcn. quarric., or quarry bedq, l in~e ,  or other earth or rnineral de- 
posit.: or formation;, a~it l  such standing tinib(3r ns i t  may deem ncccswry 
and >nitable for roatl constructions, maintenance, and repair, and the 
necesmy  approaches and way> through, and a snficient :tmount of land 
surronntling and adjacellt thereto, as it may determine to enable i t  to 
p r o l ~ ~ r l y  pro~ecntc  the I\ ork, either 11y purchace, donation, or conclemnn- 
tion, in the Inanner hereilxftcr set out:  . . ." 

I t  is the contention of tllc rtizponclents, first, that  the statute does not 
wqt in the pctitioncr the pol\ cXr to acquire top soil, dceluetl ncccsiary ant1 
auitnblt for road con.truction, and, secolid, e ~ c n  if the statute does vest 
the prier to ncquiw top .oil, that  it  does not vest such pc~ner  to acquire 
top soil from Innds not contiguom to the highway upon the construction 
of vllicll s ~ i c h  soil iy to be med. 

TTc arc of the opinion, and so hold, that  neither of thew contentions 
(,an be iustaincd. 

The statute nLes the word "earth," wliicli, as used, is :I generic term 
ant1 includes top soil, n species of earth. IIoLe, J., in  . J e n n i ~ ~ g s  v. TTigh-  
~ r ~ r y  Co~r~tnia~lotz, 183 N. C., 68, in i l i t e rp re t i~~g  this statute, says: "And 
in chapter 2, section 22, they have also given defendant board the right 
to acqulre material, g r a ~ e l  beds, sand bars, rocks, or other soil, mineral 
deposits, etc., necessary and suitable for the construction :lnd mainte- 
mnce  of such roads. . . ." 

There is nothing in the statute that  limits the takine of the earth 
tleemed necevarg and  suitable for roatl construction, maintenance, and 
repair to lands contiguous to the higlinay upon which i t  is to he used. 

The judgment of the Superior Court i.: 
Affirmed. 

Coxxox, J., dissenting : I t  is provided hy statute t h ~ t  "The State 
IIiglln ay  Commission i i  veitccl with power to acquire such rights of way 
and title to such lnndi. gravel, gravel beds 111. h r s ,  sand, qal~cl beds or 
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bars, rock, stonc, bonlders, quarries, or quarry hedq, lime or other carth, 
or mineral deI)osits or formations, and such standing timber as it may 
tlccm nccwsary and suitable for road construction, maintenance, and 
w p i r ,  and the necescary approaches and ways through, and a sufficirnt 
amount of land iurrounding and atljacent tllereto, as it may determine, 
to enable i t  to properly prosecute the work. either by purchase. donation, 
or condemnation in the manner hereinafter set out." S. C. Code of 
1835, sec. 3846 (bb) .  

This statutc. which authorizes the State Highway Commission, as an 
agency for the State, to take private property for p b l i c  uLe, hy the 
rxercise of the pan-er of eminent domain, sliould be construed strictly. 
The ~ ~ o r t l s  "and other earth," uced in the itatute, should he construed 
in accordance with the doctrine of ejusclcm q c n c r i ( ,  ~rl i ich  i? fully diq- 
cucsed in 59 C. J., a t  page 981. 

Thus construed, the T T O ~ Y I S  do not, ill my opinion, inclnde "top soil," 
which is valuable for growing crops. I cannot think that  i t  was the 
intention of the General -i<seinbly that  thc State H ighnay  C'omn~i~sior~ 
should h a w  the power under the statute to eilter upon cultivated land 
and to remove therefrom the "top coil" to he uced in tlic coilqtruction of 
a highway at last three miles distant from the land. 

I think there is error i n  the judgment for which it should be reversed. 

~TOOIlItOTT C,\I,LAIIAS, BY 111s XEXT FRIEXD, J .  11.  C,iLLAIIAS, V. TOM 
ROEER'I'S ASII WIFP. ELIZABETJI ItORERTS. 

(Filed 13 October, 1937.) 

1. Master and Servant 11-Negligenct. is not pwsumed from mere fact 
of injury. 

Evidence that plaintiff was hurt while 1)nsliing lnmher off a stack in  
the conrse of his employment when the n~ensuring stick of n fellow em- 
p lo~ee  struck li i rr i  in the eye, is held insufficient to be s~tbmitted to thv 
jury on the issue of the rmploer's negligence in  n n  :~ction inititnted in 
the Superior Court, ncgligcncc not  being preil~ined from the mere fact 
of injnry. 

2. Appeal and Error 3 41- 
Khere it is decidrd on appeal that the judgment uf ~ionsuit war prop 

crly entered for want of evidence of actionable negligence. other excell- 
tions need not be considered. 

APPEAL by plaintiff from ,11ley, J., a t  1farcl1 Trrin. 1937. of 
X ~ I T C H E L L .  
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A\ction to recowr tia~riages for alleged personal injury. 
This case mas formerly before this Court on appeal by plaintiff from 

judgnient of tlic Superior Court wstaining demurrer to the jurisdiction 
of the court, intcrposcd upon the ground that it appealed upon the face 
of the complaint that  the case was cognizable by the Nor th  Carolina 
I~ldus t r ia l  Comniissioil. The judgment was r e m r s ~ d .  The opinion is  
reported in 208 x. C., 768, 152 S. E., 657. 

Thc d c f e ~ ~ d a n t s  11aring by anslver denied the allegations of the com- 
plnint, the case callic on for trial in the court below. Then the plaintiff, 
alone, in support of the issue of negligence, testified as follows: "I was 
mmployed by Tom Roberts. I had been norking in Bmcombe County 
for him for about four months before 11 Xarch,  1935. I was hauling 
lumbcr and pl~sliing lumber off of the stack. . . . I was working 
with Mack Dyrd oil that day. . . . Mack was measuring lumber 
and I was pushing the lumber off after Mack Byrd 11 easured it. On 
11 March 1 naq pu~h i i ig  luniher off the stack down to some fellon 
11.110 laid i t  on the truck. I was pushing lumber off the stack and I 
reachrd donn  to pick u p  the I~oartl and a<  I reached down after the 
hoard, Mack struck nie with tlic rule and it put my eye out. . . . I t  
was about 2 o'clock in the afternoon of 11 March n,herl I was injured. 
I had been working there all  day with Alack Byrd. I had been working 
\\it11 l ~ i m  about 30 minutes and \ \as standing by his sids but I couldn't 
say ~r l i ich  side. 1 nay p ~ s h i n g  lurnber from the stack as he measured 
it. Xobocly else n a s  on tlie stack with me but Nack Byrd." And on 
cross-examinatioli lie testified : "1 couldn't say whether he accidentally 
threw the measuring stick around and hit me in the eye I don't know 
if it  was an  accident. Yes, he was a t  work, doing hi:; duty, and the 
nicasl~ring stick hit me, that  is what occnrrcd. I-Ir, was measuring 
lumber." 

The plaintiff further testified as to his injury and suffering, and 
offered evidence tending to show that, although there were regularly 
emplojed in the business of the defendants a sufficient number of em- 
p lopes  to bring the defciidants within the provisions of the North Caro- 
lina Workmcn'q Compensatioi~ zlct, neither the defenda~it  Tom Roberts 
nor the defendants were operating under the act. 

From judgment as of rlonsuit a t  the close of the plaintiff's evidence, 
the plaintiff nppcaled to tlie Suprrnle C'onrt and assigned error. 

-11. L. W i l s o n  nnd I V r t f s o ~ ~ ,  Fou f s  d? Watson for  plaintiff, npprl lnnt .  
Chnrlcs I I u f c h i n s  nnd IT'. C. Rerry for dcfendtxnfs, nppel lers .  

W I S ~ O R X E .  J. Conceding, but not deciding, tha t  this case is not 
within the j~~iist i ic~tion of thc S o r t h  ('aroli~la I n d ~ ~ i t ~ i a l  Coinn~ission. 
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and that  plaintiff can maintain this action in the Superior Court, all the 
evidence, considered in the light most favorable to the plaintiff, fails to 
show any actionable negligence on the part  of the defendants, or either 
of them. The judgment as of nonsuit was properly entered. Smith v. 
Sink, 211 N.  C., 725, and cases there cited. 

I t  rather appears that  the unfortunate injury to plaintiff was one 
of those accidents which sometimes happen unexpectedly-"an event 
resulting from an unknown cause, or an  unusual or  unexpected event 
from a known cause; chance; casualty." Black's Law Dictionary. 
Crutchfield v. R. R., 76 N. C., 320; Afartin v. ilffg. Co., 128 N .  C., 264, 
38 S. E., 876; Thomas v. Lawrence, 189 N .  C., 521, 127 S. E., 585; 
Ingle v. Cassady, 208 N .  C., 497, 181 S. E., 562. 

"An employer is  not responsible for an accident simply because i t  
happened, but only when he has contributed to i t  by some act or omis- 
sion of duty." Thomas v. Lawrence, supra; Lzittrell v. Aardin, 193 
N.  C., 266, 136 S. E., 726. 

The judgment as of nonsuit being sustained for lack of evidence of 
actionable negligence, other exceptions upon which plaintiff relies for 
a new trial need not be considelwL Shoemnlze 1.. Refining Po., 20Fi 
N. C., 124, 139 S. E., 334. 

The judgment below is 
Affirmed. 

H. C. ALLSRROOK, ADXIXISTRATOR, v. E. A. WALSTON. 

(Filed 13 October, 1937.) 

1. Limitation of Actions 8 10- 
Where defendant pleads the statute of limitations, the burden is on 

plaintiff to show that the claim is not barred. 
2. Seals § 3- 

The introduction in evidence of an instrument having the printed word 
"Seal" in brackets after the blank where defendant signed same, without 
reference thereto in the body of the instrument, is sufkient evidence that 
the instrument was under seal in the absence of evidence by defendant 
that he intended otherwise. 

:2. Limitation of Actions §§ 2a, 2e, 1 G I n s t r u m e n t  having printed word 
"Seal" in brackets after signature held evidence of sealed instrument. 

Plaintiff introduced in evidence an instrument having the printed word 
"Seal" in brackets after the blank where defendant signed the instrument, 
the body of the instrument making no reference thereto. Defendant 
pleaded the statute of limitations, it being conceded that if the instrument 
mere under seal the ten-year statnte was applicable and the action was not 
barred, C. S., 437, while if it  were n simple note, the three-year statute 
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w:is applicable and the acation n-as barred, C. S., 441. Held:  In the ab- 
sc~ice of evidcnce by defendnnt tliat he did not iritmtl to adopt the word 
"Seal," plaintiff's evidence is suficient to show a sealed instmment, and a 
directed verdict in his favor is without error. Willin?,zs 7.. Twwer, 208 
K. C., 202, cited and distinguislied. 

APPEAL by defeiitlant from G r a d y .  J., a t  hlarch Term, 1937, of 
HALIFAX. 

Ciri l  action to reco\-c.r halancr tlue on promissory note in words and 
figures as follows : 

"$l,ooo.oo. SCOT LA^^ SE.CK, N. C., J u n e  11, 1025. 
'(Oil October 11, 1925, after date, I promise to pay to the order of 

E. A\. A211sbrook, One Thousaiid and Xo/100 Dollar? x i t h  illterest a t  
6% per annum, after date. 

"Payable a t  The Scotland Neck Bank, Scotland Nwk,  N. C., for 
ralue received. 

(Signed) E. 22. WALSTOX. [SEAL] 
[SEAL] ." 

T h r w  credits appear on said note, the last being for $25.00 paid on 
26 Novemher, 1030. This action x i s  instituted 30 Nowmber,  1936. 

The defendant admitted the executioii of the note, pleaded that  i t  was 
riot ~ inde r  seal, and interposed by way of defense the three-year statute 
of limitations. 

Plaintiff offered the note in eritlciice, atlri~itted that  the no rd  "Seal" 
in brackets, opposite defendant's iignature. waq printed on the note 
before thr defelidaiit signed it,  and rested. 

Tlle defkndant demurred to tlie e ~ i d ~ i l c e ,  which v as  overruled, and he 
appeals from a directed verdict and jndgment for plaintiff, assigning 
errors upon cxceptions duly preserved. 

SIziarf S m i t h  and  A s h b y  Dunn for  plninfi!i', appcllec.  
3. L. Tmvi,s trnd W a d e  15. D i c k ~ n s  for drfcnrlnn f ,  a p p ~ l l a n t .  

S T ~ C Y ,  Cy. J .  The defendant hariiig pleadcd the i tatute of lilnita 
tioiis, tllc burden was on the plaintiff to show that  his suit was coln- 
menced \\itliin the requisite time from the accrual of the cause of action, 
or tliat otherwise i t  w i s  not barred. Runkin 23. Oaies ,  183 N .  C., 517, 
112 S. E., 32;  Drinkwr t f e r  v. l ' c l .  Co., 204 h'. C., 224, 168 S. E., 410. 
"IJpon the plea of the statute of liniitations the burden is upon the plain- 
tiff to ~ h o v  or to offer eridence tending to slio~v that  he has brought a 
l i w  claim to courtn-Rroqdor. .I.. in S r c 1 ~ 7 g c  v.  (Iurrin, 207 N. C., 222, 
176 S. E., 569. 
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I t  is conceded that  if the note in suit be a sealed instrument, the 
ten years statute, C. S., 43'7, applies, otherwise the three years statute, 
C. S., 441, is applicable; and further, that  if the ten years statute be 
applicable, the action is not barred, while if the three years statute apply, 
it  is barred. T r u s t  Co. v. C l i f f o n ,  203 X. C., 483, 166 S. E., 334. 

The case, then, comes to a single question: H a s  the plaintiff offered 
evidence of a sealed instrument? V e  think the trial court correctly 
answered the question in  the affirmative. 

I t  is true, the note contains no recital of a seal in the body of the 
instrument, neverthelecs the word "Seal" appears in brackets a t  the end 
of the line, opposite defendant's signature, vhich  is the usual place for 
a seal. I n  H u g h e s  v. Debnam,  53 N.  C., 127, i t  was said that  a seal 
appearing upon an  instrument, opposite the name of the grantor, in the 
place where the seal belongs, will, in the abxnce of proof that  the 
grantor intended otherwise, be valid as a seal. To like effect are the 
decisions in Devrreurc 2'. ~ U c X r r h o n ,  108 N .  C., 134, 12 S. E., 902, and 
Yarborough  v. N o n d a y ,  13  N .  C., 493; S.  c., 14  N. C., 420. See Philip 
v. S t e a m s ,  20 S .  Dak., 220, as reported in 11 Ann. Cas., 1110, :uul note. 
C o n f r a :  C a p t o  v. DiLore fo ,  110 Conn., 413, 148 htl . ,  367. 

The plaintiff rested his case upon offering evidence of a sealed instru- 
ment. There is no proof that  the maker intended othern-iw. This 
defeats the motion to nonsuit. Bctird 1,.  Reyiioldr, 90 N. C., 469. 6 S. E., 
377; Barrel1 r .  B n f l e r ,  9 2  N. C., 2 0 ;  Pickens 1,. Rytner ,  90 N .  C., 252. 

The case of IT'illiams I * .  T u r n e r ,  20s S. C., 202, I79 S. E., 806, cited 
and relied upon by defendant, is not in point. There the court was 
dealing with a finding upon the record that  the maker of the note had 
no intention a t  the time of executing a sealed instrument, and that  he 
did not adopt as his seal the vord  "Seal" appearing in parentheses a t  
the end of the line oppositc~ his signature. Hence, upon the finding, it 
was declared to be a simple contract. Ly~rrcm v. Cnli fer ,  64 N .  C., 572. 
EIere, there is no such finding. T I I S .  Co. 1 % .  Xorehead ,  200 N.  C., 174, 
183 S. E., 606. There, we were not concerned with any question of 
evidence or the burden of proof. ITere, Tve are concerned with a question 
of evidence and the burden of proof. There, the notr contained no 
recital respecting a v a l ,  and it Iraq not required by law to be under 
seal. Here, the note contains no recital respecting a seal and i t  is not 
required by law to be under srnl. Therc, the action was between thr  
administrator of the payee and the maker of the note. Here, the action 
is between the administrator of tlic payee and the maker of the note. 
I t  is obvious, therefore, that  with the exception of the two similarities 
just mentioned, i .e. ,  character of action and absence of recital respecting 
seal, the two cases are quite dissimilar. They are not alike either in 
principle or result. The  holding there was that  an action to recover 
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on a note, found  to be not under  seal, is  barred by t h e  t h e e  years  s ta tu te  
of lirnitatioiis, tlie s ta tute  having been pleaded. T h e  holding here is  
t h a t  a note ostensibly under  seal is evidence of a sealcd instrument. 
T h i s  is as  f a r  as  we a r e  required to go on the present record. 

The authori t ies  elsewhere a r e  i n  hopeless conflict and  confusion. S o f e ,  
19  Ann. Cas., 674. They  abound i n  every variety of decision. 24 
R. C. L., 656;  56 C. J., 5130. ,111 agree tha t  "as a m a n  consents t o  bind 
Ilimself, so shall he  be bound." Xnsh v. Royster, 189 N. C., 408, 127  
S. E., 356. T h e y  differ as  to  how this  consent shall be evidenced or  
ascertained. Some take the easier way, and declare t h a t  the  presence 
of a seal on  a n y  instrnmcnt  raise5 a eoncl11si~e presulnr)tion against  the  
executant,  and  forecloses a n y  f u r t h e r  inquiry in to  his  intention. T h e  
lioldir~g n o  doubt makes f o r  cer tainty and  lias tlie mer i t  of simplicity, 
l ~ u t  t l ~ e  lam is supposed to deal with the life of a people. T h i s  is 
nei ther  cer tain 1101. b i m p l ~ ;  it is cornples. I n  Kor t l l  Carol ina our  prede- 
cessors have pursued the  ideal of doing exact justice i 1 the  part icular  
case. L y n n m  P .  C'trlifcr, bnprcr. T h i s  pursu i t  me continue. 

T h e  verdict and judgment  will be upheld. 
xo error .  

A. V. JONES . i s n  WIFE, ALETHIA JONES, v. R. J. STEWART. 

(Filed 13 October, 1037.) 

Equity Q: 3--IDIaintiffs held cstopped by laches from at tacking foreclosu~.e 
for  misrepresentations when facts had becn of record for  six years. 

I)cftwtl:~nt, the Inst and lligllest bidder :it n jl~tlicial salt', liad his bid 
tranrfcrretl to pl;~intiffs, :IS sllown by tllc colnrr~issiolit~r's records, n~ ld  the 
c~o~iin~issioircr c s t w ~ t c d  tlcc~l to plaintiffs sul~jcct to :I prior mortgage, 
wlricll tlcwl w:rs rcgistercxl b11t not dt~lircwtl. L)efcntl:l~rt paid the com- 
~iiissionrr tllc~ amount of the, bid, less tlw nmoullt of the encumbrance. 
Plaintiffs, who lind ngreotl to l)ny the liind from clcfcndnnt a t  a stipulated 
priw, 1):ll.t in C : I S ~ .  \wr(' runible to n~:llte the cash p:lyn~rrlt. 11nd in lieu 
tlitwof estwtct l  a deed of trnst on the tract conwycd ;wtl on other lnntls 
of pl:~intiffs. to secure tlrr entire l>nrchuse price. Plnintiffs alleged that 
defen(1:lnt rcy)rcwntctl 11c owned tlie fee simple unencumbered title to 
tlie l:intls, I)nt that soon after tlie transac.tior~ they re':eired notice of 
int twst  dut> from the prior mortgagnr. that they 1)nitl interest to the 
prior mortgagor upon defentlnnt's statement that he would credit them 
with thc amonnts paid. Default having heen made on defendant's deed of 
trust, he 11nd the t r l~stcc foreclose. ;md hid in the entire property a t  the 
sale. This action \vas instituted some three years after foreclosure and 
some six years after the esecution of the cornmissioner'c: deed, plaintiffs 
contending that they did not see the co~nmissioner's deed until the institu- 
tion of the action, and that they had becn damaged by defendant's fraudu- 
lent misrepresentations. Hcmld: The circumstances under which the com- 
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missioner's deed was executed does not invalidate the deed of trust exe- 
cuted by plaintiffs, and plaintiffs are estopped by their laches from main- 
taining this action, the facts being of record and ascertainable by plaintiffs 
upon the exercise of due diligence. 

APPEAL by plaintiffs from G r a d y ,  J., a t  May Term, 1937, of WARREN. 
Affirmed. 

This is a civil action, instituted by the plaintiffs to invalidate a trust 
deed executed by them to T. S. Kittrell, trustee, securing a note in the 
sum of $1,900, payable to the defendant; for the recovery of certain 
sums expended upon a first mortgage on the lands in controversy and 
for taxes; and to recover damages. Defendant's motion to dismiss as 
of nonsuit a t  the conclusion of all the evidence was allowed and the 
plaintiffs excepted and appealed. 

John Kerr, Jr., and ITT. 11. Ynrboroztgh for plaintiffs, appellants.  
Julius Banze t  and F r a n k  B a n z e t  for de fendan t ,  a p p e l l ~ e .  

BARNHILL, J. I n  1929 the administratrix of Charles Jones, deceased, 
instituted a special proceeding against his heirs to sell land to make 
assets. An order was entered, appointing T. S. Kittrell commissioner, 
and directing that  the land be sold a t  public auction for cash. A t  the 
sale the defendant R, J. Stewart became the last and highest bidder in 
the sum of $1,000. The defendant entered into negotiations with the 
plaintiffs to purchase said land, allegedly representing that  he was the 
owner thereof in fee and that  the land was free and clear of any encum- 
brance. The plaintiffs agreed to purchase the lands for $1,900, to be 
paid $300.00 in cash and the balance in installments. Thereupon, the 
defendant assigned his bid to the plaintiffs and the commissioner re- 
ported the sale and the transfer of bid and the same was duly confirmed. 
The report of sale, the written transfer of bid, and the decree of con- 
firmation all appear on the same sheet of paper. Shortly thereafter the 
plaintiffs and the defendant met in the office of the commissioner to 
close the deal. I t  then appeared that  the plaintiffs were not in a posi- 
tion to pay the $300.00 cash as agreed. I n  lieu of the cash payment 
the defendant agreed to permit the plaintiffs to include a 12%-acre tract 
of land then owned by them in  the deed of trust as additional security 
for the purchase price. The commissioner's deed was filed for recorda- 
tion, either by the con~missioner or the defendant, but was not delivered 
to the plaintiffs, and they did not see it until the day of the trial. The 
commissioner, instead of collecting the purchase price in full, made the 
deed subject to a then outstanding Land Bank mortgage and the defend- 
ant  paid the difference. 

I n  December, 1929, the plaintiffs received notice of semiannual in- 
stallnlent due the Federal Land 13ank, and they paid amounts on the 
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Land Bank mortgage on several occasions thereafter. Upon receiving 
a notice from tlie Land Bank, the plaintiffs saw the defmclant and called 
his attention to his rcpre:entation that  hc \ \as tlie owrer of the land in 
fee, free of encun~brancc. Tlic defc~ltlalit thereupon instructed tlie 
l h in t i f f s  to pay the Land Bank iilstallnie~lts and Ilc vould credit such 
payments on tlie i~lstallnients duo liini, and the p l a i ~ ~ t i t f s  did make pay- 
ments through December, 1932, but paid tllc defendant nothing. The 
plaintiffs surrendered the land in I>ecc~nbci*, 1932;  the deed of trust n a s  
foreclosed in Xay ,  1932, and tlie dcfrndant bccame the purchaser of 
both tracts. This suit n a s  instituted 27 A ~ i q p s t ,  1935. 

The mere statenlent of the pertinent facts discloies tha t  the plaintiffs 
discovered the falsity of the alleged reprewltntions inatlc by the defend- 
ant  to induce tlieul to purchase the land and to e u e x t c  a mortgage 
almost s i s  grays prior to the i~ist i tut ion of tl~i.; suit, and that  they ~vaitcd 
more tllan tlirw years after tlic foreclosurt. of the. deed of trust hefore 
taking action. I t  may he that  tlie econoililc condition* existing a t  that  
t i~iic led the plaintiffi to bclicve that in no eyent did they 11ave any real 
financial intercst in the property. Wha te rw  may have brrn t l ~ c  moving 
cause of their &>lay, i t  appenri fro111 thi, rword that the plaintiffs' o n n  
liegligence and lack of diligence has caused tllem to losi any rights they 
n i ~ y  Iiarc liatl 111 the premises. One nlioic laches is so pronounced 
ca~illot succtwfully seek relief in a court of' equity, nhaterer  his original 
rights may ha7 e bcen. 

111 the argunient liere cou~isel for the pl:lintiflb stre.sed the evidence 
tending to shon the circumstances under wliicl~ the coriiniissioner's deed 
was executed. E r e n  should it be conceded that  this teztinlony tends to 
establish a fraud upon the court, i t  is to be doubted that  the purchaser 
could take advantage of it. Certainly the contention tha t  these circum- 
stances invalitlntes tlic trust dced exccuted by the plni~itiffs is not avail- 
able to the plaintif-fs. JTliile they did not origi~lally receive the deed, it 
\I-as on record and the plaintiffs could have &co\ crccl, 11,y the eacrcise of 
ordinary diligence, the full circulnctauces of the sale. T h y  let more 
tlian six years elapse before diicoreriag the provision:; of the special 
proceedings and tlie deed, never having ga l ( ,  to the register's office for 
that  ~)urpose.  T h y  ascertained the truth only ~vlier the deed was 
oflercd in  evide~ire by the defendant. S o r  are any facts in relation to 
the circumstances surrounding the qale of the land plea,led in the corn- 
plaint. 

I t  is unfortunate that the plaintiffs nere  unable to pay for tlie land 
purchased, and that  i n  attempting to acquire more prc perty they 1o.t 
that  nhich  they already had. This is hut a casualty of the adversc 
econouiic co~lditions then existing and the laches of the plaintiffs tlicm- 
selves. They have slept upon their rigliti. The judgment belo~v is 

A\ffirmed. 



N. ('.I F A I L L  TERM, 1937. 281 

BELLE STOCKTON v. LORA MANEY. 

(Filed 13 October, 1937.) 

1. Curtesy 3 1- 
Where the court finds that a wife died intestate seized in fee of certain 

lands, and left her snrviring her husband and a child by such husband, 
the  husband is entitled to an estate by the rurtesy in the lands. C. s., 
2519. 

2. Insurance 9 17- 
A tenant by the curtesy has an insurable interest in builclings and 

structures on the lands. 
3. Insurance §§ 19, 24d: Trusts § 16-Sothing else appearing, policy pro- 

cured by life tenant insures only his interest in the property. 
Kothing else appearing, a policy of fire insurance which a tenant by the 

curtesy procures to be issued to him, insures only his interest in  the 
dwelling insured, and upon its destruction by fire, the life tenant is en- 
titled to the entire proceeds of the policy, and the remainderman has no 
interest in other property bought by the life tennnt with the proceeds 
thereof. 

,~PPEAL by plaintiff from Johnston,  J., a t  LIugust Term, 1937, of 
BUNCO.VBE. Affirmed. 

This is an  action for judgment that  plaintiff is the sole owner, i n  fee, 
of certain lots or  parcels of land described in the complaint; that  the 
defendant has no right, title, interest, or estate in or to said lots or 
parcels of l and ;  and that  defendant's claim to an interest i n  said lots 
or parcels of land is a cloud upon plaintiff's title. 

I n  her answer, the defendant alleges that  she is the owner in  fee of 
an  undivided one-third interest in the lots or  parcels of land described 
in the complaint under the last will and testame~lt of James W. Burle- 
son, deceased. 

When the action was called for trial, both plaintiff and defendant 
waived trial by jury of the issues raised by the pleadings, and agreed 
that  the court should find the facts. ,Iccordingly, the court found the 
facts to be as follows: 

"1. The plaintiff Belle Stockton is the daughter and sole heir a t  law 
of Miria E. Bur le~on,  who died during the year 1921, learing surviving 
her husband, James W. Burleson, who was the father of the plaintiff. 

"2. At her death Ni r i a  E. Burleson was seized in fee and in posses- 
sion of ( 1 )  two lots of land situate in  the town of Barnardsville, Bun- 
combe County, S o r t h  Carolina, known as the Matt  Burleson lots; and 
one tract or parcel of land situate on the north fork of Ivey Creek, in 
Buncombe County, North Carolina, known as the McKinney tract. 

"3. .Iftcr the death of Miria E. Burleson in 1924, her husband, Janlcs 
TV. Burleson, the father of the plaintiff, entered into poswwion of said 
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lots and parcel or tract of land, and remained in such possession until 
his death i n  1936. 

"4. After the death of Miria E. Burleson and while lie was in posses- 
sion of the said lots and parcel or tract of land, James E .  Burleson 
procured the issuance of a policy of insurance insuring him against loss 
or damage by fire on a dwelling house located on one of the lots situate 
in the town of Barnardsville, described in the complaint, a t  the date of 
the death of Miria E. Burleson; the said tlnelling house was destroyed 
by fire during the month of September, 1934; and the amount due under 
said policy of insurance, to wi t :  $2,808.13, was paid 3y the insurer to 
Jamcs W. Burleson. 

" 5 .  Thereafter James W. Burleson purchased a hou3e and lot known 
as No. 40, A11 Souls Crescent, i n  Biltmore. Euncombe County, and also 
a lot in the town of Barnardsville, Buncomk~e County;  the said James \V. 
Burlc.son caused both of said lots to be conveyed to him in  fee; he paid 
for the said h o u ~ e  and lot in Biltmore the sum of $1,500, and for the 
lot i n  Barnardsrille, the sum of $650.00. Both said sl~rns were paid by 
James W. Burleson out of the money paid to him untlcr the policy of 
insurance insuring the dwelling house located on the lot in the town of 
Barnardsville, against loss or darnage by fire. 

"On the forcgoing fact<, the court was of opinion and accordingly 
held : 

"(1) That  the plaintiff is the owner and is entitled to the possession 
of the t n o  lots of land situate in the town of Barnardsville, and of the 
tract or parcel of land situate on the north fork of Ivey Creek in 
Buncombe County, North Carolina, and, 

" ( 2 )  Tha t  the lot in Biltmore, and the lot in Barnsrdsville, both of 
which were purchased by James W. Burleson and paid for by him out of 
the money paid to him under the policy of insurance on the dwelling 
house located on the lot i n  Barnardsville which was owned by Miria E. 
Burleson a t  her death, were owned by James W. Burleson in fee at 
his death, and descended to his heirs a t  law, or passed under his last 
will and testament to the devisees named therein." 

From judgment in accordance 1%-ith the opinion of the court, the plain- 
tiff appealed to the Supreme Court, assigning as error so much of the 
judgment as is adrersc to her contentions. 

C. E. BlacX~sfock for  plaintiff. 
R. iM. Wells and J. G. Nerrimon fo r  defendant. 

Cosn-OR, J. On the facts found by the court, a t  the d(2ath of his wife, 
Miria E. Burleso~i, James W. Burleson was entitled to an estate by the 
curtesy for his life in the two lots of land which are situate in the t0n.n 
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of Barnardsvi l le  and  i n  the  t rac t  o r  parcel of l and  which is s i tuate  on  
the nor th  fo rk  of I v e y  Creek, i n  Buncombe County, N o r t h  Carolina. 
C. S., 2519. 

A s  such tenant  f o r  life, J a m e s  W. Burleson had  a n  insurable interest 
i n  the  dwelling house which was located on one of the  lots s i tuate  i n  the  
town of Barnardsvi l le  and  which was owned by  M i r i a  E. Burleson i n  
fee a t  her  death. 26 C. J., p. 34, sec. 17. 

K o t h i n g  else appear ing  (Ilouck v. Ins. Co., 198 N. C., 305, 1 5  S. E., 
628; 21  C. J., p. 954, sec. 92 [9]), the  policy of insurance which 
J a m e s  W. Burleson procured t o  be issued to h i m  on t h e  dwelling house, 
insured only his  interest i n  said dwelling house. I t  did not  insure the  
plaintiff, as  remainderman.  W h e n  the  dwelling house was destroyed by  
fire, the  amount  due under  the  policy was paid to  J a m e s  W. Burleson, 
to cover his  loss. T h e  plaintiff had  n o  interest i n  said amount ,  and  
therefore, i n  n o  event, i n  t h e  lots purchased by  J a m e s  W. Burleson and  
paid f o r  by h i m  out  of said amount .  See Batts v. Szrllicnn, 182 N. C., 
129, 108 S. E., 511. 

There  is  n o  e r ror  i n  the  judgment. I t  is 
Affirmed. 

STATE v. MELTON BAKER. 

(Filed 13 October, 1937.) 

1. Abortion § *Evidence held sufficient for  jury on  issue of defendant's 
guilt  of advising and procuring criminal abortion. 

The evidence favorable to the State tended to show that defendant had 
been friendly with deceased and had visited her frequently for eighteen 
months prior to her fatal illness, that she left her mother's home with 
defendant, about twelve noon one Sunday, in apparently good health, 
that defendant returned her to her mother's home early the following 
Monday morning in bad physical condition, that the abortion took place 
during that time, and that  i t  caused peritonitis resulting in death. Held:  
The evidence, although rontradicted in material aspects by defendant's 
evidence, was sufficient to show facts from which the jury could reason- 
ably infer that  defendant willfully and feloniously advised and procured 
the commission of a criminal abortion, and defendant's motion to nonsuit 

properly overruled. 
2. Criminal Law 5 5 2 b  

Evidence which tends to prove the fact in issue, or which conduces to 
that  conclusion a s  a fairly logical and legitimate deduction, and which 
raises more than a mere suspicion or conjecture of guilt, is sufficient to be 
submitted to the jury, it  being for the jury to say whether they are  
convinced beyond a reasonable doubt of the fact of guilt. 
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3. Criminal Law 9 53f- 
A misstatement by the court of the testimony of n witness must be 

called to his attention in apt time to afford opportunity for correction in 
order for an exception based thereon to be considered (11 appeal. 

BABNHILL, J., took no part in the consideration or decisiou of this case. 

I~PI 'EAL by defendant from P r i z z e l l e ,  J., a t  March Term, 1937, of 
NASH, No error. 

The defendant was tried on a n  indictmc~nt in which i t  was alleged 
that  "hlelton Baker, late of the county of Nash, on the day of June ,  
1936, with force and arms, a t  and in the coiinty aforesaid, willfully and 
feloniously did advise and procure one AIadell Williams, then pregnant 
and quick with child, to take medicine, drugs, and other substances, and 
to use and employ, and to have used and employed certain instruments 
and other means with intent thereby to destroy such child, such not 
being necessary to preserve the life of the said Nadell Williams, against 
the form of the statute in  such case made and provided, and against the 
peace and diguity of the State." 

There \\-as a verdict of guilty. 
From judgment that  he be confined in the State's P ~ i s o n  for a term 

of not l e ~ s  than three or more than five years, the defendant appealed to 
the Supreme Court, assigning errors in the trial. 

A t f o r x c y - G ' e t l c ~ r a l  Scazoell  (2nd . i ~ s i s t a r z f  A f f o r t - t e y - G e n r m l  McMullnn 
for  fh State. 

1'. T.  l ' h o r t i c  a n d  T .  A. B u r g e s s  f o r  de fer tdant .  

CONNOX, J .  Madell lTi l l iams died in a hospital in the city of Rocky 
Mount, N. C., on I July,  1936. 

A t  the trial of this action there \\-as evidence for the State tending to 
show that  her death was the result of peritonitis caused by a criminal 
abortion, which was committed some time between 12 o'clock noon on 
Sunday, 7 June,  1936, and the early morning of Monday, 8 June ,  1936. 

There was evidence for the State further tending to show that  the 
deceased, Madell Williams, left her mother's home in Nash County about 
12 o'clock noon on Sunday, 'i June,  1036, in a n  automobile with the 
defendant Melton Baker, who had called for her there; that  a t  the time 
she left her mother's home, with the defendant, the deceased was appar- 
ently in  good health;  that when she returned to her niotllcr's home with 
the defendant, early Monday morning, she was in bad phjrsical condition, 
and immediately went to bed; and that  she remained in bed for about a 
week, a t  her mother':: home, and then, upon the advice of a physician, 
was taken to the hospital a t  Rocky Mount, where she remained until 
her death. 
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The evidence for the State further tended to sho~v that  on the day 
after the deceased was taken to the hospital, her mother went to see the 
defendant, who lived a short distance from her home, and who had been 
visiting the deceased for about 18 months prior to her death;  that  a t  the 
request of the mother of the deceased, the defendant went a t  once to 
the hospital in Rocky Nount,  and there saw and talked with the de- 
ceased; and that  the defendant agreed to pay and did pay for the medical 
service and hospital expenses rendered to and incurred by the deceased. 

The defendant denied that  he had advised or urocurecl the commissioil 
of a n  abortion upon the deceased, or that  he was responsible for her con- 
dition. H e  admitted that he had visited the deceased frequently prior 
to her illness, and testified that  his relations with her were a t  least 
friendly. I Ie  further admitted that  he paid her bill for medical services 
and hospital expenses, and teqtified that  he did so becnusc of his friend- 
ship for her and her mother. 

Eridence for the defendant tended to show that  he did not take the 
deceased from her mother's home, in an automobile, on Sunday, 7 June,  
1936, and that  he mas not with her a t  any time during said day away 
from her mother's home. 

The evidence for the State was sufficient to show facts from which the 
jury could reasonably infer that  the defendant willfully and feloniously 
advised and procured the commission of a criminal abortion upon Madell 
Williams, and was for that  reason properly submitted, together with 
the evidence for the defendant, to the jury. There was no error i n  
the refusal of the trial court to allow defendant's motion a t  the close of 
all the evidence for judgment as of nonsuit. 

I n  S. v. AlcLcod,  198 N. C., 649, 152 S. E., 895, i t  is said:  "The 
general rule is, that  if there is any evidence tending to prove the fact 
in issue, or which reasonably.conduces to its conclusion as a fairly logical 
and legitimate deduction, and not merely such as raises a suspicion or 
conjecture in regard to it, the case should be submitted to the jury;  
otherwise not, for  short of this, the judge should direct a nonsuit, or a n  
acquittal on a criminal prozecution. 8. v. Vinson, 63 N. C., 335. But  
if the evidence warrant  a reasonable inference of the fact i n  issue, it is 
for the jury to say whether they are convinced beyond a reasonable 
doubt of such fact, the fact of guilt. 8. v. Blaclcu~elder, 182 N. C., 899, 
109 S. E., 644." 

A careful examination of the record in this appeal fails to disclose 
any error in the trial. 

If, as contended by the defendant, the judge, in response to questions 
of jurors, inadvertently misstated the testimony of certain witnesses for 
the State, the defendant should have called such misstatement to the 
attention of the judge, before the jury retired. 111 such case, the judge 



236 I N  THE SUPREME COURT. [212 

would have h a d  an opportuni ty to  correct his alleged misstatement. A 
defendant  cannot  rely upon  a general  exception to an inadvertent  mis- 
s ta tement  by  the  judge of the  testimony of a witness where, as  i n  t h e  
instant  case, the  ground f o r  such exception was not brought  t o  the  at ten-  
tion of the  judge before the  case was submitted to  t h e  jury. See S. v. 
Sterling, 200 N. C.,  18, 156 S. E., 96. 

T h e  judgment  is affirmed. 
N o  error. 

BARKHILL, J., took n o  p a r t  in the  consideration o r  decision of this case. 

G. P. HUGHES v. S. E. LONG, DEFENDAXT, A N D  GULF REFINING 
COMPANY, INTERVENER. 

(Filed 13 October, 1037.) 

1. Landlord and  Tenant 9 17-Parties held not  t o  have intended cancella- 
tion of sublease on  undisputed facts of this case. 

A,, having a leasehold estate in a filling station for I period of years, 
assigned his lease to B., who subleased back to A. for the entire period, 
and then conveyed his interest in the propc'rty to C., subject to the rights 
of A. under the sublease. C. then leased the property to A. for a period of 
one year, a t  a rental of one cent on every gallon of gas sold, and A. 
operated the station, but prior to the espiration of the one-year period 
the agreement mas canceled by mutual consent, and A. leased to 13. and 
asked C. to "change over his gas contract" to D. C. iheu rented to D. 
for one cent a gallan of gas sold, the contract being in the same terms 
a s  the "gas contract" which A. asked to be "changed ovrr." D. went into 
possession and operated the station, paying A. the stipulated monthly 
rental under his agreement with A., and paying C, the rental of one cent 
a gallon for gas sold in accordance with his agreemen: with C. There- 
after D. refused to pay A. further rent, D. and C. cc~ntending that A. 
relinquished all  right in the property whtm the "gas contract" between 
A. and C. was canceled by mutual consent. Held: The cancellation of the 
"gas contract" did not affect the subleascl from 13. to A., and C. took 
subject to A.'s rights thereunder, and the parties themselves construed 
their rights under the agreements by D.'s going into possession and paying 
rents to A. and C. under his respective agreements with them, and A. is 
entitled to possession of the property upon D.'s refusal and failure to pay 
the monthly rental stipulated in the agreement between them. 

2. Contracts § % 

The courts will generally adopt that construction given the agreement 
by the parties themselves before differences between them. 

APPEAL by defendant and  intervener f r o m  the Superior  Cour t  of 
NORTHAMPTON, Grady, J., presiding. Affirmed. 
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This was a proceeding for the possession of a gasoline service station 
near Jackson, Xor th  Carolina, instituted by plaintiff, alleged lease- 
holder, against defendant Long, sublessee, alleged to be holding over. 
The Gulf Refining Company was permitted to intervene, claiming a 
leasehold on the premises and to be the lessor of defendant Long. 

At the trial i t  was agreed that  no issue of fact  was presented by the 
evidence, and that  the presiding judge should determine the rights of 
the parties upon the written leases and oral testimony offered. From 
judgment that  the plaintiff was the owner of a leasehold in the premises, 
and that  defendant Long was in wrongful possession thereof, and that  
intervener's lease was subordinate to plaintiff's right, both the defendant 
and the intervener appealed. 

E r i c  Xor f Iee f  for plaint i f f ,  appellee. 
G a y  & Midye t t e  for Gul f  Ref ining C o m p a n y ,  in tervener .  

DEVIK, J. The material facts were not controverted. They may be 
briefly summarizcd as follows: The owners of the real estate, whose 
title is not involved, leased the premises to the plaintiff Hughes for a 
term ending 14  August, 1939. On 30 November, 1929, for a valuable 
consideration, plaintiff assigned and conveyed his lease to H. 0. Carlton, 
and H. 0. Carlton, on the same date, leased the premises again to 
plaintiff for the term ending 14 Alugust, 1939, a t  a rental of fifteen 
dollars per month. 

On 1 February, 1931, H. 0. Carlton assigned and conveyed all his 
interest in the lease to the intervener, Gulf Refining Company, expressly 
excepting and reserving, however, all the right and interest acquired by 
plaintiff Hughes under the sublease to him dated 30 November, 1929, 
thereby substituting Gulf Refining Company for Carlton as owner of 
the lease, subject to the right of plaintiff to his sublease thereon for the 
entire period. Plaintiff operated the service station. 

On 29 May, 1935, Gulf Refining Company and plaintiff entered into 
a new contract of rental, for a period of one year, for the payment of 
one cent on each gallon of gasoline sold to be paid as rent. On 17 
December, 1935, plaintiff made and signed an  entry on the last men- 
tioned contract of 29 May, 1935, "Canceled by mutual consent." 

On 15 December, 1935, plaintiff leased the premises to defendant Long 
for a rental of one dollar per day, and defendant Long paid that  rent 
for the period of one year and until 15  December, 1936, since when he 
has failed and refused to pay, and remains in possession of the premises. 
This proceeding was instituted 10 February, 1937. 

On 17 December, 1935, intervener, Gulf Refining Company, executed 
a lease of the property to defendant Long for a year for payment as 



rental of one wilt per gallon on g,~solino .old. Tlli~. lease is in sarnr. 
form as tliat given plaintiff on 2!) May. 1935. 

Plaintiff trstified tliat a t  the time Iic turned the sen ice station over to 
defendant Long he so advised the in terv~ner ,  and aqked tha t  his "gas 
coiltract" br "clianged over" to Long, ant1 tcstifietl : '('Kc cllangecl it." 

Upon tlic=c facts, tlic appellants' coiitc~ltion is that  the, plaintiff, oil 
29 May, 1935, thcn in po~session of thc ~ ) rnu ice>  under tllc i n t c r~cne r .  
e l i t e ~ d  into a new agreciiient, the term. of wliicli \\-crc. inconsistent I\ it11 
:iiid in hubstitution for the existiilg coiiti.ac3t, ailtl that lien he coilsentetl 
to cancel and surrcnder tlic lease of' 29 Xay ,  1925. 1~ parted with all 
interc>st ill tlie prelnise~, :lnd slioul~l not no\r Iw nllo~,\td to  a,cert an) 
right thereto. 

But i t  is apparclit that plaiiltifl's sublc it.c. fro111 ( 'arl toil for the period 
ending 14 A\ugust, 1039, has not hecn ahrogatctl. It n a i  cspre.sl? 
ack~iov lctlgetl in the con\ c.yalice floril ( 'arltun to the C: ulf Refining Corn- 
pany, and esceptctl from the provi4oiis of the lattcr 'i  1ra.e. I t  \\as 
still subsisting and v a s  not calicclcd, nor ilitentlcd to he caiictxled, by tile 
later agreen~cnt, which pro\ ided for p:~ymcnt hasctl 011 tlw quantity of 
gasoline sold, and 1i-a.; limited to onrl >car. I t  n oultl -cell1 that the 
plaintiff's undcrsta~iding, when lie conamted to c*allcc.l the contract of 
29 May, 1935, n a s  that  he "changed ovtr lii, gas unltract" to Long. 
H e  testified this was done with the knonlcdge itlid coli>ent of intervener. 
Certainly i t  is not controverted that  tllcrtwl~oii Long ven t  into posses- 
sion of the serrice station, paying i n t c r ~ e n c r  one cent per gallon for 
gasoline sold and paying plaintiff oilc dollar per day for the period of 
one year, and until 15  Dcceniber, 1036. Tliis nns  the construction 
placcd upon these leases and contracts by tlie p r t i e ~ ;  themselves, and 
their c o u r x  of dealing was in accordance wit11 this interpretation, lintil 
shortly before tlle institution of this pl~oceeding. 

There is a well defined rule of construction that, in cases of doubtful 
ineanirig of the language of contracts, tlie interpretation the partieb 
themselves have put upon them will ordinarily be followed by the courts. 
Cole  c. Fib re  Co., 200 K. C., 484. 

We conclude that  the court belo~v has correctly decided the contro- 
versy, on the leases and evidence oft'errcl, :md that  tlic judgment to the 
effect that  plaintiff's sublease of the prernivs is subsisting, and that  as 
lesser: of the intervener he is entitled to the possession of the premises, 
and that  defendant nrongfully withholds possession from him, was prop- 
erly entered. 

,Judgment affirmed. 
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K. C .  HEXRY v. FARJIER HERBERT SANDERS. 

(Filed 13 October, 1037.) 

dudgments 1Dc-Grantee having knowledge of maiden name of grantbr 
takes subject to lien of judgment against grantor indexed under 
maiden name. 

Judgment was obtained against a single woman, but was docketed after 
her marriage and indesed in her maiden name. Thereafter she acquired 
propertx, which she subsequently sold to defendant. Defendant had 
knowledge of her maiden name, b u t  failed to inform his lawyer who 
investigated the title. Held: Defendant having linowledge of the name 
of his grantor before her marriage, took with notice of the prior judg- 
ment, since a search of the records under her maiden name would have 
disclosed the judgment, and the failure of defendant to impart his knowl- 
edge to his attorney cannot affect the rights of the parties. C. S., 6l3. 
614. 

APPEAL by defendant from Alley,  J., at  July-August Term, 1937, of 
T a a s s r ~ v m ~ ~ .  Judgment affirmed. 

The controrersy without action was bubmitted upon an agreed state- 
ment of facts, the material portions of which may be concisely stated in 
chronological order as follows: 

On 21 October, 1930, plaintiff obtained judgment in the sum of 
$161.00 before a justice of the peace against Minnie Brewer. 

On 2 January ,  1931, Minnie Bren-er married H. C. Baynard. 
On 4 Illarch, 1931, plaintiff's judgment mas docketed in the Superior 

Court of Transylvania County ( the  county in which the land lies and 
where all the parties except plaintiff reside), and was indexed and cross 
indexed in the name of Minnie Brewer. 

On 1 October, 1934, H. C. Baynard died, learing a will i n  which he 
devised the premises to his wife, Xinnie  Baynard. 

011 11 August, 1936, Minnie I3aynard conveyed the land (8  acres) in 
fee to the defendant. 

I t  mas admitted that  the defendant Sanders had actual knowledge a t  
the time that  the name of Minnie Baynard before her marriage was 
Minnie Brewer;  that  he employed an  attorney to examine the title, but 
did not inform his attorney of the former name of Minnie Baynard, and 
the at tomey reported that  the title mas good. 

Plaintiff seeks to subject the land to levy and sale under execution 
by virtue of the lien of his judgment. The court below held that  the 
judgment constituted a lien on the land conreyed by Minnie Baynard 
(formerly Minnie Brewer), and that  plaintiff was entitled to have execu- 
tion issue. Judgment was entered accordingly, and defendant appealed. 



240 I N  THE SUPREME COURT. 1212 

G. H.  V a l e n t i n e  for plaint i f f ,  appellee.  
R a l p h  11. R a m s e y ,  Jr., for de fendan t ,  appel lant .  

DEVIN, J. The question presented by this appeal is whether a judg- 
ment entered against an  unmarried woman in her name a t  that time 
and docketed shortly after her marriage and consequent change of name, 
constitutes a lien on after acquired real property. Tho statute (C. S., 
613) requires that  judgments shall be indcted and cross indexed, and 
that the entries must contain the names of the parties. While docketing 
is not an  essential condition to the efficacy of a judgment, docketing 
is required in order that third persons may have notice of the existence 
of the judgment lien. T r u s t  Co. v. C u r r i e ,  190 N .  C., 260. C. S., 614, 
provides that a judgment docketed on the judgment docket of the Supe- 
rior Court of any county "is a lien on the real property, in the county 
where the same is docketed, of every person against whom any such 
judgment is rendered, and which he has a t  the time of docketing thereof 
in the county in which such real property is situated, or which he 
acquires a t  any time thereafter." 

I n  I l ewey  E .  Sugg, 109 N. C., 329, i t  was said that these statutes were 
intended "to enable any person to learn that thcrc is a docketed judg- 
ment in favor of a certain party or parties, and against certain other 
parties. . . . The purpose is, that  the index shall point to a judg- 
ment against the particular person inquired about if there be a judgment 
on the docket against him." T r u s t  Co .  v. Curr ie ,  supra. 

Appellant contends that on the facts stated the plaintiff's lien was 
lost and cites in support of his view the case of B u f f  v. i3weefser,  8 Cal. 
App., 689 (190S), where, upon facts somewhat similar, the Court held 
the purchaser took title freed from the lien of the judgment. While the 
reasoning in  that  case is persuasive, me are not inclined to apply i t  to 
the facts in  the case a t  bar. 

A purchaser of land is affected with such notice as the docket and 
index entries afford. "If they (the entries) are of such character as 
would induce a cautious and prudent man to make an examination, he  
must make such investigation, or the failure to do so will be a t  his peril." 
X e t z  v. B a n k ,  7 I'u'eb., 165. 

Here i t  is admitted that the defendant knew that the name of his 
grantor before her marriage $0 Baynard was Minnie Biwver. 911 ex- 
amination of the judgment docket for the name of Minnie Brewer would 
have revealed plaintiff's judgment. The fact that he did not impart  
his knowledge of the pertinent facts to his attorney cannot avail him. 

We in the ruling of the court below, and the judgment is 
Affirmed. 
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RAY T. DENT v. THE ENGLISH MICA COMPANY. 

(Filed 13 October, 1937.) 

1. Appeal and Error § 37e- 
Findings of fact made by a referee, approved by the judge of the 

Superior Court, are conclusive on appeal to the Supreme Court if they 
are supported by any competent evidence. 

2. Reference § 9- 
Upon appeal to the Superior Court in a consent reference, the trial 

judge has the power to make his own findings of fact upon matters pre- 
sented by exceptions. 

8. Appeal and Error 5 4Oa- 
Where the findings of fact of the referee are supported by evidence 

and are approved by the trial court, judgment in accordance with correct 
conclusions of law based on the facts will be affirmed. 

4. Appeal and Error § 8- 
Where a party contends in the Superior Court that 110 contract existed 

between him and the adverse party at the time, he may not contend on 
appeal to the Supreme Court that the contract alleged is not binding or 
enforceablc, since the appeal will follow the theory of trial in the lower 
court. 

WINBORIVE, J., took no part in the consideration or decision of this case. 

APPEAL by defendant from C l e m e n f ,  J . ,  a t  July-August Term, 1937, 
of MITCHELL. 

Civil action to recover for services rendered u n d e ~  contract of employ- 
ment and for damages resulting from the breach of said contract. 

Upon denial of the contract (under which plaintiff served as plant 
manager of defendant cprporation), and counterclaim or cross demand 
for moneys overpaid the plaintiff, there was a reference under the Code, 
apparently by consent, though no order of reference appears on the 
record. The report of the referee, which appears only in the judgment, 
finds for the plaintiff on his first cause of action ($5,842.54, with inter- 
est), against him on the second, and denies the defendant's counterclaim. 

Gpon exceptions duly filed, the matter came on for hearing a t  the 
July-August Term, 1937, Mitchell Superior Court, and resulted in adop- 
tion and confirmation of the referee's report. Defendant appeals, assign- 
ing errors. 

M c B e e  & X c H e e  and  I I a r k i n s ,  I 'anWinlz le  & Vl'alfon for p la in t i f f ,  
uppellee.  

H a m i l t o n  Doug las  and  A l f r e d  8. B u r n a r d  for d e f e n d a n f ,  appel lant .  
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STACY, C. J. I t  is the established rule of procedure in this jurisdic- 
tion that  the findings of fact made by a referee, a d o p t ~ d  and concurred 
in by the judge of the Superior Court, are conclusive c'n appeal. if they 
are supported by any competent evidence. C. S., 576; S. v. Jackson, 
183 N. C., 695, 110 S. E., 593; Dorsey 1 % .  Xining Co., 177 N. C., 60, 
97 S. E., 746; Comrs. 1.. dbee  Bros., 175 N. C., 701, 96 S. E., 21;  
Hudson I ? .  Xorion,  1 6 2  N. C., 6, 77 S. E., 1005; TJ~ornfon v. ilfcn'eely, 
144 X. C., 622, 57 S. E., 400; Hun te r  I ! .  Kelly, 92 N. C., 255. Indeed, 
it mas said in Boyle v. Stnllings, 140 N. C., 524, 53 S. E., 346, that  the 
Supreme Court has "no power to review the conclusione of fact as found 
by the referee and sustained by the judge, unless i t  appears that  such 
findings hare  no evidence to support them." The rule, of course, is 
otherwise in the Superior Court, where the judge, upon exceptions, may 
make his own findings of fact. Xinercrl Co. I - .  170ung, 211 N. C., 387, 
100 S. E., 520; Anclcrson v. XcRne, ibid., 197, 159 S. Is., 639; i l l n zwe l l  
1 % .  R. R., 205 N. C., 397, 181 S. E., 248; D1c7nns v. Morrison, 175 N. C., 
431, $15 s. E., 775. 

Here, the findings of fact  made by the refrree are amply supported by 
conlpetent eridence, and his conclusions of law, based thereon, are cor- 
rect. T l w e  have been adopted and concurred in  by the judge. Hence, 
tipon the record, the judgment will be upheld. 

Before the referee, and in  the court below, the position of the defend- 
ant  nas ,  that  no contract of employment existed betwcen the plaintiff 
and the defendant during the time for which plaintiff sles. On appeal, 
the position of defendant is tha t  the contract is not bil ding or enforce- 
able. This is taking "two bites a t  the cherry." Thonlpson v. Funeral  
I fo~nc ,  205 N. C., 801, 172 S. E., 500. Having tried the case upon one 
theory, the law will not permit the defendant to changs its position, or 
"to swap horses between courts in order to get a better mount i n  the 
Supreme Court." W e d  z.. I lerr ing,  207 N. C., 6, 175 S. E., 836; 1101- 
land 11. Dulin, 206 N. C., 211, 173 S. E., 310. "The thl2ory upon which 
a case is  tried must prevail i n  considering the appeal, and in  interpreting 
a record and in determining the validity of exception:,"-BrogcEen, J., 
in  Pot ls  v. Ins. Co., 206 S. C., 257, 174 S. E., 123. 

N o  damages were awarded the plaintiff for breach of the contract. 
His  recovery has been limited to services rendered ihereunder. N o  
sufficient cause has been made to appear for disturbing the judgment. 

Affirmed. 
WINBORNE, J., took no part  i n  the consideration or decision of this 

case. 
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LAT R. YOUNG, ADJIINISTR.ITOR OF ESTATE OF RALPH YOUNG, r. 
MAYIAND mca COMPANY ASD ED S'ANCE. 

(Filed 13 October, 1937.) 

1. Master and Servant # 49-Refusal t o  dismiss on  ground tliat Industrial 
Commission had exclusive jurisdiction held supported by jury's finding. 

Where, in an action institutecl in tlie Superior Court, the jury finds 
upon conflicting evidence that  defenclant employer regularly employed less 
than five en~ployees, there being no contention that tlie employer and 
employees hat1 rolu~itarily elected to be bound by the Compensation Act, 
C. S.. SOSl ( n )  ( b ) ,  jntlgment overruling dcfentlitnt's plea to dismiss on 
the groiulil tliat the actioii was witl~iii tll? ~s(.111sire juristliction of the 
Intlustrinl Commission is without error. 

2. Courts 5 1c-Conflicting evidence as to fact d e t e ~ ~ n ~ i n i n g  jurisdiction of 
Industrial Commission held properly submitted t o  jury. 

Where a plea to t l ~ c  jurihdictioil of the Superior Court is filed on the 
ground that the Industrial Commissio~i has esclnsive jurisdiction, the 
Superior Court has the duty and power to find the jurisdictional fact, and 
where the plea is clqwndent npon the number of rn~l)loyec.s rcgn1:trly 
employed by defendant, mlil tlir critlencc on the p o i ~ ~ t  is conflictiilg. the 
evidence is properly submitted to the jury for their deterniiiiation of tllcs 
jnrisdictio~lal fact. 

APPEAL by defendant f r o m  C ' l r n z e n f ,  ,J., a t  J a n u a r y  Term,  1937, of 
PATXCEY. 

Action t o  recoyer damages f o r  alleged wrongful death. 
Plaintiff filed complaint alleging actionable negligence and  damages. 

T h e  defendant  filed answcr and denied the  allegations of the  complaint,  
and  fur ther  set up  plea denying the jurisdiction of the Superior  Cour t  
to  hear  and determine the  issues involved, f o r  t h a t  i t  alleges the S o r t h  
Carol ina Workmen's Compensation Act applies i n  t h a t  the defendant 
was engaged i n  business i n  h-ewdale, Yancey County, having regularly 
i n  service i n  i ts  said business more t h a n  five employees, including the  
plaintiff 's intestate;  and  t h a t  the accident resulting i n  the  dea th  of plain- 
tiff's intestate arose out of and  ill the  courze of his employment within 
the meaning of the  TS'orkmen's Compensation Act. 

T h e  following issue, among others, was submitted to the  j u r y :  "Did 
the defendant  regular ly employ i n  its service less t h a n  fire employees ? "  
T h i s  was answered i n  the  affirmative. 

F r o m  judgment  on verdict rendered defendant appealed, assigning 
error. 

C l ~ a r l e s  I l u t c h i m  ( i d  r l n g l i ) ~  CC R u d o l p h  for p la in t i f f ,  appel lee .  
.T. IV. Kag lnnd  fo r  d e f e n d a n t ,  appe l lan t .  
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WINBORKE, J. The principal question involved on this appeal is as to 
jurisdiction. The defendant challenges jurisdiction of the Superior 
Court, and contends that  the parties are subject to the provisions of the 
North Carolina Workmen's Compensation Act. On the facts found, 
this contention is not sustained. 

The Workmen's Compensation Act does "not apply . . . to any 
person, firm, or private corporation tha t  has regular1,y in  service less 
than five employees in the same business within the State," unless such 
employees and their employers voluntarily elect to be bound by the 
act in the manner therein provided. C. S., 8081 ( u )  ( L ) .  

I t  is not contended in the instant case that  the parties h a w  volun- 
tarily elected to  be bound. The only question of fact  is as to the number 
of enlployees regularly in service in the business of the cefendant in this 
State. This is a jurisdictional fact which the Superior Court has the 
duty and power to find. Aycock v. Coopcr, 202 K. C., 500; 163 S. E., 
569. 

There is evidence tending to show that  there were four men employed 
a t  the time the intestate mas injured. There was also testimony tending 
to show that  the plant was sometimes operated by less than four men, 
sometimes by onc man, arid a t  one time by two men. The father of the 
intestate testified: "My boy was about wliat they had to boss." There 
was also testimony that  four men were employed in the day and four a t  
night;  that some of the men would he out part of the time; and "they 
tried to get along with less than four." 011 this conflicting evidence i t  
was proper for the fact  to be determined by ,iubniission of a n  issue to the 

jury. The jury did not accept defendant's contention. In the trial and 
judgment we find 

No error. 

STATE v. FIidNIiLIN BREWISGTON. 

(Filed 13 October, 1937.) 

1. Seduction § 1- 

The essential elements of the statutory offense of seduction are (1 )  
seduction, ( 2 )  promise of marriage, ( 3 )  illlloceiice illid virtue of the 
prosecutris. 

2. Seduction $j 8- 
Iiy provision of the statute, C. S., 4339, there must be evidellce of each 

of the essciitinl elements of seduction, illdt'pendent of the testimony of 
prosecutrix, in order to sustain a conviction. 
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8. Seduction 5 +Held: Sonsuit should have been panted for failure of 
supporting evidence as to innocence and virtue of prosecutrix. 

In this prosecution for seduction, the only evidence outside the testi- 
mony of prosecutrix on the question of her innocence and virtue was the 
testimony of a witness, in answer to a question as to her g~nera l  reputa- 
tion, that he knew her when he snm her and had heard nothing for or 
against her. Held: Defendant's motion to nonsuit for failure of support- 
ing eritlence on the element of the innocence and virtue of prosecutrix 
should hare been allowed. 

,IPPEA~. by defeiidant from H n r r i s ,  .J., at  April Term, 1937, of WAYNE. 
Reversed. 

At to rney -Genera l  Seawe l l  a n d  d s s i s f a r ~ t  A t to rney -Ge j l r ra l  NciVullan 
for  t h e  S t a t e .  

J .  Fa i son  ?'ho,nson for d r f e n d n n f ,  a p p d l a n t .  

SCHENCK, J. The defendant was convicted upon a bill of indictment 
charging a violation of C. S., 4339, which reads: "If any man shall 
seduce an  innocent and virtuous woman under promise of marriage, he 
shall be guilty of a felony, and upon conviction shall be fined or impris- 
oned a t  the discretion of the court, and may be imprisoned in the State's 
Prison not exceeding the term of five years : Pro t ' i ded ,  the unsupported 
testimony of the woman shall not be sufficient to convict. . . ." 

When the State had produced its evidence and rested its case, the 
defendant moved to dismiss the action and for judgment of nonsuit 
(C. S., 4643), and the court's refusal to allow the motion is the basis of 
an  exceptive assignment of error. 

The constituent elements of the offen~e against which the statute 
inveighs, and which must be proven beyond a reasonable doubt, a r e :  
(1 )  Seduction, ( 2 )  promise of marriage, ( 3 )  innocence and virtue of 
the prosecutrix, and, in addition, the statute coiitains the proviso that  
'(the unsupported testimony of the woman shall not be sufficient to 
convict." This proviso requires evidence of facts and circumstances 
independent of the testimony of the prosecutrix tending to establish each 
of the constituent elements of the crime. S. v. Forbes ,  210 N. C., 567;  
S.  v. P a t r i c k ,  204 K. C., 299. 

I t  may be conceded that  there is in this case supporting evidence of 
all the constituent elements of the offense except that  of the innocence 
and virtue of the prosecutrix. The only evidence offered to establish 
such innocence and virtue is the testimony of the witness R. B. Radford, 
as follows : 

"Q. Do you know the girl (~ rosecu t r ix )  2 
"A. I know her when I see her. 
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- 
EDGE 1:. FELDSPAR Conr. 

"Q. D o  you know her  reputat ion i n  the  community, whether good 
or  bad 2 

ltA1. h'othing against  her ,  o r  f o r  her, t h a t  I know of. 1 just know 
her  when I see her, that's all." 

W l d c  i t  h a s  been repeatedly held by this Cour t  that cvidencc of t h e  
good cliaracter o r  ~ e p u t a t i o n  of the  prosecutrix pr ior  to  the  alleged 
seduction is sufficient to constitute support ing testinioliy within the  
meaning and requircnient of the statute, S. 11. I I o r f o n ,  100 N. C., 443; 
S. 1 % .  A1frrlor~cc~, 154 K. ('., 200;  9. I*. A1foody, 172  X. C., 9 6 7 ;  8. 7.. 

Pafrick,  s l i p r n ,  we th ink  t h a t  the  testimony of t h e  witness Radford  
fai ls  to support  the testimony of the  prosecutrix tending to establish her  
good character  o r  reputat ion,  o r  innocence and  virtue. T h e  positire 
testiniony of the witness is "I just know 1ic1 when I see her, that 's all." 
T h e  r r s t  of his  testimony is  negative, and  h:ts no probative force. 

& c ~ n s e  tlic testinioily of the  prosecutr is  as to  lier innocence and 
virtue, a constituent elenic~nt of tllc offense, n a s  u ~ i s u p l ~ o ~ t e t l ,  the dcfeutl- 
ant 's rriotion f o r  judglncnt of nonsuit should have bee11 allowed. 

T h e  judgment  below is 
I t e l  ~erscd. 

- 

T. L. EDGE ET AL. V. NORTH STATE FELDSPAR COI1PORATION. 

(Filed 13 October, 1037.) 

1. Hefol~nat ion of Ins t run~ents  11-Verdict held fatally defective as 
being in t h e  alternative. 

In  a suit for reformation, an issne whether the clatse sought to be 
inserted by plaintiff was omitted from the deed "by mutual mistake or 
by the fraud of grantee" is defective us  k i n g  in the alternative, and 
on appeal from judgment entered on an affirmative answsr thereto a new 
trial will be awardetl, since the verdict is unrertain n ~ i d  e+tablishes neither 
proposition n it11 tlefinitenesc. 

2. Trial 37- 
Two distinct pro~ositions, to which different answers m g h t  be returned, 

should not be submitted to the jury in one Issue, and where such propo- 
sitions are  snbmitted iu the alternatiw in one issue, an  affirmative answer 
thereto i h  fatally ilefcctivr for uncertainty . ~ n d  ambiguity. 

W11ile a verdict will be interpreted with reference to tlie pleadings, 
eviclence, admissions of the parties, and charge of tlie court. nn  affirma- 
tire answer to nu issne embodying t n o  heparatc propositions in the 
t~ltcrnative cannot be m n t k  definite by sndi  intcrprett~tion. 

APPEAL by d t f r n d a n t  fro111 ( ' I ~ ~ t t ~ e t ~ i ,  J., a t  J a n u a r y  Term, 193i ,  of 
YANCEY. 
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Civil action to reform deed and to declare rights of parties under the 
deed as reformed. 

On  22 May, 1923, plaintiffs executed and delivered to defendant deed 
for mill site situated in Yancey County, containing about an acre of 
land, and i t  is alleged that a rcverter clause, in case the mill ceased to 
operate, was omitted through the mutual mistake of the partie.. 

On the trial, plaintiff mas allowed to amend so as to allege that  the 
omission was occasioned by the fraud of the grantee. 

The jury returned the following verdict: 
"Was the provision that  the property conveyed in the deed should 

revert to the grantors when the mill ceased to operate omitted from the 
deed of T. L. Edge and wife, Bessie Edge, to the Kor th  State Feldspar 
Corporation by mutual mistake or by the fraud of the grantee? ,lnswcr: 
'Yes.' " 

There mas a judgment on the verdict, from which the defendant 
appeals, assigning errors. 

Clznrles Hutch ins  and W a t s o n  & F o l ~ t s  for plaintiffs,  appellees. 
J ,  IT.'. Ragland and G. D.  Bailey for defendant ,  appellant.  

STACY, C. J. The verdict is uncertain or ambiguous. W o o d  v. Jones, 
198 N. C., 356, 151 S. E., 732. I t  is in the alternative. Pearce v. 
Fisher, 133 N .  C., 333, 45 S. E., 638. I t s  inconclusiveness necessitates 
another hearing. Plotlcin r. Bond  Po., 200 N. C., 590, 157 S. E., 870; 
B a n k  v. B r o o m  Co., 188 N .  C., 509, 125 S. E., 1 2 ;  Holler  z.. Tel .  Co., 
119 N .  C., 336, 63 S. E., 92. "A verdict finding matter uncertainly 
or ambiguously, is insufficient, and no judgment shall be given thereon." 
Coke on Littleton, 227, quoted with approval in Crews v. Crews,  64 
K. C., 536. "It is misleading to embody in one issue two propositions 
as to which the jury might give different responses." E m e r y  1.. R. R., 
102 N .  C., 209, 9 S. E., 139; Curey  z.. Carey,  108 N.  C., 267, 12 S. E., 
1038; M f g .  Co. v. Assur.  Co., 106 N. C., 28, 10 S. E., 1057; DeHar t  v. 
Jenk ins ,  211 R. C., 314, 190 S. E., 218. 

A verdict, whether upon one or many issues, should be certain and 
determinatire of the controversy. Plo tk in  v. Bond Co.,  supra;  Chap-  
m a n - H u n t  Co. z.. Board of Educat ion,  198 N.  C., 111, 150 S. E., 713; 
B a n k  v. B r o o m  Co.,  supra;  N c d d o o  c. R. R., 105 N. C., 140, 11 S. E., 
316; Emery v. R. R., supra. 

Here, the alternative verdict establishes neither proposition with 
certainty or definiteness, as the evidence of mutual mistake, if any, is 
very slight, and the sufficiency of the allegation of fraud is quite doubt- 
ful, if not deficient. Penrce v. Fisher,  s u p m .  
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N o r  is the  rerdict  capable of interpretat ion so as  to  s ~ p p o r t  the  judg- 
ment  p t o d  r w u p e r e f ,  by  proper  ~ ~ . f e r c n c e  to  the  pleadings, the  evidence, 
the  admissions of the parties, and  the  charge of the  court.  Nezubern v. 
Gordon, 201 N. C., 317, 160  S. E., 1 8 2 ;  S l t o r f  1 % .  I<nl f ,nnn,  192 N .  C., 
154, 134 S. E., 425 ; K n ? i n n r ~  P .  Bssnd,  182 N. C., 77, 108 S. E., 383. 

T h e  rights of the parties h a r e  not been sufficiently dctwmined.  
New tr ial .  

FRED 11. PARRISH ET AL. v. CHARLES E. 13ART3IAN F;T AL. 

1. Appeal and Error  5 1 0 b  

The allowance by the judge of the Superior Court of ~ppellee's motion 
to strike out appellant's purported statement of case on :~ppeal is without 
error upon the court's finding that the statement of case on appeal was 
not tilcd within tlie time nllo\ved. 

2. Appeal and E r r o r  5 81b- 

h i l u r e  to hare a statement of case on nppeal does not ipso facto work 
a tlismissal. hut the Supreme Co~lr t  may review tlie record proper for 
errors appearing upon its face. 

Where tlie verdict estal)lislies defcildtint's indel~tedncss to plaintiff, but 
does not award intcrc~st. :i judgment for the indebtedness with interest 
from the date the indebtedness was incurred is in excess of the verdict 
and will be modified to conform to the verdict. 

L 1 ~ ~ ~ : ~ ~  hy defendants f r o m  Clernen f ,  J., a t  December Term, 1936, of 
YADKIN. 

Civil action to recowl. of C'harles E. H a r t m a n  the  sum of $2,500 
with interest, and  to hare  tlie same declared a lien on cqrtain lands i n  
Yadkin  County. 

'The ,jury returnccl the follon i n g  \ crtlict : 
"1. Ii ('. E. I I a r t m a n  the  owner of the l and  tlevrihed i n  the  complaint 

i n  fee s imple?  A n s w r :  'Yes.' 
"2. XTh:rt sum is C. E. 1Iart111an i ldebted to the plaint  f fs?  Answer :  

'$2,500.' 
"3. IS said sum a rliarge upon the lands, as alleged in 1 hc romplaint  ? 

. h w c r  : 'yes.' " 

T h e  ~ c r t l i c t  aplwars  on tlic rcc.ortl three times, t w i w  as  above, and 
once nit11 the  second i s s w  answered:  "$2,500, with interest f r o m  3 1  
J a n u a r y ,  1033." 
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I n  the judgment it is decreed that  "the said $2,500, with interest from 
5 January,  1933, be and the same is hereby adjudged a charge and lien 
on the lands above referred to." 

The defendants gave notice of appeal in open court, and were allowed 
40 days to prepare and serve their statement of case on appeal. The 
trial term of court adjourned 17 December, 1036, and appellants' state- 
ment of case on appeal was served 4 February, 1937. The judge finds 
as a fact that  appellants' "Case" was not served within the time allowed, 
and, upon motion of appellees, ordered that  the same be stricken from the 
file of the papers in the case. From this ruling, defendants also appeal. 

P a r r i s h  & Dea l  for  p l a i n t i f s ,  appellees.  
G r a n t  d G r a n t  for  d e f e n d a n t s ,  appe l lan t s .  

STACY, C. J. The order striking out defendants' purported statement 
of case on appeal, berause not served in time, is supported by a long 
line of decisions, of which S. I * .  X o o r e ,  210 N .  C., 686, 188 S. E., 421, 
may be cited as the most recent. The  failure to have a '(case on appeal," 
however, does not ipso  fucto work a dismissal. R o b e r t s  11. B u s  Co., 198 
N. C., 779, 153 S. E., 398. S o n  cons ta t  that  error may not appear on 
the face of the record proper. E d w a r d s  I ! .  P e r r y ,  208 X. C., 252, 179 
S. E., 892; 1T'allace 1' .  S a l i s b u r y ,  147 K. C., 58, 60 S. E., 713. 

Here, error does appear on the face of the record proper. The judg- 
ment is in excess of the verdict in its award of interest on the recovery. 
This will be modified so as to conform with the verdict a i  it  appears of 
record in the Superior Court of Yancey County. 

Modified and affirmed. 

MARY J. EDWARDS v. C. E. UPCHURCH AR'D ANNIE UPCHURCH. 

(Filed 13 October, 1937.) 

Trial 3s 43, 49-Trial court lllRy set aside verdict, but has no power to 
change or modify the verdict 21s returned by the jury. 

While the trial court has the power to set aside a verdict when he is of 
the opinion that it is not supported by the eridence or is against the 
weight of the eridence, C. S., ,791. he has no power to ch:~nge or modify 
21 verdict beciluse in his opinion the jury made an error in computing the 
amount returned in their answer, and a new trial will be awarded upon 
appeal from ;I judgment rendered on the verdict as modified by the court. 

.ZPPEAL by plaintiff from Cozrper ,  Spec ia l  J u d g e ,  at  J anua ry  Term, 
1987, of LEI.:. trial. 
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This is an  action to recover on a note for $874.58, dated 1 5  May, 
1029, and due on 1 November, 1029. 

I t  is alleged in the complaint that  thc only payments made on the note 
sued on arc as follows : 011 2 December, 1929, $106.23; on 21 December, 
1929, $120.00; and on 3 February, 1930, $200.00. 

At the trial the defendants admitted the execution by them of the 
note, as alleged in  the complaint, and that  the plaintiff is the holder of 
the note. 

The  issue submitted to the jury was answered as follows : 
"What aniount of payments have been made on ths  note sued o n ?  

,\nsnt~r : '$855.58.' " 

After the verdict was rcturncd by the jury, the court was of opinion, 
as  appear^ from recitals in the judgment, that  the jury had erroneously 
included in their anslier to thc iqsue thc suin of $200.00, and that  said 
sum of $200.00 should be deducted from the total anioimt of payments 
on the note as twtified by the defendant C. 2:. Upchurch, to wi t :  $505.00, 
leaving tlic sum of $605.00, ~vhich  added to the amount of the payments 
allcgetl in the complaint, to >\*it, $426.23, exceed the amount of the note, 
and accordingly adjudged that  plaintiff recover nothing of the defend- 
ants in this action. 

The plaintiff appealed to the Supreme Court, assigning numerous 
errors in tlie trial, and error in the judgment. 

J .  G'. Edwards  and X. R. Eloyle  for p l n i n f i f .  
Gac in  & Jnckso?~ for defendnnts. 

COXNOR, J. The trial judge has the power to set aside a verdict and 
ordw a neu7 trial, when in his opinion the rerdict is n2t supported by 
the evidence or is against the u-eight of the evidence. [a proper cases, 
i t  i\ manifestly his duty to ewrcise this power, and thus prevent injus- 
tice. See C. S., 501; Buntly 2.. Slri fon,  207 N. C., 422, 177 S. E., 420; 
I lyn t f  .c. ;llcCoy, 104 K. C., 760, 140 S. E., 807; &l~zh.('n u. Oates, 183 
x. C., 517, 112 S. E., 32. I I e  has no power, bowe~cr ,  ordinarily to 
change or modify a verdict as returned by the jury and render judgment 
on the T-erdict as changed or modified by him. 

On tlie facts recitcd in the judgment in the instant case, the verdict 
should have been set aside and a new trial ordered by the trial judge. 
F o r  that  reason the judgment is reversed to tlie end that  the plaintiff 
may linve a new trial, to x-hich, in v ie~v of her assignments of error on 
this appeal, she is entitled. 

New trial. 
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hfRS. N. L. SORRELLS, LINSIE SORRELLS, INDIVIDUALLY A N D  AS ADMIN- 
ISTRATRIX OF  J. x. SORRELLS; JLRS. L. G.  STACY, AXD \\'. W. SOR- 
RELLS, v. MISS JOYCE DECKER. ADMINISTRATRIX OF J. E. DECKER, 
DECEASED. 

(Filed 13 October, 1037.) 

Trial 9 3 3 -  
Inadvertence in the statement of the contentioils of the parties and the 

evidence supporting them must be brought to tlie court's attention in apt 
time to afford opportunity for correction. 

WINBORSE, J., took no part in the consitleration or decision of this case. 

APPEAL by defendant from A l l e y ,  J., at Ju ly  Term, 1937, of Xc- 
DOWELL. ATo emor. 

Action by plaintiffs to enjoin mortgage sale of land upon the ground 
that the debt had been paid and the mortgage canceled, and also to 
recover the sum of $347.78 dleged orerpaynieat on the note, made by 
mistake. 

There was verdict for plaintiffs establishing the fact that  tlie note had 
been paid, the mortgage canceled, and that  the aniount claimed had been 
overpaid by mistake. 

From judgment on the verdict, defendant appealed. 

S o  counsel  for  p la in t i f f s ,  appellees.  
X o r g a n  (e. S t o r y  for d e f e n d n n f ,  clppcllant.  

PER CCRIARI. The only esceptioiis noted a t  the trial and brought 
forward in the assignments of error relate to the judge's cliarge to the 
jury. The portions excepted to contained statenients of the contentions 
of the parties and the evidence supporting. I f  there were any inadver- 
tence on the part of the judge in  these recitals, his attention should 
have been called to it a t  the time so that  correction, if dccn~ed impor- 
tant, might h a l e  been made. S. v. S i n o d i s ,  189 S. C., 565; S. v. B a r n -  
h i l l ,  186 N. C., 4-1-6. The controversy presented issues of fact which 
have been resolved against the defendant. 

I n  the trial, we find 
X o  error. 

WIXBORSE, J., took no part  in the consideration or decision of this 
case. 
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J. ED BASS v. FRENONT WHOLESALE CORP0:RATION. 

(Filed 13 October, 1937.) 

Master and Servant § 2-Agreement held to constitute tituck owner inde- 
pendent contractor for delivery of tobacco sticks for defendant. 

The owner of a truck agreed to furnish his truck with driver and 
helper and gas to deliver a truck load of tobacco sticks for defendant, a 
part of the load to be delivered a t  several places. At the place of the 
first delivery, defendant directed the driver as to the places where the 
balance of the load was to be delivered. Plaintiff, on invitation of the 
driver, rode on the truck from one place of delivery to another, and was 
injured as the trnck mas learing the last place of delivery. H e l d :  De- 
fel~dnnt was interested only in the delivery of the tobacco sticks and 
esercised no control over the operation of the truck, and cannot be held 
liable by plaintiff. 

APPEAL by plaintiff from I l a r r i s ,  ,T., a t  May-June Term, 1937, of 
WAYR-E. 

A\ction to recover damages for alleged personal injury. 
The e~ idence  tends to show that  on 27 July,  1935, the defendant had a 

quantity of tobacco sticks a t  Benson which i t  desired to have hauled and 
delivered, partly a t  its warehouse a t  Fremont and the balance to go to 
Pikeville; a par t  to the Ray  Smith f a rm and a par t  to  the Berger farm. 
The defendant entered into a contract with R. A. Yelverton to do the 
hauling for an  agreed consideration. Yelverton furnished his own truck 
with driver and helper and gas;  Yelrerton gave dirclctions and the 
driver and helper drove the truck to Benson, loaded it and drove back to 
thc warehouse of defendant, where a part of the sticks were unloaded. 
Yrlverton was there a t  that  time and directed the driver and helper to  
go to I'ikeville and make deliveries to the Smith and Berger farms. A 
part  of the sticks for the Berger farm were to go to the plaintiff's house. 
From there the plaintiff, on invitation of the driver, rode in the truck to 
Hancock Coley's on the Smith farm. While the truck was in the act 
of leaving there, it  was unexpectedly moved and the plaintiff, who had 
gotten on the body of the truck, was thrown to the ground and injured. 

From judgment as of nonsuit the plaintiff appealed to the Supreme 
Court, and assigned error. 

Sco t t  B. Berke ley  and  IJaul  B. E'dmuntlson for p la in t i f f ,  appellant.  
D. I / .  Bltrnd and  B. F. Aycock  for de fendan t ,  appellee.  

PER C n ~ r a u .  Upon all the evidence taken in the light most favorable 
to the plaintiff, thc plaintiff fails to bring himself within the doctrine of 
respondecit superior.  
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I t  appears that  the defendant exercised no control over the operation 
of the truck. I t  was interested in the delivery of the tobacco sticks, and 
not in the steps leading to the delivery. 

I t  is a settled principle of law that  "where the contract is for some- 
thing that  may lawfully be done, and is proper in its terms, and there has 
been no negligence in selecting a suitable person to contract with in 
respect to it, and no general control is reserred either in respect to the 
manner of doing the work or the agents to be employed in it, and the 
person for whom the work is to be done is interested only in the ultimate 
iesult of the work, and not in the several steps as i t  progresses, the latter 
is not liable to third persons for the negligence of tlie contractor as his 
master. C'ooley on Torts (2  Ed.), sec. 548, p. 646." ( ' r n f t  v. T i m b e r  
Co., 132 N .  C., 152, a t  158, 43 S. E., 597; E m b l e r  1 % .  L u m b e r  Co. ,  167 
N. C., 457, a t  462;  W a t e r s  7.. L u m b e r  C'o., 115 S. C., 652, 20 S. E., 718. 

The judgment of the court below is 
Affirmed. 

REX LEWIS r .  J. R. PATE A X D  WIFE. IiITTIE PATE. 

(Filed 13 October, 1937.) 

Husband and Wife 5 12: Execution § 12- 
A husband owns and has the right to dispose of all the income, rents 

and profits, products, etc., accruing from an estate held by entirety so 
that execution against him may be levied thercon to tlie exclusion of 
any claim of the wife. 

E X C E P T I ~ X S  to report of appraisers allotting personal property exeinp- 
tions, heard before ' l l l e y ,  J., at June  Special Term, 1937, of PAKCEY. 
N o  error. 

The plaintiff having plwcured a judgnicnt i11 this cause against the 
defendant J. R. Pate, an  execution issued thereon, under which the 
sheriff proceeded to hare  the dpfendant'h personal property exemptions 
allotted. I n  the allotment of exenlptions crops r a i d  on lands owned 
by the defendant and his wife as tenants by the entirety xere  set apar t  
to the defendants, as a paint of his personal property exemption, and 
certain parts of the crops were ordered sold uiider the execution. 

I n  the trial below, upon issues submitted, the jury found, under in- 
structions of the court, that  the crops levied upon belonged to the de- 
fendant J. R. Patc.  From judgment thereon the defendants appealed. 

Watson, B o u t s  & W a t s o n  for  p l a i n t i f ,  appellee.  
Charles Hutchins for  d e f e n d a n f s ,  a p p ~ l l a n t s .  
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HALL 2.'. STONE Co. 

PER CURIAJI. T h i k  there  a r e  a number  of exceptions in t h e  record, 
the appel lant  preselits to  this Cour t  f o r  detcbrmination only one question, 
to wit : ((Does the  husband own and have the r igh t  to  dispose of all  the  
income, rents  and  profits, products, etc., accruing frorn a n  estate held 
by ent i rety to  such a n  extent t h a t  a n  esecution against  h im m a y  be levied 
1111011 it  to the  exclusion of a n y  intereqt thp wife m a y  have?" T h i s  ques- 
tion mus t  be ansn.ercd i n  the a6rn ia t ivc .  I t  is well established law i n  
this S ta te  t h a t  the hushand, dur ing  c o w r t u r e  and  as  between hiinself 
and the  wife, has  absolute and esclusive r ight  to  the  control, use, posses- 
sion, rents,  issues, and  profit.; of property held as  tenants by  the entirety. 
T h e  eommon-law rule  still  prevails. Daris 1 3 .  Bass, 188 C., 200;  
Byrlunz c. TT'icX.cr, 1 4 1  IS. C., 9 5 ;  Grce~ruille 1,. G o m i o ,  1 6 1  S. (I., 3-42; 
Dorscjj 2'. K i r X l n ~ t d ,  177 S. C., 523;  S i m o ~ f o n  v. Cornelius. 98 N. C., 
437;  Bryant  z.. B r y m f ,  193 S. C., 3 7 2 ;  30 C'. J., 5Gi. 

W e  h a w  exariiined the other  exceptions contained i n  t h e  record and  
find tllem ~ i t h o u t  nllbitantial meri t .  I n  the t r i a l  of this cause below 
there was 

N o  error .  

C'IAItK IIA1,L. . \ I ~ X I ~ \ I S T I I A T O R  OF TIIE ESTATE O F  LEE IIALL, r. KENTUCKY- 
TTII<GISI,\ STOSII: COAIP.\SY .\XD P A U L  JICCURRT, LON LAJIBEIIT, 
.mu ERSEST GXI,T,OTTAT. 

(Filed 13 October. 1037.) 

Rrn~oral of Causes # 4a-Complaint held to state joint cause, and peti- 
tion for removal was progerly denied. 

A complnint nllcginq that plaiiltiff'~ iiitrqt;rtc \ins riding in n truck 
wl~icli was beiug ~lcgligcntlg t l r i~ei l  a t  an 1111lnn-fnl spexl, and that the 
truck collitled wltli :uiotller truck II l~ ic l i  n a s  negligent11 and unlawfully 
p:lrl<ed on tlrc high\vay, resulting in the dent11 of intest:ltc, arid that the 
accident was the rcwlt  of tlie ctri~c~urciit nc:ligcncc of the drivers, i s  he ld  
to state a cause of ;~ction for joint 11cgligcnce, and petition of the nori- 
resitleiit tlefcndmts to rcmow to the I.'eilcr:ll Court wa? properlg denied, 
the cmlsc of action ns stated ill the comp1:lint lwing tlctermiilativc on the 
qnestiol~ of scyx~ral~lc controversy. 

L l ~ m . i r .  by pctitioncrs f rom A i l l c y ,  J., a t  .June Special Term,  1937, of 
YANCEY. Affirmed. 

This  was a petition for  remora1 to the Uiliied States  D ~ s t r i c t  Cour t  by 
the  defendants  Kentucky-TTirginia Stone Company and  Lon Lambert  on 
the ground of d i rc r s i ty  of citi7cn4iil) and separable c o n t ~ o r e r s y .  F r o m  
,judgment denying 1110 rc~nior.al. p c t i t i o l i w ~  appealed to t l ~ i s  Court .  
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Charles  H u t c h i n s  and E. L. Br iggs  for p la i?~ t i , f ,  appellee.  
J o n e s  & W a r d  and  J .  N .  ITorner,  Jr . ,  for defendants ,  appellants.  

PER CURIAJI. The  complaint alleges that  the death of the plaintiff's 
intestate was. caused by the joint negligence of the defendants i n  the 
operation of two trucks on the public highway. The plaintiff and the 
defendants Ernest Galloway, Pau l  XcCurry,  and Lon Lambert, accord- 
ing to the allegations of the complaint, are residents of North Carolina, 
and the defendant Kentucky-Virginia Stone Company is a nonresident 
corporation. 

The  complaint alleges that  the plaintiff's intestate received fatal  inju- 
ries as a result of a collisiou of the truck in which he was riding, which 
was owned by Galloway and driven by NcCurry,  with a truck owned 
by the Kentucky-Virginia Stone Company and driven by Lon Lambert;  
that  these two trucks collided as a result of "the mutual and concurrent 
negligence of the defendants, and each of them," in that  Gallomay's truck 
was being operated on the public highway a t  a negligent and unlawful 
speed, and the Stone Company's truck was negligently and unlawfully 
parked upon said highway. 

Upon a petition for removal to  the Federal Court oil the ground of 
diversity of citizenship and separable controversy, the plaintiff is entitled 
to hare  his cause of action conside~ed as stated in the complaint. I t  is 
obvious that  the complaint under consideration alleges a cause of action 
based upon the joint and concurrent neglige~~ce of both resident a i d  
nonresident tort-feasors. This case is goreriled by Rzrcker v. S n i d e r  
Bros., 210 N .  C., 777, and the petition for removal was properly denied. 

Affirmecl. 

A G N E S  A L L E N ,  BY HER KEXT FRIEND, EI. A. A L L E N ,  v. KENTUCKY- 
VIRGINIA S T O S E  COMPANY, L O N  LARIBERT. E R N E S T  GALLOWAY, 
AXD P A U L  McCURRY. 

( F i l e d  13 October,  1037.) 

IIPPEAL by the defendants Kentucky-Virginia Stone Company a ~ i d  
Lon Lambert from a refusal to grant  a petition for removal to the 
Federal Court by A l l e y ,  ,T., a t  June  Special Term. 1937, of YANCEY. 
Sffirmed. 

H u s k i n s  & &.TYlson for p l a i n t i f ,  appellee. 
.Jones & W a r d  and J .  111. H o m e r ,  J r . ,  for d e f e n d a n f s ,  appellants.  
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PFR CURIAM. T h e  plaintiff i n  this  case alleges t h a t  she was  in jured  
n hilc a passenger in the t ruck  owned by Galloway altd dr iven by Mc- 
C u r r y  a t  the t ime of the collision wi th  the truck olvaed by the  Kentucky- 
Virginia  Stone C o n ~ p a n y  and  driven by Lamber t  referred t o  i n  t h e  case 
of Cla rk  Wall, administrator  of Lee Hal l ,  against  the  same defendants  
as  i n  this case. Thc  tlecision of this case is governed by the  decisioli 
of the  I Ia l l  case, nn t (> ,  254. 

~ M i r m e d .  

TIIO.\IAS JI. I L i T T O S  v. -\TL.\XTIC COAST LISE RAILILOAD COhlPAXY. 

( Filed 3 Sovenil~er, 1035. ) 

I. Master and Servant $$ 25- 

Wliere it is admitted or estnhlislied by verdict of a jury that a railroad 
employcc was i ~ ~ j n r r d  ~vhile engaged in his duties in interstate commerce, 
the action to recorer for sucli injuries is governed by the Federal Employ- 
ers' Liability Act. 

2. Courts $$ 10: >laster and  Servant $ 26- 
In  an :~ction governed I)g the t'edEral Employers' Liability Act, insti- 

tuted in th r  courts of this State, the Federal decisions are  co~itrolling in 
the construction and operation of the net, but the rules of practice and 
procedure of this State will be followed. 

3. Master and  Scrr imt $$ 27- 
In an action midcr the Federal Employers' Liability Act, tlie evidence 

will be consitlered in the light most fnvor:~ble to plaintiff employee, and 
he is entitled to every rensonnble inference therefrom :~nd every reason- 
able intendment thereon. 

4. Same--Evidence held sufficient to  be  submitted t o  t h e  jury on issue of 
negligence of railroad employer. 

Plaintiff's evidence tended to sho~v that he b a s  emp1o::ed a s  a flagman, 
tli:~t his cll~ties required him to inspect thc' rear of trains a t  stops, that  
a t  the stop where the accident occurred the train usually cleared the 
trestle before stopping so thnt none of the cars extended beyond the sta- 
tion pI:~tfor~n. but that on the night in qnestion the train was luiusually 
long, and that the rear cars l~rotrudecl beyond the l~latform and over the 
trestle, that plaintiff was unable to go through tlle train to the rear 
becm~se of a loelred private car on tlie rear, and that ns plaintiff was 
walking on the platform inspecting the ImBes of the c:irs in tlic course 
of his duties in going t o  tlir r m r  to inspect the rear signal lights a s  
required of him. hc fell off thc end of the phtform to h ~ s  serious injury. 
The evidence W:IS also to the effect that the night mas rainy and dark, 
that tlle end of the platfonn was m~liglitctl for some distance, and that  
there was no 1)arric.xtle or gu:lrtl at the end of tlie platform for a distance 
of three fret from the tr:rin, nnd that plaintiff carried only a small signal 
lamp, w l ~ i c l ~  was i~rndequntc to light the way. Hc2d: The evidence was 
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sufficient to be submitted to the jury on thc issue of defendant's negli- 
gence in stopping the train before clearing the trestle, contrary to custom. 
and in failing to exercise d11e care to f~irnish plaintiff a reasonal~ly snfc 
place to work. 

Master and  Servant 8 28--Emylo)ec does not  assunle r isk of injury 
from negligence of employer. 

An employcc assumes the ordinary and usual risks of liis cmployment. 
but he does not assume extraordinary risks, or those due to the employ- 
er's negligcnce, until he is made nwarc of them and continues in the 
employment without objectio~l, but Ile aswnlcs such extraordinary risks. 
even though lie makes objection and obtains a promise from the employer 
to remedy same when they a re  so imminent and dangerous thnt a man 
of ordinary prudence would not rely on the promise and continue in the 
cmployment. The development of the doctrine and tlic trcntl of modern 
decisions discussed by MR. JUSTICE CI,ARI~SOS. 

Master and Se~*vant  § 26- 
The Federal Employers' Liability Act, lwing :I huni:~nc~ :~ntl rc~mt~tlial 

statute, should be liberally construed. 

Master and  Servant 5 %Question of :~ssumption of risks held for 
jury upon the evidence i n  this case. 

The question of assnmption of risks is or(1inarily for the jnry, and tht. 
evidence in this case tending to show that plaintiff flagman had often 
gotten off the platform a t  the stop where the accident occurred, but that 
the train customarily cleared the trestle a t  the end of the platform, per- 
mitting plaintiff to inspect the rear of the train from the platform, and 
that on the occasion of the injury the rear cars estcntlctl beyond the 
platform over the trestle, and that plaintiff fell from the end of the 
platform in :~ttcmpting to inspect the rear of the trail1 in the course of 
his duties, and that the end of the platform hat1 no guard or rail n-herc, 
plaintiff was walking, mid that the night was rainy and dark, is held to 
require the submission of the issue of assumption of risk to the jury, and 
defendant's motion for judgment as  of nonsuit 2nd reqneqt for :I directed 
verdict wcrc properly orerrulcd. 

Same: Trial  8 36- 
Defendant's csception to a portion of the cl~urgc on the cl~~estiun of 

assumption of risk is not sustained in this case, the cl~argc on the i s s w  
being without prejudicial error when construed a s  a xllole. 

APPEAL by defendant f r o m  Grady ,  J., and  a jury, a t  N a r c h  Term.  
1!)37, f r o m  HAI,IE-AX. N o  error. 

This is a11 action to recover f r o m  defendaut damagcs f o r  pcrsonal in-  
juries which the  plaintiff, a flagman of drfcildant company, suffered 
wlien he fell  f r o m  a platform i n  t h e  t o ~ v n  of Weldon, 3. C., whilc hc 
was engaged i n  the per forn~nncc  of liis duties as an employee of tllc 
defendant. 

T h e  complaint of plaintiff is fu l ly  set fo r th  ill I ja t ton  2.. R. R., 210 
N. C., 756. T h e  plaintiff sct fo r th  i n  h i s  complaint tllc cause of action 
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in detail, and his perinaneat illjuries and demand foi. damages. Thc  
defendant admitted paragraphs 1, 2, and 3 of thc complaint, ant1 said 
" ( 3 )  So  much of pilr:~graph 4 of tlic complaint as alleges thzt 'on 1$ 
-\priI, 1934, tlic plaintiff, being tliell rngaged in the eniploymeiit of thrx 
tlefendant as n flagnlnn on thc pasccngcr trnin from Richmond, Va., to 
Florcncc, S. C., was such flagman when said train on its southbour~d 
tr ip from Richmond to Florence, being engaged in interstate conimercc, 
nri.ircd a t  tllc town of Wrldon :~l)out "15 a. m.' is admitted. The  rtl- 
nlailiing par t  of said paragraph and cach allegation tl~ereof is denied. 
(5)  1'ar:rgrapli 3 is stricken from the complaint by the clerk, on de- 
fcndant's motion, for irrelcvancg a d  r edu~~dancy ,  under C. S., 537 
( 6 )  I':~ragrapli 6 of the complaint ant1 each of its subparagraphs ( a ) .  
1 ,  ( c )  ( 1 ,  e .  ( 1 ,  ( g )  ( 1 )  ( i ) ,  a ( is  denied. ( 7 )  Allegatiol~. 
of pwaqrapli  7 of t l ~ c  complaint are cleiiictl. (8) ,\i: t 3  the allegation* 
of paragrapli 8 of the complaint, defendant has no knowledge or ill- 
f o r m ~ t i o n  sufficient to form a lwlief, ant1 tliereforc denies the same." 

7 7 Ill(. dcfcndant dcniecl nezlipence n11d alleged that  plaintiff's on 11 

negligence cwntri1)uted to his i u j u r - ;  that plaintiff'c o\\n negligenct~ 
wa5 the sole prosilnatc cause of liis injury,  and that  phin t i f i  assumeci 
the risk of liis injuries. Upon motion of defendant, the following 
words were stricken from the complaint: In paragraph 4, "passenger 
alld," " ~ ~ a s s e n g c r ~  and," "either passengel-i or," " p a w q e r s  alighting 
froin defendant's trail1 and." and "pasccngerr or," eir.  These werr 
str ickm out througliout the mt i r c  complaint. 

The  erideiice of plaintiff was to the cEect that  lie n 1 4  57 jcars oltl. 
lired in Richmond, Virginia, and was an employee of defendant as :\ 

passenger train flagmall. H e  had been ill tlic cmplognirnt of defendant 
26 gears and parsenger flagman 1 5  years or more. l I i s  wages wexc 
about $200.00 n montl~.  *\bout 2 :15 a.m. on 18 April,  1984, hc wak 
performing his duties as flagmall on pasyengn* trnin Xo. 83, going soutlt 
from Richn~ond, T a  , to Florence, S. C. It was a local train, had 
cars and a private car on tlic rear for Cliarl(~itoa, S. C., which hail Yalc 
lock< on the inride and lie had no n.:~y of getting into that  car. H i s  
duties required him to protect tlie rear of the train when it reached this 
station a t  Weldon. R e  v a s  riding ahead of tlic priratcb car, could not 
go through s:mc and had to gct down on tlic platform to go back to per- 
form his duties i n  protecting the rear and to look orcr for brakes d ra r -  
ging, hot boxes or damage that  could not 1)c ohserved from tlic front of 
the train. H e  could smell a box if he got c-lose to it, md if he had :I 
light lie could detect brakcs rigging don 11 or dragging. FIe had to ct, 
outside the car to  detect such defect. :ml would h a w  to go to the rear of 
tlie train. Marker lights, one on car11 side to indicate the rear of tlit 
train. anti hc had to qec that  the marker. \Tcrc hurnil~;  nn(l ~djirstccl 
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to the track, that  is, keepi~lg them straight bac3k-red lights to the bacdk. 
yellow to the front and side. 

Plaintiff testified, in p a r t :  "On this particular occasion oue of thv 
markers was twisted around, wud that  iq what I mas going to :~djust  
when I nen t  back. Also I had to see that tllc steam in cold weather ~ r a b  
11lo~r.n ont every 10 or 13 milcq. .\t that tirnc w r  had a rule to hlom out 
the steam every 10 to 1.; miles. I :lm prctty familiar with the rules 
which n e w  in force a t  that  timc. I holtl ill my hand book entitled 
'Rules and Regulations of the Operating Dc>l)a~tment of Atlantic Coast 
Line Railroad Company.' Rule 908, pngs 113, says: 'Special D u t i ~ 5  
to Protect.' That  is the printed rule of thc conlpal~y and was furnished 
me by the coml)any for my guidance and instruction. Tt was very dark 
and rainy mhrn the train reached Veld011 a t  2 : l5  a,  m. The train waq 
xbout an  hour late. I had duties to perform a t  the rear of the train in 
respect to the ~ a l r c s .  I had to blow the steam ou t ;  that  was my duty. 
My next stop n a s  a t  Rocky Mount, N. C., which n.as a ternlinal where 
they switched the train and detached the engine. Q. Was there a n y  
other plate between Te ldon  m t l  Rocky Mount that  you could attend to 
the valves other than Weldon? Ans~vcr :  So, that  was the only place. 
My duties a t  the station with respect to i~lspection of the valres were 
that I always blow steam out of the rear of thc train w11e1i i t  s t o p  a t  :I 

htatjon. Weldon was a regulav stop. The clrgi11cw gnve the regular 
.top signal as T\-e npproaehcd Weldon-on(. long blaqt of the engine. 
hut the cord was not pulled because i t  W;I+ a regular stop. Q. State 
nhether or uot there was any custom, rcgultur rust on^, n s  to stopping 
placo for this train upon the platform at JTeldon. Snq.:  This specific 
train was nlwaps a short train, hardly ever over 1.5 cars;  never carried 
:i long train, alld was carrying :In unusually long train, because wit11 
local trains it is 11ad to n d c  timc. There Mere 19 ears on this train. 
Q. State uhethcr tliere was a custom with respect to  where the local 
train stopped upon the platform. Al~vayz clear of the platform. 
I had been operating oyer that  road 26 years, and 1 had hardly ever 
operated with trains of 18  or 19 cars except oil the tourist t rai~ls.  I 
had operated on trains with 1 0  cars Tery frequently in the tourist sea- 
son, but never had occasion to get off. Those trains did not stop at 
Weldon. Q. H a d  you had occasion to hare  a train of 19  ears to stop a t  
Weldon? ilns.: I cannot recall having one that  did not clear the plat- 
form. Q. What  was the custolu mith rsspect to all the trains that  you 
had had experience mith, p i t h  respevt to stopping on t11c platform? 
Ans. : I said all trains I went on that  stopped a t  Weldon, but the longest 
trains tha t  I rode on did not stop there. Q. And was tha t  the custom, 
the regular custom, with respect to trains which stopped a t  Weldon to 
stop on the platform? ,ins.: It was. Juqt as soon as the train stopped 
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on the 18th of April I turnccl the valve on the third c l r  froni the rear 
and walked back to the rcar of the train, tlie t n o  ears I rode ahead of. 
with intention of blowing the steam out of the two cars i n  the rear and 
to straighten my  markers so that  wlicn I got to Rocky Mount I coultl 
ope11 the d r e  on the third car and blow thc steam out of the wholts 
train. Tha t  was my  duty. There were no lights a t  the rcar of the plat- 
form a t  all, I sliould say, for  5 ,  6, or S car-lengths, there mere no light.: 
only where the passengers got off the train was lighted a t  the time. Tlio 
only place there were any lights a t  all was just about where the pa;- 
smgers get off the day coachcs nnd Pullmairs. Tha t  was a t  the wid13 
par t  of the platform near the station, and was more than 1,000 fe1.t 
from the north end of the platform. -Is I went toward the rear of thr  
cars went along inspecting the train, and wcnt back to adjust niv 
rnarkcrs and b l o ~  out the steam, and I liad no idea I was anywherc 
near the end of the platform and I walked off tlic platform lwforc 1 
realized it. I t  uras dark and rainy and I never touched a thing when I 
walked through; no barricade or anything to protect. While I via. 
walking to the rcar I was actually engaged in iu spee t in~  those two c33rk 

while walking aloirg. I had a Imltcri~ with me. Those lanterns givc u 
light about as  big as your finger. The  purpose of those lanterns wa- 
only to g i w  signals and not to light up. T h ~ y  did not have any capacitj 
for lighting up. A t  the eiid of the platforin, to prcrent my  getting off 
next to the train, tllere was one 12-inch board and one 2 x 4 running 
down as  a bracc in  the corner, and a space of three feet from the brace 
to the track unprotected. That  bracc was right a t  tlie rnd of the plet- 
form; so was the board. Before I reached tlir e s t r en~c  end of the plat- 
form, there was n o  barrier or  guard. There n a s  no marker of any kintl 
a t  the footboard to indicate where the edge of tlic platform wcnt oil 
There was no ~ a r n i n g  wl~atcrer .  The  platform I refer to is on thts 
south side of the r i w r .  The  platform is an approach to the ~tatiorr. 
Trains come across the river from the north on this high trestle and into 
thc station a t  Weldon. T l ~ c  iiortli end of the p la t forn~ is to walk 011 

and i t  is supposed to be therc to go around and inspect the trains. None 
of the train crew, except the flagman, has to get off tlicrc back a t  that  
part  of the train. The  train crew gets off a t  the wide par t  of the station 
except the flagman. I think the platform is about 1,000 feet lorig froni 
the station. Q. How inucl~  space a t  the north end of the platform \\a- 
therc that  was entirely open? ,Ins. : Three feet; I measured i t ;  t h r w  
feet was unprotected altogetlier. That  iq the space that  \$as adjacent 
to the train and alongside of the train. I made tha t  measurement since 
they reconstructed it, but I have looked a t  it  lots of times before that. 
I11 pasving over i t  and from general view you could surmise, but I did 
not measure it until since. . . . I3etmec.n the 2 s 4 and thc track 
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there is a space you can walk through without even touching anything. 
I did not touch a thing. . . . There was no obstacle of any kind to 
impede my progress or stop me until I got to the north end of the plat- 
form. . . . The end of the platform was about 60 feet above thc 
ground below. Falling frlt like a thousand feet. When I stepped off 
the end of tlie platform I fell to the ground below in a sitting position. 
The ground was the first thing I struek. I do not tliink that, uncler the 
conditions that were then obtaining, I could distinguisli three feet 
 head, as dark as i t  was and raining. This was the main track and waq 
tlie track orer Which all trains coining from the north had to travel in 
order to get through Weldon. I vould think that the car was hanging 
orer the end of the platform, nlapbc 10 or 1 2  feet; that much of the 
car ~vas  beyond the end of the platform. I mas walking along tlie east 
.;ide. . . . Rule 013, page 114, 'Rules and Regulations of Operating 
Department of Atlantic Coait Line R. R.,' which reads: 'Flagman mu3t 
take care of the markers and othei- rear train signals, put them in place, 
we that they arc properly displayed, ~nc1 tliat the signal lamps are clean, 
trimmed, b u r n i ~ ~ g  brightly, and that tlw markers are kept adjusted to 
the track.' . . . When I got on thc train in Richmond I got on thc 
third car from the rear after I put my niarkcrs on. I rode in tliat car 
1)ecause the rear car was a private car mid tlic next to the rear car was n 
deadhead. The private car was the end car that I could not get in. I 
(lid iiot see the conductor after Ilc sho~\ed ~ I C  orders at  Broad Street 
Station in Richmond. . . . After I fell and struck the ground it 
knocked the breath out of me, and as soon as I regained ellough ~trengtll 
1 crawled out of the h o l ~  I made in the gronnd and found that I had 
broken my white lantern and put my red lantern out, so I lighted my 
red lantern and crawled up almost 12 feet or as far  as I could to attract 
attention to the red lantern. Then I got exhausted and laid down and 
could not turn over and in that position they foutid me a t  7:4k I fell 
at  2:15 and they found me at 7 % .  . . . They put me on a train 
and took me to South Rocky Mount Hospital, where I stayed for fiw 
months and five days the first time, then for three months, then for one 
month; almost continually going hack and forth, and harc to be under 
the doctor's care now. My back was broken and seven ribs. I fell i11 a 
sitting position and my knees drove up in my stomach and upset my 
bowels and bladder. . . . -2fter this fall on 18 April, 1934, I have 
had no control of my bladder or my bo~wls, and I have to take purgatirr 
medicine crery third day or I never harc any bowel movement, and mhcn 
I do I do not have any more control over tliein than a baby. I hare to 
m a r  an urinal bag and have to use an urinal at  night. That is attached 
to me in the daytime and at night I take it off and use an urinal pan. 
When my bowels are loose I hare no control over them, just like a baby. 



Of course, I suffer all the time with my hack in t ~ o  p1ac.c. and nly inte*- 
tines are always bore and achii~g,  and especially in damp weather. P r i o ~  
to 18 April I hat1 110 difficulty of this kind vliatel-cr." 

On c r o s s - e s u ~ l ~ i ~ ~ a t i o ~ i  p l a i~~ t i f f  twtified, in part, as follous: "Out of 
the 13 or 16 p a r s  i n  the sen  icc I ~ \ o u l d  w y  that I \ \as  011 SO and 39 
 bout three year%, including trains 33 and 34. Thrp  also stopped i r t  

Weldon. 89 and SO made tell r o ~ m d  t r i p  ct 111outl1. 1 1 1  other nords, I 
paset1 through W e l d o ~ ~  20 time.: each niontl~ and got ofi on that  platform 
20 times each month for threc y e u s ;  according to )our figures, I pot oA 
011 this platform 720  times in t h e e  p : t r i  nh(j11 running those two set- 
of trains. I h a l e  ]rot figured i t  up. 1 :11n not disputing your figure,.. 
S3 and S2 liere both night trailis. 80 and $0 n e w  bot i day traiin. 1 
qot off on the platfolm a t  Weldon c ~ e r y  ti~r~c. 1 c2alnc in tlwre on 89 m r l  
hO. 011 S9 T n.oultl come in from the n o r t l ~  a11d gct off i t the c't~tl of tl~c, 
trestle but v e  liar1 short tritins. I nould g ~ t  off 7 or 5 rars fro111 tli, 
end of the trestlv. I wonld get off and h e n  that the t r  lstlc 1% ai. :I liigli 
trestle above the groul~tl. . . . 1 did not run  on S3 nut1 S3 I cry long 
I n as on tllc Florida Sl~ecial  \\11('11 t l q  ru t  t h t  off, R I U  I w L n t  l ~ c k  to  
G! and 83. I rotlc the Floricln Special only the lxit t l l r ~ c  3o:iri; 111(. 
other time, I vaq ritliug $3  alitl 82, and 1 n:t, 011 n sliort run  h t n . c e l ~  
lticlimond and l'etershurg for a long time. I nould ~y that  I ri111 
from Riclimo~id. Va., to F l o l ~ i ~ c c ,  S. C'..  011 Sd and 5:; not o ler  tno 
years. Tllnt nould be 480 timci I got off, onc-half :it the: north elrd ant1 
one-half at  the soutli C I I ~  of the p l : t t f~rm a t  TTeldoii The  Florida 
Special did not stop a t  Weldo l~ ;  83, 5 2 ,  89, SO, 33, n ~ l d  34 ltcre tlw 
trains I stopped on a t  Weldoil. They always stopped a t  Weldon; 33, 34. 
$9, an11 SO ~toppct l  in the daytime, the otllcrs at night. . . . W1ie11 
r got off the car I nns  the third car from the rear. 1 thiqk the s t : ~ ~ ~ d a r d  
c:m are T,O or 60 feet long. I ~ l e r c r  measured one. T h i ~ t  nould put mr 
150 or I S 0  feet from the rear of tlic train. I got off thc1 rclar cnd of the 
third car and started on b : ~ k  to the rear of the train. 1 was looking 
the train over, inspecting i t  for  the purpose of seeing ul~ntl ier  there waa 
a hot box. I could smcll a hot hos xhcn  walking along, but could not 
\ \hen riding :~heatl. There are 8 boscs on each car, 01 the new cars. 
1 did not see any hot boscs. Wlien I n a s  there l o o l \ i ~ ~ ~  ~t the bosea oil 
the rear I was looking ~~ndcr l i ca th  to see if there \ \ a \  :I ~ytl l ing nt~etletl 
fixing. Tha t  \\as what I n:li doing ~vhc11 I stepped ofl' the platform. 
That  is what T had been doing since I stepped off the train and start td 
~ ~ a l k i n g  to the hack of the traiu. There ne re  no lights i n  about four  
cdar-lengths of the rear end of the platform. There had heen lights all 
the way back, but they had burnctl out or fallen out and ~ r l i c ~ i  they wertb 
there they were very small lights. Tlicrc wcre 1)oles tlicw, but no ligliti. 
There were no lights on the lai t  t l i ~ ~ c  poles. Within .iO f u ~ t  of the rear 
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of the platform there is  a pole for a light, hut there was no light. 1 
know therc was no light because I looked back, and therc. were no light.. 
1 looked back when I was stopping. I looked up to see if therc vere  ally 
lights, and the last three poles did not have any lights, 1 saw that  that  
night. I could not say exactly how many nights beforc the lights had 
been out. I would say approximately one month or ~ T Y O . ~ )  

Redirect examination : "Q. At tlie time that  you were wnlking don.11 
along the side of the train did you know or realize that  you were in  mlp 
dangcr in mallring do~vn in the direction toward the rear of the train! 
&Ins. : I had no idea that  I was anywhere near the rear of the platform, 
for the fact that  those trains had stopped clear of the end of the plat- 
form." 

The issues submitted to the j u q  :rnd their ansn c w  t l ~ c r ~ t i )  1.crcL < I <  

follows : 
"1. Was thc plaintiff injured by the negligence of thc drfcndarlt, il. 

alleged in  the complaint ? Ans. : 'Ires.' 
"2. Did the plaintiff, by his own ncgligci~cc, contribute to his injuries 

alleged in  the answer? Ans.: 'Yes.' 
"3. Did thc plaintiff voluntarily ns~unle  the risk of injury as alleged 

in the answer ? Ans. : 'No.) 
"4. What damage, if any. is the plaintiff entitled to rccorer? Ails. : 

'$37,500.' 
"5. Was tlie plaintiff, at the time of 11ii injury, engaged iu interstatcl 

commerce? Ans. : 'Yes.' " 
The court rendered judgment on the verdict. I k f e n d a ~ ~ t  madc numcr- 

ous exccptions and asqignments of error and appealed to the Suprrnw 
Court. The material ones will he considered in the opinion. 

E. L. Travis, A. 51'. Oakes, .IT., ciizrl Lnnqsfnn,  . l l le?t  & Taylor fol. 
plaintiff. 

F. S. Spuil l ,  JT., SpruilT d? A'prztill, Dunn d Johi~son.  Geo. C. Grepii, 
l'hos. TY. Davis, and T7. E. P l ~ r l p s  fo r  r l ~ f e n d a n f .  

CLARKSOS, J. This action was here before-Batton v. R. R. Co., 210 
N. C., 736. There were two causes of action alleged by plaintiff i n  his 
complaint: (1) F o r  personal injuries which the plaintiff suffered when 
lie fell from a platform in  the ton7n of Weldon, N. C., while he mas 
engaged in the performance of his duties as an  employee of the defend- 
ant, and ( 2 )  for  personal injuries wliich tlie plaintiff suffered after h r  
had fallen from said platform. 

The  action was heard on defendant's demurrer to  the second cauic 
of action. The court, being of opinion that the facts stated in the com- 
plaint as constituting the scconcl cause of action vere  not sufficient to 
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constitute a cause of action against thc defendant, sustained the cle- 
murrer and dismissed the action as to said qecond cause of action. Plain- 
tiff appealed to this Court. 

Tliis Court said, a t  p. 76:: "111 the inrtnnt case i t  i i  not alleged in 
tlie complaint that  any of tllc cmplogees uf the defendant x a s  preseut 
: ~ t  the time the plaintiff fell from the platform a t  Weldon, or that  thc. 
defendant had actual knowledge of the condition of the plaintiff a. 
;he result of his fall. Kor  are facts allcgecl in the c o m l h i n t  from which 
i t  can be l ~ l d  that  the defendant had constructive knowledge of such 
condition. . . . S o  facts are alleged in  the complaint which im- 
posed upon thc defelidnrit or its employee.; the duty t2 presume to thcs 
coutrary. Conceding that  if tlie defendant had ~ I I O T V I I  that the plaintiff 
had fallen from the platform a t  Weldon, and had suffered injurie4 
\rhich required imluediate nttcntion, medical or othcr~vise, the la\\ 
\\auld h a w  iuiposcd up011 tlie dcfendai~t  tllc tlnty to mcrcisc rcasonabhfi 
diligence to provide such attention, we cnnnot hold that  i n  the absencc. 
of such knon-ledgc such duty was impost-d 11po11 the clefendant. Wc. 
therefore find no error in the judgment cliqmi4ng t l l ~  w c w d  cause vf 
action allegcd in thc complaint." 

I t  is admitted, alld fouud by the jury, that  at tlic~ ti111c of p1nintitf'- 
illjury the defcndant was engaged in intcrstntc commerce. Therefore, 
the action is governed by the Federal En~ployees' Liability ,Ict. Tht. 
tlccisions of the Federal courts control thc State court. iu all action& 
prosecuted in tlic State courts, but the rulcs of practit'e nlid procerlurt 
are governed by the laws of the State nlicre the cascs arc pending. 

I11 Hant i l ton  r * .  B. R., 200 S. C., 543 ( 5 3 2 - 3 - 5 ) '  ~ i c  find : 
"The Secoiicl Fedcrrtl Employers' Liability Act Fa:, licld valid. 9%; 

U. S., 1, 56 1;. Ed., 327. 'The first section prorides t h ~ t  crcry coinmoll 
carricr by railroad wliilc engaged in intcrstatc commercc sllall be linblrs 
to every employcc while employed 1)y such cnwier in such coinmcrcc or. 
in case of his  death, to certain bcneficinrics therein ii:~llied, for suclc 
irzjury or dcn lh .  resulting it1 1~1iole  or  ill part, f r o m  the  r~rgligcncc of th r  
carrier,  or  i t s  crtlployecs, o r  ?I!/ defects  or ins t i f le ien(  its t l l~o  t o  nrgli-  
gence in a11y of i ls cqu ipmoz t s  o r  property .  The secoiitl iclctioll provide* 
that  every c o r m ~ o n  carricr by railroad oli lands of the United State\  
other than states shall be liable in the same way to any of its emplogeci. 
T h e  th ird  s c c t i o ~ ~  prescrihcs that con t r ibu tory  negl igolcc  shall no t  b n ,  
recovery ,  but sltnll o n l y  d i m i ~ i s h  t7tc danxiges,  except that no employcth 
illjured or  kil lcd where the  ciolation of n s n f e t y  law for employees  con- 
tr ibuted f o  f h c  i n j u r y ,  shall  bp held to  h a r e  been guilt!/  of c o n t r i b u f o r ! ~  
nrgligence.' . . . ( 5 5 3 )  'E'zcrth er prracrihcs that th c jzt risdiction o f  
t h e  courts  of t h e  U n i f e d  S t n t e s  under t h c  act slrtrll be conc t~rren t  wit11 
t h a t  of f h e  courts of the  serernl slates,  nntl no case a r i i i l~g  under the act 
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and brought in any State court of competent jurisdiction sllnll be re- 
moved to any court of the Unitcd States.' (Italics ours.) . . . ( P. 
556.) 'The term "Negligence" has been defined by the National SU- 
y e m e  Court to be the failure to do what a reasollable and prudent per- 
.;on mould ordinarily hare donc under the circ~lmstances of the situatio~l, 
or doing xha t  such a person under the esisti~lg circumstances would not 
have done. The essence of the fault may lic in omission or commission. 
The duty is dictated and measured by the exigencies of the situation. 
Negligence has always relation to the circumstances in which one is 
placed, and what an ordina~ily prudent man would do or onlit in sucll 
circumstances. Charnoek v. Il'exuuzs & R. B. Co., 194 U. S., 432, 48 L. 
Ed., 1057.' Roberts, supra (2  Fed. Lib. and Car. [211d Ed.], 1029, scc. 
811, pp. 1558-9). I11 Baltimore & 0. R. R. Co. z*. Groeger, 266 U. S., a t  
p. 24, wc find: 'The credibility of witncsucs, the weight and probativr 
value of evidence are to be determined by the jury and not by the judge. 
However, many decisions of this Court establish that, in cvrry case, it is 
the duty of the judge to direct a verdict in favor of one of the parties 
nhen the testimony and all the inferences ~rhicll the jury could justi- 
fiably d r a ~ ~  therefrom ~r-ould bc insufficient to support n diffcrcnt 611d- 
ing.' " 

The defendant made motiolls in the court below for judgment as in 
case of nonsuit at  the closc of plaintiff's eridellee and at the closc of all 
the evidence. C. S., 567. Thc court below overruled thcv  motions, and 
in this we can see no error. 

The following prayers for special instruction to thr jury, requested 
by defendant, werc properly refused by the court below: "(1) I f  you 
find the facts to bc as testified to by all the witnesses, thc court instructs 
you to answer the first issue 'No.' (2) I f  you find the facts to be as 
testified to by all the witnesses, the court instructs you to answer the 
third issue 'Yes.' (3) The court instructs you that the plaintiff's neg- 
ligence was the sole and direct cause of his injury and you will, there- 
fore, answer the first issue 'NO.' " 

( I )  Was there sufficient evidence to bc submitted to the jury that 
plaintiff mas injured by the negligencr of the defendant, as dleged ill 
the complaint? We think so. 

I n  2 Roberts Federal Liabilities 6: Carriers (2nd Ed.), see. 711, p. 
1337, i t  is said: "The courts are agreed that the Federal Employers' 
Liability Act, being a humane and remedial statute, should invariablS 
be given a liberal construction, to the end that the remedy proposed shall 
be advanced, and that the e d  again% which it was dircctcd shall bc 
corrected." 

We set forth the evidence at  length. A11 esceptions by the defendant 
to the competency of the eridencc hare been abandoned. The defendant 
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i~~tro t luced no evidence. I t  is well settled bv this and the Federal Court 
that the evidence must be taken in the light most favorable to the plaiu- 
t i f f ,  and he is entitled to the benefit of every reasonable luteridment upoli 
tlie evidence and every reasonable inference to be drawn tlierefrom. 

The plaintiff, n flagmmi, had certain p o s i t i ~ e  and im1)ortant duties to 
perform a t  Weldon, when tlie train stopped t l ~ ~ r c ,  to protect his eni- 
ploper. Tlie train 011 this occasion had 1 9  cars, thougli it  usually car- 
ried 17. The engineer knew this. The  rear car was a private car, 
fastened by a P a l e  lock on the inside. Tlie engineer l i d  always there- 
tofore clearcd the railroad trestle, vllich was some 60 feet high. The  
rwtorn \\as to stop on the platform. On illis occasioli he neglected to 
do so. H e  knew the flagman's duties when he stopped a t  Weldon-they 
were defined in the rules and regulations of the railroad company as 
follows: "Flaaninn must take care of the markers aiitl other rear train 
signals, put them in  place, scc tha t  they are properl;: ilisplayrd and 
tliat the signal lamps are clean, t l h m e d ,  burning brightly and that  the 
iilarkers are kept adjusted to the track." I t  wm a (lark and rainy night. 
There were no lights a t  tlie rear of the platform a t  all for  some 5,  6, or 
7 car-lengths. The  lights were only where the passeligers got off neai, 
the station; this was nbont 1,000 feet from the northern end of the plat- 
form. PlaintifT got off the train to do his duty. I re  walked along thc 
platform inspecting the train, to adjust the markers and blow out the 
?team. There was no barricade or anything inclicatiiig that  i t  was the 
rrld of the platfoimi, and while walking along, actuall j  ellgaged in  in- 
specting the two cars, with a lalitern intended for the pi~rpose of giving 
signals and not capable of illuminating his ~nrroundings,  with no idfa 
t K ~ t  he was anywhere near the end of the platform, he fell some 60 feet. 
The space of three feet a t  the end of the platform was altogether unpro- 
tected, entirely opcn. This is  the space adjacent to arid alongside the 
train. There was no obstacle of any kind to impede his progress or to 
stop him until he got to tlie northern end of tlie platform, and then, pro- 
reeding in  the line of duty, he fell off the end of the plstform. I t  was 
incumbent on  lai in tiff to take care of the markers and rear train s i p  
nals. On this occasion olic of the markers was twisted around, and to 
adjust this and perforin the other duties required of him under the 
rulcs, lie l,roccedecl on, ni thout warning, and mas injurtd.  

I n  Jantison 1.. Enc.arnac.ion, 281 U. S., 635 (641), 74 Law Ed., 1082 
(1085-B), i t  is written: "Tlie act is not to be narrowed by refined reason- 
ing or for thc sake of giving 'negligence' a technically lestricted inean- 
ing. I t  is  to be construed liberally to fulfill the purpows for which it 
was enacted, anti to that end the vo rd  may be read to iliclude all the 
meanings given to  it by courts and within the word as ordinarily used. 
Jfiller v. Robertson, 266 IT. S., 213, 248, 250, 69 Lam Ed.,  263, 271, 272, 
45 Sup. Ct. Rep., 73." 
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I n  18 R. C. L., "hIaster and Servant," sec. 95, pp. 593, 594, 595, is 
the following: "Although the doctrine has met with some opposition, 
the courts have generally held tha t  an  enlployer owes to his employees a 
duty to make safe the placc. where they are required to perform thc i~ ,  
services, failing in vhich he renrlers himself liable to an employee \ \ho  
may sustain injuries as the proximate result of his  neglect. I n  thiq 
respect as in others, the e~nployer is not liable as an insurer, but is bound 
only to the exercise of ordinary or reasonnhle care, the degree dependiug 
upon the dangers attending the employment, and the standaid being the 
(.are exercised by prudent employers under similar circumstanccr. Thi -  
duty of the employer is affii-matiw and continuing, and it cannot I)(, 
delegated to another so as to relieve the cmployer of liability in caw 
of nonperformance. The danger., to ~vliicll the rmploycr's cluty e~t~111(1'. 
are all such as are latent and concealed, rind hence beyond the knon-ledgrx 
of the employee. To discover such dangers, the employer must make 
proper tests and inspections, and after ascertaining their csistence h r  
must, as a rule, give the employee ~ ~ a r n i n g  tliereof. The  employee may 
assume that  thr  employer has discliargcd this duty, an11 no ohl iga t io~~ 
rests upon him to make inspectionc mitli n riew to d i*cw\e~hg  la tc~l t  
perils. Whether i n  any particular case the employer 11:1% tlischargetl 
his duty in this respect is ordinarily a queqtion for the j u ~ ~ ' .  dctermi- 
nation." IIiqhfiJl c. Jiills Po., 206 S. C.. . i S 2  ( 5 8 5 - 6 )  : Riqrlu I , .  J l f l i .  

Po., 190 N. C., 256. 
We think the rridence ~ufficicnt to be subnlitted to tile j u ~ y  on tllc 

issue of negligence. The court below charged clearly the ln\r of negli- 
gence applicable to the facts on this i swe and proximarc c,:insc. to nhicll 
no exception was taken. 

(2 )  The question of contributory negligence is out of tlir pictul.c~. 
The answer to that  issue was "Yes." The court below charged the rule 
as to diminished clamagc, to which no exception was talre11. 

(3 )  Did the plaintiff voluntarily assume the risk of injury as alleged 
in the nns~i-er? The jury answered "NO." We see no error on this 
issue. 

",I servant tloes not assume tile extraordinary i ~ n d  u n u s ~ i ; ~ l  risk.; of 
the en~ployment, and he does not assume the risks nhicli IT-oultl not 11nvt~ 
existed if the cmplover had fulfilled his colltractual tlutiec;. But 0111~- 
those risks are assumed which the employinent inrolvcs after  the 1.m- 
ployer has done everything that  he iq hound to (lo fnv tllc pn~-posc ot 
wcuring the safety of hic: s e r~an tq ,  that  is. he docs 11ot zlusunle the risk 
of in jury  from thc negligence of the mniter." Riche,v, Tcedernl Em- 
ployers' Liability Act (2nd Ed.) ,  p. 179;  P y a i f  7:. IZ. B., I n n  N. ('., at ,, 
404; Hamilton 21. B. A,, w p r a ,  at  p. 561. 

This question of assumption of risk is fully set out in ( ' ob ia  r , .  R. h'. 
185 N. C.. 487 (491>, ~s fo l lo~rs :  "Tb the coinmon 1nn thp pmploypc. 
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assumes the risks normally incident to the occupation iu which he rol- 
untarily engages; other and cstraordinary risks and tlioqc due to the 
employer's negligence he does not assume until made aware of them, 
or until they become so obvious and imniediately dangerous that all 
ordinary prudent man mould observe and appreciate tllcm, citing N .  I-. 
C. R. R. Co.  v. Tl'hite, 235 U.  S., 507; Setrbonrrl i t .  I I o ~ t o 1 1 ,  233 U .  S., 
492; Gila V n l l c y ,  etc. R. R. 1 % .  IIn71, 233 U .  S., 9-2; Gndd?y z,. R. R., 175 
T. C., 515." 

The p~inciples of law goveriiii~g the subinission of tlic issue of as- 
sumption of risk to the jury are also stated in Cobin's ( m e ,  swlmz, at p. 
491, as follows: ' (In a clear ease the question of assumption of risk by 
tlie employee is one of law for the court, but where there is doubt as to 
the facts or as to the inferences to be drawn from t l i~m,  it becomes a 
question for the jury. To preclude a recovcry on that ground it must 
appear that the employee knew and appreciated, or should hare known 
and appreciated the danger to which he was esposcd, and in case of 
doubt, that is for the jury. . . . The 11nrden of proof as to the as- 
sumption of riik is upon tlie defendant; and nhere thew is any doubt as 
to the facts, or inference to be drawn from them, thc question is for 
the jury." 

I n  the case of l l a t ) ~ i l t o ~ ~  11. 12. E., supra ,  ccrtiornri tl(.nicd, 254 U.  S., 
636, the court, recognizii~g departure from tlic usual lnactice as a basi, 
of liability, said, at p. 554: "There v a s  c~ id tncc  to the cffect that thc 
Southern, earlier than was customary, went on thc 'cschange track' to 
get a car which, in the exercise of due care, it knew cr ought to hart 
known was being repaired, and in making tlie repair plaintiff would of 
necessity be under the car;  it gave no warning before picking up thc 
crippled car by ringing a bell or sounding n whistle; it coupled with 
unusual and unnecessary force; i t  did n o t ,  ns was f h e  ctistowz, s top the  
train before coupl ing,  and a member of tlic crew get oil the ground and 
look around and see if the car was ready to be moved; it had no right 
under the Safety Appliance Act to handle a crippled car." (Italics 
ours.) 

The charge of the court below on assumption of risk has abundant 
authorities to support it. For example, the following portions of the 
charge arc supported almost word for word in  the eases: ('-lssumptioli 
of risk is founded upon kno~vledge of the employee, either actual or con- 
structive, of the risks and hazards to be encountered in the performance 
of his duties and his consent to take the chance of injury therefrom. I t  
is based upon the contract of employment and is distinguished from 
contributory negligence, which is solely a matter of conduct." See 
H o r t o n  v. R. R., 175 IT. C., at  p. 475, quoting from Lnl~ntt, Master and 
Servant, sew. 305, 306. "Under the law the employee :mumes the risk 
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normally incident to the occupation in which he voluntarily engages, 
except those which arc cstraordinary or which arc duc to the master's 
negligence." See P y a t t  1 , .  R. R., 190 R. C., a t  p. 404, and IIamilton a. 
IZ. R., suprn, a t  p. 561, both quoting from Richey, Fcderal Employers' 
Liability ,let (2nd Ed. ) ,  a t  11, 179. "Extraordina~y risks, and thosc 
which are duc to the negligcncc of the employer, are not assumecl by 
the employee until he is ma& aware of thcm, or until they becomc so 
apparent and obvious that  any person of ordinary carc and prudencc 
could not fail to observe them." Scc Mnz~lde/z a. Cltctir CO., 196 N. C.. 
nt pp. 124, 125;  Pya t t  v. R. R., supra, 405, 406. ('111 either case, or 
both, if he continues in the vo rk  witliout objection or protest, or with- 
out obtaining from the employer all assurance that  the danger will b~ 
lcmedied or rcniored, he is  clcemcd to h a ~ e  assumed them, a11d he take. 
the risk upon himself. I f  thc dangers incident to the employment be so 
imminent and so apparent that  no man of ordinary prudencc would con- 
tinue to rely upon such promises of the employer to remedy thcm uuder 
the circumstances, then lie is dccmed to have assumecl the risks evcn 
l~ending the performance of thc pronlise." See Seabonrtl u. Horton.  
~ t ~ p r a ,  239 1:. S.. at pp. ,Xi ,  6 0 ,  af i r in i lg  IIorfo~z 2'. ,qr(lbocird, suprn. 
160 N. C., 109. 

The judge's charge fairly a ~ d  adequately statcd the doctrine of as- 
.umption of risk as it has dcrelopcd to date since its first recognition in 
England in  1837 (Priestly I > .  E'ozcler, 3 M. & W., I ) ,  its transfer to 
.\merica prior to the W a r  Rctween tllc States ( in  1841-Xurray a. 
12. R., 22 S. C., 385, in 1843-E'nr~~~ell I * .  R. R., 45 Ifass., 40, citing both 
the Priestly and the ilfurray cnscs), and its definite acceptance in North 
Carolina by the turn  of the century (Turner  v. h m b c r  C'o., 119 N. C.. 
a t  pp. 398, 399; Smith v. n. R., 129 K. C., at p. 177). At  first the doc- 
trine was, a t  times, confused with the doctrine of contributory negli- 
qrnce (Rittenhozcse a. R. R., 120 N. C., 544), but having drawn the line 
between the two doctrines in Thomas v. R .  R., 129 N. C., 392, this Court 
Inked in  the doctrine and indicated its general limits in Hicks v. Mfg .  
Co., 138 N. C., a t  p. 327, where the Pennsylvania interpretation of the 
doctrine was accepted as stated in Patterson v. Pittsburgh, 76 P a .  St.,  
,3SB. The  doctrine reached the full  flower of growth with the first of 
the two Horfon cases, supra, i n  the decision of this Court (169 N. C.. 
log) ,  and those of the United States Supreme Court (233 U. S., 492, and 
239 U. S., 695). More recent cases have amplified the definitions and 
corollaries of the doctrine and traced in many of the refinements of the 
tloctrine. Among the leading cases on the subject in this jurisdiction 
i n  more recent years a re :  Pyatt 's case, supra; Hamilton's case, supra 
(284 U. S., 636), certiorn~.i to  U. S .  Supreme Court denied, and Hub- 
hord v. R. R.. 203 N. C., 675. 



'l'li(> Fctlcral Elnl,lojc~l.b' Li:lbllitY Ah.t, Ilcting :I 1111111:111e and remedial 
\t:ltute, sliould 1w liherall? c o l r ~ t ~ w d .  The' :t+\umptiol of risk a i  a dc- 
fcl lv to the rclczo\ c r , ~  of tlurt~:~pc~. 11ad its o r l g i ~ ~  ~ I I  jndic.i:~l tlccisions : L J L ~ I  
~II :II .  ho p r o 1 ) ( ~ 1 , ~  rlil-ifictl n i  jntlcc-lniitlc 1i1v . ('onpre,': 21nd Icgi>lati\ c, 
bodicq, from time to tinic. h a w  cwtlca~orctl to r e l i c~~v  cnrplogecs w110 
hare quffer(~1 illjwics f i ~ n  this defense. The trend of legislative action 
:rud judicial dec*iiiolrs ill m o d ~ ~ n  timc-. c w ~ p t  ill yare c8asc,-. i i  that thi. 
tlcfensc norl,:, illjuktit-e to enl1)1oj(~~s. 

"If the (1:111gew i ~ ~ c ' i ( l ~ n t  to tlle c~rnplo,nrlc.l~t I N >  w 11nn1i11c.11r :1nt1 w 
. ~ p p : ~ ~ ~ n t  that  no man of o i d i i r : i ~ ~  l)ruelcnrc noulel c~oiitiiruc to rchly u p i ~  
*ucll proulisci of the chnlplojc~r to rcw~cclj tllcnz untlw the c~ircun~starice- 
then Ile is deemed to lia\ c a\*umed the ri&. e\-c11 l ) c~ ic \~ng  the, ~ r r f o l - ~ r ~ -  
, ~ n c e  of the lxwmiic." ,+ '~uh0(7 td  1 % .  l l o t  i011, t u p t ~ i .  

It \la.;: for the j u r ~  to wg ,  1111(1er t 1 1 ~  far t i  and cil,cwn~itit~lc.c. of thl- 
c.:iqe. I\ llctlicr l~laintiff :~~sunrctl  the. risk. I'lailitiff 11 :I. b o u ~ t l  to c s  
 mint. the nlarkerq, etc., and go to thc rear of the car to we that the, 
ligllts x w c  properly hur~rinp.  in ncrol-el:~~~c.e v i th  the lulcs. The  placvl 
to do this wnq made d:rngcrons by the c:lrs, contrary to qnstc~ln, stopping 
 IT the t res t lc -~~nkno~\n  to plaintiff. 'I'lle~,e x a s  notliiiig to warn him 
in t h  performnnce of a poq i t i~e  duty. Yo gu:irds, nc, ligliti, no plat- 
form to walk on to wacli tl~c> rear of the tvain to i r r  tltc t:iil light*. 
nothing to put him on notice. Tlli- is plaiutitf's icn : ~ n d  tlic jury ha. 
CO fo11ncl. 

Thc only c~xcrptiori and a + p m e n t  of c n o r  ~nntle by the t l r f edan t  t , ~  
the charge: "Now. gentlemen of the j w y .  if J-ou find from t h ~  cvidelic.i 
:lnd hg its greater weight, rementbcring the blirden is on the defendant. 
that the plaintiff knew and understood for n long p c r ~ o d  of time that 
t h i ~  bridge or platform constitutccl a dangerous situation, and he pasqetl 
o ~ c r  it a nun1her of times each mouth for a period of ycari, and that  lie, 
c.onti1111ed in the employment of the defendillit nllile fully aw:irc of t11i 
~I:ingerq, if you filld that  it nai: da~lgeroub, :1ntl that  he 2ontinued in the 
c~niplogment of the compmlr. doing the same class of nark, followine 
tliis same train or a eimil:~r train, stop1,ing a t  this qamc place, then hc 
I\ ould he chargeable with knonlctlgc, of courv ,  of thc dangers n hit.11 
lic hi~nself  testified existed. and under th(1 c~ i r cumi tan r r~  it would I I V  
your duty to fintl as a fact that I I P  did aiiume the risk of his enrploymeirt 
:11itl answer tliis issue 'Yci';  if you fintl h r  t l ~ c  greater n riglit of the r l  I -  

tlence." This esception nnd assignment of error c a n n ~ t  be ~ustainetl 
' r a l t i ~ ~ g  this n i t h  the prior p r t i  of tlrr rlrarqe, \ \ c  c~aniiot Iiold it ~ , I I  

t7rr0r. 
This case is distinguisli:~ble from C . tk 0. I??/. C'o. 1.. L\T~lccr pa, 2~ 

IT. S., 102, 74 1,. Ed., 207: l?. & 0.  R. I?. I , ,  I?,.,,,, 2 %  T i .  s .  272-27s, 
76 T,. Ed.. 2 1 2 :  llo/cscll I .  K .  R., 21 1 S. ('. "R; 
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W e  th ink  this case s imilar  ill nlaiiy respects to  I n p  v. I?. R., 192 
N. C., 522, where the  authorities a r c  ful ly  set for th.  Certiorari denied 
by the  Supreme Conr t  of tlic United States, 273 U. S., 753. 

T h e  charge of t h e  court  below defined negligence, l ~ r o x i m a t e  cause, 
:~ssumption of r i sk ;  properly placed the burden of proof and  applied 
the l a w  applicable t o  t h e  facts.  K o  esceptioll v a s  taken t o  a n y  p a r t  of 
the charge escept tliat above set fo r th .  T h e  concluding p a r t  of thc 
caharge cannot  be bet tered:  L'LZbout the  best guide tliat I have ever known 
for  the  governme~i t  of a j u r y  or  a judge, o r  anybody else i n  passing 
upon questions which arise between individuals, o r  bet~veen corporat io~is  
and  individuals, a n d  which I will give to  you a s  m y  par t ing  illjunctioii 
i s :  'Ye shal l  d o  n o  unrighteousness i n  judgment;  thou shall not rc- 
spect the  person of the  poor, nor  honour tlic person of the  nl ighty:  but 
i n  righteousness shal t  thou judge t h y  n c i g h l o ~ ~ ~ . '  (Lev. 19 : I s ) . "  

F o r  the  reasoll given we f i ~ d  
No error. 

DALLAS C. KIRBY v. ROBERT R. REYNOLDS, WESLEY E. MaoDOXALD, 
A N D  T H E  HOME OWNERS' LOAX CORPORATION. 

(Filed 3 Sovemher, 1937. ) 

1.  Pleadings 8 I+ 
Upon a demurrer to the complaint on the ground that i t  fails to state 

a cause of action, C. S., 511 ( 6 ) ,  the pleading will be liberally construed 
in favor of the pleader with a view to substantial justice between the 
parties, C. S., 533, and the clemurrer mill not be sustained unless the com- 
plaint is wholly insufficient. 

2. Conspiracy § 2--Complaint mus t  s ta te  facts f rom which agreement may 
be  inferred and  stipulate specific unlawful acts agreed upon. 

Since the elements of a conspiracy are  an agreement to do an unlawful 
act or an agreement to accomplish a lawful end by unlawful means, a 
complaint does not state a civil action for conspiracy unless the acts 
which it  alleges defendants agreed to do are  unlawful, since an agreement 
to do a lawful act is not actionable, and mere allegation of an agreement 
withont facts from which such agreement may be inferred, or mere allega- 
tion that the agreement mas malicious nnd unlawful without stipulation 
of specific unlawful acts, is  insufficient. 

3. Master and  Servant 7d-Employee a t  will may not maintain action 
against third person for  procuring employer t o  demand resignation. 

An employee may maintain an action against a third person for wrong- 
fully causing the employee's discharge, bu t  where the employee has no 
term of ofice, but may be discharged a t  will, and voluntarily resigns under 
threat that if he fails to resign he will be discharged, lie has no right of 
action against the third person for procuring his employer to demand his 
resignation, since such resignation is not under duress in law, the em- 
ployer haring the right to discharge him a t  will. 



4. Co11spirnc.y 3 2-Colnplaint held insufl ic ic~~t  t o  statc cause of action for 
conspiracy between defendants t o  obtain discharge of plaintiff. 

The complaint alleged in substance that plaintiff and the secretary (IL' 

:L United Stntrs Senator had an argument wsnlting in bad feeling betwew 
them, that  1)laintid had a position with it gorernmcntal agency, that 
iipplicatioli of a third person for n loan hat1 I ) c w i  rrfusctl, and thnt plai~i- 
tiff wrote a letter to tli? Sellator snggesting that he take the matter u]) 
with a member of the rcriew committc.e of the gorcrnmcnt;tl agency. 
that the govcrnmel~tal ngency obtained the letter, and a!; :I result thereof 
demanded plaintiW's resignation, stating thnt if the resignation nns not 
forthcoming, p1:~intiff nould be clischarged. I I t l d :  'J'hc colul~laint fails 
to allege facts tending to show, tlirect!~ or circnmstnntially, :1 co11- 
spirncy or agreement betwoen the Senator :1nd his wcretni-y to pro- 
cure plaintib's discharge, and fails to allege facts snflicicnt to constitut ta 

duress in the procuremcnt of his rcsignatiou. and dcfentl:lntsl dcmurrcr ( 1 1  

the complaint for failure to statc n cansch of nctiol~ for wrongful toll- 

spiracy between the Senator and his sc3crcXt:\ry to 11rocw1~ pl:~inti!Ya tiis- 
charge should h a r e  been sustained. 

3. Duress. 
~2 threat to do what one has a legal right to do canuot ~:onstitutc durehs. 

6. Pleadings § 20. 

.\ demurrer admits facts properly allegetl, but not concllisions of 1;1w. 

A 1 ~ ~ ~ ~ ~ ~  by defendants f r o m  .Ilk?!/, J . ,  a t  &,Y T c ~ m ,  19::i', fronr 
I )AVIE.  Rerersed. 

T h i s  is  a n  action brought 1)y plaintiff against defcnt1a11t.j for  (WII -  
.;pirac~?, alleging damage. 

T h e  complaint  alleges, i n  substance, tha t  the defeiitlaut Eober t  R 
IZcynolds i s  a resident of N o r t h  Carol ina and  clected junior  Senator  
f r o m  the S t a t e  of N o r t h  Carol ina to  the  United S ta tes  Senate. T h a t  
the defendant  Wesley E. r\IacDonald claims to be a resiclent and  c i t i m ~  
of N o r t h  Carolina, but i11 fact  is  a resident and  citizen of the  S ta te  of 
Virginia .  T h a t  the  H o m e  Owners' Loan Corporat ion i s  a corporation 
csis t ing under  a n d  by  vir tue of the  l a w  of the  United ,States, with it ,  
pr incipal  office i n  Washington, D .  C. T h a t .  i t  main ta ins  s tate  and  
lygionnl offices i n  the  states of the Union. T h a t  T. C. Aberna thy  is thv 
manager i n  X o r t h  Carolina, with officcs i n  Greensboro, N. C. T h a t  
plaintiff, while i n  the  offices of Robert  R. Itcynolds, ta lking t o  a p a r t ) ,  
was asked by the  p a r t y  n-here MncDonald was froni.  P'laintiff replied 
t h a t  NacDonald  mas f r o m  Virginia .  Short ly  a f t e r w a d s  N a c D o n a l ~ l  
c d l e d  plaintiff in to  n p r i r a t e  office a n d  relnarlred to  plaintiff t h a t  hc 
l ad  almost gotten h i m  into trouble. T h a t  plaintiff espressed surpriscb 
and begged t o  bc irifornlcd as  to  t h e  circumstances. h'[acDonald told 
h im t h a t  hc had  ore rhcard  t h e  conrersation. Plaintiff told MacDonalcl 
that  he  was of thc  opinion and  lvas informed tha t  he Iraq a resident allti 
taitizcn of Virginin,  but  if m i ~ i n f o r n m l  he would gladly co lwct  h i s  statc- 
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ment. MacDonald stated to plaintiff while he mas born and reared in 
Virginia, that  on his vacation he had acquired real estate and proposed 
to build a summer hornc, and that  he had registered as a voter and from 
then on lie proposed to hold himself out as a citizen and resident of 
Sort11 Carolina. T o  this method of acquiring citizenship and the privi- 
lege of voting ill North Carolina, plaintiff warned MacDonald against. 
and called his attention to the laws of North Carolina ~wpi r ing .  bono 
f i d e  rcsidencc of one year beforc being eligible to vote. Attention was 
c-allcd to thc criticism directed toward Senator Robert R. Reynolds for 
appointing as his secretary a nonresidcnt, also the probable political 
reaction to Reynolds should his political c n ~ m i e s  desirc to make capital 
of the illegal registration of his secretary as a ~ o t e r ,  and the possible 
rriminal prosecution against MacDonald for nlaking R false oath to hi5 
actually being a bonn fide resident and his citizenship. TVhereupon. 
XacDonald contended that  his ownership of real estate i11 North Caro- 
l ina gave him a right to votc and his registration was legal. That  f o ~  
I L O  reason other than the fact that  plaintiff refused to condone, agree 
and to so state that  MacDonald was a rcsident and citizcn of Nortll 
Carolina, MacDonald, from time to time n f t ~ r  thc coevcrs:~tion beforc 
mentioned, changed his whole attitude towards plaintiff and in d i r r rs  
ways and means showed resmtment of plaintiff's presence in or about 
the office of Senator Reynolds. 

On  20 February, 1034, without notice, reasoll or  cause, and without 
ally explanation to plaintiff, the locks on the doors of the ofice, which 
plaintiff had a t  all times since his stay in Washington had keys, were 
changed. That  in September, 1934, plaintiff was introduced by Johll 
H. Cathey, of Ashcville, N. C., to onc Harvey L. Jones, assistant to t l ~ r  
general counsel of the Home Owners' Loan Corporation, and as a result 
plaintiff obtained n position with the corporation as traveling attorney. 
at  a salary of $3,600 a year. While working for said corporation, in 
October, 1934, a lady from Winston-Salem, N. C., came to Washington 
to see if she could obtain a loan, was refused because of certain legal 
complications, and being nuable to  sufficiently explain the legal ques- 
tions herself she wired her attorney, William Porter, a t  Winston-Salem 
to come to  Washington. That  plaintiff, after talking to Porter, also 
spoke to John  11. Cathey, now assistant regional counsel for the Home 
Owners' Loan Corporation in Omaha, Neb., and one H a r r y  1,. Smith. 
]low assista~lt regional counsel in Baltimore, Md. Both agreed with 
lblaintiff that  the loan was eligible aild should be made. Plaintiff sug- 
p s t e d  to tllr attorney that  he see Senator Robert R. Reynolds and ask 
him to take the matter u p  with the Loail Review Committee in Wash- 
ington, to the cnd that the loan be sent to Washington for review by 
raid comrnittrc. That  Vi l l iam Por t r r  went to the officc of Robert R. 



274 I N  T H E  S U P R E M E  COURT.  [212 

Reynolds to secure his help and assistance, and shortly thereafter re- 
turned and said tha t  Reynolds n-as out of tlie city :md would not be 
hack for a t  least a week. 011 learning that  Senator I l e p o l d s  had re- 
turned, plaintiff called him orer the telephone and adiised him of the 
matter and suggested to R e p o l d s  that  the matter bc takcn up with 
\\':illace Walker, a member of thc review committee, that possibly he 
( .odd help the party save her lioii~e by obtaining a loan. Tha t  Reynolds 
asked plaintiff to write liim a letter about it and he would take the mat-  
ter up as suggested. Tha t  somc time thereafter plaintiff liad a letter 
from William Porter  asking what, if anrthirig, R e p o l d s  had done. 
cdl ing  attention to the fact that  his  client was about to be ejected from 
hcr home. Tlie letter reachetl plaintiff while 011 duty for tlic corporation 
in Charleston, West T7irginia, and he forxarded the lettcr to Reynolds. 
.I few days thereafter he received a letter from Reynolds stating that  
liis secretary, AlacDonald, had talien the matter up with a Mr. Penni- 
man. Tha t  the day following the forwarding of the letter to Reynolds, 
n i t h  reference to MacDonald's action in writing Pennilnan, l ~ e  (plain- 
tiff) was called over the telepliolie by MacDonald and was threatened 
with serious results, both phy,ical and otherwise. The >a-iourness and 
the means of ~~unishiiiciit nerc  to bc determined upon oil the return of 
Reynolds froin a hospital in Baltimore. Soon thereafter plaintiff was 
ordered to duty in Cliarleston, West Virginia, for :t few days and re- 
turned to Washington on 20 December, 1934. That  on tlie morniiig of 
d l  December, 1934, by memorandum, he was ordered to report to W. T.  
Stockton, nsiistaut general counsel for the Home O w ~ e r s '  Loan Cor- 
poration, a t  2 o'clock p. m. That  plaintiff went a t  the tiine and place 
mcntioiied, a i d  up011 nrriral  tliere met, along witli Stocktoil, Col. 
I l a r l ey  L. Jones, assistant general counsel of the Home Owners' Loan 
( 'orporatio~r, Mrs. Hornre Ruqsell, Wallace. MTalker, a member of the 
Loan Rexiew Committee, and the party that he had suggested that  Rey- 
nolds contact in the interest of the loan, and John  W. (,Xldress, assist- 
au t  to the cll:\irman of the board of the Home Ox-nerb.' Loan Corpor- 
ation. Tliereupon, Stockton stated to plaintiff tliat 1 e had evidence 
tliat t e ~ ~ d c t i  to shorn that  he had suggested to  a meinbel- of Congres. 
Iiou lie might bring pressure to bear on a member of he corporatioi~, 
~neanirig, as hc understood, Wallace Walker. 3Ie stated to Stockton that  
lie supposed he had reference to the letter which he had In hand and the 
letter he liad written to Senator Reynolds, which Stockton said was 
corred.  H e  stated to Stockton that  he had written the letter, but de- 
nied having any intention of making any suggestion as he referred to 
or tllat the letter was susceptible of any such coiistruction. "8. But  
this plaintiff further avers :nd alleges that  prior to the time of the 
inceting a11o\c rrxferrcd to in the office of V. T .  Stocktoil tliat the de- 
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fendantu Robert R. Keynolds and Wesley E. MacDonald had wantonly. 
~\i l l ful ly,  nlalicioualp and uula~vfullp conqpirctl, combincd, confederated 
.ind agreed, for  the p u r p o v  of in j l~r ing  this plaintiff, a n d  which tll(1 
illjure him to lli. great damage, to corruptly, nantonly, ~\i l l ful ly.  ]]la- 
l ic iou~lg  and n ~ ~ l a ~ \ f u l l y  1 1 s ~  the inflnencc and p rc~ t igc  of his office :I* 

Irnitcd States Scnator to persuade certain officials of the Home O\\llel'\' 
Loan Corporation, to 11-it : John  11. Faliep, c.hairman of tllc hoard abm 
nientioncrl, and his assictal~t. Jolln ITT. Cl~iltlwis, without c n n v  and in 
total disregard of this l)lai~~tiff 'c: riglit. or thc. cffcct on llis character 
2nd profe~bion:~l  ~.cput"tion, to h a ~ e  or caused to l i a ~ e  tliis plaintiff 
disehnl-get1 from his position with said dcfenda~lt lTomc O~vners' Lonn 
( 'orpration;  that  the mid John  H. Fahcy a11d thc wid John  TV. Chil- 
(lress, :is officers and c m p l o y w  of the I I o n ~ c  Owner.' Loau Oorporatioll. 
yielded to the wanton, n illfnl, maliciou., auil unla~~7fnl  coml)ine, con- 
bpirac'y, colif~derntion and iipreement to influencc and pcr,iuarle them. 
:und entering into said  vant ton, willful, m:llicious, and unln~vful  com- 
bine, conspiracy, confederation and agrecnwnt with tlle said defendant. 
Robert R. Reynolds and TVeslcy E. 3TneJ>onald, a t  their solicitation 
and persuasion, and for the purpose of injuring tliii phintiff ,  ns abovr 
stated, did vantonly, willfully, maliciously. nntl u ~ l l : ~ \ \ f i ~ l l y  h a w  oi 
conu.e to h a ~ c  tliis plaintiff tli~chargrd fixom hi. po~ i t ion  R S  nhow statccl. 
and to his grrat  damage. 

"9. That  notwi ths tnncig  the fact that tlii, plaintiff was able to do, 
,111d \ \as doing. as he is illforined, ad\iscd and belicws, the xorlr for 
~ l i i c h  lie n n f  clnployerl 1 y  the defentlant lrolne On-ners' Loan Cnr- 
l,oration, a ~ l d  notwithstn~dingg the fact that his recold n-as good a1111 
that lie was rendt~*ing satisfactorg qer~icc  in his position as a rnclnbel 
of the legal tliriqioli of thc Hoiuc Owners' LORII Corpol'ation, whir11 
*;lid record ant1 satisfactory s e n  i c ~  \yay as 11c is iriformed and belieyes. 
rnmtioned and certified to in liis 11~1ialf by liis qnperiors in the legal 
clix ision, this plaintiff avers 2nd nllepc. that, yielding to thr' i~ifluencr 
:ind persnasion a d  thereby entering iuto same with the defendant* 
Rohert R. Reynolds a11d TVcsley E. ?IInc~Donald, i n  fur thermcc of their 
vanton,  willful, malicious a11d uulnuful  combine, conspiracy, confeder- 
 tion on and agreement to injurc this plaintiff as a b o ~ e  .tatetl, the said 
,To1111 11. Fahey and John TT. Childress, ns officeri ant1 ngcnts of tlic 
cicfondar~t Home On 11crs' Loan Corporation, and wliilr~ ;lrting as  officer^ 
: ~ n d  agents of said defendant corporation, did force this plaintiff, againkt 
hi. xi11 and under threats to diwharge upon his failure to do so, t o  
rcqign his position a9 trareling attorney, as :iforewid. and thereby dr- 
]wire him of his position and its attendant salary, thereby dmying him 
the right to earn a lireliliood and to support and maintain his family 
:is in law and in right 1 1 ~  w:iq under ohligation to do and to his great 
tIallla@ 
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"10. That  a t  the conclusion of the meeting in the oflice of W. T .  
Stockton, as above mentioned, this plaintiff was instructecl to report 
to Col. Harvey I,. Jones within one hour ;  that  the plaintiff did report 
to the said I-Iarvey L. Jones as instructed to do so, and mis told by the 
<:lid IIarvey 1,. Jones to  come back the following morning; that  upon 
reporting the following morning, as he had been instriwted, this plain- 
t i ff  \\as informed by the said Harvey L. Jones that  due to the plaintiff's 
good record as a member of the legal division that  it liad been decided 
to permit this plaintiff to resign, hut that  upon his failure to resign 
plaintiff would be discharged. That  thercwpon this 1 laintiff tendered 
his resignation, effectire 31  December, 1934. 

"11. That  this plaintiff mas forced to resign or tak2 the alternative 
of being discharged as hereinbefore allegetl, not because of any wrong 
lie had done or any act of his toward any person or official of the de- 
fendant Honlc Owners' Loan Corporation, but solely because of the 
wanton, willful, inalicious, a i d  unlanful  conduct of the defendants 
Robert R. Reynolds and Wesley E. RIacDonald, and the corrupt and 
unlawful use of his  office as United States Senator in inducing and 
persuading the officers and agents of the said Horn,. Owners' Loan 
Corporation to have this plaintiff dismiesecl a i d  expelled frum his posi- 
tion as aforesaid; tha t  this plaintiff had made a good record with said 
defendant corporation and ~ m s  well liked by his superiors in the legal 
division as  we11 as other members of the same. Tha t  after this plain- 
tiff's connection with the said Home Owners' Loan Corporation had 
terminated, as above mentioned, he applied for a position k t h  the liti- 
qation division of the National  Recovery A\drninistr:ition. Tha t  in 
filing his application he gave as reference of his ability as  an  attorney 
his former superiors i n  the Home Owners' Loan Corporation. 

"Tliat this plaintiff was appointed a number of the legal division of 
the Home Owners' Loan Corporation on 1 4  September, 1934, a t  a ealary 
of $3,600 per Fear and expenses while av-ay from tht: city of Wash- 
ington and on duty for said corporation; that, as  llereiubefore alleged. 
this plaintiff llacl a good record as a n  attorney, with good chances of 
promotion and increase of salary, and this plaintiff arers and alleges 
that  had i t  not been for the wanton, willful, m a l i c i o ~ ~ ,  and unlawful 
conduct of the defendants, as hereinbefore alleged, he would have held 
his position for a t  least two years and perhaps longer. Tha t  after his 
connection with said Home Owners' Loan Corporation, as  above set 
forth, this plaintiff, as he was in  law and equity compclled to do, used 
:ill reasonable efforts to secure other employment; tha t  after the termi- 
lintion of his services with the Home Owners' Loan Corporation on 
31 December, 1934, he secured, as hereinbefore alleged, a position with 
the litigation division of the National Revorery Administration on 8 
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February, 1933, a t  a salary of $3,600 a year and expenses; that  shortly 
thereafter, to wit, llc was transferred and assigned to the regional 
office of tlie National Recoverp Administration a t  Atlanta, Ga.: that  on 
10 June, 1935, after the i~ivnlidation of the National Recovery Act by 
the Suprrmc Court, lie rcturucd to Washington and, because the reasoll 
for his employnleut had ceased, his connection with the Xational Re- 
covery .idministration terminated on 1 5  Julx,  1935. That  thereafter 
for several months he used el-cry possible means to secure further em- 
~ ~ l o y m e n t  but was unable to  do so. That  by reason of the  a an toll. 
~villful, malicious, and unlanful  combine, conqpiracy, confederation and 
agreement of tlie defendants, hereillbefore set forth, thiq plaintiff haq 
becn damaged by loss of salary in  the sun1 of $6,653.35. Tliat the act* 
and conduct of the defendants, as hereinbefore alleged, were wanton. 
willful, malicious and unlawful, without justification in law or in fact:  
that they were done for thr  purpose of injuring this plaintiff, and mliicli 
did injure him as aforesaid; that  the defcntlants Robert R. Reynold* 
and Wesley E. XacDonald are insolvent and ally m o n e t a q  judglllelit 
:gainst  them by way of punitive damages would be wortliless and of no 
nccount. Wherefore, this plaintiff prays jndgment sgai l~s t  the defend- 
ants i n  the sum of $6,633.39; for cost, and for such other and fur the^ 
relief as he may be entitled. That  as to the defendants Robert R.  Re-- 
nolds and Wesley E. NaeDonald, this plaintiff prn-i judgment as ill 
::rrest and bail for any and all amounts found to be due him, for ill 
that, as hereinbefore alleged, tlie acts of the defe~ltlaiitr n-err  vant ton. 
willful, malicious, and unlawful." 

The defendants entered a clemurrcr as follows: "The defendants 
Robert R. Reynolds and Wesley E. MacDonald demur to the plaintiff's 
complaint filed in  this action on 31 December, 1936, and a3 ground. 
for their demurrer they say:  (1)  That  the complaint does not stat? 
n cause of action because the plaintiff alleges i n  the complaint that he 
resigned his position with the Home Owners' Loan Corporation, effec- 
tive 31 December, 1934, and in that  the complaint does not allege that  
the plaintiff mas discharged by the Home Onmers' Loan Corporation, 
his employer. ( 2 )  Tha t  the complaint does not state a cause of actio~t 
tmause  nowhere in  the complaint is it  alleged tha t  the plaintiff mai 
appointed for  any particular period of time, that  he had any tenure 
of office whatever, or that  lie held his office other than  a t  the will of thr  
proper officers of the Home Owners' Loau Corporation. (3 )  Tha t  the 
complaint does not state a cause of action because that  plaintiff alleges 
in  the complaint that, while holding the position of attorney with the 
Home Owners' Loan Corporation, he wrote a letter to a member of tllc 
United States Senate to secure his help and assistance, and to get the 
United States Senator to take up with a menlber of the Loan Review 



Conlmittee the matter of inaking a loan to an  applicant whose loan 
tiad heen denied in the regular course of hii4ncqs by the corpor a t '  1 0 ~ 1 ,  

thereby shoning t h t  tlie plaintiff ga le  thc offificers of the ITome Own- 
ers' Loan Corporati011 a(1equate rcaions for rcquritilig; hi5 resignation 
\Vlier~forc, the defcntlants pray that  this ac*tioii be divnisscd, and that 
thc defenrlantq go ~vi t l~oi i t  (lap and ~ - c c o r c ~ .  tlicir costs of tllc plaintiff " 

The judgmellt in the court bclon. is as f o 1 1 0 ~ ~  : "Thiq cauw rominc 
on for llcarilig lwfore the untlcrsigncd j i i t l~c  plvit l ing .it the May Tcrrn 
of the Superior Court of D:xrie C'oimty, upon tlic cwmplnint of tht. 
plaintiff and the n-rittcn tlc~nul-rcr nut1 the denn~r rc~r  o r c  I P I ) ? L R  fi1c:l 
thereto. Tl'hercupon, aftcr hrnring the oral a ~ p m c r ~ t q  of counsel, i t  
\[:IS :~grced that  the court might take vitli him the record in the cauw 
and  detcrminc and decide the case out-idc of Dar ie  Connty or outside 
of the Serenteci~tli Judicial District. I t  iz iiow, therefore, up011 a care- 
fill consideration of the record, the oral argumciitq. and the hriefs f i h l  
hy the parties plaintiff and defendants, considered a r d  adjudged that 
tlw written demurrer and the demurrer o r ?  ~ ( ' I I I ~ B  11e and tlley are nov 
overruled and d i~al lo~ved.  Done a t  Chnmlwrs in JVilkcsboro. TVilke* 
( 'oi i l~tp,  Sort11 Carolina, as of tllc Mav Term. 1937. csf t11c Superio~.  
('ourt of Tk1~ ic Colint ,~.  Thi5 10 . J I I I I ~ .  1937. 

FEI,IT. E. , ~ L E Y ,  

, 7 1 1 d q ~  l ' w s i d ~ n ~ . ' '  

'l'lie clefeilcl;rnt\ cxcqtet l  auil : I + ~ ~ I I ( Y I  cJri~or to t l ~ r  j u ~ l g m c ~ ~ t  as signet1 
:1iit1 owrriiling tlie ( l e n ~ i ~ r r ~ ~ *  of ,l~fe11(1:111t1. nnd a l )pc~~lc t l  to the 811- 

llrenic Court. 
TII the Siipremc Co11i.t t 1 1 ~  folloning t lmi i~r i~er  o w  f , :nuc  to tlie c o n -  

plaint v-as filed : "Upon thr  c:ill of tllc caw for nrgument 11po11 the writ- 
tell demurrer, the tlcfcntla~ltq dcmiil* orc i c n ~ t c ,  upon the ar1tlition;il 
ground: That  the comp1:iint docs not itate :I cause of action, in that 
the coininur~ic~;~tioi  v l~ ic l i  folmr ill(, h a q i ~  of t l ~ e  alleged cause of actio11 
\ i n s  pririlegcd as a matter of Ian-, nntl 011 tlic further ground thnt thc 
.ubstantinl facts properly alleged in the conlplaint do not constitut; :: 
( ' R I I ~ C  of action." 

"LTow come the c lef~~idi~i i t s ,  all11 i l l  addition to t l ~ c  grounds for dv 
1tlurrc.r appearing in thc  word they d c ~ n u r  orr  f e n u u  011 the follotrir~p 
groundq, and s:13. that  t l ~ c  courts of tllc Stat(, of Sort11 Carolina do not 
lmre ,jurisdiction of this action for the reaion that  it appears from thv 
complaint that  tlre dcfcndant Robert R. Xcpnoldq is an officer of thp 
Unitrd States, to n i t ,  :I mernher of the Sen:~te of the United Statcq, and 
thnt the defencla~~t TVeslq F,. hfacnonnld i i  an offic~r or employee of 
the United States, to wit, wcretary to the drfendant Robert Ii. Reynold* 
a s  n men~ber  of thc Senntc of the Unitcd S t a t ~ e . ;  n~ id  ful.thrr. that f l i t  
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alleged acts of the defendants complained of were done in connection 
with, o r  i n  the discharge of, the duties of the defendants i n  their rch- 
.pective offices. Wherefore, the defendants pray that the action be di\- 
missed for the additional reasons herein stated." 

Grant  & G r u n t  r r ~ i i l  Powell TI'. Glidewcll  for plainti#.  
R o b i ~ i s o n ,  P r u e l t e  (8 Caztdlc., n t ~ d  l ' a r ~ i s h  LC. Den1 for tleft.ndnnfs. 

Cwnssor; ,  J. TjTe think tlie demurrer of defendants should have beell 
.ustained on the ground that  "the complaint docs not state facts suffi- 
cient to constitute a cause of action." S. C. Cock, 1935 (Nichie) ,  sec. 
511 ( 6 ) .  

C. S., 63,5 is  as follom : "In  the construction of a pleading for t h ~  
purpose of determining its effect its  allegation^ shall I I C  liberally toll- 

*trued with a view to sub~ tan t i a l  justice between the parties." 
I n  Blackmore  v. W i n d e r s ,  141 S. C., 212 (215-16), speaking to the 

Yubject we find: "The uniform rule prevaili~ig under our present sys- 
rem is  that, for the purpose of ascertaining the meaning and determin- 
ing the effect of a pleading. its allegations fhall be liberally construed, 
with a view to substantial justice betwee11 the parties. Rerisal, scc. 405 
(C. S., 335). This does not mean that a pleacling shall be construed to 
-ny what i t  does not, but that  if it can be seen from its general scope 
that  a party has a cause of a d o n  or dcfei~se, though imperfectly 
alleged, the fact  that  it l m  not beell stated wit11 technical accuracy or 
precision will not be so taken against hiin as to deprive him of it. Buie 
7). B r o w n ,  104 N .  C., 335. As  a corollary of this rnle, tllcrcforc, it  ma) 
be said that  a complaint cannot be overthrown by a demurrer unless it 
he wholly insufficient. I f  in any portion of it, or to any extent, i t  pre- 
bents facts sufficient to constitute a CRUSe of actioi~, or if facts sufficient 
for that  purpose can be fairly gathered from it,  the pleading will stand, 
11owever inartificially it may h a m  been drawn, or however uucertain. 
defective or redundant may be its statements, for, rontrary to the com- 
mon-law rule, every reasonable intendnient and presumption must be 
made in  favor of the pleader. I t  must be fatally defective before i t  mill 
be rejected as insufficient," citing numerous authorities. N. C. Prac.  8: 
l'roc. in Civil Cases (McIntosh), see. 413, p. 454; Fnirbnnks ,  Morse  cC 

Co. v. 2C!lurdoclc Co., 207 N. C., 3-1s (351). 
I n  X a n n i n g  v. R. R., 188 N. C., 6-18 (663), citing :I wealth of authori- 

ties, i t  is said:  "A demurrer is the f o r n ~ a l  mode of disputing the suffi- 
ciency in law of the pleading to \\liich i t  pertains. I t  admits only such 
averments as are  well pleaded and such inferelices as lnay be drawn 
therefrom, but i t  does not admit any legal inferences or conclusioiis of 
law that  may be alleged, We must therefore refer to the complaint in 



order to determilie the scope and pffcct of the defendants' admissions." 
Conrnd z.. Board  of E d u c u f i o ~ l ,  100 N. C., 350 (393) ; Z/i\fri2jnfinq Corij .  
P .  i l fuxwcl l ,  Cottzr. of Rcretluc., SOD N. C., 47 (4s ) .  

Tllc language in  I l a r l e y  tC. L u d  C'oi-11. L'. J f ~ ~ r r c c y  R u b b e r  Co., 31 
Fcd. (211d), 938 (034-j) ,  is pertinent to  the c-omplaint in tbir a r t ion .  
"hlucli, indeed, has bccn written about the at l~li is iblc I:ltitud(~ in pleati- 
ings souiiding in 'eon.;piracy.' Thcrc iq, Ilo\\c\ cr. iio more reason why 
:t pleatler in sucli actiolls shoulil not definitely commit h i m d f  to  tllc 
facts on which he mean.: to stand t l~nii  c l~ewl~e rc :  ii~dectl there is vastl) 
less. Tlie iiotion that  i t  is  enough lagucly to charge defendants witli 
'corlspiracy,' garnished nit l i  such adverbs as 'maliciously' and 'wrong- 
fully,' has done morc to b e ~ i t c h  tllc nhole subject than anything else 
Whether, if tlic plaintiff a t  bar is propcrly coufincd, ally snbstance mill 
not evaporate with the rlictoric, \ \ c  do  rot fiiid it necewu.y now t o  

decide." 
The complaint is botto~iicd on co~lspiracy, alleging damage. In 8. v. 

J f t r r f iu ,  191 N.  C., 404 (406), n e  find: (',I coiispiracy has bceii defined 
to he 'an eligagcnmlt between two or more individuals to do an  unlaw- 
ful net or to do n I a ~ i f u l  a d  in a11 ~ ~ i ~ l a u f u l  way.' S L'. I)crlton, 161 
S. C'., 204. .I c.oii.piracy 11as been furtlicr dcfiilcd ah :L 'twnibinatio~i 
among t u o  or more perboils to acconipli,ih, hy colictrted action, rill 

unlauful  purpoqe, or a ~ ~ u r p o s e  11ot ill itwlf udan.fid, by unlawful 
means. B u t  \~llctlicr i t  is  a \\rongful or illegal conspirac,y clepends not 
11pon the n m w  given by the pleader, )Jut up011 the quality of the act- 
charged to 11:lrc been committed. I f  t l l e~c  acts are not wrongful or 
illegal, no agrccnlent to coiniiiit then1 c :~n properly be 13alled an illegal 
:1nd wrongful conspiracy.' / l a l l o ~ f i t l c  1.. C'umminqs,  70 Atl., 548, . . . 
(11. 407). Ilo\\ e\ cr, the proof muit  bc ~ u f f i ~ i e n t  to create morc than ;I 

 usp pic ion. Testimony that rniwr no more than a suspivioti i:, not suffi- 
c8icnt to bc s ~ h i i ~ i t t ~ ~ l  to :I jur,v :rs r \  itlc~rcc of guilt. Perry 1 % .  Ins. Co.. 
187 S. C., 404. The  pr iwiplc  i i  thus stated in  l31.01~ L v. Xinaey, 81 
AT. C., 245 : 'Tile rule is nell  scttled that if there bc no evidelice, or if 
the el-idence be so slight as not rcaqo~~ably  to warrant  the infererlce of 
the favt ill issue or furnish morc than mnterials for a nierc conjecture, 
the court will not leave the issuc to be paswd on by the jury.' S u f f o n  1. 

X u d r c ,  47 X. C., 320; Liqlror C'o. r.  J o l i n s o ~ t ,  161 N .  ('., 7 7 ;  Scogro~st  \ 

1 ' .  I l ' i ~ d o t ~ ,  167 p\T. C., 207; S. I ? .  Ihrt/!jcts,  172  x. C., 582; 8. zf. l'rincc, 
IS2 N. C., 700." 

111 R. C. I,., Vol. IS, part see. 20, 1). 6S, is the followiug : "In a lcacl- 
ing Eiiglisll case i t  seems to have bccn taken for granted by all thv 
jndges, nffirln:~tivc and diqsei~ticnt, that  if the defcndmt  hai used ; I  

ineanr that  could be dcnominatcd unlawful ill order to bring about all 
c~inplo~cc'u tlist*l~:~i*ge 11c wo11li1 hc l i a h l ~ .  .\\ this represent< thc qenernl 
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doctrine i t  becomes necessary to consider what specific means or modes 
of interference with a man in his trade or calling can be said to be 
unlawful. The  most obriously unlawful of all means is of course rio- 
Icnce. As a general proposition any interferelm with the free cxercisc 
of another's trade or occ~~pa t ion  or means of livcliliood by preventing 
people by force, threats, or intimidation from trading ~vitli,  working 
for, or  continuing him in their r m p l o p e n t ,  is a n  actionable wrong." 

The long and verbose complaiiit of plaintiff iadulgrs in gel~eralitic. 
and conclusions: That  defendants had prior thereto conspired "to per- 
suade certain officials of the Home Owners' Loan Corporation" to cause 
plaintiff to be discharged, using "the influence and prestige of his office 
ns United States Senator" for such purpose. P a r .  9. ". . . That  yield- 
ing to  the influence and persuasion and thereby entering into same with 
the defendants Robert R. Rcynolds and Wesley E. RSacDonald, ill fur-  
therance of their wanton, willful, n~alicious, and unlawful combine, con- 
spiracy, confederation and agreement to injure this plaintiff, as aborc 
stated, the said John $1. Fahey and John  W. Childrcss, as officcrs and 
agents of the defenclant IIoinc Onncrs' Loan Corporation, and while 
acting as  officers and agents of said defendant corporation did forcc thi. 
plaintiff, against his will, a d  under threats of discharge upon his failure 
to do so, to resign his position an traveling attorney. . . ." Par .  1 2  : 
That  but for the conspiracy and resulting resignation plaintiff "~voultl 
have held his position for at least two years and perhaps longer." The 
complaint does not allegc any tenure of office whatever. Except for 
rrdundant u w  of the words 'Ln-rongfully, maliciousl~., wantonly, and 
unlawfully," the nearest to all allegation of fact as to tlefcndmlts ap- 
pears in parngrapl~  S :  ". . . that  the defendants . . . had con- 
-pired . . . to use tlic influence a ~ l d  prestige of his office as G. S 
Senator to pcrquade ccrtain officials of Home Owners' Loan Corpora- 
tion . . . to hare  this plaintiff discharged," and a3 a result thereof 
pjaintiff resigned a position to which Iir alleges no tenure of office and 
rio term of employment. 

The complaint sho~vs lack of d i sc re t io~~  011 plaintiff's par t  in writing 
:I letter to a TJnited States Scllntor attempting to get him to use the 
influence of his position to eauw tlic review con~nlittee of the Home 
Owners' Loan Corporation to make a loan which had been denied. This  
attempt to go over the heads of the executive officers of the Home Own- 
ers' Loan Corpoi*ation, the complaint ~+lC?arly shows, was the reason 
plaintiff's r c s ipa t ion  was demantlcd. The  letter is not set out ill the 
complaint, but it n-as the outcome of :in appeal by plaintiff himself to 
Senator Reyrloldq orer the tclepllone, who requested a lrttcr to him 
.tating the facts. This letter was turned over to the Rome Owners' 
Loan Corporation by Senator Reynolds to aid tlic plaiiitiff in getting 



the loan. I t  wac the indi\itlual a r t  of R ~ y n o l d i ,  no r.emhlance of ml: 
conspiracy v i t h  AIacDon~ld.  The Home O~nie r s '  I o n n  Corporatioll 
took offense a t  plaintiff's letter-lic~~ce tlic request for  hi5 rcsignittion. 

Tlle nliolc co~iiplaint indicates that  the contro\crsy was betweell 
~llai~lt iff  and Senator Rol~cr t  I: Reynolds' secretary, Wesley E. Mac.- 
Donaltl. and not n i t l i  Rcy~~o lds .  Plaintiif was not discharged, he re- 
.~gnctl. xo ~ io l cnce  or wc.11 a tlirent or  intimitlatiol~ which mas sufi-  
&nt in  Ian- to cl~onr that  the rciignation was not the voluntary act of 
plaiiltift'. I l e  ga l e  ns reference in  hi5 alq~lication for another positio~i 
his former ~UlWl ' i~r i  in the lSolnc Onners' Loan C'orporation. H e  
.t;~ycil 11 it11 the  go^ c rnmc~l t  until the Congressional Act (N. R. A,)  
1111dcr nliicli lic n a s  cniployed n a s  declared unconstitutional by the 
Suprernc Court of the United States. 

Tlie use in tlic complaint of the n o r &  "That the defendants Robert 
R. Reynolds and Wesley 15. AIacDonald had w a n t o n l ~ ,  willfully, mali- 
viously, a ~ i d  unlanfully conipircd, combil~etl. confederated, and agreed 
for the purl)ose of injuring tlic p1:rintiff and xhich  did injure him, to 
his great danlage," ctc., is n c*onclusiou of the pleader, and there are 
]rot .uficient f;~c.ts allegcd ill thr c~omplnint to sustai~l  tlie :illegation\ 
that  tlirre n as a ~oncpir: \ry hctn ccn Reyuolds and &lacDonald to  injure 
plaintiff, cauiilig damage. Tlie :illegations show a mere conjecture, sus- 
picion or gueq., which has no probative force. 

Wlierc t n o  dcfendaiiti ucrc  i~iclicted f o ~  co~ispiritcj-, the cbourt prop 
c.11,~ instructed that  the jury must find either both guilty or both not 
guilty. 8. v. Lewis, 185 N. C., 640. Conspiracy, not its execution, is 
tlic oflense. 8. I?. Lco, 203 N. C'., 13 ; rc>r/iornri  to I?. I$ .  Snpm.ie C w r t  
tlcniei-l, 287 r. S.. Gig, 77 L. Ed. ,  561. 

It Roc, I\ i t l~out  iq i11g that tlic c.oiupluint is \\holly insufficient tu 
sllow anything (lone by the Home Onncr i '  Loan Corpcratio~i to hold I T  

for (wn~piracv if it ,  being a gnwr~rmnrta l  agency, could he held on :I 

vonspiracy charge,. 
I t  has been frequently 11cld that a n  c m p l o ~  ce who r e s ~ g n i  has no ca11.c 

of action agailiqt liis employer f o ~  n ro~igful  disehargc.. Tlie plaintiff 
\\.as s u i  j ~ i r i f  and T o l u n t : r ~ ~ i l ~  rc-isiicd hi- position. The  allcgntions in 
the romplaint arc iiot snffiric~lt to c l i a~yc  duress. The  ronclusion of the 
pleader is not cuficieut. Tllc co~iiplai i~t  clearly indicate4 tha t  plaintiff 
m s  an ciuployee at I\ ill, I\ it11 tlic right of liis employer to discharge him 
a t  any time. I n  fact, lie allege., "This plaintiff was forced to resign 01 

take llic a l t e ~ x a t i r c  of being tliscliarged," etc. -4 threat to do what one 
has a legal right to do cannot coiistitute duress. 13  C. J., 399; Smith- 
I C I C X :  v. lb ' l~i f ley ,  152 N. C., 369; BujtX; 2,. Smifh,  193 N. C., 141; Ran- 
dolph v. Lewis, 196 N. C.. 51. 

The pleading alleges no tenure of office. I n  Richnrd,;on u. 12. R., 126  
'J'. C .  100 (101),  we find: "Tlrc clrqinccrs l i n ~ e  a rig ~t to quit when- 
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ever they get ready, and the company has a riglit to discharge any cngl- 
neer a t  any time without cause. But upon the plaintiff'q own 4 o n i n g ,  
his discharge n-as within the right of tlie tlcfel~dant, and not nro~lgful .  
m d  malice disconnected with the infringcment of a legal right cnur~ot bc 
the subject of an  action." I lo lder  u. X f g .  C'o., 13s N. C., 30% 

The Home Owners' Loan Corporation nay a gorcrnmental agellc: 
, ~ n d  Reynolds a United Statcs Senntor. Hon far  the conduct of Sellat01 
Reynolds \ \as privileged ~ \ c  are i ~ o t  called u l ~ o ~ i  to ~ 3 . .  I11 Spulcling u. 
Irilas, 1 6 1  U. S., 780, i t  n a s  11cld: "The head of an  csccutir-e dcpart- 
111ent cannot be held liable to n cl \ i l  snit for clamage, on account of 
official communications made by him pursuant to ml act of Congws, 
,md in re3pcct of matters n-itllin his nuthority, by 1-cason of any 1~cr~oll:ll 
or even maliciou5 mot iw that  mig l~ t  lrr allcgcd t o  Im\c  prompted hi\ 
~c t ion ."  

111 Se~c1 l l  Slmclcr m t l  Llbel (4th M), yet. 445, 1). 4 9 ,  it  is n r i t t e ~ l :  
.Criticism of the official conduct of n public officer is alnays a proper 
subject for  public diicusiion and i~~fo rma t ion ,  and ;I commul~icatior~ 
made in good fai th for the pur1)ow of iedl-e~sing some injury or to pr(>- 
xcnt or  punis11 a public abuse ii p r i ~  ilegcd, if :~ddrcsscd to a person 01 

hoard hal ing  an interest or duty in tlic matter, or jur id ic t ion  to c n t ~ v -  
rain the complaint or redrcss tlic g r i c ~ a i ~ c c .  Residents of a placc ma: 
petition the mayor and aldermen to re1 oke tlic license of a merchant, or 
may petition the board of cscisc l ~ r o t e s t i ~ ~ g  against the licensinq of a 
tavern, and their commmlications n i l l  be privileged. This pr i~ i lege .  
ho%excr, must not he abused, for. if such comlnullicntion ~ J C  made mall- 
c.iously and without probable cause, tlle pretense under nhicli it  is  made, 
illstead of furnisliing a. dcfcnse, n i l l  aggral ate the r a v  of the dcafc1111- 
~ n t . "  5'. 2'. Publishing Co., 170 N. C., 720. 

On  the plaintiff's complai~lt, liberally col~strucd, i t  is  wholly insufi- 
cient to show a conspiracy b e t ~ ~ e c n  the defendants causing damage to 
plaintiff. 111  the broad a;l,ert of the complaint i t  nould indicate a 
quarrel bet~vcc~l,  a i  i t  seem;, t n o  formcr friends-the plaintiff and de- 
fendant JIacDonald, secretary to Sexlator Reynolds-ns to whether Xac-  
Ilonald was a rc9itlent and  citic.cn of Virginia a i d  llad become a boizu 
icde resident of S o r t h  Caroliua. The  language of both in  this regard 
became heated a i d  acrinlo~iious. The  aftermath, in regard to over- 
i iding the review committee of the IIome Owllers' Loan Corporati011 
on the loan xlljch plaintiff ~ r a s  trying to obtain for anothcr, is a differ- 
ont matter. Tllc telephone conversation of plaintiff, in nllich lie ap- 
pealed to Seuator Reynolds, n a s  about tlle loan. A new a i d  distinct 
~nat ter .  Rcy~lolds requested p l a i~~ t i f f  to write him about the matter. 
The letter was not attached to or set out in the complaint. Plaintiff's 
letter to  Senator Reynold, rcaclicd the IIonlc Onncr,' T.oa11 Corpora- 
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tion, the  officers of wliich seem to l m r e  taken ofiensc a t  same, b r i n g h g  
about  plaintiff's resignation without  legal duress. T h e r c  is  nothing i l l  

the pleadings escept  a conclusion t l ~ a t  plaintiff did not  hold h i s  p o s i t i u ~ ~  
a t  will. There  is  n o  direct o r  c ircumstant ial  allegation i n  the  complaint 
to  shorn a n y  conspiracy bctueen Sena tor  Reynolds ar t1 h i s  secretary, 
NacDonald,  t o  in jure  plaintiff. T h e  allegations i n  t h e  pleadings, "their 
wanton, willful, malicious, and  unlawful  combinc, conspiracy, confeder- 
ation, and  agreement to  i n j u r e  th i s  plaintif?," ctc., a r e  no t  bornc o u t  by 
the long details of t h e  pleadings, and  were merely conclusions of t h e  
pleader a n d  n o t  considered o n  a demurrer. 

O n  the  pleadings the dcmurrc r  mus t  hc sustained alld the judgmcnt 
of the court  below 

Reversed. 

.J. 11. PALMER, A CITIZEN A N D  TAXPAYEE OF EIAYWOOD COIJKTY, IX HEHAI,I. 
OF HIMSELF A N D  OTHER CITIZENS A N D  TAXPAYERS OF HAYWOOD COUNTY, 
NORTH CAROLINA, v. T H E  COUNTY OF HAYWOOT$ A BODY POLITIC 
AND CORPORATE, A N D  J. A. LOWE, R. T. BOYD, T. R. MOORE, G.  C! 
ROGERS, G. C. PALMER, C. C. MEDFORD, AND JARVIS ALLISOIV. 
BOARD O F  COJII\IISSIONERS O F  IIAYTVOOD COUNTY, NORTII 
CAROLINA. 

(Filcd 3 Sowmbcr, 1937.) 

1. Taxation 3 +County may not  issue bonds t o  build ,tunex t o  county 
hospital without  submitting question t o  vote. 

Defendant county proposed to issue bonds to construcl an annex to i t \  
county hospital, to be used principally for the care of the indigent sick of 
the county, without submitting thc question to a Tote. ,Feld:  The build 
ing of a n  annex to the county hospital is not a necessary expense of the 
county within the meaning of -4rt. VII, sec. 7, of the Constitution of 
Korth Carolina, and plaintiff tnrpnyer is entitled to a n  (order restraining 
the issuance of the bonds. 

What a rc  necessary expenses of n county or municir~ality within thc 
meaning of thc Constitntion ii: n question of law for the courts. 

3. Taxation 3 5- 

Taxes may be levied only for n pnblic purpose. Art. V, scc. 3, of the 
Constitution of North Carolina. 

(IONNOR, J., concurring. 
BARNHILL, J., dissenting. 

CLARKSON, J.. concurs in dissenting opinion. 

-IPPIZAL by plaintiffs f r o m  .11lcy, J., a t  Chambers, f r o  n H ~ ~ w o o n .  
Action f o r  injunct ion ngnil1.t issuance of county bonds to  build m r w x  

to county hospital. 
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Bonds are proposed to bc issued under the following resolution: "Br 
i t  ordered by the board of county commissioners of the county of Hay-  
mood as follows: (1) For  the purpose of constructing an addition to 
the county hospital, which shall be used principally for the care of 
indigent sick and afflicted poor of the county, bonds of the county shall 
be issued to the aggregate amount of $30,000. (2 )  Ll tax sufficient to 
pay the principal and interest of the bonds when due shall bc annually 
levied and collected. ( 3 )  statenlent of the county debts has been filed 
with the clerk and is open to public inspection. (4) This order shall 
take effect 30 days after the first publication thereof after final passago 
unless i n  the meantime a pctition for its submission to the roters i- 
filed under the County Finance Act, and in  such w e n t  i t  shall take effect 
when approved by the roters of the county a t  a11 election, as provideti 
in tho said act." 

The  time for filing petition for an  eIcction on the issuance of tllc 
bonds has expired and no petition has becn filed. Defenclants were 
about to issue the bonds when restrained in this action. 011 hearing 
below, parties agreed that  the court might find the facts. The court 
found, among other things, i n  substance tha t :  About 1927 the county of 
Haymood, pursuant to Art. 11, ch. 119, of the Consolidatetl Statutes of 
North Carolina entitled "Municipal Hospitals," after an  election a3 
therein provided, and upon approral  of a majority of the qualified 
roters of the county, issued and sold bonds of the county for the pur- 
pose of building and did build a coudty llospital "for the care of the 
sick of the county and others who might be brought for treatment." 
The hospital, a t  the time of its erection, was deemed and considered 
adequate for the needs. The  county has been able to maintain said 
hospital under proper standards, but thc patronage thereof has gronll 
and increased until the hospital is now inadequate and insufficient to 
care for  many patients brought in, and  in particular for the indigent 
sick of Hayn~ood County. Thc  hospital has a normal capacity of 5:) 
bcds with emergency capacity of 63 beds. I n  1936 of 26,644 patient 
days, 19,473 ~ w e i v e d  contribution from priratc indigent fund. I t  ha. 
become necessary to enlarge the hospital by building an anncs which ic 
contemplated to be "used principally for the care of indigent sick ant1 
afflicted poor of the county." Thereupon thc court adjudged tliat "th(1 
proposed issuance of bonds and the l e ~ y i n g  of a tax by the defendants, ah 
hereinbefore set out, is a neceqsary cxpense and not in violation of Art. 
V I I ,  sec. 7, of the Constitution of North Carolina, or other provision of 
the Constitution or statutes of the State." Motion for restraining order 
against the issuance of bonds and levying of tases as proposed was 
denied. 

From adrerse judgment plaiiitiffs appealed to the Suprcmo Court and 
assigned error. 



WIZIBORNE, J. The cjuestiol~ . 1, tlie building of :illnex to county Los- 
pital a necessary cspcnsc nitliiii the nleaning of -1rt. V I T ,  wc. 7 ,  of the 
Coilstitution of Xor th  C:wolina? The nnsner i s  T o . "  

Art. V I I ,  sec. 7 ,  reads : ' (No coniity, city, tonil or other municipal 
c.orporation s l~a l l  coiltract ally debt, pledge its fa i th  or loau its credit, 
nor shall any t a s  bc levied or collected by allJ officers of tlic same except 
for the necessary cspenscs tliertwf, unle+ I J ~  21 \-ote of the majority of 
the qualified voters therein." 

Wliat arc ~~eccssa ry  expenscs i, ii qucstio~l for judic id  determinatioli 
Tlic judic.ia1 decisions in this State uniforii~ly 50 hold. 'LTlie courts dc 
tcrmine ullat  claw of cxpenditurcs inatle or to be iilnclc1 by :I municipal 
c.orporation come ~ d e r  the clefi~litiol~ of 'i~ccessary espcnse.' The  gov- 
erning authorities of the municipal ~ o r p o r : \ t i o n ~  are \cited with the, 

]boner to de t c rn i i~~c  nlicn the. arc ~iccdcd. . . . That  i< to iay, thc 
vourts cleternii~~c wlicther n gi\cw project ii: a necessary experlw of ;I 

municipality, but the governing authorities of the muiiicil)ality tlctcrniint 
in their discrctiou nllethcr sucli giren project is necessary or needed in 
the designated locality." S i a m z o u n f  Co. v. I I a n ~ i l t o n  Lctlccs, 205 N .  C.. 
,514, 171 S. E., 009; Rlnck 1 . .  Comrs., 129  S. C., 121, 39 S. E., 818; Fazc - 
cet t  v. 1JIf. &lily, 134 N. C'., 125, 45 8. E.. 1029; 8torr t1  1,. I \ ' r igl~f~r~il lr  
Beach, 180 N. C., 651, 1" S. F,., 1 7 ;  Ilci~dcrao~r I.. 11'1lntinqfor1, 101 
N. C., 269, 132 S. E., 23. 

111 defining "necess:~ry expense" i t  i y  snit1 ill I l c t t d c ,  \or[ 1,. I \ ' i l r r ~ i n ~  
i o n ,  S U ~ T C I ,  "\\'c derive practically no aid from thc cla<ei (lccided ill other 
qtates. . . . We must rely u p o ~ i  our o n n  decisioii~." Theii, after 
reviewing ~ I U I I I C ~ O U S  cases dealing with the sltbject of "ncccssary (IS- 

pcnse," page 2'78, ddarns, J., said : "The declaring certain cxpensc. 
to be necessary refer to some phase of mnnicipal gonmlment. T h i i  
Court, so f a r  as  n e  are advised, has given 110 decision to the contrary." 
Then, on page 279, continues: "Tlic decisions lierctof~rre rendered by 
the Court make the test of a h c c c ~ ~ ~ r y  expelise' the purpose for which 
the expense is to bc incurred. I f  the purpose is the ninintcnancc of tlitx 
public peace or the administratio11 of justice; if it pni.tahes of a go\ -  
clrnmental iiaturc or purports to be all exercise by the city of a port ioi~ 
of the State's delegated sovcrcignty ; if, ill lwic>f, it in\-011 c . i  a nrLcessary 
roverliineiital expense." 

This Court has  repeatedly Iielcl tlint the bu i ld i~~g ,  i i i a i ~ l t c ~ ~ : m c ~ ~ ,  ant1 
operation of public hospitals is not a "iiecr~sary expc~lic." 

111 Armsf.ro~~!/ 7%. C O ~ I Y S . ,  IS5 N. C., 405, 1 1 7  S. E., 388, speaking to the 
question of crwtiug a tuhcrctilar Iiospital for Cra,toii ('311nty, Mr. rJu\ -  



S. C.] FALL T E R M ,  1937. iq; 

ticc Hoke said : "Appellants insist further that  a hospital of this char- 
acter should be considered a necessary expense, and so comes directly 
within the purview and effect of the cases cited, but we cannot SO hold." 

111 h7ash v. ~l lonroc,  195 IT. C., 306, 151 S. E., 634, a "residence lot 
and dwellings and buildings thereon" had been given to the city of Moll- 
roe for the "purpose of providing a hospital for the sick and diseased 
and others requiring surgical or meclical attention." The city had con- 
tracted the operation of the hospital to a private physician. Then, ill 
order to obtain certain benefits from the Duke Foundation, i t  was pro- 
posed tha t  the management of the hospital should be changed, and that 
the city and county should buy the physician's equipment for operating 
the hospital. The  city bowowed $5,000 and gave its note for that  pur- 
pose in  anticipation of collection of taw.. S p a k i n g  to the questio~i 
of validity of tlle note and the levy of the tax, X r .  J l r s i i r ~  Brogtlr~i 
for the Court, said: "The inaintenanee of a municipal hospitnl is ilot :I 
necessary governmental expense. . . . Jloreover, 'for purposes other 
than necessary expenses a tax cannot be leried within or in cxcess of thc 
constitutional limitation escept by a vote of the people under special 
legislative authority.' The  city of Xonroe . . . undertook to pledge- 
the fai th and credit of the city in order to obtain the money. This can- 
not bo done esrept in accordance with methods prorided by law." 

I n  Burleson v. Spruce Pine, 200 AT. C., 30, 156 S. E., 241. plaintiff 
.ought to  enjoin a bond icsue under the Municipal Finance .let for the. 
purpose of "constructing, maintaining, and operating a public hospital" 
in the tomn of Spruce Pine, after the question had been submitted to 
and approved b j  the qualified voters of the town, for the rcaqon, among 
others, that  said bonds are not for necessary expenses within the mean- 
ing of Art. V I I ,  sec. 7, of the Constitution. After citing the opinion in thc, 
Armsfrong case, supra, Mr. Jwsfice Connor stated: "In the instant case. 
therefore, the bonds ~v i l l  not be valid, unless their issuancc was author- 
ized by the General Assembly and approved by a majority of the quali- 
fied voters of the tomn of Spruce Pine. Ilcrtderson c. C i t y  of Wilming- 
ton, 191 N. C., 269, 132 S .  E., 25, a ~ l d  cases there cited. I n  that case. 
speaking of Art. V I I ,  see. 7, Constitution of North Carolina, it is said : 
' I n  analyzing and construing this section in its relati011 to the sixth we- 
tion of Art. V, the court has held: (1) That  for necessary expenses thc 
municipal authorities may levy a tax up  to the constitutional limita- 
tion without a ~ o t e  of the people and without legislative permission; 
(2)  that  for  necessary expenses they may exceed the collstitutional limi- 
tation by legislative authority, without a vote of the people, and ( 3 )  that 
for purposes other than necessary expenses a tax cannot be levied either 
within o r  i n  excess of the constitutional limitation except by a vote of 
the people under special legislative authority.' This is n clear and 
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:\cruratc statement of the principles of constitutional law applicable to 
municipal tasation in  this Statr .  

" In  the i n s t a ~ ~ t  case, t l ~ c  issu:mcc of bonds and the levy and collec- 
tion of the tax  n:13 approved by the people of the town (of Spruce Pine- 
that is, by a majority of the qualified rotcw of said t o r n .  Thc  bond\ 
:ire, therefore, ralid, if their issua~icc n.aq nuthorizcd 1)y statute dul? 
cnacted by the General ,\sscmbly." 

I t  is significant to note that : ( I )  The  resolution in question cxpresw;. 
:IS the purpose of the bond issue: "Constructing an addition to the 
county hospital, which shall be used prittcipally for the care of indigent 
qick and afflicted poor of the county," and ( 2 )  i n  thc contention that 
tlic present county hospital is orcr-crowdcd, only about 70  per cent 
of the use of the hospital in 1936 is classified as for indigent pa- 
tients. "Taxes shall be levied only for p~tblic purposes." .\I-t. V, see. 3. 
ATorth Carolina Constitution. This  is n fundamental principle in thc 
Iaw of taxation. 

I n  Kcich ic  1 . .  I l c d r i c k ,  186 N. C., 392, 1111 S. E.. $67, the ('ant-t states : 
"The limitation of the Constitution is very wise. . . . I t  restrict. 
tnxation to neccssary gowrnmental  purposes, cbxcept when a purpose out- 
tide this sphere has secured x nlajority of thc registered ~ o t c r r  author- 
izing taxation to he levied for such purpose." 

Defendallts rcly upon the cases of JInrfirl  v. C'onzrs. of IT'crLt, County 
208 S. C., 354, 180 S. E., 777, and N r c r t i n  1.. Raleigk, 208 N. C., 369. 
180 S. E., 7%. These cases relate to the construction of a special act 
of the Legislature, authorizing the board of county  commissioner^ in 
those counties to which tlie act is  applicable to contra17t for provisiorl 
for medical treatment and hospitalization of the sick and afflicted poor 
of the county. I t  is sufficient to note that  t h i ~  act docs nclt apply to Hay-  
wood County. the defendant in the irirtant case. I t  nnq specificall? 
mempted. 

Judgment of the court below is 
Reversed. 

CONNOR, J . ,  C ' O I I C U ~ S  in tlir decisio~i by the Court of t l ~ t ~  question prc- 
wnted by this appeal for the reason that  tlie hospital was construrtetl 
l~nde r  the provisions of Art. J I  of Chapter 119, N. C. Code of 1935. 
but is of the opinion that there mrly be a factual situation under which 
the construction or maintenance of a hospjtal for  the 'are and treat- 
~ricnt of sick and indigent persons may bc n necessary expense of a town. 
city or county for which bonds, wlien authorized by an  :wt of the Gen- 
eral Assenlbl~' of this State, may bc issued by the governing body of 
yuch town, city or county, without tlie approval of a majority of thc 
qnalified wtc r s  of such town. city or county. See AfX.irls c. Dwrhnm. 
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210 N. C., 295, 186 S. E., 330. I n  such case the construction or main- 
tenance of a hospital may be a necessary, governmental expense of the 
municipality, and bonds issued for that purpose will be valid and bind- 
ing on the town, city or county. Henderson ??. Wilmington,, 191 N .  C.. 
269, 132 S. E., 25. 

I n  Walker I*. Fnison, 202 N.  C., 694, 163 S. E., 875, the late Jz~sticc] 
Brogden, speaking for this Court, said : 

"The law is an expanding science, designed to march with the ad- 
vancing battalions of life and progress, and to safeguard and interpret 
the changing needs of a commonwealth or community." 

This broad and comprehensive statement of the philosophy of the 
law in its relation to life was approved in the opinion of Justice Devin 
in Goswick v. Durham, 211 N.  C., 687, 191 S. E., 728. 

BARNHILL, J., dissenting: The court below found that duriug the past 
two years the Haywood County Hospital has cared for indigent sick 
and afflicted poor of IIaywood County in excess of its full normal ca- 
pacity, and has not been able by reason of the crowded condition to 
provide for hospital care and treatment for all the indigent sick and 
hlicted poor of the county needing hospital treatment; that it has be- 
come necessary for the defendant county to enlarge its hospital by thc 
building of an annex, which is contemplated to be used principally for 
the care of the indigent sick and afflicted poor of the county, and that 
the expense therefor is necessary within the meaning of the Constitu- 
tion, and that there is no other hospital in Haywood County. 

The plaintiff does not allege or contend that the issuance of these 
bonds will violate the provisions of Art. V, sec. 6. of the Constitution. 
nor is there any allegation of any defect or irregularity in the resolu- 
tion, or in the proceedings of the commissioners authorizing the issu- 
ance and sale of the bonds. He  rests his case squarely upon the ques- 
tion as stated in his brief: "Is the proposed building of an annex to the 
Haywood County Hospital principally for the care of indigent sick and 
afflicted poor of the countfa necessary expense, or would the issuance 
of the bonds for that purpose and the levying of the tax for the payment 
of principal and interest thereof without a vote of the people be a viola- 
tion of Art. V I I ,  sec. 7, of the Constitution of North Carolina?" 

That the court has the power to determine what are necessary ex- 
penses is not debatable. I t  is the only means through which the people 
of the State are assured that the governing agencies will not exceed the 
limitations prescribed by the Constitution. 

I t  is too well established in this State that the State and its sub- 
divisions are charged with the duty as a governmental function to care 
for the poor and to protect the health of the citizens of the State to re- 
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quire the citatioii of authorities. The counties are the gorernmental 
agencies through which these duties are t o  a large extent performed. -1 
county is not in a strict legal sense a municipal corporation, it is rather 
an instrumentality of the State, by nleans of which the State perform. 
certain of its governmental functions within its territorial limits. Bell 
1 % .  ('omrs., 127 N. C., 85;  Jones z3. Comrs., 137 x. C., 579. I n  the exer- 
rise of ordinary governmental functions they arc  simply agencies of the 
State constituted for the convenience of loc.al administration in certain 
portions of the State's territory, and in the cxerciqe of such functions 
they are subject to almost unlimited legislative con t~o l ,  except when 
the power is  restricted by constitutional provisions. 

County orga~iizations are created almost exclusirely with a view to the 
~mlicy of tlie State a t  large for the purposes of political organization 
and civil administration in matters of finance, of education, of provision 
for the poor, of the means of travel and transfer, for the pro&otion of 
the I lcdth and gencral welfare of the peoplt., and especially for the gen- 
c ~ a l  administration of justice. The county organizations hare  a direct 
i111d exclusive reference to the general policp of the State, and are in 
fact but a branch of the generaladministration of that  policy, and they 
:Ire an  integral portion of the general administration of Sta te  policy. 

I f  it is a gorernmental function of the State to malie prorision for 
the poor and for the protection of the health of its citizenship, then the 
State has the pover to delegate the performance of this du ty  to the re- 
spective counties. The  Legislature has exercised this right of delega- 
tion and has rested the counties with authority to provicle for the main- 
tenaaw, comfort and well-being of the poor; C. S., 1297, subsection 2S, 
and to establish public hospitals, C. S., 1297, subsection 29; C. S., 
1334 ((8) ; ch. Sl ,  P. 1,. 1927. Thc defe~idants do not have to rely upon 
the provisions of C. S., ch. 119. 

I f ,  then, the proposed expenditure is either a means by which the 
county seeks to  provide for the comfort and v-ell-being of the poor or to  - 
promote the health of its citizens, it  is  a necessary expense. 

The opinion correctly states tlie rule to he followed by the court in 
determining what expenses are necessary, that  is to sa j ,  the courts de- 
termine what class of expenditures made, or to be made, come under 
the definition of necessary expenses. The  sole duty of the court is to 
classify the expense, and if i t  falls within a class of expenses which is 
governmental in its nature, or in furtheranct~ of governmental functions, 
i t  is necessary. "Necessary expense" refers to the ordinary and usual 
cxpenditurcs required to enable a county to properly perform its duties 
as part  of the State gorernment and to exercise the functions delegated 
to  the county by the Legislature. The  words must meat] such expenses 
as are or may be incurred in the establishing and procuring of those 
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things without whicli the peace and order of the community, its moral 
interests, or the health and the protection of tlie property of its inhabi- 
tants would suffer considerable damage, leaving out of view the matter 
of the great inconvenience that  mould be attendant upon our social life 
for want of such expenditures. What particular projects or means shall 
be adopted, or  whether an  expenditure sliall be made in the furtherance 
of governmental functions rests exclusively ill the soulld discretion of 
the governing body. Ecnns 1 % .  L'omrs., S9 S. C., 154; Brodr~om 1 % .  

Groom, 64 N. C., 244. 
Some of the projects approved by the court and tlle class within wliich 

the expense therefor falls are as f o l l o w :  (1) The building and main- 
tenance of public roads, streets, sidewalks a ~ i d  bridges-public con- 
venience, intercourse, trayel and commerce; ( 2 )  lighting streets and 
building light plants-public safety and conrenience; ( 3 )  jetties-pro- 
tection of property; (4) water and sewer systems, abattoirs-proteeti011 
of health; ( 5 )  incinerators-sanitation. 

The  court reviews the ultimate purpose-11ot the incidental nleitIis; 
the primary objective-not indiridual projects or items. T o  do other- 
wise, and undertake to determine that a particular p~o jec t  is not neceb- 
sary, is to invade the policy making field, which belongs exclusirely to 
other branches of the gorernment. The  ~visdom of expenditures must 
be left to the sound discretion of the governing agcncy. Speaking to 
this subject more than sixty years ago in R r o d ~ ~ c r ~  1 % .  h'room, slrprcr. 
Pearson, C. J. ,  says: "TVho is to decide what are tlie necessary expense. 
of a county? The county commissioners to v-hom are confided the trust 
of regulating all county matters. 'Repairing and building bridges' ih 

a part  of the necessary expense of a county as mucli so a9 keeping thv 
roads in order, or making new roads ; so the case before us is within the 
power of the county commissioners. How ran t h i r  Court uidertakc to 
control its exercise? Can we say such a bridge docs not need repairs, 
or that i n  building a new bridge near tlie site of an  old bridge i t  should 
be erected as lieretofore upon posts so as to be clicap, but warl-anted to 
last for some years, or that  it is better policy to locate i t  a mile or so 
above where the banks are good abutments and to  have stonc pillars a t  
a heavier outlay a t  the start, but such :I$ will insure pcr luaneny ant1 
be cheaper in  tlie long r u n ?  

"In short, this Court is not capable of co~~ t ro l l i ng  the exercise of 
power on the part of the General Assembly, or of the county autliori- 
ties, and i t  cannot assume to do so without putting itself i11 antagonism 
as well to the General Assembly as to the county authorities and erect- 
ing a despotism of five men, which is opposed to the fundamental prin- 
ciples of our government and the uses of all times past. 
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PALMER 2'. RAYWOOD ( ~ U N T Y .  

"For the exercise of powers conferred by the Constitution the people 
must rely upon the honesty of the nlembers of the General Assembly and 
of the persons elected to fill places of trust in the sevcral couiities. 

"This Court has no power and is not capable if it  had the power of 
 ont trolling the esercisc of power conferred by the Constitution upon tllc 
lrgislatire department of government or upon the county authorities." 

It appears to  me tha t  the vice in  the opinion of the Court and in the 
opinions contained in the cases cited in  support of t l  c position taken 
by the Court, to wi t :  The  Armstrong cnse, strprn, the :\-nsh cow,  supro. 
and the Burleson case, supra, lies i n  the fact that  the Court undertakes to 
determine the necessity of a particular project without relating the rx- 
penditure to the class of expense within which it properly falls. 
examination of practically all the other caws bearing upon this question 
discloses that  the Court classified the proposed expense and b so doing 
avoided falling into the error which I feel is attendant upon this decision. 

The  expense here proposed may be classified as one in furtherance of 
the governmental function of providing for the indigent sick and afflicted 
poor. The  Constitution expressly provides that  it is  t h ~ !  purpose of the 
gorernment to make charitable institutions as  nearly self-sustaining as 
is consistent with the purposes of their creation. Art. X I ,  sec. 11. 

Bu t  even if it  be conceded tha t  the language of the rcsolution author- 
izing the issuance of the proposed bonds is such as to remove the pro- 
posed expense from this class, then surely i t  falls within the class of 
expenses which are for the protection of the health of the citizens of the 
county. -2s I understand it,  this is an undisputed gov~~rnmenta l  func- 
ti011 and duty. The  wisdom of such cspenditure rests in the sound dis- 
cretion of thr  hoard of conimis~ioncrs. Our State i? constantly growing 
in wealtli and population. Our  r i d i z a t i o n  is advancing with the habits 
and rustonis of necessary chnges .  New conditions crsate new neces- 
sities. T h a t  sometimes appears nt the time to bc an  unwise and es- 
travagant expei~diture, when ~ i e n e d  in retrospect, is considered an evi- 
dence of sound business jndgmcnt. Tt is to hc expected that  in the 
changed conditions which occur in the lives of a progresGre people that  
things a t  one time considered lusuric? grolv to be necessities. The  lux- 
uries of ycqtcryear are the ncce~cities of today and the lusurics of today 
becomc the necessities of tomorrow. 

111 the not f a r  distant past the State x a r  practically vithout hospital 
facilities. lfospitals were available only to the rich, and elen they con- 
sidered i t  estravagant to make use of such facilities except in extreme 
cases. Today we have hospitals in practically every large town in the 
State, and registered nurses are located in practically every town and 
village. Hospitals and nursing facilities have grown to be the principal 
means through which the medical seience is given a practical applica- 
tion. 
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If i t  is to be conceded that  i t  is  the duty of the government to protect 
the health of its citizens and to administer medical care and attenti011 
to the indigent sick and afflicted poor, then i t  must be conceded that  the 
State may delegate these duties to the county, and the county has the 
right i n  the exercise of i ts  sound discretion to perform these duties 
through the medium of a hospital adequate in  size and equipment. 

I conceive it to be the duty of the Court to interpret the law, within 
the limitations of the Constitution, with a view to meeting prcselit 
conditions and present needs. I f  the decisions cited and relied upon by 
the Court are i n  conflict with and prohibit the proposed espenditurca, 
then these decisions should be overruled and the proposed experlsc should 
be placed in  the class to which i t  properly belongs and declared to be a 
necessary expense of the government in  the protection of the health of 
the people of this county who hare  no other hospital facilities arailablc 
to them within their county. The  decisions of the Court should be 
mile-posts marking the progress of the law, and not hitching posts, be- 
yond which the law may not go. 

I n  E'awceft v. Xt.  Airy, 134 N. C., 124, i t  is said:  "In the effort of 
the courts to check extravagance and prevent corruption in the govern- 
ment of towns and cities, the judicial branch of t h e  government has 
probably stood by former decisions from too conservative a standpoint, 
and thereby obstructed the advance of business ideas which would be 
most beneficial if put into operation; and this conservatism of the 
courts, outgrown by the march of progress, sometimes appears at a seri- 
ous disadvantage." 

The Constitution protects the people eve11 against unduly reatrictire 
action of the courts. The  Court enforces its protective provisions as 
against the other branches of the government, and must likewise do so 
as to its own interpretation and application of the law. 

The law as now declared by the Court is such that  i t  is lawful to incur 
an  expense in building jetties in the sea to protect the property of sum- 
mer cottagers on the seashore, but prohibits the construction of a lios- 
pita1 intended primarily to minister to the indigent sick and the aWicted 
poor-playgrounds and public parks to preserve the health of the well- 
to-do are necessary, while a hospital, with its attendant nursing facili- 
ties, to restore to health those who are sick, is not. This, to nly mind, 
creates an inconsistency that  operates to the disadvantage of those who 
are most in need of the ministering care of a progressive democratic 
government committed to Christian principles, and it ought not to be. 

I am authorized to say that  MR. JUSTICE CLARKSOX concurs in this 
dissent. 
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FRED S. WIKNER. GUARDIAN, PETITIONER, V. J. H. BRICE AND HIS WIFE. 
IRENE BRICE, RESPONDENTS. 

(Piled 3 Korember, 1935.) 

1 .  Clerks of Court  7 J u v e n i l e  court  h a s  jurisdiction of child i n  im- 
proper environment whose custody is in controversy. 

Allegations of a petition, admitted by demurrer, that  the children in 
question were each under sixteen years of age, resided in the county, and 
were subject to such conditions and improper guardianship and control 
a s  to endanger their morals, health, and general welfare, and that peti-' 
tioner was entitled to their custody a s  their guardian under a deed 
esecuted by their father. C. S., 2130, for the purpose of placing them in 
a private institution in accordance with the wishes of their father, a re  
sufficient to shon- exclusive original jurisdiction of the children, for the 
purposes of the statute, in the juvenile court of the county, ch. 97. Public 
Lams of 1919 (N. C. Code, 5039, 6062). 

2. Same-Person having knowledge of facts sufficient t o  confer jurisdic- 
tion upon juvenile court may  file petition. 

ti person filing a petition alleging facts conferring jurisdiction upon the 
juvenile court of the children named in the petition, and alleging that  
petitioner has lii~omledge or information of the facts alleged, is a compe- 
tent person to file the petition, and it  is immaterial, fo -  the purposes of 
jurisdiction, vhether petitioner is guardian for the minors therein named, 
ancl the petition confers jurisdiction on the juvenile court for the pur- 
poses of the statute. 

3. S a m o R e s p o n d e n t s  served with notice mag  no t  complain tha t  no sum- 
mons 01. notice was served on children whose custody is  sought. 

Where a duly verified petition, alleging facts sufficient to confer juris- 
diction of the children therein named on the jwenile court of the county, 
is filed and notice of the filing of the petition and the pendency of the 
proceeding is duly serred on respondents having the said children in their 
custody, the respondents may not complain that  no summons or notice 
was served on the minor children, the service on the respondents being a 
sufficient compliance with the provisions of the statute to confer jurisdic- 
tion of respondents upon the court, i t  being within the discretion of the 
court whether summons should be issued to and served on the children. 

The statute creating juvenile courts in the sereral counties of this State 
is valid, iY. C. Code, 5039, S062, and the statute confers jl risdiction on the 
courts to place children under its jurisdiction in public 8nd private insti- 
tutions in proper instances, S. C. Code, 5047 ( A ) ,  2053. 

A l ~ ~ ~ m ~ ~  hy p c t i t i o ~ ~ c r  f r o m  l l r r  m i l l o u .  , Y p c . i c t /  , T ~ t l q c ,  at Ju ly  Term. 
1937, of I ~ P L I S .  R C T - e r s ~ d .  

This is a proceeding i n \ -o l~ ing  t l ~ c  ancl \\clf:ri.e of four  chil- 
dren,  cach of wl~orn  i-: nndcr  tllc agck of &tccn year<. The  petitioner 
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and the respondents and all of said children are rcsideats of Dupliu 
County, Nor th  Carolina. 

The  proceeding was begun 011 13  June, 1937, by a petition filed with 
the clerk of the Superior Court of Duplin County, as  the judge of the 
juvenile court of said county, by Fred S. Winner, guardian. The peti- 
tion was duly verified by the petitioner. Notice of the filing of the 
petition and of the pendency of the proceeding was duly served on the 
respondents, who thereafter filed an answer to the petition, denying the 
material allegations therein. 

I t  is alleged in the petition that  William Harre l  Winner, about ten 
years of age ; Benedict L. Winner, about eight years of age ; Pau l  HOW- 
ard  Winner, about six years of age, and Iona  Christine Winner, about 
four years of age, are the children of R. L. Winner and his wife, Grace 
Marie Winner ;  that  Grace Marie Winner, the mother of said children, 
died during the month of March, 1934, and that  R. L. Winner, the 
father of said children, is  a disabled World W a r  veteran, and is  now 
and has been since Sovember, 1936, confined in a n  institution which 
is maintained by the government of the United States for the care and 
treatment of disabled veterans of the World War.  

I t  is  further alleged in  the petition that  some time during the month 
of November, 1936, the petitioner, Fred S. Winner, who is a brother of 
R. L. Winner, nras duly appointed by the clerk of the Superior Court of 
Duplin County as guardian of the said R. L. Winner and has duly qiiali- 
fied as such guardian;  and that  on 11 June, 1937, the said R. L. Win- 
ner, by a deed duly executed by him in accordance with the provisions 
of C. S., 2150, constituted and appointed the petitioner, Fred S. Win- 
ner, as  guardian of his said minor children. 

It is further alleged in the petition that  after the death of his wife, 
the mother of his said minor children, and prior to the execution by 
him of the deed by which he constituted and appointed the petitioner, 
Fred S. Winner, as guardian of his said minor children, the said R. L. 
Winner, who is a member and communicant of the Catholic Church, 
had negotiations with the Catholic Orphanage a t  Nazareth, near the 
city of Raleigh, N. C., for the admission of his said children into said 
orphanage; that  at the date of the execution by him of the deed by 
which he constituted and appointed the petitioner guardian of his said 
minor children the said R .  L. Winner requested and directed the peti- 
tioner to have his said minor children placed in the Catholic Orphanage 
a t  Nazareth, near the city of Raleigh, S. C., and that  the petitioner 
desires to place the said children in said orphanage, in compliance with 
the request and direction of their father, the said R. L. Winner. 

I t  is further alleged in  the petition that  the Catholic Orphanage a t  
Nazareth, near the city of Raleigh. S. C., is incorporated under the 
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laws of the State of North Carolina, and has been approved by the 
Board of Charities and Public Welfare of North Carolina, and is au- 
thorized by tlie said board to admit, care for, maini,ain and educate 
children under the age of twenty-one; and that said orphanage is in  all 
respects equipped to care for, maintain and educate the said minor chil- 
dren of R. L. Winner. 

I t  is further alleged in the petition that since his appointment by the 
said R. L. Winner as guardian of his said minor children the petitioner 
has faithfully endeavored to have the said minor childi-en placed in  the 
Catholic Orphanage at  Nazareth, near the city of Raleigh, for care, 
maintenance and education by said orphanage, and that said orphanage 
mill now admit said minor children and provide for their care, main- 
tenance and education, provided they and each of them are committed 
to its custody by an order of the juvenile court of Duplin County. 

T t  is further alleged in the petition that after his appointment by the 
said R. L. Winner as guardian of his said minor children, and pending 
their admission into the Catholic Orphanage at Xazareth, near the city 
of Raleigh, N. C., the petitioner placed the said chilclren temporarily 
in the custody of the respondents, who are their m a t e r ~ d  grandparents; 
that a t  the time the petitioner placed the said minor rhildren tempor- 
arily in the custody of the respondents the respondents approved the 
purpose of the petitioner to place the said minor childrrn in the custody 
of the said Catholic Orphanage for care, maintenanec and education 
by the said orphanage, and agreed to return said children to the custody 
of the petitioner as soon as arrangements could be made for their admis- 
sion into said orphanage, and that respondents now, unlawfully and 
without excuse or iustification, refuse to surrender the said minor chil- 
dren to the petitioner that he map place thclm in said orphanage. 

I t  is further alleged in the petition: 
"A. That the respondents are unfit and unsuitable persons to have the 

custody, care, control and rearing of said four infant children of the 
said R. L. Winner, tlie respondents being aged persons, almost entirely 
illiterate, are persons of very small means and are uuable financially 
to properly educate, provide for and maintain young children; that the 
family of respondents is composed of the respondents, one son who is an 
imbecile-invalid, and onc daughter, generally known as Ruby Brice, 
whose moral life and character is very bad and unsavory, and who, 
because of the advanced ages of the respondents and their frequent 
absences from their home, performs most of the duties of their hbuse- 
hold, and manages and controls their home. 

"B. That the said daughter of the respondents, who has the care and 
management of their home and now exercises control of the said chil- 
dren, is a person of bad moral life and character, she li,lring been once 
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married and shortly thereafter divorced from her husband; that she has 
since lived with two men. to whom she claims to have been married; that 
long after her separatioA from her husband she resided at  a roadhouse 
and at  other places of bad repute and questionable character and sur- 
roundings in New Hanorer County; that while so residing in said 
county, and while associating with a married man, the said daughter 
gave birth to a child, which was taken from her care and custody by the 
welfare authorities of New Hanover County; that the said daughter of 
the respondents has been convicted of crimes inrolving moral turpitude 
in both the recorder's court and the Superior Court of New Hanover 
County, and is now a fugitive from the justice of said county, where 
she lived in immoral relations with men for a period of over a year and 
until a few months prior to the commencement of this proceeding. 

"C. That because of conditions surrounding and existing in the home 
of the respondents, as set forth in paragraphs A and B hereof, the said 
four children and each of them are now daily exposed and subjected to 
influences which greatly endanger their moral life, health and general 
welfare, and their best interests require that they and each of them be 
removed from the home of the respondents and restored to the custody 
of the petitioner, who is their paternal uncle, in order that said children 
may be placed in the Catholic Orphanage at Nazareth, near the city of 
Raleigh, N. C., in accordance with the request and direction of R. L. 
TVinner, their father. 

"D. That the petitioner is ready, willing and able forthwith to pro- 
~ i d e  for the said children a desirable and suitable home in the Catholic 
Orphanage at  Nazareth, near the city of Raleigh, K. C., where they and 
each of them will be properly maintained, carefully trained, and be given 
a good practical education, thus enabling said children to become good 
and useful citizens of the State." 

d f te r  they had filed an answer to the petition in which they denied 
the material allegations thereof, the respondents filed a demurrer in 
writing to the petition and moved that the proceeding be dismissed, for 
that on the facts stated in the petition the juvenile court of Duplin 
County is without jurisdiction to hear, try, determine, or adjudge the 
control or custody of the children named in the petition. The demurrer 
to the petition was overruled, and the motion to dismiss the proceeding 
was denied. The respondents excepted and appealed to the Superior 
Court of Duplin County. 

The appeal of the respondents mas heard at  July Term, 1937, of the 
Superior Court of Duplin County, where the order of the judge of the 
juvenile court, overruling the demurrer and deliping the motion to dis- 
miss, was reversed. Petitioner excepted. 
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From judgment that the proceeding be dismissed, for that on the facts 
stated in the petition the juvenile court of Duplin County mas without 
jurisdiction of the proceeding, the petitioner appealed to the Supremr. 
Court, assigning error in the judgmeut. 

Wm. F. Jones  for pef i t ioner .  
G w i n  & Gn.c.in a d  Geo. R. ll'urrl f o r  r e ~ p n d e ~ ~ t ~ .  

C o s s o ~ ,  J .  The jurenile courts of the s e ~ e r a l  count~es of this State. 
which were created by statute (ch. 07, Public Laws of S o r t h  Carolina, 
1910, N. C. Code of 1035, secs. 3039-50Ci2), have exclusive original 
jurisdiction of any child residing in  their respective counties : 

L L  ( a )  Who is delinquent or who violates any municipal or State law or 

ordinance, or wllo is t rua~r t ,  unruly, wayward or misctilccted, or  who is 
disobedient to parents or beyond their control, or n-ho is i n  danger of 
becoming so ; or 

"(b) Who is neglected, or who engages in any occupation, calling or 
exhibition. or i.; found in ally place where a cl l~ld i< forhid(1en by l a v ,  
and for permitting nhich :III adult may be p u ~ ~ i ~ l l ~ d  by Ian ,  or who is in 
such rendition or surroundings or is under \uc11 i m p r o p x  or insufficient 
guardianship or control as to endanger the moral<, hcalth, or general 
welfare of such child; or 

"(c)  Who is dependent upon public support or who is destitute, home- 
less or  abandoned, or nhose custody i.: wbjoct to controwrsy." 

I t  is provided by statute that  "when juri~dict ion 11~s  been obtained 
ill the case of any child, u n l e s ~  a court ordc~r illall be ic5ued to the con- 
trary, or unless tlrc cliild be comn~itted to :Ill  i~iytitutiou supported and 
controlled by the State. it  shall continue for the purlloses of this act 
tlurillg the n~ inor i ty  of the child. The  duty <hall bc constant upon the 
court to g i w  each child subject to its j~~r isd ic t ion  such oversight and 
control in the preluisei nq will co~iduce to the nelfnre of iuch child and 
to the best iiitercst of the State.'' 

By virtue of the foregoing statutory pro~is ions  the jurenile court of 
I h p l i n  County, on the facts alleged in the petition and admitted by the 
clcmurrer, llai c.sc.lu4\c original jurisdiction of each cf the four chil- 
clrcn nainetl 111 the l~etition J h c h  of said children is under the age of 
4 s t w u ;  he wiitlcs 111 lh1)1111 ('lounty; h~ i'- now u n d ~ r  s w h  conditions 
:mtl s ~ ~ r r o u n d i i l g ~  tr~ltl n~ltlcr such improper guardianship and control 
a s  to enclanger his moral-, health, and general nelfare, and his custody 
is subject to ~ O I I ~ Y O T  erqy. T l ~ ~ c e  f a ~ t s  are sufficient to give the said court 
jurisdiction of said children, for the purposes of the statute, provided the 
said court has jurisdiction of this proceeding. 

I t  1s provided hy the statutt, that  "any perboil having knowledge or 
i~~fo r rna t ion  that  a child l b  v i th in  the provisioi~s of this act, and subject 
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to the jurisdiction of the court, ma7 file with the court a petition verified 
by affidavit, stating the alleged facts which bring such child v i th in  said 
provisions. The petition shall set forth the name and residence of thc 
child and of the parents, or the name and residence of the persol1 havillg 
the guardianship, custody or supervision of such child, if the same be 
known or ascertained by the petitioner, or the petition shall state that  
they are unknown, if that be the fact." 

This proceeding was begun by a petition ~ l i i c h  complies in all respects 
with these statutory requirements and is sufficient to confer jurisdic- 
tion upon the court of the proceeding. Whether or not the petitioner is  
the duly constituted and duly appointed guardian of the children named 
in  the petition Is immaterial, a t  least for purposes of jurisdiction. I t  
appears from the allegations of the petition, which are admitted by the 
demurrer, that  tlie petitioner iz a 1,ersorl 7 ~ 2 1 0  has knowledge or infor- 
mation of the facts alleged in  the petition ~ r h i c h  are sufficient under 
the statute to confer jurisdiction upon the court, both of the children 
named in the petition, and of tlic proceeding which w a s  begun by the 
filing of the petition. This, under the e s p r e s  provisions of the statute. 
is sufficient to confer jurisdiction for the purposcs of the statute. 

I t  is provided by the statute that  "upon the filing of the petition or 
upon the taking of the child into custody, the court may forthwith or 
after an inrestigation by a probation officer or other person, cause to 
be issued a summons signed by the judge or the clerk of the court, 
directed to the child, unless such child has been taken into custody, and 
to the parents, or i n  case there is no parent, to the person haring the 
guardianship, custody, or supervision of the child, or the person mith 
whom the child may be, requiring them to appear mith the child, a t  the 
place and time stated in  the summons to shon- cause why the child 
should not be dealt n i t h  according to the provisions of this act." 

The  notice issued by the judge of the juvenile court of Duplin County, 
addressed to the respondents and appearing in the record, was suffi- 
cient compliance with the foregoing statutory provisions. This notice 
was duly served on tlie respondents who appeared as required and filed 
answer to the petition. I t  was within the discretion of tlie court as to 
whether summons should be issued to and served on the children. The 
respondents hare  no cause to complain that  no summons or notice was 
served on the children, who were in  their custody. 

The validity of the statute creating juvenile courts ill the several 
counties of this State has been upheld, and its provisions construed and 
applied by this Court in I n  rp Coston, 1 8 i  N .  C., 509, 122 S. E., 183; 
I n  re Hami l ton ,  182 N. C., 44, 108 S. E., 385, and 8. c. Burne t t ,  179 
N. C., 735, 102 S. E., 711. I n  view of the situation presented by thc 
record in this proceeding, i t  may be well to direct ;~ttention to the fol- 
lowing provisions of the statute : 
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The  court "mav commit the child to a suitable instit..~tion maintained 
by the State or ally subdivisioii thereof, or to any suitable private insti- 
tution, society or association incorporated under the lctws of the State 
and approved by the State Board of Charities and Public Welfare, 
authorized to care for children or to place them in suitable homes." 
K. C. Code of 1935, sec. 5047. subsection 4. 

((111 committing any child to ally institution or other custodial agency 
other than one supported and controlled by the State, or in placing the 
child under any guardianship other than  that  of its natural  guardians, 
the court shall as f a r  as  practicable select as the custodial agency ail 
institution, society, or association governed by persons of like religious 
fa i th  as the parents of such child or a n  individual holding the same 
religious faith." N. C. Code of 1935, sec. 5053. 

  here was error in the judgment of the Superior Court dismissillg 
this proceeding on the ground that  the juwnilc court of Duplin County 
was without jurisdiction of the children named in  the petition, of this 
proceeding, and of the respondents. The  judgment is reversed to the 
end tha t  the order of the judge of the juvenile court, overruling the 
demurrer and denying the motion that  the proceeding bs clismissed, may 
be affirmed and the proceeding remanded to the juvenile court of Duplin 
County tha t  i t  may be heard by said court. 

Reversed. 

STATE v. HENRY P. WHITEHURST. 

(Filed 3 November, 3937.) 

1. Statutes 5 7- 
The rule that a criminal statute must be strictly construed does not 

mean that a criminal statute should be construed stintingly or narrowly, 
but that it may not be extended by implication or equitable construction 
beyond the scope of the language employed. 

2. Embezzlement 5 1- 
The embezzlement statute, C. S., 4268, being a penal statute creating a 

new offense, cannot be extended by construction to include persons not 
within the classes of persons therein defined as being subject to its pro- 
visions. 

3. Same: Banks and Banking 5 13: Receivers 5 '?-Bank receiver does 
not come within purview of embezzlement statute. 

A receiver of a State bank is an officer of the court, and the fund he 
administers is in custodia legis, but he is not a public officer, nor an agent 
of the bank nor a trustee within the meaning of the embmzlement statute, 
and his motion to quash an indictment drawn under C. S., 4268, for 
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appropriating the funds of the insolvent bank to his own use, is properly 
granted, since he does not come within any of the classes of persons 
defined in the statute who may fall within its condemnation. 

4. Embezzlement g 5- 
Where an indictment of a bank receiver for embezzlement is drawn 

under C. S., 4268, it is unnecessary to determine whether an indictment 
under other of the cognate statutes, C. S., 4269 to 4276, could be sustained. 

5. Constitutional Law 8 6a- 

It  is the duty of the courts to declare the law as written. 
BMNHILL, J., took no part in the consideration or decision of this case. 

APPEAL by State from Frizzelle, J. ,  at July Special Term, 1937, of 
CRATTEX. 

Criminal prosecution in which the defendant as receiver of the Bank 
of Vanceboro is charged with embezzlcrnent. 

The indictment charges that in May, 1924, the defendant was duly 
appointed receiver for the Bank of Vanceboro, a State banking institu- 
tion, and that, as such, in the exercise of a public trust and as agent. 
consignee, clerk, employee and servant of the court and of the deposi- 
tors. stockholders and creditors of the insolvent bank. he was entrusted 
with and did receive and take into his possession and have under his 
care large sums of money, to wit, $14,547.94, the property of said re- 
ceivership, which the said Henry P. Whitehurst (being over the age of 
16 years) did feloniously embezzle, fraudulently misapply, convert to his 
own use, etc., against the form of the statute in such case made and pro- 
vided, and against the peace and dignity of the State. 

Before pleading to the indictment, the defendant, through counsel, 
entered a demurrer and moved to quash upon the ground that a receiver 
is not covered by the embezzlement statute. 

From judgment of quashal the State appeals, assigning error. 

Attorney-General Seawell and Assistant Attomey-General McMullan 
for the &ate. 

A. D. Ward, L. I .  Xoore, I+'. B. R. Guion, and R. E. Whitehurst for 
defendant, appellee. 

STACY, C. J. Does the fraudulent misapplication of receivership funds 
bx the receiver of a State bank come within the purview of the embezzle- 
ment statute, C. s., 4268? We agree with the trial court that a receiver 
of an insolvent corporation is not within the terms of the statute. 
A4 receiver is not eo nomine mentioned in the statute, and it is not 

thought that the language is broad enough to include a receiver of an 
insolvent corporation under the rule of ejusdem generis. See Catkins 
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7'. Sfate, 1S Ohio Statc, 366, as reported ;n $9 ,Zlri. I k . ,  121, n i t h  valu- 
able note covering the n hole subject. 

- 1 9  n f o r c ~ u ~ ~ n c r  to tlie en~bezzlemcnt statute, provision n as made in 
tlicl l'\cviscd Code of 1854, ch. 44, iec. 18, for punishinent at the whip- 
p ing-po~t  of :illy .errant who ~vitliclrew from his master and went anxy  
with any money, good5 or other chattels of tlie value of five dollars, to 
hi111 c~ntrnstetl by l ~ i i  ma\tcr, with intent to steal the same, or wlio, being 
in tlie service of liiq master, enibczzled ally ~ n c h  money, goo& or other 
c*hattcli, or othern isc converted the same to his own nw,  contrary to the 
trust and confidence in him rcpovtl. (Brought forn a ~ t l  in Rattle's Rc- 
1isa1, ch. 32,  sec. 1G.) See ?;I. r .  T,auic~r, 8q X. C.. 658: ,Y. ( , $9 X. C ' . .  
,517. 

Then, in 1872. by act of ,lsscmhly :~doptul  S Fchrual- of that  year. 
it was enacted : "If any officer. agent, clerk or ~ e r r a i l t  of a n  corpora- 
tion, or any clerk. agent or wrvant of any perqoll or copartnership (ex- 
cept apprenticcq and other persotls un(1c.r tlie age of sixtecn ?cars) shall 
rmbezzle or f r au t lu l e~~ t ly  convert to liis on.11 use, or s l d l  take, rnnkc 
away with or secrcte, v i t h  intent to embczzle or fraudulently conrert 
to hi3 own use any money, goods or other chattels. . . belonging 
to any other person or corporation which \hall hare  come into his pos- 
qe.;sion or under liis care by 1 irtue of ~ c l i  office or cmplo~.ment, lie shall 
be deemed guilty of felony, :1nd upon conviction thereof shall be pun- 
iqlied as in caw5 of larceny." Chap. 115 Pub. Lanq 1871-72. This  i c  

k11o~v11 as the embezzlement qtatute, and it appears in Battle's Reviial 
(1873) as ch. 42, qec.. 136. I t  n.as l~rouglit formvt l  a ,  sectin11 1014 ill 
The (lode of 1583. 

I n  1889 tlie sectiou n a s  amended 11,v adding "concignce" to the persons 
tlcsignated, and enlarging its scope 1)y inserting after the nord  "fraudu- 
lently," mliere~ er  it appears, the n ordq "or kno~vingly and willfully mi.- 
applj* or." Chap. 226, Public I a w s  1889. 

Following tlic tlccision in P. 1.. f ' o 1 1 7 1 c l l y .  101 S. C., 794. 10 S. E., 469 
(Fall  Term, 1859). in ~ v l ~ i c h  it n a s  hcld that  :L "clerk of the Supe r io~  
('ourr," was not within tlie terms of the statute, the sclction was again 
:~mendcd making it applicable to any "public offirer, clerk of the Supc- 
rior or other court, sheriff or other person, or officer exerci,ing a public 
trust or  holding public office." ('11. 188. L a w  and Resolutions, 1891. 

Ln 1897 the wctioli was further amended so as to enilrncc "guardians. 
administrators and executors." Ch. 31, Pub.  L a x s  lSL) i. 

With these amciidni~nts added, the statute Ivas brougl~t  forward 
w t i o i i  3406 in the Re1 i t ~ a l  of 1905. I t  lion. appe:lr, a., section 1268 in 
the C:onsoliclated Stntuteq of 1910. ( I n  tlic Code of IS53 the word 
'(employee" appeared in the statute, but this has hecn eliminated in 
subsequent compil:~tionq. Similarly, the words '(or copartnership" were 
omitted h c g i n n i ~ ~ q  n i t h  tlie Revisal of 1905, and the csccption a3 to 
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"apprentices" does not appear in the Consolidated Statutes of 1919, 
as the law on apprentices was repealed by ch. 97, Pub.  Lams 1919.) 

Lastly, by ainendment in  1931, the statute was made applicable to  any 
"trustee" who embezzles the funds of his cesfui. Ch. 158, Pub.  L a w  
1931. 

Hence, in its present form, the statute applies to "any person exel*- 
cising a public trust or holding a public office, or any guardian, adminis- 
trator. executor, trustee, or any officer or ageut of a corporation, or any 
agent, consignee, clerk or scrvant, except persorls under the age of six- 
teen years, of any person." 

Thus  it will he seen that, by repeated amendments, the scope of thcx 
statute has been gradually enlarged and its base progressively broadened. 
But  a t  no time has i t  been made applicable, ipsissimis verbis, to receivers 
of insolvent corporations. S o r  does it appear, under the rule of strict 
construction (25 R. C. L., 1076) that  the statute is susceptible of the 
interpretation inclusive of such receivers. 

By the rule of strict construction, howerer, is not meant that  the stat- 
ute shall he stintingly or even narrowly construed ($9. v. Enrnhardt ,  170 
S. C., 725, 86 S. E., 960), but it means that  everything shall be excluded 
from its operation which does not clearly come within the scope of the 
language used. U .  S. v. Wiltberger, 5 Wheat., 76. Criminal statutes are 
not to be extended by iinplieation or equitable construction to include 
those not within their terms, for the very obvious reason that  the power 
of punishment is vested in the legislatire and not in the judicial depart- 
ment. I t  is the General Assembly which is to define crimes and ordain 
their punishment. Jennings v. ('ommonwectlth, 109 Va., 821, 63 S. E., 
1080, 132 A. S. R., 946, 17 Ann. Cas., 64, 21 L. R. A. (N. S.), 265. 
(.'ompare S. 1;: Humphries,  210 N. C., 406, 186 S. E., 473, and S. v. Bell, 
184 S. C., 701, 115 S. E., 190. 

The embezzlement statute begins by defining the classes of persons 
who may fall within its condemnation, or who may commit the statutory 
crime of embezzlement, a d  as it is  a penal statute, creating a new of- 
fense, it cannot be extended by construction to persons not within the 
classes designated. 2 Bishop Crim. Law, sec. 331. I11 other words, if 
the statute be so worded as not to include the defendant, his office, or  
his status, an  indictment thereunder will not lie against him. S. v. 
Reith, 126 N. C., 1114, 36 S. E., 169;  Calkins v. State, supra. 

A receiver is usually denominated an  officer of the court-an "arm" or 
"hand" of the court-but he holds no public office. Baird v. Lefor, 52 
N. D., 155, 201 X. W., 997, 38 -1. L. R., 807; 23 R. C. L., 7 ;  22 R. C. L., 
398. Nor is he engaged in  exercising a public trust. People v. Sho- 
~calter, 126 Cal. App., 665, 14  Pac. (2nd),  1034. H e  is not an agent 
within the meaning of the embezzlement statute. S. v. flubbard, 58 
Kan.. iD7, 31 Pac., 290, 39 L. R. A, 860. "The term 'agent of a bank' 
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would ill describe the office of a receiver"-Nr. Jzlsi'ice Brandeis i n  
1'. $5'. v. M'eifzel, 2-16 IT. S., 533. Nor  is he a trustee in the sense this 
term is used in tlie statute. The property he administers is said to be 
i l l  cusfodia legis. High on Receivers (4th Ed.), ch. 1, page 3. I t  may 
he noted, hoxerer,  that  the offense here charged apparently took placr 
prior to the amendment of 1931, interpolating the word "trustee," and 
the term is not used in the indictment. 

"Al r e c e i ~ e r  is a ministerial officer of a court of chailccry, appointed 
as an  indifferent person between the parties to a suit merely to take pos- 
sewion of and preserve. l~endeute liic, the fund or property in litigation. 
when i t  does uot seem equitable to tlie court that  either of tlie litigant< 
ihould have possession of it. H e  holds the property for the benefit of all 
the parties interested. H i s  title and possession is that clf tlie court, and 
any attempt to disturb his poqsession or to interfere v i t h  him, when lie 
is acting under the authority and orders of the court, i s  contempt, and 
punishable accordinglyn-IValker, J., in  8. v. R. R., 152 N. C., 785, 
67 S. E., 42, 21 Ann. Cas., 692, 26 L. R. A. (3. S.) ,  710. 

"Generally speaking a receirer is not an agent, except of the court 
appointing h im;  tlie very term receiver negatives such an  idea. H e  is  
merely a ministerial officer of the court or. as he is sometimes called. 
tlie hand or arm of the court, . . . really represeiiti~ig the court, 
and acting under its direction, for the bendit of a l l  the parties in in- 
terest. . . . His  acts and possession art. the acts a d  possession of 
tlie court. . . . The parties to the litigation have 11ot the least au- 
thority over him. . . . His  authority is d e r i ~ e d  solely from the a r t  

of the court appointing him, . . . and he is the snbject of its order 
only." 2 3 R . C . L . , p . 7 .  

I n  People I - .  Goldnta.n, 318 Ill., 77, it  was held that  a receiver of n 
partnership estate was covered by the embt>zzlement statute under tlie 
principle of e jusd~nz gcneriyc, executors and administrators being Ppe- 
cifically mentioned therein. The  Illinois statute is also somen-hat 
broader than  ours. Whether a collector of a decedent's estate would 
rome within the purview of our statute n-e make no decision. Tlw quci- 
tion is not before us. 

Nor is i t  essential pre\ently to premise nliethrr a r e t e i ~ e r  of an  in- 
solrent corporation is c o ~ e r e d  by ally of the rognate statbtes, C. s., 4269 
t o  4276, inclusire. It i.; enough t.o hay tlrc defendaut iq not indicted 
under ally of these statutes. 

The  case of 8. 7>. Ray, 207 S. C., 6-12, 178 S.  E., 6'21, wherein a com- 
missiolier to sell land was charged with embezzlement, is not an  au- 
thority in  support of the present i~ldietment. There thc bill lvas not 
challenged by demurrer or motion to quash, and its sufficiency was not 
mooted. The  case was made to turn  on the inadequacy of the court's 
cdliarge to the jury. 
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Whether the scope of the statute should again be enlarged SO as to 
include receivers is a legislative rather than  a judicial question. Wakc 
County v. Faison, 204 N. C., 55, 167 S. E., 391. "It  is ours to  construe 
the laws and not to make them."-Hoke, J., i n  8. v. Barksdale, 181 
4. C., 621, 107 S. E., 505. "It  is  in the province of the lawmaking 
power to change or modify the statute, not ours."-Clarkson, J., in  
Dill-Cramer-Tmitt Corp. z.. Dozcxs, 201 N. C., 478, 160 S. E., 492. Wha t  
the General Assembly has written i t  has written, and if i t  be not satis- 
fied with its present writing i t  can write again. However much we may 
think the law might well be otherwise, this should not blind our judg- 
ment to what i t  really is. I t  is ours only to declare the law, not to make 
it. Moore v. Jones, 76 N. C., 187. A casus omissus is not unusual, espe- 
cially in legislation of this kind, as witness the numerous amendments 
to the statute. 17. 8. 2'. TYeitzel, supra. On  the other hand, i t  is remem- 
bered that  receivers are required to give bond, and they are subject to 
the summary powers of the court. 8, v. Xorris ,  120 Wash., 146, 207 
Pac., 18. N o  doubt, in the instant case, had the facts been developed, a 
different picture would have been presented. Bu t  why go through the 
tedium of a trial if the bill charge no crime? 5'. v. Barton, 125 K. C., 
702, 34 S. E., 553. 

On the record as i t  now appears, and under the law as written a t  the 
time, the judgment of quashal would seem to be correct. 

Affirmed. 

BARKJEILL. J., took no par t  in the consideration or decision of this 
case. 

THE NATIONAL COUNCIL, JUNIOR ORDER UNITED AMERICAN XE- 
CHANICS ; THE STATE COUNCIL, JUNIOR ORDER UNITED AMERI- 
CAN MECHANICS OF NORTH CAROLINA; BURKEMONT COUNCIL 
No. 44, JUNIOR ORDER UNITED AMERICAN NECHANICS; AND 

ERNEST BOLICK, RECORDING SECRETARY OF BURKEMONT COUNCIL 
No. 44, JUNIOR ORDER UNITED AMERICAN MECHANICS, PLAIN- 
TIFFS, T. MRS. CHARLES E. TATE AND ROSEBUD TATE, DEFENDANTS. 

(Filed 3 November, 1937.) 

1. Insurance 5 36a-Wife of insured held his "legal dependent" and 
entitled to proceeds of mutual benefit insurance contract. 

The by-laws of plaintiff fraternal benefit society provided that upon the 
death of a member in good standing in its funeral benefit association, his 
"legal dependent" should receive the amount stipulated in the contract. 
At the time of insured's death there were no by-laws governing change 
of beneficiary. At the time he became a member of the association 
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insured was supporting his wife and daughter, but shortly thereafter his 
daughter, who was over eighteen years of age, moved to another state and 
cmsed to live with her parents. Insured signed a memorandum, which 
mas filed in the roll book of the local council by the recording secretary, 
stating he wished his funeral benefit insurance paid to his daughter, a s  he 
considered her his legal dependent, his wife having othe: insurance. Held: 
Upon the death of insured his wife alone was his legal dependent and 
entitled to the payment of the funeral benefits, and while an insured ordi- 
narily may change the beneficiary of a n  insurance contract, unless re- 
strained by some provision of law or rule of the order, the paper-writing 
signed by insured erroneously describing his daughter a s  his "legal de- 
pendent" cannot have this effect. 

2. Legal Dependents. 
A "legal dependent" of a person is one whom he is  required by law to 

support and not merely one he may lawfully support, and the legal wife 
of a person is  a "legal dependent." C .  S., 6Z05, 4447. 

3. Insurance 3 6 a -  
Where two rival claimants for the proceeds of a life insurance contract 

threaten suit, a suit instituted by insurer to determine which is  lawfully 
entitled thereto, cannot constitute a waiver or ratification of a n  attempted 
change of beneficiary by insured prior to his death. 

WINDORNE, J., took no part in the consideration or decisio!~ of this case. 

API>EAL by  defendant  Mrs.  Charles  E. T a t e  f r o m  jutlgment rendered 
by H<trde~~,q,  J . ,  a t  J u n e  Term,  1037, of B ~ R K F .  Revei.sed. 

*lct ion t o  determine the  proper  beneficiary of f u n e r r l  benefits o r  in-  
surance on the  life of C l i a r l e ~  E. Tate.  tlwc,aqed. T h e  plaintiff,  J u n i o r  
Order  United Limer icaa  hlerllanics, a fraternal benefit society, act ing 
througli i t s  funera l  benefit t lepartmrnt,  i s  l c a d y  t o  p a p  the  proceeds of 
the  bcnefiti due on the death of decedent, t o  x i t ,  $300.00, and  check f o r  
w m e  is i n  the euqtody of plaintifT Ernes t  Bolick, recording secretary of 
the local council of said ~ocic.ty, f o r  paymelit t o  t h e  legal beneficiary. 
E a c h  of the defendants, hlrs .  Charles  E. Tate,  the  ~vidow, a n d  Rosebud 
'I'ate, daughter  of decedent, claims to be the  legal beneficiary entitled 
to  the fund.  B y  order  of court  the  plaintiff was permit ted t o  p a y  the  
fund  (less cer tain expenres) into court  and  t o  he disc,iarged f r o m  all 
fu r t l l r r  l iability, lea\ ing  the two defendants  to  l i t igate  their  respectins 
rlaims. 

.Jury t r i a l  n :I. \mi \  ed. and i t  was agreed t h a t  tlic t r ~ a l  judge should 
hear  the  e r ide~lce ,  find the facts,  a n d  render  judgment  upon  h i s  conclu- 
sions of l aw thereon. 

T h e  mate r ia l  a n d  pertinent facts  fonnd hy t h e  judge m a y  be sum- 
rnarized as  follows : 

T h e  J u n i o r  Order  of United America11 Mechanics is a f ra te rna l  bene- 
fit society. T h e  plaintiff, Na t iona l  Council o r  supreme governing body 
of the  society, i ,  :I c~orporntion organized and  existing under  the laws of 
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the State of Pennsylvania. The  plaintiff, State Council Junior Ordel. 
United American Nechanics of North Carolina, is a corporation organ- 
ized under the laws of North Carolina and is the state council of said 
society. The plaintiff, Burkemont Council, S o .  44, is the subordinate 
council or lodge of said society, of which deceased was a member, and 
Ernest Bolick, a citizen of Burke County, is thc recording secretary of 
the local council. 

Tha t  prior to 29 September, 1924, Charles E. Tate, the decedent, was 
duly elected, initiated, and admitted to membership in said Burkemout 
Council, KO. 44, and thereupon said society, acting through its funeral 
benefit department, contracted and agreed with the decedent that  in the 
event he was a member of said society, in good standing, a t  the time of 
his death the said society, acting through its funeral benefit department. 
would pay funeral benefits amounting to $500.00 to the legal dependent 
of said decedent. Decedent continued to pay his dues as a member of 
said order until his death in 1931. 

Tha t  on 29 September, 1924, decedent was living with and supporting 
his wife (defendant Mrs. Charles E. Tate)  and his daughter, Rosebud 
Tate, a t  his home in Morganton, S o r t h  Carolina. That  on said date 
said Rosebud Tate was over eighteen years of age. That  in 1925 de- 
fendant Rosebud Tate remored to Knoxrille, Tennessee, and thereafter 
lived separate and apart  from the decedent until his death. 

That  on 29 September, 1924, decedent dictated and signed a paper- 
writing in the following words: "I, C. E. Tate, hereby request the 
Junior Order to pay my funeral benefit insurance to my youngest daugh- 
tcr, Miss Rosebud Tate, as I consider her my legal dependent, as my 
wife has other insurance. (Signed) C. E. Tate. TTitness: T .  L. Sig- 
mon." This paper-~vriting was placed by the then recording secretary, 
R.  E. Cox, in the roll book of said local council where the name of de- 
cedent as a member was written and where jt remained until produced 
in court by the present recording secretary. 

"That there n a s  no written or eqtablished rule of the council a t  the 
time as to how, by what method, or to whom paper-writing affecting its 
contract of insural~ce should be presented or filed, other than such as 
are incident to the duties of a recording secretary, and the customary 
procedure of the then recording secretary of placing such papers in 
the roll book where thc names of members were recorded. That  the 
by-law of the society proriding the method of designating a beneficiary. 
now ill force, was not adopted until after the death of decedent." 

I t  naq admitted in the allswer of defendant Rosebud Tate that a t  the 
time of filing the paper-writing referred to with the recording secretary 
there was no rule or regulation of the society affecting the contract of 
the society, except Alr t .  VIT, scc. 1, of the by-laws, which reads as fol- 
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lows : "Upon the death of a member of this council in good standing in 
the funeral benefit association his legal dependent shall receive $500.00." 

Upon the facts found the court below concluded that the decedent had 
the right to designate his legal dependent and to name the beneficiary 
of his funeral benefits, and did so designate defendant :Rosebnd Tatc by 
the paper-writing referred to; that the acceptance a i d  filing of said 
paper-writing by the recording secretary, with the implied assent of the 
local council, was binding on the Junior Order United >lmerican Me- 
chanics and the funeral benefit department, the facts found constituting 
a ratification by the plaintiffs of the act of the recording secretary in 
accepting said paper-writing, and that the plaintiffs by bringing this 
suit waived all objections as to the method in which the paper-writing 
mas filed. Thereupon judgment was rendered that defendant Rosebud 
Tate was entitled to the fund, and defendant Mrs. Charles E. Tate 
appealed. 

Rober t  W .  Proc tor  for i l lrs.  Charles  E. I 'ate,  appellalzf .  
I .  T .  i l v e r y  for Rosebud T a t e ,  appellee.  

DEVIPI', J. While there was no written certificate of insurance issued, 
it was admitted and found by the court below that the Junior Order 
United American Mechanics, a fraternal benefit society acting through 
its funeral benefit department, contracted with Charhs E. Tate, the 
decedent, then a member of the order, that in the event he was a member 
of said society, in good standing at the time of his dt>ath, the named 
society, the plaintiff, acting through its funeral benefit department, 
would pay funeral benefits amounting to $500.00 to the legal dependent 
of said decedent. I t  was further admitted that Charles E. Tate died in 
1931, and that up to the time of his death he was a member, in good 
standing, of the order. The by-laws of the society provided that, "Upon 
the death of a member of this council, in good standing in the funeral 
benefit association, - his legal dependent shall receive $500.00." The 
money has been paid into court. 

Cpon the death of the decedent, who was the legal dependent under 
the terms of the contract and upon the facts found by ;he trial judge? 

Legal dependent means something more than one who is deriving sup- 
port from another. I t  imports one who has the right tcl invoke the aid 
of the law to require support. And the status of a wife living with her 
husband as being his legal dependent, entitled in law to his support, is 
recognized by our statutes, C. S., 6508, 4447. 

I n  the case of V a u g h a n  v. Uni ted  A m e r i c a n  Z e c h a n i c s ,  136 Mo. App., 
362, a suit by the mother of the decedent to recover under a contract by 
this same plaintiff to pay the insurance to his legal deperdent, the Court 
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used this language: "The term 'legal dependent' is used in a more lim- 
ited sense than that of 'lawful dependent,' which would include all per- 
sons except those who might occupy an unlawful relation to the insured. 
There was no legal duty imposed by law on the insured to support his 
mother, yet at  the same time i t  mould have been lawful for him to have 
done so. A man's legal dependents are his wife and minor children, and 
the law imposes upon him the duty to support them. The term 'legal' 
means that which is according to law. I t  does not mean permitted by 
law, but means created by law." 

I n  Applebaum v. Commercial  Travelers, 171 N .  C., 435, it was held 
that when the constitution of the fraternal benefit association limited the 
beneficiary to a person dependent on the member, this meant legally 
dependent, and that a wife by a bigamous marriage, though named in 
the certificate of insurance as beneficiary, was not entitled to the in- 
surance. 

I t  is admitted that defendant Mrs. Charles E. Tate had continuously 
lived with decedent during the entire period and up to the time of his 
death, and that defendant Rosebud Tate, since 1925, had continuously 
lived separate and apart from him and in another state. 

However, defendant Rosebud Tate contends that by the paper-writing 
signed by decedent 29 September, 1984, in which he requested the order 
to pay his iusurance to his daughter as his legal dependent, he designated 
her as his legal dependent, and that this written designation to that 
effect, filed by the recording secretary of the local council in the roll 
book, was impliedly assented to by the local council, and that this had 
the effect of binding the funeral benefit department of the order, and 
that by bringing this action plaintiffs have ratified and acquiesced in this 
designation. 

But the facts found do not justify this conclusion. I t  does not appear 
that there was any provision in the rules and by-laws of the order that 
would give effect to this written request of a member made subsequent 
to the contract, and filed with the recording secretary of the local coun- 
cil, that the insurance be paid to a person whom he mistakenly desig- 
nated as his legal dependent. The contract a t  the time it was entered 
into made the benefits upon his death receivable only by his legal de- 
pendent. 

Ordinarily a member of a fraternal benefit society may change the 
beneficiary in his policy or contract of insurance, unless restricted by 
some provision of law or by some rule of the order (Pol lock v. House-  
hold of Ruth, 150 N. C., 211), but in this case there was an attempt on 
the part of the member erroneously to define his legal dependent, and to 
designate one who does not come within the meaning of the term. 
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"When a person's eligibility a s  a beneficiary depends upon  h i s  sustain- 
ing  a part icular  relation to  the  member, his  eligibility is generally de- 
terminable as  of the  member's death." 45 C. J., 16i .  

T h e  inst i tut ion of action by  the plaintiffs, where two r iya l  c laimant< 
threaten suit,  cannot be held to constitute ratification or  waiver. Keener 
v. Grand Lodge,  A. 0. U. W., 38 N o .  App., 543. T h e  defendant Rose- 
bud T a t e  had ceased to be i n  a n y  sense depeudent upon  the decedent f o r  
six years  p r io r  t o  and  a t  the t ime of h i s  death.  H i s  wife alone could be 
held to be h i s  legal dependcnt, and  under  the terms of t ie contract is the 
one entitled to  the funeral  benefits upon  his death, a n d  to the  f u n d  non 
i n  t h e  hands  of the court.  

W c  conclude t h a t  there was  e r ror  i n  the  vourt below i n  holding, undc.1 
the  facts  presented, t h a t  defendant  Rowhucl T a t c  wa.: entitled to  the 
fund,  and  the  judgment to  t h a t  effect mmt bc 

Reversed. 
WINBORSE, J., took 110 p a r t  in tllr  consideration or decision of thi. 

case. 

E. C. SMITH AND HIS WIFE, RIA;\IIE J. SMITII,  v. TUIIXAGE-WINSLO\V 
COJIPANP, INC. (Now J. E. WINSLOW COMPANY, I S C . ) .  

(Filed 3 November, 1.937.) 

1. Deeds § lob--Purchasers fo r  value i n  registered instruments t ake  free 
from claims arising from unregistered instruments. 

Ordinarily, a person interested in a transaction involving title to land 
may rely upon the public records, and a grantee, mortgagee, or trustee for 
value in registered instruments takes title conveyed in snch instruments 
free from claims arising from prior unregistered inslruments, and no 
notice, however full and formal, will supply want of registration. C. S.. 
3309, 3311. 

2. Deeds §§ 7, lob--Purchase money deed of t rus t  f rom husband on lands 
deeded t o  wife held ineffective a s  against purchaser from wife. 

Where the owner of lands deeds same to a wife, according to the lan- 
guage of the registered instrument, and the husband alone executes a 
purchase money deed of trust on the lands which is  rc?gistered prior to 
the registration of the deed in fee to the wife, the records are  insufficient 
to show that  the husband had any interest in the land, and the purchase 
money deed of trust is  ineffect i~e as  against creditors or subsequent pur- 
chasers for value from the wife. and where the husband and wife there- 
after execute a mortgage, which is  duly registered, the mortgagee is  en- 
titled to foreclose same upon default ns against those claiming title by 
foreclosure under the purchase money deed of trust, and this result is  not 
t~fl'ected by the fact that the mortgage, in the clause warranting title. 
referred to the purchase money deed of trnst hy page number of the 
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registry book, since such reference does not constitute even constructive 
notice in that the records mould not have shown that the husband had 
any interest in the land, and since no notice, homever full and formal, 
will supply want of registration. C. S., 3309, 3311. 

APPEAL by defendant from Cranmer, J., at April Term, 1937, of PITT. 
Reversed. 

This is an action to enjoin the sale of a tract of land described in the 
complaint under the power of sale contained in a mortgage from Mary 
Paramore and her husband, W. B. Paramore, to the defendant, dated 
12 February, 1929, and duly recorded in the office of the register of deeds 
of P i t t  County, on 13 February, 1929, in Book B-17, at page 243. 

The plaintiffs allege in their complaint that they are the owners in fee 
and in possession of the tract of land described in the complaint, and 
that they claim title to said tract of land under and through deeds and 
conveyances as follows : 

1. Deed from G. W. Haddock and his wife, Bessie Haddock, to W. B. 
Paramore, dated 21 October, 1922, and conveying the tract of land de- 
scribed in the complaint. 

This deed is not recorded in the office of the register of deeds of Pi t t  
County; there is, however, a deed dated 21 October, 1922, from G. W. 
Haddock and his wife, Bessie Haddock, to Nary  Paramore, wife of 
W. B. Paramore, recorded in said office, on 9 February, 1929, in Book 
E-17, at  page 422. 

2. Deed of trust from W. B. Paramore to 8. W. Bailey, trustee, dated 
21 October, 1922, and duly recorded in the office of the register of deeds 
of Pi t t  County, on 24 October, 1922, in Book P-14, at  page 293. The 
said tract of land is the same as that described in the complaint and in 
the deed from G. W. Haddock and his wife, Bessie Haddock, to Mary 
Paramore, wife of W. B. Paramore, dated 21 October, 1922, and re- 
corded in the office of the register of deeds of Pi t t  County, on 9 Febru- 
ary, 1929, in Book E-17, at  page 422. 

An endorsement, as follows, appears on the margin of the page on 
which the said deed of trust is recorded: 

"This deed of trust has been foreclosed. The land described therein 
was purchased by G. W. Haddock. This 12 December, 1930. 

A. W. BAILEY, Trustee. 
Book P-14, page 293, 
Pi t t  County Registry." 

3. Deed from -1. W. Bailey, trustee, to G. W. Haddock, dated 12 
December, 1930, and duly recorded in the office of the register of deeds 
of Pi t t  County, on 12 December, 1930, in Book U-18, at  page 145. The 
tract of land conveyed by this deed is the same as that described in the 
complaint. 
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4. Deed from G. W. Haddock and his wife, Bessie Haddock, to J. S. 
Paramore, dated 21 December, 1934, and duly recorded in the office of 
the register of deeds of P i t t  County, on 91 December, 1934, in Book 
U-18, at  page 38. The tract of land conveyed by this deed is the same 
as that described in the complaint. 

5. Deed from J. S. Paramore and his wife, Myrtle P ~ r a m o r e ,  to E. C. 
Smith and his wife, Mamie J. Smith, dated 24 October, 1935, and duly 
recorded in the office of the register of deeds of Pi t t  Co~mty, on 24 Octo- 
her, 1935, in Book F-16, at  page 14. The tract of land conveyed by tbiq 
deed is the same as that described in the complaint. 

The defendant in its answer denies that plaintiffs are 1 he owners in fee 
of the tract of land described in the complaint, and alleges that W. B. 
Pararnore, under whom the plaintiffs claim title to satd tract of land, 
never had title to the same, and that for that reason his deed of trust 
to A. W. Bailey, trustee, conveyed no title to said tract of land. 

The. plaintiffs further allege in their complaint that at  the date of the 
execution of the deed from G. W. Haddock and his wife, Bessie Had- 
dock, and at  the date of the execution of the deed of trust from W. B. 
Paramore to A. W. Bailey, truster, to wit:  21 October, 1922, the grantee 
named in said deed was W. B. Paramore; that after the delivery of said 
dred to W. B. Paramore, and after the registration of said deed of trust 
from W. B. Paramore to A. W. Bailey, trustee, and before the registra- 
tion of the deed from G. W. Haddock and his wife, Bessie Haddock, on 
9 February, 1929, W. B. Pararnore caused his name to be stricken from 
said deed as the grantee named therein, and the name of' his wife, Mary 
Paramore, to be written therein as the grantee; and that after the said 
change in the name of the grantee in said deed, the said deed was re- 
corded in the office of the register of deeds of Pi t t  County, on 9 Febru- 
ary, 1929, in Book E-17, at  page 422, with the result that the name of 
Mary Paramore appears in the said deed as grantee, whereas the name 
of W. 13. Paramore should appear in said deed as grantee. 

The defendant in its answer denied this allegation in the complaint. 
and alleges that if the change in the name of the grantee in said deed 
was made as alleged in the complaint, the defendant tit or before thr 
date of its mortgage from Mary Paramore and her husband, W. B. Para- 
more, to wit: 12 February, 1929, the defendant had no notice of such 
change, and that i t  took said mortgage as security for the indebtedness 
of the said Mary Paramore and her husband, W. B. Paramore, to the 
defendant, relying upon the records in the office of the register of deeds 
of Pi t t  County. 

The plaintiffs further allege in their complaint that on 12 February, 
1929, W. B. Paramore and his wife, Mary Paramore, executed a mort- 
gage b,y which they conveyed to the defendant the tract of land described 
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in the complaint, together with other property, real and personal, for 
the purpose of securing the payment of their indebtedness to the defend- 
ant as recited in said mortgage; that said mortgage was duly recorded 
in the office of the register of deeds of Pi t t  County, on 13 February, 
1929, in Book 8-17, at  page 293; and that said mortgage contains a 
clause in words as follows : 

"The parties of the first part further represent that they are the 
owners in fee simple of the property above described, and that the same 
is not encumbered by any other mortgage or judgment, or in any man- 
ner, except P-14, 293, on real estate." 

The defendant in its answer admits this allegation of the complaint, 
and alleges that by reason of said mortgage from Mary Paramore and 
her husband to the defendant, the defendant has a lien on the tract of 
land described in the complaint prior to any claim of the plaintiffs to 
said tract of land. The defendant further admits in its answer the 
allegation of the complaint that the defendant has advertised the tract of 
land described in the complaint for sale under the power of sale con- 
tained in the said mortgage, and that unless enjoined and restrained by 
the court in this action, the defendant will sell the said tract of land in 
accordance with said advertisement. 

When the action was called for trial, and the pleadings read, the court 
was of opinion that on the allegations of the complaint, and the admis- 
sions of the answer, the plaintiffs are the owners in fee simple and 
entitled to the possession of the tract of land described in the complaint, 
and that the mortgage from W. B. Paramore and his wife, Mary Para- 
more, to the defendant, by reason of the reference therein to the deed of 
trust from W. B. Paramore to A. W. Bailey, trustee, as recorded in the 
office of the register of deeds of Pi t t  County, in Book P-14, at  page 293, 
is not a lien on the said tract of land, and accordingly adjudged that 
the plaintiffs are the owners in fee and entitled to the possession of the 
said tract of land, and enjoined the defendant from selling said tract of 
land under the power of sale contained in said mortgage. I t  further 
adjudged that the costs of the action be taxed against the defendant. 

From said judgment the defendant appealed to the Supreme Court, 
assigning error in the judgment. 

Blount  & J a m e s  for plaintif fs.  
J .  L. E v a n s  and Albion D u n n  for defendant.  

COXNOR, J. A person interested in a transaction involving the title 
to land situate in any county of this State may ordinarily rely upon the 
public records of said county for the purpose of ascertaining the true 
title to said land. 
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I t  is prorided by statute that  "no conveyance of land, or contract to 
convey or lease of land for more than three years, shall be valid to  pass 
any property as against creditors or purchasers for a raluable consider- 
ation from the donor, bargainor, or lessor, bnt froin the r~gis t ra t ion  
thereof within the county where the land 1ic.s." C. S., 3309. 

I t  is further provided by 5tatnte that  "no deed of t r u s ~  or mortgage for 
real or personal estate shall be ral id a t  law to pass any pro pert^ as 
against creditors or purchasers for a 1-aluable coilsideration from the 
donor, bargainor, or mortgagor, but from the registration of such deed 
of trust or mortgage on the county where the land lies; or in case of 
personal estate, where the donor, bargainor, or mortgagor resides; or in 
case the donor, bargainor, or mortgagor resides out of the State, where 
the said personal property, or some par t  of the same, is situated; or in 
cases of choses in  action, where the donee, bargainee, or mortgagee 
resides." C. S., 3311. 

I n  construing and applying the foregoing statutes, this Court has uni- 
formlg and consistently held that  no notice, however full and formal, 
mill supply want of registration where the unregistered deed conveys 
land, or  the unregistered deed of trust or mortgage conreys land or 
personal property to one who is claiming said land or personal property 
against a purchaser for value from or against a creditor of one whose 
title to the said land or personal property is derived from a duly regis- 
tered deed, deed of trust, or mortgage. Such constructloll and applica- 
tion is necessary to enforce the public policy of this State, as declared in  
these statutes. This policy cannot be varied to meet the apparent hard- 
ship of a n  individual case, such as that  presented by the record in this 
appeal. See Duncan 1 % .  Gulley, 199 N .  C., 552, 155 S. E., 244, and 
numerous other cases which may be found in digests i n  general use. 

I f  it  be conceded in  this case that  the words and figures found in the 
clause contained in  the mortgage from Mary Paramore and her husband, 
W. B. Paramore, to wit : "Except P-14-293," are sufficieit as a reference 
to the deed of trust from W. B. Paraniore to A. W. Bailey, trustee, 
recorded in the office of the register of &eds of P i t t  County, on 24 
October, 1922, in Book P-14, a t  page 293, it does not Sollox~ that  such 
reference was sufficient notice to the defendant a t  the dzte of the execu- 
tion of its mortgage from Mary Paramore and her husband, W. B. Pa ra -  
more, tha t  W. 13. Paramore had title, legal or equitable, to the land con- 
reyed to the defendant by its mortgage. An investigation of the records 
in the office of the register of deeds of P i t t  ('ounty, a t  or before the date 
of the execution of said mortgage, would have disclosd a deed from 
G. W. Haddock and his wife, Bessie Haddock, to Mary  l3aramore, dated 
21 October, 1922, and recorded in  said office on 9 February, 1929, in 
Book E-17, a t  page 422 ; such investigation would not hare  disclosed any 
deed to W. B. Paramore, conveying to him the land which he conveyed 
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by his  deed of t rus t  t o  A. W. Bailey, trustee. W h e n  the  defendant  ac- 
cepted the  mortgage f r o m  M a r y  P a r a m o r e  and  her  husband, Mr. B. 
Paramore ,  i t  h a d  n o  notice, actual  o r  constructive, t h a t  the  deed f r o m  
G. W. Haddock  a n d  his wife, Bessie Haddock,  a t  the  da te  of i ts  delivery, 
conveyed the  land  described therein t o  W. R. Paramore ,  and  not to  his 
wife, N a r y  Paramore ,  as  shown b y  the record. See I lardy  v. Fryer, 194 
N. C., 420, 139 S. E., 833, where the  facts  a r e  readily distinguishable 
f r o m  the facts  of this  case. 

There  is e r ror  i n  the judgment on the  pleadings i n  the  instant  case. 
Thc  judgment  is reversed and  the action remanded t o  the  Superior  Court  
of P i t t  County f o r  t r ia l  by a j u r y  of the  issues raised by the pleadings. 
W h a t  the  legal cffect of answers to  these issues favorable to  the plaintifi  
will be is not presented on the record i n  this appeal.  

Reversed. 

ELLA SPEAR H M I P T O S  r .  J .  1'. WEST. 

(Filed 3 Xovember, 1937.) 

1. Wills § 31- 
A will must be construed as  a whole from its four corners to give effect 

to the intent of the testator a s  expressed in the language used. 
2. Sam- 

The rule that a general devise will be construed to be in fee, C .  S., 4162, 
applies only when the language employed by testator fails to show n clear 
intent to convey an estate of less dignity. 

5. Same- 
While ordinarily a general devise with power of disposition vests the 

fee in the first taker, the rule does not apply where the pon-er of disposi- 
tion, as  to part of the estate a t  least, is limited to disposition by will, with 
provision for the vesting of the estate undisposed of by will in named 
beneficiaries. 

4. Wills § 3%---General devise held not  to  convey fee simple in  view of 
subsequent i tems of will showing intent t o  convey estate  of less dignity. 

A general devise to testator's wife with subsequent items providing that 
one-half the estate "remaining" a t  her death should go to his adopted son 
in fee, and the other half, in the event the wife did not dispose of the 
residue of the estate by will, to go to the children of L., i s  held to show 
an intent to convey an estate of less dignity than a fee simple to testator's 
wife, rebutting the presumption that the general devise to the wife should 
be construed to be in fee, C. S., 4162, the power of disposition of part of 
the estate, a t  least, being limited to disposition by will, and the 
does not have the power to convey the entire estate by deed in fee simple. 

SCHENCIC, J., dissenting. 

RARRHILL, J., concurs in dissenting opinion. 
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APPEAL from Wil l iams ,  J., at April Term, 1937, of CURRITUCK. 
This was a controversy without action. Plaintiff ccntracted to sell 

and defendant to buy certain real estate in Currituck County. The 
plaintiff tendered deed therefor and defendant refused to accept same 
and pay the agreed price on the ground that plaintiff is unable td convey 
a fee simple title to the real estate involved. 

I t  is admitted that the land, the title to which is in controversp, passed 
under the mill of H. D. Spear, the late husband of the plaintiff, and that 
the determination of the-questions at  issue depends ui,on the construc- 
tion of said will which was probated 4 June, 1927. 

The pertinent portions of the will are as follows: 
"3rd. A11 the remainder and residue of my estate of ,.very sort, kind 

and description, whether real, personal or mixed, and wherever situate. 
I give, devise and bequeath to my beloved wife Ella Spear. 

"4th. Upon the death of my wife I further direct that one-half of my 
estate bond money real or personal then remaining as a part of my 
estate shall be given to Charlie Spear in fee simple. 

"5th. Upon the death of my wife I further direct that in the event 
that she s h h  not leave a wily disposing of the residue of my estate, I 
give, devise and bequeath to Mrs. Matthew Lagasse children then living 
and to be equally divided." 

I i a r r y  J .  Berg  and J o h n  H .  .Hall for plai,ltiff, appcl lcc~.  
Chester R. Morris  for defendnnt ,  appellant.  

DEVIW, J. Construing the will of H. D. Spear as a whclle, and looking 
at  it from its four corners, in the effort to give effect to his intent as 
expressed in the language used ( B e y e r  I . .  Hulluck, 210 X. C., 321), it 
would seem that the testator did not intend that his widcw should have 
a fee simple estate in all his land, for he sets forth two provisions for its 
disposition after her death. I f  he had stopped with a general and indefi- 
nite devise of his estate to his wife, as stated in the third item, by the 
force of the statute, C. S., 4162, undoubtedly it would hare been con- 
strued a devise in fee simple. I f  in the fourth item he had m e r e l ~  
added to the indefinite devise that after her death the land remaining 
(presun~ably meaning undisposed of) he given to another, and said no 
more, the rule laid down in H a m b r i g h t  v. Curroll,  204 1;. C., 496, 168 
S. E., 817, and Carroll v. Herr ixg ,  180 N .  C., 369, 104 S. E., 892, would 
have controlled. I t  was said in P a f r i c k  1.. Norehead ,  85 N .  C., 62, 
quoting the language of Cl~ancel lor  K e n t  in Jackson z. Bobbins,  16 
Johnson, 53'7: "A devise of an estate generally or indefinitely, with a 
power of disposition over, carries the fee." However, the fourth item 
provides for the devolution of only one-half of his estate "remaining" 
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after the death of the testator's wife. I f  the language used in the fourth 
item be construed to imply an unrestricted power of disposition of an 
one-half interest in the land the devolution of the other half interest in 
the land is set out in the fifth item. 

I n  the fifth clause the power is restricted and limited to disposition by 
will. The testator there inserts a further and additional direction with 
respect to the other half of his estate, and uses this language: "Upon 
the death of my wife I further direct that in the event that she should 
not leave a will disposing of the residue of my estate, I give, devise and 
bequeath to Mrs. Matthew Legasse children." 

The title we are called upon to decide did not pass by a will executed 
under the power conferred, but the widow, having married again, pro- 
poses to execute a deed to the defendant West, conveying the entire 
interest in the land in fee simple, disregarding the fifth clause entirely. 

I n  Hambright v. Carroll, 204 N .  C., 496, 168 S. E., 817, land was 
devised to be "divided equally between my children (naming them) and 
my granddaughter, Louise Hambright. The share Louise Hambright 
will receive I want my executor to hold in trust and give her the pro- 
ceeds; . . . but should she die without children, then what remains 
of her share becomes a part of my estate." The ground upon which 
the devise to Louise Hambright was held a fee appears from the follow- 
ing quotation from the opinion. "To his three children the testator 
gave a fee or absolute title; the plaintiff was to hare an equal share- 
share equal in quantity with the others. The phrase 'what remains of 
her share' carries the connotation that nothing may remain; and this 
implies an unrestricted power of disposition." 

I n  Carroll v. Herring, 180 N.  C., 369, 104 S. E., 892, the devise was 
of two tracts of land to "James A. Carroll in fee, but if he die, without 
heirs, possessing the lands or either tract. ~v i th  remainder to the heirs 
of J. W. Carroll." There the decision was predicated upon a similar 
view. Not only was the devise to the first taker in fee, but the limita- 
tion over was in case he die "possessing the lands," indicating full power 
of disposition in James A. Carroll. 

But the situation here is distinguishable. I t  is out of the facts that 
the law arises. The devise was not in fee to the first taker. The appli- 
cation of C. S., 4162, is negatived by the remaining rlauses of the will. 
The language of the mill, in effect, that one-half of his estate remaining 
after the death of his wife be given in  fee simple to Charlie Spear, his 
adopted son, and that the other half, if undisposed of by the widow by 
mill, be given to the Legasse children, indicates the definite intention of 
the testator that his widow should not have power to convey the entire 
estate by deed in fee simple. 

The requirement of C. S., 4162, that a devise to any person shall be 
construed to be in fee simple, is qualified by the remaining portion of 
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the secation, "Unleis sl~cli devise sliall in plain and espress words slio\r, 
or it shall be plainly intentlet1 I)? thc will or ,inme part  rl~crcof tliat tlie 
testator intended to conr-ey a n  estatc of less dignity." 

Taking the will in que.;tion by its four corners and g i ~ i n g  effect to 
c ~ c r y  part  thereof. inclutling the f n ~ ~ r t h  antl fifth itcins. it  berms to have 
been plainly intelidetl bp the testator that an estate of lcsi dignity than 
a fee simple be coilvt,,vrd. I n  X t c s  1 % .  Il'illirru~s. 165 S. ('., 201, 81 S. 33.. 
206, tlie t i c r i ~ e  was :  "1. My house antl lot . . . 1 lcarc to my 
dauglitcr Jelinit~ Lee. 2. 111 caw illy d a i ~ g l ~ t c r  cJcnnii Lee shall die 
I\-ithout ihhuc. s n r r i ~  ing licr, tlien I deiirc \aid l)ropcarty to return to n ~ y  
eltleyt (laughter." I t  was held tliat the int t~ntion not tc  g i re  an estate 
in fcc iirnple plainly appeared. 

I n  l i 'oberfs 1.. Strundrrs,  192 X. C., 101, 134 S. EL, 451, the d e ~ i s e  in 
thr  first paragraph n as in tlieze words : ''I g i rc  to rnJT beloved wife, 
Martha Robert*, all ~ n y  estate, real ant1 personal." I n  the third para- 
grapll the twtator u w l  this Iangnage: ''z\ll the re.t of my  property I 
give to lily wife a, abore stated, during her \\iclowhood; if she should 
inarry, she nonltl he entitlctl to a d o u ~ r  on the estatr in 'orm according 
to the l a m  of Sort11 ('arolina." Tt was held the contrcllling intention 
of tlie testator was not to convey a fee simple. T o  the salne effect is the 
holding in Foil 1 % .  -\7cwsoule, 138 N. C., 115, 50 S. E., 5 ! ) 7 ;  S h u f o r d  r .  
l l rady ,  160 S.  C., 22-1, S 5  S. E., 303; Pil l~g 1 .  X I I I Z ~ ' C ~ I ~ ,  182 N. C., 493, 
100 S. E., 339; J o l l c y  1 5 .  I3uinphricc ,  204 S .  C., 672, 11% S. E., 417; 
.1leza?ltIcr 7 % .  , l l cmnt l c r ,  210 X. C., 281; Rnrc-o v. Owe)is ,  ante, 30. 

T e  conclude that the plaintiff cannot convey a fee simple title to the 
entire iriterezt in tlic land as contracted, :md that the defendant may not 
be required to accept the deed tendered therefor. The  ruling of the court 
helow nlust bp held for error. 

.Judgment reversed. 

SPHEKCK, J., dissenting: I fiml n~yself miahlr to agree with the 
opinion of the Court. 

The ~ ~ e r t i n e n t  portion of the will presented for construction reads : 
"1st. I desire that  all of m y  just debts antl f ~ m e r a l  e x x m e s  be paid 

as soon after my death as may be convenient. 
"2nd. I give, devise and bequeath to Mrs. Matthev Lagasse one 

dollar as she has becn prorided for i n  cash. 
"3rd. A11 the remainder and residue of niy estate of mery  sort, kind 

and description, whcthcr real, personal or mixed, and wherever situate, 
I give, devise and bequeath to my  beloved wife Ella Spear. 

"4th. Upon the death of my wife I further direct that  me-half of rnx 
chtate bond nloney real or personal tlien remaining as a par t  of my 
estate sliall be give11 to Charlie Spear in fee simple. 
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"5th. Upon the death of my wife I further direct that in the event 
that she should not leave a will disposing of the residue of my estate, I 
give, devise and bequeath to Mrs. Nat thev Legasse children then living 
and to be equally divided." 

Kothing else appearing, Ella Spear (now Hampton) took a fee simple 
title to the lands of which her late husband, H. D. Spear, died seized, by 
virtue of the 3rd item of his will. C. S., 4162. 

The words in the 4th item of the will, "Upon the death of my wife I 
further direct that one-half of my estate . . . then remaining as 
part of my estate shall be given to Charlie Spear in fee simple," carry 
the connotation that nothing may remain, and this implies an unre- 
stricted power of disposition. I g a m b ~ i q h f  I?. Cnrroll,  204 N .  C., 496. 
So the fee is carried "when an estate is devised generally with a power 
of disposition or appointment, or with a gift over to another of wch part 
as may not be disposed of by the first taker." JIanzbrighf v. Cnrroll,  
supra;  Pa tr ick  v. Morehead, 55 N. C., 62. "Where real estate is given 
absolutely to one person, with a gift over to another of such portion as 
may remain undisposed of by the first taker at his death, the gift over is 
void, as repugnant to the absolute property first given; and it is also 
established law that where an estate is given to a person generally or 
indefinitely, r i t h  a power of disposition, or to him, his heirs and assigns 
forever, it carries a fee, and any limitation over or qualifying expression 
of less import is void for repugnancy. The only exception to such a rule 
is where the testator gives to the first taker an estate for life only by 
certain and express terms, and annexes to it the power of disposition. I n  
that particular and special case the devisee for life mill not take an 
estate in fee, notwithstanding the naked gift of a power of disposition." 
Hambrigh t  .c. Carroll,  supra,  quoting from Crrrroll P .  I Ierring,  181) 
N .  C., 369. 

The words "residue of my ehtate" used in the 5th paragraph of the 
will refer to the residue of the estate after one-half of the remaining 
portion thereof at  the death of the testator's wife has been taken by 
Charlie Spear as provided in the 4th paragraph of the will, and not to 
the residue of the estate at  the death of the testator. I n  other words, 
the words '(residue of my estate" mean the residue of the estate remain- 
ing at  the death of the testator's wife, after one-half thereof has been 
taken by Charlie Spear. Thus, the language of this section likewise 
implies that nothing may be left at  the death of the first taker and 
supports the interpretation that the wife had an unrestricted power of 
disposition. 

I think this controversy is governed by the authorities cited, and the 
judgment of the Superior Court should be affirmed. 

I am authorized to state that MR. JUSTICE BARNHILL concurs in this 
dissent. 
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(Filed 3 November, 1937.) 

Insane Persons § P I n  proceedings under C. S., 2285, court should define 
standard of mental capac i t~  constituting "want of understanding." 

In this proceeding for the appointment of a guardian for respondent on 
the ground that he was inconlpetent for "mant of understanding to 
manage his own affairs," C. S., 2285, respondent held entitled to a new 
trial for that the court, although giving t h ~  respective contentions of the 
parties upon the issue, failed to define the legal meaning of the tern1 or 
instruct the jnry as to the standard of mental capacity recognized by 
the law. 

APPEAL by respondent, Newson~e Worsley, from Cranmer, J., at 
February Term, 1937, of PITT. New trial. 

This proceeding was begun on 23 December, 1936, by a petition filed 
by N. A. Worsley, a son of Newsome Worsley, before the clerk of the 
Superior Court of P i t t  County, in accordance with the provisions of 
C. S., 2285. The petition was rerified by the petitioner, and was filed 
in his behalf by his attorney. 

I t  was alleged in the petition that  Newsorne Worsley is a resident of 
I'itt County, Nor th  Carolina, and is the owner of property, real and 
personal, in said county; that  the said Newsome Worsley is now incapa- 
ble frorn want of understanding to manage, care for, and control his 
propert,y; and that  because of such incapacity there is grave and imme- 
diate danger tha t  the property of the said Nemsome Worsley will be 
disposed of and squandered by him witliout profit to himself or  to those 
who are interested in  said property. 

On these allegations, the petitioner prays that  notice be issued by the 
court to the said Newsome Worsley advising him of the pendency of this 
proceeding, and requiring him to show cause, if any he has, why a 
guardian should not be appointed by the court, to inanagr>, care for, and 
caontrol his property, as provided by C. S., 2285. 

Pursuant to the prayer of said petition, notice was duly served on the 
respondent Newsome Worsley, who t1iereaftc.r duly filed an  answer to 
the petition, in which he denied the allegation therein that  he is incapa- 
ble from mant of understanding to manage, care for, and control his 
property. H e  alleged in said answer that  his mind is clear and that  he 
is capable and competent to manage his affairs. H e  prayed that  the 
prayer of the petitioner be denied and that  the proceeding be dismissed. 

The issue raised by the petition and the answer thereto was submitted 
to a jury which was duly summoned, sworn, and impane1,:d as provided 
by statute. 
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The jury having heard the evidence offered by both the petitioner and 
the respondent, answered the issue as follows : 

((Is the said Newsome Worsley incompetent from want of understand- 
ing to manage his own affairs? Answer: 'KO.' " 

I t  was thereupon ordered and adjudged by the court that the prayer 
of the petition be and the same was denied, and that the proceeding be 
and the same was dismissed, and that the petitioner be taxed with the 
costs of the proceeding. The petitioner appealed from the order and 
judgment of the clerk to the Superior Court of Pi t t  County. 

The proceeding was called for trial de novo at February Term, 1937, 
of the Superior Court of Pi t t  County. At said trial, the issue was sub- 
mitted to a jury, which was duly sworn and impaneled. After hearing 
the evidence offered by both the petitioner and the respondent, and the 
charge of the court, the jury answered the issue "Yes." 

Judgment was accordingly rendered by the court that "the respondent 
Sewsome Worsley is incompetent from want of understanding to manage 
his affairs.'' 

I t  was thereupon ordered by the court that the proceeding be re- 
manded to the clerk of the Superior Court of Pi t t  County with direction 
that said clerk appoint a guar&an for the respondent, Xewsome Worsley, 
as provided by statute. 

From this judgment and order the respondent appealed to the Supreme 
Court, assigning errors in the trial. 

Rlount, J a m e s  & Tuft for petitioner, N .  A. Worsley.  
Ju l ius  B r o w n  and J .  B. James  for respondent,  S e w s o m e  Worsley.  

CONNOR, J. At the trial in the Superior Court of the issue raised by 
the pleadings in this proceeding, there was evidence offered by the peti- 
tioner and evidence offered by the respondent tending to support their 
respective contentions as to the answer to the issue, the petitioner con- 
tending that the jury should answer the issue "Yes," and the respondent 
contending that the jury should answer the issue '(No." 

Witnesses for the petitioner testified that they knew the respondent, 
Sewsome Worsley; that they had known him for many years; and that 
in their opinion, based upon observation of him and upon conversations 
with him, he was not competent for want of understanding to manage, 
care for, and control his property. Each of these witnesses, on his cross- 
examination by counsel for the respondent, testified that in his opinion 
the respondent knew the property which he owned, and had an opinion 
as to its value, and that respondent knew his children, and his relations 
to them. 
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Witnesses for the respondent testified that  they knew the respondent. 
S e ~ r s o m e  Worsley; that  they had known him for many years, and that  
in their opinion, based upon observation of him, and conrersations with 
him, he was competent to  manage, care for, and control his property. 
Each of these witnesses, on his direct examination, testified tha t  in his 
opinion the respondent knew the property which he owned, and had an 
opinion as to its oalue, and that  respondent knew his c.hildr~n and his 
relations to them. 

Alll the eridencc showed that  respondent is about 83 years of age: 
that  11c owns a f a rm i n  P i t t  County, located about 2 miles from the 
tonn  of Bethel, and a house and lot in the town of Bethel; tha t  respond- 
ent purchased both the f a rm and the house and lot, and that  both the 
f a rm and the house and lot are free and clear of encumbrances; that  when 
he purchased the house and lot i n  Bethel, he had i t  conveyed to his wife, 
and that  hc non7 owns a n  estate for his life in said hou4e and lot, with 
remainder to his children, as the heirs a t  law of his wife; and that  he 
owns the f a rm in fee simple. 

There was no evidence tending to show that  respondent liad bold or 
disposed of his property, real or  personal, or any  par t  thereof, except 
some chickens which he sold a t  the market price. H e  has rented his 
f a rm to one of his sons for a n  annual  rent  of $600.00. There was evi- 
dence lending to show that  he had executed his last will and testament 
and had thereby devised his f a rm to the son to whom i t  is now rented. 
and that  respondent had said to one of his children that  he had "cut" her 
and hi3 other children out of his property by his said last will and 
testament. 

An  examination of the charge of the court to the jury shows that  the 
court stated the contentions of the petitioner and of the respondent, 
respectively, to the jury with respect to their answer to the issue, but 
failed "to state i n  a plain and correct manner the eridence given in the 
case, and to declare and explain the law arising thereon," as required b- 
C. S., 564. 

The court charged the jury as follows: 
"l'hc petitioner contcnds, gentlemen of th13 jury, that  X r .  Newsome 

TITorsley is incompetent to manage his own affairs. H e  contends that  
he is a man of advanced years and is failing physically, and is not com- 
petent to manage his own affairs; that his mind is not what ~t has been. 
and that  you should so find from the eridence, and should answer the 
issue 'Yes.' H e  contends that  he is incapable of directing his affairs; 
that  he has some property and is incapable of nlanaging and saving it. 
and that  therefore you should find that  he is incompetent to manage his 
own affairs, and answer the issue 'Yes.' 
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"The respondent, X r .  Kewsome Worsley, contends tha t  he is compe- 
tent to manage his own affairq. H e  contends that  he has produced a 
number of witnesses, who are his neighbors and are intimate with hini, 
and that  they have testified that  hi. mind i5 clear, and that  he himself 
has so testified. H e  contends that  it is your duty to take into considera- 
tion his demeanor on the stand, how lie an.xered the questions put t o  
him. H e  contends that it is t rue tliat he is not as active as he once was, 
that  he has reached old age, but that  he is competent to manage his own 
affairs; that  v h a t  he has is his, and tliat lie has a right to do with i t  a i  
he pleases; that  it  is his property and the law g iws  him the right to do 
with it as he pleases; that  he accumulated it,  and made it, and he con- 
tends that  he is competent to use his proprrty and to do with it as he 
pleases, and that  you should so find. 

"So, gentlemen of the jury, these are the contentions of the parties. 
' ( I t  is a question of fact for  you, gentlemen, as you find the facts to be 

from the evidence, the burden being upon the petitioner to satisfy you 
by the greater weight of the evidence. I f  he has so satisfied you, it will 
be your duty to answer the issue (Yes'; if he has not so satisfied you, i t  
v i l l  be your duty to ansver the issue TO.' But  if, on the other hand. 
you find the evidence equally balanced. i t  d l  he your duty to answer the 
issue 'So.' " 

Xowhere in the charge does the court defiue the words "incompetent 
for want of understanding to manage his o w l  affairs," as used in the 
statute, C. S., 2285, and in  the issue in  this proceeding, or instruct the 
jury as to the legal significance of these words. The jurors were left 
to set up, each, his own standard of mental capacity, without any in- 
structions from the court as to the standard recognized and enforced by 
the law. See I n  re Anderson, 132 X. C., 244, 43 S. E., 649, where it is 
said:  "The fourth class of persons n~entioned in  section 1670 of The 
Code (now C. S., 2385) must really be embraced under the head of 
lunatics, that  is, their want of understanding in order to render them 
incompetent to manage their own affairs must be complete. -1s in 
lunacy, there must be a total privation of understanding; mere weakness 
of mind mill not he sufficient to place a person in the list of those de- 
scribed in the fourth class mentioned in the statute." 

F o r  error i n  the charge, as indicated in  this opinion, the respondent 
is entitled to a new trial. I t  is  so ordered. 

New trial. 
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IIOME OWSERS' LOAS CORPORATIOX r. I,. S. FORD \st) \ V I N .  
CLARA FORD. 

(Filed 3 Sovember, 1937.) 

1. Reformation of Instruments  § 7- 
Where defendants contend that  the contract a s  writteq failed to express 

the agreement between the parties, defendants must clearly allege the 
facts constituting fraud or mutual mistake relied upon. 

2. Evidence § 39- 
All prior negotiations are  merged in the written contract, and ordi- 

narily parol or extrinsic evidence is incompetent to contradict, vary, 
modify, or add to the written agreement. 

3. Contracts § 8- 

Where the language of a contract is clear and unambiguous, the courts 
are  bound thereby and the contract must be enforced ass written. 

4. Mortgages 3 39f-In this  action in ejectment by purchaser at foreclos- 
ure sale, peremptory instruction i n  favor of plaintiff held proper. 

The cestui que trust bid in the property a t  the foreclosure sale of the 
deed of trust, and brought suit in ejectment against the trustor. The 
trustor admitted the execution of the notes and deed of trust and the 
record evidence established default in payment. The trustor relied solely 
upon alleged agreements with the cestui prior to the execution of the 
instrument, without alleging fraud or mistake. Held: The evidence of 
the alleged parol agreements was properly excluded, a r d  the sole issues 
presented were the title of plaintiff purchaser and its right to possession, 
and whether defendants mere in unlawful possession, and plaintiff is  
entitled to peremptory instructions under the evidence. 

APPEAL by  defendants  f r o m  Johnston, J., and  a ju ry ,  a t  M a y  T e r m ,  
1937. of CALDIVELI,. X o  error .  

T h e  complaint  alleges t h a t  t h e  defendants executed and  delivered t o  
M a n  S. O'Neal, trustee (T.  C. Abernathy appointed t l ~ e r e a f t e r  substi- 
tu te  trustee),  a deed of t rus t  on real  estate,, describing same,  duly re- 
corded, to  secure cer tain indebted~less due  plrliiitiff by clej'endantq. T h a t  
t h e  l and  was sold on defaul t  i n  the  payment  of the  indel~tedncss :md by 
t h e  terms of t h e  deed of t rust ,  on 11 November, 1033, a t  1 2  o'clock m.. 
protest being made  a t  the sale by defendants, and  purchai3ed by plaintiff, 
i t  being the  last and  highest bidder. There  n a s  n o  upset hid in the 
tirne allowed by the  s tatute .  T h a t  the  plaintiff is  the o w i e r  i n  fee arid 
defendant  is i n  the wrollgful possession of the land and  ~ v f u + s  to vacate 
same. T h a t  plaintiff is entitled to  possession of same hvith the rental  
value of $25.00 per  mouth,  f r o m  22 S o r e m b e r ,  1935. T h e  defetldants 
admi t  the allegations of indebtedness and  the deed of t rust  to secure 
same, deny the allegations of the appointment  of substitute trustee and 
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other allegations, and pray tha t  plaintiff take nothing and defelldants 
be declared the owners, and that  the deed of trust be declared null am1 
void, and for further relief as may seem just and proper. 

The  judgment of the court below is as follows: "This cause coming 
on for hearing and being heard before his Honor, A. Hal l  Johnston, 
and a jury, a t  the May Term, 1937, Caldwell Superior Court, and th r  
court having submitted two issues, which were answered by the jury as 
follows: (1 )  I s  the plaintiff the owner and entitled to the possessioll of 
the property described in  the complaint? Answer: 'Yes.' (2)  Are the 
defendants unlawfully i n  possession of said property? Answer: 'Yes.' 
I t  is, therefore, upon motion of counsel for plaintiff, considered, or- 
dered, adjudged, and decreed that  the plaintiff is the lawful owner and 
entitled to the immediate possession of the following described prop- 
erty, to wit (describing same). I t  is further ordered, adjudged, and 
decreed that  the defendant surrender and deliver possession of the fore- 
going described property to the plaintiff forthwith. I t  is  further ordered 
that the sheriff of Caldwell County be and he is hereby ordered, directed, 
and empowered to remore the defendants from the above described 
premises, and to place the plaintiff i n  possession thereof. I t  is further 
ordered, adjudged, and decreed that  the defendants be taxed with the 
cost of this action. This 18  May, 1937. 

A. HALL JOHSSTOS, 
J u d g e  Presidinq." 

The defendants made numerous exceptions and assignments of error 
as to  the exclusion of evidence on the trial. and also excepted and as- 
signed error to the signing of the judgment, and appealed to the Su- 
preme Court. 

T h o m a s  P. Pruitt for plaintif f .  
L. 8. Ford in. propria persona for defendants .  

CLARKSON, J. We do not think any of the exceptions and assignments 
of error made by defendants can be sustained. The undisputed evidence 
on the record admitted and excluded by the court below was to the effect 
that  the defendants had giren a deed of trust to secure certain indebted- 
ness to the Mortgage Service Corporation, on which there was some 
$3,300 due. I t  had foreclosed same and defendants were desirous of 
redeeming their home. They applied to plaintiff (through its state 
manager, Alan S. O'Neal) to make a loan for the purpose, which was 
done. The  loan was made 11 November, 1935, and duly recorded, in 
the sum of $3,469.09, with interest a t  5 per cent, and the deed of trust 
provided in part  as follows: "It is agreed that  the borrower may pay a 
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sun1 of $14.46 rnontlily from date unt i l>Jur~e ,  193G, representing interest 
only on qaid debt, a t  his option, provided :ill other conditions and cove- 
nant., of said note and tlic imtruments securing the came are promptl- 
nrct, and thereafter the moiitlilg payments shall be $32.08 per month, to 
bc a1,plied first to iilterest on the unpaitl ~ ~ I I I C P  and the remainder to 
~~r i r ic ipa l  until said debt is paid in full. . . . 111 tht. event of default 
in thr. pagmrnt of ally installment for a period of ninetj days, the holder 
of said note may. a t  its option, dcclare all the remaindm of said debt due 
and collectible, and an. failure to exercibe wid  optioll sllall not coniti- 
tute a wairer of the right to cserciw tlie same a t  any otller time," ctc. 

I t  ~ l i o  prorided for a suhqtitutc trustec, nhich  v a s  carried out in 
conformity with the terms of the deed of trust. Tllc amount loaned 
n-as to he paid in plaintiff's bonds, ~ v h i r h  it wne aprccd between the 
p a r t i ~ s  were to be sold for SO cents of their par raluc, and the Mortgage 
Serril-e Corporation agreed to take the proc*ectls of the ,ale of the  onci cis 
and cancel its indebtedness and in tu rn  conreg the property to defend- 
ant., wliich ~3 as done. I11 the loan of $3,469.00 made by plaintiff there 
m r c  tases of $111.45 a i d  insura~ice of $12.G-2 due. I t  n a s  estimated 
tll:rt ~11len the pr iodica l  p:l,~nicnts. nliicll were to conilnence in June ,  
1936. were paid, plaintiff's loan to defendants uould be settled in  full 
(both principal 2nd interest) in some t \ ~ e l ~ e  years From the date of 
the loan, 15 Xore~nher ,  1933, until the trial of this action, May, 11137. 
nothing has been paid by defendants on tlie deed of t r ~ ~ s t  securing the 
indebtedness to plaintiff. The land n a s  sold by the substituted trustec 
to plaintiff on 11 S o ~ e r n b e r .  1933, for  $3,610. S o  upset \>id was made 
Ont of tlie proceeds plaintiff was paid on its note $3,423.19, taxes due 
to C"ldnel1 County and city of Lenoir, cxpcxnse of advertising and inci- 
dental expenses, making a total of sale $3,610. This 11 ai; audited. filed 
and approred by tlic clerk on 30 December, 1933. 

I n  the ansner of tlefcndantb they admit tlie executiol~ and delivery 
of the deed of trust securing the indebtedness of $3,469.00, dated 15 No- 
vember, 1933. The defendants set u p  no equitable relicf that  the deed 
of trust was executed by fraud or mutual  mistake, or mistake of one 
party induced hy false rcpresentatiolis of the other i n  signing the in- 
atrument. It is well settled law in this jurisdiction that  tlie facts con- 
stituting fraud or mutual  mistake, etc., must be clearly alleged and 
proved to set aside a contract. The terms and offer m,ide by Alan S. 
@Neal, state manager for plaintiff, as to adrancing $200.00 for paint- 
ing house were never complied with by defendants. The  defense of 
defendants and their evidence T T W ~  \ ague  2nd uncerta n, and we can 
see no merit in them. The contrart betveen the partie5 was in writing, 
and we are bound by its terms. 

The principle of law in  this action is well stated i n  Pofn fo  Co. c. 

J e n c t f c ,  172 N. C., 1 (3)  : '(The parties had tlie legal right to make 
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their own contract, and if it is  clearly expressed, i t  must be enforced as 
i t  is n~ri t ten.  We have no power to alter the agreement, but are bound 
to interpret i t  according to its plain language. There is no rule of eri- 
dence better settled than that  prior negotiations and treaties are merged 
in the written contract of the parties, and the law excludes par01 testi- 
mony offered to contradict, vary, or add to  its terms as expressed in the 
writing. X o f i t t  v. Naness ,  102 N .  C., 457." 

The exceptions to this rule, which are not applicable in  this caqe, are 
~ e t  forth in the Jenet te  caw,  supra. The contract was in  writing. T h r  
rule and exceptions are also set forth in  Insurance Co.  v. Xorehead ,  209 
S. C., 154. N o  fraud or mutual  mistake, etc., are alleged 01% prored. 
There were no issues of fact to be submitted to the jury except the ones 
on which the peremptory charge of the court below was give~i.  Defend- 
ants made no exception to the issues, nor did they submit or tender 
others. The charge of the court below was correct. The  defendant L. S. 
Ford, in propria persona, argued this case with persuasive force, which 
appealed to our sympathy, but the lam against his contentions is well 
settled. I t  is hard for any one to lose his home, but that  is one of the 
casualties of the life of many, especially in recent deflated times. From 
the record it appears that  plaintiff has been patient i n  enforcing its 
claims. The references to this Court made by the defendant on the 
argument of the case were kind and gracious, but x e  cannot make coil- 
tracts-we can only construe them. 

On  the record we find 
N o  error. 

MEREDITH COLLEGE, IKC., r. J. T. LEE AND HIS WIFE, ALDOSIA LEE; 
W. L. ADAMS AKD HIS WIFE, MATTIE ADAMS ; JOHN JERNIGilK \'AND 

HIS WIFE, LIZZIE JERNIGAN; AND OTHERS. 

(Filed 3 Xorember, 1937.) 

1. Mortgages 5 23bLiability of grantee on debt assumption contract is 
limited as to both mortgagor and mortgagee by stipulations in contract. 

Where a grantee in a deed assumes and agrees to pay off the mortgage 
debt against the property as a part of the consideration for the convey- 
ance of the lands, the grantee becomes personally liable to the mortgagor 
and to the mortgagee, but such liability is limited, as to both of them, by 
stipulations in the debt assumption contract. 

2. Sam~Liabi l i ty  of grantee to mortgagee held discharged under limita- 
tion in debt assumption contract upon payment of one-half of mort- 
gage debt. 

Where successive grantees of a part of lands embraced in a mortgage 
each agree to assume and pay off one-half the mortgage debt as a part of 
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the purchase price, their respectire liabilities to the mortgagee are limited 
to one-half the mortgage debt, with interest thereon only from the time 
of the debt assumption contract, and whwe the lands conveyed to them 
are foreclosed under the mortgage and the proceeds of sale, amounting to 
more than one-half the mortgage debt, are applied on the notes, the lia- 
bility of the grantees is discharged in accordance with the limitation in the 
debt assumption contract, and the mortgagee may not hold them liable for 
the balance of the mortgage debt. 

APPEAL by defendants W. L. d d a m s  and John  J e r n i p n  from Harris, 
J., a t  April Term, 1937, of JOHXSTOIY. 

This is an  action to recover on a note for $1,600, mliicl~ mas executed 
on 18 August, 1920, by the defendants J. T. Lee and 2 is x-ife, Aldonia 
Lee, and is payable to  tlie order of the plaintiff. The  note sued on bears 
interest from date at the rate of 6 per centum per annum, payable semi- 
annu:~lly, and was due three years after its date. Interest has been paid 
on said note to 1 January,  1929. This  action was begun in the Supe- 
rior Court of Johnston County on 22 Korember, 1935. 

I t  is alleged in the complaint that  after its execution the defendants 
W. L. d d a m s  and John Jernigan, each for a valuable cc'nsideration, and 
successively, assumed the payment of the note m c d  on, and agreed to 
p , ~  the said note to the plaintiff. 

This allegation is denied in  the anslver of each of said defendants. 
A t  the tr ial  the facts were shown to be as follows : 
I. On 18 August, 1920, in consideration of money 1o:tned to  them by 

the plaintiff, the defendants J .  T .  Lee and his wife, ,lldonia Lee, exe- 
cuted their notc for $1,600, payable three years after its date to the 
order of the plaintiff, and bearing interest from date a t  the rate of 6 
per centum per annum, payable semiannually. The  interest on said note 
has been paid to 1 January ,  1929. 

2. Contemporaneously with the execution of said note, and for the 
purpose of securing its payment according to its terms, the defendants 
J. T. Lee and his wife, Aldonia Lee, executed a mortgagl. by which they 
conveyed to the plaintiff two tracts of land described in said mortgage, 
and situate in Johnston County, Nor th  Carolina, each containing about 
18 acres, and both being of practically the same value. This  mortgage 
was duly recorded in the office of the register of deeds of Jl>hnston County 
in Book G, No. 7, a t  page 574. 

3. Thereafter, to wit, on or about 2 April, 1927, for ihe recited con- 
sideration of $2,500, the defendants J. T .  Lee and his wife, Aldonia 
Lee, conveyed one of the tracts of land descnribed in their mortgage to  
the plaintiff to tlie defendant W. L. Adams, who thereupon and eon- 
temporaneously with the execution of the deed by the said J .  T. Lee 
and his wife, Aldonia Lee, con~ey ing  the said tract of land to him, as- 
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sumed the payment of one-half the note of the said J. T. Lee and wife, 
Aldonia Lee, to the plaintiff, and agreed to pay said one-half to the 
plaintiff in  part consideration of the conveyance of said tract of land to 
him by the said J. T. Lee and his wife, Sldonia Lee. 

4. Thereafter, to wit, on or about 29 October, 1927, for the recited 
consideration of $2,500, the said W. L. Adams and his wife, Mattie 
Adams, conreyed the tract of land described in the deed from J. T. Lee 
and his wife, Aldonia Lee, to him to the defendant John Jernigan, who 
thereupon, and contemporaneously with the execution of the deed by the 
said W. L. Adams and his wife, Mattie Sdams, conveying the said tract 
of land to him, assumed the payment of one-half the note of J. T. Lee 
and his wife, Aldonia Lee, to the plaintiff, and agreed to pay said one- 
half to the plaintiff in part consideration of the conveyance of said tract 
of land to him by the said W. L. Adams and his wife, Mattie Adams. 

5, Contemporaneously with the execution of their deed conveying one 
of the tracts of land described in  their mortgage to the plaintiff to the 
defendant W. L. Xdams, to wit, on 2 April, 1927, the defendants J. T. 
Lee and his wife, Aldonia Lee, for the recited consideration of $2,500, 
conreyed the other tract of land described in said mortgage to Jesse Tart, 
who thereupon, and contenlporaneously with the execution of the deed by 
the said J. T.  Lee and his wife, Aldonia Lee, conveying said tract of 
land to him, assumed the payment of one-half the note of J. T.  Lee and 
his wife, Aldonia Lee, to the plaintiff, and agreed to pay said one-half 
to the plaintiff in part consideration of the conveyance of said tract of 
land to him by the said J. T. Lee and his wife, Aldonia Lee. 

6. Since the conveyance by J .  T. Lee and his wife, Aldonia Lee, of 
one of the tracts of land described in their mortgage to the plaintiff to 
Jesse Tart  the said tract of land has been sold under a mortgage which 
was prior to the mortgage from J. T. Lee and his wife, Aldonia Lee to 
the plaintiff. The plaintiff received no part of the sum realized from 
the sale of said tract of land as a payment on its note for $1,600 from 
J. T. Lee and his wife, Aldonia Lee, nor has it received from Jesse Tart  
any sum as a payment on said note. 

7. Since the commencement of this action the plaintiff has foreclosed 
the mortgage which the defendants J. T. Lee and his wife, Aldonia Lee, 
executed to the plaintiff, and has sold the tract of land which the said 
J. T. Lee and his wife, AIdonia Lee, conveyed to the defendant W. L. 
Adams by their deed dated 2 April, 1927, and which the defendant W. L. 
ddams and his wife, Mattie Adams, conveyed to the defendant John 
Jernigan by their deed dated 29 October, 1927. The plaintiff received 
from the sale of the said tract of land the sum of $1,282.47, which it 
has applied as a payment on its note from J. T. Lee and wife, ,4ldonia 
Lee, leaving the amount due on said note on 19 April, 1927, $1,117.53 
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8. The plaintiff has heretofore in this action reco~-ered judgmeiit 
againqt the defendants J. T. Lee and his wife, Aldonia Lee, on the note 
sued on. This judgment has not becn paid. 

On the foregoing facts, admitted in the pleadings and found by the 
jury in response to issues submitted to them, i t  was ordered, considered. 
and adjudged by the court that the plaintiff recover of the defendants 
W. L. Adams a i d  John Jernigau the sum of $558.76, with interest on 
said sum from 10 April, 1937, until paid, and the costs of the action, to 
be taxed by the clerk. 

From this judgment tlie defendants W. L. Adams and John Jernigan 
appealed to the Supreme Court, assigning errors in t h ~  trial and error 
in the judgment. 

lT7imfield A. L y o n  for plaintif l .  
1;. 1;. Lev inson  a)zd L a r r y  F. ll'ood for de fendan t  TI'. L. Adanzs. 
P a ~ k e ~  R. Lee for defendant  J o h n  Jern igan .  

C ~ J K O R .  J .  011 the facts admitted in the pleadings and found by the 
jury at  the trial of this action, the defendants W. L. Jdamr  and John 
Jernigan were each personally liable to the plaintiff on the note sued 011 

in this action. I n  B a n k  v. Randolph ,  207 K. C., 241, 1 7 6  S. E., 561, it 
is said : 

"Whateuer conflict there may appear to be in the decisions of this 
Court with respect to the liability of the grantee of land who has as- 
sumed the payment of an indebtedness of his grantor which was secured 
by a prior mortgage or deed of trust executed by the gr:ntor, as said ill 
R a n k  I > .  Page ,  206 x. C., 18, I73 S. E., 312, 'the law undoubtedly is, that 
when ;I purchaser of mortgaged lands, by a valid and sufficient contract 
of assumption, agrees with the mortgagor, nho  is p ~ s o n a l l y  liable 
therefor, to assume and pay off the mortgage debt, such agreement inures 
to the benefit of the holder of the mortgage, and upon its acceptance by 
him, or reliance thereon by tlie mortgagee, thenceforth, a;  between them- 
wlvea, the grantee occupies the position of principal debtor and the 
mortgagor that of surety, and thc liability thus arising from said as- 
sumption agreement may be enforced by suit in equity under the doc- 
trine of subrogation, Babi.r v .  f l a n i e ,  163 N. C., 588, 80 S. E., 57, or by 
:1n actioi~ at law as upon a contract for thta benefit of a third person, 
Ret  for. c .  Lyrlcl, 180 N. C., 577, 105 S. E., 176.' " 

Thc liability of a grantee of mortgaged lands, by reason of an as- 
sumption agreement with his grantor, both to the mortgagor and to the 
mortgagee, arises out of his contract, and is limited by its terms. See 
41 C. J., p. 760, see. 837. 
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Where,  a s  i n  the  instant  case, the  grantee by  h i s  assumption agree- 
ment  with his  granto. l imits  his  l iabi l i ty  on  the  indebtedness of h i s  
g ran tor  secured by  a mortgage on the  land,  such l imitat ion applies to  hi? 
liability not,only t o  t h e  mortgagor but  also t o  the  mortgagee. 

T h e  defendants i n  this  case, b y  reason of their  assumption agree- 
ments  with their  respective grantors ,  were liable t o  them and  t o  t h e  
plaintiff f o r  only one-half of the indebtedness of J. T .  Lee and  his  wife, 
Aldonia Lee, to  wit,  $800.00 and  interest v h i c h  should accrue a f te r  the  
dates of their  respectire agreements. T h i s  l iabi l i ty  was discharged by 
the  payment  made  on  said note  out of the  proceeds of the  sale of the 
l and  which was conveyed t o  the  defendants, to  wit,  the  s u m  of $1,282.47. 
Nei ther  of them is  now liable to t h e  plaintiff on the note sued on. 

There  is e r ror  i n  the  judgment  t h a t  plaintiff recover of the  defend- 
an t s  the  s u m  of $558.76. T h e  action is  remanded to the  Superior  Court  
of Johns ton  County  t h a t  judgment  m a y  there be entered i n  this  action 
i n  accordance wi th  th i s  opinion. 

E r r o r  and  remanded. 

TOWN O F  ASHEBORO v. CLIFFORD MORRIS AND DOROTHY XORRIS, 
HIS WIFE; GEORGE T. MURDOCK, TRUSTEE, AND E. G. MORRIS, JR., 

and 
E. G. MORRIS, JR., v. THE TOWN O F  ASHEBORO AND I,. T. HARIMOKD, 

COMMISSIONER. 

(Filed 3 November, 1937.) 

1. Municipal Corporations § 34: Limitation of Actions § 1- 
An action to enforce a lien against property for paving assessments 

is  not barred in three years from maturity of the installments, since 
C. S., 441 ( l o ) ,  relates to individuals and not to the sovereign power. 

2. Limitation of Actions § 1- 
Statutes of limitation never apply to the sovereign unless expressly 

named therein. 
3. llfunicipal Corporations § 34: Limitation of Actions 8 2f- 

An action by a municipality to foreclose a certificate of sale of land 
for paving assessments is  not barred until after twenty-four months from 
the date of the certificate, C. S., 8037, and where the action is instituted 
within that  time, and kept alive by the issuance of alias summons, the 
plea of the statute is bad. 

4. Municipal Corporations 8 34: Limitation of Actions § 1- 
Where a municipality elects to enforce a lien against land for paving 

assessments by action under C. S., 7990, no statute of limitations is appli- 
cable, and the pleadings in this action are held sufficient to bring the 
action within the procedure under this statute. 
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- 
AEHEBORO 2). XORRIS and MORRIS v. ASHEBORO. 

APPEAL by defendant E .  G. Morris, J r . ,  from Rorcss~au ,  ,T., at July 
Term, 1937, of RAKDOLPH. NO error. 

This is an action originally instituted by the town of Asheboro against 
Clifford Morris et  al., 31 May, 1932, to foreclose the lien of a street 
assessment. The street assessment was confirmed on 31 August, 1923, 
and was payable in ten equal annual installments, the first of which 
matured 1 October, 1926. KO part of the original asmsment has been 
paid. E. G. Morris, Jr., intervened as the then owner of the equity in 
said property and entered a plea of the statute of l i m ~ t  a t '  lons as set out 
in the opinion. 

The original defendants filed no answer. 
An interlocutory order of sale having been made prior to the time 

E. (3. Morris, Jr., intervened, this defendant instit~lted an action to 
enjoin the sale. The two cases were consolidated and heard at the July 
Term, 1937, Randolph County Superior Court. The court submitted 
one issue as follows : 

"Is the plaintiff's cause of action for the foreclosurt: of its street and 
sidewalk assessment lien against the property descr bed in the com- 
plaint barred by the ten-year statute of limitations?" Under the instruc- 
tions of the court the jury answered the issue "So." Judgment was 
rendered thereon, dissolving the restraining order and directing the sale 
of the property to satisfy the lien. The defendant $1. G. Morris, J r . ,  
excepted and appealed. 

L. T.  H a m m o n d  and H.  M. Robin's for p l a i ~ l t i f ,  n p p l l e c .  
J .  4. Spence and J.  G. Preve t t e  for d e f c n d a n f ,  appe! lant .  

BARNHILL, J. NO evidence offered at  the trial is included in the 
record. I t  does not appear whether the cause was submitted to the jury 
upon evidence offered or upon the admissions contained in the plead- 
ings. I t ,  therefore, does not appear just why the quoted issue was sub- 
mitted to the jury. There is no plea of the ten-year statute of limita- 
tions made by the defendant. Be that as it may, ths record presents 
questions of law which are determinative of the rights of the parties 
hereto. The case might well be considered as one in which judgment 
was rendered upon the pleadings, which is apparently the ultimate effect 
of the proceedings below. 

The defendant makes two contentions, to wit: 
(1)  "That more than three years have elapsed from the time of the 

coming due of said street assessments to the beginning of this action, 
and also to the sale of said land for assessments, and the same is pleaded 
in bar of plaintiff's recovery"; and (2)  "that more than eighteen 
months elapsed from the date of certificate of sale of the property de- 
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scribed in the complaint to the beginning of this action, and the same is 
pleaded in bar of plaintiff's recovery." 

1. The plaintiff was not required to institute its action within three 
years after the maturity of the street assessment installments. C. S., 
141 (101, relates to indiriduals and not to  the sovereign power. C. S., 
7987, prol-ides that the lien on realty for taxes levied "shall continue 
until such taxes, with any penalty and costs which shall accrue thereon, 
shall be paid." Carsfarphen v. Plymouth, 186 N.  C., 90;  Vaughan c. 
Lacy, 188 S. C., 123; Xeu Iianover C o m f y  1:. Whiirmnn, 190 IS. C., 
332. Statutes of limitations never apply to the sovereig~i, unless ex- 
pressly named therein. Kew Hanover County v. Whifeman, supra. 

2 ,  Considering the action instituted by the town of Asheboro as all 
action to foreclose the tax sale certificate defendant's second plea is with- 
out merit. The record shows that the sale was had 2 June, 1930. This 
action was instituted 31 May, 1932, and was kept alive by alias sum- 
mons. C. s., 8037, provides that  cities, towns and counties shall insti- 
tute an  action to foreclose certificates of sale within twenty-four months 
from the date of the certificate and the action mas instituted within the 
time prescribed by this statute. 

But  in  no event are the pleas entered by the defendant well founded. 
*in examination of the record discloses that the plaintiff proceeded under 
the terms of C. S., 7990. I t  is true that  the complaint makes reference 
to the sale by the tax collector and the issuance of the tax sale certifi- 
cate, but the defendant's answer to this section constitutes a denial. The 
plaintiff further alleges: "(7) There is now outstanding due the plain- 
tiff, by virtue of the aforesaid assessment and lien, and unpaid, the sum 
of $1,270.47, with interest thereon from 31 August, 1925, until paid, etc., 
and the same was and is a first lien against said property"; and in  its 
prayer for relief i t  demands judgment that  the said amount be declared 
a first lien on the aforesaid real estate, that said lien be foreclosed and 
said property sold and the proceeds applied, so f a r  as the same will go, 
or may be required, i n  discharge of said assessment and lien, with inter- 
est and costs. Where the sovereign elects or chooses to proceed under 
C. S., 7990, no statute of limitations is applicable. Logan v. Grifi th,  
205 S. C., 580; Kew Hanover County v. Whiteman, supra. 

The defendant has no just cause for complaint. The property now 
owned by him has received the benefits arising from the improvements 
made, and he purchased the property subject to the lien. Equity and 
good conscience require that  the property shall be liable for its just por- 
tion of the cost. There was no error in  the refusal of the court below 
to submit the issues tendered by the defendant, nor in  its instructions 
to the jury. The facts admitted in  the pleadings would entitle the plain- 
tiff to the judgment entered. 

No  error. 
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11. S. NOBLES Y. D. RI.  ROBERSON AND ROBERSOS'S SLAUGHTER 
HOUSE, 

(Filed 3 November, 1937.) 

1. Itcceivers 3 8: Judgments 3 %If order appointing receiver is errone- 
ous, remedy of judgment debtor is  by appeal. 

An order appointing a receiver after due notice to the insolvent, in a 
cause pending in a court having jurisdiction of the parties and subject 
matter, and directing the receiver to take possession of insolvent's prop- 
erty, which order is filed in compliance with statute in the county in 
which the insolvent resides and the property is situate, C. S., 724, 722, is 
not void, and if erroneous, may be attacked by the infjolrent only by per- 
fecting a11 appeal therefrom. 

2. Contempt of Court 3 2c-Willful disobedience of lawful court order b ~ -  
party fixed with knowledge constitutes contempt of court. 

A judgment debtor, fixed with knowledge as a party upon whom notice 
was served, is guilty of contempt of court in willfl~lly preventing the 
receiver from taking possession of the property in conformity with a 
lawful order of the court, ecen though the order may be erroneous, if no 
appeal therefrom was perfected by him, C. S., 978. 

RARXHILL, J., took no part i n  the consideratio~l or decision of this case. 

XPPFAL by ciefeiidant D. 31. Roberson from ( ' r u n m e r ,  J., at  April 
Term, 1937, of PITT. Judgment affirmed. 

The appellant was adjudged in co~itempt of court for interfering n i t h  
and obstructing a receiver who had been appointed by th r  Superior 
Court of P i t t  County and who was attempting to take possession of 
certain property pursuant to  a n  order of court. 

The  material findings of fact and the judgmcrit of the court belo\\ 
tllerc~on are as follows : 

"This cause coming on to bc heard before his Honol,  E. H. Cranmer, 
judge presiding a t  the April  Term, 1937, of P i t t  Superior Court, and 
being heard upon the petition of Joseph W. Bailey, receiver, and the 
order of the court duly issued llcrein citing the defendant D. M. Rober- 
son to  appear a t  the courthouse in Grccnville a t  1 : 30 p m. on 22 March. 
1937, and show cause, if any he has, why he shall not be attached for 
contempt on account of the matters and things set forth in the report 
and petition of the rcceivcr, said matter having been tontinued by con- 
sent to be heard a t  the prcsent term of said court, and being heard, the 
court finds the following facts, to wit : 

"That a t  the October Term, 1936, in the above entitled action an  order 
was duly entered appointing J. W. Bailey receiver to take charge of 
and possess himself of the effects and properties of the said defendant 
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D. M. Roberson wherever the same might be found, and authorizing and 
directing said receiver, upon giving bond to be approved by the clerk of 
this court in the sum of one thousand ($1,000) dollars, 'to enter into 
and take possession of the slaughter house property and business of the 
defendant, purported to h a ~ e  been leased to H. G. Young, together with 
all of the stock, provisions and equipment of said business, and is author- 
ized, empowered and directed to operate said business as receiver of this 
court, and said receirer is authorized, empowered and directed to insti- 
tute such actioii as may be necessary to racate and set aside lease and 
any other instruments appearing of record ~vhich, in the opinion of the 
receirer, were executed by the defendant for the purpose of defrauding 
his creditors, and particularly the deed of trust purporting to secure de- 
fendant's wife for an alleged indebtedness to her, which deed of trust is 
referred to ill the examination had before the referee, and the said re- 
ceirer is further authorized, empowered and directed to possess himself 
of all the property and effects of the defendant, wherever same may be 
found and of whatever nature they may be, and is authorized, empow- 
ered and directed to take charge of and possess himself of any bank 
account of the aforesaid slaughter house business, and presentation of a 
certificate copy of this order shall be sufficient order to any such bank, 
where any such deposit may be carried, to deliver the same to the re- 
ceiver.' 

..That said receirer duly qualified by giving bond in the sum of one 
thousand ($1,000) dollars, as required, with the United States Fidelity 
and Guaranty Company as surety, which said bond was duly approved 
by the clerk of this court. 

+'That the defendant excepted to said order and appealed to the Su- 
preme Court, but said appeal mas never perfected and was abandoned 
by the defendant. 

"That a certified copy of the order of receivership was duly filed in 
the office of the clerk of the Superior Court of Martin County, where 
the judgment debtor resides, as provided in the order of receivership 
and by statute in such case made and provided. 

"That on 10 March, 1937, J. W. Bailey, the receiver theretofore ap- 
pointed by Judge Sinclair entered in and upon the premises of the 
slaughter house of the defendant D. M. Roberson, then and there advis- 
ing the defendant D. M. Roberson that he had come for the purpose of 
executing the order of Judge Sinclair, and for the purpose of taking 
charge of the slaughter house property; and thereupon the defendant 
D. 31, Roberson, in utter and complete defiance of the order of receiver- 
ship, and in contempt thereof, contemptuously and violently cursed and 
abused the receiver, accusing said receiver of graft or attempted graft, 
and that but for the fact that the receiver was acting pursuant to an 
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order of the court he ~vould then and there whip said receiver, and that  
~vhen  the matter was settled he was going to whip h ~ m ,  and then and 
thew, by his insults and profane abuse and intimidation of the receirer. 
contemptuously and in  utter  defiance of the order of tliis court, pre- 
vented the receiver from taking possession of the slaughter house prop- 
erty, as in said order of Judge Sinclair directed; and by reason of the 
aforesaid willful, contemptuous and unlawful abuse of the receiver by 
the defendant the receiver was compelled to desist from his purpose to 
execute the order of Judge Sinclair, and qince said time, by reason of 
the aforesaid willful and contemptuous conduct of the defendant, ha.. 
been prevented from executing the order of r e c e i ~  ership and from taking 
possession of the property of the defendant, as i n  the order of this court 
directed. 

"Upon the foregoing findings of fact, the court being of the opinio~i 
that  the acts and conduct of the defendant, as above set forth, mere con- 
temptuous and in  utter defiance of the orders of this court, and that the 
defendant for said conduct ought to be adjudged in contempt of this 
court. 

"I t  is  now, therefore, considered, ordered and adjudged that  the de- 
fendant be and he is  hereby declared to  be in contempt of tliis court, and 
he is hereby fined the sum of one hundred fifty ($130.00) dollars for 
such contempt, which amount shall be forthwith paid into the office of 
the clerk of this court for  the use of the public school fund, and if he 
fai l  to pay said fine, it is ordered and directed that  defendant be com- 
mitted to jail to remain therein unti l  said fine is  paid, or be otherwise 
discharged by law." 

From the judgment rendered, defendant D. 11. Roberson xppealcd. 

H.  C. Carter and H .  S.  Ward for appellant. 
J o  cwnsel confra. 

DEVIN, J. The  facts found by the judge are supported by the affi- 
davits and are sufficient to constitute contelnpt of court, and to ~ u s t a i n  
the judgment. 

The  order appointing the receiver was made, after due notice to ap- 
pellant, i n  a cause then pending in  P i t t  County, by a court which had 
jurisdiction of the parties and of the subject matter, and authorized 
and directed the receiver to take possession of certaili real property iu 
Nar t in  County. This  order was filed in the Superior Court of Martin 
County where the property was situated and the judgment debtor re- 
sided, i n  compliance with the statutes, C. S., 724, and C. S., 722. This 
order was not void and was entitled to respect by the appellant, who 
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was a p a r t y  to  t h e  cause. I f  t h e  order  mere i n  a n y  respect erroneous, 
he  should have perfected h i s  appeal  therefrom. 

Wil l ful  disobedience a n d  resistance t o  a lawful  court  order  on the  
p a r t  of one who, as  a p a r t y  and  by  notice served, i s  fixed wi th  knowl- 
edge, comes within t h e  purview of the  statutes defining contempt of 
court,  a n d  is punishable a s  such. C.  S., 978; Fleming v. Patterson, 99 
S. C., 404;  Delozier v. Bird, 123  N. C., 689; I n  re Railroad, 151 N .  C., 
467;  Wesfoiz 21. h m b e r  Co., 158 N. C., 270;  R a p a l j e  on Contempt, secs. 
16, 24. 

T h e  general rule  is stated i n  1 3  Corpus J u r i s ,  p. 21, a s  follows: "As 
a receiver is a n  officer of t h e  court,  and  his  possession is  the  possessior~ 
of the  court,  a n y  interference with, o r  disturbance of, his  possession 
without permission of the  court subjects the dis turber  to  punishment  
f o r  contempt." 

Judgment  affirmed. 

BARSHILL, J., took n o  p a r t  i n  the  consideration or  decision of th i s  
case. 

THE STATE OF XORTH CAROLINA, UPON THE RELATION OF G. C. ADAMS, 
r. VIOLA LEE ADAMS, GUARDIAN, ET AL., 

and 
THE STATE O F  NORTH CAROLINA, UPON THE RELATION OF MINNIE 

FERRELL BROWNING ET AL., C. VIOLA LEE ADAXS, GUARDIAN, ET AL., 

and 
THE STATE OF SORTH CAROLINA, UPON THE RELATION OF EDITH 

PEARL ADAJIS, v. VIOLA LEE ADAMS, GUARDIAN, ET AL. 

(Filed 3 Sovember, 1937.) 

1. Guardian and Ward § 23-Surety on bond of original guardian is not 
liable for default of successor guardian. 

While the sureties on successive bonds of a guardian are jointly and 
severally liable for default of the guardian, where a guardian dies and 
his administratrix takes over funds in his hands belonging to the wards' 
estate, and the administratrix is appointed successor guardian and files 
bond, the surety on the bond of the original guardian is not liable for 
default of the successor guardian, and where the pleadings fail to allege 
default on the part of the original guardian, the demurrer of the surety 
on his bond should be sustained, and the contention that  since both bonds 
were given to insure faithful administration of but one estate, the sureties 
on both bonds are  liable for impairment of the estate by wrongful act of 
either guardian, is untenable. 
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2. Clerks of Court § 6- 
Where it appears that one of the minor children of a deceased person 

was not made a party plaintiff in an action to recover on the bond of their 
guardian, it is the duty of the clerk, as probate judge, to take such action 
as is necessary to protect the interest of such infant. 

L I ~ . ~ ~ ~ ~  by defendant Massachusetts Bonding & Inmrance Company 
from Harris, J., at the April Term, 1937, of JOHNSTOX. 

The above three actions are identical in character with the esception 
of the names of the respective plaintiffs, and were instituted for the 
same purpose, viz. : To compel an accounting for the f linds belonging to 
said plaintiffs as minor children of Jesse A. Adams, deceased, and for 
mhorn J. B. Adams first qualified as guardian. The three actions were 
consolidated and referred by consent to D. H. Bland, Ekq., who reported 
his findings of fact and conclusions of lam to the Superior Court. 

J. B. Adams qualified as guardian for the infant plaintiffs, childreii 
of Jesse A. Adalns, deceased, on 23 Kovernbcr, 1923, ~ i v i n g  bond with 
personal sureties. Later, on 1 September, 1930, said guardian entered 
into bond in the sum of $3,000, with Massachusetts Bonding & Insur- 
ance Compailjr as surety. This guardian filed a numbsr of reports, the 
last of which was filed 26 August, 1930. This account showed that he 
then had a balance in hand belonging to his said trust in the sum of 
$1,089.89. 

J. B. Adams died intestate on 4 March, 1931. Viola Lee Adams, his 
nidow, was appointed and qualified aq adnlinistratrix of his estate, and 
thereafter, on 30 April, 1931, likewise was appointed and qualified as 
guardian of the infants herein referred to, giving bond in the sum of 
$2,000, with the Employers' Liability *Issurance Corpcration as surety. 
On 1 2  December, 1931, Viola Lee Adams filed a final account as admin- 
istratrix of J. B. Adams, guardian, purporting to close up and settle 
the trust account of said deceased guardian. This account showed a 
balance due the wards in the sum of $1,348.81. Thereafter on 26 Janu- 
ary, 1933, Viola Lee Adams, as guardian for said infants, filed an ac- 
count in the office of the clerk of the Superior Court of J ohriston County, 
wherein she acknowledged a balance on hand belonging to said wards in 
the sum of $1,453.77. Demand was made upon Viola Lee Adams, 
guardian, for an accounting, and upon her failure to account, after 
certain proceedings before the clerk, these actions were instituted. 

The referee reported his conclusion of law, among others, that the 
demurrer ore tenus interposed by the Massachusetts Bonding & Insur- 
ance Company should be sustained, and so recommended. Upon appeal, 
this conclusion of law, among others duly excepted to by the appellees, 
mas overruled, and judgment was entered against all the defendants, and 
the d~.fendant Rlaswchuwtts Bonding & Insurance Company excepted 
and appealed. 
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A D A ~ I S  C.  DAMS and B R O ~ X I X G  V. ADAMS. 

Winfield TI. Lyon for plainfifls, appellees. 
A. J. Fletcher for  Nassachusefts Bonding h Ins~l rance  Company, de- 

fendant, appellant. 
Abell Le. Shepard for Employers' Linbility Assurance Corporation, de- 

fendant, appellee. 

BARSHILL, J. I f  the complaints fail to state a cause of action against 
the Massachusetts Bonding & Insurance Conlpanv the other exceptions 
presented on this appeal become immaterial. 

An examination of the complaints discloses that  there is no breach 
of its bond by the Massachusetts Bonding 6: Insurance Company charged 
or alleged. The language most nearly approsinlating an  allegation to 
this effect is as follows: "14. As plaintiff is a d ~ i s e d ,  informed and be- 
l i e~es ,  the guardianship estate belonging to this plaintiff, and the other 
wards named, which was in the hands of the said J. B. Adams, guardiail 
as aforesaid, a t  the time of his death, came into the hands of hIrs. Viola 
Lee Adams, the administratrix upon his estate, and thereafter, upon her 
petition for guardianship of the estate of this plaintiff and the other 
wards named, she was duly appointed, and she regularly qualified and 
entered upon the discharge of her duties as such on 30 April, 1931." 111 

a subsequent paragraph the complaints alleged that demand was made 
upon the successor guardian, Viola Lee Adams, and that  she has failed to 
account. Paragraph 14 of the complaint, when construed in  connection 
with the other allegations, more nearly constitutes an  allegation of full 
compliance than a breach, and tlie judgment overruling the demurrer 
I , P C  Cenus was erroneous. 

But i t  is contended that the bond of the Massachusetts Bonding & 
Ilisurance Company and the bond of the Employers' Liability Assnr- 
ance Corporation were executed to assure the faithful administration of 
one estate and are c u m u l a t i ~ c ;  that 1,eing cumulatire, default 011 the 
part of either guardia~l  noultl impose liability upon both bonds. 

,1 guardian occupies a position of trust which exists during tlie 11011- 

:rge of his ward, unless sooner terminated by death, rcsignntion or re- 
o v a l  Where he has g i ~ e n  successive bonds with different sureties, thr  
sureties are jointly and severally liable, a d  upon default of the guardia~i  
they are liable to c.ontribution among themselves proportionate to the 
aiiiount of their respectire bonds. Thornfan 2'. Barbour, 204 K. C., 553, 
and cases therein cited. When, however, the term of thc guardian for 
~ \ -hom the bond is written ends, the liability of the bond ceases. The 
.iurcty for a guardian is in nowise liable for tlie default or miscarriage 
of a successor guardian, nor is the surety for a successor guardian in 
anywise chargeable with the maladministration of the original guardian. 
Each term stands up011 its own bottom. Thorrtton 7.. Barbour, .supra. 
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T h e  contention t h a t  in  a n y  event the  defaul t  of t h e  s ~ c c e s s o r  guardiaii  
imposed liability upon the  appeal ing defendant, surety f o r  t h e  original 
guardian,  on the theory t h a t  the  two bonds were given to assure the faitli-  
f u l  administrat ion of the same estate, cannot  be sustained. 

I t  appears  f r o m  the  record t h a t  one of the i n f a n t  children of Jesse -1. 
- 4 d a n q  deceased, i s  not  a p a r t y  plaintiff. I t  is  the  d u t y  of the  clerk, as 
probate  judge, t o  take such action as  m a y  be necessary to  protect t h e  
interest of this  infant .  

T h e  judgment  below, i n  so f a r  as  it affects the  Ma.;jacliusetts Bontl- 
ing  6: Insurance  Company, is 

Reversed. 

J. ELTON L E E  v. ATLANTIC COAST L I N E  RAILROAD COMPANY. 

(Filed 3 iVovember, 1937.) 

1. Railroads !j +Evidence held t o  show contributory negiligence a s  mat te r  
of lam i n  driver's colliding with flat ca r  standing at crossing. 

The evidence favorable to plaintiff tended to show that  he drove his car 
across the main line track of one railroad and then across the main line 
track of defendant railroad, and collided with a flat car standing across 
the road on a sidetrack about fifteen feet beyond defendant's main line 
track, that  the highway was darkened a t  the sidetrack by houses and 
trees on defendant's right of way, that  the lights of plaintiff's car went 
under the flat car, and that,  though going a t  a speed of 15 or 18 miles per 
hour a s  he neared the sidetrack, he did not see the flat car in time to avoid 
hitting it, although he put on his brakes as  soon a s  he saw it. Held: 
Plaintiff's evidence discloses contributory negligence bayring recovery a s  
a matter of law, since he wonld be guilty of contributory negligence if he 
were driving too fast under the conditions then existing to stop within 
the distance his lights mould disclose a n  obstruction, or if he could have 
seen the obstruction in the exercise of due care in time to have stopped 
and failed to see it. 

2. Negligence 11- 
I t  is not necessary that contributory negligence be the sole proximate 

cause of the injury in order to bar recovery, it being ~~ufficient for this 
purpose if i t  is one of the proximate causes. 

CLARKSON, J., dissents. 

CIVIL ACTIOK before Harr i s ,  J., a t  N a y  Term,  1937, cf WAYSE. Re-  
~ e r s e d .  

P a u l  B. E d m u n d s o n  and Ehringhuus,  Royal l ,  Gosncy LC Srnilh for 
plaint i f f ,  appellee. 

D. V. B l a n d ,  R'. B. R. Guion,  l 'hos .  11'. D a c k  and T7. E. Phe lps  for  
d e f e n d a n f ,  appel lant .  
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SCHESCI~, J. This was an action by the plaintiff to recover damages 
for personal injuries alleged to have been proximately caused by the 
negligence of the defendant. The defendant denied that i t  was negli- 
gent, and also entered the alternative plea of contributory negligence 
in bar of recovery. The case was tried upon the usual issues of negli- 
gence, contributory negligence and damage. The jury answered the 
issues in favor of the plaintiff, and from a judgment on the verdict the 
defendant appealed, assigning as error the refusal of the court to allo~v 
its motion for judgment as in case of nonsuit made when the plaintiff 
had introduced his evidence and rested his case and renewed after all 
the evidence was in. C. S., 567. 

Tiewing the evidencc in the light most favorable to the plaintiff it 
tends to show that on the night of 12 June, 1935, at S o'clock, the plain- 
tiff was driving his '29 Nodel d Ford coach eastward on State Highway 
402: that on the west side of the city of Goldsboro said highway crosses 
the Southern Railway Company's main line track, and about 60 or 70 
yards farther east crosses the defendant's main line track, and still 
farther east about 12 or 15 feet crosses a side track of the defendant; 
that said highway is practically straight and level as it approaches and 
crosses said three tracks; that the plaintiff drove his said automobile 
across the two main line tracks, and attempted to drive it on farther 
caktward when it collided with a flat car composing a part of a train of 
the defendant, which was standing across said highway on said side 
track; that owing to shadows cast by trees and small houses on the de- 
fendant's right of may, and the failure of the defendant to provide 
lights or signals of the presence of the flat car, the highway was dark- 
ened, and the plaintiff could not, and did not, see the flat car in time 
to stop his automobile and avoid a collision between it  and the defend- 
ant's flat car. 

Conceding, but not deciding, that the defendant was negligent in per- 
mitting the trees and houses to remain on its right of way and in 
allowing its flat car to stop across the highway without lights or other 
signals of its presence, still we think the evidence discloses contributory 
negligence on the part of the plaintiff which bars recovery. I t  is suffi- 
cient to defeat recovery if plaintiff's negligence is one of the proximate 
causes of the injury, it need not be the sole proximate cause. Consfrur- 
tion, Co. 2). R. R., 184 K. C., 179;  Davis v. Jef f reys ,  197 N .  C., 712. 

The plaintiff testified that he was operating his automobile between 
the main line track of the Southern Railway Company and the main 
line track of the Atlantic Coast Line Railroad Company at about 30 
miles per hour; that he had slowed down from that rate of speed as he 
neared the side track: that he was running about 15 or 18 miles an hour 
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when he discovered something was ahead of him, when he slammed on 
his brakes and dragged his wheels; that notwithstanding he was driving 
at  the rate of speed indicated he could not stop his automobile after he 
discovered there was something across the highway in time to avoid 
colliding with the flat car;  that he first saw the flat cai when he was in 
about ten feet of i t ;  that his lights were in good condition and shone 
under the flat car. 

We think, and so hold, that this case is governed fly the principles 
enunciated in  W e s t o n  v. R. R., 194 S. C., 210, wherein B r o g d e n ,  J., 
states: '(Hence, in the final analysis, the case presents the question of 
the duty of an autonlobile driver, operating his car i n  the nighttime, 
with his vision obscured by rain or other conditions upon the highway." 
I n  the case at  bar there was no rain, but there were "other conditions 
on the highway," namely, the darkened condition of the highway caused 
by the shadows from the trees and houses on the defendant's right of 
\yay. I f  this darkened condition rendered it impossible for the plaintiff 
to see a flat car across the highway in time to enable him to stop his 
automobile at  the rate of speed at  which he was operating i t  soon enough 
to avoid a collision, there was a failure to exercise due care on the part 
of the plaintiff in operating his automobile at such a rate of speed. I f  
the plaintiff saw, or by the exercise of due care could hzve seen, the flat 
car in  time to stop his automobile soon enough to avoid i,hc collision and 
failed to do so, there was likewise a failure to exercise due care on his 
part. The plaintiff, according to his own testimony, mzs guilty of con- 
tributory iegligence either in failing to drive within the radius of his 
lights, that is at  a speed at  which he could stop within the distance to 
which his lights mould disclose the existence of obetructiclls, or in failing 
to see the flat car in time to avoid the collision. I t  makes no difference 
which horn of the dilemma the plaintiff takes, his came of action is dc- 
feated by his own negligence. 

The general yule applicable to cases circumstanced a5 the case at  bar 
is quoted from Huddy on Automobiles, 7 ed., 1924, sec. 396, in lYestori 
v. R. R., supra ,  as follows: "It  was negligence for the driver of the au- 
tomobile to propel it in ,z dark place in which he had to rely on the 
lights of his machine at a rate faster than enabled him lo stop or avoid 
any obstruction within the radius of his light, or within the distance 
to which his lights mould disclose the existelice of obstructions. . , . 
I f  the lights on the automobile would disclose obstructions only ten 
?.ards away it was the duty of the clriver to so regulate {he speed of his 
~nachine that he could at all times avoid obstructions within that dis- 
tnnce. I f  the lights on the machine would disclose objects farther away 
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than ten yards, and the driver failed to see the object in time, then he 
would be conclusively presumed to be guilty of llegligence, because i t  
was his duty to see what could have been seen." 

We think the motion for  judgment as i n  case of nonsuit should have 
been allowed, and, therefore, the judgment of the Superior Court is 

Reversed. 

CLARKSOS, J., dissents. 

IiY RE HELEN SYLIVANT. 

(Filed 3 Norember, 1937.) 

Insane Persons 8 4: Appeal and Emor 5 I-Where statute under which 
proceeding is begun does not provide for appeal, no appeal may be 
taken. 

Petitioner, who had been adjudged non compos nzentis under C. S., 2285, 
filed this petition under C. S., 2287, to have herself adjudged no longer 
insane, and prayed for the discharge of her guardian and the possession 
of her property. Upon the finding of the jury she was adjudged no longer 
insane and the prayers of her petition granted. Her guardian appealed 
to the Superior Court. Held: The appeal should have been dismissed, 
since C. S., 2287, does not provide for appeal. Whether the clerk's order 
could be reviewed by the Superior Court pursuant to a writ of certiorari, 
and whether the clerk's order was void ab initio on the ground that the 
person adjudged insane cannot file a petition under C. S., 2287, held not 
presented for decision, but semble, the clerk's order was voidable and not 
void, and it was error for the Superior Court to dismiss the proceeding. 

* ~ P P E A L  by Helen Sylivant, petitioner, from Cranmer, J., a t  February 
Term, 1937, of GREEXE. Reversed. 

This proceeding was begun on 30 September, 1936, by a petition filed 
before the clerk of the Superior Court of Greene County by Helen Syli- 
 ant, in  accordance with the pro~is ions  of C. S., 2287. The petition 
was duly verified by her, and \vas filed in her behalf by her attorneys. 

I n  the petition i t  was alleged that  011 10 March, 1931, in a proceeding 
begun before the clerk of the Superior Court of Greelle County in  ac- 
cordance with the pro~is ions  of C. S., 2385, on the finding of the jury 
that the petitioner, Helen Sylirant, v a s  then incompetent for r a n t  of 
understanding to manage her affairs, i t  was adjudged by the court that  
she was n o n  compos m e n t i s ;  that  thereupon i t  was ordered by the court 
that  Hatt ie White be and she was duly appointed as guardian of the said 



344 I N  T H E  SUPREME COURT.  [812 

Helen Sylivant;  and that  thereafter the said Hat t ie  R'hitc duly quali 
fied as such guardian. 

I t  was further allegetl in the petition that  the petitioner. Helen Svli- 
vant, has fully regained her sanity, and is now competent to manage her 
affairs. 

On these allegations the petitioner prayed that  i t  be adjudged by the 
court that  she has been restored to sanity and is nolr competent to man- 
age her affairs, and that i t  be ordered by the court that  Hat t ie  White 
be removed as her guardian, to the end that  she may take possesion of, 
l l~anage and control her property. 

I n  accordance nit11 the provisions of C. S., 2287, jurors nere  duly 
summoned, sworn and impaneled by the court to t r y  the issue involving 
the sanity of the petitioner. At the trial of the issu., evidence was 
offered by the petitioner tending to support the allegations of her peti- 
tion, and, with the permission of thc court. hy her guardian tending to  
show the contrary. 

The issue submitted to the jury was answcred as follons : 
- 3  " 

"Is Helen Sylivant sane and of sound mind and m e n ~ o r y ?  h s w e r :  
'Yes.' )' 

I t  n a s  accordingly adjudged by the court that  the pchtioner, Helcn 
Sylirant, is now sane and of sound mind and memorg, and is compe- 
tent, both mentally and physically, to manage and control her property. 
It was ordered by the court that  Hat t ie  White, guardian of Helen Syll- 
vant, file with the court her final account as such g ~ a r d i a n  withi11 
twenty days, arid that  upon filing such final account she be removed :rs 
the guardian of the pe t i t i o~~cr .  

The  proceeding Tvas thereafter docketed in the Superior Court of 
Grecne County, and Ivas heard a t  the February Term 1937, of said 
ronrt on the appeal of TIattie XThitcl, guardian, from t l ~ e  order of tlie 
c.1el.k of tlic Superior Court of Grecne County. 

111 apt  time the petitioner, Helen Syliraiit, moved that  the appeal of 
Hatt ie White, guardian, be dismissed on the ground tha t  she had no 
right to appeal from the order of thc clerk i11 thi, proceeding. The 
motion n a s  denicd, and the petitiolier duly ~xceptecl. 

The court v a s  of o1)inion that  the procecding  ha^ ing b,:en begun by a 
petition filed by Helen Sjl ivant ,  nlio hat1 beer1 duly adjudged non com- 
posmenfis,  and not 11. her guartlinri or by a next friend, or by some 
person on licr behalf, was yoid a b  initzo, for the reason that  the clerk of 
tlie Superior Court of Greenc County had no jurisdiction of the matters 
alleged in the petition. 

I t  was accordingly ordered and adjudged by the court that  the pro- 
ceeding be and the same was dismissed, and tha t  the costs of the pro- 
ceeding be taxed against the petitioner. 
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From this order and judgment the petitioner appealed to the SU- 
preme Court, assigning as errors the refusal of the court to dismiss the 
appeal of Hat t ie  White, guardian of the petitioner, and the order and 
judgment dismissing the proceeding. 

R o b ~ r t s  & 1rlrilliford for petitioner. 
K. A .  Pittman and I lard ing  d? Lee for the guardinn,  

C o s m o ~ ,  J. I t  is provided by statute in  this State that  "any person, 
in behalf of one who is deemed an idiot, inebriate or lunatic, or incom- 
petent for want of understanding to manage his own affairs, by reason of 
the excessive use of intoxicating drinks, or other cause, may file a peti- 
tion before the clerk of the Superior Court of the county where such 
supposed idiot, inebriate or lunatic resides, setting forth the facts duly 
~e r i f i ed  by the oath of the petitioner; whereupon such clerk shall issue 
a n  order, upon notice to the supposed idiot, inebriate or lunatic, to the 
sheriff of the county, commanding him to summon a jury of twclre men 
to  inquire into the state of such supposed idiot, inebriate or lunatic. 

"Upon the return of the sheriff smnmoning said jury, the clerk of the 
Superior Court shall swear and organize said jury and shall preside 
over said hearing, and the jury shall make return of their proceedings 
under their hands to  the clerk, who shall file and record same, and lie 
shall proceed to appoint a guardian of any person so found to  be an 
idiot, inebriate, lunatic, or an  incompetent person by inquisition of a 
jury. 

"Either the applicant or the supposed idiot, inebriate, lunatic, or 
incompetent person may appeal from the finding of said jury to the next 
term of the Superior Court, where the matters at issue shall be tried 
regularly de novo before a jury.'' C. S., 2285. 

Pr ior  to the filing of her petition in this proceeding the petitioner 
had been duly adjudged, upon the finding of a jury, n o n  compos ment is ,  
i n  accordance with the provisions of the foregoing statute, and there- 
upon Hat t ie  White had been duly appointed as her guardian. 

I t  is further provided by statute that  "where any insane person or 
inebriate becomes of sound mind and memory or becomes competent to 
manage his property he is authorized to manage, sell and control all 
his property in as full and ample a manner as he could do before he 
became insane or inebriate, and a petition in behalf of such person may 
be filed before the clerk of the Superior Court of the county of his resi- 
dence, setting forth the facts, duly verified by the oath of the petitioner, 
whereupon the clerk shall issue an  order, upon notice to the person 
alleged to be no longer insane or inebriate, to the sheriff of the county. 
commanding him to summon a jury of six freeholders to inquire into 
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the sanity of the alleged sane person, formerly a lunatic or the sobrlety 
of suvh alleged restored person, formerly an inebriate. The jury shall 
make return of their proceedi~~gs under tlicir hands to  thc clerk, xllo 
shall file and record the wme, ant1 if the jury shall fini that  the person 
whose mental or physical condition was itiquired into is s a~ ic  and of 
sound mind and memory or is no longer an  inebriate, as the case map 
be, the said person is author iz~t l  to manage his affairs, make contracts, 
and sell his  propert., Loth real m d  pcrqo~~al ,  as if he had Ilewr ~ P ( I I I  

insane or inebriate." C. S., 2287. 
N o  provision is  made in the foregoing statute for an  appeal froin 

the finding of the jury or from the order of the clerk pursuant to such 
finding. Whether, in a proper case, such finding or suvh older may he 
reviewed by the Superior Court pursuant to a v r i t  of c c r f i o r n r i  ib not 
presented by this appeal. 

I n  the absenre of a pror is io~l  in the statute under nhicll thiq proceed- 
ing was begun and prosecuted, for an appeal from the order of the clerk 
to the Superior Court, there mas error i n  the refusal of the court to 
tlisrniss the appeal of Hat t ie  White, guardian in this proceeding. See 
Ray v. Ray, 33 N. C., 357, 3 C. J., p. 648, see. 612. 

*Is there n a s  error in the refusal of the court to dismiss the appeal of 
the guardian, the question as to whether there was erior  in the order 
dismissing the proceeding is not presented by this appeal. However, i t  
would seem that  a t  most the order of the clerk of the Superior Court of 
Greene County i n  this proceeding was voidable and not void, and that  
there was error in the order of the court dismissing the proceeding. See 
Tnfe c .  X o t t ,  96 iY. C., 19. 

I n  accordance with this opinion the order and judgnltnt of the S u p -  
rior Court in this proceeding is 

Reversed. 

ADDIE R. COLLETT, GUARIIIAX, ET AL., V.  DAISY C0LLE:TT F h R N h S .  

(Filed 3 Sovember, 1937.) 

Wills 55 36, S S B e q u e s t  held specific bequest of articles of personalty 
and money for life, and legatee was entitled to possessilon of corpus. 

After directing the payment of debts and providing foi- certain specific 
legacies, the mill in question directed that the remainder of the money 
be divided between testatrix' sisters and brothers, or their children, and by 
latcr item provided that one of the sisters should haye for her lifetime 
only certain enumerated articles of personalty "and money if any are to 
come back to my estate." Held: The gift to the sister of her share of 
the money was made in the prior item, and the later item gave a life 
interest in the ennmerated articles of personaltx, and provided that the 
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money as well as the articles of personalty should "come back to my 
estate," or be limited to a life estate, and the later item does not consti- 
tute a residuary bequest to be enjoyed by persons in succession, entitling 
the sister only to the income from the money, but is a specific bequest for 
life, entitling the sister to the corpi~s  of the money, with remainder over 
only in such amount as might remain at the death of the sister. 

APPEAL by defendant from W a r l i c k ,  J., at  Chambers. F rom BURKE. 
Reversed. 

This is a ciyil action in which the plaintiffs seek a construction of the 
will of Jiinerva Ruffin Collett and a declaratory judgment determining 
the rights of the respectire legatees and directing the plaintiff, adminis- 
trator C.  T. A\., ns to the distribution of the fundq of tlle estate. From 
the judgment entered the defendant appealed. 

-111111 cE. P a f f o n  for plaintif 's,  appel lees  o f h e r  than F i r s f  X a f i o n a l  
ZZanX., adnzin is tra tor  C. T .  A. 

I ) .  L. H o r f o n  a n d  S. J .  Ercin,  Sr. ,  f o r  r l e f e n d a ) ~ f ,  mppelln?zf. 

BARSHILL, J. The defendant excepts to that  portion of the judgment 
which reads as follows: "That the share of the m o ~ ~ e y  left to Mrs. Daisy 
Collett Farnan for life in said will shall be retained by Fi rs t  Sa t ional  
Bank of Norganton, adnlinistrntor C. T. of Niss  J l i ne r r a  Ruffin 
Collett, and inrested in such securities as are authorized in inwstments 
for fiduciaries under sectiolis 4018 and  4018-A of the Consolidated 
Statutes: and that  the net proceeds of such inrestments be paid over to 
Mrs. Daisy Collett Farnan in  semiannual installments for and during 
the term of her natural  l i fe;  and that  the corpus  of said investments 
after the death of 3 h s .  Daisv Collett Fa rnan  referred to the estate of 
the testatris, Xiss  N ine r ra  Ruffin Collett, and that  the same shall be 
distributed by the administrator to tlle heirs at law of the testatrix, 
Xiss X ine r ra  Ruffin Collett, said distribution to be made per s f i r p e s  
and not per capita." 

The pertinent portions of the will of the deceased necessary to be 
considered to determine the question of lam inrolred on this appeal 
reads as follows : 

(1) "I wish all money I h a w  inrestecl or  loaned out shall be col- 
lected, and m y  fa rm sold if i t  has not been sold, illy debts paid. 

( 2 )  '(Omitted. 
( 3 )  "-lfter my  debts are paid I want $8,000 (eight thousand) dollars 

paid to the estate of my brother Stirling Ruffin Collett, this being money 
he has given to me from time to time. 

(4)  ((1 want $1,000 (one thousand) invested for the care of the Epis- 
col (Episcopal) Church P a r d .  The  remainder of my money if there 
is ally t l i d e d  between my sisters and brothers, or their children. 
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( 5 )  "I will to my  sister Daisy Collett Farnan,  for her life time 
only a t  her death these things and money if any are to rome back to my 
estate. The  portraits of our Great grandfather and Grandmother Cald- 
e l .  The silver candlestick which was our Grandmclther Caldwell's. 
The  book case in the hall, I of the four old straight chairs in my living 
room." 

The will then proceeds to bequeath to others various articles of per- 
sonal property, consisting largely of llousehold furniture and silver- 
ware. 

The  paragraphs arc numheretl by the court for  convenience of rcf- 
erence. 

I f  the gif t  to the defendant amounted in terms to a residuary bequest, 
enjoyed by persons in  succession, the judgment of the court belon is  
correct. I f  the bequest is specific and not of the residuum there \ \as 
error in the judgment, and the defendant is cntitled to the pos~ession of 
the money as well as of the othcr articles of personal property during 
her lifetime. The controlling rule is stated in  Simmons 1 1 .  Flewinr/,  137 
N. C., 389, Allen, J., as follows: "The n ~ l e  seems to be that  when- 
ever personal property is giren, in terms amounting to a reqiduary be- 
quest, to be enjoyed by persons in succession, the interpretation the 
court puts upon the bequest is that  the persons indicntcld are to enjoy 
the same in  succession; and in order to give effect to i t ;  interpretation 
the court, as a general rule, will direct so much of i t  as is of a perishable 
nature to be converted into money by the executor, and the interest paid 
to the legatee for life and the principal to the person in remainder. 
(Ritclz v. Morris, 78 S. C., 3 V ) ,  but when the bequest is specific and 
is not of the residuum, the executor should delirer the , ? r o p e r t ~  to tlie 
one to whom i t  is giren for life, taking a n  inventory and receipt for 
the benefit of the remainderman. Willirtrns T .  Parker,  84 N. C., 90;  
I lerr ing v. Williams, 138 N. C., 1 ;  Ernul v. Ernul, 1!)1 X. C., 347; 
Swain v. Spruill,  57 N. C., 364. I n  S w n i n  7.. Spruill, supra ,  Rz$rt, J . ,  
says: "Where a testator expressly gives, specifically for life, with a 
limitation over, things which ipso usu c.onsumuntur the court has 110 

power to control the disposition of the testator by denying that  use to 
the first taker ~vhich  has been bestowed by the will, although it may 
impair the value or extinguish the existence of the thing itself, to the 
loss of the ulterior takcr. I t  must be taken that  the testator had con- 
sidered the chances of benefit to those in  remainder after the prior bene- 
fit bestowed by him on the first takcr. and that he only meant to limit 
orer those chances." 

The gif t  of the money u a s  in paragraph four of the will and provides 
that  proceeds of notes and the sale of her farm after the payment of 
debts and certain legacies should be divided between testatrix' sisters 
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and brothers, or their children, the defendant being a sister. The de- 
fendant, under the terms of that  paragraph, receives her share, if there 
is any, of the money remaining after the specified disbursements. There 
is no limitation of the gif t  i n  succession or otherwise. While the amount 

u 

is to be determined the gift is specific-her share of the money after 
certain deductions are  made. 

I t  then becomes necessary to interpret the term "money if any" as 
used in the fifth paragraph. The words of gift i n  this paragraph relate 
only to the articles of personal property. The words "and money if 
any" are interpolated to indicate the desire of the testatrix that  the 
limitation of the gift of the personal property shall apply likewise to 
the money bequeathed in the preceding paragraph. The language used 
put i n  proper sequence would read:  "At her death these things, and 
money if any, are to come back to my  estate." The terms used indi- 
cate the disposition of the property to be made as of the death of the 
devisee. S; considered, "&on$ if any" means so much of the money 
devised to her as shall remain a t  the time of her death. The  term indi- 
cates the intent that  the legacy shall be delivered, that  it may be con- 
sumed and that  no part  thereof may remain a t  her death. That  the 
benuest to the defendant was not intended as a residuary clause within 
the meaning of the rule laid down in  Simmons u. Fleming, supra, seemed 
to be clearly indicated. After this gif t  she deriscd many other articles, 
and closes the will with a touch of pathos in the following language: 
"I wish I could will everything, but I am too tired." We are of the 
opinion that  a proper interpretation of the language used in the fifth 
paragraph entitles the defendant to the possession of the corpus of the 
money devised to her. The  authorities cited by plaintiffs are not in 
conflict with the opinion herein announced. The judgment below is 

Reversed. 

PEOPLES LOAX AND SAVINGS BANK v. 3IRS. J. A. KING. 

(Filed 3 Sovember, 1937.) 

1. Drainage Districts § 2- 
Where one of three drainage commissioners dies, the two surviving 

have authority, until the election and qualification of their successors, to 
levy an additional assessment against the lands of the district necessary 
to discharge the obligations of the district, C. S., 5339 ( 4 ) .  

2. Drainage Districts 8 9-Lands of drainage district are liable to assess- 
ments necessary to repay money properly used for benefit of district. 

An additional levy of assessments against lands in a drainage district 
is valid when necessary to repay money borrowed by the district and 
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properly used by it in draining the lands within the district, and it is 
immaterial that the district horrowed moliey in excess of the amount of 
the authorized bond issue n-lien the balancv of the debt necessitating the 
lery of the additional assessments is less than the amount borrowed in 
excess of tlle authorized bond issue. and the court finds that part of the 
money borrowed was wed to pay intercst on the indebtedness of tlie dis- 
trict. and that all amounts horrowed n-ere. properly nscd for the bcnefit 
of the district. 

. ~ I > E I T ,  bv dr fe~i t la t~ t  from / ' less, .T., at X a y  Tprm. 193;. of J R ~ E L L .  
Judgment affirmed. 

A\ction to foreclow certificate of sale of land for drainage assessment. 
* i t  the trial certain facts were agrcecl 11po11, and i t  was further agreed 

that  the court, without the intrrrention of the jury, :hould find such 
adilitioiial facts as were necessarv for the determination of the contro- 
T-ersy. Tlie matc.ria1 facts agreed to and fou~irl by the court may I)e 
cxoncisely stated as follows: 

The Four th  C r e ~ k  Drainape Diqtrict of Iretlcll Cou~l ty  n a s  duly or- 
gani7td. under applicable statutes, i n  1011, and a bond issue of $25,000 
authoi.izec1. The  drainage commissioners h 4 n g  unable io  sell the bonds 
at their facc value, borrowed from the First  National Bank of States- 
~ i l l c  $25,000 and later incrensrtl the tle1)t to $32,500, and placed the 
$33,000 of bond.. ~ v i t h  the bank as collateral. -211 of the proceeds of 
the loan were used by the commissioners for draining and ditching the 
lands in the distrirt and for the payment of interest from time to time. 

Tlie prescnt indebtedness to the plaintiff, Peoples Loan and Savings 
B:~nk, is in the principal sum of $6,960.06, a i d  constitutes the balance 
due for inolley borrowed by the drainage commissionerq to pay the debt 
to the First  Xational Bank. The original bonds arc  now held by the 
plaintiff. The  debt of plaintiff was reiluccil to judgnlr~nt i n  January ,  
1933. T o  discharge the judgment the two surviving commissioners in 
1931 h i e d  an  assessment upon the lands cmbraccd in the district. The  
defendant o ~ t n s  23.86 acres of land within the district and the assess- 
ment levied on her land was $68.29. 

At tlie time of the organization of thc district the three. commissioners 
elected ~ r e r c  qualified to act. Since tlicn there has been no election of 
commi~sioaers to replace them, and oile of the cornmissloners has died, 
and the other t n o  h:td ceased to own land in the district a t  the time the 
assessment was levied by them as commissioners. 

It was admitted tha t  tlle assessment roll was filed with the clerk of the 
Superior Court, the treaswcr of Iredell County and the sheriff, and 
that  the sheriff notified the defendant of the assessment. No written 
notice was givcn by the county trcasurcr t o  the drainage commissioners 
or to the clerk of the court. 
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The trial judge held that under C. S., 5339 (4)  the surviving com- 
missioners were authorized to discharge the necessary duties of the board 
until the vacancy caused by the death of a member was filled, and that 
their acts were valid and binding on the district; that the borrowing of 
money from the banks and the use of the bonds as collateral was irregu- 
lar, "but the proceeds of the loans vere used for the valid objectives 
contemplated by the Drainage Act, and that no question having been 
raised as to the validity of said obligation for a period of some twenty 
years, and no action brought to invalidate the transaction, and judg- 
ment haring been procured more than t ~ o  years prior to the institution 
of this action, it would coilstitute an inequity and injustice to the plain- 
tiff to permit the defendant and other landowners to obtain and nccept 
the benefit of said loans without liability therefor." 

I t  was thereupon adjudged that the assessment against the land of 
defendant for the purpose therein set out constituted a specific lien on 
said land in the amount of $68.29, and that plaintiff was entitled to 
foreclose its certificate of sale made pursuant thereto. Defendant ay- 
pealed. 

1'. P. D u l i n  and R o b e r t  A. Col l ier  for ~ Z a i n t i f ,  appellee.  
Jack J o y n e r ,  TV. R. B a t t l e y  a n d  Letc is  S. Letc is  f o r  de fendan t ,  a p -  

pellant.  

DETII;, J. The ruling of the court below must be affirmed. The 
action of the two survivil~g drainage commissioners, until their suc- 
cessors vere elected and qualified, was within the powers conferred by 
the Drainage Act. C. S., 5339 (4).  

There was no suggestion of lack of good faith on the part of the com- 
missioners, or that the plaintiff's debt was otherwise than for money 
which had been borrowed and properly used for the draining of the 
lands within the district. The obligation mas incurred for the benefit of 
the lands embraced in the district, and upon these lands the law imposed 
liability therefor. 

The fact that $7,500, in addition to the amount of the authorized 
bond issue, was borrowed by the district for drainage purposes, becomes 
imnlaterial in view of the fact that the total indebtedness has been re- 
duced, as assessments mere collected, to $6,960.06, and the finding by the 
court that a part of the loan was used for the payment of interest from 
time to time ( C a r t e r  c.  Comrs . ,  156 N.  C., 153, 72 S. E., 380), and that 
all of the proceeds of the loans mere used for draining and ditching the 
lands in the district. 

I n  B a n k  v. W a t t ,  207 N.  C., 577, 178 S. E., 228, the question of the 
liability of lands within this same drainage district to further assessment 
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was considered, ill conwct ion  wit11 the present plaintiff's judgment f o r  
the bnlancr due on i ts  l o ~ n  to the  drainage commissioners, and  i t  waq 
there said, "It is  oln-ious tha t  the drainage statutes i m p x e  l iabi l i ty  upon 
land  within the dis tr ic t  un t i l  t lw o ~ i g i i ~ a l  bond issue f o r  making  the  
irnprorenieiits o r  inc1cl)tcclnew i n c u r d  t h ~ r c f o r  h a s  b x n  paid." 

J u d g m e n t  affirmed. 

STdTE v. EUGENE CASEY. 

(Filed 3 November, 1937.) 

1. ,Jury 3 0: Criminal L a w  5 Sla- 
The trial judge has the discretionary power to issue a writ of venire 

facias. C. S., 2338. instead of directing the jurors to be dra-rin from the 
jury box, and th r  court's action in  issning the writ is  not reviewable in 
the absence of nbuse of discretion. 

2. Homicide 9 % 

In a proscrntion for homicide, testimony of a witness that  she was 
going with cleceased and one of defendants, is competent, a s  against the 
defendant identified, for the purpose of showing motive. 

3. Criminal Law a 48b- 
Where evidence is competent a s  against one defend an^: only, a n  excep- 

tion of the other defendant to its general admission cannot be sustained 
in t h ~  absrncr of a request by him a t  the time that  it;: purpose be re- 
stricted. 

4. Homicide a 1 8 -  

A statement hy a person fatally mounded that  "If you don't do some- 
thing for me, I am going to die right now," is insufficient predicate for  
the admission of his subsequent declarations a s  dying declarations, since 
the statement does not show an unqualified belief by him that  he was 
going to die. 

5. Homicide 8 %Defendant present and  aiding a n d  abetting commission 
of crime is equally guilty with actual  perpetrator. 

Where the State contends on its evidence that  one defendant killed 
deceased and the other defendant aided and abetted the commission of the 
crime, and such other defendant contends that, while present, he did noth- 
ing to aid or abet, the defendant rharged with aiding and abetting may 
he acquitted, or may be found guilty of the same degree of the crime a s  
the other defendant, but the two defendants cannot be Found guilty of 
different degrees of the crime, and a charge and statement to the jury 
to this effect is not error. 

APPEAL by defe l~dnnt  f r o m  C ' m n m ~ r ,  .I., a t  April Term, 1937, of 
CRAVEN. No error .  
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Afforney-General  S'eawell and Ass i s fan f  Atforney-General McNz~llnrt 
for the State. 

Wi l l iam Dunn ,  J r . ,  J .  .-1. Jones and -1llcn S. Allen for defendant, ap- 
pellant. 

SCHESCK, J. Eugene Casey and his codefendant, Carl Hill, were con- 
~ i c t e d  on a joint bill of indictment of murder in the second degree and 
appealed to the Supreme Court. The defendant Hill  abandoned his 
appeal. 

The first group of assignments of error relate to the issuing to the 
sheriff of a writ of venire facias, commanding hiin to summons the 
jurors instead of directing the jurors to be drawn from the jury box. 
These assignments are untenable, since the issuing of a writ of venire 
facias, by C.  S., 2338, is placed in the discretion * f  the trial judge, and 
his action in issuing the writ is not reviewable, in the absence of abuse 
of his discretion. S. c. Smarr ,  121 N .  C., 669 ;  S. o. Rrogden, 111 N .  C., 
656. 

The second group of assignments of error relate to the refusal of the 
court to exclude the testimony of the witness Miss Grace O'Neill to the 
effect that she "was going with Hill (the codefendant of the appellant) 
and English (the deceased) both." This evidence was competent against 
Hill to show motive, and the record fails to show that the appellarlt 
eyer asked the court to restrict the purpose for which the evidence was 
admitted, but contented himself with a general objection thereto. Rules 
of Practice in the Supreme Court, 21, 200 N. C., 827, in part reads: 
(' . . . nor will i t  be ground of exception that evidence competent 
for some purposes, but not for all, is admitted generally, unless the ap- 
pellant asks, at  the time of admission, that its purpose shall be re- 
stricted." S. v. Hendricks, 207 N. C., 873. These assignments cannot 
bo sustained. 

The third group of assignments of error relate to the court's refusal 
to allow the testimony of the witness Miss Sue Hargett as to what the 
appellant contends was a dying declaration of the deceased. The wit- 
ness testified that the deceased, a short time prior to his death, said: 
"If you don't do something for me, I am going to die right now." This 
statement did not lay the proper foundation or predicate for the intro- 
duction in evidence of the other declarations of the deceased, since i t  
failed to establish that the deceased at  the time of the utterance knew 
that he was in extremis, or had given up all hope of recovery. "An 
undoubting belief existing in the mind of the declarant at  the time the 
declarations are made, that the finger of death is upon him, is indis- 
pensable to that sanction which the law exacts, and therefore if it shall 
appear, in any mode, that there was a hope of recovery, however faint 
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i t  may have been, still lingering in his breast, tha t  sanction i-  not af- 
forded, and his statement c:mnot be received." 1 R. C. I,., par. q2 ,  
1'. 539. 

The fourth and final group of assignments of error relate to a nega- 
tive reply g i ~ e n  by the court to a question propounded by a juror as to 
whether the jury could return a rerdict of guilty oE murder in the 
qecond degree as to one defendant and guilty of manslaughter as to  the 
other. Upon the evidence and the theory upon which t ~ e  case was tried 
this was a proper repl-, and the instruction giren therein v a s  without 
error. The  State's evidence tended to show and the contention of the 
State n a s  that  the defendant Hi l l  fatally stabbed the deceased in the 
brcast, and that  the appellant Casey was present a i d i ~ g  and abetting. 
Casey's contention mas tha t  while he n-as nearby he did nothing to  aid 
and abet the defendant Hill.  The  court instructed the jury that  they 
could convict both of the defendant.; of murder in tlie second degree, or 
hot11 of manslaughter, or acquit both of the defendants, or they could 
c*o~lrict one and acquit the other, and if the evidence failed to satisfy 
them beyond a reasonable doubt tha t  the appellant Cajey n-as present, 
aiding and abetting Hill,  that  they should return a rerdict of not guilty 
as to Casey. This  was a correct charge and rendered i t  proper i n  re- 
sponse to  the question of the juror to instruct the jury that  they could 
not convict one of the defendants of murder in the second degree and 
the other of manslaughter, for  manifestly if tlie appe lant Casev was 
guilty of anything he was guilty of the same offense of which Hil l  was 
guilty. "Where two persons aid and abet each other i n  the commission 
of a crime, both being present, both are principals and equally guilty." 
S. u. Jarrell, 1-21 N. C., 722.  

We find on the record, 
N o  error. 

RENA WARREN v. PILOT LIFE INSURANCE COUPANT. 

(Filed 3 November, 1037.) 

1. Insurance ?j 41- 
The double indenlnity clause in this policy of insurance provided that 

the benefits under this clause should be null and void if insured's death 
should result from injuries inflicted intentionally by another person. 
Held: Insurer has the burden of proving facts bringing the case within 
the proviso. 

2. S a m o I n  action on double indenmitr clause, instruction held erroneous 
as  requiring insurer to prove third person intentionally killed insured. 

Where a double indemnity clause in a policy of insurance provides that 
benefits thereunder should be null and void if insured's death should 
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result from injuries inflicted intentionally by another, insurer is required 
to prove only that the fatal injuries were intentionally inflicted by an- 
other, and an instruction requiring insurer, in effect, to prove that such 
third person was present with the intention of assaulting insured's com- 
panion, and intentionally killed insured to prevent interference with his 
.nefarious purpose, is erroneous as requiring insurer to prove the purpose 
and intent to kill on the part of such third person. 

APPEAL by defendant from Daniel, J . ,  at N a y  Term, 1937, of PITT. 
Action to recover on policy of insurance. 
On 1 July,  1935, defendant issued and delirered to Alexander Warren 

a policy of life insurance for $2,500.00, in  which the plaintiff was named 
as beneficiary. The  policy provided, anlong other things, t h a t :  "Upot~ 
receipt of satisfactory proof that  . . . the insured . . . has 
sustained bodily injury resulting in death . . . through external, 
riolent and accidental means . . . the company will pay in addi- 
tion to the face amount of this policy the sum of $2,500. The agree- 
ment as to benefits under this provision shall be null and void if death 
shall have resulted from bodily injuries inflicted intentionally by an- 
other person. . . ." 

Var ren ,  the insured, mas shot to death on the night of 28 February. 
1936. 

Plaintiff contends that the death was "through external, violent and 
accidental means" and within the meaning of the said provision of the 
policy. Defendant pleads as defense and bar to the right of plaintiff to 
recover that  the death "resulted from bodily injuries inflicted inten- 
tionally by another person." 

The eridence tended to  show that  Warren, accompanied by the young 
lady to whom he Tvas engaged, had parked his automobile on a road 
near the fa i r  ground a t  Greenville. As he v a s  in the act of dialing the 
radio in  his car the right-hand door of the automobile was suddenly 
opened by a man who grabbed the young lady around the neck with his 
left arm. The man had a pistol i n  his right hand pointed in the car 
and almost instantly the pistol fired; the bullet struck Warren in the 
right breast and he died instantly. The man dragged the young lady out 
into a field, threatened her, went back and looked in the car, then re- 
turned to where she was, dragged her farther into the field, partially 
disrobed her, and ran  away when the lights of an  approaching auto- 
mobile shone on the spot. It was contended that the man mas bent upon 
criminally assaulting the lady. Later the man mas arrested, identified 
as Willie Tate, and indicted for murder. I n  the tr ial  the young lady 
was a witness for the State. On  the trial of the instant case she testi- 
fied as to what occurred at the time Warren was shot. She was ex- 
amined as to the report of her testimony given in the murder trial. Bhe 
admitted the correctness of the report. 
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The court submitted the following as the first issue : "Was the death 
of Alexander Warren the result of bodily injuries intentionally inflicted 
by another person, as alleged in the answer?" The jury answered the 
iesuo "No." 

From adverse judgment defendant appealed to the Supreme Court. 
and assigned error. 

H.  Hannah, Albion Dunn, Gaylord & Brown for appellee. 
S ? n i t k ,  Tlrhorfon tE ITudgim and J. F .  James for dpfendanf, rcppellanf. 

WIXBORNE. J. We are of opinion that c w q t i o n  to a portion of the 
charge relating to the first issue is well taken. 

Where, as in this case, the defendant insurer seeks to avoid liability 
under a policy of life insurance on the ground that the policy contains 
provi.sion that i t  shall bc null and void if death of insured resulted from 
bodily injuries intentionally inflicted by another, thc burden rests upon 
the defendant to prove facts bringing the case within that provision. 
The court properly charged the jury to this effect. But, after reviewing 
conterition of the defendant that the assailant, intending to commit a 
criminal assault upon the young lady, had the motive to kill Warren. 
the insured, to prevent interference with his nefarious purpose, the 
court charged the jury as follows: "And if the evidence: does so s a t i s f ~  
you gentlemen, by its greater weight, upon a fair  and honest considrr- 
ation of it, that this man was ther;! for that evil purpose, intentionally 
killed young Warren, shot him and killed him, then you should answer 
the first issue 'Yes.' Unless you are so satisfied you should answer it 
'No.' " 

The charge is subject to challenge in that it is susceptible of creating 
the impression that before the jury could answer the first issue in  the 
affirmative the defendant must have satisfied the jury, by the greater 
weight of evidence, of two facts: (1) That the assailant was there for 
the evil purpose of criminally assaulting the young lady, and (2)  that 
the assailant intentionally killed Warren-that an intent to kill must be 
shown. The inquiry is as to the i n f e d  t o  inflicf bodil?y injury which 
resulted in death. 

As the case goes back for a new trial for error in tht: charge, other 
exceptions upon which the defendant relies for nen- trial need not be 
considered. Shoemake v. Refining Co., 208 N. C., 124, 179 S. E., 334; 
Callahun v. Roberts ,  ante, 223. 

New trial. 
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MRS. ARMETTA RANKIN, WIDOW OF BENNIE RANKIX, EMPLOYEE, r. 
BROWN 11ANUFACTURING COUPANY, EMPLOYER, AND TRAVELERS' 
INSURANCE COMPANY, CARRIER. 

(Filed 3 November, 1937.) 

Master and Servant § 55-While Superior Court may remand proceedings 
for necessary findings, it is error to  remand for immaterial findings 
when appeal may be determined by review of conclusions of law. 

The Industrial Commission found that the employee was killed in a 
fight following an altercation with defendant employer's gateman when 
the employee attempted to enter the plant without a pass. The Industrial 
Commission concluded as a matter of law that the injury was by accident 
but that the accident did not arise out of and in the course of the employ- 
ment. H e l d :  The Superior Court on appeal should have passed upon the 
conclusions of lam of the Industrial Commission, and accordingly affirmed 
or reversed the award, and it was error to remand the proceedings to the 
Industrial Commission for specific findings as to who was the aggressor 
in the fight and whether the gateman used excessive force, and was acting 
within the scope of the employment, such findings being immaterial. 

APPEAL by defendants from Pless, J., at  J u n e  Term, 1937, of Canan- 
RUS. Error.  

This  was a proceeding for compensation under the provisions of the 
S o r t h  Carolina Workmen's Compensation Act. 

The  proceeding was begun before the North Carolina Industrial Com- 
mission, and was first heard by Commissioner Ruren Jurney a t  Concord, 
N. C., on 16 June, 1936. 

On his finding that  the death of plaintiff's husband, Bennie Rankin. 
was the result of a n  in jury  by accident which arose out of and in  the 
course of his employment by the defendant, Brown Manufacturing 
Company, Commissioner Buren Jurney awarded compensation to the 
plaintiff, as the sole dependent of her deceased husband, to be paid by 
the defendants. 

On  the application of the defendants for a review, the proceeding 
was heard br the Ful l  Commission a t  Raleigh, N. C., on 4 September, 
1936. 

At  said hetfring the Ful l  Commission found: 
1. That  a t  the date of his death, to wit, 15 March, 1935, plaintiff's 

husband, Bennie Rankin, was an  employee of the defendant, Brown 
Xanufacturing Company, a t  its factory in Concord, N. C.; that  both the 
said Bennie Rankin, as employee, and the said Brown Manufacturing 
Company, as employer, were subject to the provisions of the North 
Carolina Workmen's Compensation Act, and tha t  the defendant Travel- 
ers' Insurance Company was the insurance carrier for the said Brown 
Manufacturing Company, employer. 
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2. That  at  about 2 o'clock p.m. on 15 hlarch, 1985, while he was 
standing outside tlie fence which encloses the factor:y of the Brown 
Jlanufacturing Compnny at  Concord, S. (1.) near the gate, quarreling 
~ i t h  the gateman who had refused to let l ~ i n i  enter upon the premises 
through the gate xrithout a pass as r e q u i r d  by the rules of said com- 
pany, Bennie Rankin m s  assaulted by the gatemnn, ~7110 cut his throat 
with n knife, thus causing an  injury from which he d i d  almost imrne- 
cliately; that  the death of the said B e m i e  Rankin was the result of an  
injury by accident, but that the accident did not arisc out of arid in the 
courw of his emp10~-melit by the clcfmidallt, Brown Manufacturing 
Company. 

011 these findings of fact the Full  Commission set aside the award of 
Conimissioner Buren .Jurney and made an  award d e n y i ~ g  claimant any 
compwfiation for the death of her husband. 

Thc. plaintiff appealcd from the award of the Full  Commission deny- 
ing compensation to the Superior Court of Cabarrus County. 

The appeal was lieard by the judge presiding at  tllr Jnne  Term, 1937, 
of the Superior Court of Cabarms County. 

said hearing it m s  ordered by the court that tlie proceeding be 
and it was remanded to the North Carolina Industrial Commission, 
with direction that said Commission make specific fintlings (1) as to 
n.liether the deceased or the gateman was the aggressor; (2 )  as to 
vhethm the gaternan used excessire force ill cutting the deceased, and 
causing his death. and ( 3 )  as to whether the action of the gateman was 
within the scope of his cmplogment by tlie defendant, Brown hfanu- 
f a c t ~ ~ r i n g  Company. 

From this ordcr the defendants appealed to the Supreme Court, as- 
signing error in the order. 

W .  8. BogZe and 3. Johnston Ervin  fo r  plaintiff. 
Guthrie, Pierce & Blakeney fo r  defendants. 

COKKOR, J. I n  proper cases, the judge of the Superior Court has the 
power to remand a proceeding for compensation under the North Caro- 
lina Workmen's Compensation Act, pending in the Superior Court on 
a n  appeal from the award of the Xorth Carolina Indust'rial Commis- 
sion, to raid Commission for further hearing, before passing upon thc 
award. Otherwise an  injustice may be done, because of zn inadvertence 
on the par t  of the Industrial Commission. See Butts c. llrontague Bros., 
208 N. C., 186, 179 S. E., 799. 

H o m e ~ e r  where, as in the instant case, the Industrial Commissioil is 
directed by the court only to'make spccific findings as to matters which 
are manifestly immaterial, Conrad c. Foundry Co., 198 X. C., 723, 153 
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S. E., 266, i t  is error for the judge to remand the proceeding to the 
Industrial Commission. The  court should ordinarily consider and pass 
upon conclusions of law made by the Industrial Commission in support 
of its award, and accordingly affirm or reverse the award. 

The  order of the judge of the Superior Court i n  this case is reversed 
and set aside. 

Error .  

JOHN W. COLLINS AND EDWIN C. COLLINS, INDIVIDUALLY AND AS TRUS- 
TEES, AND PLAT0 COLLINS, SR., T. LIZZIE WOOTEN, KATE STROUD, 
MAB STROUD, AND CLYDE STROUD, CHILDREN AND HEIRS AT LAW OF 

ANNIE STROUD, DECEASED, ET AL. 

(Filed 3 November, 1937.) 

1. Judges 2a- 
The constitutional requirement that a judge shall reside in the district 

for which he is elected confers no jurisdiction, and the resident judge, 
while not holding the courts of his district by assignment, exchange, or 
special commission, has jurisdiction of matters pending in his district 
only when expressly conferred by statute. 

a. Courts § 3-Where order of resident judge is void for want of jurisdic- 
tion, judge holding subsequent term may hear matter. 

Where the resident judge, while not holding courts in the district, ap- 
proves the clerk's order allowing attorneys' fees in a special proceeding, 
another judge subsequently holding court in the county may hear an 
appeal from the clerk's order, the appeal not being from one Superior 
Court judge to another, since the order of approval is  void for want of 
jurisdiction. 

3. Executors and Administrators § 29- 
Beneficiaries of an estate have a right to have a Superior Court judge, 

having jurisdiction, hear and determine their appeal from the clerk's order 
allowing attorneys' fees for services rendered in connection with the sale 
of lands to make assets and sale for division. 

APPEAL by the defendants, Nrs .  Mary Hil l  Manning, Mrs. Leah Hil l  
Nunn, Nathan Hi l l  and Norman Hill,  from Hapailton, Special  J u d g e ,  
at  August Term, 1937. From LENOIR. Er ro r  and remanded. 

This was a special proceeding instituted by the plaintiffs before the 
clerk of the Superior Court of Lenoir County for the sale of certain 
lands belonging to the parties hereto as  heirs a t  law of the late S a t h a n  
13. Wooten. After the death of S a t h a n  B. Wooten, in a proceeding to 
sell his land for division, Allen W. Wooten, commissioner appointed by 
the court, sold and conveyed to H. W. Davis Lot Xo. 3 of said land and 
took as part  payment for the purchase price four notes secured by trust 
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deed. The commissioner failed to collect said notes 01. to foreclose said 
deed of trust, and the same became barred by the statute of limitations. 
Jones and wife conveyed said tract of land to E. A. ,and J. R. Hardy. 
The plaintiffs procured quitclaim deeds from E. A. Hardy and wife and 
J. R. Hardy to them as trustees for the heirs of Nsthan B. Wooten, 
and this proceeding was instituted for the of selling the said 
land for division. 

After the land had been sold and the sale confirmed, counsel for the 
plaintiffs filed a petition before the clerk for an allowance for attorneys' 
fees, setting forth in the petition that the plaintiffs have entered into a 
contract to pay said counsel 33 1-3 per cent of the fu' l  purchase price. 
Decree was entered, allowing plaintiffs' counsel $1,333.33 without notice 
to the defendants, and the order allowing attorneys' feeri was on the same 
date, to wit, 3 July, 1937, approved and confirmed by Henry A. Grady, 
resident judge. On 13 July, 1937, certain of the defendants filed ex- 
ceptions to said order and served notice of appeal. Thereupon the clerk 
voluntarily reduced the amount allowed to $1,000. When the cause 
came on to be heard in the Superior Court the judge found that the said 
order is an order of the resident judge and that the court was without 
authority to pass upon the exception of the defendants and dismissed 
thc appeal. The above named defendants excepted and appealed. 

Louis  I.  R u b i n  and Rouse & Rouse appearing h e r c i ~ ~  O ~ L  their  own 
behalf as petitioners, appellees. 
8. H.  Xewberry ,  for defendants, appellants. 

BARSHILL, J. A judge of the Superior Court, when not holding the 
courts of the district of his residence by assignment under the statute, 
or by exchange, or under a special commission from the Governor, has 
jurisdiction in matters pending in his home district only when such 
jurisdiction is expressly conferred by statute. KO jurisdiction is con- 
ferred upon the resident judge by the requirement of the Constitution 
that every judge of the Superior Court shall reside in the district for 
which he is elected. W a r d  v. Agrillo, 194 N.  C., 321; Howard  v. Coach 
Co., 211 N. C., 329. 

The approval by the resident judge of the order of the clerk allowing 
attorneys' fees neither added to nor subtracted from its legal effect. I t  
remained essentially an order of the clerk. There is no statute con- 
ferring upon the resident judge the duty or authority to approve or dis- 
approve orders made by a clerk allowing attorneys' fees in special pro- 
ceedings. The appeal by the defendants from the order of the clerk as 
approved by the resident judge was not an appeal from one judge of 
the Superior Court to another. Dail v. Hawkins ,  211 X. C., 283; 8. v .  
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Lea, 203 N. C., 316, 166 8. E., 292; Wellons v. Lassiter, 200 X. C., 474, 
are not in point. 

We are not called upon at this time to decide whether the clerk had 
the authority to allow counsel for the plaintiffs attorneys' fees for serv- 
ices rendered in this proceeding. Even if i t  be conceded that the clerk 
possessed such power the defendants are entitled to have their appeal 
heard and determined by the judge of the Superior Court having juris- 
diction thereof. 

There was error in the judgment, and the cause is remanded for a 
hearing upon defendants' appeal. 

Error and remanded. 

STATE v. EARL MILLER. 

(Filed 3 November, 1937.) 

Receiving Stolen Goods 88 2, 7-Charge that defendant would have guilty 
knowledge if he reasonably believed or knew goods to be stolen held 
error. 

Guilty knowledge is an essential element of the offense deflned by C. S., 
4250, and while such knowledge may be implied or inferred by the jury 
from the facts and circumstances, it is error for the court to instruct 
the jury to the effect that defendant would have knowledge within the 
meaning of the statute if  he received the goods under circumstances "such 
as to cause defendant to reasonably believe or know" that the property 
had been stolen, "reasonable belief" and "implied knowledge" not being 
synonymous. 

APPEAL by defendant from Pless, J., at May Term, 1937, of ROWAN, 
New trial. 

Attorney-General Seawell for the State. 
Woodson & Woodson, P. S. Carlfon, A. A. Whitener and George R. 

Uzzsll for defendant, appellant. 

SCHENCX, J .  The appellant was convicted upon a bill of indictment 
charging that Ear l  Miller ". . . 2 cases of Camel cigarettes, 2 cases 
of Chesterfield cigarettes of the value of two hundred and five dollars 
aforesaid, of the goods, chattels and moneys of the said Jake Rendle- 
man before then feloniously stolen, taken and carried away, feloniously 
did receive and have . . . the said Ear l  Miller . . . then and 
there well knowing said goods, chattels and moneys to have been feloni- 
ously stolen, taken and carried away, contrary to the form of the statute 
in such caRes made and provided." 
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The appellant assigns as error the folloving excerpt from the charge : 
"The term 'knowledge,' gentlemen of the jury, is not so limited in  its 
scope as to mean that  a defendant must know to the extent of actually 
liavirig seen the property stolen, but i t  means, gentleinen of the jury, 
that  if the facts, the circumstances and the surroundi lgs of the trans- 
actions a t  the time the property is received are such as t o  cause the de- 
fendont t o  reasonably believe or  1,nolu that  the property was stolen, then, 
gentlemen of the jury, that  ~ o u l d  constitute knowledg~ within the pur- 
~ i e m  and intent of the statute. Using that as a definitzon, gentlemen of 
the jury, if you shall find and find beyond a reasonabla doubt, the bur- 
den being on the State to prore it, tha t  the defendant, E a r l  Miller, 
received cigarettes which had theretofore been stolen from Jake  Rendle- 
man, the prosecuting witness, and you further find beyond a reasonable 
doubt that  a t  the time of so doing he knew that the same had thereto- - 
fore been stolei~, then, gentlemen of the jury, the court instructs you tha t  
i t  would be your duty to render a verdict of guilty of receiving stolen 
property." We are constrained to sustain this assignment of error. 

C. S.. 4250. under which the bill of indictment was drawn. nrovides , L 

that  the person charged shall receive the stolen goods "knowing the 
same to have been feloi~iously stolen or taken," thereby making guilty 
knowledge one of the essential elements of the offensc, which the law 
requires to be proven beyond a reasonable doubt as a coudition prece- 
dent to conviction. 

S.  u. Stathos, 205 N. C., 456, does not sustain his Ho~ior ' s  charge. 111 

that  case i t  is said : "This knowledge may be actual or i may be implied 
when the circumstances under which the goods were received were suffi- 
cient to lead the party charged to believe they were stolen. However, 
while i t  is t rue that  i t  is not necessary that  the person from whom the 
goods are received shall state to the person charged that  the goods were 
stolen, and while the guilty knowledge of the person charged may be 
inferred from the circumstances of the receipt of the goods, still it is 
necessary to establish either actual or implied knowledge on the par t  of 
the person charged of the fact that  the goods were stolen." I t  will be 
noted that  the opinion uses the expression "may be implied'' and not 
"mill be implied." I n  other words. "when the circumstances under 
which the goods were received were sufficient to lead the party charged 
to believe they were stolen," the jury may find that  he received the goods 
"knowing the same to have been feloniously stolen," but i t  is  not man- 
datory that  the jury so find under such circumstances. 8. v. Spaulding, 
211 S. C., 63. "To reasonably believe" and "to know" are not inter- 
changeable terms. While the latter may be implied or inferred from 
circumstances establishing the former, i t  does not follow that  reason- 
able belief and implied kiionledge are synonymous. The State must 



N. C.] FALL TERM, 1937. 363 

establish tha t  the defendant received the goods "knowing the same to 
have been feloniously stolen or taken," and this is not necessarily ac- 
complished by establishing the existence of circumstances "such as to 
cause the defendant to reasonably believe" the goods were stolen. Knowl- 
edge connotes a more certain and definite mental attitude than reason- 
able belief, and ~ ~ h e t h e r  knowledge is implied from circumstances suffi- 
cient to establish reasonable belief is a question for the j u ~ y .  "Where 
the defendant in a criminal action is charged with a statutory crime, i t  
is incumbent on the State to satisfy the jury beyond a reasonable doubt, 
by the evidence, of all the facts which constitute the crime as defined by 
the statute." S. v. Folger ,  211 N. C., 695. 

F o r  the error assigned the defendant is  entitled to a n e v  trial, and it 
is so ordered. 

New trial. 

WILLIAM T. DIXON AND E. P. DIXON, SURVIVIKQ PARTNERS OF D. V. 
DIXON & SOX, A PARTNERSHIP, V. B. F. IPOCH, DR. ZEB T. MOSELEY, 
AND MRS. REID C. MOSELEY. 

(Filed 3 November, 1937.) 

1. Laborers' and JIaterialmen's Liens 8 5a- 
In an action against the owner to enforce a materialman's lien, a 

demurrer should be sustained when the complaint fails to allege that a t  
the time of giving notice there mas money due the contractor by the 
owner, the statutory lien being available only before the orrner shall hare 
paid the contractor. C. S., 2437, 2438, 2440. 

2. Same-- 
While the burden of proof is upon the owner to shorn that at the tiinc. 

of notice to him there was nothing due by him to the contractor, where 
the evidence affirmatively shows that there was nothing due, the owner's 
motion to nonsuit is properly granted. 

, ~ P P E A L  by plaintiffs from Sinc la i r ,  J., a t  May Term, 1937, of LEXOIR. 
Judgment affirmed. 

Action to enforce lien for materials furnished to the contractor f o ~  
a building being erected on land of defendants Moseley. 

Plaintiffs alleged that  during the year 1936 defendants Moseley con- 
tracted with defendant Ipock to erect a building on described lands, 
Ipock to furnish all labor and materials; that  plaintiffs sold and de- 
livered to said Ipock certain building materials which were used in 
said building, and that  there is a balance due plaintiffs of $516.21; that  
on 15 July,  1936, notice of these facts was served on defendants Mose- 
ley, and they were notified to retain, out of the amount due said Ipock 
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under the contract, the amount duc plaintifls for the materials fur-  
nished; that  material furnisher's lien was duly filed 3C July,  1936. De- 
fendants Moseley answered admitting that they contracted with defend- 
ant Ipock to construct a building for them on defendants' land, and that 
the contractor purchased certain materials from plaintiffs, but that  a t  
the time notice was given them of plaintiffs' claim they wcre not in- 
debted to the contractor in any amount, that  thcy had overpaid h im;  
that  when the materials were furnished defendants advised plaintiffs of 
the terms of the contract, that  there was nothing dtle the contractor. 
and that  they would not be responsible for materials furnished him. 

Plaintiffs offered in evidence the contract between defendants Mose- 
ley and Ipock, showing that  the contract price was $4,958.59, and that  
payments thereon were due as follows: 

"(1) When foundation and basement walls are completed, $540.00; 
( 2 )  mhen framing and sheathing is  completed, $760.00; (3)  mhen 
roofing and face brick work and rough wiring, plastering, windows, 
basement floor and tile work is  completed, $1,520; ( 4 )  when interior 
tr im is completed, $540.00; (5)  the balance vllen the building is com- 
pleted and accepted, $1,598.59." 

Plaintiffs also offered evidence tending to show the t le l i~ery  by plain- 
tiffs of building materials for  the erection of defendants' building of 
the value alleged, and that  a t  the time notice was giren defendants, 
Ipock had practically quit the job. Plaintiffs offcrcd defendant Ipock 
as a witness, who testified that  on the contract price of $4,958.59 de- 
fendant Moseley paid him $2,000; that  he did not complete the job; 
that  this was due to disagreement between him and defendants Mose- 
ley; that  he did none of the interior tr im of the builc ing, and did not 
finish roofing, face brick work, ,plastering, windows, etr. The  basement 
floor was finished and rough w m n g  done. The plastering was done ex- 
cept some cement work. " I t  was betweell last of June  to the first or 
middle of J u l y  I quit work on the job." The last money defendants 
paid was to plasterers. 

Defendants demurred ore f e n u s  to the complaint on the ground that  
it did not state facts sufficient to constitute a cause of action. 

At the close of plaintiffs' evidence defendants' motion for judgment 
of nonsuit was allowed, and from judgment dismissing the action plain- 
tiffs :tppealrd. 

('harles F ,  Rouse  for plaintif fs,  appellants. 
ARen c f  4.111en for d e f e n d a n f s ,  appellees. 

DEVIK, J. An examination of the complaint would seem to justify 
defendants' demurrer ore f e u u s  interposed in the court l~elow and in this 
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Court, for it is nowhere alleged that a t  the time the notice of material- 
man's claim was given defendants there mas anything due the contractor. 
The remedies by statutory liens, authorized by sections 2437, 2438, 2440, 
and 2442 of the Consolidated Statutes, under which pl'aintiffs' lien wah 
filed and this action brought, are arailable only "before the owner shall 
have paid the contractor." Rose 11. D n l i s ,  185 N: C., 355, 124 S. E., 576. 

While upon the question whether a t  the time of notice to owner there 
is anything due the contrzctor, the burden of proof is upon the owner 
( L u n t b c r  C'o. v. I layzcorth ,  203 N. C., 585, 172 S. E., 194))  the evidence 
i11 this case slio~vs affirmatively that there was nothing due, and hence, 
under the statutes, plaintiffs' claim against the owners, the defendants 
Moseley, failed, and judgment of nonsuit was properly entered. 

Judgn~en t  affirmed. 

MRS. PINKNEY TOMLIN NEELY, WIDOW, AND DEPENDENTS OF WILLIAM 
LLOYD NEELY, DECEASED, V. CITY OF STATESVILLE AND THE TRAV- 
ELERS INSURANCE COMPANY, CARRIER. 

(Filed 3 November, 1937.) 

>laster and Servant 8 40d- 
Death of a fireman from heart failure brought on by excitement and 

exhaustion in fighting a fire, is not the result of an accident within the 
meaning of the Workmen's Compensation Act, 0. S., 8081 (i, subsec. f ) ,  
heat, smoke, excitement, and physical exertion being the ordinary and 
expected incidents of the employment. 

APPEAL by plaintiff from Rousseizu, J., a t  August Term, 1937, of 
IREDELL. 

Proceeding under North Carolina Workmen's Compensation Act to 
(letermine liability of defendants to widow of William Lloyd Neely, 
deceased, employee. 

The  deceased was chief of the fire department of the city of States- 
ville. On  15 November, 1936, about noon, the fire department was 
called to the home of G. E. French to extinguish fire which was burning 
in the roof above the attic and the third floor. On arriving a t  the place 
of the fire, deceased, assisted by J. R .  Benfield, working rapidly, pulled 
approximately 700 feet of fire hose from a truck. This hose weighed 
7 5  to  80 pounds per length of 50 feet. This  was the customary and ordi- 
nary method of handling the hose under the circumstances. When the 
truck could not pull the hose u p  to  the house, the men did it. The  de- 
ceased rushed into the burning building, went u p  two flights of stairs, 
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ran  u p  one, and then u p  into the attic. The  fire was burning very 
rapidly. There he assisted in  pulling a section of hose filled with water 
:1nd under pressure through a window. H e  remained there for some 10 
or 1 i n t s  During tha t  time lie was assisting a113 directing others 
in fighting the fire. The  smoke was very dense and the heat intense, 
and almost unbearable. Frequently the men had to sct>k frcsh air. The  
roof of that  particular par t  of the burning building fell ill. Then the 
deceased came out of the attic to a landing a t  head of stairway. A 
short time thereafter he collapscd and f1.11 on the sknirway ant1 died 
within a few minutes. 

The deceased n.as and had been for more than tncl years a 
from a chronic cardiac condition. There was coniidsrablc excitement 
incident to the fire. The  medical testimony was to t le effect t ha t  the 
excitement, the unloading of the hose in a hurried manner, running up 
the steps and fighting the fire apgraratcd the condition with which de- 
ceased was suffering and acrelerated his death; t ha t  tlw proximate cauw 
of his death was excitement, exhaustion, and heart failure. 

The  Commissioner who heard the case awarded compensation. On 
appeal to Ful l  Commission the award was affirmed. 

On appeal to the Superior Court the award Ira? reversed. From 
ndrerse judgment in accordance with decision of the court below the 
claimant appealed to the Supreme Court and assigned error. 

,I(cc.k J o y n c r  c i d  1Y. R. B a f f l e y  for plaintif fs,  a p p e l / n n f s .  
S n p p  cC' S a p p  for defendants ,  appellees. 

WIR'BORNE, J. The  sole question on this appeal i s :  Did the death of 
William Lloyd Keely result from "injury by accident" bvithin the mearl- 
iug of the North Carolina Workmen's Compensation Ac t?  We think 
not. 

There is no controversy as to the fact that  the death arose ont of and 
in the course of the employment. Hence, inquiry is  as to what is such 
"injury by accident." C. S., SO81 (i, subsec. f ) .  The meaning of that  
term is clcarly and fully discussed and treated by Star?] ,  C. J., i n  the 
case of S lade  v. I l o s i e r y  X i l l s ,  209 N .  C., 523, IS4 5;. E., S14. The 
fact situation of that  case is on almost "all-fours" with the instant case. 
The decision there controls here. 

The work in  ~iyl~ich the deceased was engaged was the usual work inci- 
dent to his  employment. The surrounding conditions might be expected 
a t  a fire. The  falling in of the roof is a natural  result of fire burning 
there. Hea t  and smoke are expected. Physical exertion is  required in 
handling the hoqe and fire-fighting equipmcwt. The  fii.emen, of neces- 
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s i t ~ ,  act  hurr iedly.  W e  find n o  e ~ i d e n c e  of a n  accident. "There mus t  
be a n  accidelit followed by  a n  i l l jury by  such accident which results i n  
h a r m  to the employee before i t  is  compensable under  our  statute." Slade 
2'. B o s i e r y  Mil ls ,  supra.  

J u d g m e n t  below is 
Affirmed. 

R. T. ALLEN v. THOMAS I?. HEWITT. 

(Filed 3 Xovember, 1937.) 
1, Wills § 81- 

The terms "loan" and "lend," when used in a will, are  to be interpreted 
a s  "give" or "devise," unless it  is manifest that  the testator intended 
otherwise. 

2. Wills § 3 3 6  

h devise to one for life with limitation over to his heirs in fee conveys 
n fee simple under the rule in S 1 ~ e l l e ~ ' s  case, which is a rule of law and 
not of construction, and the rule applies when the intent is apparent to 
convey the fee in remainder to the heirs, and is  unaffected by a further 
limitation over. 

3. S a r n p R u l e  in Shelley's case held applicable to devise in question. 
h devise to F. "for his use and benefit during his natural life and a t  

his death to go to his heirs in fee simple forever; and I further will and 
direct that  the said land . . . shall return into and make a part of 
the surplus of my estate to be disposed of by my executor as  directed in 
my will" i s  held to convey the fee simple to F. by operation of the rule ill 
Shelley's case, and the subsequent provision that  the lands should return 
into the estate, to be disposed of by the executor a s  directed, is  void a s  
being repugnant to the fee. 

SPPEAL by defendant  f r o m  H a m i l t o n ,  Special  Judge ,  a t  August  Term, 
1937, of LEROIR. Affirmed. 

T h i s  i s  a n  action t o  recover upon  a n  agreement of purchase and  sale 
of a cer tain t ract  of l and  described i n  the  pleadings. T h e  defendant ad- 
mit ted the  agreement, bu t  alleged t h a t  the  plaintiff did not  own said 
land  i n  fee and  could no t  comply with his  contract t o  convey i n  fee 
simple. 0 1 1  motion of t h e  plaintiff, judgment  was entered upon  t h e  
pleadings ill favor  of the plaintiff and  agaillst t h e  defendant  and  t h e  
defendant  appealed. 

X a f t  H .  A l l e n  for p l a i n t i f ,  appellee. 
R. F. H o k e  Pollock for de fendan t ,  appellant.  

BARSHILL, J. T h e  plaintiff derived such title a s  h e  possessed by 
rnesne conveyances f rom E l i j a h  LaFaye t te  Franck .  T h e  qual i ty  of t h e  
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title of Eli jah LaFayette Franck depends upon the interpretation of the 
language contained in  the  codicil to the will of John  &I. Franck as  fol- 
lows: "Whereas, I, J o h n  31. Franck, have made my  last will and testa- 
ment in writing, bearing date the day of , and have t h e r e b ~  
lnade sundry devises and bequests according to the then existing circum- 
stances of my  estate, but circumstances having now materially changed, 
I do by this writing which I hereby declare to be a ecdicil to my  said 
will to be taken and construed aq a par t  thereof. I n  consideration of 
love and affection do hereby will and direct that  a certain tract of land 
lying on the west side of public road (tlieu proceeds to describe) con- 
taining by estimation 25 acres, more or less, which in my will waq dc- 
vised to my  two daughters, Leah J .  Franck and Sybil Franck,  that  said 
tract of land is hereby loaned to my son El i jah  LaFaxette Franck for 
his use and benefit during his natural life and a t  his death to go to his 
heirs in fee simple forerer;  and I further mill arid d i n  ct that  the said 
25 acres of land taken out of the legacies to  my  t v o  daughters shall 
return into and make a par t  of the surplus of my  estate to be disposed 
of by my  executor as  directed in my  said mill and testament of which 
this codicil is hereby declared to be a part." 

I t  is admitted that  this appeal turns upon an interpretation of the 
gif t  to Eli jah LaFayette Franck, and that  if he acquil-ecl a fee under 
the terms of said will the judgment should he affirmed. 

The terms "loan" and "lend" when used in  a will are given the in- 
terpretation of the words "give" and "devist." unless i t  , s  manifest that  
the testator intended otherwise. S e s s o m  c. Sessoms, 1-44 S. C., 121, 
citing Con: v. Marks, 27 N. C., 361 ; K i n g  u. l l t ley ,  85 N. C., 59 ; Robeson 
c. ~l loore ,  168 N .  C., 388; Wal ler  v. Brown,  197 N. C., 5138. 

A devise to one for life with limitation over to his heirs in f re  simple 
conveys a fee simple under the rule in Shelley's case. 

It is  established by repeated decisions of this Court that  the rule in 
Shelley's case is still recognized in this jurisdiction, and where the same 
obtains it does so as  a rule of property without regard to the intent of 
the grantor or devisor. Jones v. W h i c h a r d ,  163 N. C.: 241; P ~ i c e  c. 
Gri f in ,  150 K. C., 523; E d g e r f o n  0. Aycock,  123 N.  C., 134; Charnblee 
v. Broughton,  120 IT. C., 170;  iS'tczrnes v. Hil l ,  112 N. C., 1 ;  B a n k  v. 
Dortch, 186 N. C., 510; Wo1lnc.e I,.. lT'allace, 181 X. C., 158; H a m p t o n  
1 1 .  Griggs, 184 N. C., 13. I n  H n m p t o n  zs. ( f r iggs .  s u p m ,  it is  said by 
the present Chief Just ice:  "It is further conceded by pr~lctically all the 
authorities that  the rule in question is one of law and not one of con- 
struction, and that  a t  times it overrides even the expressed intention of 
the grantor or that  of the testator, as the case may be, but when this is 
said i t  should be understood as meaning that  only the particular intent 
is qacrificed to the general or paramount intent. I t  is not the estate 
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which the  ancestor takes t h a t  is  t o  be considered so much  a s  i t  i s  the  
estate intended t o  be given to t h e  heirs.  A s  said i n  B a k e r  v. Rcott ,  62 
Ill . ,  8 8 :  'It h a s  frequent ly been adjudged t h a t  though a n  estate be de- 
~ i s e d  t o  a m a n  for  his  life, o r  f o r  h i s  l i fe  et no% aliter,  or  with a n y  other  
restrictive expressions, yet  if there be a f te rward  added a p t  and  proper 
words t o  create a n  estate of inheri tance i n  his  heirs, o r  the  heirs  of h i s  
body, the extensive force of the  la t ter  words should overbalance t h e  
strictness of the  former and  make h i m  tenant  i n  t a i l  o r  i n  fee. T h e  
t rue  question of intent  mould t u r n  not upon t h e  quant i ty  of estate in- 
tended t o  be given the ancestor, but  upon  the  na ture  of t h e  estate in-  
tended to be given t o  the  heirs of h i s  body.' " 

T h e  subsequent provision attached to the  gif t  t h a t  the  same should 
lneturn into a n d  make  a p a r t  of t h e  surplus of the  testator's estate is  re- 
pugnant  to  the  g i f t  i n  fee and  is  inoperative. Barco  v. Owens,  an te ,  
30, and  cases there cited. T h e  plaintiff is  the  owner of the  t rac t  
of l and  described i n  the  pleadings i n  fee and  the  judgment below is  

Affirmed. 

JOSEPH A. RINGGOLD v. T. E. LAND. 

(Filed 3 November, 1937.) 

1. Libel and  Slander 5 S l o r d s  held actionable per quod and  no t  pep se. 
Allegations that  defendant, in the presence of others, charged plaintiff 

with being dishonest and with getting goods and then not paying for them, 
and that defendant used other abusive and insulting language, are insuffi- 
cient to charge words actionable per sf2, since words are  actionable per sc 
onlr when they charge a crime or indictable offense involving moral 
turpitude, or punishable by imprisonment. 

2. Libel and Slander 5 *Held: Complaint alleging words actionable 
per quod without allegation of special damages is demurrable. 

Where the complaint alleges words actionable only p e l  quod and that 
plaintiff suffered great humiliation and was damaged in his good name 
and reputation as  a direct result thereof, defendant's demurrer thereto 
should be sustained, it being required of plaintiff in such instance to 
~ l l e g e  special daniagt.~, which are  damages accruing ,to the particular 
individual by reason of the particular c4ircumstanres of the case, and 
injury to feelings and reputation being general tlanirlges. which might 
accrue to any person similarly injured. 

,\PPEAL by defendant f r o m  C r a n m e r ,  J. ,  a t  May Term,  1937, of 
C R A ~ E X .  Reversed. 

A b e r l t e f h y  c6 Aberne thy  for p l a i n t i f ,  appellee. 
Mr. B. R. Guion for de fendan t ,  appel lant .  
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SOHENCK, J. The defendant demurred to the complaint for that i t  
failed to allege a cause of action. The demurrer mas overruled and the 
defendant reserved exception and appealed to the Supreme Court. 

The pertinent portion of the complaint reads: 
''3. That on 10 September, 1936, at  3 :30 p. m. the plaintiff mas riding 

in a car driven by LeRoy Smith. The car stopped in iront of the store 
of the defendant, T. E. Land, at  26 Middle Street. Upon stopping the 
car thc defendant, T. E. Land, came up to the car and started a conver- 
sation with the plaintiff, in the presence of others in the car, and spoke 
of and concerning the plaintiff the following false, malicious and slan- 
derous words : 

"'When are you coming to see me?' 
" 'Most any time,' answered the plaintiff. 
"The defendant continued, 'I thought you were a preacher.' 
"The plaintiff answered, 'Is that anything against me?' 
"The defendant continued, 'There is 110 use to lie of. to tell a damn 

lie. You owe me $8.00.' 
"The plaintiff answered. 'I only owe you $7.00. I paid you $1.00.' 
"The defendant continued, 'You are a damn commcn and dishoneqt 

man ~ h o  gets a man's goods and not pay for them.' 
"Then the defendant continued his abuse and stuck his head in the 

car in a menacing and threatening manner and said the following false, 
malicious and slanderous  word^, in the presence of many divers persons 
as follows : 

t (  t y  ou are a common d-s-o-b-. You can take it or not.' 
"The plaintiff answered, 'I do not intend to take it.' 

"In order to prevent further difficulty and to prerent an assault 011 

the plaintiff the driver of the car drove away while the said defendant 
continued to abuse and vilify the plaintiff herein. Th#it the words set 
out in  the previous allegation caused great clmbarrassment and humilia- 
tion to the plaintiff and that the uttering of the said false, mxlicious and 
qlanderous words has greatly humiliated and embarrassed the plaintiff, 
and has had a tendency to lower him in the esteem of his fellow men and 
cause him great mental suffering and great and lasting damage. 

"4. That as a result of the false, nanton, malicious and slanderou, 
words so uttered and published in a public place before lnany and divers 
persons there ai;sembled, by the defendant of and conce~.ning the plaiu- 
tiff, the plaintiff has heen greatly damaged in his good name and repu- 
tation, and has been humiliated to his great and lasting damage in the 
amount of $5,000." 

The language charged to have been uttered by the dependant did not 
i m p t r  to the plaintiff an indictable or criminal offense involving moral 
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turpitude or punishable by imprisonment, therefore the alleged utter- 
ances mere not slanderous per se, Barnes  v. Crawford ,  115 S. C., 16 ;  
Crazcford v. Barnes ,  118 N.  C., 912. "The principle seems to be well 
established in relation to the action of slander that the words spoken 
should contain an express imputation of some crime liable to punish- 
ment, some capital offense, or other infamous crime, or misdemeanor. 
Words which convey only the imputation of an imperfect sense or prac- 
tice of moral ~ i r t u e ,  duty, or obligation are not sufficient to support the 
action. The crime charged, too, must be such as is punishable by the 
common or statute law, for if it be only a matter of spiritual cognizance 
it is not, according to the authorities, actionable to charge it. Cro. 
Eliz., 205; Salk., 696; 6 Term., 694." E u r e  v. O d o m ,  9 N .  C., 52. "The 
use of mere abusive epithets by defendant, and by him spoken of or to 
the vlaintiff. is not actionable." I d o l  v. Jones .  13 N. C.. 162. - I 

Since the alleged utterances were not slanderous per se,  the demurrer - 
must be sustained for the reason that there is no allegation in the com- 
plaint of special damages, which is necessary where the alleged utter- 
ances are only slanderous per quod.  "The difference between the two is 
that if actionable per se, malice and damage are conclusively presumed, 
but if actionable only per p l o d ,  both malice and spe:ial damages must 
be alleged and proved." Oates  z.. T r u s t  Co., 205 X. C., 14; P a y n e  7 % .  

T h o m a s ,  176 S. C., 401. 
"Special damages are those mhich are the actual, but not the neces- 

sary, result of the injury complained of, and which in fact follow i t  as 
a natural and proximate consequence in the particular case, that is, by 
reason of special circumstances or conditions. Hence general damages 
are such as might accrue to any person similarly injured, while special 
damages are such as did in fact accrue to the particular individual by 
reason of the particular circumstances of the case." Black's Law Dic- 
tionary, 2d Ed., pp. 314-15, and authorities there cited. 

"Actual damages are synonymous with compensatory damages and 
with general damages. S e w e l l ,  supra (Yewell on Slander and Libel), 
839; 18 Am. 6- Eng. Ency. (2d Ed.),  1081, et  seq. Damages for mental 
suffering are actual or compensatory. They are not special nor puni- 
tive, and are given to indemnify the plaintiff for the injury suffered. 
1 Bm. & Eng. Ency. (2d Ed.),  602. The lam infers actual or compensa- 
tory damages for injury to the feelings and reputation of the plaintiff 
from a libel calculated to humiliate him or injure his reputation or 
character." Osborn v. Leach,  135 X. C., 628. 

The demurrer is sustained, and the judgment below is 
Reversed. 
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FLORA E. PUGH r. THE PRUDENTIAL, INSURANCE COMPAKT. 

(Filed 3 November, 1937.) 

Insurance § 3la-Where application denominates answers declarations in 
lieu of medical examination, such answers come within purview of 
C. S., 6460. 

In the application for the policy in suit, which was issued without a 
medical examination, insured answered a number of questions under the 
heading "Declarations in Lieu of Medical Examinatior ," including ques- 
tions as to whether applicant had been attended by a physician during 
the prior three years and as to time lost from work thrcugh illness during 
that period. Insurer contended that the answers to these two questions 
constituted material misrepresentations which did not relate to the physi- 
cal condition of applicant, and that therefore insurer was entitled to avoid 
the policy without showing fraud. Held:  The answers to the questions 
were denominated by insurer declarations made in lieu of medical exami- 
nation, and therefore come within the purview of C. S., 6460, and under 
the provisions of the statute insurer is not entitled to cancellation of the 
policy in the absence of fraud. 

A l ~ ~ ~ ~ 4 ~  by defendant from Alley, J., at February Special Term, 1937, 
of RASDOLPH. 

Civil action to recover on a policy of life insurance. 
O n  19 November, 1934, the defendant issued a $1,000 policy of in- 

suran1.e on the life of Nat t ie  Marguerite Pork ,  payable to plaintiff as 
beneficiary. The policy was issued and delivered without medical ex- 
amination of the insured under authority of C. S., 6460. The insured 
died 28 January,  1935, and i t  is admitted that all premiums mere duly 
 aid thereon. 

I n  the written application a large number of questions were answered 
by the insured under the heading: "Declarations in Lieu of Medical 
Examination." 

Defendant alleges that  many of these answers mere "misrepresenta- 
tions as to the physical condition of the applicant," fra.~dulently made, 
which render the policy void; and further, that  a t  least two of them- 
first, as to whether she had been "attended by a physician in  the past 
three years," and second, as to the amount of time she had "lost from 
work through illness during the last three yearsv-were material to the 
risk, did not relate to her physical condition, were falsct, and therefore 
vitiate the policy. 

The jury-found that  the defendant had not been induced to issue and 
deliver the policy "by reason of any false and fraudulent misrepresenta- 
tion." 

From judgment on the verdict defendant appeals, assigning errors. 
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.T. I-. Il'ilson and illoser d Xiller for plaint i f ,  appellee. 
J .  -4. Spence for defendant, appellant. 

STACT. C. J. I t  is freely conceded by the defendant that  as the policy 
in suit does not exceed $5,000 and was issued without medical exami- 
nation of the insured, i t  can take no advantage of "any misrepresenta- 
tion ac to the physical condition of the applicant," i n  the absence of 
fraud. C. S., 6460; Eckard G .  Ins. Co., 210 N .  C., 130, 185 S. E. ,  671; 
Headen P .  Ins. Co., 206 N .  C., 270, 173 S. E., 349; Pot f s  v. Ins.  Co., 
206 N. C.. 287, 174 S. E., 123; Holbrooh: v. Ins. Cfo., 196 K. C., 333, 
145 S. E., 609. 

The position of the defendant is that  the policy is void because of 
representations, falsely made, which do not relate to the physical con- 
dition of the applicant, but which were material to the risk, to wit, the 
one pertaining to the attendance of a physician, and the other to the 
amount of time lost from work through illness during the last three 
years. Inman  v. Woodmen of fhe  World ,  211 N .  C., 179, 189 5. E..  
496; Pof t s  v. Ins.  Co., supm. Compare Anthony v. Protective Union, 
206 3. C.. 7 ,  173 S.  E., 6. 

Without making definite ruling as to whether the representations in 
question relate directly or indirectly to  the physical condition of the 
applicant, we think it proper to hold that  as they were "declarations in 
lieu of medical examination," made a t  the instance of the defendant, 
they should be regarded as coming within the purview of C. S., 6460. 

I n  this view of the case it follows that  the verdict and judgment 
should be upheld, which will accordingly be done. 

N o  error. 

HERBERT K. ADAMS v. HALLIE MAE ADAMS (ORIGINAL PARTY DEFEND- 
A N T )  AND T. K. ADAMS, BRANCH BANKING & TRUST COMPANY OF 
FAISON, AND BRANCH BANKING & TRUST COMPANY OF WARSAW 
(ADDITIONAL PARTIES DEFENDANT). 

(Filed 3 November, 1937.) 

Divorce 8 13- 
In the husband's suit for divorce, in which the wife files answer de- 

manding alimony pendente lite and alimony without divorce, it is error 
for the court, upon the hearing for alimony pendente lite, C. S., 1666, to 
issue an order for alimony without divorce under C. S., 1667. 

APPEAL by plaintiff from Grady, J., at  Chambers, from DUPLIN. 
Ac.t,ion for divorce on alleged abandonment and two years separation. 
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Plaintiff alleged that  he and defendant were married on 1 2  V ~ S ,  
1918; that  on 19 October, 1931, the defendant without cause millfullv 
abandoned plaintiff and has since lived separate and apar t  from him, 
and that  he has been a resident of the State for more than two years nest 
preceding the institution of this action. 

Defendant filed answer in vhich  she admitted marriage on 18 May, 
1018, and that  plaintiff had resided in  the State, but denied abandon- 
ment. -1s further defense and cross action defendant alleged that  plain- 
tiff on numerous occasions had willfully and without cause abandoned 
the defendant and the four minor children of their marriage, and failed, 
neglc~ted and refused to proride the necessary subsistence for her and 
for them in accordance with his means and condition in life; that  de- 
fendnnt is without means to proride reasonable subsistence for herself 
and children pending tl a action and to defend the same; that  the plain- 
tiff is "a man of property," 011-ning certain valuable real and personal 
property. She  thereupon prays that  plaintiff's action for divorce be 
dismissed and that  she be a ~ ~ a r d e c l  custody of the ehilclren and a l i m o n ~  
vi thout  divorce, alimony pendente l i fe ,  and allowance for rea5onable at- 
torney's fees. 

From order dated 3 June, 1937, plaintiff appeals to the Suprcme 
Court and assigns error. 

J .  D. Johnson,  Jr., for plainf i f l ,  appel lant .  
Bufler tC. Butler for  defentlanf HalTie Nae  Adatnn, appellee. 

WIXBORSE, J. The order to which this appeal relatrs was made under 
C. 8.. lG6i, and is in error. Dazcson .c. Ilazosmn, 211 X. C., 453, 190 
S. E., 749. The same is stricken out. The cause is remanded to the 
end that  the facts may be found and further proceedings had under 
C. S., 1666. 

E r ro r  and remanded. 
-- 

R. E. CAYTOS r. G. A. CLARK a x ~  MASON HOWARD 

(Filed 3 November, 1937.) 

Judgments 5 % 

A denial of a motion to set aside a judgment under C. S., 600, will not 
be disturbed on appeal when there is neither allegation nor finding of a 
mtlritorious defense, and the Supreme Court mill not consider affidavits 
for the purpose of finding facts in motions of this sort. 

APPEAL by defendant, Mason Howard, from Crannler, J., a t  May 
Term, 1937, of PITT. 
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Notion made under C. S., 600, to vacate judgment on ground of es- 
cusable neglect. 

The case was tried a t  the April  Term, 1937, of P i t t  Superior Court. 
in the absence of the defendant and his then counsel (he is now repre- 
sented by other counsel), albeit the case was regularly set as the first 
on the calendar for Nonday, 19 April, and continued until late in the 
afternoon of that  day to  await the arrival of defendant's counsel who 
lired in Kinston, a distance of thir ty miles from Greenville, but who 
failed to appear. 

The judge found the facts relatise to defendant's alleged excusable 
neglect and denied the motion. Defendant appeals. 

Roberts c f  TVilliford for plaintifl, appellee. 
John  G'. Dazuson for defendant ,  appellant.  

S~arx-, C. J. Even if i t  be conceded that  upon the facts found by the 
judge t h ~  question of excusable neglect may fair ly be debatable under 
the decision in Sutherland v. X c L e a n ,  199 N. C., 345, 154 S. E., 662 (dc- 
limited in Carter v. Anderson, 208 N .  C., 529, 181 S. E., 750; K e r r  c .  
Rank,  203 N. C., 410, 171 S.  E., 367, and Dail v. f lawkins ,  211 N.  C., 
283, 189 S. E., 774), still the judgment vould seem to be correct as 
there is neither allegation nor finding of any meritorious defense. This 
is fatal  to appellant's case. Bozuie t i .  TzccX-er, 197 N. C., 671, 150 S .  E., 
200; B a n k  v. Duke ,  187 N.  C., 386, 122 S. E., 1 ;  Land Co. v. Wooten .  
177 N. C., 248, 98 S. E., 706; School v. Peirce, 163 N. C., 424, 79 S. E. ,  
687; XcLeod  v. Gooch, 162 N .  C., 122, 78 S .  E., 4 ;  Hardware Go. c. 
Buhnzann, 159 N.  C., 811, 78 S .  E., 731; X o r t o n  v. J lcLaur in ,  125 K. C., 
1S5, 34 S. E. ,  269; Taylor  v. Gentry,  192 N. C., 503, 135 S. E., 327; 
Albertson c. T e r r y ,  108 N.  C., 75, 12  S. E., 892. "We do not consider 
affidavits for the purpose of finding facts ourselves in motions of this 
sort." Gardiner v. Afay,  172 N.  C., 192, 89 S. E., 955; Holcomb 21. 

Holcomb, 192 N. C., 504, 135 S. E., 287. 
I t  would be idle to vacate a judgment where there is no real or sub- 

stantial defense on the merits. Lumber  Co. v. Cott ingham, 173 N.  C., 
323, 92 S. E., 9 ;  Land Co. v. Wooten ,  supra. "Unless the court can now 
see reasonably that  defendants had a good defense, or tha t  they could 
make a defense that  would affect the judgment, why should i t  engage in 
the vain work of setting the judgment aside ?"-Brown, J., i n  Glisson 1;. 

Glisson, 153 N .  C., 185, 69 S. E., 55. "One ~ v h o  asks to be relieved from 
n judgment on the ground of excusable neglect must show merit, as 
otherwise the court would he asked to do the r a in  thing of setting aside 
a judgment when i t  would be its duty to enter again the same judgment 
on motion of the adverse partyv-Allen, J., in Crumpler  v. Hines, 174 
W. C.. 283, 93 S. E., 780. 
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-1 party who seeks to be relieved from a judgment oil tlie ground of 
excusable neglect or  irregularity must show merit, otherwiw the court 
would be engaged in the vain procedure of setting rside a judgnient. 
when, if there be no defense, i t  would be its duty to enter tlie same judg- 
ment again on motion of the adverse party. TVood;~ v. Pr ice t t ,  199 
N. C'., 378, 154 S. E., 6 2 5 ;  T a y l o r  1 % .  G e n t r y ,  supra;  L ' t i f ~ r  v. Brun.son, 
188 N. C., 789, 125 S. E., 619. 

Affirmed. 

VIRGINIA FARROW, BY HER NEXT FRIEND, RANDOLPH FARROW, v 
RICHARD WHITE AND 1,. S. POWELL. 

(Filed 3 November, 1937.) 

dutomobiles 5 l8h: Trial 5 29b- 
Where there is no allegation or evidence that defendai~t driver failed 

to give a warning signal required of him by the statute under the circum- 
stances, it  is error for the court to  charge the law requiring the giving 
of such signal. since the court is required to charge the law arising u])on 
the evidence, C. S., 564. 

APPEAL by defendants from S i n t l n i r ,  J., a t  Xa?; Term, 1937, of 
LENOIR. New trial. 

Tl'illiam ,I. Eva , t s  and Charles  F .  Rouse for plaiu t it i ' , n l~pe l l ee .  
,J. -1. Jones for defendants ,  appel lants .  

S c ~ ~ s c x ,  J. This is an action to recover damages for personal in- 
juries to the plaintiff alleged to 1i:rl-e been proximately caused by the 
negligence of the defendants in striking the plaintiff lvitli an automo- 
bile operated 011 a public highway while the plaintiff n : ~ s  a pedestrian 
thereon. 

The complai~lt allrgei that  "the defendants were liegligeilt ill thc 
operatioil of said car which caauietl the injuries to the plaintiff i n  tlic 
following respects : ( a )  Tha t  while t r a ~  cling along State Highway KO. 
I1 on a straight strip of said road and at a tinie mhl:n there was 110 

other vehicular traffic thereupon, deliberately, or  without any regard to 
the rights and safety of the general publie, and particularly the plain- 
t iff ,  Virginia Farrow, wlio was ~ \a lk ing  on said road a t  said time, oper- 
atrtl their said autoniobile on the left-]land side thereof as they were 
l)rocccding arid on the xrong side of said road as regards the defend- 
arlts, il11d on the left-hand side of the center of said road as the plaintiff 
I\ :IS n alking, n-hich 1% as the proper and legal side for her to  na lk  upon, 
and struck aiid injured the plaintiff as hereinbefore set forth." 
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The appellant assigns as error the following excerpt from the charge : 
"Here is  the law in this State applied to driving upon the highway ap- 
proaching pedestrians going in  front of a car. The  law requires every 
person operating an  automobile upon the public highway to use that  
degree of care that  a reasonably careful person would use under like or. 
similar circumstances to prevent in jury  or death to persons on or travel- 
ing over, upon or across such highway, and any person so operating an 
automobile ~vhen  approaching a pedestrian who is upon the traveled 
part  of the highway and not upon the sidewalk shall slow down and 
g i r e  timeIy signal with his bell, horn or other device for signaling, and 
thc failure of such person so operating such motor vehicle so to do is 
negligence." 

This assignment of error must be sustained since there is  no allega- 
tion in  the complaint and no evidence in the record that  the defendants 
failed to give a timely signal with bell, 1101~1 or other device for signal- 
ing. There is no mention in the complaint or  in  the evidence of any 
signal, or  any failure to give a signal. The  judge "shall state in a plain 
and correct manlier the evidence given in the case and declare and es- 
plain the law arising thereon." C. S., 564. 

For  the error assigned the defendants are entitled to a new trial, and 
i t  is so ordered. 

New trial. 

D. S. WILLIAMSON, ADMIKISTRATOR, ET AL. V. PILOT LIFE INSURANCE 
COMPANY. 

(Filed 3 November, 1937.) 

Insurance 9 SOc-Insurer may not contradict recital of payment in policy 
for purpose of declaring forfeiture for nonpayment. 

Where a policy in the hands of the beneficiary recites that the first 
annual premium is to be paid before delivery, insurer may not show that 
the policy mas delivered upon payment of an initial semiannual premium 
for the purpose of declaring a forfeiture for nonpayment of the second 
semiannual premium, the recitation in the policy being conclusive, in the 
absence of fraud, on the question of forfeiture, although it is oilly prima 
facie evidence of payment and rebuttable on the question of the recovery 
of the balance of the premium. 

APPEAL by plaintiffs from Sinclair, J., a t  J anua ry  Term, 1937, of 
DUPLIX, 

Civil action to recover on a $1,000 policy of life insurance. 
The policy in suit was issued 14 December, 1034, on the life of Lewis 

Cass Houston, a minor twelve years of age. His  mother, Elsa B. Fa r -  
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rior, was named beneficiary therein, and she mas given control of the 
policy during the minority of the insured. 

The  policy contains the following recital : 
"Premium: Twenty-three and 40-100 Dollars to he paid 011 or before 

the deli.ier, of this Policy, ant1 annually thereafter on or before the 
fourteenth day of December in each year during the continuance of this 
Policy unti l  twenty full yeals' regular premium? in  all shall have hcen 
paid." 

I t  is  admitted that  the insured and his mother bot? died on I Sep- 
tember, 1935. The policy was in the possession of the beneficiary at  the 
time of her death. 

O ~ e r  objection, the defendant was allo~ved to offer eridence tentlir~g 
to show that  a t  the time of the delivery of the policy only a semiannual 
payment of $12.16 ~ v a s  collected, and the official receirt returned to the 
defendant n i t h  notation, "Change to Semi-An." Seniannual  receipt 
was sent to defendant's agent, but he never delivered i t  to the beneficiary 
or to the assured. The  agent's reason for not delivering the semiannual 
receipt was, "I had already delirered the policy." T lereafter defend- 
ant  mailed Elsa B. Farr ior  notice of semiannual premium due 14  June ,  
1935. This was not paid. 

From judgment of nonsuit, entered at the close of all the evidence, 
plaintiff appeals, aqsigning errors. 

Kobcrt  C. 1Tre1ls a n d  R i v e r s  I?. Johnson  for p l a i n t i f s ,  appcllants.  
Smith, W h n r t o n  c f  Iiudgins (2nd B ~ a s l c y  & S feVens  for de fendan t ,  

q p e l  lee. 

S T ~ C Y ,  C. J. The theory of the iio~rsuit is that  the policy lapsed for 
nonpnyment of semiannual premium of $12.16 due 14  June, 1935. 
Nevertheless the policy recites payment of $23.10, annual premium, 
before unconditional delivery, which, on its face, is sufficient to keep the 
policy in force ulltil 14  December, 1935. This defeats the motion to  
nonsuit. ETerrpll 11. I n s .  Co., 208 N. C., 420, 181 S. E., 327, S. c., 207 
N. C., 51, 175 S. E., 692; G w e n  1 % .  Cnsztnlty Co. ,  203 N .  C., 767,  167 
S. E., 38. 

The  authorities are to the effect that  a rchcital of payment in a policy 
of insurance, unconditionally deli\-ered, may not be contradicted to 
work a forfeiture of t l ~ e  policy, or to defeat a recoyerg- thereon, i n  the 
absence of an  allegation of fraud.  Grier  c. I n s .  CO., 132 S. C., 542, 44 
S. E., 28. T o  this extent i t  is contractual 211~3 binding upon the parties. 
B r i t t m  V .  I n s .  Co., 165 N .  C., 149, 80 S .  E., 1072. Compare S m i f h  v. 
Land B a n k ,  ante ,  79. 

"If the premium in  fact is not paid, the acknowledgment of payment, 
so f a r  as i t  is a receipt for money, is only prima fncie, and the amount 
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can be recovered; but so f a r  as the acknomledginent is contractual, it 
cannot be contradicted so as to invalidate the policy"-C'larlc, C. J., in 
Grier v. Ins.  Co., supra. See Xendrick v. Ins.  Co., 124 N. C., 315, 32 
S. E., 728; 70 A. S. R., 592; Harpe r  v. Dail, 92 N. C., 394; Bank v. 
Robertson, 210 N. C., 436, 187 S. E., 575; Pa te  v. Gaitley, 183 N. C., 
262,111 S. E., 339 ; Ins. Co. v. Vorehead, 209 N. C., 174,183 S. E., 606. 

T h e  Brit ton case, supra, is directly in point and decisive of the present 
appeal. As said by Bro~on, J., in that  case: "The defendant better 
change its custom rather than  knowingly to embody in its policies state- 
ments i t  declares are untrue." 

There 6 a s  error in sustaining the motion to nonsuit. 
Reversed. 

TOWN O F  TATLORSVILLE v. R. L. JIOOSE A N D  WIFE, FLORENCE WAFER 
MOOSE ; WILLIAM L. MOOSE AND WIFE, ADA MOOSE ; ALMA WAR- 
REX AXD HCSBAND, L. M. TVARRES; MAX0 JIOOSE JEPiKISS AND 

H ~ S B A N D ,  SHUFORD J E S K I K S ;  MRS. ARLIE W H I T E  ASD HUSBAR'D. 
V A D E  11. W H I T E ;  SOLON JIOOSE, LAURA BOWMAN A N D  HUSBAND, 
A.  T. BOWMAN. 

(Filed 3 Piovember, 1937.) 

Payment 5 11: Municipal Corporation § 34--Introduction of receipts in 
evidence establishes prima facie payment, taking issue to  the jury. 

In this suit to foreclose lien for street assessments, defendants offered 
in evidence receipts issued by the cIerk of the town acknowledging pay- 
ment in full. Plaintiff municipality offered evidence that the receipts 
n-ere giren by the clerk without authority, in exchange for notes, which 
transaction did not constitute payment, C. S., 7977. Held: Defendants 
did not admit that the receipts were given in exchange for notes, and the 
introduction of the receipts in evidence established prima facie payment 
entitling defendants to the submission of the issue to the jury, under 
appropriate instructions, and a directed verdict for plaintiff municipality 
is error. 

APPEAL by defendants from Pkss ,  J., at June  Term, 1937, of ALEX- 
AXDER. S e w  trial. 

Action to foreclose lien for alleged unpaid street assessments levied 
on lots of W. L. Moose, now deceased. The defendants are his heirs 
a t  law. 

Defendauts pleaded payment. The  tr ial  judge gave peremptory in- 
structions to the jury to answer the issues in favor of the plaintiff for the 
amounts claimed. 

From judgment on the verdict defendants appealed. 
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B u r k e  & B u r k e  for p l a i n t i f ,  appellee.  
A. C. P a y n e ,  S a m  Poole ,  rtncl T h o s .  P. P r u i f t  for t lefendani*, appc l -  

'la n fs. 

DEVIN, J. I n  support of their plea of payment thtl defendants of- 
fered i n  evidence two receipts issued by the clerk of t l ~ e  town of Tay- 
lorsviIle acknowledging payment of the total balance due on the street 
assessments sued on, and also certain audits of the town, covering the 
period, in which the statement of strcet assessments showcd nothing due 
by the Moose estate. 

The plaintiff i n  rebuttal allegcd and offered evidence tending to show 
that  the receipts mere given by the clerk, without authoiity of the town, 
i n  exchange for  certain notes of the Campbell Lumber Company, that  
no money was actually paid, and that  on the books of the town the 
transaction was entered as a credit "by note." 

The statute provides that  taxes are payable in existing national cur- 
rency (C. s., 7977)) and i t  has been held that ordinarily the tax collec- 
tor has no right to receire payment in any other form, so as to dis- 
charge the lien ( G u a r a n t y  c o .  v. McGozrgan, 204 N. C., 13, 167 S. E., 
387; h7erner v. Cottage Co., 123 N.  C., 294, 31 S. E., 718). But the pro- 
duction of the receipts of the town clerk, showing pnj-m2nt in full, con- 
stituted prima facie evidence of payment by the defendants, and this 
would require that  the issues raised be submitted to tht: jury for their 
determination, under appropriate instructions from the court. The  de- 
fendants did not admit that  the receipts were given for notes or for pay- 
ment i n  any other form than money. R. R. v. In*ntb~r Co., 185 N. C., 
227, 117 S. E., 50. 

There was error in giving the peremptory instructions complained 
of, necessitating a new trial. 

Xew trial. 

JOSEPH 1,. AUTEN v. CITY O F  ASHEVILLIC. 

(Filed 3 November, 1937.) 

-4ttorney and Client 5s 9, 1 0 -  
Allegations that plaintiff attorney was employed by certain taxpayers of 

a municipality, and succeeded in having a judgment obtained against the 
municipality in the action reversed on appeal, to the municipality's great 
beneflt, are insufficient to support an action against the municipality for 
the services rendered upon implied contract, nor mould plaintiff be entitled 
to a lien for his services. 
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APPEAL by defendant from Sink, J., at April Term, 1937, of Buis- 
COMBB. 

Civil action instituted in the General County Court of Buncombe 
County to recover for services rendered as counsel in litigation resulting 
in benefit to the defendant. 

The gravamen of the complaint is that in December, 1934, plaintiff 
was employed by a number of citizens and taxpayers to intervene in the 
case of "W. C. Moreland z'. City of ,2sheville," then pending in the Su- 
perior Court of Buncombe County, for the purpose of appealing from a 
judgment rendered therein adrerse to the defendant, the city having 
abandoned its appeal, which intervention was allowed and resulted in 
great benefit to the defendant, the judgment having been reversed, 208 
N. C., 35; wherefore, plaintiff demands $6,600, counsel fees as upon 
implied contract or quantum meruit. 
,1 demurrer was interposed by the defendant on the ground that the 

complaint does not state facts sufficient to constitute a cause of action. 
The demurrer was overruled in the General County Court and this ruling 
was affirmed on appeal to the Superior Court, Defendant appeals, as- 
signing error. 

.T. Will Pless, Sr., for plaintif, appellee. 
Philip C. Cocke, Jr., for defendanf, appellant. 

STACY, C. J. I t  is not alleged in the complaint that plaintiff mas one 
of the interveners in the case of "i\loreland 1). Wamboldt," reported in 
208 N. C., 35. The allegation is that he represented certain citizens 
and taxpayers who intervened therein for the purpose of appealing from 
the judgment rendered against the city of Asherille. True, he alleges 
the intervention resulted in great benefit to the defendant, but this was 
brought about by the action of his clients, the interveners. I t  would 
seem that the plaintiff has sued the wrong party. His  right of action, 
if any he have, is against those who employed him. Grant v. Lookout 
Mounfain Co., 93 Tenn., 691, 28 S. W., 90, 27 L. R. 8.) 100; Meeker 2;. 

Winthrop Iron Co., 17 Fed., 48. An implication upon an implication, 
such as plaintiff here invokes, finds no support among the authorities 
to sustain his action. He is not permitted to take this short cut. Non 
constat that the interveners may not be content to bear their loss or to 
defray the expenses which they incurred. The plaintiff has no lien for 
his services. Stephens v. Hicks, 156 N. C., 239, 72 S. E., 313. 

The complaint is bad as against a demurrer. 
Reversed. 
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(Filed 3 Sovember. 1937.) 

Homestead +Tenant in common does not waive homestead by joining 
in petition for sale of lands for partition. 

A tenant in common does not waive her right to homestead exemption 
by joining in a petition for sale of the lands for partition, but is entitled 
to hare her share of the proceeds of sale within the amount of the exemp- 
tion held for her benefit, and the net income therefrom paid to her until 
the termination of her homestead rights. 

APPEAI, from I J u ~  2lfo11, i q p ~ c i o l  .J~(clgc at  August Term, 1937, of 
DTPLIS. Affirmed. 

Nenslcy & S f e ~ - c r ~ s  for appcllanfs. 
S o  cozlnsel for n p p c l l ~ e s .  

PER CI-RIAM. Thic was a proceeding uiider chapter 63 of the Con- 
bolidated Statutes for a sale for partition of land held by tenants in com- 
mon. *Ifter thc sale and confirmation thereof had been 'lad Fred  Smith, 
o m  of the petitioners and the last and highest bidder at the sale, filed a 
supplm~enta l  petition alleging that  there had been founll a judgment in 
f a ~ o r  of G. B. D. Parker, properly recorded in Duplin County, against 
E1izal)eth Smith,  one of the petitionem, on ning an undi cided one-eighth 
interest in the land;  that said Parker  nas  now dead and that  L. R. 
I-Iagood a i d  Mary Llellc Parker  nere  his administrators, and that  Mary 
Belle Parker  no^ owned said judgment, and requesting that  said admin- 
istrators and Mary Belle Parker  be made parties "to make any objec- 
tion, or otherv i ~ e ,  nl ig said l n n d ~  should no1 be relieved from said judg- 
ment, and said judgment attached to the money clerived f .om said lands." 
Said administrators and N a r y  Belle Parker  were served with summons 
and filed a petition alleging the existenre of said judgment, and asking 
that the interest of Elizabeth Smith ill the proreeds of the sale, less 
costs, be paid to Mary Belle Parker,  the present owner of said judg- 
ment, to be credited thereon. X r s .  Elizabeth Smith filed answer to said 
supplemental petition3 and admitted the existence of a judgment against 
her for more than $1,000, as alleged, and aqked that  her homestead be 
allotted in her undivided interest in the proceeds of the sale of the lands. 

The  clerk of the Superior Court found the facts to be as set forth in 
the pelition, supplemental petitions and answers, and in itddition thereto 
that  the price of $500.00 paid for the land was the reasonable worth 
thereof, and that  Elizabeth Smith  o\v~led no other lands, and adjudged 
that the interest of Elizabeth Smith in the proceeds of the sale be paid 
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by the commissioner into the office of the clerk, to be held and invested, 
and the net income paid to Elizabeth Smith until her homestead rights 
shall be terminated, and then the corpus paid to Mary Belle Parker or 
her assigns, to be credited on the said judgment. 

Upon appeal to the judge of the Superior Court fro111 the clerk 
thereof, the judge found substantially the same facts as the clerk and 
entered substantially the same judgment. To this judgment the ad- 
ministrators and Mary Belle Parker reserved exception and appealed 
to the Supreme Court. 

We are of the opinion, and so hold, that the appellants' contention 
that Elizabeth Smith, by joining in the petition for sale for partition, 
waived her right to homestead exemption in the proceeds of the sale of 
the lands, is untenable. 

"The fact that a tenant in common is entitled to a homestead against 
the judgment cannot prevent a sale for partition. Kelly v. XcLeod, 
165 N .  C., 385. His share of the proceeds of the sale will be reserved 
and his homestead right therein protected by a proper decree." Holley 
c. White, 172 K. C., $7. 

The judgment of the Superior Court is 
bffirmed. 

T. H. SANSOM v. N. M. JOHNSON. 

(Filed 3 November, 1937.) 

1. Homestead § 6- 
A tenant in common is not entitled to allotment of homestead as against 

execution for his pro rata share of the costs of the partition proceedings 
in which his part of the land was allotted to him in severalty. 

2. Judgment § 21- 
An invalid allotment of homestead does not arrest the running of the 

statute of limitations, and the lien of judgments are lost after the lapse 
of ten years, notwithstanding the invalid allotment of homestead to the 
judgment debtor. 

,IFPEAL by defendant from judgment rendered by Sinclair, J., at 
Chambers, September, 1937, from SAMPSOX. Judgment affirmed. 

The facts were these. Plaintiff derived his title from Joe T. Warren 
by deed dated 12 August, 1936. The land had been allotted to Joe T.  
Warren as his share under partition proceedings instituted in 1927 
among the heirs of H. 3'. Warren. The costs of the partition proceed- 
ing were assessed against the several tracts, Joe T. Warren's share 
thereof being one-seventh of $68.00. Following confirmation of the 
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partition, execution \ \as issued against Joe T. Warrrl i  and wife for 
their part  of the costs and homestead allotted. 

On April 14, 1020, there was docketed judgment against Joc  T. War-  
ren in  the sun1 of $202.06 i n  favor of Geo. 0. Godwin. 

Upon the con\eya~lcc of the land by Joe  T.  Warren and wife to the 
plaintiff, esecution n:is iswed on the Godwin judgment and the land 
sold thereunder by tlie sllcriff and purchased by one Clifford Warren. 
Of this attempted sale hy the sheriff, plaintiff had no knowledge. 

I t  appeared that there were other judglnrnts against Joe  T. Warren 
which were barred by the statute of limitations, as well as the Godwin 
judgment, unless tlir allotment of home~tead arrested th,? running of the 
statute. Certain other encumbrances were agreed to by the defendant. 

His  Honor wa!: of opinion, and so adjudged, tha t  the attempted allot- 
meilt of the homestead in  th r  special proceeding was void and of no 
effect, that  the Gro. 0. Godwin judgment was barred by the statute of 
limitations, and that plaintiff was seized in  fec of the land (subject to  
the aprcecl enrumbrancei), and that  lie was entitled to recover of the 
defendant the purclla-e price upon execution and d e l i ~ e r ~ g  of the deed. 

Dupree  4 Sf~ic .X?and for  plaintiff, nppcllce.  
.I. K .  Wi1lin~ti.u for d e f e n d n n t ,  appe l lan t .  

I'LR C ~ R I A X I .  The ruling of the court helow must be affirmed in  ac- 
cordance with the decisions of this Court in Tl'ilbiams t?. Whitaker, 110 
N. C., 393; E l i n n m t  c. W i l d e r ,  122 N. C. ,  149, and Wilson, v. L u m b e r  
C'o., 131 N.  C., 163. 

The amount assessed in the partition proceeding against the share of 
Joe T. Warren for one-seventh of the costs of the proceeding was not a 
personal judgment upon which an allotment of a homestead could be 
based, and the allotment being invalid, the lien of the docketed judg- 
ments was lost by lapse of ten pears from the date of docketing the judg- 
ments. Pasour u. Rhyne ,  82 N. C., 149; Lyon v. Russ, S4 N. C., 5 8 8 ;  
T,ytJe I , .  L y f l r ,  94 S. C., 683; I l y m a n  1 . .  J o n r s ,  205 S. C., 266. 

Judgment affirmed. 

MABEL BRIGHT, ADMINISTRATRIX OF JAMES C. BRIGHT, JR., Y. N. P,. & C. 
MOTOR LINES, INC., AND B. HAMPTON ELLINGTON. 

(Filed 3 November, 1937.) 

Master and Servant 49-Award under Compensation Act precludes action 
for wrongtul death against employer. 

An award by the Industrial Commission to the widow of an employee 
excludes all other rights and remedies, and the administrator of the 
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employee may not maintain an action against the employer for wrongful 
death, and the fact that the injury resulted from negligence in the viola- 
tion by the employer of a criminal statute does not alter this result. 
C. S., 8081 ( r ) .  

,II>PEAL by the plaintiff from Crunuwr,  J., a t  April Tcrm, 1931, of 
PITT. Affirmed. 

8. J .  E v e r e t t  for p l a i n t i f ,  a p p e l l a n f .  
'I'hos. M'. Ruf f in  for d e f e n d a n t ,  appellee.  

PER CCRIAM. This was an  action to recover. damages for wrongful 
death alleged to have been negligently caused by the defendant motor 
lines in directing the plaintiff's intestate to drive upon the public high- 
ways in an  automobile with a trailer not firmly attached thereto, and 
equipped with inadequate brakes, in violation of the criminal statutrs. 

The  pleadings (complaint, answer and reply) disclose that  a t  the time 
the plaintiff's intestate received the fatal  injuries alleged in  the com- 
plaint the defendant motor lines had more than fire employees, includillp 
tlw plaintiff's intestate, and that neither the plaintiff's intestate nor the 
defendant motor lines had rejected the provisions of the North Caro- 
lina Workmen's Compensation Act, and that said motor lines had pro- 
cured insurance for its employees thereunder, and that  an  award had 
been made by the North Carolina Industrial Commission to Appie Ger- 
rard Bright, widow of the plaintiff's intestate, and was now being paid 
to her in weekly installments by the American Mutual  Liability Insur-  
ance Company, insurance carrier. 

Irpon the pleadings the court awarded judgment for the defendants 
and the plaintiff appealed to the Supreme Court, assigning the signing 
of the judgment as error. 

The award by the Commission to the widow of the employee excludes 
all other rights and remedies of such employee or his personal repre- 
sentatire against his employer a t  common law, or otherwise, on account 
of personal in jury  or death. The  appellant's suggested distinction be- 
tween an  in jury  by accident and an  in jury  resulting from negligence 
due to the violation of a criminal statute cannot avail her. C. S.. 
8051 ( r ) ,  Pilley v. Cotton ~llills, 201 N. C., 426. 

The complaint alleges no cause of action against the defendant B. 
Hampton Ellington. 

The judgment below is 
Affirmed. 
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STATE v. It. E. SEN'PELLE. 

(Filed 3 Koremher, 1937.) 

1. Crhninal Law 95 44, 81a- 
A1 motion for a continnance, made on the ground of absence of mate- 

rial witness, is  addressed to the sound discretion of the trial court, anti 
his decision thereon is not rericwable in the nbsrnce of R ~ I I W  of discre- 
tion. 

2. Criminal Law 3 4 s T e s t i m o n y  held properly excluded a s  hearsay and  
s tatement  of solicitor held no t  t o  estop Slate  from objecting thereto. 

A question, asked on cross-examination of a State's witness, whether a 
third person, who did not testify a t  the trial, had not made a certain 
~ ta temcnt  on the night of defendant's arrest, is properly excluded a s  
hearsay, and this result is not altered by the fact that  the solicitor, upon 
the argument of dt.fendant's motion for n continuance, stated he would 
admit such third person would so testify if present in vourt, where i t  is 
not made to appear that defendant accepted this offer, or that  the admi+ 
sion was excluded from the evidence a t  the trial. 

3. Criminal Law § 40- 

While a character witness may testify of his own accord as to defend- 
ant's reputation for particular t ra i ts  of character, defendant may not 
elicit such testimony by direct question, the witness being competent only 
to prove the general character of defendant. 

Cr i rn i~ ia l  prosecution t r ied upon w a r m n t  charging operation of motor 
vehicle on t h e  public highway while under  the influence of a n  intoxicant.  

Verd ic t :  Gui l ty  of dr iving drunk.  
J u d g m e n t :  T h i r t y  days i n  jail, fine of $225.00, a n 3  depriving of 

riglit a n d  surrender  of license t o  operate motor v e h ~ c l c  fo r  twelve 
months. 

T h e  defendant  appeals to the Suprcmc Cour t  a i d  assigns c r ror  

PER CURIBJI. T h e  ?asp 011 : r p l m ~ l  fai ls  t o  disclose error .  
O n  affidavit duly made, w a r r a n t  issued our; of the recorder's court of 

Xontgomery  County  charging tha t  on or  about 27 March.  1937, de- 
fendant  did unlawful ly and willfully operate a motor  reliicle on the 
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public highway of llontgomery C o u ~ ~ t y  wide under the influence of an  
intoxicarit, contrary to the form of the statute. F rom judgment finding 
clefenda~it guilty of driving d r u ~ ~ k  and i rnposi~~g jail sente~ice and fine Iie 
appealed to the Superior Court. 

When the case was called for trixl ill the Supel>ior (7ourt defelldant 
moved for continuallcc on account of absencc of a material witiiess, the 
wife of defendant. The motion Jvas cleuied. Tlle question of granting 
01. refusing n motion for the conti~luarlce of an action is l ) c c ~ ~ l i a r l ~  
~vitliin tllc tliscretio~l of thr  rourt. Unlesb that discrction is abused, the 
tlccision of the c>ourt I~elon. is not subject to re\ iew on appenl. A'. T .  

Hcinks, 204 X. C., 233, 167 S. E., 851. 
I n  the course of the argumellt of that motion "the solicitor for the 

State in open court agreed to admit, without objection, that  the wife of 
the tlefei~dant, if present in court, would testify that  the defendant at 
the time he was arrested by Sheriff Bruton 11 as not under the influelm 
of intoxicants without aclinittilig the t r u t l l f u l ~ ~ e s ~  thereof." The record 
fails to show tliat dofelidailt accepted this offer, or that  the adxnissiou 
I\ as excluded as evidence on tlie trial. 

011 cross-examination of tlic &riff, who was a ~ ~ i t l ~ e s s  for the State, 
clefe~iciailt offered to show tliat on the nigllt of the arrest the wife of 
tlefcndant stated tliat the defendant n as not under tlie influence of in- 
toxicnnts :311d hat1 tlrunk iio liquor. Tliis \\a. properly excluded as 
hearsay. 

Defendant proposed to show by nieillls of questions to liis own witness, 
who had testified to l ~ i s  good cliarat.tcr, that tlle witncss had never heard 
of defendant using intoxicants in ally form, nnd that  tlle reputatioll of 
defcnd:int in that particular is one of total abstil~ence and total sobriety. 
This eridence is clearly incompetellt. "A party offering a clinracte~ 
11 itness can oiily pro1 e the general character of the person inquired 
about, but the witness of his own accord may say in what respect the 
t~liaracter of sucli 1x3~011 is good 01. bad." h'. 1 , .  L\7nrm, 195 X. C., 47, 
ant1 cases cited. 

The el idence for the State tended to sholr that when seen drir ing his 
automobile on the public higliwag ill 3lontgomery County on the night 
ill question defendant was intoxicated. Tlie defe<dant testified in his 
ow11 behalf that  he was not a drinking man, that  he had drunk no liquor 
that night, and that  he x a s  not intoxicated. On this conflict of testi- 
inoily the question was one for the jury. 

S o  exception is taken to the charge of the court. 
Wr have carefully considered tlie case and find 
40 error. 
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FLOYD B R E E C E  V. ASHEVILLE COCA-COLA BOTTLING COMPANY. 

(Filed 3 Sovembcr, 193'7.) 
Food 3 16- 

Evidence that plaintiff was injured by slivers of glass in a soft drink 
bottled by defendant, and that foreign and deleterious substances were 
found in other drinks bottled by defendant a t  about the same time, is 
sufficient to take the case to the jury on the issue of negligpnce. 

*\PI'EAI. t ~ y  defendant from Johns ton ,  J. .  at  Julie Teriil, 1937, of 
BURKE. 

A h t i o n  to  recover damages for dleged actionable 1teg1igrnc.e. 
P1:~intiff alleged and offered evidence tending to show that  on 3 De- 

celnbw, 1836, he purchased a bottle of coca-cola from the Dixie Stores 
in V:iltlese, Nor th  Carolina, which c~ontained chips of glass; that  he 
inwdrertently swalloned thc glass and suffered injury therefrom; tha t  
the bottle of coca-cola was manufactured in  and <old by the plant of the 
t lefe~i~lant  in IIiclrory, and that  about the wme time in other bottle, of 
c80cn-cola ~nanufactured in and sold by the said plant of the tlefeiidant 
for human consumption there Twre found by other purchaqers t-irle- 
terious and foreign substances. 

Defendant denied negligenee and pleaded in defeiise and offered evi- 
dence tending to s h o \ ~  that  its plant in Ilickory is equipped with machin- 
ery and appliances such as are modern, approved and ill general use for 
\vashing and sterilizing bottlcs ant1 bottling of coca-cola, and that  in the 
bottling of coca-cola it had esercised rcasoliable care and prudence to 
frer thc product from deleterious and foreign substancer. 

Thc jury answered the iqiues against the defendant. 
From judgment on verdict dcfentlant appealed to the Suprenw Court 

and assigned error. 

PER CUXI\>I .  Ai careful c*ouiidwatio~i of the case on appeal fails to 
disclosc error. The  case \$as p r o p e r l ~  ,iublniitetl to the jury alid appear> 
to h a w  been tried in full compliance nit11 settled rules of Ian- in thi, 
s t a t e  governing such cases. E n l o e  1 % .  h ' o f f l i n g  Po., 205 S. (2.. 305, 1SO 
S. E., 3 2 .  and cases therein cited. BlacX 1 1 ~ 1 1  2'. B o t f l i n g  Co., 2 1 1  S. C., 
729. 

We find 
S o  error. 
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LOUIS BAER v. JOSAH hfcCALL AND W. J. GODWIK, SURETY O N  

REPLEVIN BOND. 

(Filed 3 November, 1937.) 

1. Courts 8 7- 
Where plaintiff declares on two causes of action which together exceed 

the jurisdictional amount of the recorder's court, he may, upon defend- 
ant's motion to dismiss for want of jurisdiction, withdraw one count, and 
i t  is error for the recorder's court to refuse to allow such withdrawal and 
dismiss the action for want of jurisdiction. 

2. Courts 8 2a- 
Upon appeal from judgment of a recorder's court dismissing the action 

for want of jurisdiction for that  the amount demanded on the two causes 
of action alleged exceeded the jurisdictional amount of the court, the 
Superior Court may allow plaintiff to withdraw one cause of action and 
proceed to trial upon the other. 

3. Judgments 8 23- 
Where the court finds that  defendant in claim and delivery proceedings 

was in court when his attorney was allowed to withdraw from the case, 
and was told he would have to employ other counsel, and the case con- 
tinued to the next term, the refusal of the motion made by himself and 
the surety on his replevin bond to set aside the judgment taken a t  t h ~  
next succeeding term on the ground of mistake, surprise, and excusable 
neglect is properly refused. C .  S., 600. 

,~PPI;.u, by defendants f r o m  D a n i ~ l s ,  cT.,  a t  March-Apri l  T e r m ,  1937, 
of HARNETT. -4ffirmed. 

T h c  whole mat te r  of the  lit igatiou is carefully set f o r t h  ill the judg- 
nlent of Daniels, J., as follows : 

"This  cause coming on to be heard and being heard  by and before his  
Honor  F. -1. Daniels, judge p e s i d i n g ,  on 7 Apri l ,  1937, of I In rne t t  
County Superior  Cour t  a t  Li l l ingtoi~,  Sort11 Carolina, upon  motion t o  
vacate and recall esecution issued herein filed by defendants, and up011 
motion made by defendants to  set aside the  judgment heretofore rendered 
i n  this  cause by reason of mistake, surprise, and  escusable neglect, and 
upon  the hear ing  of said motions the court finds the following facts  and 
renders judgment  a s  fol lo~vs : 

"1. T h a t  on 3 1  December, 1936, the defendants filed motion before tlie 
clerk of the Superior  Cour t  of H a r n e t t  C o u ~ l t y  t o  vacate and recall 
execution issued on the judgment  entered herein on 7 Deccn~bcr ,  1936;  
t h a t  plaintiff filed demurre r  to  said motion and  said demurrer  was sus- 
tained by the  clerk, and  defendants appealed f rom the  clerk's rul ing to 
the judge of the  Superior  Cour t  a t  t e r m ;  t h a t  said motion came on for  
hear ing  before his Honor,  n'. C. Har r i s ,  judge, a t  February  Term, 
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1937. of Harnet t  Superior Court, a t  which tilne c o n n s ~ l  for defendants 
made an  oral motion to set aside the judgment heretofore rendered in 
this cause by rc.awii of miztake, ~u rp r i se ,  and cscuqablc ncglrct. ant1 
hi. Flonor, TT. C. I I a r r i ~ ,  judge, continued both motions to the March- 
I\pril Term, 1937, of Harnett  Superior Court, in order that  the clefend- 
ant. iniglit prrpare and file their formal ~notioir to iet  aside the judg- 
~ n e n t  for inistakc. s i~rprise,  and exeusahlr ncglect. 

"2 That  t h i ~  action or ig i~~nte i l  in t l ~ c  recorder's court of Dunn, N. C.. 
and tliat the mns imn~n  j~ i r i c t l i c t io~~  of wit1 ronrt, eithcr i n  contract or 
tort, iq $S00.00: that in this action plaintiff '  filed h i i  (11117 T-erified com- 
plaint containing t v o  countq or separate c:\nscs of action, to wit :  One 
for $300.00 for d ~ h t  tlnc tlic plaintiff h~ the defendant, ,Tonah XcCall. 
and for poqscssioi1 of tlie personal ~ r o p c r t >  sccurilrg said debt and de- 
scril)ed in the cl:linl and delirery iwuetl i n  thi i  action, and the other for 
$200.00 dainagci for the wrongful detention of said property, and asked 
for jndgment for $300.00 on tlie debt for posicsqion of said property 
and $200.00 damngcq for ~ r ronpfu l  d c t c n t i o ~ ~  of proper p. 

"3.  That  tllc defendant, Jonall NcCall, garc  rpplerin bond in the 
~ 1 1 1  of $1.000, n-it11 I\-. J .  Gotl~viu, ilu.et7, and filc~l his duly I t~rificd 
;Ill;ner set t i l~g 111) :I cou~~ te rc l a im;  that  n l ~ c n  this cauqe came on for 
tri;il in the re(~ordcr's court o'f D a u n  the defendant, Jonah Mecall ,  
through hi.. coun;cl, 1110~ pi1 the court to dismi.s the ar t  on for want of 
jur id ic t ion  and tlemnrred o w  f c n u c  to the jurisdictio~l of the court ;  
that thereupon a ~ ~ d  1)rior to the tlisn~iqsal of the case ill the recorder's 
rourt of Dunn plaintiff offered to n i t h d r a ~ ~ ,  his coilnt set u p  in the com- 
1)laint for $200.00 aq damrgcs for the \~ rongfu l  detention of the per- 
solla1 1)roperty qeized ~ l n d e r  tlw claim and dr.li\ cry issuecl in this action 
and proceed n i t h  tlic tr ial  on the count for $500.00 debt and possession 
of the pcrwnal propert> ; that  this nlotion of plaintiff v as declined by 
the court on the ground tliat plaintiff had no right to v i t h d r a ~ v  said 
count :ind tliat the court did not h a w  jurisdiction, am1 the case was 
dismived on 2 Tallllary, 1036, and plaintiff :ippealed f -om said judg- 
nlent and had his appe~11 17roperly docketed in  the Superior Court of 
Harnet t  County. 

"4. That  this cauw n as placed on the calelldnr at the February Term, 
1936, of Hnrnctt  Suprrior Court and camc on for hearin: a t  said term, 
a t  n.llieli time C. 1,. Guy. attorney r c p r c w ~ t i n g  the defendant, Jonah 
McCall, aslied p e r m i 4 o n  of the court to x i thd ra~ i -  as counsel for  thc 
defendant, nliel*eupon an  order was entered alloning C. 1,. Guy to mith- 
tlran as counwl for the defendant; tliat the defendant, ,Tonah McCall. 
I\ as prcscnt in per.;ou and wnq ~o t i f i ed  hy tlw court, in open court, ' that 
11e ~ r o u l d  hare  to get another attorney to represent liim i n  the case and 
that  thc caqe wollltl he continue11 to tlie Junc  Term. 1 9 3 6 ;  that the c a v  
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was placed on the calendar for tr ial  a t  the J u n e  Term, 1936, of Harnett  
Superior Court, and was reached in regular order on said calendar, and 
the said case was tried a t  said term before his Honor, 3, -1. Sinclair, 
judge presiding, a t  which time counsel for  plaintiff withdrew his count 
set up  in the complaint for  $200.00 for  wrongful detention of the per- 
sonal property, and the court proceeded to t ry  the case on the count for 
$500.00 debt and possession of the personal property seized under the 
claim and delivery and issues were answered by the jury, as appears of 
record, and judgment signed; that  neither the defendant, Jonah McCall, 
nor W. J. Godwin, surety on his replevin bond, was present ill court a t  
the tr ial  of the case; that  the defendant, Jonah &Call, had full knowl- 
edge that  said case was pending for tr ial  in the Superior Court antl 
failed to employ counsel after C. L. Guy had withdrawn as his attorney 
and paid no attention to the case until after execution was served oil 
TV. J. Godwin, surety;  that  W. J. Godwin, surety, may have had no 
formal notice that  said case was pending on appeal in the Superior 
Court of Harnet t  County, but that  the defendant, Jonah NcCall, was 
his agent and notice to RIcCall was notice to him and he is bouliil by the 
judgment as surety. 

"5.  That  on 11 September, 1936, execution was issued to the sheriff 
of Cumberland County against the defendant Jonah McCall, and for 
the possession of the property seized under the claim and delivery issued 
in this action and said execution was returned with the following entry 
made by the sheriff of Cumberland County: 'After due and diligent 
search the property not found'; that  on 7 December, 1936, execution was 
issued to the sheriff of Harnet t  County against the defendant, Jonah 
McCall, and TV. J. Godwin, surety, and thereupon the motion to recall 
and vacate said execution was filed before the clerk of the Superior 
Court of Harnet t  County. 

"6. That  the plaintiff had the right to witlidran his count for $200.00 
damages for wrongful detention of personal property, antl upon his 
offering to withdraw said count in the recorder's court of Dunn, the 
haid recorder's court of Dunn had jurisdiction of the count for $500.00 
debt and possession of the personal property and sliould hare  proceeded 
with the tr ial  on said count; that  the plaintiff had right to ~vithdraw his 
said count of $200.00 damages a t  the time the case came 011 for trial ill 

the Superior Court, ancl upon his withdrawal of the same a t  that time 
the Superior Court had jurisdiction of the count for $500.00 debt and 
possessiou of the personal property, ancl the judgniei~t entered by said 
court is a valid judgment. 

"7. That  the court finds no excusable neglect on the part  of either the 
defendant, Jonah RIcCall, or TV. J. Godwin, surety on his replevin bond. 
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'(8. T h a t  the ruling of the clerk on the demurrer filell by the plaintiff 
to  the motion of the defendants to vacate and recall the execution is  
hereby sustained and the motion of the defendants to set aside judgment 
on the grounds of mistake, surprise, and excusable neglect is denied." 

The defendants escepted and assigned error to the ju~jgment as signed 
and appealed to the Supreme Court. 

.T. Rober t  Y o u n g  and J .  A. ,lIc.l;eod fo r  plainfi f) ' .  
R. L. Godicin for d~fendnnfs.  

PER CURIARI. I n  the finding of facts in the court below is the follow- 
ing:  '(That when this cause came on for trial in the recorder's court 
of Dunn the dcfcndant, Jonah McCall, through his counsel, moved the 
court to dismiss the action for want of jurisdiction and demurred ore 
t enus  to the jurisdiction of the court ;  that  thereupon 3nd prior to the 
dismissal of the case in the recorder's court of Dunn plaintiff offered 
to withdraw and inoved the court to be allowed to withdraw his count 
set up  in  the complaint for $200.00 as damages for the wrongful deten- 
tion of the personal property seized under the claim and delivery issued 
in  this action, and proceed with the trial on the count for $500.00 debt 
and possession of the personal property; that  this motion of plaintiff 
IvaS declined by the court on the ground that plaintiff had no right to 
~vithdraw said count and that  the court did not have jurisdiction, and 
the case was dismissed on 2 January ,  1936, and plaintiff appealed from 
said judgment and had his appeal properly docketed in the Superior 
Court of Harnet t  County." 

On appcal in the Superior Court "plaintiff withdrew his count set 
np  in the complai~it for $200.00 for wrongful detention of the personal 
propei.ty, and the court proceeded to t ry  the case 011 the count for 
$500.00 debt," etc. The maximum jurisdiction of the recorder's court 
of Dunn, X. C., either on contract or tort is $500.00. 

In J o n e s  v. Palnler, 33 N. C., 303 (304), A s h e ,  J., sa id :  "This is a 
suit brought for two causes of action or, in other words, an action con- 
taining two distinct counts, the one to recover a debt of fifty dollars and 
the other to recover specific property. I t  does not follow that  because 
the magistrate had no jurisdiction of one count he therefore had none 
of the other. . . . But  even if the magistrate had no jurisdiction 
of the second count he most clearly had of the first, and there is no 
I-eason v h y  a want of jurisdiction or defect in the second count should 
deprive the justice of jurisdiction of the case. One bad count in a 
declaration never ~ i t i a t e s  those tha t  are good though, in such a case if 
there be a general verdict on both counts, no judgment can be rendered. 
Ni fc l ze l l  v. Dzirhnm, 13 X. C., 538; I l o n e y c u f  I , .  A n g e l ,  20 N. C., 
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449. . . . The plaintiff had the right to enter a nolle prosequi to 
either or all of the counts or causes of action in  his complaint. Sanders 
Rep., 207, note 2. H i s  motion for leave to amend his complaint and 
waive the second count was virtually asking leave of the court to enter 
a nolle prosequi as to that  count, a thing he had the right to do without 
the leave of the court. H i s  Honor committed a n  error i n  disallowing 
the motion of the plaintiff and'dismissing the action. The  plairitiff had 
the right to enter a nolle prosequi as to the second coullt and proceed on 
the first." 

We think this case is governed by the Jones  case, supra. The facts in 
P e r r y  v. P u l l e y ,  206 N. C., 701, are distinguishable. We think the 
court correct in refusing to set aside the judgment on the ground of 
mistake, surprise, and excusable neglect. K. C'. Code, 1935 (Michie), 
sec. 600. The facts found show clearly no mistake, surprise, and ex- 
cusable neglect. 

The judgment of the court below is 
AfXrmed. 

MILDRED PROPER v. THE GREAT ATLANTIC & PACIFIC TEA 
COMPANY. 

(Filed 3 November, 1937.) 

Segligence 5 4 k E v i d e n c e  of negligence held for ju ry  in this actioli by  
store customer to  recover for personal injuries. 

Evidence that plaintiff, a customer in a store, was struck and injured 
while standing with her back to a row of shelves, by a sack of flour which 
fell from a shelf about eight or ten feet high when an employee attempted, 
with the aid of a hooked stick, to pull a sack of flour off the shelf for 
another customer, without warning plaintiff, i s  held sufficient to take 
the case to the jury on the issue of negligence, and defendant store com- 
pany's motion to nonsuit and request for peremptory instructions were 
properly refused. 

, ~ E A L  by defendant from Spears ,  J., at  March Term, 1937, of 
RANDOLPH. NO error. 

This is an  action to recover damages resulting from personal injuries 
alleged to hare  been caused by the negligent conduct of the defendant's 
employee. Appropriate issues were submitted to the ju1.y and answered 
in  favor of ' the plaintiff. From judgment thereon the defendant ap- 
pealed. 

Moser LP" X i l l e r  and Lovelace & l i i r k m a n  for plainl;, f ,  appellee. 
S a p p  R. S a p p  for  defendant ,  appel lant .  
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PER CT-RIA~I .  The ulnintiff's evidence tends to  show that  she and her 
husband were in the defendant's store in High Point  as customers on 
the night of 1 2  October, 1 0 3 3 ;  that  there Irere rows of shelves on each 
qide of the store, v i t h  no countw on the right side; that  the shelves 
e~tenlletl to a height of about eight or tcn feet;  tliat on these shelves 
were placed ~ a r i o u s  article.. of merchandi>e, and on the top shelf on 
the right-hand side, near the rear of tl;e store, ve re  placed 24-pound 
sacks of flour. three deep: that  while the philitiff and her husband were 
standing near the meat counter at the rear of the store and near the 
row of slielves on the right side just below where the flour was packed 
the manager of the store came around in a hurry  to the shelves where 
the flour v a s  stacked for the purpose of taking dovn a sack of flour for 
another customer; that  the plail~tiff was standing with her side toward 
thc shelves; that  the defendant's employee had a stick three or four feet 
long with a hook on the e i~d ,  and tliat he caught the hook in the end 
of the flour tliat waq tied up in some way and undertook to pull the flour 
rlolnl off the shelf ~ ~ i t h o u t  any warning to the plaintiff, and that  i n  so 
doing the flour fell against the plaintiff and  inflictcrl certain personal 
injurieq. There n-aq evidence t o n f r a .  

The evidence offered by the plaintiff mas -ufficient to b(. wbmittcd to 
the jury and the court helow properly overruled the defendant's mo- 
tioiiq to d i s m i ~ s  as  of ~ ~ o ~ l s u i t .  The caure i s  e ~ ~ e l l t i : ~ l I j  one of fact for  
the determinntiou of a jury and thc jury, under inqtructions of the 
court, which are u~iclmllenged, has answered the issues in favor of the 
plaintiff. 

the plnintiff offered sufficient evide~lce to he submitted to the jury. 
there was no error in the refusal of the co1u.t bclow to give the special 
instructions ~r l i ich  amom~ted to a peremptory charge requested by the 
dcfenclatit. 

There is no error a1)l)caring in the record. 
S o  error. 

TX IOK SATIONAI, BAN< r .  A. GARLAND JONAS AND ALEXANDRIA L. 
JONAS. 

(Filed 3 November, 1937.) 

1 .  Limitation of Actions 5 18: Seals 5 %Introduction of note appearing 
upon its face to be under seal raises presumption to that effect. 

The introduction in eridence of a note appearing on its face to be under 
seal, with deed of trust securing same referring to the note as a bond, 
without evidence on the part of the maker that he did not intend to adopt 
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the seal appearing upon the note, is sufficient to support a directed verdict 
that the note is not barred by the three-year statute under the presump- 
tion arising from the evidence that the note was under seal. 

2. Limitations of Actions 9 18: Bills and Notes 10a-Person signing 
note on its face is presumed to be maker. 

Where a wife signs a note with her husband on its face, she is pre- 
sumed to be a maker, and where she does not offer evidence tending to 
rebut this presumption, or allege that she signed the note as surety, intro- 
duction in evidence of the note under seal is sufficient to support a 
directed verdict that the action on the note was not barred as to either 
by the three-year statute. 

,IFPEAL from Johns ton ,  J. ,  at  the May Term, 1937, of CALI)\~~ELL. 
N o  error. 

This is a civil action to recover balance due on proniissory note 
signed by the defendants and appearing upon its face to be under seal. 
The note on its face makes reference to a trust deed and the trust deed 
describes the note as a bond. There was a first mortgage on the prem- 
ises described in the trust deed securing this note, which first lieu has 
been foreclosed. 

The defendants, answering, admitted that  they executed a note to tlie 
plaintiff, not uncler seal, hut denied upon information and belief the 
correctness of the copy attached to the complaint and pleaded the three- 
year statute of limitations. 

At the trial the plaintiff offered evidence as to the execution of the 
note and as to the balance due thereon, introduced the note in evidence 
and rested. 

While the defendant, ,I. Garland Jonas, testified in his own behalf, 
lie did not in his testimony, a t  any time, deny the adoption by him of 
the seal appearing upon the note. The fetne defendant did not testify. 
The note was signed 12 August, 1932, and credits appeared thereon 
subsequent to that  date. Sun~mons  was issued 22 May, 1936. The jury 
under the illstructions of the court answered the issue6 adversely to tlie 
defendants and the defendants appealed. 

I { .  F.  ll'illiutus for plaint i f f ,  appellee. 
JTeudand d T o ~ c n s e t l d  for defendants ,  c rpp~ l lnn f s .  

PER CLTHIAAI. The note bearing seals opposite the names of the re- 
spective makers constitutes presumptive evidence that  the note was under 
seal. This was fortified by the reference appearing in the face of the 
note to the trust deed securing the same. The defendants offered no 
evidence ill rebuttal. I t  follows that  the note was not barred by tlie 
three-year statute of limitations and that  the instructions of the court 
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were correct. This case is controlled by AllsbrooX 1.. V c t l s t o n ,  n n f c ,  
325.  and rases there cited. 

Al person who signs a note upon its face is, under the statute, pre- 
sumed to be a maker. This  presumption may bc rebu tetl by competent 
testimony. The ferne defendant, howerer, did not in 'ler answer set u p  
the defense that  she mas a surety upon said note, nor did she offer any 
eridence to that  effect. I n  the tr ial  below there \i7as 

N o  error. 

CARL SWICEGOOD v. SWIFT & COMPANY. 

(Filed 3 November, 1937.) 

Automobiles 3 W b N o n s u i t  held proper upon failure of evidence tending 
to  show that  employee was driving in performance of his duties. 

Owner's motion to nonsuit held properly granted upon eridence tending 
to  show that employee driving the car a t  the time of the collision was 
driving for his own pleasure without the owner's permission, and contrary 
to its instructions, without evidence on the part of the plaintiff tending to 
show that a t  such time the employee was driring the automobile in the 
performance of the duties of his employment. Pucketl v. Dyer, 203 N. C., 
684, cited and distinguished. 

, \PPEAL by plaintiff from ' I l ' i l l inms, .T., at N a y  Term, 1937, of BE\[.- 
FORT. Affirmed. 

This  is an  action to recover damages for personal illjuries suffered by 
the plaintiff as the result of a collisioi~ on a highway in Beaufort County 
during the nighttime, between an automobile in whicli the plaintiff was 
riding and an automobile which was on-net1 by the defendant and a t  the 
time of the collision was driren by James R. IIolton, one of its em- 
ploy ces. 

I t  is alleged in the complaint that  the collision which resulted in in- 
juries to the plaintiff was caused by the negligence of James R. Holton. 
an  employee of the defendant, and that at the time O F  the collision the 
qaid employee was driving defendant's automobile i n  the performance 
of his duty as its employee. Thiq allegation is denied in defendant's 
answer. 

,It the close of the evidence at the trial the court WAS of opinion that  
there mas 110 eridence tending to sliow that a t  the time of the collision 
James R. Holtorl was driving the automobile owned by the defendant in 
performance of his duty as its employee, and accordingly allowed de- 
fentlant's motion for judgment as of nonsuit. Plaintiff excepted. 
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From judgment dismissing the action the plaintiff appealed to the 
Supreme Court, assigning error in the judgment. 

L e R o y  Sco t t ,  h'. A .  Daniels,  and  H.  S .  W a r d  for p l a i n t i f .  
; I lncLean R. Roclman for defendant .  

PER C ~ R I A M .  After  careful examination of all the evidence appearing 
ill the record in this appeal, we concur with the opinion of the trial court 
that  there was no evidence a t  the tr ial  of this action tending to show 
that a t  the time of the collision which resulted in irijuries to the plain- 
tiff. James R. Holton, an employee of the defendant, was driving its 
automobile in the performance of his duty as its employee. All the evi- 
dence. on the contrary, shows that  James R. Holton a t  the time of the 
collision, was driving defendant's automobile without its permission, 
cont rar -  to its instructions, and for his own pleasure.  he judgment 
dismissing the action is therefore affirmed. 

P u c k e t t  v. D y e r ,  203 N .  C., 684, 167 S. E., 43, is distinguishable 
from the instant case. I n  that  case there was evidence for the plaintiff 
tending to show that  the defendant J i m  Dyer was driving the auto- 
mobile owned by his codefendant and employer, on the business of his 
employer. I t  was accordingly held that  the evidence for the plaintiff, 
although controverted by evidence for the defendant, was properly sub. 
mitted to the jury. I n  the instant case there was no evidence for the 
plaintiff tending to show facts on which the defendant is liable to the 
plaintiff on the principle of respondeat superior.  

The judgment dismissing the action is 
,Iffirmed. 

HARRY S. GURGANUS v. R. H. McLAWHORN, EXECUTOR OF THE ESTATE OF 

IRA H. FRIZELLE ; J. F. J. hfcLAWHORN, TRUSTEE AND INDIVIDUALLY ; 
NANNIE FRIZELLE ; HARRIET ZELOTA McLAWHORN, INFANT ; 
FREDERICK GRAY McLAWHORN, INFANT; AND IRA JEROME Rfc- 
LAWHORN, INFANT, HEIRS AT LAW OF IRA J. FRIZELLE, DECEASED. 

(Filed 24 November, 1937.) 

1. Executors and Administrators § 31-In proceeding to sell land to make 
assets, heirs may set up action against executor to surcharge account. 

Where the widow and devisees are made parties to a proceeding by a 
creditor to compel the executor to sell land to make assets to pay his 
debt, and the devisees file a cross action against the executor to sur- 
charge and falsify the executor's account, alleging that the personalty of 
the estate, if properly administered, was sufficient to pay the debts of 
the estate, and the executor denies the material allegations of such cross 
action in his answer, it  is proper for the clerk to transfer the action to 
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the Snperior Court for trial upon the issues of fact raised by the plead- 
lngs, the Superior Court having been given concurrent, original jurisdic- 
tion of such matters by statute, N. C. Code, 135, 136, and the esecntor's 
demurrer, made for the first time after the Superior Court had ordered 
:I compulsory reference, on the ground that  the cross complaint was 
insufficient to state a cause of action, R'. C. Code, 511 ( 6 ) ,  and that the 
moss action was improperly I)roiight, and con-titnttil a inisjoinder of 
actions, is properly overruled. 

2. Pleadings 3 19- 
All grounds for demurrer are  waired by failure to f ~ l e  deniurrcr in apt 

time, except demurrers to the jurisdiction of the court and for that  the 
romplaint fails to state a cause of action, and demurrers on these grounds 
may be filed even in thc Supreme Court on appeal. C S.. 51% 

3. Executors and Administrators 13a-Ibevisees u n d w  a will held en- 
titled t o  file cross action t o  surcharge account t o  prevent sale of lands. 

The personalty of the estate must be first applied to the payment of 
debts, even those secured by nlortgagc 0x1 realty. before the lands of the 
(,state may be sold to make assets. C. S., 74, and in proceedings to sell 
lands to make assets the heirs may file a cross action to surcharge and 
falsify the executor's account npon allegation that  the personalty, if 
properly administered, was sufficient to pay all debts, and the devisees 
nnder a will are  not estopped by thc prorisions of th11 will directing the 
payment of debts from maintaining such cross action, when the will makes 
them the residuary legatees, and directs that thc personalty and a particu- 
lar tract of land, which had been sold by the executl~r, be first used to 
pay debts. 

4. Reference § 1 3 -  
The appellant in a compulsory reference waives his right to trial by 

jury by failing to demand a jury trial separately undel. each of his excep- 
tions to the referee's findings of fact and by failing to tender an issue 
npon each exception. 

5. Appeal and  E r r o r  § 39d- 
Error in the admission or exclusion of evidence must be material ,rnd 

prejudicial in order to entitle appellant to a new trial 

8. Executors a n d  Administrators § 13c- 
An administrator or executor cannot purchase property a t  his own sale, 

even in good faith for a fair price, without the sanction or mtificntion 
of those interested. 

7. Fteference § 17- 
In  a compulsory reference, where appellant has  failed to preserve his 

right to jury trial upon his exceptions, the trial judge must pass upon 
each finding and review the evidence, and has the power to affirm, modify, 
set aside, make additional findings, and confirm, in whole or in part,  or 
disaffirm the referee's report. 

8. A p p e d  a n d  E r r o r  9 40- 
Where appellant in a compulsory reference fails to preserve his right 

to trial by jury upon his exceptions, the findings of f w t ,  set forth by the 
court in affirming the referee's report, are  conclusive on appeal when 
snpported by any sufficient competent evidence. 
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, ~ P P E I L  by R. 13. XcLa~rhorn .  eserutor, from Cmnmer, J., a t  May 
Term, 1937, of PITT. Affirmed. 

The plaintiff, a t  October Term, 1932, obtained a judgment against 
R. H. XcLawhorn, executor of the estate of I r a  J. Frizelle, for  the sum 
of $3,316.25 and interest from 28 April, 1931, and costs, which is un- 
paid. I t  is alleged in the complaint that  the personal property of the 
estate has been exhausted and that demand has been made and refused 
1,- the executor to sell certain real estate to ~nalre assets to pap the debts, 
x guardian otl litem be appointed to represent the interest of certain 
minors, children of I r a  J. Frizelle. That  the sale be made of a tract 
of land colitaining 151.74 acres, k n o \ ~ n  as the "Home Place." That  the 
wid  Frizelle died leaving a last will and testament i n  which said tract 
of land was devised in  trust to the defendant J. F. J. MeLamhorn, for 
the use and benefit of the three infant  defendants, as set out in I t em 2 
of the last will and testament of I r a  J. Frizelle. 

The  defendant R. H. McLamhorn, ~xecutor ,  admits the judgment 
wndered and alleges that  the personal estate has been exhausted. "That 
the defendant knows of no way to satisfy said judgment except by sale 
of real estate." Defendant J. F. J. McLawhorn, trustee, iiidividually 
and as guardian ad litem of the infant  defendants and heirs a t  law of 
Ira J. Frizelle, answers and says, "That as these defendants are  advised 
i ~ n d  believe, the said executor should have, out of the assets which have 
come into hi4 hands from the estate of his testator, a sufficient amount 
of cash to pay the claim of the plaintiff in full," etc. I n  further answer 
these defendants set up  a cross action and affirmative defense to "sur- 
charge and falsify" the esecutor'a account, setting forth same with par- 
ticularity. That  upon proper accounting there will be in the executor's 
hands approximately $6,569.07, considerably more than enough to sat- 
isfy the claim of plaintiff and prays:  "(1) That  no order of sale for 
said lands be entered unti l  the executor, in this proceeding, has come 
to a true accounting 11-ith the estate of his  testator and has accounted 
both for the assets which upon a proper administration of said estate 
ought now to be in his hands. ( 2 )  That  the executor be required to 
account in this action for the assets which have come into his hands and 
which ought now to come into his hands. (3)  That  the executor be re- 
q ~ ~ i r e d  to satisfy plaintiff's claim out of the personal assets as an  ac- 
counting will disclose the estate of his testator to be entitled to have. 
(4) For  such other and further relief as mag be necessary and proper 
and the nature of the same demands." 

The executor, R. H. McLamhorn, in his reply denies the material 
allegations of the cross action and that  the relief demanded by his co- 
defendants be denied and he go without day and recover his costs. 

The  clerk of the Superior Court made an  order transferring the 
cause to the civil issue docket for trial, reciting in  the order "In this 
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cause answer having been filed raising is5ues of fact which should be 
heard by a jury." 

At  March Term, 1934, Daniels, J., made an order appointing Jack 
Edwards, Esq., referee, "for findings of fact and conclusions of law 
thereon." C. S., 573. The following appears in the order:  "The refer- 
ence herein ordered is  a compulsory reference, and ~ l l  parties hereto 
except and demand a jury trial." 

I n  the hearing before the referee is the following: 
"After reading of the pleadings the defendant R. H. YcLawhorn, 

esecutor, entered a special appearance antl moved to dismiss the pur- 
ported cause of action of J. F. J. McLawhorn, trustee, and individually, 
and the children of J. F .  J. McLawhorn, first, for in that  the answer 
and woss action of said defendants does not state a c:tuse of action as 
against this defendant, executor; second, for that  thew is  a misjoinder 
of art ion;  third, for  that  the purported cross action is improperly 
brought or  set out i n  this proceeding; antl fourth, f o .  that  under the 
last will and testament of the late I r a  J. Frizelle the defendants, J. F. J. 
McL:twhorn and others named, are precluded or estopped from setting 
111) said cross action. Orerruled. Exception.'' 

The  referee made his report setting forth fully the findings of fact 
ant1 rollclu~ions of law thereon. ,111 th r  attorneys for the litigants were 
iresent  a t  the hearing. Nannie Frizelle, who although summoned, 
failed to answer. 

The plaintiff made certain exceptions to the report of the referee as  
to thee finding of facts and conclusions of la~v,  setting them out in detail, 
and set for th :  "Upon the foregoing exceptions and objections the plain- 
tiff tenders the following issues and demands a jury t r i d  thereon in the 
manner provided by  la^. Issues submitted as follows: 

"1. H a s  the personal estate of I r a  J .  Frizelle, del-eased, been ex- 
hausted by R. R. McLawhorn, executor, as alleged in  the complaint? 
Answer : 

"2. I f  not, does R. H. McLawhorn, executor, have in  hand suflicient 
personal estate of I r a  J. Frizelle to pny and satisfy the judgmcnt of 
plaintiff in the amount of $3,316.25, with interest thereon from 28 
April, 1931 ? ilnsmer : 

"3. I n  what amount, if any, is  the defendant R. H. hIcLawhorn, ex- 
ecutor, indebted to the estate of I r a  J. Frizelle by reason of the mis- 
management of and sale of personal property as alleged in the answer of 
J. F. J. McLawhorn and others? Llnswer: 

"4. Did W. H. Woolard, R. H. McLawhorn, and the Atlantic Chris- 
t ian College wrongfully conspire, collude, and agree that  the said R. H. 
McLawhorn should acquire the Tuten f a rm from the Atlantic Christian 
College upon payment to i t  of its legacy of $2,500, and thereby procure 
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the foreclosure sale by the said W. H. Woolard, trustee, at less than its 
actual value at  the time of sale as alleged in the answer of J. F. J. 
McLawhorn and others ? Answer : 

"5. I f  so, what was the reasonable market value of the Tuten farm 
on 2'1 April, 1931 ? Answer : 

"The plaintiff, Harry S. Gurganus, tenders and files the foregoing 
exceptions and issues arising thereon. This 30 March, 1927." 

The defendant R. H. McLawhorn, executor, made certain exceptions 
to the report of the referee as to the findings of fact and conclusions of 
law, setting them out in detail. The first as follows: "Exceptions of 
R. H. Ifclawhorn, executor, to the report of Jack Edwards, referee. 
I n  the above entitled action the defendant R. H. McLawhorn, executor, 
excepts to the report of Jack Edwards, Esq., referee, which has been 
filed in this cause, and herewith files the following specific exceptions 
thereto: (1) To Finding of Fact KO. 7 on page 2 of the report, as 
follows: 'The personal property belonging to said estate was sold at 
public auction on 9 Ilay, 1931, by said executor and purchased by said 
executor, R. H. McLawhorn, through his brother, Dennis McLawhorn, 
the same being delivered by Dennis McLawhorn to said executor and 
kept by him on the premises of lands known as the Tuten farm, which 
farm thereafter came into possession of said executor. Said personal 
property sale was held on the premises of said Tuten farm. After the 
purchase of the said personal property by the executor same has there- 
after been in his possession on said Tuten farm.' For that there is no 
evidence in the record to support such finding-in fact, it is contrary 
to all evidence offered. The evidence of D. T.  or Dennis McLawhorn, 
sppearing on pages 60-64 of the report, is contrary to said finding, as 
well as the evidence of R. H. RfcLawhorn, executor, appearing on page 
53." The other exceptions to the findings of fact are of a similar 
nature. 

The defendant R. H. McLawhorn further set forth: "Should the 
court deny or overrule the motions to dismiss made by this answering 
defendant, executor, and thus reverse the referee, said executor reserves 
all rights thereunder and all rights under the exceptions to both findings 
of fact and conclusions of law, and tenders the following issues, de- 
manding a jury trial thereon, as required by law: 

(1) Has  the personal estate of I r a  J .  Frizelle, deceased, been ex- 
hausted by R. H. McLawhorn, executor, as alleged in the petition? 
dnswer : 

( 2 )  Did the personal property bring a fair and reasonable price at 
the sale held by R. H. McLamhorn, executor ? Answer : 

( 3 )  Was the sale of the Tuten farm by W. H .  Woolard, trustee, 
valid ? Answer : 
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Motion to overrule exceptioils of R. H. Melawhorn.  executor, to  
~ r p o r t  of referee to  confirm the report, arid exceptions to issues ten- 
dered by the plaintiff and issues tendered in lieu thereof. The defend- 
ant  J. F. J.  McLawhorn, trustee, and others, . . reserving their 
right to a tr ial  by jury upon the report of Honorable Jack Edwards, 
referee, and upon the cxceptionr to said report filed 11y R .  H. McLaw- 
horn, executor, move the court to overrule the exceptions of the plaintiff 
and to confirm said report ;  and fur ther  move the c o u ~ t ,  reserving their 
righls to a tr ial  by jury as aforesaid upon the overruling of the excep- 
tioni of the said R. IT. XcI,awhorn, executor, to denv a tr ial  by jury 
to R. H. McLamhorn, executor, for that  R. H. McLawhorn has failed 
to preserve his right to a t r ia l  by jury;  for tha t  lie has failed to tender 
iswes upon his exceptions in  accordance with the practice and pro- 
cedure in case of compulsory reference; for  that  R. H. McLawhorn has 
failel4 to assert his right to a tr ial  by jury definitely and specifically 
in each exception to the referee's report, and his demand for a jury 
comes too late a t  the end of his exceptions, and for that  tlie respectire 
issues should h a ~ e  appeared under the respective exl;eptions, and for 
that  said issues are not pertinent to the facts found by the referee and 
raised by the pleadings. 

The  moving defendants, still reserving their right to a trial by jury 
in the event tlie court sliall refuse to o v e i d e  the exteptioiis of R. TI. 
XcLan horn, executor, and sliall hold that  R. H. McL,~whorii,  executor, 
is entitled to tr ial  by jury u p o ~ l  said report, and reserving their excep- 
tions to such holding, if a n - ,  the defendants now exc8ept to the issues 
tendwed by R. IT. XcLanhorn ,  executor, as set forth in his exceptions 
to t l ~ e  report of the referee. and in lieu thereof t'entler the following 
issues upoil said exceptions : 

1. Up011 t l l ~  first exception to F ind i~ ig  of Fact  KO. T the moving de- 
feudants teilder this issue: (1) Wha t  was the  reasonable market value 
of the personal property of tlie late I r a  J .  Frizelle a1 the time of the 
sale thereof had by R. H. XcLawhorn, exwutor?  i lnd upon said issue 
the rnoving tl(1fendants demand a tr ial  by jury. 

2. Upon the second exception to Finding of Fact  KO. 9 (the issue 
raised by thiq exception is covered by the isrue under the first exception, 
but the same is repeated) the moving defendants tender the following: 
"Issue : ( 2 )  T h a t  was thc reasonable market value of the personal prop- 
erty of the late I r a  J. Frizelle a t  the time of the sale thereof had by 
R. H. McLawhorn, executor? And upon said issue the moving defend- 
nllt. deinantl a tr ial  bv jury," and set forth other exceptions to the 
findings of fact by the referee, in tlie same manner, and demanded a 
trial by jury on each rxception. 
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"The moving defendants further move the court, reserving their 
rights to trial by jury if said motion shall be denied, that  the issues 
tendered by the executor be stricken out, for that  said issues are too 
general and are not pertinent to the facts found by the referee and the 
issues raised by the pleadings. And for the further reason that the 
executor as aforesaid has failed to specifically set forth his respective 
i s s ~ e s ~ u n d e r  his respective exceptions. This 29 April, 1937." 

"Motion to o~yerrule plaintiff's exceptions to report of referee to coll- 
firm the report and exceptions to issues tendered by the plaintiff and 
issues tendered in lieu thereof: The defendant J. F. J. McLawhorn, 
trustee, and others, . . . reserving their right to a trial by jury 
updn the report of Honorable Jack Edwards, referee, and upon the 
exceptions to said report filed by the plaintiff, move the court to over- 
rule the exceptions of the plaintiff and to confirm said report; and 
further move the court, reserving their rights to a trial by jury as afore- 
said, upon the overruling of the exceptions of the plaintiff, to deny a 
trial by jury to the plaintiff, for that the plaintiff has failed to pre- 
serve his right to a trial by jury;  for that  he has failed to tender issues 
upon his exceptions in accordance with the practice and procedure in 
case of compulsory reference; for that  the plaintiff has failed to assert 
his right to a tr ial  by jury, definitely and specifically in each exception 
to the referee's report, and his demand for a jury comes too late at  the 
end of his exceutions. and for that  the respective issues should have 
appeared under the specific exceptions, and for that  said issues are not 
pertinent to the facts found by the referee and raised by the pleadings. 

"The moving defendants, still reserving their right to trial by jury, 
in the event the court shall refuse to overrule the exceptions of the 
plaintiff and shall hold that  the plaintiff is entitled to trial by jury 
upon said report, and reserving their exceptions to such holding, if any, 
the defendants now except to the issues tendered by the plaintiff, as set 
forth in his exceptions to the report of the referee, and in lieu thereof 
tender the following issues upon said exceptions: (1) Upon the first 
exception (to the ninth finding of fact) the moving defendants tender 
this issue: 'What was the reasonable market value of the personal 
property of the late I r a  J. Frizelle at  the time of the sale thereof by 
R. H. McLawhorn, executor?' And upon said issue the moving de- 
fendants demand a trial by jury," and set forth other exceptions to the 
findings of fact by the referee in the same manner, and demanded a 
trial by jury on each exception. 

The court below rendered judgment as follows: "This cause coming 
on to be heard before his Honor, E. H. Cranmer, judge presiding, a t  
the May Term, 1937, of P i t t  Superior Court, and being heard upon the 
report of Jack Edwards, Esq., referee, and the sereral exceptions filed 
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thereto by the plaintiff and the defendant R. H. McLawhorn, executor, 
:ind upon the motion of J. F. J.  RIcLawhorn. trustee for the minor 
defendants, and individually, to  overrule the exception:; of the plaintiff 
and the defendant executor, and to deny a trial by j u r : ~  to the plaintiff 
and said executor and to confirm the report of the referse, and the court 
being of the opinion that  the plaintiff and the defendant R. H. McLaw- 
horn, executor, have m a i n d  their r ight  to  a jury trial, for that  the 
plaintiff and the executor have failed to tender issue<; upon their re- 
spective exceptions in  accordance with the practice and procedure in 
rases of coinpulsory reference by failing to assert their right to a tr ial  
by jury definitely and specifically under each exceptior to the referee's 
report, and for that  the issues tendered are not pertinent to  the inquiry. 
the court thereupon proceeded to hear the report of the referee upon 
the rxceptions of the plaintiff and th'e executor appearing in the record, 
and the court no~v, upon consideration of the referee's report, the evi- 
dence taken before him, the exceptions filed by the respective parties. 
and the oral arguments made by counsel, and without needlessly re- 
peating all of the findings of fact of the referee by ~ e f e r r i n g  to and 
reaffirmiug such findings as appear to  be pertinent to the inquiry, and 
overruling such findings and conclusions as appear to the court proper 
to be overruled, and particularly overruling the demuiarer and special 
appearance entered by the defendant executor, for that the court finds 
as a fact that  the executor duly filed an  answer to the xoss action and 
affirmative defense, the court now finds the facts and rwder s  judgment 
thereon as follows," etc. 

The  findings of fact and conclusions of law are set m t  fully in  the 
judgment, and the judgment concludes: "Upon the fo-egoing findings 
of fact and conclusions of law it is  ordered, adjudged, and decreed as 
follows, to wit :  (1 )  That  the plaintiff be and he is entitled to h a ~ e  paid 
to him out of the assets of the estate of I r a  J. Frizelle the sum of 
$3,316.25, with interest from 28 April, 1931, and the c ~ t s  incurred in  
his action against the executor, i n  which said amount was recovered. 
( 2 )  That  the plaintiff and the defendant J. F. J. McLawhorn, trustee, 
have and recorer of the exccutor the sum of $1,131.69, with interest 
thereon from 9 May, 1931, which amount when paid d1all be applied 
to the satisfaction of the indebtedness due and owing the plaintiff. 
(3)  Tha t  the plaintiff and the said J. I?. J. McLawhorn, trustee, have 
and recover of the defendant executor the sum of $1,286.43, being the 
amount of commissions disallowed the executor, which amount when 
paid shall be applied to the payment of plaintiff's judgment, and the 
said executor is ordered and directed to forthwith pay said sum of 
$1,131.69, with interest from 9 May, 1931, and the sum of $1,286.43 
into the office of the clerk of the Superior Court of P i t t  County, to be 
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applied to the payment of plaintiff's judgment. (4)  That  R.  H. Mc- 
Lamhorn, executor, holds title to the Tuten f a rm as  trustee for the use 
and benefit of the estate of the late I r a  J. Frizelle, to be administered 
in  accordance mith the provisions of the last will and testament with 
respect to said Tuten farm, and the plaintiff is entitled to have said 
Tuten f a rm sold in  this action for the purpose of satisfying his said 
judgment, and for the purpose of effecting this decree Albion Dunn 
is hereby appointed a commissioner of this court and is hereby author- 
ized, empowered, and directed to sell said land a t  public auction to the 
highest bidder, for cash, after first advertising said land as provided by 
law in such cases, and with the proceeds arising from said sale the said 
trustee shall first pay all costs incident to said sale, then to the said 
executor the sum of $9,000, and any balance then remaining in  the 
hands of the con~miss ione~ shall be applied, first, to the payment of any 
balance due on plaintiff's judgment, and the remaining amount in his 
hands shall then be applied and paid in accordance with the further 
orders of this court. (5)  That  in the erent, after applying the amounts 
hereinbefore directed to be applied to the satisfaction of plaintiff's 
judgment, there shall still be a balance due and owing on plaintiff's 
judgment, then i t  is ordered and directed that  the lands devised to J .  F. 
J. &Lawhorn, trustee, shall be sold for the satisfaction of said judg- 
ment, and for the purpose of effecting this decree Albion Dunn be and 
he is hereby appointed a commissioner of this court, and said commis- 
sioner is hereby authorized, empowered, and directed to offer said lands 
for sale to the highest bidder, for cash, a t  public auction a t  the court- 
house door in  the town of Greenville, after first advertising the same as 
provided by law, and mith the proceeds arising therefrom the commis- 
sioner shall first pay all costs incident to said sale, then the balance 
which may be due and owing on plaintiff's judgment, and any balance 
then in his hands shall be paid to J. F. J. XcLawhorn, trustee, for  the 
use and benefit of the minor defendants. ( 6 )  It is  further ordered and 
adjudged that  the defendant R. H. McLawhorn, executor, pay the costs 
of this proceeding, to be taxed by the clerk. S n d  this matter is retained 
for the report of the commissioner and for further orders on such re- 
ports and for no other purpose. 

E. H. CRANAIER, 
J u d g e  Presiding." 

The following stipulation, duly signed, is in the record: " In  the 
above entitled cause pending in the Superior Court of P i t t  County in  
which Jack Edwards, attorney, was appointed referee and filed his 
report on 18 March, 1937, i t  is  understood and agreed by the plaintiff 
and the defendants that either or all of the parties to said action may 
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have unti l  1 May, 1937, within which time to prepal.e and file excep- 
tions to said reports. This stipulation or agrceinent is entered into 
without prejudice to any and all rights of parties to the action, and all 
parties especially reserve the right to a jury tr ial  to be had a t  N a y  
Term. This  24 March, 1937." 

"The defendant R. R. RlcLawhorn, executor, escepts to the court's 
ruling that  the executor has failed to tender issues u ron  the respective 
exceptions in  accordance with the practiw and p rocdure  in cases of 
compulsory reference, and for that  the issues tendered arc not pertinent 
to the inquiry, and holding tha t  by reason thereof <aid  executor has 
waived his right to a jury trial. The  defendant R. H. XcLamhorn, 
executor, further excepts to tlie findings of fact hy the court. The  de- 
fendant R.  H. RIcLawhorn, executor, further excepts to the court's con- 
clusions of lam. The defendant R.  H. XcI,awhorn, executor, further ex- 
cepts to the court's sustaining and confirming the report of Jack  Edwards, 
referee. Thc  defendant R. H. RIcLa~vhorn, executor, again excepts to 
the confirmation of the referee's findings of fact and conclusions of la11 
and the overruling of exceptions thereto, duly filed b y  R .  H. McLaw- 
horn, executor. (The exceptions to each of the findings of fact and 
conclusions of law and the overruling of said exceptions by the court 
were duly taken and noted after each exception and the ruling thereon.) 
The defendant R. H. McLawhorn, executor, further esc3epts to the judg- 
ment signed by his Honor, 3:. H. Cranmer, judge presiding, and appeal- 
to the Supreme Court." 

The  evidence is  set forth in full  i n  the record. Kumerous other ex- 
ceptions and assignments of error are made by R .  H. NcLawhorn. 
executor. The  material oneq and other necessarv facts will he con- 
sidercld in  the opinion. 

Lewis G. Cooper for plaintiff (At~liczis ('urice). 
7iarding d Lee and ,I. R. .Tames for R. H .  Xclatchorn,  execufor. 
Albion Dunn for .J. F.  J .  McLamhorn, trustee fop Harriet Zelofa 

Jf cLawh or??, Frederick Gray ill clawhorn,  and I ra  Jerome McLawhorn, 
heirs a f  7azc of I ra  J .  Frizelle, and individually. 

C ~ a ~ s s o x ,  J. The material questions iln-olved on this appeal are set 
forth by R. H. NcLawhorn, executor, as follows: 

First .  "Was the court i n  error i n  overruling defendant executor's 
 notion to disnliss, for  tha t :  (a) The cross action does not state a cause 
of action; ( b )  there was a misjoinder of action; (c)  the purported cross 
action was improperly brought; ( d )  under the will, the defendants rep- 
resented in tlie cross action are estopped from sett irg u p  said cross 
action 1" 
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We think all these questions must be answered against the conten- 
tions of the executor, R. H. McLawhorn. The executor, R. H. XcLaw- 
horn, J. F. J. XcLamhorn, trustee and individually, and the heirs a t  
law of I r a  J. Frizelle and the widow, were all made parties defendant 
to the action brought by plaintiff to have his judgment paid out of the 
assets of the estate of I r a  J. Frizelle. 

X. C. Code, 1035 (Michie), see. 135, is as follows: "111 addition to 
the remedy by special proceeding, actions against executors, administra- 
tors, collectors, and guardians may be brought originally to the Supe- 
rior Court a t  term t ime; and in  all such cases i t  is competent for the 
court in which said actions are pending to order an  account to be taken 
by such persons as said court may designate, and to adjudge the appli- 
cation or distribution of the fund ascertained, or to grant other relief, 
as the nature of the case may require." 

Section 136 : "If it appears a t  any time during or upon, or after the 
taking of the account of a personal representative that  his personal 
assets are insufficient to pay the debts of the deceased in full, and that  
he died seized of real property, i t  is the duty of the judge or clerk, a t  
the instance of any party, to issue a summons in  the name of the per- 
sonal representative or of the creditors generally to the heirs, devisees 
and others in possession of the lands of the deceased to appear and show 
cause why said lands should not be sold for assets. Upon the return 
of the summons the proceeding shall be as is directed in other like 
cases." 

I n  a civil action to settle estates and subject real estate to the pay- 
ment of debts, concurrent original jurisdiction with the clerk of the 
Superior Court is conferred on the Superior Court. I n  Fisher v. Trust 
Co., 138 K. C., 90 (98),  i t  is said:  "The jurisdiction of courts of equity 
to entertain administration suits a t  the instance of creditors, devisees, 
or legatees has been uniformly recognized and frequently exercised. 
Such suits are less frequent since the distinction between legal and 
equitable assets has been abolished and full powers in the settlement of 
estates conferred upon courts of probate. Whatever doubt map have 
existed in respect to the jurisdiction after the establishment of our 
present judicial system was removed by the Act of 1876, ch. 241, Code, 
sec. 1511 (C. S., 135) ; Hayulood v. Ilaywood, 79 N. C., 42; Pegram v. 
.irmstrong, 82  N. C., 327." 

I n  S. 2.. XcCnnless, 193 N .  C., 200 (205))  it is stated: "In the present 
action the administrators and sureties on their bond, and administra- 
tors personally, heirs a t  law and distributees and widow of N. B. Mc- 
Canless, are all made parties defendant. Plaintiff has obtained a judg- 
ment of $4,000 and interest against the administrator and i t  is unpaid. 
-1s to surety, see C. S., 358. The action is i n  the nature of a bill to 
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surcllarge and falsify the account. I t  mas well settled under the old 
practice that  an  action of this kind could be brought in the court of 
equity. C. S., 135 (ch. 241, see. 6, Laws 1576-7), supra, is in confirma- 
tion. We think the Superior Court has jurisdiction of the defendants 
and the subiect of the action." 

Plaintiff, who had a judgment against the executor. alleged in  the  
('omplaint that  the personal property of tlle estate has been exhausted 
and dcmand has been made and refl~sed hp the executor to sell a certain 
tract of land to make assets to i)av the debts. The eswutor admits t h r  . 
judgment rendered and that  the personal estate has been exhausted, 
and say5 "That defendant knows of no \say to satisfy said judgment 
except by sale of real estate." J .  I?. J. McLawhorn, trustee, individu- 
ally aud as guardian trd l i t e m  of the infant defendant$;, heirs at law of 
I r a  J. Frizelle, in ansrscr says there are sufficient personal assets to pay 
plaintiff's claim, ant1 sets u p  a cross action and affirmative defense to 
"surcharge and falsify" the executor's account. .It -his stage of the 
pleading the executor did not make the contention h~ now does. H e  
makes reply and denied the material allegation of the cross action, and 
prays that  he go 11-ithout day and recover his costs. This raised issues 
of fact, and the clerk made an  order transferring the cause to the Supe- 
rior Court  for  t r ia l  hefore a jury. 

Sertion 311: "Thr dcfendnnt m a r  demur to tlie romnlaint when it 
appears upon the face thereof, eiiher t ha t :  . . . i 6 )  The con,- 
plaint does not statc facats sufficient to constitute a cause of action." 

Wr think the cross action states a cause of actiou and there was no 
misjoindcr of action. -111 objections except those on the ground tliat 
the court has no jurisdiction of the person of the defendant or the 
subject mxttcr of the action, and that  the complaiut does not state facts 
sufficient to col~stitute a cause of action, are waived unless they are  
taken by demurrer or answer. B n t  the exceptions referred to may br 
taken advantage of by demurrer even in the appellate c=ourt. Glements 
I ) .  Rogers, 91 3. C., 63, 64. See sec. 518 and the note thereto. 8. v .  
JlcCctnlesa, supra, 1). 206. 

The  personal property of the citatc of I r a  J. Frizelle must be ex- 
hausted before resort to  the real estate hcbld by J. F. J ,  McLawhorn, 
trustee, may be had. The will provides, under I tem 3, that  the "Tutrn 
Place" and prrsonal property thereon and hi3 life insurance bo used to 
pay his debts referred to in I t em 1. where he providrs that  his "just 
debts" be paid by the esecutor, except those secured by real estate deed 
of trust and mortgage. This controversy relates primarily to the "Tuten 
Place" and the personal property thereon. Then again, the residuary 
clause in the will leares all assets not disposed of to "my next of kin." 
I f  his  ~ e r s o n a l  property and real estate were not exhausted, J. F. J. 
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XcLawhorn, trustee, and the heirs a t  law had the right to see that  this 
was done and to "surcharge and falsify" the executor's account. They 
were all parties to the action and they are not estopped to do this under 
the will of I r a  J. Frizelle and the cross action was proper. Lee v. 
Beaman, 101 N. C., 295; Smi th  v. Brown, 101 N. C., 347; Pisher c.. 
Trust  Co., 138 N.  C., 90 ;  Thigpen v. Trust  Co., 203 N.  C., 291; Barh- 
ley a. Realty Co., 211 K. C., 540. While the lands may be sold where 
the personal estate is insufficient, the rule is that  the personalty must 
be first applied before resorting to the realty;  and this, even though 
the debts are secured by mortgage on realty. C. S., 74;  Wadford v.  
Davis, 192 N. C., 484; Creech v. TVilder, ante, 162 (165). I r a  J. 
Frizelle's last will and testament, under the facts i n  this case, does not 
change the above rule. 

Second. "Was the court in error in denying defendant executor's 
right to  a tr ial  by jury ?" We think not. I n  the judgmeiit of the court 
below, i n  part, is the following: "The court being of the opinion that  
the plaintiff and the defendant R. H. hIcLawhorn, executor, hare  waived 
their right to a jury trial, for that  the plaintiff and the executor have 
failed to tender issues upon their respectire exceptions in accordance 
with the practice and procedure in  cases of compulsory reference by 
failing to assert their right to a trial by jury definitely and specifically 
under each exception to the referee's report, and for that  the issues 
tendered are not pertinent to the inquiry, the court thereupon pro- 
ceeded to hear the report of the referee up011 the exceptions of the 
plaintiff and the executor appearing in the record." 

I11 Driller Co. 7). Tl'orth, 117 S. C., 315 (581), i t  is said:  "We think 
that  the court erred in holding that  the defendants were entitled to a 
jury trial upon any exception which did not embody a definite and 
specific demand for a trial by jury upon that  particular exception. I t  
was error also to hold if such specific demand had been made that the 
right extended further than the issues 'raised by the pleadings.' " 8. c., 
11s 3'. C. .  746. 

I n  Cotton l l i l l s  u. Muslin, 200 N .  C., 388 (329), i t  is held: "A party 
who would preserve his right to a jury trial i n  a compulsory reference 
must object to the order of reference a t  the time it is made, and on the 
coming in of the report of the referee, if i t  be adverse, he should sea- 
sonably file exceptions to particular findings of fact  made by the referee, 
tender appropriate issues based on the facts pointed out in the excep- 
tions and raised by the pleadings, and demand a jury tr ial  on each of 
the issues thus tendered. Wilson v. Peatherstone, 120 S. C., 446, 27 

is  was S.  E., 124;  Pelverfon v. Coley, 101 S. C., 248, 7 S. E., 672. T h '  
not done in the instant case. Although a party may duly enter his 
objection to the order of reference, he may yet waive his  right to a jury 
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trial by failing to assert such right definitely and specifically in each 
exception to the referee's report and by his failing to tender the proper 
issues. ,411ey 11. Rogers, IS0 N .  C., 538." Texas Co. 1 . .  Phillips, 206 
N .  C., 355 (355) ; O g d e n  c. Land Co., 14Ci Pu'. C., 443 (446) ; R o b i ~ w ~ r  
v. Johnson, 174 N. C., 232: Boolcer 11. Highlands, 198 S. C., 282; RtrnL 
I ? .  F~.shcr, 206 N.  C., 412. 

I n  I\T. C. Prac.  & Proc. in Civil Cases (I1IcIntosh), see. 365, a t  11. 
367, i t  is said:  "A party claiming a jury trial in a compulsory refer- 
ence must protect his right in the following manner :  (1) H e  must 
object to  the order of reference a t  the time it is made, and lie may 
designate the particular issues of fact to 11e tried, but i t  is held that  a 
genci.al objection and exception in the form, 'defendant's counsel except 
to the above order of reference,' is sufficient to preserve the right. ( 2 )  
When the report of the referee is filed lie should file exceptions to par- 
ticular findings of fact in apt  time, tender appropriate issues based upon 
such facts, and demaiicl a jury tr ial  on each issue; filing exceptions 
without tendering specific issues or desiguating the specific points upon 
which he demaads a jury tr ial  is not sufficient," citing many authori- 
ties. 

T h e  plaintiff, in his  brief as Amicus  C ' u r i ~ ,  says: "In general the 
profession does not appear to have strictly follo\ved these decisions. 
. . . And it so happens that  the plaintiff i n  this pal-ticular case filed 
cxcep t io i~  and followed the usual custom. Not being advertent a t  the 
time to the particularity required by the decisions a1 ore cited, plain- 
tiff's exceptions, hon-elver, were filed solely for the purpose of s tar ing  
in court until the defendants shall have litigated silo clctermined the 
controversy between them now before this Court.'' The  brief cites 
authorities sustaining the ruling of the court belov-. The  plaintiff, 
Amicus Curitr, eoiirludes his brief as follo~vs : "I t  is  respectfully sub- 
mitted to the Court that npo11 a reading of the eritlence before the 
referee the same strongly supports the findings of the court below, and 
upon rereading hecomcq stronger and stronger, and no doubt had the 
wine bren submitted to a jury identical finding? would have resulted. 
The plaintiff is only iilterrsted ill the collection of his debt, and a new 
tr ial  or 1.cvcrsa1 in this cause will further delay plaiiitiff in realizing 
upon his indebtedness, and since the defendant executor hay had his 
day i n  court, the plaintiff now respectfully submits to the court that  no 
reversible error has been coinmitted belon. and that  the judgment 
entered below should be affirmed." 

The  executor failed to follow the procedure set forth in the decisions 
of this Court. J. F. J. NcLamhorn, trustee, indiridual 'y and as guard- 
ian at2 litem of the heirs a t  law of I r a  J. Frizelle, did ~o in accordance 
with the opinions and n i t h  unusual particularity, as will he seen by 
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the record. Cont rac t ing  Co.  v. P o w e r  Co. ,  195 ST. C., 649; Anderson  
v. M c R a e ,  211 N. C., 197. I t  seenis that  the learned judge in the court 
below follo~r-ed carefully the decisions of this Court on tliis aspect. 

Third. Further,  the esecutor's questions involved: "(3) Was the 
court in error i n  escluding testimony and allowing other testimony over 
the objection of the defendant esecutor? (-1) Was tlie court in error ~ I I  

overruling exceptions of defendant esecutor in the report of the referee I 
( 5 )  TTas the court in error i n  sustaining the report of the referee? 
(6 )  TTas the court in error in denying defendant executor's niotioil to 
dismiss? ( 7 )  Was the court in error in its findings of fact and conclu- 
sions of lam-? (8) Was the court i n  error in signing the judgment 
appealed from?' '  We cannot hold with the esecutor. I f  there vns  any 
error in allowing or escluding testimony it was immaterial and not 
prejudicial. Tlic law in reference to the conduct of nil executor ill 
dealing n i t h  estate of his testator is ~ w l l  settled i11 this jurisdiction. 

I11 il'a!/lor c. T a y l o r ,  10'3 N. C., 69 (73) ,  citing autliorities, it  ib 
x r i t t en :  "An adniinistrator cannot purchase property a t  his o~vn  sale. 
even in good faith, fairly, and for a fa i r  price; certainly lie caimot ill 
any case ~vitliout the sanction or ratification ill some sufficient w ly  
manifested by those interested. This rule is well settled and founded ill 
reason, justice and sound policy." The dealings where trust ~elat iol i-  
ship esists is fully gone into in I I i n f o n  v. TT7cst, 207 S. C., 708; I I a / - -  
relson c. C o x ,  207 S. C., 651. 

The court be lo~r  did not perfuiictorilp affirm the referee's finding, 
of fact and conclusions of law, but passed on each in detail and carried 
out to the letter n h a t  is required in the deci~ions of tliis Court. 

111 T ~ u s t  Co .  c. L e ~ l f z ,  196 3. C., 395 ( a t  p. 406)) it is said:  "111 view 
of the position taken by some of the parties that the judge mas nithout 
authority to change the report of the referee-the reference being by 
consent-it is sufficient to say that, in a conqent reference as well as ill 
a compulsory one, upon esceptioiis duly filed, the judge of tlie Superior 
Court, in the exercise of his  supervisor^- poner and wider the statute, 
ma? affirm, modify, set aside, make additional finding? and confirm, iir 
nhole or in part, or disaffirm tlie report of a referee. C o n f r a c f i n g  C'o. 
v. P o w e r  Co., 195 N. C., 649; Mills v. R e a l f y  Co. ,  196 N .  C., 2.23." 
A b b i t f  L*. G r e g o r y ,  201 S. C., 377 (596) ; l'oliXo@ c. Serv i ce  Co.,  205 
N. C., 631 (634). 

The  competent evidence was sufficient for tlie court below to find the 
facts as set forth in the record and affirni tllc referee's report. This is 
binding on this Court if there was sufficient competent evidence to sup- 
port them. D e n f  c. X i c a  Co. ,  nn t c ,  241 (242). We think there 
TI as. r e  see no error in the conclusions of Inn.. The parties men- 
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tioned by the  executor we d o  not th ink  necessary part ies  f o r  t h e  determi- 

nat ion of this  controversy. Higgins  v. IJiggins, ante, 219. The st ipu-  

la t ion was "without prejudice" and  waived n o  right.  
F r o m  a careful  re r iew of the  whole record we call find i n  law n o  

prejudicial  o r  r e ~ e r s i b l e  error .  T h e  judgment of t h e  vourt below is 
Affirmed. 

(Filed 24 November, 1937.) 

1. Trial § Z 2 b  
Upon a motion to nonsuit, all the evidence tending to support the cause 

of action alleged is to be considered in the light most favorable to the 
pleader, and he is entitled to  erery reasonable intendment thereon and 
erery reasonable inference therefrom. C. S., 567. 

2. Negligence § 11- 

Contributory negligence is negligence on the part of plaintiff concurring 
and cooperating with defendant's negligence to produce the injury, and 
negligence and contributory negligence do not essentially differ. 

3. Negligence 17- 
The burden of proving negligence is on plaintiff, n-hile the burden of 

proving contributory negligence is on defendant. 

4. Negligence S 19b-Right to nonsuit for contributory negligence. 
Defendant is entitled to a nonsuit on the ground of contributory negli- 

gence where plaintiff's o ~ v n  evidence establishes contril~utory negligence, 
but contributory negligence must be a prosimate cause of the injury to 
bar recovery, and where more than one inference can be drawn from the 
evidence a s  to whether plaintiff mas  guilt^ of contributory negligence, or 
whether such contributory negligence was a proximate cause of the injury, 
the issue is for the jury. 

3. Automobiles §§ 8, 1Sa- 
The riolation of :t safety ordinance is ncgligenetx per se, but is not 

actionable negligcncc nnless a proximate cause of the injury, and the 
question of proximate cause is ordinnrily for the jury. 

6. Autoniobiles l2e-Right of way at through street intmersection. 
While the failure to stop before attempting to cross a through street 

intersection in violation of n municipal ortlinance is 11r:ligence per sc, a 
vehicle traveling along the throng11 stwet  does not have the right of way 
a t  the intersection if a vehicle from the cross street IS already in the 
intersection before the vehicle traveling along the thro~lgll street is  near 
enough the intersection to con<titnte a n  immediate hnzlrtl X. C. ('ode, 
2617 ( a ) ,  Ordinance of the City of hsheville. 
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Ahtomobiles 88 12e, 18c--Contributory negligence i n  failing t o  stop be- 
fore entering through street  intersection held fo r  jury under  evidence. 

In  this action to recover for injuries received in an automobile collision, 
defendant filed a cross action alleging negligence on the part of plaintiff, 
and plaintiff filed a reply alleging contributory negligence of defendant 
a s  a bar to recovery on the cross action. The evidence favorable to 
defendant on the issue of her contributory negligence tended to show that  
a s  she approached a through street intersection she pnt her car into low 
gear, but did not stop as  required by ordinance, that  because of obstruc- 
tions she had to enter the intersection before she could see vehicles ap- 
proaching along the through street from her left, that  when she entered 
the intersection she saw plaintiff's car approaching from her left, that  
she thought she had ample time to get across the intersection, and started 
on across, and put her car into second gear, that  she then saw plaintiff's 
car almost upon her, and turned her car to the right, bnt was unable to 
avoid hitting plaintiff's car on its rear right, and that  plaintiff's car was 
200 feet away from the intersection a t  the time she entered it ,  but was 
being driven a t  a n  excessive, dangerous, and unlawful speed. Held: 
Whether defendant's contributory negligence in failing to stop before 
entering the through street intersection was a proximate cause of the 
collision, is for the jury under the evidence, and plaintiff's motion to non- 
suit the cross action was properly denied. 

Automobiles § ISh-Instruction in regard to  negligence and proximate 
cause i n  entering through street  intersection held without error. 

The instruction in this case upon the question of negligcnce in failing to 
stop before entering a through street intersection, as  required by munici- 
pal ordinance, and the rule of the prudent man and the speed limit in 
entering an obstructed intersection, and proximate cause, is held without 
error when construed as  a whole, and appellant's objections thereto on 
the ground that  i t  did not sufficiently i n s t r ~ ~ c t  the jury that the fxilnre 
to stop before entering the through street intersection was negligence 
per se, and for the failure of the court to gire special instructions re- 
quested upon the question, are  untenable. 

Evidence 8 30-  
Where a witness properly identifies photographs as  being of the scene 

of the accident in suit, the admission of the photographs in evidence for 
the purpose of explaining the witness' testimony is not error. 

Where the testimony is  conflicting a s  to whether certain photographs of 
the scene of the accident in suit were taken after the place had been 
substantially changed, the admission of the photographs in evidence rests 
in the sound discretion of the trial court, and the court's order excl~tding 
them from evidence will not be held for error. 

APPEAL hy plaintiff f rom S'inX., .T., a t  M a  I 'crm, 1937, of B r , s c m r ~ x  
-\ffirined. 

T h i s  is  a n  action for  actionable negligence, alleging damage, com- 

menced by the  plaintiff, Charles Penrson, against  the  defendant, Oli- 
~ e t t e  Luther ,  f o r  the  recovery of damages to the  person and property 
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of the plaintiff Pearson, because of tlie alleged negligent acts of the 
defendant Luther growing out of an automobile collision that  occurrcd 
between the autornobil~ driven by the plaintiff I'earson and tliat rlrireil 
by the defendant Luther i n  the city of Aslieville, a t  tlie intersection of 
Hilliard and Church streets. The  defendant L l~ the r  flled answer deny- 
ing plaintiff's allegations and set up  a comiterclaini for illjuries nliich 
she alleged slic sustained by reason of tlie alleged negligc,nt acts of plain- 
tiff I'earson a t  the time of t l ~ e  aforesaid automobile eollisioli. 111 reply 
to the counterclaim of the defendant, the I)laintiff pleaded the contri1)n- 
tory negligence of the defendant in bar of her recowry against him. The 
case was liearrl before liis Honor, ICitcliin, J., presiding orer the general 
county court, and a jury, and up011 a verdict in favor of tlie defendant. 
as against the plaintiff, i n  the sun1 of $3,000, a judgment in wid  amount 
nnq mtcretl a ~ ~ d  tlie plaintiff appealed to the Superior Court of Bun- 
?ombe County for errors assigned. The  case then duly came 011 for 
Ilearing oil plaintiff's appeal before liis Honor, H. IIoyle Sink, .Judge 
of the Superior Court of Euncombe Coui~ty,  a t  t l ~ c  l l n y  Term, 1937. 
Judge Sink rulctl ou each one of plaintiff's csceptions and assignments 
of error, refuqing to sustain said exceptions and a s s ignmei~ t~  of error, 
and :~firmcd the judgment of the general county court. The plaintiff 
excepted to the signing of the judgment by Sink, J., am1 to each ruling 
of the court esceptcd and nss ig~~ed errors, ili~d apl)ealecl to tlie Supreme 
( 'o11r1. 

The collision. ~ l i i c l ~  is tlie su1)jec.t of this c o n t r o ~ e r ~ y ,  took placc 
?bout G o'clock 11. In. on 2 1  May, 1936, a t  the intersection of Church 
and I-Iilliard s t r c e t ~  ill the city of A\slieville, N. C. The plaintiff and 
defendant lverc both drir ing automobiles and both at the nheel. As 
one n70uld approach IIilliard Street from Church Street, citller north 
01. south, tliere was lilmg a sign ahout IF inches broad, some 1 2  feet 
Iligli, at thc intprscction; the word "Stop" n a s  printed or1 eacli qide of 
thc sign-on the north and south side of tlic~ sign. Tlrller one approacllcd 
Churl-11 Strcct from Hilliard Street. from either side, oil tlie s ~ g n  was 
"Slon-." The word "Stop" was written in whitc on Church Street on 
either side j u ~ t  before olie entered Hilliard Street. Plaintiff was ap- 
proachil~g Cl~urcli  Street ant1 testified, ill part ,  as follows: "As I :ip- 
proacliccl tlie i~~terscc t ion  of Hil l iard and Church streets and observing 
the sign n.hicl1 hung up tliere I qloncd down to about 1 2  or 13 miles an 
hour. Seeing the n a y  was clear alicntl of nw, I proceedetl 011. A i  I got 
to the front side of Church Street there was a car coming rapidly to 
111~- right up  C'hurch Street, not stopping at the stop sign, and knowing 
i t  \\--as going ahead of me I tried to dodge it but I couldn't. The  car 
.truck me on the post, the door post, t h t~  post tliat holds my door to my 
( . ~ r  t h t  is on the hack of the door.  rot on the front. I t  struck me on 
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the right side. I t  struck me there on the right rear fender and running 
board. When i t  struck me i t  turned my  car around and over on the 
left side, with m y  car heading west. . . . When I observed this car 
which did collide with me i t  was coming over the 'stop sign' this way. 
That  car did not stop, as f a r  as I could see. I think Miss Luther was 
operating that  other car. Tha t  is, the defendant in this action; this 
lady here. . . . I obsei+ved it approaching me there; I know it 
seemed to be coming pretty fast  toward me. (Cross-examination.) Tha t  
is a blind corner and a slow sign is  there. . . . When I approached 
that  intersection I slowed down to 12  or 1 5  miles a n  hour. Seeing the 
the way clear, I proceeded on. . . . I run around her and I 
speeded up to t ry  to get away from her. I can't tell you whether I went 
to my left or didn't. I went right straight ahead fast as I could. . . . 
I imagine i t  would take a car's length, maybe t ~ v o  car's lengths, to s top 
that car." 

Defendant Olivette Luther testified, i n  part, as follows: "The vol- 
lision occurred a t  the intersection of Church and Hilliard streets. I 
was proceeding up Church Street, north. I was driving my  car. . . . 
I had a collision with a car there. The  car was going down Hilliartl 
toward Biltmore Avenue, going east on Hilliard, coming from my left. 
I was coming from his right. Mr .  Pearson was driving that  car. . . . 
Q. Xiss  Luther, on approaching tha t  intersection what did you do in 
reference to the operation of your ca r?  Ans.: I hadn't been back ill 
tow11 very long. I had beell out of t o r n  in Florida. I saw the 'stop 
sign' and slowed up, went to  low gear-I didn't absolutely stop the car. 
but I went into low gear. You know you hare  to go mighty slow to 
go into low gear. I couldn't see a thing. It was a blind corner. I put 
it into low gear, eased across the street i11 order to see up  tlie street; 
cased across the sign up into Hilliard Street. I saw X r .  Pearson's car 
at thc end of the block. I thought I had plenty of time to get across 
tlie street. I started across the street, was changing into second gear, 
something attracted my attention; 1 guess his brakes squeaking, he u.as 
coming so fast he was going to hit me ;  I pulled out Hilliard toward.. 
Bil tn~ore,  east, cut my car around; when I did tha t  he was oil me;  we 
came together like this [indicating). Front end of my  car hit tlic hack 
end of his car, My car was knockeci across tlic street over on the 
southern side of Hilliard Street. R e  was coming so fast his  car turned 
over and turned around, rerersed ends. As to how fa r  out Hilliard 
Street from Church Street his car came to a standstill, from the spot of 
oil that  mas on the street when his car turned over-you stepped it off- 
30 feet. . . . At the time his car came in  contact with my  car I was 
turning out Hil l iard in order to avoid the collision. Of course, he was 
pulling away from me the same as I was pulling away from him. H e  
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pulled out toward5 the north sitle of Ililliard Street. From iny obser- 
vation of the operation of liis car on that occasioli, in my opinion lie 
certainly was flying; he was going very fast-about sixty miles per hour, 
I imagine. I have an  opinion a9 to how fast iny car \ias ~noving a t  the 
time I entered the intersection ant1 a t  the time lie came in contact with 
my  rar  with his ~nachine.  I wasn't going as fast as ten miles a n  hour 
because the needle of my  speedometer was down below ten, between five 
arid ten, around eight, I should say. ,Is to how fa r  u p  Church Street 
you hare to get hefore you coulcl see out ITilliartl, tlie middle of the car 
had to be out Hilliard, bccauw this corner is in tlw wry. car has to  
be out fully-if the car i \  35 feet long, it would have to he fully seven 
or piclit feet out in the street before you coulil see. *I<s to why I didn't 
stop instead of pulling on into tlie street, I think 1 statcd that. 1 stated 
that n l i e ~ i  1 snit1 ~i-lint I did. 1 almost stopped there. I couldn't see 
allything. I t  was a blind corner. I had to ease out into the street. 
Lhyhody  has to ease out in tlie street. Yon can vomr up Church Street 
itli(1 can't see a~iything-gou Imw to get out in there before you can see 
out i n  the street. H e  wa.; in3ide the block. 1 had plenty of time to go 
across there liad lie been traveling a t  a normal rate of speed. . . . 
-1s to whether Mr. Pearson or I entered the intersection first, I was in 
the intcrsection when he was out on tlie street end-n3t end-but just 
insidc the block down in  front  of Ravenscroft Drive I was in thr  
intersection of Church and Hilliard and lie wasn't. IVlien I speak of 
the intersec.tiou that  is where the two 5t ree t~  cross here. I t  would be 
right there (witness marks on hoard). I n a s  in that  square prior to the 
time of the entry of Mr. Pearson, entry of his car. Mr.  Pearson's car 
n-hen I first saw it \ \as just inside the block on Hilliarcl Street, I guess 
about 80 feet insidc tlle block, d o ~ s u  in front  of Ravenscroft Drive 
about, I imagine, since the block is 280 fcet i t  was piobably 200 feet 
from me, around 200 feet from me. When I first saw him 1 could not 
judge his speed. I saw the car inside thiq block a d  I mas in this inter- 
section. I thought 1 had time to get acrocs the street is  the reason T 
btarted, proceeded to cross the street. I Ie  gave me no fignal  of his in- 
tention of coming oil me. H e  made no signal a t  all. As to when I 
formed my  opinion :15 to his specd hc n a s  a great deal (.loser to me. I 
must have heard his brakes squeaking-something made me realize he 
wasn't slowing up. Chinging into second gear, I lookcd up-there he 
n a s  right on me. R e  covered that  distance in that period of time. As  
a conscqueiice of that, I ~ w e r ~ e d  my  car sharply out to Hrilliard Avenue. 
T turned to the east in order to avoid his car that  was nlshing down on 
me. The cars came in  contact. . . . I said i t  was the fault  of Mr.  
l'earson I~ecause he \ \as  speeding. so I also wid  look a t  the skid marks 
on tlic street. (Cross-examination.) I nas proceeding u p  Church 
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Street northwardly. The grade on this street is upgrade, very slight one 
on this end and more-it starts immediately a t  that  intersection more 
steep. I t  begins to get steeper along about here. I was driving on the 
right-hand side of the street, right up  this way. I saw the stop sign as 
I came u p  the street, the one on top. I s a x  the stop sign located here. 
-1s I approached them I saw those stol; signs. I think the stop sign 
was a little farther back than i t  shows on this map, but I wouldn't say. 
I practically stopped momentarily. I went into low gear. You know 
how slow your car goes. I couldn't see anything. I had to go into low 
gear, moved on up in order to see. I think the stop sign was a little 
farther back this way. I came up to the stop sign and changed into low 
gear there. I couldn't see the street a t  that  time. I couldn't see any- 
thing, that  is why I went into low gear. I proceeded to cross on up this 
vay.  I changed gears back here and proceeded on. Q. Did you stop 
here ? Ans. : No, sir. Mr. Brown : Now explain, if you wish. Ans. : 
I was in low gear ;  I didn't stop; I was looking out the street. I saIv 
the car a t  the head of the hill. I had plenty of time to get across the 
street. Q. You didn't stop u p  here? Xns.: S o ,  sir. Q. That  is when 
you could first get view of this street? Ans.: Yes, sir. Q. You pro- 
ceeded right on? Ans.: Yes, I proceeded right on and thought I had 
time to get across the street because the other car was a t  the end of the 
block. Q. You traveled right on from this point without stopping? 
&\ns.: Yes, sir. I got as f a r  as the middle of the street, or approxi- 
mately the middle of the street, and the other car was coming a t  such a 
rate of speed I saw I couldn't get the rest of the way across so I swerved 
my car out Hilliard. I did not proceed straight from this point in low 
gear right straight across, I was changing gears about the time I realized 
N r .  Pearson's car was going to hit  me, so I swerved then. . . . H e  
veered his car but not f a r  enough. H e  had so much speed lie would 
have turned over if lie had. H e  would have missed me, but turned 
over. H e  turned over the moment of the collision. H e  was about 011 

one wheel when he hit  me. H e  turned over, spinned around. My  car 
didn't spin around as his did. . . . These pictures that hare  been 
placed in evidence were made by Mr. Sanford Brown, attorney, and I 
was along. The first time I saw Mr. Pearson's car after I got out in 
the street, his ear  was in the block, but i t  was a t  the farther end of the 
block." . . . 

Eleven pictures were introduced by defendant, and the following oc- 
curred: "Defendant offers pictures to illustrate the witness' testimony. 
Plaintiff objected; objection overruled; plaintiff excepted. (The court.) 
The  picture is admitted with the same restrictions as the others. The 
jury is instructed these photographs cannot be considered by you as 
substantive evidence, but may be used and considered only for the pur- 
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1mse of illustrating such testimcwy as has been given or will be given 
by this witness. Q. Miss Luther, yeqterday I handed you a nuniber of 
pictures, which I now place back in your hand-please look those o ~ e r .  
.I. (Witness looks orer pictures.) &. State whether or not you nere  
presclnt a t  the taking of each and erery o w  of those piztures? Plaintiff 
objected; objection overruled; plaintiff excyted.  Ires they were taken 
at two different tinieq. Mrs. Brown was along one time. The other 
tiine you and I made them. The condition csisting cn 2 1  $lay, 1936, 
the date of this collision, had not changed as to any of these different 
r i r w  represented by these picturey esc13pt the siglthoard had beon 
moved. As to how far ,  the Outdoor man  said yesterday i t  \va$ ten fret.  
Q. Tllesc pictures, state whether they are true rep re rent at ion^ of those 
view32 Plaintiff objected ; objection oxerruled ; plaintiff i.sc.eptet1. 
1 .  yes, sir. Plaintiff moved to strike out ans \ \e r ;  denied ; plal~itiff 
eweptrd." A\ pliotoprapher was introduced 1,- plaintiff, who took 
three pictures about the time of the trial, some time after the collision. 
"(Ah. Walton.) I would like to offer t h e ~ e  pictures in evidence, these 
three pictures. Defenrlant objected ; objection sustained ; plaintiff ex- 
c eptetl." 

J .  1,. West, a former witness for plaintiff, was recafled by plaintiff 
:\lid testified: "Q. N r .  West, I show you a photograph here and ask 
you TI-lietlier or not the picture shown on there is  a t r ~ e  reprewntatiou 
of the intersection as you saw i t  from this windov a t  the time of the 
a (~c idmt  about which you ha re  testified: 911s. : I t  is. Q. I beliere you 
qtated on direct examination you were sitting in the last willdo\\ at  thr  
rear of that  house ? Ans. : Yes, sir. Q. What window were you sitting 
in ? Ans. : The  rear window. (Mr.  Walton.) The plaintiff offers this 
picture in evidence. Defendant objected; objection sustained; plaintiff 
excepted. (The  court.) The  pictures cannot be used as evidence. (Mr. 
Walton.) I ask that  they he introduced and identified. I t  is only for 
the purpose of interpreting and explaining this nitness' I estimol~y whit-11 
lie has alrrady nladc and a t  this time makes on the n.itncss stand. (The  
court.) This is sort of a rererqal in the usual order of using a photo- 
graph.  (Mr. Walton.) I t  is the same theory you let theirs in, your 
Honor, please. (The  court.) The  other witness had photogr:~phs xllich 
she took herself and testified about. (Nr. XTalton.) She llever did 
testify die took the photographi, .he said X r .  B r o ~ l n  took them. (The  
c o ~ ~ r t . )  The pictures arp not offered under tlic same c rcumstanceq ah 
the pictures taken for tlic defendant. I nil1 allow you to use thebe 
pictures where they are properly show11 to bc~ taken and properly identi- 
fied by any nitness testifying on the witness stand. H e  may u ~ e  them 
to explain his testimony. That  i s  the only purpose the<? could be per- 
mitted. (Mr. Walton.) Your Honor is permitting the o t h e ~  pictures 
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to be introduced under the same theory. (The court.) No, sir. You 
may think that, but I admitted them under entirely different circum- 
stances. Q. Have you been about that scene of this intersection re- 
cently l Ails.: I was there yesterday morning. Q. State whether or 
not conditions there now are substantially similar to those existing there 
a t  the time this accident occurred, particularly with reference to the visi- 
bility of this intersection from where you were si t t ing? Defendant ob- 
jected; objection sustained; plaintiff escepted." The defendant Olivette 
Luther, in rebuttal, stated that the coliditioiis were not the same as at 
the time of tlie collision. Both parties introduced evidence corrobor- 
ating their rersion of the collision. There n a s  evidence that  the car5 
mere damaged and both plaintiff and defendant injured-defendant seri- 
ously so. 

The plaintiff introduced an ordinance of the city of lsheville, S. C'., 
as follows : 

"Section 7 2 .  Vehicle E i~ te r ing  Through Highway or Stop Intersec- 
tion. (2 )  The dr i rer  of a vehicle shall stop as required by this act at 
the entrance to a through highway and shall yield the right of v a y  to 
other rehicles which hare  entered the intersection from said through 
highway or which are approacliirig so closely on said through highway 
as to constitute an  immediate hazard, but said driver having so yielded 
may proceed, and the clrirers of all other rehicles approaching the inter- 
section on said through highway shall yield t l ~  right of n-ay to the 
vehicle so proceeding into or across the through llighmay. (b)  Tlic 
driver of a vehicle shall likewise stop in  obedience to a stop sign as re- 
quired herein a t  a n  intersection where a stop sign is erected at one or 
more entrances thereto although not a part  of a through highway, and 
shall proceed cautiously, yielding to vehicles not so obliged to stop 
which are within the intersection or approaching so c los~ly  as to con- 
stitute an  immediate hazard, but may then proceed." 

The issues submitted to the jury and their answers thereto were ns 
follows : 

''1. Was the property of the plaintiff damaged by the negligeilce of 
the defendant as alleged in the complaint ? Answer : 'So. '  

"2. Was the plaintiff personally injured and damaged by the negli- 
gence of the defendant as alleged in the conlplaint? h s w e r  : 'NO.' 

"3. Was the defendant damaged by the negligence of tlie plaintiff as 
alleged in the answer 2 Answer: 'Yes.' 

"4. Did the defendant by her own negligence contribute to any injury 
which she receired and as alleged in the reply of the plaintiff? Answer: 
WO.' 

" 5 .  What  amount of damages, if any, is plaintiff entitled to recover 
of the defendant ? Answer : 
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"6. What amount of damages, if any, is defendant twtitled to recoTer 
of the plaintiff ? Answer : '$3,000.' " 

The  material exceptions and assignments of error and other neceswrg 
facts will be considered in the opinion. 

I fark im,  Van Winkle & Walfon fo r  plaintiff. 
Sun*ford W. Brown and J. 11'. H n y n c s  for defendant. 

J. The questions involved : First .  Did the trial court 
err  in refusing to grant  motion for jndgment of nonwit  on counterclaim 
of dclfendant ? W e  cannot so hold. 

ill the close of defendant's evidence and a t  the close of all the e v i c l e ~ ~ ~ e  
the plaintiff, in the general  count^ court of Buncombe County, made 
inotions for judgnient as i n  case of nonsuit as to defendant's countcr- 
c la in~.  C. S., 567. These motions were overruled and affirined on ap- 
peal to tlle Superior Court. I n  this we see no error. 

The  evidence which makes for plaintiff's claim, or tends to support 
his cause of action, is to be taken in its most favorable light for the 
plaintiff, and he is  entitled to the benefit of every reasonable intentl- 
ment upon the evidence and every reasonable inferenre to be d r a v n  
therefrom. 

The evidence was to the effect that, although there vTas a stop signal, 
the ~ i e v  of Hilliard Street coming into i t  from Church Street going 
north was obstructed. I t  was a blind corner. Defendant slowed u p  
and went into low gear, she eased out into tlle street. H a d  to get out 
into Billiard Street before she could see out in the strc.et, and if plain- 
tiff had been traveling a t  a moderate rate of speed, in accordance with 
the law, she wonld have had plenty of time to get scross the street. 
Before entering Hilliard Street she practically stopped momentarily, 
then proceeded, going less than 10 miles an hour. When she first saw 
plaintiff he was a t  the end of the block and she thought she had plenty 
of time to  get acro-s the street. "He was certainly flyilg, he was going 
very fast, about 60 miles per hour, I imagine." She  was in  the inter- 
section and he was some 200 feet from it. H e  gave no signal, he was 
not slowing u p ;  she got as f a r  as the middle of the street and saw plain- 
tiff's car was coming a t  sncli a rate of speed that she conlrl not get 
across the street and would be hit,  so she swerved her ci-r. 

I n  Jones v. Bagwcll ,  207 N. C., 378, a t  11. 386, i t  is writ ten:  " I t  is 
well settled that  contributory negligence is plaintiff's iicgligent act oc- 
mr r ing  and cooperating with defendant's negligent a:t in producing 
injury. Negligence and contri1)utory negligence do not essentiallv 
differ. Lhke  z?. TYalfon, 198 K. C., 141. The burden of proving negli- 
gence is  on plaintiff, that of contributory negligence is on defendant. 
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I n  E7der 1. .  R. R., 104 S. C., 617 (B l f ) ) ,  citing authorities, is the fol- 
lowing: 'Originally, under C. S., 567, in cases calling for its applica- 
tion, there x a s  some question as to whether a plea of contributory negli- 
gence ( the burden of such issue being on the defendant) could be taken 
advantage of on a motion to nonsuit, but it is 11017 l-wll settled that such 
may be done when the contributory negligence of the plaintiff is estab- 
lished by his or her own e~ ideace ,  as he or she thus proves himself or 
herself out of court.' " 

I n  Ilendriz I-. R. R., 108 S. C., 1-12 (144), it  is written: "It  is well 
settled in this jurisdiction that  the violation of a town or city ordi- 
nance, or State statute, is negligence per se, but the violation must be 
the proximate cauw of the injury. Ordinarily thiq is a question for 
the jury if therc is any evidence, but if there is no eridence that  the 
violation of the ordinance or statute is the proximate cause of the in- 
jury, this is for  the court to determine." 

I f  there is more than a scintilla of evidence, contributory negligence 
is for the jury. ..lfoseley v. R. R., 197 N. C., 62s. There must be a 
casual connection betn-een the negligent act and the injury. The 
negligence must be the proximate cause or one of the proximate causes 
of the injury. S. C. Code, 1935 (Michie), see. 2617 ( a ) ,  requires under 
certain conditions that  motor vehicles must come to a full stop at high- 
way crossings. I n  the section is the following: "This section shall not 
interfere with the regulations prescribed by towns and cities. S o  failure 
so to stop shall be considered contributory negligence per se in any action 
for in jury  to person or property; but the facts relating to such failure to 
stop may be considered with other facts in determining negligence." 

The city of Asheville passed an  ordinance requiring persons to stop 
before entering Hil l iard Street, but there are limitations in the ordi- 
nance : "And shall proceed cautiously, yielding to vehicles not so obliged 
to stop which are within the intersection or approaching so closely as 
to constitute an  immediate hazard, but may then proceed." The testi- 
mony of defendant was that  she was in the intersection and plaintiff 
was some 200 feet away. 

Section 2618 (D) is as  follows : "Fifteen miles per hour in t r a ~ e r s i n g  
all intersection of highways when the driver's riew is obstructed. A 
driver's view shall be deemed to be obstructed when a t  any time during 
the last one hundred feet of his  approach to  such intersection he does 
not have a clear and uninterrupted view upon all of the highways enter- 
ing such intersection for a distance of two hundred feet from such inter- 
section." 

The street intersection, to say the least, was a peculiar one. Plain- 
tiff was coming east on a 7 per cent down grade on IIilliard Street into 
the intersection of Church and Hilliard streets. H i s  view was ob- 
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structed. The  defendant ~ r a s  drir ing north on Church Street, 24 feet 
in nidtli,  and liad to drive into Hilliard Street, upprade, hefore she 
could see, on account of the concrete will and c re rg rxn  hedge to her 
left--the direction from ~rhic l i  plaintiff nns  coming. She was in  the 
intw:ection when she saw plaintiff 200 feet away corning a t  60 miles 
per hour. She liacl the right of nag ,  and the c~ idence  iudicates tha t  she 
Tras trapped by plaintiff's speed. Whether hcr failurc to stop was the 
prosimate cause of the in jury  n a s  at lca-t a r jue~tior of fact for the 
jury to detemiir~e nnd not one of lau for this Court. 

Secwnd. Did the trial court err  in refusing to su l~mit  to the jury 
specid instructions as requeqted and en. i l l  hi.: charge to the jury in 
responw to a n  inquiry from juror?  We think not. 

I'nder the riew T ~ P  take of the eritlencc, n e  think plaintiff's prayers 
for special instlxctions, as requested, were properly refused, but the 
court below gal c same in  substance. The  court definetl correctly negli- 
gence, contributory negligencc, atid proximate cauw under the respec- 
tivc issues, ant1 charged: "So when plaintiff lias shown by the greatcr 
w ig l l t  of the evidence that  the defendant failed to exercise due care, 
and that  in the failure to escrciscl due carp she violated wme legal du t j  
to tlitl plaintiff, autl well failure on lier part  was the proximate cause 
of the collision and courequeat injuries, then he will 1i:lre established 
actioi~ahle neglig~nce,  70 if you find by the greater w i g h t  of the evi- 
dence, i t  being the duty of tlie defendant to obey all tlie laws of the 
State and the city to stop a t  the interseciion before lmtering, if you 
find she did not <top ai; required by Ian ,  a d  if you find her failure to 
stop a t  the intersection Before entcring it n as the proxiniate cause of the 
collision, tlien YOU ~ r o d d ,  and it would be your duty to answer the first 
issue 'Yes,' or  if yoti find by tlie greafer weight of the evidence that  the 
defendant, A h . ;  Luther, drove lier car into tlie intersection a t  a rate of 
speed in excess of fifteen miles an honr, that would be ncy+gence, and if 
you find that  the speed of the car, if you find she did d r i ~ e  a t  tha t  speed 
into the intersection was the proximate cause of the collision, then i t  
nonltl be your duty to a n w e r  the firit issue 'Yes.' The  violation of 
any law or ordinance enactcd or intended for the prewrration or pro- 
tection of the life, limb, or property is negligence in itself, and when 
it is shoxn by tlie greater weight of the elidenee that  such negligence 
was the proxinlate cause of the illjuries complained of, then i t  would be 
actionable negligencc, and you would answer the first issue 'Yes.' The  
~ i o l a t i o n  of an!- law or ordinance enacted or intended for the preserra- 
tion or protection of the life, limb, or property is negligence in itself, 
and when i t  is slio~vn by the greater weight of the evidence that  such 
negligmce ~ r a s  the prosimate canie of the injliries complai~icd of, then 
it n-onld be actionable negligence, and you would n n s w r  the first issue 
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'Yes.' Not erery negligent act is actionable negligence. Defendant 
may hare  been however negligent, if her negligence requlted in no injury 
as the proximate result of the injury, then it is not actionable negli- 
gence; only when negligence becomes the prosimate cause of the injury 
does i t  establish liability on the part  of the defendant. The court 
charges you it is a riolation of the law to drive an  automobile past the 
.top sign on Church Street a t  this intersection n-ithout bringing the car 
to a stop. The  court charges you i t  would be a violation of the lam to 
drive a car u p  Church Street into the intersection at a rate of speed in 
excess of fifteen miles an  hour a t  this point." The charge corers clearly 
the law applicable to the facts. 

Inqui ry  of the juror was as follows: "(Court.) Gentlemen, I take it 
you have not arr ired a t  a verdict. First  juror :  We h a w  all agreed 
that  both parties were negligent. Second juror : P o u r  Honor, the 
movement of the defendant's car into this hazardous place, it  seems to 
have a tendency n.e don't get that  cleared up exactly-in other words, 
what we hare  in mind is as to its stillness to a stop or whether coming in 
there it could gradually be moved and not necessitate a standstill. 
(Cou1.t.) Gentlemen, these parties are to be judged by the jury in the 
light of the circumstances in which they appeared to  have been a t  the 
time. (Court.) The  riolation of a statute is not necessarily actionable 
negligence, but i t  is negligence, but not necessarily such negligence as 
would warrant  a recovery against the party violating i t  unless the jury 
shall find by the greater weight of the eridence that  the morement of the 
car of the defendant in entering the intersection was not i n  accordance 
with the standard of the prudent man, then it would be negligence, 
actionable negligence; in other words, the defendant is required to exer- 
cise that care which is  commensurate with the circumstances in which 
she is placed; due care is that  care which any person of ordinary pru- 
dence would hare  used in the same circumstances. I f  she failed to exer- 
cise due care in entering the intersection, regardless of whether she was 
~ i o l a t i n g  the statute or not, if she failed to exercise due care. i t  would 
be negligence, because the duty she owed to the plaintiff was to exercise 
due care. Due care is a well defined meaning in the law, and that is 
always measured by the standard of what a person of ordinary pru- 
dence would hare  done under the same circumstances. I f  she failed to 
exercise that  care, the next question that  comes to the jury is, Was her 
failure the proximate cause, that  is, the cause of the collision, the cause 
without which i t  would not hare  occurred? Suppose, for ii~stance, that  
the jury should h a r e  found she stopped a t  the intersection, she stopped 
before entering, and then have done the same thing she says she did, if 
she was exercising due care  hen she drove into the intersection in the 
manner in  which she contends she did. E re ry  person is charged with 
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the duty in  operating an  automobile to exercise due care. Neither party 
is required, under the law, to anticipate the other party will violate the 
law. I f  the driver of an  automobile sees another car approaching him 
in  the middle of the street, he has the right to assumt:, before the car 
gets to  him, the party drir ing the car i n  the middle of ihe street will go 
to his own side of the road, and he has the right to act upon that  as- 
sumption, so if the plaintiff mas coming down the street, he had the 
right to assume every person crossing that  intersection would obey the 
law and not cross the intersection without ascertaining the condition of 
the traffic i n  it. On the other hand, the defendant liad the right to 
assume, if she saw the plaintiff driving down the hill a ;  a rapid rate of 
speed, she had the right to assume before he got to the crossing he 
would bring his car down to the speed required by law and bring him- 
self within the law before he reached the intersectim. She had a 
right to assume lie would do that  and to act upon that assumption, and 
she could act up011 i t  without being held guilty of negligence. I t  is a 
question of what a person of ordinary prudence would have done under 
those circumstances. There is  no degree of care to  be used. The test 
is whether the care that  was exercised was such care as a person of 
ordinary prudence should have used when clonfronted by the same situ- 
ation, charged with a like duty. A person handling sticks of dynamite 
mould be required to use that  care which a person of ordinary prudence 
should use when handling dynamite. A person handling stovewood 
would be required to use that  degree of care which a pe 3011 of ordinary 
prudence should use when handling stovewood. I t  ~vould naturally, of 
course, require more care in handling dynamite than in handling stove- 
wood. But  the test is : 'What would a person of ordinary prudence have 
done under those circumstances, what would you or any other person 
of ordinary prudence have done when confronted and placed in the same 
situation?' Both parties are held to  the degree of care ~vhich  a person 
of ordinary prudence should have used under the circum3tances in  which 
they were placed; as I say, both parties may rely upon the other party 
or assume the other party will obey the law, and if one riolates the lam, 
then the question is xi~hether that  violation n a s  the cause of the accident. 
Proximate cause is that  cause without which it would not have hap- 
pened, the actual cause that  produced the collision, and ' h a t  is the ques- 
tion you have to decide, of course, and you must decide it from the evi- 
dence as  you heard it here, measure the conduct of thtl parties by the 
rule of the prudent man." 

Taking the charge in connection with the charge previously given, 
that  it was the duty of the defendant "to stop a t  the intersection before 
entering," etc., we see no prejudicial or reversible error. 
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Third. Did the trial court err in its ruling as to the introduction of 
certain evidence? This relates to the photographs exhibited by defend- 
ant. They were not introduced as substantive evidence. 

I n  Ell iot t  v. Power Co., 190 N .  C., 62 (65), it is said: '(Plaintiffs 
excepted because certain pictures were submitted to the jury. 911 
of these pictures were used to explain the witnesses' testimony to 
the jury. I t  was not error for the court to allow the jury to con- 
sider the pictures for this purpose and to give them such weight, if 
any, as the jury may find they are entitled in explaining the testi- 
mony." H o n e y c u f t  v. Brick  Co., 196 S. C., 556; K e l l y  v. Grani fe  Co., 
200 N. C., 326. We think they were competent and the restriction prop- 
erly made "cannot be considered by you as substantive evidence, but 
may be used and considered only for the purpose of illustrating such 
testimony as has been given or will be given by this witness." After 
plaintiff had objected and excepted to these pictures, i t  seems about the 
time of the trial he had a photographer take three pictures. The plain- 
tiff then recalled J. L. West, who had theretofore testified for plaintiff, 
and asked certain questions in regard to the photographs. The defend- 
ant objected, and the objection was sustained. 

The defendant, Olivette Luther, in rebuttal testified that the condi- 
tions were not the same as at  the time of the collision. Thus there was 
evidence, pro and con, as to the similarity of conditions. We think, 
under the facts and circumstances of this case, the matter was in the 
sound discretion of the trial court. N. C. Handbook of Evidence (Lock- 
hart) ,  see. 277; H n m p t o n  v. R. R., 120 N. C., 534. The court below 
overruled all the exceptions and assignments of error made by plaintiff 
in the general county court and found no error in the judgment. On 
the whole record we see no prejudicial or rerersible error. 

The judgment of the court below is 
Affirmed. 

TOWN O F  EAST SPEXCER v. ROWAN COUXTY, THE BOARD OF COM- 
MISSIONERS OF ROWAN COUNTY, AND THE BOARD O F  EDUCA- 
TION OF ROWAN COUNTY. 

(Filed 24 November, 1937.) 

1. Schools §§ 8, 9-County board of education has no jurisdiction over or 
duty in respect to maintenance of schools in special charter district. 

Where a school district with boundaries practically coterminous with 
an incorporated town is created by the private act incorporating the town, 
ch. 74, Private Laws of 1901, and thereafter the act of incorporation is 
amended by striking out the provision in regard to the school district and 
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inserting in lieu thereof an act requiring the board of aldermen of the 
town to elect a school committee, and giving such schocl committee com- 
plete supervision over the schools of the district and the right to receive 
all  school funds allotted from the State or the county, ch. 70, Private 
Laws of 1923, the amendment constitutes the district a special charter 
district within the meaning of sec. 3, ch. 136, Public Laws of 1923 (N. C. 
Code, 5387) and an indebtedness incurred by the dic:trict for schools 
therein erected without the approval of the board of coui~ty commissioners 
or the county board of education is a debt of the district and not of the 
county, and said boards properly refused a demand of the district to 
build said schools, the said boards having been relieved b y  the act creating 
the qpecial charter district of any duty in respect to and all jurisdiction 
over the schools in the district (N. C. Code. 5430). 

2. Schools § 32: Counties § 10-County h a s  discretionary power t o  assume 
special charter  district debt  incurred f o r  constitutions 1 school term. 

By virtue of iY. C. Code, 6599, the board of education of a county, with 
the approval of the board of county commissioners, has the discretionary 
power to assume the indebtedness of a special charter district of the 
county mhen such indebtedness was incurred by the district for the pur- 
pose of constructing and equipping schools necessary for the maintenance 
of the constitutional school term therein. 

3. Same: Mandamus 8 Bb-County may assume debt  of !school district in  
i t s  discretion, bu t  mandamus will no t  l ie  t o  compel i l  t o  assume debt 
of one district mhen it has  not  assumed debt  of other districts. 

The power of a county to assume the debt of a special charter school 
district, when such debt was contracted by the district for the erection 
and equipment of schools necessary to the maintenance of the constitu- 
tional school term therein, is a discretionary power, an3  mandamzcs will 
not lie to compel the county to assume such debt unless the district shows 
a clear legal right to have the county assume such debt by showing that  
the county had assumed the debt of other special charter districts within 
i ts  boundaries, and where there is no finding by the jup-, or by the court 
with the consent of the litigants, that  the county had assumed like debts 
of other districts of the county, mandamus proceedings against the county 
should be dismissed, and a finding that the county, in the exercise of its 
discretion, had from time to time appropriated and paid to other districts 
money in aid of such districts in the construction and equipment of school- 
houses therein, or as  partial payments on the indebtedness of such dis- 
tricts, is not a finding that  the county had assumed th,? indebtedness of 
said districts, or any part thereof. 

APPEAL by defendants  f r o m  Pless, J., a t  M a y  Term,  1937. of R o w a s .  
Reversed. 

T h i s  is a n  action to compel the  defendants  by a wri t  of mandamus: 
(1) T o  assume the  payment  of cer tain bonds heretofore issued by  the  

plaintiff a s  a special charter  school district of Rowan County, aggre- 
ga t ing  the sum of $44,000, f o r  the  purpose of p r o ~ i d i n g  money f o r  the  
construction and  equipment of schoolhouses which a r e  located i n  said 
district.  and  which n e r e  reasonably necessary for  the nlaintenance and 
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operation of schools in said district, as a part  of the general and uni- 
form system of public schools in this State, as required by see. 3 of 
Art .  I X  of the Constitution of Xor th  Carolina; 

(2 )  T o  levy annually on all the taxable property in  Rowan County 
a tax sufficient to raise money required to pay said bonds and to collect 
said money and apply the same to the payment of said bonds as they 
shall severally become due;  and 

( 3 )  T o  pay to the plaintiff the sum of $43,200, and thereby reimburse 
plaintiff for money heretofore paid by it on account of bonds issued by 
i t  for said purpose. 

This  action mas begun on 22 September, 1936, in the Superior Court 
of Rowan County, and was tried a t  N a y  Term, 1937, of said court. 
Judgment was rendered as follows : 

"This cause coming on to be heard at the &'Tax Term, 1937, of the 
Superior Court of Eowan County, before his Honor, J. R i l l  Pless, J r . ,  
judge presiding, and a jury, and it har ing  been agreed that judgment 
may be signed out of the county and out of term, and now coming on to 
be heard a t  Statesrille, N. C., and i t  appearing to the court that the 
defendants demanded a trial of the issues of fact arising upon the plead- 
ings by a jury, and a jury a t  the May Term, 1937, of the Superior Court 
of Rowan County having answered the issues as follows : 

(' '1. Did the tow11 of East  Spencer lawfully issue and sell $60,000 
of bonds for the purpose of providing buildings and equipment for 
schools conducted and operated within said district, as alleged in the 
complaint ? Answer : "Yes." 

" '2. Were the proceeds of said bonds used by the plaintiff for the 
purpose of proriding buildings, equipment, and sites for schools in said 
district, as alleged in the complaint? Answer: "Yes." 

"'3.  What  amount of said bonds so issued are still outstanding fo r  
schools for white children in  said d i s t~ i c t  ? Answer : "$37,000, with 
interest from 1 January,  1937." 

"'4. What  amount of said bonds so issued are still outsta~ldirlg for  
schools for colored children in said district? Answer: "$7,000, with 
interest from 1 January,  1937." 

" '5. Were the buildings, equipnient, and site constructed and used 
by the plaintiff in 1922 reasonably essential and necessary for the con- 
duct and operation of the six months school term for white children, 
at the time they were acquired and constructed, as contemplated by 
sec. 3 of Art .  IX  of the Constitution of North Carolina? -4nswer: 
'(Yes." 

'' ' 6 .  Are the said buildings and facilities reasonably necessary for the 
conduct of the constitutional six months school term of said district? 
Answer : "Yes." 
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" '7. Were the buildings, equipment, and site constructed and used 
by the plaintiff in 1922 reasonably essential and necessary for the con- 
duct and operation of the six months school term for colored children 
at the time they were acquired and constructed, as (contemplated by 
sec. 3 of Art. I X  of the Constitution of Xorth Carolina? Answer: 
"Yes." 

" '8. Are the said buildings and facilities reasonably necessary for the 
conduct of the constitutional six months school term of said district? 
Answer : "Yes." ' 

"Independently of the verdict of the jury, and by consent of counsel 
for plaintiff and counsel for defendants, the court finds the following 
facts: 

"1. That prior to the issuance of school bonds, the construction of 
school buildings, and the purchase of equipment for ssid buildings by 
the plaintiff, as alleged in the complaint, the mayor of I he town of East 
Spencer appeared before the defendant, the Board of Education of 
Rowan County, and orally demanded that the defendants furnish school 
buildings and equipment reasonably necessary for the conduct of schools 
in said town for the constitutional six months term; that said demand 
mas refused, and that thereupon and thereafter the town of East Spencer 
proceeded according to law to provide for said school buildings and 
equipment, and issued bonds to pay for said school buildings and equip- 
ment, as alleged in the complaint. 

"2. That the plaintiff has paid as interest on said bonds since 22 
September, 1933, which date is within three years next preceding the 
institution of this action, the sum of $1,320 on 1 January and July of 
each year thereafter, or the total amount of $9,240, and is entitled to 
judgment against the defendants for said amount. 

"3. That the present school bonded indebtedness of the town of East 
Spencer, or of East Spencer Special Charter School District of 
Rowan County, in the principal sum of $44,000, with interest as here- 
tofore stated, represents the unpaid balance of the original school 
bonded indebtedness of said district in the principal sum of $60,000, 
represented by 60 bonds, each for the sum of $1,000, and due and pay- 
able as follows : $2,000 annually from 1 July, 1925, to :L January, 1936, 
inclusive; $3,000 annually from 1 July, 1936, to 1 July, 1939, inclu- 
sive, and $2,000 annually from 1 July, 1940, to 1 July,  1952. 

"4. That the town of East Spencer has heretofore paid on the prin- 
cipal of said bonded indebtedness the sum of $16,000 and the sum of 
$43,520 as interest on said bonded indebtedness. 

"4-A. That prior to the institution of this action the plaintiff filed 
formal demand on the defendants that they assume the payment of the 
indebtedness incurred by the plaintiffs for the constrxtion of school 
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buildings in the town of East  Spencer, and that  the defendants reim- 
burse the plaintiff for all money paid by it on account of the bonds 
issued by the plaintiff for the construction of said buildings, and that  
said demand was refused by the defendants. 

" 5 .  That  the defendant the Board of Education of Rowan County. 
between 1922 and 1928, with the approval of the defendant the Board 
of Comn~issioners of Rowan County, let contracts for, erected and 
equipped new school buildings in  the following school districts of Rowan 
County, the said defendant borrowing from the State Literary Fund 
and the State Special Building Fund one-half the cost of the erection 
of said buildings, and paying same to said districts, and said districts 
each paying the remaining half of said cost out of bonds issued by said 
district, the said one-half of the cost of said buildings in said districts 
being as follows : 

Granite Quarry School District, No. 7 . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  $ 20,000.00 
Special School Tax  District, No. 3, China Grove To~vnship . 32,000.00 
Woodleaf Special School Tax District . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  38,000.00 
Cleveland Special School Tax  District . . . . . . . . . . . . . . . . . . . . . . . . .  24,000.00 
X t .  Ulla Special School T a x  District . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  24,000.00 
Providence Special School Tax District . . . . . . . . . . . . . . . . . . . . . . . . . . . .  20,000.00 
Fai th  Local Tax  District, Rockwell School District . . . . . . . . . . . . .  25,000.00 

"6. That  the defendant the Board of Education of Rowan County, 
with the approval of the defendant the Board of Commissioners of 
Rowan County, let the contract for, erected, and equipped a new school 
building known as the R. G. Kiser Elementary School, the said de- 
fendant borrowing from State loan funds one-half the cost of said 
building, to wit, the sum of $15,000, and applying said sum to  the pay- 
ment of one-half the cost of said building, the remaining one-half 
having been paid by private subscriptions. 

"7. That  on or about 1 5  July,  1926, the defendants assumed the pay- 
ment of the sum of $80,000 (which amount was originally borrowed 
from the State School Fund)  of the bonded indebtedness of the Salis- 
bury Special Charter District for school purposes, i n  consideration of 
the said Salisbury Special Charter District having theretofore fur -  
nished tuition free in the schools of said district to children residing in 
Rowan County outside said district whose boundaries are practically 
coterminous with the corporate limits of the city of Salisbury, and 
agreeing to furnish tuition free to children residing in Rowan County 
outside the boundaries of said district for  six months during each year 
for five years thereafter. 

"8. That  the total bonded school indebtedness of the city of Salisbury 
as a special charter district on 15 July,  1926, was $806,000, which had 
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beell reduced on 31 December, 1936, to t h ~  sum of $663,000, and that  
the assumption by the defendants of the sum of $80,000 of said in- 
debtedness on or about 15  July,  1926, was an assumption of approxi- 
mately one-tenth of the total indebtedness of the city of Salisbury for 
school purposes a t  the date of said assumption. 

"9. Some time durillg the year 1926 the defendants agreed to pay and 
did pay the sum of $30,000 to the town of Spencer in Rowan County, 
which said sum was applied by said town on its bonded school indebted- 
ness, amounting a t  the date of said payment to the sum of $110,000;~ 
that  of said sum the sum of $98,000 is now outstanding, and that the 
total cost of the school buildings and equipment in the town of Spencer 
was $180,000. 

''10. That  the total bonded indebtedness of Rowan County for who01 
purposes amounted to $672,000 on 1 July,  1936. 

"Upon the verdict of the jury and the additional findings of fact 
made by the court, the court being of opinion that  the plaintiff is en- 
titled to a writ of mnndanzus ,  requiring the defendants to assume the 
payment of and to pay the school bonded indebtedness of the plaintiff, 
the town of Eas t  Spencer, and to pay to said tomn the additional sum 
of $0.240, to,reimburso said tomn of East  Spencer for i;he amount paid 
by jt on said school bonded indebtedness within the three years nest pre- 
ceding the institution of this action, as prayed in  the complaint: 

"It is now, therefore, ordered, adjudged, and decreed tha t  the county 
of Rowan shall forthwith assume and pay the school bonded indebted- 
ness of the tomn of Eas t  Spencer, or the East  Spencer Special Charter 
District, i n  the principal sum of $44,000, with interest thereon from 
1 January,  1937, as and when the said indebtedness becomes due. 

"It is further ordered, adjudged, and decreed that  the plaintiff re- 
corer judgment against the county of Rowan i n  the sum of $9,240, and 
that the county of Rowan forthmith assume and pay the said sum to 
the plaintiff, the town of Eas t  Spencer. 

"I t  is further ordered, adjudged, and decreed that, the county of 
Rowan shall not make any levy or collect any taxes exclusively in the 
town of Eas t  Spencer or  in the Eas t  Spencer Special Charter District 
for the purpose of paying said indebtedness or any part  of same, and 
the property owners of said town and district are relieved of the pay- 
ment of any taxes which might otherwise be levied on said town or dis- 
trict exclusively for the year 1937, or any subsequent year, on account 
of such debt and said debt and interest thereon, together. with this judg- 
ment for $9,240, shall be paid by the county of Roman out of revenues 
lawfully provided for that  purpose. 

"The defendants will pay the costs of this action, to be taxed by the 
clerk.'' 



K. C.] F A L L  TERM,  1937. 43 1 

The defendants excepted to the foregoing judgment and appealed to 
the Supreme Court, assigning errors at the trial and error in the judg- 
ment. 

Hutth ins  & P a r k e r  for p ln in f i f .  
T .  G. F u r r ,  Jt'alter H .  W o o d s o n ,  Linn d Linn, and Crnige  & Craige  

for t l ~ f c n d a n f s .  

( ' o ~ s o n .  J .  The tomn of East  Spencer in Roman County, North 
Caroliiia, is a municipal corporation. I t  was incorporated by ch. 74, 
P r i r a t e  Laws of North Carolina, 1901. Provisions are made therein 
for the government of said town. I t s  corporate limits are defined by 
section 2 of said chapter. Sections 21 and 22 of said chapter are as 
follo\r.s : 

"Sec. 21. The  town of Eas t  Spencer and within a radius of one-half 
mile or less from the corporate limits of said town, east of the railroad, 
shall constitute a public school district, and the proper county authori- 
ties v h o  have the right to lay off school districts and establish school 
districts shall proceed a t  once to establish a free public school district 
by the name of East  Spencer District, for the school children of said 
district, and the proper authorities as provided by law shall apportion, 
appropriate and set aside for this district all the school funds i t  may be 
entitled to and appoint school committees to take charge, look after and 
proceed to erect, equip, and construct a public schoolhouse for the white 
children of said town, with whatever aid and donations they may be 
able to get, and said school shall be proceeded with as early as possible, 
and he in  operation not later than the fall term of public schools of that  
year. The  board of aldermen of said town shall apply all its school 
taxes collected from the property in said town toward this school." 

"Sec. 22. The  board of aldermen of said town shall have the right to 
borrow a sum not exceeding one thousand dollars for the purpose of 
this school, aid in  erecting a schoolhouse, building a town hall or mayor's 
office, repairing the streets of said town, and may pledge the fai th and 
credit of said town to secure the same, and execute a note or bond i n  the 
name of the town, signed by the mayor thereof, with the seal of said 
tomn, and attested by the tax collector of said town. Tha t  said note or 
bond shall be valid and legal i n  every respect i n  the hands of a bona fide 
holder thereof." 

After the organization of the town of Eas t  Spencer as a municipal 
corporation, created by ch. 74, Private Laws of North Carolina 1901, 
the said chapter was amended by the General Assembly by ch. 15, 
Pr i ra te  Laws of Kor th  Carolina, Ext ra  Session 1920. By said amend- 
ment the town of East  Spencer was authorized, through its governing 
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body, to issue its bonds in  the sum of not less than one hundred and 
twenty-five thousand ($12.5,000) dollars. I t  was provided that  if said 
bonds were issued as authorized by the General Assembly, bonds aggre- 
gating not to exceed the sum of eighty thousand ($80,000) dollars should 
be designated as '(Sewerage Bonds," and that  the proceeds of said bonds, 
mhen sold, should be used by said town exclusirely for the purpose of 
constructing and installing in said town a system of seaerage, and that  
bonds not exceeding the sum of forty-five thousand ($45,000) dollars 
should be designated as "School Bonds," and tha t  proceecls of said bonds, 
mhen sold, should be used by said town exc~lusirely for the purpose of 
building, equipping, furnishing, and maintaining in s t id  town public 
schools in which tuition for children of both races in said town should 
bo free. 

I t  does not appear from the record in  this appeal that  any bonds 
authorized by the General Assembly by ch. 15  of Private Lams of 
S o r t h  Carolina, Ext ra  Session 1920, were issued and sold by the tow1 
of Eas t  Spencer. I t  does appear, however, from recilals in the pre- 
amble of ch. 22, Private Laws of Nor th  Carolina 1921, that  a bond 
ordinance passed by the governing body of the town of Eas t  Spencer 
as authorized by the Municipal Finance Act, 1981, was approved by a 
majority of the qualified voters of said town a t  an  election held therein 
on 23 May, 1921. The said bond ordinance authorized the issuance by 
the governing body of the town of East  Spencer of its bonds in the sum 
of $60,000 for school purposes and the levying of a tax on the property 
in said town to  pay said bonds, when sold, as they should become due. 
The bonds authorized by said ordinance, and the election held approv- 
ing the said ordinance and the issuance of said bonds, were validated 
by ch. 22, Private Laws of Nor th  Carolina 1921. These bonds were 
issued and sold by the town of Eas t  Spencer. The  proceeds of thew 
bonds, aggregating the sum of $60,000, were used by the town of Eas t  
Spencer for the construction of schoolhouses in  said town and the 
equipment of said schoolhouses for school purposes. These are the 
bonds which are involved in this action. 

After the construction of said schoolhouses and the purchase of 
equipment for said schoolhouses by the town of Eas t  Hpencer, ch. 70, 
Private Laws of Nor th  Carolina 1923, was enacted by Ihe General As- 
sembly of this State. B y  said chapter, sec. 21 of ch. 74, Private Laws 
of North Carolina 1901, was stricken from said chapter and the follom- 
ing was inserted in  lieu thereof: 

"The board of aldermen of the town of East  Spencer shall elect and 
appoint school committees for the respective public or graded schools 
within said town, and the school committee shall have charge of said 
sohools, the buildings belonging to said schools, the power to elect teach- 
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ers, and have general supervision over all school property within said 
town, and that all school funds, either State, county, or city, going to 
or belonging to the schools of said town, which is District Number 
Eight, shall be paid to the treasurer of said town, and said treasurer 
shall disburse all school funds for school purposes on warrants issued 
or to be issued by the school committee of said town; and the Board of 
Education of Rowan County and the superintendent of public instruc- 
tion of said county are hereby directed and authorized to turn over to 
the treasurer of said town all school funds belonging to or going to the 
school districts of said town." 

By virtue of ch. 70, Private Laws of North Carolina 1923, the school 
district known as East Spencer District in Rowan County, which was 
established by see. 21, of ch. 74, Private Laws of North Carolina 1901, 
and whose boundaries are practically coterminous with the corporate 
limits of the town of East Spencer, a municipal corporation, became a 
special charter district of Rowan County, as defined by see. 3, of ch. 
136, Public Laws of Sor th  Carolina 1923, N. C. Code of 1935, see. 
5387. Since the enactment of said ch. 70, Private Laws of North 
Carolina 1923, the schools of said district have been under the exclusive 
control and supervision of the school committee elected or appointed by 
the board of aldermen of the town of East Spencer. The school build- 
ings now located in said district were constructed by the said school 
committee, without the approval of the Board of Education or the 
Board of Commissioners of Rowan County. The indebtedness incurred 
by the town of East Spencer for the construction and equipment of 
said buildings was incurred without the approval of either the said 
board of education or the said board of commissioners. The said in- 
debtedness is not the indebtedness of Rowan County, but is the in- 
debtedness of the town of East Spencer, lawfully incurred by said town, 
with the approval of the General Assembly of this State and of a ma- 
jority of the qualified voters of said town of East Spencer. 

Prior to the construction of the schoolhouses in the town of East 
Spencer, which were required for the operation of public schools in said 
town, the mayor of East Spencer appeared before the Board of Educa- 
tion of Rowan County and demanded that said board and the Board 
of Commissioners of Rowan County construct in said town school build- 
ings reasonably necessary for the maintenance and operation of schools 
in said town for a minimum term of six months. This demand was 
refused, and properly so. The General Assembly, by the enactment of 
ch. 70, Private Laws of North Carolina 1923, had relieved both said 
boards of any duty with respect to the schools in the town of East 
Spencer, and had deprived the said boards of any power or jurisdiction 
over said schools. Sec. 30, of ch. 136, Public Laws of North Carolina 
1923, N. C. Code of 1935, see. 5430. 
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The power of the Board of Education of Rowan County, with respect 
to the bonded indebtedness of the town of East Spencer a t  the date of 
the commencement of this action, is conferred by statute, which is as 
follows : 

"The county board of education, with the appro\-a1 of the board of 
commissioners, may include in  the debt service fund in  the budget 
( i . e . ,  the May  budget, which the board is required by statute to prepare 
each year. See N. C. Code of 1935, sec. 5596), the indebtedness of all 
districts, including special charter districts, lawfully incurred in erect- 
ing and equipping school buildings necessary for the six months school 
term, and when such indebtedness is taken over for payment by the 
county as a whole, and the local districts are relieved of their annual 
pa,vments, then the county funds provided for such purpose shall be de- 
ducted from the debt service fund prior to the division of this fund 
among the schools of the county as provided in this section." N. C. 
Code of 1935, sec. 5599. 

By virtue of the provisions of this statute the defendant the Board 
of Education of Roman County, with the approral  of the defendant the 
Board of Cornmissioners of Rowan County, had the power to include 
in the debt service fund in its May  budget of any year prior to the com- 
mencement of this action the indebtedness of the t o m  of Eas t  Spencer, 
as a special charter district of Roman County, in the sum of $44,000, 
and evidenced by its bonds, which was lawfully incurred by said town in 
erecting and equipping school buildings in said town n~xessary  for the 
maintenance and operation in  said town of schools for a minimum term 
of six months during each year, and thereby assume the payment of the 
said indebtedness as an obligation of Rowan County, with the result 
that  the property in said town would be relieved of taxes for the pay- 
ment of said indebtedness. 

I t  is expressly provided in said statute that  the power conferred 
thereby on the board of education of a county i n  this State, with respect 
to the assun~ption of the indebtedness of a district of the county, shall 
be exercised by said board in its discretion. When the board of educa- 
tion of a county has, in the exercise of its discretion, under the pro- 
 isi ions of the statute, assumed the indebtedness of a district of the 
county, such assumption is valid, and will be enforced by the courts of 
this State. I t  was so held by this Court in Xarshburn v. Brown, 210 
N. C., 331, 186 S. E., 265. I n  the opinion in that  case i t  is sa id :  

" I t  is the mandate of the Constitution of this State that  the General 
Assembly shall provide by taxation and otherwise for a general and uni- 
form system of public schools wherein tuition shall be fi-ee of charge to 
all children of the State between the ages of six and twenty-one years. 
This constitutional mandate contemplates tha t  the system of public 



N. C.] FALL TERM, 1937. 435 

schools which i t  is the duty of the General Assembly to  provide for all 
the children of the State shall be a State system, to the end that erery 
child in  the State b e t ~ e e n  the ages of six and twenty-one years, without 
regard to the county in  which such child shall reside, shall have an  
opportunity, a t  least, to attend a school i n  which standards set u p  by 
the State are maintained. When provision has been made by the Gen- 
eral Assembly for a State system of public scliools, as  contemplated by 
the Constitution, i t  is the duty of the board of county commissioners 
of each countv in the State to  maintain in each school district in its 
countv one or more schools for a term of a t  least six months in each 
year. Adequate buildings and equipment are manifestly required for 
the mainteuance and operation of these schools. N. C. Code of 1935, 
sec. 5467. I t  is, therefore, the duty of the board of county Commis- 
sioners of each county in  the State to  provide for the construction and 
equipment of adequate school buildings in each district of its county. 
When, for any reason, the board of county commissioners of a county 
has failed to perform this duty, and the buildings and equipment neces- 
sary for the maintenance and operation of schools for the minimu111 
term required by the Constitution hare  been provided by the district 
by the issuance of bonds or otherwise by statutory authority, the board 
of commissioners, a t  the request of the board of education of the county, 
may assume the indebtedness of the district and thereby relieve the dis- 
trict of the burden of such indebtedness. I n  such case the board of 
county commissioners is performing the duty which the Constitution 
imposes upon said board in  the first instance. I n  Reeves c. Board of 
Education, 204 N .  C., 74, 167 S. E., 454, i t  is sa id :  'There is no 
sound reason why a school district should have to pay out of its O W I  

taxable property a debt which the Constitution and the laws of the 
State impose upon the county. The  authority for the assun~ption by 
the caounty of the bonded debt of the various school districts is contained 
in see. 6, ch. 180, Public Laws 1925, as amended by ch. 239, secs. 4 and 
5, Public Lams 1927, X. C. Code of 1935 (Alichie), sec. 5599.' " 

While, ordinarily, the question as to whether the board of education 
of a county shall assume the indebtedness of a district, under the pro- 
visions of the statute, is addressed to the discretion of the board, a n d  
may be answered by the board in the exercise of it9 sound discretion. 
after a consideration of all the facts inrolved, there have been and 
doubtless mill be cases in which the board is required to assume the 
indebtedness of a district, without the exercise of ally discretion. I n  
such cases the district has a clear legal right to the assumption by the 
board of its indebtedness, which may be enforced by a wri t  of mandamus. 
Thus in Sckool Disfrict c. dlamance Coun fy ,  211 S. C., 213, 189 S. E., 
$73, nhere a special charter district in A\lamai~ce County had lawfully 
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incurred an indebtedness for the purpose of constructing and equipping 
schoolhouses in the district, which were reasonably necessary for the 
maintenance and operation within the district of schools for a mini- 
mum term of six months during each year, and the Board of Education 
of Alamance Colmtv had assumed the indebtedness of other districts 
in said county, lawfully incurred for the said purpose, it was held by 
this Court that  the Board of Education of Alamance County could not 
rightfully or legally refuse to assume the indebtednes3 of -the special 
charter district. and that  the district was entitled to a writ of mandamus 
to enforce such assumption. The  judgment of the Superior Court in 
that case was affirmed, on the authority of Hickory w. C'atawba County, 
206 K. C., 165, 173 S. E., 156. I n  the opinion by Clarkson, J., i t  is  
said : 

"On this record i t  appears that  the county of Alamance has assumed 
every school debt of every school district i n  the county except the debts 
of the special charter districts of hiebane, H a w  River, Graham, and Bur- 
lington. Having assumed some, we think i t  mandatory on the county 
cominissioners to assume all if the Xebane district buildings, sites and 
equipment are necessary for the conduct of the constitutional school 
terms." 

The decisions of this Court i n  School District c. Alamance County 
and in  H k k o r y  v. Catawba County support the contention of the de- 
fendants in the instant case that  in the absence of an  assumption by 
the defendants of the indebtedness of any district of Rowan County, 
the refusal of the defendants to assume tht. indebtedness of the plain- 
tiff, although such indebtedness was incurred for the construction and 
equipment of schoolhouses which mere necessary for the maintenance 
and operation of schools in said district for a minimum term of six 
months during each year, cannot be reviewed by the courts for the 
reason that  such refusal was the result of an  exercise by the defendants 
of the discretion vested in them bv statute. 

At the tr ial  of this case the jury has not, found by an  answer to an  
appropriate issue submitted by the court, nor has the court found, with 
the consent of the plaintiff and the defendants, that  the defendants 
hare  assumed the indebtedness of any district of Rowan County which 
was lawfully incurred by such district for the construction and equip- 
ment of schoolhouses reasonably required for the maintenance and oper- 
ation of schools in said district for  a minimum term of six months 
during each year. The  finding by the court,, with the consent of plain- 
tiff and defendants, that  the defendant the Board of Education of 
Rowan County has, from time to time, appropriated and paid to certain 
districts i n  Rowan County sums of money to aid such districts i n  the 
construction and equipment of schoolhouses in said district, or as partial 
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payments  on the indebtedness of such districts, is  not a finding tha t  said 
board of education has  assumed the  indebtedness of said districts o r  a n y  
p a r t  thereof. Such  appropriat ions a n d  payments  were made under  
s tatutory authori ty ,  and  i n  the exercise of discretion vested by s tatute  i n  
the Board  of Educa t ion  of Rowan County. I n  the  absence of a n  as- 
sumption by the  defendants of the  indebtedness of a n y  district in  
Rowan County, the  discretion vested by  s tatute  i n  the  board of educa- 
tion of said county, with respect to  the  assumption by said board of the  
indebtedness of a n y  district of the  county, remains i n  said board. F o r  
this reason there i s  error  i n  t h e  judgment of the Superior  Court  in this  
case. 

T h e  judgment is  r e ~ e r s e d  to the  end t h a t  the action m a y  be dis- 
missed. 

Reversed. 

W. W. MARTIS A N D  CALLIE M. BEACH v. W. J. BUNDY, TRUSTEE (ORIO- 
INAL PARTY DEFENDANT), AND JNO. W. MARTIN, LELA FLEMING, 
KATIE BEACH, JOHK D. MARTIN, H. W. MARTIN, C. W. MARTIN, 
7T7. J. CARSON, BAUGH & SONS CO., AND J. W. H. ROBERTS, GUARDIAN 
AD LITEM OF KATIE BEACH. 

(Filed 24 November, 1937. ) 

1. Husband a n d  Wife 8 I-Power of married women t o  make  contracts 
affecting property. 

By virtue of C. S., 2507, a married woman may make contracts affecting 
her personal and real property a s  though she were unmarried, except 
that her privy examination must be taken and her husband's written 
consent had to conveyances of her real property, and the requirements of 
C. S., 2515, must be met in contracts between her and her husband affect- 
ing her real property or the corpus of her personal property. hT. C. Con- 
stitution, Art. X, sec. 6. 

2. Partition § 11- 

Deeds executed by tenants in common among themselves to effect a 
partition of the property are  not deeds of bargain and sale and do not 
convey title, but merely destroy the unity of possession and designate the 
share of each by metes and bounds. 

3. Adverse Possession 8 4a- 
Where tenants in common, pursuant to a parol partition, take posses- 

sion in severalty and make no demand on each other for rents, issues, or 
profits, but recognize each other's possession to be of right and hostile, the 
law will presume a n  actual ouster and a supervening adverse possession. 

4. Adverse Possession 88 4a, l&Pleadings held sufficient t o  raise issue 
of adverse possession of tenant  in common under  parol partition. 

Vhere  i t  i s  alleged that  defendant's predecessor in title went into 
possession of the locus in quo pursuant to a parol partition between him 
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and his cotenants in  common, and that each tenant thereafter held his 
share so allotted in severalty and hostilely to his cotenants for more than 
twenty years, the allegations are  sufficient to raise the issue of title by 
adverse possession in the tenant in common, C. S., 430, and i t  is error for  
the trial court to disregard the plea of title by ndrerse possession and 
refuse to submit the case to the jury. 

Estoppel 9 6g-Married woman may be  estopped when her  acts change 
conditions so  t h a t  parties may not  be placed in s tatu quo. 

The land in question mas held by tenants in commcln. The husband 
of one of the tenants bought the interest of another tenant, and thereafter 
the husband and the heirs entered into a par01 agreement, and pursuant 
thereto deeds were exchanged between each of the heirs and the husband 
to effect a partition, but in the deed to the husband, signed by his wife 
a s  one of the heirs, the rrife's privy examination mas not taken and the 
certificate of the clerk mas not executed a s  required by C. S., 2515. 
Thereafter the wife, prior to the effectire date of the Nartin Act (C. S., 
2607) ,  with the written consent of her husband, conveyed the share 
allotted to her in the partition. Held: Upon the death of the wife her 
husband her surviving, her inchoate dower in the share allotted to him 

terminated, and even conceding her joinder in the partition deed to 
him mas inoperative under C. S., 2515, her heirs may be estopped under 
the doctrine of estoppel by laches as  existing prior to the Martin Act. 
from setting up any interest in the share allotted to him, since her valid 
conveyance of the share allotted to her prevents the parties from being 
placed in statu quo. 

*IPI*EAL by defendants W. J. Bundy,  trustee, J o h n  R. X a r t i n ,  W. J. 
Carson, a n d  B a u g h  8: Sons Company,  f r o m  Cranmcr, J.. a t  Apr i l  Term,  
1937, of PITT. Reversed. 

T h i s  i s  a n  action brought  by plaintiffs against certain of the  defend- 
an t s  to  restrain the  sale of l and  (describing same) ,  i n  which plaint i f fs  
with the i r  brothers  and sisters (a f te rwards  made  pal t ies  defendant)  
claim a one-fifth interest. T h e  restraining order  was continued to the  
hearing. T h e  facts  of record a r e  as  follows: ( 1 )  W. G. Whichard ,  of 
P i t t  County, iS, C., died about  1875 intestate, seized and  possessed of 
some 500 acres of land i n  P i t t  County  known as  his  ('Home Place." 
R e  lef t  sn rv i r ing  h i m  fire children-Ashley Whichard  W. A. Which-  
a r d  (who marr icd  J. G. Taylor ) ,  M. L. Whichard  (who marr ied  J o h ~  
W. I d a r t i n ) ,  a n d  M. R. Whichard  (who marr ied J. J. Jones) ,  and 
F. M. Whichard.  O n  i December, 1882, Ashley Whichard  and wifc 
conveyed the i r  interest i n  the land to J o h n  W. X a r t i n ,  the  deed being 
duly recorded. 

I t  is  alleged i n  the  answer of appeal ing defendants : "That  i n  the  ear ly 
fal l  of 1885 the  children of W. G. m h i c h a r d  above named, except Ash- 
ley Whichard  and  J o h n  W. Mar t in ,  entered in to  a n  agreement to  divide 
the W. G. Whichard  land  among t h e  said children of TV. G. Whichard  
nnd J o h n  Mar t in ,  the said J o h n  W. M a r t i n  taking one share o r  a 
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child's part, he having purchased the share and interest of Ashley 
Whichartl in said W. G. Whichard lalid. That  they agreed to make a 
niutual partition or division among themselves, and to pass deeds to 
each other, instead of partition by special proceeding in court. That ,  
pursuant to said agreement, the said children and John  W. Martin 
called in Willis Whichard, a prominent citizen of tlie county and who 
was also a surveyor, and Marcus Manning, a surveyor, and had them 
to survey and divide said land equally and fair ly among said children 
and John W. Martin, he representing one share and interest as abore 
stated. That  they proceeded to divide said land in five shares or lots, 
each share adjoining or running to the run  of Grindal Creek on the 
north, and said shares or lots mere numbered 1, 2, 3, 4, and 5. That  
said children and John W. Martin drew for said land and John W. 
-1Iartin drew lot 1; TIT. A. Whichard drew lot 2 ;  -19. R. Whichard drew 
lot 3 ;  -11. L,  Martin (who married Jolin W. Martin)  drew lot 4, and 
F. M. Whichard drew lot 5. That  the said TVilli3 Whichard drew the 
said division deeds and all of said children, including N. L. Martin. 
signed the said deed to Jo1111 W. Martin for lot 1 ;  and all of said chil- 
dren, including John  W. Martin and wife, sigued a deed to  W. .I. 
TVhichard for lot 2 ; and all of said children, including John  W. Martin 
and wife, 31. L. Martin, signed deed to I f .  R. Whichard for lot 3 ;  and 
all of said children, including John  W, Martin, signed deed to 31. I,. 
l h r t i n  for lot 4 ;  and all of said children, including John W. Xar t in  
and wife, M. L. Xar t in ,  signed deed to F. 11. Whichard for lot 5 .  The 
said deeds were all executed on 9 September, 1885, and all acknowledged 
before E. A. Noye, C. S .  C., on tlie same day and ordered recorclcd by 
h im;  ant1 all of said deeds recorded in  Book 1-4 of the P i t t  County 
registry. . . . The plaintiffs contend that the defendant's title is 
defectire, for that the certificate of probate of E. A. Moyc, clerk of the 
Superior Court of P i t t  County, in probating the deed of F. 31. Which- 
ard, N. L. Martin et als. to John  W. Xar t in ,  recorded in Book 1-4, 
page 505, of the P i t t  County registry, does not show that  39. L. Martin 
was privately examined, nor that  the clerk found the facts required to 
be found by see. 2515 of the Consolidated Statutes of S o r t h  Carolina. 
Defendant Jolin W. Martill, opposing defendants' contentions, alleged 
that it was not necessary to put title in John W. Martin, as he took a 
child's part  from Ashley Whichard and wife by deed, as above set out, 
and this particular deed did not pass title to John TV. Martin, i t  simply 
allotted to him and fixed his possession and restricted his possession to 
that  which was already his, and that  was tlie case with the other tenants 
in common receiving deeds. Tha t  M. L. Martin took and accepted a 
deed for Lot S o .  4 signed by John  W. Martin and the other tenants in 
common, and she joined in the deeds to the other tenants in common, 
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and she was bound by her action, and was estopped to claim any part 
of Lot No. 1 deeded and assigned to John W, Martin as long as she took 
and held Lot No. 4, which she did, and her children, including the plain- 
tiffs, are estopped to now question or attack said deed or to claim any 
interest i n  the land described and allotted and conveyed in  said deed; 
and the defendant pleads the said action of M. L. Martin as a complete 
bar and estoppel against the plaintiffs and the other children of M. I;. 
Martin to claim or recover anything in this action." 

Thereafter, on 15 January ,  1895, the said M. L. Martin conreyed her 
said Tract  No. 4 to J .  J .  Jones. "That said deed n-as for a valuable 
consideration set out i n  said deed; that her husband, John  W. Martin, 
joined with her in said conveyance; tha t  i t  was duly probated with her 
private examination and recorded, and the grantee went in possession 
under said deed, and he and his assigns h a w  since held said land. That  
the said M, L. Nar t in ,  har ing  entered into said partition agreement 
with her cotenants in ?ommon, as abol-e set out, and har ing  executed 
deeds to her said co-tenants in common, including the dsed to John W. 
Martin, the deed in question, and having accepted deed from her co- 
tenants in common for Lot No. 4, said W. G. Whichard land, and 
having accepted the same and held the same for more than seven years, 
nearly ten years, and having then sold the snme by proper deed to J .  J. 
Jones, she estopped herself to claim any right or  interet;t in Lot No. 1 
con~eyed  to John  W. Martin, or to claim any right or interest in the 
lots of land conveyed and allotted to the other tenants in common, ant1 
she never did claim or assert any right or interest in lot 1 assigned and 
deeded to John  W. Martin, nor to any of the other lots assigned and 
deeded to the other tenants i n  common, and she died in  3902. That  the 
plaintiffs and the other children of >I. I,. Martin are licewise -topped 
by the said action of &I. L. Martin above set out to claim or hold ally 
rights or interests in the said Lot No. 1 allotted and deeded to John W. 
Martin as above set out;  and the defendant pleads such acts and deed 
of M. L. Martin as a complete bar and estoppel againc;t the plaintiffs 
and the other children of 31. L. Martin to maintain this action. That  
the defendant John IT. Martin has held the land in question in abso- 
lute and adverse possession, in his own right and under known and 
l-isible lines and bountlaries, for 50 years, and under colorable title 
during said term of 50 years, and he pleads such adverse possession 
under known and visible lines and boundaries and under colorable title 
in bar to any recovery against him in  this action. And on account of 
the adverse possession of the defendant for the term al~ove set out he 
pleads the 20-year statute of limitations and the 7-year statute of limi- 
tations in  bar of any recovery by the plaintiffs or any of the children 
of M. L. Martin." 



N. C. ]  FALL TERM, 1937. 441 

The defendant John W. Martin, together with his wife, Laura Mar- 
tin, whom be married after the death of M. L. Martin (his first wife), 
made a deed of trust to W. J. Bundy, trustee, to secure certain in- 
debtedness. The  defendants Baugh & Sons Co. and W. J .  Carson are 
holders of notes secured by the deed of trust. 

Defendants pray, in pa r t :  "That the action be dismissed a t  the cost 
of the plaintiffs, and that  the defendant John  W. Martin be adjudged 
the sole and absolute owner in  fee simple of the tract of land in con- 
troversy, subject to the deed of trust in question." 

The judgment of the court below was as follows : "This cause coming 
on to be heard before his Honor, E. H. Cranmer, judge presiding, and 
a jury, a t  the April Term, 1937, of the P i t t  Superior Court, and being 
heard, and upon the reading of the pleadings and argument of counsel 
for plaintiffs and defendants, it  appearing to the court that  the deed 
from N. L. Xar t in  and others to the defendant John  W. Martin, of 
record in Book 1-4, a t  page 505, of the P i t t  County public registry, 
was void for the reason that  same mas not acknowledged in the manner 
p r o ~ i d e d  for by law, as set out in C. S., 2515. Sow,  therefore, it  is, 
upon motion of plaintiff, ordered, adjudged, and decreed that  the plain- 
tiffs TV. W. Martin and Callie M. Beach, together with John  W. Mar- 
tin, Lela Fleming, Katie Beach, John  D. Martin, C. W. Martin, and 
H. IT. Martin are owners in fee of a one-fifth undivided interest in 
and to the land described in the complaint, subject only to the life estate 
of their father, J. W. Martin, as tenant by the eurtesy thereon. That  
the defendant W. J. Bundy, trustee, be and he is hereby forever re- 
strained from selling the reversionary interest i n  the said one-fifth un- 
divided interest i n  said tract of land to satisfy the lien of the deed of 
trust of record in Book S-18, a t  page 306, of the P i t t  County public 
registry. I t  is further ordered and adjudged that  the defendants Jno.  
W. Martin, W. J. Carson, Baugh 6: Sons Co., and W. J. Bundy, trus- 
tee, pap the costs of this action, to be taxed by the clerk. I t  is further 
ordered and adjudged tha t  the said deed of trust as to the four-fifths 
undivided interest in favor of John  W. Martin and as  to the life estate 
of John W. Martin upon the remaining one-fifth undivided interest be 
and the same is hereby foreclosed, etc. . . . And this matter is 
retained for the further orders of the court with respect to the sale of 
the interest herein directed to be sold, and for no other purpose. 

E. H. CRANMER, 
Judge  Presiding." 

The defendants W. J. Bundy, trustee, John  W. Martin, W. J. Carson, 
and Baugh & Sons Co. excepted, assigned error to the foregoing judg- 
ment, and appealed to the Supreme Court. 
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Albion Dunn for plaintiffs. 
Coburn & Coburn for 17. J .  Bundy, trustc~e, and Baugh & Sons Co. 
Julius Rrozcn for John TI'. Xartin. 
William S. Tyson for W .  J .  Carson. 

CLARKSOB-, J. The exceptions and assignments of error of appealing 
defcndants are as follows: "(1) F o r  that  the pleadings raised issues of 
fact that  vere  material to the rights of the defendants, and under the 
law h:d to be passed upon by a jury, and in taking thl3 case from the 
jury and signing the j u d p c n t .  as he (lid, the court dcprired the de- 
fendants of their rights under the law and the Constitution. ( 2 )  Tha t  
the answers of the defendant appellants all alleged that  the land in 
question was a par t  of the TT. G. Whirhard,  deceased, lnnd, arid that  
i t  n a s  d i ~ i d c d  by mutual  agreeii~ent by and betwecn hiq heirs and Jo1111 
TT. Xart in ,  the said John W. Martin having purchased the sharo and 
interest of -1shley Whichard, a son and heir of TrT'. G. TThichartl. That  
quitclaim or allotment deeds were passed between the sa d heirs, includ- 
ing John W. Martin, who had purchased the share of A ~ h l e y  Whichnrd. 
That  31. L. Mar t in  and the other heirs of W. G. Whichard joined in a 
quitclaim deed or allotment deed to John  W. Martin and releasing and 
assigning to him Lot No. 1 of the W. G. Whichard 1an I ;  and the said 
John  W. Martin and the other heirs of W.  G. whirhard joined in a 
quitclaim deed or allotment deed to M. L. Martin alloting and releasing 
to her Lot KO. 4 of the W. G. Whichard land. Tha t  the Ashley Which- 
ard deed and the said two quitclaim or allotment deeds are copied and 
attached to the anmers  of W. J .  Bundy, trustee, and also Baugh & Soni  
Co.. and marked Exhibits A, 13, and C', as shown in tlw record. That  
the complaint alleges that the lnnd in question, the lantl which the p la i~l -  
tiffi are claiming an  interest in, to be Lot Xo. 1 ill thc division of the 
lands (of TiT. G. Whicliard, and with said allegation in the complaint. 
and the allegations a h o ~ e  referred to in the said answers . . . the 
court 7 m s  in  error i n  entering judgment without a verdict of the jury. 
( 3 )  For  that  it is alleged that  Lot S o .  1 of the TV. G. Whichard land 
was allotted to N. L. Martin, anti, as allcpcd in the ansners of the all- 
pellants. that  John TIT. Martin and the other heirs of VT. G. Whichard 
made and executed a quitclaim deed or allotment to M L. Martin for 
said Lot S o .  4, and that she took rharge and possession of the same and 
more 1 han ten years thereafter conveyed i t  to  J. J. Jones;  and they 
further pleaded that  in so doing she ratified and approred said division 
and the said quitclaim division deeds or allotments, and pleaded her said 
action as an  eqtoppel against the plaintiffs and the ot ler children of 
M. 1,. Martin to claim or hold any of the land in roll rovcrsy or Lot 
S o .  1; and the judgment sig~ied hy the court ignored :aid plea of estop- 
pel, and this was error. ( 4 )  Fo r  that  the judgment e i g ~ ~ e d  ignored the 
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statute of limitations pleaded by the defendants, appellants, and de- 
prived them of said plea, and this was error. ( 5 )  F o r  that  in addition 
to the reasons above set out why the said judglnent so signed was errone- 
ous, the defendants, appellants, say that  the court placed the wrong 
construction upon the purported deed of 31. L. Martin and others to 
John W, Martin,  the deed or paper writing in  question; for that he 
construed and treated i t  as a deed of bargain and sale conveying the 
land to John  W. Martin, when in fact and in truth it was only a par- 
tition allotment and located and described his interest in severalty and 
conveyed nothing; for his title was derived by his deed from Ashley 
Whichard and wife, and therefore the probate to said purported deed 
or paper writing did not violate C. S., 2515, or other requireme~it:: of 
the !a\v." 

On the defense, set up  by tlle appealing defendants, certain material 
facts were alleged. These facts were not tried by a jury, nor found by 
the court below by consent and a jury waived. The defenses set up  were 
germane, and if found to be true were valid and would defeat the plain- 
tiffs and the claim of the others. 
S. C., Code, 193.5 (Michie), sec. 2.515, is as follows: " S o  contract 

made between husband and 11-ife during coverture shall be valid to affect 
u 

or change any part of the real estate of the wife, or the accruing inclonle 
thereof, for a longer time than three years next ensuing tlle making of 
such contract, or to impair or change the body or capital of the personal 
estate of the wife, or the accruing income thereof, for a longer time thau 
three years next ensuing the making of such contract, unless such con- 
tract is  in writing and is duly proved as is required for conveyancm of 
land;  and upon tlie examinatioii of the wife, separate and apart  from 
her husband, as is now or may hereafter be required by law in the pro- 
bate of deeds of fe711rs c o c e r f ,  it  shall appear to tlle satisfactio~i of such 
officer that  tlie wife freely executed such contract, and freely consented 
thereto at the time of her separate exaniination, and that  the same i* 
not unreasonable or injurious to her. The certificate of the officer shall 
stat0 his conclusions. and shall be conclusive of the facts therein stated. 
But  the same may be impeached for fraud as other judgments may be." 

I n  Caldzvell r .  B l o z i ~ ~ f ,  193 X. C., :GO (562-3)) i t  is writ ten:  " I t  has 
been uniformly held by this Court that the deed of a wife, conveying 
land described-therein to her husband. is void unless there is  attached or 
annexed to said deed the certificate of the probate officer as required by 
statute. . . . (P, 563.) S o  deed from a wife to her husband, con- 
 eying her land to him, is valid unless the officer who certifies that he 
privately examined the wife, as required by statute, shall also state in 
his certificate his conclusions that  said deed is not un~-easonable or 
injurious to her." Foster I * .  TTrillian~,s, 182 S. C., 632. See C. S., 3351. 
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Const. of N. C., Art. X, sec. 6, is as follows: "The real and personal 
property of any female in this State acquired before marriage, and all 
property, real and personal, to which she may, after m a i ~ i a g e ,  become in 
any manner entitled, shall be and remain the sole and separate estate 
and property of such female, and shall not be liable for any debts, obli- 
gations, or engagements of her husband, and may be devised and be- 
queathed and, with the written assent of her husband, conveyed by her 
as if she were unmarried." C. S., 2506. 

C. S., 2507 (Martin Act, Pub.  Laws 1911, ch. l og ) ,  is as follows: 
"Subject to the provisions of section 2515 of this chapter, regulating 
contracts of wife and husband affecting corpus or income of estate, every 
married woman is authorized to contract and deal so as to affect her 
real and personal property in  the same manner and with the same effect 
as if she were unmarried, but no conveyance of her real estate shall be 
valid unless made with the written assent of her husband as provided 
by see. 6 of Article X of the Constitution, and her privy esamina- 
tion as  to the execution of the same taken and certified as now required 
by law." The effect of the Mar t in  Act (this section), is to take mar- 
ried women out of the classification which the law recognized prior to 
its enactment and to make them, with respect to capacity to contract, 
s l~ i  juris. This section should be held to mean what it plainly says, that, 
except as to  contract with her husband, i n  which the fcrms required by 
section 2515 must still be observed, and except in conveyances of her 
real estate, i n  which case her privy examination must still be taken and 
her husband's written consent had, a married woman can nov- make any 
and "all contracts, so far  as to  affect her real and personal property," 
i n  the same manner and to the same effect as if she were unmarried. 
Tl'arren, v. Dnil, 170 N .  C., 406 (410) ; Lipinsky v.  Rwell,  167 S. C., 
508; Everett C. Ballar.d, 174 S. C., 16 (18) ; Brozom v.  Brown, 205 N. 
C., 64. This  section practically constitutes married women free traders 
as to all their ordinary dealings. 

I n  Harrison C. Ray, 108 K. C., 215 (216-17), it  is  sa id :  "The grant- 
ors were not co~iveying any additional estate or interest to Oakley Har -  
rison. H e  had bought nothing, and they lvere not making him a present 
of anything. The deed only assigned to him in severalty and by metes 
and bounds what was already his. The  grantors conveyed no part of 
their shares. They had no interest in the share embraced in the deed 
to Oakley Harrison, and could convey no interest therein to hini or any 
one else. I t  was his by the conveyance from his father. H e  received 
no title nor estate by virtue of the deed from his brothers and sisters, 
nor could his wife. H i s  direction to the other heirs (if given) to convey 
to himself and wife could not have the effect to make the deed a con- 
veyance of anything to his wife when it was not such as to himself. 
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The title being already in  him, the deed merely designated his share by 
metes and bounds and allotted it to be held in severalty. S o  title passed 
by the deed, nor by any of the deeds. 'Partition makes no degree. I t  
only adjusts the different rights of the parties to the possession. Each 
does not take the allotment by purchase, but is as much seized of it by 
descent from the common ancestor as of an  undivided share before par- 
tition.' Allnatt on Partition, 124. The deed of partition destroys the 
unity of possession, and henceforth each holds his share in severalty, 
but such deed confers no new title or additional estate in the land. 2 
Bl., 186. Hence it is that in partition, whatever the form of the deed, 
there is an  implied warranty of title by each tenant to all the others. 
Huntley v. Cline, 93 K. C., 458." Jones G. ,llyatt, 153 3. C., 223 (230) ; 
Sfillard v. Smuthers, 175 N. C., 60;  Va7entZne v .  Granitc Corp., 103 
N. C., 578 (580-1) ; Insurance Co. v .  Dial, 209 S. C., 339 (348).  

I n  Collier v. Paper Corp., 172 N .  C., '75-6, we find: "Mrs. Collier 
and those claiming under her have been in continuous and exclusive 
possession since aforesaid partitions now nearly forty years. d parol 
partition is not void, but merely voidable. I t  is not necessary to pass 
on the point whether the plat made by the surveyors a t  the instance of 
the executors when they executed the power, conferred by the will, to 
make partition, and which plat was adopted by them, take this out of 
the class of parol partitions. The partition is valid, since i t  has been 
acquiesced in  for more than twenty years. Treating this as an oral 
partition, 'Any evidence is admissible which tends to show either rati- 
fication of the partition or conduct from which the parties seeking to 
disregard i t  are held to be estopped from so doing.' 30 Cyc., 164. 
. . . The plaintiffs and defendants have been in undisputed posses- 
sion of the tracts as allotted by the executors in execution of the power 
in 1877. I n  Rhea 1;. Craig, 141 N .  C., 802, it is said:  T h e r e ,  after a 
parol partition between the tenants in common, who severally took pos- 
session, each of his part, and hare  continued in the sole and exclusive 
possession for twenty years without making any claim or demand for 
rents, issues or profits by any of them upon the others, but recognizing 
each other's pos~ession to be of right and hostile, the law will presullle 
an  actual ouster and a supervening adverse possession, as much $0 as 
where the possession was of the whole instead of a part  only.' " Roberts 
v. Ins.  Co., ante, 1. 

Conceding, but not deciding, that  the partition deed made by 11. L. 
Martin to J o h n  W. Martin, her husband, for lot 1 was inoperative 
under section 2515 supra, John W. Martin was the owner of one-fifth 
( l / 5 )  interest i n  the 500 acres of land purchased from Ashley Whichard 
on 7 December, 1882, in his own right. 
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N. C. Code, 1935 (Michie), see. 430, reads: "No action for the re- 
corery or possession of real property, or tlie issues ant1 profits thereof, 
sliall be maintained wlien the perso11 lu possession thereof or defendant 
in the action, or those under whoin lie claims, has poscei,sed the property 
under known and xislble lines :tiid houndarieq adrerwly to all other 
persons for twenty years; and such lmswAoil io lield g i v e  a title in 
f re  to the possessor ill snch property ag:iin.;t all per5oiLs not ullder dis- 
ability." 

I f  by p r o 1  there mas a division in thc fall of 1Y:G of the JFT. (;. 
Whichard land, and John W. Martin went into posiession of the laud 
a t  tliat time ant1 lie a i d  others wllo claim title l i l~der him have beell in 
possewion of same for 20 years, i n  accordance with section 430 supra,  
lle Iia, a statutory f w  simple title. O U P H S  I , .  L1itn11c~ Cfo., 210 S. C., 
504; A". c., r r , : / r ? ,  133;  B e r r y  1). C o p p e r s m i f h ,  trnfe, :DO. Tlirll again 
11. L. Martin,  wife of John  W. Martin, went into possession of her 
one-fifth (1/5) interest, Lot No. 4, i n  her own right under tlie par- 
tition deed or by parol diTision in  1885, and had posses:ion of same and 
sold same to J .  tJ. ,Jones on 13 Janu:~ry.  1895. The parties cannot now 
be placed in s ta fu  quo. From tho long period of delay on the facts de- 
w l o p d  the doctrine of estoppel by laches may apply. S p m k l r  1 % .  

I l o l f o n ,  146 3. C., 238 (266). 
Tlit. principle of estoppel is thus stated: ('The doctrine is founded 

upon equity and good conscience; and tlip party claiming the estoppel 
must haye done something, paid something, or in some ,lay cllanged his 
position for the worse, so that  he will not he left or cal not he put back 
in  liis former condition, in case the other party is alloved to  assert his 
orizirial rights." Story's Eq. ,Jur., TTol. 4, see. 1598 (14 ed.) ; l'rzlsf 
( '0 .  7%. 1Ir?jnff ,  191 N. C., 133 (136) ; Oil Co. v. J e n k i n s ,  ante ,  140 
( 144-5). 

31. L. Xar t in ,  n i f e  of Jolin JJT. Nar t in ,  lint1 only a11 inchoate right 
of dower in Lot S o .  1, when she (lied this rlgllt >ins est  nguished. Since 
?il. L. Martin received the land by parol partition, and n ith her husbaild 
conveyed it prior to  tlie RIartin Act, the application of the doctrine of 
estoppel to her, except where the doctrine of estoppel by laches prevails, 
must be determined in  the light of the law as it existed prior to the 
Martin supra. The full doctrine of estoppel did not apply to a 
niarritd woman because she n.as not \u i  j w i s  a i d  was under disability, 
but she could bind herself by 11 ay  of cstoppc.1 by some affirmative act of 
fraud upon ~ l l i c h  a prudent inail might rctly to his irijurv in matters 
affecting licr rights. 7'ozclcs 1 .  Fisher,  77 X. C., 443; Kelly Contracts 
of Married Women, 11. 1 2 % ;  Biqhop, the Law of Xarricld Women, Vol. 
2. 1). 493. The rule was stated by S n z i f h .  C'. .7.. in IT7eatlzers1we v. Par-  
rctr, 97 N. C., at  p. 111, as follows: "Unless the element of fraud is 
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present i n  the declarations or coilduct of a normil uildcr corcrture, up011 
the fai th of \illich another has acted to his ow11 injury, and nhich may 
reasonably be supposed to induce him to act, she cannot lose ally of her 
just rights of property." 

E r e n  after the enahling statute there is authority to support the -\.lei\. 
that although estoppel applies generally to women, still i t  does ~ o t  
apply with reference to her claim of real ehtate unless there hits becn 
actual fraud on her part. IIarris, Contracts by Married IVomen, 1). 
4 .  However the more general and better ~ i e w  is that  "to the extent 
that  new enactments liberate and remove lier disabilities and enlarge her 
powers as a fema sole, and she conllllits acts of estoppel, they may estol) 
her if sought to he ellforced agaimt  her." Cord, Legal and Equitable 
Rights of Married Women, 2nd ed., see. 1287, and casci In note\ 
2 and 3 thereunder; Bishop, Law of Married Women, S Z L ~ I  u,  11. 305. 
citing with approral  Bodine 7%.  Kllleen, 53 K. T., a t  p. 96, wliere . L l i e l ~ .  
J., concludes, "The reason of the rule ceasing with the remoral of the 
incapacity, the rule fails." Kelly, Contracts of Married Vomcn, s u p r c t .  
pp. 122-3. 

I f  M. L. Martin herself was not estopped, uilcler the prior law. the 
succeeding to her title carmot now asiert her rights as theS have by tht.ir 
o n n  laches permitted another doctrine to become operatire. I f  the pos- 
session of the land has been held adrersely for t n e l l t  e a r s ,  in acvxrcl- 
ance with the statute, C .  S., 440, supra, they callnot noli claim the laud. 

Fo r  the reaions g i ~  en the judgment of the colwt helon ib 
Reversed. 

EARL LEDFORD v. B. A. SMITH. 

(Filed 24 Xovember, 1937.) 

1. Appeal and Error 9 21- 
Where the charge is not in the record it will be presumed that the trial  

court correctly charged the law applicable to the facts. 

The essential elements of abuse of process are:  (1) The existence of 
an ulterior purpose, and ( 2 )  a willful act in the use of the process not 
proper in the regular prosecution of the proceeding. 

3. Process § 13--Use of criminal process to collect civil debt constitutes 
abuse of process. 

Plaintiff's evidence was to the effect that he paid defendant the balance 
due on the purchase price of land and defendant handed him a deed for 
the property, that defendant then contended that certain fixtures did not 
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go with the building and that plaintiff owed interest on the money, and 
told plaintiff if he tool; the deed with him without paging these items he 
mould have plaintiff indicted, that plaintiff insisted he had paid the full 
purchase price and took the deed, and that defendanl: thereafter swore 
out a warrant charging false pretense, that on the trial before the 
recorder, the recorder told defendant he could still have the deed set 
aside, and defendant's attorney stated on the trial that  the reason they 
did not sue plaintiff civilly was that  plaintiff had nothing, and that they 
could collect the money nfter the conviction for fals,: pretense. Held: 
?'he evidence was sufficient to be submitted to the jury in plaintiff's action 
for abuse of process in using criminal process to collect a civil debt. 

4. Same: Trial 9 37-Issue, taken with allegations and  evidence, held 
sufficient t o  support judgment for  abuse of process. 

In an nc.tiou for i ~ l ) n h ?  of p r o ~ w \ .  nn iqsne au to wliether defendant 
nbused the process of the court in having plaintiff ind cted a s  alleged in 
the complaint, i s  held sufficient to support judgment i ?  plaintiff's favor, 
when construed with the allegations and evidence to I he effect that  de- 
fendant abused the process of the court in  wrongfully 2nd villfully using 
it to collect a civil debt. 

5. Execution § 25--Execution against the  person niay be issued upon ver- 
dict i n  plaintiff's favor i n  action for  abuse of process. 

An order for execution against the person of defendant to be issued 
upon return of execution against his property unsatisfil:d, is proper upon 
a verdict establishing that  defendant wrongfully and willfully abused the 
process of the court, fraud not being a n  element of abuse of process, and 
the constitutional provision against imprisvnment for debt except in cases 
of fraud not being applicable to torts. N. C. Constitution, Art. I, sec. 16;  
C .  S., 767, 768. 

6. Constitutional Law 9 34- 
The constitutional provision that  no person shall be imprisoned for 

debt except in cases of fraud, Art. I. sec. 16, applies :o actions cx cow 
t i m t u ,  and has no application to actions in tort. 

BARNHILL, J., dissenting. 

STACY, C. J., and TT~INBoRNE, J. COllCUr ill dissent. 

APPEAL by defendant  f r o m  Johxs ton ,  J.,  and  a jury, a t  M a r c h  T e r m ,  
1037, of CLEVELAXD. N o  error .  

T h i s  mas a civil action t r ied a t  the  March  Term,  1937, of Cleveland 
County Super ior  Court.  T h e  plaintiff, fo r  h i s  first cause of action, 
alleged t h a t  the defendant, maliciously a n d  without  probable cause, 
caused and  procured the plaintiff to  be indicted by  swearing out a war- 
r a n t  charging the  plaintiff wi th  the cr ime of false pretense, and  t h a t  the  
defendant  prosecuted t h e  plaintiff before the  recorder of Cleveland 
C o u n t ~ ,  N. C., a n d  caused h i m  to be held under  a $20C1.00 bond f o r  h i s  
appearance t o  the  Superior  Cour t  of Cleveland County, K. C., a n d  t h a t  
the solicitor refused to send a bill to the g r a n d  j u r y  f o r  said offense; 
and  t h a t  t h e  purpose of defendant  was to  use the  process of the  courts to 
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oppress the plaintiff and force the plaintiff to pay the defendant money 
which he did not owe, arld that  because of same the plaintiff had beell 
damaged. 

Fo r  the second cause of action the plaintiff alleged that  defendant 
maliciously and falsely, with intent to oppress, abuse, and malign plain- 
tiff, did unlawfully, willfully, and feloniously charge that the plaintiff 
committed a crime of larceny after trust, and caused the plaintiff to be 
indicted before the grand jury on said charge, and that  the defendant 
employed counsel to prosecute said charge. That  said charges of grand 
larceny and false pretense were maliciously and falsely spoken and 
uttered by the defendant with intent to harass, vex, annoy, and injure 
the standing and reputation of the defendant in the community, and 
that on this bill of indictment, after B. A. Smith testified, the court in- 
structed the jury to enter a verdict of "not guilty." The plaintiff 
elected to t ry  the case, arld the case was tried on the theory of "Abuse 
of Process." 

The allegations of the complaint and the evidence 011 the trial were 
to the effect: That  plaintiff was 33 years old and had a wife and two 
children. His  general reputation mas good, and he had never been 
indicted before. Plaintiff had a transaction with defendant in regard 
to the purchase of some real estate from defendant. I t  was a 25-foot 
lot with a building on it which had been half torn down. Plaintiff wa- 
to fix it up  and purchased it for $650.00. There were some stools in the 
building fastened to the floor, but in the trade no exceptioil was made 
about them. Plaintiff was to pay $5.00 a week until lie had paid 
$250.00, a i d  the balance of $400.00 was to be financed through thc 
Building and Loan -hisociation. H e  repaired the building and paid 
the $5.00 a week until the $250.00 was paid. Plaintiff testified: "I 
told him (defendant) if he would have the deed fiscd I would pay the 
balance. H e  came down and told me lie had the deed fixed, and I went 
and he handed me the deed and I counted out the balance, $400.00, and 
he said, 'Those stools, they don't belong in with the building.' H e  says, 
'You will have to pay extra for those.' I says, 'Mr. Smith, 1 bought 
the building for $630.00 like it was and I was supposed to fix i t  up. I 
paid for having it fixed u p  and $5.00 a week until I paid you $850.00 
and paid you the other $400.00, and you give me the deed,' and I said 
'I think i t  is paid for. That  is the amount I was supposed to pay.' 
And he said, 'There is interest on that, too.' Thirty-nine dollars and 
something I believe he said. I says and told him how I was supposed to 
pay it and I had paid it, and he says, 'Well, you can't take that  deed 
off from here without you finish paying for i t ;  pay the balance for the 
stools, a i d  interest.' I says, 'Well, I have done paid you and you gave 
me the deed,' and I says, ' I t  belongs to me.' H e  says, 'If you take that 
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deed off I will hare  you arrested.' I says, 'You will hare  to hare  me 
arrested. I paid for it and it belongs to me'; and h r  went and <wore 
out a warrant  for me charging me with false pretense " 

Plaintiff was arrested on the warrant  and kept i r  cuqtody s rwrnl  
hours until he gave bond. The case ma. heard before the recorder, 
])laintiff called for a jury, but the recorder said it was out of his juris- 
diction and he would haye to determine if there mas probable cause to 
bind over to the Superior Court. Plaintiff had no counsel. H e  testi- 
fied: "Mr. Smith got up  and told about me getting the deed and erery- 
 thin^ from him, and everything he would sap, ~ r h y  the recorder would 
:~grec with him and tell him that was right. The  recoder  stopped him 
and {old him how he could still have the deed set aside, and it looked 
like they were sort of making a joke out of me, laughin,: and joking and 
winking. The recorder and Smith's attorney and Mr. Smith were laugh- 
ing. Thc  attorney representing Mr.  Smith and Mr. Sinith were laugh- 
ing, ilie attorney- represented Mr.  Smith in  prosecutil,g me. Q. They 
were making a monkey out of you?  Ans. : Looked like they were: 
winking a t  each other. I didn't see Mr.  Sinith mink a:  anybody, I sax 
the recorder wink a t  him. (The  court :  Winking is not competent.) 
The recorder asked me if I had anything lo say. I ~ w n t  on the stand. 
The recorder said, 'I want to warn you that  anything you say mi l l  be 
held against you.' I said, 'I want to go on the stand anyhow.' I got 
up and told how it was, and he said, 'Well, I am going to bind you over 
a n y h o ~ . '  He said, 'Do you reckon you can get u p  a $200.00 boiid?' T 
said '1 think I can.' H e  put a $200.00 bond on me and sent it on u p  
to Superior Court. The attorney representing Mr. Smibh  in prosecuting 
me made the statement in open court the  reason they didn't sue me was 
because I didn't ha re  nothing, and said thev would get me for false prrJ- 
tense and then they could get their money. I appeared : ~ t  the Ju ly  Term 
of Superior Court, and I guess my expenseb altogether, going backwards 
and forwards and attorney fees, were over a hundred dollars. I n  the 
Superior Court they changed the charge to larceny, and I mas not tried 
on the charge of false pretense. . . . During the progress of the 
trial the court ordered a verdict of not guilty after the State's witness, 
B. 3. Smith, testified in the case. . . . I gare  him (Smith)  $400.00 
and he gare  nle the deed, we were a t  his store and he had tlw deed in 
the safe, and when I paid him hc went and got it a n j  gave it to me. 
. . . I admit he collected all that  was in the deed and tried to collect 
more for it." 
-1 justice of the peace testified: "Some time in the a:umnler of 1936, 

I don't recall the date, Mr. B. A. Smith came to me for a warrant 
against Mr. Ea r l  Ledford. Q. Go ahead and state what you told him 
and what he said. Ans. : H e  came to me for a warrant ; said he wanted 
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a warrant for X r .  Ledford. I said for what, and he explained it, and 
I said, 'Well, what shall we charge him with?' H e  said, 'Stealing, l 
guess.'. I said, 'I don't know if it would be larceny.' 'Tell, '  he said, 
'my attorney said it would.' I said, 'Do you have an  attorney em- 
ployed?' H e  said 'Yes.' I said, 'If your attorney thinks it is larceuy 
and will draw the warrant I will sign it, but I don't think it is.' -1ntl 
he went away and he didn't come back to me a t  all. I n  a few n~ inu te>  
thereafter he came back with one sigiied and gave it to an officrxr, but 
I don't know what lie charged him with." 

The issues submitted to the jury and their answers thereto nere  n, 
~ O ~ ~ O T V S  : 

"1. Did the defeliclant abuse the process of the courts by haviug 
plaintiff indicted on 2-1 June,  1936, as alleged in the complaint? 
Answer : 'Yes.' 

"2. What actual damages is the plaintiff eutitled to recover of the 
defendant ? Answer : '$500.00.' 

"3, What  punit ire damage is plaintiff entitled to recover of the de- 
fendant? Answer : 1 ,  

Judgment was rendered on the verdict. Defendant, at the close of 
plaintiff's evidence aud a t  the close of all the evidence, made motions 
in the court below for judgment as in case of nonsuit. C. S., 567 .  The 
court below overruled these motions. The defendant excepted and as- 
signed errors and also excepted and assigned error to  the judgment a, 
signed, and appealed to the Supreme Court. 

B. T .  Falls fur plainti f f ' .  
E .  A. H a r r i l l  a n d  D. Z. -YEIL'~OIL fur de fendun i .  

CLARKSOX, J. We see no error in the judgment of the court below. 
The charge of the court is not in the record and the presumption of law 
is that  the court below charged the law applicable to the facts. The 
case was tried in the court below on the theory of "abuse of process." 
The law in regard to abuse of process is well settled in this jurisdiction. 

I n  Abernethy v. Burns, 210 N. C., 636 (639))  we find: "There is this 
distir~ction between an action for malicious prosecution and one for 
abuse of process. I n  the former it is necessary to allege and to prove 
three things not required in  the latter : (1)  Malice; ( 2 )  want of prob- 
able cauw, and ( 3 )  termination of proceeding upon which action is 
based (citing authorities). . . . The distinctive nature of an actioli 
for abuse of process, as compared with an  action for malicious prose- 
cution, is that  the former lies for the improper use of process after it 
has been issued, and not for maliciously causing process to issue (citing 
authorities). . . . Speaking to the subject in Klander v. W e s f ,  205 
K. C ' . ,  324, i t  mas said: ' In  an action for abuse of process it is  not 
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necessary to show malice, want of probable cause, or termination of the 
action: and two essential elements are thc existence of an ultcrior PUT- 

pose and a n  act in the use of the process not propel in tlic regular 
prosecution of the proceeding. The act must be willful. C a r p c n f e r  
Y. R a n e s ,  167 K. C., 551.' " 

I n  abuse of process there are two essential elements: (1) Tlic es- 
istcnce of an  ulterior purpose; ( 2 )  a willful act in the u w  of the process 
not proper in the regular prosecution of the proceeding. 

The evidence all indicates that the process was used to collect a debt, 
if any existed, by using the criminal law for that lmrposc. Drfendant 
said 11s would hare  plaintiff arrcstcd if he took thc deed without paying 
the interest. The recorder, on the trial, informed the dcfendant that 
he could still ha re  the deed set aside. Defendant's attorney made the 
statement, in prosecuting plaintiff on tlic trial in the recorder's court 
for false pretensc, "The reason why they did not sue me, bccauqe T 
didn't hare  nothing and said they would get me for false pretense and 
they oould get their money." I n  the Superior Court the rharge Tias 
changed to larceny. This and other evidence on the tr ial  waq sufficient 
to be submitted to the jury on abuse of procclss. The process, it  appears. 
was a whip to force the payment of an alleged indebtedness. 

Taking the allegations in the complaint and the evidence adduced 
on the trial, the issue tendered and answered "Yes" will support the 
judgment "Did the defendant abuse the process of thc courts by haring 
plaintiff indicted on 24 June,  1936, as alleged in the ccmplaint?" 

The defcndant excepted and assigned error to the judgment as fol- 
lows : "I t  is thereupon considered, ordered, and adjudged that  the plaill- 
tiff, E a r l  Ledford, have and recowr of the defendant, I:. A. Smith, the 
sun1 of $500.00, with interest theyeon until paid, together with the costs 
of the action to be taxed by the clerk and execution will issue accord- 
ingly, and upon return of esecution unsatisfied in wl ole or in part, 
execution will issue against the person of the defendanf." Thi.; cxccp- 
tion and assignment of error cannot be sustained. 

Citing again K l a n d e r  c.  W e s t ,  205 S. C., 524 (526), mc fiml ~t there 
writ ten:  "To justify an execution against the person ill an action for 
malicious prosecution there must be affirmative finding by the jury of 
express or actual malice. TT'crfson 7? .  Hilfon, 203 N. C., 574; H a r r i s  1 , .  

Singletnry, 193 IT. C.. 583; S w a i n  I ? .  OaX.ey, 190 N C ,  113, 116. Tn 
an action for abuse of process i t  is not necmsary to  s h o ~  nlalice, >\,ant 
of probable cause, or termination of the action; the ta-o eisential ele- 
ments are the existence of an  ulterior purpose and an  act in tlie use of 
the process not proper in tlie regular prosecution of the proceeding. The 
act must be willful. C a r p e n f e r  2.. H o n e s ,  167 N .  C., 551. I n  the ah- 
qence of a fiiiding of express malice or the \villful abuw of procrsj the 
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person of the defendant cannot be taken in execution." Ledford 1 ' .  

Emerson, 143 N.  C., 527; Xichnel 7;. Leach, 166 X. C., 223; Foster 7;. 

Hyman, 197 X. C., 189; S. C. Code 1935 (Michie), secs. 767, 768. 
Article I. see. 16, of the Constitution of Sor t l i  Carolina, provide; 

'(There shall be no imprisonment for debt in this State except in cases 
for fraud." This proviso of the Constitution has no application to 
actions of fort, hut is confined to actions arising en, tonfracfu.  Long 11. 

McLean, 88 N .  C., 3. 
I n  the present ease the jury found abuse of process, which \\-as willful 

according to the allegations of the complaint. -1 fort action "injury 
to person or property." Sec. 768, supra. 

For  the reasons giren, i n  the judgment of the court belon-, we find 
N o  error. 

BARKHILL, J . ,  dissenting: While the complaint undertakes to state 
two causes of action, the first of which relates to the procurenlent of 
R warrant for the arrest, and the arrest, of the defendant, on or about 
24 June,  1936, and the second of which relates to the indictment of the 
plaintiff in the Superior Court subsequent thereto, the plaintiff at the 
conclusion of all the evidence elected to rest his case upon the allega- 
tion of "abuse of process of the courts." While the word '(indicted" 
is used in the first issue, the date contained therein is the date on which 
the defendant procured the issuance of a warrant for the arrest of the 
plaintiff. So that, both by the election of the plaintiff and tlie issues 
submitted, the tr ial  was restricted to the instances surrounding the orig- 
inal arrest of the plaintiff. 

The  answer to the first issue is insufficient to support the judgn~ent 
in this cause. There can be no abuse of process in the procurement of 
the issuance of a warrant or other process of the court. The distinctire 
nature of an action for abuse of process as compared with an action 
for malicious prosecution is that  the former lies for tlie improper use 
of process after i t  has been issued, and not for maliciously causing 
process to issue. dbernefhy v. Burns, 210 N. C., 636; Xarf iu  c.  Notor 
Co., 201 K. C., 641; Grifin. v. Baker, 192 N .  C., 297; 1 Am. Jur., 176. 
On a cause of action for abuse of process the two essential elements to 
be established are the existence of an ulterior purpose and an act in the 
use of the process not proper in the regular prosecution of the proceed- 
ing. Carpenter C. Hanes, 167 N .  C., 551. "Where the matter com- 
plained of concerns the issuance of process, the action is  either strictly 
or by analogy one for malicious prosecution. I n  this category are in- 
cluded actions for the malicious institution of criminal proceedings," 
etc. 1 Am. Jur . ,  177. I n  W'righf zl. Harris, 160 N .  C., 542, it is said : 
"An abuse of process consists in its employment for some unlawful pur- 
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pose or use, which i t  x a s  not intended by the law to effect and amounts 
to a perversion of it. I t  is not the illegality or malicjousness of legal 
p r o c e d n g s  leading up to it which forms the basis of the distinct cause 
of action for its abuse, which is indepent3ently actionable, when the 
process itself is used for an  unlawful or  oppressive purpose, or is used 
to coerce or harass the defendant." The foregoing cases cite many 
others to the same effect. 

Where the charge of the court is not in the record there is a presump- 
tion of law that  thc c o u ~ t  below correctly charged thc law applicable 
to the facts relating to the issues submitted. I t  is ah:, a rule of this 
Court that whcre an  issue and the a a s w r  thereto, standing alone, do 
not establish sufficient facts to support a verdict, but an  examination 
of the charge discloses that  tlic answer of the jury, taken in connection 
v i t h  tlie statcments made by tlie court in its charge, is sufficient, then 
the verdict will be upheld. That  is, if the charge taken in connectioil 
with the answer fully amplifies and explains the answei., so as to make 
it, when considered in  connection with the charge, sufficient, i t  will be 
sustained. This Court, however, has never gone so f a r  as to hold that 
it will presume that  a charge not in the record was sufficient to so 
i~mplify and explain a verdict, otherwise inadequate, as to justify up- 
holding a verdict otherwise totally insufficient. When the charge is 
not in the record we presume that  the court below fully charged the 
jury as to the l a x  and the facts relating to the issues submitted. This 
is the extent of former decisions and is as far  as we call now safely go. 
Shall we presume that  the court below instructed the - u r y  that  if the 
defendant, after the issuance of the warrant, procured the arrest of 
the plaintiff. not i n  good fai th for the purpose of prosecuting a viola- 
tion of the criminal lam, but for the ulterior purpose of collecting a 
debt, that  then such finding on their par t  would constitute an  abuse of 
process in procuring the issuance of the warrant, or, sl all we presume 
that the court below correctly instructed the jury as to the liability of 
the defendant for statements of his counsel made in  open court i n  re- 
spect to purpose of the prosecution, when there was no evidence of ex- 
press authority for such statement and that  if the jury found that  such 
statements were authoritatively made, then that it constituted proof of, 
or that  it might be considered as evidence of the ulterior purpose of the 
prosecution? This is the only manner in  which this evidence could be 
related to the issues submitted. I f  the court below had so related this 
cvidence to the issue it would have been error, for the reason that  abuse 
of process after i ts  issuance does not constitute an abuse of process ill 
procuring tlie issuance of the process, for the simple reason that  there 
can he no abuse of process in the procurement of the i w ~ a n c e  thereof. 
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There is no sufficient evidence ill the rrcord to wppor t  a finding that  
there was an abuse of nrocess in this cause. The  evidence is fullv sct 
out in the opinion, from which it appears that  the defeiidant delirered 
to the plaintiff a deed for certain property ill anticipation that  thc 
plaintiff would then and there pay him tlie balance due;  that  the plai11- 
tiff did not pay the amount the defendant contends was due, and the 
defendant thereupon demanded a return of his deed and forbade the 
plaintiff to carry the same away. The plaintiff, having insisted that  lie 
paid a11 that  mas due, retained the drcd and the defendant thereupoil 
procured a warrant, under advice of counsel. After the procurement 
of the warrant  he did nothing further than to testify as a State's v i t -  
ness when called upon to  do so. The plaintiff testified "I do not re- 
member N r .  Smith saying 011 the stand anything about getting his 
money." The only evidence relating to any ulterior purpose attendant 
upon the prosecutioli is the following: "Mr. Harrel l  represented Mr. 
Smith in  prosecuting me and made the statement i n  open court the 
reason they did not sue me was because I did not have nothing, and 
said they would get me for false pretense and then they could get their 
money." I do not deem this sufficient evidence to support the charge 
of abuse of process, even upon a proper issue. The  inference that  thr  
defendant was prompted by tlie ulterior purpose of collecting money 
by the prosecution is to be drawn from the plaintiff's complaint and 
not from the evidence. 

I am authorized to say that  XR. CHIEF JT-STICE STACY and MR. .TI-s- 

TrcE WINBORNE concur in this dissent. 

WESLEY LEE r. AMERICAN ENKA CORPORATION AND FRED BAKER. 

(Filed 24 November, 1937.) 

1. Master and Servant § 3Q 
The North Carolina Workmen's Compensation Act is founded upon 

mutual concessions of the employers and emgloyees covered by the act, 
and is constitutional as a valid exercise of the police power of the State. 

2. Master and Servant § 37- 
The purpose of the Workmen's Compensation Act is to afford employees 

an expeditious remedy to recover for injuries compensable under the act 
without regard to whether such injuries mere caused by the negligence of 
the employer. 
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Master and  Servant § 38--Employers and employees within scope of 
Compensation Act a r e  bound thereby, i n  absence of notice t o  contrary. 

All employers and employees not coming within tholee speciflcally ex- 
cepted from the operation of the Workmen's Compensat:ion Act by sec. 14 
of the act, are  conclusively presumed to have accepted the provisions of 
the act and are  bound thereby unless they give notice to the contrary in 
writing or print in apt time to the Industrial Commission. N. C. Code, 
8081 ( k ) ,  and where the facts admitted or agreed establish that  defendant 
employer regularly employed more than five employeetr in its manufac- 
turing plant, and that no notice of an election not to be bound by the act 
was given by defendant employer or plaintiff employee, the parties are  
bound by its provisions. 

Master and  Servant Cj 40a-Injuries compensable under  Compensation 
Act. 

Under the Compensation Act injuries by accident arising out of and in 
the course of the employment a re  compensable regardless of whether 
the accident was the result of the employer's negligence, but injuries not 
resulting from a n  accident arising out of and in the course of the employ- 
ment, and diseases which do not result naturally and unavoidably from an 
accident are  not compensable, N. C. Code, 8081 ( i ) ,  subsec. ( f ) .  

Master and  Servant § 37-By accepting provisions of Compensation Act 
t h e  parties make  mutual  concessions i n  regard t o  liability fo r  injuries. 

The Workmen's Compensation Act is not compulsoi~y, a s  either the 
employer or the employee may reject its provisions by proper notice to 
the Industrial Commission, but where its provisions art? accepted by the 
parties they are  bound by the mutual concessions therein provided under 
which the employer is required to pay for injuries compensable regardless 
of whether the accident resulting in injury was caused by its negligence, 
and the employee gives up his right of action a t  common law for injuries 
caused by negligence. 

Master and  Servant 8 49-Compensation Act ekcludes r ight  of action a t  
common law for  injuries which a r e  not  compensable under  t h e  Act. 

Plaintiff instituted this action against his employer in the Superior 
Court, alleging that  he contracted tuberculosis a s  a result of breathing 
sulphuric acid in  the course of his employment, and :alleging acts and 
omissions on the part of the employer constituting negligence proximately 
causing the injury. The facts admitted or agreed established that  the 
parties were bound by the Workmen's Compensation Act, and the Supe- 
rior Court dismissed the action for want of jurisdiction. Held:  Even 
though the injury is not compensable under the Comp~ensation Act, the 
Superior Court properly dismissed the action, since plaintiff, by accepting 
the provisions of the Compensation Act, surrendered his right to maintain 
an action a t  common law to recover for a n  injury caused by the negligence 
of his employer, and in exchange therefor received the beneflt of the 
employer's assumption of liability for injuries compensable under the act 
regardless of negligence. N. C. Code, SO81 ( r ) .  

APPEAL by plaintiff from Phillips, J. ,  at  March Term, 1937, of 
SWAIN. A5rmed. 
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This is an action to recover damages for personal illjuries suffered 
by the plaintiff which resulted from a disease, to wit, tuberculosis, which 
plaintiff contracted while at  work as an employee of the defendant, 
American Enka Corporation, in Swain County, North Carolina, under 
the supervision of the defendant, Fred Baker, superintendent of the 
defendant corporation. 

The action was begun in the Superior Court of Swain County. 
I n  his complaint the plaintiff for his cause of action against the de- 

fendants alleged : 
I. That the plaintiff is a citizen of North Carolina and a resident of 

Swain County in said State. 
2. That the defendant, American Enka Corporation, is a corporation, 

duly created, organized and existing and at the time of the grievances 
hereinafter complained of was and still is engaged in the manufacture 
of rayon from paper and wood pulp, and other ingredients, and has 
and maintains its principal office and place of business at Enka, Bun- 
combe County, Sor th  Carolina, where it owns, has, maintains, and 
operates a large factory and plant for the purposes aforesaid. 

3. That at  the time of the grierances hereinafter complained of the 
defendant Fred Baker was in the employ of the defendant corporation 
as a foreman and as superintendent of the said rayon plant, and was in  
charge of what is known as the spinning room and acid room, and at  
the time aforesaid the defendant corporation had invested the said Fred 
Baker with power to supervise, control, and direct the operations in 
said plant, and to supervise, order and direct the employees employed 
and working in said department, and in like manner had invested the 
said Fred Baker with power and authority to employ and discharge 
hands and laborers and to report them for disobedience of orders and 
thereby procure their discharge and at  the time aforesaid the said Fred 
Baker was a citizen of North Carolina and a resident of the city of 
,Isheville, in Buncombe County, North Carolina. 

4. That the plaintiff was employed by the defendant corporation in 
June, 1933, and remained continuously in the employment of the de- 
fendant corporation until the day of , 1934, at which time the 
plaintiff, because of the diseases and grievances hereinafter complained 
of, which were caused and sustained by reason of the wrongful, careless, 
and negligent acts and omissions of the defendants, was forced to give 
up and abandon his said employment with the defendant corporation. 

5. That when the plaintiff entered the employment of the defendant 
corporation he was ordered and directed by the defendants and each of 
them to work in the spinning department of said acid room, and in the 
course of his employment was required by the defendants and each of 
them to assist in cleaning out large tanks, holding thousands of gallons 
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of sulphuric acid and other chemicals; that the plaintiff was required 
to x o r k  in  and around said large tanks or rats, containirg chemicals a11d 
sulphuric acid and other acids, which were used in saic~ manufacturing 
plant, and plaintiff was ordered and directed and required to work in 
the spinning room in said plant and to handle pulp frisco, which was 
then and there manufactured in said plant from mood fibre and other 
materials which were soaked and treated with the aforesaid chemicals, 
sulphuric acid and other acids, which were stored in <.aid large tanks 
or vats. 

6. T h a t  in cleaning the said tanks and vats plaintiff mas ordered and 
required to get inside same, and i t  was impossible to clean out said 
tanks and vats i n  any other manner, and in working in said spinning 
room i t  was necessary foc plaintiff to move and handle the aforesaid 
friseo pulp which had been treated with said sulphuric acid and other 
chemicals. That  said sulphuric acid and chemicals used by defendants 
in defendant corporation's said plant as aforesaid gave off and emitted 
poisonous and deleterious fumes and gases which wert> irritating and 
injurious to human flesh and tissues, and in coming in contact with 
human flesh or the human body, naturally and in the course of events, 
caused serious and permanent injuries, and said fumw and poisonous 
gases are particularly injurious and irritating to the throat and lungs, 
and if inhaled and breathed over a long period of time will cause tuber- 
culosis of the lungs and throat, all of which were well linown to the 
defendant. 

7. That  in the manufacture of rayon in said plant of the defendant 
corporation i t  became and was necessary for the defendant to  use said 
sulphuric acid and other chemicals in the treatment of wood pulp and 
other fibre which they thereby converted into rayoli or artificial silk, 
and that  no other process or means could be used by the defendants ill 
said plant in the manufacture of rayon or artificial s i lk;  that  on account 
of the composition and inherent nature of said sulphurir acid and other 
chemicals, hereinafter referred to, irritating and dangerous fumes and 
gases were coilstantly thrown off and emitted by same, and on account 
of the peculiar compositio~i and nature of said sulphuric acid and other 
chemil-als, when same mere used in the manufacture of rayon, i t  was 
impossible to prevent said poisonous fumes and gases from being 
thrown off and emitted therefrom. 

8. That  the defendants and each of them well knew of the essential 
nature and composition of said sulphuric acid and other chemicals used 
by the said plant in the manufacture of rayon, or artificial silk, and i t  
was well known to the defendants and each of them that  said sulphuric 
acid and other chemicals, constantly and in the usual course of events, 
throw off and emit poisonouq gases and fumes which were injurious 
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to liuman flesh and tissues, and were especially dangerous, irritating and 
injurious to the throat a11d lungs of any person inhaling and brcatliing 
the said fumes and gases. 

That  the plaintiff was inesperienced in work of the aforesaid kind and 
character in and around rayon plants and was ignorant of the nature 
and composition of wid sulphuric acid and other chemicals, and de- 
fendants and each of tlleni negligently, carelessly, and recklessly failed 
to warn and notify the plaintiff that said poisonous and irritating fumes 
and gases were constantly thrown off and emitted by the said sulphuric 
acid and other clicmicals as aforesaid, and of the danger to the plaintiff 
from breathing and inhaling same. 

9. That  from the time of his employment in June.  1033, l)lnintiff 
~rorlied as aforesaid in said rayon plant for a period of about o w  year 
and six months, and during all of said time was constantly subjected to 
the aforesaid poi~onous and irritating gases, and constantlg breatlled 
and inhaled same, without any w a r n k g  from defendants, until plain- 
tiff's lungs were injured and weakened and plaintiff was caused thereby 
to contract tuberculosis of the lungs, which n.as directly and proximately 
cauqerl by plaintiff's breathing and inhaling said poisonous fumes and 
gaseq, and during the period of his a f o i k i i d  & p l o p e n t  plaintiff 
a l l~qes  that  if 11c had known of the danger of breathing and inhaling 
said poiqonous fumes and gases. or had had any kno~rledgc of the effect 
of breathing and inhaling said fumes and gases in his  lung^, he ~ ~ o u l d  
I iaw immediately left said employment and not e~lcountered or sub- 
jcctcd himself to the peril and hazard of ~ ~ m l r i n g  in and around said 
sulphuric acid and other chemicals. 

10. Tha t  the disease of tuberculosis of the lungs, nhich  plaintiff con- 
tracted as aforesaid, was caused and brought about in the usual and 
ordinarv course of wents and n.as incidental and essential to the Dar- 
ticular employment in which the plaintiff was engaged. That  the plain- 
tiff n-as not accidcntally injured, but contracted and acquired tubercu- 
losis which was prosimately caused and produced by the constant breath- 
ing and inhalation of <aid poisonous fumes and gases for a long period 
of time, and plaintiff's lungs were tliereby weakened and impaired 
gradually without his knowledge, and tuberculosis of the l u n p  n.as 
tliereby caused and del-elopetl as aforesaid. 

11. That  the defendants. and each of them, carelessly, negligently and 
x i  rongfully failed to warn and notify the plaintiff that  the said sulphuric 
acid and other chemicals emitted qaid poisonous fumes and gases. al- 
though this was wcll known to the defendants a i ~ d  each of them, and - 
each of the defendants carelessly, ~lcgligently, and wantonly assured 
plaintiff that  the fumes and gases emitted by said sulphuric acid and 
other chemicals r e r e  harmleqs and would not injure him in any manner, 
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and defendants thereby negligently, carelessly, and re1:klessly misled, 
permitted, allowed and induced the plaintiff to continue in his said 
employment and to breathe said poisonous fumes and gases without 
any warning of the danger thereof, and plaintiff aver3 that  the said 
careless, negligent, and tortious act, conduct and omission of said de- 
fendants, and each of them, directly, jointly, concurrer tly, and proxi- 
mately contributed to, and were the direct, joint, concurl-ent, and proxi- 
mate cause of plaintiff's said injuries, and he avers by reason thereof, 
and as the direct and proximate result thereof, the plaintiff was seriously 
and permanently injured, i n  tha t  he was caused to contract tuberculosis 
of the lungs as aforesaid, and his health has thereby been permanently 
injured and ruined, and plaintiff's lungs and other organs of his body 
have been diseased by reason of his inhaling said poisonous gases as 
aforesaid. 

"That plaintiff was forced to quit work and on account of his weak- 
ened condition has been unable to work and perform manual labor, and 
that  he has thereby been caused great suffering and agony, and has beell 
compelled to spend large sums of money for medical treatment, and 
plaintiff alleges further that  his lungs are so diseased and weakened 
that he will never be able to do any more work or manual labor, but will 
remain a hopeless invalid for the remainder of his life, unable to earn 
a living for himself and his family;  that  before his said injuries plai~i-  
tiff v-as a strong, able-bodied man and earned the sum of $18.00 per 
week, and worked regularly, and that  since suffering the injuries afore- 
said he has been unable to earn any sum ~vhaterer ,  and that  by reason 
of the matters and things herein pleaded the plaintiff allqges that  he has 
been damaged in  the sum of $30,000." 

I n  their answer the defendants denied each and all the material alle- 
gations of the complaint, and in support of their contention that  the 
plaintiff cannot maintain this action, and of their prayer that the action 
be dismissed, alleged : 

"That if the plaintiff was iiijured as alleged in the cc'mplaint, which 
is again denied, then the defendants aver that said injuries arose out 
of and in  the course of the employment of the plaintiff by the defendant, 
American Enka Corr~oration, and the defendants further aver that  the 
North Carolina Workmen's Compensation Act provid~?s an  exclusive 
remedy between employers and employees; that  during the entire period 
of the employment of the plaintiff by the defendant, American Enka 
Corporation, the plaintiff and the said defendant were each subject to, 
were operating under, and mere bound by the terms of the Nor th  Caro- 
lina Workmen's Compensation Act, respectively, to pay and to receive 
compensation according to the provisions of said act, for all injuries 
to the plaintiff arising out of and in the course of his employment by 
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the said defendant, and the terms and provisions of the Xor th  Carolina 
Workmen's Compensation Act are pleaded in bar of plaintiff's right to 
maintain this nctiou, or to recover of the defendants damages by this 
action." 

A t  the tr ial  of this action a stipulation was entered in the record as 
follows : 

( ' I t  is stipulated and agreed by and between the plaintiff and the 
defendants that  during all the time the plaintiff was in the employment 
of the defendant, American Enka Corporation, as alleged in the com- 
plaint, the said American Enka Corporation had regularly in its em- 
ployment more than five persons, and that neither the plaintiff nor the 
said defeildnnt had given notice to the North Carolina Industrial Com- 
mission, in writing, that  they or either of them intended not to be bound 
by the pol-isions of the North Carolina Workmen's Compensation Act. 

"By this stipulation the plaintiff does not concede that  the S o r t h  
Carolina Industrial  Commission had jurisdiction of plaintiff's cause 
of action against the defendants, as alleged in the complaint i n  this 
action.'' 

On the facts alleged in the complaint and admitted in the answer, 
and on the atipulation appearing in the record, the court was of opinion 
that  the plaintiff cannot maintain this action, for the reason that  the 
Superior Court of Swain County has no jurisdiction of the cause of 
action alleged in the complaint, and accordingly rendered judgment 
dismissing the action. 

The  plaintiff excepted to the judgment a i d  appealed to the Supreme 
Court, assigning error in the judgment. 

Edluards  c6 Lea theru~ood  for p l a i n t i f .  
J .  B a t  S m a t h e r s  and 8. G. Bernard  for defendants .  

C o s x o ~ ,  J. Chapter 120, Public Laws of North Carolina, 1929 (the 
North Carolina Workmen's Compensation Act), became effective as to 
all its provisions and for all its purposes on 1 July,  1929. The  act 
since said date has been and, as amended from time to  time, is now in 
full force and effect as the law of this State. I t  was enacted by the 
General Assembly in the exercise of i ts  police power, and is constitu- 
tional and valid in all respects. H a n k s  v. Uti l i t ies  C'o., 204 K. C., 155, 
167 S. E., 560; H e a v n e r  v. Lincolnton,  202 N .  C., 400, 162 S. E., 909; 
Hagler  c .  I I i g h u a y  Commiss ion ,  200 N .  C., 733, 158 S. E., 383. The 
purpose of the act is  to provide con~pensation for a n  employee in  this 
State who has suffered a n  injury by accident which arose out of and 
in the course of his employment, the compensation to be paid by the 
employer, i n  accordance with the provisions of the act, without regard to 
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whether the accident and resulting injury v a s  caused by the negligence 
of the employer, as theretofore defined by the law of this State. See 
1T'in,\loio 1 ) .  ( ' n r o l i n n  C'onfercnc~c -lssociofio,r, 211 S. C.. 571, 191 S. E.. 
403. The right of the employec to compensation, and the. liability of the 
employer therefor, are founded upon mutual concessions, as provided in 
the act, by which each surrenders rights and waiws remedies which he 
theretofore had under the law of this State. The  act establishes a sound 
public policy, and is just to both employer and emp10,yee. Conrad v. 
Foundr? /  Co., 198 N. C., 723, 153 S. E. ,  266. -1s administered by the 
North Carolina Industrial Commission, in accordance with its provi- 
sions, the act has proyen satisfactory to the public and tcl both employers 
and employees in this State with respect to matters covered by its 

I t  is proritletl by section 2,  paragraph ( a )  of the act that the term 
LLemployment" as used therein includes a11 private cmploymcnts in - .  

which fire or more cn~ployccs are regularly employed ill the same bnsi- 
ness or estahlisliment. The  act is applicable to all employers and em- 
ployees in this State, escept those specifically excepted or. exempted from 
its provisions, sec. 14. As to all employments not specifically esceptecl 
or esempted, in the absence of a 11otice in writing or in print ,  ta the 
contrary, given in apt  time to the Sort11 Carolina Industrial  Conmi<- 
sion, which is  created by the act and charged with its administration, 
i t  is co~lclusively presumed tha t  both the employer and the employee 
haye accepted the pro~is ionr  of the act, the one to pay and the other to 
acccpt compen~ation for an in jury  suffered by the employee by an acci- 
dent which arose out of and in the course of his ~~~~~~~ment. I n  such 

A " 

caqe both the employer and tlie employee are bound b,v the prorisioni 
of the act. Sec. 1, N. C. Code of 1935, see. SO81 ( k ) .  

On the facts alleged in the complaint, and admitted in the answer. 
:ind agreed at the tr ial  of the instant case, as appears f ~ o m  the stipula- 
tion ill the record, both the plaintiff, as a n  employee and tlie defendant. 
-1merican Enka Corporation, as an  employer, are conclusively pre- 
sumed to h a r e  accepted tlie provisions of the North Carolina Work- 
men's Compensation and are bound by said provisions with reipect 
to injuries suffered hy the plaintiff, by accident which arose out of and 
ill thc course of his employment, not including, l i o ~ w w r ,  a disease in 
any form which did not result naturally and unaroidabl:: from the a&- 
dent. Scc. 2, S. C. Code of 1935, SO81 ( i ) ,  paragraph ( f ) .  

Under the p ro~ i s ions  of the S o r t h  Carolina Workmen's Compensa- 
tion ,let an  employee, when both lie and his employer a le  subject to  the 
provisions of the act, has a right to compcnsntion in accordance with 
its prc~risions only for an in jury  as defined in paragraph ( f )  of section 
2 of the act, K. C. Code of 1933, sec. 8081 ( i ) ,  which is as follows : 
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" ' Injury '  and 'personal injury' shall meall only injury by accident 
arising out of and in the course of the employment, and shall not include 
a disease in any form except when it results naturally and unavoidably 
from the accident." 

Such in jury  is compensable under the provisions of tlie act, without 
regard to whether i t  was the result of an accident which was caused 
by the negligence of the employer. ,111 injury is not compensable, how- 
ever, under the provisions of the act ~vhere it was not the result of an  
accident nhich arose out of and in the course of the employment, nor 
n-here the illjury is a disease in any form, unless such disease resulted 
naturally and unavoidably from an accident. 

B y  his acceptance of the act as billding upon him ill all its provisions, 
an ~mployec  surrenders his right i n  the event his in jury  was caused by 
the negligence of his employer, without fault on his part, to recover of 
his employer damages for his injury to be assessed by a jury in accord- 
ance with d l  settled principles of l a~v ,  and the employer agrees to 
p:~y compensation to his employee for his injury, without regard to 
d i e t h e r  the injury was caused by his negligence, and in  such case sur- 
renders his right to invoke certain defenses which are well recognized 
in the law of this State as bars to a recovery by the employee of dam- 
ages for his injury, although the in jury  was caused by the negligence 
of tlie employer. The validity of the North Carolina Workmen's Com- 
pensttion Act has been upheld because of the mutual  co~lcessions of 
enlploger and employee under its provisions. The act is not compul- 
sory. I t  is espressly provided t l~crein that  i t  shall be binding on all 
employer and an employee only when i t  has been accepted by both. 
Either may reject its prorisions as applicable to him. 

The remedy provided by the S o r t h  Carolina Workmen's Compensa- 
tion - k t  for the enforcement by both a n  employer and an  employee of 
their mutual  rights under its provisions is a proceeding begun and 
prowcuted before the North Carolina Industrial Con~mission, which is 
created by tlie act. I t  is  provided in the act that  processes and pro- 
ceJure in u proceeding before the Industrial Commission shall be as 
summary and simple as reasonably may be. The proceeding is con- 
ducted under rules prescribed by the Industrial Commission and is  usu- 
ally expeditious and satisfactory in its results to both employer and em- 
ployee. A11 award made by the Industrial Commission in accordance 
n i th  its findings of fact and conclusions of lam is ordinarily conclusive 
and final. Only its conclusions of law may be revielved by the courts 
on an appeal from its award in a proceeding begun and prosecuted 
before the Industrial Commissio~i for compensation under the provisions 
of the Sor t l i  Carolina Workmen's Compensation Act. 

The  question presented by this appeal is whether i n  a case where 
both an employee and his  employer are subject to the provisions of the 
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North Carolina Workmen's Compensation Act, neither having rejected 
said provisions, it being conclusively presumed for that  reason that  
both have accepted said provisions, and where the employee has suffered 
an  injury while engaged in the performance of the duties of his employ- 
ment, which is not compensable under the provisions of he act, because 
the injury was not by accident which arose out of and in the course of 
the employment, but is a disease which did not result naturally and 
unavoidably from an accident, but was the result of ccunditions which 
are not attributable to negligence on tlie part of the employer, has tlie 
employee the right to recover damages of thc employer to be assessed 
by a jury, and for that  purpose to maintaiu an action in the Superior 
Court against the employer? 

The answer to this question requires a consideratioil of a provision 
of the Xorth Carolina Workmen's Compensatio~i Act vhich is as fol- 
lows : 

"The rights and remedies herein granted to an  employee, where he 
and his employer have accepted the provisions of this a:t, respectively, 
to pay and accept compensation on account of persolla1 lnjury or death 
by accident, shall exclude all other rights and remedies of such employee, 
his personal representatives, parents, dependents. or r ext of kin, as 
against his employer, at  con~mon law or otherwise, on :iccount of such 
injury, loss of service, or death." Sec. 11, S. C. Code of 1936, sec. 
8081 ( r ) .  

When the  lai in tiff i n  this action failed to reject the Xorth Carolina 
Workmen's Compensation Act, as applicable to his employment by the 
defendant, American Enka Corporation, ancl thereby became subject to 
its provisions, in consideration of the liability assumed by the said de- 
fendant to pay to him compensation for an injury which he  might 
suffer by an  accident arising out of and in the course of the employ- 
ment, without regard to whether the accident and r(?sulting injury 
r e r c  caused by its negligence, he surrendered his right to recover of the 
defendant damages for i n  injury caused by the negligcnce of his em- 
ployer, and waived his right to maintain an action in  the Superior 
Courts of this State to recover such damages. See Yilley v. Cotton 
Xills, 201 N .  C., 426, 160 S. E., 479, and Francis v. Il'ocd Turning Co., 
208 N.  C., 517, 181 S. E., 628. 

The validity of tlie North Carolina Workmen's Conlpensation Act, 
by which rights are conferred upon employees and liabilities imposed 
upon employers in  this State upon the principle of mutual concessions, 
is largely dependent upon the foregoing provision of the act. 

In  view of said provision there is no error in the judgment dismissing 
this action. The judgment is 

Affirmed. 
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J. H. O L I V E R  v. THE CITY O F  R A L E I G H .  

(Filed 24 November, 1937.) 

1. Municipal Corporations 14--Municipality is required t o  keep streets 
and sidewalks reasonably safe fo r  use for  which they a r e  intended. 

A municipality is required to keep its streets and sidewalks in reason- 
ably safe condition for the use for which they a re  intended, the sidewalks 
reasonably safe for pedestrians, the streets, except a t  intersections, rea- 
sonably safe for ~~ehicu la r  traffic, but this rule does not necessarily mean 
that a pedestrian is prohibited from using the streets except a t  inter- 
sections, or that  he may not recover, upon a proper showing, for injuries 
received a s  a result of defects in the streets. 

2. Same--Evidence held t o  show contributory negligence on par t  of pedes- 
t r ian injured i n  fall  on street,  barring recovery a.s mat te r  of law. 

Plaintiff's evidence was to the effect that he was injured in a fall a t  
nighttime when he stepped from the sidewalk into the street, carrying 
a 160-pound load to his parked car, that a t  the place where plaintiff 
stepped into the street there mTas a five-inch depression \vhere a ditch 
dug for gas mains had been filled in with broken pieces of concrete and 
dirt, thnt plaintiff could not see the depression because it  was in shadow 
cast by cars parlicd along the curb. 011 cross-esa~ni~iatio~i plaintiff testi- 
fied thnt he had loaded his parked car frotn the satnc storage room over 
thnt side of the street practically daily for a period of ninety days without 
seeing the defec.t or knowing tlie height of the cnrb. H e l d :  Plaintiff's 
evidence disclosc~s contributory negligence I~arring recovery as  a matter 
of law, since he either had implied notice of the defect :1nd failed to take 
care to ascertain \vhether he w:ls stepping off the cwll a t  the place of the, 

defect, or, if he were not charged with implied notice, he stepped from 
the sidewalk into the street a t  nighttime cnrrying a 160-ponnd neight 
without knowing the height of the cnrb. 

A pcdehtrian stepping into a street other than a t  an intersection is 
required to nqc a higher degree of care for his own safety than when 
\ rak ing  along the sidewalk, since he may not presume that the munici- 
pality has kept the street, a t  such place, in reasonnbly snfr condition for 
pedestrians. 

CLARKSOK, J., dissenting 

Co~won and SCHESCI~,  JJ., concnr in dissent. 

A i ~ ~ ~ ~ ~ ~  by defel~dal i t  f rom ,Vpeurs, J . ,  a t  T h i r d  .lpril  Term,  1937, 
of WAKE. Herersed. 

This  is a n  action i~ l s t i tu ted  by the plaintif? to  recover damages f o r  
personal injur ies  sui tained by liiin i n  stepping f r o m  the curb of the  
sidewalk on t h r  nor th  side of E a s t  Davie Street,  i n  the  ci ty  of Raleigh, 
into the  aspllalt street i n  f ron t  of his place of business a t  night  into a 
defectix-e place ill tlie street, vhicl i  caused h im to fal l  a11d suffer serious 
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injury. The city Iiiicl permitted a ditch to be cut in the street five feet 
cast of the cntrauce to plaintiff's storeroom for the purl  ose of installa- 
ti011 of gas or other pipes. The  ditcli began a t  thc curb and extended 
out toward tlie center of the street about five feet and mas about eighteen 
inches wide. Tt hail been filled in with the broke11 pieces of concrete 
and dir t  which n e w  removed a t  the time the ditch was due. -It tlie 

L, 

time of' the iwcitlent the ditch was 41 5 to 5 inches deep at tlie curb, and 
its depth gradnally lcsscned as it c3stended out towards ;he street. 

Tlie plaintiff was a salesman for the Toledo Scales Company and 
Ieaqctl n bui ld iw on the north side of East Davie Strcct for :I store- - 
room for scales lie kept on hand. 

0 1 1  the n ig l~ t  of the injury plaintiff drove his automobile as w a r  to 
the front of his building as he could get due to other l~arked automo- 
biles, ncnt  into his storeroo~n, got a pair of scales weighing 160 pounds 
a11d came out to put the same oil his automobile. H e  stepped off the 
curl) into tlic tlcprcssiol~ cnused by the ditch then existing, fell a i d  
received serious injuries. There v:ls cl-idencc that the parked nuto- 
mohilrs cast a shadow across the ditcli so that  the plaintiff did not see 
it. The usual issues of negligence, contributory negligence, and dam- 
ages w ~ r e  sulmitted to the jury and a ~ r s w e r d  in favor of the plaintiff. 
Frorn ,judgment tliereon the defendant appealed. 

J o n r s  cC. jrlrnssfield for p l a i n f i , f ,  appellee. 
Clrwt l3. l l o l d i ~ ~ g  for  d e f c n d a n f ,  n p p e l l a n f .  

R I I ,  J .  Ordinarilg sidewalks are constructed for the use of 
petl(~hia11s and public streets for vehicular travel, except a t  street 
intcrsectioris. This does not necessarily mean tha t  a pedestrian is pro- 
hihitrtl from using any portion of a street escept a t  an intersection, 01- 

that n city in no event would 1)e liable for injuries sustained by a pcdeq- 
trial1 nliile t r a ~ e r s i n g  or n a l k i l ~ g  upon a public street a t  a place other 
thnli an i~itersection. Each case must be determined upon its merits. 

. \ I 1  portio~i. of a public strcct from side to side and elld to end are 
for t l ~ c  public use ill tlie appropriate and proper metliod, but no greatc.1 
duty is caqt upon tlic city tllan t l ~ t  it shall m a i ~ i t a i ~ i  the respective por- 
tion+ of itq ~ t r c r t ~  ill a r r a so l i ab l~  qafe condition for tlie purposes fo:, 
~r-hirh such po r t io~~q  of the streets a rc  respectively c1ero;etl. K o h l o f  c .  
Chicago .  102 Ill. ,  240; 87 *\m. S. R., 335. -\ municipality is only rc- 
quirctl to mninta i~i  the rcspect i~e  portions of the street<\ in reasonably 
safr co~idi t io~i  for the purposes to which t h y  are respectively devoted; 
thlw, the drivewag niuqt be kept in such a state of repair as to be rea- 
sonably safe for horscs and veliiclcs, but not necessarily for pedestrians. 
43 C. J. .  1006; 16  - inn.  Caws,  424; L. R. .I., 1917 F.. 710;  19  T;. R. A\.. 
221. 



I n  each case the way is to  be pronoullccil sufficient or insufficient a -  . . 
~t ls, o r  is i ~ o t ,  r e a s o ~ ~ n b l y  safe f o r  the  o rd inary  purposes of travel under  
tlie l ~ a r t i c u l a r  circumstances v h i c h  esist in  connection with tha t  par-  
ticular case. 43 C. J., 1011. 

R u t  we need not concern o u r s e l ~ e s  with the determinat ion of the suf-  
ficiency of tlic e v i d e ~ ~ c e  to establisli ~ ~ e g l i g e ~ l e e  011 the p a r t  of the de- 
fendant .  If tlie plaintiff's eridence is such as  to  tend t o  show t h a t  he  
was gui l ty  of contributory ncpligence as  a mat tc r  of l a y ,  11c cill~llot 
recover. 

T h e  plaintiff had bee11 occu l~ying  the building 11enr which this tlefect 
existed f o r  ninety days. H e  testified: "I h a ~ c  been loading scalcs all 
the t ime since I h a r e  been sel l i~lg t h e m ;  I l ~ d  been loading them there 
every day  for  ninety tlays, possibly. I had loaded them f r o m  the  middle 
of the street cven. I had londetl them f r o m  every par t  arouud there. I 
have stcpped off of tha t  siden.:ilk and  that  curb a numher of times a t  
diffcrcnt places, d a y  and night.  I never saw tha t  hole before. 1 had 
been coining a ~ i d  going night  alid d a y  for  ninety tlays. I was xitlii l i  
four  or f i w  feet of the  place every t ime I went out, iis a rule, d e p e ~ d i l l g  
on how I could get my car  to  the c u r b ;  if I v e n t  s t raight  out I went 
four  or five feet f rom this  hole. I didn't  have o c c a s i o ~ ~  to look r ight  
down i n  the gut ter .  I looked ahead of m e  ~ v h e r e  I was walking." H e  
fur ther  testifictl : ('I \rould not know lion- high tlie curb is tlierc fro111 
the s t r w t  u p  to the  sidewalk level. I ~voultl  not like t o  say it-I would 
not like to  say  l~ecausc I would Iw gueesi~lg ant1 1 would not like to  
guess; it  would be somewhere betweell two fcct nntl six feet, but n o t l ~ i n g  
w a r  s i s  feet, I an1 sure. I should th ink  it  would be a n y n h r w  b e t w c ~ ~  
notliiiig and tllrce fee t ;  T th ink  that  that  curb l ~ o s 4 b l y  n.ould be n lit t le 
more t h a n  one foot high." 

If tlir period of t ime over n.liicll this  plaintiff had been using this  
par t icular  portioli of the  street and the conditions under  wliich he u w d  
it a1.e considered such 21s to put  h im 011 no t iw of the csistencc of the 
tlefect i n  the  street, the11 i t  appears  tha t  i n  the ~i igl i t t ime,  while ra r ry ing  
:I vxight  of 160 pounds he xalketl out into the street without first :iscer- 
ta ining \ r l~ct l ier  he was htepping froiii the curb a t  t l ~ r ~  place of the dcfrct.  
I f  lie had  neither actual  nor implied knowledge of the esistenrae of the 
defect, then i t  appears  f r o m  his testiniony that  while lie was carrying 
a weight of 160 pouiids ill the night t ime and not knowing the depth of 
tlic curb, tha t  is, tlie dist:uice f rom the sidex-alk line to  the  s t rr~et  line, 
he stepped off wheii he could not see and. without first taking care to  
ascertain the  extent of the d rop  f r o m  sidewalk to street.  I n  ci ther  
event, i t  would seem to us  t h a t  this plaintiff has  failed to  exercise t h a t  
degree of care f o r  his  own safety which the  law imposed upon him ailti 
that  his  oirn negligence was a t  least a contr ibut ing cause of his in jury .  
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H e  had a right to go into the street, but ~vllen he did 90 it  was his 
tluty to take notive of the fact that  it was maintained primarily for 
wliicular traffic, and to esercise a higher degree of care for his o\vn 
safety than was required of him while using the s idevdk.  H e  had a 
right to presume that  the sidewalk was maintained in a reasonably 
safe condition for pedestrians. N o  such presumption r a s  available to 
him  hen he stepped off the sidewalk into the street in the middle of tllc 
block n h m  he could not see where he was stepping. H e  was charged 
with the duty of esercising for his own safety the same degree of care 
~vhich he delnands of the city. H a d  he exercised such care it a p p ~ a r i  
that ihis unfortunate accident would not l ~ a r e  occurrel. 

Tlwre was error i n  the refusal of the court to grant the defmda~i t ' s  
motion as of nonsliit. 

Eel-ersed. 

C ' L . ~ R I C S ~ A ,  J., dissenting: The majority of this Coult is of the opin- 
ion that the defendant's motion for judgment as of nonsuit should l iaw 
hen1 grantcd. With this view T cannot agree. The  evidence ~i-hich 
makes for plaintiff's claim, or tends to support his cause of action, is 
to be taken in its most favorable light for the plaintiif, and he is en- 
titled to the benefit of eTery reasonable intendment upon the evidence, 
and every reasonable inference to be drawn therefrom.- I f  the evideilcc 
in its most favorable light to the plaintiff is subject to a11 in t e rp r r t a t io~~  
which would permit a recovery, "the case must be left to the clccisiol~ 
of the jury." Tins ley  v. Winston-Salem, 1 0 2  N. C., 397 (599), and 
case. there cited. T i t h  this rule in mind. \ \ha t  are the facts? 

Plaintiff was a traveling salesman awaj  froin his 111ace of husiriesi 
ninety per cent of the time-a breadwinner. H e  operated only a stor- 
age room, ~ h i c h  was not kept open regularly during the day. I t  had 
been rented by him for about ninety days before his injury, and wai 
locatcd on one of Raleigh's congested bus i~ lev  streets, vhere traffic was 
heavy both night and day. H e  n a s  "on thc road" often for three or 
four days continuously, and nhen  he went to his storehouse it v a s  
usually a t  night and for the purpose of getting new scales to bc taken 
to prospective customers. One evening about 7 3 0  (ilk Aiugust) hc 
carried a 160-pound scales oil liis shoulder from his itorage room to- 
~ r a r d s  his automobile parked near the curb. There n a s  no light from 
his place of business. C'ars were parked oil each side cmf his car, whicli 
was 150 feet from a street light. H e  had never seen any hole in the 
qtrret at this point and did not know that there was one there. R e  
stepp14 illto a hole approximately five inc~lles deep axid eleven inches 
\vide a ~ l d  extending, v i t h  increasing shallowness, for five feet toward 
thr wnter of t l ~ c  strect, and fractured liis right ankle a~i t l  is pernia- 
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nently injured. H e  declared: "I was looking where I was walking, 
but I certainly didn't suspect a hole in  the middle of the street six 
inches deep." The hole had been there open and unrepaired for more 
than two years, a ~ i d  the stone and old asphalt which partially filled it 
had become so discolored that  i t  was not readily apparent, hidden in 
shadow, as it was 011 the night in question. 

The  majority is of the opinion that  no jury could reasonably fiiid 
that plaintiff acted as an  ordinary, prudent man. H e  swore that lie 
~vas  looking where he was walking, and no \fitness testified to the con- 
trary. I f  the jury accepted his ~ e r s i o n  of the case it would necessarily 
find that  he was not negligent, as no one testified to facts directly a i d  
unequirocally pointing to negligence on the part  of the plaintiff. To 
conclude that  he was reasonably careful it was only necessary that the 
jury be l i e~e  plaintiff, the only eyewitness; to find that he was negligent 
i t  \ \as  necessary for the jury to do somethiiig more, t o  dedz~ce  negligence 
from the circumstances and his conduct. Granted that a jury migh t  
have found the plaintiff ~~egl igent ,  a jury also might conclude-and 
thia appears to me the more plausible and more probable verdict-that 
he n as not negligent. See D o y l e  c. Charlot te ,  210 S. C., 709 ; L)uXxe 1.. 

Rellluven, 174 S. C., 96. The latter view is strengthened by the fact 
that t h e  j u ry  in  t h i s  case found as a fact t h a t  l ~ c  u > a ~  11.0t negl igent .  
When no jury has passed upon the facts, the court is sometimes jus- 
tified in constructing a hypothetical and abstract set of facts whicll :I 

jury might reasonably find. However, when a jury has in fact passed 
upon those facts a court should be slow, and reluctant, to say that  no 
man could reasonably find the facts to be as they were found to be by 
the jury. Whether conduct amounts to contributory negligence in a 
particular case is  largely a conclusion of fact to he arrived at by the 
jury. Shearman Ji Redfield, the Law of Negligence (6th Ed. ) ,  Vol. 1, 
sees. 52-54. "The court is not a t  liberty to withhold the questioii from 
the jury simply because it is fully convinced that  a certain inference 
should be d r a w l  so long as persons of fa i r  and sound minds might pos- 
sibly come to a different conclusion." Ibid . ,  sec. 114, citing E m e r y  L ' .  

R. R., 102 K. C., 209. Here twe lve  jurors, chosen in  the usual mannei. 
and correctly charged as to the definition of contributory negligence, 
have unaninlously concluded that  plaintiff's conduct was that  of a pru- 
dent m a n ;  I am unwilling to join the Court in saying tha t  n o  man can 
reasonably infer or conclude that  he mas not negligent. 

111 16  R. C. L. ( J u r y ) ,  see. 3, p. 182, it is well said:  "The right of 
trial by jury, says X r .  Just ice Story,  is  justly dear to the American 
people. It lias alnays been an object of deep iuterest and solicitude, 
and every encroachment on i t  has been watched with great jealousy. 
The right to such a tr ial  is incorporated into and secured by the roll- 
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s t i tut ion of every s tate  in  the  Union.  I n  Magna  C h a r t  a the basic pr in-  
ciple of t h a t  r ight  is  more tllaii oncc inqiqted on : i i  the  g w n t  bulwark 
of English libertieq, but  especially by the provision tha t  'no free inail 
shall he hur t ,  i n  citller his person or property ( n i s ~  l ' er  legciic judic 11im 
pariirt i~ nuorurn re1 p e r  l e y c m  f r r ~ t r r ) ,  unless by lawful judgmeilt of his  
peers o r  equals, or by the law of the lal~tl'-a l~r ivi l rgt ,  ~ l i i c h ,  a c c o r t l i ~ ~ g  
to Blackstone, is 'couclied i n  alnloit the senlc ~ ior t l .  with tha t  of tllfx 
Emperor  Conrad t n o  hundred year.; bcfore.' T h e  judgment of hi. peer* 
:~ lh ldrd  to  i n  the 6 1 ~ ~ : 1 t  Char te r  a l ~ d  commonly called, ill tlie quaint  
language of f o n n e r  timcls, a ' trial p e r  p c r i s , '  or  ' trinl 1, tlie country,' 1 9  

the t r i a l  by a j u r y  n11o a r c  cqalled the peci'i of the p w t v  accused, being 
of the like condition a n d  equality in  the State .  T h e  colonists i n  . imer-  
ica hrought  t11:lt i.ight to  this c o u ~ ~ t r y  f rom the 1)ai~ciit country, an(1 it  
has.bccome a par t  of tlic bir thr ight  of every frcc inail " 

Sinco the mnjori ty  -\ ie\\ ha* dctcmniilctl tlw c.;l\c 0 1 1  tlw que-tioil of 
nonsuit,  I have dcalt llcrc with tha t  phase of the case--the vatio drcr- 
rlri~.tli--primarily. I I o ~ v r ~ c r ,  1 find myself unable to  accept the sum- 
m a r y  of the gclier:d law of the subject as  s tated i n  thc opinion. , l a  I 
iuterpret  the cases) persons passing along the streets lixve the r ight  to 
:issunle tha t  the town :~ut l ior i t ics  have properly escrcisetl their  power.: 
of supcrr is ion and  maintenance, tha t  the sti8eets a r e  i n  reasonable repair  
fo r  normal  reliicular use. tha t  the s i d r ~ a l k s  a r e  i n  a s a f t ~  condition for  
o r d i ~ ~ a r y  walking, n l ~ d  tlint tlangerous obstructions, holcs, and pitfalls 
l i a w  been removed or p r o l ) ( ~  safeguards aiid warning:: sct up. Bunch 
I $ .  Ed~7ntou ,  00 S. ('., 43.2; (:rtrhtrv, 1.. Chnrlotic', 1 ~ 6  2;. C., 662;  lirrs- 
sell 1%. J l o n r o c .  116 S. C.. 720;  I !u i lcy  1 % .  I l ' i ~ s i o ~ ,  15; N. C., 253. 111 

G ( I S ~ W  1.. . 1 ~ 1 ~ c c i l l c .  207 S. C., 821 (820) ,  we f ind:  " 'The governing 
authorities of :I city a rc  v l~arged  with t h r  d u t y  of k r c l ~ i n g  their  streets 
a n d  sidewalks and  water metcr  boscs i l l  a r c a s o l ~ a b l ~  safe condit ion;  
: i d  their  du ty  docs ]lot elld with put t i l~g.  then1 ill ;I s :~fc and s o u ~ l d  - 

condition originally, but they a r c  required to  keel) theill i o  to the extent 
that  this  cs:in lw accomplislletl by proper  and wason:~ble care and con- 
t inning supervision. 1 t iq the d u t y  of the  city of ,\qhc>rille to kccp tlic 
street$, including the ~ i d c n a l l r s  ant1 meter hoses t l ~ t r c o ~  and  nearby, in 
proper r e p a i r ;  tha t  i.. ill incall condit iol~ :ii tha t  tlie peol)le passing niitl 
repaqbiiig orvr  then1 i ~ i i g h t  a t  all  t inlei do so nit11 reasoilable paw. 
speed, and safety,' " etc. Such coildition< as reqiiirrd by this n i lc  ar(' 
certainly the ord inary  and  usual conditions i n  the  municipalities of 
this State. 

S o  contention was made t h a t  holes s imilar  to  the one involved here 
:ire geilcral and common i n  tlie streets of Raleigh. T e t  tlic plaintiff. 
who did not look f o r  and guard  against  such holes, is held by the ma- 
jority to  be barred, ns  n n l n f f e r  of low, because he did not  foresee and 
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guard against the r u e ,  the exceptional, ant1 the unusual. 1 1 1  the ab- 
ience of actual ~iotice of a dangerous condition, u person Aould ]lot be 
held to the duty of foreseeing and avoiding a coliditio~l nhich is well 
beyond the range of normal probabilities. 

The majority opinion declares: " S o  greater duty is cast upon the 
city than that  it shall maintain the respective portions of its streets in 
a reasonably safe condition for the purposes for which such portions 
of the streets are respectively devoted." Even under this rule it appears 
unreasonable upo11 citizens to declare that a city is justified in leaving 
a hole such us is described here unrepaired for more than t n o  years. 
Tlii. hole \ \ a s  along the side of the traveled portion of the street, in all 
area con-tailtly used for parking. The normal use of t h i ~  section in- 
~ o l v e d  the passage of peclestrians to and from their cars. The danger 
~ i a i  ewii greatcr tlian it nould have been had the hole been in the side- 
\\ alk it-clf. for here it \ \as partially concealed by the shadows and by 
the close1 parked cars. Even if it be conceded that the duty of the 
calty merely i i l ~ o l ~ c d  the maintenance of this portion of tlie street in a 
safe coirdltion for vehicles. it apprarq that there was sufficient dout)t 
a i  to the safety of the street to require the hubmissio~i of the questioll 
to the jury. Such a hole ill the main traveled portion of a street would 
tonstitute a trap to tlie prudelit and the reckless motorist alike. Sucli 
a rule as that laid donn by the majority, if follovecl by the State high- 
n a y  autlioritie-, would turn  our roads into shamblei and line our high- 
\rays n i t h  the mounded and dying. Surely it is not unreasonable to 
hold nlunicipal nutliorities in the care of a few miles of paved streets 
to a standard of maintenance nhich the Highway Commissiol~ main- 
tains with a high degree of consistency t l~roughout a system of 8,640.5 
m ~ l e s  of "all-weather" road. 

I know that this, like elery other case, nil1 become the parent stock 
fro111 nllicali a motley progel~y \\ill  spring. 111 those after years when 
thii case. elevated to high authority by the cold finality of the printed 
page. 1' quoted nit11 the customary "It  has been said," perchance 
another Court \\ill  say, "Mayhaps the potter's hand trembled a t  the 
uheel." Possibly when that moment comes these words may give that  
Court a chance to say, "Tea, and :I workman standing hard by saw the 
\ ase as i t  crarketl." 

I n  my opinion the case was properly submitted to the jury, and the 
jury having found for the plaintiff, t h ~  j i ~ d g l n ~ n t  of the court belo\\, 
should have been sustained. 



JOHN T.  BORDERS. EWXOYEE, v. J. K. C L I S E ,  SHEKIFF VE. CLEVEIASI )  
COUNTY, EMPLOYER, AJ IERICAS EJIPLOYERS I S P U R A S C E  C O X  
PASY,  CARRIER, 

and  

IIEY ILOSS, ELIPI.OYEF. T. J. It. CLISE .  SIIERIEF O F  CLEVEL.iSD ( 'OUSTY. 
EJCPLOYER. AMERICAS EMP1,OTERS ISSTTIIA\SC'E CO~dPASI ' .  CARRIER, 

and  

LOX BYERS, E J C P L O I ~ ,  T. J. K. C L I S E ,  SIIERIFF OF C1,EVELASD COUNTY. 
EMPLOYER, AMERICA\S EJIP1,OTERS ISSTJI1ASCE ('O!IIP,\SY. CARRIFR. 

(Fi led  24 Xorember,  1937.) 

1. Master and Servant § 35- 
The  S o r t h  Cnrolina Workmen's Compensntio~i Act lh t~ I)e liberally con- 

htrned to effcctnntc the intent of t he  Legislntlu'e g; tlirred f rom the  
lnliguage of tlie act .  

2. Master and Servant § 3+ 
Tlie TVorli~nci~'s Compc~isntioii Act is  to Iw liberally col~s t rned tu iuclude 

a11 employments coming within tlie nntnra l  or ordiiinry meaning of the  
l n n g ~ x ~ g e  nscd, but  i t  m:1y not be givcii a s t r :~ ined constrnc4tion so a s  t11 
include a n  occupntioii i ~ o t  coming within i t s  terms. 

A slieriff occnpichs a coiistitutiol~nl (-\IT. IT, sec. 24, public office. ant1 
a !ilicriff takes  office, not by contract. but by coinmissic~n subject to  t he  
power of tlie 1 ,cgis l~turc  to fis  fees and  compcns;~tioli for  which [lie 
C'oustitution docs not provide. 

4. Sheriffs § 2-Sature of office of clcputies slieriff. 
A slieriff may appoint deputies to  perform tlie ministerial duties of liio 

c~fiicc, n gelicrnl deputy havilig author i ty  to osecute all  tli? ordinary d ~ ~ t i c s  
of tlie off ' ie of slicriff. a n d  a sptscinl d c ~ ~ u t y  bc'ii~g nuthorized to perform 
:I specific ac t ,  and  f ~ ~ n c t i o n s  of deputies sheriff a r e  of n public character.  
;1ii11 their  fccs fisetl ;lnd pnid ns prescribed by stntntv and  not by t h r  
s1ic:riff. 

5. Master and Sewant 3 ~ l ) e p u t i c s  sheriff are not cm~ployees of sheriff' 
within meaning of \\'orlunen's Conlpensation Act. 

13tynties slieriff a r c  uot einploy\.rrh of the  sheriff wi t l l i i~  tlie meaning of 
the  S o r t h  Cnrolin:~ Worltmen's ( 'ompthnsntion Act, nnd a1.e not entitled to 
colnpensntion fo r  illjuries r e w l t i ~ ~ g  from :III accident arising out  of and  
ill the  c m r w  of the  disclinrge of the i r  tluticq, sincv they occcpy a public 
office nntl the i r  cwmpensiltion is  fixed and  paid as  prescribed by s ta tu te  
an11 not by the  sheriff, and the  discharge of their  duties is, not a n  "employ- 
ment" within the  menni~ig  of t h a t  t e n n  ns nqed ill the  C,mper~sation Act 
S. C .  Code, SO81 ( i ) .  ( a ,  b, c ) .  

6. San~c--Aniendnlent allowing sheriffs to exempt themsc.lvcs from Coni- 
prnsation A c t  cannot enlarge meaning of words of original act. 

Since deputies sheriff a r e  not employees of t he  sheriff within the  mean- 
ing of the  C'omgensntion Act, the  nmendmerit of t he  ac t  11g sec. 2,  ch. 274, 
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Public Laws of 1031, permitting a sheriff to exempt himself from the 
operation of thc act by giving the notice prescribed, cannot have the 
effect of bringing deputies sheriff within the intent and meaning of the 
act, nor may the fact that a sheriff purchases insurance to cover his 
compensation liability have the effect of enlarging or extending the lan- 
guage of the act. 

DEVIX, J., dissenting. 
CLARKSON and SCHEXCK, JJ., concur in dissent. 

APPEAL by dcfeudants from _411ey, J., a t  Xovember Term, 1936, of 
CLEVELAXD. 

Proceeding under S o r t h  Carolina Workmen's Compensation Act to 
determine liability of defendants to claimants, respectively. 

The Conimissioner hearing the cases found the following facts, nllich 
uere later adopted aud approred by the Ful l  Commission. to claim- 
ant, John  T .  Borders : 

"I. J. R.  Cline is the high sheriff of Cleveland County. H e  ha.; 
more than five deputies sheriff and other helpers in connection with hi.; 
office as sheriff of the county. H e  has purchased workmen's compensa- 
tion insurance to corer his compensation liability. The American 
Ehploycrs' Insurance Company is the carrier. 

' '2 .  John T. Bordeiss is a deputy sheriff duly appointed b , ~  J .  R. 
Cline, the high sheriff of C le~e land  County. H e  v a s  instructed by the 
high sheriff to t r a n ~ p o r t  to Goldsboro, S o r t h  Carolina, two iiisnnc~ 
Segro  women. H e  was allowed fire cents a mile for the use of his au- 
tonlobile and for the payment of his time for services rendered. 

"3. I Ic  suffered an  ia jury  by accident which arose out of and ill the 
C O I I ~ R ( .  of his employment and has been totally disabled qince thc date 
of tho accident. 

"4 .  H e  was eariiing as wages less than $10.00 a week as deputy 
ilieriff. 

"5. He received his compensation for services rendered as a deputy 
alieriff in the for111 of fees for serving papers, for attending trials ill 
wiminal cases, and doing other selsvices that  a deputy sheriff is orcli- 
~ l a r i l y  called upor1 to do on a fee basis. 

"6. I t  was the duty of the sheriff to transport the two insane Segro  
\!omen to Goldsboro, North Carolina. The sheriff wa.; paid for t h i ~  
transportation by the county commissioners and the sheriff, in turn,  
turrietl the money over to the deputy sheriff, John  T. Borders." 

,Is to claimants Hey Ross and Lon Bowers the same facts were fountl, 
except that  the two ~vere  specially deputized to assist John  T. Borders 
in transporting the two insane Kegro women to Goldsboro. 

Upon these findings the Commissioner and the Ful l  Coinmissio~i con- 
cluded rhat each of these claimants as depnty slwriff is an  employee of 
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the qllclriff 11ndt.1- tlic prorisionq of the Torknien7s Compensation , k t  
and entitled to the protection of lax .  T l i t ~ e u p o ~ l  ; I I I  ; I \ \  arc1 11 as n~rrtlc~ 
to each of the claimants. 

On appeal to the Superior Court the three c a w  nerc  coi iwl id~~teJ  
for Ilt~aring. Judgment was iignrtl affirmilig the findings of fact ant1 
conclusions of l a n  and award of the Sort11 Carolina Illdustrial Con-  
~nission as to each of the claimants. 

F rom judgment thereon in accordance therewith thc~ defendants all- 
pealed to the Supreme Court and assigned error. 

ll. T. F n l l s  for  c l n i m a n f s ,  uppel lees .  
I i i f i g  d King a n d  ,I. A.  C a u n o n ,  J r . ,  f o r  d e f e n d n n f s ,  nppel lants .  

TTISRORSF. ,J. The question here involved: I s  a (1 y u t y  .lieriff an 
~mploycc  of the qhcriff, hy n-horn lie iq appointed. within the meaning 
of thc~ S o r t h  Carolina TTorkme~i'q Compensation .\ct i TTe hold that 
he is not. 

This  specific question lias not bee11 passed upon by rtiis Court. How- 
mer,  in the case of Sfnr l i , l ,q  1,.  J f o r r i s ,  202 N. C., 564, a t  568, C o n n o r ,  J . .  
stated : "The question as  to nhether the relation betwem the sheriff of 
:I county in this State. and one who lias l ~ e m  appoi~ilctl by him as a 
clepnty is that  of employer and employee, x i th in  the meaning of those 
nordc: as uqed in the Sor t l i  Carolina Workmen's Compensation Act is 
not presented by this appeal. I n  view, however, of the definition in 
the sratutc of the vords 'employment,' 'employer' and 'employee7 as 
usrd there, it may well he doubted that a deputy sheriff is an employee 
of thc3 sheriff 1)y whom he was appointed, within the meaning of thosc 
\vord$ as used in the a($." 

111 considering the question it is necessary to interpi-et the pertinent 
sections of the Colnpcnsation A\ct under appropriate rules. 

T ~ I .  Workmen's Coml~ensntion ,let slioultl be liberally construed so 
i i s  to effectuate tlic I~cgislaturc7s intent or purpose which is  to be ascer- 
tained from the ~vortling of the act. 71 C. J., 341 ; J o h n s o n  v. H o s i e r y  
('0.. 199 N. C.. 3s. 153 S. E.. 591; X i r r  1%.  Ponrl Co., 190 S. C.. 137, 
1 A S. E.. 60: R e e r e <  I .  I'trrXrr, 1 9 9  S. C., 236, 154 S. E., 66 ; It'i7liams 

r 7 

1 , .  I h o ~ n ~ i s o n .  900 0. C., 463. 157 S. E., 430; W e s f  I .  l f ' r r f i l i zer  Co., 
201 S. C., 556, 160 S. E., $65. 

-\gain. "The rule has bee11 said to be, to conqtruch :L co~npensation 
\tatute so as to include all iervices x-hicll can reaso11abl-y be wid  to 
come under the provisions; thus, with regard to the c ~ n p l o ~ n i c n t s  to 
which they apply, the acts are to be constrned liberally . . . Ere11 
\11cli a p~ovision.  however, will not permit a forced ccnqtruction to be 
given to their wording: and, a ~ ) a r t  from such provi~ionq, the rulc of 
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liberal construction cannot be carried to the point of applying an act 
to employments not within its stated scope, or not within its illtent or 
purpose, or of mpporting a strained colistruction to include an occupa- 
tion or employment not falling nithi11 it." 71 C. J.. 339. 

Tlie nords used in the statute must be given their natural or or&- 
~i; try meanil~g.  91 C. J., 333 ; A s b n r y  1 % .  . i l b c t ) ~ r r r l ~ ,  162 S. C., 249, 7 s  
S. E., 116;  C'ottlrv. 1 % .  I I e n d e r s o n ,  163 S.  C., 114, $9 S. E., 142 ;  Whit- 
f o r d  1 % .  It1.s. C'O., 163 S. C., 223, 79 S. E., 501; -1Iofor ( ' 0 .  1. .  J I a ?  11 e l l ,  
210 N .  C., 725, 188 S. E., 359; 8. u.  TT7hitehurst, a n f e ,  300. 

With  these rules for guidance we find as the definitions of the words 
"employment," "employee" and "employer," as used in the North Caro- 
liria TI/Torknien'.i Compensat io~~ Act, in so far  as pertillent to facts of 
instant case, ('. S., 8081 ( i ) ,  a, b, and c, t ha t :  " ( a )  The tern1 'employ- 
~ncn t '  include3 c ~ t r ~ ~ ) l o y m r ~ ~ f  by the State and all political subdi~isions 
thereof and all public and quasi-public corporations therein and all 
p r i ~  ate employme~~ts  in n hich five or more employees are regularly 
employed in the same business or establisl~nle~it, except ngriculturr a ~ d  
tlomcstic service and sawmills and logging operators in which less thau 
fifteen employees are regularly employed." "(b)  The  term 'employee' 
means every person engaged in an  e m p l o y m e n t  under any appoint~iml t  
or contract of hire or apprenticeship, express or implied, oral or writ- 
ten. . . ." "(c)  The term 'employer' means . . . eTery pcrboll 
carrying on ally e n z p l o y t n e n f .  . . ." 

I n  reading these three sections i t  is seen that the ~vortl ' ' employ~~~ent"  
i i  thc basic factor in determining n h o  are "employees" ant1 "employers" 
u i th in  the meani~ig  of the act. Hencc, the question : I s  the poiitio~l 
of deputy sheriff an "employme~lt" as defined in that part reading, "Alll 
private employments in which five or morc cmployres are regularly 
employed in the same bus'ineqs or establishment." A l ~ ~ a l y z i n g  that 
vlause it is seen that  the word '(emp10,~niellth" is limited by the adjwtivc 
"pr i~ate ,"  and further by the words "business or cstablishme~~t." 1 1 1  

M7ehster'h S e w  I~iternational  Dictionary, 2nd ed., Tre find thc nord 
"private" defined : "Belonging to, or concerning, all individual person, 
company or interest ; peculiar to oneself; unconiiected with others ; per- 
sonal; one's own; not public; not general ; separate; as a man's private 
opinion; private property; a private purse; private expenses or iuter- 
ests; a private secretary; opposed to public. S o t  invested with, or 
engaged in, public office or employment; not public in character or 
nature;  as a private citizen." The word '(business" is defined as ".I 
commercial or industrial establishmelit or enterprise." "Establish- 
ment" is defined a i  "&In institution or place of business, with its fixed 
or organized staff, as a manufacturing establislnnent." These nords, - 

when given the natural or ordinary meal~ing, clearly indicate reference 
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to commercial or industrial employment of a private (*h:~rarter a> c'ottlrlc- 
distinguished from public office. 

The  officc of slieriff iq conqtitutional. W. C. Coilst tution. h t .  IT, 
ser. 24. I t  is a public office. Public officc is not 1 ) r i ~ a t e  property. 
Jfial v.  E l l i l l q f o n ,  134 N. C., 131, a t  162. *I slieriff takes office. not 1)~- 
contract, but hy commission wbject to the pover of tllc Leqislature to 
fix fees and compensation for ~cl1ic11 the Constitution does not provide. 
Comrs .  v. S f e d ~ n a n ,  141 N .  C., 448, 54 S. E., 260; P u n t i n g  1.. Grtles, 
77 N. C., 283; Mil l s  v. n e a f o ~ ~ .  170 N. C., 386, 87 S. I?.. 123 The office 
of sheriff is one of public confidence and fidelity to a public trust, ant1 
c8annot be n matter of bargai11 and sale. C n n d e r  c. Penln71d, 125 S. C.. 
578, 34 S. I?., 683. I n  tlic maill the duties of the offive arc p r c w r i l d  
by statute, C o ~ n r s .  1 . .  S f e d m n n ,  supra,  and are ministerial in character, 
and, as to such millisteris1 duties, it is  implied, when not +o provided 
1,. statute, that  he may act hy a substitute or deputy. J-cccrqi?~ 11. S'11m. 
$3 S. C., 348; R. R. L!. Fisher ,  109 S. C., 1. 

There iq no statutory authority for appointment of deputie, ,licriff. 
H o n c ~ w r ,  "the deputy is all officcr coeral in point of allticpity with thc 
4eriff." T ~ n i c r  2.. G r e e n l ~ i / l c ,  174 S. C., 311, 93 S. TC., $30. 

"Tl~ere  are two kinds of dcputies sheriff well knrtnn ill practice : 
(1) .I general deputy or under sheriff n l ~ o ,  by ~irturm of his appoint- 
I I I C I I ~ .  has authority to executc a11 the ordinary tlutic- of the officc of 
tlie qheriff, and n h o  csecutcr process nithout special power from t11e 
d ier i f f ;  and ( 2 )  a special deputy, who is a11 officer pro hac r i c ~ ,  to exe- 
(auto a particular writ in qomc certain occas io~~,  and v lio acts u r idc~  a 
ipecific and not a general appointment and authority." T , n n / ~ r  1 % .  G r l ~ c ~ l -  
ril le,  S Z L ~ - ~ .  

I t  is said in 37 C. J., 731. sec. 4, ",I deputy is the deputy of thr  
\heriff, one appointed to act ordinarily for the sherif0 and not ill hi5 
own name, person or right. and although ordinarily r ppointed by thc 
sheriff, is considered a public officcr." 

The  duties and authority of a deputy sheriff relate only to the min- 
isterial duties imposcd by Ian- upon the sheriff. How thosrl dutiej  are 
to be performed a d  the eudq to he accornpli.ihed are as prescribed and 
directed by law, antl not in accordance n it11 the dirrvtion antl disc,re- 
tiou of the sheriff. By appointing a tlcputy the slicriff merely delegates 
to him tlie authority to execute ministerial functionq of t l l ~  office of 
slieriff. Those functions arc of a public character. 

The  co~nperisation of tlie fee deputy is that fixed h,; .tatute for rllc 
performance of duties required of the slieriff. It is  p i d  :I% prescribetl 
by statute and not by the slieriff. 

"-In employee is one who works for another for napes or salary, and 
the right to demand pay for his services from his employer would seem 
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to be essential to his right to receive compensation under the Vork -  
men's Compensation Act, in case of injury sustained by accident arisine; 
out of and in the course of the employment." Sfacy, C'. J., i11 Hol lou~e l l  
v .  D e p f .  of C'onsercafion and  D e z e l o p m e n f ,  206 N .  C., 206, 173 S. E., 
603, citing I n  re X o o r e ,  157 S. E., 219. Bcrshan I . .  C o u n t y  C'ornrs. 
(W. Va., 1933), 171 S. E., 893. 

I n  the instant case thc claimant Borders is a regular deputy ap- 
pointed by the sheriff, and received as his only compeiisation fees fixed 
by statutes. Claimants Ross ant1 Byers were special deputies to assist 
ill the execution of the n r i t  issued by the clerk of the Superior Court 
under statutory authority, committing tlic inqanc persons to the hos- 
pital. C. S., 6193. The cost and expense of eon~ey ing  these personi 
to the hospital in accordance with the writ is required to be paid by 
the treasurer of the county upon order of the board of county commis- 
sioners. C. S., 6202. 

Claimants contend that  the amendment to sec. 17 of the Compenra- 
tion Act (sec. 2, ch. 274, Public Laws 1931) which permits any sheriff to 
exempt himself and any and all deputies appointed by him from tlie 
provisions of the act by notice in writing to the Industrial Commis- 
sion, manifests the intent of the Legislature to include sheriffs and their 
deputies within the meaning of the act. I f  the wording of the original 
act be not sufficient to include them, then "sheriffs and their deputies" 
c.annot be read into the meaning of the words, originally used, by an 
amendment permitting a sheriff to exclude himself and his deputies. 
" I t  is ours to construe the laws and not to make them." . . . "It  
is i n  the province of the lawmaking power to change or modify the 
statute, not ours." . . . "I t  is ours only to declare the law, not to 
make it . . ." S f a c y ,  C. .I., in S. z.. Whifc77ursf ,  ante  300, citing 
authorities. 

Claimants further conteiid that in ~ i e w  of the fact that  the defendant 
sheriff has purchased compensation insura~ice to cowr  his compr~ilba- 
tiori liability, the amendment to see. 14 (b)  of tlie Coinpcnaatio~i Act 
(cli. 1.30, Laws 1935), C. S., SO81 (u )  ( b ) ,  affords a foothold up011 
wliich this case may stand. Holding that  the relationship of employer 
and employee, within the ~neaning of the Sor t l i  Carolina Workmeii '~ 
Cornpensation Act, does not exist between a sheriff and his deputy, the 
provisions of this amendment are not applicable to the case in hand. 
The defendant sheriff "purchased workmen's conlpensation insurance 
to cover his compeiisation liability." 

The judgment of the court below is 
Reversed. 
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I ~ F Y I A ,  J., ( I i s s c ~ l t i ~ g :  I am cw~strained to the ricn. that  the com- 
preliensire language of tlic Workmcll'.; Coi~~pensntion ,\ et a11t1 the itwtu- 
tory clefinitio~~s of tlic terms 'leml)loyn~cnt," l'cn~ployer,' ' and "cnll)loyee" 
are sufficielitly 1)ro:ld to embrace the s e r ~ i c e  or employment of the 
qheriff's deputies. E r e r y  colltract of w \ i t ' e ,  vri t ten or implied, is prc- 
sunied to 11:\re l ~ r c n  n~acle subject to tlic prori*io~lq of the act. u n l m  
therein exempted. C. 6.) S1Sl ( m ) .  

'I'l~is vie\\- is strw~gthcileel by the specific refcrcnte ill the ar t  to 
deputies sheriff as follon s :  "Pt.or.itlet1, kolr~et~cr,  that ally sheriff may 
exempt himself, and any and all deputies appointed by l ~ i m ,  from the 
1)rori.ions of this act 1)y notice in ~vr i t ing  to the Ind i~ i t r i a l  Collnni>sion." 
C. S., SO81 (s). The legiqlative intent that deputies :heriff be subject 
to the prorisions of tlic act secrns a p p r c ~ i t .  The 1icai.t of n statute is 
the intent of the lnwmaking 1)ocly. That  ic: the cardinal rule of interpre- 
t ~ t i o i l  :1iic1 (wnstrii~tion. ' / ' r i ! ~ t  (10. 1 ' .  ITood, C'omr. o f  I?nnX.s, 206 N. C'.,  
365, 173 S. l?.. 6 0 1 ;  $4'. 1 % .  T T u i ~ p l ~ r i ~ ~ ,  210 S. C., 406, 186 S. l?., 173. 
, . 111(1 lmrtioii of tl1c1 act qiiotccl above should not bc tlihrcgardcd. I t  forms 
the. lxisis for tllc ~ in i form ruling of tlic Tndustrial ('oiilmiwion that inju- 
lies by accident to tlepntics sheriff, arising out of and i11 the course of 
t11ci1- c~nployltcwt a.: .ucl~, arc conlpensablc~. 

I n  tlic instant case the sheriff, with due consideration of the dangerr 
constantly attending the serlices of his deputies, instead of seeking ex- 
emption for himself, has paid for insurance so that  relief might be 
twdi ly  n\ ailahlc for them, a11d the i~isurance carrier, for ngreed com- 
 ensat at ion, has contracted to underwrite tht. casualty. 

This cotistr~iction of tlie Worktncn's Compensation .ict in~poses no 
untlecwsary liardsliip upon the sheriff, since he may a t  any time ex- 
cuipt himself \\ it11 rt>fcrcllcc to hi% tlr1)utics from the prorisioiiq of the 
act by a notice in writing to the Indus t r id  Commiwion to that effect. 

Tllc fact tlint the fee.; received 1)y the deputy are lot usually paid 
to him by the &riff should not be held controlling, foi- the reason that  
colnpmsation for his serrice is rccciwd 1)y him by T irtuc of his ap- 
pointnlent and c~r~plo,wncnt by the shclriff in vhosc name alone he is 
e ~ l ~ p o w r c d  to act. 

For  i~istaticc>, it has heen i ~ n i f o r n ~ l y  held that a cnc dy employed by 
;I golf club, 1 ~ 1 t  paid by those for whom he caddies, i s  an employee of 
thc~ clnl) within the meaning of the Workmen's Compensation Act. 
C'lnrernonf ( 'ountry  C h b  v. I ~ l d u s f r i n l  Acriden t Comn ission, 174 Cal., 
39.i: Itdiccn llill Clzrh 1%. I~iclirsfrinl ( 'owmission,  300 Ill. ,  271  ; h'ynum 
i t .  J<nightot~, 137 Ga., 250. 

Tt map not he out of place to say that, while tlie employment or 
office of deputy sheriff may not be rated very highly in dignity or 
cnloll~mcnts, those who fill these positions are called upon to render 
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necessary and ~a1u:tble s e r ~ i c e  to  tlie public, frequelitly in~ .o l~ . ing .  d n ~ i g e r  
to themselves, and  society is largely dependent upon tllcnl fo r  local 
enforcement of l aw and  for  carrying on the orderly processes of the  
administrat ion of justice. 

I a m  authorized to say tliat Cr.anr<sos and S C H ~ > C I < ,  tJJ., join i n  
this opinion. 

I<. J. TOPP A S ~ )  WIFE. IIIZZIE YOPP, v. J. 11. AJIAN. 

(Filed 24 Sovembcr, 1937. ) 

1. Reformation of Instruments § 3- 
Where an incorrect description is incorporated in a deed by the m ~ ~ t n a l  

mistake of the parties, a s  between the parties, the deed may he reformed 
to express the true intent. 

2. Boundaries § 2- 
Where the parties have a survey made or go upon the land and agree 

upon a definite, marlied line as  the boundary of the tract to be conveyed. 
the line as  so established contemporaneously with the execution of tlle 
deed will prevail over a different description in the deed. 

3. Boundaries 5 8: Reformation of Inst lvmfnts  5 10-Ehidence that  
parties agreed t o  definite boundary and diffwent description was in- 
serted in  deed by mutual  mistake, held sufficient for  jury. 

I n  this proceeding to establish the true dividing line between the lands 
of plaintiff and defendant, tlle evidence tended to show that there was a 
lappage in tlle description of two ancient deeds to contiguous lands, tliat 
defendant had owned one tract for some years when he purchased the 
second tract, that he and his predecessors in title had been in actual 
possession of the first tract up to the line contended for by him, und that 
thereafter he and plaintiff went upon the land and he pointed out the 
fence and pine stumpb as  constitnting the boundary betwcrn the tmcti .  
and that he and plaintiff then and there made a contract of bargain and 
sale for the purchase of the second tract by plaintiff, that in the deed to 
plaintiff the description a s  contained in the ancient deed was used, and 
that defendant went into possession of the second tract up to tlle bountlary 
as  pointed out by plaintiff. and did not claim the lappage nntil a lnter 
survey for a loan disclosed the lappage, and did not interfrrc with t l ~ f t w l -  
ant's possession up to the boundary as  contended for by clefendant nntil 
the institution of this action. Held: The evidence is sufficient to be sub- 
mitted to the jury upon defendant's allegation that  contemporaneously 
with the contract of bargain and sale, the parties went upon the land 
and agreed upon a definite, marked boundary line, so a s  to override the 
description contained in the deed actually executed. 

,IFPEAL by plaintiffs f rom Sincloir, .J., at  * \ p i 1  Term,  1937, of Oss- 
LOW. KO error .  
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Thib is a prowssiouiug proceecliiip iuitituted before the clerk of 
Superior Court of O n ~ l o ~ v  C'ou~~ty,  un(1cr the statute, to establish the 
d i ~ i d i n p  line between the lands of the plaintiff, R. J. yopp, and the 
lalids of the defendant. 

The  defendant and his preclccesqors in title have for many years 
o ~ \ n c d  tlie tract of land referred to as t l ~ c  Dixon laud. Thereafter, 
:rbout the year 1917. d e f e n d n ~ ~ t  purcllased an  adjoini ig tract of land 
referred to as the French land. On 4 K o ~ c m b e r ,  1919, the defendant 
and his wife con\ eyed the tract known as the Frcnch tixet to the plain- 
tiff, R. J. P o p p  This deed, after describing tlie pren~ises, contains a 
furthcr provision a< followi : "The sanle being the  land^, conveyed by 
Bincline French, nidow of William French, by deed dated 22 May, 
1917, and recorded in the register of deeds' office of O~lslow County ill 
hook 1.25, p a p  233." Plaintiff instituted thiq proceeding to c~stablish 
tlic true dividing lines between the tract purchased by him from the 
defcntlant and the Dison tract, which is still the property of the de- 
fendant. Thc defendant, ansn-ering the petition, denied the location of 
the line as set out in the petition; described the line ,is contended for 
by the defendant, and alleged tliat the respondent sold the petitioner 
the land conveyed to the respondent by heirs a t  law of William French, 
nliicll land did not il~clude any of the Stcyhen Dixoll tract, and that  
at the time of sale the plaintiff and the defendant went on the land 
and the plaintiff was sllo~vn the line where the fence ~ w s  then standing. 
and is now standing on tlie same line with the exceptioil of a few yards 
a t  the lower end, which was changed by the respondent for convenience. 
and that  the petitioi~ers after the purchase established their fence on 
that  part of tlie line as now contended by the respondent. 

The petitioner replied to the defendant's answer and set u p  the deed 
from the defendant and his wife to the plaintiff, reciting the description 
therein contained, and alleged that the westerly line of said tract as 
described in the deed is the true dividing line between the parties. 
The petitioner further pleaded the warranties containe 1 ill defendant'i 
deed as an  estoppel, and that  the petitionw has been in possession of 
the land in dispute under color of title for more than seven years. 
Thereupon the defendant filed a rejoinder, in which he admitted tha t  
the description R S  contained in the deed from the defendant to the 
plaintiff descrilwl the line as contendd for by the plaintiff, but alleged 
that the true boundary line is well marked, was pointed out to the plain- 
tiff and agreed upon between the plaintiff and the defendant as being 
the southwesterly boundary line of the tract of land th?  defendant was 
then selling the plaintiff, and tliat tlie description in said deed em- 
h a r i n g  more land than that agreed upon between the parties was in- 
st~rtcd in saitl drwl by the mutual niistakc of the parties; that it n.a% 
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uliderstood and agreed between the parties a t  the time of the executioii 
of said deed that  the defendant was selling and the plaintiffs were pur- 
chasing the Freilcli tract of land dowll to the marked and well estab- 
lished line pointed out to the plaintiff and agreed to between the parties. 
The defendant thereupon prayed that the said deed be reformed to 
express the true intent of the parties and that the line contended for by 
the defendant be established as the true dividing line between the lands 
of the plaintiff and the defendant. Issues of fact having been raised 
by the pleadings filed, the cause was transferred to the civil issue docket 
and came on for tr ial  a t  the April Term, 1937, Onslow Superior Court. 
Issues were submitted to and answered by the jury as follows : 

1. Was the land in controversy conveyed by defendant Aman to the 
plaintiff Yopp by mutual mistake of the tlefendalit -1man and plaintiff 
R. J. Yopp Ans. : "Yes." 

2. What  is the true location of the dividing line between the lands of 
defendant d m a n  and plaintiff R. J. Yopp?  d n s . :  6 to 5 and 5 to 1. 

Judgment was entered upon the verdict establishing the dividing line 
as contended by the defendant and found by the jury and the plaintiffs 
appealed. 

G. TI'. P h i l l i p s  nncl IZ. A. S u / t r t  f o r  p l a i n t i f s ,  ccppelluuts. 
.John D. TT'rrrlic~X.. S ~ t m m ~ r s i l l  LY. Surn /ner s i l l ,  n11d I .  -11. Bailey for 

d e f e n d a n t ,  appel lee .  

BARSHILL, J. The controversy in this cause grows out of a lappage 
in the descriptions contained in two old deeds-one dated 10 August, 
1874, which is the source of title of the Dixon tract owned by the de- 
fendant, and the other dated I February, 1872-which is the source of 
title of the French tract conveyed by the defeiidant to the plaintiff. 

The  one question presented to us for determination in plaintiff's brief 
is as follows: "Is there any evidence of mutual mistake herein?" -111 
of plaintiff's exceptions are directed to this question. I f  there was no 
mutual mistake then the defendant's deed is binding upon him and he 
admits in his pleadings that  the description contained in his deed to the 
plaintiff embraces the land in  controversy-that is, the land betweell 
the true dividing line as contended by the plaintiff and the true dividing 
line as contended by the defendant. 

I f  an  incorrect description was incorporated in the deed from the 
defendant to the plaintiff by mutual mistake of the parties the defendant 
is entitled to  so show and to have the deed reformed so as to conform 
to the true intent of the parties. Speaking to the subject in C o x  v. 
McGozcan, 116 K. C., 131, A v e y ,  J., says: "All rules adopted for the 
construction of deeds tend towards one objective point. They embody 
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what the law, founded on reason and experience, dec la~es  to be the best 
means of arriving at the intention of the parties. 3 W<tshburn, -125 and 
4 The intelltion, of course, relates to  the time when the deed is de- 
livered, hence course and distance, or even what is corsidered in law a 
more certain or controlling call, must yield to evidence, if believed, that  
the parties a t  the time of the execution of a deed ~ c t u a l l y  ran and 
located a different line from that  called for, such evidence being ad- 
missible to show the description of the line to be a mistake. Buckner 
I ? .  Anderson, 111 X. C., 572; Ckprry 1 % .  Slade, i S. C'., 82 ;  Baxter  I ! .  

TTrilson, 95 X. C., 137;  S f a n l y  2%. G r e r ~ ~ ,  12 Cal., 148;  3 Washburn, -135. 
"111 support of the position stated, we find tliat Tiedeman, in his ex- 

haustive work on Real Property, see. 828, lays down thch rule as follows: 
'Confenlporaneo c.~.posifio cst optivtrr r f  forfissimn i n  Itye. I n  constru- 
ing deeds, courts endcal-or to  place theinsell-es i n  the position of the 
parti1.s at the time of tho convepnce in order to ascertain what is in- 
tended to be conveyed. F o r  in describing the property parties are pre- 
sumed to refer to its condition at that  time, and the meaning of their 
terms of expression can only bc properly understood by a knowledge of 
their position and that  of the property conveyed.' The familiar rule 
that  the course of a stream called for as a bou~idarv is to be determined 
by showing the location a t  the time of the conveyance is  referred to as 
one illustration of the practical operation of the rule." R e a l f y  Co. 1). 

Boren,, 211 N. C., 44G. 
I n  Clm-X-e v. Aldridgc, 182 S. C., 3'26, i t  is said : "It  h:is been long held 

for law, in  this State, that  when parties, with the view of making a 
deed, go upon the land and make :L physical survey of the same, giving 
i t  a boundary which is actually run and marked, and the deed is there- 
upon made, intending to convey the land which they h a ~ . e  surveyed, such 
land mill pass, certainly as bet~recn the parties or voluntary claimants 
who hold in privity, though a different and erroneous description may 
appear on the face of the decd." R ~ e t ?  r. Schencl-,  13 S. C., 415; Cherry 
I ) .  Slade,  sups. 

I n  S h a f e r  v. Gnynor,  117 N .  C., 15, i t  was held: " I deed is a con- 
tract and the leading object of the courts in i ts  enforcement, where the 
controversy involves a question of boundary, is to ascei.tain the precise 
lines and cori~ers as to which the minds of grantor and grantee con- 
curred. I-ience, though par01 proof is not, as a rule, admissible to con- 
tradict a plain, written description, i t  is always competent to show by 
a witness that  the parties by a contemporaneous, but not by a subsequent 
surrey, agreed upon a location of lines and corners dif'erent from tliat 
ascertained by running course and distance." Clarke v. dldridqe,  w p m ;  
Realt!] Po. 2). Roren., supm; D u d e y  v. Jeffress, 178 N .  C., 111. 
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Where the granto19 and grantee actually go upon the land and agree 
upon well-marked corners and a definite, marked line as the boundary 
of a tract to be conveyed the same rule applies. 

TVas there then sufficient evidence to be submitted to tlie jury to sup- 
port the allegation of the defendant tliat contemporaneously with, and 
as :L par t  of the contract of bargaiii a i d  sale, the plaintiff and the de- 
fendant went upon the premises and agreed upon tlie boundary line 
of the tract being conveyed to the plaintiff, so a <  to override the descrip- 
tion contained in the deed actuallv esecutctl n ~ d  to show that  it was the 
true intent of the i~ar t ies  that the deed should I)( )  so drawn as to set 
out and describe the line agreed upon as the bounda~~y  line between the 
French tract and the D i s o ~ ~  t rac t?  I f  so, tllr judgment below must be 
affirmed. The evidence offered by the defe~ltlant and accepted by the! 
jury in a r r i ~ i n g  a t  its verdict tends to show that  the defendant a ~ l d  hi< 
predecessors in title owned the Dison tract many years prior to tlic ti111e 
the defendant acquired the F renc l~  t rac t ;  that at poi i~ t  5 there is a 
stake with pointers, at point 1 there is a stake : ~ n d  t l ~ e  corner of a wire 
felice, a t  4 there is a corner of a fence and tlie fence co~~t i l lucs  along the 
line fro111 -1 to 6 (~vhicll is the line contended f o ~  b r  the tlcfentlant). 111 

the ~roodcd portion of the land through which the line 4 to 6 goes there 
were marked trees; tliat the defeudant and his predecessors ill title hare  
been in  tlie actual possessioil of the D i s o ~ ~  trart  up  to the line from 4 
to .i for fifty years or more, i111d t h ~ l ' ~  11as I ~ I I  ;I fr11ce 011 the line for 
that period; that  this line from 4 to w2.i actually surveyed about 
forty-five years ago; that  the plaintiff and defendant wei~t  upon the 
premises and tlie defendant pointed out to tlie plaintiff two pine stumps 
in the Dixon line and showed him the fencc that  conrtituted the line 
now contended for by the defendant, and that they t h e ~ l  and there made 
a bargain for the purchase and sale of tlie said p r e ~ n i ~ e s  n-it11 tlie said 
line as tlie boundary line bet~reen the Disoil and the French t rac t ;  that 
about 25 steps of tile fence in the n-oods had been c l~a i~ged  by the de- 
fendalit from off the line for conreilience; that after the purchase by 
the plaintiff lie cstablislied this fe~lce 011 the line as pointed out by the 
defendant; tliat the plaintiff wcnt in posse-io11 of the tract conreyet1 
to him down to the line so pointed out, but made 110 effort to take 130s- 
session of, and made no claim to, either the wooded or the cleared portion 
of the land in controversy until 1924 (by his testimony, ID33 by dc- 
fendant's tcstimotiy) a t  which time the plai~itiff undertook to borrow 
money from a Federal agenc- and discowred from a survey made in 
furtherance of the lomi that  the courses of liis deed estended over into 
the tract of land o\rned by the defendant and to the line now contelided 
for by the plaintiff; tliat thereafter, without protest on the part  of the 
plaintiff. the defendant still continued in actual possession of the land- 
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in controversy until the institution of this suit in March, 1036, , n d  that 
the defendant is still in possessio~i thereof. 

While the description contained in the deed executed by tlic tlefend- 
ant  to the plaintiff extends over into the tract of land whic l~  the dc- 
fendant contends is the Dixon tract, he and his predecessors in title had 
long been in possession of the disputed land as the owncrs of the Dison 
tract. The  linc as contended for by the defendant wa: surveyed more 
than forty-five years ago. I t  then can well be understood hon the de- 
fendant misapprehended the meaning of the term eonta ned in his deed 
to the plaintiff, to n-it : "The same being thc land? convrycd by Emeline 
French, etc., by deed dated 22 Nay ,  1917." -111 the l w d  lie actually 
acqnired by said decd v a s  the land do\vn to the linc as estahlisheil by the 
jur,v. H e  was already in possession of the 1:lppage. Likewise the plain- 
tiff so understood and construed tlie deed and his contr,lct with the de- 
fendant. Notwithstanding the fact that  most of the land on tlie westerly 
side of the line contended for by the defendant is under cultivation, the 
plaintiff went into possession of the tract purcllaqed by him down to 
the line agreed upon and made no contention or claim tc any land. west 
of said line until a surrey under the description contained in  his deed 
indicated that  his line was west of the agreed line. H e  did not demand 
possession and acquie~ced, without protest, in the contin led use of same 
by the defendant for more than ten years before instiluting this pro- 
ceeding. 

There was ample evidence to be submitted to the jury upon the first 
issue, and it secms that the jury was fully justified in finding that  a 
tliridilig line wns agreed upon a t  the time of the execut on of the decd, 
and that  the clefendant did not intend to convey and the plaintiff did 
not understand that he was purchasing any lands ~ve:~tn-ardly of the 
linc eetablishcd by the jury. Thc jury, upon competent ant1 sufficient 
evidence and under a proper charge, has answered the first i swe in 
favor of the dcfcndnnt. I f  the answer to that  issue stands, it is admitted 
that the answer to the second issue is  correct. Tn the trial of this cause 
we find 

S o  error. 

STATE Y. WALTER CSLDWELL. 

(Filed 21 November, 1937.) 
1. Rape § & 

Evidence in this prosecution to the effect that defend an^. obtained carnal 
Itnowledge of prosecutrix against her will by threatening to kill her with 
a knife i s  held sufficient to be submitted to the jury on an indictment 
charging rape. 
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2. Criminal Lam § 77b-- 
Where the charge is not in the record it  will be presumed on appeal 

that the court correctly charged the law applicable to the facts, and 
covered all aspects of the case supported by the evidence. 

3. Criminal Law Sla- 
The finding of the trial court on the coir dire that  defendant's confes- 

sion was voluntary is not reviewable when supported by any competent 
evidence. 

4. Criminal Law § 33-Presence of officers does not  render  confession 
involuntary. 

Confessions are  competent when they are  in fact voluntarily made 
without hope or inducement, threats or fea r ;  but the fact that a confes- 
sion was given in the presence of officers of the lam, some of whom were 
armed, and that defendant was told by them that they would like to know 
the truth, does not render the confession involuntary. 

APPEAL by defendant f r o m  Ro7r\seau, J. ,  and a j u ~ ,  a t  -1ugust T e n n ,  
1937, of IREDEI.L. N O  error .  

T h e  defendant  n as tried a d  roll\ irtetl and  judgment was pronounced 
on  a bill of intlictnlent charging h im,  on 31  J u l y ,  1937, "with force and  
arms. a t  and i n  the  county aforesaid, ul~lawful ly,  ~vi l l ful ly ,  aud feloni- 
ously did commit a n  assault on oile Xncie  Smith,  a female, and her  the 
said X a c i e  Smith,  feloniously, by  force and against her  will, did ravish 
a w l  carnal ly know, against the  fo rm of the  s tatute  i11 such case made  
and  provided and  against the  peace aiid dignity of the State." 

Macie Smith,  ni tness  f o r  the  State ,  testified, i n  p a r t :  "I k i ~ o w  the  
defendant Wal te r  Caldwell, he  h a s  been working for  us  fo r  a lit t le over 
R year .  I saw Wal te r  Caldwell Sa turday  afternoon, 31 J u l y ,  nbout 
4:30. . . . Wil l  Gibson and his  wife left and shortly thereafter  
Wal te r  Caldwell came to the  back porch and asked m e  f o r  some matches, 
a s  he  h a d  done before on numerous occasions. I seculwl the matches 
a n d  handed them to Wal te r  Caldwell, whereupon he  placed liiq foot i n  
the door and  came u p  on the porch and  stated t h a t  lie had  s o m ~ t h i n g  he 
 ranted t o  tell me. A t  t h a t  t ime I had  m y  baby gir l  i n  m y  nrms, she 
being about  two years of age, and  m y  young son, about  eight Fears of 
age, was asleep i n  the house. I then told Wal te r  Caldwell that  lie did 
not  h a r e  any th ing  to ta lk to  m e  about. He then seized me by the  a rm 
a n d  insisted t h a t  he  h a d  something to tell m e  and  s tar ted pulling me 
toward the  kitchen. -1fter he  h a d  pushed me i n  the  kitchen I told h i m  
t h a t  i f  he  had  anyth ing  t o  say to  go ahead and  say i t .  - i t  tha t  t ime he 
h a d  pushed me u p  against the  p a n t r ~  door. H e  then stated tha t  '1 know 
t h a t  you  know t h a t  you can  kill  me  for  what I a m  going to do.' 1 qtill 
h a d  my baby g i r l  i n  m y  a rms  and asked h i m  to let me take her illto tlic 
lioi1,cc. H e  v o u l d  not let me  do this. and made me place her  oil t11v 
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floor by us. I stated that  I heard an  autoriiobile drive u p  in  front of 
the house and wanted to see who it was. H e  stated that  he would go 
see who r a s  in the car, and for me not to more from wlicre I was. -1s 
he writ out of tlie kitchen door 1 ran  and got into the back yard almost 
to the \\ell. H e  came after me and I hollered. H e  czulght me by the 
: ~ r m  and dragged me back into the house. H e  pulled mcb into the liousc 
and into the bedroom where lie pushed me across the bed and held the 
broken blade of a knife to my  throat. H e  stated that  if I made any 
outcry he would kill mc. H e  then accomplislied liis purpose. . . . 
During the course of what I have just related I called starera1 times for 
my young son who wns asleep, and Walter Cald\vell told me to stop or 
else he would kill me, and 1 did not get my son awake. . . . When 
my husband reaclled home I told liim what had happei ed. . . .Mr. 
Plyler and nly hnsbnntl then took me to the Lonrance Hospital in 
Mooresville and I I V ~ S  esami~led by Dr .  Taylor. I had bruises about 
rny arm, but was not otherwise hurt .  . . . I smelled whiskey on 
TValtcr Calclnell's breath. H e  lookcd as if 1 1 ~  v a s  tlru~ik. I have known 
that 11(. drank liquor before.)' 

Dr.  G. TT. Taylor, witness for tlie State, testified: '(1 examined J l rs .  
Sinitli on 31 July ,  about 6 :XO at the Lonrance Hospital in Mooresville. 
I examined her and found that  some one had recently had intercourse 
with her. Tlie semen which I extracted was r e ry  r e ~ i l e  and actire. 
Mrs. Smith told ~ n c  that Walter Caldwell hnd as.;aultcd her. I have 
knonn Mrs. Sn~ i t l i  for a number of years a11d know her to be a woman 
of good cliaractcr. I know tlic same about her h u ~ b a ~ i d ,  George Smith. 
Slic had bruiscs on her arm and neck. (Cross-examination.) I do not 
know :mything ahout the occurrence, all I know is that  there had been 
an  intercourse. I n  my opinion within the last three or four hours. 
She n n s  riot laccratetl or bruisccl locally. T11c1.e were 4pns  of bruise, 
on her arm. T l ~ c r e  was no evidence of x struggle." 

John  TTliitc Moore, sheriff of Iredell County and witnc:s for the State. 
testified: "Q. IIac. the defendant a t  any time made any st:itemcnt regard- 
ing this mat ter?  : Yes. sir. (3. Where were yo1 and who Iraq 
present? Ans. : I n  jail, in tlic presence of Carl Bailey, :I deputy sheriff 
and jailer, and Sergeant Lentz, highway patrolman. Q. What  did you 
say to the prisoner or what did you do to him prior to the time he made 
the statenlent? h s .  : I ~ ~ a r n e d  him of his rights and told him he didn't 
h a w  to make any statement to me whatsoc>ver; there m s n ' t  anybody 
going to hur t  him, and if lie did make a statement that would tend to 
incri~ninate him. it ~vould be usecl against him. I said, 'If you have 
anything to say I 'd like to hear it.' Q. Did you offer ally threats of 
any k ind?  Ans. : Absolutely notl~ing.  Q. Did you prsmise him any 
immunity or any reward? -1nq.: S o ,  sir. Q. Did ally 1)crson in your 
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presence offer any threat or any immunity or any reward to make the 
statement? Ails. : S o ,  sir. Q. Did any one else speak to h i m ?  Ans. : 
I believe Sergeant Lentz said 'We ~~-0ulc1 like to know the truth about 
it.' (The  court allowed defendant to ask preliminary questions. Ex- 
aniination by X r .  Joyner.) Q. Sergeant Lentz had on his uniform and 
a pistol on his  side? Ans. : Yes, sir. Q. Caldwell knew you were 
sheriff? ,Ins. : Yes, sir. Q. X r .  Bailey had a pistol? -Ins. : KO, sir. 
Q. I ask you if you didn't say to him 'The best thing you can do is tell 
the t ru th? '  Ans.: I don't think I told him. I told him (We would 
like to know the truth.' I might ha re  said 'The truth wouldn't hur t  
anybody,' but I don't think I said the best thing was to tell the truth.  
Q. I f  you didn't also tell him it would be lighter on h i m ?  Ans.: No, 
sir. (By the court) : Q. Did you tell him i t  would be the best for him 
if he did tell the t ru th?  ,Ins.: I don't know. I might have said the 
truth-didn't hurt  anybody and I'd like to know the t ru th  about tlie situ- 
ation. Q. You didn't tell him it would be best for him, or better, or 
lighter? ,111s.: S o ,  sir. Q. Did any one in your presence tell him it 
~vould be lighter or better for him if lie would tell the truth about i t ?  
Ans.: No, sir. (The  court offered to let the defendant put up any evi- 
dence on this particular point. Upon no evidence being produced by 
the defendant, the court holds the statement made by the defendant mas 
~ o l u n t a r i l y  made.) (Examinatioi~ by the solicitor.) Q. What state- 
ment did he make?  Ails.: Hc said he was guilty of this crime that  he 
Jvas accused of. I asked him if he was drinking. H e  said he was a t  that  
time. I said, 'Did you get some liquor after you left Mr. Smith's house?' 
H e  said, 'Yes, a t  the Cascade he got a half pint and drank it.' " 

Nrs .  T. TT. Plyler testified, in pa r t :  '(1 am a neighbor and l ire fifty 
or a hundred yards from the Smith home. On 31 July,  I was a t  home 
and heard some kind of a noise a t  the Smith home, but thought that  it 
v a s  some of the children playing. I dressed and walked down to the 
Smith home. When I got there Mrs. Smith took me into the kitchen 
and asked me if I had seen Preacher Caldwell. I n  a few minutes she 
~rhispered to me that  Preacher Caldwell tried to kill her and then told 
rile what had taken place. The  prisoner v a s  walking out of tlie back 
door when I got to the Smith house. (Cross-examination.) I went 
to the Smith  home on purely a social risit and not ill consequence of 
anything I heard a t  the house. I did not hear any unusual noise a t  the 
Smith home and n-hat I heart1 was  like children playing, and it was 
not i n  consequelice of what I heard that I went to the Smith house. 
When I came u p  to the back porch Preacher Caldwell was coming out 
of the kitchen door. H e  was not walking slow or fast-was coming, just 
walking. H e  did not appear to be excited and I did not notice anything 
nnusual about his appearance. I am familiar with the Smith house 
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and there is no door or entrance way from the kitchen into the interior 
of thc house. I n  order to get from the kitchen into the house you must 
go out on the back porch. I have known Preacher Caldwell since we 
have been living next to the Smiths and always thought he was a good 
Xegro." 

Other corroborating evidence was introduced by the State. The  de- 
fendant introduced no evidence. Defendant was captured near the Cas- 
cade Mills a t  Nooresville, N. C., about seven miles from the scene of the 
crime, some threc hours after the alleged crime, about 7 o'clock, and 
did not attempt to escape. H e  was drinking a t  the time of the alleged 
crime and when captured. 

The defendant made several exceptions and assignments of error and 
appealed to the Supreme Court. The material ones will be considered 
in t h ~  opinion. 

A f forney-Generrrl Seaxell and dssistccnt Atf0rne.y-General McMullan 
for fhe State. 

t J ~ c k  Joyner and .3nrlrezo C .  Xr In tosh  for defendant. 

Cr , . i~ r i so~ ,  J. .It the close of the State's evidence the defendant made 
a motion in the court below for judgment as in case of nonsuit. N. C. 
Code 1935 (hfichie), see. 4643. The court below overruled the motion, 
and in this we can see no error. The  evidence was plenary to have been 
submitted to the jury. 

The  charge of the court below is  not in the record; the presumption 
is  to the effect that the court charged the law applicable to the facts. 
We think the evidence objected to competent. 

The defendant contends that  the prosecuting witness made no outcry, 
which is a circumstance affecting her credibility to be considered in 
favor of the accused. S .  v. Dill, 184 N .  C., 643. I t  is presumed that  
the court below in the charge covered this aspect, if t i e  evidence sup- 
ported it. The testimony of the prosecuting witness was "He came 
after me and I hollered. H e  caught me by the arm and dragged me 
back into the house. R e  pulled me into the house and into the bedroom 
where he pushed me across the bed and held the broken blade of a knife 
to my  throat. H e  stated that  if I made any outcry he would kill me. 
H e  then accomplished his purpose." 

The alleged confession of defendant to the sheriff x-hile in jail, in 
the presence of other officers, we think was voluntarilj. made. On the 
voir dire the court below examined the sheriff and gave defendant an  
opportunity to "put up  any evidence on this particular point" and 
held "upon no e~ idence  being produced by the defendant, the court holds 
thc statement made by the defendant was voluntarily made." 8. v. 
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Whitener, 191 K. C., 659; S. v. Rlnke, 198 N. C., 547. This finding is 
not reviewable if there is any competent evidence to support same. S. 
t. Moore, 210 N .  C., 686 (692-3). 

I n  S. v. N y e r s ,  202 N.  C., 351 (353), it is said: "The confession in 
evidence was not made under the impulsion of hope or fear. The sug- 
gestion that  the accused had better tell who the 'other men' were or that 
he 'had better go 011 and tell the truth' has no element of unlawful in- 
ducement. As said in S. v, Harrison,  115 N. C., 706, 'The rule which is 
generally approved is, that  where the prisoner is advised to tell nothing 
but the truth, or even when what is said to him has no tendency to in- 
duce him to make an  untrue statement, his confession in either case is 
admissible.' No  promise was made to induce the confession; no threat 
was used to extort it.  S. t. Uohanon,  142 K. C., 695." 

I11 S .  V. Jones, 203 N.  C., 374 (376), is the following: " 'We are not 
aware of any decision which holds a confession, otherwise voluntary, 
inadmissible because of the number of officers present at  the time it 
vas  made. Kor has the diligence of counsel discovered any. S. v. 
Gray ,  192 N. C., 594." 

I11 S. v. Grier, 203 N .  C., 586 (588), it is written: "A confession 
voluntarily made by a person under arrest is competent. S ,  v. Ellis, 
97 K, C., 447; S. v. Rodman,  188 PI'. C., 720; and all confessions are to 
be taken as voluntary unless the person making them shows facts au- 
thorizing a legal inference to the contrary. S .  v. Samlers, 84 X. C., 
728; 5'. 0. Christy ,  170 X. C., 772. But  every confession must bc ~ o l -  
untary. The test is whether it was made under circumstances that  
would reasonably lead the person charged to believe that  i t  would be 
better to confess himself guilty of a crime he had not committed. I t  is 
expressed in various ways. The confession is inadmissible if 'the de- 
fendant was influenced by any threat or promise,' or if i t  is 'induced 
by hope or extorted by fear,' or if 'fear is excited by a direct charge 
or hope is suggested by assurance,' or if extorted by 'threats, promises, 
or any undue influence,' or if 'wrung from the mind by the flattery of 
hope or the torture of despair,' or by 'actual force,' or the 'hope of 
escape,' or the statement, ' I t  will be lighter on you.' S.  V. Roberts,  
supra (12 N. C., 259);  AS'. v. Howard ,  supra (92 S. C., 772);  S. v. 
Whit f ie ld,  70 5. C., 356; S. v. X y e r s ,  202 PJ. C., 351; S .  v. Livingston,  
ibid., 809." S.  2 .  Fox ,  197 N. C., 478; S. v. Gosnell, 208 K. C., 401. 

I n  S. v. Ste fano , f ,  206 N. C., 443 (444) : "Where there is no duress, 
threat or inducement, and the court found there was none here, the 
fact that  the defendants were under arrest at  the time the confeqsions 
were made, does not ipso facto render them incompetent. S. v. S e w -  
some, 195 S. C., 552; S. V .  Drakeford,  162 N. C., 667. 'We are not 
aware of any decision which holds a confession, otherwise voluntary, 
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inadmissible because of tlie number of officers present a t  the time i t  was 
made. S o r  has the diligence of counsel discovered any.' S.  v. Gray,  
192 N. C., 594." 8. v. Tate, 210 i\'. C., 613 (617). 

S o  threat or  promise of ally immunity or relvard was made defend- 
ant. 'The confession was voluntary, made lieither under the influence 
of hope nor fear. "I told h im me would like to know tLe truth." This  
mas no inducement. From the competent evidence we think the con- 
fession roluntary, and i t  was so found by tlie court below. 

On the record Jve see no prejudicial or reversible error. 
KO error. 

IN THE MATTER OF EXECUTION OF JUDGMEPFT AQAIKST N. WILSON WALLACE, 
JR., IN APF ACTION ENTITLED: T. A. JENNIKGS & SONS, INC., v. F. 
MARION HOWARD AND N. WILSOS WALLACE, JR. 

(Filed 24 November, 1937.) 

Judgment § 37-Prior assignee of judgment takes title unaffected by 
second assignment, even though second assignment is first recorded. 

A prior assignee of a judgment for a valuable consid?ration takes the 
title of his assignor unaffected by a subsequent assignment of the same 
judgment by the assignor to another for a valuable consideration without 
notice of the prior assignment, in the absence of fraud, even though the 
second assignee has his assignment first recorded on the judgment docket, 
there being no statute requiring an assignment of a judgment to be 
recorded. C. S., 3311, 2418, 614, 446. 

,\PPEAL by respoildent, J. W. McDonald, from H i l l ,  Special  Judge, a t  
Special Term, September, 1937, of &~ECKLESDI.R(. .  - i ff  rmed. 

The facts were agrced to by the parties, and the clerk rendered judg- 
ment i n  fayor of J .  Mr. 3lcDonald, respo~deii t .  The  pet tioner excepted, 
assigned error and appealed to tlie Superior Court. The facts will not 
be set forth, as the material ones are in the judgment of the court below. 

On  appeal to the Superior Court the following judgment mas ren- 
dered: "This cause coming on to  be heard upon appea from a n  order 
of the clerk of tlie Supcrior Court upon the agreed stztement of factb 
appearing of record, aiid being heard before his Honor. F rank  S. Hill,  
judge holding tlie September, 1937, Special Term of the Superior Court 
of Necklenburg County, and i t  appearing to the cour that the ques- 
tion presented bx this appeal relates to the priority as between successi~e 
assignees of the same judgment to the proceeds of said judgment which 
harp come into the hands of the clerk by virtue of an execution on a 
junior or subsequent judgment, that is to say:  S. J. Biggers, judgment 
creditor, sold and assigned the judgment in questioii to Herbert Irwin,  
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trustee, for the use and benefit of the petitioner, and thereafter sold 
and assigned the same judgment to J. W. XcDonald, respondent; and 
i t  further appearing to the court that  said second or subsequent assign- 
ment to the said J .  W. McDonald was first entered on the judgment, 
and without notice of said prior assignment to Herbert Irwin, trustee; 
and i t  further appearing to  the court that  all the right, title, lien and 
interest of the said S. J. Biggers i n  said judgment passed to said Herbert 
Irwin,  trustee, under said prior assignment, and the said judgment 
creditor having no further interest in, or control over, said judgment, 
no right or interest therein was created by said second or subsequent 
assignment to  J. TT. NcDonald. That  while the court is of the opinion 
that  as a matter of public policy the assignment of a judgment should 
be entered upon the judgment docket as notice of ownership, the court 
is also of the opinion that  this is a matter for the Legislature to de- 
termine, and is not within the province of the courts. I t  is  therefore, 
on motion of the petitioner, ordered and adjudged that  the order of the 
clerk in this cause be ~ a c a t e d  and set aside, and that  the clerk issue an 
order directing tha t  the proceeds of said judgment be paid to Herbert  
Irwin, trustee, to be disbursed by him according to the provisions of 
his said trust, and to that  end this cause is hereby remanded to the 
clerk. This 2.5 September. 1937. 

FRAXK S. HILL, 
Special  J u d g e  Presiding." 

To the signing and entering of the foregoing judgment J. W. Xc-  
Donald excepted, assigned error, and appealed to the Supreme Court. 

Fred  C. H u n t e r  for petit ioner,  appellee.  
Jas .  L. D e L a n e y  f o r  respondent ,  appel lant .  

CLARKSON, r J .  The respondent, J. W. McDonald's only exception 
and assignment of error is to the signing of the judgment in the court 
below. This exception and assignment of error cannot be sustained. 

(1) The petitioner, appellee, claims the fund in  controversy under 
an  assignment of the judgment made by S. J. Biggers. on 14  September. 
1936. 

( 2 )  The  respondent, J. W. McDonald, claims an  assignment there- 
after, on 5 November, 1936, and priority, as same mas recorded on the 
judgment docket. 

I n  the facts found i t  appears : "That said second or subsequent assign- 
ment of said judgment to J. W. McDonald, as aforesaid, was entered on 
said Judgment Docket TV, page 243, and thereafter said prior assign- 
ment made to Herbert Irwin,  trustee, as aforesaid, was entered on said 
judgment docket.'' 
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The question presented on this appeal is : "Does a subsequent assignee 
of a judgment for a valuable consideration, and without notice of prior 
assignment, whose assignment is recorded on the judgmed docket, have 
a pTior right to that of the first assignee of said judgment who neglects 
to have his assignment entered on the judgment docket 1" V e  think not. 

The beneficent "Connor Bet"-K. C. Code, 1935 (Michie), see. 3311, 
is as follows: "No deed of trust or mortgage for real or personal estate 
shall be valid a t  law to pass any property as against creditors or pur- 
chasers for a valuable consideration from the donor, bargainor, or mort- 
gagor, but from the registration of such deed of trust or mortgage in the 
county where the land lies; or in case of personal estate, where the 
donor, bargainor, or mortgagor resides ; or in case the donor, bargainor, 
or mortgagor resides out of the State, then in the county where the said 
personal estate, or some part of the same, is situated; or in case of 
choses in action, where the donee, bargainee, or mortgagce resides. For 
the purposes mentioned in this section the principal placl: of business of 
a domestic corporation is its residence." 

Section 2418 : "Whenever any judgment of the Superior Court of the 
county in which the registered estate is situated shall bt: duly docketed 
in the office of the clerk of the S u ~ e r i o r  Court, it shall be the duty of 
the clerk to certify the same to th; register of'deeds. The regist& of 
deeds shall thereupon enter the certificate of title, the date, and the 
amount of the judgment, and the same shall be a lien ~ p o u  such land 
as fully as such docketed judgment would he a lien upsn unregistered 
lands of the judgment debtor." 

Section 614: "Upon filing a judgment roll upon a judgment affecting 
the title of real property, or directing in whole or in part the payment 
of money, it shall be docketed on the judgment of the Superior Court of 
the county where the judgment roll was filed, and may be docketed on 
the judgment docket of the Superior Court of any 0 t h ~ -  county upon 
the filing with the clerk thereof a transcript of the origind docket, and is 
a lien on the real property in the county where the saml: is docketed of 
every person against whom any such judgment is rendered, and which 
he has at  the time of the docketing thereof in the county in which such 
real property is situated, or which he acquires at any time thereafter, 
for ten years from the date of the rendition of the judgment. But the 
time during which the party recovering or owning such judgment shall 
be, or shall have been, restrained from proceeding thereon by an order of 
injunction, or other order, or by the operation of any appeal, or by a 
statutory prohibition, does not constitute any part of the ten years afore- 
said, as against the defendant in such judgment, or the party obtaining 
such orders or making such appeal, or any other perscln who is not a 
purchaser, creditor, or mortgagee in good faith." 
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Section 446: "Every action must be prosecuted in the name of the 
real  part^ in interest, except as otherwise provided; but this section does 
not authorize the assignment of a thing in action not arising out of con- 
tract. An action may be nlaintained by a grantee of real estate i n  his 
own name, when he or any grantor or other person through whom he 
derives title might maintain such action, not~vithstanding the conveyance 
of the grantor is void, by reason of the actual possession of a person 
claiming under a title adverse to that  of the grantor, or other persons 
a t  the time of the delivery of the conveyance. I n  case of an assignnlent 
of a thing in action the action by the assignee is without prejudice to any 
set-off. or other defenqe, existing a t  the time of, or before notice of, the 
assignment: but this does not apply to a negotiable promissory note or 
bill of exchange, transferred in  good faith, upon good consideration and 
before maturity." Pet ty  v .  Roussen~i.  94 K. C., 355 (363) ; Casket Co. 
v. W h c c l c r ,  1E2 N. C., 450 (468) ; 6 C. J. Secundum, p. 1052 (Assign- 
ments). 

We set forth fully all the statutes i n  this State which have a bearing 
on the controversy. We can find no statute that  requires the transfer 
of a judgment to be recorded on the judgment docket. I t  is like the 
transfer of any chose in action. The Connor Act, supra, does not go 
so far. 

I n  4 Cyc., pp. 32 and 33, section 4, speaking to the subject, we find: 
"As between assignor and assignee i t  is not necessary to the validity of 
an  assignment that  the debtor be notified thereof; and, as between suc- 
cessiveassignees of the same chose from the samk the assignee 
prior in time will be prior in right, although he has failed to give notice 
of the assignment to the debtor, and a subsequent assignee-has given 
such notice," etc. 6 C. J. Secundum, pp. 1145-6; 34 C. J., sec. 1001, 
p. 652. 

I n  J f o f e  v. Stowe, 83 N. C., 434 (440), we read:  "The law does not 
require such an  assignment to be registered. . . . Shipp and Bailey 
having acquired a good equitable title to the six hundred and ninety-six 
dollars i n  the hands of the sheriff of Lincoln, cannot be defeated of their 
rights by any act of Sloan, nor of his assignee. The assignee in bank- 
ruptcy takes the estate of the bankrupt subject to all equities against it. 
I t  is settled in  this State that  a purchaser a t  an assignee's sale takes 
subject to all equities whether he had notice of them or not. Steadman 
v. Taylor,  77 N .  C., 134; Clerk's Ofice  u. Bank,  66 N .  C., 214." 

I n  Richmond County v. Trus t  Co., 195 N.  C., 545, i t  is held: I n  the 
course of its dealings gnd  for a lawful purpose a bank may negotiate 
notes, drafts, bills of exchange, and other evidence of indebtedness em- 
braced by 3 C. s., 220 ( a )  ; and where there is more than one transfer 
of the same security, and the equitied are equal, the first in time will 
prel-ail. unless there is fraud in the transfer. 
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I n  N. C. Prac.  & Proc. in Cir i l  Cases (NcIntosh) ,  sec. 669, p. 760, 
is the following: "While a judgment is not a contract in the strict sense, 
it  is an  obligation binding the parties, and i t  may bc assigned as any 
other chose in action. S o  particular form of assignmmt is required, 
and i t  need not be in  writing when docketed, as conveying an  interest i n  
land;  any form of words vould be sufficient which shows the intent of 
the parties to transfer the judgment; i t  need not be entered on the 
record, though that  might be desirable for the record to show the owner 
of the judgment. Like the transfer of any other c h o s ~  in action, the 
assignee takes the interest which the assignor has, subject to equities 
of the debtor a t  thc time of the assignment or of noticc of the assign- 
ment;  the assignee becomes the real party in interest, a n 1  may sue on i t  
in his own name." Fertilizer W o r k s  z'. Sezcbern ,  210 N .  C., 9. 

As a general rule, when one assigns a chose in action or a judgnirnt, 
the assiinec obtains a good titlc as to what the assignor had to convey, 
subject to set-off or other defenses, etc., existing a t  the tiine of the trans- 
fer. See. 446, s u p m .  There is no law requiring transfer to be recorded 
on the judgment docket in this jurisdiction. I f  the assignor assigns the 
judgment a second time, this does not effect the first assignment, although 
the second assignment is recorded prior to the first assignment on the 
judgment docket. Of course, if the first assignment is tainted with 
fraud, this mould be another matter. On this record, t h ?  evidence is all 
to the effect that  the purchase by the first assignee warns made in good 
fai th and for value. There is no evidence of fraud or an  equitable 
estoppel, or otherwise, i n  which the second assignee car. claim priority 
over the first assignee in  this case. 

F o r  the reasons given, the judgment of the court belo7,v is 
Affirmed. 

STATE v. FRITZ MURPH, ROY BUMGARNER, AND WILL BROWN. 

(Filed 24 November, 1937.) 

Robbe~y 5 S E v i d e n c e  identifying defendant a s  perpetrator of crime held 
sumcient to  be submitted to  the jury. 

!Phe State's evidence established that the pay roll of a mill was being 
counted out and put into envelopes by employees when two men came in, 
threatened the employees with pointed pistols, made the employees get on 
the floor, and took the money. One defendant did not appeal from his 
conviction as one of the perpetrators of the crime. The other defendant 
appealed from the court's refusal to grant his motion to nonsuit. Several 
employees, present a t  the time the crime n7as committed, testified that 
the voice, size, and general appearance of the appealing: defendant were 
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similar to those of the man who, together with the defendant was 
convicted, committed the crime, and there was testimony of a taxicab 
driver that appealing defendant, shortly after the crime n-as committed, 
aided his codefendant to get to his home in another city by taxicab. 
Held: The evidence was sufficient to be submitted to the jury upon the 
question of the identity of the appealing defendant as one of the perpe- 
trators of the crime. 

A \ ~ ~ ~ . < ~  by defendant Roy Bumgarner from S i n k ,  J., a t  June  Special 
Term. 1937, of MECKLESB~RG.  SO error. 

The defendants in this action were tried on a n  indictment in which 
they were charged with robbery by the use or threatened use of firearms, 
in violation of sec. 1 of cli. 187. Public Laws of Sort11 Carolina, 1929, 
S. C. Code. see. 4267(a). 

,is shown by the verdict, the jury found that  each of the defendants 
is  guilt^ as charged in the indictment. 

From judgment that  he be confined in  the State's Prison for a term 
of not less than seven or more than ten years, the defendant Roy Bum- 
garner appealed to the Supreme Court, assigning as error the refusal 
of the court to allow his lnotioi~ for judgment as of nonsuit. C. S., 4643. 

Attorney-General  Seawel l  and Assis tant  At torneys-General  Ncilfullnn 
rend B r u t o n  for the S ta te .  

Illcqh G. X i f c h e l l  for de fendan t .  

C o s s o ~ .  J. At  about 2 :I5 1). 111, on 26 May, 1037, a blue Ford auto- 
mobile stopped on the street in front of the office of the Cornelius Cotton 
Mill, i n  Cornelius, S. C. There were three men in the automobile, two 
on the front seat and one in tlie rear seat. Two of the occupants of the 
nutomobile got out and went a t  once into the office of the Cornelius Cot- 
ton Nill,  each armed with a pistol. ,is they entered the office they 
pointed their pistols a t  tlie employees a t  work in the office and threat- 
ened to shoot them if they or either of them refused to obey their orders. 
The men ordered each of the employees, who were young women, to get 
down on the floor of the office and to remain there. They did so. One 
of the men thereupon gathered up tlie money which Tvas lying on a desk 
in the office. This money consisted of bills of various denominations 
and had just been brought to the office from the bank for the purpose of 
paying off the employees of the cotton mill. After the money, amount- 
ing to about $3,622.92, had been gathered u p  by them, the men left the 
office, taking the money with them, got into the automobile, and drove 
away rapidly. 

A few days after the robbery the defendants were arrested and charged 
with tlic robber? of the Cornelius Cotton Mill. 
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At the trial there was evidence tending to identify the defendant 
Fr i tz  Murph as one of the men who got out of the automobile and x e n t  
into the office of the cotton mill and there, by the threatmecl use of hiq 
pistol, put thc employees of the cotton mill then in the office in fear of 
death or great bodily harm, and thereby feloniously took and carried 
away the money of the Cornelius Cotton Mill. This evidence was sub- 
mitted to the jury who found that the defendant Fr i tz  Murph is guilty 
of the fclony charged in the indictment. H e  did not appeal from the 
judgment of the court that  he be confined in the State's Prison for a 
term of not less than seven or more than ten gears. 

There was evidence tending to show that  the defendant T i l l  Brown 
is one of the three men ~ v h o  were in  the automobile as it ;tpproached the 
office of the Cornelius Cotton Mill. There was no evidence tending to 
show that  he is one of the two men who got out of the automobile and 
went into the office of the cotton mill and there committed the crime 
charged in the indictment. The rerdict of guilty as to the defendant 
Will Brown was set aside by the judge, and upon his suggestion and 
~ i t h  his approval the action as to the defendant Will I3rown was no1 
prosseil with leavc by the solicitor for the State. 

There was no evidence a t  the tr ial  tending to identify positively the 
defendant Roy Bumgarner as one of the three men who were in the 
automobile w h c ~ ~  i t  stopped on the street in front of the office of the 
Cornelius Cotton Mill, or as one of the two men who got out of the 
automobile and went into the officc of the cotton mill tlncl there com- 
mitted the crime charged in  thc indictment. There was, however, evi- 
dence tending to show facts and circumstances from vhich  the jury 
could find tha t  the defendant Roy Ilumgarner is one of the two men who 
got out of the automobile, went into the office of the Cornelius Cotton 
Vill, and there committed the said crime. 

F rank  Stough, witness for the State, testified as follows: 
"I am treasurer of the Cornelius Cotton Mill. ,It about 2 : l 5  on 26 

May, 1937, as I was returning to the office a t  the mill from the post 
ofice I noticed a blue Ford automobile standing on the street i n  front of 
the officc. There was a man in  the automobile. I walked into the office 
and noticed one of the employees-a young woman-kneeling down on 
the floor as if she was looking for change. I looked up and saw a boy 
with a pistol drawn on her. I identify the defendant Fr i tz  Murph as 
the boy who held the pistol drawn on her. He turned and pointed the 
pistol a t  me. H e  ordered me to get down on the floor. .[ did so. 

"There was another man in the office with the defendant Fr i tz  Murph. 
I did not see his face and cannot identify the defendrunt Roy Bum- 
garner as the other man in the office with the defendant bCurph. I have 
observed the defendant Roy Bumgarner. H e  is of about the size and 
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weight of the other man. Both Murph and the other man had on caps 
and goggles. The other man also had a pistol. H e  scooped u p  the 
money on the desk in the office. H e  and Murph then left the office, 
taking the money with them. The money consisted of bills of various 
denominations and amounted to $3,622.92. I had never seen Murph or 
the other man prior to the robbery. I identify Murph by the contour 
of his face. his height and size. I saw his face for about five or ten 
seconds." 

Miss Alice Stough, one of the employees of the Cornelius Cotton Xil l ,  
n h o  was in  its office at the time of the robbery, testified as follows: 

"I was sitting in  the office of the Cornelius Cotton Mill a t  about 2 : l 5  
p.m. on 26 May, 1937, with Niss Lottie Washam and Miss Willie Pid- 
dler. They were both employees of the cotton mill. I was counting 
money and they were putting the money, as I counted it, into envelopes. 
I saw a blue Ford automobile stop a t  the sidewalk in front of the office. 
Two men got out of the automobile and came into the office. Both had 
pistols. They told us to get down on the floor of the office. We obeyed. 
They covered us mith their pistols. One of the men gathered u p  the 
money. Both left the office, taking the money with them. They left in 
the automobile. 

"I cannot identify either of the two men who were in  the office. I 
heard one of them talk about four times, and the other once. I have 
heard the defendant Fri tz Murph talk twice since the robbery. I think 
his voice is the voice of one of the men who was in the office. 

"I have heard the voice of the defendant Roy Bumgarner since 26 
Xay,  1937. I think his voice is the voice of one of the men who was in 
the office that  day, whose voice I heard only once. The  size of the de- 
fendants Murph and Bumgarner is about the size of the men who were in 
the office. I cannot positively identify the defendant Roy Bumgarner, 
by his roice or his size, as one of the two men who came into the office 
and took and carried away the money of the Cornelius Cotton Xill." 

Miss Willie Fiddler, one of the employees of the Cornelius Cotton 
Mill who was in its office a t  the time of the robbery, as a witness for the 
State, testified as follom : 

"I was sitting a t  Miss Stough's desk in the office of the Cornelius 
Cotton Mill a t  about 2 : l5  p. m. 011 26 May, 1937, beside Miss Washam. 
Two men came into the ofice, each armed mith a pistol. Both had on 
mionalls;  both had on goggles; both had their caps pulled down over 
their eyes; both had on rubber gloves. The smaller of the two men told 
11s to get down on the floor of the office. We did so. H e  then picked 
up the money n-liich was lying on the desk. Both men then left the 
office, taking the money with them. They went out to the automobile, 
got in and drove away rapidly. 
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"I have seen the defendant Fr i tz  Murph and the defen3ant Roy Bum- 
garner since the robbery. I cannot positively identify either of them 
as one of the nlcn ~ 1 1 0  were in the office and who took ailti carried away 
the money of tlie Cornelius Cotton Mill. I have heard 110th defendants 
speak since the robbery. Their yoices sounded like the voices of the men 
who were in  the office. I think tlie defendant Fr i tz  Muiyll and the de- 
fendant Roy Bumgarner are the men who were i n  the office. I knon 
the defendant Will Bron-n. I do not think he  is one cf the nlen who 
committed the robbery." 

Miss Lottie TVasham, one of tlie employees of tlie C ~ n e l i u s  Cottoll 
Nill,  who was in  its office a t  the time the robbery was rommitted. a s  :I 

witness for the State, testified as follows: 
"At about 2 :I5 p.ni. on 26 May, 1937, I was sitting in the office of 

the Cornelius Cotton Mill, with my  back to~vard  the door. Two men 
came from a blue autolnobiIc which had stopped on the street in front 
of the office into tlie office. One ~ v a s  a little taller than  the other. The 
smaller man held a pistol on ui and ordered us to get d o s n  on the floor. 
We did so. I hare  not heard tlie yoice of either of the ~ ~ e f e n d a n t s  since 
the robbery. 1 have riot seen them since the robbery un td  today. From 
what I now o b s c r ~ e  I notice that  tlic sixc of the defendant Murph cor- 
responds with the size of the smaller man who came in o the office. I 
did not see the larger of the two men wlio came into the office well enough 
to compare his size with the size of tlie defeildant Rov 13umgarner." 

J. R. Auten, who operates a Ford automobile agency s t  Huntersville, 
N. C., as a witness for the State, testified as follows: 

"On the night of 2.5 May, 1937, a new blue de luse Ford sedan was 
stolen from my garage. We recovered the automobile about six miles 
east of Nooresville, N. C. I t  was in the bushes, about 100 yards from 
thc main road. I saw tlic defendant Fr i tz  Murpll a t  nlv place of busi- 
ness about a week before tllc robbery. H e  was talking about trading 
automobiles with me. I do not know the defendant Roy Bumgarner." 

Roy T a u g h ,  a tas i  driver, who liver a t  hloorcsville, Y. C , as a mit- 
~ e s s  for the State, testified as follows: 

"I know the drfc~idalits Fr i tz  Murpli and Roy I3u111ganicr. I saw 
them on the night after tlie robbery. I saw Bumgarnzr a t  Childress' 
Service Station, which is just beyond the city limits of IIooresville. H e  
told me that  11e ~wr i t cd  to go to Lexington, N. C. I told him that  I 
would take him to Lcsington in my  taxicab for $4.00 H e  said, 'Let's 
go dowli to the loner end of the mill.' H e  and  a gir l  wEo was with him 
got into the tasi ,  and I drove at his direction to a house. H e  got out of 
the taxi and went into the house. When lie came out clf the house the 
defendant Fri tz ;\111rpl1 was wit11 him. I drove them uptolvn, and Bum- 
garner then told mc that he did not want to go to Lexington but that  



M u r p h  wanted to do so. I took the  defendant F r i t z  M u r p h  i n  m y  taxi  
to Lexington. H e  paid me $3.00 f o r  the trip." 

O n  h i s  appeal  t o  this C'ourt thc  defendant R o y  Bunigarlier contends 
t h a t  there was no e ~ i d e n c e  at  the t r i a l  of this action sufficient as a 
mat te r  of lax- t o  show t h a t  he is one of the men  who was i n  the office 
of the  Cor~ieliu. Cotton Mil l  about  2 : I5  1). 111. 011 16 May, 1937, and 
~ h o  then a ~ i t l  there comnlittetl the  crime charged i n  the indictment, and 
tha t  i n  the absence of such evidence there v a s  e r ror  i n  t h e  refusal of the  
t r ia l  court to  allow his motion f o r  judgment a s  of nonsuit a t  the close of 
all  the  evidence. T h i s  contention callnot be sustained. 

T h e  evidence tending to show similar i ty  of roice, size, and  general 
appearance, taken i n  connection with tlie e ~ i d e l l c e  tending to show t h a t  
within a few hours  a f te r  the  robbery the d e f e i ~ d a n t  R o y  Bumgarner  
aided the  defendant F r i t z  1 I u r p h  i n  leavilig 3Iooresville f o r  his home 
i n  L e s i n g t o ~ i  by means of a taxicab was iufficient to  identify the defend- 
a n t  R o y  Bumgarner  as  one of the men who, with F r i t z  X u r p h ,  com- 
mitted the  cr ime charged i n  the  indictment. T h i s  evidence was prop- 
er ly submitted to  the ju ry  u i ~ d e r  instructioiis of t h e  court to  which de- 
fendant  did not except a n d  which a r c  free f r o m  error .  See S. r .  Lrru - 
rence, 106 S. C., 562, 146 S. E., 393;  S. a. B u d ~ s o n ,  198 S. C., 61, 1 5 0  
S. E., 628;  Wigniore on  Evidence, Vol. 1, sec. 660, p. 1063. 

There  is  n o  e r ror  i n  tlie judgment. I t  is affirmed. 
No error .  

E. S. MOORE, J. 8. ALEXASDER, AND J. L. ULACKWELDER, O N  BEHALF 
OF THEMSELVES A N D  OTHERS, T. BOARD OF EDUCATIOS O F  IREDEr.1, 
COUNTY. 

(Filed 24 Kovember, 1937.) 

1. Schools § 14- 
The county board of education has the discretionary power to select 

school sites in each legally established'district, and snch discretion, fairly 
exercised, is not subject to control by nzandantus. 

Z. Schools +Legislature retains control over agencies fo r  the  mainte- 
nance of t h e  constitutional school term. 

The duty to establish and maintain a uniform system of public schools 
rests exclusively upon the General -4ssembly, N. C ,  Constitution, Art. IX, 
and the Legislature retains control and supervision of agencies created by 
it  for the local administration of this function, subject only to constitu- 
tional limitations. 

3. Schools 3-Legislature h a s  power by general a c t  t o  provide for  redis- 
tricting territory of several counties fo r  school purposes. 

See. 4, ch. 562, Public Laws of 1933, a s  amended by sec. 5,  ch. 455, 
Public Laws of 1936, abolishing all school districts, and providing for the 
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redistricting of the territory of the several counties for school purposes 
irrespective of the boundaries of such districts, is valid, and the act of 
the county board of education, under authority of the statute, in creating 
a new district by adding contiguous territory to an old district estab- 
lished by the county commissioners, may not be successfully attacked on 
the ground that the Act of 1933 is void in that the Conxtitution, Art. IX,  
sec. 3, imposes the duty of districting the county for svhool purposes on 
the board of county commissioners. 

4. Statutes 33 2, 5c- 

Ch. 562, Public Laws of 1933, a s  amended by ch. 455, Public Laws of 
1932, a s  shown by its language, is a general statute relating to all school 
districts of the State, and the provisions of Art. 11, see. 29, of the Consti- 
tution, prohibiting the passage of a special act relating to the boundaries 
of school districts, is not applicable. 

3. Mandamus 3 2b- 
Where a county board of education has selected a scliool site within a 

duly constituted district, i ts exercise of this discretionary power is not 
subject to review or control by ~nandamus. 

 ah^^^^^, by plaintiffs f r o m  Plcss, J . .  a t  J I a r c h  Term,  1937, of IREDELL. 
Application f o r  n r i t  of nmndnmus t o  compel board of education of 

Tredell to  construct scliool building within the  boundaries of O a k  Ridge- 
Linwood School Distr ic t  as  established by  the  board of county commis- 
sioners of said county. 

Plaintiffs,  wllo a r e  citizens and  resiclrnts of Tredell :md alleged "pa- 
trons of the  school district" i n  question, filed complaint i o which defend- 
an t s  filed answer. Thereupon plaintiffs and  defendant,;  agreed upon  a 
statement of facts  to  be submitted t o  the court,  substantially as  follows: 
( 'That about the  year  1906 the board of county comm ssioners of I r e -  
dell established" by definite boundaries a school distri1.t designated as  
O a k  Ridge-Linwood School District,  a n d  t h a t  t h a t  board has  not  changed 
or  altered said boundaries. T h a t  under  ch. 562 of the  Publ ic  Laws of 
1933 the  board of education i n  redistricting the  county established a 
new school district,  S o .  8, which included al l  the  terr i tory within the  
O a k  Ridge-Linwood School Distr ic t  a n d  portions of the  Mooresville and  
Coddle Creek School Districts,  and certified same to the S ta te  School 
Commission oil 1 1  August,  1933. T h a t  i t  became necessary t o  erect a 
new school building to provide educational facilities f o r  the  children 
residing ill the  terr i tory comprising said Distr ic t  No.  8. T h a t  i n  1933 
the  board of county commissioi~ers of I redel l  County,  ill coiiperatioil 
with the  Publ ic  Works  Administrat ion,  prorided the  necessary moneys 
with which to erect the  building. T h a t  the  board of education, first 
contemplating location of the  new building v i t h i n  the  boundaries of the 
O a k  Ridge-Linwood School District,  la ter  determined oil a site outside 
t h a t  terr i tory bu t  within the boundaries of said D i s t r i c ~  No.  8. 
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rl)on the foregoing facts the court below was of opinion that the 
plaintiffs are not entitled to relief sought. From judglnent in accord- 
ance therewith the plaintiffs appealed to tlie Supreme Court and a\-  
signed error. 

L e w i ~  Le. Lewis and Burke Le. Burke for p la in t i f s ,  appellants. 
Ifuglt G. Illitchell for defendant, appellee. 

WISBORSE, J. This itppeal presents one basic question : Did the 
General Assembly have constitutional authority to pass an act to abolish 
"all school districts, special tax, special charter, or otherwise" as then 
constituted. and to provide for redistricting the territory of the several 
counties for school purposes irrespectire of the boundaries of such dis- 
tr icts? Sec. 4, ch. 562, Public Laws 1933, as amendrtl by see. 5 ,  ch. 45>, 
of Public Laws 1935. 

We answer in the affirmative. 
I t  is not controrerted that  the board of education has the discretionary 

power to select sites for school buildings in school districts. I t  is not, 
therefore, contended that, if the new district in question be legally estab- 
lished, the discretion of the board of education fairly exercised in select- 
ing the site therein may be controlled by mandamus. 

Plaintiffs contend, however, that  tlie duty of divitling the counties 
i ~ t o  convenient school districts is imposed upon the boards of county 
commissioners by the Constitution (Art .  IS, see. 3) ,  and that, there- 
fore, the Acts of 1933 and 1935 abore referred to are unconstitutional 
in that  respect. Plaintiffs further contend that  i t  having been agreed 
as a fact that  the district i n  question was established in  1906 by the 
hoard of county commissioners of Iredell County, and not having bee11 
changed or in any manner altered by that  board, the district remain:. 
unaffected by the said acts. 

A similar question as to the authority of board of county commis- 
sioners with respect to the establishment of a school district was raised 
in the case of XcCormac u.  Conzrs., 90 S. C., 441. At  that  time by 
Iegislatiue enactment the hoards of county comnlissioners were consti- 
tuted boards of education, charged nit11 the general management of the 
public schools and rested with the power and duty to decide all contro- 
versies and questions relating to the boundaries of school districts, to 
the location of schoolhouses, and to the laying off and numbering of 
school districts in their respective counties. Secs. 2545, 2546, and 2540 
of Code of 1853. I n  that case the Legislature had authorized the estab- 
lishment of a graded school in two public school districts of Robeson 
County, subject to the will of the people to be ascertained in an election 
to be held. The board of commissiouers undertook by order to include 
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additional territory within the district. Denying this authority to be 
in the board of county commissioners, and speaking to he question, the 
Court said: "That it is within the power and is the province of the 
Legislature to  subdivide the territory of the State and invest the in- 
habitants of such subdirisions with -corporate functions. more or less 
extensive and raried in their character, for the purposecr of governrileut, 
is too well settled to admit of any serious question. Indeed, it seenlr to 
be a fundamental fcature of our iystcnl of free gow~wr ien t  that surh :I 

power is inherent in the legislative branch of the govt:rllment, limited 
and regulated, as i t  may be, only by the organic law. The Constitution 
of the State was formed in view of this and likc fundamental prin- 
ciples. They permeate its provisions, and all statutory enactment< 
should be interpreted in the light of them when they apply. 

" I t  is in the exe~~cise of such llower that  the Legislature alone can - 
create, directly or indirectly, comities, townships, school districts, road 
districts, and the likc subdi~-isions, and invest them, and agencies in 
them, with pov7ers corporate or otherwise in their nature, to effectuate 
the purposes of the government, whether these be locd  or general, or 
both. Such organizations are intended to be instrumentalities and 
agencies employed to aid in the administration of the govcrnmellt antl 
are always nncler the control of the power that created them, unless the 
same shall be restricted bv some constitutional limitation. Hence the 
Legislature may, from time to  time, in its discretion, abolish them, 
enlarge or diminish their boundaries, or increase, 111oc ify, or abrogate 
their powers. . . . 

"Whenever such agencies are created, whatever their purpose or the 
estent or character of their powers, they are the creatures of the legis- 
lative will and subject to its control, and such agencies can only exercise 
surh powers as may be conferred upon them and in the wny and manner 
prescribed by law . . ." 

"Their (boards of county conm~issioners) powers as ihe county board 
of education are derived from public srhool laws. . . ." 

The decisions of this Court through the years since have beeu uniform 
in holding that  the mandate of ,\rt. IS of the Constitution of S o r t h  - 

Carolina for the establishment antl maintenance of a .reneral and uni- 
form system of public schools is upon aild exclusively within the prov- 
ince of the General Assembly. Laws passed in obedience to such man- 
date have been repeatedly approved and upheld by the decisions of this 
Court. Bnrk.sdn?e z?. Comrs., 93 S. C., 473, a t  484; S,nith c. Trus fecs .  
141 N. C., 143, a t  152;  Il'rnsfees c. Webb,  155 N .  C., 379, a t  384; I1'oo~- 
ley v .  Comrs., 182 N .  C., 429, a t  432, 109 8. E., 368; Lecy c. Bnnh., 183 
S. C., 373, 111 S. E., 612; 8pnrl imnn c. Comrs., 18'7 N. C., 241, 121 
S. E., 581 ; Fraticr  I . .  ( 'omrs. .  194 S. C., 49, a t  62, 138 S. E., 4 R 3 .  
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The -1ct of 1933, see. 4, also has been the subject of judicial interpre- 
tation by this Court. E v a n s  z.. ~l feck lenburg  County ,  205 N .  C., 560, 
172 S. E.. 323; Board of Edzrcafion of SicDowe71 Coz ln fy  z.. Burgin ,  206 
S. C'.. 421. 174 S. E., 286. 

I n  E r a n s  v. ,llecX.lenhurg County ,  supra, speaking with reference to 
the provisions of ch. 562, Public Laws 1933, this Court said:  "A11 the 
pox-ers and duties conferred by the recent act and those previously con- 
ferred by law under the State Board of Equalization are now vested in 
the State School Commission. . . . This commission . . . shall 
classify each county as an  administrative unit, and with the advice of the 
county board of education shall redistrict each county. 

"These and other provisions of the Act of 1933 . . . including 
the clause which repeals all conflicting public, public-local and private 
la~vs. indicate a legislative intent to annul or to subordinate to the new 
Ian- all statutes relating to the public schools which were in  effect a t  the 
time of its enactment and to establish a uniform system under which 
all the public schools of the State sliall be conducted." 

Plaintiffs further contend that  the school act i n  questioii is in conflict 
v i t h  that part  of Art. I T ,  sec. 29, of the Constitution, which reads as 
fo l lo~rs :  "The General Assembly shall not pass any local, pri-rate or 
spccial act or resolution relating to . . . establishing or changing 
the lines of school districts. . . . -1ny local private or special act 
or resolution passed in violation of the pro~is ions  of this section shall 
be void." This contention is answered by the last sentence of said sec- 
tion of the Constitution TT-hich provides : "The General Assembly shall 
have power to pass general laws regulating matters set out i n  this sec- 
tion." The act i n  question relates to all school districts in the State. 
The purpow of thc act as disclosed by its language shows i t  to be a 
general l a v .  dii l ler  z.. Roberts,  ante ,  126;  Hancock v. R. R., 124 N. C.. 
222. 32 S. E., 769; W e b b  z.. Por t  Conzm., 205 N .  C., 663, 172 S. E., 377. 

T1i our jurisdiction the principle is established that  in the absence of 
gro+s abuse the courts r i l l  not undertake to direct or control the discre- 
tion conferred by law upon a public officer. S e z c f o n  z.. School Comm. ,  
1 5 8  X. C.,  187, 73 S. E., 886; Dacenport I * .  Board of E d u c a f i o n ,  183 
N. C.. 570, 112 S. E. .  246; School C'ornnz. v .  Board of Educat ion,  186 
X?;. C., 643, 120 S. E., 202; J i ~ I n n i s l z  u.  Board of Educat ion,  187 N. C.; 
494, 122 S. E., 182;  Board of Educa t ion  v. Forrest,  190 N .  C., 753, 130 
S. E., 621; Clark z.. X c Q u e e n ,  195 IT. C., 714, 143 S. E., 528; Crctbfrcc~ 
1.. Bonrd of Educai ion,  199 K. C., 650, 155 S. E., 550. 

I n  XcInnislr 2'. n o a r d  of Edz~ca t iou ,  supra,  speaking to the duties of 
county boards of education, the court said:  "A\mong these is  the duty 
of selecting sites and building schools, and the performance of this duty 
necessarily inrolres the exercise of discretion.'' 



W h e n  a n  officer i n  the  exerciw of discretionary p o x e r  h a s  colisidered 
and  determilied n l m t  his  course of action is  to  he, antl h a s  exercised h i s  
discretion, liis action it, not subject to  review or  control by ~ n n n d a m u s .  
B t r f f l c  1 % .  Ii'ocX.,y X o ~ r ~ i ,  156 S. C., 029, 72 S. E., 3.54; Duln I*. S thoo l  
Trus fecs ,  177 N .  C., 426, 99 S. E., 1 9 3 ;  Tl'ilX.inso~z 1 . .  Bonrd of Educa- 
f i o n ,  199 3. C., 669. 15.5 S. E., 562. 

The judgnieiit of the court below is  
,lffirlllcd. 

0. C:. LEWIS. AI)JIIXISTRATOR OF SADIE JIEADE LEWIS, v. KELLY 
IIUSTEIi, PRESTOS SPEAR. . i s n  C I T Y  OF IiISJTON. 

(Filed 24 Sovember. 1!13i. ) 

1. Automobiles § 18g- 
Where there is evidence that intestate n-as injured and killed a s  a 

result of the negligent operation of his automobile by ore of defendants, 
antl conflicting evidcnce on the question of intestate's contributory negli- 
gmcc, the defendant's motion to noasnit is properly denied. 

2. Trial 5 37- 
Appellant's exception to the issues submittcd will not hfl sustained when 

the issues affordetl him full opportmlity to present every essential aspcct 
of his case. 

3. Segligence 19d- 
One defendant's motion to nonsuit 011 the ground that I he negligence of 

his cotlefex~1:lnt insulated his alleged negligence, is  properly refused when 
the evidcncc tends to show that  tlie injliry n-as the result of the joint and 
concnrrcnt negligence of the defendants. 

4. Automobiles 5 18a-Where one driver negligently hits pedestrian and 
second driver negligently runs over her while lying prostrate on street, 
bolh are liable as joint tort-feasors. 

The cvidcnce favorablc to plaintiff tended to show that his intestate naq 
nt'pligently hit by an automobile driven by one defendant, that tlie car 
cnrrictl her some di.t:~nce 11ntil sho r o l l ~ d  from the fen( cr to the center 
of the s t r e ~ t ,  and that a s  she was lying prostrate in the street, an auto- 
rnobilc. ~iegligently driven 11s the sccond clrfendant. ran over her, and 
that slic died from hcr injuriw shortly after reaching tlie hospital. Held: 
The second defendaxit's motion to nonsuit on the ground t mt  there was no 
evidence of a joint tort committed by the defendants, mas properly denied, 
since where two efficient proximate causes contribute to an injury. cach 
defendant wl~osc negligence brought about one of such causes, is jointly 
and severally liable. 

5. Autonlobilcs § 18i-Failure to submit separate issues a s  to negligence 
of each defendant held not error. 

Ilccorcry was sought against one defendant for nezligently hitting 
intestate and knocking her to the street, and against the other defendant 



for negligently running over her while she was lying prostrate. Held: 
An objection for the failure of the court to submit separate issues a s  to 
the negligence of defendants is untenable, an issue a s  to whether intestate 
was injured and killed by the negligence of defendants, or either of 
them, and if so, by which defendant or defendants, being sufficient for 
the presentation of all phases of the controversy. 

6. Trial 5 32- 
A party desiring fuller or more detailed instructions must aptly tender 

request therefor, and a request for special instructions made two hours 
and 57 minutes after the commencement of the argument is  not made in 
apt  time. 

Where the jury answers the issue of contributory negligence in the 
negative, a n  affirmative answer to the issue of last clear chance becomes 
harmless surplusage. 

8. Municipal Corporations !j l%Municipality is no t  liable fo r  negligent 
operation of police car,  since i ts  operation is governmental function. 

A car, equipped to receive police radio calls exclusively and used by the 
city solely in apprehending and transporting criminals for detention, is 
used for a governmental function, and the city is not liable for injury 
caused by its negligent operation in the performance of such duty. 

9. Same- 
I t  is the function of a city in the exercise of i ts  police power to keep 

the radios on i ts  police cars in working order, and the driving of a police 
car from the shop where the radio was repaired to the police garage is 
an operation of the car in the exercise of a governmental function. 

10. Constitutional Law § 4-- 

The Legislature may grant a right of action against a municipality for 
negligence in the exercise of a go~~ernmental  function, but until this is 
done, such right of action cannot be given by judicial decision. 

&PEAL by defendants f r o m  Sinclair, J . ,  a t  > h y  Term,  1937, of 

T h i s  was a civil action to  recover damages for  the alleged wrongful 
dea th  of the  plaintiff's intestate. 

There  was evidence tending to show tha t  on  the  evening of 10 Apri l ,  
1936, about  nine o'clock, the  plaintiff,  0. G. Lewis, a n d  h i s  intestate, 
Sad ie  Meade Lewis, who was his  wife, were walking i n  the  ci ty  of 
Kinston, east on Washington Street,  and  at tempted t o  cross Queen 
Street  a t  i ts  iiltersectioil with Washington S t r e e t ;  t h a t  they proceeded 
halfway across Queen Street  a n d  were s tanding near  the center of Queen 
Street  t o  let cer tain traffic pass;  t h a t  while they were so standing t h e  
automobile dr iven by the  defendant  H u n t e r  approached them f r o m  the 
nor th  on Queen Street,  traveling south a t  a negligent ra te  of speed, and  
when the automobile had  come close to  the plaintiff and  liis wife the 
dr iver  thereof, defendant H u n t e r ,  cut i t  across liis left of the center of 



506 IS THE S C P R E J I E  COURT. 

Queen Street and struck tlie plaintiff's intestate and carried her on the 
fender of said automobile for from 50 to 70 feet, nlien the intestntc 
rolled from the fender of tlie automobile to tlie street, near the center 
thereof; that  while the plaintiff's intestate was lying prostrate and un- 
conscious near the center of Queen Street a Terraplane automobile, 
owned by the defendant city and driven by the defendant Spear, ap- 
proached said intestate from the 11ort11, driving south O I I  Queen Street, 
and r an  over and dragged the intestate; that  as soon as the intestate 
had been extricated from the Terraplane automobile she was taken im- 
mediately in an  ambulance to tlie hospital, where she died in about f i ~  
minutes after arrival from nounds and shock that  she had received as a 
result of the impacts with the two automobiles. 

Thcre was evidence tending to show that  the intcstatc sttapped or 
jumped in front  of the automobile driven by Hunter,  instead of the auto- 
mobile being turned and driven over her, and that the automobile n a s  
being driven in  a careful and lawful rate of speed. T l i ~ r e  n-ns also evi- 
dence tending to show that the Terraplane was being driven in a carc- 
ful  and lawful manner, and that  two or three minutes elapsed between 
the time the intestate was struck by the Hunter  automok~ile and the time 
she was struck by the city automobile, and that  the plaintiff left the 
intestate on the street during this interval. 

All of the evidence tended to show that  the Terraplane automobile 
was equipped with a radio a ~ ~ d  was used solely by the police department 
of the city of Kinston in preventing and detecting crime, making 
arrests, and hauling those arrested to places of detention; that  the de- 
fendant Spear was e m p l o ~ e d  by the hour by tlie city to k ~ e p  the radio 
in repair, and tha t  the automobile ~ v a s  at tlie time i t  rat1 over tlle intcs- 
tate heing returned from the shop of Spcnr to the city's garage after 
having been repnircd by Spear in said shop. The following ~ e r d i c t  was 
returned by the jury, to ~ v i t  : 

''1. Was the death of plaintiff's intestate caused by the negligence of 
the dofeudants, or any of them, as  alleged in the complaint. and if qo, 
1)y ~ v l ~ i c h  defendant or defendants? -hsn .er :  'Yes, all three.' 

" 2 .  I f  PO, did the plaintiff's intestatc, Sadie Meade I,e~vis, contribute 
to her own in jury  and death, as alleged in the answer of the defendant 
Iielly Hunter  ? h s w e r  : 'No.' 

"3. I f  so, did 0. G. Lewis, by Iiib o\vn ~lcgligencc, contribute to and 
cause the illjury and death of plaintiff's intestate, a:. :~llegcd in the 
a n s w r  of tlie defendants Prcston Spear and the city of Kinston? 
,\nsw?r : 'So.' 

"4. Kotwithstanding the contributory negligence of plaintiff 0 .  G. 
T.ewis, if an., did the defendants Preston Spear and tlie city of Kinston 
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have the last clear chance to avoid the injury and death of plaintiff's 
intestate ? Answer : 'Yes.' 

" 5 .  What  amount of damages, if any, is the plaintiff entitled to re- 
cover of the defendants, or any of them? '$6,000.' " 

From judgment that  the plaintiff have and recover of the defenda~its, 
and each of them, jointly and severally, $6,000, the defendalits ap- 
1,caled. assigni~ig errors. 

R. -1. I t 'h i tuker ,  A. 11'. Cooper ,  a n d  Ehringhcius ,  R o y a l l ,  G o s ~ l e y  CC 
,%nifh for p l a i n t i f ,  appellee.  

J .  A.  J o n e s  and  J .  G. D a w s o n  for  K e l l y  IiTzinter, appe l lan t .  
Char l e s  I". I ionse ,  S u t t o n  cE. Greene ,  and J o n e s  LC Brassfield for C i f y  

of  K i n s f o n ,  a p p e l l u n f .  
Char l e s  E'. Bou .w  cold S u t t o n  '6 Grecne for P r e s t o n  S p e a r ,  appe l lan t .  

Sc~rl;scr;, J. Appeal of defendalit Kelly Hun te r :  The appellant as- 
signs as error tlie refusal of the court to allow liis motion for a judg- 
ment as in case of ilonsuit properly lodged under the provisions of C. S., 
567. This assigrirlie~it canliot be sustained. There was evidence tend- 
ing to show that  the intestate was injured and killed by tlic negligent 
operation of his automobile by tlie defendant Hun te r ;  there was also 
evidence tending to show that  the intestate n a s  guilty of  contributor^ 
~iegligence. This evideiire was properly submitted to the jury under 
the issues of negligence and contributory negligence. 

The nppellaut also assigiir as error the submission of issues upoil 
\\liich the case was tried. Tliis assign~iie~it cannot be sustained biiice 
the issues afforded full opportuuity to the appellant to present his theory 
of the ease, namely, the absence of liegligence on his part and the pres- 
 lice of contributory negligence on the part of tlie intestate. P o t a t o  C'o. 
1 , .  J e u n e f f e ,  174 N. C., 236. The contention of the appellant that tlie 
licgligence of the defendant Spear insulated any negligence on his part, 
.tnd \!as the sole proximate cause of the i~itestate's death cannot be sus- 
tained, since the e~-idcnce tends to show that  the death of the intestate 
\ins the result of tlic joint and concurrent negligence of the defendants 
Hunter  and Spear. V e s t  7.. Uahing (lo. ,  20s S. C., 526, and cases there 
cited. 

The appeal of the defendant Hunter  is affirilied. 
The appeal of the defendant Spea r :  This  appcllant also assigns as 

crror the refusal of the court to allow his motion for judgment as in 
case of  ions suit properly lodged under C. S., 567, and contends that 
there was no evidence of a joint f o r f  committed by the defendants Hunter  
I S p .  Tliis p l i a ~ e  of the case is governed by tlie principle enunci- 
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ated in W e s f  1 % .  BnX,i,~g Co., ~ ~ p r o .  "When two efficient l1roximate cause- 
contribute to an injury, if defendant's negligent act brought about one 
of such causes he is liable." TT'ood v. Public Servicc Carp., 174 N. C.,  
697;  1Vhife  v. Retrlfy Co.. 152 N .  C., 536. This ass ip  ment cannot be 
sustained. 

The defendant Spear likenisc assigns as error the submission of the 
first issue, instead of submitting separate issues as to thc ncgligencc of 
each of the defendants. We tliii~k, and so hold, that  t?e  issue as sub- 
mitted afforded the appellant tlie "full benrfit of his contention before 
the jury and a fa i r  chance to clevelop his case," P o f a f o  Go. r .  Jeanet te ,  
~ ~ c p r a ,  and therefore this aqsignment of error cannot b~ sustained. 

T e  h a w  examined the esceptions to tlie admission of evidence a d  to 
the charge of the court and we find no l~re~judicial error. The request 
for special instructions two hours and 57 minutes after the argument 
commwced came too late. I f  the defendant desired nlorc full or detailed 
instructions given to the jury they should have made timely request 
therefor. Tlie charge is a substantial compliance with ('. S., 3 4 .  The 
affirmtitiye answer to the fourth issue became mere liarl~lless surplusage 
in view of the negative answer to the third issue. 

The appeal of the defendant Spear is affirmed. 
The appeal of defendant city of I i inston:  When t l  e plaintifl' had 

introduced his  evidence and reqted his caw the defendant city mowd 
the court to dismiss the action and for a judgment as in case of nonsuit, 
and rcnewed its motion after all the evidence 011 bot 1 sides was in. 
C. S., 567. The court disallowed the motion and appellant reserved 
esception. The appellant contends that all of the evidence, both of the 
plaintiff and of the defendant, establishes that  the Terlaplane automo- 
bile driven by the defendant Spear was thp property of said city and 
was owled and used by the city in the performance of i~ , s  governmental 
functions, and was being so used a t  the time i t  ran  over the plaintiff's 
intestate, and that, therefore, the appellant, a municipal corporation, 
is not liable for damages caused by its wrongful or negl~gent operation, 
and that the appellant was entitled to have its motion allovxd. We 
think this contention is well founded and that  the nlotion ~ h o u l d  have 
been allowed. 

The plaintiff's n.itness Wliceler Kennedy testified that  he was n police- 
m:tn of the city of I<inston, and that  "This var belonged to tlie city ant1 
is used exclnsi\dy for police purposes. The  officers use it in preserving 
order. *It that  time the city u.iec1 the car for police patrol duty, answer- 
ing calls and making arrests. I guess tha t  would cover it all. The 
radio receiving set mas fastened down under the dashboard. Police calls 
are all yo11 can get on that  kind of radio." To the same d e c t  is the evi- 
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clence of the defendant. There was no evidence of any other use to 
which the automobile was put by the city. I f  this car was used by the 
city, a municipal corporation, exclusively for police purposes, a gorern- 
mental function, then its negligent and wrongful operation in such use 
would not render the appellant liable. This has been the unbroken 
holding of this Court from time prior to X c l l h e n n e y  v. W i l m i n g f o n ,  127 
S. C., 146 (1000), to C a f h e y  1 % .  C'hnrlotte,  197 N. C., 300 (1929). and 
R r o o m e  v. C h a r l o t t e ,  208 S. C., 729 (1935). 

Bu t  it is contended by the plaintiff that  since Spear, the driver of 
the Terraplane automobile, was not inrested with any police authority, 
the automobile was not in use at the time in the performance of any 
l~olice duty. While i t  is t rue the driver of the car was not a policeman, 
he was employed by the hour by the city to keep in proper repair and 
rendition the radio on said automobile, and it was the function of the 
city in the exercise of its police power to maintain the radio, and in the 
performance of the work for which he was employed Spear was per- 
forming duties incident to  the police power of the city, whctlier he was 
rngaged in  repairing or testing the radio or whether in  returning the 
automobile to the police garage after such repairing or testing, and 
anything that  he did for the city with the automobile in the scope of 
his employment was done as an  incident to the police power of the 
rity-a purely governmental function. 

"Negligence cannot be imputed to the sovereign, and for thi5 reasoli, 
in the absence of a statute, no private action for f o r t  can be maintained 
against the State. It follows tha t  such an action will not lie against a 
municipal corporation for damages resulting from the exercise of gov- 
ernmental functions as an agency of the sovereign poner." Scales  v. 
W i n s f o n - S a l r n ~ ,  180 N. C., 469. I f  the doctrine of nonlinbility of n 
municipal corporation for injury caused by negligence in the esercise 
of its governmental functions is working hardship or illjustice, the 
remedy lies i n  legislative action and not in judicial decisions. The 
Legislature can grant the right of action in such cases, but until that  is 
(lone we are constrained to follow the long unbroken 1i11e of decisio~lz 
of this Court. 

Defendant Hunter's appeal affirmed. 
Defendant Spear's appeal affirmed. 
Defendant city of IGnston's appeal re~ersed .  



111' THE SUPREME COURT. 

CURTIS RICHARDSON ET AL. v. E'LOREXCE CHEEK ET AT.. 

(Filed 21 Sovember, 1937.) 

1. Wills § 31-Cardinal rule  fo r  construction of wills is to effectuate 
intent  of testator a s  gathered from instrument  a s  a wlhole. 

To effectuate the intent of the testator a s  gathered from the four 
corners of the will, considering for this purpose the will and any codicil 
or codicils a s  but one instrument, is the cardinal rule for the interpreta- 
tion of wills, to which all other rules must bend, unless contrary to some 
rule of law or public policy. 

2. Wills § 1- 
A will is tlie duly expressed mind of a competent perbon a s  LO what he 

would have done after his death with those matters and things over 
which he has the right of control and disposition. 

3. Wills § 31- 
Since the intent and purpose of no two testators can be exactly alike, 

each will mnst be sepnrately construed to effectuate the particular intent 
and purpose therein expressed. 

4. Wills 8 SS--Residuary clause held t o  leave money derived from pay- 
ments  by devisees to  named beneficiaries and only personal chattels t o  
residuary legatee of personalty. 

'l'lie will in this case provided for the payment of funrml expenses and 
just debts out of the first moneys coming into the hands of the executors, 
then made several devises covering all tlie real estate and required the 
devisees to pay designated amounts to the estate, and from the sum thus 
accnmulnted, directed a number of legacies to be paid in cash, and then 
contained a residuary clause directing that  the "remaintiers of my estate, 
if there be any, is  to be cgually divided between" named sons, and that  
"all of lily personalty is to go to'' another soil. H c l d :  The "remainders 
of my estate" referrcd to the remainder of tile sums paid to the estate 
by the devisees, and tlie legacy "of all my personalty" referred only to 
personal chattcls owlled by the testator. 

5. Wills !?j 31- 
Each clause of u will should be harmonized with other parts of the 

will ant1 given effect unless the effect is i~lconsistent with the general 
intent and purpose of the testator, as  gathered from the entire will. 

, h ~ r ~ a r ,  by plai~l t i f fs  froin A1 l l~y ,  .I.. a t  F ~ n l ~ r u a r y  Special Term,  1937, 

of ~LASDOI,I~II .  

Civil action for  c o ~ ~ s t r u c t i o ~ i  of ni l l .  

Tho  record tliscloscs t h a t  Jol in  IT. llirliardsoli, la te  of Randolph  

Coulity, tlicd i n  *lugust,  1033, scizecl ill f w  of sewra l  t racts  of land 

situate ill Ralltlolpli and 0r:mg.e counties, nntl personnl property con- 
sisting of npproxiln:ltely $400.00 ill ra.;11 alrtl certain f a r m i n g  tools, 

houscl~old a n d  ki t rhen furn i tu re .  
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B y  his will, provision is first made for the payment of funeral ex- 
penses and just debts "out of the first moneys" coming into the hands 
of his executors. 

H e  then proceeds to divide his lands anlong his several children, 
requiring four of them ('to pay to my  estate" sums aggregating $2,601. 
The devise to  his son Pear l  is typical: "I give and devise to my  son 
Pear l  Richardson my  home tract of land in Randolph County . . . 
but he is to pay to my estate the sum of $1,380." 

T o  other children he gave "in cash" sums aggregating $1,020. 
The clause which gives rise to the present controversy follows: 
"The remainders of niy cstatc, if there be any, is to be equally divided 

between my sons, Curtis, Clay, Bryan, ancl Jesse Richardson. ,111 of 
my personal property is to go to my son Pearl  Richardson." 

The trial court being of opinion tha t  the residuary clause contained 
"two apparently contratlictorg- clauses" and that the "last one of said 
clauses governs," entered judgment awarding to Pear l  Richardson all the 
residuary personal estate. 

PIaintiffs appeal, assigning errors. 

J .  V .  bVilson and 11. X .  Robins for plainfifjs, appellants. 
X o s c r  Le. Alliller for defendnnfs ,  appellees. 

STACY, C'. J. The guiding star in the interpretation of wills, to which 
all rules must bend unless contrary to some rule of law or public policy, 
is the intent of the testator, ancl this is to be ascertained from the four 
corners of the mill, considerisg for the purpose the will and any codicil 
or codicils as constituting but one instrument. Ell ington 1 . .  Il'rtrst Co., 
196 N. C., 75.5, 147 S. E., 256; 28 R. C. L., 211 e f  scq. 

Our first concern, t11e11, is with the intention of the testator. What  
did he intend by his will? To find this is to solve the problem. I l eyer  
21. Bulluck, 210 S. C., 321, 186 S. E., 356. 
-1 will is the duly expressed mind of a competent persou as to what 

11e would have donc after his death n-it11 those matters and things over 
nhich he has the right of c o ~ ~ t r o l  and disposition. I'aync T .  Sa l r ,  22 
S. C., 455 ; I n  re Eduvids '  Will, 172  K. C., 360, 90 S. E., 418; In re 
Deyfon's  IVill, 177 S. C., 404, 99 S. E., 424; I n  ye S e y n ~ o u r ' s  IVill, 184 
N. C., 418, 114 8. E., 626: 68 C. J., 410. As  no two people are situated 
exactly alike, we 17-ould hardly expect to find identical ~ d l s  or mills 
c~xpressing the same intent and purpose. F o r  this reason the aid to be 
derived from adjudicated cases is compara t i~ely  small in the adminis- 
tration of the law of wills. Every will, like every tub of Macklinian 
allusion, "must stand on its own bottom." (Charles Macklin, "The 
Man of the World," Act 1, Scene 2 )  ; Patterson L-. X t C o r ~ n i t  k ,  181 
3. C., 311, 107 S. E., 12. 
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I n  the instant case two questions arise out of the conflicting views 
of the parties : 

1. Is the fund created by charges imposed against devisees, after the 
payment of testator's just debts, pecuniary legacies and costs of admin- 
istration, to be equally divided among his sons, Curtis, Clay, Bryan,  and 
Jesse Richardson, under the residuary hequest to t h ~ > m  of "The re- 
mainders of my cstnte, if tlicrc he any," or does tlie residue of this fund 
go to Pearl  Ricliardsol~ untlcr the gift to him of ":ill my  personal 
property 1" 

2. I s  thc gift to Pearl  Ricliardsoii of "A11 my personal property" 
limited to personal chattels, i .e. ,  to the farming tools, household and 
kitchen furni ture?  

The testator begins his will by providing for the payment of funeral 
expenses and his just debts out of the first moneys corning into the hands 
of his eserutors. H e  then makes several devises reauirine the devisees 

u 

to pay to liis estate certain designated amounts. Froni the sums thus 
accumulated hc directed a number of legacies to be paid in cash, and 
"if there be anx remainders of my estate," i.c., if there be any remainders 
of the sums paid into the estate by the devisees after the payment of 
debts, pecuniary legacies, and costs of administration, provision is made 
for the residue of these remainders to be equally divided among Curtis, 
Clay, Bryan and Jesse Richardson. I f  this be the true intent of the 
testator, and we think i t  is, then only the farming tools, household and 
kitchen furniture were intended to go to Pearl  Richaldson under the 
gift to him of ",\I1 my personal property." Such interpretation har-  
monizes the different clauses and gives effect to the whole will. Pilley 
I * .  Sdlirau, IS2  K. C., 493, 109 S. E., 359. 

T o  hold that  Pear l  Richardson takes all of the res duarv sersonal " * 

estate under the last clause would not only nullify the rcliiduary division 
intended for liis brothers, but also in effect remit part  of the $1,380 
charged against the devise to him of the home place. This would pro- 
duce two clashes in the mill. whereas the rule is  to construe at wifl so 
as to give effect to every par t  and clause thereof, and to harmonize the 
several clauses, provided the effect is not inconsistent with the general 
intent and purpose of tlie testator, as gathered from the entire will. 
Reid v. S e a l .  183 N. C., 102, 108 S. E., 769; I Ierr ing  v. TYilliam.s, 153 
AT. C., 231, 69 S. E., 140. 

" I t  i s  the approved position here and else~vhere, in the constructiol~ 
of mills, that  unless i n  violation of law the intent of the testator, as 
expressed in the will, shall prevail, and in  ascertaining this intent the 
entire will shall be considered, giving to each and every part  signifi- 
cance nnd harmonizing apparent inconsistencies where this can be done 
by fair  and reasonable interpretation, and that  the language of the 
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instrument  shall be given its na tura l  and  customary meaning unless it 
clearly appears  t h a t  some other  permissible meaning is  intended." 
Holce,  J., i n  G o o d e  v. Eiearne, 180 S. C., 475, 105 S. E . ,  5. 

T h e  conclusion we have reached gives effect to  every p a r t  of the will, 
harmonizes the different clausts, and  apparcnt ly makes the  intent  of 
the  testator f a i r  and reasonable. ' I t  eliminates a n y  conflict and does 
away with the necessity of ruliiig out a n y  par t  of the will as  repugnalit  
to  a n y  other par t .  "If possible apparen t  repugnancies mus t  be recon- 
ciled for,  as  suggested i n  Dullon L' .  S t a l e s ,  37 S.  C., 521, i t  i s  not t o  be 
admitted, unless the conclusion is irresistible, t h a t  the testator had  t ~ v o  
inconsistent intents." A d a m s ,  J., i n  W i l l i a m s  T. Best, 195  N. C., 324. 
142 S. E., 2. 

T h e  cause will be remanded for  judgnient in  accordallre with thi. 
opinion. 

E r r o r  a n d  remanded. 

W. N. DENTON ET AL. V. JOHN VASSILIADES ET AI.. 

(Filed 24 November, 1937.) 

Process § b A f f l d a v i t  for  service by publication must  aver tha t  defend- 
a n t  cannot be found, a f te r  due  diligence, i n  t h e  State. 

While a substantial compliance with C. S.. 481. will suffice for service 
by publication, the statutory affidavit must aver that defendant cannot 
be found, after due diligence, in the State, and this must be made to 
appear to the satisfaction of the court, and an averment that defendants 
a re  nonresidents, or that summons was duly issued and returned by the 
sheriff with endorsement, "Defendant, after due diligence and search, 
cannot be found in the" county, is insufficient, and service of process by 
publication based upon such affidavit is void, and the court obtains no 
jurisdiction over the person of defendant by such service. 

Appearance § 1- 
Where service by publication is void for having been issued upon a 

defective affidavit, defendant may properly enter a special appearance and 
move to vacate the attempted service of process, or to dismiss for want 
of jurisdiction for failure of any valid process. 

L \ ~ ~ ~ ~ . i ~  by defe~idan ts  f r o m  S imla i r ,  J . ,  a t  *\ugust T e r q  1037, of 
WARE. 

Civil action f o r  specific performance. 
T h e  plaintiffs a re  residents of W a k e  C o u ~ ~ t y .  T h e  defendants a re  

residents of the  s tate  of Missouri.  T h e  action is to  enforce specific per- 
formance of contract t o  sell house and  lot i n  the  city of Raleigh. 

Service of process is  sought to  bc had on affidavit made by cou~isel  
f o r  plaintiffs "that summons, duly issued and delivered to the  sheriff of 
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RTake County, has been returned by the sheriff with endorsement, 'The 
defendants, after due diligence and search, cannot be found in Wake 
County,' " filing of lis pcndenx, :tntl order of service ?f summons by 
publication. 

The defendants, through cou~lsel, entered a special (xppearance and 
moved to dismiss for want of jurisdiction, alleging that  said defendants 
had not been brought into court by any proper service Siotion over- 
ruled. Defendants appeal. 

ST.\CT, C. ,J. Without debating tlic question wliether I'is p~t ldrr i s  may 
he used instead of attachment in s c r ~ i c e  of process wherc the defendants 
arc nonresidents of the State, suffice i t  to say the affidavit filed by plain- 
tiffs' attorney in the instant case is insufficient to prccure service of 
summons by publication. -1Iadin v. Xar t in ,  205 N. C., 157, 170 S. E., 
651. I t  is not averred in the affidavit, as  required by C. 13., 484, that  the 
defendants "cannot, after due diligence, be found in the State." This 
is an essential requirement, and i t  must be made to appear "to the satis- 
faction of the court." Bethel1 v. Lee, 200 S.  C., 755, 158 S. E., 493; 
Sawyer 2'. Draina,qe Disfrict ,  179 N.  C., 182, 102 S. E. ,  .273; Lnttrell v. 
Jfal.fin, 112 N .  C., 593, 17  S. F,., 3 7 3  ; Baron t.. John.rou, 110 N. C., 
114, 14 S. E., 508. 

To say that  the tlefendants '(cannot, after due diligence, be found 111 

Wake County" (and i t  may be doubted whether the affidavit even avers 
this much) is f a r  from qaying that  they "mimot, aftel' due diligence, 
be found in the State." I t  is  not enough to aver that  the defendants are 
nonresident:.. Davis ts. Davis, 179 N .  C., 183, 102 S. E., 2i0.  Ton 
c80natat that  they may not be f~-cqnent ~ i s i t o r s  to tlic State and amen- 
able to process while hcrc. Tlill 1 . .  I ; i ~ ~ d u a i / ,  210 S. C.. 694, 188 S. E. ,  
406. 

S ~ e a k i n g  to tlie requireiiient of tlic statute ill Groccry Cu. r .  Bag Co., 
142 N. C., 174, 55 S. E., 00, 1T7a7X.er, J., delivering tlie opiiiion of the 
Court, said:  "135' the midcnce to satisfy the court was meant riot tlie 
sheriff's return on the suinnlonr, for if it had been th(1 statute would 
hare  been so worded; find lct us ask here, Ilom could the fact that the 
defendant could not be found in tlle State-for that  is the requisite con- 
dition of publication-be determined only by tlir return of the sheriff 
that  hcl cannot be found in his county, wllen there are now- in the Stare 
ninety-seven counties in a l l?  I t  was intended that  i t  shoiild appear only 
ill the may pointed out in tlic statute-that is, hy affidavit. The affi- 
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davit is made the initial step in the case. aild the order of publicatioii 
based upon it is the leading process." 

('The inrlre issuing of a surninons to the sheriff of the coui~ty  of Pas- 
quotank a d  his endorsement upon it the same day after it came to 
hand, that  (the defendant i ~ ,  not found in my  count^-,' is no compliance 
wllatevcr with the law." B y n u w ~ ,  .T., in Tl'irecier 7%. ( ' obb ,  7.5 S. C., 21. 

I n  Fozcler v. E'owler, 190 S. C., 526, 130 S. E., 315, i t  was held that 
hervice of suinmolls by publication, 011 a tlefr~rtiw affidavit, was inef- 
fectual to bring the defendaiit illto court. Indeed. it is elementary that 
unless one named as a clefeudal~t has l m n  brought into court in some 
way sanctioned by law, or makes n voluntary appearance in person or 
by attorney, a judgmeiit rendered against him is roid for want of juris- 
diction. D o u n i n y  c. Tl'hite, 211 S. C., 40, 188 S. E.. 815; D u n n  1 % .  

Wilsm,  210 S. C., 493, 187 S. E., 802; Spe, l te  1 % .  Granger ,  207 S. C., 
19, 175 S.  E., 824; Harrel l  v. Tl'elstead, 206 S. C., 817, 175 S. E. ,  283; 
Graves  P .  Reidsvi l le  Lodge,  182 N. C., 330, 109 S. E., 29. 

Substantial complia~ire with the requirements of the statute will, of 
rourse, suffice. N a r t i n  c. J l a r f i n ,  supra;  Bethel1 c. Lee,  nupra;  Best c .  
i l iortgage Cia., 128 N.  C., 351, 33 S. E., 923; P a g e  1 % .  - lIcDonnld, 159 
S. C., 38, 74 S. E., 612. But  the inadequacy of the present affidavit is 
manifest from the decisions above cited. 

The defendants have been well advised in tlicir procedure: Special 
appearance and motion to vacate attempted servicc of process, or to 
dismiss for want of jurisdiction. Buncombe  C o u n t y  v. Penland ,  206 
N. C., 299, 173 S. E., 609; Smitlr 1 % .  I In~ ig l r ton ,  ibid., 587, 174 S .  E., 
506; A l f c C o l l u n ~  c.  S t a c k ,  185 N. C., 162, 124 S. E., 864; ,lIofor Co.  v. 
Beaves ,  184 3. C., 260, 114 S. E., 175; J e n e f i c  1 % .  I l o c e y ,  182 S. C., 
30, 108 S. E., 301; B r o w n  c. Ta?j lor ,  174 S. C., 423, 93 S. E . ,  982; 
School 2.. I'eirce, 163 S. C., 424, 79 S. E., 657; Grant  v .  G r a n t ,  159 
N. C., 528, 7.5 S.  E., 734; IT'nrlick v ,  E c y ~ ~ o l < ? s ,  151 x. C., 606, 66 S. E., 
657; T'ick P. F lournoy ,  147 N .  C., 209, 60 S. E., 978; Sco t t  v. L i f e  dssn . ,  
137 S. C., 515, 50 S. E., 221; Cooper  v. W y m n n ,  122 N. C., 784, 29 
S. E., 947, 65 -1. S. R., 731; C'lark c. X f g .  Co., 110 N .  C., 111, 14 S. E., 
518; TT7heeler v. Cobb ,  supru;  XcIntosh N .  C. P. & P., see. 328. The 
appeal, i t  mill be noted, is from an  order orerruling a motion to dis- 
miss, not upon the ground of irregularity or defective service of process. 
hut for an alleged failure of any valid service of process a t  all, resulting 
in a want of jurisdiction orer the defendants. R. R. v. Cobb,  190 3. C., 
375, 129 S. E., 828; Lanceford L ? .  Associat ion,  ibid., 314, 129 S .  E.,  805; 
R e i c h  v. Mortgage Corp., 204 N .  C., 790, 168 S. E., 814; . lcc idrnf  Co .  
1 % .  Davia, 213 U. S., 245. 

The motion to dismiss sliould have bee11 allowed. 
Eiror. 



I N  THE SUPREXE COURT. 

SADIE FANSIE WILLIAMS v. PHILADELPI-IIA LIFE INSURANCE 
COMPANY. 

(Filed 24 Norember, 1937.) 

1. Insurance § 30-Burden of proving that policy was in effect on date of 
insured's death is on plaintiff beneficiary. 

Where plaintiff beneficiary alleges that the policy was in full force and 
effect a t  the time of the death of insured, and insurer denies the allega- 
tion and alleges that  the policy had lapsed for nonpnynirnt of premiums. 
the burden of proof upon the issue of whether tlie policy was iri full 
force and effect a t  tlie date of the d ~ a t l i  of insured is on plaintiff, and 
while the burden of going forward with the evidence to avoid hazarding 
an adverse verdict may shift to insurer upon tlie establishment of u prima 
facie case by plaintiff, an iaqtruction placing the burden of proof on 
insurer upon the issue is error entitling insurer to a new trial. 

2. Evidence § 6-Distinction between burden of proof and burden of 
going forward with the evidence. 

While the burden of going forward with the evide~tce to avoid the 
hazard of an adverse verdict may shift from side to side, according to the 
nature and strength of the proofs offered in support or denial of the main 
fact in issue, the burden of proof on the issue rests constantly tliroughout 
the trial upon the party, plaintiff or defendant, who asserts and must 
establish the affirmative thereof in order to prevail. 

3. Evidence § &Burden of proving affirmative defenses is on defendant. 
The defendant has the burden of establishing all affirmatire defenses, 

and what are  affirmative defcnses may be determined from the pleadings 
in most cases, and in others hy pws~mpt ions  arising from the eridcnce 
adduced on the hearing or from admissions made during the trial. 

4. Appeal and Error 3 39g- 
The burden of proof is a substantial right, and an errcneous placing of 

the burden is reversible error. 

Civil action to recover oil policy of life insnrnnre. 
O n  26 October, 1921, the  tlefcl~tlant issued nnd delirered to  R i l l i u n i  

F. Wil l iams a policy of l i fe  i ~ i s u r n ~ i c e  i n  the pr incipal  sum of $1,000. 
payable t o  plaintiff as  beneficiary a t  death of insnred, .sliich occurred 
28 Ju ly ,  1935. 

Plaintiff alleges t h a t  the  policy was i n  ful l  force and  effect at  the 
death of insured. T h i s  iq tleiiied by the tlcfcndnnt, i t  being allegeil t h a t  
the  policy h a d  l a p w l  fo r  noi~pag.mc,rit of premiums on 26 October, 1031. 

T h e  c a w  Tvas suhmittctl to  the  j u r y  npo11 tllr fol lowirg ron t rover t~ t l  
issue : 
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WILLIAMS G. INSURANCE CO. 

"3. Was  the ir~suraiice policy sued upoil in full force and effect on 
the date of the death of the insured, as alleged in the complaint ?" 

Upon this issue the court instructed the jury:  "The burden of proof 
is upon the defendant in this issue to offer evidence to satisfy you by the 
greater weight thereof that  this policy was not in full force and effect 
on that  date. (Exception.) . . . The burden is not upon the plain- 
tiff in this case but upon the defendant. (Exception.) . . . I f  the 
plaintiff has sinlply satisfied you ~vithout having any burden . . . 
it  would be your duty to answer the issue 'Yes.' " Exception. 

The jury answered the issue in the affirmative, and from judgment 
on the rerdict defendant appeals, assigning errors. 

W a l t e r  L. Spencer  a n d  D. S f a t o n  I t w o e  for p l a i t ~ t i f f ,  appellee.  
D u p r e e  $ S t r i c k l a n d  for de f endan t ,  appe l lan t .  

STACY, C. J. Under the pleadings and the form of the issue sub- 
mitted to  the jury, the burden of proof was on the plaintiff to make out 
her case. I t  is coii'ceded that  a pri?rlrr fucic right of recoTcry was estab- 
lished by her eridence. TT'illirrmsotz 1.. I n s .  Co. ,  an t e ,  377. The 
cluty of meeting this p r i m a  fucie  case, i11 order to avoid liazartlii~g an 
:~dverse verdict, was then cast upon the defendant. L y o n s  c. K n i g h t s  o f  
Pythias, 172 N. C., 408, 90 S. E., 423; H a r r i s  z.. J u n i o ~  Order ,  163 
S. C., 357, 84 S. E., 405; W i l k i e  u.  S a t i o n a l  Coutzcil ,  147 N. C., 637. 
61 S. E., 580; D o g g e f t  v. G o l d e n  Cross ,  126 N. C., -177, 36 S. E., 26. 
'Chis, however, did not change the burden of proof or the burden of the 
issue. B r o c k  z.. I n s .  Co., 156 S. C., 112, 7 2  S. E., 213. 

The burden of the issue does not shift, but the duty of going forward 
~ v i t h  evidence. to avoid the hazard or chance of ail adverse verdict, may 
shift from side to side as the case progresses, according to the nature 
and strength of the proofs offered in support or denial of the main fact 
in issue. W h i t e  v. H i n e s ,  182 S. C., 275, 109 S. E., 01; I l ' i n ~ l o w  c.  
I I a d z c o o d  Co., 147 S. C., 275, 60 S. E., 1130. The  burden of proof 
c.ontinues to rest upon the party who, either as plaintiff or defendant, 
affirniatirely alleges facts necessary for him to prevail ill the case. I t  
is required of him who thus asserts buch facts to establish them beforc 
he can become entitled to a verdict in his favor;  and, as to these mat- 
ters, he constantly has the burden of the issue, v-hatcvcr mny be the 
intervening effect of different kinds of eridence, or c d e n c e  poqsessing, 
under the law, varying degrees of probative force. Smith 1). Hill, 232 
Xass., 185. 

The defendant, of course, has the burdeli of establisllillg all affirma- 
tive defenses, whether they relate to the whole case or only to certain 
issues in the case. As to such defenses, he is the actois aud has the 
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laboring oar .  .lustin 1 . .  E. R., 1 S i  K. C., 7 ,  1 2 1  5. E. 1 ;  S h e p r d  r .  
Tel. Po., 143 S. C.. 244, 5.5 5. E., 704. 

W h a t  is  and  v h a t  is not  a n  affirmatire dt>fense is not always easy to  
determine. Solnctin~c;; i t  is  t o  1)e deternliricd by tllc p eadings and  a t  
others by  presumptions ar is ing f r o m  the evidence adduced on the hear-  
ing  or f r o m  admissions made  dur ing  the trial.  Spilena 7'. X f g .  Co., 79 
S. IT., 326. H e r c  the  defcndatlt relies upon a defeuie, affirmative i n  
f o r m  perhaps, Imt n h i c h  i n  real i ty  merely traverses th~:  allegations of 
the complaint.  

I t  is  t rue t h a t  i n  iomc of the  cases expressions a r e  to  3e found  which 
m a .  seem to just i fy the  court's charge t o  the  jury, unleqs confined to the  
part icular  fac t  situations there presented, bnt "the d u t y  of t h e  defendant  
to  go forward  nit11 his  l,roofV is not to  be confused r i t h  the burden of 
])roof o r  the  buldcll of the  issuc. P a g r  v. X f g .  Co., 180 K. C., 330, 104 
S. E., 667. 

T h e  distinction between the burden of proof and  the d u t y  of going 
forward  wi th  evidence was investigated i n  the  case of S p e a s  2,. Bank. 
188 N. C., 524, 125 S. I?., 39s.  3Iuch t h a t  was there w i d  would seem 
to bc applicable 1ir.r~. 

T h e  rule  as  to  the  burden of proof constitutes a substaiitial right,  f o r  
upon i t  m a n y  cases a r e  made  to tu rn ,  and  its erroneous placing is  re- 
rersible error .  DcT1n1-t 1 % .  Jrnk ins ,  211 N. C., 314. 130  S. E., 218;  
Rootze v. C o l l i ~ ~ s .  202 S. C., 12, 161  5 .  E., 543;  I fosiery Co. u.  Express  
P o . , 1 8 4 5 .  C . , 4 ' X , l 1 4 S . E . , S 2 3 .  

F o r  the error ,  a s  indicated, n 11ex t r i a l  must hc av-a r r ld .  
S e w  tr ia l .  

MRS. CHESTER 0. BELL v. THE CITY O F  RALEIGH. 

(Filed 24 November, 1937.) 

Municipal Corporations § 14-Recovery for  injuries caused by defect in 
sidemalk held no t  barred by cont r ibu to~y  negligence as, mat te r  of law. 

The evidence tended to show that plaintiff. while walking on a sidewalk 
in defendant city, after sunset when it  was nearly dark, stepped into a 
hole four or fire inches deep caused by the sinking of oneL of the concrete 
blocks of the sidewalk, and a s  a result thereof snstained serious and 
permanent injury. Ilc7d: The evidence does not disclose contributory 
negligence barring recovery as  a matter of law, a pedestrian having the 
right, ordinarily, to assume that the municipality has used reasonable 
care to keep the sidewalks in proper condition for the purpose for which 
they were constructed, and not being required by law to search for defects. 
Burns u. Charlotte,  210 N. C., 48, distinguished in that the injury in that  
case occurred in broad daylight. 
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APPEAL by defendant from Speurs, J., at February Term, 1937, of 
WAKE. N O  error. 

This is  a n  action to recover damages for pe r~ona l  injuries ~vliich the 
plaintiff suffered nhen she inadvertently stepped illto a hole or tlepres- 
sion about four or five inches deep in  a paved s i i l e ~ a l k  within tlie cor- 
porate limits of the city of Raleigh while she was walking on said side- 
walk between fire and six o'clock 11. m. 011 30 Sorcmber ,  1935. 

The issues submitted to the jury a t  the tr ial  of the action nerc ~111-  

awered as  follows : 
"1. Was the plaintiff injured by the negligence of the defendant dz  

alleged in the complaint? Answer : 'Ye..' 
"2. I f  so, did the plaintiff by her own negligence contribute to her 

injuries as alleged in the ansTver? , h s ~ v e r :  'So.' 
"3. What  damages. if any, is the plaintiff entitled to recorer of the 

defendant ? Answer : '$2,000.) " 
From judgment that  plaintiff recover of the defendant the sum of 

$2,000, and the costs of the action, the defendant appealed to the Su- 
preme Court, assigning as error the refusal of the tr ial  court to allow 
its motion for judgment as of nonsuit at the close of all the eridence. 

Douglass & Doziqluss and Thomas  TT'. Ru,@n for p l a i n t i f .  
C l e m  B. IIolding for  defentlnnf.  

cox so^, J. l t  the trial of this action the evidence for the plaintiff 
tended to show that  between five ancl six o'clock p. ni.-after sunset- 
on 30 Norember, 1935 the plaintiff left the home of Nrs .  J. W. Good- 
man on Woodland Avenue, in the city of Raleigh, and walked to the 
sidewalk in front  of Mrs. Goodman's home; that  when she reached the 
sidewalk she walked in a northerly direction towards her husband's 
automobile ~vhich  v a s  parked on the street near the curb of the side- 
\\-allr; that when she had walked on the sidewalk a short distance she 
stepped into a hole or depression ill tlie bidewalk about four or five 
inches deep ancl thereby twisted her right ankle and knee, causirig in- 
juries to her right leg which nerc  painful and are permaiiel~t. 

The  sidewalk in  front  of Mrs. Goodn~an's home Ivas paved 1~1th con- 
crete blocks, each block being :\bout fire feet square. Oue of theke 
blocks had sunk below the level of the sidewalk, causillg a hole or tlepres- 
sioii about four or fire inches deep. The defendant mas notified by 
Mrs. Goodmall some time during the summer of 1935 of the defective 
condition of the sidewalk in  front of her home, and had pronii.e~l Xi.. . 
Goodman that it would repair the sidewalk. Sot~vithstanding .-ucli 
riotice and such promise, the defendant had failed to repair the s i h  all; 
prior to the time the plaintiff Tvas injured when she stepped into said 
hole or depression. 
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The plaintiff had no notice or warning of the defeci, in the sidewalk 
on mhich she was walking a t  the time she ~vas ' injured and did not see 
the hole or depression prior to her injuries. I t  was nearly dark-after 
sunset-and shc assumed that the sidewalk was lere and free from 
defects. 

This eridence mas submitted to the jury, under inc:tructions of the 
court i n  its charge, to mhich defendant did not except. 

On its appeal to this Court the defendant, conceding that  there was 
evidence tending to show that  plaintiff's injuries were caused by its 
negligence, contends that  there was error in the refusal of the tr ial  
court to allo~i- its motion for judgment as of nonsuit, for that  the evi- 
dence for the plaintiff shows that  as a matter of law she contributed 
to her injuries by her own negligence as  alleged in tl-e answer. This 
contention cannot be sustained. 

I n  Neal v. ,Vnrion, 129 S. C., 345, 40 S. E., 116, an  ilstruction by the 
trial court to the jury to the effect that  one who is  usiqg a sidewalk or 
street in a city or town in this State for the purposes for which the 
sidewalk or street was constructed and is maintained by the city or 
town has the right ordinarily to assume that  the gover:ling body of the 
city or town has used reasonable care to keep the sidewalk or street i n  
proper condition, and is not required by the law to search for defects in 
said sidewalk or street, was approved by this Court. 

This principle is applicable in the instant case, which is  readily dis- 
tinguishable from Burns v. Charlotte, 210 N. c., 48, 185 S. E., 443. 
where it was held that the plaintiff could not recover damages for in- 
juries mhich she suffered when she stepped into a drain ttcross a sidewalk 
in the city of Charlotte on which she was walking about ten o'clock a. m. 

The evidence was properly submitted to the jury. There was no 
error in the refusal of the tr ial  court to allow defendsnt's motion for 
judgment as of nonsuit. 

N o  error. 

LONNIE CATOE v. ROBERT BAKER AND ROBERT BAKER, JR., TRADING 
AS BAKER SALES COMPANY. 

(Filed 24 November, 1937.) 

!bespass 7-Evidence held insufficient to  show that  loss by theft resulted 
from wrongful trespass by defendants' employee. 

Plaintiff's evidence disclosed that plaintiff ordered n n  article of mer- 
chandise from defendants' store, to be delivered on a certain day, and 
that defendants were informed that there would be no one a t  home the 
following day, that the merchandise was not delivered on the day agreed, 
and that the following day when plaintiff and his wife left their home 



N. C.] FALL T E R M ,  1937. 521 

they locked the doors and nailed down the windows, that when they re- 
turned the article of merchandise mas sitting in the living room, the 
window of which mas raised, and the nail which had held it forced out, 
and personal property of great value taken from the house, and that all 
the other windows and doors were locked or fastened. Plaintiff alleged 
that the wrongful trespass of defendants' employee in the course of his 
employment made it possible for a thief to enter and steal the merchan- 
dise. Held:  In the absence of evidence that defendants' employee, after 
he placed the merchandise in the room through the window, failed to close 
and fasten the window, and that the thief entered the house because of 
such failure, plaintiff is not entitled to recover of defendants the value 
of the property stolen, and defendants' motion to nonsuit was properly 
allowed. 

APPEAL by plaintiff from Roz~oseciz~ ,  J. ,  at April Term, 1937, of 3 h . x -  
LENBURG. Bffirmed. 

This is an  action to recover damages resulting from a wrongful and 
unlawful trespass by an employee of the defendants on property of the 
plaintiff while said employee of the defendants was acting within the 
scope of his employment. 

From judgment disnlissing the action aq of nonsuit, C. S., 567, the 
plaintiff appealed to the Supreme Court, assigning error in the judg- 
ment. 

G. T .  Carswe12 a n d  Joe 1V. Ervin for p l a i n t i f .  
John Nezvitt for de f endan t s .  

COXNOR, J .  Thc facts shown by the evidence for the plaintiff a t  the 
tl3ial of this action are as follows: 

At about 2 : l j  p. 111. on Thursday, 26 September, 1935, the plaintiff 
and his wife, v h o  are residents of the city of Charlotte, N. C., pur- 
chased from the defendants a t  their store in said city a chair, paying 
for said chair the sum of $1.75. The plaintiff purchased the chair from 
the defendants on condition that  the defendants would deliver the chair 
tit the home of the plaintiff i n  the city of Charlotte during the afternooil 
of Thursday, 26 September, 1935. S t  the time of the purchase the 
plaintiff informed the defendants t ha t  both he and his wife would be 

a t  their home during the afternoon of Thursday, 26 September, 1935, 
hut that  neither of them would be a t  home during the next day. The  
defendants failed to deliver the chair a t  the home of the plaintiff during 
the afternoon of Thursday, 26 September, 1935. 

Both plaintiff and his wife left their home a t  about 6 :30 a. m. 011 

Friday, 27 September, 1935. Before leaving they locked all the outside 
doors of their house and fastened all the windows by nails. Keither the 
plaintiff nor his wife returned to their home during the day. When 
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the plaintiff returned home a t  about S : l j  p. m. that  day he found tlic 
chair, which he and his ~ ~ i f e  had purchawd of the defendant on tht> 
preceding day, sitting in a room in his houw near :i window which 
opened on a porch. I t  had rained during the day, first about 10 a.  m. 
and again about 2 11. In. There were muddy tracks on the porch and 
in the house. The window opening on the porch from thrb room in  which 
the chair was sitting was partly raiscd. The nail by which thc plaintifl' 
had fastened the n-indow before be left home that  morning had fallen " 
and wis  lodged betn-een the window frame and the ~ v i n d o x  casing. All 
the other wi11don.s i n  the home vc re  fastentd and all tlae outside doorb 
were locked, as they x-ere when plaintiff left home thnt morning. Theye 
was nothing to indicate thnt the other windon-s in the house or the out- 
side doors had been tampered with during the day n-hile plaintiff and 
his wife were a v a y  from their homc. 

Upon investigation the plaintiff found that n r i o u s  articlrs of per- 
sonal propertv, including about $500.00 in money, which were in the 
house ~ h e u  he and his wife left home that  morning, wer2 missing. The  
misqing articles of personal property were worth about $660.75. 

I n  liis compl:lint the plaintiff prays judgment that lw rwo le r  of the 
tlefendants as his actual damages the value of the niissing articles of 
personal property, to wit, $660.7.;, and the sum of $1,000 as punitive 
damages. 

On his appeal to this Court  tlie plaintiff contend. thnt there is error 
in the judgment of the Superior Court dismic.sing his ~c t ion ,  for that  
the jury could have found by reasonable inftlrence f r o ~ n  the foregoing 
facts that  the employee of the defendants who tleliverctl the chair which 
he and his wife had purc2iased of the defen~la i~ts  on Thursday, 26 Scp- 
tcnlber, 1935, a t  his home on Friday,  27 September, 1035, wrongfully 
and urila~vfully tre.paswd on his property, negligently failed to close the 
window which lie had opcned in  order to place the chair in the room 
where plaintiff found it upon his return to his hoine n ;  8 :15 p. m. on 
Friday, 27 September, 1935, and that  said employee tlirreby made i t  
possible for a thief to entw the house during the absence of the plaintiff 
and his wife and to dea l  and carry away the missing artlcles of personal 
property. 

Conceding, without deciding, that  the jury could h a w  found, by rea- 
sonable inference from the facts shown by the evidence for the plaintiff 
that the employee of the defendants who delivered tlie chair at the home 
of the plaintiff some time during Friday,  37 Septembw, 1935, wrong- 
fu l l r  and unlawfully trespaised on plaintiff's property v e  are of tlic 
opinion that  the facts shown by the evidence. for  the plaintiff would not 
justify an  inference by the jury that  the emplovee of the defendants 
negligently failcd to close the ~ ~ h d o n -  which he had opened only for the 
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purpose of placing the cha i r  i n  t h e  roo111 n h e r e  i t  n a s  found by the 
plaintiff upon h i s  re tu rn  home a f tc r  h i s  ahsencc dur ing  the  day. 

I n  no event is the  plaintiff entitled t o  recover on the  cause of actloll 
alleged i n  his complaint mithout 11roof t h a t  the> employee of the defend- 
ants, x h o  delivered the cha i r  a t  plaintiff's home dur ing  his  abseuce, 
~ ~ e g l i g e n t l y  failed to  close t h e  x indom af te r  he h a d  opened it, nhet l ier  
n rongfu l ly  o r  not.  I t  i i  not alleged i n  the rolnplaint,  nor  \ \ as  i t  con- 
tended by the plaintiff at the  t r ia l ,  t h a t  the employee of the defendant 
stolo the  missing articles of personal property. I t  is  alleged i n  the com- 
plaint,  and was contendetl by  the  plaintiff a t  the trial,  t h a t  he  1s entltled 
to recover of t h e  defendants the  ~ a l u e  of the  missing articles because 
the wrongful  act of tllc clefendanti' employee mntlc i t  l )o>~ihlc  fo r  a 
thief t o  enter  the  house a n d  steal the  ni iss i~ig nrticles of l~crsona l  prop- 
e r t r .  111 the  ahqenrc of evidence tending to show tliitt the missing 
nrticles of pcr.oi~al property n e w  itolen f rom plaintiff', house, dur ing  
his  absence, by a thief n h o  entered the house bcc3nui;e of the negligent 
fni lurc  of defendant,' en~ployce  to claw ai id  fa i t en  the \\lndolv a f te r  he 
had placed the  cha i r  i n  the  l i o u ~ e ,  there is 110 e r ror  i n  the judgmwit 
dismissing the  action as of nonsuit.  T h e  judgment i i  

Affirmed. 

CHOATE RENTAL COMPANY (ORIGINAL PARTY PLAINTIFF) AND THE LIFE 
INSURANCE COhIPAKY O F  VIRGINIA (ADDITIONAL PARTY PLAINTIFF) 
v. E. R. JUSTICE AND WIFE, MRS. E. R. JUSTICE, TRADING AS 

JUSTICE HOTEL, 
and 

CHOATE RENTAL CORIPANY (ORIGINAL PARTY PLAINTIFF) AND THE LIFE 
INSURANCE COhlPANY O F  VIRGINIA (ADDITIONAL PARTY PLAINTIFF) 
v. E. R. JUSTICE, TRADING AS SILVER DIME CAFE, OR JUSTICE CAFE, 
No. 311 WEST TRADE STREET. 

(Filed 24 November, 1937.) 

1. Ejectment § 5: Pleadings 5 2-In summary ejectment brought by 
rental agent, court may allow amendment making owner party plaintiff. 

On appeal to the Superior Court in summary ejectment brought by the 
rental agent of the owner of the property, the trial court has the power 
to allow an amendment making the owner of the property a party plaintiff 
and to allow it  to adopt the pleadings and affidavits filed by its rental 
agent, C. S., 460, 5-17, and although the rental agent is not a necessary 
party, i t  is a proper party, whose continuance in the case is a matter 
within the discretion of the trial court and not subject to review. 
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2. Landlord and Tenant 8 6- 
Testimony of a tenant that his lease was to continue until the owner 

decided to tear down the property establishes a lease void for uncer- 
tainty of duration, or at  most a tenancy at will, terminable at  any time 
by the landlord or tenant. 

3. Landlord and Tenant 19- 
A tenant at  will is entitled only to reasonable notice to quit, and a 

tenant from month to month is entitled to seven days no1:ice. C. S., 2354. 

APPEAL by defendants from Rousseau, J., at Regula* March Term, 
1937, of MECKLEKBURG. 

Two proceedings in  summary ejectment for possessic,n aud rents of 
store and hotel, 311 and 3131/2 W. Trade Street in the city of Charlotte, 
instituted in justice of peace court of Mecklenburg County. 

On previous appeal to this Court the proceeding was sent back for 
new trial. (211 N. C., 54.) Thereafter, on motion and by order the 
Life Insurance Company of Virginia x-as joined as party plaintiff to 
the consolidated proceeding. I t  was ordered that the pleadings be 
amended to show same, that it be taken that the said company had 
adopted the pleadings and affidavits theretofore filed in the proceedings 
by Choate Rental Company and that the answers of defendants be taken 
as answers thereto. K O  exception mas taken to the order. 

There is no controversy of record that the Life Insurance Company of 
Virginia owns the property in question; that Choate Rental Company 
is the duly appointed property manager and agent of the Life Insurance 
Company of Virginia, and as such collects the rents and manages said 
property; that at least seven-day notices to quit mere given defendants; 
that defendants refused to racate, and that proceedings were instituted 
respectively after such refusal. 

On the retrial below, plaintiffs introduced testimony tending to show 
oral lease from month to month. Defendants introduced testimony tend- 
ing to show that there was no wi t t en  lease, but that Mr. Choate of 
Choate Rental Company had agreed with defendant E. R. Justice 
orally. Justice testified: "I was to haye the property as long as it was 
to be used for hotel purposes unless the Life Insurance Company of 
Virginia discontinued or tore the property down, and if so, then they 
would give me plenty of time to get other places. That was the agrec- 
ment and the terms of the lease." 

One issue was submitted to jury: "Is the plaintiff, the Life Insur- 
ance Company of Virginia, entitled to the immediate rlossession of the 
premises in controversy as referred to in the pleading?" 

On peremptory instruction the jury answered the issuc: "Yes." 
From judgment on verdict defendants appealed to Supreme Court, 

and assigned error. 
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Plaintiffs move to dismiss appeal for that defendants, pending the 
appeal, having voluntarily surrendered possession of the property, the 
right to possession becomes a moot question. 

Ta1iafer1-o & Clarkson, for plaintif is,  appellees. 
Carswell  & E r v i n  for defendants ,  appellants.  

WISBORSE, J. We are of opinion, and so hold, there is no error in 
the refusal of the court below to grant motion for judgment as of non- 
suit, or in the peremptory instruction. 

"By virtue of the liberal powers of amendment, the court may, before 
or after judgment, in furtherance of justice . . . amend any plead- 
ing, process or proceeding by adding, or striking out, the name of any 
party; and at the hearing of a cause, or between terms, or at  a regular 
term, the court may require new parties to be brought in by proper order 
or sufficient process." McIntosh, North Carolina Prac. & Proc., 245; 
C. S., 160 and 547; W a l k e r  v .  X i l l e r ,  139 N. C., 448, 52 S. E., 125; 
R u s h i n g  v. Ashcra f t ,  211 M. C., 627, 191 S. E., 332; Clevenger  v .  
Grover ,  ante ,  13, 193 S .  E., 12. 

Conceding that the Choate Rental Company is not a necessary party 
under the facts of this case, it is a proper party whose continuance in 
the case was a matter within the discretion of the court, and not subject 
to review. McIntosh, P. St P., 245. 

Accepting defendant's version of the terms, the lease is of uncertain 
duration and void. Barnes  v. Saleeby,  177 N. C., 256, 98 S. E., 708. 
But if not void, the terms as stated by defendant at the most constitute 
a tenancy at will. 

I n  35 C. J., 1123: "Occupancy of premises under an agreement for 
an uncertain and indefinite term ordinarily creates a tenancy at will; 
so a tenancy at will arises under an  agreement for occupancy until the 
premises are sold, or until the premises are rented to a third person, or 
until the lessor is ready to construct new buildings." 

I n  35 C. J., 1127: "A tenancy at will may, as the definition implies, 
be terminated at any time by either the landlord or the tenant." 

A tenant at  will if entitled to any notice to quit is entitled only to a 
reasonable notice. J l a u n e y  v. A7orvell, 179 N. C., 628, 103 S. E., 372. 
Tenancy from month to month may be terminated by notice of seven 
days before the end of the month. C. S., 2354. 

Therefore, applying these principles to the facts of the instant case, 
only one inference can be drawn from the evidence. 

We have considered all other assignments and find no error. 
I n  view of our decision the motion to dismiss is not considered. 
No error. 
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C. MERRITT AND OLLIE RZERRITT, THE LAST KAMEI) BEING A MIKOR 
APPEARING HEREIN BY HIS NEXT FRIEKD, C. R. STROTHER, V. L. T .  
INSCOE, ROBERT INSCOE, IDA INSCOE, I<ANIZA ISSCOE. MRS. 
ANNA INSCOE GILL, J. A. IZUNN, AIRS. MARY EVAKS, MOSES 
INSCOE, ROYAL INSCOE, GROVER INSCOE, OLLIE IXSCOE, MRS. 
E F F I E  HUNT, MRS. ELIZA WEBSTEIL. TV1LI;IS .\[AT. CHART,ES 
MAY, BETTY hL4Y EDWARDS, AND G. JI. BEAM, TRLSTEE. 

(Piled 24 November, 1037.) 

1. Wills 5 3 3 o D e o i s e e  held t o  t ake  defeasible fce which became absolute 
upon his death leaving children him surviving. 

A devise to certain beneficiaries with provision that upon their death 
without issue the lands shoulcl go to JI., the testntor't. son, and should 
&I. leave no child, the land to be dividcd among namtd remaindermen. 
"and in case of their death. their childrrn to this hr i r  same," i s  he ld .  
upon the death of the first named beneficiaries without issue, to create a. 
defeasible fee in &I., which is  made absolute upon his death with children 
him surviving, and RL's children take as  heirs of 11. mi l  not a s  remainder- 
men under the will of their grandfather. . 

2. Descent and  Distribution § 1 3 -  
Where parties take lands a s  heirs a t  law of their father and not a s  

remaindermen under the -sill of their grnndfather, they take the land 
subject to a mortgage executed by their father. , 

3. Judgments  5 9- 
A judgment upon an agrccd statement of facts rendered out of term 

and out of the c o n n t ~  may not be rendered by defaull- final a s  against 
defendants failing to file ansn-er, since such defendants are not parties to 
the agreed statement of facts, and did not consent that the judgment he 
signed out of term and ont of the county. 

APPEAL by plaintiffs a n d  defendants  X u n n  a n d  E v a n s  f r o m  I l a r r i s ,  
,I., a t  F e b r u a r y  Term,  1037, of FRAKRLIS. 

O n  plaintiffs' appeal  : J u d g m e n t  affirmed. 
On defendants'  appeal  : J u d g m e n t  reversed. 

Action t o  r e m o ~ e  cloud on plaintiffs' t i t le t o  certain land, caused by 
a deed of t rust  thereon executed by Chas. S. Rierritt ,  deceased fa ther  
of plaintiffs, heard  upon agreed s tatement  of facts.  F r o m  judgmcnt 
t h a t  l~ la in t i f f s  a re  owners of the  l and  subject t o  the  lien of the  deed of 
trust,  plaintiffs appealed, a n d  f r o m  so m u c h  of the  judgmeut as decreed 
judgment by defaul t  against defendants M u n n  and  E.;anq, holders of 
one of the  notes secured bv t h e  deed of trust,  the  named defendant? 
appealed. 

W .  H.  Y a r b o r o u g h  and G h o l s m  d Gholson for p l n i a f i f s .  
G. 3. Beam and Whi t e  d X a l o n e  for defendants .  
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DEVIS, J .  The only question presented by the plaintiffs' appeal ia 
v.hcther the deed of trust executed by plaintiffs' father, Chas. S. Mer- 
ritt,  constitutes a valid lien on the land, and this depends upon the con- 
struction of tllc will of Xorris  Merritt from whom the land originally 
descended. 

The portion of tlic will as to which this controversy arose is in the 
following words: '(I give and bequeath to my belored wife, Polly Xer-  
ritt, as a home for her and Nancy Morris and Lucius B. Merritt and 
Martha A. Merritt and Chas. S. Merritt one hundred and ninety-five 
acres of land known as the honiestead, lying east and west of the house, 
and all the iinprovements thereon; at  the death of Polly Merritt and 
Kancy Morris and Lucius B. Merritt and Martha A. Merritt, i n  case 
they have 110 living child, this land known as the homestead goes to 
Chas. S. Merritt, and should he leave no child, this land and homestead 

to be equally divided between Polly W. Purnell, Edward If .  Merritt, 
and John W. Nerr i t t  and Malissa Francis Xerri t t ,  and in case of their 
death. their children to this heir same." 

Zt j s  admitted that Polly Merritt is dead, and that Nancy Morris, 
Martha -1. Merritt, and Lucius B. Merritt died without issue, and that 
Chas. S. Merritt survived the other devisees named in  said item, and, 
after executing the deed of trust referred to in 1935, died leaving the 
plaintiffs, H. C. Merritt and Ollie Merritt, his only children. The deed 
of truqt conveyed the one hundred and ninety-five acres of land to G. N. 
Beam, trustee, to secure the payment of five notes in the sum of $560.00 
each, all of which are now held by defendants and unpaid. 

The provision in  the will that "at the death of Polly Nerri t t  and 
S a n c y  Norris  and Lucius B. Merritt and Zllartha A. Merritt, i n  case 
they have no living child, this land known as the homestead goes to 
Chas. S. Merritt," nothing else appearing, would unquestionably, under 
the admitted facts, vest the title in fee simple in Chas. S. Merritt (C. S., 
-1162), and the added words, "and should he leave no child," the land to 
he divided between Polly Purnell and others, constituted a defeasible 
fee, which became absolute upon his death leaving children him sur- 
viving. 

So that the land descended to his children, the plaintiffs, as heirs of 
(Ihas. S. Merritt, and not as remaindermen under the will of Norris  
Merritt. Hence it follows the plaintiffs took the land subject to the 
lien of the deed of trust executed by Chas. S. Merritt.  Whitfield v. 
Garris, 134 N. C., 24, 45 S. E., 904. 

The facts in the cases cited by plaintiffs, West v. X u r p h y ,  197 N. C., 
-288, 149 S. E., 731, and Hauser v. Craft ,  134 N.  C., 319, 46 S. E., 756, 
where the devise was to the first taker for life only, are distinguishable 
from those upon which the well-settled rule laid down in  Whitfield v. 
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Garris, 134  X. C., 24, 45 S. E., 904, was based. n a l y  1 % .  I'rcte, 210 S. C. ,  
222, 186 S. E., 348; Xurdoclz u.  Deal, 208 S.  C., 734, IS2 S. E., 1 6 6 ;  
l l e m o ~ d c r  1' .  F l e m i , , g ,  190 K. C., 815, 130 S. E., 867;  TITrrlker v. Butner ,  

187 N .  C., 535, 122 S. E., 3 0 1 ;  T 7 i m o n  r .  f:trril~ler, 185 IT. C., 193, 116 
S. E., 412; L o r e  v. Love ,  179 N. C., 11.5) 1 0 1  S. E., 562;  R r r d f o r d  1 . .  

Rose, 178 N.  C., 288, 100 S. E., 249. 
Tho judgment  declaring the  plaintiffs to  be the owncrs of the land 

subject to  the  lien of the  deed of t rus t  t o  G. 31. Beam, trustee, i s  affirmed. 
T h e  appeal  of the  defendants, *J. *I. N u n n  and  Mrq M a r y  Evans,  

involves the  correctness of the judgine~it  hy tlefault final a g a i ~ ~ s t  tlielll 
f o r  fa i lu re  to  file answer to  the  complaint.  Since it  appears  t h a t  the 
judgment was rendered upon a n  agreed qtatement of facis  to  whicll the  
appeal ing defendants were not  parties, and  tha t  they did not eo i lwl t  
tha t  the  judgment be signed ou t  of t e rm and out of the cl i~~tr ict ,  tha t  por- 
tion of the  judgment  by default agai11.t t h e v  defendants nluqt be held 
f o r  error  a n d  stricken out.  

O n  plaintiffs' appeal,  affirmed. 
O n  defendants'  appeal,  reversed. 

R. W. RIDDLE, ADMINISTRATOR OF TED BURWELL v. R. L. HONBARRIER 
AND G. K. LOFTIN, TRADING AS COLONIAL MOTOR FREIGHT LINES. 
AND FRED LOFTIN. 

and 

HORTON MOTOR LINES, INC., v. R. L. HONBARRIER AND G.  K. LOFTIN, 
TRADING AS COLONIAL MOTOR FREIGHT LINES, AND FRED LOFTIN. 

(Filed 24 November, 1937.) 

1. Trial 3 47- 
A motion for a new trial for  newly discovered evidence must be made 

and heard a t  the trial term, but the parties may, either by expressed or 
implied consent, waive this requirement and agree that the motion be 
made and heard a t  a subsequent term. 

2. Same--Plaintiff held no t  t o  have consented to hearing c~f motion t o  set  
aside verdict for  newly discovered evidence a t  subsequent term. 

Where a party requests a continuance for a hearing upon a motion to 
set aside the verdict a s  being against the weight of the evidence and for 
errors upon the trial, the court's order that by consent the cause should 
go over to the next term to be heard on motion to set asside the verdict, 
will be construed therewith, and the consent applies only to the hearing 
of the motion for which the continuance was requested, and does not con- 
stitute a consent to the hearing of a motion for a new trial for newly 
discovered evidence a t  the next succeeding term. 

STACY, C. J., DEVIN and BARNHILL, JJ., dissent. 
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APPEAL by plaintiffs from R o u s s e a u ,  J., a t  March Term, 1937, of 
MECKLENBURG. Reversed and remanded. 

R o b i n s o n  d J o n e s  a n d  C o c h r a n  (e. X c C l e n e g h a n  fo r  p la in t i f i s ,  a p -  
pellants.  

J .  Laurence  J o n e s  for d e f e n d a n t s ,  appellees.  

SCHEKCK, J. These two actions, consolidated for the purpose of trial 
at the February Term, 1937, of Mecklenburg, were to recover damages 
for the wrongful death of an  intestate and for the destruction of an 
automobile, respectively, alleged to have been proximately caused by tlie 
negligence of the defendants. The evidence tended to show that the 
automobile driven by the intestate and owned by Horton Motor Lines 
and the automobile of the Colonial Motor Freight Lines, driven by Fred 
Loftin, collided on the public highway in the state of Virginia near 
Fredericksburg on 22 September, 1933, and that  the intestate was killed 
and the Horton automobile damaged. 

The actions were tried upon appropriate issues of negligence, con- 
tributory negligence, and damage. The issues were answered in favor 
of the plaintiffs. The plaintiffs tendered judgment. 

The record contains the following: 
"After the coming in of the verdict, and at the trial term, counsel for  

the defendants appeared in court and announced his intention of making 
a motion to set aside the verdict on the ground that  it was contrary to  
the weight of the evidence, and because of errors committed in the course 
of trial, and the said counsel requested the court to continue the cases 
for the hearing of said motion a t  the next term of court in order that  
he might have tlie testimony of the witness W. D. Duckworth tran- 
scribed to use in connection with the argument of said motion. There- 
upon an order was cntered as follows : (By consent, this matter goes over 
until next civil term, to be held on motion to set aside the verdict. Judg- 
ment may be signed at that  time and have the same effect as if signed 
a t  this time.' 

"At the 1 March, 1937, Term, being the next term after the trial 
term, the defendants filed the motion ap;)eariag in the record, based on 
1lewl7 discovered evideuce, and did not argue motion to  set aside the 
verdict as being against the weight of the evidence or for errors coin- 
r~iitted in  the course of the trial. 

"Prior to the argument of the motion for a new trial on.the ground 
of newly discovered evidence, the plaintiffs objected to  the hearing of 
<aid motioii on the ground tha t  i t  could not be filed and heard after the 
trial term, and on the ground that the order continuing the case did not 
continue i t  for tlie hearing of such a motion. The said objection was 



overruled and the plaintiffs cscepted, Tllich is plaiiitiff-' E s c e p t i o ~ ~  
s o .  1. 

"Prior to the signing of any order on the motion for new trial the 
plaintiffs tendered the judgment appearing in  the reccrd and marked 
'Tendered and refused.' The  court declined to sign said judbment anti 
the plaintiffs escepted, which is plaintiffs' Exception No. 2." 

" I t  is  well settled under our practice that  a motion to set aside n 
verdict antl grant  a new trial upon the ground of newly discovered evi- 
dence must he made and determined a t  the same term a t  wliicli the 
trial is Ilad." Sfil lcy I.. Planing Xi l l s ,  161 N. C., 517. Howercr. b: 
consent, this requirement may be waived, and a motion to set aside t h ~  
verdict for  n rn ly  discovered evidence may be lodged and passed upon at 
a subsequent term. This couqent may be either espressed or implied. 
l c t e p f n n t  e C o r l ~ .  1 ' .  Jones, 203 S. C., 527. 

So the question presented to us is as to whether the order entered at 
thr tr ial  term and reading: ('I37 consent, this matter goes over until 
nest twm, to he held (heard) on motion to set aside the rerdict. Judg- 
ment may be signed a t  that time and 1i:lvr the same efl'ect as if signed 
at this time," sliall he read in  c.omirction with the anncunced intentioli 
of the defendant of "making a nlotion to set aside thc verdict on the 
g roun~ l  that  it n a s  contrary to the ~veight of the widel~ce,  and because 
of errors committed in  the c o u r v  of trial" antl thereby limited to  the 
wope of 'aid motion, or ~ rhe the r  thc nords "to be hcld (heard) or1 
motion to set aside ~erclict" shall be interpreted without relation to any 
announced motion of the tlefmdant and a. meaning n n y  motion to set 
aside the verdict for an?/ cause. 

We are of the opinion that the order nmde a t  the February Term 
n a s  entered in  pn r~uance  of the announcement made i o  open court a t  
that  term by counsel for tlle defe~~dantq ,  and that  tl c consent men- 
tioned in the order included only such a nlotion as  was announcecl as 
intended to he made by defendants' counsel, and for the hearing of 
which he requested the court to continue the case, a d  did not extend to 
any other n~ot ion  to set the verdict aside. Entertaining the view that  
the consent ordrr  authorized the making a t  a subsequent term of a 
motion to set aside tlie verdict only for the reason that  it was against 
the greater weight of the el idcnce or for errors committed in the course 
of the trial, n e  hold that  his Honor was xithout jurisdiction to enter- 
tain at the Marc11 Term a motion to set aside the verdicbt for newly dis- 
covered evidence. 

The order setting aside the verdict is reversed and th3 case remanded 
for judgment in accord with the verdict. 

Reversed. 

STACY, C. J.. ~ ) E V I X  and BARSIIILL, JJ., dissent. 
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STATE r .  TV. L. ELRIORE. 

(Filed 24 Norember, 1937.) 

1. Homicide 5 11-Whether defendant had reasonable ground to believe 
he mas in danger of life or great bodily h a i n  is for jury. 

In  this prosecution for assault with a deadly weapon with intent to kill, 
defendant offered evidence of self-defense. The trial court instructed the 
jury in effect that  whether defendant had reasonable ground to believe. 
under the circumstances, that he was in danger of his life or great bodily 
harm, was for the jury to determine from the testimony of defendant dnd 
the other witnesses. Held: The instruction n-ns without error. 

2. Homicide § 27h- 
I n  this prosecution for assault with a deadly weapon with intent to kill, 

the court's instruction that the jury might find defendant guilty of a less 
degree of the crime, including assault with a deadly weapon, if they so 
found beyond a reasonable doubt, is held without error. C. S., 4640. 

3. Criminal Law § 53g- 
The charge of the court will be considered contextually as  a whole. 

APPEAI, by  defendant  f r o m  Fin luy ,  J . ,  a t  F e b r u a r y  Term,  l 9 3 i )  of 
XEOXLEKBURG. N o  error .  

T h e  defendant v a s  indicted f o r  aqsault with deadly weapon v i t h  intent  
to  kill, inflicting serious in jury .  T h e  State's e ~ i d e n c e  tended to show 
a n  unprovoked assault with a pistol upon  the  person of the State's wit- 
ness Knuckley, wherein the la t ter  was shot and  seriously injured.  T h e  
defendant offered evidence tending to s h o n  t h a t  he acted i n  self-dcfense. 

There  x i 6  a w r d i c t  of gui l ty  of a-ault n it11 a deadly neapon,  ant1 
f r o m  judgnlent imposing sentence of ten months i n  prison defrmdant 
appealed. 

A t t o r ~ ~ e y - G e n e r a l  ,i'euu~ell ant1 Ass i . \ fanf  d llo~.rce!js-Gcil(7ral , l Ic- l Iul la~~ 
and B r u t o n  for t h e  Slate. 

G. T.  Carswell  and J o e  TV. E r v i n  for d e f ~ n d a n t .  

Dm-IS, J .  T h e  only questions presented by this appeal  relate to  the 
judge's charge to  the jury. Appellant contends t h a t  the  t r i a l  court  
unduly restricted the jury's consideration of his  plea of self-defense 
by the  use of the  following language, t o  n hich he  noted exception: "011 

the other  halid if the  defendant was ( n o t )  i n  fau l t  i n  br inging on  the  
fuss  and he  was p u t  i n  such position as  to b e l i e ~ e ,  a d  i t  is  fo r  you to 
aay as  to  n h e t h e r  there was eTideuce sufficient fo r  llini to  believe, and 
not fo r  the defendant to  say-you m a y  take the testimony of the  de- 
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fendant and other witnesses, but i t  is for you to say whether he had 
sufficient grounds to believe his life would be taken or that  lie would 
receive great bodily harm, and he  was not in fault  in bringing on the 
fuss, then he had the right to use such force, even to the taking of life. 
to defend himself." 

The submission to  the j u r ~  of the question whether, under the testi- 
mony, the defendant "had sufficient grounds to beliere his life would bc 
taken or that  he would receire great bodily harm" in  order to justify 
his use of force, affords the defendant no just ground of complaint. The  
charge as a whole on the lam of self-defense was in substantial accorti 
with the decisions of this Court. S. v. N a s h ,  88 N. C., 621; S. c.  G r a y .  
162 K. C., 608, 77 S. E., 833; S. v. Johnson ,  166 N.  C ,  392, 81  S. E., 
941; 8. c. G l e ~ l n ,  198 N. C., 79, 150 S. E., 663; S. v. T h o r n t o n ,  211 
N. C., 413. 

I n  S. v. V'aldroop, 193 X. C., 12, 135 S. E., 165, A d n m s ,  J. ,  speaking 
for the Court, states the rule prevailing in this jurisdiction as follows : "If 
-1. is assaulted and by reason of the assault, while free from blame in  the 
matter and in the exercise of ordinary firmness, he actually apprehends 
and has reasonable ground for apprehending that  his life is i n  danger 
or that  he is in danger of great bodily harm, he has a right to use such 
force as is ilecessary or such force as reasonably appears to him to be 
necessary to saye his life or to protect himself from grea; bodily harm- 
such necessity, real or  apparent, to be determined by the jury upon all 
the facts and circumstances as they reasonably appear t I him a t  times; 
and if under these conditions he takes the life of his assailant the homi- 
cide is  excusable." S. v. Glenn ,  supra.  

The esception to the court's instructio~l that  under the bill of indict- 
meilt the jury could find the defendant guilty of a lessrmr degree of the 
crime charged, including assault with a deadly weapon, if they so found 
beyond a reasonable doubt, cannot be sustained. C. S., 4640; S, v. Lee,  
192 N. C., 225, 134 S. E., 458; S. c. S p a i n .  201 K. C., 571, 160 S. E., 
825. 

The other esceptions to the judge's charge are w i t h o ~ t  merit. Cou- 
sidered contextually and as a whole the charge is free from reversible 
error. Bullock v. W i l l i a m s ,  ante ,  113;  S. v. D u r h a m ,  201 N .  C., 
724, 161 S. E., 308; S.  v. Lee,  supra. 

I n  the tr ial  we find 
No error. 
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STATE v. WILLIAM PERRY. 

(Filed 24 November, 1937.) 

1. Homicide 9 25- 
The evidence in this prosecution for homicide is held sufficient to be s u b  

mitted to the jury on the charge of murder in the first degree, and defend- 
ant's motion to nonsuit was properly denied. 

2. Criminal Law 5 33- 
Where there is evidence that defendant was advised that  what he might 

say would be used against him, and that no inducements were held out 
nor threats made to cause him to confess, the evidence supports the trial 
court's ruling that the confession was voluntary and competent. 

3. Criminal Law 9 81- 
The trial court's ruling, after consideration of all the relevant evidence, 

upon the roluntariness of a confession, is ordinarily not reviewable. 
1. Criminal Law 3 38- 

The admission of maps and photographs of the scene of the homicide 
solely for the purpose of permitting the witnesses to explain their testi- 
mony, and not a s  substantive evidence, is not error. 

5. Homicide 9 27h- 
The charge of the court upon the question of conviction of defendant of 

less degrees of the crime charged held favorable to defendant, and defend- 
ant's objection thereto is  untenable. 

APPEAL f r o m  Ervin ,  J., a t  J u l y  Special  Term,  1837, of CHATHAM. 
N o  error. 

Attorney-General Seawell and Assistant Attorney-General ilfcMullan 
for the State. 

If. -11. Jackson and F .  C.  Upchurch for defendant, appellant. 

SCHEXCK, J. T h i s  defendant was convicted of murder  i n  the first 
degree and  f r o m  sentence of death appealed t o  t h e  Supreme Court,  as- 
signing errork. 

W e  have examined all  of the  exceptive assignments of e r ror  made by 
the defendant a n d  find n o  e r ror  i n  t h e  record. 

T h e  contention of the defendant fo r  judgment of ilonsuit upon  h i s  
demurrer  to the evidence (C. S., 4643) cannot be sustained, either gen- 
erally or as  t o  t h e  charge of murder  i n  the  first degree, as  there was 
sufficient evidence i n  the confession of the defendant to c a r r y  the  case 
to the j u r y  upon  the  charge of the  capi tal  offense. 

T h e  defendant  assigns as  e r ror  the  admission i n  evidence of a pur -  
ported confession. This  assignment cannot be sustained as  there was 



ample evidence to support the court's ruling. Both of ~ h e  nitnesbes by 
whom i t  was sought to prove the confession testified t11: t tlie defendant 
was advised that  vl iat  he might say would be used againit him, alld 
that  110 inducements were held out nor threat? made t ,  the defendant 
to cause him to make the statement? or confession, :tiid there is 110 evi- 
dence to the contrary. Voluntary eonfessioi~s are competent, S. v. Bow- 
d c n ,  173 N. C., 794, and the ruling of the trial judge upon wliethc~r :L 

cwnfesqion was voluiitarily made, after consideration of d l  the evidcncc 
offered as to the voluntnrinms, is ordinarily not re~iewa1)le. S. c. 1T7hii- 
ener, 191 N. C., 659, and c3:1.;cs tlwrc r i ted;  S. T .  Sfcfa  of, 206 N ('.. 

443. 
The  asuignmel~t\ of error as to the admission in evidence of cer ta i~i  

m a p  and photopi.aplis of the ,cerlc of the llomicidc caniiot be sustained, 
aq the judge was careful to inqtruct the j u v  that  such maps and photo- 
graphs were competent ollly for the purpose of permitting the witncswq 
to explain their teqtimony, arid nerc  not ~ u b s t a n t i ~  e ~.ridence. S. 1 % .  

.To~es,  17.3 N. C., 709; A'. v. T,~rt/crloh. 188 N. C., Ili!; IToneycufL v. 
Brick Co., 196 S. C.. 556. 

The assignments of error :LS to the cliargc, arc uiitenable. The judgr 
made a fa i r  and impartial statcwlcnt of the evidence arld csplained the 
lam arising thereon, and instructed the jury that  they could return one 
of four verdicts: Guilty of murder in the first degree. puilty of nnlrcler 
in the second degree, guilty of manslaughter, or not guilty. The charge 
v a s  fair, and even libcr:ll, to t l ~ e  tlefendallt, as  it is doubtful if thew 
is any evidence in the record upon n liich a I rrdict of guilty of man- 
slaughter could ha re  been predirated. 

The State's evidel~cc tclided to shon. that  tlic d e f e i ~ d ~ i i t  went to the 
home of the deceased, wlleii she was there alone. m a t e  indecent pro- 
posals to her, and then diot her tlirce or four times n i t h  a piitol, and 
'(to m i k e  sure she v a s  dead" struck her wreral  times o w r  the liead x i t h  
a shotgun, and that  the deceased died about 12 hours after the assault: 
the evidence further tended to show that  the defendant had been ('thinlr- 
ing about it" for over it week. The evidence was iolditl, and no good 
purpose can be served by repeating it here in detail. Suffice i t  to sap 
it was amply sufficient to sustain the ~ e r d i c t .  

The  deferidant offered no eridence. 
I t  is ordered that  the judgment belon he affirmed, since upon the 

record wo find 
N o  error. 
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D. J. SOSSAMON ET AL. V. OABLAWN CEMETERY, IXC. 

(Filed 24 Kovember, 1937.) 

Contracts 3 21-Complaint alleging substance of contract declared on is 
good as against a demurrer without setting out agreement in full. 

Where the complaint alleges the substance of the contract declared on 
it is good as against a demurrer, it  not being required that the entire 
writing be made a part of the complaint, especially where the part 
omitted is in the possession of the defendant, and there being no question 
of profert or ouer, C. S., 1823, and the action not being founded upon an 
instrument for the payment of money only, C. S., 540. 

-.IPPFXT, 117 plaintiffs from l?ousseau.  d.. at  May Term, 1937, of hf~crc-  

Civil action to recover damages for allcged Imacli of c o v c ~ ~ a n t  of per- 
petual care for cemetery lot. 

The  complaint alleges that  on I 9  January,  1923, plaintiff took from 
defendant dced for ccmetcry lot coli tai~li~ig covenaut of perpetual care 
(':is provided in  the by-la\\s of Oaklawn Cemetery, Inc., of Charlotte"; 
that  thereafter plaintiffs' daughter was buried in said lo t ;  that  plaintiff,\ 
planted flowers up011 said grave, constaiitly visitrd it, and kept fresh-cut 
flowers thereon until 19 April. 193-1, when thc defel~dant, through it.: 
agents and employees, renioved all the flowers, flower pots, shells, ~essel .  
and other decorations from plaintiffs' lot, leveled the mound until it  no 
longer has the appearance of a grave, m d  otherwise desecrated the 
premises by permitting people to walk thereon ; that  defendant agrecd 
in its by-laws to keep the graves in attractive appearance; to protect 
them from desecration and disturbance; to maintain the mounds, and 
to prevent removal of flowers or other decorations therefrom, and that  
defcndalit'q breach of its covenant, as herein alleged, has resulted in 
great injury and damage to the plaintiffs; wherefore plaintiffs pray, etc. 

The defendant interposed a demurrer upon the ground that  the com- 
plaint does not state facts sufficient to coustitute a cause of action. 

From judgment sustaining the demurrer and allowing plaintiffs to 
amend so as to set out in full the by-laws mentioned in the complaint. 
i f  qo advised, the plaintiffs appeal, assigning error. 

G. 2'. C a ~ s w e l l  clizrl Joe IT*.  E m i n  for  p l n i n f i f s ,  a p p e l l a i ~ t s .  
If. L. T a y l o r  for  defe?ldatzf ,  appel lee .  

STACY. C. J. The question for decision is whether i t  is mandatory 
in an action 011 a n~r i t ten  contract to make thc entire writing a par t  of 
the complaint. The ansver iq '(So." especially where the part  omitted 
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f r o m  the  complaint,  a s  i n  the  ins tan t  case, i s  i n  the  possession of t h e  
defendant. R. R. c. Bobeson, 27 S. C., 391 ; Gortnu~l 1 % .  l?r~l7anz~j, 52  
1. C., 497;  Thovzpson e. Johnson,  202 N. C., 817. 1 6 4  S .  E., 35;; 2 1  
R. C. L., 493. 

,111 allegation containing t h e  substance of the agreement, a s  ill the 
present complaint,  n-ill suffice a s  against n demurrer .  Ins. Co. u. De!l, 
20G S. C., 368, 1 7 4  S. E., 8 9 ;  Dcloafch e. T'inson, 108 N. C., 147. 1 2  
S. E., 8 9 5 ;  McIntosli  S. C. P r a c .  & Proc. ,  see. 358. 

T h e  record presents n o  question of profert or  oyer. 12. S., 1 8 2 3 ;  2 1  
R. C. I,., 47s. S o r  i q  the action ('founded upon a n  inslrument  fo r  the 
payment of moncy only." C. S., 540. 

Of course. v.herc tlic wri t ing is madc a par t  of the ccmplaint ,  whicli 
is  usually done, alld ordinari ly  desirable perhaps, t h e  court is  not  bound 
by the  conclusion of the  pleader as  to  its meaning, IZorns!/ v. Xills, 180 
X. C., 724, 128 S. E., 324, bu t  this  is not  our  case. 21  R. C. L., 476. 

T h e  complaint i s  good as againqt a demurrer .  
Reversed. 

STATE v. HUDSON ROBINSON. 

(Filed 24 November, 1937.) 

1 .  Criminal Law s 79- 
The failure of defendant to file briefs an aba ~donment of the 

assignments of error, except those appearing on the face of the record, 
which are  cognizable ex mero motu. 

2. Criminal Law 8 80- 
Where defcndnnt fails to file briefs, the motion of the Attorney-General 

to dismiss must bc allowed, Rules 27 and 28, but in a capital case this 
r i l l  be done only after an examination of the record and case on appeal 
discloses no error. 

3. Homicide § 23- 
Where there is sufficient competent eridence by the State to sustain a 

rerdict of guilty of murder in the first degree, and eYiidence in sharp 
conflict introduced by defendant, the conflicting evidence, is for the jury, 
and defendant's motion to nonsuit is properly denied. 

,IPFF,AI, by  defendant f r o m  Ro~isseau ,  J.. a t  Regular  Cr imina l  J u n e  
Term, 1937, of ? r f ~ c r i r , ~ s ~ r - n c , .  

Motion by S ta te  to  dismiss a p p c ~ ~ l  of defendant. 

I f t o ~ ~ ~ 1 e ? j - ( ~ c t ~ e t ~ a ~  ,Sec~well c7nd Ass i s tan t  -1 t forneys-Ger~ernl N c n l u l l n n  
clnd B r d o n  for  f h e  Sfate. 

S o  colrnsel for t le fendanf .  
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WIXBORRE, J. The defendant was tried upon a bill of indictment 
charging him wit11 the murder of one Albert Downing. There was ver- 
dict of murder in the first degree and judgment of death by asphyxia- 
tion. Defendant gave notice of appeal to the Supreme Court and was 
permitted to appeal i n  forma pnuperis.  The record and case on appeal 
ucre duly docketed in this Court, but defendant has filed no brief, which 
works an  abandonment of the assignments of error, S. 1'. Hooker ,  207 
N. C., 648, 178 S. E., 75;  8. 2%. Ding le ,  209 S. C., 293, 183 S. E., 376; 
except those appearing on the face of the record, which are cognizable 
e x  mero  m o t u .  8. v. E d n e y ,  202 N.  C., 706, 164 S. E., 23. 

The  Attorney-General moves to dismiss the appeal for failure to com- 
ply with Rules 27 and 28 of this Court as to filing briefs. This motion 
must be allowed. S. e. K i n y o n ,  210 N.  C., 294, 186 S. E., 368. 

However, as is customary in capital cases, we hare  examined the 
record and case on appeal to see if any error appears. The only assign- 
ments of error are to the refusal of the court below to grant  defendant's 
motion for judgment as of nonsuit. The  case on appeal reveals eridence 
competent and sufficient to  sustai i~ the verdict. The eridence for de- 
fendant is in sharp conflict with that for the State. This presents a 
case for the jury. We find no error. 

Judgment affirmed and appeal dismissed. 

B. V. hfATTHEWS, CHAJRMAN, LEONARD C .  COOKE ET AL., CONSTITUTING 
THE BOARD OF PHOTOGRAPHIC EXAMINERS, AND A. A. P. SEAW- 
ELL, ATTORNEY-GENERAL, EX. REL. STATE OF NORTH CAROLINA, v. 
K. L. LAWRENCE. 

(Filed 24 November, 1937.) 

Injunction 9 7-Injunction will not lie to enjoin violation of criminal 
statute. 

Art. V, sec. 1, ch. 155, Public Laws of 1938, makes the practicing of 
photography without a license a criminal offense, and injunction will not 
lie to restrain defendant from violating the statute, since the commission 
of a crime may not be enjoined, and injunction will lie only where some 
private right is a subject of controversy. 

APPEAL from S inc la i r ,  J., a t  Chambers in  Raleigh, 23 September, 
1937, from WAKE. Reversed. 

Assis tant  At torneys-General  ~ l Ic i l Iu l lan  and B r u t o a  a n d  N o r m a n  C .  
S h e p a r d ,  V a ~ t l y ,  I I c n d r e n  d W o m b l e ,  and  IT'. P. ,pandridge for plain- 
tiffs, appellees. 

P a r r i d  & Deal for de fendan t ,  appe l lan f .  
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S ~ r r t s c s ,  J. T h i ~  is an  actiou instituted by those persons consti- 
tuting tlie Board of P1iotogral)hic Examiners of the State of North 
Carolina, created by cli. 155, Public Laws 193.5, and by A. A. F. Sea- 
vcll, Alttorney-Ge~leral. "on behalf of the State of S o r t h  Carolina," 
d i e re in  i t  is sought to restrain and enjo i~i  the defendant 'rom practicing 
pliotograpliy as defi~ietl i n  said statute. 

The complaint alleges tliat the G e ~ i r m l  .Iiiernbly of 1935 protided 
for the examination, liceiising a i d  regulatioli of the prartice of photog- 
raphy by the enactment of ch. 1.75 of the Public L a u s  of that  session, 
"kno~vn as 'a11 act to regulate and vontrol the practice of photography,' " 
and that  the de fe~~da l i t  is "prac%icing photography contrary to the terms 
and provisions of said act alld nithout being duly lice lsed as therein 
provided." 

The defendant demurred to the complaint on the ground that  it does 
not state a cause of action, for that  (1) ch. 155. Public Laws 1935, oil 
nhich the plaintiffs base tlieir complaint, provides in Art .  T thereof that  
any person violating any prorisioiis of tlic at3t shall be guilty of a crim- 
inal offense, and ( 2 )  that said statute is u~ic.onstitutional and void. 

The court overruled the deinurrer, and tlic defeiidant rc,served cscep- 
tion and appealed to tlic Suprenic Court. 

We think, a11d so lioltl, tliat liis Honor tarred ill o ~ e r r u l ~ ~ ~ g  the de- 
murrci .  Art .  V. scc. 1, of cli 1.5.5, Public Laws 1935, rends in p a r t :  
"-lny person tiolating :illy of the pro\isions of this act, or engaging in 
.lny of the activities 01- practices herein definctl ni thout being duly 
licel~ied R S  h(~rei11 pro1 ided, shall be guilty of a ini~denicnnor, and upon 
c20iiriction shall be fincd tlir sum of ]lot leis than fifty ($.i0.00) dollars, 
nor more t l l a~ i  t n o  hmidred ($200.00) dollars for the first offcnsc, autl 
~1i:iIl he inlprisoncd not rnorc tlian thir ty (lays and/or filed not escccd- 
ing t x o  hmldrecl ($200.00) dollars for any subsequent offense. Each  
awl every J ioht ion  hcrcof illall coustitute n ieparate off~wqe." 

This statute clearly niakes the allcgetl act, of tlic tlefendwut vom- 
plainetl of by the plaiiitiffs rriniinal, and i t  1s a rule n ith us that there 
is 110 rquitahlc jurisdic~tion to ciijoin the co~l~miision of :r (.rime, i111cl 
that illjunctiom :ire cso~~filied to cases nllcie some pri7,:lte right is a 
iublcct of controversy. Individuals \ \ho  apprehend injury to their 
person or property I q  reason of any acts ~i hich are cr minal are fur -  
nislled an  adequatc remedy a t  law by liaring the perpetrator of such 
acts inclicted arid prosecuted by tlw State. .llotor Serl ice u. R. R., 210 
X'. C., 36. and caqes there cited. 

TI-e tlo not p a h b  upoii tlie coil-titl~tio~lality of ch. 155, Public La15s 
193.7, sinve n e  are of the opiliion that  the demurrer ~lio11ld h a l e  beell 
sustained upon the first gl.ol~lid aqiigned. 

The judgment helow i q  

Rerersed. 
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J .  R. WHITE r. THE CITY OF CHARLOTTE ASD CHARLOTTE PARK & 
RECREATION COMAlISSIOK. 

(Filed 24 Yorember. 1937. 

1. Municipal Corporations § 17- 
Judgment of nonsuit in action against municipality to recorery for 

negligence resulting in death of plaintiff's daughter sustained on authority 
of TVhite v .  Charlotte, 211 N. C. ,  186. 

2. Abatement and Revival § 11-Parent's right of action to  recover for 
loss of services of child abates upon death of child. 

A parent's right of action to recover for loss of services of his child, 
upon allegation that the child's death was caused by the negligence of 
defendant, abates upon the death of the child, the sole remedy being an 
action for wrongful death, C. S., 160, and the question of the father's right 
to share in the recovery being a matter between him and the child's 
administrator. 

r l r r ~ a ~  by plaintiff from H i l l ,  ,Cpc~ritrl .Itrtl!jc, at  20 September b:xtr~ 
Term, 1937, of MECKLESB~RG. Affirmed. 

This is an  action instituted by the plaintiff, father of Sarah  Elizabeth 
White, for damages for loss of serrices of said infant, whose death i i  
alleged to hare  been caused by the ncgligcnt conduct of the defendants. 

The plaintiff, as administrator of the estate of Sarah  Elizabeth T h i t e ,  
an  infant, instituted an  action to recover damages for the wrongful 
death of said infant, against these defendants, upon substantially the 
same allegations of negligence. The facts are fully set out in the former 
decision, W h i f e  v. Chur lo t t e ,  211 K. C.. 186. From judp len t  of non.;uit 
the plaintiff appealed. 

John ,  S e z v i t f  for  plaintiff, appel lant .  
J .  N. Scnrborozrgh and  R. -11. B o y d  for tlefcnclan f s, crppcllecs. 

PER CURIBJI. The evidence in this case x a s  substantially the same as 
in White v. C h a r l o f f e ,  211 S. C., 186, except that  one additional witness 
was offered, whose testimony tends to show contributory negligence on 
the part  of the deceased. W h i t e  v. Char lo t t e ,  s u p r n ,  is controlling. 

There is a further reason why the plaintiff is not entitled to maintain 
this action. Actions for wrongful death are purely statutory and the 
right of action rests exclusively in the administrator. Speaking to the 
subject in G u r l e y  T .  P o w e r  C'o., 172 S. C., 690, B r o ~ u , ~ ,  J., says: "An 
action for the recorery of wages of R rninor . , . lies in favor of the 
pal'ent; but if the child dies from the injury the action abates. The 
only action that lies in such case, in this State, is for wrongful death, 
as authorized by Revisal 59, and that embraces everything. I n  such 



540 I N  T H E  S U P R E N E  COURT. 1212 

action the value of the life before 21, as well as after 21 years of age, is  
recoverable. N o  other action lies than this." A i l l i a n  1 % .  R. R., 1% 
S. C., 262. 

I t  is true that  the father lvas entitled to the services of his daughter, 
if she had lived, till her majority, but when the death ~f the daughter 
ensued the cause of action abated. The question of the 'ather's right to 
share in  the recovery for the prospcctire wages up  to 2 1  years n o d d  be 
a matter between him and the administrator. G u T ~ E ! ~  1 . .  Pozcer Co.,  
s u p r a ;  K i l l i a n  v. R. R., supra;  I n s u r a n c e  Co.  1%.  Rrniric 95 U. S., page 
756.  

The judgment below is 
Affirmed. 

-- 

L. S. AND GERTRUDE GUNK v. BLUE BIRD T A X I  COMPANY 

(Filed 21 November, 1937.) 

Trial 5 23- 
Contradictory statements by plaintiff in his examination in chief and 

in his cross-examination do not warrant the granting of defendant's 
motion to nonsuit, it being for the jury to determine which version of the 
facts they mill believe. 

APPEAL by defendant from H i l l ,  S p e c m l  J u d g e ,  at  -1ugust Special 
Term, 1937, of NECKLENNJRG. 

Civil action by L. S. Gunn to recover damages for lrijuries to his auto- 
mobile and action by Gertrude Gunn for personal injnries, and cross 
action by defendant against L. S. G ~ i n n ,  by consent, consolidated and 
tried together, as all t h e e  causes arise out of the same trilffic collision. 

On 1 2  November, 1036, a tasicah owned and operated by the defend- 
ant, collided with L. S. Gnnn's Cllevrolet automobile a t  the intersection 
of F i f th  Street and Laurel , \ ~ e n u e  in the city of Charlotte. L. S. Gunn 
was driving his car a t  the t i m ~  and n i t h  liim ~ v a s  his wife, Gertrude 
Gunn. The husband snei for damages to I ~ i s  automobile, the wife for 
personal injuries. Thc jury a ~ v a ~ d e d  the husband $200 and the wife 
$3,840. Defendant recovered nothing on its cross action. 

From judgments on the verdicts, the defendant aplwals. assigning 
errors. 

J .  L. D e L a n e y  for pltrinii f fs ,  appcllecs.  
J .  Laurence  J o ~ l e s  for d e f e n d a n t ,  trppcllant.  

PER CURIA~I.  I n  view of the equivocal and sonlewh;tt confusing, if 
not self-contradictory, testimony of L. S. Gunn, the jury might well 
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have answered the issue of contributory negligence against him in his 
action, nevertlleless there is some evidence to support the verdict, and 
the matter was for the t~velve. IIancocT; 1 3 .  W i l s o n ,  211 N. C., 129, 
189 S. E., 631; J a c k s o n  21. Sche iber ,  209 lu'. C., 141, 184 S. E., 1 7 ;  
Doz ie r  v. W o o d ,  208 N .  C., 414, 181 S. E., 336; Li)zcoln  v. R. R., 307 
N .  C., 787, 178 S. E., 601; I l l surance  Co .  v. E d g e r t o n ,  206 S. C., 402, 
174 S. E., 96;  C o l l e f t  v. R. R., 193 S. C., 760, 153 S. E., 105;  Wim- 
ber ly  v. R. R., 190 11'. C., 114, 130 S. E., 116. 

Speaking to the point in S h e l l  z.. Rose tnnn ,  155 N .  C., 90, 71 S. E., 
86, / i l l en ,  J . ,  sa id :  ' W e  are not inadvertent to the fact that  the plaintiff 
made a statement on cross-examination as to a material matter, appar- 
ently in conflict with his evidence when examined in chief, but this 
affected his credibility only, and did not justify withclrawing his evi- 
dence from the jury. W a r d  v. X f g .  Co., 123 N. C., 252." 

I n  similar fashion, in Chr i s tn zan  7;. H i l l i a r d ,  167 N. C., 4, S2 S. E., 
949, W a l k e r ,  J . ,  reversing a nonsuit, remarked : ". . . the witness 
R. D. Christnlan had the right to change his mind, and it was for the 
jury to say wliich of the two statements made by him they xi70uld 
accept." 

Again, in Smith v. C o a c h  L i n e ,  191 N. C., 389, 132 S. E., 567, 
Brogden ,  J . ,  speaking for the Court, said:  " In  She17 1 % .  Rosenzirn, 155 
N. C., 90, this Court has held that  conflicting statement. of a witness 
in regard to or concerning a material or vital fact doe, not warrant  a 
withdrawal of the case from the jury. I t  affects only the credibility of 
the witness, and therefore, where inconsistent and conflicting statements 
are made by a witness or a party, the judge has no power to determine 
which is correct. This function belongs exclusively to the jury." 

The case of the feme plaintiff presents little more than a controverted 
issue of fact, which the jury has determined in her favor. A careful 
perusal of the record leaves us with the impression that  no substantial 
or reversible error has been made to appear. Hence. the verdicts and 
judgments will be upheld. 

KO error. 

HARVEY H. STEWART v. TV. H. TIfROTT7ER. 

(Filed 24 November, 1937.) 

1. Landlord and Tenant 8 15: Evidence Cj 39- 
Where a lease provides that it should terminate on a certaiu day unless 

extended by a written agreement of the parties, evidence of a par01 
extension is incompetent as being in contradiction of the written instru- 
ment. 
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2. Iandlord and Tenant a 19-After sale of leased lands and notice to 
lessee by purchaser, lessor has no authority to extend lease. 

Where the purchaser of leased lands notifies the lessee and gives notice 
for him to quit  the premises at tlrc cspiration of the lease, both prior and 
sul~sequent to the esecution of tlir deed, the original owner lias no 
anfhority to estcnd the Ieasr, nnd a letter nritten by it  wme two months 
nfter the escw~tion of the deed, giving notice to the lecscc to quit a t  :I 

dntc whceqnent to the t>\rpir:~tion dntcb of the l e n v ,  i., incompetent in 
the purchnser'~ action in ejectment. 

PER C U R I A ~ .  T h i s  is a n  action i n  surnnlary e jec tn~ent  instituted 
hcfore a ji1~tic.v of the p a c e  and  tried on ztppcal i n  the Super ior  Court.  
Tllc issues T\ ere ansnered  i n  fa1 or  of the  plaintiff, and  f r o m  judgment 
ill :~ccortl tllcrc!nitll the defcnclant appcal td to the Pupreme Court .  
assigning error,. 

T h e  el-idencc tc.ncled to & o n  t h a t  on 6 Y a r c h ,  1936, the  Greenrboro 
J o i n t  Stock Land  B a n k  entered into a writttm lease t o  the  defendant of 
a f a r m  in 1\1wAl(wburg County,  "for the period of t i n i ~ ,  beginning with 
the  da te  of thi. indcntnrc and ending on the 1.t (lay of I)ccember, 1036, 
and  no lonpcl.. imlcss a n r i t t e n  agreement is cntercd ii to between the  
partics llcrcto"; t l ~ t  in  Septen1bc.r. 1936, plaintiff negotiated for  the  
purcahaqe of the f a r m ,  and on 1 October, 193G. received n decd therefor 
fro111 said land bank,  ~ t h i c l l  deed n a s  duly piit to re rord ;  tha t  pr ior  and 
subsequent to  the  placing of thc deed of record plaintiff notified the 
tlefcntiunt to qui t  ~~o*sess ion  of tlic prcnlises on I December, 1036, and  
tha t  dcfend:int 11ai r e f u w l  so to  d o ;  and  tha t  thib netion m c ,  romrnenced 
on  9 December. 1036. 

.\ppellant a - i p s  as  crror  the refusal of the court  to 11ermit 1An to 
testify i n  cffcct t h a t  lie had  a n  oral  agreement with t l  e agent of the  
land b m k  a t  the  t ime he signed the l rasc t h a t  he  could remain on the  
property til l  1 J a n u a r y ,  1937. T h i s  a ~ s i g n i n e n t  cannot  he sustained, 
a s  to have adinitted the  testinlonv would have been to admi t  oral  testi- 
mony to v a r y  and contradict the  terms of the  wri t ten instrument. This 
is  con t ra ry  to the  rule  with us. Dtrxson r. lVrighf ,  208 K. C., 418, and 
cases there cited. 

Appel lant  f u r t h e r  assigns as  e r ror  the  refusal of the court  t o  admi t  
i n  evidence a letter received by him through the LTnittd States  mails  
f r o m  the Grecnshoro J o i n t  Stock Land  R a n k  dated 28 November, 1936, 
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JICLEAX v. Gas Co. 

notifying him to quit possession on or before 1 January,  1937. This 
letter was incom1)ctent, since i t  was written nearly two months after the 
land had been sold to plaintiff by the land bank, and after the defendant 
knew that  the plaintiff had purchased the land, and after the plaintiff 
had given defendant notice to quit possession on 1 December, 1936. The 
land bank, having sold the land. x7as without authority to extend the 
expiration date of the lease froni 1 December, 1036, to 1 January,  1937. 

Upon the competent e~idence ,  the judge committed no error in charg- 
ing the jury that  if they found the facts to be as shown by all the evi- 
dence they should ansn-er the iqsueq in f a ~ o r  of the plaintiff. 

N o  error. 

CARRIE L. ~ ~ C L E A N ,  ADMINISTRATRIX OF THE ESTATE OF VIRGIL A. 
FLEENOR, r. RULANE GAS COJIPAXY. 

(Filed 24 Ko~ember, 1937.) 

Venue 5 1- 
Defendant's appeal from an order of the trial court denying defendant's 

motion to remove the action brought by an administratris in the county of 
her residence, is affirmed on authority of Lnzoso?? 1). L o n g l q l ,  211 N. C., 
526. 

A l ~ ~ w . ~ ~  by defendant from Rol isseuu,  J., a t  Xarch  Term, 1937, of 
~ ~ E C K L E X B U R Q .  Affirmed. 

This is an  action for actionable negligence, alleging damage, brought 
by Carrie L. h lc lean ,  the duly appointed administratrix of the estate of 
Virgil A. Fleenor, who died intestate in ,\nson County on 13  Derernber, 
1936, as a result of the alleged negligence of the defendant. The per- 
sonal residence of Carrie L. McLean, the plaintiff, is in Mecklenburg 
County. The defendant, a corporation, is a resident of Gaston (Younty. 
The plaintiff Carrie L. JlcLean qualified as administratrix in A h s o n  
County, where the deceased was injured and killed. The benefici:tries of 
any recovery are residents of Tennessee. The action was instituted in 
Mecklenburg County, the personal residence of the plaintiff, and the sole 
question is whether the defendant has the right to remove the ease to  
Gaston County, which is the residence of the defendant. 

R o b i n s o n  Le. J o n e s  a n d  S i m n o n s  & Bowirlcrn for  p la in t i f f  
J o v a s  & J o n a s  and  F r e d  13. H e l m s  for d e f e n d a n t .  

PER CURIAX We carefully considered the ease of L n ~ c s o n  1 % .  L a n g l e y ,  
211 R. C., 526, when before this Court. The defendant in its brief sags, 
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i n  reference to  tlic L t r i r s o ~ ~  cnoc .  \irprcc, and  other cases: " I n  t h e  face of 
t h c v  np~)m~entl ,v  ndrcrse fo rmcr  at1 ji~tlicationq, thc al11)cllant ~ r o s e c i l t c i  
this appeal  only 1)ecxnse i t  believe.: i t  i i  about to  be tleprircd of a sub- 
s tant ial  l rgal  ~ i g h t .  It b e l i e ~ o i  i t -  contention oi~gl i t  to  p1.cvail even 
though i t  should r c q l ~ i r c  tlic IYT i c~v ,  mot1ific:ltion. o r  c ~ c n  tlie 01 c r r d i i ~ p  
of former adjudications." 

T h i s  s tatc~inci~t  n o l ~ l d  ~ n c c t  TI it11 the  a p p r o r a l  of thi. ( ' o u r t  if nc were 
of the  opinion tha t  tlie 0thc.r caws werc not correctly dcc~itletl. T h i -  casc 
is g o ~ c r n c d  1),v thc Ltr i [ , \o~i  t u \ t > .  \crpmr, :tl~tl thc j ~ ~ c l g l n r ~ n t  of the court 
below iq 

A\ffirmed. 

CARRIE I,. 31cLEAiX, BU~IINISTRATRIX OF ESTATE OF ESISIE JACKSOS. 
DECIIASEI) ( STIBST~TUTED PL ~ I N T I F F  FOR ESSIE JACKSOS. ORIGINAL PLAIN- 
TIFF. KOW D F C E ~ S E D ) ,  T.. GEORGE F. SCHEIRER .\sn ROBERT 
PFARSOS. 

i Filed 24 Sorember. 1937. ) 

't'lie record of the testimony of a plaintiff in a formtbr action against 
dcfent l :~nt~ ik incompetent in n subsequent action bro lght by another 
plaintiff who n-:lq not a party to the former action, -.Ten though the 
actions aricc out nf the same alltomobile ncciclent, since the present plnin- 
tiff had 110 npportnnity to cross-examine the plaintiff in t le former action 

1 1 ~ ~ ~ ~ ~ ~  by defendant  Scheibcr f rom I?occscctcc~, J., a t  N a y  Term,  1937, 
of ME~KI.EKBVRG. N o  error .  

This  was a n  action to recover f o r  medical and  hoqpiial expenses in- 
curred a n d  f o r  lost services of the minor  son of intestate. 
alleged to have r ~ s n l t e t l  f rom the  negligence of tlie defendant  i n  the oper- 
a t ion  of a n  automobile. Robert  Pearson was not served wi th  summons. 

T h e  j u r y  answered tlie issues i n  favor  of tlie plaintifT, and f rom judg- 
ment  on the verdict defendant  Scheiber appealed. 

C. 11. G o c c r .  Il'illiarti T. C'oci~i ,q to~t .  Jr., ant1 Nir!lh I;. Lobdpll f o r  
plaintif f .  

Robinson cP. f o r  de fendan  f .  

PER  CURIA^. T!le pr incipal  question presented by the' appeal  was as  
to  the  admissibility of the  t ranscript  of the  testimony of the son of 
plaintiff's intestate taken in another  action, i n  which t h e  son was  plain- 
tiff i n  a sui t  against  thew same defendants f o r  damages f o r  personal 
i n j u r y  suffered by  h i m  on the  identical occasion here alleged (Jackson 
P.. S c h r i b c r ,  209 S. C., 441, 1 8 4  S. F,., 17) .  I t  appeared that i n  the 
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other case the plaintiff's intestate, Essie Jackson, was not a party, and 
in the trial in which the son's testimony was taken had no right or 
opportunity to cross-examine him. The rule was laid down in H a r t i s  
v. Electr ic  R. R., 169 N. C., 236, 78 S. E., 164, that the admissibility 
of evidence taken in another case depends upon the identity of the ques- 
tion being investigated and upon the opportunity of the party against 
whom the evidence is offered to cross-examine. For that reason it would 
seem that the ruling of the court below must be sustained. 

We have examined the other exceptions noted by appellant, and find 
in them no substantial merit. 

I n  the trial we find 
No error. 

PAYKE-FARRIS COMPAKP r. MRS. L. A. KUESTER AND MISS L. E. 
KUESTER. 

(Filed 24 November, 1937.) 

Principal and Agent § 1GAcceptance and use of goods and signing re- 
plevy bond held to ratify agent's execution of conditional sales contract. 

Where a conditional sales contract is signed by a person in the name of 
another, and the person for whom the goods were bought receives and 
uses same, and files a replevy bond to resist recovery by the seller in 
claim and delivery, she ratifies the signing of the conditional sales con- 
tract in her name, and may not deny the authority of the agent to sign 
same. 

APPEAL by defendant Mrs. L. A. Kuester from H a r d i n g ,  J., at Febru- 
ary Term, 1937, of ~IECXLENBURQ. N O  error. 

J a k e  P. Newel l  for plaintif f ,  appellee. 
J o h n  X e w i t t  for defendant ,  appellant.  

PER CURIAM. This is an action in claim and delivery of certain fur- 
niture sold and delivered on a title retained contract. Appropriate 
issues were submitted and answered in favor of the plaintiff, and from 
judgment in accord therewith defendant Xrs. L. A. Kuester appealed. 

The principal assignment of error urged in the brief of the appellant 
is the court's failure to sustain her objection to the admission in evidence 
of the title retained contract signed in her name by Miss L. E. Kuester, 
her daughter, without the plaintiff having first established the authority 
of the daughter to sign the name of her mother thereto. Without pass- 
ing upon the question of whether the daughter mas originally authorized 
to sign the contract, the evidence is that the mother, the appellant, 
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received t h e  fu rn i tu re  i n  her  home, enjoyed the use and  benefits thereof, 
resisted i ts  recovery by giving rcplery bond, and  ther:by ratified the 
action of her  daughter  i n  s igning her  name : ~ n d  procuring the fu rn i tu re .  
"Tlic relation of r r inc ipa l  and agent is created by ratifivation when one 
person adopt3 a n  act  cloiie by another  p c r ~ o n ,  assuming to act on his  
behalf, bu t  without  authori ty  or i n  esccss of au thor i ty  ~ i t h  the same 
force and  effect as  if the relation had  heen created bj appointment." 
Z'rull i?~gcr v. Flct?., 157 X. C., Si. Tlie ratification of t h e  action of her  
daughter  hy tlie a p ~ ) e l l a n t  rendercd tlic in i t rument  competent evitlence. 

The motion f o r  j~~c lg lucn t  :I.; i n  c a v  of nonsuit m:rtle and reneved 
pursw~ixt  to  C. S., 667, cannot  bc su.txined, qince the e r  dence w:ts suffi- 
rient to carr j -  the case to the jury.  

Mrc h a r e  examined tlw other exccpt iw aq.ignnientq of error  and find 
no prejudicial crror .  

KO error .  

JOI IN  BEN JACKSON. BY HIS NEST FRIEND, G O E B E L  PORTER,  r. 
3I,iRTT,AND CASUALTY C'O3IPAI\'Y. 

(Filed 24 November, 1937.) 

1. Insumnce 43- 

policy indcmnif~ing i n ~ n r e d  nntoinobile owler against loss from 
liability imposed by law for "bodily ili j l~rirs accidentallj suffered by a n j  
person" does riot covcr a11 iiij~iry to a third person intel~tionnlly inflicted 
by n perion driving tllc car with the on-ncr's permis?ion. 

2. Sanw-Insurer held not estoppcd to sct u p  dcfense that injury was in- 
tentionally inflicted by fonner verdict properly interpreted. 

Tn an action ag:rinst insurer Imsed upon an unpaid j~idgmeiit entered 
against the driver of the car inwretl on n ~ e r d i c t  of ~~egligencc in the 
opcr:ltioii of the car, ordi~larily thc incnrer may not set up the clefenw 
that the injury was intentiona1l~- inflicted, bnt nliere th3 nllegations and 
evidcncc in tlie formcr trial wcw to tlic effect thnt tlic injury IT-:IS inten 
tior~:illy inflicted, thc verdict will be intcrprcted in rcfcr~mcc thereto, and 
tlie former judgment will not estop insnrer from cettinq np thc clcfcnv. 

5. Trial 3 37- 
.\ verdict will 1)e iilterprc.ted in tlie light of the allegntioiii and evidence. 

,IPPEAI, by 1,laintiff f ~ o n ~  Hill. J . .  a t  Septeulber 're1.111. 193;. of 
M ~ c r < r . ~ ~ n r x c , .  ,\flir~nctl. 

Th is  n a i  a n  action npon a liability insurance policy iscuetl hy the  
tlcfciltlant to  Gco. I?. Scllcil)cr on Iiiq autoinobilc. The  l~laiiitiff dlcgcd 
tha t  d ~ ~ f e n t l a n t ' ~  illrurance contrnct covered the l i a l d i t ?  of one Robert 
Pearqon. n h o  m a s  dr iving the  Schcibcr autnmohile a t  the timp plaintiff 
wac injurctl  h j  it. and tha t  plaintiff'< rrc1orPry of t l ,~n iag+ against 
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Pearson and the return of execution unsatisfied rendered defendant 
liable to him for the amount of his  judgment against Pearson. 

The defendant denied liability to the plaintiff, and alleged that  the 
injuries for xvhich plaintiff recorered damages rrere intentionally in- 
flicted by Pearson; that  the policy of insurance did not cover liability 
for injury intentionally inflicted by the insured; and defendant ?et up  
the judgment in  Jackson v. Scheiber, 209 N. C., 411, wherein plaintiff's 
suit against Scheiber for the same injury was dismissed on the ground 
that  plaintiff's own eridence showed an  intentional injury, and defendant 
alleged. that, it  having been judicially determined that  plaintiff was not 
entitled to recorer of the owner of the automobile, the named insured, 
because the in jury  was due to the willful and intentional act of Pearson, 
the driver, plaintiff was estopped to maintain this action. 

The policy of insurance offered in evidence stated the insuring agree- 
ment to be: "Against loss from liability imposed by law upon the 
assured for damages on account of bodily injuries accidentally suffered 
by any person, caused by the ownership or operation of the automobile 
described," and the policy contained the following provision: "The 
insurance provided by this policy is  hereby made available . . . to 
any person operating . . . any of the automobiles described, . . . 
provided tlie use and operation thereof are with the permission of the 
named assured; . . . provided further, insurance payable under 
this policy shall be applied by the company first to the protection of the 
named assured, and the remainder, if any, to the protection of others 
entitled to insurance under the provisions and conditions of the insuring 
agreement as the named assured shall in writing direct." 

Plaintiff's complaint in his former action against Scheiber and Pear-  
son contained the following allegations: '(That, as the plaintiff is in- 
formed and belieres, the acts of the defendant in driving the said 
Chrysler automobile into the plaintiff and in  thereafter carrying him in 
a helpless and unconscious condition for a distance equal to the length 
of a city block, as aforesaid, mere willful, wanton, and reckless, and in 
conscious and criminal disregard of and indifference to the personal and 
property rights of others, and particularly of the plaintiff." 

Plaintiff offered the judgment rendered in  his favor and against 
Robert Pearson, and the verdict of the jury that  he was injured by the 
negligence of Pearson and damaged in  the sum of $300. 

The only oral evidence offered by plaintiff was that  of witness George 
F. Scheiber, who testified that  on the occasion alleged Pearson drove the 
automobile on a n  errand for  him. Scheiber further testified that  he 
heard the plaintiff, John Ben Jackson, testify in the former case that 
he would swear Pearson ran  into him on purpose, that  he (Jackson) 
had previously shot a t  Pearson, and that  he heard Pearson say after the 
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occurrence that  he intended to run  over him and would clo it again if he 
had a chance. 

The witness Scheiber further testified that  shortly after the accident 
Robert Pearson left the city, that  he was not present a t  either trial, and 
that vitness had endeavored to locate him without success. 

Thereupon plaintiff rested his case. Defendant's motion for judgment 
oY nonsuit was sustained, and from judgment di~mist;inp the action 
plaintiff appealed. 

('. ] I .  D o v ~ r ,  Il'illinnr T .  C o r i n q t o n .  ,TI.., n f ~ d  I I y q h  I,. L o b d ~ J 1  for  
plaintif f .  

Rob inson  & Jones  for de fendan t .  

PER CURIAN. The policy of insurance sued on did not cover the 
liability of the named insured, or that  of any other person embraced 
witllin its terms, for a ~ ~ i l l f u l  or intentional injury. The policy pro- 
vided indemnity "againqt low from liability imposed b;; law upon the 
assured for damages on account of bodily injuries accidentally suflered 
by any person, caused by the ownership or operation of the automobile 
described." 

I n  Jackson  c. Scheiber ,  209 N. C., 441, 134 S. E., 17, i t  was held 
that the evidence of this plaintiff showed an in jury  intentionally in- 
flicted on him by Pearson, the driver of Scheiber's automobile ( to x~hich  
the policy of insurance applied), and that  Scheiber mas entitled to judg- 
ment of nonsuit on that  ground. 

But  plaintiff contends that  since his judgment against Pearson was 
rendered upon a verdict establishing that  the injury was due to the 
negligeucc of Pearson, the defendant insurer is estopped now to ~ e t  u f ,  
the defense that  Pearson's act was inteptional rathcr than negligent. 

While, ordinarily, a liability insurcr will not be permitted to set up. 
as a defense to an  action hased upon an  unpaid judgment rendered 
against the insured on account of the negligent operation of the auto- 
mobile referred to in the policy, that  the i n j m y  n a i  intentionally in- 
flicted, that  rule wonld not apply when the original complaint aIleges 
as the cause of action a willful or intentional injury, and the evidence 
of the plaintiff shows that  the illjury was intentionally inflicted by the 
assured. The  verdict should be interprrted i n  the lighi of the allega- 
tions of the cornplaint and the testimony a t  the trial. MrTntosli N. C. 
Prac.  h. Proc., sec. 604; Con: v. R. R., 149 N. C., 86, 62 S. E.. 761. 

I n  S t e f u s  v. Indentnify Co., 111 N .  J .  L., 6, 166 Atl., 339, where, ln a 
suit by an  injured third party againft the liability insurer, the defense 
was wt u p  that  the illjury complained of v as nillfully inflicted, it  n a s  
held tha t  this defense was unavailable for the reason thai, the complaint 
in the former suit did not charge a ~vil lful  or wanton injury. 
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KLINGENBERG 'v. RALEIGH. 

I n  the  instant  case it appeared t h a t  i n  the fo rmer  action the plaintiff 
alleged a willful wrong and  testified on the  t r i a l  t h a t  the  i n j u r y  suffered 
by  h i m  was intentionally and  purposely inflicted by  Pearson,  and  t h a t  
upon such plea and  testimony judgment  was rendered absolving f r o m  
all l iability the named insured, the  owner of the  automobile, f o r  whose 
indemnity the  policy was pr imar i ly  issued. A n d  on the  t r ia l  of the 
present case, the  testimony offered again showed t h a t  the  i n j u r y  was flue 
t o  the  willful and  intentional act  of the  dr iver  of the  automobile de- 
scribed i n  defendant's policy. 

F o r  these reasons we hold t h a t  plaintiff has  failed to  make  out a case 
against this  defendant, and  t h a t  the  judgment of nonsuit was properly 
entered. 

Judgment  affirmed. 

MRS. ANTOXIE KLINGENBERG v. THE C I T Y  O F  RALEIGE-I. 

(Filed 15 December, 1037.) 

1. Municipal Corporations §§ 12, 14-Municipality may no t  be held liable 
fo r  danger  inherent i n  plan of construction of streets. 

While municipalities may be held liable for injuries resulting from 
negligence in the construction of streets, and for negligence in failing to 
exercise due care to keep them in reasonable repair, a municipality may 
not be held liable for danger inherent in the original plan of construction 
of a street, either adopted by the municipality or ratified by it  after its 
construction, since the adoption of a plan of construction is a n  exercise of 
a legislative, quasi-judicial, and discretionary function of the city. 

2. Same--City held not  liable fo r  injury resulting from existence of gut ter  
across s t reet  constructed to  t ake  care of surface water. 

The evidence disclosed that  defendant municipality determined that 
catch basins and a storm sewer were too expensive, and decided to use 
the only other engineering practice to take care of surface water a t  a 
street intersection, and therefore constructed valley gutters across the 
street approximately seven inches deep, and that plaintiff was thrown 
from the car in which she was riding when the car was driven over the 
valley gutters. Plaintiff did not allege that the valley gutters were negli- 
gently constructed or that they were not kept in repair, but based her 
action on the inherent danger of such construction. Held: Defendant 
municipality may not be held liable in damages, since the adoption by it  
of the plan of construction complained of was in the exercise of a govern- 
mental function. 

Where a city constructs valley gutters across a street to take care of 
surface water, i ts later replacement of the original asphalt with cement 
and a lessening of the depth of the gutters will not be held a departure 
from the original plan of construction. 
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4. Automobiles § 12a- 
The statutes prescribe certain maximum limits of speed, but a motorist 

must a t  all times operate a vehicle v i t h  due regard to the width, traffic. 
and condition of the highway. 

COKXOR, J., dissents. 
CLARKSON, J., dissenting. 

-IITF;AT, by p l a i ~ ~ t i f f  f r o m  P l ~ s <  .TI-., ,i., a t  th i rd  X n r c h  Term,  1937, of 
TVII;F. A\ffirlned. 

Tliiq is  a n  action instituted by  the plaintiff f o r  the  r rcore ry  of d a m -  
ages f o r  personal injur ies  mstainetl b~ h e r  a s  a result cf being thrown 
frorn the, ~ : i t  of a n  automobile ill which she n a s  r iding a guest along 
Sort11 P e r w n  Strcct  i n  the ci ty  of Raleigh. A t  the intersection of 
lTortll  Perso11 S t w e t  :lnd E a s t  Jones Street  plaintiff x i . ;  thrown f r o m  
t l ~ c  w a r  cent of all ~ n t o m o h i l c  nlicil i t  strnck :I T alley gu tcr coiistructed 
a t  w i d  i n t e r s e c t i o ~ ~ .  Al, n rebult thereof  lie s n ~ t n i n e d  i r r ious  in jury .  

When  N o r t l ~  P c ~ v m  Street  was paved said \ a l l ey  gu t te r  was con- 
struetell acre,, qaitl ctrect a t  the intersectic~n of Tones to provide f o r  
qurfaccl v n t e r .  I , :~t,>r, 117 reason of tlic 11cary traffic, the  asplialt sur-  
facing wn. rc111o~ ctl a11c1 replaced wit11 concrete. A t  tha t  t ime the  dep th  
of t!rc valley n a s  dccicaqcd so  t h a t  thcre \ \as  a t  the  t ime  of t h e  accidcllt 
:I d i p  of qis o r  sc\  en iuclies i n  thc  alley. 

A\f ter  the ju1.y had  returned a rerdict  in  f a l o r  of the  plaintiff thv 
t r ia l  jut1,ce cct thc m n e  aside a s  a mattor  of l a w  on au thor i ty  of Bla~~l,  - 
~c~clclcr z?. C o ~ i t o ~ t i ,  205 3. C., 792, a n d  rentlcred j u d g n i ~ ~ n t  i n  f:i\or of 

the tlcfendaut. Tlw plaintiff csc.rptcd and  appealed. 

I L L ,  J T h e  is n o  allegation tha t  tlic valley gu t te r  coil- 
s t r u c t c ~ l  on N o r t h  Person Street  a t  the  point n-here said street intersect. 
.Tones was ~lcgl igcnt ly ~ o h ~ t r u c t e d  or  t h a t  i t  n a i  i n  a stat(> of bad repair  
T h e  subi tance of the plai~itiff 's allegation of negligence is to  the  effect 
that  tlic csi-tc1iic.e of :I valley gut ter  of th i s  type upoil a public strcct 
makes the  ~ t r e e t  dangerous f o r  traffic and  crc.ates lmzard,; to  the  public. 
n11d t h a t  it  is neg1igcnce on the  p a r t  of the  city a n d  a fai lure  to  exercisc 
~ w ~ ~ o l i a b l c  vnre to lwrmit  sue11 coi~di t ion to  exist and  continue. 

ITliile tlic c o ~ ~ s t r u c t i o n  and  maintenance of public ro:rdz a n d  street, 
is  a g o ~ e n r m e n t n l  funct ion t h e  courts  l l a re  alniost u n i ~ e r d l y  permitted 
recol-ery against a (sity o r  town u l ~ e r c  i n j u r y  results f rom ilegligence in  
the  construction of :I i trcct o r  f rom negligent fai lure  to  main ta in  thts 
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street in a reasonably safe condition. Where, however, the condition 
complained of is one which forms a par t  of the plan of conqt~wction of 
the street, determined upon and adopted by the city or tonn.  it is 11rld 
by this and other courts that  no recovery may be had. The distinction 
is this:  The adoption of plans for the construction of street- require. 
the exercise of pnci-judicial  and discretionary pavers; n l w e a s  tlir 
actual construction and maintenance of the street is ministerial. 
-1 municipality, in determining the character or plan of cc~nst rnct io~~ 

of streets, side~valks and other public ways, acts in a legislative. p a s ( -  
judicial and discretionary capacity. Therefore, i t  is not ordinarilg- 
liable for injuries resulting from danger or defects inlierent in the phi1 
of construction adopted or due solely to a mistake of judgment in adopt- 
ing the plan. T l ~ c  rule is not limited to cases where the plan ailopted 
mas determined in advance, but applies rqually wliere i t  was ratified 
and adopted by the municipality after the actual work of coristruction. 
43 C. J., 1013; 1,. R. ,I., 1915-D, 1103; 37 L. R. 8., N. 8.. 1150; 43 
A. R., 655.  

I n  B l a c k ~ r c l d e r  c. C o v r o r d ,  205 S.  ('., 792. Brogclen.  J . ,  quotes from 
Martin, u. Greensboro,  193 S. C., 573, with approval, as follows: "But 
in riew of the allegations in thc, complaint, v e  muqt fnrtl~erinore :Ismme 
that the sidewalks were built and the railway track Ivas laid in pur- 
suance of a plaii appro1 ed and nt1ol)ted by the autliorities of tlw c i t ~ .  
We are not a t  liberty to co~~cluile that  they acted vitliout deliber~ '1 t '  1011 

or without due regart1 to the v f e t y  of the public. Tf the\- e r~e t l ,  at 
least the reasonable infcrencxe is that their error was one of judgment. 
I t  is generally licld that a municipal t*orporation i, not liable for in- 
juries to person or property lesulting from it< adoptioil of ail impropcr 
plan nhen the defects ill such plan are due to mere error of this kind. 
I t  m u ~ t  follow that tlic eserciw of judgmcilt a i d  d ixwt ion  iri the adop- 
tion by the city of a geilcral 1)lan for the imyro\en~ent  of its htreets, the 
building of its sidewallrs. and the selectioi~ or approval of t h ~  spacr to bc 
occupied by the track of tlir qtwet railnny iq not qubjcct to rrviqion by 
a court or jury in a p r i ~ a t c  actioii for damage. ba-etl oil tllc theory 
that  the plan n-as not nisely or jutl~riously c h o w i ~ ;  altllougli n privatc 
action may he maintnii~ed for tlefect~vc c.o~istruction of the work 0 1  

failure to keep it in repair. Hclrein iq the tlistil~ctio~l hetween injuriei 
resulting from the pla11 of a public improwment made in a city or town 
and those r rsu l t i i~g  fro111 the nlotle of its csrcutio~l.  The :tdoptiou of 
the general plan inr-ol~es the exercise of judgment; thr  duty of construct- 
ing and maintaining the w x k  done in pursuance of the p h n  is min- 
isterial. The exercise of discretioixiry or legiqlntive power is a gorerll- 
mental function. alrtl for injury resulting from the l~epligent ewrciqe 
of such power a mnnicipality i. exempt from liability." 90 .\. L. R., 
1495. 



552 I N  THE S U P R E M E  COURT. [212 

McQuillan on Municipal Corporations, 2nd ed., sec. 2799, states the 
rule as follows: 

"As a branch of the rule of nonliability of municipalities for forts  in 
connection x i t h  tlie exercise of governmental functions, s the rule which 
distinguishes (1) ministerial duties from ( 2 )  legislatiqe, judicial, and 
discretionary functions. Where the duty is  not governmental, but min- 
isterial and absolute, as distinguished from legislative, discretionary, 
judicial or quasi-judicial, the municipal corporation is liable for dam- 
ages arising because of omission to perform it, or for  negligence in  its 
execution. . . . 

"Holr-erer, the line between ministerial and legislative or judicial 
duties is sometimes difficult to draw. The distinction would seem 
necessarily to rest upon a discretion had by the city to discharge or not 
to discharge tlie duty because, where the duty is absolutth and imperative 
and the city has no discretion, the duty  is ministerial, ts discharge not 
depending on the exercise of judgment, but being required by law. I t  
is by force of this reason for the distinction bet~veen ministerial and 
judicial duties that  a duty lvhich is judicial before the municipality has 
entered upon thc performance of it, frequr'ntly becomrs, when its per- 
formance is entered upon, ministerial. The municipality has a discre- 
tion to do or not to do the work; the duty is, therefore, judicial u p  to 
the time tha t  i t  is determined to do the work; but when the work is 
ordered the law often requires that  it be done in a pa-ticular manner, 
or that  it be not done in a certain way, and, therefore, after the work is 
ordrred, the duty of the municipality to do the work i n  the manner 
required and not to do it in the way forbidden, is ministerial. The 
municipality as to these two things has no discretion, as to them its 
judgnlent is superseded, controlled and directed by the requirements of 
the law, and its duty is to comply with these requirements. . . . 

"OEicial action is judicial vhere  i t  is the result of judgment or dis- 
cretion. I t  is nlinisterial when i t  is absolute, certain and imperative, 
involving mere17 the execution of a set task, arid when the law which 
imposes i t  prcscribes and defines the time, mode and occasion for i t i  
perfornlaricc wit11 such certainty that  nothing remail~s for judgment 
or discretion . . . (not so in this  case). 

"When the municipal council acts i n  its legislative capacity for gov- 
ernmental purposes the municipality is no more liable than the State 
would he for siinilnr action taken by the Legislatuie. Likewise, n 

municipality is not liable for a failure to exercise poliers entrusted to 
the judgment and discretion of its proper authorities, 01 for errors com- 
mitted in  their esercise. Darqan v. Mobile, 31 Ala., 4611, 133 Am. Dec., 
505; Judd  v. l iar t ford ,  72 Conn., 350, 44 Atl., 510: Vaughfnzan v. 
Wnterloo,  14  Ind.  App., 649, 43 N. E., 476; Steckhoz'se v. La faye f f e ,  
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26 Ind., 17, 89 Am. Dec., 450; Brinkm~yer v. Euansuille, 29 Ind., 187; 
Kelley v. Portland, 100 Me., 260, 61 Atl., 180;  Clnussen v. Lucerne, 
103 Minn., 491, 115 N.  W., 643, 15  L. R .  A. (3. S.) ,  698; Carroll c. 
St. Louis, 4 Mo. App., 191; Rosenbaum v. New Bern, 118 N. C., 53, 24 
S. E., 1, 32 L. R .  A., 123; Hill v. Charlotte, 72 N. C., 55, 21 Am. Rep., 
451; Richmond v. Virginia Bonded 18. H. Corp. (Va.) ,  138 S. E., 503, 
506, citing the text." 

When North Person Street and other streets i n  that  vicinity were 
paved i t  was a proper governmental function of the city of Raleigh to 
make provision to take care of the surface water. The   commissioner^ 
determined that  catch basins and a storm sewer were too expensive and 
decided to use the only other engineering practice for such purposc. 
~vhich was the use of valley gutters. 

When the street was constructed the top surfacing of the valley gut- 
ters, as well as of the street, was of asphalt composition. A change of 
the surfacing to concrete so as to better care for the increasing traffic 
upon this street was not a departure from the original plan, such as 
would impose liability upon the city. 

I t  might be well to note that  while the statute prescribing rules and 
regulations for the operation of motor vehicles provides for certain 
maximum limits of speed, the controlling rule is that  a motorist must at 
all times operate his motor vehicle with due regard to the width, traffic 
and condition of the highway. I t  is to be doubted that  there is any 
danger existing to traffic by reason of the construction of these valley 
gutters so long as motorists operate their vehicles across the same with 
due regard to the condition existing. I t  is  difficult to make any road 
or street free of hazard. The court below correctly held that  this action 
is controlled by the principles enunciated in Blackuqelder v. Conrord, 
supra. The judgment below is 

Affirmed. 
CONNOR, J., dissents. 

CLARKSOR, J., dissenting: The majority opinion holds that  the judge 
in the court below should have peremptorily instructed the jury in favor 
of the city of Raleigh on the issue of negligence. From this view I 
dissent. 

Ordinarily negligence is one of mixed law and fact (Filer v. iV. Y .  
Central R. R., 49 X. Y., 47), but the question of negligence is primarily 
factual. Lane v. Town, 142 N. P., 510, 37 N. E., 473; 1 Shearman 
& Redfield, the Law of Segligence, 6th ed., sec. 52. ' l t  is well settled 
that  where there is uncertainty as to the existence of either negligence or 
contributory negligence, the question is  not one of law but of fact, and to 
be settled by a jury;  and this whether the uncertainty arises from a con- 
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flict i n  the testimony, or because, the facts being undisputed, fair-  
minded nlen will 11oneb:tly draw different conclusions from them." R. LC. 
D. IZ. I .  l'o~rsers, 1-19 U. S., 43. 37 L. Ed., 6-12. "It is  only xhere  the 
facts arc such that  all reasonable men mui t  draw the same conclusion 
fro111 then1 that  the question of n~gligenct, is c ~ c r  cons dered as  one of 
lan. for  the court." Grand Il'rutil; R?j. 1' .  I ces ,  144 U .  S., 408, 36 L. 
1.X.. 4S5. If n ~ o w  tlian one i ~ ~ f ( ~ r c ~ u r e  ran 11c d r a n n  f r ~ m  the facts. the 
one of' those inferences n-ould permit tlit  plaintiff to recaover, the plain- 
tiff has a right to l m ~ e  the jury l~ass  oli the facts. I h n  though the 
judge 11inlwlf may not be convinced that  such mr inference is the sound 
and correct one, he nlust transfer this tlecision to tlle jury, the recogni~cd 
fact-finding body. 1 Shearman & Redfield, ibid. ,  see. 54. "Courts should 
not sl~eali too confidently in determining as a matter of' law what facts 
rnny be ignored by prudent people ~vllose duty it is to he reasonabl>- 
careful for the personal safety of others." Queeney  v. Il'illi, 225 N. Y., 
374, 122  K. E., 198. 

T l ~ c  majority opinion recognizes that  a city is liable for negligence in 
the care and mninttnmicc of its street., but that  this rule is subject to 
an c.xcqtioa: T h e r e  tlic defect is one vliich n-as a. part of the original, 
gciicral plnu of the city in  c.onstrlicting the stieets, the ,.it? is  not liable 
for illjuries c:~uscd thereby. The majority re,ts the decision in this 
caFe up011 this esception as stated in BlacL*u~eldpr I , .  Concord,  205 N. C., 
7 9 2  The exception, as there stated, dealt ~ v i t h  a "fault . . . of 
the original plan of constmction ant1 drainage," : m l  the decision was 
that the illjury resulted "from the plan adopted in  thc exercise of the 
judgment of the governing authorities and not f rom negligence in the  
e x e ~ u f i o n  of f h e  plan in 111~7 c~o~zs f r z i c f ion  u j ~ d  ~) zu i?~ tcnance  of f h e  
streets." (Italics mine.) Ib id . ,  p. 795. I f  there was no general plan in  
tlle present cafe, or if after the adoption of such a plaii i t  was executed 
negl ige~~t ly  or tlic coustruction :rid nmintenance was executed negli- 
gentlj,  the rule of the Elat  7, wrltler Lase is itqelf authority to support 
a r e c o ~  cry by the plaintiff. 

TIThether the defect in the street il~volved in this case was a part  of 
the origin:il plan of construction or grew out of the later constructiori 
and nlainte~iance of this itreet is the determinative questioil. 011 this 
score the majority ~ i c v ,  iq that  there n a s  no evitlcnce of a departure 
from the original, general plan. Here I differ. There was some evi- 
dence that  there \ \as no general plan a t  all, and there -1 as considerable 
testimony to the effect that changes had been made in  the state of the 
street a t  this point. The following, which in  my  opinion should have 
gone to the jury, indicates the tenor of this evidence: 

The construction engineer, who was with the city vihc,11 the street mas 
originally paved in 1915, testified: "There was no gene id  plan adopted 
by the city of Raleigh prior to the pavement on Person Street. Arrange- 
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ments were made for the paring of that  street by petition of the prop- 
erty owners. . . . I n  the construction of the street I took into con- 
sideration the drainage of that  particular area and I recommended n 
sewer-2% storm sewer with catch basins. . . . I t  na. determined 
by the city not to  put i n  the storm sewer; only financial reasons given 
for it. the city determined not to put  in the storm sener a t  that 
intersection the only other engineering practice we could do was to put 
in ralley gutters. That  was some long time before United Stnte; High- 
way No. 1 came to Raleigh. (This  street is now a part  of U. S. Higll- 
may No. 1, with its heavy through traffic, and the car in which plaintifl 
was riding was tha t  of a nonresident t rawl ing from Sen-  York to 
Florida.) Back in 1913 and 1913 there were very fen- automobiles ill 
Raleigh then a t  al l ;  the traffic a t  that  time consisted mostly of l i o r w  
drawn rehicles. . . . I n  1915 these valley drains nere  put in with 
. . . approximately ten inches fall in the valley, from the top of the 
crown of the street to the inrert  of the r-alle- gutter. . . . Thew 
tn-o valley gutters n-ere a distance of 42 fcet from inr-ert to i111ert. 
. . . I would say those ralleys remained there in the street eighteen 
months to two years the first time. and 7c.cre i h r ~ ~  padicrlly filled 111 wii71 
a m i x t u r e  of asphal t .  . . . I don't guess we raisccl thc rallcy gutters 
a t  that  time orer two or three inches. . . . T r a F c  conditions coin- 
menced t o  get m o r e  and more  on t h e  s f ree t  and we got complaints  about  
t h e  d ips  fltere and  we Irere f r y i n g  f o  e l iminate  t h e m  as  far ns possible 
. . . W e  were tc-orlcing o n  fhose  ~ ~ d l e y s ,  bui lding f h c ~ n  up, ~ c v e r a l  
f i m e s  befuteen 191.7, 191.5, nnd 1917. . . D w i n g  Vr. Page'c admin-  
is trat ion -11~. Lnssiter's force v e n t  ou t  f o  f h a t  in fersect ion and  cut  ou t  
f h e  asphal t  ent ire ly  d o w n  to  t h e  concrete base and  rcp7accd i f  w i f h  a 
concrcfe  g n f f c r ;  t h e y  raised f h e  fa71 three  or four  inches ,  leal'ing any-  
u'here from a r i ~ -  f o  a secen-inch d i p  in  f kere .  T h a t  six- or  sewn-inch 
d i p  o n  each side remained as  i f  ~ c ~ a s  un t i l  F e b r u a ~ y  of last  y m r  (the time 
of tlie accident). . . . T h e  purpose in going t h e w  and ~ c b u i l d i n g  
f h a t  i n f e r s e c f i o n  was to  e l iminate  f h a t  d i p  as m u c h  as  possihlr,  f o  ease i f  
u p .  . . . I t  eased up the accidents a t  that  interwction; it \:as not 
a cure for them entirely; f hcrc  uo.c still a severe traffic hazrrrcl a t  f h a t  
in f e r sec f ion .  That  hazard esisted theye up until this lady \-,a. injured 
last February. . . . I think the installatioli of catch basins placed 
on the nest  side a t  each corner mid carried under the intersection 
through pipes is the only and hest way to eliminate the traffic hazard 
a t  that  intersection. . . . The engineering profes~ion,  a s  traffic 113s 
grown, put in a storm >ewer and catcli basin erery time t11c~ can.  
Sometimes money keeps then1 from doing it. The oltl valley.: arc re- 
garded as an  antiquated method of construction." 

The police officer in charge of tlie traffic department nllo kc r~cd  with 
the Raleigh police from 1924 to 1933 tc~tif ied to the numerous accidnnt.: 
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a t  this point, concluding "That was considered one of ,:he worst places 
in the city. . . . I n  approaching the dip you do not see it until you 
are on it." 

There was a considerable body of similar evidence supporting this 
evidence of the engineer and police officer. I n  my  opinion this evidence 
was ample to support the finding tha t  the Raleigh officials, recognizing 
the defect i n  the original construction in the face of' the increasing 
traffic load, undertook again and again to alter and modify that  plan 
so as to reduce the hazard. I t  appears clear tha t  such efforts, extending 
over a period of twenty years, &k clearly ministerial i n  nature and not 
govcrnmenfal, and that  these mere dccisions of administrative oflicers 
in the discharge of mandatory general duties of maintenmce and not the 
solemn acts of the governing body i n  the discharge of a quasi-judicial 
discretion in  laying out a general plan of street construction. So long 
as they relied upon the original plall of construction they might have 
been protected, although there i s  authority to the contritry. District o f  
Columbia v. Cafon,  48 App. D. C., 96;  Perot f i  c. Bennett ,  94 Conn., 
533, 109 Atl., 890; Lebanon v .  Graves, l i 8  Icy., 749, 199 S.  W., 1064; 
Jlalloy v. 'CVallcer, Twp., 77 Mich., 448, 43 n'. Tv., 1012. 

Even where the rule permitting reliance Ul3011 the protection of the 
original plan is followed, if a city materially alters thca original condi- 
tion of a highway in  the discharge of its duty to ma ntain i t  and in 
doing so leares i t  in a condition dangerous to  the general public, i t  
should be held liable for an  in jury  caused by its negli%ence. Part icu- 
larly where a municipality has for twenty yt3ars had notice of the danger 
of 3 defect i n  original construction and has on numerous occasions 
altered the original condition of the street but withou, remedying the 
defect, I think i t  should be left to the jury to determine whether the 
city has departed from the original plan and, if so, ~vhl&er the city in 
the discharge of the administrative duty of maintenance? has been negli- 
gent. 
-1 dangerous defect i n  n street is  not by reason of its age any less 

dangerous to persons passing over i t  for the first time. h municipality 
does not by prescription at tain the right to be negligent. Rather to 
the contrary, the older the defective condition the greater the certainty 
that  the officials have notice of it. r\Iunicipalities should not be en- 
couraged to maintain conditions which they know ta be dangerous. 
The click of singletree and the jangle of trace chains have given way 
to the purr  of engines and the scream of brakes. Highway conditions 
which were safe enough for travel i n  a more leisurely era may become 
a menace in  the hurried life of today. Time marches on, and so must 
the lam. Old rules, born of another day, must constantly be scrutinized 
in the light of a changing world. The  ever restless troops of time in- 
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cessantly storm the old citadels. The oasis where we pause for the 
night is not the end of the pilgrimage; the Holy City which we seek 
always lies ahead. The  unquestioning acceptance of the rules of the past 
is not an  unmixed blessing. A formal logic which reasons from prece- 
dent alone sometimes insulates the mind against the overwhelming logic 
of reality. I ain unwilling to extend further the logic of the rule which 
frees municipalities from liability for a n  injury due to a defect which 
was a part  of the original, general plan of street construction. That  
rule savors too strongly of the attitude of the tyrant kings of the Middle 
Ages who justified the most vicious wrongs by the simple formula, "The 
king can do no ~vrong." I n  Jack v. Greece, 135 Mix . ,  479, 238 N. Y. 
Supp., 294, i t  was said: "The courts mill not substitute their judgment 
for that  of towns in planning a public improvement, but when the im- 
provement has been made they mill hold towns to their obligation to 
keep the improvement, if a highway, in a reasonably safe condition, and 
thus impose liability even though the condition mas of original construc- 
tion." I n  Iiiernnn v. A-mu Yo&, 43 N. Y. S., 538, 1 4  App. Div., 156, 
there is a statement of what I conceive to be the better rule:  "It cannot 
be held, as a general proposition, that a city may excuse itself from a 
charge of negligence as to the condition and care of its streets merely 
by claiming that  i t  acted judicially in determining to leave the street in 
a dangerous condition for public travel. The cases in  which any such 
rule can be applied a t  all must necessarily be quite limited." I t  is be- 
cause the view of the majority involves an  extension of the rule and not 
a strict limitation upon its application that I dissent. 

Retrospect: The  plaintiff was a guest i n  a Buick sedan (1933 niodel) 
driven by her husband, on the may from New York to Florida. The 
plaintiff, her husband, and two friends were in the car. They had 
stopped overnight a t  a tourist home in  Raleigh. At about 7 :30 o'clock 
the next morning they started on to Florida. Plaintiff was sitting in 
the back seat with a lady friend. H e r  husband mas driving about 18 
or 20 miles an hour along Person Street, going south on U. S. Highway 
KO.  1, and a t  the intersection of Person and Jones streets, plaintiff 
testified: "The car went down in  a ditch and I was thrown up to the 
top of the car. I t  ment down and I was thrown u p  again to the top of 
the car. I did not know what was going on. I just couldn't pick myself 
up. I fainted. That  ditch was on one side of the street, on Person 
Street, a t  the intersection of Jones. I vent  into the first ditch and be- 
fore I knew what happened we ment into another ditch. . . . I was 
put into a cast from my knees u p  to my  chin. . . . I had no use 
of my  hands or arms. I couldn't sleep during that  period and they had 
to give me injections-about four or five a day-to kill the pain for a 
short time, but i t  always came back. I cried all the time, i t  hurt  me all 
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over. I suffered terribly." S h e  described her  terr ible  suffering. T h e  
doctor i n  K e w  T o r k ,  who la te r  attended her, testified i n  p a r t :  "The 
f rac ture  is  of a permanent  na ture  bearing i n  mind  t h a t  there is a dc- 
fo rmi ty  which cannot  be bettered i n  a n y  n a y .  I t  is a fixed deformity 
causing undue tension of tlie muscle and  tendon struc~tures  about the  
side of fracture." 

T h e  two ditches o r  gulleys were s i s  o r  seven inclics deep, and  the c : ~ r  
i n  crossing caused plaintiff, while r id ing  i n  the  rear  seat, to  be thrown 
to the top of the  car. Tlic testimony of thc ci ty  e~lgiliccr sliows no city 
planning by  the  gorern ing  body of the  city a t  this  intersection-at 
least this  was a question f o r  the  jury, if the planniirg ivould tletcriniilc 
this  controversy. I t  was i n  evidence t h a t  on nuinerou; occ:wions acci- 
dents occurred a n d  ears and  persons -\!ere in jured  a t  the  i~i tersect ion 
where these dips and  gulleys were, a d  tlic accidents reported to  the 
city of Raleigh. T h e  j u r y  a n a r d e d  plaintiff a small verdict-$1,500. 

We a r e  now spend in^ hundreds of thousands of dollars invi t ing 3 
strangers  t o  Sort11 Carolina. W e  should a t  least assun, these strangers 
of a safe  haven withi11 our  borders. T h e  ju ry  of tn.el\-cb men, under  the 
l a w  of "Good moral  character  a n d  sufficimt intelligence," gave dain- 
ages. I th ink  their  verdict should be ~ ~ ~ t a i l l f d .  T O  the  t ra re l ing  public 
let us  n a r e  the  usual  signal, ( ( T h a n k  y o u ;  come again." 

DOLLY 0. STPERS v. FORSYTEI COUR'TY ET AL. 

(Filed 15 December, 1037.) 

1. Shwiffs § G C h .  431, Public-Local Laws of 1989, held t o  give county 
commissioners authori ty  only over deputies placed on1 salary basis. 

Ch. 451, Public-Local Laws of 1920, giving the county commissioners of 
Forsyth County certain authority over deputies sherifl', applies only to 
deputies placed on a salary basis under the discretionar:? power given the 
commissioners by the act, and the power to discharge deputies given by 
see. 6 of the act refers only to deputies placed on a salary basis by the 
commissioners, and the county commissioners exercise nct control or super- 
vision over fee deputies, are  appointed by, and act for, the sheriff, 
and whose only official connection with the county is  through the sheriff. 

2. Statutes § 6a- 
The title of an act may be called in aid of i ts  construction. 

3. Master and Servant 3-Deputies sheriff are no t  r,n~ployees of the  
county within t h e  meaning of the  Compensation Act. 

Deputies sheriff are  not employees of the county with n the meaning of 
the Sort11 Carolina Workmen's Compensation Act as  the office of deputy 
sheriff is constituted under the general laws of the Slate, and ch. 451, 
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Public-Local Laws of 1929, does not apply to fee deputies in  Forsyth 
County, and has no bearing upon the question of whether such fee depu- 
ties a re  employees of the county. As to whether deputies placed upon a 
salary under provision of ch. 451, Public-Local Laws of 1929, a re  em- 
ployees of the county within the meaning of the Compensation Act, 
qucere. 

4. Sheriffs § %Deputy sheriff is appointee of sheriff and  acts in his stead 
in ministerial matters,  and is not  agent  or employee. 

A deputy sheriff holds office a s  a n  appointee of the sheriff, and acts 
in his name and stead in ministerial matters, and the law casts responsi- 
bility on the sheriff for the acts of his deputy in the same manner a s  if 
the sheriff had officially performed the acts, and a deputy holds an 
appointment a s  distinguished from an employment, and is neither an 
employee nor an agent of the sheriff. The cases referring to a deputy 
as  a n  "agent" or "employee" of the sheriff distinguished in that those 
cases should be interpreted with reference to the question of law therein 
presented a s  to the liability of the sheriff to third persons injured by the 
acts or omissions of a deputy. 

3. Master and  Servant § 38-  
A deputy sheriff is not an employee of the sheriff within the meaning 

of the North Carolina Workmen's Compensation Act. 
DEVIK, J., dissenting. 
CLARKSON, J., concurs in dissent. 
SCHENCK, J., concurs in dissent in part. 

APPEAL by plaintiff f r o m  llili, Pperinl . J u d q e ,  a t  M a r c h  Term,  1936, 
of FORSTTII. 

Proceeding under  TVorkmen's Compensation , k t  to  determine liability 
of defendants t o  dependents o r  next of k i n  of Jessie J. Styers, deceased 
deputy sheriff. 

T h e  hear ing  Commissioner made  findings which v e r e  la ter  adopted 
and  approved by  the  F u l l  Commission. 111 summary  they a r e :  

1. T h e  deceased, Jessie J. Styers, sustained a n  i n j u r y  by  accident on 
2 October, 1931, whicll resulted i n  his  death, and a t  t h e  t ime of the acci- 
dent  he was  engaged i n  the  performance of h i s  duties as  a deputy sheriff. 

2. T h e  deceased left a s  dependents his ~vidow, claimant  herein, and 
one son. 

3. T h e  prorisions of ch. 451, Public-Local Laws 1929, entitled 
act  authorizing the placing of al l  deputies sheriff i n  Forsy th  County on 
a salary basis," a rc  set out and  made a p a r t  of the findings. Under  th i s  
act the commissioners of Forsy th  County a re  authorized t o  place the  
deputies sheriff of said county on a salary basis, and  effective coi1te111- 
pornneously with such determinat io~l ,  following discussion and consider- 
a t ion wi th  the  sheriff, "to employ and  to discharge deputies sheriff." I n  
section 6 of the  act  the  commissioners a r e  authorized and empowered i n  
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their discretion, after consultation with the sheriff, "to discharge any 
deputy sheriff of the county a t  any time without prior notice." 

4. The  deceased m-as not placed on a salary by the county commis- 
sioners and they exercise no control over him. H e  was appointed by the 
sheriff and worked on a fee basis. H e  was not an e i n p l p e  of Forsytli 
County. 

5. The  defcndant, J. Transou Scott, sheriff, had more tlian five reg- 
ular employces in the form of fee deputies, and the said sheriff had not 
rejected the pro~ision's of the Workmen's C'ompensatioi~ Act. The dc- 
ceased was an  employee of the sheriff, and the injury by accident, which 
resultc~l in his death, arose out of and in tlie course of liis eniployment. 

Upon these findings compensation was anarded the plaintiff as against 
J. Transou Scott, sheriff, and denied a i  against Forsytll Coullty and it- 
insurance carrier, the Maryland Casualty Company. 

On appeal to the Superior Court i t  was held that  the deceased was 
not an  e m p l o ~ e e  of either defendant, and tha t  the c1:iimant was not 
entitled to compensation under the act. 

From the judgment of the Superior Court the claimlnt  appeals, a>- 
signing errors. 

Ellcdge & ll'ells for plaint i f f ,  appel lant .  
l l u f c h i n s  & I'arlier for de fendan t  F o r ~ y t l ~  Comfy, appellee. 
Ra tc l i f f ,  I I u d s o n  '6 F e w e l l  for de fendan t  sheriff', appellee.  
TI' .  C .  Gin ter  for dc fendan t  C'asual fy  Co.. uppellee.  

STACY, C. J. The first question for decision is whether plaintiff's in- 
testate a t  the time of his in jury  and death was an  employee of Forsyth 
County, engaged in compensable x-ork within the meaning of the Work- 
n~en's  Compensation Act. 

The pertinent findings of the hearing Conimissioiler, \,hicll were later 
a p p r o ~ e d  by the Ful l  Comnlission, follow : 

"It  is argued that  by ~ i r t u e  of said ch. 431, Public-Local Laws of 
1029, the deputies sheriff of Forsyth County are 'fully subject to the 
county commissioners.' T e  cannot so find. I t  is true that  the county 
comnlissioners are authorized in  their discretion to place the deputies 
sheriff on a salary basis and that  contemporaneously ~ i t h  such action 
said chapter clothes the commissioners with the power to  appoint and 
to discharge deputies sheriff. The  evidence is tha t  tl-e deceased was 
appointed by the sheriff, that  he worked on a fee basis, and there i? no 
evidence that  tlie county commissioners exercised any control over him. 
We find as a fact that  the county cornmissioners nerel placed the dc- 
ceased upon a salary basis and that  he was not subject to discharge by 
them. F o r  the reasons stated i t  is further found as a fact that  the de- 
ceased was not an  employee of Forsyth County." 
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Upon a review of the case the Ful l  Commission concluded : 
"We also agree with the conclusions of law of Commissioner Wilson 

in which he decides that  Forsyth County and the insurance carrier, 
Maryland Casualty Company, are not liible for compensation in this 
case. 

"The special act refers to Forsyth County, ch. 481, Public-Local Laws 
of 1929, relates entirely to deputies sheriff who are placed on a full time 
salary basis. As to these deputies the county is authorized and em- 
powered to employ and to discharge them. I t  is t rue that  i n  section 6 
of the act the commissioners are authorized and empowered in their 
discretion to discharge any deputy sheriff of the county a t  any time 
without prior notice. I t  is our opinion that  this section, construed with 
the act as a whole, would be limited to those deputies who were placed 
by the con~missioners on a full time salary basis. This is the main 
subject matter of the act and of which i t  deals i n  details in other sec- 
tions thereof.'' 

The foregoing is correct, as the legislation in  question deals only 
with salaried deputies, and makes no reference to fee deputies. Indeed, 
the title of the act, which may be called in aid of construction ( P r e i g h f  
Discriminat ion Cases, 95 N.  C., 434), is indicative of its purpose: "An 
act authorizing the placing of all deputies sheriff i n  Forsyth County on 
a salary basis." Those not placed upon a salary basis remain fee depu- 
ties, unaffected by the statute. This act, then, may be put  aside as in- 
applicable. I t  has no bearing upon the case. The  deceased did not 
come within its terms any more than other fee deputies appointed by 
the sheriff. I t  was not intended to  corer such deputies. The commis- 
sioners exercise no control or supervision over fee deputies. This be- 
longs exclusirely to the sheriff. lu'or was i t  intended by see. 6 of the 
local act in to confer authority upon the commissioners in their 
discretion to discharge such deputies. They are appointed by and ac t  
for the sheriff, who alone is responsible for their conduct. They hare  no 
official connection with the county except through the sheriff. 

I t  is conceded that  the deceased was  not an-employee of the county 
within the meaning of the Workmen's Compensation Act, unless made 
so by this special legislation. Saunclers v. Allen,  205 N .  C., 189, 179 
S. E., 745. 

I n  a well considered opinion in  Board of Supervisors  v. Lucas, 142 
Qa., 84, i t  was held (as stated in  the 7th headnote, which accurately 
digests the opinion) : "A deputy sheriff or special officer appointed by 
a sheriff fails to come within the purview of the Workmen's Compensa- 
tion Act as an  employee of the county, because there is no contract of 
hire, express or implied, between him and the county. I t  would also 
seem that  he would be excluded on the ground that  the duties of a deputy 
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sheriff are not in the usual cour,c of the trade or busil1c.s of the c o u ~ ~ t y  
or its g o ~ e r n i n g  body." 

The law as  declared in TTirginia is accordant with oul. o\rn decisio~~s.  
S u u n d e r s  v. , l l lcn ,  s u p r a ;  Hollozcell  v. D e p a r t m e n t  of C 3 n s e r c n f i o n  and 
U P I ~ C ~ O ~ ~ ~ I C I ~ ~ ,  20G S. C., 20G, 173 S. E., 603. I t  followi, therefore, that  
liability was properly denied as against the county and its insurance car- 
rier. On the argument it was stated that, in fixing the insurance rate 
for the county, fee deputies nere  not reported as ha& for premium. 

The second question presented for dcrision is nlietlier plaintiff's in- 
tcatate a t  the time of his iu jury  and (lent11 1 ~ 1 s  an  employee of tho 
sheriff ~v i th in  the meaning of the 1fTorhmer~'s Compcnwtion ~Lct.  The 
:msner to this question Tras adumbrated in  S f a d i n g  v .  J l o r r k ,  202 N. C., 
564, 1G3 S. E., 594, and later given in I l o r d ~ r s  v. C l i n e ,  a n t e ,  472. 

Tlie status of a fee dcputy ill thi, jurisdiction i.: that  of a miniqterial 
officer--an "arm" or "limicl" of the sheriff--uho acts fcr  the sheriff in 
ministerial matters ill hi5 name and stend. 22 R. C. L., 552. "LZ 
deputy is usually defined to be one who, by appointment, exereices an 
office in  another's riglit." P i l a n d  2.. T a y l o r ,  113 AT. C., 1, 18 S. E., 70. 
Consequeritly i t  has been held that  upon the' insanity of the sheriff his 
deputy can 110 longer act. ,Yo~ncrc  I ? .  Cottlrs., 123 S. C., 352, 31 S. F.. 
873 

I t  is t rue that  in some of the cases a de11utj is loose y spoken of a, 
an  "employee of the sheriff" or a i  an  "agmt of the s leriff," but the 
designation is  inexact, and is not to be found in  those cases dealing 
\\it11 his precisc status. L a n i c r  c. Greenv i l l e ,  174 N. C., 311, 93 S. E., 
550; C'ansler L > .  P e n l a n d ,  125 N .  C., 578, 34 S. E., 683; P a t t e r s o n  v. 
B r i i f ,  33 N. C., 383. Compare R. R. u. F i s h e r ,  100 N. C., 1, 13  S. E., 
698. In the cases nhere  such appellation :lppears the court was con- 
rerncd n i t h  the liabdity of the sheriff for some act or dpreliction of his 
deputy, and not with the precise principle-agency, ident ~ t y ,  or responsi- 
bility cast by l aw-upr~  \\llicl1 liability should he made to d e p c ~ ~ d ,  for 
the application of any one of thcae principles would produce the same 
result in an  action by the i l~ ju red  third person. See Htrnze 11. P e n l n n d ,  
194 S. C., 234, 130 S. E., 3S0, and R. R. 2) .  F i s h e r ,  aupra .  The rela- 
tion existing betnecn the sheriff :rid his d ~ p u t y ,  upon I\-hich li,~hility 
for compen.:ation dcpencls, n a s  not in mind or considcred. 'Tis well 
agaili, perhaps, to o b s e r ~ e  the oft-repeated admonition that  every ex- 
pre.sion, to be correctly understood, ought to Ire considei.ed with a view 
to the circumst:~~ices of its usc. He?yer c. B u l l u c l , ~ ,  210 S. C., 321, 186 
S. E:., 356. And as said by X a r s l ~ a l l ,  C. J., in 1;. S. z.. R u r r ,  4 Cranch 
470: "Eyery opi~lion, to be correctly understood, ougllt to be considered 
with a v iex  to the case in which i t  v a s  tlelivered." 
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As  betweell the i ~ ~ j u r e d  party and the sheriff, there ia a choice of 
theorieq, equally efficacious, and all leadii~g to liability. Hut n1it.n we 
comc to consider the responsibility of tlie >heriff to lii? deputy n different 
question is presented. This call? for a r econde ra t ion  of the former 
decisions lwfore they can be regarded as 1)recedentq ill a c:r.e lilw the 
present where the correctriess of the theory upon which thcy are prccli- 
cated is  to 11e determined. Tnctead of co~~tro l l ing  precedent., forsooth 
some are found to he only inns for the night. good enough for the time 
and pu rpo~e ,  1,ut the Ian,  like the travelw. \ \ : iz  up ant1 inoviliq on the 
morrow. 

For  exariiple, it is suggested that  Ilvilli\ 1.. -Il l  1 1  i r i ,  53 S. C., 6.' (De- 
cember Term, ISGO), and S. c. & t l a i o n ,  1 2 7  S. (I., ;1'., 3 7  S. E . l : i 7  
(September Term, 1900), are in conflirt, :llld, at firit blush. t l q  1 1 1 ; ~ ~  

seem to he. The holding ill the former \\:I. that a dcl)uty dieriff i.: i ~ o t  a 
"public oficer" nitliiri the rncani~ig of tl~ch iefcre11c.e statute, Re \ .  C'oclo. 
cli. 31, see. 114, while thc pronouncement in the latter \ \as that the 
defcrdant who resiited a deputy tax collector of an  es-sheriff n i t h  tax 
list i n  his hands xias guilty of resicting and ohtructi i lg a "public ofE- 
cer." The suppoietl couflict, h o n e ~ e r ,  is more failrifnl than real for, 
in fact, the tn o cnqc.: are coi~ui.:tetlt, \\1i~11 1 i i Jx \  etl ill the light of t h t~  true 
character of a deputy n.110 acts autl~ori tat irely only as the sherifl's 
representative. The fir>t was an  :~ction by the 41eriff ag:rli~\t his 
deputy; the sec.ot~cl :L criminal proserution. 

"Thc deputy is not the agent or ser\:lllt of the sheriff but is hi, r e p  
resentative, a i d  the qlicriff is  liable for hi- :lets a s  if they had bceli done 
by himself." IITnate,  J . ,  i n  X i t h e 1  1 % .  i q ~ i ~ t f l l ,  I b S  C:I~., 199, 205 Pac., 
113. 

I11 Flnnngc~it 1.. Hoyi ,  36 Vt.. 563, SG Am. L)ec., 657, it vns  held that 
acts of a c1eput~- are uot to be rcgnrtlecl a \  acts of thc slicriff in the s e n v  
of either ageilcy or identity, but rather 111 the sciise of official reqponqi- 
bility cast by 1an upon tlic qheriff for the acts of his deputy. 

Speaking directly to the point, L'clrr e t f ,  J . ,  deli\ ering the opinior~ of 
the Court, said : 

('It is  claimetl that all official acts by the deputy are to be regi~rded 
as done hy tlie .hcriff to tlie same intent, and to every legal effect, as if 
done by the sheriff hil~lself-in other words, tlint the deputy is lmt the 
agelit or i n s t r u i n ~ ~ ~ t  by n l ~ i c h  the iheriff act-, and ha,- no int1el)endcnt 
status and fnnct~ons.  TTe are mindful of n h a t  has been held ant1 said 
in Johnson C. Edson, 2 Alilieii, 299; Duais z.. X l l l e r ,  1 Tt . .  9 ;  Bliss v .  
Stevens, 4 Id., 88, and -1yer c. Jnirzesoi~, 9 Id., 3G3, and though no 
practical inroii\enie~ice or injury would qecm likely to result from the 
xiew therein t:~kcn :~nd expreisetl, :I. to the relatioil existing between 
the shhriff and hi< dcpnty, if confined to cases of a similar kind, it still 
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seems to us that it would hare been as well, even in those cases, to have 
adopted a different view, and one that could have been xactically acted 
upon in  all cases without incongruity, and without resnlting in  embar- 
rassment or injury in any. 

"Without undertaking to overlde tlie view expressed in those cases, 
as applied and acted upon in them, we think the truer and morc legiti- 
mate view is that while in a certain sense the acts of tlie deputy are to 
be regarded as the acts of the sheriff, yet not in the sense of either. 
agency or identity, but rather in the sense of official relation and of 
responsibility cast by lam upon the sheriff for the acts of his deputy, 
not in the sense that what the deputy does is done by the sheriff, but 
that for what he does the sheriff is made responsible, the same as if he 
had officially done the same thing." 

Again, in Rich v. Graybar Electric Co., 123 Tex., 470, 84 S. W. (2d). 
708, 102 A. L. R., 171, it is held: "The liability of a sheriff or con- 
stable for the official acts of a deputy is not based upon the doctrine of 
respondeat superior, but on the fact that the deputy is his representative 
for whose acts he is liable as if they had been done by himself." 

Likewise, in Iittsalz v. ~lIcCorkle, 100 Wash., 318, the whole matter is 
summed up in a single pithy sentence: '(The acts or oinissions of Gif- 
ford as deputy were the acts or omissions of McCorkle ,is sheriff." 

Under our lam a deputy is authorized to act only in ministerial mat- 
ters, and in respect of these matters he acts as vice principal or alter ego 
of the sheriff, for the sheriff "and his deputy are, in contemplation of 
law, one person." R. R. v. Fisher, supra; Willis v. Melvin, supra. 
"Hcnre it is that, although a sheriff in some of his duties is a judicial 
officer, and as such may not act by deputy, yet in the main his duties are 
merely ministerial, and as to such i t  is implied, when not so provided 
by statute, that he may act by a substitute"-Dillard, J., in Yeargin v. 
Siler, 83 N. C., 348. The acts of the deputy are act13 of the sheriff. 
Horne n. Allen, 27 K. C., 36; Hampton v. Brou'n, 35 S. C., 18;  S, v. 
Alston, supra. For this reason the sheriff is held liable on his official 
bond for acts of his deputy. S. v.  Roane, 24 N. C., 144; McLean v. 
Buchanan, 53 N. C., 444; ,Spencer v. Xoove, 19 S. C., 2134; S. v. Moore. 
19 No., 369, 61 Am. Dec., 563; Brinson v. Thomas, 55 N. C., 414, 67 
Am. Dec., 224. "A sheriff is liable for the acts or omissions of his deputy 
as he is for his 0~11." Sutton v. Williams, 199 N. C., 546, 155 S. E., 160. 
I n  short, a deputy is a lieutenant, the sheriff's right-hand man, whose 
duties are coequal in importance with those of his chief. One who 
represents the high sheriff of the county in the capacity of deputy occu- 
pies no mean place. To call him an under-sheriff, as he is referred to 
in some of the cases, is more nearly correct than to style him an em- 
ployee. He  holds an appointment as distinguished from an employ- 
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ment. Such was his status a t  common law. I Blackstone's Commen- 
taries, 343; South v. ~llaryland, Etc., 95 U .  S., 396; Wilkerson v. Denni- 
son, 113 Tenn., 237, SO S.  W., 765, 106 8. S. R., 821, and note, 3 Ann. 
Gas., 297, and note. Such is his status now. Borders v. Cline, supra; 
Bielzn v. Bannick, 166 Wash., 465 ; Clement v. D m n ,  114 Cal. ~ l p p . ,  60;  
Price v. Pace, 50 Idaho, 353; 24 R. C. L., 979; 57 C. J., 731. 

The responsibility of a sheriff for the acts of his deputy, done colore 
o.ficii, rests upon the principle that "the hand that does or procures the 
act is liable." Coltraine v. XcCain, 14 N .  C., 308, 24 Am. Dec., 256; 
Satterzchite zl. Carson, 25 S. C., 549; Nart in  v. Xartin,  47 N .  C., 285; 
22 R. C. L., 586. "If there be a nonfeasance or neglect of duty by the 
under-sheriff, the sheriff alone is responsible to the party injured, and 
the default is  a matter to be settled between the sheriff and the under- 
sheriff." Lyle z.. Wilson, 26 N. C., 236. See Willis v. illelvin, supra. 
Vhether  this responsibility has been shifted to the county in the case 
of salaried deputies, we make no decision as the question is not presently 
before us. N o  doubt the proper authorities have considered the matter. 

On the whole, i t  is concluded that  the judgment of the Superior Court 
is correct and that  i t  should be upheld. 

Affirmed. 

DEVIN, J., dissenting: A careful consideration of this case leads me to 
the conclusion that  by virtue of ch. 451, Public-Local Laws of 1929 
(applicable only to Forsyth County), the status of a deputy sheriff as 
an  employee of the county is thereby recognized and established, since 
by sec. 6 of the act express authority is given the county ~ i t h  reference 
to fee as well as salaried deputies. The  statutory definitions of "em- 
ployee," "employer," and "employment" are comprehensive enough to 
include the service of a deputy sheriff. Certainly the uncontroverted 
facts establish that  the deceasei deputy sheriff, ~es"sie J. Styers, serving 
under appointment by the sheriff, lost his life while engaged in serving 
papers for the county of Forsyth for which the county would have had 
to pay him, and i t  x-as found as a fact by the Industrial Cornmission 
that  the in jury  resulting in his death arose out of and in  the coursc of " " - 
his employment, if he mere a t  the time a n  employee of the county or the 
sheriff. 

The  holding of this Court that  the deputy sheriff is an  employee 
neither of the county nor the sheriff leaves his employment status as a 
species of nullius filius-he is employed by nobody-yet he serves. 

I am authorized to say that  Clarlcsom, J., concurs in this dissenting 
opinion, and that  ~ c h e n c k ,  J., concurs in dissent from that  part  of the 
majority opinion which holds that  the deputy is not an  employee of 
the sheriff. 
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STATE v. 0. C. JOI ISSOS.  

(Filed 1.3 December, 3937.) 

1. Criminal Lam 5 ZSb--Prosecution for  continuing offense a s  bar  to  
sequent prosecution. 

The prosecution of a defendant for n brenc.11 of the uriininal In\\ 
stituting a continuing offense is a bar to a subsequent prosecution for 
breach during :my time IID to the institution of the first prosecution, hut 
does not ltnr n s~iltcequent proscw~tion for such breach nftcr the instit~l- 
tion of the first prosecution. 

- 

- 

sub- 

Cull-  

such 

2. "Continuing Offense" defined. 
h continuing offcnsc is n brench of tlic c r i ~ n i ~ ~ a l  law not tcrminntetl by 

n single act or fact, Itnt whic11 s~iIwi*ts for :L definite period and is in- 
tended to corcxr or apply to succwsire sinlilnr obligations or occurrences. 

3. Criminal Ilam § 23b-Prosecution for willful failure t c ~  support illegiti- 
mate  child is not  bar  t o  subsequent prosccution. 

Defendant was conricted and serrcd the sentcnce imposed for willfully 
failing and rcfnsing to sultport his illcgitinlnt~ child. ch. 228, Public Lam-5 
of 1933. Aftcr coinl,letion of his term. dcf(,nd;rnt still n i l l f ~ ~ l l y  failed and 
rcfusctl to s ~ ~ p p o r t  thr  rhild, nnd this ltrosecutiolk was instituted for 
brrncli of the s ta t~ i tc  subseclnc.nt to his releasc. Drfend: 11t clntered a plea 
of former jeopardy. I l c l d :  The ~iolnt ion of the statute constitutes n coii- 
tinuing offense, and the prior prosecntion is not a hnr to a prosecution for 
breach of the statute for the lxriotl snlweqnent to drfcwlant's release 
from the imprisonment inigosed in the first. prosecution. 

4. Bastards § 1- 
The willful f;~ilure and rrfusal to support an i l l e g i t i n ~ ~ t e  child, ch. 228, 

Public Laws of 1933, constitutes: :I continuing offenic, and the decisions 
under C. S., 4447 are  innpgo.itc, ~i l lcc  llncler the formc~r act abandonment 
was an cssentinl clement of the offense. 

APPEAL by  defendant f r o m  Sinclnir, ,I., a t  the  X a - j  Special Term. 
1937, of GUILFORD. KO error .  

This is  a cr iminal  action i n  ~ v h i c h  t h e  defendant  i s  charged n i t h  
violating the  provisions of chapter  22s  of the  Publ ic  L a m  of 1933, 
C. S., 276, subsections A t o  I, i t  being charged t h a t  the  defendant  will- 
fu l ly  neglected and  refused to support  and main ta in  his illegitimate 
child begotten of Mozclle Ray .  

O n  2 Apri l ,  1936, defendant  was indicted by ~ v a r r : n t  issued by  a 
justice of the  peace, i n  ~ v h i c h  he  was charged v i t h  un la~vfu l ly  and mill- 
ful ly  negleetilig and  refusing to support  and  main ta in  his illegitimate 
child, begotten of Xozelle Kay. Probable cause was f o  lnd  and  he was 
held under  b o d  f o r  his  appearance i n  the  municipal  court  of Greens- 
boro. Upon  his  t r i a l  i n  the municipal  court  he was convicted as  charged 
and  prosecuted his  appeal  to  the  Super ior  Court.  O n  t r i a l  i n  the Supe-  
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rior Court the jury found, upon separate issues, that the defendant was 
the father of the illegitimate child of the prosecuting witness, and that 
he had willfully failed and refused to support it. Judgment was pro- 
nounced that the defendant be confined in jail for a term of six months 
and assigned to work the roads as provided by law. The defendant 
served the term imposed and after the completion thereof still willfully 
and unlawfully failed and neglected to support said child. Thereupon, 
on 1 March, 1937, another warrant, charging that the defendant unlaw- 
fully failed and refused to support his illegitimate child begotten upon 
the body of Nozelle Ray for the period subsequent to his discharge was 
issued by a justice of the peace. When the case was called for trial the 
defendant entered his plea of former jeopardy. Probable cause was 
again found and the defendant was held under bond for trial in the 
municipal court. The municipal court overruled the defendant's plea 
of former jeopardy and entered a verdict of guilty. From judgment 
pronounced the defendant appealed to the Superior Court. 

On the trial of the defendant in the Superior Court the jury rendered 
the following special verdict upon the plea of former jeopardy, to wit: 

"We, the jury, upon the issue of former jeopardy submitted to the 
jury, find the following facts and return the same as its special verdict. 

"That the defendant 0. C. Johnson was indicted by warrant dated 
2 April, 1936, alleging that he did unlawfully and willfully fail and 
neglect to support an illegitimate child begotten on the body of Mozelle 
Ray, by the said 0. C. Johnson. 

"That said warrant was issued by W. S. Lyon, justice of the peace, 
and upon hearing on said warrant by John Strickland, J. P., before 
whom said case was removed, the defendant mas bound to the municipal 
court of the city of Greensboro, in which court said case was tried on 
24 April, 1936, under the law as set forth in chapter 228, Public Laws 
of 1933, when and where the defendant was convicted, and from the 
order made by said municipal court appealed to the Superior Court of 
Guilford County. 

"That said case came on for trial at  the August, 1936, Term of Guil- 
ford County Superior Court, when and where the jury returned the 
following answers to the issues submitted, to wit:  
"1. I s  the defendant the father of the illegitimate child of the prose- 

cuting witness, as alleged by her?  Answer: 'Yes.' 
"2. Has the defendant willfully failed and refused to support and 

maintain his illegitimate child? Answer : 'Yes.' 
'(That said court was a court of competent jurisdiction, that the jury 

trying said case was duly sworn and impaneled and was legally consti- 
tuted to try and pass upon said case. 
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"That upon the coming in of the verdict, counsel for the defendant, 
after conferring with his client, stated that  defendant dces not feel that  
he should make any contribution to the prosecuting witness for the use 
and benefit of the child after the court had intimated $1.50 per week, 
he admitting that  he was earning $20.00 per month, and that  he would 
rather be confined under statute. 

( 'Thereupon, it is ordercd and adjudged that  the defendant bc confined 
in the conimon jail of Guilford County for a period of :;is ( 6 )  months, 
to be assigned to ~ r o r l i  under the supervision of the State IIighmay and 
Public Works Comniisqion as provided by law. 

"That no other or further provision ~ v a s  imposed upon the defendant 
and he has fully served said sentence. 

"That after the defendant had completed his tern1 of six months and 
returned llornc another \\-arrant was taken out against the defendant 
under date of 1 March, 1837, as follows: 

"That on or about 16 February, 1037, 0. C. Johnson did unlawfully 
fail, rctfuse, and neglect to providc adequate support for  his illegitimate 
child begotten upon the body of one Mozellc R a y :  

"That in answer to said charge the defendant enters a plea of former 
jeopardy, and alleges that  he TI-as tried and convicted of the identical 
offense a t  the -1ugust. 1036, Term of this court, and has served six 
months sentence, whicli is thc masinlum under law, and that  said offense 
is not a continuing offense under the law and tha t  he is not guilty. 

"That the cllild with nllich the defci~dant is charged with unlamfully 
and willfully failing to support in thc present warrant  i~ the same child 
set out and described in the warrant  on which the defendant was tried 
a t  the August, 1036, Term, and for which conviction he served the term 
of six months. 

"That the defe~ldant has never contributed anything to the support 
of said child. 

"The defendant in the instant case was .tried on said warrant  in the 
municipal court of the city of Greensboro; his plea of former jeopardy 
was overruled, erdict of guilty was rendered against him, and judgment 
mas rendered the defendant to serve a sentence of six months on the 
roads, to be assigned to work under the supervision of the State IIighmay 
and Public TTorks Commission, as provided by law, and ~uspcndcd upon 
condition that  the dcfcndant pay to the prosecuting witness for the sup- 
port of' the illegitimate child in question the sum of three dollars ($3.00) 
per week. From said verdict and judgment the defendant gave notice of 
appeal to the Superior Court of Guilford County. 

"We, the jury, find the foregoing facts, and if on such facts the court 
is of the opinion that  the defendant has heretofore been placed in 
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jeopardy on the charge contained in the warrant, then we, the jury, 
answer the issue submitted to us, 'Yes'; and if the court be of the opinion 
that  the defendant has not heretofore been placed in jeopardy, then we 
answer the issue, 'No.' " 

An additional issue was submitted to and answered by the jury as 
follows : 

"2. H a s  the defendant 0. C. Johnson willfully failed and refused to 
support his illegitimate child? Answer : 'Yes.' " 

Upon the facts found by the jury, as set forth in its special verdict, 
the court was of the opinion, and so held, that  the defendant had not 
theretofore been placed in  jeopardy on the charge contained in the 
warrant, and thereupon, under authority contained in the special ver- 
dict, answered the first issue as to former jeopardy, "No." 

Upon the coming in of the verdict, the court pronounced judgment. 
The defendant excepted to the ruling of the court that  the facts found 
by the jury, as incorporated in its special verdict, did not sustain the 
plea of former jeopardy, and likewise excepted to the judgment pro- 
nounced, and appealed. 

Attorney-General  Seawel l  and A s s i s f a n t  At torney-General  ,Ifclllullan 
for the S ta te .  

S h a r p  & S h a r p  for de fendan t ,  appellee.  

BARKHILL, J. Does chapter 225 of the Public Laws of 1933 create a 
continuing offense? This is the one question involved on this appeal. 
I f  the act does not create a continuing offense, the defendant's plea of 
former jeopardy must be sustained. I f  i t  does create a continuing 
offense, his conviction upon a charge of willfully failing and neglecting 
to support his illegitimate child prior to 2 April, 1937, is a bar only to 
any further proceedings on account of his conduct prior to the date of 
his conviction. The defendant, through his counsel, consented that  the 
second issue submitted to the jury should be answered in the affirmative, 
and he thereby admitted that  since completion of his sentence under his 
former conviction he has TI-illfully failed and neglected to support his 
illegitimate child. I f  the act creates a continuing offense, his conduct 
after his discharge in  ~villfully failing and neglecting to support his 
illegitimate child creates a separate and distinct offense and his plea of 
former jeopardy will not avail him. 

The prosecution of a defendant charged with the violation of a con- 
tinuing offense is a bar to a subsequent prosecution for the same offense 
charged to hare  been committed a t  any time before the institution of the 
first prosecution. But it is not a bar to a subsequent prosecution for 
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continuing the offenie thereafter, as this is a new violaiion of the lam. 
Each clay during which i t  is continued constitutes a separate offense and 
will support a separate prosecution, provided the n-arrant or indictment 
alleges qeparatr and diqtinct times during 11-hieb the olfense was com- 
mitted. 16  C. J. ,  see. 447. Corn. v. Peretz ,  212 Mass., 253, 98 N. E., 
1051, L\nll. Ca. .. 1913-D, 434; Corn. 1 ' .  R o b i n s o n ,  126 hIa;s., 259, 30 Am. 
R., 674. Whew thc pcriodq covered by the 1wo indictments are entirely 
separate and di\tinct a pro~rcut ion  under one will not bar a proqecution 
under the other. 16  C. J., see. 447; U.  S. v. S z u i f f ,  186 Fed., 1002; 
 con^. 11. dndersoir, 220 Mats., 142, 107 N. E., 523. 

A continuing offcnse is an  u r l l n ~ ~ f n l  act or series of acts set on foot by 
a single impnlsc and ol~erated by a n  uninterinittent forte howeoer long 
a time i t  may occupy. When such an  act, or series of acts, runs through 
several jurisdictions. the offense is committed and cog1 izahle in  each. 
See A r m o u r  Paclcing Co. v. U. S., 82 C. C. A. (U. S.) ,  135;  14 L. R. A. 
(K. S.) ,  400, 153 Fed. Rep., 1. A continuing offense is :L transaction o r  
a series of acts set on foot by an  uninterrnittent force no matter how 
long a time i t  may occupy. Black's Lam Dictionary. .Dco$t? v. Sulli- 
van, 33 Pacific, 701, 9 Utah, 195 ;  E s l c p p  c. h ' l n f r ,  11 Okla. Cr., 103, 14:: 
Pacific, 64;  Sfale  v. B r o z u ~ ~ ,  133 Pacific, 1143. continuing offense is 
an  offense which continues day by tltay. h". 1.. J o n e s ,  201 S. C., 424, 
160 8. E., 46s. Lh offense is a crime or misdemeanor; a breach of the 
criminal l av .  "Continuing" means enduring, not terminated by a single 
act or f ac t ;  subsisting for a definite period or intended to cover or apply 
to successive, similar obligations or occurrences. A continuing offense, 
therefore, is a breach of the criminal law not terminated by a single act 
or fact, but which subsists for a definite period and is i n t d e d  to cover 
or apply to successive similar obligations or occurrences. 

Can i t  be said that  an  iildictnlent and conviction for keeping a gaming 
house, or maintaining a disorderly house, or a house of ill-fame, pre- 
cludes further prosecution of the same defendant for keeping the same 
gaming house, or maintaining the same disorderly hou. ;~ ,  or house of 
ill-fame, after his discharge from inlprisonnlent under the first convic- 
t ion? I t  has not been so held bx the court.. I f  n peison is indicted 
for practicing Ian- or  medicine, or other profession requiring a licensc, 
without first having obtained such license, does he by hi.; conviction and 
imprisonment tlicrehy vest hinisclf with a liee~lse to thweafter violate 
the lan. with impuni ty?  TTould one who is convicted of maintaining a 
public nuisance and n ho rcceired the maxiinum term therefor, thereafter 
be protected by tlic plea of former jeopardy in maintaining the same 
nuisance a t  the same place and undcr the same circun~stances after his 
discharge from custody? Can n-e say that one v h o  iq convicted on the 
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charge of vagrancy is forever thereafter protected by such a plea? W e  
feel that  no one would undertake to anslver these questions in the affirma- 
tive. 

Can it be said, then, that  the defendant, by reason of the fact that  
he has been convicted and imprisoned for his violation of the statute 
under consideration up to 2 April, 1937, was thereby relieved from the 
duty imposed upon him by tli; s ta tu te?  After his discharge from cus- 
tody, was i t  not still his duty to support and maintain his illegitimate 
child, and was not his willful failure and neglect to do so a crime sepa- 
rate and distinct from the one for which he v a s  convicted? We are of 
the.opinion that  these questions must likex-ise be answered in the affirma- 
tire. Could it be said that  if the defendant and his illegitimate child 
had resided in one county for the first twelve months of the life of the 
child and they had thereafter mored their residence to some other county 
the defendant by willfully failing and neglecting to support the child 
during the full period had not committed an  offense under this statute 
in each of the counties? Could he he indicted in the first county under a 
warrant  specifying the period of residence in the second county, or could 
he be indicted in the second county under a warrant  specifying the 
period of residence in the first? I t  seems to us that  of necessity this 
statute must be construed as a contilluing offense, and that  the defencl- 
ant's conviction for willfully failing and neglecting to support his child 
prior to 2 April, 1037, is no bar to a prosecution for a violation of the 
same statute subsequent thereto. 

We do not consider that  former decisions of this Court, under the 
provisions of C. S., 4447, are in point or controlling. An  essential 
element of the crime created by that  statute is abandonment. Without 
proof of abandonment a conviction cannot be had. This is certainly 
true up  until the time the act was amended to make the offense as to the 
children a continuing offense. An  abandonment takes place a t  a time 
certain. I t  cannot be continuing in  its nature. The moment a husband 
separates himself from his wife with the intent to discontinue the marital 
relations and to disregard and shirk the marital obligations and responsi- 
bilities in reqpect to providing for +upport, and otherwise, abandonment 
is complete. The  husband cannot again commit the same crime, as to 
the wife, without first reassuming the marital relations. 

The court below properly held that  defendant's plea of former jeop- 
ardy in this cause 6 s  no bar to the present prosecution. 

No error. 
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STATE O F  NORTH CAROLIKA Ex REL. A. J. JIAXWELL, COMMISSIONER OF 

REVESUE, V. D. C. WADDELL, JR.  

(Filed 16 December, 1937.) 

1. Taxation 2-Liability of income of trust estates to taxation. 
The successive Rerenue Acts show the clear intent of the Legislature, 

in the general plan of taxing all incomes, to tax incomes f r l ~ m  trust estates 
to the trustee if suc l~  income is not distributable during the tax year, 
and to the beneficiary, if distributed or distributable during the tax Sear. 

2. Same-Rents received by beneficiary under terms of will is taxable 
income and not bequest deductible from net income. 

The will in this case devised a certain building to defendant for life 
in trust for the payment of an annuity to a designated I~eneficiary, with 
provision that all income from the building in excess of the annuity 
should belong to the defendant, with limitation over to another trustee 
upon defendant's death. Defendant paid inheritance taxes apportioned 
and assessed against his interest in the building. Defe ldant contended 
that the incorne accruing to him personally from the building was a 
bequest within the meaning of sec. 301 ( 2 )  ( c ) ,  ch. 4, Public Laws of 
1023, and was therefore deductible from his gross income in determining 
his net taxable income, until he should receive therefrom ,in amount equal 
to tlie value of the building apportioned to him on which he paid inheri- 
tance tax. Hcld:  Cequests referred to in the statute include bequests of 
the corpus and not income derived from the property devised, and defend- 
ant, altl~ough llaving paid inheritance taxes on the value of his equitable 
interest in tlie corpus of the property deviswl, is subject to income taxes 
on the income received by him from the property. 

3. Taxation 5 28- 
The right to receive rents from property devised in trust creates a n  

equitable interest in the beneficiaries in the col-pus of the property, and 
inheritance taxes are  properly apportioned among t h e n  in accordance 
with their respective interests therein. 

CLARKSON, J., took no part in the consideration or decision of this case. 

APPEAL by  defendant  f r o m  Spears, J., at Chambers  of WAKE. 
Applicat ion f o r  revision of income taxes assessed and  t o  direct refund 

on income taxes alleged to have been improperly levied a i d  collected. 
A n  agreed s tatement  of facts  x a s  submitted t o  the  court  substantially 

as  follows : 
1. Leila J. Waddell,  wife of D u n c a n  Cameron Waddell,  defendant 

herein, died on  or  about  1 December, 1924, leaving a last will a n d  testa- 
ment. I n  I t e m  V of the  will she bequeathed to Gabrielle DeRossett 
Waddell a n  annui ty  of $1,000 f o r  and  d u r i n g  her  n a t u r a l  life, to  be pa id  
f r o m  t h e  income derived f r o m  the  P a r a g o n  Building i n  the  ci ty  of 
Asheville, N o r t h  Carolina, which annui ty  n.as made  a first charge on 
such income. 
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I tem V I  reads : "I give, devise and bequeath all the rest, residue and 
remainder of the estate, real, personal and mixed, and wheresoever 
situate, to my  husband, Duncan Cameron Waddell, i n  fee, except that  
certain property in  the city of Asheville, . . . known as the Para-  
gon Building, . . . and I give and bequeath said Paragon Building 
to said Duncan Cameron Waddell, i n  trust to handle, manage, control 
and improve in  such may as to him may seem desirable, and to collect 
all income therefrom, and out of said income he shall pay to Gabrielle 
DeRossett Waddell the annuity herein given in I tem V hereof, and all 
income derived from said property, not required to pay said annuity, 
shall be and become the personal property of the said Duncan Cameron 
Waddell." 

I tem V I I .  "After the death of my husband . . . I give and 
bequeath the said Paragon Building property aforesaid . . . to the 
Wachovia Bank & Trust Company of Winston-Salem in  trust to be held 
by i t  . . ." for purposes not involved in this controversy. 

2. After the death of the testatrix the Paragon Building was ap- 
praised for inheritance tax purposes at  $175,000. The value of Wad- 
dell's interest, as apportioned by the commissioner and being held subject 
to inheritance taxes, was $106,116 of the $175,000 valuation, on which 
amount inheritance taxes were assessed against Waddell individually as 
beneficiary, and the total amount of such taxes mere duly paid by him 
to the Commissioner of Revenue. 

3. Thereafter, for the years 1925 to 1935, both inclu~ive, the Commis- 
sioner of Revenue annually assessed against the defendant income taxes 
on all the net rents collected by him from the said Paragon Building, 
which income taxes defendant paid under protest and made due demand 
each year upon the said Commissioner for a revision and resettlement of 
same and a refund of the additional amount so paid. 

The amount of the income taxes in controversy is not in dispute. 
Upon refusal of the Commissioner of Revenue to refund the income 
taxes the defendant claims were illegally collected from him, exceptions 
were duly entered and an  appeal was duly taken to the State Board of 
Assessment, i n  accordance with sec. 7880 (156) of the Consolidated 
Statutes. The board denied the appeal, to which ruling the defendant 
duly excepted and appealed to the Superior Court of Wake County. 
The Superior Court held as a matter of law that  the net rents collected 
by the defendant from the Paragon Building for the years in question 
are subject to income taxes, were properly assessed by the plaintiff, and 
were legally due by defendant, and that the defendant is not entitled to 
have same refunded to him. 

From judgment in accordance therewith, defendant appealed to the 
Supreme Court, and assigned error. 
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i i f f o r n e y - G e u e r a l  Seawel l  a n d  Assis tant  A t torneys -Genwal  M c M u l l a n  
and  B r u t o n  for t h e  S ta te .  

A l f red  S. Barnard  and  Jas .  I. X a s o n  for de fendan t ,  appel lant .  

WINRORXE, J .  Upon the agreed facts of this case, are the net rents 
received by the defendant from the Paragon Building taxable income 
within the meaning of tlie Rerenuc Ilct of 1023, and sub;equent years? 
The ansxver is, yes. 

The question of law here presented has not licretofore been consid- 
ered by this Court. Therefore, that  the question map  he clearly con- 
sidered, i t  is appropriate to analyze p ~ r t i n e u t  sections of the Income 
Tax  Scliedule of the Rewnue ch. 4, Public Laws 195'3, which were 
effectiw a t  thc beginning of the tax  years involved here. 

Thus we find: The general purpose of the act is to impose a tax for 
the use of tlie State government upon and v i t h  respect to :he net income 
a.; therrin defined, of each resident, individi~al or corporation, of the 
State, and upon the income earned within the State of every nonresi- 
dent individual or corporation having a business or agency in the State 
for the calendar year 1923 collectible i n  the year 1924, and similarly 
for subsequent years. Secs. 104 and 200. The tax is likewise '(imposed 
upon resident fiduciaries, . . . which s h d l  be levied, collected and 
paid annually n-ith respect t o :  ( a )  That  part  of the l e t  income of 
eqtatcs :~nd trusts nliich has not bccon~e distributable during the income 
tax  year. . . . See. 205. Then, too, "Every individual taxable 
under this act v h o  is a beneficiary of a n  estate or trust s l~a l l  include in 
his gross income the distributable share of the net income of the estate 
or trust, received by him or distributable to him during the income 
year." Sec. 302. "Net income" means "the gros5 income of taxpayer 
less the deductions allo~ved by this act." Sec. 300. "The words 'net 
income' mean the gross income of a taxpayer from . . . rents 
. . . and inconle derived from any source whatever." Sec. 301 (1). 
"The words 'gross ~ I I C O ~ I C '  do not include the following items, which shall 
be exempt from tasation under this ac t :  ((1) The value of property 
acquired by gift. bequeqt, devise or descent (bnt  the income from such 
property shall be included in gross income)." Sec. 301 ( 2 ) .  

The purpose and intent of the Legislature is manifest. The language 
is  understandable and needs no judicial interpretation. I t  is clear that  
the Legislature intended, i n  the general plan of taxing all incomes, to  
t a s  incomes from trust estatcs: ( I )  T o  the trustee, if not distributable 
during the tax year ;  (2 )  to the beneficiary, if distributed or distributable 
during the tax year. 

I n  the present caw the effect of the will is to devisc the Paragon 
Iluilding to D. C. T\Taddcll, Jr.,  trustee, in trust to collect ;he rents, and, 
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after paying to another a stipulated sun1 annually, the net rents thew- 
from are distributable to D. C. Waddell, .Jr., indivicl~~ally. a n n ~ l l y  for 
life, with remainder over. 

The  defendant contend>, however, that the i n c o t ) ~ r  to him from the 
Paragon Building is a bequest within the meaning of see. 301 ( 2 )  (c ) .  
ch. 4, Public L a m  1923, and that  until he shall have received thcrcfronl 
a n  amount equal to the value of the Paragon Building apportioned to 
him on which he paid inheritance tax, any amount reccirctl 1)y hi111 
therefrom is not income, but a part  of the gift. 

The same question and contention, upon similar state of facts, tind 
under like statute, has been presented to and decided by the Suprcmr 
Court of the United States. The Federal act contains a provision in the 
exact language of sec. 301 ( 2 )  (c) ,  ch. 4, Public Laws 1923. 

The case of I r w i n  V. Gacif, 268 U. S., 161, 69 L. Ed., 859, 45 S. Ct.. 
475, decided 27 -1pri1, 1925, is fully in point, and i i  d~cisive of tht. 
instant case. Under the will there involved the residue of the estate 
was left i n  trust, and a portion of the income therefrom vaq directed to 
be paid to Gavit during his life, subject to be cut off by certain prc- 
scribed condition>. The contention was made by the tlefcndant and the 
court below held that the gift to Gavit v a s  a bequest and not taxable 
under that  provision of subsection B of see. 2 of the Federal Income Tax 
Act of 1913, ch. 16, ~ l i i c h  prescribed that '(the value of propt>rty ac- 
quired by gift, bequest, devise or descent" is not to be included in net 
income, but only the income derived from such property is subject to 
such tax. J u s t i c e  H o l m e s ,  after quoting from sections of the Federal 
Income Tax Act'of 1913, said : "The language quoted leaves no doubt in 
our minds that  if a fund mere given to trustees for .\. for life with 
remainder over, the income received the tnlstces and 1mid o w r  to ,\. 
would be income of A. under the statllte. I t  teems to 11.; hardly less 
clear that  even if there were a specific provision that  A\. should h a w  no 
interest in the corpus ,  the payment; would be income none the less, 
within the meaning of the statute and the ('onstitution, and by popular 
speech. I n  the first case i t  is true that  the bequcst might be said to he 
of the corpus  for life, in the second i t  might be said to be of the incomc. 
But  we think that  the provision of the act that  exempts bequests nssunic35 
the gift of a corpus  and contrasts it ~ v i t h  the income arising from it, but 
was not intended to exempt income properly so-called simply because of 
a severance between i t  and the principal fund. S o  such conclusion can 
be drawn from E i s n e r  c. X a c o m b c r ,  252 U .  S., 189, 206, 207. The 
money was income in the hands of the trustees and we know of nothing 
in the law that  prevcnted its being paid and received as income by the 
donee. The courts below went on the ground that  the gift to plaintiff 
was a bequest and carried no interest in the c o r p ~ s  of the fund. We 



576 IZIT T H E  S U P R E M E  COURT.  [a12 

do not regard those considerations as conclusive, as we h a w  said, but if i t  
were nlaterial a gift of the income of a fund ordinarily is treated by 
equity as crea t in i  an  interest i n  the fund. Apar t  from technicalities, 
we can perceive no distinction relcvant to the question before us between 
a gift of the fund for life and a gift of the income frorr it. The fund 
is appropriated to the production of the same result whichever form the 
gift takes." 
u 

The appellate courts of S e w  york, considering a statute in  the exact 
language of sec. 301 (2 )  (e) ,  ch. 4, Public Laws 3923, have followed the 
decision of the United States Supreme Court. 

I n  the case of People cn: rel. K n i g h t  c. Lynch,  255 X. T., 323, 174 
N.  E., 696, testator had devised and bequeathed all of his property, both 
real and l~ersonal, to the executors in trust to collect the rents therefrom 
and to pay over one-third of the net income from such property to his 
wife for and during the term of her natural life, i n  a t  least quarterly 
paylncnts. She contended that  tlle payments were not income. The 
Court of Appeals of S e w  Pork ,  speaking to the question, said:  "In a 
word, the income ~ l i i c h  a widow receives on her dower interest. which- 
ever may she takes it, is incomc taxable under the lam, and not a capital 
payment in any sense. . . . That  the income from this trust estate 
is not exempt as a gift or bequest, see Irivin u. GnEit, 26f1 U. S., 161, 45 
S. Ct., 475, 69 L. Ed., 897." 

Again, more pertinent to the instant case is White v. Gilchr-ist, 211 
N .  Y .  S., 746, where a beneficiary receiving income from property 
devised in  trust, contested liability for income tax thereon. After citing 
and quoting Irwin 2 ) .  Gapi f ,  supra, the New York Court sa id :  "We 
think that, under the holding of the Supreme Court, the claim of the 
petitioner herein cannot be sustained, namely, tha t  as to  her the annual 
paymeiits constituted a 'legacy' not subject to income lax  under that  
provision of the law . . . which excludes from gross income the 
value of property acquired by . . . bequest. . . . The sum in- 
volved is thus incoine to the estate. . . . Moreover, the mere fact 
that  the intangible interest of petitioner mas described as a n  'annuity' 
and its capitalized value was fixed for inheritance tax purposes in 1911, 
the tax upon which was paid by the petitioner, does r o t  make these 
annual payments exempt from income tax. This worked no real change 
in the character of the payments, and the State is not estopped." . - 

I n  support of his contention that  the income to h i n  is a bequest 
within the incaning of the act, defendant relies upon Bu,*nctf  v. Logan, 
283 U. S., 404, and Burnett  1,. JT'hifehouse, 283 U. S., 148, 75 L. Ed., 
918. These cases are distinguishable from and are not applicable to 
the facts in tlle instant case. I n  the Loqan case, supra, .he transaction 
was the sale of stock. P a r t  of the consideration was to be paid annually 
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thereafter. The question related to profit-which was realizable only 
after the value of the stock had been paid. The W h i t e h o u s e  case, szipra, 
provided for an  annuity of $5,000 to the defendant. Authority was 
given to the executors to retain personal property to provide for the 
payment, J u s f i c e  X c R c y n o l d s ,  writing the opinion, said:  ",Is held 
below, the bequest to Mrs. Whitehouse was not to be paid from incon~e, 
but of a sun1 certain, payable a t  all events during each year so long as 
she should live. . . . I r w i n  z3. Qnz ' i f  is not applicable. The be- 
quest to Gavit n-as to be paid out of income from a definite fund. I f  
that  ~ i e l d e d  nothing, he got nothing. This Court concluded that  the 
gif t  was of money to be derived from income and to be paid and received 
as income by the donee. Here the gift did not depend upon income, 
but was a charge upon the whole estate during the life of the legatee to 
be satisfied like an  ordinary bequest." 

While the question of inheritance tax is not now before the Court, it 
is appropriate to refer to the section of the Inheritance Tax Schedule 
AA, ch. 4, Public Laws 1923, under which that  tax was assessed. 

Sec. 11 in part provides: "If the legacy or devise subject to the tax 
be given to a beneficiary for life, . . . with remainder to take effect 
upon the termination of the life estate, . . . the tax on the whole 
amount shall be due and payable as in other cases, and the tax shall be 
apportioned bct~reen such life tenant and the remainderman, such appor- 
tionment to be made by computation based upon the mortuary and 
annuity tables set out in sections 1790 and 1191 of the Consolidated 
Statutes, and upon the basis of 6 per cent of the gross value of the estate 
for the period of the expectancy of the life tenant in determining the 
value of the respective interests." 

The value of the legacy was the value of the Paragon Building, and 
for inheritanre tax purposes that  value was apportioned among the 
legatees in accordance with their respectire interest in the legacy. 

The right to receive the rents from the building vested in  defendant 
an interest-an equitable interest-in the corpus  of the legacy. I r w i n  
L>. Gnait,  supra;  B r o w n  7'. Fletcher ,  235 U .  S., 559, 59 L. Ed., 374; 
Rlnir v. Comrs.,  300 U. S., 5, 81 L. Ed., 265. 

The judgment below is 
-1ffirmed. 

CLARRSOS, J., took no part  in the consideration or decision of this case. 
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TOWN O F  CAROLINA BEACH r. NORJIAS L. MINTZ m n  NATIONAT, 
SURETY CORPORATION. 

(Filed 15 December. 1935.) 

1. Municipal Corporations Cj lld-In action for  misfeasance, officer may 
not challenge constitutionality of s ta tute  under  which he  was elected. 

A person accepting office may not challenge the constitutionality of the 
statute under which lie was elected in an action against him for official 
misconduct, or in an action to recover money received by him by virtue 
of his office, even though the statute under which he was elected is uncon- 
stitutionnl in prescribing ownership of property as  a qualification of 
elec+tors. 

2. Municipal Corporations Cj l l g -  
A municipal officer is  not entitled to receive any compensntior~ for the 

performance of his duties a s  prescribed by statute in ex2ess of the com- 
pensation stipulated in the statute. 

3. Same: Contracts 3 7f- 
The commissioners of a town may not l a w f ~ ~ l l y  elect one of their number 

clerk of the town, and contract to pay him for his services as  such clerk, 
since such election and contract are  void as  being against public policy, 
nor may he claim compensation for acting as  clerk upon the principal of 
qrcan turn mertt it. 

4. Municipal Corporations Cj l i d :  Principal and Surety Cj 3a-Officer and 
surety a r e  liable fo r  sums received bx offlcer in  excess of salary. 

Sums of money received by a municipal commissioner in escess of his 
compensation a s  fixed by statute may be recovered by the municipality in 
mi action against him and his bondsman, nor may recoTery be defeated 
upon the ground that he was elected clerk by the board of commissioners. 
since such contract is roid, nor upon the principal of rluavtfcm mcruit for 
services rendered a s  such clerk. 

A l ~ m : ~ ~  by d ~ f ~ ~ l d a ~ ~ t s  f rom f7rtrrly, .T., n t  Fel)ruwrY Tc~rni.  1937. of 
XEW HASOVER. NO error .  

T h e  plaintiff is n niunicipal corporation duly created, orgaiiized. and  
existing under  n l ~ d  hy vir tue of the l a w  of the S t a t c  of X o l ~ l i  ('arolilln. 

Ou or  about 2 5  . ipril ,  1933, the defendant Korman L. I d i ~ i t z  was duly 
electcd commissio~wr of f i i~nncc of the  p l a i ~ ~ t i f f ,  and p u r r u a ~ i t  to said 
election served as  such commissioner f o r  a term of two y ~ a r s ,  Iwyinning 
on or about  1 Map,  1933, anti ending 011 or  about 1 May.  1935. 

T h e  defendant S a t i o n a l  S u r c t p  Corporati011 was the surety 011 the 
official bond of the defenciant N o r m a n  L. Xii i tz ,  com~l~i.;sioncr of 
finance of the plaintiff f r o m  16 February ,  1931, ulitil t h ~  c s p i r w t i o ~ ~  of 

h i s  term. 
This  is a n  action to recover the sum of $807.75, wllich wa.; paid 

by the plaintiff to thc defendant N o r m a n  L. Millti! on ~ m l c l ~ c r q  IT-hich 
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were issued during his term of office and which were approved by him 
as commissioner of finance of the plaintiff. The said sum of $507.75 
was paid by the plaintiff to the said defendant in addition to his lawful 
salary of $25.00 per annum as fixed by statute. Of said sum $417.80 
was paid by plaintiff to said defendant arid Tras receircd by him while 
his official bond, in the sum of $2,000, with the defendant Kational 
Surety Corporation as surety, was in force. 

It is alleged in the complaint that the payment by the plaintiff to the 
defendant S o r m a n  L. Mintz of the sum of $807.73 during his term of 
office as commissioner of finance of the plaintiff, in addition to his law- 
ful  salary as fixed by statute, was unlawful, and that  the receipt of said 
sum by the said defendant was in  violation of his official duty and in 
breach of his official bond. This allegation is denied in the answer. 

I n  their answer the defendants admit that the defendant Sorman  L. 
Mintz received the sum of $807.75, pursuant to vouchers issued to him 
during his term of office as commissioner of finance of the plaintiff, 
and approved by him as such commissioiler, and that said sum was paid 
to the said defendant in addition to his lawful salary as cominissioner 
of finance of the plaintiff. They allege that said sum of $507.73 was 
paid by plaintiff to said defendant for services i-endered to p l a i~~ t i f f  by 
him, and for cspenses incurred by him in behalf of tlie  lai in tiff while 
he was acting as clerk of the plaintiff, and that for that reason said pay- 
ment was lawful. 

Tllc defendants further allege ill tlicir answel- that the defendant 
S o r m a n  I,. Mintz, ~ r h i l e  acting as clerk of the plaintiff during his term 
of office as commissioner of finance, rendered services to the plaintiff, 
and incurred cspenses in its behalf in the sum of $819.65, and that 
said sum has not bee11  aid by the plaintiff to the said defendant. The 
defendant Xorman I,. Mintz prays judgment in this action that he re- 
cover of the plaintiff tlw sum of $819.65 as a counterclaim against the 
plaintiff. 

At the trial, ibsues vere  submitted to the jury as follows : 
"1. V h a t  amount of money in salary and commissions was paid to 

t h  defendant S o r m a n  L. Mintz by tlie plaintiff, t o ~ ~ l l  of Carolina 
Ikacll, and receirrcl by him over and above the salary of $25.00 per 
annum allowed him as coinmissioner of finance under the chartw of the 
said town ? Answer : 

"2. T h a t  amount, if any, i q  the d e f e n d a ~ ~ t  Sor lnan  L. Mintz entitled 
to recover of the plaintiff, town of Carolina Beach, for serviceq per- 
formed and moneys expended for the use and benefit of the plaintiff, as 
:illeged in  his cross bill and counterclaim? Answer: 

"3. I n  what amount, if any, a re  the defendants S o r m a n  L. Nintz, as 
principal. and Kational Surety Company, as surety on the offieid bond 



C o l u s o ~ ,  J. Ch.  117, P r i v a t e  L a w  of Sort11 C n r o l i l ~ ; ~ ,  1925, is ( ~ I I -  

titlcd "-In ac t  to  incorporate the  To~r11 of C:irolilia T h c h  ill S e w  H n n -  
over County. S t a t e  of N o r t h  Carol i~la ."  T h i s  act  i n  nll i ts  casential 
provisions is  ilow and has  been since 6 RI:~rcli, 102:), in ful l  force and 
rffrct.  Dy vir tuc of thcsc p r o ~ i s i o ~ ~ s  the l)l:~intiff is a municipal  eor- 
porntion, tluly rreatcd, o r p n ~ ~ i z c t l ,  and esis t ing uirtler t ' l r  laws of this  
State. O n l y  t h c  provision i n  SPC. 4 of said act,  which is 1~ci;nacted hy 
ell. 78, P r i v a t e  Laws of Sort11 C a r o l i m ,  1929, to  tlw rffcct that  "all 
persons owning p r o p c ~ : t ~  ~ r i t l ~ i ~ i  tlic corporate l imits  of the town of 
C n r o l i ~ ~ n  Bcncll shall c o ~ l s t i t i ~ t c  thc electors of the t o \ n ~  of Caro l i~ la  
Thacli, and he erltitlcd to  votr i n  a n y  election f o r  the  officws of s:\id 
town," was cliallrngetl by t l ~ c  1)laintiff i n  S~tr i fh  1 . .  Caroi'inn B e n c h ,  206 
S. ('., S3-1, I f 5  S. F,., 313, I t  was held i n  that  case tha t  t l ~ r  said pro- 
vision is  void, 11ut t h a t  off ic~rs  of s:li(l tow11 elected in  : ~ r c o ~ d a n c c  nit11 
said p~-ovision. : ~ n d  who had duly qlialified for t l ~ c  perf 3lmance of tlrr 
tlutirs of their  rcspcct iw offices. wcrc at. least tlc f a c f t i  officr~rs of thc 
town of Carolina 13c~1cl1, ; i i ~ d  that  f o r  t h a t  wason the  valiclitv of their  
official acts could irot l ~ c  siiccessfnlly ~ ~ l i ~ l l e ~ ~ g e ~ l  1 y  t h e  l~l ; i i~l t i f f ,  a rwi -  
dent. of said town. TI) the i ~ r s t : ~ n t  case tlw tic~fei~tlant Sorm:in T,. 1\rintz. 
who acv,yted tlic officc of rommissioner of finaiicy~ of wit1 t o w ~ l .  and  
p ~ r f o r r n ~ d  the  duties of saitl office f o r  n t r r m  of two years. receiying 
thp salary fised lyv s tatute  f o ~  tlic cotim~issicmer of f i ~ ~ a r ~ c c , .  ~ v i l l  not bc 
I i c a ~ d  to c l r n l l e ~ ~ g r  t l ~ c  val idi ty  of h i s  election a d  his  riglit to hold saitl 
offire. 

One who has  :\c.wl~tc~tl a11 o f i c ~  t o  which hr has  I)wil ,.lt~atcd under a 
s ta tute  is i ~ o t  nititled to pleat1 t h a t  siich st:ltute i,q l i~ lc~oi i s t i t~~t iona l  in  
nu ac8tion nga imt  h i m  for  official ~lriscontliict. or ill :III acstioi~ to reco\.er 
money r ~ ~ c i v e c l  hy h i m  h~ virtiw of said office, 1 2  C. .J.. 1). 770. s w .  103. 
an( l  cwes c'itcd ill s ~ i p l ~ o r t  of the test .  T h u s  i t  n a s  l~e l t l  19- th i s  C'ourt 
in  Roccrtl of Rrl~cc~rtiotr 1 % .  Kc~/ t rn ,  112 N .  C.. 566, 1 7  S. E., 485, that  a 
sheriff i n  a n  actioil t o  conipel tlir p a m r n t  of money cc~llcc~ted I,y him 
~ i n d e r  a t ax  levicd f o r  school purposes, and i n  his hands,  rannot  defend 
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thc action by allcpillg tl~c. i~ iva l id i ty  of the s tatute  U I I ~ ( ~ I ~  whir11 the ras  
n n s  levied and collected. 

See. 6 of ell. 117, Pr iva te  Laws of Sort11 C a r o l i ~ l a ,  1915, is as follow.;: 
CL, I'hc c~ommissio~lcr of finance shall be tlic purr11:1~i11g :ig(>~it of t l l ~  

bo:~rcl of commissioners of tlic town ; ~ n d  all  property, supl)lirs : I I I ~ ~  ];la- 
tcrial of every kind n-liatsoever shall: npon the  order of tlic. l m ~ r i l  of 
conimissio~lcrs, IF l)l~rcllasetl by h im,  nut1 wlie~l  so 1)nrcIiascd by I ~ i m  
the hill tllc>rc>fo~- shall 1)c submitted to  and a l ) p r o ~ c t l  by the bo:~rtl of 
commissio~lc~rs l~eforc  ~ a r r n n t s  a re  issuet1 there for ;  w h c ~ i  such warrant .  
:Ire issued t h y  shall bc signed by the s21id commissioner : ~ n d  countel.- 
signed by solne other person desig~lntetl  by the 1)oartl of rommissio~lers;  
he s l ~ a l l  be collcc*tor of a l l  t:lscXs; he sllnll collect all  water ren t s ;  he shall 
issue l i c e ~ l w s  or  permits as p r o ~ i t l e d  by law, or(linance, o r  re~olu t ion  
adopted by tllc boartl of coluniissioners, or: ill the nbsel~ce or  inability of 
tiny rommissioncr to act ,  he shall cscrcise tc11il)orary supervisioll over 
the department  nssignetl to  said romn~iss ioner ;  subject, I ~ o ~ r c v e r ,  to the 
power of the bo:~rd of comnliss io~ic~-s  t o  ruhstitute sonw one clue tem- 
porar i ly  to  lwrform :illy of such duties: he shall l i a ~ c  rontrol of all  
ciliployees not by law, o r d i ~ l a l ~ w ,  or resolution of the hon1~1 of conlmis- 
sioners apportioned or assigl~ed t o  some o t l l c ~  t l cpar tn i r~~l t ;  lie shall 
h a w  charge of autl supervision ovcr a11 accouilts i111tl records of the 
town, and :~c.counts of all  officers. agcx~lts,  and del):~rtnlcnts rcquired by 
law or by the board of conirnis~iolwrs to he kept o r  I I I : I ~ P ;  lip ~11~11 r ~ p -  
lar ly,  a t  least once in  three ( 3 )  ~nontl la ,  inspecat o r  superintend inspec.- 
tion of all  rec.olntls 01, :~ rco l l~ i t s  rrquirctl  to lw 1icl)t i n  ally of t h ~  ofices 
or departmcllts of the vity, ;111tl shall cause 1)ropel ;~cc*oul~ts  u11c1 rr'cord.: 
to be kept, a ~ ~ d  proper reports to  be made, a ~ ~ d  ,Jlall, w t i n g  for  tllc 
board of conlmisaio~icrs, antlit o r  c.;luse to be autlitctl by a11 csl)c.rt ac- 
countant,  if he tlceiil i t  necessary, aullually, the : I W O L I I I ~ X  of e v c q  offi- 
cer o r  e m p l o e e  who tloes or may  receive or tlisln~rsc~ lnonry, and  111, 
shall pub l i s l~  or  (.anst. to  he l ) u h l i s l ~ ~ l  a l ~ n ~ l a l l y  statc~lrit~lrts s l lowi~ig the 
financial conditioll of the t o \ u ~ ;  11c shall csnmii i t~ or c+:1nsta to  h~ ex- 
anii~lecl all nccou~lts,  l)ny rolls :lnd claims b e f o i ~  tllt'y ; I ~ C  atbted on or 
allowed, u l~ less  other\\,ise providctl by .law or by o r t l c ~  of the board of 
conlmissiol~c~rs; he shall c ~ l l e r t  :ill l icc~~lsr  f w s ,  f r :~nchisc~ taxes, rentals, 
and  other  m o n e y  which m a y  1)c t111r. or beco111c tlu(. to tlic town;  he shall 
report  the fai lure  on the par t  of ~117. perso11, firm, o r  ~0r1)ori1tioti to ;lay 
rnoncy due thc to\vil ; 11c shall wpor t  to  thc ho:trtl of c.omllli- > > ~ o n e r s  .' ally 
fai lure  011 the p i ~ r t  of ally persoll, firm, or corporation to 1nalic1 such 
reports as  a r e  required by Ian-, ordinance, or order  of the board of c80m- 
missioners to  be made. and sliall iliakc sue11 recornrric~itlatio~~u ~vi t l i  ref- 
erence thereto a s  llc m a y  t l c c ~  l)ropcJr. Thcl awessor, nutlitor, tow1 
clerk, ton11 :~ttoriiey. :111tl th(1ir ~xc>slwctive officers of c lepa~~tments ,  a11d 
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all employees tlierein, and all bookkeepers and accountaiits a re  appor- 
tioned and a s s iped  to the department of finance, and s h d l  be under the 
direction and supervision of the coinmissioner Iicreof. 1Ie shall do and 
perform any and all services ordered by the hoard not herein expressly 
conferred upon some other department." 

Tlie duties of the comn~issioner of public ~vorks and of the commis- 
sioner of public safety are specific:dly set out in sew. f and 8 of the act. 

Sec. I 3  of the act is as follows: 
"Sec. 13. Salar ies .  The mavor and commissioners sllall have offices 

a t  the tonn hall. Tlic conipe~ls:ltion of t h i ~  mayor axid commissioners 
sllall be as follons : Mayor and conm~issio~ic~i~ of public safety, twenty- 
fixe ($25.00) dollars pcr a11nu111. Commis5ioner of public works and 
commissiomx of finance, twenty-fi~c ($25.00) dollars e: cll per anriuni. 
Sa1aric.s shall 11e paid in equal i i lo~~tl i ly inst~xllmcilts." 

I t  is manifcit that ,  by \ irtue of the pro\ is ion^ of w t .  13 of the act 
by which the pl,~intiff \\-as created a municipal corporation, no sum in 
excess of t n . f ~ ~ l t > - f i ~ c ~  dollars per anuum call bt. Iawfully paid by the 
toun  of Carolina Beach to the commissioner of finance of said town 
:IS a salary for tlw perforxliancbe hy liim of his duties a; preicribed by 
>ec. 6 of the act. L l ~ ~ y  sum 20 paid by tlw town or s o  received by a 
person lioldi~ig tilt, offire of c o i ~ ~ i ~ ~ i s ~ i o l ~ e r  of f i l ia~~ce  of said town can 
be r c c o r c l d  of quell person, and the surety on lii. official bond, by the 
tow1 of Carolixi:~ 13eacll by an  nctioil hegun and prow!uted for that 
pnrpose ill a caourt of competent jurisdiction. Sec ( ' o n ~ r , .  o f  Urunsu~ icA .  
u. ITTalJier, 203 N. C., 505, 1 6 6  S. E., 355. 

1x1 the ~i l s tant  case the tlefe~id:liits contend that  tlic c,um of $807.7; 
was paid by the plaiutift' to the defendant Xorman L. Nintz  for services 
r e ~ ~ d e r c d  11y hiin to t l i ~  toun of Claroliua I3eacll and f ~ r  expenses ill- 
c.urrcd by 11im in its bellalf nllile acting a s  clerk of said town, pur- 
qual~t  to his c~lcction to that office l ) ~  the board of commissioners of 
said to\\n, and that  for  this reasox1 said s u ~ n  was lawfully paid by the 
ldaintiff to tllc said defendant. This con te~~ t ion  caniiot be sustained. 

Concwling that there ~ v a s  evidence a t  the tr ial  of this action t c n d i ~ ~ g  
to sliow that tlic 11onrtl of commissioners of the tow11 of Cwolina Heach 
clccted S o r m a n  L. Mintz clcrk of said ton-n ch~ring hi: term of office 
as comnlissiollcr of filialice of said town, and contracted to pay him for 
his services as suc.11 clerk, n e  must hold that  sucli e l e c t i o ~ ~  a i d  sucli con- 
tract wcre lo id  a> against public policy. See Suijws 7 ' .  Ti' insfon, 126 
S. C'., 374, 33 S.  E:., 610. I n  that case it was held 11y ihis Court that  
the election by a hoard of altlernlen of one of its illembers as '(street 
boss" at a fixed salary n a s  void as against public policy, and that  plain- 
tiff could not recover of the city on said rolltract for services rendered 
by him p u r s u a ~ ~ t  to such election. 
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T h e  principle which supports  t h e  instructions by  the  court  to  the 
j u r y  a t  the  t r i a l  of this  action is s ta ted by Clark, C. J., i n  Dnz'itlson 7,. 

Guilford, 152 N. C., 436, 67 S. E., 918, as  follows: 
"Independently of a n y  s tatute  o r  precedent, upon the general p i l l -  

ciples of l aw and  morality, a member of a n  official board cannot con- 
t ract  with the body of which he is a member. T o  permit  i t  would open 
the door wide to  f r a u d  and  corruption. T h e  other  illembers of the board 
i n  a l l o ~ r i n g  compensatioil t h u s  to  olle of i t s  members ~ r o u l i l  be aware 
tha t  each of them i n  t ime might  receive contracts and  good compensatioil 
and thus  public office, instead of being a public trust,  ~vould  become, in  
the language of the  (lay, 'a pr ivate  snap.' " 

T h e  defendant  S o r m a n  L. Mintz has  no r ight  to  retain a n y  sum paid 
to  h i m  by the plaintiff dur ing  his  t e rm of office a s  commissioner of 
finance of the town of Carolilia Beach in excess of his lawful  salary, 
nor h a s  he  a n y  r ight  t o  recover of the plaintiff a n y  sum f o r  services by 
h i m  while act ing as  clerk of said town upon the principle of quan tum 
mwuit. See Borden  1;. Goldsboro, 173 S. C., 661, 92 S. E., 694. 

There  was n o  e r ror  i n  t h e  t r i a l  of this ac t io i~ .  T h e  j u d g n ~ e n t  i- 
affirmed. 

N o  error .  

EDWARD PRICE v. ALMA I?. ASKISS, ADJIINISTRATRIS OF THE ESTATE OF 

H. S. ASKINS; FLOREKCE NEAL ASD HCSBAND; H. N. ASKINS, JR., 
A N D  WIFE (ORIGIRAL PARTIES DEFENDASTS) ; APSD ALMA F'. ASKINS, 
INDIVIDUALLY, AND H. K. HELMS, ADMINISTRATOR OF THE ESTATE OF H. N. 
ASKINS (ADDITIONAL PARTIES DEFENDANTS). 

(Filed 15 December. 1937.) 
I .  Evidence § 32- 

A wife may testify a s  to a communication between her husband and a 
decedent in the husband's action against the decedent's estate for a money 
recovery, the rrife not being an interested party n-ithin the meaning of 
C. S., 1795. 

2. Frauds, Statute of, § 21- 
While the statute of frauds is a defense and must be pleaded, a general 

denial of the allegatioils of the complaint setting up a contract unenforce- 
able under the statute is a sufficient pleading of the statute. 

3. Frauds, Statute of, § 9: Wills 4- 

An oral contract to devise realty in consideration of services rendered is 
void under the statute of frauds. 

4. Evidence Cj 3-Where oral contract to devise is denied, wife may tes- 
tify as to transactions with decedent upon action for quantum meruit. 

Where, in ,an action on an oral contract to devise realty in consideration 
of serrices rendered, and to recover for such services upon quantum 
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~ncrutf.  tlrf(wdal~t\ enter a general denial of the alleg: tions of the com- 
plaint. sllrh dcninl is a sufficient pleading of the s tatut t~ of frauds, which 
renders the contract void and eliminates from the case the action on the 
rnntract and any il~chonte interest the wift> might have in the recovery of 
th r  realty. leaving the action solely for the recover:: of money upon 
quantum tnrruit, in which action the wife is competent to testify a s  to a 
cc~mmnnication between her hnshand and the decedent tending to show the 
services were requested. 

5. Trial 3 37: Wills # . 5 5  

The issues snhmitted in this action to recover for services rendered 
dtwdent upon rlltallfvnz nlrrltit nrc licld sufficient to present all phases of 
the controverqy, and defendants' objection thereto is untenable. 

6. Wills 3 &Where contract t o  devise is void under  s tatute  of fraudq, 
par ty performing services may recover upon quantum meruit.  

In an action to recover for hreach of an oral contract to convey in con- 
sideration of services rendered, and to recorer upon qzrntlt~crn nteruit for 
wch services, deferidants may not defeat recovery by plqding the statute 
of frauds, hut plaintiff is entitled to recover for the r a h  e of such services 
requested and rendered. the cause snrviving against the personal repre- 
sentative. C S.. 159, and evidence of the cmtrnct. perf 7rrnance by plai~l- 
tiff. and brcnrh by intestate is sufficient to take the casr to the jury. 

5 .  Executors and  Administrators 3 20-Attachment and appearance of 
heirs cannot give judgment against estate for  services rendered priority. 

Thiq nctioii nmiiist an eqtate to recover the value of services rendered 
dcwnsed npon his request was instituted by nttaclimcnt against the lands 
of the e<tnte in this State, the decedent having died in mother State and 
nn admini<trntor h a ~ i n g  beer1 there appointed. Thereafter, the ancillary 
administrator in this State and the heirs a t  law n-ere made parties and 
entered nppcnranre. Held: Judgment in plaintiff's favc'r rendered in the 
action does not have priority by reason of the appearance of the heirs or 
the xttachment. C. S ,  103, 62, since the estate alone is liable for the judg- 
ment, nnd the jndgment merely establisheq plaintiff's claim and his right 
to participate in the clistrihntion of the assets of the estate in accordance 
with priorities fised by statute, C. S., 93. 

8. Descent and Distribution 3 13-Heirs have no personal liability fo r  
debts of the  estate. 

Heirs h a \ ?  no personal liability for debts of the estate, but take the 
realty subject only to the right of the perqonal representative to sell same 
if necessary to pay debts of the estate, C .  S., 59, 60, and heirs, by making 
personal appearance in an action against the estate for the recovery of 
money. in which attachment is issued against the lands of the estate, a re  
not estoppcd to deny plaintiff's conterition that the attachment gives 
priority to his judgment. 

, \PPEAL by clefel~tlal~ts f r o m  L l ~ ~ t t z s f ~ ~ o i z y ,  J . ,  a t  .\ugusi Term, 1937, of 
ITh 1 0 3 .  

~ i c t i o i ~  to  reco\ el. upon alleged contract f o r  personal services. 
Tllcse facts  appear  to be admi t ted :  11. IT. Askins, Sr., resident of 

Cllcstcrficld C o u ~ ~ t y ,  South  Carol ina,  died intestate i n  J u n e ,  3936, 
leaving -1lma I?. ,\skins, h i s  widox-, and  two children, Florencc S e a l  
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and H. IT. Askins, J r . ,  as  his only heirs a t  l av .  Alma F. Askins quali- 
fied as administratrix of the estate of said intestate on 9 Ju ly ,  1936, 
in said county and State. The intestate died seized of several tracts 
of land in Union County, North Carolina. H. K. Hclnls was appointed 
and qualified as ancillary administrator on 19 December, 1936, in Su- 
perior Court of Union County, North Carolina. 

Plaiutiff instituted this action on 16 December, 1936, against the 
administratrix appointed in South Carolina and the two children of 
H. N. ,Iskins, and filed complaint in which he alleged in substance that 
R. N. Askins, Sr., entered into a special oral contract with him by 
which he was employed to attend to the wants of, render assistance to 
and look after said .\skins when called on by him when indulging ill 
alcoholic liquor aud sick therefrom, and as consideration therefor "said 
Askins would give the plaintiff a home, a good home with a well of 
water and some 30 or 73 acres of land," the purpose and intent being 
that  Askins would make a will devising to plaintiff the land;  that plain- 
tiff moved onto the lands of said Askins, worked as tenant, and fully 
complied with all the terms of the contract from then until the death 
of dskins ;  that a short time before his death Lskins pointed out to 
plaintiff and to others the line which would separatc from his other 
lands the boundary of about 7 5  acres of land which he expected and had 
agreed to give plaintiff, and that  if be not entitled to rrcover 
on special contract, that he recover on pnntztm meruif for services ren- 
dered in  the reasonable sum of $1,500. 

At  the time of instituting the action, writ of attachmeut X'ilS issued 
iind levy made 011 all the lands of which H. S. ,\skins died seized in 
Union County, North Carolina. 

Pending publication of notice of summons and of attachment the 
defendants named therein on 4 January ,  1937, entered special appear- 
ance and moved to dismiss the action and attachment. The  motion mas 
denied and appeal taken. 

On 11 January ,  1937, attorneys representing the South Carolina ad- 
ministratrix gave notice to H. K. Helms, ancillary administrator, that 
the administration in South Carolina was in procless of settlcment, that  
the estate was insolwit ,  and that it would be necessary to sell lands ill 
Union County, North Carolina, to make assets. 

On  6 February, 1937, by order, 13. K. IIelms, ad~ninistrator,  was 
made party defendant, aid as such he filed answer denying the material 
allegations of the complaint. 

At  the February Terln, 1937, of Superior Court, "by consent the 
motion to vacate and dismiss is  overruled and the objection is with- 
drawn, and Alma -\<kins, individually, makes herself a party defend- 
ant," and she and other defendants were granted time i n  xhich to 
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answer or demur. On 1 6  March, 1937, Alma F. Askin!;, H. N. Askins, 
.Jr., and wife, Mrs. H. I\'. ,\skins, J r . ,  Florence Xeal an 1 husband, 
Veal, filed ansJrer denying tlie material allegation of tho complaint. 

-It the tr ial  helow plaintiff offered c~iclc~nce tending to support the 
allegations of his complaint. 

Orer  objection by defendant, plaintiff's wife was permitted to testify 
that  in 1825 she heard a coiirersation betneen H. S. Askins and the 
plaintiff as follons:  "Him and E d  were sitting in the room there one 
day, talking, and he asked Ed,  told E d  if he would takc care of him he 
would give h im a house and farm,  about .iO to 75, acrec to take care of 
him, and E d  agreed to do that." 

Defendant further escepted to introduction in eridence of attachment 
proceedings. 

The  case was submitted to the jury on the following issues: 
3.  Did the defcnclant's intestate H. S. Askins and Edward Price enter 

into the contract alleged in  the complaint? 
2. I l id tlic defendant's intestate IT. S. A \ ~ k i n s  breach said contract, 

as alleged in the complaint? 
3. Did the p la in t ie  Edward Price render senices to the said H. N. 

Askins in good faith, relying on liiq contract and agreement with him. 
as alleged in the complaint? 
1. What  anlount, if ally, is the plaintiff entitled to r x o r e r ?  
Defendants objected to the sulmiscion of thow issws and tendered 

others, which werc rcfused, and defendants except. 
The  jury ans\rered the first three issues in the affirmative and the 

fourth, "$1,350." 
Upon the rerdict judgment n a s  rendered and the following inserted 

therein: " d i ~ d  tha t  this judgment shall bc a prior lien l ~ y  reason of the 
attachments hereinbefore issued and by reason of the appearances 
herein of Allma 3'. -\skinr, widow, and Harold hskins and Florence 
Keal, heirs a t  la \ \ ,  on a11 of the assets of tlie estate of H. N. Askins 
1 1 1  Sor t l i  Caroliua against any claims or demands ag:inst said estate 
by tlltl said Alma F .  ,\skins, widow, and Ilarold Askins ant1 Florence 
Sea l ,  heirs a t  lav. ' '  

Defendants app~ale i l  to the Supreme Court and asiigncd error. 

WI~TBCJRXE, J .  These are the principal questions a r i , h lg  on this ap- 
peal: (1) I11 action bx husband to recover for personal services is wife 
competent to testify to a transaction between husband and a deceased 
perso~l?  C. S., 1795. ( 2 )  Wllerc, right to recover on special oral coli- 
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tract *to convey real property as con~pensation for service rendered by 
husband is  denied, is wife competent to testify to such contract on hus- 
band's claim for compensation on q u a n t u m  tneru i t?  (3)  Do issues 
submitted fully present controversy? (4 )  T a s  refusal of motion to 
nonsuit proper? (5 )  I s  plaintiff entitled to lien by virtue of attach- 
ment and by reason of personal appearance of heirs at l aw?  

We answer the first four "Yes" ant1 the fifth "KO." 
1. Defendant's contention that  tlie wife of plaintiff is incompetent to 

testify to conrersation she heard betx-een plaintiff and intestate, C. S.. 
1795, is untenable. I n  B u r f o n  u .  S t y ~ ~ s ,  210 N. C., 230, 186 S. E., 
248, D e v i n ,  J., said : "I t  has been consistently held by this Court that  
the prohibition against the testimony of 'a person interested in tlie 
event' extends only to those having a 'direct legal or pecuniary interest' 
and not to the sentimental interest tlie husband or wife n-ould naturally 
have in  the l a m u i t  of the other." IIelsabech.  c. D o u b ,  167 N .  C.,  205, 
83 S. E., 241; C'hctr~icrtl C o .  1 % .  Griffin, 204 S. C., 559, 168 S. E., 152; 
H a g e r  v .  IVlz i fener ,  204 S. C., 747, 169 S. E. ,  643; T7annoy 1 . .  S f a f o r t l .  
209 S. C., 749, 184 S. E., 512; C. S., 1801. 

2. The defendant challenges the testinlolly of the n i f e  of the plaintiff 
as incompetent for that  the contract sued upon relates to  real property 
and, if estaMished, the wife would acquire an  interest therein, and 
thereby is interested in the event of the action. On the facts of this case 
the objection is not sustained. The plaintiff alleges special oral coil- 
tract to convey specific real property as compensation for services ren- 
dered, and ill the event that  he be not entitled to recover on such special 
contract, that  he is  entitled to recorer for serrices rendered oil q u a r ~ f u m  
m e r u i t  basis. The defendant does not plead the statute of frauds, but 
enters a gelleral denial to tliose allegations. This is equivalent to a 
plea of the statute. I n  A11c.C'n71 r .  I?ldzisfriul  I n s f i f u f ~ ,  189 K. C., 775. 
128 S. E., 349, C o n n o r ,  J., states: "A par01 contract to sell or convey 
land may be enforced unless the party to be charged takes advantage of 
the statute by pleadiug tlie same. But a denial of the contract as al- 
leged is equiralent to a plea of tlie statute." A r p s  r .  Dace t zpor f ,  1SS 
S. C., 72, 110 S. E., :SO; I f e t z r y  1.. H i l l i u r d ,  155 S. C., 373, 71 S. E.. 
439. Defendant's denial renders the special oral contract void. I'lain- 
tiff is forced to resort to recorer for serlices 011 q u a n t u m  m e r u i f .  Thus 
the real property and any inchoate right the wife may have in the re- 
covery of i t  are eliminated from the case. 

3. The issues submitted fully presented the controversg. I t  seema 
that  the law is  settled that  if issues submitted by the court are suffi- 
cient i n  form and substance to present all phases of the controversy. 
there' is no ground for exception to same. B a i l e y  u. IIassell ,  184 K. C., 
450, 115 S. E., 166. 
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4. Motio~is for judgmellt as of nonsuit Irere properly refuqed.. The 
evidence was plenary for consideration by the jury O I L  the allegations 
of contract, performance by the plaintiff, breach by tlie intestate. and 
damages. 

The  defendant's estate cannot escape liability for the services ren- 
dered by the plaintiff to the intestate a t  his request hy pleading the 
statute of frauds. Fairclofh 1 % .  lienlaw, 165 K. C., 2213, 81 S. E., 209. 
I t  is there stated: '<He asked for the ser~.ices, and has received the full 
benefit of them, and the law implies a promise to p a j  for them what 
thep are reasonably worth, otherwise the statute would be turned iiito 
an instrument of fraud instead of executing the purpose for which it 
was passed. I t  was intended to prevent and not to promote fraud." 

I n  Deal v. Wilson, 175 N. C., 600, 101 S .  E., 205, IT'alker, J., said:  
"Where services are rendered on an agrec.merit which is void by the 
qtatute, an action n-ill lie on the implied promisc to pay for snch serv- 
ices, and the ternis of the contract are admissible as evidence of what 
those services are worth." Continning, on page 603, "It  is stated in 
Brown on Statute of Frauds,  5 ed., qcc. 11S, (One who has rendered 
services in the execution of a verbal contract ~vhicli on account of the 
statute cannot be enforced against the otller party, can recover the 
value of his serrices upon the baiis of plrawlum mcruif.' " 

Pertinent to cases of this character, in L i p  r .  l ' r~ i s f  Co., 207 N .  C., 
794, 178 S. E., 665, Stacy, C. .T.. summarized the law:  "It is estab- 
lished by decisions ill this jurisdiction (1)  that  when services are per- 
formed under an  oral agreement, expreis or implied, tl a t  compensation 
is to be provided for in the r i l l  of the party receiring the benefit, and 
no such provision is made, an action will lie to recoler for the breach 
or to prevent an  unjust enrichment, if need be, on t h f ~  par t  of the re- 
cipient of such services," c i t i l~g  among othcr caics TTT?tcfsfine v. IVilw?~, 
101 N.  C., 385, 10 S. E:., 471 ; IIager I - .  Il'hifener, supra. 

,5. There iq error in the judgment providing that  the judgment shall 
he a prior lien by reason of the attachments and by reason of the appear- 
ance of the heirs a t  law. 

The alleged contract n a s  with the intestate. The  cause of actioli 
survived against the atlminiqtrator. C. S., 159. TI ere is statutory 
authority for appointment of an  administrator nher.  "decedent, not 
being domiciled in this State, died out of the Statc, leaving assets" in 
the State. C. S., 1 (8 ) .  The right to h a ~ e  an appointment made was 
open to plaintiff. C. S., G ( 3 ) .  Al sale of real property by heirs of a 
nonrmident within t ~ v o  years from granting of letters is invalid as to 
creditors and administrators. C. S., 76. K O  lien can be created against 
the estate of decedent by the commencemrnt of a suit against the ad- 
ministrator. C. s., 102 and C. s., 62. The order of' payment of all 
debts of decedent is prescribed by statute. C. S., 93. 
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Upon the death of a debtor his pel-sonal estate Tests ill the atliniilii- 
trator or executor, and the lands desceld to his heir% or rest in the 
derisees, subject to he sold if necessary to make assets to pap t lebt~ .  
"But the administration of the whole estate is placed in the hands of 
the personal representatire, who is required first to apply the personal 
awets ill payment of the debts, and if they proye insufficient, then tho 
statute prescribes how the lands may be subjected and sold . . ." 
Tuck 2.. 1T'nl?;er, 106 N. C., 285, 11 S. E., 183; Flynn c. Rumley, 
ante, 25 .  

There is  no personal liability on the heirs a t  lam, devisees or dis- 
tributees. Their  liability for the debts of a decedent exte~lds only to the 
value of the property of sucll decedent. C. S., 59 and 60. ~ l f o @ f t  z.. 
Davis, 205 N. C., 565, I72 S. E., 317. Hence the defendants, heirs at 
law of H. S. I\skil~s, are not estopped to deny the legal effect of the 
attachment. 

B this action the plaintiff has established his claim against the 
estate of the decedent and is entitled to participate in the distribution 
of the assets of .the eqtate in accordance with the statute, C. S., 93, and 
no more. 

A11 other assignments haye been consiclered a i d  found to be without 
merit. 

The judgment, \\-hen modified ill accordance with this opinioll, is 
affirmed. 

Xodified and affirmed. 

MRS. SARAH C. DAVIS, JOHN ROBERT DAVIS AND WIFE, SUSIE WELCH 
DAVIS, AND AhlRlIE DAVIS MERRITTE AND HUSBAND, KOKER MER- 
RITTE, PLAINTIFFS, v. G. 0. DOGGETT AND DOGGETT LUMBER COM- 
PANY, DEFENDANTS. 

(Filed 15 December, 1937.) 

1. Interest § 3: Judgments 8 l 7 b  
I t  is within the province of the jury to allow interest on a verdict for 

damages, and where the verdict in such case does not allow interest the 
judgment may not be enlarged to include interest. 

2. Mortgages 8 3 6 W h e r e  person conducting sale bids in property a s  
agent of cestui, trustor has election to treat sale as  a nullity. 

Where the agent of the trustee conducts the sale and bids in the prop- 
erty as an agent of the purchaser, the trustor may treat the sale as a 
nullity, even though the price bid represents the fair value of the property 
and there is no fraud or collusion, and even though competitive bidding 
a t  the sale is not discouraged, since the law will not permit the same 
person to represent the antagonistic interests of the seller and the pur- 
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chaser. The distinction is pointed out between this case in which the 
pnrcliaser's agent was given authority to hid in the property a t  any price 
within a stipulated amount in his discretion, and Elke:: v. Trustee Corpo- 
ratio)t, 200 A'. C., 832, in which the attorney conducting the sale merely 
received a bid by telephone from the holder of the note and announced 
the hid a t  the sale. 

3. niortgages §§ 3Dd, 3Dg-Where purchaser a t  sale transfers land t o  inno- 
cent purchaser fo r  value, t rustor  is remitted t o  action for  damages. 

Where foreclosure is  regular upon its face, and the records do not show 
that the agcnt of the trustee who made the sale bid in the property a s  
agent of the cestzci, a purchaser for value from the cestz~i takes good title. 
and the trnstor may not recover the land, but is remitted to an action 
against the trustee and ccstzci for damages for wrongful foreclosure. 

4. Mortgages 9 39e- 
In  an action for damages for  wrongful foreclosnre, the submission of a11 

issue as  to whether defendant cestui, who bought the property a t  the sale. 
transferred to innocent purchasers for ralue, is not error when the issue 
is miscd by conflicting evidence. 

5. Same: Limitation of Actions § -Action for  damages for  wrongful 
foreclosure held not  t o  accrue unt i l  conveyance by cestui to third 
person. 

Where tlic agcnt of the trustee conducts tlie sale and bids in the prop- 
erty as  agent for tlie ccstni. the truqtor may treat the sale as  a nullity. 
and upon his election the relationship hetween the partics remains thnt 
of trustor and ccsfui,  and the action for damages for wrongful foreclosure 
dam not accrue until the ccstzti conreys to n third person, and ml action 
for damages instituted within three years from the date of the ccstui's 
deed to tlic third person is  not barred. 

6. Mortgages # 3Dc-Conflicting evidence on issuc of waiver and estoppel 
of t rustors  held fo r  jury. 

Conflicting eridence on defendant ccstzti's contentio~ that trustors ad- 
mitted after foreclosure that they could not redeem the property and 
acqniesced in the ccstlti's conveyance of the title acquired by foreclosure 
to n third person, and that therefor? trustors were estopped and had 
waived their right to maintain an action for wrongful foreclosure, raises 
a n  issuc of fact for the determination of the jury. 

7. Mortgages # 32b- 
An alleged agreement of tlie ccstlii to give the trustor actual notice of 

foreclosure, ma& after the execution of tlie instrnmen , is void for want 
of consitlerntion. 

8. Mortgages 5 39e- 
In  this action for tlamnges for wrongful foreclosure, the submission of 

an issue :IS to whether d~fenclant ccstrti agreed to give trustors actual 
notice of foreclos~~re although tlie alleged agreement ~ v a s  void for want 
of consideration. hc ld  not prejudicial to defendant. 

.IPI~EAI, by plaintiffs and defrndants from R o ~ r s s ~ n ~ i .  J . ,  20 March,  

1937. from ~ I E ~ I ; L L S I I ~ - I ~ .  S o  error. 
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The plaintiffs instituted this action to recover damages for the wrong- 
ful  foreclosure of a trust deed executed by them to G. 0. Doggett, trus- 
tee, to secure an  indebtedness of $1,237.55. There was a first mortgage 
upon the same premises in the sun1 of $500.00, which was purchased 
by the noggett Lumber Company just prior to the sale. At  the salc 
W. S. Blakeney sold the property as agent for the trustee and bid in the 
property aq agent of the D o g g ~ t t  Lumber Company for the sum of 
$1,000. Tlic foreclosure n a s  had 5 September, 1932; the trustee's re- 
port of sale was filed 20 October, 1932. The deed of foreclosure was 
dated 26 September, 1932, and n a s  recorded 5 October, 1932. The Dog- 
gett Lumber Company conveyed said property by warranty deed dated 
7 October, 1932, to James B. Davis and wife, Mary A. Davis, for a 
ronsideration of $2,225. This deed n a s  recorded 12 October, 3932. 
The plaintiffs alio alleged that the defendants contracted and agreed to 
giro them actual notice of the date of foreclosure sliould the defendants 
undertake to foreclose said trust deed and that the defendants breached 
said contract. Summolrs was issued 23 September, 1935. The defend- 
anti  denied any wrongful foreclosure and pleaded the three-year statute 
of limitatioli.. Issues were submitted to and answered by the jury as 
follows : 

"1. I s  the plaintiffs' alleged cause of action barred by the three-year 
statute of limitatio~is as alleged in the answer 1 Answer : T o . '  

' '2 .  Did the defendants contract to give notice to  the plaintiffs of the 
(late of the sale under said deed of trust, and did the defendants fai l  to 
give notice to the plaintiffs of the date of the sale as alleged in  the com- 
plaint ? A n s ~ ~ e r  : 'Yes.' 

"3. Did the person who acted as agent of G. 0. Doggett, trustee, in  
selling the property a t  said foreclosure sale also act as agent of the 
defendant Doggett Lumber Company in purchasing said property a t  
said foreclosure sale? -1nswer: 'Yes.' 

"4. Was G. 0 .  Doggett, trustee, personally present at the foreclosure 
sale ? Answer : 'KO.' 

"5. Did James R. Davis a i d  wife thereafter purchase said property 
from the Doggett Lumber Company as innocent purchasers without 
notice ? Answer : 'Yes.' 

"6. Haye the plaintiffs waived their rights to maintain this action by 
ratifying and confirming the acts of the defendants of which the plain- 
tiffs now complain, as alleged in the answer? Answer : 'No.' 

"7. What  amount were the plaintiffs indebted to the defendant as of 
the date of 12 October, 1932 ? Answer : '$2,003.17-by consent.' 

"8. What  damages, if any, are the plaintiffs entitled to recover? 
Answer : '$1,000.' " 
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Cpon tlie corning ill of the \ e d i c t  the plaintiffs n ~ o r e d  for judgment 
in the sum of $1,000, with interest thereon from 1 2  October, 1932, until 
paid, and for costs. The court declined to sign the judgment tendered 
by the plaintiffs, including interest on the rcrdict, and the plaintiff> 
excepted and appealed. 

The court signed judgment upon tlle wrdic t  for $1.000 and r20sts, and 
the defendants excepted and appealed. 

C. T .  C a r s l ~ e l l  and  J o e  1V. E r l G n  for  p l a i n f i f s .  
G u t h r i e ,  P i e rce  iC Blrrkeney  for  t l p f e n d a ~ ~ f s .  

B . ~ N H I L T , ,  J. Plaintiffs' exception to the refusal of tlie court to sign 
judgment allowing interest upon their recorcry callnot be sustained 
I t  was within the prol-ince of the jury to allow inttrest. The j u q  
having failed to do so, the court had I I O  poner to cn1:irge the ~ e r d i c t .  
P a r r i s k  1'. Hartman, a n t e ,  245. 

G. 0. Doggett, the trustee, testified that  lie did i ~ o t  attend tlie fore- 
closure sale and that  X r .  Blakeney took liis place a t  the trustee's sale 
and sold it as his agent. The  record discloses the following admission : 
The defendants admit that  W. S. Blalreilry, attorney for the defendants 
in this case, bid in the land a t  the foreclosure sale on 5 September. 
1032, as agent for the Doggett Lumber Coinpany. I n  this connection, 
Lee Grier, witness for the defendants, testified : "If sotnebody else had 
put in a bid for $1,050 a t  the foreclosure sale, n.e would hare  possibly 
raised it as high as $1,237." Thus, it appears that  3 1 X . e ~  c. I ' T I L S ~ P ( ~  
C'orp., 209 9. C., 832, is not ill point. I n  that case tlicl rentlor did ]lot 
act as  agent for the purchaser. The  attorney for thc~ trustee merely 
r ece i~ed  a bid by telephone from the holder of the ~iotc. arid announced 
the bid :it the sale. H e  was not the agent of the cc\frri r j u ~  trust and 
did not purport to act as such. Here, i t  is admitted that W. S. Blakeneg 
was agent both for the seller and for the bujer. 

There are a numhcr of decisions of thiz Court holtli~lg consistently 
that uhere the truitee or mortgagee, or his agent, purchases property a t  
a foreclosure sale under the terms of the trust deed or mortgage, either 
for himself or nliothcr, the trustor niay elect tb treat the sale as a nullity 
and demand a resale as against tlie trustee or mor tgag~e,  or his agent. 
or purc l~awrs  from then1 with iiotice, e len  though con~petitive bidding 
a t  the sale m s  not discourag~d and tlle purcliase price represented the 
fa i r  market value of the property a t  the time of the sale, and the trustor 
was present a t  the sale :mtl made no objectio~i tliereto. LorXr idye  1 1 .  

Smith, 206 N. C., 174; G i b s o x  1 % .  B n r h o u ~ ,  100 IT. C., 191; O w e n s  I * .  

J l f q .  Po.. 163 Pi. ('.. 3 9 7 ;  Kohcrron I . .  X l l t r f f h ~ ~ r ~ c ,  200 X. C., 241; J O T -  
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ris  c. Carroll,  171 N. C., 761; Brofhprs  1 % .  Brothers, 42 S. C., 149; Boyd 
I * .  IIawkins, 37 N. C., 303. 

This rule is adhered to, not because there is, but because they may 
be, fraud. I t  is the duty of the trustee in making a sale to obtain the 
high dollar. I t  is the duty of a person representing a purchaser to ac- 
quire the land a t  as  reasonable a price as possible. When the same per- 
son is both the seller and the buyer there is a conflicting, antagonistic, 
interest and duty which the law condemns. This practice has been en- 
gaged in by many good men whose characters are above reproach. Even 
so, the practice cannot be approved for the reason that  i t  opens the door 
for fraud and oppression. At all times the trustee selling under the 
Dower of sale contained in the trust deer1 should be and remain at arm's 
length to the buyer. 

I n  this case the defendant had just invested more than $500.00 in  
purchasing a first mortgage upon the premises. The individual defend- 
ant, who was trustee, is the president and treasurer of the corporate 
defendant. The  corporate defendant held a second mortgage upon the 
premises for $1,237.55 and interest for more than twelve months. The 
property was bid in for the corporate defendaut by the agent of the 
trustee for $1.000, which is about 60 per cent of the indebtedness then 
due thereon. Even before the trustee's deed to the cornorate defendant 
had been filed for recordation it had given an  option on the property 
to another for $2,225. While there is no evidence of actual fraud, and 
the Court does not mean to suggest any, these circumstances indicate 
that the foreclosure sale mas not had under circumstances which meet 
the approval of a court of equity under the former decisions of this 
Court. 

The  defendant Doggett Lumber Company, through the foreclosure 
deed from the trustee, became the apparent owner in fee of the premises 
in controversy. This being true, the plaintiffs, through the conduct of 
the defendants in conveying the property to a third party are precluded 
from a recoverr of their land. T h e  only other remedy left to them is 
the one they now seek to pursue, that  is, to recover damages for the 
wrongful alienation of their lands by the defendants. 

I n  their brief the defendants contend that  i t  was error for the court 
below to submit the fifth issue to the jury. This issue was raised upon 
the pleadings and there was sufficient evidence to justify its submission 
to the jury. Such contention on the par t  of the defendants mould seem 
to be an  attack upon the deed executed by the Doggett Lumber Com- 
pany to the purcl~aser. I t  would not seem to help the position of the 
defendant to assume that, having acquired the title in the manner dis- 
closed by the record, such title was thereafter conveyed to a third party 
under circumstances which would subject the vendee to a suit for its 
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recovery. The eridencc, whir11 w a i  apparently accepl ed by the jury, 
though contradicted by other testimony, ttwds to qhon that the plain- 
tiffs sought to rrdeem their property after the option waq given by the 
defendant, hut before the execution of the deed, and that the defcnd- 
ants tlic~i, and at all times thereafter. refused to ne rn~ i t  a retlem~ltion 
upon tlie plea that  they ve re  already hound by an o p t i m  to convey the 
property to James R. Dxris. 

T h r  agent for the trustee in making the sale, harin,; acted as agent - 
for the c c d ~ i i  q n c  fr l is f  in purcllnsing the property, t h ~  relationsliip of 
mortgagor and mortgxgce existing between the plaintiffs and the defend- 
ants was not destroyed. 0 1 i ~ o 1 s  1%. M f q .  ( 'a ,  165 S. C'., 397 ;  Gibson 1 % .  

R a r b w ,  100 K. C., 3 9 2 ;  LocXridgc T .  , ~ m i f h ,  szcprn. I t  follows that  the 
plaintiffs' cause of action arosc a t  the time the corporate defmclant, 
acting under the trustee's deed, v-liicli purported to conrey a fee simple 
title to it, alienated said title and conveyed said property to a third 
party. Plaintiffs'  action was instituted ~ ~ i t l i i n  three years thereafter 
and is not barred by the statute of limitations. 

Thcre is some evidence in the record to the effect tl a t  the plaintiffs 
admitted to thc tlefcnclants after the qale that  they were unable to pay 
the debt or to redet~nl the property, and acquiesced in the sale. This 
testimony is sharply contradicted by that  of the plaintiffs, which tends 
to show that  thcy had actually made arrangements to ledeeln the prop- 
erty, but that  the clefcndants sold the same before the j  were permitted 
to do SO. It does not appear that waiver or estopp?l is adequately 
pleadcd by the defendants. 111 ally event, the facts have been deter- 
mined adveriely to tlie defcndal~ts by the jurv's answer to the sixth 
issue. 

Tho contract alleged by the plaintiffs that tlie defel~dants agreed to 
give illem actual notice of tllc date of sale was without consideration 
and unenforceable. The subn~ission of an  issue thereon, however, could 
not be held for prejudicial error. 

On plaintiffs' appeal, the refusal of the court to sign judgment allom- 
ing the plaintiffs interest upon their recovery was in accord with the 
decisions of this Court. Porrish v. Ilarfwzt-rn, a n f e ,  245. 

Upon an examination of all the exceptions containctd i11 the record 
we find 

On  plaintiffs' appeal, no error. 
On defendants' appeal, no error. 
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ARNOLD LOFLIN, BY HIS NEXT FRIEKD, ANXIE LOFLIX, v. HIGH POINT, 
THOJIASVILLE & UENTON RAILROAD COMPANY. 

(Filed 15 December, 1037.) 

1. Master and  Servant § 14a-Evidence of master 's negligence, resulting 
in injury t o  servant,  held sufficient t o  be submitted t o  jury. 

The evidence tended to show that  plaintiff, in the course of his employ- 
ment working with a crew putting new crossties under defendant's tracks, 
was required to step across rails which had been jacked up in order to 
take out the old ties and replace them, that as  he was walking across the 
jacked-up tracks holding one end of a crosstie, the rail dropped down on 
his foot, mashing it, and that the rail fell because the "jack was not under 
i t  right." Plaintiff alleged that  the "track mas carelessly and negligently 
jacked up so that  the jack was not under the rail as  fa r  as  i t  should have 
been" for safety. Held: Under the allegations, the evidence, viewed in the 
light most favorable to plaintiff, was sufficient to have been submitted to 
the jury. 

2. Master a n d  Servant 5 17-Plaintiff held not  barred by assumption of 
r isk a s  mat te r  of law under  t h e  evidence. 

Plaintiff's evidence tended to show that as  he was walking across a 
track in the scope of his employment, the track, which had been jacked 
up in order to replace the crossties, fell and injured plaintiff's foot. Held: 
Defendant's contention that  upon plaintiff's own evidence, plaintiff as- 
sumed the risk as  a matter of law, cannot be sustained, since the evidence 
does not justify the court in holding that  the danger mas so obvious and 
immipent that plaintiff realized, or by the exercise of due care could 
have realized the danger. 

BARNHILL, J., dissenting. 

WINBORNE, J., concurs in dissent. 

APPEAL by plaintiff f r o m  Sink, ,  J., a t  M a y  Term,  1937, of D a v ~ ~ s o s .  

Reversed. 

J .  F. SpruiT1 for plaintif f ,  appel lant .  
Lovelace Le. Kirktnan and Phil l ips  & Bower  for defendant ,  appellee. 

SCHESCK, J. T h i s  is a civil action to  recover damages for  personal 

injur ies  to  the  plaintiff alleged to have been proximately caused by the  
negligence of the  defendant. 

W h e n  the  plaintiff h a d  introduced h i s  evidence a n d  rested his  case, 

the defendant moved for  judgment  as  i n  case of nonsuit (C. S., 5 6 7 ) ,  
which motion was allowed, and  f r o m  judgment  accordant therewith t h e  

plaintiff appealed to the Supreme Court,  assigning as  error  the rul ing 

and  judgment of the  court.  



The e d e i i c e  tended to show that  the plaintiff was ei~iployrd by the 
defendant as a section halid, and on. 14 July,  1036, was engaged in 
helping the sectiou force put in Iiew crossties under a sidetrack of the 
defendant at Cunningham's brickyard, a ~ d  tliat his duties required 
him to help two other section llarids carry the new c~ossties from the 
west side of the sidetrack to the east side thereof to be put i n  the side- 
track from the east side; that the two other section hands carried the 
front end of the crossties which x-ere laid across a stick, each hand sup- 
porting one end of the stick, and the plailitiff carried the rear end of 
the crossties, resting the end thereof "against his stomach"; that  the 
east rail of the sidetrack had beell elerated eight or ten inches by a jack 
to permit tlie removal of old ties and the placing of new ties, and that 
as the plaintiff was crossing tlie sidetrack, carrying a tie, and after the 
other two section hands had placed tlie front end of ihe tie upon the 
ground on the east side of tlie east rail of the sidetiack, and as the 
plaintiff was stooping to place the rear end of the crosst e on the ground, 
but before he had let loose of the tie, the east rai l  of the sidetrack 
dropped do1r.11 upon the foot of the plaintiff, mashing it. 

The  coinplaint includes, among others, tlie following allegations of 
negligence: " (a)  111 that  the tlefe~idalit company n3gligently failed 
and neglected to proride plaintiff n.itli a safe and suitable place in 
which to perform his work," and "( f )  111 that  the east rail of said side- 
track was carelessly and negligently jacked up so tha t  he jack was not 
under the rai l  as f a r  as it should have been in order to permit the plain- 
tiff safely to pass over same." 

The plaintiff testified : 
"Q. What,  if you know, caused tlie rail to fa l l?  
"A. The jack was not under it right. - 

"Q. Who directed you to carry the ties across there to where the rail 
was jacked u p  ? 

"A. The section foreman, Mr.  I r ~ i n  Snider. 
"Q. Who directed the rails to be jacked up there that  day?  
"A. I rv in  Snider. I n  my opinion the rails had been jacked u p  about 

thir ty minutes before the accident." 
And on cross-examination the plaintiff testified : 
"Q. I ask you if you didn't drop your crosstic on the r a i l ?  
"A. No, sir. 
"Q. What  did you do with your end of the crosstie? 
"A. I throwed it down on the other side of the rail. 
"Q. You threw it down on the rail and tliat knocked the jack off the 

rail on your foot 2" 
"A. NO, sir, I never threw it on the rail. 
"Q. Threw i t  off on the other side of the r a i l ?  
"A. Yes, sir. 
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"Q. Threw it off oil the side of the rail tlie otlier man put it oil? 
"A. Yes, sir. 
"Q. Did it hit tlie rail at a l l ?  
"A. No, sir. 
"Q. T i l l  you swear, theil, that your crosstie didil't hit the ].ail 01. 

any other crosstie along the r a i l ?  
"A. No, sir, i t  never hit nothing. 
"Q. Then the falling of your crosstie had nothiiig to do with the rail 

falling ? 
"A. S o ,  sir. 1 had beell norkirig with these same meu most of the 

time for 18  months, doing the same kind of work, but had never carried 
crossties across rails jacked up before. I did not help to jack the rails 
up, but knew they were jacked up. At  the time I put my  foot under 
the rail I n a s  walkir~g across with a tie and just stepped under it. The  
rail fell and I dropped my  elid of the tie. 

"Q. You mean to say the rail fell before you dropped your end of 
the t ie?  

"A. Yes, sir. 
('Q. You were not lookii~g a t  thc rail, were you? 
"A. I was looking at my tie." 
We are of the opinion, and so hold, that  under the allegations of neg- 

ligence the evidence, viewed in the light most favorable to the plaintiff, 
was sufficient to carry the case to the jury upon the issue of the defend- 
ant's actionable negligence. 

The  evidence of the plaintiff does not establish such contributory neg- 
ligence as would justify the court i n  holding as a matter of law that  the 
plaintiff's action was barred thereby. 

The contention of defendant that, upon the plaintiff's own evidence, 
the plaintiff assumed the risk of being injured in the manner and way 
in which he was injured is untenable. "The doctrine of assumption of 
risk is  dependent upon the servant's knowledge of the dangers incident 
to his employment arid the ordinary risks he is presumed to know. Rut  
extraordinary risks, created by the master's negligence, if he knows of 
them, will not defeat a recovery, should he remain in service, unless the 
danger to which he is exposed thereby is so obvious and imminent that  
the servant cannot help seeing and uiiderstanding i t  fully, if he uses 
due care and precaution, and he fails, under the circuinstances, to eser- 
cise that  degree of care for his ow11 safety which is characteristic of the 
ordinarily prudent man." Pigford v.  R. R., 160 X. C., 93;  Cherry v. 
R. R., 174 N. C., 263. The danger to which the plaintiff was exposed, 
under the evidence in this case, cannot be said to be "so obvious and 
imminent" that  he could not help seeing and understanding it. The 
danger was more or less latent, and the evidence does not justify the 
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court in holding as a matter of lam that  the plaintiff realized, or by the 
exercise of reasonable care could have realized, i t  hefore the injury 
occurred. 

The  judgment of the Superior Court is 
Reversed. 

~J.IIL~SIIILL, J., dissenting: There are three reasons why I cannot cou- 
cur in the majority opinion of the Court in this case. 

1. I n  carrying tlie new crossties from tlie place whrre they were pilcti 
to the point where they nere  to be used in replacing old cro~stics, the 
plaintiff and his fellow servants v11o were carrying the crossties, could 
have c3rossed the track a t  the point where the new cro:sties were piled 
and then proceeded up the east side of the track to the point x~hert, 
they were to bc used. Instcad, tlicy v.alked up the n-cst d c  of thp track 
and crossed a t  the point nhcre  the rails wcre jacked uy. The piailitiff 
had the choice of t n o  ways. 1nstc.ad of taking the one iha t  \\as rafe he 
followed the way that  inrolretl danger. 

2. The  section crew a t  the time of this accident n a s  engaged in re- 
pair ing the defendant's railroad track by removiilg o d crossties and 
replacir~g them nit11 nrw oiics. The usual and custoniary iiianiier i ~ i  
which this no rk  is done is to jack up tlie rail. This is :L iicressary part 
of the work. .hy danger cornlectrtl thcrevitll is naturally incident to  
the employment and the employee assumes all danger 11-hich is naturally 
incident to the work he is employed to do. 

3. There is no evidence of negligence. The only evidence with respect 
thereto is the statelnent of the plaintiff to the effect that  "the jack was 
not under i t  right." H e  testified tha t  he did not help put the jack 
under the rai l  and he does iiot testify tha t  he saw it after the rail n a s  
jacked up. H i s  statement is a conclusion, pure and simple. Was the 
head of the jack only partially under the rai l  i n  such manner tha t  i t  
would slip off 2 ,Is to this, no witness speaks. Was the base of the jack 
placed upon an insecure foundation, so that  i t  slipped and causcd tlw 
rai l  to  f a l l ?  As to this, the record is silent. Did some other employee 
strike the handle of the jack and cause i t  to fa l l?  We are iiot told. 
Was the catch on the jack dcfectixe or insecurely fixed, by reason of 
which the rail fel l? N o  witness nndertnkes to say. F o r  the jury to 
find that  the defendant was negligent, upon the eridencc> in this record, 
it would liave to enter the field of surmise a i d  co~~jecturc.. I f  the plain- 
tiff did not know and does not undertake to tell us in w1at respect "the 
jack was not under it right," how could the jury tell, and how are me to 
say that  his conclusion is correct? 

I11 my opinion the judgment of no~rsuit entered in I he court below 
should be sustained. 

W I K B ~ R K E ,  J., concurs in dissent. 
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LUCILLE DOGGETT (WIDOW), KORMAN DOGGETT, CUhlELIA DOGGETT 
(CHIZDREN OF THE DECEASED), V. SOUTH ATLAXTIC WAREHOUSE 
COMPANY, EMPLOYER, AND GENERAL ACCIDENT, FIRE & LIFE AS- 
SURAXCE CORPORATION, CARRIER. 

(Filed 15 December, 1937.) 

1. Master and Servant § 37- 
The Xorth Carolina Workmen's Compensation Act should be liberally 

construed to effectuate its purpose, and compensation should not be denied 
by technical, narrow, or strict construction. 

2. Master and Servant § 5 2 -  
In  a hearing before the Industrial Commission, the evidence which 

tends to support plaintiff's claim should be considered in the light most 
favorable to him, and he is entitled to every reasonable intendment 
thereon and every reasonable inference therefrom. 

3. Master and Servant § 4OkEvidence held to support finding that dis- 
ease resulted naturally and unavoidably from accident. 

The evidence before the Industrial Commission tended to show that 
the deceased employee, for whose death compensation was sought, had 
been in exceptionally good health up to the time of the accident, that he 
fell from a platform, breaking his leg, and lay where he fell for about 
half-hour, exposed to the cool wenther, that he was then discovered and 
carried into the office, where he had to wait some two hours for medical 
attention. There Kas expert opinion testimony to the effect that the 
exposure was a contributing factor causing acute nephritis resulting in 
death, and that  the accident and exposure accelerated the employee's 
death. Held: The evidence is sufficient to support the finding of the 
Industrial Commission that the disease resulted naturally and unavoid- 
ably from the accident, S. C. Code, SO81 ( i )  , subsecs. ( f )  , ( j ) .  

4. Master and Servant § 55d- 
The finding of fact of the Industrial Commission that  the disease caus- 

ing a n  employee's death resulted naturally and unavoidably from a n  
accident is conclusive on appeal when supported by competent evidence. 

APPEAL by defendants f rom Sink,  .I., 20 September, 1937, Civil T e r m  
of GUILFORD. Affirmed. 

On 2 J a n u a r y ,  1937, application was made to the S o r t h  Carolina 
Indus t r ia l  Commission by the plaintiffs herein f o r  a hearing i n  this mat -  
t e r ;  tha t  notice of hear ing  was given and  a hear ing  had a t  Greensboro, 
IT. C., i n  Guilforcl County, 8 March,  1937, before Holi.  J. Dewey Dor-  
sett, Commissioner of the  S o r t h  Carol ina I l ldustr ia l  Commission; t h a t  
evidence mas taken a t  said hearing.  Upon the record a n  opinion by 
said Commissioner was entered containing the  findings of fact,  conclu- 
sions of law, and  award  reudered i n  favor  of plaintiffs. 

T h e  evidence i n  p a r t :  Ga i ther  Doggett was a n  employee of the  de- 
fendant, S o u t h  Atlant ic  Warehouse Co., as t ruck  driver, l i f t ing cotton 
or  anything. He h a d  been i n  their  employ some 1 0  years. H e  weighed 
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215 pounds, fine physical appearance mid llad never lost a n y  t ime i n  
p c r f o ~ r n i ~ ~ g  his  ~ v o r k .  H e  was illjuretl on 1 7  S e p t t m  )el,, 1936, about 
7 3 0  1). m. wliile a t  work, slippecl and  fell some fi1.e o r  six f w t  from :I 

platforrn ant1 hroke his lcg. 1 I e  l ay  ~11rrcd Ilr f ~ l l ?  c8sljowtl t i ,  tlie 
\\.cather, a l ~ o u t  half ail hour  a ~ l d  was c.arrietl into th(. o f f i c ~  ant1 staycvl 
there about t\vo liourr-an hour  wait ing on the cloctoi, ivlio gave h im 
first aitl-before he  ~ w e i r e t l  mctl icd t rea tmcl~~t .  T h e  v:c:rtlit~r \vns c.001 
aid it. was cold e ~ l o u g h  to \Year :t topcoat or overcoat. lI is xvife t es t i f id  
tlint t h y  1i:lcl b e c l ~  marr ied  1 S  years  a d  h:~d three. r l ~ i l ~ l r e u  :r~ld he 11;111 
~lex-er beell sick : I I ~  never lost a d:ry fro111 work i n  the  1S years. Tllc 
i n j u r y  ocwmw1 on li  S c y t e u ~ h c r  a11t1 11e died on 26 :<ovcml)er, I!):IG. 

D r .  1'. -1. Sliclbur~le testified, ill pa r t ,  tha t  a f te r  giving h i m  treatniclit 
he ~ r c i l t  l~oiiie ant1 c6ariic to  h i s  o f i w  probably o ~ ~ c e  n week. One of h i s  
fami ly  said he was 11ot get t ing along s o  well and ill c20~~seijuence h r  saw 
l ~ i r n  alld sent l ~ i m  to tll(1 l~osp i ta l .  1)r.  Sl le lbur~ie f u r t h e r  testified tililt 
i n  his  opinion the  '(a(-cide~lt and tlie c,gposure p rob i~hlg  sliortc~lcd the 
111a1i7s life," tha t  tlie "illjury ncwlerated his dcnth." D r .  W. W. H a r w y ,  
who stated tha t  he liatl studied a ru tc  ~ i c p h r i t i s  e s t c ~  sively, declartvl 
tha t  the  " a c c i d c ~ ~ t  (was  a )  favtor" o l m x t i ~ ~ g  as  the r a u w  of tleatli, ani1 
t h a t  colisiderilg the awitlclit autl thc  csljosure ah the rcuso of tlic fa ta l  
acZute ~lepl i r i t is  ran "a v c ~ y  r t ' a s o ~ ~ a h l e  c.xpli~liation." l h .  ,J. F .  Reg- 
ister stxted tha t  esposurcx would bc :I definite p r c v l i s p s i ~ ~ g  factor  ill 
causing acute  ncpliritis. I h .  F r e d  ill. I ' a t t c r s o ~ ~  gave evidtm*e to tho 
effect t h a t  "the clsposurr ant1 tlw t ~ x u h m : ~  c~)u ld  be tlisporillg causes" to 
ircutc riepliritis. 

L\pplicatioli f o r  review by the F u l l  C o ~ ~ ~ l n i s s i o i l  \ \ . i~s  g ive l~  by the 
d e f e n d a ~ ~ t s  i l l  a p t  t i ~ n e .  Sa id  r w i e w  was llrl,l before the F u l l  Com- 
rnissioli on 18 t J u ~ ~ c ,  1937, a t  R:tleigll, K. (I. Thereaf te r  a~ :i\vard by 
tlie F u l l  Comniission was rntcrcd ill favor  of plaintiffs. Notice of 
the award was give11 to :ill l ~ a r t i e s ,  :111tl tlw auxrt l ,  together ~ i t h  the 
fintli~lgs of fact  and  conc~lusiol~s of 1:rw of the  F u l l  C s m r n i s s i o ~ ~  -\\ere 
duly filed. Tliereefter ~ ~ o t i c e  of appeal  to the Supcbrior Cour t  f o r  
Guilford County \vns give11 by dc.fe~~tlnllts to plaiutiff:;, t l~rougli  their  
counst~l, m~cl  to  the K o r t h  Carol ina r l ldustr i :~l  Commission. T h e  record 
i n  this actiou was certified by the  scvwtnry of the  S o r t h  Caro l i r~a  111- 
dustr ia l  C o m n ~ i s s i o ~ l  to the Superior  C'ourt of Guilfortl County, ~ v l ~ e i x ~  
i t  was doc:ketetl a d  heard before the presiding judge a t  the 20 S e p t e : ~ -  
her Civil Term,  1937, upon  the  record. T h e  judge of the  Super ior  
C'ourt elltcred a jucignlelit fi~lding. 110 e r ro r  ill the  arvartl of the  Indus-  
t r ia l  ( lornn~ission and  aff i rmi~ig the award.  I ) c f e l ~ t l a ~ ~ t s  ~s(Y!pt?tl. :IS- 

s i p e d  error ,  alltl appenletl to  the Supreme Court .  
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CLARKSOS, J. Tlie defendants admit :  "That on and prior to 17 Sep- 
tember, 1936, Gnither Iloggett was an employec of the South L2 t l a~~ t i c~  
Warehouse Corporation; that on that  date the employer hat1 more 
tlian file eiliplope~.: and that  the General .\c.citlcnt F i r e  a ~ d  Life -1.:- 
surance Corporatio~i, Limited, was the c~arrier, and a d ~ n i t  n weekly 
wage of $12.50." 

The only cpestion involved on this a p p d  is, I s  there competent 
?vidence to support the Indilstrial Commission's finding of fact that 
the disease fronl wliicl~ the deceased died resulted ~ia tura l ly  and un- 
avoidably from an accident which a r o v  out of and in  the course of 
his employment? TVe think so. 

S. C. Code, 1933 ( E c l i i e ) ,  .ecd. 8081(i) f ,  i, as follow?: " ' l ~ i j u r y  
and personal injury' shall meal1 only injury hy accident arising out of 
:md in the course of tlie employn~ent, ant1 shall not include a disease 
in any form, excel)t wllere i t  re.ults naturally and uuavoidahly from 
the accident." 

Sec. YOSl(i) j : "The term 'death' a, :t 11~1sis for a right to rompen- 
.ation means only death resulting fro111 all i~i jury." 

111 J o h n s o n  c. l l o s i e r y  Co.,  199 S. C., 38 (40), i t  is said:  " I t  is fur-  
ther provided in section 60 that  tlic an:~rt l  of tlie C'ommission 'shall be 
conclusive and binding as to all qu~stiol is  of fact.' Howelel., errors 
of law are reviewable. I t  is genernlly held by the courts that the vari- 
ous compensation acts of the L~nion should be liberally coiistrued, to 
the end that  the benefits thereof sl~ould 11ot be denied upon technical, 
narrow, and strict interpretation." R ~ t e  L'. I'uxel Cio., 199 S.  C., 134 
(137) ; S o u t h e r n  c. C'ottor~ Lll i l ls  C'o., 200 S. C., 16; (169) ; A y t o t L  c. 
( ' ooper ,  202 N. C., 500 (504). The evideuce which makes for plain- 
tiff's claiiu, or tends to support his cause of action, is to be taken in its 
most favorable light for tlie plaintiff, a i d  lie is entitled to the benefit 
of every reasonable intendment upon the evidence, and every reasonable 
inference to be drawn therefroill. S o u t h e r n  c. C o t t o n  3 l i l l s  C'o., s u p r a ;  
IIildebrand u. F u r n i t u r e  Co., ante, 100. 

"The defiiiition of i l ~ j u r p  givcn in bee. d ( f )  alzo ljrovides that 'it 
shall not include n disease in any form, except where it results naturally 
and unavoidably from tlie accident.' I n  applying this ( T h o m p s o n  v. 
Il'illinnzs, 1 S. C., I~ idus t r ia l  Comn~ission, 124, approved in 200 S. C., 
463) . . . the Commissio~i evinced a \oillingness to construe defi- 
nitions liberally. Plaintiff, a truck driver, sustained an  injury to his 
eye while cleaning a carburetor. The  injury irritated his eye and re- 
sulted in ulcer. Seven days after the accident the plaintiff was treated 
by a doctor, ~ v h o  gave the plaintiff some lotion to use. H e  visited the 
doctor three times. Then gonorrhea opthalmia showed up, which was 
on the thirteenth day after the accident. A 9  a result of the infection 
the plaintiff lost one eye and wfferetl a partial loss of use in the other 



602 I N  THE SUPREME COURT. [212 

?ye. Compenration was allo~ved. . . . This lihcral construction 
tends to rffcctuatc th r  g e ~ ~ c r n l  purpow of tllc W o r k m c ~ ~ ' ~  Conipensatioll 
Act." S x. C. L a w  Rel-iew, 421. 

Tlie o p i n i o ~ ~  of the Full  ('ommiiiion. in l ~ a r t ,  i* :IS follons: "The 
tlefel~daiits a t t o r n v  in,iistcd upon each of the doctori ans\trring if, in 
their opinio~l. the discnwi co1lditio11 of thc phi~ltiff'.: lcwa.;rd was the 
result of tlic acridelit and came on naturally a~l t l  urial-oidably. The  
Full  ('ommission is convinced that  the nephritis n as a q p l  ated by the 
plaintiff's i n j u y  by nccide~it a11d that the plaintiff'i entire conditioll 
was accelerated, apgralatcd. or coml)licstctl by the csposure to the cool 
neather. The p1:1intiff lap cspoird for approxiniatelv thir ty minute, 
following his accide~lt. One nitness testified tliat it nas  cool enough to 
wear a topcoat. Dr.  IIal-l-cy testified that  he had csaniincd tlie authorl- 
tics thoroughly beforc testifying and that  he found tliat exposure was 
a co~~ t r ibu t ing  cauqe to ne1)liriti.. H e  testified, ill pa r t :  'If that (acci- 
dent) didn't do it,  I n o d d n ' t  knolv any n:ry to espln i~l  it.' T l i ~  editor 
in 1 9  A. L. R., 96, says: ' I t  i s  n11 establisl~rd rule that  tlic fact that  all 
en~ployee n a s  sufferiilg from :I diqensetl conditio~l docs 11ot necessarily 
bar h im from a right to compe~lwtion in c7ase of in ju ly  and d iuahi l i t~ ,  
hut tliat an  a v a r d  may he had ill caie of disability xllir11 was prosi- 
mately caused by an accident or persolial injury arisiiig out of and in 
the course of the tmplo> nw~i t .  n liicll accelerated or n rgral-ated an  es- 
isting diseaw.' On page 104 of A\. I,. Ti. Tvc find tlic following ci t :~- 
t ion.  '111 Pinyotb @11re?t X i ~ z .  ( ' 0 .  1.. Industri(r1 C o n t t t ~ i s ~ ; o n  ( 1 9 2 2 ) .  
Utah, 204 Pac.. 323, ~rl iere the act l~ro\itlerl that  personal injury should 
''not include a disease except as  it  shall result from the injury," all 
:illoxxnce of compeniation for the full tcml of disability was zuztainetl, 
nltliongli :t dormant syphilitic coilditioll n a b  scceleratcd and prolonged 
the period of t1isal)ility.' 111 2s  ,I. I,. H., 205, the idi tor  cays: 'Tlie 
estahlislled rulc . . . ha? been affirmed ill a number of recent cases.' 
h n o t a t i o n s  in 10 ,\. L. R., 9 3 ;  28 A\. I,. R., 204, and t O  L. It., 1200. 
citing cases from almost el cry sfate in tlie C~lioii ,  i t a t i ~  the following 
rule: ' I t  is an  establi~llcil rulc that  the fact that an eniplo,~t~e was suffcr- 
ing from a diseased co~ltlitio~l t l oc~  llot nect'isarily bar iini from a right 
to compensation in case of injury a i d  disability, but that  ;in award 
iilay be liad in case of a disahility T\ 11ic.h v a i  prosiniutcly c:tued by :ill 

accident or prrsonnl iiijury a r ~ s i n p  ont of and ill thr  c80urpc, of the em- 
plo,nne~lt n l i i c l~  accelerated or aggraratecl an existing c h a s e . '  " IT. 14'. 

Cuaualfy  ('0. 1 % .  S m i t h ,  4.1 Ga. Alppeals, 363. 129  S. E . 830. a t  1). db4 :  
A1larylantl C'usutrlfy C'o. 1 % .  1lrou 7 1 ,  48 Ga. A\ppeals, 922, 173 S. E., 925: 
Przciff I ? .  Ocean .lc.c.idel~f a , ~ d  G u a r a n t y  C'orp., 48 Ga. Lppeals. 730. 172 
S. E., 238; C. by. C a s ~ t n l l y  ('0. 1 % .  X t r f f h e ~ c s .  33 Ga. *'~ppeals. 526, 132 
S. E., 873; 'Ii'irzchcsicr Xrllitzg ( 'orp.  c. S e m i t t t l i ~ ~ c r ,  148 Va.. ;I%, 138 
S. E., 479;  F ~ n f o n  I>. Tlrr Sh ip  lirll-in (1023), 2 Ii. B., 473, 14 British 
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R u l i n g  Cases, 487;  R i c X s f a d f  7%. D c p t ,  of Lob .  and  Ind . ,  180 Wash. ,  391, 
41  Pac .  (2d)  391; SioncX 1 % .  Glen  -4lden ('ool Co., 105  Pa . ,  189, 160 -Itl., 
154; U.  8. Fid. nnd Gziar. C o .  1 % .  - 1 fddo . r .  52 Ga .  Alppcalq. 416. 183 
S. E.,  570. 

F o r  instances where compensation has  been allowed for  disability due 
to nephri t is  and for  a discussion of the causes of sucli disease, we  1'. S. 
Cast  I r o n  Pipe alld F o u n d r y  Co .  I * .  I l a r t l e y ,  217 X a . ,  462, 116 Sou.. 
666 (burns  cause of nephri t is)  ; 1-nifetl  Paper  B o a r d  ( ' 0 .  7%.  L ~ l c i s ,  65 
I n d .  Ap., 336, 117 N. E., 276 (exposure cause of nephri t is) ,  and cases 
grouped under  the  Ll. L. R. A h n o t a t i o n s ,  ,supra,  and  73 ,I. L. R., ,732. 

I n  the  case of S c h n e i d e r  1 , .  7 ' r o ~ c i e r \  T I M .  Co. (La.  *Ipp.,  1937),  172 
Sou., 550, where a t raumat ic  i n j u r y  to  a carpenter  was a contributing 
cause of his disability f rom a n  a r th r i t i c  condition of the l i ~ c r ,  i t  v a s  
hcld t h a t  recovery under  the C o m p e i ~ ~ a t i o i ~  -\ct wa.; : ~ u t h o r i ~ e t l ,  not- 
withstanding tha t  his disability n a s  aided and aggravated 1,- focal in- 
fcction produced by tonsils, teeth and  geriuq. I n  D o h e r i y  1 % .  G r n s w  
Isle Tzcp., 205 lIicli . ,  592, 172 S. IT., 596. a n  illjury to  the cmployec's 
foot was a contributing cause of h i s  death, a l t l ~ o u g h  the immediate 
cause v a s  obstruction of the howcl.;, and i t  \\as hcld that  c o n l l ~ c n ~ n t i o ~ i  
was properly allowed. 

I t  is  nc l l  qettlctl i n  this jurisdiction that  tllc fintliilgs of f21c.t of the 
Industr ia l  Conlnlission i n  a hearing before it  are  c o ~ ~ c l u s i v e  upoil appeal  
n hen  there is  sufficient con~pe ten t  c~ i(1cnc.c to  support tlle a\\-ard. Ilrorr 1 1  

P .  I c e  Po.,  203 N. C., 87 (100) .  I n  thc present case we thilik there was 
w f i c i e l ~ t  competent c ~ i d e ~ l w  to wl )por t  tlie f i ~ l d i ~ ~ g  of fact  t h a t  thc  cli- 
ease f r o m  ~ l i i c h  Gaitlier Doggett tlietl w,ultcvl " ~ ~ a t u r ; ~ l l y  am1 ~ 1 1 1 -  

i~voidably f r o m  the accident." 
F o r  the reasoils gi\  en, the judgment i* 
.lffirmetl. 

Jl L. JOSEs ,  A TAXPAYER O F  A y ~ ~ ~ ~ ~ N ~ ~  COUKTT, OX BEHALF O F  HI~ISELF AND 

ALL OTHER TAXPAYERS O F  .~L.II\IASCE COUSTT \THO MAY DESIRE TO JOIX 

WITH 11111, v. ALAJIASCE COUSTT, AND WADE H. HUFFBIAN, W. R. 
SELLARS, L. E. GUTI-IRIE, W. E. STAINBACK, AND TV. L. JIcI'HER- 
SOX, BOARD O F  COJIJIISSIONERS FOR THE COUSTP OF ALA- 
JIASCE, DEFENDANTS. 

(Filed 15 December, 1937.) 

Taxation § 3%-Action t o  restrain issuance of bonds is properly dismissed 
af ter  t h e  thirty-day period prescribed by statute. 

Where it  is established that a proposed bond issue of a county was duly 
ndrertised and notice to citizens and taxpayers duly published a s  required 
by  the Co~i i~ tg  I:in:rncc Aict Irh.  $1, Plil)lic IAVS of l ! W i ) ,  as  amended. 



C. S., 1334). and t h t  t l ~ c  is\nnncr of the I)ontl\ \ \ :~s  ratificd by act of the 
Legislatnre prescribing that no action sho111d I)e i~lstit~itetl  attacking the 
validity of the bonds and no snit should l)c m:iintnincd to restrain the levy 
or collrction of t a w s  to p:~y came after the expiration of thirty days from 
thr  ratification of thc act, an action inititntcd nlortx than thirty days 
nfter the publication of the bond order and the ratific:~tlon of the pnblic- 
locs:~l a r t  is properly tlislniscetl, thc action hcing h r r c t l  by  ccc. 20 of the 
('onnty F i ~ ~ : ~ n r c  *\ct. 1)s tilt, 1)ontl ordinnnct~, nncl Iry thr  provisions of the 
pn1)lic-locxl :let. ant1 plaintiff tn\rl):~yer has loct his right to controvert the 
fact dccl:ircvl in the rrwlntion nnthorizing t h ~  I)ontl iss~i,, that the ~ndcbt-  
edness to be funded by the proposed bonds was incurred for the construe- 
t~cm of rondu and I)ritlgcc in the county. 

T h i s  was a n  action to rchtrain the i s w c  of bo~lt l i  I),,. the, c.ouilty of 
.Ilamancc f o r  the pmposc  of rc fnn t l i~ ig  w r t a i n  note int lc l) tc t l~le~s of tilt, 

county, and  to rcctrain the  levy of t a s  to  pay  the i1itcrr:t 2nd principal  
of said bonds. 

A l t  the t r ia l  hrlow it  T\ as  agreed tha t  the pleadings i n  tllc ; I ( ~ ~ I O ~ I  ~11o111d 
constitute the  cr idcnrc i n  the  c:i.r, ant1 t h a t  the r o w t  111igllt find t l ~ v  
facts f rom said ~)lcadi i igs  ant1 rc~i t lcr  j~ltlglnclnt thereon. 

P u r s u a n t  to  thiq agrtvmient, the  court fomlcl the  fact,  and m t t w d  hi5 

pro1 i.ioiis of the County F i n a ~ i c c  .\ct, a -  anicntlctl, autliorii-ing the isill- 
ance of bonds of .\laniancc Co111ity ill :11i :1111o1ult not c>\c.cctling $30,000 
for  tlic purpose of funding  a lik(3 aino~ll i t  of tlic l,rinc.~l)al ot' thv s111)- 
sisting note indebtetlnc~qs mcntioncd i n  the prccctling l):~ragriil)li. Sir i~l  
order proxides t h a t  n t n s  -ufficitli~t to  ~ , I I  the 1)rincil):il a1111 intt11c.t 
of such bolitis ~ \ l l c l i  due shall be : i n ~ i ~ ~ : ~ l l y  l('rictl : r i d  rollc~ctcd. \ col)! 
of &aid bond order, together \\it11 tl~c, notire appc~ntlctl tlierfxto. a'; rcx- 
quired by wc. 16  of tlic C o n i l t ~  I " l n n ~ ~ c c ~  .\cat, as  :inlt~itl(vl. \\,I, i1111\ 

p l ~ l i ~ h e d  on 2 1  f J a ~ i u a r y ,  1937, i n  7 '11~ I)I(I/I/ Y ' i 1 1 1 o -  1 ( v \ ,  2~ ~ ~ t > \ \ \ p n p t > r  
pu l~ l ia l~ed  i n  L \ l a ~ n a n c c  ('ollilty. ir ~ i ~ t ~ e t i n g  h l t l  J I I  1 Fcabruar!, 
1937, tlie d a y  fixed for  the  p ~ t h h c  Ilearing upon ,:?it1 I)olrtl o ~ t l c r ,  tllt, 
hoard of commissioners of A\lan~:illcc C'ounty finally passed said hoiltl 
order, and a copy of wit1 bond ortlcr, togc>thcr \\it11 tht. notict. ~ ~ ~ ) l ) t ~ n l l c ~ t l  
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thereto as  required by  scc. 19 of the C o ~ m t y  Fiii:l i i(~t~ . \ ~ t .  as  :1111011(1(vI.  

was du ly  publisliecl on 3 Febnia ry ,  1037, ant1 011 1 0  F c h r n a y .  1927, i n  
said The Dail~y Y ' i ~ ~ c c - . \ - r w ~ :  said bond ortlcr recite\ tha t  the nl~ovr 111~11- 
tiolied note indebtedness Tvas legally incurred before 20 l l n r c h .  193 I .  foi. 
the construction of roads and  bridges i n  hue11 c o ~ m t y .  a11 co i i~ t i tu t ing  
necessary expenses of tlie c~ounty, but  the records of the county coiitain 
n o  evidence showing the purpose or  purposes for  n.11ic.h the note intle1)t- 
edness was incurred or t h r  purpose or p11rpovs for  ~vllit'li thc 111011(y 

received f o r  the notes were used. 
"3. T h a t  tlie noticc appended to said bond order and puhlishctl with 

said bond order on 2 1  J a n u a r y ,  1937. a? a h o w  set for th.  proride. tha t  
a n y  citizen or t aspayer  m a y  protest a t  a meeting of the  boartl of county 
colnmissioners of .\lamanee County to be Iirltl a t  10 o'clock a.m., 1 Fcb- 
ruary,  1937, o r  a n  at l jol l rnn~ent  tliercof, against the iisuaiicc of thc pro- 
posed funding  bolids, autliorized to 1)e issued by said 1)ond ordci'. .\ 
meeting of said boartl n.as held a t  said tinie to receirc such protests, and 
a t  said meeting ncithcr plaintiff nor  a n y  c i t i ~ e n  or  t aspayer  of . \ l an~ance  
County, nor  a n y  other  person, appeared, cithcr i n  p ( ~ w i 1  or 1)y attorliey. 
to protest against thc issuance of said funding  1)oiitls. ilor \\a$ a n y  pi,otrst 
i n  wr i t ing  presented a t  saitl meeting 1)y ally citizcii or tnx l~aycr  of -\la- 
mance County or  by  a n y  other 1)ersoli. nor  has a n y  \1ic11 protest h ~ c n  
received a t  a n y  tinie by tlic 1)oartl of coinrnissioiicr~ of A\lainance ('ouilty. 
T h e  notice appended to &aid h n t l  order aiid p ~ i b l i ~ l ~ c t l  with said bond 
order as  finally passctl on 3 February ,  3037, and on 10 February ,  1037. 
as abovc set for th,  proritles t h a t  a n y  action or  proccetling questioning 
the validity of said bond order must  bc commenced within 30 days a f te r  
its first publication. K o  action or procrcding of a n y  kind qlieitioninp 
the ra l id i ty  of iaitl boiitl order  was cornnicncetl within 30 days :iftcxr 
3 February ,  1037, the datc  of the  first publication of saitl hontl ortlcr 
as finally p a w d ,  nor  has a n y  such action or p r o c c ~ d i n g  been corn- 
meiiced a t  a n y  t i n ~ c  prior  to  tllc institiltioii of this ac t io~ i  11y the filing of 
plaintiff's complaint licrcin on 3 J u n e ,  1937. 

"-1. T h a t  the Geiieral .\ssembly of N o r t h  ("arolina, by nil :ic+ passctl 
a t  i ts  regular  session in 1037 and ratified 27 February ,  1037 (chapter  
129 of 1937 Public-Local L a w i ) ,  found a d  tlcrlared tha t  t h r  note indcht- 
edness mentioned i n  the first paragrapl i  of these findings of fact  was 
legally incurred f o r  the construction of roads and  bridgrs i n  the county, 
and all  of said indebtediicss is by said act ralitlated and confirmed and 
declared to be valid, subsisting intlcbtetlness of the c o ~ ~ i l t y ,  ?reate(l fo r  
necessary cspenscs and f o r  special purposes v i t l i  the special approval of 
the General .lsscnibly. Sa id  act fu r ther  provides t h a t  i n  each year  
while a n y  of tlic proposed funding  bonds s l id1 be outstanding, there 
shall be lerietl upo11 all tasable  property i n  tlic county a special tax 
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sufficient to pay the interest on said bonds as the same shall fall due, 
and also sufficient to provide for the creation of a spec-ial fund for the 
payment of the principal of said bonds a t  or before their maturity, which 
tax shall be in  addition to all other taxes authorized 01- limited by law, 
and by said act the General Alqsrmbly does gire it? spwial  approval to 
the lery of said t a s  for said special purpoqcq. Said act of the General 
.lssenlbly further prorides that  any action or proceeding in any court 
to set aside said bond ordcr or to obtain any other relief upon the ground 
that  said bond ordcr is invalid. or that the notes to b?  funded are ill- 
d i d ,  a i d  any action or proceeding in any court to rrlstrain or enjoin 
the levy of tlie special tax provided for in said act and ill saitl hond order 
must be com~nenced within 30 days aftcr the ratificatiol~ of said act, and 
that  after the espiration of said period of limitation, no right of action 
or defense founded upon the inralidity of s d  bond or&r or questioning 
the power or the authority to l e ~ y  thc special t a s  1x01-ided for ill said 
act and in said bond ordr,r, shall be asqerted, nor shall the ral idi ty of 
said hond order or the power or authoritg to lev? saitl t a s  be open to 
question in any court upon any ground whaterer. exczpt i n  an  action 
or proceeding commencetl v i th in  said period. N o  ac t im  or proceeding 
to set aside said hoiitl order or to obtain any other relief upon the ground 
that said bond order is inr-did. and no action to enioin the l e v  of the 
special t a s  approred and autliorized by saitl bond ordei and by said act 
of the General Alssenll)ly n.as coinn~enced in any rourt x i th in  said period 
of 30 days aftcr 37 February, 1937, the date of tllc ratification of said 
act, nor has any such action or proceeding been colnmewed a t  any time 
prior to the institution of this action by tlie filing of pla~ntiff 's complaint 
herein on 3 ,Tune, 1937." 

Fronl the foregoing fact5 thc court legally concludes : 
"1. That  the finding and d~c la ra t ion  of the General A\ssembly of 

Xortli Carolina in tlic act ratified 27 February, 1937, t  at the indebted- 
ness to be fundcd by the issuance of said $30.000 funding bonds mas 
incurred for tllc con.truction of roads and bridgcs in  said county, are 
conclusive and filially determine that  quch indebtedness Tvas incurred for 
the constructioll of roads and bridgcs in s : d  county, m d  such finding 
and declaration are binding upon and mag not be reviewed by this court. 

"2. That ,  by said act of the General -1ssembly of North Carolina, 
ratifitd 27 February, 1937, the special approval of the General Assembly 
was given to the levy of a ipccinl t a s  sufficient to pay ihe interest upon 
the bonds~nh ich  Allamance County proposes to issue lo  fund the note 
indebtedncqs mentioned in the first paragraph of the findings of fact, and 
also sufficient to provide for the creation of a special fund for the pay- 
ment of such bonds at or heforc their maturity, n.hic1~ tax shall be in 
addition to all other taxes authorized or limited hp law. 
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"3. That  the plaintiff and all other taxpayers and citizens of Ala- 
mance County are barred from maintaining this or any similar action by 
the provisions of sec. 20 of the County Finance Act, as amended. 
"4. Tha t  the plaintiff and all other taxpayers and citizens of Ala- 

mance County are barred from maintaining this or any similar action 
by the provisions of said act of the General Assembly of Xor th  Carolina, 
ratified 27 February, 1937." 

I t  was thereupon adjudged that  -llamance County had authority to  
issue the $30,000 funding bonds and to levy tax sufficient to pay the 
principal and interest thereon. 

From this judgment plaintiff appealed. 

C a r r  & V e r n o n  for  p l a i n t i f ,  appe l lan t .  
R h o d e s  & S h o f n e r  for  d e f e n d a n t s ,  appellees.  

DEVIN, J. The admissions of the parties and the findings of the court 
below establish the fact that  in accord with the applicable provisions of 
the County Finance Act (ch. 81, Public Laws of 193i,  and amendments 
thereto, C. S., 1334), the proposed issue of bonds was duly advertised, 
and notice to citizens or taxpayers was duly published, giving them 
opportunity to protest or object, and that  no protest or objection by the 
plaintiff or any other person ~ i a s  made until more than the thirty days' 
limitation fixed by the statute, and by defendant's bond ordinance, and 
by chapter 129, Public-Local Laws of 1037, for the institution of action 
or proceeding to question the validity of the bonds, had expired. Hence, 
under the decision of this Court in Kirby c. B o a r d  of Cfomntissio?iers of 
Per son ,  198 N .  C., 440, 152 S. E., 165, upholding this limitation in the 
statute, plaintiff's complaint was properly dismissed. 

I n  K i r b y  t.. B o a r d  of C 'ommiss ioners  of P e r s o n ,  tsuprtl, it  war said,. 
B r o g d e n ,  J., speaking for the Cour t :  "The statute in plain and im- 
perative English provides that the validity of a bond ordinance shall 
not be open to question unless the suit is brought within thir ty days 
after the first publication of notice. This statute is part  of the act 
authorizing the ordinance, and hence all parts of the same statute must 
be read and construed together. The effect of the time limit is that, 
after the lapse of thirty days, if no suit has been instituted, the bond 
ordinance is deemed to be ral id for all purposes." 

Further,  i t  appears that, vhi le  plaintiff seeks to controvert the facts 
recited in defendant's bond ordinance and in the Act of 1927, that  the 
indebtedness ordered to be funded was incurred for the construction of 
roads and bridgeq, his allegation is that  there is no public record showing 
the purpose for which the indebtedness u-as incurred. I t  may well be 
doubted whether this is sufficient to raise the issue that  the indebtedness 
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was not i n  fac t  i ~ l c ~ ~ r r c t l  f o r  tha t  l,wliose, a i  definitrly declared i n  the 
defcnc-lant7s bond ordinance. 

IIon-ever, a f te r  tluc noticc pul)lisllctl ill tllc manner  1 rescribed by the 
statutes, the  plaintiff has  failed to  object o r  protest, or to  br ing his  
action within the  t h e  limited, and  m a y  not now be hezrd  to  controvert 
the  facts  dcclarccl hp the board of commissioners of A\larnance County  i n  
the resolution authorizing t l ~ c  f luidinp of this indebtedness. o r  to ques- 
tion the  val idi ty  of the  bonds. 

J u d g m e n t  affirmed. 

WILBUR G. SMITII r. SWIFT & COMPANY axn SECtiIIITT JIUTUAI, 
C.lSUALTY COJIPAST. 

(Filed 15 December. 1037.) 

1. Master and  Servant a #  41, 4-Where partially disabled employee ob- 
tains other  work, he  is entitled to  only 60 per  cent of difference 
between new wage and wage before disability. 

('lnimnnt n:~i :  paid for total tempor:~ry ciicability m~tler  agreement of 
tlic~ partic\. and tlrcr~aftcr.  upon n hearing to tletermine whether total 
(1iwl)ility had tcrniinnt~d. an award was cntwed grnnti lg claimant com- 
pc,n'ation for 1):rrtinl pcnlrai~c~nt tli\ability for the m:l\i~num period al- 
lo\rcd l)$ th r  \ t : ~ t ~ ~ t c ,  from n1ric.h nwartl nr4thcr 11nrty appealed. There- 
after c l : l ima~~t  ~oc.i~rcvl ot l~vr  cn~l~loymc~nt mid dcfendnntcr filed petition to 
terminate p : ~ ~ ~ ~ i c ~ n t \  for parti:~l 1)crmrnlcnt tli\nl)il~ty. : ~ n d  introdnced 
c l ~ t l c n c ~  of cl.~iiiiant'\ other c~mlrlormcrit, bat 110 eriilence relating to  
cli:~~ige of plryhic:~l contlition of claimant. IT( 2d: The f: ct that  claimant 
cnlcrcd tlrc c'mploj ment of another t'mplo) r r  coi~stitatcs n "clia~ige of 
condition" a s  contcmplatrd in wc. 46 of the Compensation Act (8081 
[lrl>l)l ) .  ant1 clni~nnnt nn'. entitled :I\ :I matter of law only to 60 per cent 
of the differener Iwtwern his average weekly wage in his new employ- 
ment m ~ d  hi- larger arcrnge weelrly wage lwfore the disability, secs. 2 ( i )  
ant1 30 of the act (S. C .  Code. 8081 [Ill ) .  There was no evidence 
of "serioni: fnck~l  or heat1 disfig~ireme~it nnder see. 31 (9. C. Code. 8081 
[mml ) .  

2. Master and  S r r r a n t  5 33d- 
Tlrc fnilnrcx of tlicb Intlnstrial Commission to reduce plr t ia l  permanent 

diw1)ilit)- compcnnntio~r to 00 per cent of the difference between the em- 
ployc~'s :~\eragc. nwldy  wage before disability and his wage npor~ secur- 
ing ~lc\v employment is error of Ia\r mid reviewable. 

APPEAL by c l a i ~ n a n t  f r o m  Grrrtly, J., a t  Chambers  111 Wilmington.  
I!) February, 1!)S7. F r o m  B~wsswrcrz. Afirmed.  
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SCHENCK, J. This is a proceeding under The North Carolina Work- 
men's Compensation Act, chapter 120, Public Laws 1929, X. C. Code of 
1935 (Michie), section 8081 ( h )  e t  seq. The claimant was injured on 
16 February, 1933, when the automobile he was driving wrecked, causing 
a n  injury to his nose, lacerations on his right arm and separation of 
the sacro-iliac joint. -1s a result of said injury, the defendants paid 
claimant for temporary total disability under the provisions of an agree- 
ment dated 18 March, 1933, based upon an average weekly wage of 
$28.00, until September, 1934, a t  which time defendants requestea a 
hearing for the purpose of determining whether the total disability had 
terminated, and, if so, the extent of the partial permanent disability 
of the claimant. This hearing was granted, and on 28 September, 1934, 
it was determined that plaintiff's total disability had terminated on 
14 July, 1934, and the claimant was allowed 30 per cent partial perma- 
nent disability of a general nature, amounting to $5.04 per week for 
300 weeks, less the number of weeks for which claimant was paid com- 
pensation for total disability. The defendants and claimant accepted 
the provisions of this award without any appeal therefrom. 

On 15  February, 1936, defendants filed petition to have terminated 
the payments for partial permanent disability for the alleged reason 
that the claimant, Wilbur G. Smith, when injured as an  employee of 
Swift & Company received a weekly salary of $28.00 per week, and 
since December, 1934, claimant as an  employee of the Southern Oil 
Transportation Company has received a salary of approximately $28.00 
per week. Upon this petition hearing was had before Commissioner 
Jurney on 25 July,  1936, "at which time i t  was admitted that  Mr. Smith 
entered the employ of the Southern Oil Transportation Company on or 
about 16 December, 1934, and that he remained in this employment until 
on or about 4 February, 1936, receiving for his services a weekly salary 
of approximately $26.80 per week; that during this period of time he 
received compensation for his injury on 15 February, 1933, of $5.04 per 
week." I t  further appears that  "the Commissioner finds as a fact that 
the defendants were paying the claimant for total disability, up until the 
award of Commissioner Wilson in September, 1934, during which time 
he was totally disabled; that  thereafter his compensation was reduced 
to 30 per cent, or $5.04 a week, and the claimant remained out of em- 
ployment until December, 1934, sustaining himself upon the $5.04 per 
week. I n  December, 1934, claimant, through his own efforts, was suc- 
cessful in procuring another job that  paid him approximately $28.00 per 
week, where he continued to work, as shown by the evidence offered at  
this hearing, until February, 1936. This Comnlissioner is of the opinion 
that if the claimant were suffering from a 30 per cent general disability 
in September, 1934, it being of a permanent nature, the fact that  he 
procured work that paid him approximately the same wage that he was 
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receiving before the injury, which in  all probability he carried on under 
pain :IS the reqnlt of his physical disability, and was able to earn a 
living. which the compensation of 30 per cent did not afford, the hearing 
Cornmissioner is of the opinion that  he ~l iould  not be d(2nied compensa- 
tion hcretoforc awarded. . . . Furthermore, the Cloinmissioner finds 
that in the hearing a t  Wilmington, 25 June,  the defendants offered no 
cvitlcnce of n incdical n a t i ~ r e  showing that  there had been a change in 
the ph,vsical condition of the claimant, but defendants sought to use an 
entirely different (yardstick' than used in Srptember. 1934, before Com- 
misqioner Vilqon, and used the 'prdqtick'  of earning<, rF ther than deter- 
mining of the physical condition, the inference being that  becauqe he was 
earning more money that  his physical condition had inlproved. There 
Tvns no medical c~ idence  to shorn, liowevcr, what pain the claimant had 
suffered in earning that  money occasioned by the original injury. 

"Therefore, the Commissioner finds as a fact that  there has been no 
c-llangc. of condition of the claimant justifying any change in the award 
of Coinmi~sioner T i l son  made in Septeniber, 1934." 

1T13011 appeal by defendants to it, the Full  Commission found as a 
fact that  "therc is no medical evidence that  there has been a physical 
cliange in the  claimant,'^ condition. There is the evidenc'e that  there has 

u 

b ~ e n  a financial or employment change of the clain~ant, '  and states that  
"the only renl question is : H a s  there been a change in csondition within 
the incaning of section 46'2 The answer is tha t  there has been no change 
in the claimant's physical condition, but fortunate improvement in hi? 
economic status," and concludes its opinion thus : "Thl: Ful l  Commis- 
sion ajKrins the findings of fact, conclusions of law, and the award of the 
hearing Commissioner. The  appeal is dismissed and the defendants 
will 1):ly the cost of this hearing." 

From tlic judgment of the Full  Colnrnission dismissirg the appeal to 
it, thc tlefcndnnt.: al)licalcd to the Superior Court. 

The case came on for hearing before Gracly, J., holding the February 
Term, 1037, of S c w  IIanorer,  and by consent judgment was rendered a t  
chambers a t  Vilniington, 19 February, 1935. The judgment is in par t  
as follon-s : "Thc court is of the opinion that  the defendtints are entitled 
to h a w  the awnrtl of 2S September. 1934, modified so that the weekly 
allowance to be paid to claimant shall be 60 per centum of the difference 
betwecn his former and his latter weekly wage; and this modification 
should apply from the beginning of claimant's second employment, to 
~v i t .  16 Deccmhcr, 1034. This cause is remanded to the Commission 
with direction that  it enter an  order in conformity x-ith this judgment." 

From this judgment claimant appealed to the Supreme Court, asqign- 
ing as error the signing of said judgment. 

It will be observed that  section 2 ( i )  of the Workmen's Conipensation 
Act, N. C. Code of 1935 (Michie), section 8081 ( i ) ,  in defining dis- 



N. C.] F A L L  TEHM.  19;;;. 611 

ability states that "The term 'disability' nieans incapacity because of 
injury to earn the nages which the employee was receiving a t  t h ~  time 
of injury in the same or a n y  o l h e r  c r ~ ~ p l o y m e ~ f . "  

Section 30 of the Compensation Act, N. C. Code of 1935 (3iichie). 
sec, 8081 (11)) is as follows: ('Except as otherwise provided in the nest 
section hereafter, nhere the incapacity for r o r k  resulting from the 
injury is p a r t i a l ,  the employer shall pay, or cause to be paid, as herein- 
after provided, to the injured employee during such disability, a ~cceX,ly 
c o m p e n s a f i o n  e q u a l  f o  GO p e r  c e n f u m  o f  t h e  c l i f ~ c r e n c e  b e f z c e c n  h i s  a u e r -  
age  w e e k l y  w a g e s  b e f o r e  t h e  i n j u r y  and t h e  a v e r a g e  tceel i ly  w a g e s  ~ c h i c h  
h e  i s  a b l e  to e a r n  t h e r e a f t e r ,  but not more than eighteen dollars a week, 
and in no case shall the period covered by such compensation be greater 
than three hundred weeks from the date of injury. I11 case the partial 
disability begins after a period of total disability, the latter period shall 
be dedncted f w m  the maximum period l ie~ein  alloned for parti:11 dis- 
ability." 

T e  are of the opinion that  the admi~sion niacle a t  the hearing before 
Commissioner Jurney that  the claimant "entered the employ of the 
Southern Oil Transportation Company on or about 16  December, 1934. 
and that  he reniained in  this employment until on or about 4 February. 
1936, receiving for his services a weekly qalary of approximately $86.?0 
per week," establishes "a change of condition" of the c la in~ant  since the, 
award of 28 September, 1934. The incapacity of the claiinant for work 
was partial, his average weekly wage before injury Jvas $25.00 per week. 
and the average ~veekly n-age lie was able to earn after his injury n a -  
(according to admission and findings of fact) $26.80 per \\eek, and undei 
the prorision of the qtatutc that  "the employee shall pay, or cauw to he 
paid . . . to the illjured employee. during such disability, a neclkly 
compensation of 60 per cent of the difference bet~veen his average weekly 
wage before the injury and the average weekly n ages which he was able 
to earn tliereaftcr," it folloncd as a niatter of law that  there was a 
change in his condition as coxteniplated in sec. 46 of the Compensatioli 
Act (X. C. Code, 8081 [bbb]), and that  the award of 88 Septembcr. 
1934, should have been d imini~hed to comply with section 30. This the 
award of the Ful l  Conlmission failed to do, and in such failure there wa. 
an  error of lam, reviewable by the Superior Conrt. 

There is no evidence upon which the claimant's claini coikl br 
brought within the provisions of section 31 of the Compensation Act 
(N.  C. Code, 8081 [mm]) by reason of "serious facial or head disfigure- 
ment," or otherwise. 

The  judgment of the Superior Court remanding the case to the Com- 
mission that an  order may be made in accord ~ i t h  section 30 of the 
Compensation Act is affirmed. 

Affirmed. 
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JII1,DRED E. MILLER v. J. THOAIAS LITTI,E 

(Filed 15 December, 1937.) 

1. Homestead 5 5- 

A jwlginent debtor is entitled to ha re  his l~ome\tc:ltl allotted ill ,111 

eqnity of redemption, hut tlic l~omestcuil shonld be a1101 ted therein with- 
out regard to tlie mortgage enc~imbrance and a s  if i t  did not esist  

A judgment debtor, upon foreclosure of a mortgage or deed of trust 
on his lands, resulting in n surplus over the mortgage delit, ic entitled to 
liarc his liomestead allottetl in such snrplns. 

3. Execution 5 20--Where homestead is allotted in enc~mlbtred lands, 
purchaser at execution sale of balance of lands takes same subject to 
mortgage. 

Wherc the judgment debtor l ~ n s  his holllc~hte:~d allotted in lnntls o ~ i i c d  
by him subject to n mortgage or deed of trust,  and the balance of tlic 
land, after allotn~ent of tlic homestend, ii sold undcr wlid execution, thts 
purcllawr a t  tlie csecntion sale t:~lteb title to that  portion sold slil~ject to 
the lien of the mortgage or dced of t rni l ,  and ill rffcct I~ecome. .I ccr- 
rnortg:~gor wit11 the judgment debtor. 

4. Homrstead 9 5-1Vhere homestead is allotted in cncnn~bered lands and 
rest of land sold under c\ec~ition, upon later foreclosure of entire tract, 
.iudgncnt debtor is not cntitlcd to homestead in entire snrplus. 

The judgment debtor had his homestead allotted in encumbered lands. 
and the balance of the ltlnds nfter allotlnent of llomcsteatl \ \ c ~  .old undcl 
la l id  csec~ition and bought i11 by the jntlgrncnt creditor. Thereafter, the 
w t i r e  tract n-as iolil under foreclosure of thc deed of trust, resulting ill 
a surplus after payment of the mortgage debt. Hcl[r: The judgment 
dcl~tor is not entitled to claim his l iome~te:~d in the entire hnrplns, slncc 
the pnrchnser a t  the c a c c u l i o ~ ~  salc tool< title to the portion sold under 
execution subject only to the encumbrance, and being irk effect a comort- 
gagor in tlie property with the judgment d('btor, and is therefore entitled 
to liavc the surpl~is  nfter fo rc r los~~re  divitleil betn een him and tlic jntlgment 
d d ~ t o r  in proportion to their respective interests in the. land. Constitn- 
tic111 of Sort11 Carolina. ,\rt. S. The jnd,gmcnt debtor did not request that 
tlie lands ontsidc his allotted liomestead bc first cold to satiqfy the niort 
gage debt and thereby wairctl his right to esonerntion :ind t2:lnnot assert 
such right aftcr foreclocnre a t  the cupenw of the plircall: w r  a t  thc~ cbxccan 
tion salc. 

-IPI>EAI, by plaiiitiff f r o m  TTrar7itX., J., a t  X a y  Civil  T c r i i ~  of C s ~ o s .  

E r r o r  arid remanded. 

T h e  u n c o n t r o ~ c r t e d  facts m a y  bp coilcisely stated a s  f o l l o ~ v s :  

J. Thoinas Littlc,  the defc~l t lant ,  ill 1923 cesccutcd n (Iced of t rus t  oil 

154 acres of land,  t h c ~  owned hy h i m ,  f o r  thr pur lmw of securing :L 
debt due  by h im.  
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I n  1936 Mildred E. Miller, tlle plaintiff, obtained and docketed a 
judgment againct tlie defendant Little in the sum of $650.00, plus in- 
terest and costs. Under this judgment tlie homeqtcail of ticfendalit Littlcs 
\ \as laid off and tliere was allotted to hi111 as liis Iion~este:d tnenty-fi\c 
x r e s  of land out of the 154-acre tract. The r c m a i ~ ~ d e r  of the tract ill 
excess of the homestead, conqisting of 129 acres, \vas cold u~ ide r  exccu- 
tion by thc qlieriff and bought by plaintiff a t  the ialr  for $350.00, and 
tlcetl thercfor naq executed to her by tlie sherifl, 00 Norember, 1936. 
Plaintiff credited the purc l la~c  price, lew costs. on her judgment, 1e:l~- 
111g balance due on her judgment $358.00. 

On 3 March, 1937, the original deed of trust 011 the c~iltire tract of 15-1. 
acres was foreclosed and the land sold ant1 purchased at the wle by one 
Warren Collins at tlic price of $3,320. .\fter l~ay ing  the debt secured 
11y the deed of trust a l ~ d  coqts of sale there x i s  a surplus of $818.27 
nhich was paid by the trustee into the hands of the clerk. Thcreupoli 
the defendant J. Thomas Little claimed homestead in the entire surplu% 
Tlic plaintiff, :~clmittilig the defendnlit n a s  entitled to homestead in a 
portion of the fund, contc~itled shc vaq elititled to a part thereof, pro- 
portionate to the r c l a t i ~ e  value of her 129 acre3 of the land a t  the time 
of the sale. 

The judge of the Superlor Court atljudged that defendant \ias ell- 
titled to honwtead in the entire surplus, and that upon the falling in 
of homestead, plaintiff, as judgment creditor, would be eiititlctl to the 
balance of her judg~~ient .  thc rc~maiiider. if ally, to go to the rcyr,'.r~~t:l- 
tires of the defendant. 

Plaintiff appealed. 

A.  -If. Slaek ( b y  b r i e f )  alld 0.  R. Xiclrart/.ron f o r  ~ ~ l n i ~ l t i f .  
T'nnn S. JIilliken for d e f e n d a n t .  

DEVIS. ,J. 'The a p p a l  from tlw jutlgmrrit h ~ l o n  I ) I Y - P I I ~ ~  t h i ~  clues 
tion : 

TThcre the Iloine~tead is allotted in a portio~i of a tract of lalld, the 
\\hole of which is subject to a l ~ r i o r  outstandi~lg tleetl of trust, and tlic 
reniainder of the land in excess of tlie homeqtead is sold under e x e c ~ -  
tion and title conwyetl to anotllcr. a i d  t l i e ~ ~ a f t e r  the clecd of trust is 
foreclosed and the c ~ ~ t i r e  tract of land sold, resulting in a surplus over 
the mortgage debt, is the debtor entitled to liomestead ill the entire snl- 
plus or only in his proportionate part thereof? 

The decisions of this Court upon the ~ a r i o u i  situatioiis ari?ing under 
the Homestead L a ~ r  of North Carolina (Art. X, Const. of X. C.),  which 
are p r t incn t  to  t h ( ~  caw at bar, wpm to settle these principle. of law:  
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~ a l i t l  c.secutioii 1)y tlic sheriff, the  purc~l iawr ztc'p in to  he  shoes of the 

of the l:lnd, h u h j e ~ ~  to the mortgage or deeti of t ru i t .  I ' trrrott  1 % .  I lartl-  
c,si,i/, 169 S. ( ' . .  667. 56 S. E., 3 2 :  Ilr t ~ ~ p l i i l i  1 % .  I:()\\, G G  S. C ' . ,  1 7 7 .  
.Iort?tlrl 1 . .  1'001, 27 S .  ('.. 105;  23 C'. J., 746. 

1 1 1  / I t ~ t ~ p l ~ ~ / /  1, l ? o \ s ,  s11pttr, i t  \ \ a s  i d  ljy t h ~ ~  C o u r t :  "Cllnrles E' 
XclZe\son l ~ u r t . l ~ , l i t ~ l  tlie lcgal r ight  of letlelnptioli l ~ ~ l o n g i n g  to tlii, 

c~sc2(w o\.er tliv llomc~<tentl, I 2 9  acrcs. :tlso ru1)jec.t to -1111 o u t s t a ~ l d i t ~ g  
clwtl of trn$t,  was soltl fo r  $3.iO.OO ( l ~ r c w n l a b l y  h r i ~ l g i ~ i g  only the  esti- 
~lintctl  \.:~lue o\c>r tllc crlc~rnnl)r:~l~c.c) a11t1 l~urc~l~:r.sctl b y  the l)I:ti~itiff. 
Tlii:: Lad the cffect of tli\-ebti~lg tllc t l e f c ~ i d a ~ ~ t  of tit le to tlle 129 X I W .  

arltl of cwll~tilntillji tlie plaintitf the. owner of tlw 1" 01c4rcw subject to 
the deetl of trllst:  tll:lt is, subst i tut ing 11(zr to a11 tlic 1,igllts :nld hurdeni  
of the t rustor  o ~ . ' ~ r i o r t g : ~ p o ~  as  tc? t h r t  portion of the la ~ t l ,  :nlcl p u t t i l ~ g  
her in a position siniil:~r to t h a t  of a joint mortgagor with tlie defendant 
Littlc :IS to the t ,~ i t i rc  t r a r t  of laud. I l eucc  i t  fo l l ,~ \ r s  tliat nhe i i  t l i ~  
cwtlrcl t ract  \ \ : I \  wltl nlitlcr the  pr ior  lien of the  0~1t~t:llldillg deed of 
tru*t rc*u l t i l~g  ill :I *urplus, tliat iurplu\ ,  nothing else appearing,  be- 
loligcd to tlic mortgagors, the  plaintiff and the defcnd:~llt  as  their  re- 
P I ) ~ C ~ \ C  interest. iniglit he d~~termil ict l .  Tlie surpln3 did not belong 
entirely to  defc~i t l i~n t  L ~ t t l e ,  but olily tllat p ropor t io~ ia te  par t  of it  w h i c l ~  
the  r a l u e  of his  rel l ia ini~lg la1111 I ~ o r e  to  tllr I alue of the nliolc. 
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F o r  illustration, if t h e  trustee had  ..old ouly t h e  129 acres, and  tha t  
had satisfied the  mortgage debt,  defendant's homestead would  ha^ e bcen 
undisturbed, subject o ~ i l y  to  the  lien of plaintiff's judgment. I f  tlic 
trustee had  sold 01117 the 25 acres, and tha t  had paid the debt, d e f e n d a ~ ~ t  
could not h a r c  claimed a homestead i n  the 120 acre< because t h a t  1)c- 
longed to another ,  the plaintiff (Saslr Co. v. I'rrrker, 153 S. C., 130. 
69 S. E:.. 1 ) .  I f  the 25 acres had  brought a surplus crrer the  mortgage 
debt, defendant would h a r e  been entitled to homestead in such surplus. 
I f  the 120 acre. alone liatl bren sold and brought a \urplus,  this snr-  
plus vioultl ha7 e helonged to the plaintiff.  

It was ne l l  -aid i n  H i m o n  I , .  .4drinn, 82 S. C.. 121. tha t  "the policj- 
of the  l aw i i  t o  help the  p a r t y  entitled t o  h o m e ~ t e a d .  a. f a r  as m a y  be. 
without u ~ ~ d u e  prejudice to  the c r d i t o r  entitled to h a l e  his  debt paiil 
i n  a n y  case." 

There  is authori ty  f o r  tlie position thnt  n h e r e  lalltlq a r c  subject to a 
pr ior  mortgagc and  subsequently docketed judgnierlts. and  the home- 
stead is la id off and the  excess o ~ e r  the  homestend sold and  purchaseil 
by another ,  tlic homesteader might  require that  the  l a n t l ~  outside tlie 
bounds of the exemption be sold first, and t h a t  the  homestead be not 
sold when ~t appears  tha t  the  proceeds of the  sale of the other land? 
will be sufficient to  p a y  the debt. Cheatham z .  J o n ~ s ,  6 8  S. C., 1 5 3 :  
Burfoil I., S p i ~ r v ,  87 S. C., S T ;  n u f l w  v. SfainburX., S f  S. C., 216;  
Hincon 7,. Alrlrinn, szrprn. T h c  force of these au thor i tkc ,  howerer ,  ma- 
not be held to  w p p o r t  defendant's contention tha t  h c  is  entitled t o  
homestcad i n  the elltire ~ u r p l u s .  H e r e  the d e f e ~ i d n ~ i t  made no effort 
to  avail himself of this right.  if such he  had,  before tlie sale. nor  does 
it  appear  tha t  the sale of n portion of the l and  would h a r e  been suffi- 
cient to  satisfy the  mortgagc. H a ~ i n g  offered no objection to t h e  sale 
of the ent i re  t ract .  his ow11 portion as  ne l l  as  tha t  of the plaintiff, he  

ould be tleemetl t o  ha \  c n aived his r ipht  to  do i o  : ~ n d  vould  h a r e  no 
r ipht  superior to tha t  of tlic plaintiff,  no\\-, nit11 ~'cspcct to the pro- 
cwxls. 111 L~( t1 ,  r .  Gay.  107 s ('.. 468, 12 s. E., 261 ( la te r  orerruled 
on another  poilit) ,  i t  heltl thnt  the homesteader could require the 
,ipplication of the  surplus f r o m  the  ale of l and  ill v x e i s  of the  houne- 
qtead i n  exoneration of the horncsteatl f rom a junior  mortgage, but tha t  
,urplus n a s  dcriretl  f rom the *ale of h i i  o n n  land ant1 not another's . 

S o n e  of thc cay?, c~itcd c o ~ i s t ~ t l ~ t c .  authori ty  fo r  the  denial of the ordi- 
n a r y  r ights  of the  purchaecr and  onllr,r of land, outside of t h e  hounds 
of the  excmptlon, n h i c h  has bee11 sold a l ~ d  co111cyed to h im b r  the 
qheriff under  execution against the debtor. T h e  sale of a l l  t h ~  land 
having been consummated and  a surplus o b t a i ~ ~ e d  ar is ing f r o m  110th 
tracts, i t  is  not pcrceired hon thc  tlcfciitlant can 1 1 0 ~  properly claim 
the r ight  of homcstratl in tlic c ~ i t i r c  ~nrp lu . .  or inrokc the  application 
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of the  equitable principle of exoneration. E q u i t y  would not permit  t h e  
defendant  to  l u r e  the  f u n d  obtained f rom the  sale of plaintiff'i 129  
acreq of land a p l ~ l i e d  first to t h e  payment of hi.. own debt In exoneration 
of his  liornestead right,  a t  tlle espense of plaintiff's r ight  to t h a t  p o r t i o ~ ~  
of thc  surplus nhicl i  ~ : t s  derived fro111 qale of lier l and  

So, upon  reason and  authori ty ,  n e  co~lclude t h a t  there n:ts c r ror  i l l  

the  judgment :I- relidered. and  t h a t  d e f m d a n t  u a i  elltitled to  horn(,- 
i tead only i n  tha t  port ion of the  w r p l u s  fulitl ill c s c e s ~  2f tlic mortgage 
debt nhicl l  na.i d c r i ~ e d  f r o m  t11c sale of liis on11 portion of the l a d .  
-1s this essential fact  has  not  yet been judic-ially deterrrliliccl. the cause 
is remanded f o r  proper finding as to tlie respectlie values of t l ~ c  t n o  
portions of the land owned by plaintiff a i d  dcf rn t la l~ t  a t  the t i m ~  of 
tlle sale, and  f o r  j u d p n c n t  i n  accordance T! it11 thiq opiliion. 

E r r o r  and  ~ ~ c r n a ~ ~ c i e d .  

TV. H. SETTISS v. CITY O F  LEXISGTOX. 

(Filed 15 December, 1937.) 

1. Municipal Corporations 5 40- 
I n  action to  recover the face value of interest coupons oil municipal 

bonds, pnymcnt having been refused except a t  a lower rite of interest, is 
an action cx crmtractu, and C. S.. 1330, requiring a s  a condition precedent 
that demand for payment be made upon thr  proper municipal authorities. 
is applicable. 

2. Municipal Corporations 5 Ilc- 
-4 city m:inager, under Plan L), i s  charged with the execution of ordi- 

nances, resolutions, and regulations of the city council, and is give11 
:tnthority to :~ppoint and remore city employees and is required to makc, 
reports to the council, and is solely all ndministratirc off!cer. S. C. Coclc. 
2888, 2880. 2807. 

5. Municipal Corporations 5 46- 

Allegation that claimant had made demand for paylne~it of muuicipal 
interest coupons upon the city manager of n city operating under Plan D. 
is insufficient allegation of demand upon the "proper municipal authori- 
ties" a s  required by C. S., 1330. 

DEVIX, J., dissenting. 

BARNHILL, J., concurs in dissent. 

,\ITEAL by plaintiff f r o m  L l ~ t t ~ ~ f r o n g ,  J., a t  M a y  i'erm, 1937, of 
DAVIDS~X.  Affirmed. 

T h i s  is  a n  action to recover of the d e f s n d a i ~ t  t h e  turn of $110.00, 
with interest f r o m  1 October, 193G, and tlie costs of the  action. 
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The action was begun on 1 March, 1937, in the court of a justice of 
the peace of Davidson County, North Carolina. 

I n  the complaint, which is in writing and duly verified by the at- 
torney for the plaintiff, as authorized by statute, C. S., 530, it is 
alleged : 

"1. That  the plaintiff is a nonresident of the State of North Caro- 
lina. and that  the defendant is a municipal corporation, organized and 
existing under and by virtue of the lams of the State of North Carolina, 
having, among other powers, the power to issue bonds in order to con- 
qtruct its water and se~ver lines, and did iswe bond.: for the purpose of 
constructing its water and sever lines. 

"2. That  the plaintiff is the owner of coupon Ko. 26 on water aild 
sen-er bond No. 06, for $27.50, and is also the ownel- of coupon S o .  26 
on water and sewer bond Ko. 97, for 127.50, and is also the owner of 
coupon S o .  26 on n-ater and sewer bond S o .  98, for $27.50, and is also 
the owner of coupon S o .  26 011 water and sewer bond g o .  99, for 
$27.50. 

''3. That  the plaintiff presented his claim to the city manager of thc 
c~ity of Lexington, the defendant in this action, to be audited and a1- 
lowed, and that  plaintiff's attorney was advisrd that  the defendant 
~ ron ld  not pay said coupons. 
"1. That  defendant, throngh its city manager, advised plaintiff's 

attorney that  no deposit had been made in New York with the United 
States Xortgage Trust Company, or at any other place, for the pay- 
ment of said C O U ~ I I . : ,  abore specified, at the rate of 516 per cent, but 
that provision had been made for the payment of said coupons a t  the 
rate of 4 per cent, provided the plaintiff would agree to a reduction of 
the interest rate 011 said coupons, m-hich is sl/! per cent, to 4 per cent. 

" 5 .  That  thr  d ~ f r n d a n t  has failed and refused to pap said coupons 
as above set out, which were due on 1 October, 1936." 

I n  its answer to the complaint, which is also in writing and duly 
verified, the defendant denies that  plaintiff is  the omier of the coupons 
described in paragraph 2 of the complaint; that the plaintiff, prior to 
the commencement of thic action, presented his claim to the city man- 
agcr of the defendant, to  be audited and nlloved, as alleged in paragrap1~ 
3 of the complaint, and tha t  the defendant has failed and refused to 
pay said couponq, as alleged in paragraph 5 of the complaint. 

111 further defense of the action the defendant alleges that  plaintiff 
did not comply with the prorisions of C. S., 1330, before instituting this 
action, and therefore prays that  the action be clismi.sed, in accordance 
with the provisions of the statute. 

The action was tried in the Superior Court of Daridson County, oil 
defendant's appeal from an adverse judgment of the justice of the 
p a w .  in whose court the action was begun. 
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.It tlle conclusio~r of the e~itiei1c.e f o r  the  plaintiff, on motion of t l ~ e  
tlefenclnnt, thc  ncztioil n a- d i ~ m i ~ 4  11- judgment a, of nonsuit.  P la in -  
tiff appealed to t h r  Supreme Court ,  assigning e r ror  i n  the  judgment 
tlismiesing the action. 

C o s x o x ,  J .  C. S., 1330, is as  follows : "KO person shrill sue a n y  city 
county, to~r.11, o r  otller niunicipnl t*orl~ortrtio:l f o r  a n y  tl,!ljt, or demand 
wliat~oc:~cr ,  1111less the claimant  I ~ n s  mncle :I clema~itl upon the propc.1, 
rnuiiicipal :rutlxorities. Alid every such action sliall be disniisscd unless 
the  c o ~ ~ i p l a i ~ i t  i s  verified and  coiltailis the fol lowi~lg allegations: ( I )  
T h a t  thc c*lairnnnt presented his  claim t o  thc  lalvful n i ln~ ic ipa l  autllori- 
ties to  11e audi ted and  nlloved, and  t h a t  t h y  neglectetl to act upoil i t  
o r  hnd disallo\\-ed i t ;  or ( 2 )  t h a t  he  had  preientcil to  t l ~ c  t reasurer  of 
snit1 municipal  corljoration tlie c laim sued 011, wliic~li h a d  1 ) ( ~ 1 1  SO auditctl 
and allon-ed, n11il t h a t  such t rc :~mr tv  Iiad not\\-ithetantli ng neglected to 
pay  it." 

T h e  foregoing -t:rtutv is appl i t~al) le  to  this at4tio11. T l ~ r h  rause of action 
alleged i n  the cwmplai~it is r x  mnf r ~ r c , f  11, a1111 i ~ o t  r.c t l i~lirto. There  is 
therrfore n o  e r ror  ill the judgment dismissing t l ~ c  acation if the plaint i t i  
11ns failed to  c o m l ~ l y  n-it11 the  p r o ~ i s i o ~ ~ ~  of the s tatutc .  See Sl~ields c .  
D u r h t r r ~ ~ .  118 X. C., 450, 24 S. E.. 502, and Slrg,q u. Greenville, 160 
S. C., G O G ,  S G  S. I<.! 695. .To,~cs 1 . .  I~ 'om/~ . s . ,  73 N. C., IS!!. 

111 his r o i n p l ~ ~ i n t  the plaint i t i  allcgctl :xnti a t  the t r i a l  of the action 
offered evidence tcndiiig to  sho\r. tha t  pr ior  to the comnic:ncement of the 
action he l~rcsentccl liis claim agaiil<t t l ~ e  clcfcndant on account of the 
caul->oils descrilwtl ill t l ~ e  c.o~r!l~laiiit tci tlie r i ty  1ii:rliager t ~ j '  the  c1efend:lnt. 
a ~ i d  tliat said city inallnger a t l ~ i s t d  hiin tha t  no provision liad been 
made by the  defendant f o r  the  piiymcnt of said C O U ~ , O I I S  according to 
their  tenor. IIo conteilds t h a t  11e tlicreljy eonil~lied v i t k  the provisions 
of thc  statute, and  tha t  f o r  this rt>nson there is e r ror  i l l  the  judgment 
tlismissing the action. 

It is l)rovided 11y s tatute  tliat ~vlien li city 1i:w adopted P l a n  I3 f o r  i ts  
governmeut, the g o r e r i i n ~ e ~ ~ t  of tlie city and the  general n~anxgeinent  
and  control of i ts  atinirs sllall be vcsteil i n  n ci ty  count il, whose mem- 
bers sllall be elected by the qualified Toters of the  city, and  tliat said 
(,it? cou l~c i l  s11all e s c w i w  its 11on.or.; i n  the  manner  set out i n  the s ta t -  
ute, escept t h a t  the  r i ty  m a l l : p r ,  who shall he appointed by tllc city 
council, sliall ha\-e the au thor i ty  sljccified i n  the stn..uk. Ch. 136, 
Publ ic  Laws of Sort11 C'arolina, 1917, P a r t  TT, sees. 2 anS  3, N. C. Code 
of 1935. secs. 2 S S  allcl ;'dig. 
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I t  is further prorided by statute that  when a city has adopted Plan  D 
for it. government the city council shall appoint a city man:tger, whose 
powers and duties are prescribed by statute. as follon s : 

"The city manager .hall (1 )  he the administratire head of the city 
povcrnment: ( 2 )  see that  within the city the l a w  of the State and 
the ordinancc~. wqolutions and regulations of the council are faith- 
f d l y  executed; (3 )  attend all meetings of the council, and recommend 
for adoption such measure. a s  he shall deem expedient; ( 4 )  make re- 
port. to the council from time to time upon the affairq of tlic city, keep 
the council fully advised of the city's financial condition and it5 futui'c 
financial needq; ( 5 )  appoint and remove all heads of department., 
vprrintendcnts,  and other c m p l o y w  of the city." Ch. l3G, Pub!ics 
Lav s of Sort11 Carolina. 1917, P a r t  T'. sec. 12, S. C. Codc of 193.i. 
see. 2897. 

The city manager of the defendant, nhose powers and. dutic. are 
administrative only. is not the "proper municipal authority," or t h ~ ,  
"lawful municipal authority." to whom a claim against the defendant 
must be presented for audit and allovance, before 311 action on the 
claim can be maintained against the defendant. 

I n  the absence of allegation in the complaint and proof at thc tr ial  
that thc claim of plaintiff, which is the subject matter of thi? :~ction, 
had been presented to the city council of the defendant to be audited 
and allowed by said council, in accordance ~ v i t h  the provisions of C. S.. 
1330, there is no error in the judgment dismissing thiq action. The 
judgment is 

.Iffirmed. 

Dmrs ,  J., dissenting: 1 cannot agree with the disl)ositioll made of 
this ease for the reason that  in my opinion the plaintiff has chow11 a 
substantial compliance with the statute (C. S., 1330) by presenting for 
audit and allov ancc intercqt eouponq of defendant'? bondq to the city 
manager, who is admittedly the administrative head of the pit\- govern- 
ment, and particularly in charge of its financial matters. I t  was in 
cvidence that tlie city manager refused to audit, allolv or pay tlie cou- 
pon$ unless the plaintiff would agree to accept f per cent interest 
instead of the contract rate of 5'5 per cent, which plaintiff declined to 
do. The purpoPe of qec. 1330 is to protect municipal corporations 
from suits until they have been advised of the claims and had oppor- 
tunity to consider them. That  purpose seems to have been fully ac- 
complished here, for not only did the city defend plaintiff's previouq 
suit on these same coupons, but i t  has defended this buit. which was 
brought on its written obligation in the form of coupons of it3 ovn 
bonds, through tlirre courts. merely because. as the el-idencc shoas, the 
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ci ty insisted t h a t  the  owner of i ts  bonds ucwpt -2- per  w n t  interest ill- 
stead of 5 ; :  per  cent as contracted. 

I n  the  interest of f a i r  dealing, a lrarro\i and restricted c~onstructiolr 

should not be placed on the  words "proper authorities" when the spir i t  

and  purpose of the  act  have been substantially met. Al~rackinery Co. v. 
Sellers, 197  N. C., 30, 147 S. E., 674. 

1 a m  authorized to say  BARSIIILL, J., c o ~ i ~ ~ ~ r ~  i l l  th is  diswnting 
opinion. 

EDITH DYER r. JOHN W. DYER. 

(Filed 15 December, 1937.) 

1 .  Divorce 5 13-Absolute divorce upon two years sepnration does not 
affect decree fo r  subsistence under  C. S., 1667. 

A consent decree for subsistence entered in the wife's action under C. S., 
1667, is  not affected by a subsequent decree for absolute divorce entered in 
the husband's action under C. S., 1639 ( a ) ,  upon the ground of two years 
separation, since the decree for subsistence comes within the proviso of 
C. S., 1663. eren though the proviso refers only to decrees for absolute 
divorce \under C .  S., 1659, on the ground of ten years separation, the effect 
of C. S., 1659 ( a ) ,  being merely to shorten the time from ten years, a s  
required by C. S., 1659, to two years, and the two statutes being construed 
in pari materia, and the proviso qf C. S., 1663, being broad enough to 
cover judgments or decrees under C. S., 1650 ( a ) .  

2. S a r n e D e c r e e  for  subsistence under  C. S., 1667, is  a decree awarding 
";tlirnony" within proviso of C. S., 1663. 

A consent decree for subsistence entered in the wife's action for alimony 
without divorce under C. S., 1667, is a decree awarding "alimony" within 
the meaning of the proviso of C. S., 1663, it  being appai'ent from a study 
of the original titles of the public laws relating to the, subject, ch. 193. 
Public Laws of 1871-72; ch. 24, Public Laws of 1919; ch. 52, Public Laws 
of 1923, that the Legislature used the word "alimony" in i ts  broad rather 
than its technical sense, and that  the word "alimony" a s  used in the 
proviso of C. S., 1663, is  not confined to actions by the wife for divorce 
from bed and board, and the decree for subsistence, unler  C. S., 1667, is 
not affected by a subsequent decree of absolute divorce upon the ground 
of two years separation under C. S., 1659 ( a ) .  

3. Statutes  § 5a- 
Where the meaning of a statute is in doubt, refereme may be had to 

the title and context as  legislative declarations of the purpose of the act. 

The intent and spirit of a statute is controlling in its construction. 
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5. Divorce 5 1 4 -  
A consent decree for subsistence entered in the wife's actioii under C. S., 

1667, "pending further orders of this Court," is binding so long as no 
"further orders" are made, and the husband may be attached for contempt 
for n7illful disobedience of the order, C .  S., 978 (4 ) .  

APPEAL by defendant from Arrrlsfrong, J., a t  May-June Civil Term, 
1937, of GUILFORD. 

Proceeding heard upon rule directing defendant to appear and show 
cause why he should not be held i n  contempt for willful disobedience of 
order of the court entered by consent, requiring him to pay to plaintiff 
stipulated subsistence. 

The court below found facts substantially as follows: Plaintiff and 
defendant are residents of Guilford County, North Carolina. Plaintiff 
instituted this action in  April, 1934, against the defendant, her husband, 
to have allotted and paid reasonable subsistence and counsel fees, under 
C. S., 1667. 

On 27 April, 1934, a judgment by consent of the parties was entered 
by Clenient, Judge of Superior Court, requiring defendant to pay to 
plaintiff, "pending the further orders of this court," $75.00 per month 
under circumstances which now exist for her reasonable subsistence. 
After being cited and found in contempt several times in refusing to 
comply with the said consent order, defendant paid all installments 
through 31 March, 1937. I n  each instance for which citation was so 
made defendant x i s  permitted t o  absolve himself by making payments 
then in arrears. 

On 10 February, 1936, upon motion by defendant, finding as a fact 
there existed no good cause why the judgment of 27 April, 1934, be 
modified, or  the allowance therein be decreased, Rousseau, Judge of 
Superior Court, signed judgment refusing to reduce the monthly pay- 
ments required thereunder, and confirmed and continued the judgment 
in  full force and effect. 

Defendant has willfully failed and refused to comply with the pro- 
visions of said judgment of 27 April, 1934, for  payments as required 
therein for April, May, and June,  1937. 

I n  February, 1937, while plaintiff was on a visit to Louisville, Ken- 
tucky, defendant instituted a n  action against plaintiff for  divorce in the 
Superior Court of New Hanover County, Nor th  Carolina, upon the 
ground of two years separation, published notice of summons and ob- 
tained a decree of absolute divorce-the validity of which was not passed 
upon in  this action. 

The court below being of opinion that  the said consent judgment of 
27 April, 1934, comes within the proviso of see. 1663, and is still sub- 
sisting, adjudged defendant guilty of contempt in willfully failing to 
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cornply with the ordcr of the court. The clonrt further adjudged that  
defendant be confined in the common jail of Guilford County until he 
has made the payments required under the judgment of 27 April, 1934, 
and until he complies with the orders of the court, or is otherwise dis- 
charged according to law. 

From judgment signed. defendant appealed to the Supreme Court, 
and assigned error. 

n T ~ x n o n r ; ~ ,  J. C'onceding, bdt not deciding, that the judgment of ah- 
solute divorce upon ground of two Tears separation in hi:, action is valid. 
is defendant thereafter subject to attachment for contempt for willful 
disobediencc of ordcr (C. S., 978 1-41) to pay his n i f e  qubsistence there- 
tofore entered by his consent i n  her action therefor ~ i i t h o u t  dirorce, 
under C. S., 1667 ? We hold that  he is. 

I f  the consent order in favor of the wife in her action is not subject 
to nullification by a decree of absolute divorce on ground of separation. 
then it remains a? an  order of the court with which the defendant must 
comply. 

The proviso in C. S., 1663, is the determinative favtor. Pertinent 
parts of that  section read:  "A decree for absolute divorce upon the 
ground of separation for ten successive years as provided in  C. S., 1659, 
shall not impair or destroy the right of the wife to receiw alimony under 
any judgment or decree of the court rendered before the commencement 
of the proceeding for absolute divorce." 

C. S., 1659 ( a ) ,  authorizing absolute divorce after s e p r a t i o n  for two 
years was construed by tlle Court in IIowell v. IIowe71, 206 N .  C., 672, 
147 S. E., 921, to automatically reduce the time frorn ten years, in 
C. S., 1663, to two years. The Court there held that  "thc two arc, 
cognate statute.., dcaling with similar questions and are to be construed 
in  pari nzaterin." I n  like manner construing the proriso of C. S., 1663, 
and C. S., 1667. the former is broad enough to cover judgments or de- 
crees under the latter. 

The defenclarlt colitenrls, however, that  thc word "alimony" as used in 
the said proviso has a technical, rather than a broad. meaning, and limits 
and confines the provisions thereof to judgments in actions brought by 
the wife againqt the husband for divorce from bed an l board. With 
this we do not agree. 

Manifestly the Legislature, in dealing with the subjec,t of alimolly to 
meet various situations, intended to protect the faithful \,-ife in her right 
to be supported and provided for by tlle husband. The ~ o r d s  "alimony" 
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and "subsistence" have a kindred meaning. I n  Webster's Kew Inter-  
national Dictionary Unabridged "alimony" is defined : '(Vaintenance. 
means of living, a n  allowance made to a woman for her support out of 
income of her husband." "Subsistence" is defined: "Means of support, 
provisions, or that  which procures provisions, livelihood, . . ." 
Each is appropriate for use in dealing with the subject of support for 
the wife. 

( I  Alimony in its strict sense is confined to an  allowance made to a wife 
who is legally separated or divorced from her husband, but in many 
jurisdictions courts have authority to make an  allowance to a wife who 
is living separate and apart  from her husband, ~vithout being legally 
separated or divorced; and this allowance has come to be known as 
alimony, although it is often called separate maintenance." 19 C. J., 
203. 

I f  the meaning of the statute were in doubt, reference may be had to 
the title and context as legislative declarations of the purpose of the act. 
S. 2'. Woolard,  119 S. C., 779, 25 S. E., 719; X a c k i n e r y  Co. v. Sellers. 
197 S. C., 30, 147 S. E., 674. I t  is interesting to note pertinent acts 
of the Legislature which afford clarifying information. 

Chapter 193, Public Laws 1871-72, is the basis for sections of the 
Consolidated Statutes relating to alimony. As published in the bound 
volume of Public Laws of the session of the General Assembly 1571-72, 
that  act contains sections bearing headings as follows: "Sec. 37'. Ali-  
m o n y  on divorce from bed and board." The language in the body of the 
section is the same as C. S., 1665. "Sec.  38. A l i m o n y  pendenfe lite." 
The language there is substantially the same as C. S., 1666. "Sec.  39. 
W h e n  w i f e  not  seeking for divorce is  entitled to alimony." The language 
there is basically the language of C. S., 1667. By further reference to 
the original bill in manuscript form, among the records in the archives 
in the office of the Secretary of State, it  is found that  the headings to the 
sections above were incorporated in the bill as enacted by the General 
Assembly, and are in no respect the work of subsequent editing. 

I n  chapter 24, Public Lams 1919, entitled "An act to amend section 
1567 of the Revisal of 1905, in reference to alimony or support," the 
section as i t  now appears, C. S., 1667, was substituted, beginning with 
the words: "Alimony without divorce, when. I f  any husband shall 
separate himself," etc. 

I n  chapter 52, Public Lams 1923, entitled "An act to amend section 
1667 of the Consolidated Statutes, relating to alimony without divorce," 
the word "alimony" appears. The section reads : "Provided, that  in all 
applications for alimony under this section it shall be competent for  the 
husband to plead adultery of the wife, . . . and the issue be found 
against her by the judge, he shall make no order allowing her any sum 
whatever as alimony . . ." 
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Thus i t  is clear that  the Legislature, i n  enacting the original sections, 
and all along the line, used the word "alimony" in its broad rather than 
technical meaning. 

"The heart of the statute is the intention of the law-making body," 
S t a c y ,  C .  J., in T r u s t  Co. v. A o o d ,  Comr.,  206 N.  C., .268, 173 S. E., 
601. 

"It  has been said that  the letter of the lav. is its body; thr  spirit, the 
soul; and the construction of the former should never he so rigid and 
technical as to destroy the latter." i l d a m s ,  J., in  X a c h i n c r y  Co. c. 

Sellers,  supra. 
The judgment for subsistence was by the act of the parties given bind- 

ing effect "pending further orders of this Court." The law in this 
State as to the effect of such consent decree is settled. Ell is  v. Elli\, 
193 N. C., 216, 136 S. E., 350, and numerous cases thereln cited. 

We are not inadvertent to the cases of C r a m  v. Cranz, 116 K. C., %a, 
21 S. E., 107, and Anderson v. Anderson,  183 N. C., 139, 110 S. E., 563. 
They are not in conflict with the decision on this record. 

So long as in this action no "further orders" are made, nullifying the 
provisions of the consent decree, its provisions are binding. 

The judgment is 
Affirmed. 

(Filed 15 December, 1037.) 

1. Taxation § 30--Sale of plumbing and heating equipment to plumbing 
and heating contractors is retail sale taxable at 3 per cent. 

The sale of plumbing and heating equipment to x~lnmbing and heating 
csontractors, to be used by them locally in erecting, constructing, improv- 
ing, or repairing plumbing and heating systems in buildings and struc- 
tures, is a retail sale of such equipment within the meaning of the 
Revenue Act of 1937, Art. V, sec. E, ch. 127, and is tasal~le a t  3 per cent 
of the value of the equipment, since the plumbing and heating contractors 
purchase the equipment, not for resnle as tangible personal property, but 
for use in producing the finished job, sec. 404 of the Revenue Act. 

2. Taxation 9 23- 

That a certain construction of a taxing statute noultl yield the State 
more revenue is not germane in its interpretation. 

3. Same- 
A regulation issued by the Commissioner of Rerenue in regard to the 

levy of sales tas, Rcvenne Act of 1037, see. 405, may not be successfully 
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attacked on the ground that the regulation is repugnant to previous regu- 
lations under prior statutes, the authority to issue regulations being "to 
prevent abuse with respect to existing regulations." 

4. Statutes $j 5a- 

The heart of a statute is the intention of the Legislature. 

APPEAL by plaintiffs from Sinclair ,  J., at September Term, 1937, of 
WAKE. 

Proceeding under Declaratory Judgment Act, ch. 102, Public Laws 
1931, to determine validity of regulation promulgated by Commissioner 
of Revenue under sales tax provisions of Emergency Revenue Act of 
1937, effective 1 July, 1937, as applied to certain transactions or types 
of business carried on by the plaintiffs. 

The plaintiffs are local dealers in heating and plumbing equipment, 
materials, and supplies, and, as such, are engaged in selling their wares 
and merchandise (1) to merchants for resale, and (2)  to plumbing and 
heating contractors to be used by them locally in erecting, constructing, 
improving, altering, or repairing plumbing and heating systems in 
buildings and structures of various kinds under lump-sum contracts. 

The precise question submitted to the Court for decision is whether 
the second class of sales made by plaintiffs to plumbing and heating 
contractors to be used by them in fulfilling lump-sum contracts is subject 
to the 3 per cent sales tax. 

The trial court held that, upon the facts agreed and appearing of 
record, the sales in question were subject to the 3 per cent tax, and from 
this ruling plaintiffs appeal, assigning errors. 

Ehr inghaus ,  Roya l l ,  Gosney & S m i t h  for plaintif fs,  appellants.  
d ttorney-C;c~/crml Seawell and Assistant -4 f torneys-General NcXul lnn  

u d  B r u t o n  for d ~ f e n d n n f ,  appellee. 

STACY, C. J. Under the Emergency Revenue Act of 1937, Article V, 
section E, of chapter 127, Public Laws 1937, "wholesale" and '(retail" 
merchants are required to pay a sales tax, as a license or privilege tax, 
upon the sale within this State of tangible personal property, the rate 
upon sales at  wholesale being 1/20 of 1 per cent and the rate upon sales 
at retail being 3 per cent of the value of the merchandise sold. 

I t  is further prorided in the act that "the sale of any article of mer- 
chandise by a 'wholesale merchant' to any one other than a merchant 
for resale" shall be taxable at  the retail rate, and the Commissioner of 
Revenue is authorized to promulgate appropriate regulations defining 
transactions carrying the different rates. Skc. 405. 

Pursuant to this statutory authority, the Commissioner of Revenue 
ha8 issued regulation KO. 85, classifying the transactions here in question 



:I< iubject to the retail rate. The correctness of this regulation is chal- 
lenged by the plaintiffs. They contend that  the transa1:tions should be 
denominated sales a t  wholesale, and, tliercfore, entitled to the lesser rate. 

The act contains its 0n.n glossary or definition of tcrms. Sec. 404. 
The pertinent ones follow : 

1. The words "wholesale merchant" shall mean e r t q  person who 
engages in the business of buying any articles of commerce and selling 
same lo merchants for rcsale. 

2. The words "retail merchant" shall mean every person who engages 
in the business of buying or acquiring, by consignment or otherwise, any 
article of commerce and selling same a t  retail. 

3. The word "merchant" shall include any individual firm, or corpo- 
ration, domestic or foreign, estate or trust, subject to the tax herein 
imposc:d. 

4. The no rd  "retail" shall mean the sale of any article of commerce in 
any quantity or quantities for any use or purpose on the par t  of the 
purchaser other than  for resale. 

5 .  The word '(::ale7' shall mean any transfer of the ov-nership or title 
of tangible personal property for any kind of consider:ttion, regardless 
of the name that  nmy be given to such transaction. 

I t  may be conceded that  plaintiffs are "wholesale merchants" within 
the meaning of the act in question, and that  sales m:ide by them to 
merchants for resale are properly taxable a t  the wholesale rate. And 
there is no denial that  ordinarily heating and plumbing contractors are 
not regarded a:: mercliant>. I t  is the contention of the plaintiffs, how- 
ever, that  under the definition of the word "sale" as "any transfer of the 
ownership or title of tangible personal property," s l c h  contractors 
engaged in fulfilling lump-sum contracts are properly denominated mer- 
chants within the meaning of the act, for  they buy heating and plumbing 
materials, incorporate them in  heating and plumbing systems, and trans- 
fer title thereto to the owners of the buildings. The  lrgument is in- 
genious, and finds support among the authorities. Blome Co. v. Am&, 
365 Ill., 456, 6 I\'. E. (2d),  841; B m d l c y  S u p p l y  Co. v. J m e s ,  359 Ill., 
162, 1!14 N. E., 272; ;lfason Lbr. (70. v. Lee ,  126 Fla., 3i1,  171 So., 332. 

We are unable to accept plaintiffs' view as the proper interpretation 
of the statute. "Somc play must be allowed for the jcints of the ma- 
chine"-JIr. Jus t i ce  IIolrnes i n  X. T.  & I<. Ry .  Co.  z.. .lIay, 194 U. s.. 
267. A manufacturer buys raw materials, uses them in producing the 
finished product n hich he sells, but i t  would hardly be contended that  he 
buys the raw materials for resale. Certainly not in the ordinary accep- 
tation of the term. They 'are to be used for manufacturing purposes. 
Boyer-Campbell Co. 1 % .  Fry,  271  Xich., 282, 260 N. W., 165. So i t  is 
with heating and plumbing contractors who buy materials and supplies 
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for use in fulfilling lump-sum contracts. They purchase the materials 
and supplies, not for resale as tangible personal property, but for use in 
producing the turn-key job. There is no resale of the material. and 
supplies, as such, either actual or intended, x i th in  the meaning of the 
act. 23 R. C. L.. 1233. 

Speaking to a similar contention made under the Maryland statute 
in the case of S.  v. Christhilf, 170 Nd.,  586, 185 ,\tl., 456, Sloan, J., 
delivering the opinion of the Court, sa id :  ". . . v e  cannot agrcc 
with the view that  there is a transfer of title to so many feet of lumber. 
kegs of nails, thousands of brick, perches of stone, cubic yards of con- 
crete, or other items of materials entering into a lump-sum contract, for  
a complete job or structure, which, w l~en  erected on the customer's land, 
is as much real property as the land itself and is by no sort of definition 
or reasoning 'tangible personal property.' S fa fe  1 % .  J .  TT7nits I;'earn?y 
B Sons, 181 La., 554, 160 So., 77." 

Other arguments, more or less plausible, were advanced by the plain- 
tiffs on the hearing and in  brief, but i t  is concluded the sum of the 

v 

matter should be an  affirmance of the judgment below. That  a contrary 
holding would yield the State two taxes instead of one, and hence more 
rerenue, cannot arai l  as a criterion of construction. S o r  is it  fatal  to 
the challenged regulation that  it differs from a previous one issued under 
~ r i o r  statutes, or that  it may even represent a volte f a c e  in the matter. 
The authorization to issue the regulation was ''to prevent abuse with 
respect to existing regulations." Sec. 405. This reveals the legislative 
intent. The  heart of a statute is the intention of the law-making body. 
Trust Co. v. Hood, Comr., 206 S. C., 268, 173 S. E., 601. 

The judgment appears to be correct. 
Affirmed. 

(Filed I5 December. 1937.) 

1 .  Master and Servant 9 40e-Injury caused by tornado does not arise 
out of employment. 

Tlie cvidcnce tended to show that claimant was in the plant of his 
employer when it was struck by a tornado, that claimant was injured as 
a result of the partial collapse of the building, and that many persons in 
the path of the tornado were injured. Held:  Tlie evidence sustains the 
finding of the Indnstrial Commissio~i that the accident resulting in the 
injury did not arise out of the employment, there being no causal relation 
Irttwet~i~ t11v cmyloymcnt a n d  the nccitlcnt. r\'. C. Code. SOSl i i ) ,  sulnec. ( f ) .  
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2. Master and Servant 5 58d- 
An award of the Industrial Com~nission, which is sustained by its find- 

ings of fact supported by evidence, is conclnsivc on appeal to the Superior 
Court. N. C. Code, SO81 (ppp). 

APPEAL by plaintiff from Armstrong, J., at May Term, 1937, of 
GUILFORD. Affirmed. 

This is a proceeding for compensation under the provisions of the 
North Carolina Workmen's Compensation Act. 

The proceeding mas first heard by Commissioner Julney at  Greens- 
boro, N. C., on 15 June, 1936. 

At this hearing i t  mas admitted for the purposes of the record that 
the plaintiff, as an employee, and the defendant J. D. PJilkins, Inc., as 
an employer, were both subject to the provisions of the North Carolina 
Workmen's Coniperlsation Act, a t  the date of plaintiff's injury, to wit:  
2 April, 1036, and that the defendant Lumbermen's Mutual Casualty 
Company was at said date the insurance carrier for the defendant em- 
ployer. 

Upon his finding that on 2 April, 1036, the plaintiff sujfered an injury 
by Accident which arose out of and in the course of his employment, 
Conimissioner Jurney made an anard, requiring the defendants to pay 
the plaintiff compensation for his injury in accordance with the provi- 
sions of the North Carolina %Torkmen's Compensation Act. 

At the request of the defendants, the award of Commcssioner Jurney 
mas reviewed by the Full Commission at  Raleigh, R. C., on 6 January, 
1937. 

Upon such review, the Full Commission found that the injury which 
was suffered by the plaintiff on 2 April, 1936, was not the result of an 
accident which arose out of and in the course of his employment, and 
accordingly made an award setting aside and vacating the award of 
Commissioner Jurney and denying compensation to the plaintiff for his 
injury. 

On plaintiff's appeal from the award of the Full Commission to the 
judge of the Superior Court of Guilford County, the award of the Full 
Commission Tvas affirmed. Plaintiff appealed to the Supreme Court, 
assigning error in the judgment affirming the award of the Full Com- 
mission. 

Y o r k  & B o y d  for plaintiff. 
Henderson  & Henderson  for defendants .  

CONNOR, J. About 7 :12 p.m., on 2 April, 1936, while the plaintiff 
Charlie Walker was at work at  the plant of his employer, the defendant 
J. D. Wilkins, Inc., which is located on West Lee Street; in the city of 
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Greensboro, N. C., a tornado suddenly and with terrific force struck 
the plant and partially demolished the building in which the  lai in tiff 
was a t  work. The tornado lasted not to exceed five minutes, and caused 
damages to many buildings which were located in the vicinity of the 
building in which the plaintiff was a t  mork. Many persons who were 
in the path of the tornado were injured. Several died as the  result of 
their injuries. The   la in tiff, while he was in the building, suffered an 
injury. 

I n  support of his contention that  his injury is compensable under the 
provisions of the North Carolina TVorkmen's Compensation Act, for that 
<aid injury n-as by accident which arose out of and in the course of his 
employment (chapter 120, Public Laws of North Carolina, 1929, section 
2 [ f l .  S. C. Code of 1935, section SOSl [i], subscc, rf] ), at  the hearing 
of t l i i ~  1)i~ocecding by Conmisnionrr Jurncy, the plaintiff offt.retl evi- 
tlcncc as follows : 

Charlie Walker, the plaintiff, testified as follows: 
"My name is Charlie Walker. I live in Greensboro, N. C. I am em- 

ployed by the defendant J. D. Wilkins, Inc., and have been so employed 
for eight years. I do ornamental rail work, and a t  times operate a 
milling machine. 

"I was a t  work a t  the Wilkins plant about 7 o'clock p.m., on 2 April, 
1936. My brother, J. L. Walker, and my foreman, R. P. Strunks, were 
also at  work a t  the plant. The tornado struck the building in which we 
were a t  work. P a r t  of the roof and the walls of the building fell down. 
Timbers flew about in  the building. Something struck me and knocked 
me down. I do not know what struck me. I t  mas a part  of the build- 
ing. I fell to the floor in some water from the sprinkler system. I was 
rescued within a few minutes by my brother and was taken by him to 
the hospital. My right leg mas injured, about an  inch and a half above 
the ankle. I vias struck by something that  knocked me down. 

"The building in  which I was a t  work is located on West Lee Street. 
The building was constructed of steel and wood and brick. The walls 
vere  brick. I t  was a substantial building, modern and up-to-date." 

R. P. Strunks, the foreman of the plaintiff, testified as follows: 
"I was employed by J. D. Wilkins, Inc., on 2 April, 1936, as foreman. 

I had charge of the employees and assigned them to their work in the 
plant. On 2 April, 1936, we had a rush job. When the tornado struck 
the building in which we mere at  work the plaintiff Charlie Walker was 
a t  work a t  a machine in  the building. I don't know what happened 
when the tornado struck the building. Timbers and steel were flying 
about in  the building. When Charlie Walker was struck and injured, 
he had left the machine a t  which he was at  mork, and was running for 
safety. H e  did not get out of the building. H e  did not have time." 
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J. L. Walker, a brother of the plaintiff, testified as follows: 
"I -\\as employed by ,T. D. Ti lk ins ,  Inc.. on 2 Ilpril,  1936, and was 

n orking a t  its plant on T e s t  Lee Street in the city of Gl,eensboro, K. C., 
a t  about 7 o'clock p.m. When I saw the tornado conling, I started to 
shut the double door. I got under the stairnay,  and was not injured. 
After he n a s  struck and fell to the floor, I picked up my  brother, Charlie 
Walkor, and took him to the hospital. There was a gootl deal of debris 
and timbers on tlie floor ncar liinl, and a pile of brick frolli tllc chimney. 
I did not see any timbers on him. Charlie T a l k e r  had left tlie machine 
a t  r l i ich  he had been norking before he n a i  irljnrcd. H e  \ \as trying to 
get to a place of s l fe ty  when he was struck and injured." 

Fro111 thc evidence offered by tlic plaintiff a t  the heai+lg of this pro- 
ceeding, the Sor t l i  Carolina I n d u ~ t r i a l  Commission, upon its review of 
the ava rd  nlacle by Commissioner Jurney.  found that  t le in jury  which 
was suffered by tlic plaintiff on 2 April, 1936, v a s  not by accident which 
arose out of and in the course of his employment, and accordingly c;et 
aside and vacated the award of Comrriissioner Jurney on tlie facts found 
by him, and made its award dmying compensation. 

On his appeal to this Court, the plaintiff contends tllxt there is error 
in the judgment of the Superior Court affirming the award of the North 
Carolina Intluitrial Coninlisiion ill this proceeding. Tliis contention 
cannot be sustained. 

The a r a r d  of the Ror th  Carolina Industrial Commis:,ion is sustained 
by its findings of fact, nliicli are supported by the evidence set out in 
the record, and were therefore conclnsire on the judge of the Superior 
Court, chapter 120, Public Laws of North Carolina, 1929, section 60. 
X. C. Code of 1035, section SO81 (ppp) .  

I n  Ridozif v. Rose's Sfowu, Inc.,  203 K. C., 423, 171 S. E., ,642, i t  was 
said by the late Jus f i ca  Lldnvzs: 

( 'The Torkmcn 's  Con~pcniation Alct defines ' i l i j u r ~ '  :rnd 'personal 
injury' as in jury  by accident arising out of and in the course of the 
employment-the nords 'out of' referring to the origin or cause of the 
accident, and tlic n'ords (in the co1lr.e of' to the time, place, and circurn- 
stances under n-hich the accident occurred." 

I n  the instant case, there n-as no evidenw tending to show that  the 
accident which resulted in injury to tlie plaintiff was incidental to or 
was caused by ally condition pertaining to his employment. A11 the 
evidencc was to the contrary. 

There was no causal relation het~veen the employment and the acci- 
dent by nhich  the plaintiff was injured. Fo r  this reason it cannot be 
held that  the accident arose out of the employment. ( ' i r , l i r r  1.. Botrrd o f  
Ed7i((il~ou, 201 S. C., 836, 160 S. E., 925. 

The judgment of the Superior Court is 
Affirmed. 
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STATE v. WAYNE DELK. 

(Filed 15 December, 1937.) 

1. Criminal Law § 54b: Larceny § 8- 
Where defendant is charged with larceny of different articles of per- 

sonalty in separate counts, a verdict of guilty of larceny of one of the 
ar t icks of personalty constitutes a n  acquittal of the count charging lar- 
ceny of the other article of personalty. 

2. Larceny §§ 1, 6-Where defendant takes personalty with consent of 
owner, h e  is  not  guilty of larceny in t h e  absence of fraud, etc. 

Evidence that  prosecuting witness gave defendant a wrist watch to wear 
for the night and return in the morning, and that defendant left that 
night and did not return the watch until several days later is insufficient 
to be submitted to the jury on a charge of larceny of the watch, since the 
evidence shows that defendant took the watch with the consent of the 
prosecuting witness and did not obtain possession of same by any artifice, 
trick, connivance, or fraud, and negatives felonious intent on the part of 
defendant a t  the time of obtaining possession, and whether defendant had 
a latter formed felonious intent is immaterial, since such snl)sequent intent 
cannot affect the character of the original taking. 

3. Larceny § 6- 
A11 elements of larceny must be established by sufficient competent eri- 

dence, and evidence that raises a mere suspicion, conjecture, or possibility 
is insufficient to be submitted to the jury. 

APPEAL by defendant  f r o m  I'hill~ps, J., a n d  a jury, a t  September 
Term, 1937, of G~ILFORD.  Reversed. 

Tlie defendant was tried on a bill of indictment charging h im with 
the larceny of (1) a Gruen  wrist match;  ( 2 )  $63.75 i n  money, the prop-  
er ty of one T o m  Allen. T h e r e  v e r e  counts also f o r  receiving said 
property knowing same to have been stolen. T h e  defendant pleaded not 
gui l ty  t o  the  indictment. 

Tom Allen, the prosecuting nitness, testified, i n  part ,  i n  regard to  the 
watch :  "He was dressed. About  a n  hour  a f te r  we arrived lie informed 
me he  was s ic l~ .  H e  had  gone to bed. I had  gone to bed. I had  a 
watch. I had  taken the watcli off t o  wind it  and  1 laid i t  on  m y  dresser 
and he  v a n t e d  t o  t r y  i t  on t h a t  niglit. I t  was a. wris t  ~ v a t c h ,  and  lie 
said he  noulcl give it  back tile n e s t  morning.  I I e  did not give i t  back 
next morning. I got it  b ~ l c k  JIrednesday afternoon. I was i n  m y  room 
when h e  said lie wanted to t r y  i t  on, a d  he went to  bed i n  the same 
room. I t  Ivas something like a n  hour  a f te r  we got home x h e n  he left, 
maybe a n  hour  and  a half.  I th ink  I h a d  been dozing and  lie was sit- 
t ing  on  t h e  side of the bed and  I asked v h a t  was the  matter ,  and he  
said he  was sick. H e  dressed a f te r  tha t .  . . . Q. When did you 
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1i1i.s lhe  watch. ,Ins. : I let  h i m  p u t  the  m t e h  on tll,tt night.  I did 
not tell h i m  he  could not take i t  away. Q. Did you know he n a y  t : t k i ~ ~ p  
i t  aw:~y? ,111q. : I never thought  about  i t  a t  tha t  time. Yes, I knoned  
he  n a s  t ak ing  i t  because he  p u t  it  on. I did not see 11im h a l e  it \511(~1 
lie left, I just lillo\v lie p u t  i t  on. I (lid llot see h i m  have i t  nhei l  ] I (> 
left,  I just know lie put  i t  on hen he  v e n t  to  bed. . . . I n  consc- 
qurrlc,c of some call I nc l i t  tlierc, to  Alrc~lld:tle. ltc gave me tlw 
watch t1ie11. H e  Iiad it .  (Cross-cxaminntion) : 1 let ltirn have thc  
watcll myself n l icn  I taken i t  off to  \\ i d  i t ;  he saicl 11e n o u l d  givc it 
back to me  tlie nes t  nlornillg. Yes, I let him h a \ e  it ,  :11ld he  said lrc 
noulcl g i ~ c  i t  ba rk  t o  me  n e s t  morning. . . . Yes, lie came out to 
tho car  a t  tlie service station there ant1 gave me m y  natcl l  back." 

Tlie defendant testified. ill p a r t :  " X r .  A\ll(3n \ \ a s  n o  :iilccp n1le11 I 
got u p  the  first t i ~ n e ;  he llncl been aslecy. I had  1)een ill bed before T 
got up, not  over th i r ty  minutes. Before t h a t  he  gave m e  the  match, 
took off tllc ~ \ a t r l i ,  antl I told h i m  to let me  look a t  it, and  he handed i t  
to  me  a n d  I tried i t  on m y  a r m .  I hail 1)een planning on buying me 
one :ind s tar ted to  t:lke tlic v:ttcli off and he said, 'Juqt givc i t  back to 
nlc ncst  morn i~ lg . '  S o  I lcft t1i:rt ilight v i t h  the n-atcli on m y  a r m  antl 
forgot about it. I tlitl 11ot rc;rlizc I 11:ltl t l ~ c  v:rtrll on u l ~ t i l  a f te r  I lcft 
and  did not \ ran t  to go hark then, ho 1 c.:~llcd h i m  up 311 Monday and  
lie came donn  :ind I g a l  c h im the. n.:~tcli bacli." 011 clo~s-esa in i~ i :~ t io l l  
the dcfendnnt :~dniittctl tlint 11c had  11ccn c11:trgecl and  convicted on some 
three other  offenses. 

Tllc j u r y  found d c f c ~ ~ d a n t  gui l ty  of larc.eny of the ~ n t c h ,  :illti the 
court below p r o n o n ~ ~ c c t l  j u t l p n c ~ ~ t  ou the  verdict. T h e  rlcfcndant matlc 
nulnerous csceptions aud assignments of e r ror  mid :~ppe:iled to  the 
Supreme Court .  T h e  n ia tc r~ i t l  ones and  lirwssnr\- f:irts n.111 be con- 
sideretl i n  the  opinion. 

CLARKSOA, J .  F r o m  the fincling of the  j u y  there n a s  a n  ;icqnittal 
of tlie defentlant on the cllnrge of larceny of the  $ G S . i 3  i n  money. 

I n  A('. L > .  E'i\llcr, 162  S. C.,  550 (553) ,  speaking to the suhjcct, wc 
find : ' ( I t  is  col~cedctl, as  u e underqtantl, t h a t  tllc special T ertlict XIS 

returned upon the  secoud count, :ri~tl there is no verdict upon  the first 
count. I t  n a -  I~e ld  i n  8. v. Ttr!/ior, S1 S. C., 773, t h a t  'nllcre the ju ry  
find a defendant  gui l ty  of one cLom1t, and  s:~y nothing in their  verdict 
concerning othcr  c o m t s ,  i t  will 11c equivalent t o  n verdict of acquittal 
as  to tlicin.' " .hY. 1 . I l / r n 1 p f o n ,  "0 S. C.. 293 (2841. 
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At  the close of the eviclence for the State, and a t  the close of all the 
evidence, the defendant made motions in the court below for judgme~lt 
as of nonsuit. C. S., 1643. The court below overruled the motions, 
and in this we think there was error. 

We see no e~-idence that  dcfe~idant obtaiued or concealed ~lossession 
of the watc l~  by ally artifice, trick, co~lnivauce, or fraud. I t  may be 
n i s ~  to quote fully from I ' c u r s o ~ ~ ,  C'. d., on the subject of larceny in 
,jf. 1 . .  Ilctrl, 64 S. C., 270 ( 2 7 3 )  : "lf one takes the property of another, 
i t  is a mere trespass, for which an  action lies; if m a n u  f o r t i ,  the owner 
l)cli~ig p r e s ~ ~ t ,  it is a fort-ihle trespas5, for nhich an action lie.., ant1 
:1ko a11 iudictment. I f  the taking be with a felonious intent. the act 
is larceng, either stealing or ro1)hcr-. So  it turns upon the feloniou:: 
i l ~ t e i ~ t ,  and the question is w11at is 111ei111t 1)y a felonious intent. -1 
pror~iil~ellt feature of it is that the act be do l~e  in a way showing an 
illtention to 'evade the law,' that is, ]lot to let thc owner know who 
took his property, and :ig:~iljst wholn to bring his action, or v h o  is to 
lw iriclictetl. I f  o ~ ~ c  takes prolwrtg sly1,v-by stealth-he steals; if lie 
t:ikcs tlie property forcibly, undcr a rliask, or wit11 his face 1)lacked as 
a disguise, or \v11(,1i he suppo~cs  t l ~ e  owllchr cannot identify liini, as on 
the I~igh\vay, 11c comnlits r o b l ~ r y .  So the ~ ) r o ~ ~ i i n e n t  feature of a 
felonious intent is (an attcmpt to ev:~tlc justice.' Such is the doctrine 
laill down 1~y Foster as the c40mmo~i la\\, and such I know was the 
ol~inion of C'l1 ief J u s t i c e  I l c ~ ~ d c r s o u ,  \vl~ose power of reflection esceeded 
that of a 1 5  man who el-er had :I scat on this bench, unless J d , q e  t l u y -  
woc~l he cwn.itleret1 his equal in thi.; resl~ect. Judge  I l endcrson  used 
to :I&: 'IVlint is the difference hetweeu trespass arid larceny?' Reply:  
'Felonious intent.' 'What is meant by a felonious intent? '  Reply: 'An 
illtent to cm~ceal from the owner n h o  took his propcrty, so that he may 
not I<IIO\Y  g gain st nhorn to bring his action or ~110111 to indict.' I f  a 
I I I : ~ I I  takc.s my property ol)enly and above hoard, I know whom to sue, 
;~nt l  if force is used, I call also have l ~ i n i  iiidicted. So, such acts are 
11ot apt to occur, :end the public needs no special protectiou against 

thiug hlyly, or do i t  by force 1111(1er ( ~ i r ~ u n ~ > t r ? n ~ ~ s  of ditguise, the corn- 
m u ~ i i t  nee(ls protection, a l ~ d  tht,..c acts are treated as being done with 
a felonious intent, and are punished accordingly. Id." 

I n  8, v. I i i ~ l , l u n d ,  17s S. C'., 810 ( b 1 3 ) ,  it  is sa id :  "111 I f  R. C. L ,  
.-), one of the latest antlloritic., and reliablc, defines larceny: '-1s the 
f(~lonious t :~k i i~g  1y t r ( ~ ~ l ~ a +  imtl carrying awng- of the goods of another 
I\ i t l~out  the collseiit of the latter, m ~ d  with the felonious intcnt perma- 
~ ~ ( ~ n t l y  to clopriv(~ tlits o ~ l l e r  of his property and to c011~~ert it to hi\. 
the takcr'h 01\11 u ~ . '  a definition following the decisions in our State. 
an11 \\lrirh \ \ c  :11)1rov(' with the intt~rprctation that  the intcnt to convert 
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to  one's own use is met  by showing a n  intent  to  deprive the  owner of his  
property permanently f o r  the  use of the  taker, a l though he  might  have  
i n  mind  to benefit another." 8. u. Adams, 115 N. C., 7 i 3 .  

111 8. I - .  l i o l d e r ,  188 N. C., 561 (563) )  we f ind:  "Tc constitute the 
(*rime of larceny there mus t  be a n  original,  felonious inlent,  general o r  
special, a t  the t ime of the taking. I f  such intent  be prcsent, n o  subqe- 
quent act or explanat ion c a n  change t h e  felonious character  of t h e  
&ig i~ ln l  act.  I Iu t  if the  requisite intent  bc not present, the taking i s  
only a trespass, and  i t  cannot  be made  a f d o n y  by a n y  subsequent mis- 
ronduct or bad f a i t h  on  the  p a r t  of the  taker. S. v. Arkle, 116 N. C., 
1031." 

T h o  prosecuting witness' testimony as  above set f o r t h  was t o  the  
effect t h a t  lie let defendant  have the  watch, knew h e  h a d  i t ,  and  de- 
f e n d a ~ l t  promised to re tu rn  i t  the  next morning, and  thc watch was re- 
turned ~ v i t h i n  a few days. T h e  evidence negatives a felonious intent  
and was  not sufficient to  have been submitted t o  the  jury. A11 the ele- 
ments of larceny mus t  be established by  sufficient c o m p t e n t  evidence. 
Evidence t h a t  raises a mere  suspicion, conjecture, and  possibility is  
insufficient foundatioli  f o r  a verdict and  should not be l d t  t o  a jury. 

F o r  the reasons given, tllc judgment  of the court  below is 
Reversed. 

AIRS. MART JIAUNEY r. LUBIER'S, IXC. 

(Filed 15 December, 1937.) 

1. Process 5 'id-Person regularly employed in making callections in this 
State  is agent  of foreign corporation for  purpose of seirvice of process. 

In  this action against a foreign corporation, i t  appeared from the facts 
found, snpportecl by affidavits, that process was served on a person regu- 
larly employccl in this State by defendant to receive and forward to 
tlcfcnclniit orders niid serviccb charges obtained nnd colltxted by defcnd- 
ant's soliciting agent, and to receive the total purchase price for goods 
sold b). clcfcndant in this State, in accordance with defendant's method of 
doing business herein. Hcld:  The findings support the court's conclusion 
of law that tlic person upon wlion~ process was served was defendant's 
local agent for the purpose of service of process under C S., 483 (1). 

2. Same- 
7Vhcrc process is served on an agent regularly engagei in this State in 

receiving and collecting money for a foreign corporatioc, the validity of 
such service under C. S., 483 ( I ) ,  is not affected by C. S., 1137, when it  
does not appear that defendant had designnted a resident process agent in 
accord with the latter statute. 
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Where process is served on n foreign corporation by service under C .  S., 
483 ( I ) ,  on its agent regularly employed in collecting money for it in this 
State, whether the corporation has complied with C. S.. 1151, is immn- 
terial on the question of the validity of such service. 

4. Same- 
Where tlie court finds that proccss was scrrcd 011 an agent regularly 

t>mployed by defendant foreign corporation to collect money for it in this 
State, and finds facts in regard to the corporation's method of doing busi- 
ness in this Sttlte, the fxih1r.e to find slx~ifically that the corporation n-ns 
engaged in bnsiness in this State is not fatal. 

, ~ P P E A L  by defellclant f rom . I  r t , l . \ f ~ ~ i t ~ , q ,  .I., a t  Alpr i l  T e r m ,  1937, of 
GUILFORD. Affirmed. 

Mrs. N a r y  M a u n r y  instituted her  action against Luzier's, Inc. ,  a 
Nissour i  c o r p o r a t i o ~ ~ .  to recover damages for  all i n j u r y  alleged to have 
resulted f r o m  the use of certain cosmetics ma~iufac tured ,  sold and dik- 
t r ibuted by tlie defendant. T h e  sun~nioi is  was serrccl upon  one C. C. 
Beck a s  agent  of the  defendant. 111 nl)t t ime dcfrntlant entered special 
appearance and  moved to strike out t l ~ e  allcgctl s e n i c e  of wmmons ,  
f o r  the  reason tha t  the defendant did not t ra i iqwt h s i i i e s s  i n  S o r t l i  
Carol ina so as  to be amenable to  tlir juristlictioli of tliis Court ,  and  for  
t h a t  the said C. C. Bcck n n s  not i ts  local ngeiit fo r  the purposc of col- 
lecting or  receiving money f o r  it .  

T h e  court,  a f te r  considering tlic affidavits filed on behalf of both 
parties, found tlie facts  to  he t h a t  the plaintiff is a citizen and  resident 
of Guilford County, Sort11 Caro l ina ;  that  tlie tlefciltlant iq a corpora- 
tion. organized and existing by vir tue of the laws of thc S ta tc  of Xi.;- 
souri,  with i ts  pr incipal  office i n  Iia112as City i n  4 1  state, ant1 that  
hnminoiis was wrved on C. C. Beck as :igeiit of thc defeiltlant. 

T h e  court fu r ther  f o u n d :  "Tha t  C. C. Beck was. a t  the t ime of the 
bervice of summons i n  th i s  action, ill contemplation of s ~ c .  183, subwc. 
1, of the X o r t h  Carolilia Code of 193.3, n local agent fo r  the purpose 
of said section upon whom summons could be served, nliich said s w r i c e  
of w m m o n s  upon the  said C. C.  Bcck, as  agent of Luzier's, Inc.,  n a s  
good, d i d ,  and  binding service. T h a t  the orders g i w n  by thc plnin- 
tiff. Mrs.  M a r y  X a u n e y ,  t o  Mrs.  N a u d e  Kellnedy, were pu t  on order. 
blarilrs of Luzier'c, Inc. ,  I h n s a s  City, Missouri,  a copy of n-hicli ordcr 
blanks is  attached to the  affidavit of Xrq .  X a r y  Mauney,  plaintiff in  
tliis action, and  filed herein, on ~vhicl i  order blanks n p ~ ~ a r e d  the name 
of Mrs. Maude  Iiennetly as  r e p r e s e n t a t i ~ e ,  and  the name of C. C. 
Beck, 'Your Nanager . '  and  on whicll order  blanks appeared the fol- 
lowing:  'A cash deposit is required on all orders. ,111 orders a rc  sub- 
ject to  a 10 per rent  xerrice charge-Mail order promptly-Do not 
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hold.' T h a t  on said ordcr blanks :~l)pe:~wtl thc' fo l lou ing :  'Service 
chargcl corers : I~ ic reascd  Income Tax-I~rrreased Post: 1 Rates-Aban- 
tlonctl D e l i ~ e r y  Charge-Kscise T a s e s  and  Emergency Espenses.' T h a t  
snit1 10 p r r  cwlt s c n i c c  rliarge, fo r  tlic ~ ) u r p o s e s  on w i d  order  blanks 
specified, x a s  rollcctcd 1)- X r s .  Maude  Xcnnecl>- f r o m  the  plaintiff in  
Grcmsboro,  Sort11 ('arolina, a t  the  t ime said orders were taken, for-  
narcled to  ('. C. Beck, l ~ c r  manapcr ,  n h o  rcsidrs i n  Charlotte, N. C., 
and i n  t u r n  f o r v a r d e d  by  C. C. I k e k  to Luzier's, Inc.,  thereby making  
and ( m ~ s t i t u t i n g  C. ('. B ~ c k  n local a g c ~ l t  of L u ~ i e r ' i ,  Inc. ,  i n  N o r t h  
Carolina, fo r  tllc purpose of r c c e i ~ i n g  ant1 collecting money f o r  and  
on bclialf of said Luzier'., Inca., under  alltl hg ~ i r t u e  of see. 482, subsec. 
1, of the S o r t l i  Carol ina Code of 1935. T h a t  i n  additio 1 to  said service 
chargo collected upon the term. set f o r t h  i n  said order  blariks of 
L u ~ i e r ' s ,  Inc.,  the total p u r c l ~ a s e  price of purchases m ~ d c  hy the  said 
plaintiff i n  th i s  actioli f r o m  the  dcf(~11t1ant i n  this : d o n ,  Lnzicr's, Ilic., 
waq paid u n t o  the  said C. C. Beck, nnd t h a t  tliis course of deal ing was  
i n  cffrct and  i n  u i c  1)y Luzier'i. I ~ i c . ,  the  defendant ~ I I  th is  action, on 
the da te  of service of snnlmon. i l l  tliis action on C'. C'. Beck, agent of 
Luzier's, Ine." 

r 7 l h e r c l ~ p o n  i t  n a s  adjudged t h a t  tlie serrice of procesc on the tle- 
fend:tnt n a s  legal and r:llid and defendant's motion to tlicmiss w:~s 
drnietl. Ikfeliclant appcalcd. 

K i n g  (1: K i n g  for pinint i[ ) ,  appellee.  
Y a p p  cC. Snpp for dcfcrl t l trnt ,  a p p c l l a n f .  

1 :  J .  T h e  questioli l)resc~itetl  11y tliis :1ppe211 i s  ~ v l i c t l ~ e r  the facts  
found by t h e  court  below m e  sufficient to  sustain the jutlgmcnt t h a t  t h e  
s e r ~ i c e  of l)roccyss on the  clefenclalit ~ v a s  i l l  all  rcspects legal and  valid. 

Tllc p e r t i ~ i e n t  provisions of the  statute, C. S., 483 ( ' I ) ,  prescribing 
the mcthod of service of l)rocws on  c~orporations, resident aud  nonresi- 
dent,  require t l ~ t  tlie sumulous be s c r ~ c c l  u11on an officer of thc corpora- 
tion or  "mauaging or  locad agellt tliereof. AIL. llersoli ~,chc.ei\-ilig o r  col- 
l ec t i l~g  moue. i n  this  S t : ~ t e  fo r  a corporatimi of this o r  :illy other s tate  
o r  g o ~ , c r m n e n t  is :t local agent  fo r  tlic purpose of this srction. S u c h  
service can  be made  i n  respect to  a foreign corporation o n l ~ -  ~vhe i i  i t  
llns p o ~ ) ~ r t y ,  o r  tlie cause of action arosc, o r  tlic p1:1intiff rc&les, i n  
tlli:: State." 

This  s ta tu te  n.as c o n s t r u ~ t l  1)y this  Cour t  i n  1I'hilelcr1~~st 1%. I i r r r ,  15;: 
X. C., 7 G ,  G S  S. E., 013, and  i t  v a s  there held tha t  th(t service on tlie 
~ i l r n ~ a g i ~ l g  loc~i l  :rgclit of a foreign corporation was \ -nl i l  n.11~11 ('1) tlie 
corpora t io l~  had  property i n  the  State ,  o r  ( 2 )  when the c a w e  of action 
arose thcrcin, or (3)  when tho pl;li~itiff resides ill the  S'tate. 
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And with further reference to the defiliition of the words "loctll 
agent," the Court, in that  case, used this language: "111 defining tlic 
term 'agent' i t  is not the descriptive name employed, but the nature of 
the business and the extent of the authority given and exercised nhich 
is determinative, and the word does not properly extend to a subordi- 
nate employee nithout discretion, but must be one rcgularly employed, 
ha l ing  some charge or measure of control over the business entruited 
to him or of some feature of it, and of sufficient clinracter and rank as 
to afford reasonable assurance that  he v i l l  conlmunicate to his com- 
pany the fact that  process has been served upon him." 

This statute, C. S., 483 ( I ) ,  has becn many tirnc.5 considered by this 
Court and the general prii~ciple stated il l  Il7hite1~uist v. Xerr,  supra, 
t~pprovcd. Lunccford 2%.  L~aoclation, 190 S. C., 314, 120 S. E.. 805; 
Lutnber Co. v. E'itlnnte Co., 204 X. C., 9 5 .  168 S. E., 219; Sfccllr i .  

2'el. Co., 206 S. C., 220, 173 S. E., 583. 
I n  the case a t  bar it appears from the fact. found, ~upportecl by affi- 

tlavits, th8t the defcndallt's niethod of Iinncllit~g its buqiilcss \!a\ that 
the defendant's rcprcbentati\e or soliciting agent took the order of the 
customer, n i t h  a caqh tlcposit of ten per rellt serlice charge, and for- 
\larded the order and cash to C. C. Beck, the reprcseilt:~tive)S manager, 
In Charlotte, S o r t h  Carolina, nl io ill turn fornardcil the same to the 
defendant's home office, ant1 that  in addition to the scrlice cliargc the 
total purcht~se price of goods \!as paid to ('. C. Beck for the dcfendaiit. 
Illuqtrating the extent of tlefend:u~t'i buqiness in the State, it m q  be 
noted that i t  is stated in plai~itiff's aff idn~it  that  the volume of sales 
by tlefeliclant in S o r t h  Carolilia amounts to  between $150,000 to 
$250,000 aiinually, and tliat C. C, Rerk rcceired a con~pelisatloli of 
$12,000 to $15,000 per alinum. 

To constitute one a locnl agent of ;I  ionr re sit lent eorpor:~tion, a4 d c , -  

fillet1 by tlic xorth Caroli i~a btatutc, ~ q u i r t r  son~ething more than thc 
merr ioliritntion of orders and the qlliplne~lt of goods 111 fulfillmc~it of 
rho-(1 o i t l~ r s .  I'tople\ 7'0b. ( '0. r .  Ltii. Il'rjb. Co., 246 IT. S., 70;  Itzt. 
IItrri*e\fer Co. u .  Icy., 231 I-. S., 5 i 0 ;  1111 rr5itlc Coltoil Jlrll,  e. J l ~ t ~ c ~ -  
ice, 237 U. S., 1 9 9 ;  7'rgiro~ 1 .  ljcrlfoilr, 16; TTa., j3, 187 S. E., 469. The 
fact that  the agent ~\it11i11 tlic State 1s c~igagecl regularly ill ~ i l~ lh ing  
collections for the good4 sold is to be takcn as the distii~guisliing fact. 
IIilfon v. Sorfhucsfcrn E ~ p a n d e t l  ~ 1 ~ e l n l  Po., 16 F. ( 2 ) ,  821. 

1:) Brou n 2'. Coal Co , 308 S. C., 50, 178 S. E. ,  S>S,  cited by appel- 
lant, it  n a s  found that the de fc~ ida~ i t  corporation lincl 110  gent in the 
State and was not doing Lusineqs in the State. 

I f  the court belo\\ has correctly found tliat the plamtiff has proc~lred 
service of summons on ail agent of the clcfe~itlant n h o  via. regular l~  
engaged in receiving and collecting money for it in this State in accord 
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with C. S., 483 ( I ) ,  tlic val idi ty  of thiq service ~ r o u l d  not be affected 
by the  provisionr of C. S.. 1137. i i n w  i t  does not appear  tliat the de- 
fendant  has  tlcsignatecl a reiiclcnt proccqs agent i n  accord with tha t  
s ta tute .  Whether  defendant has  c~omplierl nit11 C. S., 1IS1, is immn- 
tcri:rl i n  eo f a r  aq this plaintiff'.; ;tction is concerned, if .  as  found a s  a 
fac t  bg t h e  court  belo\\-. the  c1~fcl1cl:lnt has  a local agent collecting and 
i w e i ~ i n g  money f o r  i t ,  11l)on nllo11i 5crricc n a s  properly liad. 

Tlic fa i lu re  of tlic court  1)elou t o  find specifically that the defendant 
w r 6 :  doing busiliess i n  tlic S t a t e  docs not a f  ord the  dei'cndiint ground 
f o r  cornplaint, since the court  f o u d  the facts  a i  to the  method and  
c20urse of dealing of clefe~iclant Jrith its cnqtomcrs ant1 reprcsentatircs. 

W e  conclude tha t  the ronr t  belo\v hay correctly ruled a n d  tha t  tlic 
judgment  mus t  he 

Affirmed. 

NRS. hf. S. III~:IXI~~CO('I< r. JEFFERSON STASDARD L I F E  INSURAKCE 
COJIPANY. 

(Filed 1.; Dccemlwr, 1937.) 

1. Insurance # 3'5- 
Wherc the lwiic~ficinry of a life policy ~ntroduces in evi lence the policy 

and the aclmi<sions in insurer's answer that it  issued the policy, that  
insured !\as dead. ant1 thnt plaintiff beneficiary had filed proper proof of 
rt~ntll ,  plaintiff estnbhil~es n printa fnc ic  c:lse. 

2. Insurance 5 37-Stntcnlents contained in ccrtificatcs executed by parties 
o t h c ~  than  plaintiff a r e  not binding on plaintiff. 

TTliere tlic certific:tte of the coroncr-physician, filed by the beneficiary as  
part of the proof of denth, states t l ~ n t  insured committed suicide, which 
statemcut is clcnictl by the beneficiary in her attached letter, the bene- 
ficiary is not h u n d  by the stntcmcnt in the certificate not executed by 
her, ant1 <ncli stntcnlcnt does not constitntc eridencc of'cred by her in 
support of the nffirmntive defcnse of snicide set up hy  insurer in the 
bcnr>ficiary's artion on the policy. 

3. Trial 22c- 
Whcrc plaintiff makes out n prima f ncw  case. a 11o11suit may not be 

grnriteil upon defendant's evidence in snpport of an nffirn~ntive defense, a 
  ton suit upon an affirmatire defense being permissible 01dy if plaintiff's 
own eridence establishes such defense a s  a matter of Inn .  

4. Insurance 37-Insurer is not  entitled to n o n w i t  u])on affirmative 
defcnse unless plaintiff beneficiary's own eridence establishes it. 

Where plaintiff benefici:try ~nnkcs out n prima facie case, and defendant 
insl1rr.r cct\ up the nffir~nntire defense that insured committed suicide, and 
thnt therefore no recovery could be had under the relative provision of 
the policy, ant1 insurer introduces evidence in snpport of its defense, but 
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no evidence in regard thereto is  introduced by plaintiff, i t  is error for the 
court to grant insurer's motion to nonsuit, since a motion to nonsuit may 
not be allowed in favor of a party upon whom rests the burden of proof. 

A l ~ ~ ~ ~ ~ ~  by plaintiff f rom I lnr t l~ t lq ,  J., a t  August Term,  1937. of 
GUILI'ORD. N e x  trial.  

Th is  is  an  action instituted h- the plaii~tiff agaiilst the defendant  to  
recover $2,000, the face amount  of a, 1)ollcy of i n i u r m c e  issued by the 
d e f ~ n d a n t  12 X:q-, 1934, on the l i fe  of 3larshnl l  S i c l ~ o l i s  Hedgecock. 
The plaintiff nas  llarnetl beneficiary i n  tlle policy. The i l l s u r d  died 
29 September, 1934, f r o m  the  effects of a bullet wound i n  the  head. 

T h e  defenclant admitted the issunllce of the policy, t h e  death of the 
insured, the  proper  filing of proof of death by the  beneficiary, ie t  u l ~  
the affirmative defense tliat the insurccl cmnc to his  death f rom a self- 
iilflicted wound and  denied liability by reason thereof. A t  the conc1~1- 
sion of al l  the  e l i d e l m  defendant's motion to dismiss a s  of nousuit was 
allowed and  judgment n-as entered nc~t~ortliilglp. I'laiiitiff escepted 
appealed. 

Frazier d E'razier for plnint i f l ,  appellant.  
Smith, W h a r f o n  CC f /zidgins for d r f c n d n n f ,  appel lee .  

BARSIIILL, J. A t  the t r i a l  of this c2ause the  pl:~illtiff offered the acl- 
missions contained ill tleferltla~lt'r axlswcr mid t l ~ e  policy of i i isura~ice 
and rested. T h i s  nlnde out :I prittla ftrc,ie case f o r  the  plaintiff. 

T h e  defendant  tlleil procectlcd to  offer evitlence tc~ldi i lg  to sustaiil i ts 
affirlnntivo defemc under  the  terms of the policy, ~ ~ l l i c h  provides : "III 
rase of self-destruction c~ornri~itted, \i.lletllcr sane or ii~s:iilc, witlliii t1i.o 

ful l  years  f r o m  the date  hereof. t l ~ c  clstent of recovery Ilerc:undc:r sliitll 
110 t h e  premiums paid.'' 

T h e  defendant 's eridcwre telldecl to ,<how tha t  the: i i l s u ~ w l  Trai x cal. 
foreman employed by the  Sout1lel.11 I i a i l ~ v q  Company;  t h a t  he was 
found dead about  7 3 3  a .  nl., 29 S~eprenlhcr, 1034, ill a small office 
uscd by h i m  011 tllc Pomoil;l ya rds  of the Southern Rai lway i n  the city 
of Greensboro; t h t  t11c1.e \r:rs a I)ulIct \ \ .o~i i t l  ill the r ight  side of the 
head with the  poiilt of ctsit 011 tllc l(>ft sitlc; tha t  t l ~ c  offirc was closed: 
th:tt there was blood oil the desk :tiid papers a t  which the tlecea~ed llatl 
apparen t ly  been s i t t ing ;  tliat there was n i ~ o t e  found on t l ~ c  desk, i n  t h e  
I ~ a n t l n r i t i n g  of t h e  dere:rsed, the wortling of whirl1 iildicated a suicidal 
intent.  Those 1~1io found the body, otlicr t l l a ~ l  o ~ i e  D e m p e y ,  a ~ ~ d  the  
officers who later  v e n t  to  the scene of the cleat11 found no pistol or other 
xeapon ; the witness Dempsey testified that  11e found :I pistol lying neilin 
tllc body ant1 i ~ c ~ ~ ~ g n i z c d  it  as onr  llc hat1 loanc~tl tllc tlcceasetl; tha t  



640 I N  THE SUPREME COURT. [212 

tllcreupon llc took t h r  pistol. cwnc~qlcd it about his pelson and carried 
it liorne nitliout saying a ~ ~ t l ~ i n g  to any of tlie otllers about having 
found it. Wlicn a 4 m l  a1)out thc1 pistol lie first dcliicd t11:~t 11c loarietl 
the deceased a \vc:lpolr, hut tcitified that hc did ill f:wt lend him a pistol 
aiid tlmt the one lie fount1 n a s  hi.. I Ic  further te*tifietl that  he loaned 
thc deccawl a S m i t l ~  6 M T c ~ i o ~ ~ ,  n l ~ c ~ c a s  the o ~ t .  offcrrtl ill eiidence 
\ \as n Colt. 

:L part of tile proof of deat11 the pl:1intiff film1 11cr vcrtificate, in 
\\liil.li i t  \\:is statcd that tllc ('allbe of tI(~:ltli 15 a \  B bullt t \round in the 
hcad. She also filed a l)liysirian's certifirnte sigucd by IfT. TV. IT:wvey, 
JI.1)., in x h i c l ~  it \\:I. ~ t a t e t l  tli:tt tlic cd:tu.e of tlcatli \ \ I >  s ~ i c i d ~ .  Dr.  
I I a n  ey like\\ ioc sigllctl n ccrtificatc of cle:ltli, vhicll n a<  filed I\ it11 the 
State Registrar. 111 tliii certificate it \ \as  likcnise 5tated that  the cause 
of tlc:~th nus  iliic.itlt, a11t1 t l ~ a t  the tlccwiwl shot Iii~iiwlf tlirough the 
l i d  i t  a i t  ' l ' l ~ c ~  c.crtific.ates n erci offered in PT idence by thc 
tlcfcndant. 

T l ~ c  t l e f e~~ t l :~~ l t  I I : L \ I I I ~  atlinittcd the iysua~ice of the policy, the deatll 
of thc iuyllrcd :\utl tlnc 1)roof of death, the burclc~u of p r ~ ~ c ~ f  rested upon 
tlic c lefc~~dant  to ~ 'kt :~blikl~ 1t5  aff irmnti~c tlcfc~~sc. T l ~ t  this l\ns tlie 
ollly rimttc~. : ~ t  i\hur u a i  recog~l iml  by the d e f e ~ ~ d a n t .  The  record 
tlivloscs t11:lt c~o l111~1  for the defendant statcd ill ope11 court that  the 
-ole i s<l~e  in tlw cd:rw i i  wlictlicr 11c ilitl or did not conirnit suicide. 

The  i t a t e rne~~ t s  ~.ol~tainetl  in the wrtifiratcs csccutetl 11) partie9 other 
t l ia l~  the plirintifT are not binding up011 her. Tlie physiciarl was re- 
quired to file a certificate with the State Registrar, and the plaintiff 
was requirctl to filc a rcrtificatc :I\ a 11art of tlie 11roof of death, but 
t h e  st:~tcrncnt\ arc not coi~clusirc~ a. to Iicr cause of action. TVlieil 
the proof of de:rtli :111(1 ccrtificatei ncrc filed nit11 tlie lcfendarit they 
ucrc  :~rcomp:r~iicd by, or attlrdied to. a letter ill nhicli it  is ,itatetl: 
"Tlic l~elieficinr~ t:tltci ib,u(l with the 1ert1ic.t of tlle .oroner's jury. 
There nay little or 110 c'\itle~~c*c submitted to qucal~ jury, and surh er i -  
tlenre :ii Ira, iubi~iittcd  doc^ not heal. out the \~iic*id(l throry." TII  
filii~g 11roof of t l c~ t l i  u ~ ~ t l c r  tlic trrnls of tlic, polic*y in the ~~ la r lne r  re- 
qu i~c t l  1)y tlle d ~ f ( w t l a ~ i t  the p ln~ l~ t i f f  tlld not adopt or beconic bou11t1 
1): the i t a t t m e ~ ~ t ,  of tlw c.oro~~er-~)l~?sir . ian.  b'pru~ll I . .  I n a .  Co., 1 2 0  
x. ('., 141, i, 110t i l l  lloilrt. 1 1 1  t l ~ a t  caic the Lciiefic.i,,~.:: filcd a 1)roof 
of lo-\, ill \ \ l l ic l~  -11c \t:itcd tliat the dew:~ietl tl~etl 11j his Jnli 11, '. -It 
tllc t r i :~ l  t h ,  \ t : ~ t c m c ~ ~ ~ t  on ller par t  \\:~s not contradicted. E r e n  so, 111 

that c : ~  tlicw \\:I. a directed \crtlirt ;rg:rilist the plaintiff :id not a 
~ u d q m c n t  of ~ lo i~su i t .  

.l j u d g l ~ ~ c ~ ~ t  of 11onquit 15 1wr111is'ihle againit one upon nhvm tlir 
olr r i s  of proof rmts \\1lc11 there i i  110 c\ idellee or a mere schti l la  of evi- 
clc~~ce, but :I , j u ~ l ~ n i c ~ ~ t  of 11011ruit i\ ~ ~ c , \ c r  permiqsiblc i l l  f a lo r  of the 
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party having tlie burden of proof upon evidence offered by him. Clnrk,  
C .  J., in W h a r t o n  c. I n s .  C'o., 175 N. C., 135, citing Sprztill v. I n s .  Co., 
120 K. C., 141, says: "The burden of proof being on the defelidmt to 
prove its defense the court could not adjudge that  an affirmative de- 
fense is proven, for that  involves the credibility of the witnesses, which 
is a matter for the jury." 

Where an  insurance company interposes tlic defense of suicide by the 
insured to avoid recovery by the plaintiff in his action on a life insur- 
ance policy the burden of proof is on tlie defendant to show by the 
greater weight of the evidence the fact of suicide, and a nonsuit up011 
the evidence will not be allowed. The weight of the evidence must be 
with thc party who has the burden of proof, or else he cannot succeed, 
a i d  the jury is the sole judge of the weight and credibility of the testi- 
mony. BaXer v. Ins. Co., 168 hT. C., 87 ;  Y h a x f o n  2). Ins .  Co., 142 
S. C., 34;  CAn$n 1 . .  -1Ifg. (lo., 135 N. C., 0 3 ;  Pnrlccr v. Ina. Co., 158 
3. C., 405. 

There is but one exception to this rule. When the plaintiff offers 
evidence sufficient to constitute a prima fac ie  case in  an  action in which 
the defendant has set u p  a n  affirmative defense, and the evidence of the 
plaintiff establishes the truth of the affirmative defense as a matter of 
law, a judgment of nonsuit may be entered. This  more frequently 
occurs in actions in which tlie defendant pleads contributory negligence. 
Bu t  when the evidence is conflicting, or when the only evidence offered 
on the affirmative defense is that  of the party upon whom the onus of 
proof rests, the cause must be submitted to the jury. I n  such instances 
a judopent of nonsuit may not be substituted for a directed verdict. 

The plaintiff herein offered no testimony tending to show that  the 
dccensed came to his death from a self-inflicted wound. A11 of the rvi- 
dence tending to support the defendant's allegations of affirmative de- 
fense was offered by the defendant. 

The  defendant's cause rests largely upon tlic evidence of the witness 
Tlcnlpsey, whose statements were conflicting. The  plaintiff has the right 
to have this testimony submitted to a jury to determine the weight and 
credibility of the el-idence. The court below in effect found that the 
affirmative defense had been established by the testimony. This finding 
rests exclusively with the jury. 

The cause is remanded to the end that  there may be a 
S e w  trial. 
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OIL Co. 1.. J~ECRLEXBCRG COCNTY. 

JIEIICHANTS OIL  COJIPAST. a CORPORITION. r. JIECICLEYBURG COUSTY, 
IIICNRT TI7. I IARIiET,  CHAIRMAN, AND J. A. SHERRILL,  ROBERT F. 
IITJSB. E.  J .  PIIICE, iiRTEIUR H. W E A R S ,  COUSTI7 COJIJIISSIOS- 
ERS O F  MECBLESDURG COUKTP, XORTH CAROLIKA 

(Fi led  15 December. 1037.) 

1.  Liindlord a n d  T e n a n t  15c-Where lessee does  n o t  g ivc  not ice  of in tcn-  
t i on  t o  r e n e w  a s  ~ ' e q n i r e d  by lease  he loscxs r i g h t  t o  r r n e w .  

The  lease in quection provided tha t  t he  lessee might r c ~ ~ e w  fo r  a tern1 of 
tlircc years ~ i l )on  condition t h a t  the  lcccee qive notice in n r i t i n g  of such 
i n t ~ n t i o n ,  on o r  before a qtiplllated dntc, ancli notice to corii t i t i~te mi 
agreement to  pay tlie st ipulated rent  fo r  the  additio11:~l period and  to  
perform al l  o1)ligationr 11po11 the  p a r t  of t he  lccsee a \  se t  for th  i n  t he  
lcase. The t r ia l  court  found, upon supporting eridence, h a t  lesiee failed 
to  give notice of intention to  renew within t he  t ime s t  pnlated, but did 
riw notirc s u l ~ i i ~ q u e n t  to  t he  expiration of tlie st ipulated tinie. Held:  
Upon the  fac ts  found, lessee, by fail ing to g i r e  t he  notice containing the  
:Igrcclncnts st ipulated in  t he  lense within t he  t ime prcicrihetl. 1 0 4  l i i i  
r ight to extend tlic lease. 

2. Land lo rd  a n d  T e n a n t  5 2: Evidence  5 30- 
Conrersations,  statements,  and  negotiations prior to  tile eseciition of the  

writ ten colitr:rct a r e  merged tlierein, mid the  parties a r e  bound Ijy tlic 
t r rn ls  of tlie writ ing.  

3. Land lo rd  a n d  T e n a n t  a 2: Con t r ac t s  § & 

T h e  fact t h a t  a lease contmct  is  preparcd by lessor cannot have tlie 
cffcct of modifying i t s  plaiii prorisions whcn the  lessee signs the  iwntract. 
nntl there i s  no evidence t h a t  his signati11.e was oh ta i~~ec l  by f r aud  o r  
misreprcwntation.  

4. Land lo rd  a n d  T e n a n t  13c- 
The  fac t  t h a t  lessor suffered no dnm:~ge by fa i lure  clf lc i icc  to give 

11otic.c of intention to  renew n-itliin the  t ime sti l>l~lnted in the  lease does 
not cons t i t~ i te  :r w.llrcr nor  supply the  requirement of notice :IS pre\cribeil 
in t he  contract. 

5. Public Officcrs # 3- 
Public officers leasing plil)lic property may not n a i v e  :I provision of tlie 

lense under wliicli t he  lease may  I)c terminated 1~11~11 tlie property may 1w 
le:isptl to otlicw fo r  a higher rc.ntnl. 

6. Land lo rd  a n d  T c n a n t  5 % 

Ily agreeing to  a sublease of tlic property st ipulating tliut the  snbleasc 
shonltl not in any  way a l lcr  the  terms of the  l(wse. the  l:~nillortl rcscJrvcs 
lris r ights ~ m t l e r  tllc lease. nnd his  :rgrccmcnt to tlic snbl17:isc cannot (.oi~- 
s t i tu tc  a w n i r r r  by him of any  of i t s  terms. 

5 .  In junc t ions  3 2-Injunction n i l 1  n o t  l i c  i n  f avo r  of lc -see  t o  prevc,nt 
lcssor  f r o m  in t e r f e r ing  nit11 posstbs<ion o r  f r o m  lcas ing t o  ano the r .  

Injunctioli will not 1:e a t  tliil i i i i tn~icc  of a lessee to enjoin lessor f rom 
lcaiing the  property to anotlicr o r  to enjoin lesior f rom interfering with 
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lessee's possession, since, if lessee has not forfeited his Icase. another 
lease by the owners to a third person could not affect his rights under 
his lease, and since lessee can set up all rights under the lease in an!: 
action in ejectment lessor might institute, and has therefore an adequate 
remedy a t  law. 

APPEAL by plaintiff from Rousseau,  J., at  Narch  Regular Civil Term, 
1937, 'of MECRLENBURQ. Affirmed. 

This is a civil action instituted by thc plaintiff against the defendants, 
in which the plaintiff seeks to enjoin and restrain the defendant f rom:  
" ( a )  Executing or delivering any lease agreement for or to Nyers Auto- 
mobile Service Company, or any other person, covering the premises de- 
scribed in the complaint, or (b)  instituting evictment or ejectment pro- 
ceedings, or any other action, against Merchants Oil Company, or (c)  
doing any other act or  thing whatsoever in any way interfering with the 
occupation, use and elljoynwnt by the plaintiff of the premiws tle- 
scribed in  the complaint, or ( d )  i n  any way or manner interfering with 
the operation of plaintiff's business on the premises described in the 
complaint." 

A t  the time of the institution of the action a temporary restraining 
order and notice to show cause was issued. Upon the hearing on the 
notice to show cause why the restraining order should not be continued 
until the hearing, judgment mas entered denying plaintiff's prayer for 
injunction and dissolving the temporary restraining order. The plain- 
tiff excepted and appealed. 

Fred B. H e l m s  and M7m. F. il lull iss for p l a i n t i f ,  appel lant .  
H e n r y  E. F i sher  and J .  C l y d e  Stanci l l  for defendants ,  appellees. 

BARNHILL, J. On 7 January,  1935, hlt&klenburg County leased to 
the plaintiff the old courthouse lot in the city of Charlotte, located a t  
the southeastern intersection of South Tryon and Eas t  Third Streets, 
for  a period of two years for the sum of $10,200, payable in  monthly 
installments of $425.00 each. The lease contained a provision granting 
to the lessee the option to renew said lease for an  additional term of 
three years, beginning 1 February, 1937, provided and on condition that  
the lessee shall notify the lessor of its election to so renew said lease by 
delivering a written notice to that  effect, executed in  its behalf by its 
president and its secretary and with its corporate seal affixed thereto, to 
the chairman or clerk of the board of commissioners of said county, a t  
the courthouse on or before 30 November, 1936, such notice to constitute 
a n  agreement on the par t  of the lessee to pay to the lessor the rental for 
such additional term and to perform all the obligations upon the part 



of the lessee as set forth in the lease. F o r  the additional term the lessees 
were to pay the sum of $16,200 in  monthly installmrnts of $450.00 each. 

On 23 August, 1936, the plaintiff subleased said ljreinise.: to the 
Sinclair Refining Company for a period of one year. I n  compliance 
with the requirement of the Sinclair Oil Company the plaintiff procured 
the landowner's consent to said sublease in the following words: "The 
undersigned, owner (herein referred to in the singular r ~ u m l ~ e r  nhether 
one or more) of the premises hereinabore described, heicby c20nwlts to 
the subletting of same in accordance mith the above and foregoing agree- 
ment. I t  is understood that  nothing contained herein shall in any may 
alter the lease betwecn Meeklenburg County and the Ncrcllants Oil 
Company." 

The plaintiff failed and neglected to g i \e  notice to  the defPndant that  
i t  desired to exercise its option to renew its lease for an  additional period 
of three years, as stipulated in its contract. This mas a clondition precr- 
dent and the plaintiff thereby lost its right to extend t h 2  lenw. Ro1il1- 
tree 2'. Cohn-Bock Co., 155 S. C., 153 ;  U a f e n l a n  I - .  L i m b e r  ('o., 15-1 
N. C., 248; 2 Story, Eq. Juris.,  sees. 1302, 1306; Donoctrn v. S i l r ~ s ,  246 
Mass., 106. Such notice, dated 15 December, 1936, was delivered to the 
defendant on or about 24 December, 1936. This, hoyvever, waq not 
executrld in strict compliance mith the terms of the lease and in no cvcnt 
meets the requirements of the contract. 

The plaintiff having failed to renem its l ~ a s e  as provided in  its con- 
tract, the defendants gave the plaintiff notice to vaeatc> said l~remises 
and advertised for bids thereon, and thereafter leased s d  preinises to 
the Myers Automobile Service Company for a term of t s o  years a t  the 
rental of $18,060, payable in  monthly installments of $752.50. This 
lease contained an  option agreement to renew for a period of t h e e  years 
for the sum of $27,054, payable in monthly installments cf $776.50 each. 
This lease likewise provides that  i t  is to become effective when the 
lessee is put  i n  possession of the leased premises. 

There is much evidence in the record in respect to conversations be- 
tween agents of the plaintiff and the individual defendants and as to 
statemc.nts made prior to the execution of the lease to the plaintiff. 
r ,  1hese I-onversntions, qtatements and negotiatiolls cl11rnin1tc.d in n writ- 
ten contract, and the plaintiff is  bound by the written w o l d  The plain- 
tiff also undertook to show that  the lease mas prepared by counsel for the 
defendants, but there is no evidence or suggestion that  plaintiff's signa- 
ture thereto mas obtained by fraud or misrepresentation. I t  must now 
abide by the terms of its contract. The plaintiff likewise undertook to 
show and offered evidence to  the effect that  the defendants have suf- 
fered no damage by reason of plaintiff's failure to give the notice re- 
quired in its lease. E r e n  so, this would not constitute a waiver of the 



terms of the contract, nor supply the requirement of the notice of plain- 
tiff's intention and desire to exercise its option. I t  is vie11 to notc, 11011- 
erer, that  if the indiridual defendants, who occupy positions of trust, 
should seek to eratle the prorisions of this contract. or willingly forego 
the rights of the county thereunder, they vould thereby continue the 
plaintiff in possession of the premises a t  a rental of $450.00 per montli, 
when t h y  now h a w  a lease for said premises at $752.50 per month. 
The defendants hare  no right in the discharge of their offcia1 duties 
to so deal with public property. 

The facts were fully found by the court below and the facts found are 
supported by plenary evidence. As to the lease, the court found that  
the plaintiff did not give written notice in con~pliance with the lease 
agreement, and that the defendants did not at any time w a i ~ e  the g i ~ i n g  
of such notice. Upon the facts found and the conclusions of law ar- 
rired a t  thereon, the court was of the opinion that  the plaintiff has an 
adequate remedy a t  law and is not entitled to a continuance of the 
restraining order until the hearing of the case on its merits. I n  this 
we must concur. 

A11 the evidence seems to be to the effect that  the notice was not giren 
as required by the lease. There iq no evidence of any waiver of said 
notice by the defendants. I n  the landowner's consent signed by the 
chairman of the board of commisciioners of the defendant county, i t  is 
provided: "It  is understood that  nothing contained herein shall i n  any 
way alter the lease between Mecklenburg County and the Xerchents Oil 
Company." This is a reservation of rights and not a waiver. 

I f  there had been no forfeiture of the lease, as asserted by the plain- 
tiB, the plaintiff could ha re  set u p  all the matters alleged in his coin- 
plaint in defense to any action of ejectment the defendants might insti- 
tute. I f  it  had a valid lease the execution of another lease by the 
defendants to a third party would not affect plaintiff's rights. I t  is a 
well established rule of law that  where a party has an  adequate remedy 
a t  law a court of equity will not intervene in his behalf. 

Whether the plaintiff, 197 instituting this action and having the facts 
found against it, has lost its right to set up  any defense to an  action in 
ejectment is a question not now before us for decision. 

The assignments of error by the plaintiff are without merit. The 
judgment below is 

Affirmed. 
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1. Jndgments # 32--0rdinnrily, only ~xwties  and privie5 are estopped by 
,jitd,gmcnt. 

'The fonr occnpants of an automobile involved in ;I cc~llision instituted, 
rcspectiwly, separate actions against the tlrircr and the owner of the 
other car inrolvctl in the collisioi~. T7pon the trial of olle of the actions. 
a11 thc c?rcm~p;l~~ts of the car 1)ring witn(w(+. :I 11on>mlit was entered 
in favor of the, tlcfcntl:~nt o\vlier ; ~ n d  tlrc isane of ~~r,;ligence was :nl- 
s\vc.rctl by tlrc jury iu f;\vor of tlit3 defc11tl:int clrircr. In  the present 
:lclion. tlcfent1:mts filed nn n~ncnded a n s r e r  alleging t l ~ e  disposition of 
the action tried. wl~ic'l~ nllegntions were atlrnittetl by the present plaintiff. 
ant1 tlcfend:~nts MOT-ed to tlisn~iss this action on thc p o ~ u n d  defendants 
sllollltl 11ot IIP reclnirctl to tlcfcntl thc several ac+ion!: in.;olving the sanw 
facts, and tlint plaintiff was harrcd or cstoppcd by t l ~ e  judgment in the 
action tried. Rr.lt7: The present plaintiff n-ns neither n party nor a privy 
in the action tried. a n d  a iliffer~nt set of facts might I)e cicvelopeil i n  thc 
prwent action, citlltr by additional cvidenc3e or hy the estimate placed 
npon the cridcncc~ 11y the jury, and thc  notion to dismiss ~11on1d hnvc lwrn 
denied. 

2. Same: Estoppcl # Ga- 
An cstoppcll nlnst be mmitnal. and where one party is not  cstopped hy :I 

prior .jntlgnicwt. t l ~ o  :~drerse party cannot I)c estopped thereby. 

,\PPLAI, by dcfe~~clan ts  f r o m  I Inrd ing ,  J.. a t  No\crnber  Term,  1937, of 
GCILFORD. *\ffirmed. 

Silns l3. Cascy nud Walser CC Wright  f o r  p l a i ~ ~ f i f f ,  appt~llee. 
S a p p  (6 S a p p  f o r  d ~ f e n d a n t s ,  appellants.  

SCHI:NCK, J. T h i s  is  a civil action, instituted i n  the  municipal  court 
of the ci ty  of High Poin t ,  to  recover damages f o r  personal injur ies  to 
the  plaintiff, alleged to h a w  been proximately caused by the negligence 
of the dcfcndants. T h e  allegations of the  complaint  a r e  to the effect 
that  tli:, 1)1:1i11tiff I\ : I+  :I ! ) : I ~ ~ ( ~ I ~ ~ P I ~  111 a11 a ~ ~ t o n ~ o h i h  11tl 1 a1111 op~~r21t (~( l  
by one -1. R. Martill ,  niid tha t  a n  automobile o w l e d  by t h e  corporate 
defeiitlant and  operated by the  individual  def'eadant negl gent ly collided 
with thc  X a r t i n  autornobile upon  the  public highway a n d  thereby ill- 

juretl the p la in t ie .  T h e  ansl \cr  denied the negligent operation of t h ~  
autornoldc d r i r w  1,- tlic clefendant Bivens, and  entered the  alternative 
plea of contr ibutory negligence of the  plaintiff, alleging t h a t  the Mar t in  
automobile wac  being operated i n  a joint enterprise of the  plaintiff and  
others, including the t l r i ~  e r  thereof. 
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The defendants, by leave of court, filed an "Amendment to Answer" 
wherein they set up  and allege that  there were three other cases insti- 
tuted against the defendants by one Sedberry, one Alsobrook, and one 
Proctor, respectirely, wherein the allegations and facts were practically 
the same as in this case. and that the Sedberry case had been tried and 
that upon a demurrer to the e~ idence  a nonsuit had been entered as to 
the corporate defendant and a judgment in  fa^-or of the individual 
defendant entered upon the iwue as to his negligence har ing  been an- 
-mered in his fayor, and that a t  the trial of the Sedberry case the plain- 
tiff in this case. Neacham, as \yell as the plaintiffs in the Alsobrook and 
Proctor cases w r e  present and testified as witnesses, and that  Sedberry 
was represented by the same attorneys as represent Neacham, and Also- 
brook, and Proctor, and that  said attorneys resisted motion to consoli- 
date for the purpose of trial the four cases of Sedberry, -llsobrook, 
Proctor, and Xeacham;  and defendants aTer that  they ought not to be 
required to defend more than once the same cause of action. and that  the 
plaintiff ought not to be allowed to maintain this action for the reasons 
specified in the "Amendment to ,lnsn.er." 

The plaintiffs demurred to the "Almendment to Ainswer" upon the 
ground that  it was not sufficient to sustain either the plea of res ludicata 
or estoppel. This demurrer was orerruled. The defendants thereupon 
nloved the court to dismiss the actions of Meacham, dlsobrook, and 
Proctor upon the allegations in the "Amendment to Answer," the facts 
alleged therein being admitted, and the court allowed the motion and 
dismissed the actions of Meacham, Alsobrook, and Proctor. From this 
judgment disnlissing the several actions, the plaintiffs therein appealed 
to the Superior Court, assigning as error the judgment of dismissal. 

The cases came on for tr ial  before Harding, J., a t  the Sovember 
Term, 1937, of Guilforcl Superior Court, when and nhere  the judgment 
of the municipal court of the city of High Point  was reversed, and the 
several cases :rere remanded to the municipal court for trial. From this 
judgment the defendants appealed to the Supreme Court, assigning as 
error the judgn~ent of the Superior Court. 

I t  is stipulated that  only the record in the Meacham case need be 
brought to the Supreme Court, and that the plaintiffs i n  the cases of 
.llsobrook antl Proctor will be bound by the judgment in the Meacham 
ease. 

The q ~ ~ c s t i o n  ~)rrscnted for our ronsideration is clearly stated in ap- 
pellants' brief as follo~vs: "Is the plaintiff, by reason of the facts 
admitted and appcarilig ill the record, boulitl and c~topped by the judg- 
ment and findings of the jury in the casp of 'Sedberry L.. Larus & 
Brothers Co. antl ll. S. B i~cns . '  ant1 is said judgl~ient ~ P . Y  j ud i (v fu  as to 
the negligence of tllc defcntlnnt 11. S. Biwns,  as between the phiintiff 
and defendant here?" The ansvcr is "So." 
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T h e  plaiiitiff hIeacliani was not a p a r t y  to  the Sedberry case and  had  
no legal i n t ~ r e q t  i n  a n y  judgment tha t  might  be rendered therein. 
Xei ther  ~ ~ a i  t l i ( w  ally p r i r i t v  i n  estate. i n  blood, o r  i n  law, existing 
bet\vecn the plaintiff and Setlhcrry. Ordinari ly ,  the  i d e  is tliat only 
p a r t i w  and  privie.3 a rc  bound by  a judgment. noltrc'i L.. I Iolmes,  1S 
N. C., -186; S i , ~ p s o n  r ' .  I 'urefon,  97 S. C'., 1 1 2 ;  IIij~es v. i l foye,  125 
S. C., S. K o  estoppel is created by a judgment againsl, one not  a p a r t y  
or p r i ~ y  to the  recwrd by partieilmtion in the t r ia l  of tlie action. Full\ 
1 % .  Gitmlilp, 66 N. C'., 455; LcRoy r .  Stctrtilboaf C'O., 165 -V. C., 109. 

A11 estoppel must  be mutual ,  I'eeOles 1,. Pate, 90 N .  C.,  348, and  one 
who is not  bound I)y :~ i i  cstoppcl cannot take adran tag(>  of it, L c R o y  1 . .  

Sfccrmboctf C'o., suprcr. I t  is hard ly  supposed t h a t  had  the issue as  to  the  
defendant Divens' ncgligcnce been answered i n  favor  o-' the  plaintiff i n  
Sedbrrry ' i  caqc, tha t  the plaintiff 3IeacIianl could be heard  to say t h a t  
such answer Tvab res jttdicnfu i n  the  t r i a l  of his action. I t  m a y  be, as  
was said i n  H i p p  2.. Dtd'otlf ,  182 X. ('., !I, t h a t  upon the t r i a l  of the 
I l e a c h a m  case a n  entirely different set of' facts  as  to the manner  i n  
which the  collision b e t w e n  the two automobiles occuri~ed might  be de- 
veloped, e i ther  by additional eridence or  by the estiiriatc placed upon tlie 
evidence by the  jury.  

There  is nothing i n  the  record to  br ing this action within cer tain 
cxceptioiis to  tlie general rule tliat only partie.. and p r i ~ i e s  a r e  bound bx 
judgments. T h e  judgnient i n  thc~  Sedberry case is not one in  r e m  a s  i n  
Iltrnh. I . .  J l c  ('trd 1 1 1 ,  17-1 R. C., 362, and as  i n  most of the cases wherein 
a n  exception to tlic gciicral rule  has  prevailed. 

r 7 l l i ~  j u d g ~ ~ ~ c l l t  of the Superior  Cour t  is 
-1ffirmed. 

STATE v. GEORGE STEVESSOS.  

( Filed 15 December, 1037. ) 

1. Criminal Law § 5 s  

A confesaion is competent only when it  is voluntary, and a confession is 
voluntary in law wlieii, nnd only when, it  is in fact volulitarily made. 

2. San~c-Confrssion in this case held involnntary and incompetent. 
The eviclence tended to show that  defendant started to make some statc- 

inent while in jail and was told by a n  officer that there was no use in hih 
lying, that tlie officer a l reac l~  had more than enough e3:idence for a con- 
viction, and that they "were going to take him down there"; and that 
thereafter, w l i i l ~  defendant was being taken to a doctor, he made the con- 
fession sourlit to be introduced in evidence‘. Hcld:  Thf admission of the 
confessiuii in evidence was error, since the circumstanct~s revealed by the 
testimony <how that it  was involuntary and incompetent. 
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3. Same-- 
S. v. TVhite?zcr, 191 S. C., 659, cited as stating the correct procedure for 

determining the voluntariness of an alleged confession. 
4. Criminal Law 5 8ld- 

Where a new trial is awarded on one exception, other exceptions need 
not be considered. 

,IPPE;AL by defendant from E l r i ~ z ~ l l ~ ,  J., at  September Term, 1937, of 

Criminal prosecution, tried upon indictment charging defendant with 
burglary in the first degree. C. S., 4232. 

The defendant pleaded not guilty. 
I n  the course of the trial bclow and during the examination of State's 

witncss, W. IT. Bullard, an officer, the solicitor for the State proposed to 
offer in evidence a written statement, dated "8/3/37," purporting to be 
signed by and a confession of the defendant, in which, among other 
things, it  is stated: ". . . I went into the house. . . . This is 

L 

a true and voluntary statement made of my own free will and accord." 
Counsel for defendant objected, and in the absence of the jury, stated to 
the court that  the defendant had said to him that his sole purpose in 
signing the confession was that  he was in fear of being lynched, and he 
vanted to get back; that  he was drunk the night of the alleged crime 
and that  he does not know what happened. Counsel further stated to 
the court that  he would like to examine the defendant, that  he was 
willing to have him s-xorn and examined in the absence of the jury, 
solely for that  purpose. The defendant was not examined. But the 
witness Bullard was examined with the view of eliciting the facts as to 
the circumstances under which the statement was made. The witness 
stated that  Corporal Pridgen wrote the statement just as defendant had 
"told it,'' and that  the "statement was free, voluntary, and of his own 
free will and accord." Continuing, the witness said : "Corporal Pridgen 
and me brought him back up in the front room of the jail. N o  one else 
was there except we three. I do not think he was asked whether or not 
he would sign the confession until we got him in and told him to come 
on with the truth about it. . . . I came back over here the next 
morning and went up  in the jail, and he began to tell me something else, 
and I told him 'There is no use you beginning to tell a lie to me this 
morning, I have already got too much evidence to convict you. We 
are going to take you down there.' I took him up to Dr.  Johnson's 
with the wound in his arm. We got out there and George said, 'Well, 
I want to tell the truth about it.' Then, of course, just voluntarily 
then, he told what lie has told. We did have him out of jail then." 
The court ruled that  the alleged confession was freely and voluntarily 
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made and, t l ~ e l ~ , f o ~ ~ .  ad~uissible. "To the ml ing of the court, without 
cx:~niination of the clct'c~ndant, as requested and u r g d  by defendant's 
eouasel, the defendant escepted." The statement Tras introduced in evi- 
dence. Defendant esccptecl. 

TTeldirt: Guilty of burglar- in the firqt degree. 
Judgment : Drat11 by asphyxiation. 

W r n r m n s ~ ,  J .  TTe are of opinion that  the allcgcd colifeision, having 
been made under the circumstances described by the officers, was involun- 
tary and inconipetent. The ad~nission of it ill ex idencc. is error. 15'. I , .  

I~i t lcrson,  205 N .  C., 771, a t  777 and 753: ,9. 1 % .  J f y c r s  202 AT. ('., 351, 
162 S. E., 764; 5". I - .  L i v i n g s f o n ,  202 S. C., 509, 164 1'1. E., 337; h'. I .  

( ;r icr ,  203 N .  C., 686, 166 S. E., 595; S. 7'. Gosrzcll, 205 S.  C., 401, IS1 
S. E.. 323; 8. 1 , .  A I I o o r ~ .  210 -1'. C., 686, 188 S. E., 421. 

Tlic factual situation liere is w r y  qiinilar to that  ill ,9. c. Inderson .  
suprcc, nhere  a ~ I P I I  trial n as granted the dcfrndant Chwirian. There 
the Court s ta t rd :  "*L f1.w ant1 roluntary confc~iion is d<,ierring of the 
1ijghr.t crcdit bccanw it i i  presunictl to flow from tllc strongest Tense of 
guilt, but a confession wrung from the mind by flattery of hope or by the 
tortuw of fear comrq in such qncdoiiahl(> shape aq to merit no con- 
sitleration," citing S. 1 % .  Li z ' i ngs fon ,  slrprtr. i9. 1.. P n f ~ i ~ k ,  48 N. C., 443. 

'(Voluntary confc-siolis are adniissible in evidence against the party 
making tllcrii; involmltary conf~ssions are not. ,L confession is volun- 
tary in law n-hell-and only ~vheil-it was in fact voiuntarily made." 
3. v. A n d c r s o ~ ,  supra,  citing 5'. 2%. S e / ~ > s o v z e ,  195 N .  C., 552, 143 S. E., 
187. 

TTllile it is not nccestary, in view of the turn of this appeal, to con- 
sider the exception to the procedurc followed in dctern ining the volun- 
tari11c.s~ of the alleged confession. it is appropriate to refer to S.  c. 
TT7hiicncr, 191 S. C., 6.59, 132 S. E., 603, where the subject is fully 
discussed. 

As the case goes back for a new tr ial  for the crror described, other 
exceptions upon which defendant relies need not be considered. S h o e -  
?nuke  v. R e f i n i n g  Co., 205 N .  C., 124, 179 S. E., 334; Cal lnhan  7%. 

Rober t s ,  an t e ,  223; IT'crrrm v. I n s .  Co., n n f e ,  354. 
For  error stated, defendant is entitled to 
New trial. 
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LAURIE MOSELEY, JR. ,  v. W. A. KNOTT AND J. S. SHACKELFORD. 

(Filed 15 December, 1937.) 

1. Wills § 34- 
A devise to the "heirs" of a person will be construed to be to his "chil- 

dren" in the absence of a contrary intention expressed in the instrument. 
C. S., 1739. 

2. Wills 8 33c-Remaindermen are to be determined as  of date of the 
termination of the life estate. 

The devise in this case was to testator's daughter-in-law for life, re- 
mainder over to the children of testator's son, the life tenant's husband. 
The daughter-in-law died leaving one child of the marriage her surviving, 
and her husband subsequently remarried. Held: The takers of the re- 
mainder are to be determined as of the date of the death of the life 
tenant and the termination of the life estate, and only those in esse as of 
that time are entitled to take, and the child of the life tenant takes a fee 
simple in the property upon her death to the exclusion of any children 
her husband may have by his second wife. 

APPEAL by defendants from Cranmer ,  J., a t  November Term, 1937, 
of LENOIR. Affirmed. 

This was a controversy without action submitted upon agreed state- 
ment of facts to determine the title to certain described land, the subject 
of contract of sale by plaintiff to defendants. 

From judgment that  plaintiff was owner of the land in fee and that  
his deed therefor to defendants would convey a good, title, defendants 
appealed. 

Wal lace  d2 W h i t e  for p l a i n t i f .  
R. A. Wlzi taker  for defendants .  

DEVIN, J. The determination of the question presented by this appeal 
involves the construction of the ninth item of the mill of E. T.  Moseley, 
from whom i t  is admitted the title descended. This item is expressed in 
tho following language : 

"I give and devise to my beloved daughter-in-law, Kate  Vanstory 
Moseley, wife of my  be lo~ed  son, Laury  Moseley, for and during the 
term of her natural  life, a certain tract or parcel of land (describing 
i t ) ,  to ha re  and to hold to her, the said Kate  Vanstory Moseley, for and 
during the term of her natural life, and a t  her death to go to the heirs 
of my beloved son, Laury Moseley, share and share alike. I t  being my 
desire and wish, however, that  my beloved son, Laury Moseley, shall 
have charge of this farm, or tracts of land, and the management thereof, 
during the life estate created herein." 
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I t  n a s  adniittctl that one cliild o d y  \!as horn to Kate Vanstory 
hloseley and Laury lloseley, tlie plaintiff, Laurie hloseley, J r . ,  and that  
lie \ \ a s  living a t  the time of the execution of the will of E. T. Moscley, 
his g~andfatl ier ,  in 1925. I n  1927 Kate  Vanstory hloscley died, leaving 
survi\-ing her husbantl, Laury Moseley, Sr., and the plaintiff, Laurie 
Moseley, J r . ,  the only cliild of Laury hloseley, Sr., and herself. Sincc 
the dc.ath of Kate  Vanstory Mosclcy, Laury Moselep, Ar., has 111arri~d 
agtiin, but no other child has bcen born to him. 

Section 1739 of the Collsolidatcd Statute, cot~tains tlie following rule 
of construction : ('A limitation by deed, will, or other writing, to tlic 
heirs of a l i ~ i n g  person, shall be construed to be the ~~ll i ldrel l  of sush 
person unless a c'outrary intention t~ppear  by the deed ol will." 

Interpreting tlie ninth item of the mill in accord v-it11 the rule set 
forth in this statute, the devise, to take effect at tlie tc mination of the 
life eqtate of Kate  Vanstory hloselcy, "to the heirs" of Laury Moseley 
(who n a s  then and still is living), must be coustrued to mean hi, 
cliildrei~. This  brings us to the coilsideration of tlic qucstiou xhetlier 
those nllo take under the nil1 in remainder as chilc or children of 
Laury hloseley, Sr., are to be determined at tlie death of Kate  Vanstory 
Xoselcy, or whether thi.; class would be enlarged to include any chil- 
dren who might Iwrcafter be born to Laurp hloseley, Sr.,  by n hubye- 
quent marriage. 

Thc  uniform lloltliilg of the court u1)on tlicsr and silnilar facts is 
that when the life estate terininatei, the pcmon or per:,ons who ans\\er 
tlw description take the property. So that a t  the (lea 11 of Kate  Van- 
story Afoseley, immediately the law called the roll of he class, that  is 
the cl~ildreii of Laury Xo~e ley ,  Sr. ,  and the only one n h o  could answer 
was the plaintiff, and he alone was entitled to take. Bell v. G i l l a m ,  
200 I'j. C., 411, 137 S.  E., 60;  rl'rust ('0. v. S f e i ~ c n s o n ,  196 IT. C., 29, 
144 S .  E., 370; E'u l ton  1 , .  IT'adtJell, 1 0 1  N. C., GSS, 132 S. E., 669: 
Bauylhanl 1%. l ' r ~ r s f  ( ' 0 ,  181 N .  ('., 406, 107 S. E., 431 ; C o o l e y  v. L e e ,  
170 Pu'. C., 18, SG S. E., 720; C'ulle~ls 1 % .  C u l l e n s ,  161 S. C., 344, 77 
S .  E . ,  228; 1T'ise 1 % .  L c u n h a r d f .  12s S. C., 289, 38 S. E., 592; K n i g h t  v.  
K n i g h t ,  56 3. C., 167. 

I n  I C n l g h t  1,.  K n ~ g l l f ,  s u p r a ,  the land w:is devised tc one Barlow for 
life, remaiuder to the children of Louisa Knight. Ch~ ld ren  were born 
to Louisa Knight both before and after the death of th3 life tenant. I t  
was held that  only the children who were in esse a t  I he time the life 
estatca terminated could take. '(The call for the owners of the ultimate 
(.state is ]lot made until the first estate falls in, and all who answer the 
tlescription at that time are elltitled. The children of Mrs. Knight 
horn after the dcatli of I3arlow are excluded." 
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I n  Cullens v. Cullens, 161 N. C., 344, 77 S. E., 228, i t  was said: "We 
think i t  well settled that when land is conveyed to a woman and her 
children they take as tenants in  common, and only those born a t  the 
date of the deed take." 

I n  Cooley v. Lee, 170 N. C., 18, 86 S. E., 720, where there was a de- 
vise to the heirs of a living person, subject to a life estate in another, it 
was said, "The devise, being to a class, under various decisions in our 
State, will include all who are members of the class and fill the descrip- 
tion a t  the time the particular estate terminates." 

The holding in  Fulton v. Waddell, 191 N. C., 688, 132 S. E., 669, is 
to the effect that when the remainder is limited to a class the class is 
to be ascertained at  the termination of the life estate, citing Bowen v. 
Hackney, 136 N .  C., 187, and Witty v. Witty, 184 N .  C., 375. And in 
Trust C'o. v. Stevenson, 196 N .  C., 29, 144 S. E., 370, Brogden, J., in a 
concurring opinion succinctly states the rule that  when an ultimate 
estate in expectancy is limited to a class of persons, and there are per- 
sons in  esse answering the description when the contingency happens, the 
law immediately calls the roll of the class and those who answer alone 
can take. I n  Bell c. Gillam, 200 N .  C., 411, 157 S. E., 60, i t  was said:  
"When the particular estate comes to an  end all of the class who have 
an  interest are immediately determined." 

For  these reasons we conclude that  the judge below correctly ruled 
that Laurie Moseley, Jr . ,  had an  indefeasible title to the land, and upon 
tender of proper deed therefor he mas entitled to recover of defendants 
the agreed purchase price. 

Judgment is affirmed. 

GUILFORD COUNTY v. ESTATES ADMINISTRATION, INC., ADMINISTBA- 
TOR OF G. A. GRIMSLEY, AND THE HEIRS AT LAW OF G.  A. GRIMSLEY. 

(Filed 15 December, 1937.) 

1. Taxation § 40b: Venue 3- 
The foreclosure of a tax sale certificate is a remedy in the nature of an 

action to foreclose a mortgage, C. S., 8037, and must be instituted in  the 
county where the land, or some part thereof, is situated, C. S., 463. 

a. Same: Venue 1-Action against administrator to foreclose tax sale 
certificate must be instituted in county where land is situated. 

An action against an administrator to foreclose a tax sale certificate 
on lands of the estate must be instituted in the county in which the land, 
or some part thereof, is situated, C. S., 8037, 463, and the provisions of 
C. S., 465, that an action against an administrator must be instituted in 
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the county 
in such ins1 
8037. 

in which the bond was giren, being in irreconcilable conflict 
ance, mnst give wag to the latter enacted provisions of C. S.. 

3. Statutes § 10- 
Where two statutes are  in irreconcilable conflict, the statute which was 

first enacted mnst give rvay to the latter enacted statute to the, estent of 
the conflict, the last expression of the legislative mill in the matter being 
the law. 

A \ ~ ~ ~ ~ ~ . ~ ~ ,  by tlefendant Es ta tes  A d n ~ i n i s t r a t i o ~ ~ ,  Inc. ,  admillistrator of 
G. A. Grimsley, f r o m  IIarding,  J., a t  August  Terni,  1937, of GUILFORD. 
Affirmed. 

S C I I C ,  J. T h i s  is a n  action institutetl by Guilfor  1 County, as pur-  
c1ia.c~ of two cc~rtaill sheriff 's certificsates of sale f o r  t a w s  of real  estate 
i n  Guilfortl County i n  the  namc of G. A \ .  Grim.ley, to  have such rcal 
estate sold fo r  thc satisfaction of the ium. due i t  111~11 such certificates. 
umdcr the  provisiolli of C. S., 8036 ant1 8037. 

Tlte appellant, Estates  A\dmi~iis t rnt ion,  Inc. ,  ntlmillistrator of G. .\. 
Grinlsley, under  C. S.. 470, i n  a p t  tinw, hcforc a n w e r i n g ,  mntlc a 
special appearance ill wr i t ing  a d  dem:~nclcd the  rc~nioval of the case f o r  
t r i a l  f r o m  Glulford Coullty to F o r i y t h  C o u l ~ t r .  : ~ l l c q i ~ l g  that  i t  \\a. 
entitled t o  s u r h  removal untlcr tlie p rox- i~~onq  of C. S.. 165. ~ i n c e  the 
action \ \ a s  against it  ar all atlniinistratoi i n  its official capacity, antl 
t h a t  i t  antl thc surety on i ts  b o ~ d  a r c  residents of Forqyth County, axid 
tha t  i t  qualified as  such administrator  in  Forsgth C l o ~ n t y .  Tlie appel- 
lant '> motion f o r  reinox a1 \\ as c1enic.d by the clerk of tlw S n p c r ~ o r  Court ,  
ant1 upon appe:ll to tile judge a t  t e rm thcl juclgmeut of i1elli:ll wa i  a f -  
f i~mci l ,  n ~ ~ d  npl)c:11 \ \ a s  tnlien to  the S u p r t m e  Court ,  \ ~ l i e r e i ~ i  the  dellial 
of the motioll f o r  reuio\-a1 was assigt~cd as  error .  

C'. S., 8037, 1 ) r o ~ i d e s  t h a t  '(Such relief ( jut lgrnc~~lt  fo r  l~oltlcrs of tax 
sale cw-tificatc,. fo r  tlie sale of real estate)  sli:ill be aflortletl only i n  an 
action i n  tlic 1lnturi1 of a n  actioli to  fo rec lov  a mortgage, nl i ich action 
shall be comincncetl a.; herein prorided.  S u c h  action .hall be gorerlletl 
i n  all  respects as  ncar  as m a y  he by the  rules governinq actions to  fore- 
close a ~nortgage."  

C. S., 463, l)ro\ ides t h a t  : ~ c t i o m  f o r  the "forecloiu .P of a mortgage 
of rcal  property" . . . "must he tried in the  cou l t y  ill which t l ~ e  
suhjrct of tile a c t i o ~ ~ ,  or some l n r t  thereof, is s i tua ted"  

C c ~ ~ ~ s t r u i a g  C'. S., 8037, and  (3. S., 463, together it is clear t h a t  a n  
 cation t o  enforce the lieu g i r e n  to the  purchaser  of tlte t a s  certificates 
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must be tried in  the county where the land, or some part  thereof, is situ- 
ated. I t  is likewise clear that  this construction k i n g s  about i n  this 
case an irreconcilable conflict with C. S.. 465, which ~ r o v i d e s  that  "all 
actions . . . against administrators in their official capacity must 
be instituted in  the county where the bonds were given if the principal 
or any surety on the bond is i n  the county." Under the provisions of 
the two former statutes, when read together, this action "must be tried" 
in Guilford County where the land is situated, and under the provisions 
of the latter statute i t  "must be instituted" in  Forsyth County where 
the administrator qualified and resides. 

C. S. ,  8037, was enacted in 1927, and C. S., 465, was enacted in 1868. 
The former enactment, being subsequent to and in irreconcilable conflict 
with the latter enactment, the former must prevail. 

"Every affirmative statute is a repeal by implication of a prior affirnl- 
ative statute, so f a r  as i t  is contrary to it,  for the maxim is Leges pos- 
teriores priores contrarias abrogant (later laws abrogate prior laws that 
are contrary to them).  S. 1'. Woodside, 31 S. C., 500; Black's Law Dic- 
tionary." S.  v.  Kelly,  186 N. C., 365. 

"The two statutes, being utterly inconsistent, cannot stand together. 
That  being so, the last enactment must prevail to the' extent that they 
are repugnant." Swindell v. Belhaven, 173 N .  C., 1. 

"It  is a vell  recognized principle of statutory construction that when 
there are two acts of the Legislature applicable to the same subject, 
their provisions are to be reconciled if this can be done bv fair  and 
reasonable intendment; but, to the extent that they are necessarily re- 
pugnant, the latter shall prevail. The position is stated in substantially 
these terms by Associate Justice Field in L'. S. v. Tynen ,  78 U. S., 92, 
as follows: 'Where there are two acts on the same subject, the rule is to 
give effect to both, if possible; but if the two acts are repugnant in any 
of their provisions, the latter act, and without any repealing clause, 
operates to the extent of the repugnancy as a repeal of the first'; and 
in Sedgwick on Statutory construction, p. 125,-quoting from Ely v .  
Bliss, 5 Beavan, i t  is sa id :  'If two inconsistent acts be passed a t  dif- 
ferent times, the last is to be obeyed, and if obedience cannot be ob- 
served without derogation from the first, it  is the first that  must give 
way."' Bramham v. Durham, 171 N.  C., 196. 

Under the subject "Statutes," subhead "Conflicting Provisions," 59 
C. J., par. 596, p. 999, reads:  "In accordance with the principle that  
the last expression of the legislative will is the lam, in case of conflicting - 
provisions in the same statute, or in different statutes, the last in point 
of time or order of arrangement prevails." 

The judgment of the Superior Court is in accord with the provisions 
of C. S., 8037, and the authorities cited, and is therefore affirmed. 

Affirmed. 
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NELSON IfT. WELLS V. MRS. I\'. S. WEST. 

(Filed 15 December, 1937. ) 

1. Courts 8 2d- 
The jurisdiction of the Superior Court upon appeal fr'lm a judgment of 

a justice of the peace is derivative, and where the justice's court has no 
jurisdiction, the Superior Court acquires none by appeal. 

2. Actions 5 7: Innkeepers 3 S P r o p r i e t o r ' s  wrongfully permitting third 
person to t ake  property from rented room is  n tort. 

Evidence that plaintiff rented a room in defendant's lodging house, that 
thereafter plaintiff told defendant to let no one have his accordion kept 
in the room, to which defendant agreed, and that  some lime later defend- 
an t  permitted a third person to take the accordion on the pretext that 
plaintiff had sent him for it, is held to establish a cause of action in tort, 
if a t  all, and not an action based upon the violation of m y  duty founded 
upon contract, the proprietor of the lodging house not being a bailee of 
the property, and there being no binding agreement on the part of the 
proprietor not to let anyone have the accordion, the sta ements in regard 
thrreto hnving been made some time after the conclnsicm of negotiations 
for renting the room. 

3. Justices of t h e  Peace § 3-Where action for  more than  $30 is founded 
solely i n  tor t ,  justice of t h e  peace has  no jurisdiction. 

Wllrre the evidence in an action against the proprilltor of a lodging 
house tends to show that the proprietor wrongfully permitted a third 
person to take plaintiff's personal property, valued a t  more than fifty dol- 
lars, out of the room rented by plaintiff, the action is founded solely in 
tort, and the justice's court has no jurisdiction, and t h ~  rule that where 
an injury results from breach of some contractual c11 ty, plaintiff may 
-mire the tort and sue on the contract, has no application. 

4. Bailment 5 1: Innkeepers <+Proprietor of lodging house is not 
bailre of personal property lcft in  rented room. 

A proprietor of a lodging house is not a bailee of persmal property left 
in the room rcnted by the owner of the personalty, even though the pro- 
prietor has access to the room for janitor and maid service, there being 
no such delivery of possession of the personalty necessary to establish 
the relationship, and this result is not affected by the st~ltutory lien given 
by C. S., 2461. 

A \ ~ ~ ~ ~ . \ ~ .  1)y plaintiff f r o m  Phillips, .I., at  O c t o b ~ ~ ,  Term,  1937, of 
G ~ I L F  ORE. Alff i rn~ed.  

T h i s  was a n  action instituted by plaintiff in  the court of a justice of 
the ~ C W ~ C  "for the ~ ~ o n p a g m c n t  of the pun1 of $200.00 due  by breach of 

contract of bailment." T h e  sum eiied f o r  was the \ - d u e  of a n  accordior~ 

lcft i n  plaintiff 's room at drfe~:tlant 's lodging house, wliich it was 

allcgcd dcfeudant had  ncgligently and ill breach of contract of bail- 
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From a judgment by the justice of the peace for $50.00 only, plaintiff 
appealed to the Superior Court. 

I n  the trial de novo in Superior Court plaintiff offered evidence tend- 
ing to show that he rented a room from defendant into which he moved 
his personal belongings, including an accordion; that he told her about 
the accordion and asked if it was all right for him to practice; that six 
weeks to two months after he moved in he told her not to let any one 
have the accordion, and she said she would not let any one have i t ;  that 
subsequently on 8 July, 1937, he was informed by the defendant that 
she had permitted a man calling himself Ward to remove the accordion 
from the house on the fraudulent pretext that plaintiff had sent him for 
i t ;  that the accordion has been thereby lost and not recovered, and that 
the market value of same was $225.00 to $250.00. 

At the close of plaintiff's testimony the trial judge allowed the motion 
to dismiss for want of jurisdiction. From judgment dismissing the 
action plaintiff appealed to the Supreme Court. 

Schoch & Schoch for p l a i n t i f ,  appellant. 
Gold, McAnnZly d2 Gold for defendant ,  appellee. 

D ~ v r s ,  J. The action having been begun in the court of a justice of 
the peace, upon appeal therefrom the jurisdiction of the Superior Court 
was derivative only. Therefore the sole question presented is whether 
the justice of the peace had jurisdiction of the cause of action for the 
recovery of $200.00 damages based on the evidence presented by the 
plaintiff in support thereof. 

Under the evidence shown by the record plaintiff could maintain his 
action against the defendant for the loss of his accordion (if at  all) 
only on the ground of a negligent or wrongful act on the part of the 
defendant, a tort as defined in Elmore  v. R. R., 191 N. C., 182, 131 
S. E., 633, and as the justice's jurisdiction in actions of tort is limited 
to those cases wherein the sum demanded does not exceed $50.00, the 
Superior Court was without jurisdiction. 

But plaintiff invokes the well established principle that where the 
matter out of which the cause of action arises has in it elements of both 
contract and tort, the plaintiff may waive the tort and sue in contract, 
and contends that he has done so in this case. 

The rule is stated in 2 R. C. L., 753, as follows: "When a contractual 
relationship exists between persons, and at  the same time a duty is 
superimposed by or arises out of the circumstances surrounding or at- 
tending the transaction, the violation of which duty constitutes a tor t ,  
the tor f  may be waived and assumpsit maintained for the reason that the 
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relation of the parties out of vhich  the duty riolated grows has its in- 
ccp.tion in contract." 

However, tlie eridence in tlie case a t  bar does not disclose a con- 
tractual obligation 011 the part of the defendant with respect to the 
~~lnin t i f f ' s  accordion. The contract for  the rental of the room contained 
no stipulation about the musical instrument, and it was 5,ome tmo months 
later that in response to plaintiff's request tlefeiidnnt said she would 
not let any one ha1 e it. The elements of a binding obligation are absent. 

Plaintiff ,  homver ,  contends tha t  by virtue of having placed personal 
property, with defendant's consent, in his rentcd room in her house thc 
rel:ltionsl~ip of bailor and hnilcc reiulterl, and that  :in action for a 
breach of duty on the par t  of the bailee, though based on negligence. 
n-as one in n l~ ic l l  he could elect to waive the f o r t  amcl sl e on contract. 

But the law of bailment is not applicable to tlie facts disclosed in thih 
case. Tlie property \\as riot placed in posqession of demendant nor was 
c~&otiy thereof :~ccepted by lirr. I t  wac a t  all times in the room rented 
by !)laintiff in the house of defendant, and there was neither actual nor 
constructire possession of tlie accordion de l i~e red  to he].. That  defend- 
ant  liiitl acsceis to the loom for the purpow of maid scrrice would not 
constitute posseision of plaintiff's persolla1 property placed by him in 
the room. Defendant was not an  innkeeper and was n3t an  insurer of 
plaintiff's property. Holstein 1'. Phillips, 146 N. C., 366, 59 S. E., 
1037. 

TII 7 l a ~ c s  1 % .  h'lrtrpiro, 168 3. C'., 2-1, 81 S. E., 1003, will be found a 
full discussion of the law of hailment. The  generally accepted defini- 
tion of a hailment is that  it  is "a delivery of goods in trust upon a con- 
tract, express or implied, that  thr, trust shall be duly executed and the 
goods restored by the bailee as soon as the purposes of the bailment shall 
he answered." 2 Kent Comm., 559. T o  constitute a bailment there 
must he a delivery by the bailor and acceptance by the bailee of the 
subject matter of the bailment. I t  must be placed in t h ~  bailee's posses- 
sion, actual or constructire. 6 ,\m. Juris.,  101. 

"There must be such a full transfer, actual or con:trnctire, of the 
property to tlie bailce as to esclurle the possession of the owner and all 
otliel- p ( ~ s o n s a n d  give the bailee for tlie time being the <;ole custody and 
control thereof." G Am. Juris., 192. 

The rental of a room, and the deposit therein by the tenant of certain 
1)ersonal property, though tlw landlord had access to thcb room for jani- 
tor or maid service, ~vould not constitute such a delivery of the personal 
property as to coiistitute the landlord a bailee. BroacZllus v. Conzmer-  
cia1 S a f .  Bank, 113 Okla., 10, 42 A. L. R., 1331. 

The principles of the law of bailment, as they apply to an  action for 
negligent breach of duty arising under the implied contract of bailmcnt, 
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a re  not affected by the  s tatutory lien given by C. S., 2461, to  innkeepers 
and  lodging house keepers. 

F o r  these reasons we conclude t h a t  t h e  court below h a s  correctly held 
tha t  the  Super ior  Cour t  was  without  jurisdiction, and  the judgment 
dismissing the  action is  

Affirmed. 

STATE v. DAN PATTERSON. 

(Filed 15 December, 1937.) 

1. Homicide 5 %Conflicting evidence a s  to  identity of defendant as per- 
petrator  of crime held properly submitted t o  t h e  jury. 

In  this homicide prosecution defendant contended that  he did not fire 
the fatal shot, but admitted deceased was killed with a pistol. All the 
witnesses, both for the State and for defendant, who testified they were 
present a t  the time, testified that the fatal shot was fired by another, and 
that deceased so stated immediately after the fatal shooting, but there 
was competent testimony as  to dying declarations by deceased identifying 
defendant a s  the perpetrator of the crime. Held: The conflicting compe- 
tent evidence was properly submitted to the jury. 

2. Homicide § 27b: Criminal Law § 53c-Charge held for  error  i n  placing 
burden on  defendant t o  prove his  innocence. 

In  this homicide prosecution the court charged the jury that they might 
return one of three verdicts, a s  they found "from the evidence beyond a 
reasonable doubt, first, guilty of murder in the second degree; second, 
guilty of manslaughter; third, not guilty." Held: The instruction is 
erroneous in charging the jury that  they could not return a verdict of not 
guilty unless so satisfied from the evidence beyond a reasonable doubt, 
and although in other portions of the charge the court correctly placed 
the burden of proof, the error is held prejudicial in view of all the evi- 
dence in the case. 

APPEAL by  defendant f r o m  Armsfrong, J., a t  J u l y  Term,  1937, of 
RICHMOKD. N e w  trial.  

T h e  defendant was t r ied on a n  indictment f o r  t h e  murder  of Craw- 
ford Little.  H e  was convicted of manslaughter.  

F r o m  judgment t h a t  he  be confined i n  the State's Pr i son  for  a tern1 
of not  less t h a n  two or  more t h a n  five years  t h e  defendant  appealed t o  
the  Supreme Court ,  assigning errors  i n  the  t r ia l .  

Attorney-General Seawell and Assistant Attorney-General McMullan 
for the State. 

Jones & Jones for defendant. 
i 
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Con-XOR, J. At the tr ial  of this action i t  was adinittrd by the defend- 
ant  that  the death of the deceased was tlw result of a wound inflicted 
upon him by a pistol shot on Saturday night, 22 ,Iugust, 1936, a t  the 
honle of Tom Lett LeGrand, in Richnorid County, North Carolina. 
This a d m i s s i o ~ ~  was entered in the rccord. The defendant bg his plea 
of not guilty denied that  he fired the pistol 71,hich ii flicted the fatal  
wound. 

There was no eridence a t  the tr ial  tending to slion. that  tlie defendant 
shot the deceased escept the testinloriy of witnesses tending to show 
statements by the deceased several days after he was &hot, which w r t h  
admitted by the court as dying declarations of the decclased, tending to 
show that  the defendant shot the deceased. A1ll the witnesses, both for 
the State and for tlie defendant, T V ~ O  testified that  they were present 
when the deceased was shot, testified that  lie was sh11t by one V. Z. 
Pankey with whom the deceased had had n quarrel immediately before 
lie was shot and that  the deceased had so stated i inmdia te ly  after he 
was shot and subsequently a t  the hospital. The  credibility of both the 
testinlong of the witnesses as to the dying declarations and of said decla- 
rations by the deceased 11 as sharply impeached by eridence offered by 
the defendant. The criderice, hoverer,  was competent and was proper17 
submitted to the jury as tending to show that the defendant shot the 
deceawd, as conte~ided by the State. 

I n  its charge the court instructed the jury as follows: 
"G~nt lemen of the jury, you will see in  this case that  you may return 

one of three verdicts. as rou  so find from the eridence and beyond a 
reasonable doubt; first, guilty of murder in the second degree; second, 
guilty of manslaughter; third, not guilty." 

The defendant havillg duly excepted to this instructicn, on his appeal 
to this Court assigns same as error, in that  the jury was instructed by 
the court that  they could not return a verdict of T c t  guilty" unless 
they were satisfied beyond a reasonable doubt that  he 1s not guilty. 

There was error i n  the instruction, and although the court had prop- - - 

erly instructed the jury on other portions of its Fharge. with r eqec t  to 
the burden of proof, we think, in rien- of a11 the erideuce in this case, 
this error was prejudicial to the defendant. 8. v. X o r g n n ,  136 N. C., 
628. 48 S. E. .  670. 

F o r  the error in the charge the defendant is entitled to a new trial. - 
I t  is so ordered. 

New trial. 



N. C.] F A L L  TERN) 1927. 661 

ARTHUR SMITH r. THE STAXFIELD HOSIERY MILL, I S C .  

(Filed 15 December, 1937.) 

Trial § 33-Statement of contentions not based upon evidence introduced 
at the trial constitutes reversible error. 

Where the court, in stating the contentions of a party, states a conten- 
tion not supported by proper allegation of the complaint, and a conten- 
tion based upon evidence excluded by the court, an exception thereto must 
be sustained, since it places before the jury evidence and contentions 
which appellant has had no opportunity to controvert, and such error is 
not a correctible inadvertence, since to have called the matter to the court's 
attention would have emphasized the error. 

APPEAL by defendant from Warl ick ,  J., at  February Term, 1937, of 
STANLY. 

Civil action to restrain nuisance, later converted into an  action to 
recover permanent damages. 

I n  the operation of defendant's hosiery mill, dyestuffs are emptied 
from its vats into Rock Hole Creek, which flows through plaintiff's 
lands two miles from defendant's mill. The case is not unlike J a n c e  
v. Fertilizer Co., 200 N .  C., 702, 158 S. E., 486. 

Over objection, plaintiff was allowed to testify that  his cows gave less 
milk "since the dyestuffs were emptied into the creek than they did 
before that  time." The court admitted the evidence with the statement 
that  he would strike i t  out unless later made competent. 

I n  charging the jury, the court s tated:  The plaintiff alleges that  the 
waters became contaminated; "that they ( the dyestuffs) were deleterious 
and poisonous," etc. (Exception.) And further : Plaintiff contends 
that the cows were forced from necessity to drink the water ;  that  i t  
affected their milk, their milk-giving qualities; and ('that the calves were 
born with something wrong with them, that  they were unable to stand 
or walk and born blind." (Exception.) 

The  jury answered the controverted issues in favor of the plaintiff 
and assessed the damages a t  $350.00. From judgment thereon the 
defendant appeals, assigning errors. 

0. J .  Sikes ,  G. H. Morton,  and Hartsell  & Hartsell  for p l a i n t i f ,  
appellee. 

B r o w n  & B r o w n  and R. L. S m i t h  & Sons  for defendant, appellant. 

STACY, C. J. We need not pause to inquire whether error was com- 
mitted in  the admission of evidence, which the court stated would be 
stricken out unless its competency later appeared, for, upon the record 
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as presented i t  ~ v o u l d  seem t h a t  the  sunimation of the  complaint,  "the 
dyestuffs were deleterious and  poisonous," n-hen no such allegation 
appears  therein, a n d  the recitation of the contention, ':the calves were 
born wi th  something wrong with them, they were unable to qtand or walk 
and  born blind," when there vias n o  cvidenc~e to suppor -  .uch a conten- 
tion, brings the  case within the  principle announced i n  S. 7.. Loce,  187 
S. ('., 32. 1 2 1  S. E., 20, to tllc effcrt that  nllcrc, by thc action of the  
court,  evidence mater ial  to the  i swe ,  which has been c w ~ l ~ d e d ,  is placed 
bcforr the  jury,  v i t h o u t  opportuni ty to  a n m e r  i t  o r  i n  : ny n a y  to n i w t  
it. ~lcccwitates  a nen trial.  

Ev i~ lence  relatixe to  the  condition of the young c a l w s  was heard by 
the jullge i n  the  absence of the  jury,  ant1 excluded as  being incompetent, 
so n.e were told on thc  argument ,  yct i n  del i rer ing h i?  charge to  t h e  
jury, the judge gives this escludcd el idcnce as the  basis of one of plain- 
tiff's contentio~is. Tlie tectinlony undoubtedly fount1 lcdgernent i n  the 
caourt's mind,  and  to Ixtre called the  mat te r  to his  attention, a s  a cor- 
rectible inadvertcnce, 11-oultl only h a w  sel-vcd to emphasize the  error .  
Bonk c. Xc.lr f1~111- .  165 N .  ('.. 48, 84 S. 15.) 3 9 ;  Wed'in c.  Board of 
Educat ion,  1 6 7  S. C., 239, 53 S. E., 4S3;  Specrl I > .  Pqrry ,  ibid. ,  122, 
83 S. E., 1 7 6 ;  h". v.  l t ' i t a l u ~ ~ ,  1 0 1  S.  C., 387, 132 S. E. 6 ;  S. v. Cook,  
1 6 2  X. C., 5S6, 77 S. E., 759;  1.. DtcX., G O  N. C., 410. Where  the  
judge himself fni l i  to  disrcgartl inconlpetent el idence, o r  to  eradicate i t  
f r o m  his own mind,  i t  wonltl wen1 to 11c asking ra ther  much  to require a 
higher  s tandard of the jury. I t <  l ~ r m f u l  effect is obvious. Credi t  
Corp.  v. Boztshall, 193  N. C., 605, 137 S. E., 721;  X o r l o n  .c. T V a t ~ r  Co., 
169  N. C., 468, 86 S. E., 294. 

F o r  the  error ,  a s  indicated, the  defendant  is entitled to anotlier hear-  
ing. I t  is  so ordered. 

N e w  tr ia l .  

C H E S T E R  M. JLiIISE-I v. B E S N E T T  COLI,EGE F O R  \ \ rOJIEN asu 
J3TNA L I F E  I N S U R A N C E  COJIPASY.  

(Filed 13 December, 1037.1 

1. Master and Servant # 4Oe- 
Award denying compensation for injuries suffered a s  result of tornado, 

upon finding that accident causing injury did not arise out of and in the 
course of the employment, affirmed on authority of Walker u. TV~lkins. 
I I ~ ( . . ,  a i l t e ,  627. 

2. Master and  Servant 3 53d- 
Findings of fact of the Industrial Commission in proceedings for com- 

pensation are  conclusive when supported by evidence. 
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APPEAL by plaintiff from Armstrong, J . ,  at May Term, 1937, of 
GUILPORD. Affirmed. 

This is a proceeding for compensation under the provisions of the 
Korth Carolina Workmen's Compensation Act. 
' The proceeding was first heard by Commissioner Jurney, at Greens- 
boro, S. C., on 1 5  June, 1936. 

At this hearing it was admitted for the purposes of the record that 
the plaintiff, as an employee, and the defendant Bennett College for 
Women, as an employer, were both subject to the provisions of the 
Yorth Carolina Workmen's Compensation Act at the date of plaintiff's 
injury, to ~ v i t :  2 April, 1936, and that the defendant iEtna Life Insur- 
ance Company was the insurance carrier of the defendant employer. 

Upon his finding that on 2 April, 1936, the plaintiff suffered an 
injury by accident which arose out of and in the course of his employ- 
ment, Commissioner Jurney made an award requiring the defendants to 
pay the plaintiff compensation for his injury in accordance with the 
provisions of the Xorth Carolina Workmen's Compensation Act. 

At the request of the defendants, the award of Commissioner Jurney 
was reviewed by the Full Commission, at Raleigh, N. C., on 6 January, 
1937. 

Upon such review, the Full Commission found that the accident which 
caused the injury suffered by the plaintiff on 2 April, 1936, did not 
arise out of and in the course of his employment, and accordingly made 
an award setting aside and vacating the award of Commissioner Jurney, 
and denying compensation to the plaintiff for his injury. 

On plaintiff's appeal from the award of the Full Commission to the 
judge of the Superior Court of Guilford County, the award of the Full 
Commission was affirmed. Plaintiff appealed to the Supreme Court, 
assigning error in the judgment affirming the award of the Full Com- 
mission. 

York & Boyd for plaintiff. 
Sapp & Sapp and Norman Block for defendants. 

CONNOR, J. The facts in this case are substantially the same as those 
in Walker v. Wilkins, Inc., ante, 627. 

The question of law presented by this appeal is identical with the 
question of law presented by the appeal in that case. 

There is no error in the judgment of the Superior Court in this case 
affirming the award of the North Carolina Industrial Commission deny- 
ing plaintiff compensation, on its finding that his injury was not by 
accident which arose out of and in the course of his employment. 

The judgment is affirmed. See Walker v. Wilkins, Inc., ante, 627. 
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The, briefs filed in this Court on the appeal i n  W a l k e r  1%. IVillcins, Inc., 
s u p r a ,  and in this appeal have been carefully considered. The numerous 
cases from other jurisdictions, cited in these briefs in support of the 
respective contentions of the appellant and of the appellee in each ap- 
peai, in which questions involving the liability of an  eniployer to his 
employee, under Workmen's Cornpensation ,lets for the injury resulting 
from a tornado or other similar cause, are discussed a r ~ d  decided, have 
been carefully examined. 

This court, however, has consistently recognized and applied the 
statutory provision that  findings of fact made by the North Carolina 
Industrial Commission in a proceeding for compensatio 1 under the pro- 
vi&ms of the Nor th  Carolina Workmen's Compensation Act, are con- 
clusive upon the courts of this State, TI-liere such findings are supported 
1)y eridcncc, and has uniformly affirmed judgments of the Superior 
Courts affirn~ing awards of the Industrial Commission in such cases. 
Sec Wimbiah 7%. Dcfcct iva Co., 202 N. C., 800, 164 S. E., 344. The  
opinion in that  case by the late Jus f ice  B r o g d e n  has been frequently 
cited and uniformly approved. .lceordingly. the judgment in this case is  

.lffirmed. 

RUTH E. LUDWICK, ADMINISTRATRIX, V. SOUTHER:\' RAILWAY 
COhfPdNY ET AI.. 

(Filed 16 1)ecernber. 1037.) 

Appeal and Error 3 4 0 h  
Judgment of the Superior Court reversing the order of the municipal 

court granting defendiint's motion to strike out allegaiions of the com- 
plaint as being rridentiary, is affirmed 011 authority of I'oovcu v. Hickory, 
210 N. C., 630. 

APPEAL by plaintiff from h - , ~ ~ , s t r o ~ l g ,  ,I., at  June  Term, 1937, of 
GUILFORD. 

Civil action to recover da~riages for death of plaintiff's intestate. 
alleged to have been caused by the wrongflil act, neglect, or dcfalilt of 
the defendants. 

Plaintiff's cause of action arises out of a c-ollisio~i between an automo- 
bile, in uhich  her intestate was riding its a guest. and defe~ldantq' pas- 
senger train a t  a crossing in the city of High Point. 

T h t ~  circumstances under ~ i l i i ch  tlic collision oc .c*~ir r~~l ,  accoldmg to 
plaintiff's allegations, are detailed in par:rgr:rph fire of hc co~nplaint. 

The a l legat io~~s  of this paragraph arc denied in the ansner, and, fol- 
lowing the d n ~ i a l .  the tlefendal~ts sc~t out the facts as they under.tant1 
them. 
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There was a motion to strike out the defendants' recital of the facts 
as being "evidentiary, irrelevant, and incompetent." This motion was 
allowed in the municipal court of the city of High Point and reversed 
on appeal to the Superior Court of Guilford County. 

From this latter ruling, plaintiff appeals, assigning error. 

Lovelace B K i r k m a n  and Charles  L. Coggin for plaintif f .  
W .  T .  J o y n e r  and  Roberson,  H n w o r f h  & Reese for de fendan t s .  

PER CURIAM. Affirmed on authority of P o o v e y  v. H i c k o r y ,  210 N. C., 
630, 188 S. E., 78; Sco t t  v .  B r y a n ,  ibid., 478, 187 S.  E., 756; H a r d y  
v. Dahl ,  209 N.  C., 746, 184 S. E., 480; H c D o n a l d  v. Z i m m e r m a ~ t ,  206 
N.  C., 746, 175 S. E., 92. The Court will not undertake to chart the 
course of the trial, or to delimit the hearing, upon attenuate questions 
of pleading. P e m b e r t o n  v .  Greensboro, 205 N .  C., 599, 172 S. E., 196; 
8. c., 203 N. C., 514, 166 S. E., 396. 

Affirmed. 

CAROLINA TRASSPORTATION & DISTRIBUTING COMPANY AND 

WOLFE & CRANE COMPANY v. AMERICAN ALLIANCE INSURANCE 
COMPANY. 

(Filed 15 December. 1937.) 

Appeal and Error 8 Z J u d g m e n t  appealed from held not Anal judgment, 
and appeal is dismissed as premature. 

I n  this action on a policy of indemnity insurance, insurer's appeal from 
judgment of the Superior Court affirming the judgment of the municipal 
court in insured's favor, with the modification that an issue as to the 
amount of the recovery be submitted to a jury, i s  held premature and is 
dismissed. 

APPEAL by defendant from A r m s t r o n g ,  J., at March Term, 1937, of 
GUILFORD. Appeal dismissed. 

Roberson,  H a w o r t h  B Reese for plaintif fs,  appellees. 
S m i t h ,  W h a r f o n  LC' H u d g i n s  for de fendan t ,  appel lant .  

PER CURIAM. This was an action brought in the municipal court of 
the city of High Point on an insurance policy issued by the defendant 
to the transportation company insuring the insured, i n t e r  alia,  against 
loss by reason of legal liability as a carrier for loss of goods. 

On motion of the plaintiffs, judgment on the pleadings was rendered 
in the municipal court to the effect that the plaintiffs were entitled to 
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C ~ R B I T T  Co. 1.'. SUTT CORP. 

rccorw of the defendant the sum of $3,197.10, with interest. To this 
judgment tlic defendant excepted and appealed to the Superior Court. 

Thc. Superior Court affirmed the judgment of the municipal court 
~ r i t l l  tlic modification that  an  issue as to the amount of the recovery 
should liave been submitted to a jury, and remanded the case to the 
municipal court that  such an  issue might there be subinitted. To this 
judgiimlt the defendant excepted and appealed to the Silpreme Court. 

Thc  judgment from which the defendant appeals to this Court is not 
a final judgment, and for that  reason the appeal is premature, and must 
be dismissed. Smith 2%. J f n f t h e r s ,  203 X. ('., 215, and cmes there cited. 

Appeal dismissed. 

TIIE CORBITT COJLPANY v. J O H N  P. NUTT CORPORATION, CAROLINA 
MOTOR SERVICE,  INC., TV. C. MILLER,  ABRAHAM HILLMAN, AND 

W, R. CROSBY. 

( Filed 15 Ikcember, 1937. ) 

Appeal and Error 5 37e- 
The findings of fact by the referce, approved by tli2 trial court, are 

co~iclllsive on appeal when supported by eridence. 

A r r w a ~  by defeildmit ,Tohn 1'. Nut t  Corporation from Grady ,  J . ,  at  
May Term, 1037, of NEW IIANOVER. ,Iffirnled. 

This was an  action to recover the balance due for certsin ruotor trucks, 
and for parts and repairs thereto, sold by plaintiff to Carolina Motor 
Service, lac. ,  which debt i t  was alleged d e f t w h a t  John  P. Xut t  Corpo- 
ration hat1 assumed, upon taking over all the assets ant1 property of the 
Carolina Motor Service, Inc. 

By consent, the cause was referred to Marsden Bellaniy, Esq., to hear 
the evidence and report his findings of fact and  conclusion^ of law to tlw 
court. The referee reported his findings of fact that Jolin P. Xutt 
Corporation, in consideration of receirilig the property of the Caroliiia 
Motor Service. Inc., agreed orally a i d  ill writing tc pay 1)laintifI"s 
claims, and that  of certain other creditors, ant1 that  the l~alance of plaiil- 
tiff's debt, $4,263.22, \ \ as  now due by the defendant. The refcree coil- 
cluded tliat plaintiff was entitlcd to juclgnient therefor. 

Upon exceptions duly filed, the cause \ras heard in the Superior Court 
and jlldgrilent rendered overruling all of defendant's exceptions to the 
report, and adopting and affirming the findings of fact and concl~sions 
of Inn.  of the referee. Tlw drfendant .Joliil P. S l l t t  C o r p r a t i o i ~  
appealed. 
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Cox v. JENKINS. 

C. C.  H o l m e s  and  I .  C .  W r i g h t  for plaint i f f ,  appellee. 
S f e v e n s  & B u r g w i n  for de fendan t  J o h n  P. N u t t  Corporat ion,  nppel- 

lan t .  

PER CURIAM. An  examination of the record and the evidence pro- 
duced before,the referee leads us to the conclusion that  there was evi- 
dence to support the findings of fact by the referee. These findings 
having been adopted and approved by the judge below, his ruling thereon 
is conclusive upon this Court. Mineral  Co. v. Y o u n g ,  211 N. C., 387; 
A n d e r s o n  21. M c R a e ,  211 N. C., 197. 

The judgment is 
Bffirmed. 

HATTIE A. COX v. L. B. JENKINS. 

(Filed 15 December, 1937.) 
1. Process § 15- 

Complaint held sufficient to state cause of action for abuse of process 
under authority of Ledford v. Smith, ante, 447. 

2. Pleadings § 15- 
A demurrer for failure of the complaint to state a cause of action must 

be overruled if the complaint, liberally construed, C. S., 535, is sufficient 
to state any cause of action. 

3. Pleadings § 27- 
If defendant desires a more certain and definite statement of the cause 

of action alleged, the proper remedy is a motion under C. S., 537. 

APPEAL by defendant from H a m i l t o n ,  Special  J u d g e ,  a t  August Term, 
1937, of LENOIR. Affirmed. 

This is an  action for abuse of process, etc., brought by plaintiff against 
defendant, alleging damages. The defendant demurred to the complaint. 
The demurrer was overruled by the coui-t below. Defendant excepted, 
assigned error, and appealed to the Supreme Court. 

A l l e n  & A l l e n  and  A l b i o n  D u n n  for plaintif f .  
Wal lace  & W h i t e ,  J o h n  G. Dawson,  R. A. W h i t a k e r ,  and  J .  A. Jones  

for defendant .  

PER CURIAM. We think the court below properly overruled the de- 
murrer of defendant. We will not analyze the complaint i n  detail, as 
the defendant must answer and a trial will be had. We think the allega- 
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tioils sufficient, a t  least, to base a cause of action on for abuse of process. 
L e d f o r d  c. Smith, a n f e ,  447. 

While the complaint was lengthy, yet under our liberal practice (C. S., 
535), if i t  sets forth one good cause of action it cannot be overthrown 
by demurrer. The  general rule is that, if there is any cause of action 
stated in thc complaint, however inartificially expressed, the demurrer 
will be overruled. I f  the defendant desired a more certain and definite 
statement of the alleged cause of action, the proper remely was a motion 
to "require the pleading to be made definite and cert~lin by amendment." 
N. C. Code, 1935 (hlichie), sec. 537. 

F o r  the reasons given, the judgment of the court below is 
Affirmed. 

STATE v. LONNIE CONNER. 

(Filed 15 December, 1937.) 

1. Receiving Stolen Goods 5 
Circumstantial evidence in this case I~eld sufficient to be submitted to 

the jury on the charge of receiving stolen goods. 
2. Criminal Law 3 5 4 b  

The indictment charged 1:trceng aiitl receiving, but the case was huh- 
mitted to the jury on the second count only and the evidence and trial 
were confined solely to the second count. The jury returned a verdict 
of guilty. Hcld:  I t  will be presunird that the verdict followed the trial, 
:111(! the verdict sustains a jndgnient on the second count. 

API'EAL by defendant from ll'trrlick, J., at  J u l y  Criniinal Term, 1037, 
of GASTON. 

Criminal prosecution for larceny and for receiving stolen goods, knov - 
ing same to have been stolen. 

On separate indictments, each charging two  count^, ( 1) larceny, and 
( 2 )  receiving stolen goods, C. S., 4250, consolidated for the purpose of 
trial, John  Bell, Roscoe Gary, Will Storer,  Charlie Iiowe, a i d  Lonnie 
Conner, respectively, were tried. 

J o h n  Bell pleaded guilty. The other four pleatlcd not guilty. -\i t o  
Rowc and Conner the case n a s  submitted to the jury oiily oil the .cc~oritl 
count. 

On trial the evidence for the State tended to show that : I11 May, 1937, 
Maxwell Brothers and Morris, who operattd a furniture store in Gas- 
tonia, missed numerous articles of household and kitchen furniture and 
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goods of value of about $2,500. Among the employees of the store at 
that time were John Bell, a white man, as delivery man, and Roscoe 
Gary and Will Stover, colored men, as helpers. When confronted by 
the manager, Bell admitted his guilt and implicated Gary and Stover in 
the stealing of the missing articles, which had been taken from time to 
time when making deliveries on orders for the store. The articles were 
sold and the money divided between the three. A part of the stolen 
goods, a living room suite, 2 wool rugs, an occasional table, and 2 
linoleum rugs, worth $273.00, were found in the possession of the de- 
fendant Lonnie Conner. 

Bell testified : "I took some stolen goods to Lonnie Conner and he paid 
me some money and gave me a little liquor. I did not tell him I had 
stole it. . . . I do not remember how much Lonnie Conner paid me 
for the goods he bought. He paid me at different times around $30.00 
or $35.00. . . . I sold Lonnie a rug and a radio. H e  paid me $6.00 
at one time for this. I did not talk to Lonnie about the goods after this. 
I was only a delivery man. I have known Lonnie Conner about a 
year and a half." 

At the time the furniture was found in his possession, Conner stated 
to the sheriff and deputy sheriff and in the presence of Bell that he did 
not buy any furniture from John Bell. 

The defendant offered testimony tending to show that :  He  did not buy 
from John Bell any of the stolen articles found in his possession, but 
that he had bought some furniture from the furniture salesman of 
Maxwell Brothers and Morris ; that his wife was sick in bed and he took 
the salesman in to see her and she arranged for the furniture to be dis- 
played, and if she liked it she would trade in her old furniture for i t ;  
that when it was delivered she accepted it and paid $104.50 for i t ;  that 
the name of the salesman was Mr. Glenn, who is now in Charlotte, and 
defendant had tried to find him. 

Mrs. Lonnie Conner testified in corroboration of her husband as to 
purchasing furniture from a Mr. Glenn at $104.50; that she did not buy 
the furniture from Mr. Bell; that Conner was not a t  home the day the 
furniture was delivered; and that she did not know the furniture came 
from Maxwell Brothers and Morris until her husband had her identify 
the boy sent up from the station. 

Defendant further offered testimony tending to show that the linoleum 
rugs found in his possession were bought from Schrum Furniture Com- 
pany. This Mr. Schrum corroborated. 

In  rebuttal, the State offered evidence tending to show that:  John 
Bell did not deliver any furniture to Mrs. Conner; that he had never 
seen her before she came to court; that there was no Glenn Furniture 
Company salesman; that Maxwell Brothers and Morris did not hare a 



670 IS THE SUPRENE COURT. [212 

salesman named Glenn; and that  the furniture was delivered to a room 
a t  the filling station. 

The  sheriff and deputy sheriff testified that  Nrs .  Conner did not make 
any statement about buying the furniture from a mar! named Glenn; 
that  she stated she was sick in  bed, and that  she had traded the living 
room suite. 

The manager of Maxwell Brothers and Norr is  store testified tha t  he 
talked with Mrs. Conner ; that  she made no statement about buying fur -  
niture from a Mr. Glenn; but said she was sick and did not know who 
brought the furniture into the house when i t  was delivered. She said 
nothing about paying for it, and did not seem to know anything about 
it a t  all. 

Verdict : Guilty. 
Judgment:  Twelve months in  the common jail of Gaston County, to 

be assigned to work on the public roads of the State unc!er the direction 
of the State Highway and Public Works Comnlission. 

Defendant appeals to Supreme Court, and assigns error. 

At forney -Gencru l  Beatcell and Assisfurit . l t torney-Qeneral ~ l I c J f u l l a n  
for the S ta te .  

P. C'. F r o n e b e i ~ l e r  ccittl C h c r r y  Le. IIollowell  for de fendan t ,  appel lant .  

I'LR C'crtrsar. Tested by the xell  settled decisions of this Court, the 
evidence revealed ill the present case is of suficient probative force to 
be submitted to and for eorlsideration of the jury, ano to sustain the 
verdict. C. S., 4250. S. v. llTilson, 176 N. C., 751, 97 (3. E., 496; 8. v. 
Stathos, 209 N. C., 456, 191  S. E., 273. 

Objection to the form of the verdict is untenable. I n  8. u. Z a y ,  132 
K. C., 1020, 43 S. E., 819, based on bill charging two counts, Douglas ,  .I., 
sa id :  " I t  is evident from the record that  the defendant was tried on the 
first count alone. As f a r  as we can see, the entire eridence, judge's 
charge, and the argument of counsel referred only to that  count, and we 
must, therefore, presunle that  the verdict followed the tnal." 

I11 8. u. Gscyory, 153 N. C., 646, 69 S. E., 674, i t  is m i d :  "The ver- 
dict should be taken in connection with the issue being tried, the evidence 
and the charge of the court." 

The  instant case was submitted to the jury only on the second count. 
We hal-e considered all other exceptions. We find 
S o  wror.  
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JOKlr' JlcLEOD r. LEXISGTON COCA-COLA BOTTLING COMPANY. 

(Filed 15 December, 193'7.) 

Food Cj 1-Evidence of foreign substances in other kinds of drinks bottled 
by defendant does not show negligence in bottling ginger ale causing 
injury. 

Plaintiff's evidence tended to show that he was injured by drinking 
foreign, deleterious substances in a bottle of ginger ale bottled by defend- 
ant, and that about the same time, foreign, deleterious substances were 
found in bottles of Coca-Cola and other "bottled drinks" prepared by 
defendant. Held: The evidence does not show that like products manu- 
factured by defendant under substantially the same conditions contained 
foreign, deleterious substances, and defendant's motion to nonsuit was 
properly granted. 

APPEAL by plaintiff from Sink, J., at May Term, 1937, of DAVIDSON. 
Action to recover damages for alleged actionable negligence. 
Plaintiff alleged and offered evidence tending to show that while oper- 

ating a cafe in the city of Lexington, North Carolina, he bought "bottled 
drinks" from the defendant every morning; that on 27 January, 1937, 
he bought a crate of 24 bottles of ginger ale; that the same was delivered 
to him from a truck by Roy Wallace, who works for the defendant; that 
later during the day Mr. Beck and Walt Warner were in the cafe. Beck 
bought a "Dr. Pepper," and at  the same time plaintiff drank a part of 
the ginger ale from one of the bottles purchased by him that morning, 
and found in it a large green fly covered with fungus; that the bottle 
had not been opened or tampered with; that after drinking he became 
violently sick and has continued to suffer therefrom. Plaintiff further 
offered testimony tending to show that about this same time when people 
bought and drank ('bottled drinks'' in his cafe, he found a fly and match 
stems. H e  testified: '(I turned these bottles in  which I found these 
substances in to Roy Wallace, who works for the defendant company. 
The defendant replaced them with other bottles-full bottles"; that he 
had opened "bottled drinks" three or four times and found foreign sub- 
stances in them. 

Plaintiff further offered evidence tending to show that in "September 
a year ago" in a bottle of Coca-Cola purchased from the defendant a 
green fly was found; and in March, 1937, in a bottle of Coca-Cola, like- 
wise purchased from the defendant, there was found a fungus mass. 

Plaintiff offered in evidence a portion of the answer reading: ('The 
defendant does not deny that it sold to the plaintiff bottled soda water 
about the time therein set out." 

From judgment as of nonsuit at the close of plaintiff's evidence, plain- 
tiff appealed to the Supreme Court and assigned error. 
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Phi l l ips  & B o w e r  for plaint i f f ,  appel lant .  
D o n  A. W a l s e r  for de fendan t ,  appellee. 

PER CURIAM. T a k i n g  t h e  testimony i n  the  light most favorable  to  the  
plaintiff, there is fa i lu re  of proof requisite i n  cases of this character  as  
set f o r t h  i n  E n l o e  v. Bot t l ing  Co., 208 N .  C., 305, 180  S. E., 582, a n d  
rases therein cited. T h e  bottled d r i n k  in question was '(ginger ale." 
There  is n o  evidence tending to show that in like p r o d u c x  manufactured 
under  substantially the  same conditions a n d  sold by  the  defendant  "at 
about  the  same time" contained foreign o r  deleterious su1)stances. P e r r y  
v. Bot t l ing  Co., 1 9 6  N .  C., 175, 145 S. E., 1 4 ;  Enloe v. B o f t l i n g  Co., 
s u p r a :  Blackwel l  v. Bot t l ing  Co., 208 N.  C., 751, 182  S. E., 4 6 9 ;  Coll ins  

Bo t t l ing  Co., 209 N .  C., 521, 184 S. E., 534. 
The judgment  below is 
Affirmed. 

W. I. ANDERSOx & COJIPANP V. AMERICAX MUTUAL LIABI1,ITP 
ISSURANCE COMPANY OF BOSTON. 

( Filed 16 Deceml)er. 1937. ) 

Insurance 9 4i- 

Where insurer denies that the truck involved in the collision was cov- 
ered by the policy, and refuses to defend the action by the injured party 
against insured, insured is entitled to recover of insurer the amount 
reasonnbly expended in defending the action upon the jury's verdict estab- 
lishing that the truck m:rs insured under the policy. 

Insurance 5 4 3 -  

Motor and serial numbers on a truck insured are  mere y one method of 
identifying the truck, and repair of the trurk and change of the numbers 
does not convert it  into a new truck, and the identity of the truck a s  the 
truck insnred was properly submitted to and determilled by the jury 
under the evidence in this case. 

Insurance 9 5 0 -  
Error, if any, in the admission of the policy with some of the riders 

only, he ld  cured by the later admission of all the riders. 

Insurer denied that the tnwk involved in :I collision was covered by the 
policy, and insured defended the suit for damages instituted by the 
inj~ired person, and then instituted this action against insurer. Held: 
Evidence that insured gave notice to insurtlr of the claims and that  in- 
sured was reasonably required to pay the amount claimed in settlement, 
is competent. 

APPEAL by  defendant  f r o m  Arms t rong ,  J., a t  31 M a y  Term, 1937, of 
GUILFORD. N o  error. 



N. 0.1 FALL TERM, 1937. 673 

ANDEBBON & CO. v.  INSURANCE CO. 

This is an action instituted by the plaintiff against the defendant to 
recover the sum of $2,323.20, paid by plaintiff in settlement of claims 
for damages for bodily injuries resulting from the negligent operation 
by plaintiff's agent of a certain truck alleged by plaintiff to be covered 
by, and embraced in, a liability insurance policy issued by the defendant 
to the plaintiff. When the original suits were instituted the defendant 
denied liability, assigning as its reason therefor that the truck invoIved 
in said collision was not embraced within the terms of its policy. As 
a result the plaintiff was required to defend said actions and finally 
effected a settlement thereof, necessitating the expenditure of $2,323.20. 

This case has heretofore been before this Court and is reported in  
211, a t  page 23. The facts are therein fully set out. 

Appropriate issues were submitted to the jury and were answered by 
the jury in favor of the plaintiff. From judgment thereon the defend- 
ant appealed. 

Frazier  & Fraz ier  for plaintif f ,  appellee. 
S a p p  & S a p p  for defendant ,  appellant.  

PEE CURIAM. As stated by the Court in its opinion on the former 
appeaI herein, the rights of the parties in this controversy rest upon the 
identity of the truck being operated by plaintiff's agent at  the time of the 
collision out of which the claims for damages arose. The jury, upon 
competent evidence, has determined that the said truck was covered by 
the liability policy issued by the defendant. That being true, the plain- 
tiff is entitled to recover of the defendant the amount i t  was reasonably 
required to spend by virtue of the failure of the defendant to defend 
suits instituted against the plaintiff for damages growing out of the 
negligent operation of said truck. As stated by Clarlcson, J., speaking 
for the Court on the former appeal: "If the car in  the collision was 
GMC 2-T truck, 1927, Serial No. 50574, Motor No. 1991549, on which 
plaintiff had liability insurance in defendant company, the matter of 
identification was for the jury to determine." The mere repair of the 
truck did not convert i t  into a new truck, nor did the change of the 
motor and serial numbers have that effect. The identity of numbers 
merely constituted one method of identification. All of the evidence 
shows that this truck was GMC 2-T truck, 1927, owned by the plaintiff 
a t  the time of the issuance of the policy, and that i t  was the truck which 
was embraced in the schedule of cars and trucks covered by the policy. 

The plaintiff offered in evidence the original policy and only such 
riders or endorsements as i t  considered material. I f  i t  was error for the 
court to admit in evidence the policy without all the riders or endorse- 
ments, this error, if it be error, was later cured by admission of all of 
the riders. 
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I n  making out its case it mas necessarg for the plainliff to show that 
it gave notice to the defendant of the claims made against it and to show - - 
that i t  mas reasonably required to pay the amount claimed in settlement 
of the suits instituted against it. A number of the exceptions are di- 
rected to evidence to this effect. Thev cannot be sustained. Excention 
is likewise made to questions which mere leading in  their nature. 
Whbther such questions should be permitted rested within the sound 
discretion of the presiding judge. 

We have examined all the other exceptions and assignments of error 
contained in  the record and wc can find in none of them sufficient merit 
to justify a new trial. 

The jury has found by its verdict that the defendlint insured the 
truck set out and described in the complaint, and that the plaintiff was 
reasonably required to expend the amount claimed by it herein in settle- 
ment of suits instituted for damages resulting from the negligent opera- 
tion of the said truck. Under the verdict of the jury, judgment was 
properly rendered against the defendant. 

I n  the record we find 
No error. 

- 

FANKIE CAMERON v. GROVER CAMERON, J. A. PHILLIPS, A N D  THE 
ATLANTIC JOINT STOCK LAND BANK O F  RALEXGH (ORIGINAL 
PARTY DEFEKDANT) ; AND E. T. HARDY (ADDITIONAL PAILTY DEFENDANT). 

(Filed 15 December, 1937.) 

1. Deeds 9 2a- 
Evidence of mental incapacity of grantor held sufficient to be submitted 

to the jury in this action to have deed declared null and void. 
2. Limitation of Actions 5 3- 

An heir's right of action to set aside a deed executed by the ancestor 
for mental incapacity accrues upon the death of the awestor, and the 
action is not barred if instituted within three years from the date of 
his death. 

APPEAL by defendant J. A. Phillips from Cowper, Special Judge, and 
a jury, a t  February Term, 1937, of MOORE. NO error. 

The judgment, which is as follows, indicates the contrcversy : 
"This cause coming on to be heard and being heard before the under- 

signed judge and a jury, and the following issues having been submitted 
to and answered by the jury as follows: 
"(1) Was N. A. Cameron without sufficient mental capacity to make 

and execute the alleged deed from X. -1. Cameron to Grover Cameron, 
dated 16 December, 19242 Answer: 'Yes.' 
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"(2) Did J. A. Phillips coijperate and conspire with Grover Cameron 
to secure the execution of the deed from N .  A. Cameron to Grover Cam- 
eron, knowing that  the said N. A. Cameron was at the time without 
sufficient mental capacity to execute such deed? Answer: 'Yes.' 

"(3) I s  the plaintiff's alleged cause of action barred by the three-year 
statute of limitations as to J. A. Phillips, as alleged in the answer? 
Answer : 'No.' 

"Judgment of nonsuit was heretofore entered by order of the court as 
to E. T. Hardy  and Atlantic Jo in t  Stock Land Bank. I t  is now, on 
motion of counsel for plaintiff, considered, adjudged, and decreed : 

"(1) Tha t  the deed purporting to have been executed 1 6  December, 
1924, by N. A. Cameron to Grover Cameron, recorded in the office of 
the register of deeds for Moore County, in Book of Deeds No. 94, a t  
page 179, is null and void, and that  the same be canceled of record, to 
which end the clerk of this court shall write on the margin of said record 
in the office of the register of deeds the following: 'This deed declared 
null and void by decree of the Superior Court, February Term. 1937, 
in action of "Fannie Cameron v. J. A. Phillips and Grover Cameron," 
Judgment Docket No. .' The clerk shall fill in the judgment docket 
number of this decree and sign the said writing. 

"(2) That  the plaintiff Fannie Cameron, except as hereinafter ad- 
judged, is the owner in fee simple of an  undivided one-half interest in 
the land described in the complaint herein, free and clear of all claim 
or claims of lien or other interest or encumbrances in  any way founded 
upon or growing out of the said purported deed of N. -1. Cameron to 
Grover Cameron, which is herein declared null and void. As to the title 
to the other moiety of said land adjudication thereof is reserred till the 
coming in of the referee's report hereinafter provided for. Said land 
described as follows: Lying and being in Greenwood Township, Moore 
County, S o r t h  Carolina, adjoining the lands of B. F. Cameron heirs, 
W. H. Core, Mrs. Furman Douglas, Loula Harrington, et al. Begin- 
ning on bank of stony branch southwest side of two sweetgums and two 
pine pointers, running S. 30 E. 1908 chains to a stake t v o  blackjack and 
hickory pointers; thence S. 54?5 E. 3.42 chains to a stake 3 blackjacks 
and dead pine pointers; thence S. 3 E. 23.50 chains to a stake in channel 
of branch, B. F. Cameron's corner of 82 acres; thence down the channel 
of said branch to the beginning, containing eighty-seven (87) acrcs, 
more or less. 

' '(3) The court adjudges that  any amounts, if any, paid by J. A. 
Phillips to or which inured to the advantage of N. A. Cameron, shall 
be repaid to him, if not recouped by the claims of the plaintiff against 
said J. A. Phillips in this cause, and such are valid claims against the 
estate of X. A. Cameron, deceased. 
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"(4) Certain issues arising on the pleadings between I he plaintiff and 
defendants Grover Cameron, E. T. Hardy, and J. A. Phillips, having 
been reserved and not submitted to the jury, it is further considered, 
ordered, and adjudged that J. Vanee Rowe, Esq., be and he is hereby 
appointed referee to take and state an account and report promptly to 
the court in reference to: ( a )  All taxes, if any, paid by J. A. Phillips, 
defendant, on the land embraced in the said deed of N. A. Cameron to 
Grover Cameron while it, or any part of it, mas in possession or occu- 
pancy of said defendant Phillips; (b)  the reasonable "~alue of all the 
rents, issues, and profits received by said J. A. Phillips, or anyone for 
him, from said land at  any time after 11 April, 1929, and the value of 
any timber taken from said land by him or by any person or corporation 
under his authority or direction, the value of such timber taken or 
removed as is mentioned and referred to in said defendants' undertaking 
in the restraining order or injunction given in this caLse, to be stated 
separately. While plaintiff denies that N. A. Cameron received any 
consideration for the alleged deed, or that there is any liability on her 
part for any alleged improvements made on said premises by said de- 
fendants Phillips or Cameron, the referee will hear evidence and report 
the facts on said disputed items to be later passed on by the court when 
the referee's report is filed, as other disputes with reference to other 
matters retained by the court for hearing. 

"It is further considered, ordered, and adjudged that the plaintiff 
recover of defendants J. A. Phillips and Grover Cameron the costs of 
this action, to be taxed by the clerk. This decree is not intended to 
adjudicate any matters arising among and between he defendants. 
This cause is retained for further orders. 

G. Tr. COWPER, 
J u d g e  Presiding." 

The defendants made numerous exceptions and assignments of error 
and appealed to the Supreme Court. The material ones and necessary 
facts will be set forth in the opinion. 

N o s l e y  G. Boye t t e  and Seawel l  d Seawel l  for plnintifi'. 
JV. R. Clegg and  J .  A. Sco t t  for defendants .  

PER CURIAM. The defendants introduced no evidence, and at the 
close of plaintiff's evidence made a motion in the court 1,elom for judg- 
ment as in case of nonsuit. C. S., 567. The motion was allowed as to 
E. T. Hardy and the Atlantic Joint Stock Land Bank, a7id overruled as 
to Grover Cameron and J. A. Phillips. I n  this we see n3 error. 

I t  mill serve no good purpose to set forth the evidence, as it was 
plenary to sustain the verdict. The allegations in the (*omplaint were 
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definite and sufficient to submit the issues, which were determinative of 
the controversy. Defendants did not except to the issues and tender 
others. The demurrer ore fenus, motion for judgment non obstnnte 
veredicfo, the motion for a new trial made by defendants cannot be sus- 
tained. The exceptions and assignments of error to the admission and 
answers of certain witnesses cannot be sustained-to say the least, they 
were not prejudicial. We think the court below in the long and careful 
charge set forth the law applicable to the facts, and exceptions and 
assignments of error made by defendants to the charge cannot be sus- 
tained. 

All the evidence indicated that  N. A. Cameron was non compos mentis 
from the time he was stricken with paralysis, on 5 April, 1919, until he 
died, on 11 ,4pril, 1929. Plaintiff testified: "He was paralyzed 5 April, 
1919, and I discovered his mental and physical condition was bad after 
he was paralyzed." The evidence to this effect was overwhelming- 
from 16 December, 1924, when the alleged deed was made. The action 
was brought by plaintiff, a daughter of N. A. Cameron, within three 
years after the death of N. A. Cameron; therefore, the action was not 
barred by the three-year statute of limitations. 

The defendant J. A. Phillips, with serious charges against him, intro- 
duced no evidence on the trial to disprove them. We see no new or 
novel proposition of law involved in the case. On the evidence it was 
a matter for the jury to determine, and they have found the facts in  favor 
of plaintiff. The court below fully protected the defendant J. A. Phil-  
lips in the judgment. We see on the whole record no prejudicial or 
reversible error. 

For  the reasons given in the judgment of the court below, there is 
No error. 

H. L. VOLLERS COMPANY, A CORPORATION, V. L. D. TODD, ADMINISTRATOR 
OF ESTATE OF E. A. TODD; L. D. TODD, INDIVIDUALLY; A. I?. TODD AND 

ATHALIA (ATHELYE) TODD, AS SURETIES; A. F. TODD AND ATHA- 
LIA (ATHELYE) TODD, IKDIVIDUALLY; MARY ALMA KERMON, AND 
COOPER.4TIVE BUILDING 8 LOAN ASSOCIATION. 

(Filed 15 December, 1937.) 

Pleadings 5s 2, 16-Action to set aside deed as being fraudulent as to 
creditors held improperly joined with action against grantor's admin- 
istrator for maladministration of estate. 
The complaint in this action alleged facts constituting a cause of action 

to set aside a deed as being fraudulent as to creditors, C. S., 1005, which 
deed was executed by the grantor approximately two years prior to his 
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death, and a cause of action against the administrator of the grantor and 
the sureties on his bond for the maladministration of the estate and to 
surcharge and falsify the final account of the administrator. H e l d :  De- 
fendants' demurrers for misjoinder of parties and caures were properly 
sustained, since the two causes are unrelated and do not arise out of one 
and the same transaction or series of transactions forming one course of 
dealing and all tending to one end. and since only the administrator and 
his sureties are necessary or proper parties in the action for maladminis- 
tration, and the sureties are neither necessary or proper parties in the 
action to set aside, even granting the other defendants are necessary or 
proper parties in that action. 

APPEAL by plaintiff from l'less, J., at  ,2pril Term, 1937, of NEW 
HAXOVER. Affirmed. 

This is a civil actiou instituted bx the plaintiff to falsify and sur- 
charge the final account of the defendant administrator and for the 
maladministration of the estate of E. A. Todd, deceased. The plaintiff 
also sets out a cause of action under C. S., 1005, and seeks to set aside 
certain deeds and conveyances as cited in  the complaint. The  original 
conveyance attacked was executed by E. A. 'l'odd, the deceased, in 1928, 
two years prior to his death. The defendants interposed demurrers for 
that  there is a misjoinder of parties and causes of action. The  several 
demurrers were sustained and the action was dismissed. T o  the judg- 
ment extered di-missing the action the plaintiff excepted : ~ n d  appealed. 

X c S o r t o n  & X c I n t i r e  for plaint i f f ,  appe l lan f .  
R o b c r f  ,>I. ICcrnlon for defendants ,  appellecls, L. D. T o d d ,  ind iv idua l l y ;  

A. P. T o d d  a n d  w i f e ,  d t l ln l ia  T o d d ,  ind iv idua l l y ,  nrld M a r y  Alma 
R e r r ~ t o n .  

C .  L). I Iogue  for d e f e n d u n f ,  appellee,  Cobperat ive  Bzcilding &? L o a n  
Assocltr f ion.  

PER CURIAAI. While the complaint does not allege two causes of 
action, each separate and apar t  from the other, as required by the Rules 
of Practice (200 S. C., 826, Rule 20, subsection 2 ) ,  but alleges all of 
the facts as if they coilstituted one cause of action, it in fact states two 
separate and distinct causes. 

I. I t  alleges that  L. D. Todd, administrator of the estate of E. A. 
Todd, h a s  filed a false final account, has deducted commiwions to which 
he is not entitled, has failed to make a fa i r  and equal distribution of 
assets of the estate according to the priorities provided by statute, but 
that 011 the other hand he has made payments to unsezxred creditors 
without making a ratable payment upon the claim of the plaintiff; and 
that the said administrator has disposed of the propert,y of the estate 
to relatives at a g r o q s l ~  illadequate price, and that  he has otherwise 
failed to propcrl>- ilischarge his duties as adnlinistrator. 
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2. The complaint likewise alleges that  E. A. Todd (who died in 1930), 
on 1 December, 1928, executed and delivered a deed to his real estate to 
his son, Albert F. Todd, and vife, Athalia (Athelye) Todd, and that 
this conveyance was made without consideration with intent to hinder 
and delay this plaintiff and his other creditors, and without reserving 
sufficient property to pay his then existing debts. I t  then proceeds to 
allege that  thereafter Albert F. Todd and wife conreyed said lands to 
R. 31. Kermon and wife, Annie 31. Kermon, trustees; that  R.  11. Ker- 
mon and wife, trustees, leased a portion of said property to the Texas 
Company; that  R. 31. Kermon and wife, trustees, and A. F. Todd and 
wife, and L. D. Todd executed a trust deed to C. D. Hogue, trustee for 
the Cooperative Building & Loan Association, and that  thereafter R. 31. 
Kermon and wife, trustees, conveyed said property to L. D. Todd and 
A. F. Todd and wife; that  later A. F. Todd and wife and L. D. Todd 
executed a mortgage upon said property to Mary Alma Kermon. 

The complaint then further alleges that  all of the foregoing convey- 
ances were made with full knowledge that  the original conveyance from 
E. A. Todd was made and executed with the fraudulent intent to hinder 
and delay his creditors, of whom the plaintiff was then one. 

f n  the first cause of action L. D. Todd, administrator, and A. F. Todd 
and Athalia (Athelye) Todd, as sureties upon the administrator's bond, 
are the only necessary and proper parties. The other defendants herein 
have no interest i n  said controversy and are improper parties as to said 
cause of action. As to the second cause of action, all of the defendants 
except the sureties upon the administrator's bond are, perhaps, necessary 
and proper parties. 

The two causes of action are unrelated and the facts alleged do not 
state one cause of action arising out of one and the same transaction, or 
a series of transactions forming one course of dealing and all tending 
to one end. The allegations do not constitute one connected story, which 
can be told as a whole. The deed of E. A. Todd dated in 1928 was 
executed approximately two years prior to his death. That  and succeed- 
ing transactions in  respect to said land alleged in the complaint are 
entirely distinct and wholly unconnected with any acts of maladminis- 
tration or devastavif on the part  of the administrator of the estate of 
E. A. Todd. Leach 7;. Page, 211 S. C., 622; Bank v. Jones, 211 N.  C., 
317; Barkley v. Really Co., 211 N. C., 540; and Daniels v. Duck Island, 
ante, 90, and cases cited, are not in  point. This case falls within the 
line of decisions represented by Pearson 7;. Westbrook, 206 N .  C., 910, 
and cases there cited. 

There is a misjoinder of parties and causes of action, and the de- 
murrers interposed by the several defendants were properly sustained. 
The judgment below is 

Affirmed. 
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JOHN R. DAVIS v. R. L. PITTMAN AND W. T. PARKER. 

(Filed 1B December, 1937.) 

Physicians and Surgeons g Me- 
Evidence held insufficient to be submitted to the jury on plaintiff's con- 

tention that his condition mas due to X-ray treatment administered by 
defendant physician's alleged agent, the evidence tending to show that 
plaintiff's condition mas chronic and existed prior to the treatment, and 
there being no evidence of a causal connection between ':he treatment and 
the condition. 

BARNHILL, J., took no part in the consideration or decision of this case. 

APPEAL by plaintiff from Barnhill, J., at April Term, 1937, of 
BLADIZX. Affirmed. 

This is an action for actionable negligence, for malpractice, brought 
by plaintiff against defendants, alleging damage. 

The plaintiff alleged : "That the defendants were guilty of negligence 
in that they carelessly and negligently applied an ol~erdose or over- 
exposure of X-ray treatment to the plaintiff, and that (a) their use of 
the X-ray or X-ray instrumentality mas not in proper manner; (b) that 
the defendants were employed, and retained careless and negligent agents, 
assistants, or substitutes directed to treat the plaintiff; (c) they negli- 
gently committed the care and treatment of the plaintijf to a negligent, 
careless, and incompetent person, the said person being a nurse, agent, 
employee, and substitute of the defendants; (d)  that the defendants, 
after having contracted and agreed for the treatment of ihe plaintiff, and 
to attend to the treatment connected therewith in a careful and approved 
manner, negligently turned the plaintiff over to careless and incompetent 
agents and employees." 

The defendants denied the allegations of the complaint. 
Plaintiff alleged: "That the clefendants R. L. Pittinan and W. T. 

Parker are now and were at  the times hereinafter mentioned . . . 
physicians and surgeons engaged in the practice of thcb  profession in 
the city of Fayetteville, North Carolina." That he had, about 1 Decem- 
ber, 1934, consulted defendant W. T. Parker, a physician, about a 
growth behind his right ear, known as keloid, and was advised that it 
should be removed by X-ray treatment. That the defendant Parker 
"directed the plaintiff to go to a K s s  Sykes, who mas lozated in the said 
Pittman Hospital, for X-ray treatment, the said Miss Sykes being then 
an agent of the defendants and employed by them to render X-ray and 
other treatment to their patients. Pursuant to the dire2tion of the said 
W. T. Parker, the plaintiff went to the said Miss Sykes and mas given 
X-ray treatment for the remora1 of the keloid for whi1:h he was being 
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treated, and thereafter he was directed by the said Miss Sykes and the 
defendant W. T. Parker to return to Fa~etteville two or three months 
later for another treatment in the same matter." 

I n  answer defendant Parker says : "That except for the one consulta- 
tion during the year 1934, and possibly one other time two or three years 
prior thereto, this defendant has never prescribed for or treated the 
plaintiff as his patient. And the relation of physician and patient, 
since 1934, has never existed between the plaintiff and this defendant; 
and if the X-ray treatments mere ever administered by Miss Sykes, or 
any other person, on the plaintiff, it was done at the plaintiff's own 
request, and not upon the recommendation or prescription of this de- 
fendant." 

Plaintiff, on cross-examination, testified: "It was in the fall of 1934, 
when I consulted Dr. Parker, and I did not consult him in December, 
1931. That is my best recollection. I did not consult him in 1931. I n  1911, 
Dr. Pittman, or Dr. Highsmith, operated on my neck for a keloid. I 
was next treated for it at  Johns Hopkins in Baltimore, a year or two 
later. I was there about a week and they cut the thing out. I have had 
a scar there since. I t  did not open and close up until I had X-ray 
trcatmrnts. After my operation the keloid came back. I t  is a ridge 
sort of like your finger and is just a hard place. After I was treated 
in Baltimore I was again treated by Dr. Pittman several times. Dr. 
Pittman administered X-ray treatment about 20 years ago. I t  was in 
1934 that Miss Sykes administered the treatments. She gave me two 
treatments. I felt no pain at  all when the treatments were adminis- 
tered, and it was about six ~veeks before I began to feel any pain." 

Dr. Nash, a witness for plaintiff, testified: "I have never seen an 
X-ray burn, as very few folks have them. I have treated Mr. John R. 
Davis, during the last two years, for an ulcer back of his ear. I t  was 
an ulcer mastoid. A keloid is an over-growth of scar tissue, connective 
tissue, usually it occurs in a scar and the scar just grows, over-grows, 
usually beyond the surface of the skin. I have had experience with 
burns. They are generally recognized first, second, and third. First, 
just a little irritation of the skin; second, where the skin is destroyed; 
third, where the skin subcutaneous and muscles are destroyed. I first 
examined Mr. Davis about 18 or 20 months ago, and found an ulcer, 
very much as it is now. The fact that he has had this ulcer for 18 or 
20 months makes it chronic, and it is impossible to tell how long it will 
remain without healing. I know Dr. W. T. Parker. He  has a splendid 
reputation as a skillful surgeon and physician." 

At the close of plaintiff's evidence, the defendants in the court below 
made a motion for judgment as in case of nonsuit. C. S., 567. The 
motion was granted, the plaintiff excepted, assigned error, and appealed 
to the Supreme Court. 
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H. R. Clark for plaintiff. 
Rose & L y o n  for defendants.  

PER CERIAM. The plaintiff does not contend that  there is liability on 
the par t  of the defendant Dr.  R. L. Pit tman, but the plaintiff contends 
that  the court \\-as in error in sustaining defendant's motion to nonsuit 
as to Dr. W. T. Parker  a t  the close of the plaintiff's evidence. We see 
no error in the ruling of the court below. 

I n  P e n d c r p n f t  v. Royster ,  203 N .  C., 384 (393), i t  i:; writ ten:  "The 
general rule is to the effect that  there is in malpractice actions no pre- 
suniption of negligence from error of judgment in  the diagnosis by a 
doctor of the patient's illness, or i n  the treatment prescribed in  the 
failure. to successfully effect a remedy or to accomplish as good results 
as someone else might have done. A doctor is neither a warrantor of 
cures nor an  insurer." Connor c. I Inywor th ,  206 1. C., 721. 

We see no sufficient evidence to be submitted to thcl jury. Taking 
the history of plaintiff's trouble, as giren by himself on cross-examina- 
tion and the testimony of Dr .  Nash, his physician, we sce no substantial 
injurj., if in jury  a t  all, caused by the X-ray operator (if she was an  
agent of defcndant Parker) .  Dr .  S a s h ,  18 or 20 mcnths before the 
trial, found an  ulcer very much as i t  was a t  the time of i,he trial-it was 
chronic. I t  was ulcer mastoid. The  allegations of plaintiff are not sup- 
ported by proof. There is no sufficient probative evidsnce tha t  plain- 
tiff's condition mas caused from the X-ray treatment complained of. 

The evidence to be submitted to the iurv  must be more than coniec- " " 
t u r d  or speculative. There must be evidence from which a jury might 
reasonably and properly conclude that  there was negligence. 

F o r  the reasons giren, the judgrncnt of the court belwx is 
Affirmed. 

BARNHILL, J., took no par t  in the consideration or decision of this 
case. 

ROBERT LEROY DUKE v. T H E  GENERAL ACCIDENT, I171RE AND L I F E  
ASSURANCE CORPORATION, LTD. 

(Filed 16 December, 1037.) 

Insurance g§ 38, 41-Evidence held to warrant recovery for confining 
illness. 

Judgment for recovery of benefits for confining illness rather than non- 
confining illness upon evidence tending to shorn insured was totally inca- 
pacitated for the period covered by the policy and mas confined to his 
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home except for visits to his physician for treatment, which he made by 
automobile or trolley car, upheld on authority of Thompson v. Accident 
Assn., 209 N. C., 678. 

APPEAL by defendant from H a r d i n g ,  J., a t  August Term, 1937, of 
GUILFORD. Affirmed. 

This was an  action to recover benefits under a health insurance policy 
which contailled provisions for the payment of a certain amount on 
account of illness necessitating that  insured be continuously confined 
within the house, and a lesser amount for nonconfining illness. The 
plaintiff alleged he was entitled to the benefits for confining illness, and 
the defendant contended he was restricted to those payable for non- 
confining illness. 

The case was heard upon an agreed statement of the facts. I n  the 
statement it was admitted that  plaintiff became ill with ptomaine poison- 
ing and was incapacitated and rendered unfit for every duty during the 
period covered by the provisions of the policy. The plaintiff was con- 
fined to his home and visited by physicians there, except on occasions 
when he was told by the doctors to come to their offices for treatment and 
examinations by certain laboratory equipment. On each such occasion 
plaintiff rode in an  automobile, or, when unable to obtain an  automobile, 
in a trolley car, walking three blocks to the car. 

Judgment Tvas rendered for plaintiff for the amount payable for con- 
fining illness, and defendant appealed. 

Char l e s  T .  I I a g a n ,  Jr., for  p la in t i f f ,  appel lee .  
S m i t h ,  W h n r f o n  R. H u d g i n s  for  d e f e n d a n t ,  appe l lan t .  

PER CURIBM. The facts agreed bring this case within the decision 
of this Court in T h o m p s o n  v. A c c i d e n t  As soc ia t i on ,  209 N .  C., 678, 
184 S. E., 695, and I f i n e s  v. C a s u a l t y  Co . ,  172 N. C., 225, 90 S. E., 131. 
I n  the T h o ~ n p s o n  case,  s u p r a ,  i t  mas said, S c h e n c k ,  J., speaking for the 
Court:  "The purpose of the provision relative to the insured's being 
continuously confined within doors was to describe the character and 
extent of his illness, rather tlian to prescribe a limitation upon his 
conduct.'' 

Upon the authority of these cases the judgment is 
Affirmed. 
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TOWN O F  WEAVERVILLE v. GRAHAhl K. HOBBS, COB'[RIISSIONER O F  
THE WORLD WAR VETERANS LOAN FUND OF NORTH CAROLINA. 

(Filed 5 January, 1938.) 

Taxation 5 19-Property acquired by State  and  held fo r  benefit of Veterans 
Loan F'und is exempt f rom taxation. 

A loan from the North Carolina Veterans Loan Fund was secured by a 
deed of trust,  and upon default, the deed of trust was foreclosed and the 
property transferred to the State by trustee's deed, and the property mas 
thereafter held by the State for the benefit of the fund, and rented, and the 
income therefrom used and applied exclusively for this purpose. Ch. 155, 
Public Laws of 1923, a s  amended. Held: The pr0pert.p is  exempt from 
taxation by the municipality in  which the land lies, by operation of Art. V, 
sec. 5, of the Constitution of the State, since the property is  owned by 
the State and used by i t  for the governmental purpose of assisting World 
War Veterans in the acquisition of homes, and i t  being immaterial 
whether the property is  directly used for this purpose or rented and the 
income therefrom used and applied exclusively for this purpose. A n d r e w s  
v. Clay County ,  200 N. C., 280, cited and approved. Board of Financial 
Control v. Henderson Countu ,  208 N .  C., 569; Benson  v. Johns ton  C o u n t y ,  
209 N .  C., 751; and R. R. v. Comrs.  o f  C a r t w c t ,  75 N. C., 474, cited and 
distinguished. Ch. 445, sec. 2, Public Laws of 1933, and ch. 371, sec. 2, 
Public Laws of 1935, held inapplicable as  referring t ,  inheritance and 
estate taxes. 

CON NOR, J., concurring. 

STACY, C. J., dissenting. 

SCHENCK, J.,  concurs in this dissent. 

CLARKSON, J., dissenting. 

APPEAL b y  plaintiff f r o m  Johnston, J., a t  Septembea Term,  1937, of 
BUNC~OMBE. Affirmed. 

T h i s  was  a controversy without  action, submitted uFon the  following 
agreed s tatement  of facts  : 

"1. T h a t  the  town of Weaverville is  a municipal  corporation, created 
and  existing under  and  b y  v i r tue  of the  laws of N o r t h  Carolina, a n d  is  
located wi th in  Buncombe County  i n  said State. 

"2. T h a t  G r a h a m  K. Hobbs is  Commissioner of the N o r t h  Carol ina 
World W a r  Veterans Loan  F u n d .  

"3. T h a t  p r io r  t o  a n d  on  20 August,  1928, C. E. H o r n a d a y  and  wife, 
.Louise M. Hornaday ,  were owners i n  fee simple of the following de- 
scribed piece, parcel, or lot of real  estate, located within t h e  l imits  of 
the  town of Weaverville : (Descript ion omitted.) 

"4. T h a t  on said date  C. E. I l o r n a d a y  and  wife, Louise 31. Hornaday ,  
procured a loan of $3,000 f r o m  the  N o r t h  Carol ina Woi-Id W a r  Veterans 
Loan  Fund ,  and on said date, for  the  purpose of securing said loan of 
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money, executed and delivered to the Citizens National Bank of Raleigh, 
trustee, a deed of trust, conveying the above described piece, parcel, or 
lot of land, which deed of trust is recorded in the office of the register of 
deeds for Buncombe County, North Carolina, in Deed of Trust Book 
300, on page 101. 

"5. That on 30 December, 1932, after default by the said C. E. Horna- 
day and wife, Louise M. Hornaday, in the terms, conditions, and stipu- 
lations contained in said deed of trust, the property was foreclosed by 
the North Carolina Bank & Trust Company, successor trustee, and was 
conveyed by the said successor trustee to the State of Rorth Carolina 
by a trustee's deed, which is duly recorded in the office of the register of 
deeds for Buncombe County, North Carolina, in Deed Book 456, on 
page 5. That the State of North Carolina is now the owner of said 
property, the same being held by the said State for the use and benefit of 
the World War Veterans Loan Fund, created under chapter 155, Public 
Laws of 1925, as amended by chapter 97, Public Laws of 1927, chapter 
298, Public Laws of 1929, chapter 55, Public Laws of 1933, chapter 438, 
Public Laws o.f 1935. 

"6. That immediately after the foreclosure of the herein described 
real estate, the defendant paid all taxes due to the town of Weaverville 
which had been assessed and which had accrued against C. E. Hornaday 
and wife, the former owners of said property, for the year 1932, and 
prior years. That for the year 1933, and subsequent years, the State of 
North Carolina and the defendant, and his predecessors in office, have 
not listed the said real property for taxation in Buncombe County, con- 
tending that said property, while owned by the State of North Carolina, 
for the purposes aforesaid, was totally exempt from all ad valorem tax- 
ation by the said county and the town of Weaverville. That said prop- 
erty has not been listed or assessed for taxation by Buncombe County or 
by the town of Weaverville for the years 1933, 1934, 1935, and 1936, the 
said property should have been listed and assessed for taxation by Bun- 
combe County at a valuation of $2,000, and the town of Weaverville was 
entitled to list and assess the property for taxation for each of said years 
at a valuation of $2,000, and subjected to tax at rates levied by said town 
of Weaverville for each of said years as follows: 1933-$1.00; 1934-- 
$1.00; 1935-$1.18; 1936-$1.20; for each $100.00 value of said prop- 
erty, and in the event it is determined herein that said property was 
subject to taxation for the said years, the defendant is indebted to the 
plaintiff town of Weaverville, for taxes for all of said years, the total 
sum of $87.50, which said amount is the net sum of said taxes, without 
addition thereto of penalties and interest. . 

"7. That located on said lot of land is a five-room dwelling that is, and 
has been from time to time since said property was acquired by the State 
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of Nor th  Carolina, for the uce and benefit of the World W a r  Veterans 
Loan Fund, rented to prirate parties, and that  the defendant has from 
time to time collected rents on said property since the same was eonrcyed 
to the State of Kor th  Carolina on 30 December, 1032, all of ~vhich  rent 
so collected has been held and applied by the State of Nor th  Carolina for 
the t.xclusiw u v  and henefit of the World W a r  Trctcrans Loan Fund 
hereinbefore mentioned." 

"I. The plaintiff contends that  under the facts herein stipulated and 
agreed upon, tllc property of the defendant herein tle.m4ml is not es- 
empt from taxation. 

"2. The defendant contends that  the property h e x i n  described is  
exempted from taxation. 

"That if from the foregoing statement of facts and contentions of the 
parties, the court is of the opinion that  the said property is exempt from 
taxation I y  the plaintiff town of Wearerville for  the ,gears 1033, 1934, 
1035, and 1936, the court shall so adjudge and declare; but if the court 
is of the opinion that  said property is subject to taxation by the town of 
Teal-erri l lc  for  the years 1933, 1034, 1033, and 193t;, the court shall 
adjudge and declare that  the said property shall be listed for taxation by 
the board of conlrnissioners of Buncombe County, North Carolina, for  
said years a t  the valuation hereinbefore recited, and that  the tax shall 
be absessed on said property anlounting to the total ;;urn hereinbefore 
recitr.d, without addition of penalties or costs, to be dicided among said 
yearb in  accordance with the amounts determined fro111 the rates of tax 
levied in  each of said years by the plaintiff, the town ot' Weaverville." 

Upon these facts, the court below adjudgcd tha t  the described property 
was exempt from taxation by the plaintiff. The  plaintiff appealed. 

E' : ( i i~ ( z rd  L. L o f t i n  for  p l a i n t i f ,  appe l lan t .  
A t f o r n c y - G e n e r a l  Seaiucll  and A s s i s f a n f  d t l o r n e y s - G e n e r n l  i l f c ~ V u l l a n  

czlld B r u t o n  f o r  d e f e n d a n t .  

DEVIK, J. This appeal presents for reriew the ruling of the court 
below that, upon the facts stipulated and agreed by the parties, the 
p r o p ~ r t y  described is exempt from taxation by the tow I of Weaverville. 

The stateniellt of agreed facts contains this admisqion : "That the 
State of Nor th  Carolina is now the owner of said property, the same 
being held by the said State for the use and benefit oi' the World W a r  
Vetel-ans Loan Fund." The title to the property was conveyed by deed 
to the State of North Carolina, and is now so held. The  act of the 
( h l c r a l  A\sscnlbly of Xorth Carolina nhicll created this fund and made 
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provision for its administration (ch. 155, Public Laws of 1925) was 
considered by this Court in Hinfon 2). State Treasurer, 193 N. C., 496, 
137 S. E., 669, and it was there held, Clarkson, J., speaking for the 
Court, that  the act was for a public purpose of the State, and that  the 
issue of the bonds of the State and the pledge of its taxing power there- 
for were constitutional and valid. 

The Constitution of North Carolina contains this mandatory provi- 
sion, Art. V, we. 5 :  '(Property belonging to the State, or to municipal 
corporations, shall be exempt from taxation." 

The fund created and set apart  by the State, under the Act of 1925, 
for the worthy purpose of assisting World W a r  veterans in the acquisi- 
tion of homes, belongs to the State. The  mortgages and deeds of trust, 
representing loans made pursuant to the statute, belong to the State, and 
equally real property acquired by the State by reason of the foreclosure 
of one of its deeds of trust, and conveyed by deed to the State, belongs to 
the State, and therefore comes directly within the letter and the purpose 
of the constitutional prohibition against taxation of '(property belonging 
to the State." Whether the real property, the subject of this contro- 
versy, is used directly by the State, or the rents derived therefrom are 
held and applied by the State as additions to the State's Veteran Loan 
Fund, is immaterial since its use is exclusively for governmental pur- 
poses. The rents from such property, while owned by the State, would 
be in the same category with interest collected on outstanding loans. 

I n  Andrezus 2;. Clay County, 200 N. C., 280, 156 S. E., 855, Connor, J., 
n-riting the opinion of the Court, uses this language: "The provision in 
the first clause of section 5 of Article V of the Constitution of North 
Carolina, by ~ ~ h i c h  property belonging to or owned by a municipal cor- 
poration, is exempt from taxation, is self-executing, and by its own 
force, without the aid of legislation, exempts such property from taxa- 
tion by the State or by the political subdivision of the State in which 
i t  is located, because of its ownership, and without regard to the purpose 
for which such property was acquired and held by the corporation. 
With respect to such property, when lawfully acquired and held by 
statutory authority, new or additional conditions cannot be imposed by 
the General A\ssembly as prerequisites for its exemption from taxation. 
37 Cyc., p. 986. The language of the constitutional provision is so clear 
and unambiguous that  there is no room for judicial construction. The - 
fact that  social, economic, and political conditions in this State have 
undergone great changes since the adoption of our present Constitution, 
resulting in an  enlargement of the functions of municipal corporations 
to meet the requirements of changed conditions, would ]lot justify a 
construction of this provision which would in effect result in its amend- 
ment by the courts and not by the people. 
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('If required to adopt the construction of the sections ~f the machinery 
acts ~qelied on by the defendants in the instant case, i n  support of their 
contention that  by virtue of said sections property belonging to or owned 
by a municipal corporation is not exempt from taxation by the State 
or by the political subdivision of the State in which such property is 
located, unless such property is held wholly and exclusively for a public 
purpose, we should hold that  said sections of the machinery acts, in so 
f a r  as they hare  that  effect, are unconstitutional and rcid." 

The facts upon which the decision of this Court in Bcard of Financial 
Control v. Henderson County ,  208 N .  C., 569, 181 S. E., 636, and 
Benson  v. Johns ton  County ,  209 N. C., 751, 185 S. E., 6, were based, 
are distinguishable from those in the case a t  bar. Chapter 445, Acts of 
1933, sec. 2, and chapter 371, Acts of 1935, sec. 2 (codified in Michie's 
North Carolina Code as section 7880 [2 I ) ,  refer to inheritance and 
estate taxes imposed by the State. 

I n  R. R. 2). Cornrs. of Carteret,  75 N .  C., 474, cited by plaintiff, i t  
mas held that  Art. V, see. 5, of the Constitution did not exempt the 
physical property of the a t l an t i c  and North Carolina Railroad Com- 
pany from taxation, although the State of Nor th  C;irolina owned a 
majority of the capital stock of the corporation. The decision in  that  
case was addressed to a question materially different from the one pre- 
sented here. 

I n  101 A. L. R., 783, where the case of Board of Financial Control 
v. Henderson C o u n t y ,  supra, is reported, will be found annotations col- 
lecting authorities from other jurisdictions on this subject. 

We conclude tha t  the learned judge who heard t h i ~  case below has 
correctly decided the question presented, and that  the judgment must be 

Affirmed. 

CONNOR, J., concurring: I s  property owned by or belonging to the 
State of North Carolina subject to taxation by the county, city, or town 
in which such property is located ? 

This is the question presented by this appeal. The answer is found 
in section 5 of Article V of the Constitution of Nor th  Carolina, which is 
as follows : 

"Property belonging to the State or to m u ~ i c i p a l  corporations shall 
be exempt from taxation." 

There is no ambiguity in this language. I t s  meaning is plain. The 
language is clear and is not subject to judicial construction in  order that  
a policy with respect to taxation in conflict with its provisions may be 
sustained. Property belonging to the State is exempt from taxation, 
because of its ownership, without regard to the purpose for which i t  was 
acquired or for which it is owned by the State. 
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I do not think that the suggestion that the interpretation of section 5 
of Article V of the Constitution in the opinion of this Court in Andrews  
v. C l a y  C o u n t y ,  200 N. C., 280, is obiter dicta, can be successfully main- 
tained. The decision in that case was not overruled in Board of Binan- 
cia1 Control v. Henderson County ,  208 N .  C., 569, or in Benson  v. John-  
s ton County ,  209 N .  C., 751, nor was the interpretation of section 5 of 
Article V of the Constitution in  the opinion in that case disapproved 
by this Court. The cases were distinguished, whether rightly so or not, 
need not now be discussed. 

I concur in the opinion of the Court in the instant case that the judg- 
ment of the Superior Court should be affirmed. 

STACY, C. J., dissenting: I t  was held in the Carteret C o u n t y  case, 
75  N .  C., 474, decided in 1876, that when "the State steps down from her 
sovereignty and embarks with individuals in business enterprises," its 
property so employed is not exempt from taxation under Art. V, section 
5, of the Constitution. The present decision runs counter to this inter- 
pretation and abandons the doctrine there announced. Note, 3 A. L. R., 
1439. 

The statutory exemption, it seems to me, affords no encouragement or 
support for this reversal of interpretation and abandonment of the 
State's long-established pblicy. By correct interpretation, the legislative 
intent fully accords with the rule and practice heretofore adopted and 
declared by the Court. 

Nor is the d i c t u m  in the Clay C o u n t y  case, 200 N.  C., 280, 156 S. E., 
855, in any way controlling. The property there considered was clearly 
held and used for a public purpose. Moreover, this d i c t u m  was not fol- 
lowed in the I Ienderson C o u n t y  case, 208 N. C., 569, 181 S. E., 636, or 
the Johns ton  C o u n t y  case, 209 N .  C., 751, 185 S. E., 6. 

My vote is for a reversal. 

SCHENCK, J., concurs in  this dissent. 

CLARKSON, J., dissenting: 1 cannot agree with the majority opinion. 
Art. V, see. 5, of the Constitution of North Carolina, is as follows: 
"Property belonging to the State, or to municipal corporations, shall be 
exempt from taxation. The General Assembly may exempt cemeteries 
and property held for educational, scientific, literary, charitable, or 
religious purposes; also, wearing apparel, arms for muster, household 
and kitchen furniture, the mechanical and agricultural implements of 
mechanics and farmers ; libraries and scientific instruments, or any other 
personal property, to a value not exceeding three hundred dollars." 
S. C. Code 1935 (Michie), section 7880 (2 ) )  reads as follows: "The 
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following property shall be exempt from taxation under this article: 
(a)  Property passing to or for the use of the State of North Carolina, 
or to or for the use of municipal corporations within the State or other 
political subdivisions thereof, for exclusively public purposes," etc. To 
be sure, this section applies to inheritance tax, but it indicates the con- 
struction the General Assembly put on it as to the meaning of Art. V, 
sec. 5, of the Constitution. 

Secation 7880 (177) is as follows: "Whenever in any law or act of 
incorporation, granted either under the general lam or by special act, 
there is any limitation or exemption of taxation, the same is hereby 
repealed, and all the property and effects of all such corporations, ofher 
fhan fhe bonds of this Sfnte,  and of fhe United Stafes G'overnmenf, shall 
he liable to taxation, except proprrty belonging to the Unifed States and 
fo fhe ?nunicipal corporations, and property held for the benefit of 
churches, religious societies, charitable, educational, literary, or benevo- 
lent institutions or orders, and also cemeteries : Providjd, that no prop- 
erty whatever, held or used for investment, speculation or rent shall be 
exe~npf ,  olher fhan bonds of this State and of the United States Govern- 
ment, unless said rent or the interest on or income from such investment 
shall be used exclusively for religious, charitable, educational, or benevo- 
lent purposes, or the interest upon the bonded indebtedness of said 
religious, charitable, or benevolent institutions." (Italics mine.) 

Under subchapter (2 ) )  "Assesw~ent and Listing for Taxes," is section 
7571 (17)) vhich is as follows: ('The following real property, and no 
other, shall be exempted from taxation: (1) Real proloerty, if directly 
or indirectly owned by the United States or this State, however held, 
and real property lawfully owned and held by counties, cities, townships, 
or school districts, used wholly and exclusit,ely for public or school pur- 
poses," etc. (Italics mine.) 

The exemption of Federal and State property is sttted in the same 
sentence with that of local governments without even a x r i o d  or a semi- 
colon separating the provision as to Federal and State government prop- 
erty from that dealing with the property of local units. Apparently, 
the phrase '(used wholly and exclusively for public or ichool purposes" 
was intended to apply equally to the property of the Federal, State, and 
local governments. Certainly there is no clear indicatim that the Gen- 
eral ,Issembly intended to create two distinct classes of exemptionc. The 
phrase "howerer held" does not affect this interpretaticn; at  most, it is 
merely n clarifying phrase to insure the exemption of State and Federal 
property ~vhich comes within the exempted class, but is held by some 
agency or instruinentality in trust for the benefit of one of the goyern- 
~ncnts. Under the rules of construction, exemption provisions are to 
l w  c o u s t r u ~ l  strictly against the exemption and all doubts are to be 
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resolved against the exemption. However, it does not appear necessary 
to rely on this rule here, as i t  is not to be supposed that the General 
Assembly intended to lay down two rules with respect to the exemption of 
governmental property. The contrary view would result in a holding to 
the effect that the General Assembly laid down a more liberal rule for 
the Federal and State governments than for the local governments, and 
to this extent discriminated against the latter. The reasoning of such a 
view is not convincing. 

These acts of the General Assembly clearly indicate that the constitu- 
tional exemption applies to property "used wholly and exclusirely for 
public or school purposes." When Art. V, sec. 5, of the Constitution was 
adopted in 1868, the State and municipalities owned property solely for 
public or school purposes. We must construe the Constitution with the 
setting which existed when it mas adopted and in the light of that day. 
Jn the Constitution of the State of S o r t h  Carolina annotated by 
Connor & Cheshire, it was so construed (p. 277) : "11. Property of the 
State. The provision of this section, exempting from taxation property 
belonging'to the State, does not embrace the interest of the State in 
business enterprises, such as railroads and the like, but applies to the 
property of the State held for State purposes. X. R. 2,.  Comrs., 75 
N. C., 474." 

The majority opinion relies largely on the obiter dicta in A n d r ~ w s  v. 
Clay County ,  200 Tu'. C., 280. This dicta was disapproved in Board of 
Financial Control v. Henderson County ,  208 N .  C., 569 (571-2). 

I n  Benson 2'. Johnston County ,  209 S. C., 751 (755), speaking of the 
Henderson C o u n t y  case, supra, it is said : "We distinguished the case of 
Andrews v. Clay  County ,  200 K. C., 280, and said at p. 574: 'The town 
of Andrews was operating a municipal electric plant-a public use or 
purpose. Fawcett v. M o u n t  A i r y ,  134 S. C., 125. A necessary ex- 
pense-Const. of S. C., Art. V I I ,  see. 7 ;  W e b b  v. Por t  Commission, 205 
N.  C., 663 (673) ; -11jg. Co. c. Alunzinum Co., 207 N. C., 52 (59). The 
purpose for which the land was used in the Andrews case, supra, being 
for a public purpose or use, is distingukhable from the present case, 
where the use was private, for business purposes.' " The interpretation 
of the Constitution was first considered in R. R. v. Comrs. of Carteret,  
75 N .  C., 474 (476). I t  is there said : "But where the State steps down 
from her sovereignty and embarks with individuals in business enter- 
prises, the same considerations do not prevail. . . . At any rate, we 
do not think the exemption in the Constitution embraces the interest of 
the State in business enterprises, but applies to the property of the State 
held for State purposes." 

I n  interpreting the Constitution there are several factors to be kept 
constantly in mind: (1) Only  one class of property i s  exempted from 
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taxat ion b y  the Constitution. I t  is "property belonging to the State or 
to a municipal corporation," and the General Assembly has said '(used 
~vholly and exclusively for public or school purposes." Beyond this 
class mandafor i ly  exempted, there is a second class which the General 
Assembly is permitted to exempt. There can be no other exemptions. 
The General Assembly "has no power to make other exemptions. I t  is 
impliedly forbidden to do so." Loan Association v .  Commissioners, 115 
N .  C., 410 (413). (2) T h e  general rule i s  that  all property in the S ta te  
i s  liable to taxation. "The general rule established by the Constitution 
is that all property in this State is liable to taxation, and shall be taxed 
in accordance with a uniform rule. Exemption of specific property, 
because of its ownership by the State or by municipal corporations, or 
because of the purposes for which i t  is held and used, is exceptional." 
Hospital v .  R o w a n  County ,  205 N .  C., 8 (10). (3) P.;-ovisions exempt-  
ing property from taxat ion are to be strictly construed against the ex- 
emption.  The accepted rule of construction applicable to exemptions 
in that they '(should be construed strictly, when there is room for con- 
struction, against exemption and in  favor of taxation." Hospital v .  
R o w a n  County ,  supra, citing Trustees  v .  Aoery  C o u n t y ,  154 N .  C., 469; 
United Bre thren  v. Comrs., 115 N .  C., 489. Because of this rule of 
strict construction, if the Court has any doubts as to the applicability 
of an exemption, "they should be resolved in favor of liability to taxa- 
tion." United Bre thren  v. Comrs., supra, (497). "No exemptions 
should be made or upheld unless clearly coming within the constitutional 
provision, . . ." Southern  Assembly v. Palmer,  1613 N.  C., 75 (82). 
The United States Supreme Court has laid down an even stronger rule, 
as follows: No claim of exemption from taxation can be sustained 
unless established beyond all doub't. (Italics mine ) Railroad v .  
Supervisors, 93 U. S., 595; Railroad v. Guffey,  120 U. S., 569. 

I n  Vil lage o f  W a t k i n s  Glen v. f lager, C o u n t y  Treasurer, 252 N.  Y .  S., 
146, 140 Misc., 816, which cited the Carteret C o u n t y  ccse, supra, as one 
of many cases to the effect that the exemption of property from taxation 
applies only when the property is "actually devoted to a public use, or 
to some purpose or function of government." The noie in 3 A. L. R., 
1439, at  pp. 1441, 1442, cites the Carteret C o u n t y  case, supra, in sup- 
port of the same principle; and the United States Supreme Court, in 
Power & Light  Co. v .  Seattle,  291 U. S., 619 (636), 34 S. C. Rep., 542 
(550), 78 L. Ed., 1025 (1036), likewise cited the Cartcret C o u n t y  case, 
supra, as authority for this position. I t  seems clear that not only this 
Court but other courts and text-writers generally regarded the principle 
of the Carteret County  case, supra, as controlling in this State until the 
dicta (already referred to above) in  i lndrews  v. C l a y  County ,  supra. 
My view here is that this Court should be bound by the principle of the 
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earlier case rather than follow the dicta in the Clay County case, supra, 
which has been disamroved and will result in confusion when there are 

L A 

two opposing lines of decisions on the same proposition in the same 
jurisdiction. 

As between State and local governments the problem is much the 
same as between the Federal and state governments; concerning the 
latter, Justice Stone, in Metcalf & E d d y  v. illitchell, 269 U. S., 514, 
523-24, wrote that the limitation upon the taxing power of each, so far 
as it affects the other, "must receive a practical construction which per- 
mits both to function with the minimum interference each with the 
other; and that limitation cannot be so varied or extended as seriously 
to impair either the taxing power of the government imposing the tax 
. . . or the appropriate exercise of the functions of the government 
affected by it." This statement is quoted with approval by Chief Justice 
Hughes in the recent case of James v. Dravo Contracting Co., Supreme 
Court Law Ed. Advance Opinions, Vol. 82, No. 5, p. 125. 

Since Chie f  Justice Marshall,  in 1819, laid down the fundamental 
that "the to tax involves the power to destroy" (Marbury  v. 
Madison, 4 Wheaton, 316, 431), we have come to recognize another 
truth-the power to exempt from taxation also involves the power to 
destroy. Used by governments as a shield, i t  operates as a subsidy of 
governmental excursions into the field of private enterprise thus placing 
the private competitor, who bears his share of taxes, at  such a disad- 
vantage that he i s  fortunate if he is able to survive. 

-2 

That only the property of the State, or a municipality, devoted to a 
public purpose and use, should be tax-exempt is supported by the strong- 
est reasons. The Supreme Court of the United States has noted "A very 
large proportion of the property within the states is employed in the 
execution of the powers of the government," and if we too liberally 
"exempt from the liability to contribute to the revenue of the states it is 
manifest the state governments would be paralyzed." Railroad Co. v. 
Penniston, 18 Wall., 5 (33). Again, in Willcuts  v. Bunn ,  282 U. S., 
216, at  p. 225, Chief Justice Hughes observed, "The power to tax is no 
less essential than the power to borrow money, . . . it is not neces- 
sary to cripple the former by extending the constitutional exemption to 
those subjects which fall within the general application of nondiscrimi- 
natory laws, and where no direct burden is laid upon the governmental 
instrumentality, and there is only a remote, if any, influence upon the 
exercise of the functions of government." 

u 

A judicial policy of strictly delimiting governmental exemptions ap- 
peals to every sense of fairness and justice. I t  is settled that property 
of governments used in the discharge of necessary governmental funo- 
tions are exempted from taxation; even if i t  were considered wise to 
alter this policy (and such is not suggested), this Court could not do so. 
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However, there is abundant authority, recent as well as early, to the  
effect that  property of state and municipal governments not dedicated 
to public uses and purposes should bear its p r ~ p o r t i o r ~ a t e  share of the  
tax buraen. 

As to property which the General Assembly is permitted to exempt 
from taxation i t  has long been settled that  the exemption is not con- 
trolled by the mere determination of ownership, but turns upon the use 
to vhich  the property itself is put. Loan *lssociation u. Commissioners, 
115 N .  C., 410; United Bre thren  v. Colnrs., 115 N. C'., 489; Davis v. 
Salisbzrry, 161 N. C., 56 ;  Corporation Cow~mission z.. Construction Co., 
160 N. C., 582 (588). 

To assume tha t  past leaders foresaw, and provided in detail for  the 
solution of, our every problem is to credit them with a clairvoyance for 
xhich  the most inspired leadership does not contend; to assume that  we 
can foretell, and provide rigid rules for all the difficu ties of posterity 
would assume a position of ~ ~ h i c h  no learned judge today would be 
guilty. Our primary duty is to face the compelling d2mands of today 
and in the light of those demands to achieve, as f a r  :is may be, what 
Justic-c Cordozo has poetically called "that svmimetr;q that  men call 
Justire, thc adaption of the rule of life to the symmetry they call 
Divine." 

"A word is not a crystal, transparent and unchanged; i t  is the skin 
of a living thought and may l a r y  greatly in color and content according 
to the circumstances and the time in which i t  is used," says M r .  Just ice 
Holmes  in T o w n e  P .  Eisner,  2-15 U. S., 415. Cole 2..  Fibre Co., 200 
N .  C., 484 (489). 

The Constitution, Art. V, sec. 5,  should be construed in  the present 
day situation. We have millions of acres of land in  North Carolina 
taken off the t a s  books for governmental purposes, public highvays, 
schools, parks, etc. We have millions of dollars loan(2d in this State 
by the 11. 0. L. C. on land and millions of dollars loaned in  this State 
hy the building and loan associations, corporations, and individuals that  
lend on land. This decision would mean that the H. 0. L. C. would 
have rental property that  i t  purchased a t  foreclosure sales, the land free 
of tax, and the building and loan and others would have to pay taxes. 
This is not justice. I t  creates favoritism and special privileges, which 
the law abhors. The  property in the present case mas purchased by the 
Comniissioner of the World W a r  Veterans Loan Fund of North Caro- 
lina, i t  is being rented, and there is no good reason under the Constitu- 
tion and statutes of the State, in law or in equity, why i t  should be 
exempt from taxes. Our government is founded on equal rights to all 
and special privileges to none. 

I t  may be that  land purchased by the HOLC call be taxed, U. S. C. A., 
T'ol. 13, qec. 1433. 
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MRS. MABEL A. PORK v. C. T. TORI<. 

(Filed 5 January, 1938.) 

1. Husband and  Wife § 6- 
In  this State a wife has the right to bring an action for actionable 

negligence against her husband. 

2. Automobiles § 2 0 b  
The negligence of the driver will not be imputed to a gnest in the car 

unless the guest is the owner of the car and has some kind of control 
over the driver, or unless they are  engaged in a joint enterprise or joint 
adventure. 

3. Trial § 2 2 L  
On a motion to nonsuit, the evidence which makes for plaintiff's claim 

is to be considered in the light most favorable to plaintiff, and he is 
entitled to every reasonable intendment thereon and every reasonable 
inference therefrom. C. S., 567. 

4. Automobiles §§ 17, 1Sg-Evidence t h a t  skidding was t h e  result of neg- 
ligence held sufficient to be submitted t o  t h e  jury. 

Evidence that defendant drove his car 55 to 60 miles per hour on a x e t  
highway into a sharp curve, that the tires of the car mere worn smooth, 
and that the car skidded, resulting in the injury in snit, is  he ld  sufficient 
to be submitted to the jury, it  being for the jury to determine whether 
the skidding was the result of defendant's alleged negligence in operating 
the car and negligence in failing to equip his car with safe tires. 

5. Automobiles § 2 G E v i d e n c e  held not  sufficient t o  require submission 
of issue of contributory negligence of guest i n  car. 

In  this action by a wife against her husband to recover for injuries 
sustained when the car driven by her husband skidded on a curve, there 
was no evidence that the wife knew or had reasonable ground to believe 
that the tires on the car were worn smooth, and no evidence that the 
parties were engaged in a joint enterprise, or that the wife had any 
control over the operation of the car. There mas some evidence that the 
wife remonstrated and asked her husband to slow down the speed of the 
car. Held: There was no sufficient evidence of contributory negligence 
on the part of the wife requiring the subnlission of the issue to the jury. 

6. Appeal and  Er ror  5 39d-Exclusion of impeaching evidence held not 
prejudicial where effect thereof was obtained by cross-examination. 

The witness made a written statement shortly after the accident in suit. 
On cross-examination she testified that she did not remember a statement 
therein contradictory to her examination in chief, but stated she did not 
deny having made such statement in the writing. Held: The refusal of 
the trial court to permit defendant's counsel to have the witness read the 
statement for the purpose of impeaching the witness is not prejudicial 
error, since the identical impeaching evidence was obtained on the cross- 
esainination. 
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7. Appeal and E r r o r  5 6a- 
An exception to remarks of counsel on the argument must be taken a t  

the time in order for an assignment of 6,rror based thereon to he con- 
sidered on appeal. 

8. Trial 3 7-Whether counsel should be perniitted t o  conlnlrnt on failure 
of par ty t o  take stand to refute  personal charges held fo r  court. 

I n  this action the method by which an insurance adjuster obtained 
written statements offered in evidence was attacked, and the trial court 
permitted plaintiff's counsel, over defendant's objection, to comment on 
the failure of the adjuster to take the stand. Held: The failure of the 
adjuster to take the stand and rebut the charges as  t o  his methods was 
a circumstance to be considered by the jury, even thollgh he was not a 
party, and whether the comment should be permitted was within the 
sound discretion of the trial court. 

9. Autonmbiles 18h-Instruction i n  regard t o  legal effect of speed i n  
excess of 45 miles per hour  held no t  prejudicial i n  this case. 

An instruction that the jury might find, but were no: required to find, 
that  a speed in excess of forty-five miles an hour was mlaviful, but that 
if they should find such speed was unlawful i t  would constitute negli- 
grnce p o .  sc, N. C. Code, '7621 ( 4 6 ) ,  is held not prejudicial under the 
evidence in this case tending to show special hazards in that defendant 
was driving into a curve on wet $avement with worn, slick tires, a t  a 
speed in escess of forty-five miles per hour. 

10. Evidence 47- 
The admission of testimony of certain physicians as  to plaintiff's inju- 

ries hcld not error under authority of Kei th  2;. Gregg. 210 N. C . ,  802. 

BARNHILL, J., dissenting. 
STACY, C. J., and WINBORNE. J.. concur in dissent. 

APPEAL by  defendant f r o m  I'less, .T., and a jury,  a t  March  C'ivil 
Term,  1937, of WAKE. S o  error .  

T h i s  is  a n  action f o r  action:rhle negligence hrought by 1)laintiff 
against defendant to rccovcr clan~agee. T h e  defendant tlenietl negli- 
ge l~ce  and  set up the 1)lca of contributorv n~gl igence .  7'he plaintiff a11d 
defendant  a r e  husband and  n i fe ,  h a ~ e  been marr ied t o  cach other fo r  24 
years  and  h a r e  five children. 

T h e  defendant 11ad a n  engagenlrnt i n  Charlotte, N. C., on 2 Julie.. 
1935, about 12:30 p. In., to  h a r e  a c20ntr:ict s i g n ~ d ,  i ~ n d  left Raleigh 
about 9 o'clock-about a half hour  late-in his ca r  t a k m g  the plaintiff, 
his  wife, who n a s  r iding with hiin on the  front  seat,  and their  daughter  
Mabel, who mas r id ing  on the  r e a r  sent. T h e  plaintiff feqtified. iu  p a r t :  
"It was cloudy la te r  on and  i t  v a s  cloudy n h e n  n e  left Allhemarle. I t  
was not  ra in ing  u h e n  we left Allbenxtrlc. I can't recall exactly a t  mhat 
place we first saw signs of r a i n  a f te r  n e  left Albemarle. W e  .aw the  
r a i n  coming i n  f r o n t  of us. I was able to  tell t h a t  the  r a i n  was ap-  
proaching us. Q. At  what  speed was your  husband driving h i s  anto- 
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mobile at the time you mere traveling from Albemarle and saw the rain 
approaching? Ans. : I would say 55 or 60 miles an hour. The road 
curved a little to the left and then to the right and straightened out. 
. . . Q. Have you got any estimate in your mind? Ans.: The rain 
was only for such a minute, a shower, we must have been right near the 
curve or right at it when the rain struck us. Q. Did your husband, 
when the rain struck you, slow up at any degree at a l l?  Ans.: Ko. Q. 
I beliere you say it was 55 or 60 miles an hour? Ans.: Yes. Q. And 
he did not slow u p ?  Ans.: Xo. Q. Did the car go around the first 
curve to the left? ,4ns.: I t  went partly around and then he tried to 
straighten-I thought we were going over that embankment-and he got 
it straightened and ment orer the embankment on the other side. Q. 
You were in the midst of the first curve when what happened to the 
car?  dns .  : When it went to straighten out. Q. d f te r  passing the first 
curve? Sns. :  Yes. I don't recall his slowing his car at  all while we 
went around the first curve. The car skidded when we were going 
around the first curve. When we got to the second curve the car went 
over the embankment on the right. I t  first ment to the left and then to 
the right. I would not know how close the car was to the curve when 
the rain struck. Mabel called attention to the rain coming. My hns- 
band could hear her. I couldn't say how long that was before reaching 
the curre. I don't recall my husband's making any comment at that 
time, When the car went off the road the last thing I remember was 
hearing that horrible sound of the motor and the next thing was I mas 
being pulled out of the car." The plaintiff mas permanently injured. 
Several physicians testified to this effect. The plaintiff's testimony, 
in substance, was corroborated by her daughter, Mabel York. 

Xabel Pork testified, in par t :  "Q. State whether or not after you 
lcft Albemarle and before the injury there mas any conversation be- 
tveen your mother and yourself on the one hand and your father on 
the other? Q. Was there a conversation? Ans.: Yes. Q. What was 
said? Ans. : Mother told daddy to slow down and he didn't." 

P. A. Kelly testified, in par t :  "Yes, I recall an occasion in that year, 
ill December, 1933, when Mr. York purchased some tires for his Terra- 
plane automobile. They were Kelly-Register tires, 6GOO 610. Yes, 
they were all four tires. The approximate mileage of the Terraplane 
automobile mas 8,000 miles at  the time that I put these tires on. I saw 
the car in October, 1934, ten months after I sold them. We sold the 
tires in December, 1933, and he had 13,000 miles on the Register tires 
then. H e  mas driving on them at that time. At that time I was work- 
ing a t  Rogers Tire Company. Q. Did you have any conversation with 
Mr. York at that time about the tires? Ans.: Well, this particular time 
Mr. York came in and filled up with gas and oil and also checked his 
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tires and battery. I n  other words, checked the car, 2nd I called Mr. 
Pork's  attention that  his tires were getting slick-told him they were 
getting slick and I nould like to sell him U. S. Royals. Q. Wha t  was 
the condition of the t ires? Ans.: The  fabric wasn't showing, but- 
That  n-aq in  October, 1931. H e  had those tires in March, 1935. About 
ererg weck Mr. York would come and ha re  something done. H e  would 
l e a ~ c  the car and get it later, or  his.son would. Q. Did you have any 
further conr.ereation with h im during tha t  period about the condition 
of the t ires? d n s . :  Yes, sir. H e  bought a battery from me in March, 
1935, and I said, 'You still got those tires, but you are almost to the 
fabric and I don't beliere I would take any more chances.' H e  said, 
'I don't know nhether I like your tires, I will probably see you, but I 
can't buy the tires now.' Q. You told Mr. York that  you didn't believe 
you would take any more chances with the t ires? What  did he say?  
Ans. : Well, he said, 'I know you are right, but I am not i n  a position 
to buy the tires now.' (Cross-examination.) Yes, I made a n  exami- 
nation of these tires. I checked them to see if the fabric was showing. 
The fabric nasn't showing but the tires mere slick. I could stand and 
look a t  that  tread and tell there was no nonskid on it. I can look a t  a 
t i re and tell if i t  is slick, but I cannot tell if i t  is  just down to the strip. 
Now if i t  was gone through the fabric I can see i t  from standing on the 
side. I could tell they were slick and the nonskid mas gone." 

C. V. York, J r . ,  testified, in pa r t :  "I was familiar with this auto- 
mobile which was in  this wreck, was turned over 0.1 3 June,  1935. 
Kelly-Springfield tires were on the car a t  the time i t  was brought back 
from the wreck. They werc put on the car i n  January ,  1934. They 
nere  purchased from the Carolina Serrice Corporation. Mr. Kelly sold 
them. They were the same tires on it a t  the time of the wreck. . . . 
Q. Do you know how many miles those tires had been from the time 
they mere purchased until the time of the wreck? An:.: 24,000 miles." 

C. K. Wishon testified, in p a r t :  "I recall that  some time in the month 
of June .  1935, Mr. C. T'. York, J r . ,  brought i n  an automobile of hif 
father's. I examined the automobile. Q. I wish you would state to 
the c20urt and the jury the condition of the t ires? Arm : The tires were 
practically worn out. Q. Will you describe their condition as nearly 
as you can?  ,111s.: Well, the tires were morn to  the breakers i n  most 
of them and the tread morn off and par t  of them w x n  down to  the 
breaker strippings." The defendant introduced no evidence. 

The issues submitted to the jury and their answers thereto were a s  
follolvs : 

"1. Was the plaintiff, Mrs. Mabel A. York, injured by the negligence 
of the defendant, C. V. York. as alleged in the complaint? Ans. : 'Yes.' 

"2. Wha t  amount, if any, is the plaintiff entitled to recover of the 
defendant ? Ans. : '$12,000.' " 
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The court below rendered judgment on the verdict. Defendant made 
numerous exceptions and assignments of error and appealed to the Su- 
preme Court. The  material ones and necessary facts will be set forth 
in  the opinion. 

Charles U .  Harris and Ehringhaus, Royall, Gosney Le. Smith for 
plaintiff. 

Xurray Allen and Smith, Leach d i lnde~son for clefendanf. 

CLARKSON, J. I n  this jurisdiction a wife has the right to bring an 
action for actionable negligence against her husband. Roberts v. Roberts, 
185 h'. C., 566 (567) ; Shirley v. Ayers, 201 S. C., 51 ( 5 5 )  ; Jernigan t.. 
Jernigan, 207 K. C., 831. 

I n  Harper v. R. R., 211 N. C., 398 (402), citing many authorities, it 
is  said:  "It is well settled in  this jurisdiction that  negligence on the 
par t  of a driver of a car will not ordinarily be imputed to another occu- 
pant unless such other occupant is the owner of the car and has some 
kind of control over the driver. They must be engaged in  a joint enter- 
prise or joint venture. Automobile driver's negligence is not, as a gen- 
eral  rule, imputable to a passenger or guest." 

The defendant introduced no eridence. At tlle close of plaintiff's 
evidence the defendant in the court below made a motion for j ud<pen t  
as i n  case of nonsuit. C. S., 567. The  court below overruled the 
motion and in  this we can see no error. The evidence which 1nake5 
for plaintiff's claim, or tends to support her cause of action, is to be 
taken in its most favorable light for tlle plaintiff, and die is entitled 
to the benefit of every reasonable iiitendincnt up011 the evidencc ant1 
every reasonable inference to be drawn therefroni. 

I t  is alleged in the complaint, and we tliink the eridence sustains the 
allegations: "That defendant negligently and carelessly drove his au- 
tomobile a t  a high and dangerous speed; that he continued to negligently 
and carelessly drive his automobile a t  a higll and dangerous speed in 
the face of and into a fast approaching storm and rain and into a sharp 
curre  in the road. Tha t  he negligently and carelessly failed to equip 
his automobile with tires that  were safe to drive, and did negligent!y 
drive his automobile with tires that were unsafe." 

I n  Waller v. I l i pp ,  208 hT. C., 117 (120), it  is sa id :  "There was evi- 
dence from which the jury could find that the skidding of the auto- 
mobile was the result of the negligence of the defendant in driving an  
automobile with tires which he knew \yere worn out and slick, on a 
highway which was wet and slippery, a t  a rate of speed which, although 
not ordinarily unlawful under all the circumstances shown by the eri-  
dence. C. S., 2621 (45)." Butner z.. TT'hiflozu, 201 S. C., 749; SOP 
fleet v. Hall, 204 S. C., 5 7 3 ;  l'aylor z.. Rierson, 110 S. C., 185 (138-9). 
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The defendant in his answer denied negligence and set up the de- 
fense: "That the accident referred to was unforeseeab:e and unavoid- 
able, but that if the defendant was in any manner negligent in the 
premises, which is again denied, then and in that event the plaintiff 
mas also negligent in that she permitted, allowed, and acquiesced in the 
operation and driving of the said automobile in the manner in which 
it was driven a t  the time of said accident, with full knowledge of and 
opportunity of knowing the condition of said automobde, and that in 
making the said trip and in driving said automobile thcb defendant was 
acting in the joint interests and for the mutual benefit and pleasure of 
the plaintiff and the defendant; that if the defendant was negligent i n  
the premises, which is specifically denied, then the said negligence of 
the plaintiff contributed to and was a proximate cause c~f said accident, 
which contributory negligence of the plaintiff is hereby pleaded as an 
additional defense to and in  bar of this action." 

There was no sufficient evidence to show that plaintiff knew, or by 
the exercise of due care had reasonable ground to believs, that the tires 
were slick and worn out. Plaintiff testified, on cross-(3xamination by 
defendant, "I don't know anghing  about the condition the car was in." 
There was no evidence of a joint enterprise or that plaintiff had any 
control over the car which defendant was driving. Charnock v. Re- 
frigenzting Co., 202 1. C., 105 (106).  Plaintiff mas a passenger or 
guest in the car. There was no sufficient evidence to mbmit an issue 
of contributory negligence to the jury. Mabel York teltified, in pa r t :  
"Mother told daddv to slow dowi and lie didn't." We do not think 
any of these defenses can be sustained under the facts an 1 circumstances 
of this case. 

Mabel York mas recalled. ,111 "adjuster," a Mr. Greene, on 2 July, 
1935, shortly after the accident, had gone to her and gotten a statement 
from her. On cross-examination she testified, in par t :  "Q. you don't 
now recall having said that X r .  York slowed down? Ans. : Xo, I 
don't. Q. You don't deny that you said it at that time, do you? Ans. : 
No. Q. Miss York, I wish you would please read to the jury the state- 
ment which you admit you signed and which bears the date of :! July, 
1935, relative to the time, place, and manner in which this accident 
occurred and the conversation between yourself and your mother at the 
time? Objection by plaintiff; sustained; exception. If permitted to 
answer the foregoing question the witness mould have answered ant1 
read the statement as follows : (Statement set forth.) (By plaintiff's 
counsel) : We repeat that me have no objection to defendant's offering 
the statement in evidence. (By defendant's counsel) : I: repeat, plain- 
tiff's counsel says he has no objection to our offering the statement. and 
I repeat that we have no objection to his offering writing of his witness 
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signed by her. (By the court) : The court rules that either side may 
introduce the statement, and that i t  is apparent that neither side is 
going to. (Redirect examination.) I was at home alone when I signed 
it." I n  the statement she says: "It  was raining heavily in front of us 
and that father reduced his speed." The statement would have shown 
exactly what was elicited on the prior cross-examination that she did 
not deny about putting in the statement about her father "slowed down." 
This made the written statement immaterial. 

I n  Lockhart's N. C. Handbook of Evidence (2nd Ed.), part of see. 
276, citing authorities, is the following: "That documents containing 
substantive evidence could not be introduced while cross-examining a 
witness when an opportunity was given to introduce the document at 
the proper time, that new substantive evidence could not thus be brought 
out if opportunity was given to introduce it at  another time, and that 
impeaching evidence brought out on cross-examination must be con- 
fined to its impeaching effect and not be used as substantive evidence." 

The defendant contends that certain remarks on the argument by - 
plaintiff's attorney to the jury were improper and prejudicial. The 
record discloses: "No exception was taken at the trial by defendant, but 
in its case on appeal defendant excepts." I t  is well settled that the ex- 
ception must be entered at  the time. C. S., 643 ; Borden  v. Power Co., 
174 N.  C., 72 (73) ; Rawls v. h p t o n ,  193 N .  C., 428 (431). "(By Mr. 
Royall) : I was just referring to Mr. Greene. I think it is perfectly 
proper-'Gentlemen, they did not put on the man that took the state- 
ment. Didn't put him on the stand.' Defendant objects; objection 
overruled; defendant excepts." The argument was perfectly legiti- 
mate, at  least in the sound discretion of the court below. The "ad- 
juster," although not a party to the action in  obtaining the statements 
and what i t  contained, was inquired into by defendant. The charge 
made as to the method of obtaining the statements and not refuted 
by him was a "pregnant circumstance." 

I n  criminal cases the defendant is competent, but not compellable to 
testify. N. C. Code, 1933 (Michie), sec. 1799. I n  civil cases the 
failure of the defendant to take the stand to testify as to facts pecu- 
liarly within his knowledge and directly affecting him is "a pregnant 
circumstance" for the jury's consideration. H u d s o n  v. Jordan,  108 
N.  C., 10 (12). As pointed out in Goodman v. Sapp,  102 N.  C., 477, 
the earlier cases declared that "the mere fact that a party, plaintiff or 
defendant, did not testify in his own behalf was not the proper subject 
of comment," but that case held that this must be left ordinarily to the 
sound discretion of the trial judge. However since the H u d s o n  case, 
supra, the principle of that case has been frequently approved. I n  
Powell v. Strickland,  163 N.  C., 394 (402), it is pointed out that the 
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jury should presume nothing against him from the bare failure of a 
party in a civil action to testify, but "when he is called upon to  ex- 
plain, the case is different." 111 I n  re  Hinton,  180 N. C., a t  p. 212, 
TTralX.tr, J., declares: "Wc are a t  a loss to  conceive why propounders 
did not take the witness stand and refute the personal charges made 
against them unless they knew them to be true and unanswerable, or  
felt tha t  they could not overcome the evidence of their !ruth offered by 
tlic c.n\eators, or did not wish to undergo the ordeal of a severe cross- 
examination, which might disclose to the jury how ~a fee l ing ly  they 
had treated the carentors who, because of their helpless and hopeless 
condition, Twre entitled to their care and protection instead of being 
t l i ~  vi&m of their cupidity. There can be no wonder that  the verdict 
was against them. Evidence of this kind mas competent for  the jury 
to consider, for when one can easily disprove a charge by testimony 
n ithin his control, and \\ hich he can then produce, and fails to do it,  i t  
is some proof that  he cannot refute the charge." The rule of the IIud- 
son ctrse, slipra, has been repeatedly approved and followed in  recent 
cases decided by this Court. See W a l k e r  v. W a l k e r ,  201 N.  C., 183 
(184) ; Pltckcf t  1 % .  Dyer, 203 N .  C., 684 (690) ; X n x w e l l  v. Distr ibut ing 
Co.. 20-1 N. C., 309 (316). 

S. C. Code, supra ,  sec. 2621 (46),  in par t  is as follows: "(a)  N o  
pel.-on sliall drive a vehicle on a highway a t  a speed greater than is 
reaconablc and prudent under the couditions then csisti lg. (b )  Where 
no special hazard exists the following speeds shall be lawful, but any 
speed in  excess of said limits slinll be prima facie  eridrnce tliat the 
speed is not reasonable or prudent and that i t  is unlawful: . . . 
(1) Forty-fire miles per hour under other conditions." 

The court bclow charged: "N~TY,  gentlcrnen of the ju:y, if the plain- 
tiff shall liave satisfied you by the greater weight of the evidence that  
tlic defendant n a s  operating his car at a y>ced in esccqc of 45 miles an 
hour upon tlw ocacasion in qilcstion, the court instructs tr.ou that  tliat is 
el-iclence from \ \h i rh  you may, but are not required to, find that  he wa? 
1-iolating the l a~v .  I f  you slinll not so find, then, gentlemen, that  would 
not constitute negligence in io  f a r  as that feature of the case is con- 
cerned, hut if you sliould so find, then the court ins ructs you that  
TI ould constitute negligence per se." 

I*ndcr the facts and circnmstances of this case n c  can see no prcju- 
tlicial error in the charge. From the evidence, under the conditions 
then esisting and the speed under tlic hazard existing, orer 43 miles an 
hour is un1:lnful and therefore negligence per se. 

I n  L l l b ~ . i f f o r ~  I.. l I i l1 ,  160 h-. P., 429 (4301, we find: "This and other 
e d m c o  ~vhich  n e  need not set out in detail (C. S., 2316), tended to 
show a breach of more tlimi oile statute. A brcacll of either is negli- 
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gence per se; the causal relation between the alleged negligence and the 
injury being, of course, a question for the jury. . . . (Citing au- 
thorities.) I n  reference to concurrent negligence we have held that  
where two proximate causes contribute to an  in jury  the defendant is 
liable if his negligent act brought about one of such causes. X a n g u m  
v. R. R., 188 N.  C., 689; H i n n a n t  o. Power  Co., 187 N. C., 288; White 
v. Real ty  Co., 182 N .  C., 536; Wood e. Public Corporation, 174 S. C., 
697; I Iar ton  v. Telephone Co., 141 X .  C., 455." 

The objections and assignments of error as to the answers of certain 
physicians who gave their opinion as to plaintiff's injuries cannot be 
sustained. X e i t h  v. Gregg, 210 N. C., 802 (808). 

There are numerous exceptions and assignments of error made on 
the tr ial  and to the charge vhich cannot be sustained. FTe have es- 
amined defendant's brief and additional authorities, but the lam is vell  
settled i n  this State in matters of this kind. On the whole record we 
find no prejudicial or  reversible error. The  charge given covered every 
aspect of the case and the law applicable to the facts, and complied with 
C. S., 564. W e  repeat, as said in Davis v. Long,  189 N. C., 129 (137) : 
"The case is  not complicated as to  the law or facts. The  jurors are 
presumed to be men of 'good moral character and sufficient intelligence.' 
They could easily understand the law as applied to the facts." 

I n  the judgment of the court below we find 
N o  error. 

BARNHILL, J., dissenting: Plaintiff was injured while riding as a 
passenger on the automobile of the defendant, going from Raleigh to 
Charlotte, the accident occurring on the westerly side of Albemarle. 
Plaintiff alleges that  the defendant drove his automobile at a higli and 
dangerous speed; that  he continued to  drive the same a t  a high and 
dangerous speed in the face of and into a fast approachirlg storm and 
rain, and into a sharp curve in the road, and that  his automobile was 
equipped with tires tha t  were unsafe. She bases her right to recover 
upon evidence which she contends sustains these allegations. 

She  testified that  the defendant, after leaving Raleigh and until the 
accident, drove his car a t  a rate of speed of 5 5  or 60 miles an hour ;  
that  after leaving Albemarle she obser~ed a rapidly approaching rain 
or storm; that  after the ra in  came the defendant continued to operate 
his  car a t  said rate of speed ~vi thout  slowing down for a period of a 
couple of minutes, and into a sharp curve. .It the rate of speed she 
testified he was going he drove his automobile from one to two miles 
upon wet pavement and i n  a ra in  storm without slowing down. And 
yet she states that  she did not protest or object or call his attention to 
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the approaching storm. She  does say tha t  she and he* daughter, who 
was on the rear seat, discussed the storm. 

Upon this evidence was i t  not the duty of the judge to submit an 
issue to the jury on the defendant's plea of contributory negligence? 

There is a wide rariety of rules applicable to the corduct of a guest 
in an  automobile. A t  one extreme is the requirement tha t  the guest 
must exercise the same care as the driver. Read v. S. Y .  Cent. & H .  
R. R. Co., 219 N.  Y., 660, 114 N. E., 1081. At  the other extreme is the 
rule that  the guest must remain silent. Alost  v.  W o o d  and Drayage Co.,  
Inc., 10 La. App., 57, 120 So., 791; Tell ing Belle V e r n c n  Co. v. K r e n z ,  
34 Ohio App., 499, 171 N. E., 357; Schlosstein v. Ber,zstein, 293 Pa. ,  
245;  142 Atl., 324. Between the two extremes lies the majority view- 
that  a guest is bound to use ordinary care under the circumstances. 9 
N. C. Law Review, 99; 11 ibid., 349, 350, and cases cited to this effect 
in these notes. 

The cases in this State indicating the duty of a passenger are quite 
limited. The  doctrine of contributory negligence as applied to guests 
i n  automobiles appears to hare  been lifted from the older law of master 
arid servant, and was first treated in  this State as  "imputed negligence" 
in c a s ~ s  in which the guest had some degree of control over the driver 
of the automobile. Puuc!/ v. R. El., IS1 N. C., 137, 142, and cases cited. 
But since there are relatirely few instances in which the guest has any 
real control over the drirer, it  was necessary to adopt a broader rule. 
This was first done in Ri?lg I ! .  P o p e ,  202 K. C., 334, i n  which the 
opinion quoted from Huddy, Automobile Law, Vol. 5-6, 9th Ed.  (1931), 
a t  p. 263, approring a statement to the effect that  the duty of the guest 
to remonstrate against excessire spced existq, but as it i.; not an abso- 
lute one, it usually presents a question for the jury. Tha t  case also 
quoted a t  length from Krac~.qc 1 % .  H a l l ,  195 Wi.;., 563, 217 N. W., at p. 
292, whieh recoguizes the duty to protest, but pointy out that  since pro- 
tests can appeal only to the driver's sense of courtesy and are likely 
to arouse his  displeasur~,  whether a person in the exercise of ordinary 
prudence would hare  continued to remain in the car 01% insisted upon 
leaving the car is usually a matter for the jury. The  Klng case, supra, 
for the first time, numbered Nor th  Carolina among those states following 
the moderate or middle-ground rule-that a guest is bound to exercise 
that  degree of care which would be exercised by a person of ordinary 
prudence under the circumstances. The trial judge in  that  case laid down 
this rule, and the Court in the opinion approved it. The same rule 
applies here as in other negligence (%ares. I n  Sorf leet  v. Hall, 204 N. C., 
573, the opinion declared it to he "conceded" that, under vertain circum- 
stanceq, a guest liaq the duty of protesting against exces<;ive speed, and 
upon failing to do so is barred from recovery. Thus  we find the funda- 
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mental rule accepted in North Carolina, but i t  is significant that  the 
Court. as yet, applies it with reluctance, as indicated by the fact that  
in both of these cases in which the rule has been laid down the opinions 
declared that  the rule did not apply ( in  the King case, supra ,  i t  was inti- 
mated that  the duty did not exist where the driver's negligence is willful 
and wanton, and in the Norf leet  case, supra,  i t  was noted that  the guest 
did not have sufficient time to protest). Accordingly, we have a rule 
established but as vet without the essential distinctions and refinements 
of a mature rule of law; naturally the Court has been cautious in apply- 
ing such a rule. 

Our  Court has not yet indicated whether a distinction is to be noted 
between the duty to warn against a generally dangerous  condi t ion (i.e., 
excessive speed, wet pavement) and the duty to point out a perceived 
danger  (i.e., approaching train, sudden cloudburst). J u s f i c e  Brogden ,  
in his dissent in the Norf leet  case, supra,  vigorously assaulted the entire 
philosophy of our contributory negligence rule as being too lenient upon 
the gratuitous guest and too severe upon the driver, declaring in  his 
usual laconic and colorful fashion that  to permit a "thumb-rider" to 
recowr from a driver transporting him as a courtesy was equivalent to 
saying that  "a person can r&overdamages for being bitten by his own 
dog." S o r f l e e t  v. B a l l ,  supra ,  at  p. 580. There is tremendous force in 
his observations. Assuming, howcver, that  the rule to which he objected 
is now established, there is yet the possibility of determining fine points 
and hair-line distinctions against the gratuitous guest and in favor of the 
neighborly driver. The l k v  should-not enco&age individuals to sue 
their relatives, their neighbors, and kindly friends when they are over- 
taken by mere accidents. 

"The law is well settled by authorities too numerous to cite that  a 
gratuitous guest cannot recover for his host's negligent operation of an 
automobile, if conscious of apparent danger or faced with such condi- 
tions and circumstances as would herald danger to a reasonably pru- 
dent man, he fails opportunely to protest or acquiesces therein." Dale U. 
Jaeger ,  44 Idaho, 576, 288 Pac., 1081, 1082. "Where possible danger 
is  reasonably manifest to an  invited guest, and she sits by without 
warning or protest to the driver and permits herself to be driven care- 
lessly to her own injury, she becomes a coadventurer in the risk, and is 
thereby barred of recovery." Clise  v. P r u n t y ,  108 W. TTa., 635, 152 
S. E., 301, 203. T o  the same effect see Cyclopedia of ,lutomobile Law, 
Huddy, 9th Ed., Vol. 5-6, sec. 130; Cyclopedia of Automobile Law and 
Practice, Blashfield, Perm. Ed., sees. 2413, 2414; Auton~obiles, Berry, 
7th Ed., 5 ,  171, 172, and numerous cases cited in these texts. 

Usually the law embodies the playing rules of good sportsmanship. 
I f  I am correct in interpreting the everyday social and business ethics 
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of our times, there was e~ idence  indicatinq tha t  the plaintiff, herself 
a t  fault, here violated the rules of good $portqmanship by charging her 
husband with negligence when, in my  opinion, she likeorise violated the 
mandates of the l a x .  ,Iccording to her testimony they were both '(off- 
side." but he alone suffers the penalty. 

I n  this case the driver x i s  occupied at the \\-heel while driving a t  a 
high rate of speed. The guest saw the sudden cloudburst as i t  ap- 
proached. The evidence is  conflicting as  to vhether shc x-arned him a t  
d l ,  and i t  is even more doubtful that  the warning protejt, if given, mas 
1 igorous a i d  insistent. She XIS qatisfied to  trust her husband's judg- 
ment, though she saw impending danger possibly unknown to him. 
Why should the court be "more solicitous of her welfart. than  she was" 
for her own safety? I f  she was silent she acquiesced ill his negligence. 
If she spoke, it is for the jury t o  say whether her ~ ~ o r d : ,  amounted to a 
protest sufficient to free her from the natural liability for passive ac- 
ceptance of another's negligence. It is  conceded that  it is her duty to  
warn the dr i rer  of generally dangerous conditions; if he danger is a 
sudden one perceived by her and possibly not perceived by the driver, 
the duty to warn the dr i rer  is even stronger, and it becomes even more 
imperative tha t  there be ample proof of her protest. Here there was 
a duty upon her to protest, and the evidence that  slle discharged this 
duty is  weak in two respects: (1) There is conflicting eridence as to 
mhethcr she entered any protest, and ( 2 )  if she did protest, her lan- 
guage is  not given and the force with r l ~ i c h  i t  was u t ~ e r e d  is not de- 
scribed. 

This is a case in  whirl1 a wife is suing her husband. I t  is not diffi- 
cult to read between the lines and ascertain that  ~ r h i l e  the parties to 
this action contemplate tha t  tlie recorery will remain in  the family, 
they do not anticipate that  tlie judgment will be paid by a member of 
the family. I f ,  in fact, liability is sought to be placed upon another 
who is not a party to the suit, that  party is entitled to hare  the case 
tried in  accord with the law and to ha re  every legitimate defenqe pre- 
sented to the jury. I n  my opinion the evidence is such as to require 
the submission of an  issue of contributory negligence. Fo r  that  reason 
there should be a new trial. 

STACY, C. J., and WIXBORNE, J., concur in dissent. 
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W. L. SETJIOUR v. THE PEOPLES BASK. 

(Filed 5 January, 1938.) 

1. Bills and  Notes 2b- 

Where the name of the maker of the instrument is forged, the instru- 
ment is neither a bill nor a c h ~ l i ,  since the statute provides that a forged 
signature is wholly inoperative, C. S., 3003. 

2. Bills and Notes § 1 2 6  
Where the name of the maker of a check is forged, the drawee bank 

cannot be held to have accepted same by holding same for more than 
twenty-four hours, C. S., 3118. 3119, not being applicable to forged instru- 
ments, but the bank has a reasonable time in which to protest the instru- 
ment a s  being a forgery. 

3. Same: Bills and Xotes § lob--Endorser held liable on forged check 
protested by drawee bank within reasonable time. 

Plaintiff mas an accommodation endorser for the payee of the check. 
The check was deposited in a bank for collection, and upon receipt of the 
check by the drawee bank on Monday, it  advised the purported maker by 
letter that his checking account was insufficient to pny same and asked 
him to present his savings account book if he desired the check to be paid 
from that account. Heavy snows delayed the mail so that the purported 
maker did not receive the letter until late Wednesday, and did not go to 
the bank until Thursday, when he declarecl the check a forgery, and the 
drawee bank protested same and returned i t  to the banli of deposit, which 
charged i t  to the endorser's account. Held: The endorser is not entitled 
to recover the amount of the check from the drawee bank, since the 
drawee bank had a reasonable time within which to protest same, and 
under the circumstances i t  did protest same within n reasonable time, 
C. S., 3118, 3119, not being applicable to forged instruments. 

APPEAL by defendant f r o m  P a ~ ~ k e r ,  J . ,  and EL jury, a t  Apr i l  T e r m ,  
1937, of PERSOP*'. Reversed. 

T h i s  is a c i ~ i l  action brought by plaintiff against the defendant to  
recorer $195.00 and interest a t  the  ra te  of 6 per  cent per a n n u m  f rom 
20 February ,  1936. T h e  action was commenced i n  a justice of the peace 
court  and  n o  pleadings were filed. Judgment  was rendered i n  the  jus- 
tice's court  f o r  plaintiff, and  defendant appealed to  the Super ior  Court.  

T h e  testimony of plaintiff, W. L. Seymour, was i n  p a r t  as  f o l l o ~ s :  
"I have lived i n  South  Boston, Virginia ,  f o r  nineteen years. I h a r e  
had  business transactions n i t h  J I r .  'CTliitt a n d  consider him a Inan of 
a reasonable amount  of n o r t h .  I have llaildled funds  f o r  h i m  in set- 
t l ing a n  estate of his  uncle-the heirs employed m e  as  agent to  sell 
Borne property and  m y  negotiations were mostly with Mr .  D. E. Whi t t .  
A11 of m y  negotiations with h i m  were satisfactory. I n  the course of 
my transactions with N r .  TfThitt I saw liim sigu several deeds and con- 
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tracts and checks making distribution of funds coming into my- hands 
from sale of property. The instrument you hand me as plaintiff's 
Exhibit 'A' is a check dated 13 February, 1936, drawn on The Peoples 
Bank of Roxboro, payable to A. B. Coyne, with D. E. Whitt's name at 
the bottom. On the back it is endorsed by A. B. Coyne and myself. 
The circumstances under which I endorsed it are :  On the morning of 
13 February I came down to my office at  the usual hour and stepped 
out a few minutes; when I came back a young man who. appeared to 
be 24 or 25 years old, nice appearance, was sitting over by the radiator; 
the weather was right cold, and he got up and introducrd himself to me 
and told me his name mas A. B. Coyne and said, 'I've been over in 
North Carolina visiting Mr. D. E. Whitt;  Mr. Whitt's son and myself 
are in school together and are good friends and Nr .  Whitt is also a 
friend of mine, and when I came u p  here the weather has gotten so bad 
that the roads hare gotten almost impassable (that was about the time 
of the heavy snows), and I just couldn't get my automobile away from 
there and so I sold it to Mr. Whitt and he gave me this clieck for $195.00 
and told me to come to your office, that he knew you knew him.' I 
told him I did know Mr. Whitt, and he wanted me to endorse the check 
he showed me or to cash it for him, he said he was on his may back to 
Richmond; he said he walked and got out to Virginia, but lie couldn't 
get to Roxboro on account of the bad roads, and I looked a t  the check, 
and having seen Mr. Whitt's signature and seeing that it looked per- 
fectly all right, I, without any hesitation, told him tl-at Mr. Whitt's 
check was good and I didn't hesitate to honor his check for any reason- 
able amount; in  fact, I had some money 011 hand at that time belonging 
to them. I n  the course of my caonversation wit11 the young man he 
discussed some of tlie business transactions I had had .xith Mr. V h i t t  
and was thoroughly acquainted with practically every transaction I had 
had with X r .  Whitt during the entire time. I thoroughly satisfied 
myself with the genuineness of the vriting and endorsed the check for 
the young man and he took it to the bank I do businesri with in South 
Boston. This happened on 13 February, 1936. The next time I heard 
from the check or tliought about it was Nonday, 24 February, 1936. 
The assistant cashier of the bank at South Boston celled me in the 
bank and said, 'Seymour, I have some grief for you. I came down to 
the bank Saturday, 22 February-the bank was closed that day-and 
opened the mail and found this check you endorsed in the mail returned 
to us through the Federal Reserve Bank.' The check had been pro- 
tested on 20 February, 1036, and returned to my bank. My bank 
charged it t o  my account because  I was an endorser ,  and my account 
paid it. I have not been able to locate Mr. Coyne since then and have 
not collected any part of the check from N r .  Coyne or any other 
person." 
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Plaintiff introduced, as his Exhibit "A," the check, in words and 
figures as follows : 

"Roxboro, N. C., 13  February, 1936. 

P a y  to the order of A. B. Coyne . . . .  . . .  . . .  . . . . . . .  . . .  . . .  $l93.OO 

One hundred and ninety-fire and no/100 dollars for used car. 
(S) D. E. WHITT." 

Stamped across the face as follows: "Forgery. Protested for non- 
payment. J. B. Riggsbee, N. P. 2-20-1936." 

Endorsed across the back as follows: "A. B. Coyne, W. L. Seymour.'' 
Other endorsements of banks in rubber stamp showing check sent by 

South Boston bank to Federal Reserve in Richmond, Va., and by Fed- 
eral Reserve to The  Peoples Bank a t  Roxboro, S. C. 

D. E. Whi t t  testified, in p a r t :  '(I live in Holloway's Township and 
am acquainted with Mr. Seymour. I hare  had business transactions 
with him. . I  am a customer of The Peoples Bank of Roxboro, S o r t h  
Carolina. I received the letter you hand me marked plaintiff's Exhibit 
'B.' The letter is written on the stationery of The Peoples Bank of 
Roxboro, North Carolina, and is addressed to  me. I t  is signed a t  the 
bottom by D. S. Brooks. The  date of the letter is  17 February, 1936. 
I don't know just what date I received it. We didn't get any mail on 
the 18th and 19th, I think it was. I received it on Wednesday of that  
week, about 4 or 5 o'clock, late in the afternoon. I knew that  the bank 
was closed and I didn't come until the nest  morning. I went  fo t h e  
b a n k  the  n e z t  nzorning and  it w a s  not m y  check and I didn't k n o w  any- 
thing about  it at all ,  and I asked Xr .  Brooks to l e t  m e  see it and t h e y  
did." 

Plaintiff introduced as plaintiff's Exhibit "B" the letter, in words 
and figures as  follows : 

((THE PEOPLES BAKK 
"Roxboro, N.  C., 1 7  February, 1936. 

"MR. D. E. WHITT, 
Virgilina, Virginia. 

('DEAR SIR:-YOU~ checking account will not pay the check of $195.00 
presented today, and no doubt you would like for  this to be p ic1  from 
your savings account. I f  this is correct please present your book 
tomorrow that  we may make entry on same. 

D. S. BROOKS, Cashier." 

On  cross-examination D.  E. Whitt  testified: ( 'The roads a t  that time 
were in awful condition and had been during the week preceding. Along 
about 13 February the roads were so awful i t  was practically impossible 
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to get along. I gct illy mail from R. F. I)., Virgilina, Route 4. The  
letter I received n a s  dated I f  February nn(1 I rcceired it on Wednesday. 
I n  due course I would have gotten the lettcr some timc Tuesday, but I 
didn't get i t  until late Wednesday afternoon on account of the bad 
roads I t  snowed and rained and i t  was so bad the mail man  couldn't 
get around, and we didn't get any mail on Nonday and Tuesday of this 
week. -Ifter I got the letter fronl Mr.  Brooks I went immediately, the 
next morning, to tlie bank. I knew the b a l k  was closeql that  afternoon 
and it was ~~ecd lc s s  for nlc to go until the next morning. l l i l l en  t h e  
checX. was presenfc t l  f o  ,,le I p r o t ~ o u n c e d  if n forgery.  I j u s t  k n e w  some-  
borl!j h a d  forged f h e  check ,  a n d  f o r  t h n t  reclcon I r r fu scd  t o  poy i f .  I f  
i s  ~ o t  m y  s igna ture  o n  t h a t  cltecX." 

A\t tho close of plaintiff's evidence the defendant ill the court below 
made a motion for judgment as in case of nonsuit. C:. S., 567. The  
nlotion was denicd, and defendant excepted and assigned error. The  
defendant offered no evidence, and the trial judge submitted one issue 
to the jury. The issue submitted to the jury and their answer thereto 
u7as as follo~vs: " In  n h a t  amount, if any, is tlic defentlant indebted to 
the plaintiff? .Ins.: '$105.00 and interest tllereoii a t  the rate of 6 per 
cent from 20 February, 1036, until paid.' " 

The court below gave tllc following charge: "Gentlenien of the jury, 
if you find the facts to be as all the evidence in this caze tends to show 
:md by its greater weight, the court instruc3ts you to answer the issue, 
' In what amount, if ally, is the defendant indebted to the plaintiff 2'  
$195.00 with interest. You may retire a ~ l d  make up your verdict." 

I n  apt  timc the defenrlant, through its counscl, rcql ested tlie court 
to instruct the jury as follons: "That forgcry of the signature of the 
originid draxer  of tlic vhrck slid that tllc check is  a forgery, being ad- 
mitted by tlic plaintiff, that  secs. 3118 and 3110 of the Consolidated 
Statutcs of Kortli Carolina do not apply, and that uricicr the circum- 
stances tlic defendant was not bound to voluntarily r e t u r l ~  the forged 
paper within twenty-four hours, and that  ille rule of reasonable time 
under the circumstances applies." Tllc request for said inqtruction xvas 
refused hy thc c~ourt a d  the defendant excepted. The court belo~v 
rendered judg~neiit oli the ~ e r d i c t .  The defendant assigned errors to  
the foregoing e s c e p t i o ~ ~ s  and :~ppc:ded to the Supreme Court. 

E'. C'. O W C ) I  f o r  pltrinfif.  
Z70r/' (e. B o y d  ant i  IT'. D. X e r r i f l  for d e f e n d a n f .  

CLARKS~S,  J. The question ill\ o l d  : Is  the plaintiff, who has paid 
the cashing ha& the a~noun t  of :I forged clicck, nliich tlie plaintiff 
clldorwd for  t h e  nccoll~ihotlation of' a t rai l4nit  ,traiiger, n ithout knowl- 
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edge of the forgery, and without requiring identification of the stranger 
or getting his address, entitled to recover the amount of the check from 
the drawee bank to ~ ~ h i c h  i t  n-as sent through usual banking channels 
for payment because the drawee bank held-said check for more than 
twenty-four hours in  order to communicate with the alleged drawer 
v h o  had a s a ~ i n g s  account, but not a checking account, with sufficient 
balance to  pay the check, when the drawee bank acted in good fai th 
and returned the check unpaid immediately after discovering the for- 
gery, and within three days from the receipt of said check? On the 
record me do not think plaintiff is entitled to recover. 

We cite the following negotiable instrument l a m  as bearing on this 
controversy : 

N. C. Code, 1935 (Nichie) ,  see. 3003. "Effect of forged signature. 
When a signature is forged or made without the authority of the person 
whose signature i t  purports to be i t  is n holly inoperatiw, and no right 
to retain the instrument or to ~ i v e  a discharge therefor or to enforce u L 

payment thereof against any party thereto can be acquired through or 
under such signature unless the party against whom i t  is sought to 
enforce such right is precluded from setting u p  the forgery or want of 
authority." 

Sec. 3043. "Liability of acceptor. The acceptor by accepting the 
instrument engages that  he will pay i t  according to the tenor of his 
acceptance, and admits (1 )  existence of the drawer, the genuineness of 
his signature and his capacity and authority to draw the instrument, 
and ( 2 )  the existence of the payee and his then capacity to endorse." 

See. 3114. "Acceptance defined; how made. The acceptance of a 
hill is the signification by the drawee of his assent to  the order of the 
drawer. The  acceptance must be in  writing and signed by the drawee. 
I t  must not express that  the drax-ee will perform his prbmise by any 
other means than the payment of money." 

Sec. 3118. '(Time allolr-ed drawee to accept. The drawee is allowed 
twenty-four hours after presentment in which to decide whether or not 
he will accept the bill, but the acceptance, if g i ~ e n ,  dates as of the day 
of presentation." 

Sec. 3119. "Liability of drawee retaining or destroying bill. Where 
a drawee to  whom a bill is delivered for acceptance destroys the same 
or refuses within twenty-four hours after s u c h  delirery, or within such 
other period as the holder may allow, to return the bill accepted or 
nonaccepted to the holder, he will be deemed to h a ~ e  accepted the same." 

Sec. 3167. '(Check defined. A check is a bill of exchange drawn on 
a bank payable on demand. Except as  herein otherwise provided the 
provisions of this chapter that  are applicable to a bill of exchange pay- 
able on demand apply to a check." 
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Sec. 3169. "Effect of certification of check. Where a check is  cer- 
tified by the bank on which i t  is drawn the certification is equivalent 
tb an  acceptance.'' 

Set,. 3170. "Effect where holder of check procures it to be certified. 
Where the holder of a check 'procures i t  to be accepted or certified the 
drawer and all endorsers are discharged from liability thereon." 

On this record there is no dispute that  the written instrument, pur- 
porting to be a check endorsed by plaintiff for  the ac,commodation of 
-4. B. Coyne, was a forgery. 
Al forged paper is neither a bill nor a chcck, and sec:. 3118 and 3119, 

szcpro, do not apply. Sec. 3003, supra, provides that  %hen a signature 
is forged or made without the authority of the person whose signature 
i t  purports to be, i t  is wholly inoperative." The written instrument, 
under the statute, is "wholly inoperati~e," and secs. 3118 and 3119 do 
not apply. 

The  twenty-four hour limit does not apply, but the rule of reasonable 
time, under all the facts and circumstances, would apply, We think the 
time was reasonable and there was no negligence  show^ to hold defend- 
ant  bank liable. The  forged instrument v a s  received on Monday, 17 
February, 1936, by defendant bank, and protested on Thursday, 20 
February, 1936. 

The able brief of plaintiff cites authorities which we do riot think are 
applicable. We think the statute, sec. 3003, supra, controls this action. 
We do not think the defendant bank by its conduct accitpted the instru- 
ment in question. As f a r  as  we ha re  examined the authorities, the 
matter in controversy has not been decided heretoforc. by this Court. 
N o  direct authorities have been cited in the learned briefs of the liti- 
gants. We think the construction which we put on the statutes is the 
logic of the situation. 

I n  K e e l  v. Tl 'ynne ,  210 K. C., 427 (429), we said:  "The plaintiff 
Keel endorsed tlie check 'O.K.,' r i z  : 'Correct, all right,' without inquiry. 
We think that a reasonably prudent man, under the circumstances, 
should not have done so. and he must bear tlie loss. Under the facts 
and circumstances of this case, if plaintiff ever had any rights against 
defendant Wynne, the clerk, lie is estopped to complain by his own 
negligence. To lman  c. ;lm. S a t .  Bk., 22 R. I., 462; S-. C. Code, 1935 
(Micliie), sec. 3003." 

F o r  the reasons given the judgment of the court below is 
Reversed. 
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DOGGETT LUMBER CORIPANT v. PRESTON RI. PERRY AND HIS ~ ' I F E ,  
EFFIE L. PERRY, ET AL. 

(Filed 5 January, 1938.) 

1. Trial §§ 23, 24- 
Discrepancies and contradictions in plaintiff's own evidence do not war- 

rant the granting of defendants' motion to nonsuit, but ordinarily the 
evidence should be submitted to the jury when, viewed in the light most 
favorable to plaintiff, it  is sufficient in any aspect to support plaintiff's 
cause of action. 

2. Laborers' and Materialmen's Liens § 4: Election of Remedies § & 
Materialman asserting lien under C. S., 2437, is estopped from assert- 
ing lien under C. s., 2433. 

Conceding that plaintiff's evidence established that plaintiff material- 
man entered into a contract folc the sale of material direct to defendant 
owner, the evidence also established that after plaintiff learned that the 
dwelling had been constructed under contract for a turnkey job, plaintiff 
gave notice as a subcontractor and thereby asserted a lien on the prop- 
erty under C. S., 2437. Beld :  By electing to assert a lien as a subcon- 
tractor under C. S., 2437, plaintiff is estopped from thereafter asserting a 
lien as a contractor or material furnisher under C. S., 2433, and plaintiff 
is entitled to recover of defendant only the amount due the contractor by 
the owner on the date notice was given as a subcontractor or material 
furnisher to the contractor. 

APPEAL by plaintiff froin Olice, Special Jud,ge, at  June  Special Term, 
1937, of MECKLESB~RG. Affirmed. 

This is an  action to recover of the defendants Preston M. Per ry  and 
his wife, Effie L. Perry, the sum of $2,095.28, with interest on said sum 
from 9 November, 1936, for lumber and building material which was 
sold and delivered by the plaintiff to the defendants and used hy the 
defendants in the construction of a house on a lot owned by them and 
Iocated in  the city of Charlotte, S. C., for judgment that  plaintiff has 
a lien as provided by statute on the house and lot described in the com- 
plaint for  the sum of $2,095.28, and tha t  said house and lot be sold by 
a commissioner to be appointed by the court for the satisfaction of said 
lien. 

I n  their answer the defendants deny that  the plaintiff sold and de- 
livered to them or to either of them the lumber and building nlaterial 
described in the complaint. They allege that  the plaintiff sold and de- 
livered the said lumber and building material to W. 31. Wood, who used 
the same in the construction of a house for the defendants on the lot 
described in the complaint, i n  performance of his contract with the 
defendants. They further allege that  the plaintiff sold and delivered 
the said lunlber and building materials to the said T. hf. Wood as a sub- 
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contractor, and thereafter notified the tlefendants that tlie qaid V. 11. 
TVood had failed to pay tllc plaintiff for said lumber and building 
material, a i d  demanded that  the defendants retain from the sum due 
by tht,m to the said TT. 31. Wood, under their contract ~ r i t h  liim for the 
construction of said Iiouse, the amount clue by the said W. 11. Wood to 
the plaintiff for said lumber and b u i l d i q  material. They further 
allege that  a t  the date of said uoticc and tlcrmnd the defeiltlants nere  
indebled to the said W. 11. Wood, uuder their contract with him for the 
construction of said house, in the sum of $1,257.16. 

I n  their ansner and a t  the trial, in accorclance nit11 the provisions 
of C. S., S9G, the defendants tendered to tht. plaintiff, i n  full settlement 
of the amount due by them to the plaintiff on account of the lumber 
and building material sold and delivered by the plaintiff to W. 11. 
Wood, and used by the said TV. AI. Wood in  the con;truction of the 
house on defendants' lot described in  the complaint, a judgment in 
favor of the plaintiff and against the defeudants for the sum of 
$1,237.16. The plaintiff i n  open court declined to acacept said judg- 
ment as tendered by the defendants. The  tender was axordingly with- 
drawn under the provisions of tlle statute. 

At  the trial the plaintiff offered in  evidence the record of a notice 
and claim of lien nhich  v a s  filed by the plaintiff in he office of the 
clerk of the Superior Court of Nccklcnburg County o 1 30 November, 
1936, and duly recorded in said office in Book of Liens No. 5, a t  p. 99, 
and which is as follons: 
"To Whom I t  May Concern : 

"Take notice that the Doggett Lumber Company, a cc8rporation above 
iiametl, does hereby claim a mechanics', laborers', and material fur-  
nisher's lien against the above named Preston 31. Per ry  and his wife, 
Effie L. Perry,  TT. hI. F o o d ,  and W. 12. Cuthbcrtson, trustee, defend- 
ants, and upon the property belonging to the said defendants, or in 
nhich  the defendants ha\-e all interest, the said proper y being herein- 
after more fully described, under, by virtue of and in lmrsuance to the 
C'onstitutiou and law.; of tlle State of S o r t h  Carolina, and the said 
claimant s h o ~  s : 

('1. That  the name slid rciidence of, t h ~  ahole named corporation, 
which claims, g i w s  notice of and files this lieu, is  Iloggett Lumber 
Company, West P a r k  ,l\enue, Charlotte, Kor th  Carolina. 

"2. Tha t  the names of the persons against whorn a i d  upon whose 
property this lien is hereby asserted, c l a i m d  and filed, are Preston N. 
Pe r ry  and his wife, Effie I;. Perry,  IV. U. F o o d ,  and V. R. Cuthbert- 
son, trustee, of Charlotte, Xec7klenburg County, North Carolina. 

"3. Tha t  the property of the said Preston 11. Per ry  and his wife, 
Effie L. Perry,  TO. N. Wood, and W. R. Cuthbertson, trustee, upon 
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which this lien is claimed, asserted, and filed, is  in h-lecklenburg County, 
Korth Carolina, and is more particularly described as follows: 

" 'Being Lot 14 in  Block 11, as shown on map recorded in  Book 333, 
a t  11. 96, i n  the h-lecklenburg registry, the said lot frontinq fifty feet 
on West Kingston Avenue in the city of Charlotte.' 

"4. That  the materials on account of which this lien is claimed and 
filed xere  furnished to and for the a b o ~ e  named Preston 31. Perry  and 
his wife, Effie L. Perry,  by tho Doggett Lumber Company under and 
pursuant to the terms of an  agreement, the same being an entire and 
indivisible contract made and entered into by the said Doggett Lumber 
Company and the said Preston 31. Per ry  and his wife, Effie L. Perry,  
and likewise by the said Doggett Lumber Company with the : i bo~e  
named W. 31. Wood, as agent for Preston M. Per ry  and his wife, Effie 
L. Perry,  on or about 10 -2ugust, 1936, the said Preston N. Perry  and 
his wife, Effie L. Perry  being then the owners of the property herein 
above described; that  by the terms of said agreement the claimant. Dog- 
gett Lumber Company, contracted and agreed to furnish certain mate- 
rial and cash required for the construction and completion of a dwelling 
house upon the aforesaid property, and the said Preston 31. Perry  and 
his wife, Effie L. Perry,  contracted and agreed to pay for said mate- 
rials. 

"A full and detailed description and list of the materials and funds 
so furnished, together with the dates of the furnishing of the various 
items and the values and cost thereof is  hereto attached, marked Ex- 
hibit 3, and is by reference made a par t  hereof. All of the said ma- 
terials and funds mere used in  the building of the aforesaid dwelling 
house upon the a b o ~ e  described property, pursuant to the aforesaid 
contract and agreement. The  claimant began to furnish the said ma- 
terials and funds on or about 10 August, 1936, and completed the fur-  
nishing of the same on or about 9 November, 1936. 

"5. That, as  claimant is informed and believes, the defendant TV. R. 
Cuthbertson, trustee, is the trustee named in a deed of trust from Pres- 
ton M. Pe r ry  and his wife, Effie L. Perry,  dated 8 August, 1936, and 
recorded in Book 891, a t  p. 165, in the office of the register of deeds of 
Mecklenburg County, which said deed of trust constitutes a lien upon 
the above described real estate; that  by reason of the lien of said deed 
of trust upon the above described real estate the said TV. R. Cuthbert- 
son, trustee, is made a party defendant herein. 

"6. The  amount of the indebtedness due to the claimant, the Doggett 
Lumber Company, by reason of the matters and things herein set forth, 
is $2,095.28, with interest on said sum a t  the rate of six per cent per 
annum from 9 November, 1936, until paid." 



I N  T H E  SUPREME COURT. 

The above notice and claim was duly rrrified by A. W. Doggett, the 
secretary and general manager of the Doggett Lumber Company. ,4t- 
tached to said notice and claim is an affidavit signed hy G. 0. Doggett, 
president of the Doggett Lumber Company, to the effect that Preston 
M. Perry and his wife, Effie I;. Perry, are indebted to the Doggett 
Lumber Company in the sum of $2,095.28 for lum3er and building 
material sold and delivered to them by said company and used by them 
in the construction of the house described in the con-plaint, as shown 
by the itemized statement of account which is attached to said affidavit. 

Lee Grier, who is employed by the Doggett Lumber Company as 
its general cashier and credit man, as a witness for the plaintiff, tes- 
tified as follows: 

"On or about 8 August, 1936, I called the defendant Preston M. 
Perry on the telephone. I had talked with W. M. Wood in regard to 
building a house for Mr. Perry. I n  consequence of what Mr. Wood 
had said to me I called Mr. Perry on the telephone and asked him to 
come by my office. I told him that I wanted to talk with him about 
selling the lumber for the house which Mr. Wood was going to build 
for him. 

"The next day, 9 August, 1936, Mr. Perry came to my office and told 
me that he was ready to start his house, and that he wanted to make 
arrangements for getting the lumber to his lot. I 1 are authority to 
make sales for the Doggett Lumber Company. Mr. Doggett passes 
finally on credits. 

"Mr. Perry said he wanted to make satisfactory arrangements to get 
the lumber delivered at  his lot. I asked him about hiis money arrange- 
ments to pay for the lumber. He  told me that he had made arrange- 
ments by which he could get the money to pay for the lumber when the 
house was completed, and that the money would then be available to 
pay Doggett Lumber Company for lumber and building materials used 
in the construction of his house. ,It that time I did n ~ t  know that Mr. 
Wood had a contract with Mr. Perry to build his house for him as a 
turnkey job. Mr. Perry said nothing to me about his contract with 
Mr. Wood. We sold the lumber and building materials required for 
the construction of his house to Mr. Perry that day, and thereafter de- 
livered the same at his lot upon the orders of Mr. Wood. 

"We charged the lumber and building materials which we delivered 
at  Mr. Perry's lot on our books to 'W. M. Wood-Perry job. West 
Kingston Avenue.' This was in accordance with our custom, and not 
because we had sold the lumber and building material used in the con- 
struction of Mr. Perry's house to W. M. Wood. We sold the lumber 
and building material to Mr. Perry. He told us to deliver on the order 
of Mr. Wood, which we did. 



S. C.] FALL TERM, 1937. 717 

"After me had delivered the lumber and building material shown on 
the itemized statement we learned that Mr. Wood had contracted to 
build the house for Mr. Perry as a turnkey job. This was some time 
early in Sovember, 1936. Mr. Wood had not paid us for the lumber 
and building material which me had delivered at  Mr. Perry's lot, up011 
Mr. Tood's order, and which Mr. Wood had used in the construction 
of the house. 

"On 25 November, 1936, me sent to Mr. Perry a notice as follows: 
" (SORTH C.i~o~~s~-hfeck lenburg  County. 

( (  'A. TTT. Doggett, being first duly sworn, deposes and says that he is 
secretary and manager of the Doggett Lumber Company, a corporation, 
with its principal place of business in the city of Charlotte, Mecklen- 
burg County, Sor th  Carolina; that as such he is authorized to make 
this affidavit, notice, and proof of claim; that between 10 August, 1936, 
and 4 No~ember,  1936, the Doggett Lumber Company furnished and 
delivered to TV. 31. Wood materials, cash, and merchandise as per the 
itemized statement hereto attached, marked Exhibit A, and made a part 
hereof, the said materials, cash, and merchandise so furnished amount- 
ing to $2,103.76, of which $2,095.28 is still due and owing by the said 
R. N. Wood to the Doggett Lumber Company, with interest at the rate 
of six per cent per year from 4 November, 1936, until paid; that the 
said sum is due over and above all credits, set-offs and counterclaims; 
that the said materials, cash, and merchandise were used by the said 
W. 31. Wood in erecting a dwelling house upon the property of Preston 
;\I. Perry and his wife, Effie L. Perry, on West Kingston Avenue in the 
city of Charlotte, North Carolina, the said lot being the lot on which 
the said Preston 31. Perry and his wife, Effie L. Perry, are now building 
or haye just completed the building of a new dwelling house thereon: 
that the said W. M. Wood built the said dwelling house on the aforesaid 
lot of land for the said Preston hl. Perry and his wife, Effie L. Perry; 
that the said Preston M. Perry and his wife, Effie L. Perry, are now 
indebted to the said W. 31. Wood on account of the erection of the said 
house on the said lot in an amount in excess of the balance hereinbefore 
mentioned due by the said W. M. Wood to the Doggett Lumber Com- 
pany, and that the Doggett Lumber Company is giving this notice and 
is hereby notifying the said Preston M. Perry and his wife, Effie L. 
Perry, to deduct the above mentioned balance due to the Doggett Lum- 
ber Company by the said W. M. Wood from the amount due by the 
said Preston 31. Perry and his wife, Effie L. Perry, to the said W. M. 
Wood; and the said Doggett Lumber Company hereby notifies the said 
Preston M. Perry and his wife, Effie L. Perry, that it will look to 
them and hold them liable to it for the aforesaid balance of $2,095.28, 
together with interest from 4 November, 1936, until paid.' " 
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LTJIBER Co. 2.. PERRY. 

The foregoing notice n.aq signed and duly verified by -1. TV. Doggett. 
A l t  the conclusion of tlie foregoing evidence for the plaintiff the de- 

fcntlants i n o ~ c d  for judg~lient ns of nonsuit. Tlic motion was alloved, 
;iild plaintiff duly excepted. 

From judgment disnlissing tlie action as of nonsuit the plaintiff ap- 
p e a l d  to the Suprcine Court, assigning error in the judgment. 

Glt fhr i e ,  Pierce  d Blakcney  for plaintifl .  
Ttrlinferro cC- C' ln rXwn  for defcnrlants.  

C o ~ s o ~ ,  J. For  the lmrposes of this appeal it may be conceded. with- 
out deciding, that  thc tcitimony of Lee Grier, offcrcd as eritlence for  
the plaintiff a t  tlie trial of this action, vicwwl in  thc light iliost favor- 
able to the plaintiff, in accordance with the rule appli-able to a motion 
for judgment as of nonsuit under tlie statute, C. S., 567, was sufficient 
to support the allegations of tbe c.oniplaint that  the plaintiff sold and 
delivered to thc defendants tlie lumber and building material described 
in the complaint and used in the construction of the house on the lot 
owned by the defendants, and tha t  the defendants proinised and agreed 
to pay plaintiff for said lumber and building materials. 

Xotwithstanding apparent inconsistencies and eren contradictions in 
the evidence for tlie plailitiff, where the e\idence in  ally aspect is  suffi- 
cient to support tlie contentions of the plaintiff, i t  should ordinarily be 
submitted to the jury, and in such case i t  is error to cismiss the action 
by judgriient as of nonsuit or1 motion of the defendant. X o o r e  I > .  Ins. 
Co., 193 S. C., 539, 137 8. E., 580. 

Howerer, i n  this case, the evidence for the plaintiff shows that  after  
the plaintiff had learned tha t  the house described in  tlie complaint had 
been constructed by W. 31. Wood for the defendants under a contract 
for a turnkey job, with full knowledge of all the terms and provisions 
of said contract, the plaintiff elected to give notice as a subcontractor 
to the defendants as owners of the property of its claiin against W. M. 
Wood for the lumber and building material, which i t  had sold and 
delivered to the said W. 31. Wood, and which the said W. 31. Wood had 
used in  the performance of his  contract with tlie defendants. This  
notice was giren to the defendants on 25 November, 1926. The  plaintiff 
thereby asserted a lien on the property of the defendants as a sub- 
contractor under the provisions of C. s., 2437. B y  gi~- ing  the notice i t  
sought to enforce said lien ill accordance with the previsions of C. S., 
2435. 

After the plaintiff had giren defendants notice of it3 claim of a lien 
on their property as a subcontractor i t  learned tha t  tlie amount due 
by the defendants to  W. 31. Wood, as contractor a t  the date of the 
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notice, was not sufficient to  p a y  its claim i n  full .  Thereafter ,  to  wit, 
on 30 Sovember ,  1936, the plaintiff undertook to assert a lien on  de- 
fendant 's property a s  a contractor o r  furnisher  of mater ials  u n d ~ r  
C. S.. 2433, by filing notice and  claim under  the  provisions of C. S., 
2469. H a v i n g  elected to file a notice of a lien a s  a subcontractor uudel. 
the  po l - i s ions  of C. S., 2437, the plaintiff was estopped f r o m  asserting 
a lien under  C. S., 2433. 

I n  Buker c. Ec l l~ / r ( l s ,  176 S. C., 229, 97 S. E., 16, i t  is  said by  
Walker, J.: 

"-111 election of remedies is defined as  the  choosing between two or  
more different and  coexisting modes of procedure a n d  relief allowed by  
law on the same state  of facts,  and  i t  is said i n  t h e  Scottish l aw to be 
based on the principle tha t  a m a n  shal l  not be allowed to approbate  or 
reprobate. H i s  taking t h e  one or  making  use of i t  mill exclude or b a r  
the prosecution of the other. T h e  doctrine is  generally regarded as  
being a n  application of the  l aw of estoppel upon the  theory t h a t  a p a r t y  
cannot, i n  the  assertion or prosecution of his rights,  occupy incon- 
sistent positions." 

This  principle is applicable to  the  facts  shown b y  the  evidence f o r  
the plaintiff i n  the  instant  case. Accordingly the  judgment dismissing 
the  action a s  of nonsuit is  

Affirmed. 

I. G. PREDDY, A D ~ N I S T R A T O R  OF LEHMON PREDDP, DECEASED, v. J. T. 
BRITT AKD LEGH R. POWELL, JR., AND HENRY W. ANDERSON, 
RECEIVERS OF SEABOARD AIR LINE RAILWAY COMPANY. 

(Filed 5 January, 1938.) 

1. Trial § =b- 
Upon motion to nonsuit, the evidence which supports plaintiff's cause 

of action should be considered in the light most favorable to him, and he 
is entitled to every reasonable intendment thereon and every reasonable 
inference therefrom. C. S., 567. 

2. Railroads § 9-In this action t o  recover for  death of intestate killed in 
crossing accident, held: case was properly submitted to jury. 

The evidence in this case favorable to plaiatiff tended to show that  
intestate was driving his car twelve or fifteen miles per hour a t  night 
across a grade crossing when the car was struck by a train approaching 
the crossing 60 miles per hour without ringing the bell or blowing the 
whistle, and that  by reason of a curve and cut and obstructions along the 
track, approaching trains could not be seen from the highway until the 
driver of a car was within a short distance of the track. Held:  The evi- 
dence warrants the submission of the case to the jury on the issues of 
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negligence and contributory negligence. 17-liether intestate was guilty of 
contributory negligence in failing to stop hefore attempting to cross the 
tracks, being for the determination of the jury upon the evidence. 

3. Torts 3 8a-Evidence held properly submitted to the jury on the issue 
of whether release was obtained by fraud. 

Evidence that the consideration for the release sign6.d by plaintiff ad- 
ministrator was grossly inadequate in relation to reasonable compensation 
for intestate's death and was obtained by defendant's claim agent knowing 
the administrator's financial necessities and distress, held properly sub- 
mitted to the jury on the issue of whethcr the release was obtained by 
fraud. 

4. Torts 5 8d- 
Where a release is set aside for fraud, the considerat on for the release 

should be deducted from the amount awarded by the jury in damages. 
DEVIN, BARSHILL, and WINBORRE, JJ., dissent. 

, \PPEAL by defendants from Sincloir ,  J . ,  and a julv, a t  September 
Term, 1937, of FRASICLIK. Modified and affirmed. 

This is an  action for actionable negligtlnce, alleging damage. The 
defendants in their answer denied the material allegations of the com- 
plaint alleging actionable negligence, and set u p  contrikutory negligence 
and a release in the sum of $220.80 signed by the administrator in bar  
of the action. The release, in part, is as follows : "I row have or may 
hereafter hare, or which my  heirs, executors, administrators or assigns 
may hereafter have, for or by reason of all injuries and damages of 
~ r h a t s o e ~  er nature and the results of such illjuries and damages received 
by the said Lehmon Preddy, deceased, on or about 29 April,  1934, a t  
or near Franklinton, K. C. This release to cover i n j  lries to the said 
Lehnlon Preddy on 28 dp r i l ,  1934, and the death of ihe said Lehmon 
Preddy on 29 dp r i l ,  1934." The plaintiff, i n  reply, set up  fully the 
allegations constituting fraud in procuring the release. 

The. evidence mas to the effect that  the defendant's railroad crossed 
a public State highway and r an  across same about north and south. 
Approacllii~g the track from the east, going west towards Franklinton, 
a driver of a car on the highway could not see a train approaching for 
some distance on account of a house and cwt there. At  about 1 6  feet 
from the track you could see about 100 feet; one has to look mighty 
close over the shoulder to see a train 50 feet from the track looking 
east. There is a cut 18 Ceet deep and high enough to cover the engine. 
To see a n  approaching train you would have to be the length of a n  
automobile, practically on the track, to see to the souih. ,A two-story 
house, about 50 yards distance, also obscures the approach of a train. A 
driver coming in within 15 feet has to turn  his head over, has to twist 
his head back to see a t  all down the track. I t  is about 100 yards from 
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the crossing to where the cut starts. One would have to turn his head 
over his shoulder to see the train even at  15 feet. 

Mrs. Flora Preddy, witness for plaintiff, testified: "I am the wife 
of Robert Preddy, who is the brother of the boy who was killed. On 
28 April, 1934, I was living about 200 yards from the crossing, 011 thc 
west side of the railroad track, on the Franklinton side. On that night 
about 8:30 I was in my back yard. While I was standing there I saw 
an automobile approaching the railroad track coming from the east 
and driving toward the west. That was the automobile that I later saw 
the train hit. I found out the next day that it was my brother-in-law. 
Lehmon Preddy. Lehmon's automobile was about 30 feet from the 
railroad iron when I first saw it. 

"At that time one of the Seaboard trains was coming from the south. 
That train was about 75 yards from the crossing when I saw the auto- 
mobile. I t  was still in the cut at that time-still in the cut while Mr. 
Preddy's automobile was 30 feet from the first rail. Mr. Preddy was 
driving his automobile about 1 2  or 15 miles an hour. The train was 
running the fastest I ever saw-about 60 or 70 miles per hour. The 
train did not slow down. I t  did not blow any whistle or ring any bell. 
I saw the train strike the automobile. The wreck fell on the west side. 
That train was running about 60 miles an hour when it hit that auto- 
mobile. I t  slowed down afterward, but it didn't until i t  hit. (Cross- 
examination.) The automobile I saw was hit by the train, when I saw 
it is was running 12 or 15 miles an hour, and from the time I saw i t  
until the train struck it it continued to run, and of course ran right in 
front of the train, and as it ran in front of the train the train hit it and 
knocked it up the track. When I saw the automobile it was about 30 
feet from the crossing, and at  that time the train was coming out of the 
cut about 75 yards away.'' 

Charlie Burwell, witness for plaintiff, testified, in par t :  "On the 
night of 28 bpril, 1934, I was living near the Williams or Winfree 
crossing. About 8:30 that night I was in my kitchen, facing the rail- 
road. Just before that wreck the engineer or the employees in charge 
of the train that struck that automobile did not blow a whistle or ring 
a bell. . . . I found Mr. Lehmon Preddy there. I helped pick 
him up and carry him to the doctor. 1 think they took him to the hos- 
pital that night. He died. I found him on the left-hand side, the west 
side of the railroad. When I picked him up he was about 15 feet from 
the track on the left side. A piece here and a piece there, the auto- 
mobile was torn all to pieces. The wreckage was on the west side. I 
looked at the train after the crash. The best I can estimate it was 
running about 60 miles an hour. I t  ran down the track a quarter of a 
mile before it finally stopped. I held this boy's head in my lap while 
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carrying him to the doctor. I did not smell a drop of \vhiskep or alco- 
holic beverage on his  breath." 

D. C. Hicks testified, i n  p a r t :  ''I would say i t  .,vas a dangerous 
crossing." 

Plaintiff introduced the mortuary tables as set forth in the statutes, 
sliowillg a n  expectancy of 42.9 years. 

Henry  Cash testified, in pa r t :  "I hare  driven over ii. I coulrlu't say 
how many timcs, but several times. You can't see d o ~ m  the railroad 
until you get mighty near on it. There's a fill down there and you have 
to get almost on the track before you can see down it. I have bee11 
them when a train was passing." 

Ikfendant introduced evidence nhich  mas contrary to that  of plain- 
tiff, also photographs and survey of the situation where the collision 
occurred. Tllrre was evidence, pro and con, on tlie allegation of fraud 
in t h ~  release. 

The issues submitted to tlie jury and their answers thereto were as 
follows : 

"1. Was the execution of the release by the plaintiff procured by the 
fraud of the defendants as alleged in plaiiitiff's reply? h s . :  'Yes.' 

"2. Was the plaintiff's intestate killed by the negligence of the defend- 
ants as alleged in the complaint? ,Ins. : 'Yes.' 

"3. Was the plaintiff's intestate guilty of contributory negligence as 
alleged in  the answer ? Ans. : 'NO.' 

."4. What  damages, if any. is  plaintiff entitled to recover of the de- 
fendants? Ans. : '$1,000.' " 

Tho court rendered judgment for plaintiff on the r x d i c t .  The  de- 
fendant made numerous exceptions and assignments of error and ap- 
pealed to the Supreme Court. The  material ones and other necessary 
facts will be set forth in the opinion. 

E. C. Bdluck, 1V. L. Lumpkin, and Thos. IV. Ruflin for plaintiff. 
Xurray Allen and Edward F. Griffin for defendants. 

CLARI;SOK, J. the close of plaintiff's erideuce and a t  the close of 
all the evidence the defendants in the court below made motions for 
judgmei~t as in case of nonsuit. C. S., 567. The  court below orerruled 
these motions and in  this we can see no error. 

The  evidence which makes for plaintiff's claim, or tends to support 
his cause of action, is to be taken in its most favorable light for the 
plaintiff, and he is entitled to the benefit of every reasonable intend- 
ment upon the evidence and every reasonable inferen2e to be drawn 
therefrom. We think the plaintiff's evidence fully sustains his  conten- 
tions and allegations in his complaint. 
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Plaintiff's evidence was to the effect that the crossing was a public 
high~vay and was dangerous. That  the view of the railroad train, as 
plaintiff's intestate drove on the track, was obscured by a house and 
an  18-foot cut, high enough to corer an  engine coming out of it. T o  
see an  approaching train coming from the direction in which it was, 
an automobile must be about 16 feet from the track, about the length 
of a n  automobile, practically on the track. Henry  Cash testified: ('You 
can't see down the railroad until you get mighty near on it.  There's a 
fill down there and you hare  to get almost on the track before you can 
see down it." The freight train approaching the highway was running 
about 60 miles an  hour and blew no whistle and rang no bell. The plain- 
tiff's intestate was driving about 12 or 15 miles an hour. The collision 
was a t  night, 8 :30 o'clock p. m. 

The facts i n  this case are stronger for plaintiff than those in Xllosele!/ 
v, R. R., 197 N. C., 628. We think the court below was fully warranted 
in submitting the case to the jury under the hfoseley and other cases 
in this jurisdiction. The Mose ley  case,  supra ,  in many respects, may be 
said to be on "all-fours" with the present case. B u f n e r  2'. R. R., 199 
N. C., 695; .Moore v. R. R., 201 X. C., 26. 

A similar case is Linco ln  v. R. R., 207 K. C., 787, written by Stacy, 
C. J., for the Court. The facts were: "Plaintiff's intestate was killed 
10 January ,  1933, a t  a railroad crossing near Washington, N. C., i n  a 
collision between the automobile or truck in which he was riding and 
a train operated by the defendant. I t  appears from the plaintiff's 
evidence that  the train approached the crossing a t  a speed of 45 or 50 
miles an  hour without signals or warning of any kind, and that plain- 
tiff's intestate's view IT-as obstructed so that  he could not see the on- 
coming train until he was within 4 or 3 feet of the track. Other wit- 
nesses said he could have seen the tlrain 20 or 23 feet from the track. 
H e  drove upon the track and was hit by the train. . . . ( P .  789.) 
Applying these principles to the facts of the instant case, it  would seem 
that the motion to nonsuit should have been overruled. There was 
error in sustaining it. Speaking to a sinlilar situation in H a r r i s  v. 
R. R., 199 S. C., 798, 136 S. E., 102, it  lvas said:  'The lam in this State 
does not impose upon the driver of a motor vehicle, on his approach to  
a public crossing, the duty, under all circumstances, to stop his vehicle 
before driving on the crossing. Whether under all the circumstances, 
as the evidence tends to show, and as the jury may find from the evi- 
dence, the failure of the driver to stop, as well as to look and listen for 
an approaching train at a railroad crossing, was negligence on his par t  
is ordinarily a question involving matters of fact as well as of law, and 
must be determined by the jury under proper instructions from the 
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court. This principle has statutory recognition in this State.' See, 
also, Keller v. R. R. and Davis v. R. R., 205 N. C., 269, 171  S. E., 73, 
and cases there cited." Harper v. R. R., 211 N, C., 393 (405-6). 

On  applying the law applicable to the facts the court below was so 
thorough and accurate tha t  defendants took no exceptions to same. 

The defendants set up  a release. Plaintiff answered alleging fraud.  
The issue submitted to the jury was:  "Was the execution of the release 
by the plaintiff procured by the fraud of the defendants as alleged ill 
plaintiff's reply? Ans. : 'Yes.' " The eridence on this issue Tias plen- 
ary  to hare  been submitted to the jury. The court below, on this aspert, 
to which there was no exceptions, charged the jury:  "If the jury sliould 
find from the eridence, and by its greater weight, that  plaintiff's intes- 
tate x ~ ~ a s  killed through the negligence of the defendants, as alleged in 
the complaint, and should further find by clear, strong, and convincing 
el-idelice that  a reasonable compensation for plaintiff's intestate's death 
TI as no r th  a sum considerably in excess of the amount which the defend- 
ants paid to plaintiff administrator for said release, and that the amount 
or sun1 of money so paid by the defendaiits to the piailitiff adminis- 
trator was so grossly inadequate as to what would be reasonable con-  
pensation to the plaintiff administrator for the death of his inteutatc 
as  wo11ld cause a reasonable, fair-minded person to ssy that  the sum 
so paid plaintiff administrator was so small in comparison to tlie amount 
the plaintiff administrator was actually entitled to receive that  i t  
amounted to practically nothii~g,  tlien the jury should colisider such 
facts in determiniiig whether tlie release was obtained by the claim 
agent. knowing the plaintiff administrator's financial necessities and 
distress, by fraud, and if they should reach such concli~sion from such 
fact alone, then the jury should answer the first i s s ~ e  'Yes.' " Thc 
court had theretofore charged what constituted fraud. Butler v. 
Fertilizer Works, 195 N .  C., 409. A t  the time judgment was tendered 
and before i t  was signed by the court the defendants inored the court 
that  the sum of $220.90, being the amount of consideration recited in 
the release and which was paid plaintiff on 3 Nay,  1C3-1, be deducted 
from thc amount awarded by the jury in  its answer to tlie issue of 
damages. The court declined to deduct the said sum, v i t h  interest, or 
ally par t  of either from the amount ammled by the jury as damages. 
The defendant excepted and assigned error. We think the court be lor  
was in error. The release was set aside, and although this money went 
to bury the plaintiff's intestate and for funeral espen~~es,  yet in good 
morals and law it should he deducted from tlie recover;;. 

111 I Io l land 1.. 17t i l i f ie \  C'o., 208 X, C., 250 (202), we find: "Both 
reason and justice decree that  there should be collected no double com- 
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pensation, o r  even over-colnpensat io~~,  f o r  a n y  in jury ,  however m a n y  
sources of compensation there inay be." S m i t h  z.. Thompson, 210 S. C., 
672 (677). 

F o r  t h e  reason g i r e n  the j u d g n ~ e n t  of the  court  below is modified. 
I n  the  t r i a l  we find n o  prejudicial  o r  reversible error .  

Modified a n d  affirmed. 

DEVIN, BARNHILL, and  VIKBORXE, JJ., dissent. 

STATE v. PHILLIP RAY ASD OTIS CHASE. 

(Filed 5 January, 1938.) 

1. Criminal Law 55 48b, 8lc-Where evidence competent fo r  one purpose 
is properly restricted by court, i ts admission is no t  prejudicial. 

Questions asked defendants' witnesses on cross-examination tended to 
impeach the witnesses and also to discredit defendants, who did not go 
upon the stand. The trial court cautioned the jury that the evidence 
could be considered only for the purpose of impeaching the witnesses, if 
i t  did so, and should not be considered a s  evidence against the defendants. 
Held:  The fact that the jury heard the nvords discrediting defendants 
cannot be held prejudicial, since under our rules, where evidence is  com- 
petent for one purpose and not for another, and its admission is  properly 
restricted by the trial court upon request, i t  must be presumed that  the 
jnrors are men of character and intelligence sufficient to understand and 
comply with the instructions of the court. 

2. Homicide 5 20: Criminal Law § Z Q b -  
Evidence that defendant was arrested for shooting a t  deceased a week 

before the encounter in which defendant fatally shot deceased, held prop- 
erly admitted, the prior offense being connected with the offense charged 
in the bill, and being competent to show the relations between the parties, 
and intent and malice on the part of defendant. 

3. Criminal Law §§ 51, 8lc-Court's instruction i n  regard t o  improper 
remarks of counsel heId sufficient i n  this  case. 

Counsel for the prosecution in the argument to the jury remarked upon 
the physical appearance of one of defendants. The court immediately 
stated, in the hearing of the jury, that the remark was improper. Held:  
The failure of the court to instruct the jury that  they should not con- 
sider the remark cannot be held prejudicial, the defendant being in the 
immediate view and presence of the jury, and there being no request that  
the court further caution or instruct the jury in regard to the remark. 

4. Same-Held: Court sufficiently instructed jury i n  regard t o  remark of 
counsel upon failure of defendants t o  t ake  t h e  stand. 

Counsel for the prosecution in the argument to the jury remarked upon 
defendants' failure to testify in their own behalf. The court stated in  the 
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jury's hearing that the remark TTas improper, and instructed them in the 
charge that the failure of defendants to testify should not be considered 
against them. S o  further or additional caution or instruction was asked 
by defendants. Held: An exception to the remark cannot he sustained. 

Criniinal Law § 52b- 
On a motion to nonsuit, the eridence must he considered in the light 

most favorable to the State. 

Homicide § 2+Evidence that defendant aided and abctted codefendant 
in perpetration of murder held sufficient for jury. 

The evidence farorahle to the State tended to shon that  defendants 
were cousins and close companions, that the defe~ldant who fatally shot 
deceased also shot a t  deceased a \reel< before the fatal e icounter, that the 
other defendant mas present a t  that  time, knew of his expressed intent to  
kill deceased, and accompanied him on several occasionc dnring the week 
when he was apparently loolring for deceasrd, and on the day of the homi- 
cide acconlpanied him, both fully armed, for several hours in  apparently 
following deceased, and that after his codefendant and deceased started 
firing a t  each other, he attempted t? take up a position to the side or rear 
of deceased until stopped by a n  order from deceased, and that after the 
shooting he and his codefendant went to the home of the codefendant. 
Held:  The evidence mas sufficient to be submitted to t ?e  jury up011 the 
question of the defendant's guilt a s  an aider and abettor in the commis- 
sion of the crime. 

Homicide 5 2: Criminal Law § + 
One who is  present, aiding and abetting, counseling and encouraging 

another i11 the commission of a crime, is guilty a s  a principal. 

.ZPFEAL by defendants  frorn .Llley, J., a t  August  r e r n i ,  1937, of 
Paxclcr. Y o  error .  

T h e  defendants were charged with the  murder  of one Jaines 0. Hig- 
gins. 

Verd ic t :  Guil ty  of murder  i n  tlic second degree. 
T h e  circumstances of the homicide, according to the  tlvideuce offered 

by the  State ,  were substantially these : 
T h e  deceased was instant ly killed hy a pistol shot fired by the de- 

fendant  Rag .  T h i s  occurred on the streets of the town of Burnsr i l le  
on  Sa turday ,  8 X a y ,  1937. F o r  some rcason, not  disclosed by the  
record, there was ill  feeling on the par t  of defendant  R a y  toward the 
deceased. O n  the  preceding Sa turday ,  1 May,  a t  about  the  s a n e  place, 
there h a d  occurred a n  altercation between tlirin, i n  the course of ~ v h i c h  
defendant R a y  had  fired several shots a t  the  deceased ( then  apparent ly 
unarmed) ,  who dodged behind a ca r  a n d  eacapcd i n j u r y  except fo r  ;L 

slight abrasion on  the  hand .  A t  t h a t  t imc  R a y  said to deceased. "I 
will kill  you," and  the  n e s t  d a y  and  a t  other times r l l r ing  the wrek 
made th rea t s  against h im.  
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Defendant Chase was present mith Ray  on the occasion of the first 
encounter, but it does not appear that he said or did anything a t  that 
time. Chase and Ray are first cousins and live near each other i l l  

Burnsville. The deceased lived a short distance from town. 
There was evidence tending to show that during the time between 

the preceding Saturday and the day on which the fatal  shooting oc- 
curred Ray  and Chase were constantly together, riding usually in Ray's 
automobile; that  on two occasions, when passing on the road a truck 
in which deceased usually rode to  his x-ork mith a highway forcr, the 
two defendants stopped and looked in  the truck. The deceaqed mas not 
in the truck on either occasion. Also during that  week the two defend- 
ants were seen parked in  a car near a place on a road where deceased 
had recently worked. I t  was further testified by the widow of deccased 
that  some time Wednesday night preceding the homicide she heard, 
just outside the home where she and deceased were sleeping, voices of 
t ~ o  men recognized as those of the defendants, and that  some one struck 
the side of the house and the porch roof heavy blows. 

From the record of the evidence before us the immediate circuui- 
stances of the homicide appear to  be as follows : 

On Saturday afternoon, 8 May, the deceased n a s  standing on &in 
Street in Burnsville, and the defendants in an  automobile drove up to 
the curb near him. Later when deceased was a t  another place on the 
street the defendant Ray, alone, drol-e up  to the curb in a few feet of 
him, then backed off and shortly returned with Chase in the car with 
him and stopped a t  the same place. There is no evidence that any 
words passed between them at that  time. A short time later deceased, 
riding in an  automobile with a friend, about the town, met and passed 
the defendants also riding in an  automobile. The  automobile in which 
deceased was riding returned to Main Street and was parked near the 
intersection of Academy Street, and deceased stopped to talk to a man 
in a car parked alongside, when the two defendants appeared walking 
on the sidewalk of Main Street and passed by the place where deceased 
was standing. Deceased then went upon the sidewalk near the inter- 
section, a t  the corner of a building, and the defendants stopped in the 
middle of the intersecting street. The evidence is conflicting as to who 
spoke first, but hot words soon passed between deceased and Ray, mith 
reference to the occurrence of the preceding Saturday and indicating 
that both were presently armed and not unwilling to shoot it out. 
When this talk began Ray, still facing deceased, moved u p  Academy 
Street, and defendant Chase moved out across Main Street and to- 
wards deceased's side and rear as he stood facing Ray. Deceased then 
noticed Chase's movement and said to him, ('Don't t r y  to get behind 
me," and Chase replied, "I am not going to." Chase stopped about 
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the center of the street and does not appear to have said or done any- 
thing thereafter before the shooting took place. Ray .$as then ten or 
twelve feet from the deceased, and Chase was fourteen or fifteen feet 
from Ray, according to a State's witness. At  this juncture two per- 
sons who were present went u p  to  both the deceased and Ray  and sought 
to prevent further difficulty, but their efforts for peace were unavailing, 
and Ray  drew his pistol and fired. Deceased drew his pistol, but i t  
snapped or failed to  fire, and he was jerked back arourld the corner of 
the building out of the line of fire from Ray by a by,ltander, but the 
deceased pulled away from the man and came out beyond the corner 
and fired a t  Ray, holding his pistol i n  both hands. Ray  continued t o  
fire and deceased fell with a bullet through his brain. I n  all, four o r  
five shots were fired. 

After deceased fell Ray ran  u p  the street, and a few moments later 
Chase, in Ray's automobile, was seen driving rapidly toward Ray's 
home. When Chase was arrested twenty or thir ty minutes later in 
front of his own home the officer found or1 his person a loaded pistol 
inside his belt under his coat. 

Thc  defendants on the other hand offered evidence lending to show 
that the deceased was the aggressor, and contended tha t  Ray's shooting 
was in  self-defense. Neither of the defendants went upon the stand as  
witnesses. 

,111 the elements of felonious slaying, as well as defendant's conten- 
tion of self-defense, were fully and correctly presented to the jury in 
the charge of the court. 

There was a verdict of guilty of murder in the second degree as to 
both defendants, and from judgment imposing prison !sentence defend- 
ants appealed. 

.Iffor~~ey-General Sealcell and  Assistant Attorney-Gerteral Hc~llullma 
for the State. 

R. L. Whitmire, Charles Hutchins, Watson, Founts & Watson far 
defendants. 

DEVIX, J. The appeal presents two questions: 
1. Was there error in the admission of incompetent testimony, or in 

other rulings of the court, sufficient to require a new t r ia l?  
2. Was  there e~ idence  sufficient to be submitted to the jury of the 

guilt of defendant Chase? 
1. The defendants contend that  i n  the cross-esamination of two of 

defendants' witnesses questions tending to impeach the witnesses were 
so framed as to discredit and prejudice the defendant:; in the eyes of 
the jury. The  witness Honeycutt was asked if he and the two defend- 
ants were not ('caught in a hotel i n  Asheville with a crooked woman," 
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and the witness Briggs, who is  a justice of the peace, was asked if he 
had not turned the dkfendants Ioose every time they were brought before 
him on any charge, and if he had not turned defendant Ray  loose on a 
charge of felony when witness knew of his ow11 knowledge he was 
guilty. T o  this the last named witness replied that  he had not done so. 

I n  each instance the court cautioned the jury that  this evidence 
could be considered only for the purpose of impeaching the witness, if i t  
did do so, and that  they should not consider i t  as evidence against the 
defendants. 

This evidence was competent for the purpose of impeaching the wit- 
ness, though incompetent to discredit the defendants. I n  this situation 
involving contradictory rules, to avoid improper use of the evidence, i t  
has been uniformly held that  correction lies i n  the instructions of the 
presiding judge, when so requested, in order to prevent misunderstand- 
ing by the jury and to remove prejudice against the defendant. Wig- 
more on Ev., see. 13, and cases cited; Cooper  v. R. R., 163 N. C., 150, 
79 S. E. ,  418. I t  is a well recognized rule of procedure that  when evi- 
dence competent for one purpose only and not for another is  offered 
i t  is incumbent upon the objecting party to request the court to restrict 
the consideration of the jury to that aspect of the evidence which is 
competent. Rule 21 of this Court;  Lockhart on Ev., sec. 19 ;  R o b e r s o n  
7%. S f o k c s ,  181 N. C., 59, 106 S. E., 151. 

Whether inlpressions received by jurors from the words spoken can 
be effaced bv a mental effort. under the direction of the court, may 
provoke debate in  the realm of psychology, but our system for the ad- 
ministration of justice through trial by jury is based upon the assump- 
tion that  the tr ial  jurors are men of character and of sufficient intclli- 
gence to fully understand and comply with the illstructions of the 
court, and are presumed to have done so. l l ' i l son  v. X f g .  C'o., 120 S. C.. 
94, 26 S. E. ,  629. 

The evidence that  the defendant Ray  mas arrested for shooting a t  
the deceased on the Saturday preceding the homicide was connected 
with the criminal offense charged in the bill, and was competent to 
show the relations between the parties and intent and malice on the 
part of the defendant. S. v. X i l l e r ,  189 S. C., 695, 128 S .  E., 1 ;  S. v. 
S f a n c i l l ,  178 S. C., 683, 100 S. E., 241; Underhill's Crim. Ev. (4th 
Ed.), pp. 1103, 1107. 

The defendants also noted exception to a remark of counsel assisting 
the prosecution, in addressing the jury, that  one of the defendants "has 
the hardest face I ever lookcd into." I t  appears from the record that  
the court immediately stated in the presence of the jury that  the remark 
of counsel was improper. The defendants, however, contend that the 
court's failure to instruct the jury not to consider the l*cmarl; Tvas 
prejudicial error (8. z'. X ~ t r d o c X . ,  IS3 S. C., 779, 111 S. E., 610)) but 
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we are unable to hold that  the jury was misled or iriflueucetl hy this 
iml~ropcr reference to what coun~e l  thought of the phy.,ical appearalice 
of one of the defendants who was then ill tlie immediate view and pres- 
ence of the jury, nor does it appear that  the defendants rcqucctetl the 
court to  raution thc jury farther.  Allso, in the argun~ent  to the jury 
b;r one of counscl for the p~,osemtion. sornc> reference was made to the 
failnre of the defendants to go upon the witlless stand, :rid. ullon objec- 
tion by defendants, the court stated at tlic time that  the remarli was 
improper and in his charge carefully inrtructed the jury not to con- 
sider tha t  fact to tlie prejudiw of tlic defendants. S o  further or addi- 
tional caution or instruction was asked by tlefendants. 

Thc. assignments of error on these grounds cannot be sustained. 
We have examined the other exceptions to the rulirgs of the court 

arid find them without substantial merit. 
2. Was the e ~ i d e n c e  against tlie defendant Chase of sufficient pro- 

bativo force to warrant  its submission t o  the jury?  This defendant in 
apt  time moled for judgment as of nonsuit, and now lpon appeal as- 
signs as error tlie denial of his motion. 

All tlie eridmce showed tlic defendant l i ay  shot n n l  killed the de- 
ceased, and that  defendant Chase, though present, did not join in the  
fatal  shooting. The guilt of Chase was predicated upon the view that  
he \lac present a id i~ lg  and abetting Ray,  gir ing him assistance and 
encouragement, or that  the killing was the result of tile pursuit of a 
c20mn~cm design and purpose participated in by both. I s  the evidence 
suffici~nt to support that  view? 

Herc i t  appears from the evidence, considered in  its most favorable 
light for  the State, as n p  must do on a motion for nonsuit, that, f rom 
the closc relationship and association of the two defendmts, Chase mas 
fully aware of the attitude of R a y  to~vartl the deceasd ,  was present 
n l l t~n  Ray shot a t  him the preceding Saturclay, heard ILay's expression 
of his intent to kill him, k m n  of his purpose to attack him  hen oppor- 
tunity arose, accompanied him on several different occacions during tlie 
week when they nere  apparently looking for tleceased, and on the day 
of the homicide was arrncd and accoliipanied Ray for ~ e r e r a l  hours in 
apparcwtly following deceased about the streets of the town, and by his 
presence gave aid and encouragement to Ray's unlawful purpose. 

Jus t  before the shooting began. Chase's movemeni in the street 
affords ground for the permissible inference tha t  he was attempting to 
take a position to the side or rear of the deceased, wliich would have 
enabled him to be of assistance to Ray  if required. Chase's action 
evidently led the deceased to so conclude, hence his warning to Chase 
not to t ry  to get behind him. After the fatal  shooting Ray  ran  one 
n a y  and Chase drore Ray's car another, but both va,m led to Ray's 
home. 
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While  the defendant 's evidence tended to w a r r a n t  a more fa rorab le  
aspect of Chase's conduct, t h e  circumstances disclosed b y  the  State's 
evidence consisted of more t h a n  a mere conjecture o r  suspicion of guilt  
(8. v. Prince, 182 N. C., 788, 108 S. E., 330),  and  constituted evidence 
of sufficiently definite probative r a l u e  to  justify its submission to t h e  
ju ry  under  appropr ia te  instructions f r o m  the  court.  S ,  z.. XcLeod, 198 
S. C., 619, 152 S. E., 895. 

T h e  principle is well established t h a t  one who, being present, b '  rives 
aid and  comfort, counsel or encouragement to another ,  i n  the  commission 
of a crime, is gui l ty  as a principal.  S. c. Cloninger, 149 K. C., 567, 
63 S. E., 1 5 4 ;  S. v. Hart, 186 N. C., 582, 120  S. E., 345;  S. z.. Dai!, 
1 9 1  K. C., 234, 1 3 1  S. E., 574;  S. v. Gosnell, 208 N .  C., 401, 1 8 1  S. E., 
323. 

F r o m  a consideration of the ent i re  record, including the  ful l  and 
accurate  charge of the  court, we conclude t h a t  i n  t h e  t r i a l  there mas 

S o  error .  

JIART PEARSOS v. THE EQUITABLE LIFE ASSURANCE SOCIETY O F  
THE USITED STATES. 

(Filed 5 January, 1938.) 

I. Insurance § 3 2 o T e r m i n a t i o n  of employment a s  used i n  group policy 
refers t o  s tatus  of parties ra ther  t h a n  contract of employment. 

The provision of a group policy that  insurance of any employee should 
terminate upon termination of the employment, except that the employer 
might elect that employees temporarily laid off, on leave of absence, dis- 
abled, or pensioned should be considered in the employment, i s  held to 
refer to the statzis of the parties rather than any contractual relation, 
and to cover employees employed from day to day without any contract 
of employment for any specified period, and when an employee is  tempo- 
rarily laid off, on leave of absence, disabled, or pensioned, the employer, 
although he might terminate his contractual relationship, may not termi- 
nate his s ta tus  a s  an employee within the meaning of the policy without 
notice to the employee. 

8. Same-Where act  of employee terminates employment, he  is  not  en- 
titled t o  notice of cancellation of certificate under  group policy. 

The ~niployer had a general rule, of which the employees had actual 
knowledge, that the employment of any employee should automatically 
terminate upon sentence of such employee to imprisonment. The em- 
ployee in question was sentenced to imprisonnlent, and notice thereof 
given the employer, and the employee's name was thereupon stricken from 
the pay roll. Held: The employee was not entitled to notice of the 
termination of the employment and the cancellation of his certificate 
under a group policy. 
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3. Same-Provision that  employee might convert certificate into life policy 
does not extend certificate after termination of employment. 

The provision of the certificate and the group policy that an employee 
insured thereunder might obtain an ordinary life polic,y upon application 
within thirty-one days after termination of the certificate upon termina- 
tion of the employment, does not have the effect of continuing the certifi- 
cate in force for thirty-one days after termination of the employment 
when the employee does not exercise the option by applying for the life 
policy or by paying the premiums. 

APPEAL by plaintiff from R i l l ,  Specicrl Jtcclgc~, at  April Term, 1937, 
of FORSYTH. Affirmed. 

This is a civil action instituted by the plaintiff to recover the sum 
of $500.00, the face ralue of a certificate of insurance issued to  Edward 
C. Pearson under a group life insurance policy issued by the defendant 
to the R. J. Reynolds Tobacco Company. The plaintiff is the bene- 
ficiary named in  the certificate. There was a judgment of nonsuit 
entered a t  the conclusion of all the evidence to which the plaintiff ex- 
cepted and appealed. 

J o h n  D. Slazuter and  R i c h m o n d  R u d e r  for plaint i f f ,  appel lant .  , 
,Ilunly, Hendre?l Le. W o m b l e  for de fendan t ,  appellee.  

PER CURIAXI. There is no substantial controversy about the facts in 
this case. The defendant issued to the R .  J. Reynolds Tobacco Com- 
'pany its group life insurance policy with total and permanent disability 
provisions, insuring the lives of the employees of said tobacco company. 
The deceased, Edn-ard C. Pearson, son of the plaintiff, worked con- 
tinuously for the R .  J. Reynolds Tobacco Company from 3 December, 
1929. through 17 July,  1936, save and e x c q t  when he was temporarily 
absent from his employment for a few days a t  various times during said 
period. A. certificate of insurance dated 3 December, 1929, was issued 
to him in the sum of $500.00, payable to the plaintiff as beneficiary 
upon the death of the said Edward C. Pearson. T h  s certificate was 
issued subject to the terms and conditions of the master policy. 

Edward C. Pearson, the employee, Tvas, on 20 J u l y ,  1936, convicted 
in municipal court of the city of Winston-Salem on the charge of oper- 
ating a lnotor rehicle upon the public h i g h ~ a y s  of the State while 
under the influence of intoxicating liquors. He was on said date com- 
mitted to jail, to be assigned to  work the public roads of said county 
for a term of six months. On 23 July,  1936, while '3erring said sen- 
tence he died suddenly as the result of sunstroke. 

The contract of insurance was entered into by ~ n d  between the 
R. J. Reynolds Tobacco Company and the defendant and the said 
tobacco company paid the premium therefor annually. I n  turn  
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the said tobacco company had an  arrangement with its insured em- 
ployees by the terms of which each employee paid monthly a propor- 
tionate part  of the premium of said master policy in part reimburse- 
ment for the amount expended by said company for said insurance. 
The deceased paid his installment for the month of July, 1936. 

I t  is agreed that  on the morning of 20 July, 1936, said employee did 
not report for work and his wife informed his foreman that said em- 
ployee had been arrested and was to be tried on that morning. Later, 
on the same date, the wife of the deceased advised his foreman that said 
employee had been convicted and committed to the roads to serve a term 
of six months. The eridence discloses that  thereupon the name of the 
deceased was erased from the roll of employees of the said tobacco com- 
pany and that  in due course it was reported to the insurance company 
that he had been dropped from said roll and was no longer an  employee 
of said company. The tobacco company gave the deceased no notice 
that  i t  had dropped him from the pay roll. 

Under the. terms of the group policy the insurance of any employee 
automatically ceased upon termination of his employment with the 
employer in the classes of employees insured under the policy, without 
regard to the cause of such termination, ('except that the employer may 
elect that  all employees who, ~ ~ h i l e  insured hereunder, are temporarily 
laid off or given leave of absence, or are disabled oT retired on pension, 
shall be considered to be in the employment of the employer during 
such period, subject to the conditions contained in the total and perma- 
nent disability provisions hereof." 

The plaintiff contends that  it was the duty of the employer to notify 
the insured under said certificate of the fact that  he had been 
dropped from the pay roll of said company, and that he continued to 
be a n  employee within the meaning of the master policy and the certifi- 
cate until and unless such notice was given. Upon the facts appearing 
in this record this position cannot be sustained. 

I t  may be conceded that the word '(employment" as used i11 the phrase, 
"termination of his employment," in the group policy of insurance 
may be interpreted to refer to the status of the employee rather than to 
any actual contractual relationship existing beheen  the employer itnd 
the employee. The policy included employees who were working on a 
day to day basis without any contract for any specified period of em- 
ployment. I t  is well said that  such an  employee occupies a status rather 
than a contractual relationship. The policy clearly does not use the 
word "employment" in the sense of a legal contract of employment. 
I t  is so drawn as to include employees working under a hiring wholly 
indefinite as to the term of its continuance. The employment might, 
therefore, be terminated a t  any time at  the will of the employee or that 
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of the employer. S o r  dors the contract ap!~ly to employers only nhen 
they are actually eirlploywl from (lay to (lay. This is a1)pareiit from the 
prorision that  if an employee "is tempornrily absent, or is temporarily 
laid off or i.: given lea\-(, of a b w m ~ , "  tlic, rmploymcnt leeti not he con- 
sidered terminated. The word as here used is intendld to indicate a 
conti~lnolis riglit to the stated 1wnt.fit n~ i t i l  the contract 1~1at ion  is termi- 
nated the n i t l~t lran a1 of tllc cmployt>c or tlischarge 1 ) ~  the cmployrr, 
with notice to the other p r t y .  ,is the situation presen ed is one rather 
of thc~ . \ t t r f ~ r \  of the err~ployce ill r r la t io~l  to hi< cnil~loycr than of a con- 
tract of ~ n ~ p l o y n c ~ r t ,  the right of the cml)loycr nt any time at its will 
to di.continuc i t i  coi~trnrtual  rclntion=hip to the rmplovee is  not con- 
clusive that it might to the same extent terminate his , f n f t ~ s  as an cm- 
ployec~ luntlcr tllc policy without notirc to the employee. There is, 
thrreforc, sonntl a~itliority for t l ~ p  Imi t ion  that  nhen  an  employee is 
tcn~porari ly absent from his employmcnt or is tempori~rily laid off, or 
is ahscnt on lral-c, liii r r l a t ion4 ip  as a11 rmployre ~mtler  the terms of 
tho p o l i ~ y  C : I I I I I O ~  1~ terminated by the en~ployer n i thcut  notice to the 
cmplo-cc. I l c c ~ ~ c ~  r .  I n s .  ('o., 204 5. C.. 214;  Por f  7r 1 ) .  dssurnnce  
,qoc.irf// ( N o . ) .  T I  S .  W. (2nd) ,  766;  Eii1eric.X. 1 ' .  Inc .  Po.. 120 Conn., 
60, 103 ,I. L. R., 413. 

Tllrl law a, tlwlared ill tllcw and otllcr himilar cases ai l1 ]lot al-ail the 
plaintiff in the i~ is tant  ca5c. The dccisionq in thocc cases nere  not bnsed 
1111011 tlie same factual situntio~r. The employee may discontinue his 
stai t rs as such by his own act. W11en he does so there i ;  no necessity of 
a notire from the crnploycr and none is  rcquircd. Whether the em- 
ployer, wlleri the employee discoiitinucs the rclntionillip, must recognize 
aiid act upon the clial~ged condition 11. r e lno~ ing  the Ilamc of the em- 
ployer from hi.; p:1y roll before the rig lit^ of the employee under the 
tcrtificate of insurance are terminated is not presented. For. here, the 
employer did in fact promptly remole t l ~ c  name of tlls deceased from 
its pay roll and notified thc insurance company thereof. 

I k l  tlie cleccnscd crnployec discontinue hi\ cinployme~ t with the R. J. 
Reynolds Tobacco C'ompany so as to tcrmirinte his rights under the 
certificate of insurance? This propoiition must be :nswered in the 
affirmative. 

The evidence discloses that  the employer 11ad x geuclal rule that the 
cinployment of nny one of its en~ploycrz ~llould automatically terminate 
upon tllc seutence of such e~nployce to iinprisonment. The  deceased 
cnlployec u a s  :~d\isccl of this rule on a former occasion when he was 
nrrcstcd and put under a .nspended w ~ t e n c e .  When he was convicted 
and committed to the roads to s e n e  the sentence imposed he knew that  
under the terms of his employment the same automaticdly ended when 
lic r e r e i ~  cd liis sentciu2e. A\sidc from this, tllc employee, however in- 
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voluntarily his act map haye been. entcred into another emplopment 
~ h i c h  would, for the tern1 of s i s  months, require of him his full time, 
both dny and night. H e  could not serve t ~ o  masters. H e  knew that  
he could no longcr ans~ver the call of his former employer and that by 
his own act his s t a f u s  as an  employee of the tobacco company had been 
terminated. Lrnder these circumstances no duty rested upon the cm- 
ployer to notify h im that  the relationship had been discontinued. 

Both the certificate of insurance and the master policy include n 
p ro~ i s ion  to the effect that  in case of the termination of the employment 
for any reason whatsoever, while insured thereunder, the employee shall 
be entitled to  hare  issued to him by the society, without further evidence 
of insurability, upon application made to the society, and upon tho pay- 
ment ~v i th in  31 days after such termination of the premium applicable 
to the class of risk to which he belongs and to the form and amount 
of the policy a t  his then attained age, a policy of life insurance in any 
one of the forms customarily issued by the society, except term insur- 
ance, in an  amount equal to the amount of his protection undrr the 
policy and certificate a t  the time of such termination of en~ployment. 
This provision does not extend the insurance 31 days after the termina- 
tion of employment. I t  grants the insured employee a privilege or 
option under certain conditions therein stipulated. The  insured did 
not exercise this option or privilege by applying for such policy or by 
paying the required premium. The plaintiff, therefore, has no claim 
against the defendant by reason of the terms of this provision. 

The deceased employee having, by his own act, terminated his s f a f u s  
as an  employee of the R. J. Reynolds Tobacco Company, and the em- 
ployer having recognized, accepted, and acted upon such termination, 
tho defendant is in no wise liable to the plaintiff upon the certificate 
sued upon. The judgment of nonsuit is 

Affirmed. 

IN THE MATTEB OF ROSA LEE BARKES. 

(Filed 5 January, 1938.) 

1. statutes § 7- 
As a general rule, statutes framed in the present tense will be construed 

to apply not only to conditions existing a t  the time of their enactment, but 
also to conditions arising thereafter. 

2. Courts § 7-Municipal and general county courts in same municipality 
are given concurrent jurisdiction of offenses less than felonies. 

A general county court was established in a municipality of the county 
under ch. 216, sec. 13, Public Laws of 1923. (C. S., 1608 m.) Thereafter 
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a municipal recorder's court was established in the ,same municipality 
under ch. 277, Public Laws of 1919. (C. S., 1541 et w q . )  The statutes 
conferring jurisdiction on the courts respec+ively prorided that each court 
should have exclusive original jurisdiction of offenses helow the grade of 
felony as  defined by law. Rot11 courts w're established after the enact- 
ment of ch. 85, sec. 1 ( 5 ) ,  Public-Local Laws, Extra S~'ssion 1924, which 
provides that where general county courts arc  established under ch. 216, 
IJRWS of 1923, in municipalities having special or municipal c80urts, the 
jurisdiction of thc general comity court should he concnrrcnt with that of 
the special court. H c l d :  The amendment of 1024 is prospective in effect 
and applies to general county courts then in existence or thereafter cre- 
aled. and to such courts even though the municipal ccwt  is established 
after the general county court. and a conviction in the municipal court 
may not be successfully attaclied on the ground that he statute giving 
i t  j~~risdic.tion over misdemranors was repealed by the later statute pre- 
scribing the jurisdiction of the general county court. 

3. Courts 3 6: Public Officers 3 4 L E f f e c t  of accepting another  public 
oficc in  contravention of Constitution is t o  vacate first office. 

The jurisdiction of a judge of a municipal recorder's court to impose 
s ~ n t c n c c  cannot he successfully attacked on the grol~nd that a t  the time 
the recorder was appointed he was mayor of the municipality and there- 
fore held two ofices in contravention of Art. XIV, sev. 7, of the State 
Constitution, since even if i t  be granted that the s t a ~  ute permitting a 
mayor to hc appointed recorder (sec. 2, ch. 32, Public LC ws of 1923, C. S., 
1537) confers upon the mayor when chosen recorder other than ex oficio 
duties, the acceptance of the ofice of recorder would vxcate the office of 
mnyor, but would not affect the office of recorder. 

THIS is  a review b y  wr i t  of certiorari of a judgmeni, refusing to re- 
lease the petitioner, Rosa Lee Barnes, upon a wr i t  of habeas corpus ,  
entered by  TT7i l l inm,  J., 20 October, 1937, a t  Tarboro.  F r o m  WILSON. 
-Affirmed. 

Connor  & Connor ,  T h o m n s  ,T.  moor^, and L u k e  L a m ! ,  for petit ioner,  
nppe l lnn f .  

d i torncy -Gencrn l  S r n u e l l  and  Assis tant  A t fornqs -Cr ' e ,~era l  MciUul lnn 
a n d  B r u t o n  for  the  S f n f c ,  appellee.  

SCHESCK, J. T h e  petitioner was, on 27 September, 1937, tried, con- 
victed, and  sentenced to i~nprisonrnerit  f o r  six months b<,r the  municipal  
recorder's court  of the  town of Wilson, upon a w a r r a n t  charging her  wi th  
a r iolat ion of section 13, chapter  49, Publ ic  Laws 1937, i n  t h a t  she had  
i n  her  possession alcoholic beverages upon which the  taxes imposed by  
the  laws of Congress of t h e  United States  and b y  the  laws of the S t a t e  
had  not  been paid, the  pwlisliment f o r  such offense being fixed by the  
s tatute  as  a fine a n d  imprisonment i n  the discretion of the  court. 

Tlie municipal  recorder's court  of the  town of W i k o n  was, i n  the 
year  1937, created by a n  election under  the prorisions of chapter  27'7, 
Publ ic  L n ~ v s  1919 (Art icle  18, chapter  27, sections 1536 et seq. of Con- 
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solidated Statutes), and began to function as such court prior to 10 Sep- 
tember, 1937. 

Section 4, chapter 277, Public Laws 1919 (C. S., 1541), reads: 
"The said court (municipal recorder's) shall have the following juris- 

diction within the following named territory: 

"(c) Exclusive, original jurisdiction of all other criminal offenses 
committed within the corporate limits of such municipality and outside, 
but within a radius of two miles (changed to five miles by section 3, 
chapter 32, Public Lams 1925) thereof, which are below the grade of a 
felony as now defined by law, and the same are hereby declared to be 
petty misdemeanors." 

There is in Wilson County, i n  which the town of Wilson is situated, 
a general county court, which was duly created in  the year 1924 under 
the provisions of chapter 216, Public Laws of 1923 (Article 24, chapter 
27, sections 1608 [f] et  seq. of Consolidated Statutes). 

Sec 13, chapter 216, of the Public Laws 1923 (C. S., 1608 [m]), 
reads : 

"The general county court, herein provided for, shall have the follow- 
ing jurisdiction in criminal actions within the county: 

"(4) . . . shall have exclusive original jurisdiction of all other 
criminal offenses committed in the county below the grade of a felony as 
now defined by law, and the same are hereby declared to be petty mis- 
demeanors." 

Section 25, chapter 216, Public Laws 1923, reads: 
"All laws and clauses of laws in conflict with this act are hereby 

repealed." 
I t  is the contention of the petitioner that  since the provisions of the 

Act of 1919 and those of the Act of 1923, conferring jurisdiction on the 
municipal court and on the general county court, respectively, are in  
apparent conflict, as both courts are given exclusive original jurisdiction 
of criminal offenses below the grade of felony within the territorial 
jurisdiction of the municipal recorder's court, and since the subsequent 
act contains a general repealing clause, the municipal court was deprived 
of its jurisdiction of petty misdemeanors of the class in which the offense 
of which the netitioner was convicted falls. This contention may have 
been made with considerable force but for  an amendment to chapter 216, 
Public Laws 1923, which was made by section 1, subsection 5, chapter 85, 
Public-Local Laws, Ex t ra  Session 1924, C. S., 1608 (m),  and reads : 

" 5 .  I n  counties in which there is a s ~ e c i a l  court or  courts for cities 
and towns, the jurisdiction of the general county court in criminal 
actions shall be concurrent with the jurisdiction conferred upon such 
special courts." 
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This amendment was enacted the same year, but prior to the creation 
of the general county court of Wilson County. 

I t  is argued by the petitioner, however. that  if this amendment of 
1924 preserves the jurisdiction of any municipal courts created under 
chapter 2i7, Public Laws 1919, in counties wherein general county 
courts are created under chapter 216, Public L a m  1923, i t  only pre- 
serves the jurisdiction of such municipal courts as existed a t  the time of 
the passage of the Act of 1923 or of the amendment thei-eto. This argu- 
ment is based upon tho use of the word "is" i n  the amendment, it  being 
argued that  since the present tense of the verb "to be" appears therein, 
the amendment can only refer to the then existing cou -ts for cities and 
towns. Wi th  this argument we cannot agree. 

(( Where a statute is expressed in  general terms and in ~ ~ o r c l s  of tho 
present tense, i t  mill as a general rule be construed to apply not only to 
things and conditions existing a t  its passage, but will also be given a 
prospective interpretation, by which i t  will apply to such as come into 
existence thereafter." 59 C. J., 1105. 

We are of the opinion, and so hold, that  mhen the amendment of 1924 
is construed in pnri nzateria with both chapter 216, Public Laws 1923, 
and chapter 277, Public Laws 1919, i t  has a prospective purpose and 
means tha t  mhen general county courts exist or are created in  counties 
where suecial courts for cities and towns shall be. or shall have been 
created, or  are in  contemporaneous existence, their jurisdiction shall be 
as defined in the amendment, that  is, concurrent with the jurisdiction 
conferred upon such special courts. This construction avoids any con- 
flict between the statutes conferring jurisdiction upon general county 
courts and municipal recorder's courts, respwtively, and continues intact 
the jurisdiction of the municipal ~worde r ' s  court of Wilson of that  class 
of offenses in which the offense of which the petitioner was convicted 
falls. 

The petitioner also contends that  Charles B. McLean, who, as recorder 
of thc municipal recorder's court of the town of Wilson, imposed judg- 
ment upon her, was without jurisdiction to impose such judgment for the. 
reason that  he could not legally act as recorder of such court, since a t  
the time he was chosen and assumt3d tho duties of recorder he was mayor 
of the town of Wilson, and was barred from holding t i e  two offices by 
Article XIV, section 7, of the Constitution of North C;~rolina. 

Chapter 277, Public Laws 1919 (C. S., 1537), was amended by 
section 2, chapter 32, Public Acts of 1925, by the addition of the follow- 
ing:  "Providecl further,  the recorder may also be the mayor of the 
municipality," and McLean was duly chosen recorder. I f  this statute, 
as amended, did more than confer upon the maSor, when chosen recorder, 
other ex oficio duties not inconsistent with those already exercised, and 
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thereby created another  office, then i t  might  be argued t h a t  the  office of 
mayor  was vacated by the  acceptance of the  office of recorder, bu t  the  
office of recorder was not yacated. McLean was first mayor  and  then 
recorder. One  holding a n  "office or place of t rus t  o r  profit" by accepting 
another  such office o r  place, i n  contravention of the  Constitution, vacates 
the first office o r  place and  not the  second. Whitehead v. Pittman, 165 
N .  C., 89. However, the  status of McLean as  i t  relates to  t h e  office of 
mayor of the  town of Wilson is not before us a n d  we d o  not pass there- 
upon. A11 t h a t  we decide is  t h a t  Charles B. McLean  was the  legally 
constituted recorder of the  municipal  recorder's court  of the  town of 
Wilson, and as  such h a d  jurisdiction to  impose the judgment upon the  
petitioner. 

T h e  judgment of J u d g e  Wil l iams is 
~ f f i r m e d .  

STATE v. TOM LINNEY (ALIAS BUFFALO) AYD T. J. JEFFERSOK. 

(Filed 5 January, 1938.) 

1. Criminal Law 55 56, 7 7 b F a i l u r e  of record t o  show selection of grand 
jury held not  ground for  motion i n  arrest  of judgment. 

The record showed the organization of the court, the names of the 
jurors summoned for the term, and the names of the foreman and seven- 
teen other grand jurors drawn therefrom, that  the grand jury was im- 
paneled, sworn, and charged, and that i t  duly returned a true bill over 
the signature of the foreman, showing the endorsement of the names of 
the State's witnesses sworn and examined. Held: A motion in arrest of 
judgment for that  the record failed to show the selection of the grand 
jury, is properly denied, there being no defect affirmatively appearing on 
the face of the record sufficient to support a motion in arrest of judgment. 

2. Indictment 3 2- 
The procedure to present the contention that the grand jury was im- 

properly drawn is by a motion to quash, upon proper averment and proof, 
before arraignment and plea, and not by a motion in arrest of judgment 
after verdict. 

3. Homicide 5 27h-Instruction submitting both murder  in perpetration of 
robbery and with premeditation and  deliberation held not  e r ~ o r .  

The indictment charged defendants did willfully, deliberately, and pre- 
meditatedly murder deceased while in  the act of robbing deceased. The 
court instructed the jury on both phases of murder in the first degree as 
though the indictment contained separate counts. Held: The instruction 
under the indictment and evidence' was not erroneous, nor may defendants 
complain, since under the charge of willful, deliberate, and premeditated 
murder the court instructed the jury that a verdict of murder in  the 
second degree would be permissible, while under the other count the 
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verdict would be restricted to murder in the first degree or not guilty, 
and under the instructions the defendants had all phases of the case 
arising on the evidence presented to the jury. 

4. Homicide 8 14: Indictment 8 11: Crimirial Law 3 56-Informalities 
and refinements in indictment may be properly disregarded. 

This joint indictment of two defendants for murder charged that de- 
fendants "of his malice aforethought" committed the act. Held:  The 
use of the word "his" instead of "their" is insufficient ground for arrest- 
ing the judgment, informalities and refinements being disregarded if the 
indictment is sufficient to inform defendants of the charge against them 
and to enable them to prepare their defense, and to protect them from 
another prosecution. C. S., 4623. 

5. Homicide § 14- 
A charge that defendants committed murder "in the act of robbing" 

their victim, is equivalent to a charge of murder "in thl: perpetration or 
attempt to perpetrate a robbery." 

APPEAL by defendants from Hill, b., a t  June  Term, 1937, of FORSYTH. 
N o  error. 

The defendants were charged in  the bill of indictment x i t h  the murder 
of one Herman W. Fogleman. The State's widence tenc'ed to show that  
on the evening of 5 April, 1937, the deceased, an  insurance collector, had 
parked his automobile on a street i n  a Negro section of the city of 
Winston-Salem, and had gone into a nearby house; tha t  as deceased re- 
turned from the house to his automobile a man identified as defendant 
Linney stepped from an  alley and struck him on the head with a pistol 
and fired two shots and deceased fell to the ground on his side; that  
thereupon another man identified as defendant Jefferson stepped out of 
the same alley and fired three shots into the deceasec, lying on the 
ground, pushed him into a mud hole, pulled something from his side, and 
that  then both defendants stepped back in the alley and ran. Deceased 
was dead when the officers arrived. 

The defendants denied guilt and offered evidence tendiqg to show that  
each of them was elsewhere a t ' t he  time, and tha t  thej. mere not and 
could not have been the persons guilty of slaying the deceased. 

The jury returned a verdict of guilty of murder i n  t h ~  first degree as 
to both defendants, and from judgment pronouncing sentence of death, 
defendants appealed. 

Attorney-General  Seawel l  and  Assis tant  At torney-General  M c M u l l a n  
f o r  t h e  S ta te .  

P h i n  H o r t o n ,  S. E. E d w a r d s ,  and  2'. H a r d i n  J e w e t t ,  for defendants .  

DEVIN, J. The appellants contest the validity of the trial and judg- 
ment below on three grounds. 
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1. They assign as error the denial of their motion in arrest of judg- 
ment on the ground that the minute docket failed to show the selection 
of the grand jury in the manner prescribed by the statute. However, 
the record before us shows the organization of the court, the names of the 
jurors summoned for the term, the names of the foreman and seventeen 
other grand jurors drawn therefrom, "then and there impaneled, sworn, 
and charged," as such, and that  during the term the grand jury duly 
returned into open court a true bill of indictment against the defendants 
for murder, in the form set out verbatim in the record, the bill showing 
the endorsement of the names of the State's witnesses sworn and exam- 
ined, and the statement over the signature of the foreman of the grand 
jury that i t  was a true bill. 

I f  the grand jury were improperly drawn, of which there is no sug- 
gestion, advantage of that  fact should have been taken by motion to 
quash, upon proper averment and proof, before arraignment and plea. 

There was no such defect appearing affirmatively on the face of the 
record as would entitle the defendants to have the judgment arrested and 
their motion was properly denied. S. v. Bordeaux, 93 S. C., 560 ; S. v. 
Efird, 186 N .  C., 482, 119 S. E., 881; S. v. Grace, 196 N .  C., 280, 145 
S. E., 399; S. v. McKnight, 196 N .  C., 259, 145 S. E., 281; 8. 2%. Bit- 
t i ng~ ,  206 N .  C., 798, 175 s. E., 299; S. v. Puckett, 211 N .  C., 66. 

2. The defendants contend that  the court erred in  treating the bill, 
and so charging the jury, in effect, as if i t  contained two counts, and 
that  since the bill charged a murder committed in  the perpetration or 
attempt to perpetrate a robbery, the allegations in the bill of willfulness, 
deliberation, and premeditation were improperly submitted to the jury. 

The bill of indictment set out the crime charged in  the following 
language : 

"The jurors for the State upon their oath do present, that Tom 
Linney, alias Buffalo, and T. J. Jefferson, late of Forsyth County, on 
5 April, A.D. 1937, with force and arms, at  and in the aforesaid county, 
did unlawfully, willfully, feloniously, deliberately, premeditatedly, and 
of his malice aforethought, did kill and murder Herman W. Fogleman, 
while in the act of robbing the said Herman W. Fogleman, contrary to 
the form of the statute in such case made and provided and against the 
peace and dignity of the State." 

The statute (C. S., 4200) dividing the crime of murder into two 
degrees defines murder in the first degree, among other things, as one 
"perpetrated . . . by any other kind of willful, deliberate, and pre- 
meditated killing, or which shall be committed in the perpetration or 
attempt to perpetrate any . . . robbery." 

The submission by the trial court, under a correct charge, of both these 
phases of murder in the first degree may not be held for error. 8. v. 
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Hunt ,  128 N. C., 584, 38 S. E., 473; S. v. Gilchrist, 113 N.  C., 673, 18 
S. E., 319; S.. v. Puckett ,  211 N .  C., 66. The defendants cannot com- 
plain of the court's action, since under: the charge of a w llful, deliberate, 
and premeditated murder, a verdict of second degree murder would have 
been permissible, and the jury was so instructed in this case, while under 
a bill confining the charge to murder committed in the ~erpetra t ion of a 
robbery, the verdict properly would be restricted to murder in the first 
degree or not guilty. S. v. U y e r s ,  202 K. C., 351, 162 13. E., 764; 8. v. 
Donzcll,  202 N. C., 782, 164 S. E., 352. 

The manner in which the court framed his instructions to the jury in 
defining the elements of first degree murder, as charged in the bill of 
indictment, was in all respects fair to the defendants artd presented the 
case clearly to the jury. 

3. The defendants contend that there was error in the charge occa- 
sioned by the use, in the joint bill of indictment, of the word '(his," in 
reference to malice, instead of "their"; and that the bill charged murder 
"in the act of robbing," instead of charging that it mas committed in the 
perpetration or attempt to perpetrate a robbery. 

I n  8. v. Carter, 1 N. C., 406, where an indictment for murder con- 
tained the word "brest," instead of "breast," in describing the location of 
the wound, i t  was held by a majority of the Court of Conference that 
the omission of the letter "a" was sufficient ground for arresting the 
judgment. But a contrary view was expressed in S. v. Xolier,  12 N .  C., 
263, and ever since the Act of 1811, now C. S., 4623, informalities and 
refinements in the language of the bill may be properly disregarded, if 
the criminal offense be sufficiently described to inform tc~e defendant of 
the charge against him, and to enable him to make his defense, and 
protect him from another prosecution for the same criminal act. S.  v. 
Moses, 13 N. C., 452; S. v. Will iams,  210 S. C., 159, 185 S. E., 661; 
8. v. Puckett ,  211 K. C., 66; S. v. Anderson, 208 N. C., *'?I. 

That the murder was charged to have been committed while in the act 
of robbing the deceased was equivalent to alleging that i t  was committed 
in the perpetration of the robbery. The primary meaning of the word 
"perpetrate" is "to do, or perform." 

There was no evidence of manslaughter, and the only issue in the trial 
was the identity of the defendants as the perpetrators of the crime 
charged. Under a fair  and correct charge the jury has found that the 
defendants were the two who robbed and murdered the deceased. 

I n  the trial we find 
No error. 
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HUBERT SATTERFIELD ET AL. v. PEARL STEWART ET AL. 

(Filed 5 January, 1938.) 

1. Wills § 33c-Devise held t o  vest remainder i n  testator's daughters  at 
t h e  t ime of t h e  death of t h e  testator.  

Testator devised the property in question to his wife and three daugh- 
ters, the land to remain undivided during the wife's life, and if a t  the 
wife's death any of the daughters should be unmarried, the land to remain 
undivided a s  their home a s  long a s  they remained single, with further 
provision that  upon the marriage or death of the three daughters, then 
the place should be sold and the proceeds divided equally among them, 
their heirs and assigns. H e l d :  The remainders to each of the daughters 
vested upon the death of the testator, and were not contingent upon their 
surviving until the marriage or death of their sisters, and upon the death 
of testator's wife, their right of possession became absolute, subject to 
the right of unmarried daughters to have the land remain undivided, and 
the provision for the sale of the land upon the death of testator's wife 
and the marriage or death of all  three daughters, cannot be held to delay 
the vesting of the remainders in the daughters. 

2. Same- 
The law favors the early vesting of title, and in the absence of a clear 

purpose to the contrary, title vests a t  the death of the testator. 

3. Wills § 35- 
The right of a devisee in common to have the land remain undivided 

so long a s  she should remain single, is a personal right which she may 
waive or surrender. 

4. Wills 9 46-Vested remaindermen may exchange quitclaim deeds among 
themselves so  a s  t o  hold their  respective interests in  severalty. 

Where devisees take a vested remainder in common, subject only to the 
right of one devisee to have the land remain undivided so long a s  she 
remained single, the remaindermen may exchange quitclaim deeds among 
themselves so that they may hold their respective interests in  severalty, 
and the personal right of the devisee to have the land remain undivided is 
surrendered by executing the quitclaim deeds. 

APPEAL by plaintiffs f r o m  Bone ,  J., a t  October Term,  1937, of 

ORANGE. Affirmed. 

G r a h a m  & E s k r i d g e  for plaintif fs,  appellants.  
B o n n e r  D. S a w y e r  and Brooks ,  X c L e n d o n  LC. H o l d ~ r n e s s  for defend-  

ants ,  appellees. 

SCHEKCK, J. T h i s  mas a n  action heard upon a n  agreed statement 

of facts, wherein the  plaintiffs seek a n  injunct ion against the  defendants 

committ ing waste upon a cer tain t rac t  of land. 
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The defendant Pearl Stewart claims title to the lands in controversy 
by virtue of a deed to her from Ara McDade Satter5eld and her hus- 
band, J. D. Satterfield. Xra McDade Satterfield claimed title to  said 
land by virtue of quitclaim deeds from her sisters, Corinna McDade and 
Ida McDade Chandler and her husband, S. T. Chandler, and the will of 
her late father, 9. J. McDade. 

The mill of A. J. McDade contains the following: 
"Item 2. I give and devise to my wife, Cornelia McDade, and daugh- 

ters, Corinna RlcDade, Ara McDade and Ida NcDad2, all of the tract 
of land whereon I now live (after the lot in Item 1 is cut off to Fletcher 
McDade.) This tract contains about 240 acres, inc uding the Burch 
place, the same to remain undivided during the term of the natural life 
of my wife, Cornelia, and if at  her death anyone ~f my daughters, 
Corinna McDade, d r a  McDade and Ida McDade, should be unmarried, 
then said place shall still remain undivided as their home as long as they 
remain single. But after the death of my wife Cornelia McDade, and 
the marriage or death of my daughters, Corinna McDade, Ara McDade 
and Ida McDade, then said place shall be sold and diviced equally among 
them, their heirs and assigns." 

The land in  controversy is a part of the land described in the foregoing 
item of the will of A. J. NcDade. Cornelia McDadc, widow of A. J. 
McDade, died prior to December, 1926. Corinna McDade has never 
married. Ida  McDade married S. T. Chandler and Ara McDade mar- 
ried J. D. Satterfield. The plaintiffs are the childrer. of Bra  McDade 
Satterfield, who died in 1932. 

I n  December, 1926, Corinna McDade (unmarried), Ara McDade 
Satterfield, and Ida McDade Chandler agreed to discontinue the use of 
the land referred to in Item 2 of their father's will as a home for them- 
selves, or any of them, and to divide the same so that each of the sisters 
might enjoy the use of that part of the land allotted to them individ- 
ually as their sole and separate property, and in accord with said agree- 
ment exchanged quitclaim deeds among themselves, conveying to each a 
one-third of the land, said deeds being joined in by the husbands of 
Ara and Ida, respectively. 

I n  March, 1930, d r a  McDade Satterfield and her husband, J. D. 
Satterfield, made a deed to Pearl Stewart for the one-third of the land 
quitclaimed to her by her sisters. 

I t  is the contention of the plaintiffs that their mother, Bra  McDade 
Satterfield, and her sisters took only contingent remainders in the land 
described in Item 2 of the will of -2. J. NcDade-the contingency being 
that they lived until all three of them were married-and were without 
power to divide the land among themselres, and the quitclaim deeds 
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exchanged among the sisters passed no title, and, therefore, the deed of 
their late mother, Ara McDade Satterfield, and her husband to Pearl 
Stewart was void; and that they, the plaintiffs, as children of their 
deceased mother, are contingent remaindermen under the mill of A. J. 
McDade, and that their title would become vested should they lire until 
the marriage or death of Corinna McDade. 

I t  is the contention of the defendants that under Item 2 of the will of 
A. J. McDade his three daughters, Corinna, h a ,  and Ida, took vested 
remainders, to be enjoyed after the life estate of their mother, the wife 
of the testator, and that upon the death of their mother their right of 
possession became absolute, subject to the right of Corinna, who has 
never married, to have the land remain undivided as a home so long as 
she remained single. 

With the contention of the defendants we agree. The law favors an 
early vesting of title and, unless there is expressed a clear purpose to 
the contrary, the title vests at  the death of the testator. Wiffy v. W i t t y ,  
184 N .  C., 375. 

Since the daughters of A. J. McDade, Corinna, h a ,  and Ida, took 
vested remainders, they were empowered to convey valid titles anlong 
themselves, so they could hold their respective interests in severalty, and 
since d r a  McDade Satterfield, by virtue of the quitclaim deeds ex- 
changed by her and her sisters, held her interest in the land in severalty, 
her deed conveyed to Pearl Stewart a fee simple title thereto. 

The right of Corinna, who is unmarried, to have the land remain 
undivided as a home so long as she remained single was a personal right, 
which she surrendered by executing the quitclaim deeds exchanged by the 
sisters. S ides  v. Sides ,  178 N .  C., 554. 

The provision that the land should be sold after the death of the life 
tenant and upon the death or marriage of the three daughters, and the 
proceeds divided equally among said daughters, their heirs and assigns, 
cannot be held to delay the vesting of the title in said daughters. Witty 
v. Witty, supra. 

The trial judge was of the opinion that Pearl Stewart was the owner 
in fee simple of the land described in the deed from Bra McDade Satter- 
field and her husband, and that the action should be dismissed at  the cost 
of the plaintiffs, and so adjudged. We concur with the opinion of his 
Honor, and his judgment is therefore 

Affirmed. 
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STATE v. hIARVIK HANFORD. 

(Filed 5 January, 1938.) 

1. Intoxicating Liquor § Dc-Evidcnce that liquor was found in defend- 
ant's home in room rented to third person held insufficient for jury. 

Evidence that Efteen gallons of intoxicating liquor were found in de- 
fendant's home in a room rented by defendant to a third person, without 
evidence that defendant had any control over the whiskey in the room or 
knew that it was there is insufficient to be submitted to the jury on a 
charge of having possession of intoxicating liquor for t ~ e  purpose of sale, 
and the action is remanded for judgment as of nonsuit. C. S., 4643. 

2. Constitutional Law § 14: Criminal Law § 4-Evidence of result of 
search of premises embraced in warrant before alteration is competent. 

Where an officer alters a search warrant by insertin: another name in 
addition to the name appearing in the warrant when i~sued,  but searches 
only the room rented by the person whose name origina ly appeared in the 
warrant, the search does not exceed the authority under the valid war- 
rant, and e~idence of the results of such search is competent. Ch. 339, 
sec. 61/2, Public Laws of 1937. 

APPEAL by defendant from Sink, J., a t  October Special Term, 1937, 
of ALARIANCE. Reversed. 

The  defendant was tried a t  the October Special Tcrm, 1937, of the 
Superior Court of Alarnance County on a criminal warrant  which was 
issued by a justice of the peace of said county on a duly verified com- 
plaint that  "on or about 3 July,  1937, Marvin IIanford willfully and 
feloniously did have in his possession, illegally, fifteen (15) gallons of 
intoxicating liquor for the purpose of sale, contrary to the form of the 
statute and against the peace and dignity of the State." 

He  was first tried and convicted on said warrant  i n  the general county 
court of Alamance County. H e  appealed from the judgment of the 
general county court to the Superior Court of Alamance County, i n  
which court the action was tried de novo,  as provided by statute. 

A t  the close of the evidence for the State, the defendant moved for 
judgment dismissing the action as of nonsuit. The m h o n  was denied, 
and defendant excepted. N o  evidence was introduced by the defendant. 

The evidence was submitted to the jury, who returned a verdict tha t  
the defendant is "guilty of having whiskey in  his possession for the 
purpose of sale." 

From judgment on the verdict the defendant appealed to the Supreme 
Court, assigning errors in the tr ial  and in  the judgment. 

Attorrzey-General Seawell and Assis tant  At torney-General  AfcMuZlcan 
for the  S ta te .  

J o h n  J .  Henderson  for defendant .  
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COX~TOR, J. On 3 July,  1937, on the complaint of a police officer of 
Alamance County, which was duly verified, a justice of the peace of 
said county issued a search warrant  by which the said officer was author- 
ized to search the premises of one Lacey Scott, located on a public road, 
near the town of Burlington, in said county, for intoxicating liquor 
alleged to be in the possession of the said Lacey Scott on said premises. 
After the said warrant  had been issued, and before it was served, the 
officer, without notice to the justice of the peace and without his author- 
ity, inserted in both the complaint and the warrant  the name of the 
defendant Marvin Hanford. The name of Lacey Scott, which appeared 
in  the complaint and in  the warrant  when the warrant  was issued by 
the justice of the peace, v a s  not erased from either the complaint or the 
warrant. 

The officer went to the home of the defendant Marvin Hanford, and 
after advising him and Lacey Scott, both of whom were a t  defendant's 
home, that  he had the va r ran t ,  authorizing him to search their premises, 
the officer proceeded to search the house of the defendant Marvin Han-  
ford, and a room in said house, which was occupied by Lacey Scott. 

I n  a back room in defendant's house the officer found fifteen gallons 
of whiskey and twenty empty cases. This room was occupied b f ~ a c e ~  
Scott, to whom the defendant Xarv in  Hanford had rented the room. 
The doors to the room were closed, but were not locked, a t  the time of 
the search. Both Lacey Scott and the defendant Marvin Hanford told 
the officer that  the whiskey Ivas the property of Lacey Scott. There was 
no evidence tending to show that  the defendant Marvin Hanford had any 
control orer the whiskey found in Lacey Scott's room, or that  he knew 
that  the whiskey was in the room. I n  the absence of such evidence, 
there was error in the refusal of the court to allow defendant's motion 
for judgment dismissing the action as of nonsuit. 

There was no eridence tending to show that  the officer searched the 
premises of the defendant Marvin Hanford, under the search warrant  
in his ~ossession a t  the time he went to defendant's home. H e  searched 
only t i e  premises of Lacey Scott, as he was authorized to do under a 
valid search warrant. The eridence tending to show the results of such 
search was not incompetent under the pEovisions of section 6% of 
chapter 339, Public Laws of S o r t h  Carolina, 1937. The evidence was 
competent, but not sufficient to show that  the whiskey found in  the room 
which the defendant had rented to Lacey Scott n7as in the possession of 
the defendant. 

The action is remanded to the Superior Court of Alamance County 
for judgment in accordance with this opinion. C. S., 4643. The 
judgment is 

Reversed. 
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STATE v. J. CLYDE RAY. 

(Filed 5 January, 1938.) 

1. Criminal Law § 63-- 
The Superior Court has the power in proper instances to suspend judg- 

ments and executions of judgments upon just and reas'mable terms, and 
to impose sentence and execute a judgment upon determination that  the 
conditions imposed had been breached. 

2. Same--Defendant consenting t o  terms upon which execution is suspended 
may not  complain of execution of sentence upon breach of terms. 

Defendant charged with embezzlement entered a plea of forcible tres- 
pass, and thereupon prayer for judgment was continuchd upon condition 
that  he pay certain sums into court a t  stated intervals;, and a t  a subse- 
quent term it  was determined that  he had not complied with the previous 
order, and sentence was imposed with provision that  i t  be suspended upon 
substantially the same conditions. Thereafter, the judge of the Superior 
Court, a t  term, found that defendant had breached the terms upon which 
sentence was suspended, and adjudged that the sentence be executed. 
H e l d :  Defendant, having pleaded guilty of the misdemcvmor, and having 
consented, or a t  least having offered no objection to the conditions upon 
which the prayer for judgment was continued and the execution of the 
judgment suspended, respectively, cannot ('omplain of the order that  the 
sentence be executed upon his breach of the conditions. 

8. Criminal Law tj 56- 
Where defendant, charged with a felony, enters a p ea of guilty of a 

misdemeanor which is accepted by the State, his motion in arrest of judg- 
ment for defect in the indictment charging the felony cannot be sustained, 
the sentence being based upon his voluntary plea and not upon the indict- 
ment for a felony. 

4. Attorney and  Client § 1% 
Where a n  attorney, charged with embezzlement, pleadi: guilty of forcible 

trespass and consents to the revocation of his license, he may not there- 
af ter  object to the revocation on the ground he had not been convicted of, 
or pleaded guilty to a felony. 

APPEAL by  defendant  f r o m  Bone, J., a t  August  Term, 1937, of 
ORAXQE. Affirmed. 

T h e  defendant, under  indictment f o r  embezzlement, a t  the  August  
Term,  1935, of the  Superior  Cour t  of Orange County, tendered a plea 
of gui l ty  of forcible trespass which was accepted by the  State. H e n r y  
A. Grady,  J u d g e  presiding, thereupon entered order "that p rayer  f o r  
judgment  be continued on condition t h a t  defendant  pay  into the  clerk's 
office f o r  the  benefit of the  heirs  of J o h n  Malone, deceased, the  s u m  of 
$500.00 a t  the  i iugust  Term,  1936, $500.00 a t  the  August  Term,  1937, 
$2,000 a t  the August  Term,  1935, and  one-third costs a t  each August  
T e r m  f o r  three years." 
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At the August Term, 1936, Clawson Villiams, Judge presiding, 
entered an order in which i t  was recited that it was admitted by the 
defendant in open court that he had not paid the money as required by 
the order of Judge Grady at the August Term, 1935, that the money he 
was required to repay represented funds he had wrongfully withheld and 
expended, and that he voluntarily consented that his license to practice 
law be revoked, and it was thereupon adjudged that defendant be sen- 
tenced to jail for not less than twenty-three nor more than twenty-four 
months, the prison sentence to be suspended upon condition that defend- 
ant pay into the office of the clerk $500.00 and one-third costs on or 
before 7 September, 1936, and $500.00 and one-third costs on or before 
August Term, 1937, and $2,000 and one-third costs on or before August 
Term, 1938, capias and commitment to issue upon breach of the condi- 
tions named, upon motion of the solicitor and finding by the judge hold- 
ing the courts of the district that defendant had not complied with the 
conditions on which the sentence was suspended. 

At the August Term, 1937, upon motion of the solicitor, Walter J. 
Bone, Judge presiding, made the following findings : "Upon the evidence 
and the admission of the defendant in open court, through his counsel, 
the court finds as a fact that the terms and conditions upon which the 
sentence heretofore imposed at  the August Term, 1936, of this court 
was suspended, have been breached in that the defendant has failed to 
pay into the office of the clerk of the Superior Court of Orange County 
the sum of $500.00 and one-third of costs which he was required by the 
terms of the aforesaid judgment and sentence to pay." I t  was thereupon 
adjudged that execution and commitment be issued on the judgment 
rendered at  the August Term, 1936, and that defendant be committed to 
serve said sentence. 

From the judgment of Bone, J., at August Term, 1937, defendant 
appealed. 

Attorney-General Seawell and Assistant Attorney-General McMul lan  
for the State .  

R. 0. Everet t  and S .  M .  Gattis,  Jr., for defendant. 

DEVIPV', J. The records of this Court disclose that the appellant was 
twice tried upon bills of indictment charging embezzlement, and that in 
each instance, upon appeal, a new trial was awarded. (8. v .  R a y ,  206 
S. C., 736, 175 S. E., 109; 8. v. R a y ,  207 N. C., 642, 178 S. E., 224.) 
Subsequently, it appears that at  the August Term, 1935, the defendant, 
with the consent of the solicitor for the State, and the approval of the 
court, entered a plea of guilty of forcible trespass, and that prayer for 
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judgment thereon was, upon certain conditions, continued to August 
Term, 1936. A\t the August Term, 1936, it mas found by the court tha t  
these conditions had not been complied with, and thereupon sentence was 
imposed, with the prorision, however, that  the senteice be suspended 
upon substantially the same conditions as those prerioudy named, that  is 
that  he make certain payments in September, 1936, find certain other 
payments on or before August Term, 193;. A t  August Term, 1937, i t  
was found by the court that  defendant had breached th. conditions upon 
which the execution of the sentence had heen suspended, and it was 
adjudged that  the jail sentence imposed by the prkvjous judgment be 
put into execution. To the last mentioned judgment, rendered a t  August 
Term, 1937, defendant excepted and appealed. 

The power of the Superior Court to continue the prayer for judgment 
and to suspend the esecutioli of a judgment, upon conditions, i n  proper 
cases and upon terms that  are reasonable and just, and thereafter, upon 
determination tha t  the conditions had been breached, to impose sentence 
and esecute the judgment, has been upheld by this Court i n  numerous 
cases. S. v. Hi l fon ,  151 S. C., 687, 65 S. E., 1011; 15. v. Everitt, 164 
N .  C., 399, 79 S. E., 274; S. L ) .  Bumetf ,  174 N. C., 796, 93 S. E., 473; 
8. 2'. IIardin, 183 N .  C., 815, 112 S. E., 593; S. 1 % .  Shepherd, 187 N .  C., 
609, 122 S. E., 467; S. v. Edwnrds, 192 N .  C., 321, 135 S. E., 37;  
Bem~an c. U.  S., 82 Law Ed.  (U. S.) ,  212. 

The defendant, having pleaded guilty of a misdemeanor, and having 
consented, or, a t  least, offered no objection to the conditions upon which 
the prayer for judgment was continued, in the one instance, and the 
execution of sentence suspended in  the other, is i n  no position now to 
complain. S. c. Crook, 115 N. C., 760, 20 S. E., 513. 

The defendant's motion in arrest of judgment, on account of defect in 
the bill of indictment for embezzlement, cannot be sustained, since he 
was neither tried nor sentenced under that  bill nor for that offense. H e  
entered a plea of guilty of a misdemeanor and this plea was accepted by 
tlie State and approved by the court, and i t  was upon this voluntary 
plea that  the judgment appealed from was based. The  defendant was 
represented by counsel and it is presumed that  his rights mere protected. 

Nor  can the defendant complain of the revocation of his license to 
practice law. It was found by the court that  this y a s  done with the 
defendant's consent. 

Upon a careful consideration of the record, we conclude that  the judg- 
ment must be 

Affirmed. 
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AIOSES SHSPIRO, ADMINISTRATOR OF THE ESTATE OF BRANTLEY MOSS, 
DECEASED, v. CITY O F  WINSTON-SALEM AND hldSTEN HATVKES. 

(Filed 5 January, 1938.) 

Municipal Corporations § 13--City held not liable for injury inflicted by 
its truck driver while working on W. P. A. project. 

Defendant municipality sponsored a W. P. A, project for municipal park 
improverncnt and agreed to contribute a stated sum of money, and trucks 
and drivers for the equivalent of 400 hours, and the city retained sufficient 
supervision to assure that the work was done as provided in the plans and 
specificntions furnished by the city, but the entire work mas under the 
control of the Works Progress Administration, and its employees had 
exclusive control over, and directed the workers in the performance of 
their job, including the city truck drivers while engaged on the project. 
A truck driver, furnished and paid by the city, inflicted a negligent injury 
while operating the city's truck on the project. Held: The truck driver 
was not, a t  the time, an employee of the city within the meaning of the 
doctrine of respondeat superior, and the city not being liable for the 
injury under the doctrine, it  is not necessary to determine whether the 
improvement of the park was a governmental function so as to absolve 
the city of liability in any event. 

APPEAL by plaintiff from Clement, J., a t  September Term, 1937, of 
FORSPTH. Affirmed. 

This is a civil action, instituted by the plaintiff to recover damages 
for the alleged wrongful death of his intestate, Brantley Noss. The 
Works Progress Administration, an  agency of the Federal Government, 
adopted as one of its projects the improvement of Hanes Park ,  which is 
a public park and playground owned by the city of Winston-Salem. 
Within the park is located an  elementary school, the high school gym- 
nasium, baseball diamond, a football field, a race track, bridges and 
walks, and other park improvements. I t  is used to a large extent as a 
playground connected with the elementary school and the Richard J. 
Reynolds High School. The  W. P. A. project provided for improve- 
ments to the tennis courts and race track, three bridges, the planting of 
shrubbery, improvements to the football and baseball fields, improve- 
ment of about two miles of walks and paths, the terracing and improve- 
ment of a small creek and other open drains and the raising of the level 
of some of the land. 

The city of Winston-Salem was the sponsor for  the project and agreed 
to contribute $1,200 to the total cost of the project. As a part  of its 
contribution the city agreed to contribute 50 truck days of eight hours 
each;  that  is to say, i t  agreed to furnish a truck and driver, or trucks 
and drirers, for an  equivalent of 400 hours. 
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The entire work was under the control of the Works :Progress ddmin-  
u 

istration organization, there being an  area engineer, a general foreman, 
and other suhofficials i n  charge. The work was being done, however, i n  
accord with plans and specifications furnished by the city, and city offi- 
cials exerc*isccl that  degree of supervision necessary to assdre the city tha t  
the work mas being done as provided in  the plans and specifications. 
The city official5 exerciwl no control over the employees doing the work. 
Employees f~u.nished by it worked under the superrision and direction 
of the W. P. A. officials. 

Tho defendant Masten Han-kes, an  employee of the city and upon its 
pay roll, on 16 March, 1936, was sent with a city truck by an official of 
the city of Winston-Salem to report to the W. P. A. officer in charge of 
the project to work in conlpliance with the agreement of the city to  
furnish "50 truck days." H e  proceeded to work in connection with the 
project under the supervision and direction of the officials of the Works 
Progress Administration. During the course of his work he backed a 
truck into and against plaintiff's intestate, inflicting fatal  injuries. The  
evidence is amply sufficient to sustain a finding that  the death of plain- 
tiff's intestate was caused by the negligence of Hawkes. 

At the conclusion of all the evidence, the city of Winston-Salem re- 
nen-ed its motion to dismiss as of nonsuit. Thereupon the plaintiff sub- 
mitted to a judgment of voluntary nonsuit as to Masten Hawkes and the 
court allowed the motion of the city. Judgment of involuntary nonsuit 
was entered as to the city of Winston-Salem, to which the plaintiff ex- 
cepted and appealed. 

H o y l e  C .  R i p p l e  for plaint i f f ,  appel lant .  
Rafclit) ' ,  Hudson d Ferrel l  for de fendan t  c i t y  of W i n s t o n - S a l e m ,  

appellee. 

BARXHILL, J. I t  may be tha t  if necessary the Court would take 
judicial notice of the plan under which a duly constituted agency of the 
Federal Government operates. I n  this case, however, it is not necessary 
for us to do so. The record sufficiently discloses the plan under which 
the Works Progress Administration was improving Hanes Park ,  which 
belongs to the city of Tinston-Salem. The uncontradicted evidence dis- 
closes that  the defendant Masten IIawkes was on the pay roll of the city 
of Winston-Salem a t  the time of the occurrence complained of, which 
resulted in the death of the plaintiff's intestate. I t  also discloses, how- 
ever, that  a t  said time he was working under the supervision, control 
and direction of the officials of the Works Progress Administration, and 
that  the city was without authority to give him orders or direction a s  
to the manner or method in  which he should perform the work then 



S. C.] FALL TERM, 1937. 
- - 133 

being done. While the truck being operated by him was likewise the 
property of the city, the evidence also discloses that  this truck was a t  
the time in the custody of the W. P. A. and was being used under its 
direction. Under these circumstances the doctrine of respondeat superior  
as between the defendant Hawkes and the city of Winston-Salem does not 
apply. While i t  was a n  unfortunate occurrence, the city is in nowise 
liable in damages for the death of plaintiff's intestate. 

As we are of the opinion tha t  Masten Hawkes was not the servant of 
the city of Winston-Salem a t  the time he caused the death of plaintiff's 
intestate i n  the sense tha t  would impose liability upon the city, i t  is 
unnecessary for us to discuss the question presented as to whether the 
improvement of Hanes P a r k  was a governmental function such as would 
absolve the city in  any event. 

The  judgment below is 
Affirmed. 

J. D. RAGAN v. MAGNOLIA RAGAN. 

(Filed 5 January, 1938.) 

1. Appeal and Error § U ) b -  

Where it is patent that the judgment as certified used the word "de- 
fendant" where the word "plaintiff" was intended, resulting in an incon- 
sistent and meaningless judgment, it is the duty of the trial court to 
correct the record to speak the truth, either on application or ex mero 
motu. 

2. Appeal and Error § 3* 
Where by error the judgment of the court directs "defendant" to pay 

money into court for the benefit of defendant, plaintiff is not the injured 
party on the record as certified, and his appeal will be dismissed. C. S., 
632. 

3. Pleadings § 23: Divorce 5 5- 
Where appeal from an order granting alimony pendente lite is dis- 

missed, defendant may thereafter apply for permission to amend her 
answer setting up a cross action for divorce a mensa et tl~oro to meet 
plaintiff's objection to the veridcation. C. S., 1661. 

APPEAL by plaintiff from W i l l i a m s ,  J., a t  September Term, 1937, of 
DURHAM. 

Bction for absolute divorce, and cross action for  divorce a mensa  
et thoro  and for alimony pendente l i te.  

The complaint, duly verified, alleged that  plaintiff and defendant were 
married in June, 1935; that  a few days thereafter defendant abandoned 
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plaintiff without just cause and "has been guilty of adulterous relations 
with numerous persons whose names are at present urknown to plain- 
tiff ." 

Defendant filed answer in which she denied the material allegations of 
the complaint except the fact of her marriage to plaintiff on 24 June, 
1935; and set up cross action for divorce from bed and board from the 
plaintiff on the ground of '(cruel and inhuman treatment" by plaintiff, 
of acts and conduct of plaintiff which "made her life burdensome and 
unbearable" and of being "maliciously turned out of her home" by plain- 
tiff. Defendant further alleged that "she has no property or income 
sufficient for her livelihood and to aid her in defending her action and 
protecting her good name" ; and that plaintiff has considerable property 
and income ample to support defendant and defray the expenses of her 
action. Upon these allegations she prayed that plaintiff's action be 
dismissed, that she be granted decree of divorce from bed and board; 
and that she be allowed reasonable attorney's fees and other expenses 
in defending her action and alimony pendente l i te.  The answer is 
verified as provided in C. S., 529, and not in  conformity with C. S., 1661. 

After notice, the motion of defendant for alimony pendente l i te  mas 
heard by the presiding judge who, upon hearing the evidence presented 
by affidavits and pleadings, "finds the facts to be, for the purpose of this 
motion, substantially as set out in the defendant's answer and cross 
action, as alleged therein, as fully as if incorporated herein in detail"; 
and that the plaintiff owns property of the assessed value of $3,000, 
which is its reasonable value, subject to mortgage of $125.00. Upon 
these findings of fact, the court rendered the following judgment: "It is 
therefore considered, ordered, and adjudged by the court that the defend-  
a n t  pay into the office of the clerk of the Superior Court of Durham 
County the sun1 of $75.00 on or before 1 October, 1937, $50.00 of said 
amount for Messrs. McDonald and Bennett, attorneys for the de fendan t ,  
and $25.00 for the use of the de fendan t  and her benefit and that there- 
after, on the first day of each month the d e f e n d a n t  shall pay into the 
office of the clerk of the Superior Court of Durham County the sum of 
$15.00 per month pending the final trial and determination of this 
action." 

From judgment as signed the plaintiff appealed to the Supreme Court, 
and assigned error. 

J.  W .  Barbee  for plaint i f f ,  appel lant .  
B e n n e t t  & X c D o n a l d  for de fendan t ,  appellee. 

WINBORNE, J. The judgment below, as certified to this Court, is 
wholly inconsistent with the findings of fact, and is mc~aningless. The 
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defendant, who is the moving party, is ordered to pay the allowance to 
herself. Patently the word "defendant" as i t  first appears therein was 
inadvertently and erroneously used for the word "plaintiff." However, 
be that  as i t  may, i t  is the duty of the court below, and not ours, on 
application, or e x  mero  m o t u ,  to correct the record to speak the truth, 
and to make entries n u n c  pro t u n e  that  were certainly intended to be 
made, but omitted by mistake, accident, or inadvertence of the court. 
Such authority is essential. W a l l  a. C o v i n g f o n ,  83 N. C., 144; S t r i ck -  
land v. S t r i ck land ,  95 N .  C., 471; Cook  v. ~%foore, 100 N .  C., 294, 6 S. E., 
795; Brooks  v. S tephens ,  100 N. C., 297, 6 S. E., 81;  D u r h a m  9. C o t t o n  
X i l l s ,  144 N. C., 705, 57 S. E., 465; 8. v. B r o w n ,  203 S.  C., 513, 166 
S. E., 396. 

On the face of the judgment, the plaintiff is not the party aggrieved- 
and is not, therefore, entitled to appeal. C. S., 632. 

The defendant may find i t  expedient to apply to the court for permis- 
sion to amend her answer and the verification thereof to meet objections 
made on this appeal. J loore  v. Moore,  130 N. C., 333, 41  S. E., 943; 
Martin a. M a r t i n ,  130 N .  C., 28, 40 S. E., 822; XTichols v. Nicho l s ,  12s  
N.  C., 108, 38 S. E., 296; C. S., 1661. 

The appeal will be 
Dismissed. 

(Filed 5 January, 1938.) 

1. Damages 5 1 b C h a r g e  held erroneous as including for jury's consid- 
eration elements of damage not supported by allegation or evidence. 

The only allegations and evidence on the issue of damages were to the 
effect that a t  the time of the assault complained of, plaintiff was suffering 
from a disease and that the assault greatly aggravated plaintiff's condi- 
tion and that plaintiff's health had been damaged thereby in a large sum. 
Held: A charge that the jury might consider plaintiff's mental and physi- 
cal pain and medical and hospital expenses on the issue of actual damage 
is error, such elements of damage not being supported by allegation or 
evidence. 

2. Appeal and Error 8 39- 
Where a charge erroneously includes for the jury's consideration ele- 

ments of damage not supported by allegation or evidence, a new trial will 
be awarded, since it may not be determined on appeal whether the verdict 
was affected by the error. 

APPEAL by defendant from H i l l ,  Special  J u d g e ,  a t  May Term, 1937, 
of ALAMANCE. New trial. 
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This is a civil action to recover damages for person:il injuries alleged 
to have been proximately caused by an unlawful assault upon the plain- 
tiff by the defendant. 

The plaintiff's evidence tended to show that on 6 September, 1935, the 
plaintiff went to a building owned by the defendant to remove scales 
which belonged to the plaintiff, that in  removing the scales plaintiff 
over!ooked and left in the building a draft rod, a part of the scales, that 
plaintiff returned to the defendant's office to procure the draft rod, and 
when he notified defendant he had come for the rod defendant informed 
him he could not have the rod until he (plaintiff) had rmepaired the open- 
ing left in the floor of the building from which the scales had been taken, 
that an argument ensued between the plaintiff and defendant, and that 
defendant seized plaintiff about the throat and choked him; that a skin 
disease, known as psoriasis, from which the plaintiff was suffering, was 
greatly aggravated by the assault, and that the plaintiff was thereby 
hindered and stopped in his work, and required to expend money for 
treatment. 

The defendant's evidence tended to show that he was in lawful posses- 
sion of the draft rod, and that he did no more than was reasonably neces- 
sary to defend and maintain such possession, and only touched the coat- 
tail of the plaintiff in making such defense, and in no x a y  injured the 
plaintiff. 

The issues were answered in favor of the plaintiff, a rd  from judgment 
in  accord with the verdict, the defendant appealed, assigning errors. 

J o h n  J .  Henderson  for plaint i f f ,  appellee. 
Louis C. A l l e n  for de fendan t ,  appel lant .  

SCHEKCR, J. The defendant's eleventh exceptive assignment of error 
is to the following excerpt from the charge : 

"The court instructs you if the plaintiff is entitled to recover actual 
damages in this case, he would be entitled to recover such sum as you 
find from the evidence, and by its greater weight, represents actual or 
compensatory damages sustained by him in consequence of and as the 
proximate result of defendant's wrongful, unlawful conduct. I n  a case 
of this nature these damages are understood to embrace and include a 
fair and reasonable compensation for any physical injury, if plaintiff 
has sustained any such injury, a fair and reasonable :ompensation for 
mental and physical pain and suffering, if plaintiff has sustained any 
such; and doctors, hospital, and medical expenses, if the plaintiff has 
sustained any such, and at the time of the injuries complained of in the 
action being tried if the plaintiff was suffering from r l  previous injury 
or a previous disease, and that injury or that disease was aggravated and 
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increased by the defendant's wrongful conduct in the action being con- 
sidered by the jury, then the jury would have the right to take into con- 
sideration such increased or aggravated condition, and allow a fair or 
reasonable compensation for that, . . ." 

This assignment of error must be sustained, since there is neither alle- 
gation of nor evidence tending to prove that the plaintiff endured any 
mental pain or suffering, or sustained any expense of doctors or hospitals 
as the result of the alleged assault. Smifh v. R. R., 126 N. C., 712, and 
cases there cited. 

The only element of actual damages alleged is, "That in the condition 
aforesaid (suffering from pioriasis) the vicious attack made upon this 
plaintiff by the defendant resulted in severe, serious, and permanent 
injury, in that it greatly aggravated, accentuated, and accelerated plain- 
tiff's condition," and the general allegation, "That by reason of the 
assault hereinbefore set forth, plaintiff's health has been damaged as 
hereinbefore'set out in the sum of at  least $5,000." 

The only evidence of actual damage is the plaintiff's testimony as 
follows: "This occurrence there in Mr. Levin's office aggravated my 
condition. I don't know how to explain its effect on my nervous system. 
Fear and excitement will make it spread. I was much better in 1935. 
due to the treatments. Since this assault, I have had a very hard time 
to control the condition. I have not been able to control it. My con- 
dition has gotten very much worse. I t  is very itching. You can see 
all these scars and eruptions. About eighty per cent of my body is 
involved by this disease. At the time of this occurrence only about 
thirty per cent of my body was involved. Since the time of this occur- 
rence mv nervous condition has been so bad that I have found it hard to 
carry on my business and the treatment to my disease is not effective. 
By reason of that I have been hindered or stopped in my work. I have 
been required to expend money for treatment." 

The foregoing allegations and evidence do not sustain the charge that 
plaintiff could recover for mental suffering, or for expenses of doctors 
or hospitals. 

While, as was said in W o r l e y  v. Logging Co., 157 N .  C., 490, wherein 
i t  was held error to charge the jury that they could consider as an ele- 
ment of damage loss of mental powers of the plaintiff when there was 
no evidence of such loss, i t  may be doubtful that the verdict was affected 
thereby, we cannot say it was not, and under the authorities in this State 
the instruction was erroneous. 

For the error assigned there must be a 
New trial. 
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STATE v. HOLJIES PETERSOS. 

(Filed 5 January, 1935.) 

1. Automobiles § 32e-Evidence held t o  sustain conviction of second 
degree murder  resulting from reckless operation of truck. 

Evidence that defendant, while intoxicated, drove a truck a t  an exces- 
s i re  speed, m n  off the highway, through a yard fence and parallel to the 
highway for a distance of 122 feet, linocking down a live-inch maple, an 
eight-inch telephone pol?, a nine-inch guy pole, and hit deceased, causing 
fatal injuries, 18  h t l d  snffic'ient to sustain a conriction of second degree 
murder. 

2. Automobiles § 32d- 
Testimony of speed of truck n quarter of a mile froin the scene of the 

accident held competent on authority of S.  w. Leonard ,  195 N .  C . ,  242. 

3. Criminal Law 5 44c-Failure of defendant t o  deny accusation of 
drnnken driving held competent a s  implied admission. 

Testimony that  defendant was accused immediately after the fatal  
accident with driving while drunk and that lie failed to make satisfactory 
answer or denial 7lcld competent as  a n  implied admission, and testimony 
of declarations later made by defendant which were no). responsive to the 
acc~isntion and were not addressed to the accuser, cannot be held compe- 
tent as  a denial of the accusation. 

4. Criminal Law § SIC-Error must be prejudicial in order  t o  entitle de- 
fendant t o  a new trial. 

In  this appeal from a conviction of second degree murder resulting 
from the reckless operation of a truck, which was driven off the highway 
for some distance and struck deceased while she was standing in her 
yard, defendant excepted to the exclusion of t es t imo~y that  after the 
accident he asked to telephone officers about a n  aut3mobile which he 
contended ran him off the road, causing the accident. There mas plenary 
eridence that defendant was d r i ~ i n g  drunk and a t  an excessive speed. 
H c l d :  Thc esclusion of the testimony cannot be held for reversible error, 
since the testimony, without more, does not show that the fatal accident 
was not the result of defendant's culpable negligence even if he  were 
forced off the road, and therefore could not have affected the verdict. 

APPEAL by defendant  f r o m  Alley, J. ,  a t  August  Term,  1937, of 
YAXCEY. 

Cr imina l  prosecution, t r ied upon  indictment c h a r g i r g  the defendant  
with the  murder  of Mrs. S. J. Brown. 

T h e  evidence on behalf of the  S t a t e  tends t o  show t h a t  on the  af ter-  
noon of 24 April, 1937, the  defendant  was dr iv ing  a Chevrolet lumber  

truck on H i g h w a y  No.  69, t ravel ing west f rom B u r n s d l e ;  that as he  

approached the  home of Stonewall Brown, and  about  $ mile therefrom, 
he  was dr iving a t  the  ra te  of 75 miles a n  hour  (object o n ;  exception) ; 
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that 122 feet east of the Brown home the truck left the highway, and 
when i t  came to a stop, the yard fence in front of the house was knocked 
don-n, two or three posts were uprooted, one 5-inch maple tree (in yard), 
one 8-inch telephone pole, and one 9-inch guy pole were cut down, the 
truck was wrecked, and Mrs. Brown was killed. The width of the road 
at  this point is 23 feet, including shoulders; the fence in front of the 
Brown home was 13 feet from the hard surface. The body of the de- 
ceased was found 58 feet from the front gate in the ditch line behind the 
truck. I t  is further in evidence that the defendant was drunk, or under 
the influence of intoxicating liquor; that three whiskey bottles were 
found at the scene-two of them at the truck and one of these had about 
two inches of whiskey in it. 

Just  after the wreck, Gus McFalls saw the defendant standing in the 
road. He inquired of him, "Who did this?" His  answer was, "I was 
driving the truck." NcFalls then said to the defendant: "You are 
drunk, aren't you? I can smell liquor on you." His reply was, "Whis- 
key nothing," and that is all he said. 

The defendant sought to show that he asked some of the Brown chil- 
dren if they had a telephone, that he wanted to call the officers and have 
them get the automobile that drove him off the road. (Objection sus- 
tained.) 

Two young men were riding with the defendant in the truck, and they 
both testified that the defendant was not driving a t  an excessive rate of 
speed; that he was not drunk, though he had been drinking during the 
course of the day; and that just prior to the wreck an approaching car 
driven at a high rate of speed crowded the defendant's truck off the 
highway. 

The defendant was not examined as a witness at  the trial. 
Verdict: Guilty of murder in the second degree. 
Judgment: Imprisonment in the State's Prison for a term of 7 years. 
The defendant appeals, assigning errors. 

Attorney-General Seawell and Assistant Attorney-General McHullan 
for the State. 

Charles Hutchins, E. L. Briggs, and Bill Atkins for defendant. 

STACY, C. J. This case is controlled by the decision in S. v. I'rott, 
190 N .  C., 674, 130 S. E., 627, where a conviction of second degree 
murder, resulting from the reckless operation of an automobile, was 
upheld, and S. v. Leonard, 195 N .  C., 242, 141 S. E., 736, where the 
verdict was guilty of manslaughter. 

The Leonard case, supra, is direct authority for the admission of the 
evidence tending to show the speed of the truck a quarter of a mile from 
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the scene of the wreck. I t s  excessire speed a t  the time of the crash is 
demonstrated by the mute evidence of destruction and c eath. Likewise, 
the evidence of intoxication is plenary. 

The  defendant says he was not permitted to show an effort on his par t  
to telephone the officers about the automobile vh ich  drove him off the 
road. I t  is uncertain from the record whether this evilence was before 
the jury or not, but if excluded, the exception is without merit. 8. v. 
T$'ilson, 205 K. C., 376, 171 S. E., 338. The request, ~f made, was not 
a par t  of the converqation which the defendant had .ivith the witness 
Gus hIcFalls. S. 7,. Por fee ,  200 N. C., 142, 156 S. E., 783. N o r  
does i t  tend to show a justifiable homicide. S. Edwards,  211 
N. C., 555, 191 S. E., 1, cited by defendant, is inapplicable. Non 
constt-rt that  the defendant could not have avoided the in jury  even if he  
were crowded off the road. This evidence, without mow, would not have 
affected the verdict. The foundation for the application of a new tr ial  
is the allegation of prejudice arising from error. S. 2%. Beal, 199 N. C., 
278, 154 S. E., 604. 

The remaining exceptions are equally untenable. They have all been 
examined; none is of sufficient moment to warrant  a d sturbance of the 
trial. 

The  verdict and judgment will be upheld. 
N o  error. 

W. E. BULLOCK r. THE NORFOLK & WESTERK RAILWAY COMPANY. 

(Filed 5 January, 1938.) 

1. Railroads § 9- 
Evidence that defendant railroad company failed to give timely warning 

of the approach of its train to a grade crossing on its main line by signals 
or lowering the gates maintained a t  the crossing, or otherwise, is suffi- 
cient to be submitted to the jury on the issue of negligence. 

2. Same-- 
Where the gates maintained by a railroad company a t  a grade crossing 

are raised, the traveling public may assume that the crossing is clear and 
that they may enter the crossing in safety. 

3. Same--Pedestrian struck a t  crossing held barred by contributory negli- 
gence in failing to look in direction from which train approached. 

Plaintiff entered a grade crossing on foot while the gates were raised, 
hut was watching a shifting engine on one of the fourteen tracks, when 
he stepped on the main line track and was struck by defendant's train 
approaching the crossing from the opposite direction without ringing the 
bell or giving any signal. Plaintiff testified that he could have seen the 
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train which struck him in time to have avoided injury if he had looked in 
the direction from which it approached. Held: Plaintiff's contributory 
negligence bars recovery as a matter of law, plaintiff being required to use 
reasonable care for his on-n safety notwithstanding the gates were raised 
a t  the time he entered the crossing. 

APPEAL by plaintiff from Parker, J. ,  at  February Term, 1937, of 
DURHAM. Affirmed. 

This is a n  action to recover damages for personal injuries which the 
r la in tiff suffered when he was struck by a train owned and operated 
by the defendant on a grade crossing in  the city of Durham. 

At  the close of all the evidence the defendant moved for judgment a s  
of nonsuit. The  motion mas allowed, and the plaintiff duly excepted. 

From judgment dismissing the action as of nonsuit the plaintiff ap- 
pealed to the Supreme Court, assigning error in the judgment. 

Jos .  R. Patton, Jr., and John. C. Harmon, Jr., for plaintiff. 
Whitwell W .  Coze and Gzcthrie & Guthrie for defendant. 

CONNOR, J. I t  is conceded that  there was evidence a t  the tr ial  of this 
action which was sufficient to show that  the plaintiff was injured by the 
negligence of the defendant as alleged in the complaint. Johnson v. 
R. R., 205 N. C., 127, 170 S. E., 120. 

,4t the time the plaintiff entered upon the crossing the gates which 
the defendant maintained a t  the crossing as required by an  ordinance 
of the city of Durham were raised. Fo r  this reason the plaintiff was 
justified in assuming that  he could cross defendant's tracks in safety. 
O l d h a m  u. R. R., 210 S. C., 642, 188 S. E., 106. The evidence for the 
plaintiff tended to show that  the defendant failed to give timely warn- 
ing, by signals or otherwise, of the approach of its t rain on its main line 
to the crossing. This evidence Jvas sufficient to show that  the defendant - 
was negligent as alleged in  the complaint. 

However, plaintiff knew that  he would be required to pass over four- 
teen tracks of the defendant before he could reach a place of safety. 
Under these circumstances he was required to use reasonable care for 
his own safety while on the crossing, notwithstanding the gates were 
raised a t  the time he entered the crossing. H e  testified that  if he had 
looked to his right before he stepped on the main line he could have 
seen defendant's t rain approaching the crossing and could have avoided 
his injuries. As he stepped on the main line he was looking to his left, 
observing a switch engine which was standing on a sidetrack beyond 
the main line. H e  did not see the train which struck him until just 
before i t  hit him. I f  he had looked in the direction from which the 
train approached the crossing he could hare  seen it, notwithstandirig the 
oars which were standing on the sidetracks to the east of the main line. 
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By his failure to look to his right, beforc he ctepped on the main 
line, plaintiff by his ovin n~gligcnce contributed to his  injuries, and for 
that  reason he cannot recorer on this action damages for the injuries 
~ h i c h  he suffered when he TTas struck by defendant's Irain on its main 
line a t  the crossing. Rinzme~. I > .  R. R., 208 N .  C., 198, 179 S. E., 753. 

There is no error in t,he judgment dismissing the aci ion. 
Affirmed. 

G.  W. TICKLE r. FRANK P. HOBGOOD, A D ~ N I S T E A T O R ,  ET AL. 

(Filed 5 January, 1938.) 

Appeal and Error 37b, 40c- 

An application for a bill of particulars, C. S., 534, or a motion to require 
a pleading to be made more definite and certain, C. S., 537, is addressed 
to the discretion of the trial court, and his ruling thereon in the exercise 
of such discretion is ordinarily not rerien7able, but it is error for the 
trial court to rule thereon as a matter of law mithont the exercise of 
discretion. 

Pleadings 5 27- 

A11 application for a bill of particulars or a motion i o require a plead- 
ing to be made more definite and certain is addressed to the discretion of 
the trial court, and it is error for the trial court to rule thereon as  a 
matter of law without the exercise of discretion. 

BAIINHILL, J., took no part in the consideration or decision of this case. 

,I~PEAL by defendant from Bnrnhil l ,  J., at March S p x i a l  Term, 1937, 
of A ~ a a r a s c ~ .  

Civil action by ultimate consumer to recover of manufacturer or  
bottler damages resulting from drinking bottled bererage containing 
noxious substance. 

Plaintiff alleges that  on 9 May, 1936, he purchased a bottle of coca- 
cola, manufactured and placcd on the market by the defendant, which 
contained some deleterious substance; that  he became 11 from drinking 
part  of its contenty and that  he thereby sustained great injury and 
damage. 

Anticipating tha t  the plaintiff would attempt to  sh0.s other instances 
of deleterious substances discorered in  like products, manufactured 
under substantially similar circumstances and sold by the defendant "at 
about the same time," Edoe 2.. Bottling Co., 208 N. C., 305, 180 S. E., 
582, the defendant seasonably asked for a bill of particulars of any 
such instances ~vhich  the plaintiff proposed to show and rely upon to 
make out his case. 
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The court, "being of opinion that  the defendant is not entitled to the 
order prayed for," overruled defendant's motion "as a matter of law 
and without exercise of the discretion rested in the court." 

From the foregoing disposition of defendant's motion he appeals, 
assigning error. 

Dameron d Y o u n g  for p l a i n t i f ,  appellee. 
J .  D o l p h  Long  and R. ill. Robinson for defendant ,  appellants.  

STACY, C. J. An  application for a bill of particulars under C. S., 534, 
o r  a motion to require a pleading to be made more definite and certain 
under 537, is addressed to  the sound discretion of the tr ial  court, and 
his ruling thereon, made in  the exercise of such discretion, is  not review- 
able on appeal, except perhaps in  extreme cases. T e m p l e  v. T e l .  Co., 205 
h'. C., 441, 171 S. E., 630; S. v. B r y a n t ,  111 N, C., 693, 16  S. E., 326. 
Where however, as here, the court denies the motion as a matter of law, 
without the exercise of discretion, the defendant is entitled to have the 
application reconsidered and passed upon as a discretionary matter. 
Townsend  v. W i l l i a m ,  117 N .  C., 330, 23 S. E., 461; S. c. Fuller ,  114 
N.  C., 885, 19  S. E., 797. F o r  procedure in  criminal cases see C. S., 
4613; S. v. W a d f o r d ,  194 N.  C., 336, 139 S. E., 608. 

Error.  

BARNHILL, J., took no par t  in the consideration or decision of this 
case. 

UNEMPLOYMENT COMPENSATIOX COMMISSION ET AL. V. 0. T. 
KIRBY ET AL: 

(Filed 5 January, 1938.) 

Courts 8 2 b W h e r e  statute creating state commission does not provide for 
appeal from its decisions, no appeal lies. 

The Superior Court has no jurisdiction to hear an appeal from the 
determination by the Unemployment Compensation Commission of the 
liability of an employer for contributions under the act, ch. 1, Public 
Laws, Extra Session 1936, since the act does not authorize an appeal, but 
the Superior Court is without authority to dismiss the proceeding, but 
should only dismiss the appeal. whether the Unemployment Compensa- 
tion Commission is authorized to conduct hearing and to determine lia- 
bility of employers for contributions, qucere. 

APPEAL by plaintiff from Bone ,  J., at  October Term, 1937, of PERSO?;. 
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Proceeding before Unemployment Compensation Commission to de- 
termine liability of respondents for contributions under ch. 1, Public 
Laws, Extra  Session 1936. 

F r o m  finding and determination that  respondents are subject to  the  
prorisions of the act (amounts not in dispute, if liability exists), the 
respondents appealed to the Superior Court of Person County. 

H i s  Honor held that  he was without jurisdiction i o entertain the 
appeal (as no appeal in such cases is provided in the act, and the parties 
hare  not agreed tha t  the attempted appeal may be treated as return to 
certiorari) and dismissed the proceeding, taxing each side with one-half 
the costs. 

F rom this ruling the Unemployment Compensation Commission ap- 
peals, assigning error. 

Adrian J .  Xezoton, general counsel, and J .  C. R. Ehringhaw, JT., 
assistant counsel for plaintiff, appellant. 

N o  counsel appearing for defendant. 

STACY, C. J. Whether the Unemployment Compensation Commission 
is authorized to conduct hearings and to determine the liability of em- 
ployers for contributions under ch. 1, Public Lams, Ex t ra  Session 1936, 
is not before us for decision. Conceding. without deciding, that  such 
authority exists, the statute is silent upon the subject of any appeal from 
such determination. H i s  Honor, therefore, was correct i n  holding that  
he was without jurisdiction to  entertain the appeal. His  reasoning is 
sound. but he inadvertently went beyond his authority in  dismissing the 
proceeding. H e  should have dismissed the appeal and left i t  there. 

The cases cited by appellant, Higdon v. fight Co., 20 i  K. C., 39, 175 
S. E., 710, and S. v. Carroll, 194 N .  C., 37, 138 S. E., Z39, are inappli- 
cable, as they deal with statutes providing for appeal without prescrib- 
ing the procedure. Here no appeal is authorized. 

Modified and affirmed. 

(Filed 5 January, 1938.) 

1. Wills 5 33-Remainder over to a class after life estate held to vest 
upon death of testator. 

The mill in question provided that testator's wife should have the 
income from his property, real and personal, for life, and a t  her death 
all her indebtedness should be paid, and the property divided equally 
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among testator's sister and brothers, or their heirs. Held: The remainder 
over to the class vests upon the death of testator and not upon the death 
of the life tenant. 

The law favors the early vesting of estates, and as a genera1 rule a 
remainder over to a class after a life estate vests immediately upon the 
death of the testator, unless a contrary intent appears from the will. 

APPEAL by defendants from Grady ,  J., at  November-December Term. 
1937, of WAYKE. 

Civil action for construction of will and declaratory judgment, sub- 
mitted as controversy without action on agreed statement of facts. 

F rom judgment sustaining contention of plaintiffs the defeildallts 
appeal. 

Lungston, Allen. d T a y l o r  for plaintiffs,  appellees. 
D. C. H u m p h r e y  for defendants,  appellants. 

STACY, C. J. On the hearing the questions in difference and the mat- 
ters to be determined were properly made to depend upon the construc- 
tion of the following clause in  the will of Vance M. Weill, late of Wayne 
County : 

"I will to my  wife, Ju l ia  C. Weill, to have all the net income from 
all of my real and personal property her lifetime and a t  her death, after 
all her indebtedness is paid, all of my  estate shall be divided among my 
sister and brothers equally or their airs." 

The  record states that  Vance 31. Weill died on 19 December, 1936, 
leaving him surviving his widow, Ju l ia  C. Weill, six brothers and one 
sister, and three nieces and one nephew, children of a deceased brother, 
all parties to the present proceeding. 

The matters submitted for determination turn  upon whether the re- 
mainders created in the above clause of the will are vested or contin- 
gent. 

The plaintiffs say they are vested, i.e., at  the death of the testator the 
lam called the roll of "sister and brothers . . . or their airs," and 
those from the class who then answered take the estate by way of re- 
mainder, only the enjoyment being postponed until the death of the life 
tenant. Richardson, T .  Richardson,  152 X. C., 705, 68 S. E., 217; P o w r  
Co. v. IIccywood, 186 N .  C.,  313, 119 S. E., 500. This is questiolied hy 
the defendants. The trial court held that  the remainders are vested and 
that  the trust agreement, so predicated, is a permissible use of the prop- 
erty, all the interested parties being signatory thereto. With this con- 
struction and declaration of the rights of the parties we agree. T r u s t  
Co. v. Lindsay,  210 N. C., 652, 188 S. E., 94. 
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The general rule is that  a limitation hy way of remziinder to a class, 
following a bequest of the sanlc pro pert^ for life, ws t s  immediately 
upon tlie death of the testator unless a contrary intent appear from the 
1 1  ItTitf!j r .  V i f t y ,  184 X. C., 375, 114 S. E., 48.2; B z u g h a m  7.. T r u s t  
6'0.. 181 S. C., 106, 107 S. E., 181;  Bolcrn  7? .  I l a c k n e y  136 N. C., 187, 
-18 S. E., 6%. Tlic law favors the early ~ e s t i n g  of esiates. Tl'estfeldt 
1 , .  Rr!/i201ds, I 9 1  AT. C., SO2. 133  S. E., 168; Goode c. IIearize, 180 N. C., 
473, 105 5. E., 5 ;  U a x k  1,. J l ~ c i m ~ y ,  173 N .  C., 62, 84 S E., 665. 

X o  question is presentrtl hy the plaintiffs i n f e r  se ,  or between the sis- 
ter and brothers of the testator on the one hand, and his  nieces and 
~lcplleu- on tlie other. I t  is agreed that  as among the plaintiffs, if the 
remainders he vested, the di\isiou shall be per stirpes.  Fulton v. W a d -  
tlell, 191 K. C. ,  GS8, 132 S.  E., 669; B o w e n  u. H a c k n e y ,  aupra. 

Upon the record as presented no reason appears for disturbing the 
judgment. 

Affirmed. 

S T A T E  r .  H E N R Y  RIOSLEY. 

(Filed 5 January, 1938.) 

Criminal Lam § 77e: Homicide 9 28--Case remanded for correction of 
record to show proper verdict of jury in this homicide prosecution. 

The record disclosed that the jury, in this homicide prosecution, re- 
turned a verdict simply of "guilty," and in settling the clse on appeal the 
trial court found that the clerk inadvertently failed to record the ques- 
tion by the court, "Guilty of what?" and the answer by the jury, "Guilty 
of nmrder in the first degree." I t  did not appear that the judge's findings 
were made in open court and in the presence of the defendant, or that the 
record was corrected to speak the truth. Held:  The cas? is remanded on 
motion of the State for a correction of the record. 

A i ~ ~ ~ ~ i ~  by defendant fro111 I l a r d i i q ,  J., at  May ' rrrm, 1937, of 
F ~ R S Y T H .  

Crirniiial prosecution tried upon ii~tlictment cliargiilg tlie defendant 
nit11 the murder of Clarence Black. 

T'erdict : Guilty. 
Judgment : Death by aspliysiation. 

d t f o r n e y - G r n r r a l  Seawel l  c r n d  a l s s i s tnn f  Al t forney-Ger;eral  Xc,?lullan 
for t k c  S ta te .  

Phin I I o r f o n ,  J r . ,  r T ~ l ~ i ~  C'. TTTnllace, and  R i c h m o n d  R z ~ c k e r  for de- 
f e n d a n f ,  appel lant .  
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WIKBORXE, J. The record on appeal discloses that  the verdict as re- 
corded is simply "Guilty." However, in settling the case on appeal, the 
judge below finds as facts tha t  when the jury announced its verdict of 
guilty the court said to  the jury, "Guilty of what ?" Tha t  the jurors 
answered for their verdict: "Guilty of murder in the first degree," and 
that  the clerk in  writing the minutes inadvertently left out the said 
question and answer. NerertheIess i t  does not appear that  the said 
findings of fact were made in  open court, that  the defendant was present 
in person, or that  the records have been corrected to speak the truth. 

Motion of the State to remand the cause for correction of the record 
will be allowed in accordance mith S. v. Brozc~z, 203 N.  C., 513, 166  
S. E., 396. 

Remanded. 

STATE v. JAMES SERMONS. 

(Filed 5 January, 1938.) 

Criminal Law § 80- 
Where defendant, convicted of a capital felony and allowed to appeal 

in forma pauperis, fails to make out and serve his statement of case on 
appeal within the time allowed, he loses his right to bring up the "case 
on appeal" and the appeal will be dismissed on motion of the Attorney- 
General after an examination of the record proper discloses no error on 
its face. 

MOTION by State to docket and dismiss appeal. 

Attorney-General Seawell and Assistant Afforney-General X c J I u l l a i ~  
for the State. 

hTo counsel for defendant. 

STACY, C. J. At  the September Term, 1937, of Forsyth Superior 
Court, the defendant herein, James  Sermons, mas tried upon an indict- 
ment charging him mith the murder of one Carlile Miller, which re- 
sulted in  a conviction of murder i n  the first degree and sentence of death 
by asphyxiation. From the judgment thus entered the prisoner gave 
notice of appeal to the Supreme Court and was allowed 40 days within 
which to make out and serve statement of case on appeal, and the solici- 
tor was given 30 days thereafter to prepare and file exceptions or 
countercase, but nothing has been done towards perfecting the appeal, 
albeit the prisoner was allowed to appeal in forma pauperis, and the 
time for serving statement of case on appeal has now expired. S. v. 
Brown, 206 N .  C., 747, 175 S. E., 116. 
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H a v i n g  lost his r igh t  t o  br ing u p  the "case on apperl," S. o. Xoore, 
210 K. C.. 686, the  prisoner is  i n  n o  poqition t o  rrsist tlie motion of the 
Attorney-General to  docket and  dismiss. 8. v. Johnson 205 S. C., 610. 
172, 8. E., 219 ; S. T .  R e c f o r ,  203 N. C., 0, 1 6 1  8. E., 330. *is is  cus- 
tomary i n  capi tal  cases. however, we have  examined the  record to  see 
t h a t  n o  e r ror  appears  upon t h e  face  thereof, such errom. if any, being 
cognizable sua sponfe .  S. v. Robinson,  ante ,  536. 

We have discovered no defect on the face of the record proper. S. 1 , .  

E d n e y ,  202 il'. C., i06,  164  S. E., 2 3 ;  5'. 21. IIamlet, 206 S. C., 565, l i 4  
S.  E., 451. 

Motion allowed. , ippeal  dismissed. 

D. T. BAILEY, 8. L. TALTON, AND J. E. WOODALL v. CAROLINA POWER 
& L I G H T  COMPANY, JOHNSTON COUNTY ELECTRIC MEMBERSHIP  
CORPORATION, J. W. WOODARD, SNEAD SANDERS, A. J. WHIT-  
LEY, JR., AND G. T. SCOTT, INDIVIDUALLY, AND AS L ~ E C T O E S  OF THE 

JOHNSTON COUNTY ELECTRIC MEMBERSHIP  CORPORATION. 

(Filed 2 February, 1938.) 

1. Electricity 11: Part ies  § 1: Contracts 5 1-Nonmembers may not  
challenge validity of acts of directors of electric membership corpora- 
tion. 

This action was instituted to restrain a private power company and an 
electric membership corporation formed under the provisions of ch. 291, 
Public L a m  of 1935, from entering into a contract u n d ~ r  which the pri- 
r a t e  company agreed to construct certain rural electric lines, and the 
membership corporation agreed not to construct parallel and competing 
lines. The trial court found, upon supporting evidenct', that plaintiffs 
were not members of the electric membership corporation. Held: By ex- 
press provision of sec. 11, ch. 291, Public Laws of 1935, no person, al- 
though a member of the community proposed to be serviced by a n  electric 
membership corporation, is entitled to service from snch corporation 
unless he is a member thereof, and since plaintiffs therefore have no 
rights or interests which might be affected by the management, acts or 
conduct of the affairs of the membership corporation, they are  without 
standing in court and may not maintain this action challenging the 
validity of acts of the directors of the corporation, nor does the fact that  
plaintiffs are  eligible and might hereafter become members and maintain 
an action under the principle announced in Gorrell v. W a t e r  Supply  Go., 
124 N. C.,  328, affect this result, since they have no rights or interest in  
the management of the corporation until they a re  members. 

2. Appeal and  E r r o r  3 40a-Immaterial Andings may  be  stricken from t h e  
record. 

TVhere certain findings of fact a re  sufficient to sustain the judgment 
dismissing the action for that  plaintiffs have no standing in court and 
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are not entitled to maintain the action, other findings in regard to the 
motives of defendants in agreeing to do the act sought to be restrained, 
are immaterial and should be stricken from the record. 

APPEALS by plaintiffs and by defendants from Grady,  J., at Chambers, 
in the town of Clinton, N. C., on 20 August, 1937. Affirmed in plaill- 
tiffs' appeal; modified in defendants' appeal. 

This is an action for judgment restraining and enjoining the defend- 
ants Carolina Power & Light Company and Johnston County Electric 
Membership Corporation from consummating or performing an agree- 
ment, in writing, which was entered into by and between said defendants 
on 8 July, 1937, on the ground (1)  that said agreement, by reason of its 
provisions, is in violation of certain statutes declaring the ~ u b l i c  policy 
of this State with respect to such agreements, and is for that reason 
unlawful and void; and ( 2 )  that said agreement, if consummated and 
performed by said defendants, will wrongfully and unlawfully deprive 
the plaintiffs and other residents of certain rural communities of John- 
ston County, North Carolina, of their right to have electric service fur- 
nished to them by the defendant Johnston County Electric Membership 
Corporation, in accordance with the provisions of its charter or certifi- 
cate of incorporation, if and when they shall desire such service. 

The action was begun in the Superior Court of Johnston County on 
7 August, 1937. I t  was heard by consent of the parties by Judge Grady 
a t  his chambers in the town of Clinton, N. C., on 20 August, 1937, on 
an order duly served on the defendants to show cause why a temporary 
restraining order made in the action should not be continued until the 
final hearing. 

At this hearing Judge Grady found the facts as set out in the judg- 
ment which he rendered as follows : 

"1. Summons was issued herein on 7 August, 1937, and was duly 
served on all the defendants, who have appeared and filed answers to the 
complaint filed in the action by the plaintiffs. 

"2.  The plaintiffs are farmers, residing in rural sections of Johnston 
County. The Carolina Power & Light Company is a corporation and 
as such is engaged in the business of manufacturing and selling electric 
energy, with its principal office in the city of Raleigh, X. C.; Johnston 
County Electric Membership Corporation is a corporation created under 
and by rirtue of the provisions of chapters 288 and 291, Public Laws of 
North Carolina, 1935; the defendants J. W. Woodard, Snead Sanders, 
A. J. Thitley, Jr., and W. T. Scott are residents of Johnston County, 
and constitute a majority of the board of directors of the Johnston 
County Electric Membership Corporation. 

('3. 011 27 May, 1936, pursuant to letters received by and personal 
appeals made to them, a number of rural citizens of Johnston County 
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met in the office of S. C. Oliver, county farm agent, tlwre being present 
at said meeting from 42 to 55 persons; 51  projects for the electrification 
of rural  districts of Johnston County were represented a t  said meeting. 
J. TV. TVoodard, A. F. Holt, J r . ,  Dr .  Wade H. Atkinsol, ,I. J. Thi t ley ,  
Jr . ,  I r a  C. Whitley, Snead Sanders, and Cheater Ba;-bour were duly 
elected as directors of a corporation to be formed for t i e  electrification 
of the several rural  sections of the county represented a t  said meeting. 
Said directors met immediately after the meeting ant3 elected J .  W. 
woodard as chairman and A\. F. Holt, Jr . ,  as secretary of the board. 
A11 three of the plaintiffs were present a t  said meeting. 

"4. A t  a meeting of the board of directors held on 27 May, 1936, i t  
was ordered that  a corporation be formed under the la11 to be known as 
the Electric Membership Corporation of Johnston County. Full  author- 
ity was requested and g i w n  to them for such corporate organization by 
the Xor th  Carolina Rura l  Electrification Authority, and thereafter a 
certificate of incorporation was issued by the Secretary of State and 
duly recorded in Johnston County. Said permit was issued on 16 June,  
1936, and the Certificate of Incorporation was issued from thk ofice of 
the Sccretary of State on the same day. I t  is recorded in Corporation 
Book So.  3, at  page 231, of Johnston County. 

"5. On  23 June,  1936, a construction loan contract was entered into 
between the Federal Rural  Electrification Administration and the John- 
ston County Electric Membership Corporation, under which the United 
States Government mas to lend the sum of $80,000.00 for the construc- 
tion of the first part  of the Johnston County project, consisting of ap- 
proximately three hundred miles of electric lines. 

"On 14 August, 1936, the Federal Rura l  Electrification Authority a t  
Washington City increased its offer to lend to $310,000.00; and a mort- 
gage was executed by the Johnston County Electric Menibership Corpo- 
ration to the Federal Governnlent to secure said loan, vh ich  mortgage 
is recorded in Book 361, a t  page 226, of Johnston County registry, which 
record is  made a par t  of this finding of fact. 

"This contract with the Federal Rural  Electrification Authority was 
made for the benefit of something like 1,500 citizens residing in the rural  
and unelectrified portions of Johnston County and parts of Wake 
County and other territory referred to in the minutes of the board of 
directors of the Johnston County Electric Membership Corporation. 

"6. On 2 1  September, 1036, the Johnston County Electric Membcr- 
ship Corporation entered into a contract with the Thompson Electrical 
Company of Raleigh for the construction of the first sect ion of the proj- 
ect of the Johnston County Electric Membership Corporation, consisting 
of seventy-seven miles of electric lines ; and this contracl, was approved 
by the Federal Rural  Electrification Authority. 
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"7. I n  June,  1936, the Carolina Power & Light Company began the 
construction of electric lines in Johnston County, paralleling those 
intended to be constructed by the Johnston County Electric Membership 
Corporation. 

('Suits were instituted in  the Superior Courts of this State, one by the 
Johnston County Electric Membership Corporation against the Caro- 
lina Power & Light Company and one by the Carolina Power & Light 
Company against the Johnston County Electric Membership Corpora- 
tion. 

"The court is of the opinion that  these two suits, and their final out- 
come, have nothing to do with the rights of the parties in this action; 
but in case the facts may be deemed material, the records in said two 
causes are hereby referred to and made a part hereof as fully as if set 
out in detail. 

"8. On S July,  1937, the defendants' board of directors, without re- 
questing authority therefor from the 40 or 50 men who originally elected 
them, accepted a proposition from the Carolina Power & Light Com- 
pany, the said proposition and acceptance being as follows : 

" 'DEAR SIR : As a compromise of the controversy between you and 
the Carolina Power & Light Company as to providing rural  electrifica- 
tion in Johnston County, we offer to you, for your consideration and 
acceptance, the following as conditions of settlement : 

" '1. The Carolina Power & Light Company shall immediately resume 
the construction of rural  electric distribution lines in Johnston County, 
and shall diligently pursue such construction until it  has completed and 
placed in operation 325 miles of such lines, which shall include the 221  
miles of lines on company's present program, and 104 miles which shall 
be selected and located by a majority of the board of directors of the 
Johnston County Electric Membership Corporation as now constituted, 
and shall be the lines which in their judgment are most desirable and 
feasible. Rights of way for such 104 miles shall be furnished to the 
company without cost. The 325 miles of line as provided for herein 
shall not include the lines built prior to 1936, but shall be in  addition 
thereto. Such 325 miles are to be completed during 1937. I n  addition, 
the company agrees to make a canvass of any other lines in  Johnston 
County in which the majority of the directors may be interested and 
agrees to construct such of these rural  electric lines as may be found to 
be feasible, or justified; the rights of way shall be furnished to the com- 
pany without cost. 
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" 'Should the company and the directors fai l  to agree as to the feasi- 
bility of any such lines, then a third party, some engineer, or experienced 
person agreeable to both parties, is to be selected to  act as arbitrator a i d  
determine the feasibility of such lines. 

" ' 2 .  The Carolina Power & Light Company shall pay an  amount suffi- 
cient to reimburse the Johnston County Electric Xemhership Corpora- 
tion and its directors for all expenditures heretoforc m , ~ d e  for adminis- 
trative and other expenses of the corporation and for the expenses of 
the board of directors heretofore incurred in work ill behalf of the corpo- 
ration, and for any further expenses or costs incurred ill the adluinihtra- 
tion of said corporation or i n  closing 11p the same, inc,luding expenses 
and costs of any kind, for  which the said membership corporation shall 
be legally liable to the T h o m p s o ~ ~  Electrical C o i n p a y ,  Spoon & Len-iq, 
Engineers, or the Federal Rura l  Electrification I ldn~inisi  ration a t  Wash- 
ington, D. C., provided tha t  the a~noun t  of re imburscme~t  for all espen- 
ditures and costs of every kind by the Membership Corporation and/or 
its directors shall i n  no event exceed the sum of $15,000.00. 

" 'It is agreed that  the aforesaid sum of $15,000.00 sk all he deposited 
as hereinafter stated by the Carolina Powclr & Light Company in the 
First  6: Citizens Bank 6: Trust  Company a t  Smithfield, N. C., to the 
account of R. E. Batten, trustee for the Johnston  count;^ Electric Nem- 
bership Corporation. The said money shall be disbursed by the bank 
llpoll the order of the said trustee in payment of lawful o ~ l i g a t i o m  of the 
Xembership Corporation which are approved by a r ~ a j o r i t y  of the 
board of directors of said corporation as said board is now constituted. 
When all such obligations are paid, after approval by a inajoritp of the 
said board of directors as aforesaid, a statement thereof shall be fu r -  
nished to the Carolina Power & Light Company, and if the aggregate 
anlount of such obligations be less than $15,000.00, the balance of the 
amount deposited to the credit of R. E. Batten, trustee, as aforesaid, 
shall be returned to the Carolina Power & Light Cornpang-. 

(' '3. The deposit of the aforesaid sun1 of $15,000.00 in  the First  & Citi- 
zens Bank & Trust  C'oinpany a t  Smithfield, K. C., to the credit of R. E. 
Batten, trustee, for the Rlelnbersllip Corpori~tion, shall be made Gy the 
Carolina Power & Light Coinpanj- iinimediately after t le Membership 
Corporation duly accepts the terlns and provisions of' this letter, as the 
agreement betneen the parties, rind the acccsptance is elidenccd by the 
signing of this letter i n  the l~an le  of the Xembership Colporation by its 
president duly authorized in the space provided for such acceptance a t  
thc bottom of this letter, and t h  original of this letter so accepted is 
returned to the Carolina P o ~ v e r  & Light Company. 

(' 'The aforesaid sun1 of $15,000.00, when deposited, s l a l l  not be sub- 
ject to disburienlent upon the order of the trwtee, until z~fter the action 
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instituted by the Membership Corporation in the Superior Court of 
Johnston County against the Carolina Power 6: Light Conlpany has been 
nonsuited by appropriate judgment and the teniporary injunction therein 
issued has been duly dissolved. 

'' '4. I n  consideration of the agreement of the Carolina Power & Light 
Company to construct rural  lines as set forth in paragraph 1 hereof, and 
in consideration of the aforesaid sum of $15,000.00, to be deposited in  
the First  &I Citizens Bank 6: Trust  Company a t  Smithfield, N. C., to the 
credit of R. G. Batten, trustee, for the Xembership Corporation, the 
Membership Corporation hereby agrees and binds itself not to construct 
or operate any rural  electric lines or other facilities paralleling or dupli- 
cating any of the lines and facilities of the Carolina Power 6. Light 
Company as tlie same are n o ~ v  constructed and operated, or as any other 
lines may be constructed and operated by the Carolina Power 6- Light 
Company within any territory in which the Johnston County Electric 
Membership Corporation may be authorized to engage in business. The 
said Nembership Corporation hereby ~ a i v e s ,  in favor of Carolina Power 
6: Light Company, any right ~ r h i c h  it has or claims to hal-e to construct 
and operate rural  electric lines or other facilities within the same terri- 
tory or along the same roads or highways where the Carolina Power & 
Light Company now has or may hereafter build and operate such lines 
or facilities. 

" (5 .  At the time that the deposit of the aforesaid sum of $15,000.00 is 
made in the First  6. Citizens Bank 6- Trust Company a t  Smithfield, 
N. C., a copy of this letter duly signed in behalf of both the parties to 
this agreement shall be filed with the said Bank 6: Trust  Company. 

" 'If you agree to the terms and pro~is ions  of settlement as set forth 
in this letter, please have the same signed in your name by your presi- 
dent, duly authorized, and return the original of this letter to the Caro- 
lina Power & Light Company as colistituting tlie agreement between us. 

Yours truly, 
CAROLISA POWER & LIGHT COIZPANY, 
By 

President.' 

(' 'We accept the ternis and provisions of the foregoing letter and 
hereby agree to same. 

JOHSSTON COUSTY ELECTRIC &IE~\IBER- 
SHIP CORPORATIOX, 

B y  
President.' 

"The purpose of the Carolina Power & Light Company in making 
said offer and in  taking orer the entire project under conten~plation by 
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the Johnston County Electric Membership Corporation was to acquire 
a monopoly of the business in which i t  was engaged in the rural  dis- 
tricts of Johnston and other counties; and it did have that  effect as a 
matter of fact. 

"On 3 August, 1937, the Federal Rura l  Electrificatioll Administration 
refused to authorize the acceptance of the proposal referred to in  the 
eighth finding of fact. 

"9. Se i the r  of the plaintiffs, a t  the time this action was commenced, 
was a member of the Johnston County Electric Memllership Corpora- 
tion. Neither had complied with the provisions of its certificate of 
incorporation, or of its by-laws, so as to become a member of said cor- 
poration. 

'(After the contract was entered into between the Johnston County 
Electric Membership Corporation and the Carolina Power & Light Com- 
pany on 8 July,  1937, the plaintiffs attempted to file with the directors 
of said corporation applications and checks in order t h ~  t they might be 
elected to membership in said corporation as provided sy its certificate 
of incorporation and by-laws; but the said directors refused to act upon 
said applications. 

"10. The action of the board of directors of the Johnston County 
Electric Nembership Corporation, or of a majority of said board, in sell- 
ing out, lock, stock and barrel, to the Carolina Power 6r. Light Company, 
was a plain breach of fa i th  on their part, and a violation of the trust im- 
posed in  them by the men who elected them a t  the meeting held in the 
office of the county farm agent, a t  Smithfield, on 27 Nay,  1936. The 
whole transaction, i t  seems to the court, was tainted with mula fides, and 
if any harm had followed, which could be corrected by a court of equity, 
a n  injunction might lie. 

"11. But  under the contract between the two defendant corporations, 
the plaintiffs ha re  not been injured a t  all. I n  fact, they are getting 
exactly what they wanted-electric energy in the rura l  districts of 
Johnston County;  and i t  does not appear that  the tolls will be any 
larger than  they would have been if the Johnston C'ounty Electric 
Membership Corporation had proceeded to build electric: lines as origi- 
nally contemplated. I n  fact, it  appears that  the defendant Carolina 
Power 6: Light Company intends and is actually promising and obligat- 
ing itself to construct a greater mileage of electric 1in.s in the rural  
districts of Johnston County than was contemplated in the original plan 
of the Johnston County Electric Membership Corporation. Rates are 
to be fixed by the State Utility Comnlis~ioner;  and the court is unable 
to see where, how, or when the plaintiffs have been damaged. 

"The Johnston County Electric l\len~bership Corporation was, by its 
charter, a nonprofit sharing corporation. The only advantage to be 
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reaped by its members was the receipt of electric energy; and they are 
getting that  through the contract which the plaintiffs now seek to have 
set aside. A t  most, this is a case of injuria absque danzno. 

"12. The defendants filed with the court certain papers which purport 
to have been signed by 35 of the men who made up the meeting in the 
office of the county farm agent, a t  Smithfield, S. C., on 27 May, 1936, 
in which they ratified the action of the Johnston County Electric Xem- 
bership Corporation in selling out to the Carolina Power & Light Com- 
pany;  but the papers are not dated; counsel for plaintiffs asked counsel 
for defendants when and where the papers were signed; no ansx-er to 
this inquiry has been given by counsel for defendants. I t  is apparent 
to the court that  the papers were signed after this action was begun; 
there is no evidence, however, tending to show the date on which they 
were signed. 

('Various other facts might be found by the court, as required by 
counsel; but as i t  appears most certain that  the plaintiffs have no stand- 
ing in a court of equity, the finding of other facts is not necessary. 

('Upon the facts as found, i t  is now considered, ordered and adjudged 
by the court that  the injunction prayed for in the complaint be and the 
same is denied; and that  this action be and the same is dismissed a t  the 
cost of the plaintiffs and the sureties on their prosecution bond. 

"This 20 August, 1937. 
HENRY A. GRADT, 

Judge Presiding." 

To the foregoing judgment both plaintiffs and defendants excepted 
and appealed to the Supreme Court, assigning errors as set out in the 
record. 

I .  M .  Bailey and E. J .  It'ellons for plainfifls.  
A.  Y .  Arledge, Abell d Shepard,  P o u  d Emanuel ,  and TY. II. W e n f h e r -  

spoon for defendant Carolina P o u w  d? Light  Company .  
Paul  D. Grady ,  R. E. B a f t e n ,  G. A. X a r f i n ,  and L. R. Varser for 

defendants J o h n s f o n  County  E lec f r ic  1Vembership Corporation and J .  TV. 
Tt'oodard, Snead Sanders, A. J .  W h i t l e y ,  Jr.,  and W. T .  Scott, individ-  
ual ly ,  and as directors of said corporation. 

CONNOR, J. The Johnston County Electric Membership Corporation 
was organized under and pursuant to the provisions of chapter 291, 
Public Lams of Korth Carolina, 1935. The execution of its certificate 
of incorporation was authorized in accordance with the prorisions of said 
chapter 291, Public Laws of S o r t h  Carolina, 1935, and of chapter 288, 
Public Laws of S o r t h  Carolina, 1935. 
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The provisions of chapter 291, Public Laws of North Carolina, 1935, 
with respect to the organization of an electric membe-ship corporation 
are as follows : 

'(Sec. 3. When any number of persons residing in the community not 
served, or inadequately served, with electrical energy desire to secure 
electrical energy for their community and desire to form corporations to 
be known as electric membership corporations for said purpose, they 
shall file application with the North Carolina Rural Electrification 
Authority for permission to form such corporation. 

'(Sec. 4. Whenever any such application is made by as many as five 
members of the community, the North Carolina Rurzl Electrification 
Authority shall cause a survey of said territory to be made, and if, in 
its opinion, the proposal is feasible, shall issue to said community a 
privilege for the formation of a corporation as hereinafter set out. 
Whenever an application has been filed by any comnunity with the 
North Carolina Rural Electrification Authority, and its application for 
formation of an electric membership corporation has been approved, the 
same may be formed as hereinafter provided. 

"Sec. 5. Borntation authorized. Any number of nakural persons not 
less than three may, by executing, filing and recording a certificate as 
hereinafter provided, form a corporation not organizcmd for pecuniary 
profit, for the purpose of promoting and encouraging the fullest possible 
use of electric energy in the rural sections of the State by making electric 
energy available to inhabitants of the State at  the lowest cost consistent 
with sound economy and prudent management of the business of such 
corporations. Whenever an electric membership corporation is formed 
in the manner herein provided, all property owned by i he said corpora- 
tion and used exclusively for the purpose of said corporation shall be 
held in the same manner and subject to the same taxes and assessments 
as property owned by any county or municipality of the State, so long 
as said property is owned by said electric membership corporation and 
is used for the purpose for which said corporation was formed. 

"Sec. 6. The certificate of incorporation shall be entitled and en- 
dorsed 'Certificate of Incorporation of Elec ;ric Membership 
Corporation' (the blank space being filled in with the name of the cor- 
poration), and shall state : 

"(a) The name of the corporation, which name shall be such as to 
distinguish it from any other corporation. 

"(b) A reasonable description of the territory in whizh its operations 
are principally to be conducted. 

"(c) The location of its principal office, and the post office thereof. 
"(d) The maximum number of directors, not less than three. 
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"(e) The names and post office addresses of the directors, not less 
than three, who are to manage the affairs of the corporation, for the 
first year of its existence, or until their successors are chosen. 

' ( ( f )  The period, if any, limited for the duration of the corporation. 
I f  the dnration of the corporation is to be perpetual, this fact should 
be stated. 

"(g) The terms and conditions upon which members of the corpora- 
tion shall be admitted. 

"(h) The certificate of incorporation may also contain any provi- 
sion, not contrary to law, which the incorporators may choose to insert 
for the regulation of its business, and for the conduct of the affairs of 
the corporation; and any provisions creating, defining, limiting, or 
regulating the powers of the corporation, its directors and members. 

"Sec. 7. Execu t ion  and filing of certificate of incorporation. The 
natural persons executing the certificate of incorporation shall be resi- 
dents of the territory in which the principal operations of the corpora- 
tion are to be conducted, who are desirous of using electric energy to be 
furnished by the corporation. 

"The certificate of incorporation shall be acknowledged by the sub- 
scribers before an officer qualified to administer oaths. When so ac- 
knowledged, the certificate may be filed in the office of the Secretary of 
State, who shall forthwith prepare a certified copy or copies thereof, and 
forward one to the clerk of the Superior Court in each county in which 
a portion of the territory of the corporation is located, who shall forth- 
with file such certified copy or copies in their respective offices and 
record the same as other certificates of incorporation are recorded. As 
soon as the provisions of this section have been complied with, the pro- 
posed corporation described in the certificate so filed shall be and con- 
stitute a body corporate." 

I t  is provided in section S of said chapter that "each corporation 
formed hereunder shall have a board of directors, and the powers of a 
corporation shall be rested in and exercised by a majority of the direc- 
tors in office. The directors of the corporation, other than those named 
in its certificate of incorporation, shall be elected annually by the mem- 
bers entitled to vote. The directors must be members and shall not be 
entitled to compensation for their services. The board shall elect an- 
nually from its own number a president and a secretary." 

I t  is provided in section 9 of said chapter that the board of directors 
of a corporation organized under and pursuant to its provisions "shall 
have power to do all things necessary or convenient in conducting the 
business of the corporation, including, but not limited to, ( a )  the power 
to adopt and amend by-laws for the management and regulation of the 
affairs of the corporation. 
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('The by-laws of a corporation may make provisions, not inconsistent 
with law, or its certificate of incorporation, repla t in :  the admission, 
withdrawal, suspension or expulsion of members; the transfer of mein- 
bership; the fees and dues of members, and tlie termination of member- 
ship on nonpayincnt of dues or otherwise ; the nurnbcr, timtxs, and man- 
ner of choosing, qualifications, terms of office, official designations, 
p o ~ v e i ~ ,  duties and coinpenration of officers; dcfining :t vacancy in the 
board, or in any office and the manner of filling i t ;  the numbcr of mern- 
hers, not less than a majority, to constitute a quorum at  meetings, the 
date of the annual meeting, and the giving notice thereof and the holding 
of special incetiiig and tlie giving notice thereof, tlie ternis and conditions 
upon which the corporation is to  render service to its nmnbers ; the dis- 
position of the revenues, and rec'eipts of the corporation; regular and , 

special meetings of the board, and the giving notice thereof. 
"(L) To appoint agents and employees and to fix tlic>ir compensation 

and the compensation of the officers of the rorporation. 
"(c)  To execute instruments. 
"(d) To delegate to one or more of the directors or to the agents and 

employees of tlie corporation such powers and duties as i t  may deem 
proper. 

"(e)  To make its on11 rules and regulationr as to procedure." 
I t  is provided in ,iection 10 of said chapter " t l~a t  the c'lrporate purpose 

of earl1 corporation fornlcd llereunder sliall be to r e m r r  service to its 
members only, anti no person sliall become or remain :I rnenlber unless 
such person shall use energy supplied by such corporation and shall have 
conlplied with the terms and conditions in  respect to inembership, con- 
tained in the by-laws of such corporation." 

B y  virtue of the provisions of chapter 291, Public Lams of North 
Carolina, 1035, no person, althougli he is a rnember of the community 
for which and a resident of the territory in which an  ~ lec t r i c  member- 
ship corporation organized under and pursuant to the provisions of said 
chapter, is authorized to construct and operate lines a1113 other facilities 
for the transmission and distribution of electric energy, is entitled to 
service from such corporation, unless he is  or shall become a member of 
such c.orporation, in accordance with thc provisions of its certificate of 
incor~)oratioil or by-laws. I t  is so esprcsrlg provided 1)- section 11 of 
said chapter. This provision is consistent with all the provisions of said 
chapter with respect to the organization and business of such corpora- 
tions. Such person, therefore, until he becomes a meniber of the corpo- 
ration, has no legal right which is or may be affected by the organization 
of the corporation, or by the management of its busines$;, or the conduct 
of its affairs by its board of directors. Fo r  that  reason, such person 
cannot nlairitain an  action in which the validity of ally action of the 
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board of directors of the corporation in the management of its business 
or i n  the conduct of its affairs, is challenged, on the ground that  such 
action was unlarrful or  has unlawfully deprived him of a legal right. 

N o  person, although he is a member of the community for which and 
a resident of the territory in  which a n  electric membership corporation 
organized under and pursuant to the provisions of chapter 291, Public 
Laws of Nor th  Carolina, 1935, is  authorized to construct and operate 
lines and other facilities for the transmission and distribution of elec- 
tric energy, is entitled to service by such corporation because he at- 
tended meetings of members of the community and residents of the terri- 
tory, a t  which proceedings were had preliminary to the organization of 
the corporation, unless after the organization of the corporation he has 
become a member of the corporation in  accordance with the ~rovis ions  of 
its certificate of incorporation and by-laws. Such person, until he 
becomcs a member of the corporation, has no rights which are or may be 
affected by the organization of the corporation, or by the management of 
its business or the conduct of its affairs by its board of directors. It 
cannot be held that  such person is a beneficiary of the corporation, 
because he may be eligible to membership in the col.poration and f o r  
that  reason may maintain a n  action in  which the validity of an act of 
the board of directors of the corporation is challenged, on the principle 
of Gorrell v. IT'afer S u p p l y  Co., 124 S. C., 328, 32 S. E., 720. 

I n  the instant case, the court found that  neither of the plaintiffs was 
a member of thc Johnston County Electric Membership Corporation a t  
the commencenlent of their action on 7 August, 1937. This finding of 
fact is supported by all the evidence, with none to the contrary. F o r  
this reason, there is no error in the judgment dismissing the action. N o  
right of the plaintiffs or of either of them has been affected, wrongfully 
or otherwise, by the act of the board of directors of the Johnston County 
Electric Nembership Corporation in  accepting the proposition of the 
Carolina Power 6: Light Company, contained in the letter, dated 8 July,  
1937. See Alabama Power  C o m p a n y  v. Harold L. Ickes ,  as Federal 
Emergency  Adminis trator  o f  Publ ic  W o r k s ,  decided a t  October Term, 
1937, of the Supreme Court of the Cnited States. I n  that  case i t  was 
held that  as no legal or equitable right of the plaintiff had been invaded 
by the defendant by his official acts, as alleged in  the bill of complaint, 
the plaintiff was without standing in the Court to challenge the validity 
of said official acts. -lccordingly, the judgment dismissing the bill of 
complaint was affirmed. 

On  their appeal to this Court, the defendants contend that  findings of 
fact  made by the court, and set out i n  the judgment, with respect to the 
motives of the defendants i n  entering into the agreement in  writing 
dated 8 July,  1937, and with respect to the validity of said agreement, 
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a r e  not  supported by  the  evidence. These findings of fac t  a r e  immate-  
rial,  and  should be stricken f r o m  t h e  record. I t  is not without  signifi- 
cance t h a t  n o  member of the  Johns ton  Countv Electr ic  Membershiu 
Corporation, o r  other  person whose rights, legal o r  equitable, m a y  be 
affected by  the  agreement entered in to  by  a n d  between the  Carol ina 
Power  & Light  Company a n d  the  Johns ton  County  Electr ic  Membership 
Corporation, has  joined the  plaintiffs i n  this action, a l though invited to 
d o  so. T h e  record i n  this  appeal  discloses t h a t  this  action was insti- 
tuted by the  plaintiffs upon assurance t h a t  they would not  be called 
upon to bear a n y  p a r t  of the  expenses incurred i n  mainkaining i t .  

On the  facts  set out  i n  paragraph 9 of the judgrner.t, the-action was 
properly dismissed. F o r  this reason t h e  judgment  as  modified i n  accord- 
ance wi th  this  opinion is  

Affirmed. 
- 

NANCY FLAKE, BY HER NEXT FRIEND, MRS. W. F.  FLAKE, v. T H E  
GREENSBORO 9 E W S  COMPANY, NORTH CAROLINA THEATRES, 
INC., L. MELTS, TRADING AND DOING BUSINESS UNDIER THE STYLE AND 

FIRM NAXE OF "MELTS BAKERY," ANTON SCIIlILIA AND NICK 
BOIL& TRADING AND DOING BUSINESS UNDER THE STYLE AND FIRM NAME 
OF "FOLIES DE PAREE." 

(Filed 2 February, 1938.) 

1. Libel and Slander § 1-Classes of libel defined. 
The three classes of libel are  (1) publications ob~iously defamatory 

which are  termed libels per se, ( 2 )  publications susce~~tible of two inter- 
pretations, one defamatory and the other not, and ( 3 )  publications not 
obviously defamatory, but which become so when consiclered in connection 
with innuendo, colloquium and explanatory circumslances. which are  
termed libels per quod. 

2. Libel and Slander § 2- 
When an unauthorized publication is libelous p e r  se, malice and damage 

are  presumed a s  a matter of law, even though no actual pecuniary loss is 
in fact suffered, and no proof of injury is required. 

3. Libel and Slander 8 P- 
When an unauthorized publication is susceptible of two interpretations, 

one libelous and the other not, i t  is for the jury to determine under the 
circumstances whether the publication is defamatory cnd was so under- 
stood by those who saw it. 

4. Libel and Slander § 3- 
In  publications which a re  libelous per quod, the innuendo and special 

damages must be alleged and proved. 

5. Libel and Slander 3 % 

Caricatures or other signs written or printed, a s  well as  written words, 
may be libelous and actionable per se. 



X. C.] FALL TERM, 1937. 781 

6. Same--Matter is libelous per se  if ,  standing alone, it tends t o  expose 
plaintiff t o  hatred, contempt, ridicule, o r  aversion. 

An unauthorized publication is libelous pel- se when, standing alone and 
stripped of any innuendo, it  is susceptible of but one meaning, which 
would tend to disgrace and degrade the party or hold him up to public 
hatred, contempt or ridicule, or cause him to be shunned or avoided, and 
it is not necessary that the words charge the commission of a crime or 
the violation of lam, or impute moral turpitude or immoral conduct. 

7. Same- 
In determining whether a publication is libelous per se, the courts will 

consider the publication in the sense in which it  mould be naturally 
understood by ordinary men, and not as  i t  might be understood by those 
of morbid imaginations or supersensitiveness. 

8. Same- 
An unauthorized publication is  libelous per se if i t  charges a person 

with having committed an infamous crime, or with having an infectious 
disease, or tends to subject him to ridicule, contempt or disgrace, or tends 
to injure him in his trade or profession. 

9. Libel and  Slander 5 5- 
The publication of a libelous picture of plaintiff is sufficient to support 

n cause of action, and it  is immaterial that the printed words tend to 
identify the picture a s  that  of another person. 

10. Libel a n d  Slander -Publication of picture of plaintiff a s  disclosed 
by evidence held not t o  constitute libel per se. 

The evidence disclosed that by mistake the picture of plaintiff dressed 
in a bathing suit was published in a newspaper advertisement instead of 
the intended picture of a member of a vaudeville troupe, that the accom- 
panying printing indicated that the person in the picture mas a member 
of the troupe which was to stage a performance in the city, and that she 
recommended the bread manufactured by one of defendants for the 
preservation of a slim figure and for energy, and described her under the 
name of a member of the troupe as  an "exotic red-haired Tenus." Held: 
The publication is not libelous per se, since neither the representation 
that plaintiff recommended a legitimate article of merchandise constitut- 
ing an item of daily food, nor that she was a member of a troupe engaged 
in a legitimate and well recognized type of professional entertainment, 
tends to disgrace and degrade plaintiff, or to hold her 11p to public hatred, 
contempt, ridicule or aversion, it not being alleged or contended that there 
was any libel through distortion of the photograph. 

11. Damages § 1- 
The law seeks to compensate for damage to the person, reputation or 

property, and mere hurt  and embarrassment are  not subjects of com- 
pensatory damages. 

12. Libel a n d  Slander §§ 3, 1-When plaintiff offers no evidence of spe- 
cial damage, she may no t  recover fo r  libel per  quod. 

When the publication complained of is  not libelous per se and plaintiff 
does not allege or prove special damage or that a libelous construction 
was placed on the pnblication by those who saw it ,  defendants' motions 
to nonsuit should be granted, and it  is unnecessary to consider whether 
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FLAKE c. SEWS Co. 

the publication was libelous per quad npon plaintiff's allegation and evi- 
dence tending to establish thnt the publication was lihelous when con- 
sidered in connection wit11 other facts an11 circumstances. 

13. Civil Rights § 1- 

In a strict sense, there are no property rights, but only individual civil 
rights and individnnl rights relating to property. 

14. Civil Rights § 2- 

The constitutional right of free speech and of a free press is inrolred 
in determining to what estent a newspaper may publish the picture of 
:In individual. 

16. Same-Plaintiff held entitled to nomninial damages upon showing that  
her photograph was used in advertisement without authorization. 

The unauthorized use of a photograph in n newsp,lper advertisement 
or other commercial enterprise gives rise to a right of action entitling 
plnintiff to nominnl damages a t  least, ant1 to injuncti~e relief when the 
wrong is persisted in, but where the ericlence establishes such unnnthor- 
izetl use of plaintiff's photograph by mistake and withorit malice, m ~ d  that 
defendants desisted and apologized upon learning of the mistake, without 
cbridence of special damage, plaintiff is entitled to nominal damages only. 

APPEAL by defendants from H i l l ,  Specinl  J u d g e ,  a:  12 April Term, 
1937, of FORSPTH. 

This is a civil action to recover damages ~vh ich  the plaintiff alleges 
she sustained as the result of the publication of her photograph or like- 
ness in connection with a n  advertisement in the Greensboro Daily S e w s ,  
published by the defendant Greensboro News Company. 

Ko summons was served on the defendants Anton fkibilia and Nick 
Boila, trading under the firm name of "Folies de Par.e," and they are 
not parties hereto. Folies de Paree  was a vaudeville or stage show and 
advertised its performance through a system of "tie up7' advertising. 
Under this system some merchant and the local theatre joined in the 
advertisement and i t  advertises both the product or the merchandise of 
the merchant and the theatre performance. Pursuant  to this plan, the 
agent of the "Folies de Paree" solicited the defendant L. Melts, who 
conducted a bakery in Greensboro under the name of "Melts Bakery," 
and the defendant North Carolina Theatres, Inc., to join in such an  
advertisement and as a result a two-column advertisemmt was published 
in the Greensboro Daily S e w s ,  issue of 11 Uarch,  1936. I n  the right 
portion of the advertisement there was a cut from the plaintiff's photo- 
graph showing her standing and  rearing a bathing suit. To the left was 
the following wording, so arranged as to make four distinct statements, 
as follows : 

"Keep that  S Y L P H - L I K E  F I G U R E  by eating more of Melts' Rye 
and Whole V h e a t  Bread, says Mlle. Sally Payne, exotic red-haired 
Venus- 
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" 'Folies de Paree' sparkling Parisian Revue, Stage Production, 
N A T I O N A L  T H E A T R E  two days only, March 11 and 12. 

" 'Melts' Rye and Whole Wheat Bread will give you the necessary 
energy, pep and vitality without adding extra weight,' says Xiss  Payne. 
Melts Bakery, 314 F. Elm St., 1829 Spring Garden St. 

" 'Ask for Melts' Bread-Melts i n  Your Mouth.' " 
I11 publishing this advertisement the photograph or mat made there- 

from was used without the consent of the plaintiff and was used by mis- 
take-the defendants intending to use a cut of Sally Payne, the leading 
lady of Folies de Paree. 

The mistake having been called to the attention of the defendant 
Greensboro N e w  Company, it immediately published a full explanation 
of the mistake and an  apology. 

The plaintiff does not contend that  her likeness was in anywise cari- 
catured or distorted, but alleges that  its use as a part  of said advertise- 
ment tended to connect her with and represent that  she was a member 
of Folies de Paree, ~ h i c h  was a "theatrical troupe organized in the city 
of Chicago and composed of the cheapest class of chorus girls, who 
receive a salary, as the plaintiff is informed, believes and alleges, of less 
than $30.00 per week; that  said show is a low type of vaudeville enter- 
tainment, the girls appearing in  same being selected without regard to 
any qualifications, except appearance ; that  the girls appearing in said 
show have no special talent, training nor experience; that  said show 
was a sensual performalice, or sex parade." 

Plaintiff having, as she contends, shown talent as a radio entertainer, 
started a course of instructions leading to this career when she was thir- 
teen years of age. She became vocalist for F rank  Dailey's Orchestra, 
program of which, including plaintiff's numbers, was broadcast over the 
Columbia Broadcasting System, a t  Station WABC. She had made 
numerous phonograph records and had recently appeared as a member 
of an orchestra in Winston-Salem, Sedgefield, Laurinburg, and Durham. 
She posed for the published photograph and other photographs in  the 
private studios of the Columbia Broadcasting System. She had two 
pictures made while wearing a bathing suit and the others i n  conven- 
tional dress. These pictures, including those in  bathing suit, were used 
by the Columbia Broadcasting System in giving publicity to her in her 
pel,formalice. She liad never been a member of a x-audeville troupe or 
on tllc i t a g e  escept as soloist with her orchestra. 

The record does not disclose just how the mistake occurred or how the 
Greensboro S e w s  Coqpany came in possession of the plaintiff's photo- 
graph, whether the Xews Company had the photograph in  its files in 
connection with the plaintiff's campaign for publicity, or it was fur-  
nished by Folies de Paree. I n  this connection the plaintiff testified that  
mats were made from these photographs (referring to the photographs 
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taken in the studios of Columbia Broadcasting Company and including 
two photographs of her while she was dressed in bathing suit), and that 
"they were sent to very many places and very many pt?ople. They were 
used to give me publicity and were sent out with my entire consent and 
approval. I mas not compelled by anyone to pose for this photograph, 
but I did try to cooperate. I posed for this photograph of my own free 
will and accord." 

I n  one of the photographs she is dressed in a bathing suit and is in a 
standing position. This is the one published by the defendants. I n  
another she is dressed in a bathing suit and is in a recumbent position. 
She further testified that she never sang while dressed in a bathing suit, 
but that these photographs were made purely for publicity purposes. 
At the time of the publication plaintiff was in New Yoi-k and was unem- 
ployed. She first learned of the publication through z letter from her 
mother. 

The bathing suit photograph of plaintiff in recumbent position was 
published with her entire consent and approval in the magazine "Popu- 
lar Songs," with the following cut line: "Nifty Nancy Flake, in this 
fetching attire, proves that singers who have what i t  takes can be equally 
alluring flirting with the high seas or the high C's." The photograph 
was published in other magazines and newspapers with similar cut lines 
with plaintiff's entire approval. 

There was no evidence as to the pay or qualifications of the chorines 
in the show, but there was evidence that during the show they were 
as scantily dressed as the plaintiff and that some "dirty" jokes were told. 

I n  the trial below issues were submitted to and answered by the jury 
as follows : 

"1. Did the defendants, or any of them, and if so, which defendant 
or defendants, wrongfully and unlawfully publish or caused to be pub- 
lished of and concerning the plaintiff the matters set forth in paragraph 
8 of plaintiff's complaint, as alleged? A. 'Yes, as to all defendants.' 

"2. I f  so, was such publication, in the light of surronnding facts and 
circumstances, calculated to bring and did it bring the plaintiff into 
public ridicule and contempt, as alleged? A. 'Yes.' 

"3. What damages, if any, is the plaintiff entitled to recover? A. 
'$6,500.' " 

Judgment was entered in accord with the verdict and the defendants 
excepted and appealed. 

Slawter  & W a l l  and Parr i sh  & Deal for plaintiff ,  appellee. 
Hohgood & W a r d ,  Douglass & Douglass, K e n n e t h  ill. Brim, J o h n  .J. 

Ingle ,  Fred 8. Hutch ins ,  and Francis  I. Anderson for defendants ,  a p -  
pellants. 
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BARNHILL, J. While the complaint does not undertake to state two 
separate and distinct causes of action, i t  in fact alleges two causes of 
action and was so interpreted and treated by the court below. The 
plaintiff alleges that the publication was libelous and also that it vio- 
lated plaintiff's alleged right of privacy. 

Libels may be divided into three classes: (1) Publications which are 
obviously defamatory and which are termed libels per se; (2) publica- 
tions which are susceptible of two reasonable interpretations, one of 
which is defamatory and the other is not, and (3)  publications which 
are not obviously defamatory, but which become so when considered in 
connection with innuendo, colloquium and explanatory circumstances. 
This type of libel is termed libel per quod. 

When an unauthorized publication is libelous per se, malice and dam- 
age are presumed from the fact of publication and no proof is required 
as to any resulting injury. The law presumes that general damages 
actually, proximately and necessarily result from an unauthorized publi- 
cation which is libelous per se and they are not required to be proved 
by evidence since they arise by inference of law, and are allowed when- 
ever the immediate tendency of the publication is to impair plaintiff's 
reputation, although no actual pecuniary loss has in fact resulted. 36 
C. J., 1150; Baker v. Winslow, 184 N .  C., 1 ;  Fields v. Bynum, 156 
S. C., 413; New York Evening Post Co. v. Chaloner, 265 Fed., 204. 

I n  an action upon a publication coming within the second class, that 
is, a publication which is susceptible of two interpretations, one of which 
is defamatory, it is for the jury to determine under the circumstances 
whether the publication is defamatory and was so understood by those 
who saw it. Wright v. Credit C'o., ante, 8 7 ;  McCall v. Sustair, 
157 X. C., 179, also at 161 S. C., 213; l'incent I > .  Pace, 178 IS. C., 421; 
Lewis v. Carr, 178 N.  C., 578; Lucas v. Nichols, 52 N.  C., 32. 

I n  publications which are libelous per quod the innuendo and special 
damages must be alleged and proved. Oates v. Trust Co., 205 N.  C., 14;  
Walker v. Tucker, 220 Ky., 362; 53 8. L. R., 547; 17 R. C. L., 264; 
L. R. A., 1916-B, 915. 

As the complaint is insufficient to bring the publication under con- 
sideration within either the second or the third class-that is, it is not 
alleged that said publication is susceptible of two meanings, one defama- 
tory, and that the defamatory meaning was intended and was so under- 
stood by the public; and there is no allegation or proof of special 
damages-we must determine whether the publication is defamatory 
per se. If it is not, the defendants were entitled to judgment of nonsuit 
as to plaintiff's cause of action upon the publication as a libel. 

A libel per se is a malicious publication expressed in writing, printing, 
pictures, caricatures, signs, or other devices, which upon its face and 
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without aid of extrinsic proof is injurious and defamatory, tending 
either to blacken the memory of one dead or the reputation of one who 
is alive and expose him to public hatred, contempt or ridicule. Sim- 
mons  v. X o r s e ,  51  K. C., 6 ;  Brolcn z.. Lumber  Co., 167 N .  C., 9 ;  Ann. 
Cases, 1916-E, 631; 36 C. J., 1143. I n  its most gel era1 and compre- 
hensive sense it may be said that  any publication that  is injurious 
to the reputation of another is a libel. 36 C. J., 1143. 

It may be stated as a general proposition tha t  d ~ f a m a t o r y  matter 
written or printed, or i n  the form of caricatures or other signs, may be 
libelous and actionable per se, that  is, actionable without any allegations 
of special damage, if they tend to expose plaintiff to public hatred, 
contempt, ridicule, aversion or disgrace and to induce an  evil opinion of 
him in the minds of right thinking persons and to deprive him of their 
friendly intercourse and society. 36 C. J., 1162; Jl'tlite 1 % .  S i c h o l s ,  3 
How., 266, 11 L. Ed., 591; Peterson 1.. M7esfern I 'nicn Telegraph Co., 
33 L. R. A, 302; K e l l y  v. Independent  Publishing Co., 38 L. R. A., 
K. S., 1160, Ann. Cas., 1913-D, 1063; Hall  v. Hal l ,  179 N.  C., 571, 103 
S. E., 136 ;  S i m m o n s  I * .  X o r s e ,  supra;  Orband v. Kalamazoo Telegraph 
Po., 136 S. W. (RIich.), 380, Ann. Cas., 1914-A, 1124. 

I n  order to be libelous per se it  is not essential that  the words should 
involve an  imputation of crime, or otherwise impute the violation of 
some law, or moral turpitude, or immoral conduct. Hedgepeth v. Cole- 
m a n ,  183 N .  C., 300, 111 S. E., 517, 24 A. L. R., 232; Paul  1 , .  Auction 
Co., 181 N .  C., 1 ;  Hall  v. H a l l ,  supra;  B r o w n  v. Lumber  Co., supra, 
Ann. Cas., 1916-E, 631; L. R. A., 1915-E, 2i5.  Bu t  clefamatory words 
to be libelous per se must be susceptible of but one meaning and of such 
nature that  the court can presume as a matter of law that they tend to 
disgrace and degrade the party or hold him u p  to public hatred, contempt 
or ridicule, or  cause him to be shunned and avoided. The imputation 
must be one tending to affect a party in a society whose standard of opin- 
ion the court can recognize. 36 C. J., 1164; W a l s h  ?;. Pulitzer Publish- 
ing Po., 157 S. W. (Rfo.), 326 ; Ann. Gas., 1914-C, '385 ; Crashley v .  
Press Pub .  Co., 179 N .  Y., 27, 71  N. E., 258. 

The general rule is that  publications are to be taken i i  the sense which 
is most obvious and natural and according to the ideas tha t  they are 
calculated to convey to those who see them. The principle of common 
sense requires that  courts shall understand them as other people would. 
The question always is how would ordinary men naturally understand 
the publication. B r o w n  v. Lumber  Co., supra. The fact that  super- 
sensitive persons with morbid imaginations may be ,ible, by reading 
between the lines of an  article, to discover some defamatory meaning 
therein is not sufficient to make i t  libelous. B r o w n  v. Lumber  Co., 
supra; Reid v. Providence Journal Co., 20 R. I., 120. 
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I n  determining whether the article is libelous per se the article alone 
must be construed, stripped of all insinuations, innuendo, colloquium 
and explanatory circumstances. The article must be defamatory on its 
face "within the four corners thereof." K e y  v. Armstrong,  B. & Co., 5 
A. L. R., 1349; Oklahoma Publishing Co. v. Kendall ,  221 Pac., 762; 
Phoenix  Pr in t ing  Co. v. Robertson, 195 Pac., 487. 

I n  speaking to the subject i n  Xhaw Cleaners Le. Dyers, Inc.,  c. Des 
N o i n e s  Press Club,  86 A. L. R., 839, i t  is said : "In  determining whether 
language is libelous per se, it  must be viewed, stripped of any pleaded 
iniluendo. The meaning of the phrase 'per  se' is 'taken alone, in itself, 
by itself.' Words which are libelous per se do not need an  innuendo, 
and, conversely, words which need a n  innuendo are not libelous per se. 
. . . ,111 innuendo cannot extend the sense of the expressions in the 
alleged libel beyond their own meaning." 

The decisions in  this jurisdiction, as well as others, clearly establish 
that  a publication is libelous per se, or actionable per se, if, when con- 
sidered alone without innuendo: (1 )  I t  charges that  a person has com- 
mitted a n  infamous crime; (2 )  i t  charges a person with having an  
infectious disease; (3 )  i t  tends to subject one to ridicule, contempt, or 
disgrace, or (4 )  i t  tends to impeach one in his trade or profession. 
S h i p p  v. N ' C r a w ,  7 N. C., 463; Spnrrou,  c.  JIaynard,  53 S. C., 195; 
Barnes v. Crawford,  115 X. C., 76;  Deese v. Collins, 191 N .  C., 749; 
L a y  v. Gazette Publishing Co., 209 N .  C., 134;  Dudley v. Robinson, 
24 N. C., 141; Ramsey  v. Cheek,  109 S. C., 270; Logan c. Hodges, 146 
N .  C., 38, 14  Ann. Cas., 103;  Jones v. Brink ley ,  174 N .  C., 23; P ~ n t u f  
c. Park ,  194 K. C., 146, 53 A. L. R., 626; Broudway v. Cope, 208 X. C., 
85;  Iv ie  v. K i n g ,  167 N .  C., 174 ;  Stecenson c. A70rthington, 204 N. C., 
690; Ramsey  2). Cheek,  109 N. C., 270; Osborn v. Leach, 135 N .  C., 628, 
66 L. R. A., 648; Lewis c. Carr,  178 K. C., 578; Carter v. K i n g ,  174 
N.  C., 549; Hedgepeth v. Coleman, supra;  Hal l  v. Hall, supra;  Paul  v. 
Auction Co., 181 N. C., 1. 

That  a likeness of the plaintiff was used and the reference in  the 
printed article would tend to identify her as another person is immate- 
rial. Thus, in Desando v. X e w  Y o r k  Herald Co., 85 N. Y .  Supp., 111, 
i t  is held that  a publication of a photograph in  connection with an  arti- 
cle which is libelous and which refers specifically to the photograph 
which accompanies it, entitles the person whose photograph is so pub- 
lished to maintain a n  action for libel, although another person's name 
is printed beneath the photograph and the article states facts tending 
to show that  i t  was not the person referred to. See, also, ;llorrison v. 
S m i t h ,  117 N .  Y., 366, 69 N. E., 725; Farley v. Evening  Chronicle 
Publishing Co., 87 S. W., 565. 
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Construing the publication under consideration in accord with the 
rules laid down in the foregoing cited cases, and many others in this and 
other jurisdictions, we are led to the conclusion that it is not libelous 
per  se. 

As the publication is not libelous per se, there is n >  presumption of 
resulting damages. I n  this connection it is well to note that the only 
evidence of damage offered is included in the testimony of the plaintiff 
as follows: "The paper was sent to me by my mother while I was in 
New York. She sent the paper and wrote to me about it. At first, 
when I looked at the ad, I couldn't make out what it was all about, 
because at  that time I was out of work. I wasn't with any band at the 
time and naturally my mother knew that and I thought perhaps she had 
gotten the idea I had joined this show and naturally it was quite an 
embarrassment. I just can't explain it to you-I really can't. I t  hurt  
me to think my picture would be published in connection with a show of 
this kind, because I have done all radio work and I have tried my best 
to accomplish something for my father and mother because it is th;.ough 
them and only through them that I have been able to realize my ambi- 
tions and naturally, when my picture appeared in the advertisement, it 
was--I was more hurt than embarrassed and naturally I wrote my mother 
and explained i t  to her. . . . After I saw this uicture in the Greens- 
boro Afews I wondered if a lot of people who saw m;! in the theatre would 
not see this picture in the Greensboro Daily N e w s  and probably think I 
was in a show like that." 

The law seeks to compensate for damage to the person, the reputation 
or the property of an  individual. I t  cannot and does not undertake to 
compensate for mere hurt or embarrassment alone. 

Plaintiff does not allege or complain that there is any libel through 
the distortion of her photograph. I n  fact, she says ii, is a very good 
likeness, easily recognizable by her friends and acquaintances. What 
then does the publication say of and concerning the plaintiff when inter- 
preted in its obvious and natural sense? (1) I t  represents her as saying 
that she has a sylph-like figure, which is, or may be, retained by eating 
more of Xelts' rye and whole wheat bread. (2 )  I t  represents that she 
is Sally Payne, an exotic red-haired Venus; Venus being the goddess of 
beauty. ( 3 )  That she is a member of Folies de Paree, a sparkling 
Parisian revue stage production, which is to appear at the National 
Theatre two days only, 11 and 1 2  March. h n d  (4) that she endorses 
and recommends Melts' rye and whole wheat bread and that i t  will give 
the necessary energy, pep and vitality without adding extra weight. 

I t  cannot be said that either one of these representations tends to 
disgrace and degrade the plaintiff, or to hold her up t3 public hatred, 
contempt or ridicule or cause her to be shunned or avoided. Plaintiff's 
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principal conzplaint is concerning the inferential representation that she 
is a member of Folies de Paree, a sparkling Parisian revue stage pro- 
duction. "A revue is a kind of burlesque or musical comedy in which 
recent events, esp. plays of the past year, are reviewed by imitations of 
their salient features and chief actors; also, loosely, a medley of songs, 
tableaux vivants, and chorus dances, with light skits." Webster's S e w  
International Dictionary, 2nd Ed. To recommend a legitimate article 
of merchandise and an item of daily food is not likely to subject one to 
ridicule or contempt. Vzudevilles and revues are recognized methods of 
furnishing public entertainment. me consider that i t  would be a 
strained and unreasonable interpretation of the law and the facts to hold 
that the mere representation that a person is a member of a legitimate 
and well recognized type of professional entertainment will subject that 
person to public hatred or obloquy. To do so would in effect hold that 
such type of entertainment is disreputable and those connected therewith 
are persons of ill-repute. This would constitute an unwarranted reflec- 
tion upon and condemnation of many young ladies who earn their living 
in this manner. I t  may be that some connected with such groups are 
not all they should be, but such is the case in all other professions and 
callings. We do not feel that such a wholesale condemnation of any 
group is warranted by the language of this publication, nor can we con- 
clude that there is any probability that any citizen other than the most 
morbid would so interpret it. 

Apparently the plaintiff recognized that this publication was not 
subject to the interpretation that it was libelous per se. The complaint 
alleges to some extent the innuendo upon which she relies to make it so 
and she went to considerable length in  offering evidence in an effort to 
establish that the publication when considered in connection with other 
facts and circumstances could reasonably be construed as a libelous 
article. That was the theory of the trial below. 

As the plaintiff does not allege or attempt to prove any special dam- 
ages and does not allege or attempt to prove that a libelous construc- 
tion was placed upon the publication by those who saw it, and it not 
being libelous per  se, i t  is unnecessary for us to further discuss libel 
per quod or to determine whether the publication under consideration 
is sufficient to constitute such a libel. 

P e c k  v. T r i b u n e  Co., 214 U .  S., 185, 53 L. Ed., 960, relied on by 
plaintiff, presents a different factual situation which distinguishes that 
case from this. There a cut of Mrs. Peck was used, although under 
another name, as here, but the article of merchandise she was repre- 
sented as approving and recommending was a certain brand of liquor. 
I t  was held that the advertisement obviously would hurt the plaintiff in 
the estimation of an important and respectable part of the community 
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and tha t  i t  was libelous. I n  this we concur. I n  Sydney v. Publhhing 
Corp., 242 N. Y., 205, 44 A. L. R., 1419, the plaintiff, a married woman, 
was represented in  a newspaper article as being the latest ladylove of 
Fa t ty  Arbuckle. That  and accompanying comments were such as to 
make the article libelous per se. I n  Burton v. Crowell Publishing Co., 
2 Cir., 82 F, 2d, 154, 155, ~tresafully relied upon by the plaintiff, the 
picture of the plaintiff in that  case was so car ica turd  as to rxpow the 
plaintiff to orerwhelming ridicule. I n  that ronnection the Court sa id :  
"The colitrast between the draxvn and serious face and tllc accoinpan,ving 
fantastic and l e d  deformity was so extraragant that  though uttcxrlv 
unfair, it  in fact rriadc of the plaintiff a preposterouel;; ritliculou; ~ p c e -  
tacle and the obvious mistake only added to the arnuse~nrnt." JTe hare  
esanliiled the othcr autlioritics cited by plaintiff and fi ld diatingui~liing 
features in each of the cited caws. 

The defendants were entitled to a judgment of noar>uit on the cause 
of action for alleged libel. 

Plaintiff's second cause of action is based upon the right of privacy, 
so termed. I t  is clear that  the first issue, when considel.ed in  connection 
with the charge of the court, was submitted upon the tllcory of this 
cause of action. 

Strictly speaking, there are no property rights. A11 rights are indi- 
d u a l .  A person has a right to the possession, control, use and disposi- 
tion of property. This right is as personal as the right to individual 
liberty, free speech or any other like right possessed by a citizen. The 
individual right which relates to property is loosely termed a property 
right. Some of the cases dealing with the "right of privacy" treat i t  
as a species of property right. 

The  question of the existence of this right is a relatiwly nen- field in  
legal jurisprudence. I n  respect to i t  the courts are plowing new ground 
and before the field is fully developed unquestionably 1)erplexing and 
harassing stumps and runners will be encountered. 

I n  determining to what extent a newspaper may publish the features 
of a n  individual under any given circumstances necessarily i n r o l ~ c s  a 
consideration of the constitutional right of' free speech and of a free 
press. People do not l i w  in  seclusion. When a person goes upon the 
street or highway or into any other public l~ lace  he exhi2its his features 
to public inspection. I s  a newspaper violating any right of the indi- 
vidual, or doing more than exercising the right of a fre. press, when i t  
publishes a correct image of such features? Must a distiiction be drawn 
between those in  pr i ra te  life and those in  public office or public life, 
and if so, when does a person cease to  be a private citiaen and become 
a public character? I f  a newspaper may  publish the features of an  
individual i n  connection with a n  article tha t  is laudatory, does it not also 
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possess the right to publish the same in  connection with an  article that  is 
critical in its nature so long as i t  speaks the t r u t h ?  I f  the people are 
entitled to know what their Governor, or their President, or other public 
servant, is doing and saying, is i t  reasonable to hold that  they are not 
entitled as a matter of course to ascertain and know through .the news- 
papers his ~ h y s i c a l  features and appearance? These and many other 
questions which may  hereafter arise, in connection with this type of 
litigation, are not now before us for decision. 

So f a r  as we have been able to ascertain, no court has yet held that  it 
constitutes a tort for a nempaper  to publish an image of an  individual 
when such publication is not libelous, except when such publication in- 
volves the breach of a trust, the violation of a contract, or when the 
photograph is used in  connection with some commercial enterprise, and 
we are presently called upon to decide only the right of an  individual to 
prohibit the unauthorized use of an  image of her features and figure in 
connection with and as a part  of an  advertisement. 

Seemingly, the first time this subject was called to public attention 
in America was through an  article in the Harvard Lam Review, Vol. 4, 
p. 193, published in  1890. I n  this article the existence of the right of 
privacy, as that  term is ordinarily understood, mas maintained. This 
article was followed by one published in Korthwestern Lam Re~ien . ,  
Vol. 3, p. 1, in which the right of privacy was refuted. Without going 
into an  extensive discussion of the origin and progress of this doctrine, 
the attention of those interested therein is directed to the case of Rober- 
son v. Rochester Folding B o x  Co., 171 S.  Y., 538, 59 L. R. A, 47s) in 
which Parker,  C. J., reviews all of the cases dealing with the subject, 
both English and American, to that  date. The  decision reverses the 
judgment of the court below in which an  injunction was issued restrain- 
ing the defendant from using the photograph of the plaintiff i n  connec- 
tion with and as a part  of an  advertisement of flour, and denies the 
existence in the law of a right of privacy '(founded upon the claim that  
a man has the right to pass through this world . . . without having 
his picture published, his business enterprises discussed, . . . or his 
eccentricities commented upon, . . . whether the comment be favor- 
able or otherwise." I n  this case there is a strong and logical dissent 
by Gray ,  J., concurred in by B a r t l e f t  and Haight ,  J J .  The subject is 
likewise dealt mith a t  length in Pazesich v. S e w  England L i f e  Insurance 
Co., 69 L. R. d., 101. All former decisions are likewise fully discussed 
in this opinion, in which the Court holds that the unauthorized publica- 
tion of plaintiff's photograph in connection mith an  advertising enter- 
prise gives rise to a cause of action. I n  the opinion Coble, J., quoting 
a t  length and with approval from the dissenting opinion of Gray, J., in 
Roberson v. Rochester Folding B o x  Co., supra, said in  pa r t :  "Instan- 
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FLAKE v. NEWS Co. 

taneous photography is a modern invention, and affcrds the means of 
securing a portraiture of an  individual's face and form in  i n~* i (u rn  their 
owner. While, so f a r  forth as it mcrely does that, althougli a species 
of aggression, I concede i t  to be an  irremediable and irrepreqsible fea- 
ture of the social evolution. But  if i t  is to be permitted that  the por- 
trai ture may be put  to commercial or other use for  gnu1 by the publica- 
tion of prints therefrom, then an act of invasion of' the individual'$ 
privacy results, possibly more formidable and more painful in its conse- 
quences than an  actual bodily assault might be. Security of perqon i; as 
necessary as the security of property; and for that  c3omplete personal 
security which will result in the peaceful and mholeson~e elljogment of 
one's pririleges as a member of qociety there should h. afforded protec- 
tion, not only against the scandalons portraiture and display of one's 
features and person, but against the display and use thrreof for another's 
commercial purposes or gain. The propo.ition is, to me, an  inconceir- 
able one that  these defendants mag, unauthorizedly, use the likenew of 
this young woman upon their advertisenlmt as a method of attracting 
widespread public attention to their wares; and that  she rnust submit 
to the mortifying notoriety, without the right to invoke the exercise of 
the preventive power of a court of equity. . . . 

"I think that  this plaintiff has the same p r o p c ~ t y  in the riglit to be 
protcctrd against the use of her face for dcf'endants' conimercial purpows 
as she would h a w  if they \\ere publishing 11er literary co t~~po~ i t ions .  Thr  
right would be conceded if she had sat for her photograph; but if her 
face or her portraiture has a ralue, the value is hers exclusively, until 
the use be granted away to the public. Any other principle of decision, 
in my  opinion, is as repugnant to equity as i t  is shocking to reason. . . . 

"It would be, in my opinion, an extraordinary v i m ,  which, while 
conceding the right of a person to be protected against the unauthorized 
circulation of an  unpublished lecture. letter, drawing, or other ideal 
property, yet would deny the same protection to a person whose portrait 
was unauthorizedly obtained and made usc, of for conlmercial purposes. 
. . . Whether, as incidental to that  equitable relief, she would be 
able to recover only nominal damages, is not material, for the issuance 
of the injunction does not, in such a cast.. depend upon the amount of 
the damages in dollars and cents." 

We are of the opinion that  the reasoning in the Pwesich case, supra, 
is sound and establishes the correctness of the conclusion that  the unau- 
thorized use of one's photograph in connection with an  advertisen~ent or 
other commercial enterprise gives rise to a cause of ac ion which would 
entitle the plaintiff, without the allegation and proof of special damages, 
to a judgment for nominal damages, and to injunctive relief, if and 
when the wrong is persisted in by the offending parties. 
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One of the accepted and popular methods of advertising in  the present 
day is to procure and publish the endorsement of the article being adver- 
tised by some well-known person whose name supposedly will lend force 
to the adrertisement. I f  i t  be conceded that  the name of a person is a 
valuable asset i n  connection with a n  advertising enterprise, then i t  must 
liken-ise be conceded that  his face or features are  likewise of value. 
Keither can be used for such a purpose without the consent of the owner 
without giving rise to a cause of action. 

We conclude, therefore, tha t  there mas error i n  the judgment below 
and that  the motion of the defendants for a judgment of nonsuit should> 
have been sustained as to plaintiff's cause of action sounding in libel 
and that  there should be a new trial on the cause of action alleging the 
unauthorized use of the image of plaintiff's features and person in con- 
nection with said advertisement. Upon the present record, from which 
i t  appears tha t  said photograph was used by mistake and without malice 
and that  the defendants immediately desisted from the use thereof upon 
the discovery of the mistake and made due apology therefor, the plaintiff 
would be entitled to a judgment for nominal damages only. As the 
defendants have not and did not persist i n  the wrong complained of, the 
right to injunctive relief is not here involved. 

New trial. 

L. E. O'BRIAXT, MAPE H. O'BRIANT, EARLE J. O'BRIANT, J E S S I E  
O'BRIANT, R. D. O'BRIANT, AND N E F F I E  O'BRIANT BRADSHER v. 
MRS. E. FRANK LEE. 

(Filed 2 February, 1938.) 

1. Mortgages 8 2--Absolute deed and contract by grantee to reconvey at 
option of grantors do not constitute equitable mortgage as matter of 
law. 

Plaintiffs alleged that they esecuted to defendant a deed in fee simple, 
absolute on its face, and that contemporaneously therewith defendant 
esecuted a contract to reconrey a t  the option of defendants upon the pay- 
ment of a certain sum of money within a specified time. Defendant 
denied the allegation in the complaint that the transaction was intended 
to convey title as security for a loan of money. Held: The transaction 
alleged does not constitute an equitable mortgage as a matter of law, and 
plaintiffs' motion for judgment on the pleadings was correctly denied. 
Instances in which the grantor is obligated to redeem the land by paying 
the amount of the debt, or the consideration of the deed, distinguished 
from instances in which the grantor is given an optional right to a recon- 
reyance, upon the payment of a sum of money, but in which he does not 
bind himself to pay the money and take a reconveyance. 
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2. Same--Plaintiff must prove by greater weight of evidence that parties 
intended that dced and contract to reconvey should constitute molt- 
,%age. 

Plaintiffs alleged and contended that the parties intcnded that the abso- 
lute dced esecnted hy plaintiffs to defendant and defendant's contract to 
rc.convey nt the option of plaintiffs upon the payment of a certain sum 
of money within n stipulated time, should constitute a mortgage. De- 
fendant denied the allegation and contended to the contrary. Held: The 
action was not to reform or correct a written instrument, but the plead- 
ings raised only an issue of fact as to the intention 3f the parties, and 
plaintiffs have thc burden of proving the issue by the greater weight or 
preponilemncc of the evidence, and an instruction placing the burden on 
plaintiffs to prore the issue by clear, strong and convincing proof is 
rerersible error. 

STACY, C .  J., dissenting. 

APPEAL by plaintiffs from Hnnzilton, Specin1 Jud7e ,  at  September 
Term, 1937, of DURHAM. Kew trial. 

This is an  action to have a deed executed by the plaintiffs and con- 
veying to the defendant i n  fee simple the land described in  the complaint, 
and a contract in writing executed by the defendant, contemporaneously 
with the execution and delivery of said deed, by which the defendant 
agreed to reconvey to the plaintiffs the said land, i n  acrordance with the 
stipulations set out in said contract, adjudged a mortgage from the plain- 
tiffs to the defendant to secure a loan of money to the plaintiffs by the 
defendant, a t  the date of the said deed and contract; and for an  account- 
ing between the plaintiffs and the defendant, to determine the amount 
now due by the plaintiffs to the defendant on accouni of said loan, to 
the end that  plaintiffs may redeem the land described in  the conlplaint 
from said mortgage by paying to the defendant the said amount. 

The action u-as begun in the Superior Court of Durham County on 
6 April, 1935. 

I t  is allegcd in the romplaint that  on or about 2 Devember, 1933, the 
plaintiffs applied to the defendant for a loan of $7,000, and offered to 
secure the payment of said loan by a mortgage on the land described in 
the complaint; that the defendant agrcetl to make and did make said loan 
to thr  plaintiffs, but instead of accepting a mortgage from the plaintiffs 
to secure the payment of said loan, in accordance with their offer, the 
defendant required the plaintiffs to convey to her by a deed absolute in 
form the land described in the complaint, and executed conten1poran~- 
ously with the execution and delivery of said deed a contract in writing 
by which the defendant agreed to reeonvr3y to the plaintiffs the land 
which was conveycd to her by the plaintiffs in said deed, upon the pay- 
ment by the plaintiffs to her, on or before 2 December, 1934, of the sum 
of $7,000, with interest on said sum at  the rate of six per centum 
per annum. 
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I t  is further alleged in the complaint that it was the purpose and 
intention of both the plaintiffs and the defendant that  the transaction 
between them should be a loan of money by the defendant to the plain- 
tiffs, and that  said loan should be secured by the deed from the plaintiffs 
to the defendant, and the contract executed by the defendant for the re- 
conveyance by her to the plaintiffs of the land described in the deed and 
that  said deed and contract should constitute, i n  law and in equity, a 
mortgage on the land described in the complaint. 

I n  her answer to the complaint, the defendant denies that  she agreed 
to make or did make a loan to the plaintiffs of the sum of $7,000. She 
alleges that  the only contract or agreement between her and the plaintiffs 
with respect to the land described in the complaint is contained in the 
deed executed by the plaintiffs by which they conveyed to her in fee 
simple the land described therein, and the contract executed by her by 
which she agreed to reconvey the said land to the plaintiffs, i n  accord- 
ance with the terms and provisions of said contract. She denies that  it 
rvas the purpose or intention of the plaintiffs and the defendant that  
the relation of debtors and creditor should be created betveen them. 
She denies that  the relation of mortgagors and mortgagee was created 
between the plaintiffs and the defendant as the result of the transaction 
between them with respect to the land described in  the complaint. She 
alleges that  plaintiffs having failed to exercise their option under her 
contract with them, with respect to said land, the said contract is now 
null and void. 

When the action was called for trial, the plaintiffs moved for judg- 
ment on the pleadings in  accordance with the prayer of their complaint. 
The motion was denied and plaintiffs duly excepted. 

*i t  the trial, the plaintiffs offered in evidence: 
(1 )  A deed from the plaintiffs to the defendant, dated 21 Xorember, 

1933, and duly recorded in the office of the register of deeds of Durham 
County, on 21 December, 1933, in Book 109, a t  page 505. 
By this deed the plaintiffs con~eyed to the defendant, in fee simple, 

the land described in the complaint. The consideration recited in said 
deed is the sum of ten dollars, and other ~ a l u a b l e  considerations. dt- 
tached to said deed are revenue stamps in the sum of $7.00. 

(2 )  A contract executed by the defendant, dated 21 December, 1933, 
and duly recorded in the office of the register of deeds of Durham 
County, on 21 December, 1933, in Book 109, a t  page 596. Thiq con- 
tract is as follows: 

' (North Carolina-Durham County. 
" R n o w  all  m e n  b y  t h e s e  p r e s e n t s ,  That  whereas Mrs. E. Frank Lee, 

party of the first part, hereinafter known as the grantor, has purchased 
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from L. E. O'Briant and wife, Maye 11. O'Briant, Ear le  J. O'Briant 
and wife, Jessie O'Briant, R. D. O'Briant and Xeff i~  0 % .  R~mlslier ,  
parties of the second part ,  llerrinafter lrnown a?  the grantccs, certain 
property located on the south side of East  Main Strret ,  in t h ~  city of 
Durhani, k n o ~ r n  as No. 118 Eas t  Maill Street, and being mow l~art icu- 
larly described in the deed from the parties of the s ~ c o n d  ])art hcrein 
above named, to Mrs. E. Frank h e ,  dated 2 1  N o ~ t n i b r r .  1933, and 
recorded in Book 100, a t  page 505, registry of Durham County;  

'(-\nd whereas, the grantors in wid  dced desire the p ivilegr or option 
of repurchasing said property a t  any timr on or befor(, the 2nd day of 
December, 1934 ; 

"A\nd whereas, it  is the desire of the p r t y  of the i r s t  part to give 
the said L. E. O'Briant and n i fc ,  Maye H. O'Briant, Ear le  J .  O'Briant 
and wife, Jessie O'Briant, and R. D. O'Briant and ru'effie O'Briant Brad- 
sher the privilege of repurchaqing said property a t  any time on or before 
the 2nd day of December, 1034, hut not afterxvards; 

"Now, tlirrefore, in consideration of the premis~s ,  and thp further 
sum of one dollar, the receipt of xvliich is hereby ful y acknowledged, 
the party of the first part  does agree for herself, her heirs, administra- 
tors and assigns, that  on or before the 2nd day of Decen ber, 1934, she or 
they will conrey to L. E .  O'Briant and xvife, Maye H. O'Briant, Earle J. 
O'Briant and wife, Jessie E. O'Briant, R. D. O'Briant and h'pffie O'B. 
Bradsllrr the said property, 1)rovided the above named parties have 
fully complied with all of the follo~ving tcrms : 

"(1) That  the parties of the second part  pay in (,ash to Mrs. E. 
F rank  Lee the sum of seren thousand ($7,000) dollars, with interest 
thereon from the 2nd day of December. 3033, a t  the rate of six per 
c ~ n t u r n  per a n n u n  on or before the 211d day of December, 1934. 

" ( 2 )  That  in addition to the a b o ~ e  named sum th: parties of the 
second par t  mill pay to 31rs. E. F rank  Lee the sum of twelw hundred 
($1,200) dollars, xvllicl~ shall be paid in t \ r e l ~ e  (12)  equal monthly in- 
stallments, the first payment to become due and payalde on or before 
the 5th day of December, 1933, and each and every succeeding payment 
thereafter shall become due ant1 payable on the 1st day of each succeed- 
ing month. 

"If the parties of the second part  shall become as n l w h  as thir ty (30) 
days in arrears in making any such payment, then the 1 arty of the first 
part shall be under no ohligntion to reconr-ey the property under the 
terms of this option, and this agreement &all he vo d. Should the 
parties of the second part  desire to exercise this option before the 2nd day 
of Dec~cnibcr, 1934, the cntire t~velve hundred ($1,200) clollars provided 
for in this section shall become due and payable. Howe~-er,  any interest 
diie on any of the items required to be paid hy the parti:s of the second 
part may he offset by this item of tne l re  hundrcd ($1.200) dollars. 
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('(3) That  the parties of the second par t  repay to the grantor any 
sums advanced for insurance, taxes or expenses for necessary upkeep 
and repairs on the property, together with interest from the date of such 
advancements or payments a t  the rate of six per centum per annum. 
Included in  the above shall be the repayment to the grantor of the cost 
and expenses of the examination of the title to the property by attorneys 
selected by the grantor. 

"The failure on the part of the grantees to pay all of the items listed 
above and to comply with all the conditions herein set out shall relieve 
the grantor from the necessity for conveying said property to the 
grantees, and in  the event of such failure this agreement shall be null 
and void, and Mrs. E. F rank  Lee shall be a t  liberty to dispose of the land 
to any other person, or to use i t  as she may desire, in the same manner 
as if this agreement had never been made; otherwise, this agreement to 
remain in full force and effect. This agreement, if not ful ly complied 
with, shall be null and void after 2 December, 1934. 

"Witness my  hand and seal, this the 21st day of December, 1933. 
XRS. E. FRANK LEE. (Seal.)" 

L. E. O'Briant, one the plaintiffs, testified i11 their behalf as follows: 
('The deed executed by the plaintiffs, conveying to the defendant the 

land described in  the complaint, and the contract executed by the defend- 
ant  by which she agreed to reconvey to the plaintiffs the said land, in 
accordance with the terms and prol-isions of her contract, were both 
delivered on 21 December, 1933, in the office of plaintiffs' at tormy. 
Upon the delivery of the deed and contract, the defendant, Mrs. Lee, 
delivered to the plaintiffs her check for $7,000. This closed the trans- 
action. 

"Prior to this time, I had applied to Nrs .  Lee for a loan of $7,000 
to the plaintiffs. They needed this sum of money to redeem the land 
described in the conlplaint from a mortgage which the plaintiff5 had 
given on the land to the Guaranty Bond & Nortgage Corporation. The 
land had been sold under this mortgage but the sale had not been com- 
pleted. 

"After I had made two or three visits to Nrs.  Lee, she agreed to make 
the loan to the plaintiffs. W e  offered to give her a mortgage on the 
property described in  the complaint to secure the loan. This property 
is located on Eas t  Main Street, in the city of Durham, and is about half 
a block from the courthouse. I t  is business property and consist5 of a 
lot fronting on Eas t  Main Street 21.9 feet and running back from the 
street 67 feet, and a brick building of two stories. There are two store 
rooms on the first floor of the building. The property is worth $25,000. 
The amount required to redeem the 11roperty from the mortgage to the 
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Guaranty Bond & Mortgage Corporation was about $6,800. This 
amount was paid by the plaintiffs out of the loan made to them by the 
defendant of $7,000. 

"I have been in possession of the property since the date of the deed 
from the plaintiffs to the defendant, in accordance with the provisions 
of defendant's contract. The title to the property, a t  the date of the 
deed, was in L. E. O'Briant, Ear le  J .  O'Briant, R. D. O'Briant, and 
Neffie O'Briant Bradsher. I paid to Mrs. Lee the sum of $100.00 per 
month until the appointment by the receiwr in this aci ion by the court. 
Sinct. the appointment of the receiver, I have paid same to him. 

"The deed and the contract, which were prepared in accordance to 
the requirements of the defendant, were ~lelivered in the office of the 
defendant's attorney. The attorney for the plaintiffs i n  the transaction 
was present, when the papers were delivered. Both attorneys approved 
the papers. They were executed and delivered upon their advice. I 
knew that  the deed wa9 a n  ordinary deed of conveyance, and that  i t  
conveyed the propcrty to the defendant i n  fee simple. I t  was my pur- 
pose in executing the deed a i d  in accepting the contract for  the re- 
ronvcyance of tlie property to the plaintiffs, to secure a loan from thc 
defendants to the plaintiffs in the sum of $7,000. I accepted the con- 
tract, because the plaintiffs needed the money to s a w  their property. 
Mrs. Lce knew the situation of tlie plaintiffs. I did not like the way 
the papers wcre written, but had to have the money. Mrs. Lee refused 
to accept a mortgage from the plaintiffs. 
'(I did not tender Mrs. Lee the alnount due on the loan prior to 

2 December, 1934, nor did I request her to reconvey the property to the 
plaintiffs in accordance with h r r  contract prior to !said date. This 
action was begull by the plaintiffs against Mrs. Lee on 6 April, 1935." 

Evidence was offered by the plaintiffs tending to show that  the prop- 
erty described in  the conlplaint was worth, in Decexr ber, 1933, from 
$17,000 to $25,000. 

Mrs. E. F rank  Lee, the defendant, in her own behalf, testified as 
follo\\s : 

"I know Mr. L. E. O'Briant. The first time I had a conversation 
with hinl ~ i t h  respect to the property described in tht: complaint was 
early in 1933. H e  came to see nie a t  my  home in the city of Durham. 
H e  vanted  to borron- money from me to pay off a mortgage on his 
property. H e  offered me a mortgage on the property to secure the loan. 
I told him that I was not interested in a mortgage, that  he had not paid 
the taxes on the property for several years, was behind in the interest, 
and had paid nothing oil the principal of liis debt secured by the mort- 
gage tlicn on the property. I declined to make him a loan on the prop- 
erty, a t  that  time. 



"After the lapse of about a year, he came to see me again. H e  told 
me that  the mortgage company was foreclosing the mortgage and he was 
about to lose his property. H e  asked me if I would be interested in 
buying the property. I told him that  I would talk with my attorney 
about the matter. I later did so, and told N r .  O'Briant to see my 
attorney. H e  did so, with the result that  I bought the property from 
the plaintiffs and signed the contract by which I gare  them an option to 
repurchase the property. I signed the contract offered in evidence by 
the plaintiffs. The deed which they executed and the contract which I 
executed contains the only agreements between u~ with respect to the 
property described in the complaint. I refused to lend the plaintiffs the 
sum of $7,000, or any sum. 

( ' In addition to the sum of $7,000, which I paid the plaintiffs for the 
property, I have paid taxes on the property, which were due and unpaid 
when I bought the property from the plaintiffs, an~ount ing  to the sum 
of $2,816.47. Mr. O'Briant has been in possession of the property since 
the date of my  deed. H e  was in possession under my contract until the 
appointment of a receiver in this action. H e  paid me as rent for the 
property $100.00 per month. H e  was in  possession for sixteen months 
and paid me in all $1,500. H e  now owes me $100.00-one month's 
rent. 

"The plaintiffs did not request me to reconvey the property to them, 
or offer me any sum of money for such reconreyance prior to the com- 
mencement of this action." 

The only issue submitted to the jury for their consideration was as 
follolvs : 

"Was the execution and delivery of the deed executed by the plaintiffs 
and the agreement executed by the defendant intended as a security for 
the loan of money, as alleged? Answer: ,) 

T'Tith respect to this issue, the court, in its charge, instructed the jury 
as follows: "The court instructs you, gentlemen of the jury, that  the 
burden of this issue is on the plaintiffs, L. E. O'Briant and others, and 
that before you can answer this issue 'Yes,' you must be satisfied, not 
merely by the greater weight or preponderance of the evidence, but the 
plaintiffs must have offered eridence which is clear, strong, and convinc- 
ing, such as leaves no fa i r  doubt that  a security was intended and not 
a deed. 

"The court instructs you that  if in and after your deliberations pour 
minds are in such a condition that  you are not altogether satisfietl as to 
what was actually intended, i t  will be your duty to ansyer this issue 
'So,' and say by that  answer that  the paper writing remains as on its 
face i t  purports to be, a deed. 
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"The court instructs you that  if there is merely a 'greater weight or 
a preponderance of evidence in favor of the plaintiffs, that  alone would 
not be sufficient to justify your answering the issue in favor of the 
plaintiffs unless and until that  cvidence has been presented to you and 
constitutes evidence, clear, strong, and convincing." 

The plaintiffs in apt  time duly excepted to the foregoing instructions. 
The  jury answered the issue "So." 

From judgment in accordance with the verdict, and admissions a t  the 
trial, the plaintiffs appealed to the Supreme Court, assigning as error 
the refusal of their motion for judgment on the pleadings and the in- 
structions of the court in its charge to the jury. 

Benne t t  R. -VcDonald and .Ta?n~s R. P a t t o n  for plaintiffs. 
IIedrick (6 IInll and L. P. McLc~tdon for defendant .  

COKNOR, J. I t  does not appear on the face of the pleadings in this 
action that  the relation of creditor a i d  debtors existed between the 
defendant and thc plaintiffs a t  the date of the delivery of the deed 
executed by the plaintiffs, conveying the land described in  the complaint 
to the defendant, and of thc contract execntcd by the defendant by which 
she agreed, at the option of the plaintiffs, to reconvey to them the said 
land, upon their payment to her of certain sums of money, in accordance 
n-ith the trrrns and provisions of said contract, nor doe: it so appear on 
the face of the deed and contract. which are by reference made a par t  
of the. pleading.;, and which for the purposes of this action must be 
constrned as if they n-we one instrnmriit. The allegation to that  effect 
i n  the complaint is denied in the answer. An issue of fact is thus raised 
on the pleadings for the jury. 

F o r  this reason there was no error in the refusal of t l  e court to allow 
the motion of the plaintiffs for judgment on the pleadings in accordance 
with the prayer of their complaint. Such rcfuqal is in accord with the 
law as stated in  41 C. J., section 81 ( 3 ) ,  at  page 321. a:; follows: 

"When the grantor in an  absolute deed at the same time takes back 
from lhe grnntco n nr i t tcn  contract giving the former ,I certain length 
of time in ~vhicli to r d c e m  the premises by paying the amount of the 
debt, or the coniitleration for the deed, and binding the latter to reconvey 
on such redemption, the two paper3 together constitute a mortgage. And 
the effect of thr  transactioll is not altered hy tlie fact that  the contract 
specifically limits the time for redemption, and makes th3 time an  essen- 
tial element in the right to redeem. But  if the contract leares i t  entirely 
optional with the grantor to redeem or not, and does i ot bind him to 
effect a redemption according to the agreeinrlnt, it  is rather to be held a 
co~ltlitioi~al sale than a mortgage." 
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This statement of the law applicable to plaintiffs' assignment of error 
with respect to the refusal of the court to allow their motion for judg- 
ment on the pleadings is supported by numerous cases cited in the notes, 
among others Por ter  v. White, 128 N. C., 42, 58 S. E., 24. See, also, 
Robinson 21. 1Villoughby, 65 N. C., 520, where i t  was held that  when 
a debtor conveys land to a creditor by deed absolute in form, and a t  the 
same time gives his note for the amount of his debt, and takes from his 
grantee a bond for title upon his payment of the note, such transaction 
is a mortgage. Where, however, there is no relation of creditor and 
debtor between a grantor and a grantee in a deed absolute in form, and 
the grantee contemporaneously with the delivery of the deed, agrees in 
writing to reconvey to the grantor the land conveyed to him by the deed, 
upon the payment to him of a certain sum of money by his grantor, such 
transaction will not be held a mortgage as a matter of law or equity. 
"The mere execution of a deed absolute on its face and of a bond for a 
reconveyance of the premises upon certain conditions, does not of itself 
stamp the transaction as a mortgage. That  character attaches to it only 
when it was intended as a form of security for a debt or a loan, and if it  
is shown that  the parties intended an  absolute saIe of the property, with 
a mere right to repurchase, that  intention must govern. Such intention 
may be manifested on the face of the papers or inferred from circum- 
stances. I f  the agreement for reconveyance expressly recites that  the 
transaction is not intended as a mortgage, this is conclusive. I n  the 
absence of such a declaration, the test must be found in the character of 
the consideration. I f  it  is a debt which the grantor is bound to pay, 
which the grantee might collect by proper proceedings, and for which the 
deed for the land is to stand as security, the transaction is a mortgage; 
but if it  is entirely optional with the grantor to pay the money and 
receive a reconveyance, he has not the rights of a mortgagor, but only 
the privilege of repurchasing the property." 41 C. J., section 87. page 
325. 

The contention of the plaintiffs on their appeal to this Court from the 
judgment of the Superior Court in this action that  there was error in 
the instructions of the tr ial  court to the jury with respect to the charac- 
ter of the evidence and the degree of proof which the law requires to 
justify an  affirmative answer by the jury to the issue submitted by the 
court, must be sustained. 

I n  Williams v. Building & Loan Associafion, 207 X. C., 362, 177 
S. E., 176, i t  is said by Schenck, J.: 

"In this jurisdiction there are three degrees of proof required of the 
party upon whom the onus probandi rests. First ,  in ordinary civil 
actions, the burden is to satisfy the jury by the greater weight of the 
evidence; and, second, in certain cases of an  equitable nature, such as 
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where i t  is sought to reform a written instrument, or prove the terms of 
a lost will, or to impeach the probate of a married voman's deed, the 
burden is to establish the contention by clear, strong 2nd cogent proof; 
third, i n  criminal actions the burden is to show the guilt of the accused 
beyond a reasonable doubt. E l l e f t  v. Ellcft, 157 N. C., 161, 7 2  S. E., 
861; Xontgonzery I,. Lewis, 187 N .  C'., 577, 122  S. E., 374. The first 
phrase, 'greater weight of the c~iclence,' has been un i~e r sa l ly  explained 
by 'the preponderance of the evidence,' S u p p l y  Co. v. Conoly,  201 
K. C., 677, 169 S. E., 415; the second phrase, 'clear, strong and 
cogent proof,' by evidence which 'should fnlly convince,,' L u m b e r  ( '0 .  v. 
Leonard, 145 5. C., 339, 59 S. E., 134;  arld the third phrase, 'beyond 
a reasonable doubt,' by 'to a moral certainty,' S. v. Schoolfield, 184 
x. C., 721, 114 8. E., 466." 

I11 R i c k s  v. Brooks,  179 S. C., 204, 102 S. E., 207, i t  is said by 
Il'nlker, J. : 

"We may as well state in the beginning that this is :lot an  action for 
the correction of a deed, or for  its reformation, and t i e  doctrine as to 
the quantity of proof required in such a case does not apply, and the 
contention of the defendant in this r e s ~ e c t  cannot be sustained. 

" In  an  action for reformation it must he alleged and shown. bv evi- - 
dence clear, strong and convincing, tha t  the ins t rummt sought to be 
correc.ted failed to express tlie true agreement of the parties, because of a 
mistake common to both parties, or because of the mistake of one party 
induced by the fraud or inequitable conduct of the other party, and that  
by reason of ignorance, mistake, fraud or undue advantage something 
material has been inserted, or omitted, contrary to such agreement, and 
the intention of the parties. Ray v. Pnt ferson ,  170 N.  C., 226, 87 S. E., 
212; .Tezuton c. Clark, 174 N. C., 393. 93 S. E.. 951. E u t  this rule does 
not apply when the purpose is not to reform, but to set aside the instni- 
ment for fraud, undue influence or upon other equitable ground. Poe 
I - .  S n z i f h ,  172 h-. C., 67, 89 S. E., 1003, and Hoone 2'. Lee,  175 K. C., 
383, 95 S. E., 659, citing A a r d i n g  I ! .  Long ,  103 N .  C., 1, 9 S. E., 445." 

T11~ instant action is not of an  equitable nature, i t  is not to reform or 
correct a written instrument, upon tlle ground that  by wason of m~s take  
of the draftsman, or of one of the parties induced by the fraud of the 
other, tlie instrument fails to express the true intention of the parties. 
There is no allegation in tlle complaint nor was there any contention 
a t  the tr ial  to tha t  effect. I t  is alleged in the complaint and was con- 
tended by the plaintiffs a t  the trial that  the true intention of the parties 
to the deed and to the contract was that  both should constitute a mort- 
gage sccuring a loan made contemporaneously with the execution of both 
instrnn~ents by the defendant to the plaintiffs. This allegation v a s  
denied in the answer. 
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T h e  issue raised by  this  allegation and  denial was submitted t o  the  

jury. I t  involres only a question of fact ,  to wit,  the t rue  intention of 
the parties. T h e  burden of the issue was on the  plaintiffs to  satisfy the  
ju ry  of the t r u t h  of their  allegation, by the greater  weight or prepon- 
derance of the  evidence. S o  greater  degree of proof was required of 
them. There was e r ror  i n  the  instructions to  the contrary.  

F o r  this e r ror  the plaintiffs a r e  entitled to  a new tr ia l .  I t  is so 
ordered. 

S e w  trial.  

STACT, C. J., dissents on the  ground t h a t  a n y  e r ror  committed i n  the 
t r i a l  of the cause was harmless, as  the  intention of the  parties is a 
mat te r  f o r  the court-the agreement being i n  wr i t ing ;  and,  on the undis- 
puted facts, the  plaintiffs a r e  not  entitled to  recover. Killg 1.. Dcl~sis, 
190 S. C., 737, 130 S. E., 707; Barkley z'. Realty C'u., 170 S. C., 4S1, 
87 S. E., 219. 

C .  T. H. CORPORATIOX v. A. J. MAXWELL, C o ~ i u ~ s s r o x ~ ~  OF REVEXUE OF 

THE STATE OF NORTH CAROLISA. 

(Filed 2 February, 1938.) 

1. Statutes § 5- 
Where a statute uses words having a well known sense in the law, the 

words will be given that sense in construing the statute. 

2. Taxation § 25-Tern1 "doing business" i n  this  State  defined. 
The words "doing business" in this State, as  used in statutes imposing 

a corporate franchise tax, are  to be broadly construed, and while a n  
isolated business transaction is not sufficient to bring a corporation within 
the meaning of such statutes, a corporation comes within the statutes if i t  
transacts within the State a substantial part of the business i t  was organ- 
ized to perform. 

3. Same-Plaintiff corporation held "doing business" in this State within 
meaning of statutes levying franchise tau. 

The agreed statement of facts disclosed that plaintiff corporation, in 
accordance with the purpose of its organization, domesticated in this 
State and purchased land a t  foreclosure sales of mortgages held by a 
mortgage company, that it  maintained an office and process agent in this 
State, but did not maintain a n  office here for the transaction of its busi- 
ness, but rented the properties purchased by it  through local rental 
agencies, and constantly sent its officers and agents into the State on its 
business incident to the properties in this State to which it held title, 
and that  the business transactions in this State incident to its properties 
were numerous and involved large sums of money, and constituted a sub- 



stantial part of the business for which i t  was organizel. Held: Plaintiff 
corporation was "doing business" in this State within the meaning of 
sw. 211 of the Rerenue Acts of 1933 and 3935, iniposin@ a corporate fran- 
chise t a s  on foreign corporations doing buuiness i11 this State. 

4. Same--Findings held t o  disclose t h a t  plaintiff corporation was  engaged 
i n  business i n  this  State  for  profit and  not solely a s  liquidating agent. 

A domesticated corporation cannot wccessfnlly maintain that  its activi- 
ties in this State were carried on solely for the pnrpose of liquidating the 
assets of another corporation withont profit to itself ant1 that  therefore i t  
was not "doing business" in this Stnte within tlie meaning of statutes 
imposing a corporate franchise tax, when the agreed facts discloie that  
it  purchased largc numbers of tracts of land in this State a t  foreclosure 
sales of mortgages held by a mortgage company, then in receivership, 
paying for same by notes, secured by a det>d of trust, payable solely from 
the proceeds derired from renting and selling the prop?rties, with provi- 
sion that upon sale or foreclosure the domesticated corporation should be 
entitled to any surplus over the amount nwessary to discharge the mort- 
gage note on the property, since the findings disclose that  the domesti- 
cated corporntion in liquidating the assets of tlie mortgage corporation 
was attempting to do so a t  a profit to itself. 

6. Same-- 
The ownership of property for the purpose of comput ng the amount of 

corporate franchise taxes means the ownership of any valnable right in 
property, and not necessarily the ownership of the fee simple. 

6. Same-Plaintiff corporation held t h e  owner of lands in  this  State  for 
purpose of computing corporate franchise tax. 

-4 mortgage corporation became insolvent and its assets were trans- 
ferred to a trustee for tlie benefit of bonclholders. Plaintiff corporation 
 as organized to purchase property a t  foreclosure sales of the mortgages, 
executing notes therefor in the amount inrestcd in the property by the 
mortgage corporation which was secured by its bonds, the plaintiff's 
notes, secured by deeds of trust,  being payable solely from sums derived 
from renting or sale of the properties, with provision giving plaintiff 
corporation power to rent, lease or sell the properties, with further pro- 
 isi ion that plaintiff corporation should be entitled to all sums derived 
from the liquidation of the assets over and above the :imonnt necessary 
to discharge the collateral bonds of the mortgage corporntion. Held: 
The properties purchased by plaintiff corporation in this State under the 
agreement were owned by i t  for the purpose of computing plaintiff's cor- 
porate franchise tax. and plaintiff's contention that i t  held title to said 
properties only a s  agent or trustee for the liqliiclation of the aqset.; of the 
niortgage corporation is  untenable. 

APPEAL b y  plaintiff f r o m  Sincluir, J., a t  September Civil Term, 1937, 
of WARE. 

Action f o r  the  recovery of f ranchise t ax  paid under  protect, and 
alleged t o  h a r e  been illegally assessed. 

Plaint i f f ,  a corporation chartered 6 December, 1932, under the laws 
of the  ( 'ommonneal th of T i r g i n i a  and authorized to c a r r y  on the busi- 
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ness of buying, selling and otherwise dealing in real estate, on 7 Decem- 
ber, 1932, filed in office of the Secretary of State of North Carolina a 
copy of its charter, duly attested, and otherwise fully complied with the 
laws of this State for domestication of a foreign corporation to do busi- 
ness in  this State, and has not withdrawn such domestication proceed- 
ings, and thereunder was authorized and empowered as a foreign corpo- 
ration to do business in this State for the years 1934 and 1935. 

Fo r  franchise tax purposes plaintiff duly filed ~e r i f i ed  reports: ( a )  
For  1934 in compliance with see. 211 of Revenue Act of 1933, and ( b )  
for 1035 in compliance with see. 211 of the Revenue Act of 1935, in 
which the total assessed value of properties owned by it in S o r t h  Caro- 
lina were stated to be (c)  for 1 April, 1934, the sun1 of $368.172, and 
(d )  for 1 April, 1935, the sum of $423,013. Franchise tax of $552.26, 
on basis of report for 1934, was assessed by defendant against and paid 
by plaintiff without protest on 25 June,  1935. 

I n  consequence of a conference between representatives of plaintiff 
and defendant, plaintiff requested that  i t  be allowed to file, and on 14 
August, 1935, did file, a corrected return, duly verified, for each of the 
years 1934 and 1935, in which the total assessed value of its properties 
located in S o r t h  Carolina, real estate only, is stated to be (1 )  $426,603 
for  1934, situated in 26 towns and cities. and (2)  $645,925, book or 
investment ~ a l u e  $651,839.17, for 1935, situated in 28 towns and cities. 
On these returns franchise tax was assessed by defendant: ( a )  Fo r  1934 
in the amount of $639.90, or $87.64 in excess of the $552.26 theretofore 
assessed against and paid by plaintiff; (b)  for 1935, in the amount of 
$1,140.72. On 11 May, 1936, the plaintiff paid to the defendant, under 
protest, the said balance for 1934, and all of the assessment for 1935, 
made due demand for refund and, upon refusal thereof, and after the 
lapse of the required period allowed by statute for repayment, instituted 
this action. 

Further agreed facts a r e :  
"7.  That  the Nolting First  Mortgage Corporation, a Virginia corpo- 

ration, for a number of years was engaged in the mortgage and loan 
business, which consisted of lending money on real estate, taking therefor 
real estate notes secured by deeds of trust of mortgages. Holding these 
notes as collateral, the corporation ~vould then issue its oTm collateral 
first mortgage bonds which were sold to the public. The bonds were 
direct obligations of the corporation; they were issued in series and each 
series was secured by certain of the real estate notes hereinabove re- 
ferred to. 
"8. The business of the I2-olting First  Mortgage Corporation was 

materially affected by the deprewion and during the month of May, 
1932, the corporation found that it ~ rou ld  not be able to meet its col- 
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lateral trust bonds maturing on 1 June,  because of t h ~  drcrease in col- 
lections from ullderlping collateral. The  corporation notified all of its 
bondholders of the situation and suggested that a bond11,lder's protective 
committee be formed to act for all of the bondholder.;. ,1 committee was 
appointed hp the hondholderi; and a program for tlie liquidation of the 
corporation was adopted. Pursuant to this program, :1 collateral trust 
agreement and a voting trust agreement, both dated I ,June, 1932, were 
esecuted. Li printed copy of these agreclinents are attached hereto, 
m a r l i d  (Exhibit ,I.' 

(( 9. Pursuant  to the terms of thc Toting trust agreement, the cntirc 
nianagelnent and control of the Nolting First  Mortgage Corporation wa.s 
vested in  five voting trustees named therein. Under the terms of the 
collatc~ral trust agreement the hol(1ers of Sol t ing  First  Mortgage Corpo- 
ratio11 col la ter~l  trust bond'i deposited their 1)oiltls with the Sta t r -  
P l a n t ~ r s  Bank and Trust Company as trustre and receiwcl therefor new 
bonds dated 1 June,  1032. To secure this n c v  issue of bonds the Nolting 
First  Mortgage Corporation transferred all collateral held by i t  to the 
trustee as security for tlie honds surrendered. The Nolting First  3Iort- 
gage Corporation thereupon discontinued its regular business of nego- 
tiating mortgage loanq, and since 1 June,  1032, it Iias confined i t i  
a c t i ~  iiieq exclusively to the liquidation of the aforesaid mortgage notes. 
The s f n f l t c  of the corporation with re.;pcct to tl1e.e liinitcd a c t i ~  ities is 
that  of agent for the collateral trust bondl~oldcrs. 

"10. Thc total principal amount of first mortgage notes held b -  
xolting First  Xortgage Corporation as of 1 June ,  1932, aggregated 
approsinlately $8.407.044, of which it is estimated tha approximately 
$3.70G,000 n a s  sccnred hy real estate located in  the Statc of Nor th  
Carolina." 

I n  the Collateral Trui t  -\greement, Exhibit -1, tlic paltics are So l t ing  
First  Xortgagc Corporation, cailed corporation, and IIome Mortgage 
Corporation. to State-Planters Bank cC- Trust C'ompan~-, trustee. The 
agreenient provides in icr  rrlia "Art. VIIT,  stv. 1. I f  and when the prin- 
cipal of and on all tlie bond% of all series iqsued liercuntler have beell 
paid, or the corporation shall hare  deposited with tlie trnqtee for their 
benefit, the whole amount due on all the bolidi of all writs for principal 
and interest, and &all have fully performed crery other obligation herein 
imposed on it, then the deposited collateral applicable to all series i w ~ e d  
hereunder, and then remaining in the hands of the t r u ~  ce, shall rerert  
to the corporation, or its assigns." 

The defendant, while admitting the ctateiilent of fact? contained in  
parngraphs 7 ,  S, 9, and 10, deiiics that tlic. same was r e l c ~  ant  or material 
to  tlle determination of tlie qnc.tioli- of 1:1w arising 11)on the other 
agreed facts set out herein. 
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Further agreed facts a re :  The issued capital stock of the plaintiff 
corporation was five shares of the par value of $1.00 each. Stock certifi- 
cates were issued to five directors of the Nolting First  Xortgage Corpo- 
ration, which were endorsed by them and returned to the Nolting Fi rs t  
Mortgage Corporation and delirered by that  corporation to the trustees 
under the collateral trust agreement dated 1 June,  1932. At  a meeting 
of the stockholders of said corporation approving its by-laws a t  the 
organization meeting on 7 December, 1932, a resolution was adopted 
which in part  provided as follo~vs : ". . . That  the purpose of its 
incorporation is that  i t  may, in the erent of foreclosure under any mort- 
gage or deed of trust securing the payment of any par t  of the deposited 
collateral securing any bonds or series of bonds issued under the collat- 
eral trust agreement of 1 June.  1932, . . . acquire legal title" to 
such properties and hold the same for account of such bonds or series of 
bonds of the So l t ing  First  Mortgage Corporation hereinbefore referred 
to. The officers and directors of the Nolting First  Mortgage Corpora- 
tion mere the same as the officers and directors of the plaintiff corpora- 
tion. I n  Kor th  Carolina the C. T. H. Corporation has acquired title 
to property from trustees a t  foreclosure sales when mortgage notes on 
such properties were held as collateral for collateral trust notes issued 
under the collateral trust agreement of 1 June, 1932, hereinbefore re- 
ferred to. 

I n  the granting clause in form of deed used in thus taking title, 
"C. T. H. Corporation, its successors and assigns," are named as 
grantees. I n  the hobendurn the following words are used: "To have 
and to hold . . . unto C. T. H. Corporation, its successors and 
assigns, in as full and ample manner as the said . . . trustees 
. . . are authorized and empowered to convey the same: I n  trust, 
nevertheless, to be held, managed, sold or otherwise disposed of, by the 
.aid party of the second part, as trustee for the lawful owners and 
holders of Kolting First  Mortgage Corporation Bonds or Series ' 9 

as their several interests m a 1  appear." Then there follows in minute 
descriptire detail an enumeration of all inclusire powers, authority, and 
rights of the C. T. H. Corporation v i t h  reference thereto, including the 
power "to deal ~ r i t h  said real estate as if it  vere, and in  every may 
exercise with respect thereto all the powers of, the fee simple owners 
thereof, in its own right." 

<I11 of the activities of the plaintiff corporation in the State of Ror th  
Carolina for the Sears 1934 and 1935 vere  in connection with said 
properties and in accordance with the terms and provisions of the deeds 
so made to it. During said years the plaintiff corporation, acting under 
said conreyancec, has held the said properties in trust and has man- 
aged, sold, and otherwiqe dispoqed of the same as trustee for the lawful 
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holders and owners of the particular Xolting First  Martgage Corpora- 
tion collateral trust series secured by the said property as their several 
interests appeared. 

Coincident with taking title to the said properties, the plaintiff corpo- 
ration delivered to the Nolting First  Mortgage Corporation, which in 
turn  delivered to the trustee under the collateral trust agreement dated 
1 June,  1932, a mortgage note in  the amount of the investment of the 
collateral trust series in the particular property, and same was secured 
by deed of trust. 

The form of note referred to is payable to bearer and contains pro- 
visions for payment "out of excess of income from the real estate upon 
which this note is secured over and above the expenses of holding, main- 
taining, and operating same, and/or of the net proceeds realized from 
the sale thereof, . . . but the maker shall not be liable to pay this 
note, either as to principal or  interest, except to thc extent of such 
excess income from and/or net proceeds of the qale of s t i d  real estate as 
may caome into its hands." I t  is signed in the name of C. T. H. Corpo- 
ration, by . This notation appears thereon: "This note 
must be kept for  release deed." 

I n  the form of deed of trust referred to the "C. T .  H. Corporation" 
and not "C. T. H. Corporation, Trustee," is the grantor. The note 
securrd thereby iq described as above set forth. I t  contains provision 
that  in the event of sale the trustee "shall pay the surplus, if any 
remain, to the party of the first part, its successors, or assigns"; and 
also the further provision "that if the said C. T. H. Corporation, its 
succeqsors or assigns. shall pay off said note and disc~harge fully the 
trusts herein declared before such sale, or the same shall be done by a 
sale of par t  of said lands, then so much of said lands as may not have 
been sold, and are not required to meet any of said trusts, shall be re- 
conveyed to said C. T. H. Corporation, its successors and/or assigns, at 
its, or their, 0n.n proper cost or the title thereto he rwested in  it,  or 
them, according to the provisions of law." 

During the tax years in question plaintiffs did not h a ~ e  any officers or 
employees on a fixed salary or wage stationed in the State of Kor th  
Carolina, but its officers and employees did, from tirn~. to time, come 
into the State of Korth Carolina on its businev incidmt to the prop- 
erties to which it held title, as hereinbefore stated. The real estate. 
held as aforesaid, was rented through r w t a l  or real estate agent% 
throughout the State of Kor th  Carolina, who Tvere regularly engaged in 
said business as rental or real estate agents. The rents were collected 
for the plaintiff on a commission basis and paid over by such agents to 
the Xolting First  Mortgage Corporation, to be held and disbursed by it 
under the terms of the Collateral Trust Agrcenient of 1 June,  1932, 
hereinbefore mentioned. 
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I n  the application to the Secretary of State of North Carolina for 
domestication, plaintiff stated tha t :  "(2) The location of the registered 
office is a t  No. 906 Main St., Richmond, Va., and the location of the 
principal office in North Carolina is a t  Asheville (Jackson Bldg.), 
North Carolina, Buncombe County, and Kester Waltan is the agent upon 
whom process may be served." Since its domestication plaintiff has 
maintained said office and process agent within this State, but did not 
during the tax years in controversy maintain any office in  the State of 
North Carolina in which the business and affairs of the plaintiff corpo- 
ration were conducted and carried on, except as hereinbefore stated. 

Upon the foregoing findings of fact  the court below concluded as a 
matter of law that  plaintiff was doing business in  this State and is liable 
for franchise tax  for the years in question as assessed by defendant. 

From judgment in accordance therewith, plaintiff appealed to the 
Supreme Court and assigned error. 

H u r r a y  A l l e n  and J .  V a u g h a n  G a r y  for p l a i n t i f ,  appellant.  
At torney-General  Seawel l  and  Assis tant  At torneys-General  McMul lan .  

and B r u t o n  for defendant ,  appellee.  

WII~BORNE, J. TWO questions arise upon the decision below on the 
agreed facts presented on this appeal: (1)  Was the plaintiff doing 
business in this State in the years 1934 and 1935 within the meaning of, 
and liable for franchise tax under, sec. 211 of the Revenue Acts of 1933 
and 1935? (2) I s  the real estate held by plaintiff, as described, "prop- 
erty in  this State of" the plaintiff within the meaning of subsection 2 
of sec. 211 of the Revenue Acts of 1933 and 1935 providing a basis for  
imposing a franchise t ax?  The court below ruled affirmatively as to 
each. This is in harmony with our views. 

The Revenue Act of 1933 imposes a franchise tax upon "every foreign 
corporation doing business in  this State and owning or using any part, or 
all, of its capital or plant i n  this State as of 1 April." Sec. 211, ch. 
445, Public Laws 1933. The Revenue Act of 1935 imposes a like tax 
upon "every foreign corporation permitted to do business in  this State 
and owning or using any part, or all, of its capital or plant in this 
State." Sec. 211, ch. 371, Public Laws 1935. The two sections differ 
only in  descriptive phrases, "doing business" in the first, and "permitted 
to do business" in the second. Therefore, it is necessary first to deter- 
mine the meaning of the words "doing business." 011 the view we take 
this as determinative of this phase of the controversy. 

The  rule applicable to the construction of statutes is that  when they 
make use of words of definite and ~i.ell known sense in the law, they are 
receirrd a11d espountletl i n  the .am? senv  ill the statute. .Islniry I * .  
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Albel)lnrle, 163 N .  C., 2-17, 75 S. E., 146; Borders 1 % .  Cl ine,  a n f e ,  47-3, 
194 S. E., 526. 

" ( Business' is that  nliich occupies time. attention and labor of man 
for pu rposc~  of livclihood or profit." Bouvier's L a v  Dictionary. "It is 
a very comprehensive term, vhich  embraces everpthing about which a 
perqon can be employed." Black's Law Dictionary. 

The phrase "doing business in the State" has been the subject of con- 
sider:ition in several decisions of this Court with r e s n t ~ t  to the statute 
relating to service of process on foreign corporationq. I n  Timber Co. 
7%. I n s .  CO., 192 K. C., 115, 133 S. E., 524, C o n l ~ o r ,  J . ,  said:  "No all- 
embracing rule as to n h a t  is 'doing business' has been laid down. The 
question is one of fact, and must be determined largely according to the 
facts of each individual case, rather than  by the application of fixed. 
definite, and precise rules." 

111 C o l n m ~ r c i n l  Trzrsf C'o. 1 . .  Guirit.s, 193 S. C.. 233, 136 S. E., 609. 
Connor,  J., said : "It  has been generally held that  a fo-eign corporation 
cannot be held to be doing business in a state, and therefore subject to 
its laxs, unless it shall he found as a fact that  such corporation ha. 
entered the state in which it is alleged to be doing business, and there 
transacted, by its officers, agents or other persons authorized to act for  
it, the business in which it is authorized to engaged b;: the state under 
whose laws it was created and organized. The preqenct> within the state 
of slicll officers, agents or other persons, engaged in the transactions of 
the corporation's business with citizens of the state, is generally held as 
determinative of the question as to whether the co r~~ora t ion  is doing 
busineqs in the state," citing T i m b e r  Co.  1.. Inc.  Co., supra,  and other 
cases. 

I n  Rltnrh. c. T r ~ t s f  Co., 206 N. C., 564, 174 S. E., 441, the defendant, a 
foreign corporation with no process officer or agent in he State, having 
been named as trustee in more than a hundrcd deeds of trust creating 
licnq on property situate in  North Carolina under which i t  was vested 
with title to the property described therein, and was authorized to take 
possession thereof, collect tlie rents and forecloie in case of default, had 
exercised the poner of sale in a number of the deeds of trust, reported 
the same to the court and sent its agents into the Statt. for the purpose 
of investigating and looking after the properties in its capacity as 
t r~ lq tw,  S f n c y ,  C. .I., speaking to tlie question : "Is the defendant doing 
business in this State, or does i t  have property here so as to render it 
amenable to process under C. S., 11571," said:  "A similar fact situation 
appeared in IZeich P .  Allorfqoye C'orp., 204 S. C., 790, 168 S.  E., 814, 
where the ruling that  defendant owns property and is loing business in 
this State was upheld as a matter of course. The same conclusion 
seems to be well supported in the instant case (citing authorities). The 
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expression 'doing business in this State' as used in C. S., 1137, means 
engaging in, carrying on, or exercising in this State, some of the things, 
or some of the functions, for which the corporation was created." 14 -6  
C. J., 1270. See, also, 12 R. C. L., 71. 

A broader meaning is to be given the words "doing business" as used 
in a tax statute. Fletcher Cyclopedia Corporations, Vol. 18, p. 691, 
sec. 8804. An isolated sale or other business transaction is not sufficient 
'to bring the corporation within that  meaning. I t  is sufficient, however, 
"if a substantial par t  of its regular business is carried on." 37 Cyc., 
859. The facts i n  the present case tend to show that  plaintiff was doing 
in  Nor th  Carolina a substantial par t  of the business for which i t  was 
organized. 

The plaintiff contends, however, that  i t  has not maintained an organi- 
zation for the purpose of profit or gain, but, on the contrary, it  mas 
organized solely for  the purpose of liquidating collateral bonds of 
Xolting Fi rs t  Mortgage Corporation, and that  its activities have con- 
sisted of holding the legal title to properties purchased a t  foreclosure 
sales when mortgage notes on such properties were held as security for  
collateral trust bonds, and that, therefore, it  mas not "doing business 
in this State." I t  relies upon the decisions of the Supreme Court of the 
United States in Zonne  z'. ,VinneapoZis S y n d i c a f e ,  220 U. S., 187; X c -  
Coach  v. R. R., 228 E. S., 295; and U .  8. a. E m e r y ,  B i r d ,  T h a y e r  
R e a l t y  Co., 237 U. S., 28. These cases relate to a statute (36 Statutes 
a t  Large, ch. 6, sec. 38) which imposes speciaI excise tax on corpora- 
tion, . . . organized for profit . . . and engaged in business 
. . . with respect to the carrying on or doing business by such cor- 
poration." They are distinguishable from the instant case. I n  the case 
of T'on Baun lbach  z'. L a n d  Co., 242 U. S., 503, J u s f i c e  Day review the 
decisions of the Supreme Court of the Vnited States in these corpora- 
tion tax cases, distinguishing those casks above holding that  the corpora- 
tions were not doing business, from those holding to the contrary, begin- 
ning with the case Flint z'. S t o n e  T r a c y  Co., 220 U. s., 107. H e  states: 
"It is evident, from what this Court has said in dealing with the former 
cases, that  the decision in each instance must depend upon the particular 
facts before the Court. The fa i r  test to be derived from a consideration 
of all of them is between a corporation which has reduced its activities 
to the owning and holding of property and the distribution of its avails 
and doing only the acts necessary to continue that  sfrcfzts, and one which 
is still active and is maintaining its organization for the purpose of 
continued efforts in the pursuit of profit and gain and such activites as 
are essential to those purposes." 

I n  the instant case the plaintiff is distinct entity, separate and apart  
from the Nolting First  Mortgage Corporation. I t  has voluntarily filed 
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its charter and become regularly domesticated with authority and power 
for itself as such to carry on real estate business in this State. I t  
bought a t  trustees' sales real properties located in 28 towns and cities of 
the book or investment value of more than $650,000, and of assessed 
value of approximately that  amount, as shown by its 1935 report, duly 
verified. I t  has given notes for the purchase price on parcels of prop- 
erty so purchased and secured same by deeds of trust, both in form 
tending to show activities i n  "holding, maintaining and operating same" 
with the view of ultimately discharging the indebtedress evidenced by 
the note, and realizing a surplus over and above the rurchase price-a 
profit to it. I t  has leased its properties and sent its officers and em- 
ployees into the State on business incident to its proper5es so purchased. 
I t s  business is not limited to an  isolated case. The ca:es are numerous. 
The volume is large. 

Plaintiff further contends that  if i t  be liable for the franchise tax 
for the years in question, the recovery should be limiied to $10.00 per 
year. I t  contends that  "the entire capital consists of f i ~ e  shares of stock 
of the par value of $1 each and i t  has no surplus or undivided profits." 
The assessments are made under (1 )  that  portion of subsection 2 of 
sec. 211 of ch. 445, Public Laws 1933 (Revenue Act of 1933), which 
reads: "The proportion of capital stock, surplus and undivided profits 
allocated for franchise taxation under this section sh:tll i n  no case be 
less than the total assessed value of real and personal property in  this 
State of each such foreign corporation;" and (2 )  that  portion of sub- 
section 2 of sec. 211 of ch. 371, Public Laws of 1935 (Revenue Act of 
1935), which is verbatim of the above subsection of the 1933 act, with the 
following addition: "Not less than its investment anll/or actual book 
value of real and personal property in this State." 

Each statute further provides.that "The tax imposed . . . shall 
in no case be less than ten dollars." The defendant, i n  assessing the 
franchise tax  against the plaintiff for  the years 1934 and 1935, used as 
the basis for determining the tax the assessed values of the real property 
in  the State of Nor th  Carolina as were shown in the wrified reports, as 
amended, filed by the plaintiff. 

We, therefore, come to consider the second question: 
Applying the rules of construction hereinabove stabed to the words 

"property in this State of" as used in the portion of mbsection 2, sec. 
211 of the Revenue Acts of 1933 and 1935, does the real estate held by 
plaintiff come within their meaning? Webster defines "property" to  be 
"the exclusive right to possess, enjoy, or  dispose of a thing;  ownership. 
I n  a broad sense, any valuable right or interest considered primarily as 
a source or element of wealth. I n  a narrower sense, ':,roperty' implies 
exclusive ownership of things; as where a man owns a piece of land or a 
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horse. I n  a broader sense, 'property' includes in the modern legal 
systems practically all valuable rights." 

This Court, in T'ann v. Edwards, 135 S. C., 661, 47 S. E., 784, in an  
opinion by Walker, J., speaking to the separate property of a married 
woman, said:  "The word 'property' is of very broad signification. I t  
is defined as rightful dominion over external objects ; ownership ; the 
unrestricted and exclusive right to a thing; the right to dispose of the 
substance of a thing in every legal way, to possess it, to use i t  and to 
exclude every one else from interfering with it. Property is the highest 
right a man can have to anything, being used for that right which one 
has to lands or tenements, goods or chattels, which no way depends on 
another man's courtesy. A right imparting to the owner a power of 
indefinite user, capable of being transmitted to universal successors by 
way of descent, and imparting to the owner the right of disposition," 
quoted and cited in part in Stedman v. Winston-Salem, 204 S.  C., 204, 
167 S. E., 813. 

Webster defines "of" as "indicating the possessive relationship; belong- 
ing or pertaining to ; or conne~ted with." - ('Property of" does not  neces- 
sarily mean ownership in fee simple. I t  means the ownership of any 
valuable right in poper ty .  

The facts in the present case tend to show conveyances to the plaintiff 
of property over a i d  in  which it is vested with power and authority 
tantamount to ownership in  fee simple. An analysis of the enumerated 
powers makes i t  well nigh impossible to conceive of any right of control 
or ownership that has not been expressed. Then, too, the plaintiff has 
executed notes for the purchase price and has secured those notes mith 
deeds of trust i n  the form usually used in real estate transactions for 
conveying property to which the grantor has fee simple title, mith pro- 
vision for revesting of title upon payment of the indebtedness. The 
plaintiff, through its proper officers, also has filed with the defendant 
reports duly verified in which it is stated that the property in question 
is owned by the plaintiff. 

While the transactions have been ingeniously devised and executed, 
the facts lead us to the conclusion that  the real estate comes within the 
purview of the statute. The plaintiff, when i t  domesticated, must have 
contemplated as much. I t  was of the same mind when i t  filed reports 
for franchise tax purposes. 

The judgment below will be 
Affirmed. 
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CARL W. D U S L A P  v. CAROLINA POWER & LIGIIT COJIPASY. 

(Filed ",ebruary, 1938. ) 

1. Waters  and  Watercourses § 1- 
The grantee of land bounded by a nonnavignble river or creek has 

riparian rights in such waters to the center thereof. 

2. Same--Each riparian owner h a s  r ight  t o  use of waters equal to  rights 
of other  riparian owners i n  like circumstances. 

Riparian rights of landowners along a noi~navigabl~: stream is a right 
inseparably attached to the soil itself, and each has an equal and common 
right to the reasonable use of the water for any purpose 1~liic11 does not 
materially affect the rights of others, the right of each to such use being 
111e same a s  the right of other riparian owners in like circumstances, but 
what is a reasonable use for farming cannot be compared with \~-ll:lt is a 
reasonable w e  for manufacturing or power pllrposes. 

3. Waters  and Watercourses 5 3- 
A lower riparian owner has a cause of action against a n  upper pro- 

prietor for any pollution or substantial diversion of the waters of the 
stream. 

4. Waters a n d  \Vatcrcourses # %Right of riparian owner to natural,  un- 
diminished flow of s t ream is  qualified by rights of 01-her proprietors t o  
reasonable use of waters. 

The riglit of a riparian owilcr to the natural flow of water without 
diminution in quantity or retardation or acceleration of the natural flow 
is qualitied by the rights of other propriet.ors to the re,lsonable use of the 
waters, which use includes the right to use same for mannfacturi~ig or 
power purposes as  well a s  domestic and agricultural purposes when in 
conformity with the size of the stream and the needs of the conimnnity, 
clualified only by the requirement that i t  must be e n j o ~ e d  witti reference 
to simililr rights of other riparian owners. 

5. S;rnic--Riparian owner using s tream for  power purposes has the  r ight  
t o  diminish flow t o  extent reasonably nctcessary for  1 his purpose. 

\\'here a riparian owner is rightfully using the waters of n stream for 
power purposes, he is entitled to diminish, retard or accelerate the natural 
flow of water tu tlie extent reasonably necessary in the lawful a11d bene- 
ficial use of the stream for this purpose, subject only to the like rights of 
lower proprietors, and a lower riparian owner is not entitled to damages 
for annoyance or inconvenience resultilig from changes in the rate of flow 
from such reasonable use, but may insist only that  the waters sllall not 
l ~ e  unreasonably withheld or let down by the power d::m or n-itlrlield for 
an unreasonable length of time. 

6. Same-- 
The burden rests upon a lower proprietor to allege n ~ i d  prove ui~lu~vfnl,  

wrongful or nnreasonable use of the waters of a stream by ail upper 
proprietor. 
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7. Same-What constitutes reasonable use is ordinarilj  a question for  t h e  
jury. 

What constitutes reasonable use of the waters of a nonnavigable stream 
by an upper proprietor is a question of fact for the jury to determine in 
accordance with the nature and size of the stream, the object, impor- 
tance, nature and necessity of the use, and the manner and occasion of i ts  
exercise, and i t  is only when there is no evidence tending to show an 
unreasonable use that the question is one for the court. 

8. Same-Evidence held insufficient t o  show unreasonable use of waters 
of s t ream by power company. 

The evidence favorable to plaintiff tended to show that defendant power 
company customarily closed the gates of its dam a t  night to pond water 
for power purposes, and opened the floodgates in the morning for opera- 
tion, resulting i11 substantial decrease in the flow of the stream a t  night, 
and an accelerated flow of the stream in the morning until i t  was normal. 
and that plaintiff's land orerflo~ved more frequently during freshet and 
flood thnn formerly, resulting in damage. There was no evidence that 
the waterq were turned into the stream in excessive amounts, and no 
evidence of n causal connection between the more frequent flooding of 
plaintiff's land and the operation of defendant's dam. Held: Defendant's 
motion to nonsuit on this cause of action was properly allowed, sinc'e the 
retardation of the waters only between operating honri cannot he hrld an 
unreasonnble use, nnd since the evidence fails to chow any unreasonnl)le 
n\e of the waters plaintiff resulting in damage to plaintiff's riparian 
rights. 

9. Eminent  Domain 9 %Allegations and  evidence held sufficient t o  be 
submitted t o  jury on question of power company's taking of property 
a s  result of injury t o  land from operation of dam. 

Plaintiff's allegation and evidence were to the effect that by reason of 
the qitnntion of his land a t  the convergence of two streams, the alternate 
diminution and acceleration of the flow of water resulting from the opera- 
tion of defendant's power dam on one of the streams, caused the bank 
hetween the streams owned by plaintiff to be constantly washed and 
eroded away. Held: Plaintiff is entitled to have his cause of action to 
recover the damages sustained in the washing away of the bank sub- 
mitted to the jury on the theory that,  by reason of the peculiar location of 
plaintiff's property, the operation of the dam resulted in  a taking of 
plaintiff's property without just compensation, and such right of action 
exists even though the operation of the dam by defendant was well within 
its riparian rights. 

&PEAL by plaintiff f r o m  Rousseau, J. ,  a t  September Term, 1936, of 
h s o x .  

T h i s  is a civil action instituted by the  plaintiff, a lower r ipar ian  
owner. against the  defendant, a n  upper  r ipar ian  owner, t o  recover 

damages for  the  alleged unlawful  and  wrongful use of the waters of 

Yadkin  River  by the  defendant and f o r  compensation f o r  damages to  his  

lands, which the plaintiff alleges i n  effect amounts  to  a taking without 

just compensation. 



816 I S  T H E  S U P R E M E  COURT. [218 

Plaintiff owns a tract of land bordering on Rocky River and Yadkin 
Rirer  a t  the confluence of the two streams; the stream from the point 
of confluence of these two rivers to the ocean being known as Pee Dee 
River. The defendant has constructed a concrete dam across Tadkin  
River about four miles above plaintiff's land and has erected a hydro- 
electric generating plant adjacent to said dam, the dam and plant being 
known as the Tillery Hydroelectric Generating Station. The defendant, 
as a public utility corporation, has been operating said plant since 1928 
for the generation of electricity for distribution and sale. The plaintiff 
alleges that  the erection of said dam and the operat on of said plant 
prevents the flow of said streams by his f a rm in the cistornary manner 
according to  the prior natural  and usual flow; that  by the operation of 
the plant of the defendant the water of Yadkin River is a t  times iin- 
pounded to such an  extent as to cause the Pee Dee R i ~ e r  to become dry 
and without water therein and that  a t  other times the waters are dis- 
charged from the dam in such manner and to such an extent as to raise 
the level of the water of Pee Dee River to ordinary food stage, which 
has the effect of backing the water of Rocky River u p  in the channel and 
causing such water to break through and cut sluices over the lands of 
the plaintiff until such water of Rocky River flows to the Pee Dee R i re r  
through the artificial sluices or channels so cut rather than through the 
regular channel of Rocky River ;  that  great channels have bein cut 
across his lands in  which pools of stagnant water form and cause mos- 
quitoes and other insects and vermin to breed; that  by reason of the 
construction and maintenance of said plant by the defendants the waters 
of Yadkin River do not flow to and enrich  lai in tiff's lands in a natural  
manner, but a t  times flow by and orer them in  greatly augmented quan- 
tities, causing the banks of the stream to break and uash  away and i t  
creates an  unhealthful condition for him and his tenants and which 
interferes with the passage of the waters of the rivers 1,hrough the fixed 
channel of said stream and deprives him of the pleasure and profit in the 
pursuit of fishing and the other ordinary uses of said water and results 
in material damage to the banks of the stream which itre a part of his 
property, and also so damages his land that he can now harvest only one 
crop out of about every six planted, whereas theretofore he could h a r ~ e s t  
three out of every four planted. 

At the conclusion of the plaintiff's evidence the court, on motion of the 
defendant, entered a judgment of nonsuit, to which the plaintiff excepted 
and appealed. 

A .  M. S t a c k ,  TI.'. L. X a r s h a l l ,  Jr . ,  X a r l i  Squ i res ,  and  Mr. II.  S t r i ck -  
lnnd f o r  p l n i n f i f ,  appel lant .  

7'nylor & T h o m a s ,  Robinson,  P r u e f f e  CE Caudle ,  and  A.  Y .  Arledge 
for d ~ f e n d a n f ,  appellee. 
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BARNHILL, J. The   la in tiff does not allege, except by inference, that  
the plant of the defendant is operated in a negligent or careless manner. 
I f  the complaint be construed as alleging a cause of action based on 
negligence the same is not sustained by the evidence, for there is no 
evidence of any negligent operation by the defendant. Xor  does the 
 lai in tiff allege any improper or negligent or unskillful design or con- 
struction of defendant's plant, nor is there any allegation that defend- 
ant's plant is in excess of the size and capacity of the stream. This 
limits our consideration to two questions: (1) I s  the defendant wrong- 
fully interfering with or impairing plaintiff's rights as a riparian owner 
in the waters of Yadkin River?  And, (2) does the operation of defend- 
ant's plant result in a taking in whole, or in part, of plaintiff's property 
without just compensation? Yadkin, or Pee Dee River, is a non- 
narigable stream. 8. v. Glen, 52 S. C., 321; Cornelius v. Glen, 52 
. C ,  2 .  Therefore, for the purpose of determining the riparian 
rights of the plaintiff it must be deemed that he ou7ns to the center of 
the stream. Where a grant calls for a corner in the bank of a stream 
and then with its meanders to another corner, by implication of law the 
grant extends to the middle of the river and confers ownership for cer- 
tain purposes as appurtenant to the land granted, although the land 
not having been paid for is still the property of the State. Cornelius 
v. Glen, supra. A grant of land, bounded in terms by a river or creek 
not navigable, carries the land to the grantee usque ad filum aquae, to 
the middle or thread of the stream. Williams v. Buchanan, 23 N .  C., 
535. Parker 2.. Griswold, 17 Conn., 288, 42 A. D., 739, is to the same 
effect. So, in determining the plaintiff's rights, he is to be deemed a 
riparian owner, possessing the rights of such in the waters of Yadkin 
or Pee Dee River to the center thereof. 

X lower riparian owner has the right to use the water of a stream as 
i t  comes upon his land in its natural state for any purpose to which 
i t  may be applied without material injury to the just rights of others. 
This right is inseparably annexed to the soil itself. Durham v. Cotton 
Mills, 141 N .  C., 615; R. R. I $ .  Light & Power Co., 169 N .  C., 481; 
Smi th  v. Morganfon, 187 N .  C., 803. 

I n  some of the cases defining the rights of a riparian owner, the terms 
"like use," "like situation," "like owners," and "like," are used. These 
terms, of course, mean that the use of one farmer shall be judged by the 
use of another farmer, one manufacturer by the customs and use of 
another manufacturer. The use by any particular person must be the 
same as the neighboring proprietor in like circumstances. TVe cannot 
compare the uses of a farmer with those of a power producer. To con- 
strue the term "other like owners" strictly, as the term is seemingly but 
not actually used in some of the decisions, would virtually nullify the 
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law of r iparian ownership and riparian rights. T o  so construe it would 
mean that  a stream not theretofore used for water poner purposes could 
never be so used, because the person who first undertook to avail himself 
of the water power capabilities of a streanl would find that  he mas not 
making use thereof as other like owners. Such construction, when ap- 
plied to a stream used largely for water power p u r p o s q  would likewise 
for all practical purposes destroy any use of the stream by farmers or 
others similarly situated. 

Applying the law that  a r iparian landowner is entitled to have the 
waters of a stream to continue to flow by his lands in its usual channel, 
and in its nornlal quantity, i t  has become a well established principle of 
law in  this and most of the other jurisdictions tha ;  any substantial 
diversion of waters or the pollution of waters of a stream gives rise to 
a cause of action in behalf of all r iparian owners affected thereby. I n  
some of the western states where the land is arid and irrigation is essen- 
tial the rule against the diversion of the waters of a stream has been 
modified. Neither a diversion or a pollution of the 'vaters of Yadkin 
River is alleged and the cited authorities are not pert nent in so f a r  as 
they deal with these particular phases of r iparian ownership. 

The right of a riparian owner to the use of water flowing by his prem- 
ises in a natural  stream and as an  incident to his ownership of the soil 
and to have it transmitted to him without sensible altwation in quality 
or unreasonable diminution in  quantity, has been recognized and dealt 
with by the courts for time immemorial. While i t  has never been said 
that one who possesses lands bordering upon a nonnavigable stream 
actually owns the running water, i t  has always been rxognized that  he 
has the right to a reasonable use of i t  as i t  passes his 1:uld. And so, the 
doctrine of reasonable use has become fully developed and is recognized 
by this and all other jurisdictions. 

The right of a r iparian owner to make a reasonable Jse of the waters, 
so long as he does not divert or pollute it, is recognize1 by the plaintiff 
and many of the authorities cited in his brief are rnadr to turn upon the 
question of reasonable use. 

The "reasonable use" doctrine was recognized in l'ugh v. Wheeler, 
19 9.  C., 50, in which Rufin ,  C. J., referring to the use of water of a 
stream to propel nlachinery, says: "But the owners of the land may 
have those uses of i t ;  and as they are beneficial uses-beneficial, not only 
as sources of private gain, but therein also of public utility-it is rea- 
sonable, and ought therefore to be lawful, that  the owners of the land 
should, as such, be entitled to the advantage of all those profitable uses 
of the water, which do not affect i t  as t h ~  aliment provided by nature 
to nourish animal life. V e  conceive, therefore, that  i t  is the clear 
doctrine of the common law, that  all the owners of land through which a 
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stream, not navigable, runs, may apply it to the purposes of profit." 
See Smith v. J f o r g a n f o n ,  187 N. C., 803. 

The right of a riparian proprietor to the natural  flow of a stream 
running through or along his land in its accustomed channel undimin- 
ished in quantity and unimpaired in quality, is qualified by the right of 
other riparian owners to make a reasonable use of such water as it passes 
through or along their lands. I n  determining the rights of a lower 
riparian owner, the question is whether the upper r iparian proprietor is 
engaged in a reasonable exercise of his right to use the stream as i t  flows 
by or through his land, whether with or without retaining the water for  
a time, or obstructing temporarily the accustomed flow. Every riparian 
owner has a property right to the reasonable use of running water for 
manufacturing purposes as well as for domestic and agricultural pur- 
poses conformable to the uses and needs of the community, qualified only 
by the requirement that  i t  must be enjoyed with reference to the siniilar 
rights of other riparian owners. A lower riparian owner has the right 
only to insist that  the waters shall not be unreasonably withheld or let 
down by the owner above or withheld for an unreasonable length of time. 
The upper riparian owner has no right by virtue of his position unrea- 
sonably to interfere with the natural flow of the stream so as to give the 
riparian proprietors below a great deal more than the usual quantity of 
rcater during a part  of the year, or a t  stated periods, and little or none 
during the remainder of the year or during intervals of unreasonable 
length. The statement that  riparian proprietors are entitled to the 
natural flow of the water of the stream without diminution or obstruc- 
tion and that no proprietor can diminish the quantity of water, which 
will otherwise descend to the proprietor below, are statements that  are 
rather broader than they sliould be to accurately represent the law. A 
better statement is one which includes the element of reasonable use by 
each of the proprietors, although it has been said that  i t  is impossible 
to lay down a general rule in all cases. The rule that  the upper pro- 
prietor has no right to use the water to the prejudice of the proprietor 
b ~ l o ~ v  him, or that  he cannot lawfully diminish the quantity is too broad, 
for i t  would give the lower proprietor superior advantages over the 
upper and in many cases give him in effect a monopoly of the stream. 
-1 r iparian proprietor has a right to make all the use he can of the 

btreani so long as he docs not pollute it or divert it  from its natural  
c.hanne1 and abstract so much as to prerent other people from having 
rqual enjoymelit with himself, or does not use the same in  such an  
unreasonable manner as to materially damage or destroy the rights of 
other riparian owners. The rights of riparian owners in a running 
stream above and below are equal; each has a right to the reasonable 
use and enjoyment of the water, and each has a right to the natural flow 
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of the stream subject to such disturbance and consequlmt inconvenience 
and annoyance as may result to him from a reasonable use of the waters 
by others. There may be a diminution in  quantity or a retardation or 
acceleration of the natural flow indispensable for the general valuable 
use of the water perfectly consistent with the existence of the common 
right ancl this may be done so long as the retardation and acceleration 
is reasonably necessary in the lawful and beneficial use of the stream. 
The diminution, retardation or acceleration not positively and sensibly 
iiljurious by diminishing the value of the conlmon right is an  implied 
easement in the right of using the stream. The right to use necessarily 
implies a right to exercise a degree of control over ihe water and to 
some extent to diininish its volunie. h c l  the na t e r  may be detained 
long enough to accumulate a sufficient heail for manufacturing purposes 
before it is let down to the next user. However, the person detaining 
water must act in a reasonable manner and not let it  off in unreasonable 
quantities. 

T h a t  constitutes a reasonable use is a question of fact having regard 
to the subject matter and the use; the occasion and manner of its appli- 
cation; its object and extent and necessity; the nature and size of the 
stream; the kind of business to which it is subservient; the importance 
and necessity of the use claimed by one party and the extent of the 
injury caused by i t  to the other. 

The mere erection of a dam and the use of the water in driving wheels 
or providing power must necessarily derange its steady, constant and 
natural  flow and substitute a different manner as to the time and mode 
of holding it up and letting i t  down, but the water can be retained for 
the purpose of the upper mill if i t  is not diverted from the stream and 
the storing of water in a pond or reservoir for powei purposes is not 
actionable if i t  is retaiued no longer than  is reasonably necessary. The 
upper proprietor may hold back the water a reasonabl: time to raise a 
pond or reservoir, although the effect is to deprive the1 lower owner of 
the use of the water to a certain extent. H e  may hold the water back 
and let it  down in such manner as is necessary for the use of his manu'- 
facturing enterprises if the enterprise is adapted to the character of the 
stream and the use is reasonable and the lower proprietor will not be 
of automobiles. One of plniutiff7s ~vitnesses testified in the tr ial  tha t  
of the water. 

The statenlents that  a r iparian owner '(has no right to use the water 
to the prejudice of the proprietor below him7' and that  he cannot "dimin- 
ish the quantity which would descend to the proprietor below" and that  
"he must so use the water as not materially to affect the application of 
the water below, or materially to diminish its quantii,y," are used in 
cases in which the diversion or pollution of water is being discussed. 



ERRATUM FOR VOL. 212. 

Dunlap v. Light Co., 212 N. C., at  page 820, eighth line from bottom, 
should read:  

heard to complain on account of the incidental iwegularity in the flow 
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I n  the cases involving the right to the profitable use of the waters of 
a stream it secms to be almost universally held that  such interruption 
in the flow of the stream as is necessary and unavoidable in the reason- 
able and proper use of the mill privilege above cannot be the subject of 
an  action. So i t  is said in  Dumont v. Kellogg, 18 A. R., 102 :  "It is, 
therefore, not a diminution in the quantity of the water alone, or an  
alteration in its flow, or either or both of these circumstances combined 
with injury, that  will give a right of action, if in view of all the circum- 
stances and having regard to equality of right i n  others, that  which has 
been done and which causes the in jury  is not unreasonable. I n  other 
words, the in jury  that  is incidental to a reasonable enjoyment of the 
common right can demand no redress." 

Fo r  cases dealing with the doctrine of reasonable use and the prin- 
ciples herein enounced see Pugh v. Wheeler, 19 N .  C., 50;  ilfcLaughlin 
v. Jlfg. Co., 103 N .  C., 100; Adams v. R. R., 110 N. C., 326; Durham v. 
Cotfon Xills, 141 N .  C., 615;  Rouse v. Kinsfon, 188 N .  C., 1; Harris 
v. R. R., 153 E. C., 542; Xizell v. McGowan, 129 N .  C., 93, reported in 
85 A. S. R., 705;  Barcliff v. R. R., 168 N .  C., 268; Dumont v. Kellogg, 
1 8  A. R., 102; Salliotte v. Bridge Co., 65 L. R. A, 620; SIeyer v. Rich- 
mond, 43 L. Ed., 374;  Gehlen Bros. v. Knorr, 36 L. R.  A, 697; Stratton 
c. A l f .  Hermon School, 216 Mass., 83 ; 67 C. J., 700. 

,Is the defendant committed no wrong against the plaintiff i n  respect 
to his r iparian rights so long as the defendant used the waters of Yadkin 
River in a lawful manner, the burden rests upon the plaintiff to show an  
unlawful, wrongful or unreasonable use thereof to his damage and hurt. 
Ordinarily, this presents a question of fact if there is any evidence to 
sustain the allegation. When, however, there is no evidence tending to 
s h o ~  an  unreasonable use i t  is a question for the court. 

Viex~ing all of the evidence in the light most favorable to the plaintiff, 
we are of the opinion that  plaintiff has failed to offer any  evidence tend- 
ing to shorn that  the defendant is making an unreasonable use of the 
waters of Padkin  River to the hur t  and damage of plaintiff's riparian 
rights. While the plaintiff offered evidence tending to show that  defend- 
ant's floodgates were closed a t  night, resulting in  a substantial decrease 
in the water i n  the channel of Yadkin River, and that  in the morning 
the floodgates were open for  the purpose of operation, resulting in  a n  
accelerated flow of the water until the stream was a t  normal, there is no 
evidence that  water was turned into the stream in excessive amounts and 
the detention or retardation thereof only between operating hours could 
not be held for an  unreasonable use. 

The plaintiff likewise offered evidence tending to show that  a t  the 
present time his land overflows more frequently during periods of freshet 
or flood, and that  when the high water begins to recede i t  does so much 
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more rapidly than heretofore, preventing the settlement of enriching silt 
on his land and washing away and eroding the top soil of his property, 
thereby destroying the value thereof. We are, l iowe~er,  unable to find 
any evidence in the record which we feel tends to show that  such condi- 
tion grows out of, or is caused by, the use of the waters of Yadkin R i re r  
by the defendant. 

We are of the opinion, therefore, that  the judgment of nonsuit as to 
plaintiff's cause of action based upon allegations clf damage to his 
riparian rights was properly allowed. 

But  this case presents for consideration another alleged cauqe of 
action, that  is, the plaintiff alleges that  by reason of thrh peculiar location 
of his lands a t  the confluence of Rocky River and Yadkin River, con- 
nectcd with the manner of operation of defendant's plant, the defendant 
has in effect taken his property in par t  a t  least, without just conipensa- 
tion. I n  respect to this there is evidence tending to show that  wlien the 
defendant ceases operation a t  the end of the day i t  closes its floodgates; 
that  this results in a diminution of the water i n  the channel of Padk in  
River below defendant's dam;  that  the diminution of the water in the 
channel of Tadkin  River causes the water i11 Rockv River to likewise 
diminish in quanti ty;  that  when the defendant begins operation i11 the 
morning and opens its floodgates, a t  first and until the channel of the 
Yadkin R i ~ e r  reaches its normal stage, the flow of the water is acceler- 
ated and vroceeds down the channel of Yadkin River in a bank a t  times 
several feet h igh;  that  when this bank of water reaches the point of 
confluence of Yadkin River and Rocky River, by reason of its quantity 
and nccelerated speed, i t  strikes tlie bank which forins a part  of the prop- 
erty of the plaintiff and flows hack up t l i ~  channel of Rocky River in- 
stpad of following its usual channel, and that  when the water of Tadkin  
River reaches its normal stage the water in Rocky River flows hack down 
the channel of that  river. The plaintiff has offered evidence likewise 
tending to show that  this unusual movenlent of the water i11 tlie early 
portion of the weekdays is wearing away a i d  gradually eroding tlie river 
bank of his property. 

Whether this results in ally considerable damage to the plaintiff's 
propclrty is not for us to determine. The evidence tends to sliow that  in 
this respect, to some extent a t  least, hy reason of the peculiar location 
of the plaintiff's land not common to o t h t ~  l o ~ r e r  r ip l r ian  owners the 
defendant is taking or appropriating the property of t ie plaintiff with- 
out compensation. I f  these facts are established to the satisfaction of 
the jury the defendant is indebted to the plaintiff fcr  the rea~onable 
value of the land taken, or the damage so done, without regard to the 
reasonableness of tlie use i t  is making of the waters of Yadkin River in 
the operation of its plant. I t  cannot take the property of the plaintiff 
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without just compensation, even though it is  a result of a reasonable use 
of its own property. T o  this  extent the  plaintiff is entitled to  a new 
trial.  

TTe conclude, therefore, t h a t  the  plaintiff is  entitled to  a new t r ia l  
to  the end only t h a t  appropriate  issues m a y  be submitted t o  the  j u r y  to  
determine the  t r u t h  of the plaintiff's evidence i n  respect t o  the  damage 
to the banks of his  l and  and  the  loss, if any,  he  h a s  sustained by reason 
thereof. 

New trial.  

NORA CLODFELTER v. PHILLIP WELLS. 

(Filed 2 February, 1938.) 

1. dutomobiles § 22- 
An action by a guest to recover of the driver for injuries received in an 

accident is grounded on negligence, with the burden on the guest to 
affirmatively prove the allegations of the complaint. 

2. Automobiles 88 17, 18g, S R e s  ipsa loquitur does no t  apply to  skid- 
ding of automobile on highway. 

In this action by a guest in an automobile to recover for injuries re- 
ceived when the automobile in which she was riding zig-zagged on a 
straight highway, ran off the road and turned over, plaintiff's evidence 
disclosed that the highway was wet, that there was no traffic, but that 
the driver had not had adequate sleep the night before. The evidence 
s h o ~ ~ e d ,  however, that a t  the time of the accident the driver was appar- 
ently alert, and told the occupants to keep steady and he would straighten 
the car out, and there was no evidence as  to the speed of the car or of 
defect in the automobile or tires. Held:  The evidence fails to support 
the allegations of the complaint that the driver failed to keep a proper 
lookout and was driving a t  an excessive speed in a reckless manner, and 
the doctrine of re8 ipsa loquitur not being applicable to the mere skidding 
of an automobile on the highway, pIaintiff's evidence is insufficient to be 
submitted to the jury on the issue of the driver's negligence. 

3. Courts 8 11-Matters of procedure, which include rules  fo r  submission 
of the  evidence to the  jury, a r e  governed by lex fori. 

In an action instituted in this State to recover on a transitory cause 
of action arising in another state, the substantive laws of the state 
wherein the cause arose govern, but matters of procedure, which include 
methods of proof, production of evidence, a s  well as  the rules for the 
submission of the evidence to the jury, are  governed by the laws of this 
State. 

4. Automobiles § 19-Evidence held t o  show t h a t  p l a i n t 8  was not  "guest 
without payment" within meaning of South Carolina statute. 

Evidence that  members of a party riding in a n  automobile under an 
agreement with the driver that  they should furnish the lunch and divide 
expenses of gasoline and oil, held sufficient to support plaintiff guest's 
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contention that they were not "guests without payment" within the mean- 
ing of a South Carolina statute requiring such guests :o prove an accident 
was intentional or was caused by reckless disregard of rights of others in 
order to recover. S. C. Code, 5908. 

5. Negligence 3 19c- 
Ordinarily, the doctrine of yes ipsa loquitur does not apply when all 

the facts causing the injury are known and testified I:O by the witnesses, 
and the doctrine does not apply to the skidding of an automobile on the 
highway. 

6. Automobiles 8 17-Evidence held to show that accident was caused by 
skidding. 

Skidding of an automobile is the slipping sideways of the wheels of 
the car, resulting in the inability of the driver to co~ t ro l  the moven~ent 
of the car, and plaintiff may not successfully contenll that the accident 
was not caused by skidding when his own evidence discloses that the car 
zig-zagged across the highway on wet pavement and ran off the road into 
a ditch, especially when one of plaintiff's own witnesses testifies that the 
car seemed to be skidding. 

CLARKSON, J., dissenting. 

,IPPEAL by plaintiff from Hill, Specin1 Judge ,  a t  September Term, 
1937, of MLCKLEAUURG. Affirmed. 

This was an  action for damages for a personal in jury  alleged to h a r e  
been caused by the defendant's negligent operation of an  automobile in 
which plaintiff was a passenger. 

The  plaintiff alleged in  her complaint that  the defendant drove the 
automobile, in which she and others were riding, off the highway, in the 
State of South Carolina, and caused it to overtnrn in a ditch, resulting 
in  her injury, and that  this was due to the negligence of the defendant 
"in that  while driving a t  an  t.xccssi~e rate of speed on a perfectly 
straight highway. in the daytime, and with no traffic or obstruction of 
any kind in front of him, he drove his car in such a reckless and negli- 
gent manner, without kceping a lookout to see that  he kept it on the 
pavement, tha t  said antomobile ran  of£ the hard-snrfare highway and 
turned completely over in the adjacent ditc.11." 

Tlie plaintiff further alleged that  there was an  agreement between the 
defendant and those riding in the automobile for t h ~  payment of the 
expenses of the trip. 

The defendant denied all allegations of negligence. 
The evidence offered by the plaintiff showed the inalerial facts of the 

occurrence to be as follows : 
One K. W. Selden testified that  i n  March, 1935, he xnd plaintiff were 

employed by the Parks  Cramer Company in Charlotte, North Carolina, 
and that  he and his wife and the plaintiff desiring to go to Charleston, 
South Carolina, h~ made the following agreement with the defendant: 
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"I entered into an agreement with the defendant to carry my party down 
to Charleston and back. The agreement was that Mrs. Selden and I 
were to furnish the lunch; Mr. Wells was to furnish the automobile, and 
we would divide the expense-the gas and oil." The defendant's sister 
was also in the party. They left Charlotte about 4 a.m., and the de- 
fendant said he had been out the night before and had only been in bed 
an  hour and a half. This witness further testified the accident occurred 
about three miles south of Camden, South Carolina, and he described 
what happened in the following language: "As we passed through 
Camden we had run into a little shower, and we ran out of the shower 
and hit the concrete road, which was wet. I was watching the road and 
the speedometer, and all of a sudden the car started that way, to my 
right. I was sitting in the front seat with the driver. The car went to 
n ~ y  right. then it cut across to the left, then cut across to the right, and 
went off the highway and turned over. I don't know how many times it 
turned orer, but I think it was one and a half times. We landed with 
the wheels in the air. The road was level and straight. My best 
recollection is that it was the standard width. . . . When the car 
cut to the left the second time, he (defendant) made the remark, 'Keep 
steady,' or 'Keep your seats, I'll straighten out in a few minutes,' or 
something similar to that;  just the exact words, I don't remember." 

The plaintiff Nora Clodfelter testified as to the accident as follows: 
"I am the plaintiff in this action. I was in the party that 5Ir. Selden 
has been describing. I was riding in the rear seat with Mrs. Selden 
and Miss Wells. Mr. Selden was sitting right in front of me, in the 
front seat, beside Mr. Wells, the driver. I did not observe anything 
happen before the car got off the road. We were just talking, as usual, 
and the car began swerving, and it was just an instant until we went off 
the road, and I do not know that anything happened just in that time." 

Plaintiff further testified that they were going on a pleasure trip to 
Charleston to see the Magnolia Gardens and spend the day there. 

Mrs. K. W. Selden testified she was riding in the back seat of the 
car, on the left, and plaintiff on the right, with Miss Hazel Wells 
between them. "It happened so quickly-the car, just all of a sudden, 
started going first to one side and then to the other, without any warn- 
ing. I t  went to the right, then to the left, and then to the right, and 
turned over. The car did not get off the hard-surface until it turned 
over. . . . The car suddenly started going this way, zigzagging 
first to the right and then to the left, and then to the right. Q. And it 
seemed to be skidding? A. Yes. And the roads were wet. . . . I 
did not notice that the driver of the car had any difficulty in controlling 
i t  on the way down to where the accident happened." 

At the conclusion of plaintiff's evidence, defendant's motion for judg- 
Lent of nonsuit was allowed, and plaintiff appealed. 
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Cansler  d2 Cansler  for plaintif f .  
T i l l e t t ,  T i l l e t t  & K e n n e d y  and  H.  B. Campbe l l  fo r  de fendan t .  

DEVIN, J. The plaintiff's action is grounded on negligence, with the 
burden imposed upon her of affirmatively proving the dlegations of her 
complaint. I t  is apparent that  she has failed to offer sufficient evidence 
to entitle her to have her case submitted to the jury, unless the fact of 
the accident itself affords some evidence of negligence, or is sufficient to 
require the submission of the case to the jury under the doctrine of 
res i p s a  Zoquitur. 

Neither of the allegations of negligence in the complaint was sup- 
ported by any eridence. There was no evidence of excessive speed 
( Y o r k  v. Y o r k ,  ante ,  695)' nor even of the rate of spec)d, though plain- 
tiff's witness, who mas seated beside the driver, testified he was looking 
a t  the speedometer. There was no evidence of failure to exercise due 
care in the operation of the car, or to keep a proper lookout. There 
was no other traffic, the road was straight, of standa1.d 15-idth, pared. 
There was no defect in the automobile or its tires. Tt had rained a t  
intervals and the road was wet. All the facts of the occurrence and of 
the conduct of the defendant mere testified to by the plaintiff and two 
other witnesses who were with her in the car a t  the t ine .  The sugges- 
tion that  defendant had not had adequate sleep the previous night is met 
by plaintiff's evidence that  he was apparently alert a t  the time of the 
accident and said before the car ran  off the road, "Keep steady, I'll 
straighten out." 

The accident occurred in the State of South Carolina. and therefore 
the question of defendant's liability for negligence must be determined 
by the law of that  State. W i s e  v. R o l l o u ~ e l l ,  205 N.  C., 286, 1 7 1  S. E., 
82. I t  is elementary that  matters of substantive law are controlled by 
the law of the place-the Zen: loci-but that  matters cf procedure are 
governed by the law of the forum-the l e x  fori.  Wigmore on Eri . .  see. 
5. Under this principle the methods by which the pa r tks  may prove the 
t ru th  of their assertions, the production of evidence, as well as the rules 
for the submission of the cridence to thc jury, are mattcrs of procedure, 
and hence gorerned by the law of the forum. 5 R. C. L., see. 136; 
12  C. J., 485; 3 Beale Conflict of L a w ,  see. 377.1 c t  seq. So that  
whether the evidence offered was sufficient to require i s submission to 
the jury under the doctrine of res ipsa l o p i ~ u r  was a matter to be deter- 
mined in accordance with the law prevailing in this jurislliction. Hnrr i -  
son v. R. R., 168 N. C., 382, 84 S. E., 519; 11 Am. Jur. ,  see. 203; 
78 A. L. R., 883; 89 8. L. R., 1278. 

The statute law of South Carolina relative to liability for injury 
to guests resulting from the operation of an  automobile contains this 
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provision: "No person transported by the owner or operator of a motor 
vehicle as his guest without payment for such transportation shall have 
a cause of action for damages against such automobile, its owner or 
operator, for  injury, death or loss, i n  case of accident, unless such acci- 
dent shall have been intentional on the part  of said owner or operator 
or caused by his heedlessness or his reckless disregard of the rights of 
others." South Carolina Code, sec. 5908. 

The defendant calls attention to this statute and contends that  
in any event the burden was on the plaintiff to show, in  respect to 
a gratuitous guest, that  the in jury  complained of was intentionally 
inflicted or was the result of heedless or reckless disregard of the 
rights of others. W r i g h t  u. Pettus ,  209 Ai. C., 732, 184 S. E., 494; 
W i s e  v. Hollowell,  supra. But  the plaintiff's evidence is susceptible 
of reasonable inferences favorable to her contention that  there was a 
sufficiently definite agreement on the part  of the defendant to transport 
Selden's party (including plaintiff) to Charleston and back for the con- 
sideration of furnishing the lunch and dividing the expense of gasoline 
and oil. The question of what constitutes a "guest without payment" 
for transportation in  an  automobile, within the meaning of the above 
quoted statute, does not seem to have been considered by the South 
Carolina Court. However, i t  is stated in B u l g h u m  v. Bleakley, 177 
S .  C., 2S6, 181 S. E., 30, that  the South Carolina statute is an  exact 
copy of a statute in force in the State of Connecticut, and the construc- 
tion put upon i t  by the Supreme Court of the latter state supports plain- 
tiff's contention on this point. K r u y  v. S m i t h ,  108 Conn., 628; Russell 
v. Parlee, 115 Conn., 687; Gage v. Chapin  iliotors, 115 Conn., 546; 
Chaploxe  c. Powsner, 119 Conn., 188. The same conclusion is reached 
in J fcGuire  2.. .4rmstrong, 268 Mich., 152, 255 X. W., 745, where the 
word "guest" in a similar statute is construed. See, also, Campbell v. 
C'asunliy Po., ante, 65. Other cases on the subject will be found 
collected in 95 8. L. R., 1180. 

Coming back to the determinatire question presented by the appeal, 
whether the doctrine of res ipsa loquitur applies to the facts of this 
case, i t  seems to have been definitely settled in Nor th  Carolina that  this 
principle does not apply to the skidding of an automobile resulting in  
in jury  to a passenger. I t  was so held in Spr ings  v. Doll, 197 N .  C., 
240, 148 S. E., 251, and reaffirmed in  Butner  v. W h i t l o w ,  201 N .  C., 
749, 161 S. E., 389, and Tt'aller v. H i p p ,  208 N .  C., 117, 179 S. E., 428. 

The applicability of res ipsa loquitur to particular cases has been 
many times discussed in the decisions of this Court, ever since Judge 
Gas fon ,  in Ell is  v. R. R., 24 N .  C., 138, first applied the rule, and the 
doctrine does not now require restatement or further elaboration. W o m -  
ble v. Grocery Co., 135 K. C., 474, 47 S. E., 493; Stewart  v. C'arpet Co., 
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138 K. C., 60, 50 S. E., 562; Ross 2%. C'oltotz X i l l s ,  140 N. C., 115, 
52 S. E., 121; P c r r ~ y  7%. Xfg.  C'o., l i 6  N .  C., 68, 97 5;. E., 161"; I t7h i fe  
v. R i n e s ,  182 K. C., 275, 109 S. E., 31;  B r y a n f  1 % .  r 'ons f r z~c f ion  C'o., 
197 N. C., 630, 150 S. E., 122 ;  . l rmsfrong zs. S p i n n i n q  Co., 205 S. C., 
553, 172 S. E., 313; Wilson v. P e r k i t ~ s ,  211 N.  C., 110; Szceeney c. 
E r v i n g ,  228 IT. S., 233; TTTesfon v. IIill!yer, 160 S. C.. 541, 150 S. X., 
390; 45 C. J., sec. 768. The application of the rule to in jury  resulting 
from the use of machinery or complicated tools or apparatus has bren 
extended to a variety of situationr where the cause of the in jury  is in- 
accessible to the party injured, but accessible to the party having exclu- 
sive control or management of the instrumentality, but ordinarily it does 
not apply when all the facts causing the acrident are known and testified 
to by the witnesses a t  the trial. Baldwin  v. S m i t h e r m a n ,  171 S. C., 
772,  88 S. E., 854. The general rule stated in  Ruddy  on Automobiles, 
sec. 373, is quoted with approval i n  Spr ings  v. Doll, supra,  as follows: 
"The mere fact  of the skidding of a car is not of itst.lf such evidence 
of negligence as to render the owner liable for an  in jury  in consequence 
thereof." And in  Linden  v. Hil ler ,  172 Wis., 20, 177 K. W., 909, i t  was 
said : "Skidding may occur without fault, and when i t  does occur it may 
likewise continue without fault  for a considerable space and time. It 
means partial or conlplete loss of control of the car under circumstances 
not necessarily implying negligence. Hence, plaintiff's claim that the 
doctrine of res ipsa loqu i fur  applies to the present situation is not well 
founded. I n  order to make the doctrine reo ipsa loquitrir apply, i t  must 
be held that  skidding itself implies negligence. This i t  does not do. I t  
is a well known physical fact that  cars skid on greasy or slippery roads 
without fault  either on account of the manner of handling the car or on 
account of its being there.'' 

The contention that  the facts here do not present a case of skidding is 
untenable. There is no other reasonable conclusion tc be reached but 
that  the wheels of the automobile slipped sideways on the pavement, 
resulting in inability of the dr i rer  to control the movement of the car. 
This is the meaning of the word "skidding" as applied to the operation 
of automobiles. One of plaintiff's witnrssrs testified in the trial that  
the car seemed to be skidding. 

Lpon consideration of the record before us, we conclude that  the 
principle of res ipsa loytrifur does not apply to the facts disclosed, and 
that  there being no e d e n c e  of negligence, the judgment of nonsuit was 
properly entered. 

Affirmed. 

CLARRSOK, J., dissenting: Conceding that  the principle of res ipsa  
l o p i f u r  does not apply, yet I think there was sufficient evidence to be 
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submitted to the jury on the principle that the injury to plaintiff was 
caused by the negligence of defendant. I think there was evidence to 
show that in operating the car there was ('heedlessness or his reckless 
disregard of the rights of others," causing the injury. The operator 
ran into a shover-the road was wet. "The car went to the right, then 
it cut across to the left, then cut across to the right, and went off the 
highway and turned over." I t  turned over one and a half times and 
landed with the wheels in the air, indicating that it was being operated 
at a high and dangerous rate of speed and in a heedless and reckless 
manner. At least this was evidence for the jury to consider on the issue 
of negligence. The car "zig-zagged" first to the right and then to the 
left and then again to the right-it was skidding on the wet road. The 
evidence was sufficient to be submitted to the jury as to defendant's - - 
negligence and also as to whether plaintiff was a guest under the South 
Carolina statute, in which state plaintiff was injured. 

I think that such an interpretation should be given to evidence of this 
kind, so that a jury should pass on the facts and not this Court. I t  is 
necessary, in the preservation of life and limb, that the drivers of cars 
should be held to an accountability in their driving under such evidence 
here disclosed. Last year we had 1,123 killed and 7,990 injured in 
automobile wrecks in  7,413 accidents in North Carolina. Over 40,000 
were killed in the nation in automobile wrecks. I n  one year more were 
killed in this nation than were killed in the World War. This wreckage - 
is left for the taxpayers and others to care for. I t  is a matter of com- 
mon knowledge that premiums are paid to liability companies for the 
protection of guests in cars, under well settled law in this State, who are 
injured when there is negligence on the part of the driver. I think the 
judgment of nonsuit should be reversed. 

MILDRED BIERRIBION v. POSTAL TELEGRAPH & CABLE COMPANY. 

(Filed 22 September, 1937.) 

APPEAL by plaintiff from Pless, J., at January Term, 1937, of 
BUNCOMBE. 

Civil action to recover damages from alleged breach of verbal contract 
for permanent employment. 

Defendant denied that contract was made, and, among numerous de- 
fenses, pleaded the three-gear statute of limitations. 
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On verdict deterniining the issue on the plea adversely to plaintiff, 
judgment was rendered, from R-liicli plaintiff appealed to the Supreme 
Court. and assigned error. 

D o n  C.  Young fo r  p l a i n f i f ,  appe l lan t .  
A l f r e d  S .  B a r w r d  fo r  d e f e n d a n t ,  appellet.. 

PER C r ~ r a ~ r .  The  plaintiff, having based her czluse upon verbal 
contract, failed to carry the burden againqt the plea of the statute of 
liniitations. 111 the judgment below, we find 

No error. 

FRED C. GOTT, JR., V. THE PRUDENTIAL INSURANCE COMPAXY OF 
AMERICA. 

(Filed 22 September, 1937.) 

APPEAL by plaintiff and defendant from Clcmcnl ,  J., a t  Ju ly  Term, 
1937, of B u n - c o ~ r n ~ .  

Civil action to recorer on oral contract. 
The  case has been tried twice. At  the close of r~laintiff's evidence. a t  

the first trial, judgment as of nonsuit mas entered in t l ~ e  general county 
court, which was reversed on appeal to the Superior Court. Defendant 
appealed to the Supreme Court, and the judgment of the Superior Court 
was affirmed a t  Fal l  Term, 1836, by reason of a two to two division of 
the Court, as rcported in 210 X. C., 832, 137  S.  E., 5 7 9 .  

On the second trial, the evidence tends to show tliat the plaintiff, while 
working for the defendant i n  October, 1930, became (1 sabled from dis- 
ease; that  the defclidant voluntarily paid the expense of his care and 
treatment in tubercular sanatoria for more than two years nnder a r,lan 
set up, maintained, and cxclusirely controlled by thc defendant a t  its 
own expense, without cost to its employees, for the h ,nefit of its dis- 
abled employees; that  the plaintiff acquired no rights in the p lan;  tliat 
the defendant retained the discretionary right to allow, to continue, or to 
discontinue allowances for disability, and tliat defendant in its discretion 
discoritinued allowances. The evidence fails to show any contract as 
alleged. 

The record fails to disclose any evidence offered or any finding made 
by the court that  the eridcnce on this secoiitl trial was s~ibstaiitially iden- 
tical with the erideiire on the forrner trial, and tliat the merits are 
identical. 
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I n  the general county court verdict and judgment were rendered in 
favor of the plaintiff. On appeal by defendant, the Superior Court 
rendered judgment overruling all exceptions taken, except those relating 
to motions for judgment as of nonsuit, and re~ersed the judgment of the 
general county court on the motion for nonsuit at  the close of all the 
evidence. From the judgment of the Superior Court both plaintiff and 
defendant appealed to the Supreme Court, and assigned error. 

Don C. Young for plaintif. 
C. H. Cover, Wm. T. Cocington, Jr . ,  and  Hugh L. Lobdell for de- 

f endant. 

PER CURIAM. The plaintiff bases his action upon an alleged oral 
contract. There is no evidence to support it, and his action fails. 

Finding no error on plaintiff's appeal, defendant's appeal is not 
considered. 

On plaintiff's appeal, Affirmed. 
On defendant's appeal, Dismissed. 

STATE v. MACK FARMER. 

(Filed 22 September, 1937. ) 

APPEAL by defendant from Sink, J. ,  at  March Term, 1937, of BUX- 
COMBE. No error. 

Defendant was charged with the unlawful possession of intoxicating 
liquor. The evidence tended to show that defendant and his wife oper- 
ated a cafe in Asheville, S o r t h  Carolina, known as Mack's Cafe, and 
that on the occasion when the officers visited the place they found in the 
kitchen one-half gallon of whiskey, another half-gallon partly filled, and 
a cream pitcher full of whiskey. There were several pint bottles, crocks, 
several half-gallon fruit jars, and a funnel. The defendant was behind 
the counter in  the front room waiting on customers, about five steps from 
the kitchen. One woman was lying on a bed. There was a man in the 
kitchen apparently intoxicated. Defendant and his wife said they 
owned and operated the place. Mrs. Farmer claimed the whiskey. A 
witness for the State testified: ('Mack wanted to come over first and 
claim the whiskey and she would not permit him. She said it was her 
whiskey, so I brought both over (arrested both)." 
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Defendant's wife was charged i11 a separate warrant; with the unlaw- 
ful  possession of intoxicating liquor and was tried a t  same time as her 
husband, and convicted, but did not appeal. She estificd that  the 
whiskey was hers. Defendant Mack Farmer  did not go upon the stand. 

Verdict: Guilty as to Nack Farmer,  and frorn judgment imposing 
sentence he appealed. 

Attorney-Genercrl Seazcell and  d s s i s f n n t  A t t o r n e y - G m e r a l  X c X u l l a n  
f o r  t h e  S t a t e .  

Pr i t chard  Le. J a m e s  for defendants .  

PER Cun~aar.  The  only exceptions noted by the defendant relate to 
the judge's charge. The charge, while not elaborate, \?.as in substantial 
accord with the rule laid down i n  S. v. Rigsbee,  211 X. C., 125, and 
S .  v. H a r d y ,  209 X. C., 53, and considered in connection with the evi- 
dence offered, gave the appellant no just ground for conlplaint. 

N o  error. 

E. T'. SAUXDERS r. 11. K. FEARING ET AI.. 

(Filed 22 September, 1937.) 

APPEAL by plaintiff from TT'illiavzs, J., at  N a g  Tern[, 1937, of DARE. 
Civil action to recover damages for personal injury alleged to have 

been caused by the ~vrongful  act, neglect, or default of t l ~ e  defendant. 
Plaintiff was injured on 1 July,  1933, while working for the defendant 

i n  its electric plant i n  the town of hlanteo, Dare County. 
Upon denial of liability and issues joined, the jury answered the issue 

of negligence i n  favor of the defendant. 
From judgment on the verdict denping recovery, the h i n t i f f  appeals, 

assigning errors. 

D. L. Russel l  and  George J .  Spence  for p l a i n t i f ,  agycdlant. 
S f u r f i n  h'ellogg, ,Jr., a n d  IlJorth & H o r n e r  for d e f e n d c n f s ,  appellees. 

PEI~  CURIARI. The controversy on trial i~arrowed itscllf to a n  issue of 
fact, determinable alone by the jury. This the triers have resolved in  
favor of the defendant. The record is barren of any mceptive assign- 
ment of error predicable of a new trial, hence the verdizt and judgment 
mill be upheld. 

R o  error. 
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ELLEN BRASWELL v. TOWS OF WILSON, 

(Filed 13 October, 1937.) 

Appeal and Error § 38- 
Where the Supreme Court is evenly divided in opinion, one Justice not 

sitting, the judgment of the lower court will be affirmed without becoming 
a precedent. 

APPEAL by defendant from Frizzelle,  J., at June Term, 1937, of 
W~r,sos. Affirmed. 

This is+ an action by the plaintiff against the defendant to recover 
damages for personal injuries alleged to have been caused by the negli- 
gence of the defendant in which the defendant denied its negligence and 
entered the alternative plea of contributory negligence in bar of recovery. 
The issues of negligence, contributory negligence, and damage were 
answered in favor of the plaintiff and from judgment on the verdict the 
defendant appealed, assigning errors. 

T .  T .  T h o r n e  for plaintif f ,  appellee. 
F inch ,  R a n d  d F i n c h  and W .  A. Lucas for defendant ,  appellant.  

PER CURIAM. The Court being evenly divided in opinion, Barnhi l l ,  
J., not sitting, the judgment of the Superior Court is affirmed and stands 
as the decision of this action without becoming a precedent. Y e b e 1  v. 
Nebel ,  201 N. C., 840; M c M a h a n  1;. Basinger ,  211 N .  C., 747. 

Affirmed. 

FRED SANDLIS, BY HIS KEPT FBIEND, R. K. SANDLIN, V. HENRY 
JARMAN. 

(Filed 24 November, 1937:) 

APPEAL by plaintiff from Sinclair ,  J., at April Term, 1937, of 
ONSLOW. 

Civil action to recover damages alleged to have been caused by the 
negligence of the defendant when the automobile driven by plaintiff 
collided with defendant's truck, which mas standing on the highway in 
the nighttime, without lights, and in violation of law. 

Upon denial of liability and issues joined, the jury answered the issue 
of negligence in favor of the defendant. . 

From judgment on the verdict, plaintiff appeals, assigning errors. 
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.T. A. Jones nnd TT'nllac-e d? Ji'hife for p l n i n f i f ,  nppei lnnf .  
iSzimmersill & Summers i l l  for defendant ,  nppellee. 

PER CURIAM. Upon a controverted issue of fact, the jury has re- 
sponded in favor of the defendant. The court's charge to the jury is 
cliaflenged in several particulars. but none of the exceptions are regarded 
of sufficient moment to work a new trial. S o  new question of law is 
prewnted by any of the assignments of error. The verdict and judgment 
mill be upheld. 

N o  error. 

DR. FRANK H. ROBINSON r. BILTJIORE DAIRY F'A,RBIS, INC., A N D  

CHARLES LANE. 

(Filed 24 Sorember, 1937. ) 

A b ~ ~ ~ ~  by plaintiff from E r r i n ,  Special Judge ,  and a jury, a t  22 
February, 1937, Extra  C i d  Term, of MECKLENBURG. N O  error. 

This is an  action for actionable negligence, brought by plaintiff 
against defendants. The issues submitted to the jury itnd their answers 
thereto were as follows: 

"1. Was the plaintiff Dr. F r a n k  H. Robinson injured in  his person 
and property by the negligence of the defendants Biltmore Dairy Farms, 
Inc., and Charles Lane, as alleged in the complaint ? Ans. : T o . '  

"2. I f  SO, did the plaintiff Dr .  F rank  H. Robinson, by his own negli- 
gence, contribute to his injury, as alleged in the answer? Ans. : 

"3. What  damages, if any, is the plaintiff Dr.  F rank  H. Robinson 
entitled to recover of the defendants Biltrnore Dairy Farms, Inc., and 
Charles Lane for in jury  to his person? Ans.: 

"4. What  damages, if any, is the plaintiff Dr. F rank  11. Robinson 
entitled to recover of the defendants Biltrnore Dairy Farms, Inc., and 
Charles Lane, for in jury  to his property ? Ans. : 9 ,  

On the verdict the court below rendered judgrneni for defendants. 
The plaintiff made certain exceptions and assignnients of error and 
appealed to  the Supreme Court. 

W .  K. Covington,  G. 1'. Carszc~ell, and Joe 1V. Erv in  for plaintiff. 
Robinson & Jones for defendnnfs .  

PER CURIAM. From the argument of counsel and on the entire record, 
we can find no prejudioial or reversible error. The jury has answered 
the issue in  favor of defendants. The court below, in ;in able and clear 
charge (consisting of 36 pages), gave the law applicable to the facts. 
I n  the judgment of the court below we find 

N o  error. 
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C. C .  DISHER C'HEVROLET COJIPAKT r. R. C. JOHSSOS. 

(Filed 5 January, 1938.) 

L l ~ ~ ~ . ~ ~  by plaintiff from Hill, J u d g e ,  at  March Term, 1937, of 
FORSYTH. Affirmed. 

This was an  action to recover the possession of a n  automobile, tried 
in  the Forsyth County Court, resulting in judgment for defendant upon 
the rerdict of the jury that  plaintiff was not the owner of the auto- 
mobile sued for. cpon appeal to the Superior Court, all of plaintiff's 
assignments of error were orerruled, and the judgment of the county 
court affirmed. From the judgment of the Superior Court, plaintiff 
appealed to the Supreme Court, preserring its exceptions and assign- 
ments of error in the county court. 

Parr i sh  B Deul and  B u f o r d  T.  Henderson  for p l a i n t i f .  
E l l e d g e  B W e l l s  for defendant .  

PER CURIAM. The record discloses that  the controversy resolved itself 
into one of fact, and that  the issues raised by the pleadings were prop- 
erly submitted to the jury. There was no exception to the judge's 
charge, and we have examined the exceptions to the court's rulings on 
matters of eridence and find therein no prejudicial error. S o  new 
questions of law are presented, and we see no sufficient reason to dis- 
turb the result of the trial. 

Judgment affirmed. 

WILLIAM 11. PIATT v. TOWS OF HILLSBORO. 

(Filed 5 January, 1938.) 

,IFPEAL by plaintiff from P a r k e r ,  J., a t  J u n e  Term, 1937, of ORBKGE. 
Civil action for breach of contract. 
Plaintiff alleges that i n  1926 he was engaged by the town of Hillsboro 

to design and supervise the construction of a proposed municipal water- 
works and sewerage system, his compensation to be 6% of the cost; $300 
to be due and payable upon completion of preliminary surreys, and 
balance as the work progressed. Plaintiff further alleges that he was 
paid the first item of $300, and nothing more; that  other engineers have 
been engaged to complete the work for which he was employed, and that  
the estimated balance due under his contract is $7,688.48. 
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Defendant denies that  plaintiff holds any valid contract such as he 
alleges; admits that  he was paid $300 for a preliminary survey in 1926, 
and avers that  the project was then abandoned as too expensive. 

Later, in 1935, under different circumstances and with the aid of the 
Public Works Administration, the defendant again proposed to install a 
municipal waterworks and sewerage system. Plaintiff was not awarded 
the engineering contract for  this new project; whereupon he sues upon 
an  alleged contract made with him in  1926. 

The validity of plaintiff's contract being denied, an  issue as to its 
due execution and existence was submitted to the jury and answered in 
favor of the defendant. F rom judgment thereon, plaintiff appeals, 
assigning errors. 

J.  L. N o r e h e a d  a n d  G m h n m  & E s k r i d g c  for  plcrintifj', a p p e l l n n f .  
B o n n e r  D. S a w y e r  for d e f e n d a n t ,  appellee.  

PER CURIAM. Plaintiff seeks to recover upon the principle announced 
in W h i t e  Co. c. H i c k o r y ,  195  N .  C., 42, 141 S. E., 494. But  as the jury 
has found that  he holds no valid contract with the defendant, his action 
fails. R e a l t y  Co .  c. Chnr lo t t e ,  198 N .  C., 564, 152 E l .  E., 686. This 
ends the matter, even though the issues submitted, over objection. may 
not meet with entire approval. 

The result will not be disturbed. 
S o  error. 

GIRLIE SLATE, AI~IINISTRATRIS OF ESTATE OF ELMER ALBERT SLATE, 
DECEASED, V. CLYDE 0. SAPP. 

(Filed 2 February, 1938.) 

APPEAL by plaintiff from Elnrding,  .J., at  May Term, 1937, of 
FORSYTH. 

Action instituted 5 October, 1936, to recover for wrongful death. 
Thcl uncontroverted facts a re :  Elmer Albert Slate died on 7 August, 

1936, as a result of a wound in the upprr  part  of the left &oulder 
ranging down, inflicted by a gun in the hands of and fired by the defend- 
ant. Girlie Slate is  the duly appointed and qualified administratrix of 
Elmer Albert Slate. At the time of his death, and for several nioiiths 
prior thereto, Elmer Slate had been working on the farm ni th ,  and 
residing in the home of, the defendant. The home, a dwelling, i q  two 
stories in front and one story in the back. The front dsor opens into a 
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hallway from which a door leads into a room on each side. The stair- 
way to the second floor is located on the left of the hallway, just back of 
the door to the left front room, and 4 feet from the front door. The  
defendant, his wife and small child, slept in the right front room, and 
Elmer Slate slept in the room above. There is a porch on the front and 
a walkway leading to the road, 45 or 50 feet away. There is a window 
in the front of the room in  which defendant slept opening on to the 
porch. The front door was partly glass. 

Plaintiff alleged and contended that  on the night of 7 August, 1936, 
about 9 o'clock, plaintiff's intestate had gone out of the house to the 
front yard and as he was returning and entering the front door to go 
up the stairway to his room, the defendant carelessly, negligently, will- 
fully, and in reckless disregard of the life of the intestate, shot and killed 
h im;  that  defendant was negligent in failing to make proper inquiry to 
ascertain the identity of the intestate; that  he failed to exercise the care 
of a reasonably prudent person under the circumstances in that, knowing 
that  the intestate was accustomed to use the front door in going to and 
from his room, and after observing intestate, he failed to call out to him 
in an  audible tone; in that  he failed to strike a match or light a lamp;  
and in that  he became unduly alarmed and acted too hastily. The 
plaintiff offered testimony tending to show that  intestate was shot as he 
entered the front door: that  the defendant admitted that  he shot the 
intestate, and that  upon being asked on the second day thereafter, while 
the intestate was a corpse, "What did you kill him for?" he replied: 
"The Lord had me kill him." 

The defendant in his answer denied the material allegations of the 
complaint, and alleged and offered evidence tending to show that on the 
night in question the intestate and defendant and his family retired 
about 8 o'clock; that  a rain and windstorm came up about 9 o'clock, and 
the defendant went upstairs and called to the intestate to pull down the 
window; that  a t  that  time intestate was in bed; that  defendant then went 
back to his room and to bed; that  later, about midnight, he was awak- 
ened by his wife, who informed him that  someone was a t  the window on 
the porch; that  he then got up  and went out in the hall to the front door 
and saw a person going down the walkway toward the road;  that  this 
person turned and came back toward the house, and on seeing him 
coming, defendant secured his gun and as the person came into the door 
he called to him to "Stop-halt"; that  on receiving no answer and seeing 
the person creeping toward him, he fired ; that  he thought the person was 
a burglar;  that  he had no reason to think that  the intestate was out in 
the yard;  and that  if intestate was a sleep-walker, he had no knowledge 
of it. 
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The case was submitted to the jury on the following issues: 
"1. Was the death of the plaintiff's intestate caused by the wrongful 

acts of the defendant, as alleged in  the complaint? 
"2. I f  so, did the defendant willfully and maliciously cause the death 

of plaintiff's intestate, as alleged in the complaint? 
"3. What  amount, if any, is the plaintiff entitled :o recover of the 

defendant ?" 
The jury answered the first issue "NO." 
From judgment on the verdict plaintiff appealed to the Supreme 

Court, and assigned error. 

,John D. Slazuter and  R i c h m o n d  Rucker for plaint i f l ,  appel lant .  
N o  counsel contra.  

PER CURIAM. The record fails to disclose rerersible error. Excep- 
tions to portions of the charge are untenable. When read as a whole, 
the charge fair ly presents the case to the jury. Defendant's version of 
the circumstances under which the intestate came to his untimely death 
was accepted by the jury. However regrettable the occurrence be, the 
verdict finds the defendant without fault. 

We  have considered all exceptions. 
I n  the tr ial  we find 
N o  error. 

DISPOSITION OF APPEAL FROM THE SUPREME COURT OF NORTH 
CAROLINA TO THE SUPREME COURT OF' THE 

UNITED STATES 

B a t t o n  v. A t l a n t i c  Coast  Line Rai lroad C'ompany,  212 N .  C., 256, peti- 
tion for writ of certiorari denied. 



N. C.] FALL TERM, 1937. 939 

AMENDMENTS TO RULES O F  PRACTICE 

IN SUPREME COURT 

The Rules of Practice in the Supreme Court are hereby amended, 
effective from and after 14 October, 1937, as follows : 

Rule 5 is amended by striking out the words "First, Second, Third, 
and Fourth," appearing in the proviso, lines 14 and 15, and inserting 
in lieu thereof "First, Second, Third, Eighteenth, Nineteenth, Twentieth, 
and Twenty-first." 

Rule 19 is amended by striking out the word "Seven," appearing in 
line 1, subsection 7, and inserting in lieu thereof the word "Nine." 

Rule 22 is amended by striking out the word "Seven," appearing in 
lines 10 and 14, and inserting in lieu thereof the words "Nine legible." 

Rule 26 is amended by adding at  the end of the first paragraph these 
words: "Provided, statement of such cost is given the Clerk before the 
case is decided." 

Rule 44 is amended by striking out the word "Two," appearing in 
line 7, subsection 3, and inserting in lieu thereof the word "Three." 

Approved 14 October, 1937. 
(Signed) WIXEORSE, J., For f h e  C'ourt. 
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AMENDMENTS TO ORGANIZATION OF THE NORTH 

CAROLINA STATE BAR 

Be I t  Resolved by the Council of The North Carolina State Bar, that 
s ~ c t i o ~ i  1, Article V, of the Certificate of Organization of The North Carolina 
State Bar, as amended on the 5th day of October, 1934, be amended to read 
as follows : 

ARTICLE V. 

Meetings of The North Carolina State Bar. 

SECTIOS 1. . lr~unul Meetings. The annual meetings of The North 
Carolina State Bar,  beginning with the year 1937, shall be held in the 
city of Raleigh, on the fourth Fr iday in October. 

SURTH C/IAROLIKA-W.~I<E COUNTY. 
I, Henry  Rf. London, Secretary-Treasurer of The North Carolina 

State Bar,  do hereby certify that  the foregoing anlendr~ierit to the Cer- 
tificate of Organization of The Nor th  Carolina State I iar  was adopted 
a t  the regular meeting of the Council on the> 16th day of July,  1937, by 
unaniivous Yote of the Council. Given under my  hand and the seal of 
The S o r t h  Carolina State Bar, this the 25th day of August, 1937. 

(Seal.) HENRY M. LONDON, 
Secretary-Treasurer of T h e  S o r t h  Carolina S ta te  Bar.  

After examining the foregoing amendment to the Certificate of Organ- 
ization of The S o r t h  Carolina State Bar,  it is  my opinion tha t  the 
amendment coniplies with a permissible interpretation of chapter 210, 
Public Laws 1933. This 31st day of Ilugust, 1937. 

W. P. STACY, 
Chief Justice. 

Upon the foregoing certificate of the Chief Justice, it  is ordered that  
the foregoing amendment to the certificate of Organization of The Nor th  
Carolina State Bar  be spread upon the minutes of the Supreme Court, 
and that  i t  be published in the forthcoming volunie of the Reports, as 
provided by the act incorporating The North Carolina State Bar. This  
31st day of August, 1937. 

J .  W .  WIXBORNE, For the Court. 
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Be I t  Resolved, by the Council of The Sorth Carolina State Bar, that 
Article X, of the Certificate of Organization of The Xorth Carolina State Bar, 
be and the same is hereby amended by substituting therefor the following 
Canons of Ethics as adopted by the American Bar Association with certain 
amendments thereto heretofore adopted by said Council : 

ARTICLE X. 

Canons of Ethics and Rules of Professional Conduct. 

N o  code or set of rules can be framed which will particularize all the  
duties of the lawyer in the varying phases of litigation or in all the 
relations of professional life. The enumeration of particular duties 
should not be construed as a denial of the existence of others equally 
imperative, though not specifically mentioned. 

1. The Duty of the Lawyer to  the Courts. 
J t  is the duty of the lawyer to maintain towards the Courts a respect- 

ful  attitude, not for  the sake of the temporary incumbent of the judicial 
office, but for the maintenance of its supreme importance. Judges, not 
being wholly free to defend themselves, are peculiarly entitled to receiw 
the support of the Bar  against unjust criticism and clamor. Thenevpr 
there is proper ground for serious complaint of a judicial officer i t  is the 
right and duty of the lawyer to submit his grievances to the proper 
authorities. I n  such case, but not otherwise, such charges should be 
encouraged and the person making them should be protected. 

2. The Selection of Judges. 
I t  is the duty of the Bar  to endeavor to prevent political considera- 

tions from outweighing judicial fitness in the selections of Judges. It 
should protest earnestly and actively against the appointment or election 
of those who are unsuitable for the Bench; and it should strive to have 
elevated thereto only those willing to forego other employments, whether 
of a business, political or other character, which may embarrass their 
free and fa i r  consideration of questions before them for decision. The  
aspiration of lawyers for judicial position should be governed hg an  
impartial estjnlate of their ability to add honor to the office and not by 
a desire for the distinction the position may bring to tliernselres. 

3. Attempts to Esert  Personal Influence on the Court. 
Marked attention and unusual hospitality on the part of a lawyer to 

a Judge, uncalled for by the personal relations of the parties, subject 
both the Judge and the lawyer to misconstructions of ~not ive  and should 
be avoided. A lawyer should not communicate or argue p r i ~ a t e l y  with 
the Judge as to the merits of a pending cause, and he deserves rebuke 
and denunciation for any device or attempt to gain from a Judge special 
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personal consideration or favor. A self-respecting independence in the 
discharge of professional duty, without denial or diminution of the 
courtesy and respect due the Judge's station, is the only proper founda- 
tion for cordial personal and official relations between :Bench and Bar.  

4. When Counsel for an Indigent Prisoner. 

A lawyer assigned as counsel for an  indigent priscner ought not to 
ask to be excused for any trivial reason, and should always exert his best 
efforts in his behalf. 

6. The Defense or Prosecution of Those Accbused of Crime. 

I t  is the right of the lawyer to undertake the defense of a persoil 
accused of crime, regardless of his personal opinion as to the guilt of 
the accused; otherwise innocent persons, victims only of suspicious cir- 
cumstances, might be denied proper defense. Having undertaking such 
defense, the lawyer is bound, by all fa i r  and honorable means, to present 
every defense that the law of the land permits, to the end that  no person 
may be deprived of life or liberty, but by due process of law. 

The primary duty of a lawyer engaged in public prosecution is not to 
convict, but to see that  justice is done. The  suppression of facts or the 
secreting of witnesses capable of establishing the innocence of the 
accused is highly reprehensible. 

6. ddverse Influences and Conflicting Interests. 

I t  is the duty of a lawyer a t  the time of retainer to disclose to the 
client all the circumstances of his relations to the parties, and any 
interest in or connection with the controversy, which might illfluelice 
the client i n  the selection of counsel. 

I t  is unprofessional to represent conflicting interests, zxcept by express 
consent of all concerned given after a full disclosure of the facts. 
Within the meaning of this canon, a lawyer represents conflicting inter- 
ests wlien, i n  behalf of one client, i t  is his duty to :ontend for that  
which duty to another client requires him to  oppose. 

The obligation to represent thth client with undivided fidelity and not 
to divulge his secrets or confidences forbids also the s~bsequent  accept- 
ance of retainers or employment from others in matters adversely affect- 
ing any interest of the client with respect to which cor~fidence has been 
reposed. 

7. Professional Colleagues and Conflicts of Opinion. 

,1 client's proffer of assistance of additional counsel should not be 
regarded as evidence of want of confidence, but the matter should be 
left to the determination of the client. A lawyer should decline asso- 
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ciation as colleague if i t  is objectionable to the original counsel, but if 
the lawyer first retained is relieved, another may come into the case. 

When lawyers jointly associated in a cause cannot agree as to any 
matter vital to the interest of the client, the conflict of opinion should 
be frankly stated to him for his final determination. His  decision 
should be accepted unless the nature of the difference makes i t  imprac- 
ticable for the lawyer whose judgment has been overruled to cooperate 
effectively. I n  this event i t  is his duty to ask the client to relieve him. 

Efforts, direct or indirect, in any way to encroach upon the employ- 
ment of another lawyer, are unworthy of those who should be brethren 
a t  the B a r ;  but, nevertheless, i t  is the right of any lawyer, without fear 
or favor, to give proper advice to those seeking relief against unfaithful 
or neglectful counsel, generally after communication with the lawyer 
of whom the conlplaint is made. 

8. Advising Upon the Merits of a Client's Cause. 

A lawyer should endeavor to obtain full knowledge of his client's cause 
before advising thereon, and he is bound to give a candid opinion of the 
merits and probable result of pending or contemplated litigation. The  
miscarriages to which justice is subject, by reason of surprises and dis- 
appointments in evidence and witnesses, and through mistakes of juries 
and errors of Courts, even though only occasional, admonish lawyers 
to beware of bold and confident assurances to clients, especially where 
the employment may depend upon such assurance. Whenever the con- 
troversy will admit of fa i r  adjustment, the client should be advised to  
avoid or to end the litigation. 

9. Segotiations With Opposite Party. 

A lawyer should not in any way communicate upon the subject of con- 
troversy with a party represented by counsel; much less should be 
undertake to negotiate or  compromise the matter with him, but should 
deal only with his counsel. I t  is incumbent upon the lawyer most par- 
ticularly to a ~ o i d  everything that  may tend to mislead a party not 
representrd by counser, and he should not undertake to advise him as to 
the law. 

10. Acquiring Interest in Litigation. 
The lawyer should not purchase any interest in the subject matter of 

the litigation ~vhich he is conducting. 

11. Dealing With Trust Property. 

The lawyer should refrain from any action whereby for his personal 
benefit or gain he abuses or takes advantage of the confidence reposed 
in him by his client. 
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Money of the client or collected for the client or b t w r  trust property 
corning into the possession of the lawyer should he reported and ac- 
countctl for prorn~jtlp, and should not under any circlunstanccs he corn- 
niinplcd with his own or be used by him. 

12. Fixing the Amount of the Fee. 

111 fixing fees, lawyers should avoid charges n l ~ i c h  overcstiniate their 
advi~ae and services, as \\ell as those which undervalue them. ,1 client'$ 
ability to pay cannot justify a charge iri excess of tlic value of the 
service, though his poverty rnay require a less charge, or even none a t  
d l .  Tlie reasonable requests of brother lawyers, an11 of their w idow 
arid orphans without ample means, should receive i l~ccial  and kindly 
consideration. 

I n  cletcrmining the amount of the fee, it is proper to consider: ( I )  
The time and labor required, the novelty :md difficult~r of the questions 
involved and tlie skill requisite properly to conduct tlie cause; ( 2 )  
wlletlier the acceptance of employment in  the particular case will pre- 
clude the lawyer's appearance for others in caws likely to arise out of 
the transaction, and in which there is a reasonable expectation that  
othern isc he would be employed, or will involve tlic loss of other employ- 
rnc>nt nliile employed in the particular caye or antagonisms with other 
clients; ( 3 )  the custoniary charges of the Bar  for similar services; (4)  
the amount involved in the controversy and the be id i t s  resulting to 
thc client from the services; ( 5 )  the contingency or the sertainty of tlie 
compe~lsation; and ( 6 )  the character of the employment, whether casual 
or for an  established and constant client. N o  one of these eonsidera- 
tions in itself is controlling. They arc  mere guides in ascertaining the 
real T alue of the service. 

I n  determining the customary charges of the Bar  for similar services, 
it  is prol'er for  a lawyer to consider a schedule of minimum fees adopted 
by a Bar  A\ssociation, but no lawyer should permit himself to be cori- 
trolle~l thereby or to follow it as his sole guide in determining the 
amount of his fee. 

I n  fisilig fees it should never be forgotten that  the profession is a 
branch of tlie adlninistration of justice and not a mele money-getting 
trntlc. 

13.  Contingent Fee. 

A contract for  a contingent fee, where sanctioned by law, should be 
reasonable under all the circumstances of the case, induding the risk 
and uncertainty of the con~pensation, but should always be subject to 
tllc supervision of a court, as to its reasonableness. 
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14. Suing a Client for a Fee. 

Controversies with clients concerning compensation are to be avoided 
by the lawyer so f a r  as shall be compatible with his self-respect and 
with his right to receive reasonable recompense for his services; and 
lawsuits ~ i t h  clients should be resorted to only to prevent injustice, 
imposition or fraud. 

13.  How Far a Lawyer May Go in Supporting a Client's Cause. 

Soth ing  operates more certainly to create or to foster popular preju- 
dice against lawyers as a class, and to deprive the profession of that  full 
measure of public esteem and confidence which belongs to the proper 
discharge of its duties than does the false claim, often set up  by the 
unscrupulous in defense of questionable transactions, that  it  is the duty 
of the lawyer to do whatever may enable him to succeed in winning his 
client's cause. 

It i q  i n ip rope~  for a lawyer to assert in argument his personal belief 
i n  his client's innocence or in the justice of his cause. 

The lawyer owes "entire derotion to the interest of the client, warm 
zeal in the maintenance and defense of his rights and the exertion of his 
utmost learning and ability," to the end that  nothing be taken or be 
withheld frorn him, save by the rules of law, legally applied. N o  fear 
of judicial disfavor or public unpopularity should restrain him from the 
full discharge of his duty. I n  the judicial forum the client is entitled 
to the benefit of any and every remedy and defense that  is authoriwd by 
the law of the land, and he may expect his lawyer to assert every such 
rrnledy or defense. But it is steadfastly to be borne in mind that the 
great trust of the lawyer is to be performed within and not without the 
bounds of the law. The office of attorney does not permit, much less 
does it demand of him for any client, violation of law or any manner of 
fraud or chicane. H e  must obey his own comcience and not that  of 
his client. 

16. Rcxstraining Clients from Improprieties. 

A lawyer should use his best efforts to restrain and to prevent his 
clients from doing those things which the lawyer himself ought not to 
do. particularly with reference to their coilduct towards Courts, judicial 
officers, jurors, witnesses and suitors. If a client persists in such wrong- 
doing the lawyer should terminate their relation. 

17.  Ill-Feeling and Personalities Between Advocates. 

Clients, not lawyers, are the litigants. R h a t e r e r  may be the ill- 
feeling esisting between clients, it  should not be allowed to influence 
counsel in their conduct and demeauor toward each other or toward 
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suitors in the caw. -111 personalities between counsel 3hould be scrupu- 
lously avoided. I n  the trial of a cause it is indecent to allude to the 
personal history or the personal peculiarities and idiospcrasies of coun- 
sel on the other side. Personal colloquies between counsel which cause 
delay and promote unseemly wrangling should also be carefully avoided. 

18. Treatment of Witnesses and Litigants. 

A lawyer should always treat adverse witnesses and suitors with fair- 
ness and due consideration, and he should never minister to the inalevo- 
lence or prejudices of a client in the trial or conduct of a cause. The 
client cannot be made the keeper of the lawyer's conscience in profes- 
sional matters. H e  has no right to demand that  his ccunsel shall abuse 
the opposite party or indulge in offensive personalities. Improper 
speech is not excusable on the ground that  it is what the client would 
say if speaking in his own behalf. 

19. Appearance of Lawyers as Witness for His Client. 

When a lawyer is a witness for his client, except as to merely formal 
matters, such as the attestation or custody of an instrument ant1 the 
like, he should leave the trial of the case to other counsel. Except when 
essential to the ends of justice, a lawyer should avoid ttstifying in court 
in behalf of his client. 

20. Sewspaper Iliscussion of Pending Litigation. 

Sewspaper publications by a lawyer as to pending or anticipated 
litigation may interfere with a fa i r  trial in the Courts and otherwise 
prejudice the due administration of justice.. Generally they are to be 
condemned. If the extreme circumstances of a pa r t i cda r  case justify 
a statement to the public, i t  is unprofessional to make it anonyn~ously. 
An el-  p a r f r  reference to the facts should not go beyond quotation from 
the records and papers on file in the court ;  but even in extreme cases it 
is better to avoid any e x  parie  statement. 

21. Punctuality and Expedition. 

I t  is the duty of the lawyer not only to his client, but also to the 
Courts and to the public to be punctual in attendance, and to be concise 
and direct in the trial and tlispositioa of causes. 

22. Candor and Fairness. 

Thc conduct of the lawyer before the ('ourt and with other lawyers 
should be characterized by candor and fairness. 

I t  is not candid or fa i r  for  the lawyer knowingly to misquote the 
cvntcl~ts of a paper, the testimony of a witness, the language or the argu- 
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ment of opposing counsel, or the language of a decision or a textbook; or 
with knowledge of its invalidity, to cite as authority a decision that  
has been overruled, or a statute that  has been repealed; or in argument 
to assert as a fact that  which has not been proved, or in those juris- 
dictions where a side has the opening and closing arguments to mislead 
his opponent by concealing or withholding positions in his opening argu- 
ment upon which his side then intends to rely. 

I t  is unprofessional and dishonorable to deal other than candidly 
with the facts in taking the statements of witnesses, in drawing affidavits 
and other documents, and in the presentation of causes. 

A lawyer should not offer evidence which he knows the Court should 
reject, in order to get the same before the jury by argument for its 
admissibility, nor should he address to the Judge arguments upon any 
point not properly calling for determination by him. Xeither should he 
introduce into an  argument, addressed to the court, remarks or state- 
ments intended to influence the jury or bystanders. 

These and all kindred practices are unprofessional and unworthy of 
an  officer of the law charged, as is the lawyer, with the duty of aiding 
in  the administration of justice. 

23. Attitude Toward Jury. 
811 attempts to curry favor with juries by fawning, flattery or pre- 

tended solicitude for their personal comfort are unprofessional. Sug- 
gestions of counsel, looking to the comfort or convenience of jurors, and 
propositions to dispense with argument, should be made to the court out 
of the jury's hearing. X lawyer must never converse privately with 
jurors about the case; and both before and during the trial he should 
avoid communicating with them, even as to matters foreign to the cause. 

24. Right of Lawyer to Control the Incidents of the Trial. 
As to incidental matters pending the trial, not affecting the merits 

of the cause, or working substantial prejudice to the rights of the client, 
such as forcing the opposite lawyer to trial when he is under affliction 
or bereavement; forcing the trial on a particular day to the injury of 
the opposite lawyer when no harm will result from a trial a t  a different 
time; agreeing to an  extension of time for signing a bill of exceptions, 
cross interrogatories and the like, the lawyer must be allowed to judge. 
I n  such matters no client has a right to demand that his counsel shall 
be illiberal, or that  he do anything therein repugnant to his own sense 
of honor and propriety. 

35. Taking Technical Advantage of Opposite Counsel; Agreements With 
Him. 

d lawyer should not ignore known customs or practice of the Bar  or 
of a particular Court, eveu mlie~i the law l)ermits, without giving timely 
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notic-e to the opposing counsel. As f a r  as possible, important agree- 
ments, affecting the rights of clients, should be reduced to writ ing;  but 
it is dislionorahle to avoid performance of an  agreement fairly made 
because i t  is not reduced to writing, as required by rules of Court. 

26. Professional Advocacs Other Than Before Courts. 

A lawyer openly, and in his true character may render profes5ional 
services before legis la t i~e  or other bodies, regarding pi oposed legislation 
and in a d ~ o c a c y  of claims hefore departments of go~crnmen t ,  upon the 
same principles of ethics which justify his appearance before the 
Courts;  but it is unprofessional for a lawyer so engaged to conceal his 
attorneyship, or to employ secret personal  solicitation^, or to  use lneans 
otllei- tllan those adtlrcwetl to thr  rcason and nnder~taiiding, to influence 
action. 

27. Advertising, Direct or Indirect. 

The customary use of simple professional cards is pe~missible. Publi- 
cation in approved law lists and legal directories, in a manner con.irtent 
wit11 the standard of conduct imposed by these Canons, of brief bio- 
graphical data is pernmissihlc. Tliis may inclutlc only a staten~ent of the 
l a ~ i y e r ' s n a m e  and the names of his professioiial associates, addresses, 
teleplione nuinbers, cable addresses, special branches ?f the profession 
practiced, date and place of birth and admission to the Bar, schools 
attended with dates of graduation and degrc3es receiwd, public offices ant1 
posts of honor held, Ba r  ant1 other asqociation rnernb(w11ipq and, with 
tlicir consent, the mines of clients regularly reprewitetl. Tliis does not 
permit holicitation of professional employine~it b ~ -  circulars, or adver- 
tisemelits, or hp personal coinnlunications or intervica~s not n-arranted 
by pc~bonal relations. I t  is unprofessional to endt,aro. to procure pro- 
f e 4 o n a l  e r r ~ p l o ~ n ~ c ~ n t  tlirougli touter, of any kind. Intlircct ad\-ertise- 
i~lcnts for professional employn~ellt, such as furnishing or inspiring 
ncwyal)er  ~'oninlents, or procuring hii  pliotograpli to be publisl~ed in 
connection n-it11 causes in which the I a y r r  has bcen or is engaged o r  
collccrning the inanner of tlicir colitluct, the rnagnitnde of the interest 
involved, the importance of the l a ~ v y e r ' ~  1)oiition, ant1 all ot11c.r like self- 
laudation, offend the tradition? ant1 lo\\ c1r thc tone of ol  r prof~i.ion and 
are rc.preliensihle. 

28. Stirring Vp J~itigation, I)irec.tly or Thl'ough Agents. 

I t  is unprofessional for a l a q c r  to volunteer advice to bring a law- 
suit, t3xcept in rare case\ n hew tie\ of blood, rclationsllil) or tr1l.t inake 
it his duty to do $0. Stirr ing up ~ t r i f c ~  and litigation i\ not only nnpiw 
fcsqioual, hut it is indictable at conlnion la\\.  I t  i.; tlisrel~utable to liunt 
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u p  defects i n  titles or other causes of action and inform thereof in order 
to be employed to bring suit or collect judgment, or to breed litigation 
by seeking out those with claims for personal injuries or those har ing  
any other grounds of action in  order to secure them as clients, or to 
employ agents or runners for like purposes, or  to pay or reward, directly 
or indirectly, those who bring or influence the bringing of such cases to  
his office, or to remunerate policemen, court or prison officials, physi- 
cians, hospital attache's or others who may succeed, under the guise of 
giving disinterested friendly advice, i n  influencing the criminal, the 
sick and the injured, the ignorant or others, to seek his professional 
services. -1 duty to the public and to the profession devolves upon every 
member of the Bar  having knowledge of such practices upon the par t  
of any practitioner immediately to inform thereof, to the end that  the 
offender may be disbarred. 

29. Vpholding the Honor of the Profession. 

Lawyers should expose without fear or favor before the proper trib- 
unals corrupt or dishonest conduct in the profession, and should accept 
without hesitation employment against a member of the Bar  who has 
wronged his client. The counsel upon the tr ial  of a cause in which 
perjury has been committed owe i t  to the profession and to the public 
to bring the matter to the knowledge of the prosecuting authorities. 
The lawyer should aid in  guarding the Bar  against the admission to the 
profession of candidates unfit or unqualified because deficient in either 
moral character or  education. H e  should strive a t  all times to uphold 
the honor and to maintain the dignity of the profession and to improve 
not only the law but the administration of justice. 

30. Justifiable and Unjustifiable Litigations. 

The lawyer must decline to conduct a civil cause or to make a defense 
when convinced that  it is intended merely to harass or to injure the 
opposite party or to work oppression or wrong. Bu t  otherwise i t  is his 
right, and, har ing  accepted retainer, i t  becomes his duty to insist upon 
the judgment of the Court as to the legal merits of his client's claim. 
His  appearance in Court should be deemed equivalent to an  assertion 
on his honor that  in his opinion his client's case is one proper for judi- 
cial determination. 

31. Responsibility for Litigation. 

S o  lawyer is obliged to act either as adviser or advocate for every 
person who may wish to become his client. H e  has the right to decline 
employment. Every lawyer upon his own responsibility must decide 
<hat employment he will accept as counsel, what causes he will bring 
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into Court for plaintiffs, what cases he will contest in C'ourt for defend- 
ants. The responsibility for advising as to questionable transactions, 
for bringing questionable suits, for urging questionabl~ defenses, is the 
l a w y d s  responsibility. H e  cannot e s c a p  it by urging as an excuse 
that lie is only follouing his client's instructions. 

32. The Lawjer's Dut) in Its Last Anal~sis. 

Xo client, corporate or individual, however powerful, nor any cause, 
civil or political, however inlportant, is entitled to recrive nor should 
any lawyer render ally service or a d v i c ~  inrolving disloyalty to tlie law 
whosc~ ministers we are, or diirespect of the judicial office, which we are 
bound to uphold, or corruption of any person or persons exercising a 
public- office or private trust, or deception or betrayzl of the public. 
JThen rencl~ring any such improper service or advice, tlic layver  invites 
and merits stern and just condemnation. ('orrespondingly, he advances 
tlie honor of his profession and the best interests of hi3 client when he 
renders service or gives atlrice tending to impress upon the client and 
his undertaking exact compliance with the strictest principles of moral 
a .  H e  must also observe and advise his client to obc,erve the statute 
la\\,  t h ~ u g l l  until a ~ t a t u t e  shall have been construed and interpreted 
by colnpetent adjudication, he is free and is entitled to advise as to its 
validity and as to what he conscientiously bc.lieres to be its just meaning 
aiid extent. Bnt  above all a lawyer will find his h igwst  honor in a 
deserved reputation fur fidelity to private trust and to public duty, as an  
honest man and as a patriotic and loyal citizen. 

53. Partnerships-Sames. 

Partnerships among lawyers for the practice of thei~.  profession are 
w r y  comliion aiid are not to be condemned. I n  the formation of part- 
nerships and the use of partnership names care should he taken not to 
violate any law, custom, or rule of court locally applicable. Where 
parti~ersliips are formed between lawyers who are not all admitted to 
practic~e in the courts of the State, care should be taken to avoid any 
misleading name or representation which n-ould create a false i~iipres- 
sion as to the professional position or privileges of t le  member not 
locally admitted. I11 the formation of partnerdlips for the practice of 
law, no person should be admitted or held out as a practitioner or 
nieniber who is not a member of the legal profession duly authorized 
to practice, and amenable to professional discipline. I n  the selection 
and use of a firm name, no false, misleading, assumed or trade name 
should be used. The  continued use of the name of a deceased or former 
partner, when permissible by local custorn, is not unethical, but care 
should be taken that no iinposition or deception is practiwd through this 
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use. When a member of the firm, on becoming a judge, is precluded 
from practicing law, his name should not be continued in the firm name. 

Partnerships between lawyers and members of other professions or 
nonprofessional persons should not be formed or permitted where any 
part  of the partnership's employment consists of the practice of law. 

34. Division of Fees. 

S o  division of fees for legal services is proper, except with another 
lawyer, based upon a division of service or responsibility. 

35. Intermediaries. 

The professional services of a lawyer should not be controlled 01, 

exploited by any lay agency, personal or corporate, which intervenes 
between client and lawyer. A lawyer's responsibilities and qualifica- 
tions are individual. H e  should avoid all relations which direct the 
perfornlance of his duties by or in the interest of such intermediary. 
A. lawyer's relation to his client should be personal, and the responsi- 
bility should be direct to the client. Charitable societies rendering aid 
to the indigents are not deemed such intermediaries. 

A lawyer may accept employment from any organization, such 
as an association, club or trade organization, to render legal serrices in 
any matter i n  which the organization, as an  entity, is interested, but this 
employment should not include the rendering of legal services to the 
membkrs of such an  organization in respect to their individual affairs. 

30. Retirement From Judicial Position or Public Employment. 

A lawyer should not accept employment as an  advocate in any matter 
upon the merits of which he has previously acted in  a judicial capacity. 

A lawyer, having once held public office or having been in the public 
employ, should not after his retirement accept employment in connec- 
tion with any matter which he has investigated or passed upon while 
in such office or employ. 

37. Confidences of a Client. 

I t  is the duty of a lawyer to preserve his client's confidences. This 
duty outlasts the lawyer's employment, and extends as well to his em- 
ployees; and neither of them should accept employment ~vhich involves 
or may involve the disclosure or use of these confidences, either for the 
private advantage of the lawyer or his employees or to the disadvantage 
of the client, without his knowledge and consent, and even though there 
are other available sources of such information. A lawyer should not 
continue employment when he discovers that his obligation prevents the 
performance of his full duty to his former or to his new client. 
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I f  a lawyer is accused by his client, he is not precluded from disclos- 
ing the truth in respect to the awusation. The announced intention of 
a clicwt to commit a crime is not included within the clonfidences which 
he is bound to respect. H e  may properly make such disclosures as may 
be necessary to prwcnt  the act or protect those against whom it is 
threatened. 

38. Compensation, Comnlissions and Rebates. 

A lawyer should accept no compensation, commission, rebates or other 
advantages from others without the knowledge and consent of his client 
after full disclosure. 

30. Witnesses. 

(No t  adopted.) 

40. Sewspapers. 

A lawyer may with propriety write articles for publication in which 
he gives information upon the l aw;  but he should not accept employ- 
ment from such publications to advise inquirers in respect to their 
individual rights. 

41. Discovery of Imposition and Deception. 

When a lawyer discovers tha t  Fame fraud or deception has been prac- 
ticed, which has unjustly imposed upon the court or a porty, he should 
endeacor to  rectify i t ;  at first by advising his client, :md if his client 
refuses to forego the advantage thus unjustly gained, he should promptly 
inform the injured person or his counsel, so that  they may take appro- 
priate steps. 

42. Expenses. 

-1 lawyer may not properly agree with a client that  the lawyer shall 
pay or bear the expenses of litigation; he may in good fa i th  advance 
expenses as a matter of convenience, but subject to reinlbursement. 

15. Approved Law Lists. 

I t  shall be improper for a lawyer to permit his name to be published 
after January  1, 1939, in a law list that  is not approved by the American 
Bar  Association. 

44. Withdrawal From Employment as Attorney or Counsel. 

The right of an  attorney or counsel to withdraw f rcm employment, 
once assumed, arises only from good cause. Even the desire or consent 
of the client is not always sufficient. The  lawyer should not throw u p  
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the unfinished task to the detriment of his client except for reasons of 
honor or sclf-respect. I f  the client insists upon an  unjust or immoral 
course in the conduct of his case, or if he persists over the attorney's 
remonstrance in presenting frivolous defenses, or if he deliberately dis- 
regards an  agreement or obligation as to fees or expenses, the lawyer 
may be warranted in withdra\ving on due notice to the client, allowing 
him time to employ another lawyer. So  also when a lawyer discovers 
that  his client has no case and the client is determined to continue i t ;  
or even if the lawyer finds himself incapable of conducting the case 
effectively. Sundry other instances may arise in ~vhich  withdrawal is 
to be justified. Upon withdrawing from a case after a retainer has been 
paid, the attorney should refund such par t  of the retainer as has not 
been clearly earned. 

45. Specialists. 

The canons of the A\merican Bar  Association apply to all branches 
of the legal profession; specialists in particular branches are not to  be 
considered as exempt from the application of these principles. 

46. Sotice of Specialized Legal Service. 

T h e r e  a lawyer is engaged in  rendering a specialized legal service 
directly and only to other lawyers, a brief, dignified notice of that  fact, 
couched in language indicating that  i t  is addressed to lawyers, inserted 
in  legal periodicals and like publications, when it xi11 afford convenient 
and beneficial information to lawyers desiring to obtain such service, is 
not improper. 

47. Aiding the Unauthorized Practice of Law. 

S o  lawyer shall permit his professional services, or his name, to be 
used in aid of, or to make possible, the unauthorized practice of law by 
any lay agency, personal or corporate. 

ADDITIOXAL CASOSS ADOPTED BY COUNCIL. 

A. I t  shall be deemed unethical and unprofessional for a member of 
The North Carolina State Bar, who is now or who may hereafter be- 
come a partner of any judge of any court inferior to the Superior Court, 
to practice his profession in  the court of any such judge, during the 
existence of such copartnership. 
B. I t  shall be deemed unethical and unprofessional for a member of 

The S o r t h  Carolina State Bar,  who is now or who may hereafter be- 
come a partner of a solicitor or prosecuting attorney of any court of 
the State of S o r t h  Carolina, to practice his profession in  any criminal 
court of such solicitor or  prosecuting attorney. 
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. I t  shall he tlce~netl unethical and uliprofessional for any attorney 
v h o  is, or has bccm, a prowcilting o 6 w r  in an? court inferior to tlic 
S u p r ~ m e  ('onrt, or in any Federal Court, to accept professiol~:ll employ- 
I I I C I I ~  in :11iy matter of a civil or ~ r i ~ n i n a l  n a t l ~ r e  gro~bing o ~ i t  of any 
mattcr or thing n l i i c l~  i i  or may 11;iri~ l m n  in any n a y  connccdtcd witti 
t11r officcl of such proiecuting officc~ t l ~ ~ r i n p  hi\ irlclnub~bncv. 

,\fter twimining the f o r c p i n g  an\enclluent to thc c'ertificatc of Organ- 
ization of The Sort11 C'arolim State Bar, it  is my opinion that tli(, 
al~iendnient wn~p l i c~s  u i t h  a pcrniissi1)le i n t c rp lv t a t io  of ('llnpter 110, 
Public Laws 1933. This tlie 2nd day of February, l!)?b. 

W. 1'. STACY, 
C'hi~f J u s f  i ce .  

U.~ion the forcgoil~g certific:rtc. of tlie Chief ,Justicv, it is ordered that  
the foregoing a l~~endmcn t  to the Certificate of Organizatioil of The 
North Carolina Statrb Bar  be spread upon the minutei, of the Supreme 
Court, ant1 that  i t  he pnblished in the forthcoming rolurne of the Reports 
as provided hy the act incorporating The North C'alolina State Bar. 
This 2nd day of February, 193b .  

J. TV. WIX~ORXE,  .I., 
For fhe C'orcri. 
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wncc~llation of instruments see Can- 
c~c~llntinn of Instrnments. 

J)cwls of Trust-See Mortgages. 
Iwfault-Promis(: to answer for tlc- 

fault  of wr~othvr sc.cs Frauds, Stat- 
llt l!  of, $ .7. 

J)c.P:i~llt Final. . J ~ ~ t l ~ r n c . ~ ~ t  11y-Sce 
.fu~lgrnc*nts (i 9. 

1kf1:wwitle Fc.c:s---Setc: \Tills 8 33c. 
J ) ( ~ r r ~ ~ i r r ~ ~ r . ~ - - - S ~ ~ e !  l ' l e ~ ; ~ ~ l i ~ ~ ~ s ,  'l'it.lc IV. 
1~~~1ut . i r . s  Sherill'- -SI.I: S11c.riSfs 2, 

l f ; l + l ~ ~ r  ;Lrl(l sl~rv;~tlf. 5 :;!). 
"I wrw~t."--S~~t: I)r~sc:cht~t. :I 1111 J)isl r i t~u-  

t i o ~  I ) r ~ t ~ ~ r r r ~ i r ~ : ~ l  icm of wt~vthc-r 
1;111lJ i~ t;~k(!ll t)J' l ~ 1 5 ( ! 1 2 ~ l f .  Or Jlllr- 
c,h;~rc. W.I: Wills # ::2. 

Devises with Power of Disposition- 
See Wills § 33f. 

Directed Verdict-See Trial I 27, 
Limitation of Actions 5 18. 

Disability Insurance-See Insurance 
8 34. 

Disbarments-See Attorney and Cli- 
ent 1 12. 

Discretion of Court-Review of mat- 
ters in, see Appeal and Error F, 37b ; 
Criminal Law 81a. 

Discretionary Duty-See JIanclamus 
8  2b. 

Diseases-See Master and Servant 
8  40b. 

Dismissal-Of appeal for failure to 
file statement of case on appeal see 
Parrish v. Hurtnmn, 248; 8. I : .  Ser- 
mons, 767; for failure to file briefs 
see R. v. Robinson, 536. 

Diversion of Waters of Stream-See 
Waters and Water Courses 8  3. 

Dividing Line-Establishing between 
contiguous tracts see Boundaries 
§ 8. 

Doctors - See Physicians and Sur- 
geons. 

Dogs-Validity of license tax, and 
right to recover from county for 
clamage inflicted by dogs see Me- 
.tZi.uter v. I'ancey C o u ~ t ~ / ,  208. 

Domicile-Defined. Howard c. Coach 
Co.. 201. 

Doul,le Indemnity-See Insurance. 
Title VII. 

Dower-Widow may not acquire title 
adverse to remaindermen see Crcecl~ 
c. Wilder, 162. 

Drains-See Drainage Districts. 
Due Process of Law-See Constitu- 

tiona1 Lam 5 lSa, E d ,  33. 
Doress-A threat to do what one has 

a legal right to do cannot constitute 
duress. Kirbu v. Reynolds, 271. 

Dying Declarations-See Homicide 
p i n .  

1~)yti:imitc~-T.ial)ility for damages in- 
flic:tc~l 11y txplosion of, see Negli- 
gence 5 3 

ICducation-Sw Schools. 
14:.ictctmc:nt to Try Title-Competency 

of ovidcncc~ see Ejectment p 13. 
ICl~wtric: llc:rnt~c!rship (hrporations- 

S(.I. I':l~b~.tric.ity 11. 
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Electric Powcr Dams-Set1 IVaters 
ant1 Water Courses, Eminent Do- 
main § 2. 

Emergencies-Dne care \,'hen con- 
fronted by, see Segligenc~t! $ 2 .  

Employers ant1 Employees-See 31as- 
te r  and  Serrant .  

Entireties. Es ta te  11y-Sc~ 1Insl1:intl 
and  Wife 8 12. 

I.:qnit:thle C'ontritmtion-Sw Contribu- 
tion. 

1~:qnitnblc Estoppel - Sets Estoppel 
8 6:). 

].:qnit:iblc Lic11-Grn~~tce a c c q ~ t i l g  
tlrrtl t l irort i l~g y ~ y r n c ~ n t  of tlcht. 
Rrr!itior 7 . .  R o ! ~ t l o r ,  181. 

I<:qnit:~l~lt~ 3Iortgages-Sw > I o r t g ; ~ g c ~  
$ 2. 

Eqnity Will S o t  Permit  r n j u a t  E n -  
richmen-See Money Itecrivwl. 

Esr11e:t t-Sce Escheat. 
Estatcs-Life estates see r i f e  Estntes ; 

estates I)$ entireties see I-I~wbnntl 
and  Wife 8  12:  es ta t rs  by thc~ cnr- 
tf'sy scv Cnrtpsy : \vitlow 11:lving 
dower mn>- no t  acquire Innil ad-  
verse to remaindermen see C r w c h  
I . .  I r i l d f r .  l(i'2. Es ta tes  createtl by 
\\ill S C Y ~  Wills 8  33. 

E\itlcnc.c-Sec~ Evidencc : c~vitltwrc~ in 
c.rimina1 prnsecntions scv Criminnl 
1,nw. Tit lc T I I :  evidenw in pnr t icw 
I:lr nctions sce Advcrsc~ Possession 
8  IS. Ejectmrnt  8 13. Foot1 5 16. 
IIon~icitlib $ 8  17. 18. 20. In sn rnnw 
8 8  37, 50.  Pnyment 3 11 : opinion 
c~vitlcnce of tlarnnges to  land by trcs- 
1 x 1 s ~  sce O?ccltn v. L ~ o t l h o  Co. .  133: 
opinion c~ i t l cnce  a s  to spcotl of 
truck see 8. r.  Pctcrnoir. 7 . 3 .  

I.:scat~.~~tiou-To rernarlis of col1nsi.1 
nlllst he takcn a t  t he  tiiuc~. 1-orl; 
1.. 170r1i. 695: to  s t a t t ~ n ~ c n t s  of c.011- 

tc.ntions see Tr ia l  5 33. 
Esi'cntion Ltgainst  t 1 1 ~  I'c~rso~~---Scv 

Esrcwtion 3 25. 
Esocnl-ion of Power of S:rlc--See 

JIortgages § 5 32a. 3211. 
Esc~c31il ors and  .ttlministrn tors-8rc 

Esecntors  and .-tdministrators : 
ri.nne of action l)y o r  against  see 
T e n ~ i e  P 11). 

Escmptions-Against r s e c ~ ~ t i o n  see 
Homestead: c~s t~mpt ions  from t a sn -  
tion s r e  Tasat ion  § 19. 

- - .. . - - - - - - -- - - . 

E x p r r t  'L'estimony--See Evidence 8  47. 
Esplosio~ls--T,iabili~ y for  c1nnl:tge rcx- 

snlting from blasting see Seglig(~~lcre 
$ 3. 

1~':tlsif.v hccoun-hvtion to,  are I',s(v- 
ntors mltl Ai t ln~ir i i s t r ;~ tors  $ 31. 

Federal  Courts-Derisions of, c o ~ ~ t r o l -  
ling in administering Federal  I~;111- 
l~loycrs '  T,i:thility Act w e  C'onrts 
$ 10: rt>mov:ll of callscs to. scc3 Itc- 
mov:~l of ( ' :~nses.  

Fetleral I31nl)loyers' 1,inl)ilit.v .\cat- 
Scv h h s t c r  ant1 Servant,  Titlv Y. 

l . ' t~ lo~~ions  111te11t-Sec~ R. 1.. I)c711i. G3l : 
AT. v. X i l l c r ,  361. 

' 'Final  .tccvnntn-Ser E s ( ' c ~ ~ t o r s  :in(l 
. idn~inis tmtors  5 :!G. 

Findings of F:ic3t-Conclrisive 1111 ;ti)- 
pe:tl sccb Appt~11 and  Er ro r  $ X i c l  : 
revictw of jntlgments on fintlings s(,(. 
Appt'nl ant1 Er ro r  $ 40n. 

Is'irc, I u sn r :~ncc~-S t~~~  Insn r : r~~ce  Title 
V. 

14'isll ('ommissioner--Proof of hontl of 
nssist:tnt commissioner. .lfirl!/r'tt I . .  
S c l s o ~ ,  41. 

I'orrclosnrc-See \Iortgagt~s.  l 'itlr 
V I I I :  of i n s  sale certific:~tcs see 
l k s n t i o l ~  8 40b. 

Forgc~ric~s-See Rills and Sote.; $ Q 211, 
10h. 

Formc~r Jeopartly-See Crirnin:ll T,:r\v 
$ 23. 

Omnchisc Tases--Sw T:lsntion S 27. 
c r : t l  1,egnc'it~s--See Collr,tt , I . .  

. E'rr rnirr ,  346 
General hlanagcr-Flcopc of anthor i ty  

see C o r p o r a t i o ~ ~ s  5 20. 
Gr~ncrill Repntntio~l-In e s t :~ l~ l i s l~ ing  

Iw~intlni-y see Boundaries 8  3 : ial~nr- 
nctclr evidence of. scc Crirninal T,:Iw 
p 40. 

Group I n s ~ ~ r m ~ c e - C  incell :~tion of c.t,r- 
tifirntc ~ m d e r ,  see Insurance p 32c. 

Gnests--See Antomo1)iles. Tit le IV, 
Innltcepers 9 3. 

I I n n d ~ v r i t i n g - O m i ~ n  e r i d e n c ~  of, 
scc O ~ r e w a  I - .  L!rnzbw Co . .  133. 

IIearsay Evidence - Sce Ev i t l~nc~e  
§ 4%. Criminal Law § 42. 

EIeirs--Enc~~mbrancc~s against  p r o p  
e r ty  inherited see Descent and Dis- 
tribution 5 13, E:\-ecntors and B d -  
ministrators 13r. When used in 
will "heirs" will be construed a s  



"c.~hiltlren" in absence of expressed 
intentinu to contrary.  X o s e l e ~  c. 
hrroff. 631. 

Highway Comniissio~i-Authority to  
ncqnire top soil by conden i~~a t ion  
see Eniiuent 1)oniaiti 8 6. 

IIigl~ways-Scc Highways ; condcmna- 
ti011 of to11 soil for  construction of, 
see Emiuent Domain 5 6. 

H ~ ~ s b n n t l  and Wife-See Ilnsband and 
\\'if? : divorce see IXvorce ; alimony 
see Divorce ; cnrtesy see C~u'tesy.  

111eg;ll Contrnct-Party may not re- 
corer when i t  must make out cnuse 
bp sho\ving contract  against  moiiop- 
olp statute.  Shot ('0. 1:. Depnrt-  
ment Store,  75. 

Il legit imate Child-Refnsal to  support  
i s  cont i~iu ing offense. R. C. .Joh)?80)1. 
666. 

I m p l i c a t i o ~ ~ ,  Repeal by-Bee Sta tu tes  
8 10. 

Imputetl Segligence-See Automobiles 
8 2Ob. 

Imprisonment fo r  Debt-See Coristitu- 
tionnl Law $ l4c. 

Inc30me Taxes-See Taxation 8 29. 
In  Custotlia Legis-Property of insol- 

r e n t  hank i s  in, see P. v. TTllitc,- 
11 111.8t. 300. 

Independent Contractors-See Master 
nntl Se r r an t  $ 1  12, 22. 

Indictment-See Indictment. Indict- 
nit>nt for  homicide see Homicide 
S 14. 

Inheritance Taxes-See Taxation 8 28. 
Injunctions-See Injunctions. Enjoin- 

ing issnnnce of bonds see Taxation 
S 3%. 

I~c~~kec~l,ers-Pro~rietor of, i s  not 
h i l e e  of property of roomer. Wel l8  
1.. ll*cst, 6-56. 

I~~strnctions-See Trial ,  Tit le VII ,  
Criminal Law 53;  instructions in 
particular actions see Automobiles 
8 18h, Homicide 1 27. Kegligence 
8 20 ;  when instructions a r e  not in 
record they a r e  deemed without er -  
ror, Ledford c. Smith,  447: 8. r .  
Caldxell ,  454. Prejudicial  e r ror  in 
instructions see Appeal and  Er ro r  
8 30e. 

Insurable Iuterest-111 property, see 
Insurance 5 17. 

111sura11ce - See 111surance: sure ty  
bonds see lJrincipal and  Surety.  

Il~terest-Jutlgnicv~t may not : I \ ~ : I  rtl 
interest  when verdict cloes not. 
Davi.9 I . .  I)of/~/ctt .  689; Purris11 r .  
JZa r t t~nu .  24% Legal in tc~rr~s t  see 
Usury. 

Invitees-See Segligence 5 4d. 
Issues ant1 T'ertlict-See Tr ia l  9 37:  

in particul:lr :~ctions see .\i~tomo- 
biles 5 1Si. Ilcformntion of 1nstrr1- 
metits 5 11. 

,Jeopardy-Former jcopnrcly s r r  ('rim- 
irial Law § S. 

Jo ind r r  of (':~nscs--Scc> Plrnt1i1lc.s S 2. 
Remora1 of Causes 4n. 

Joint  Enterprises-See 1.0t.k r ,  YorI:, 
605. 

Jo in t  Segligence--See Srgligr,nce $ 6. 
Judges-Resident jntlges. r ight to 

hear  111:ltters pcncliilg in their  clis- 
tr ict ,  see Judges Q 2n : right to  hear  
motions nf ter  orders of nnothcr SII -  
pc,rior ( lourt  judge w e  ('onrts $ 3 ;  
j11clgc.s of rcvwrtlers' eollrts scc 
Courts 8 6. 

Jntlgments-Srr .Jntlgments. Criminal 
Law 5 60. Assault and  Rnt terg  $ 11, 
execution ~ I I ,  see Execution. 

J l~d ic i a l  Notice-See Evidence 2. 
Jury-Jury rolls, challengrs and  e s -  

cept io~is  see J u r y :  r ight to t r ia l  by 
jury see C'onstitl~tional Law $ 17 :  
upon compulsory referrnee w e  Ref- 
erence 5 13. 

Jnstices of t he  Peace-See Jrlsticrs of 
the  Peace;  appeals from. see Courts 
§ 2d. 

.Tnrenile Courts-See Clerks of C ' o ~ ~ r t  
9 1 .  

T'nrheq-In insti tuting :letion fo r  can- 
cellation of mortgage v e  Canccll.1- 
tioti of Ins t ruments  8 6. 

1,::pl)nge-Claim of lappage by ad-  
verse possession see Berru v. Cop-  
po-smi th ,  60. 

T.:>qt Clear Chance-Does not apply in 
nhielice of contributory negligence. 
L L W I R  C.  HI^ tcr, 501. 

Law of the  Land-See Con%titutionnI 
Law 5 # 1.7a, E d ,  33. 

Leases-See Landlord arid Tenant.  
"Legal Depeut1eut"-Defined. Jzrt~ior 

Orcicr 2. 7 ' n t f .  306. 



"1,end"-When nsed in will is to be 
interpreted a s  "give" or  "devise." 
Alloi 1'. Hczc'itt, 367. 

1,ew 1)egrec of the Crime-Sre Homi- 
cide 5 2711. 

1,iability Insnmnc~e-See Insurance, 
Title T'III. 

Libclons Per Se-See Libel and Slan- 
der. 

Iice~lsc. Tases-Sre Tasation $ 2. 
Life Insnmnce-See Insurance. Title 

VI. 
Limitation of Actions-See Limitation 

of Actions; life of judgment lien 
see Judgments $ 21: time within 
which action to challenge calidity 
of bond issue n ~ n s t  he inqtituted see 
.J~vc.P l'. A l a m n ~ ~ r r  COILII~I/. 603. 

"Lo:m"-When used in will is to br 
interpreted a s  "gire" or "devise." 
.-111t?i v. Hrioitt. 367. 

"IJocal AgentH-For service of process 
see Procesr 5 7d. 

Lodging Houses-Proprietor of, is not 
hailee of property of roomer, Wells 
I.. Trrst. GZ6. Liquor found in room 
rented does not sustain charge of 
possession against proprietor, S. v. 
Ho~?forrl ,  746. 

Logs-Contract to sell not reqnired to 
be written, Ti-alston v. Lotor?/, 23. 

Makers-See Bills and Sotes 5 9h. 
JIanslaughter-See Homicide 5 7. 
Maps-Competency as evidence see 

Criminal Law 5 38. 
Married Women--See Husband and 

Wife ; estoppel of married 1von1c11 
see Estoppel 8 6g;  divorce and nli- 
mony see Divorce ; estate by curtesy 
see Cnrtesy. 

Xlnterialmen's Liens-See Laborers' 
and Naterialmen's Liens. 

Mrcl~anics' Liens-See Laborers' and 
J1:rterialmen's Liens. 

Medicine-See Physicians and S l ~ r -  
geons. 

JIenta1 Capacity-Want of snfficirnt 
nnderstanding to manage affairq see 
Insane Persons ; mental capacity to 
esecnte dred see Deeds 5 2a. 

Mining--Liability for damage inflicted 
by explosion see Xegligence 5 3. 

Minors--See Parent and Child : re- 
fusal to snpport illegitimate child i s  
continuing offense, 6'. c. Joht~so?!, 

,566 ; clerk shonld see that minor 
child i s  made party to action on 
gnnrtlimlship hood, ddanzs 1.. 

.2dnn1s, 337; j~lvenile courts see 
Clerks of Court 5 7. 

Jlisjoinder of Parties ant1 (':ruses- 
See Pleadings 5 16. 

JIoney Recei~ ed-Set> Money Received. 
Jtonopolies-Contr:tct held in viola- 

tion of monopoly qtatute, Nlioc Po. 
I . .  Ijrp(rrtniott Str rc. 7.7. 

JIortgages-See JIortgagec : exec~ition 
011 land subject to. see Esecntion 

20;  homestead in surplur after 
forctclosnre see Homestead 5 5.  

Jlotioni in Arrest of Judgment-See 
Criminal Law 5 513. 

JIotions for Rill of Particulars-See 
Pleadings 8 27 : re riew of orders on 
motions see Appeal and Error 5 4Oc. 

Jlotionc: for Sew 'Crial for Sewly 
1)iscorercd Evidenq7c--In trial court 
w e  Trial 5 47: in Supreme Court 
kce Appeal and Error  5 47a. 

JIotions to Sonsuit--See Trial. Title 
V, and particular t tles of actions. 

Notions to Set .ikide Verdict-See 
Trial 5 49. 

JIotionq to Strike Ont-See Pleadings 
8 29: time of m.11:ing see In  rr 
T17cst. 189 : review of orders on mo- 
t i o n ~  see Appeal and Error 5 4Oh. 

111inicip:il Courts-.J~irisclictim of, see 
C o n r t ~  5 7. 

Ilurtler -See IIomici~lr. 
Jfntnal Benefit Afsot iations-Persons 

entitled to paynlen of proceeds see 
1nsnr:lnce 5 ZBb. 

JIntna1 Jlistake-See Reformation of 
Instruments. 

"Nece\s:~ry Expenses"-See Tnxation 
5 4. 

Segliger~ce-See Segligence : abate- 
ment of action for negligent injury 
causing death, IW~itc  r. Cha~loftc~,  

539. 
Segroeq-Jlotion in arrest for exclli- 

sion of Negroes from jury see S. T. 

nf 11. 20. 
Seighborhood Public Roads - See 

Highways 5 13. 
Sew\pnprr\ - Unantliorized use of 

photograph in ertisenirnt see 
Civil Rights 5 2. 
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Sew Trial-Error entitling appellant 
to new trial see &4ppeal and Error 
1 39, Criminal Lam I 8 l c ;  new trial 
for newly discovered evidence see 
Trial 8 47: in Supreme Court see 
Appeal and Error 1 47a. 

Sewly Discovered Evidence-Slotions 
for new trial for, in trial court, see 
Trial 1 45; in Supreme Court see 
Appeal and Error 5 47% 

Sonesperts-Testimony of, see Evi- 
dence 1 46. 

Sonsuit-Sc,e Trial. Title V. Criminal 
Law 8 5Zb ; in particular actions see 
Automobiles 1 18g, Burglary 8 9, 
Food 1 16, Fraudulent Conveyances 
$ 12, Homicide $ 25, Insurance 
8 37, paragraph 3, Larceny 8 6 ; Neg- 
ligence 9 19, Rape 1 8, Receiving 
Stolen Goods 1 6, Robbery 1 3 ;  in 
prosecution for homicide in negli- 
gent driving see Automobiles 32d : 
review of juclgments on motions to 
nonsuit see Appeal and Error 40e. 

Opinion Evidence-See Evidence 
46, 47, 49. 

Parol or Extrinsic Evidence-See Eri- 
clence 1 39: in establishing boun- 
dary see Boundaries $ 5  2, 8. 

Parol Partition-See Partition $ 9. 
Parties-See Parties ; only injured 

party may appeal see Appeal and 
Error 5 3a ;  parties in particular 
actions see Contracts 19. Eject- 
ment § 5 :  strangers are  concluded 
by par01 partition by tenants in 
common, Rober t s  2;. Ius. Co., 1. 

Passengers-See Automobiles. Title 
IT'; passengers for hire, see Car- 
riers. 

Patients-See Physicians and Sur- 
geons. 

Patrons-Of -tore, liability of proprie- 
tor for injuries to, see Segligence 
5 4d. 

Paving Assessments-See Slunicipal 
Corporations 34. 

Per Quod, Words Actionable-See 
Libel and Slander 8 3. 

Per Se. Words Actionable-See Libel 
and Slander 1 2. 

Personal Privacy-Right to, see Civil 
Rights. 

I'erhonnl Services-Claims for against 
estate of employer see Executors 
and Administrators 15d. 

Photographs-Unautliorized use in ad- 
vertisement see Civil Rights $ 2 : a s  
constituting libel see Libel and 
Slander ; competency as  evidence 
see Evidence 5 30, Criminal Law 

38. 
Pleadings-See Pleadings ; pleadings 

in particular actions see Adverse 
Possession 16, Contracts 1 21. 
Divorce 5, Frauds, Statute of, 

3, Libel and Slander 8 10. Refor- 
mation of Instruments 1 7 :  neces- 
sity of pleading of damages see 
Damages § 10. 

Police Power-Compensation Act is 
valid exercise of police power by 
State, Lec 2;. Ewka Gorp.. 4.53. 

Pollution-Of stream, see Waters and 
Water Courses 3. 

Power Dams-See Waters and  Water 
Courses. Eminent Domain 8 2. 

Power of Disposition-See Tirills $ 33f. 
Power of Sale-Esecution of, see 

Mortgages 32a, 32b. 
Prejudicial Error-See A4ppeal and 

Error 1 39, Criminal Law 8lc. 
Premature Appeals-See Appeal and 

Error § 2. 
~'resumptions-Of title out of the 

State see Adverse Possession 5 2 ;  
that person signing note on face is  
maker see Bills and Notes 8 9b: 
from killing with deadly weapon see 
Homicide 8 8 16, 27b; that note is 
under seal when printed word seal 
folloxs maker's name see Limitn- 
tion of Actions $ 18;  presumption 
that crossing is safe when gates are  
raised see Railroads 9 9, paragrapll 
6. 

Prima Facie Case-See Insurance 
9 37, paragraph 1 :  introduction of 
receipts establishes prinza facie case 
see Payment § 11. 

Principals-See Criminal Law 1 8. 
Privacy-Right to personnl privacy 

see Civil Rights 4 2. 
Process-See Process. 
Processioning-See Boundaries. 
Promise to Bnswer for Default of 

Another-See Frauds, Statute of, 
§ 5. 



1 I9c :  docs not apply to skidding 
see Automobiles f 17. merits; life of j n i l ~ m e n t  lien scc 
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,Judgments 5 21 ; time within which 
:~ction to restrain bond issue must 
h instituted see Taxation $ 3%. 

Stolen Goods. Receiving-See Receiv- 
ing Stolen Goods. 

Storcli --Liability of store for injury 
to customer see Kegligence 5 4d. 

Strc~:lmi- -Riparian rights sce Wntcrs 
ant1 Water Courses ; erosion of hank 
rrqnlting from operation of dam see 
Eminent Domain 8 2. 

S t rwt  Assessments-See JIunicipal 
Corporations 5 34. 

Streets and Sidewalks-Liability for 
inji~ries caused by defects in, see 
1Innicipnl Corporations 5 14. 

"Subsistence"-See Dver v. Dyer, 620. 
Sndden Peril-Spe Negligence 5 2. 
Snmmary Ejectment-Parties see 

Ejectment $ 5. 
Summons-See Process. 
Superior Courtq-See Conrts. Title I. 
Slircllarge and Falsify Bcconnt-Sec 

Execntor~  and Administmtors 5 31. 
Surgeons-See Physicians and S11r- 

gctons. 
" S ~ ~ r p r i s e  and Escusable Neglect"- 

S(xtting aside judgments for, see 
Ji~dgments 5 23. 

S ~ ~ c p ~ n t l e r l  Judgments and Esccntions 
S e e  Criminal Law 5 63. 

l'as S:~les-See Taxation 8 40h. 
Taxation-See Taxation. 
Tcn:~nts in Common-Adverse posses- 

sion by, see Adverse Possession 
5 4a ; after parol partition tenant is 
sole owner within meaning of fire 
policy sec Insnmnce 5 22d, para- 
graph 3 ;  partition of lands see Par- 
tition; right of devisee in common 
to have land remain undivided in 
accordance with terms of will see 
Wills 5 5 33, 4 6  

Theory of Trial-See Dent 8. Mica 
Co.,  241. 

Through Streets-See Automobiles 
5 1% 

Timber-Conversion of standing tim- 
her into personalty see Walston v. 
Lozcrv, 23. 

Topsoil - Acquisition by Highway 
Commission by condemnation see 
Eminent Domain 5 6. 

Torts-Release from liability see 
Torts ; particular torts see Xegli- 

gellce, Trespass ; torts committed by 
perwns in particular relationships 
sev Master and Servant, Mi~nicipal 
Corporations, Corporations, Inn- 
keepers : negligence in operation of 
automobiles see Automobiles ; dis- 
tinction between actions in tort and 
on contract see W e l l s  v. T e s t ,  656. 

Town Clerk-Town commissioner may 
not be appointed town clerk with 
additional salary see Ctrrolincc 
Bcach v. Mintz, 578. 

Transactions with Decedent or Luna- 
tic-Competency of evidence of, see 
Evidence 5 32. 

Trcqpass-See Trespass : enjoining 
continuing trespass see Injunctions 
5 6. 

"T'nconditional Ownership"-Sce In- 
surance 5 22d. 

Unemployment Compensation Com- 
mi~~ion-Apl~cals from, ceP Coilrts 
5 2b. 

Unjust Enrichment-See JIoney Re- 
ceived. 

rnlawful  Contract-Partr may not 
recover when it  must make out 
cause by showing contract against 
monopoly statute, Shoe Co. I > .  nc- 
partment Store, 75. 

L'nregistered Deed-Rights of parties 
under see Deeds 5 10b ; ~ ~ n r e g i s -  
tered deeds ac color of title see 
Glass v. Phoc Po., 70. 

Tcrdict-See Trial 8 37, Criminal 
Law 5 54b; directed verdict see 
Trial $ 27; verdict in particular 
actions see Assault and Battery 
8 11, Automobiles 5 18i, Homicicle 
1 28, Larceny 8, Reformation of 
Instruments 8 1 1  ; conformity of 
judgment to verdict see Criminal 
Law 5 60, Judgments 8 17b; mo- 
tions to set aside see Trial S 49. 

Vested Estates-See Wills 5 33c. 
Ward-See Guardian and Ward. 
Warrant-Search warrants, altera- 

tion after issuance see ('onititn- 
tional Law 8 14a. 

Wharfs-Constrnction so a s  to inter- 
fere with adjacent owner's riparian 
rights see O'Seal 2). Rolli~leolt, 83. 

Words Actionable Per Qnod-See 
Libel and Slander 3. 
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Words Actionable Per  Se-See Libel WPA Workers-Liability of city for 
and Slander 5 2 .  negligent injuries inflicted by, see 

Workmen's Compensation Act-See Shapiro e. TPinstott-Salem, 751. 
Master and Servant, Title VII. Wrongful Death-S1.e Death. 

ABATEMENT AND REVIVAL. 

# 11. Actions for  Negligent Injury Causing Death. 
Parcmt's right of action to recover for loss of services of child nbatcs upon 

death of child. Ti71!itc c. Cl~av lo t t f ,  539. 

ABORTIOS. 
# 8. Suffiriency of Evidence. 

Evidence held sufficient for jury on issnc of defendant's guilt of advising 
and procnring criminal abortion. S. z.. B a k f r .  433. 

(Joinder of actions see Pleadings 5 2 . )  

3 4. Civil Action Bused upon 1Tnlnmful Act. 
The courts of a state will not lend their aid to tlie enforcement of a contract 

n.liicli violates its ~~os i t ive  legislation. Sltoc Co. 7.. n c p n r f ~ ~ f ~ t  S t o w .  75. 
Pnrty may not revover mhcn it  must make out its case br sho~ving illegal 

co~itmct. I b i d .  

# 7. Distinction Between Actions in  Tort and  on Contract. 
Si1lc.t~ proprietor of r o ~ m i n g  house is not 1)ailre of persomil property left i11 

n room rented, an action by tlie renter of the room to recovel for his property 
which the proprietor allowed a third person to fake from the room is founded 
in tort, if cause ic: alleged a t  all, arid not on contract. lT7f11t\ I-. Ti7(>st, 6 X .  

ADVERSE POSSESSIOX 

(Acquisition of easclments by prescription see Easements $ 3.) 

I. Sature and Requisites of Title by Ad- !I. Color of T i t l e  
verse Poshe~sion a. TT'hat Consti t i i tes  c'olor of Tit le  
2 .  I ' resumption of T i t l e  ou t  of t h e  S t a t e  13 .  Tinre S e c e s s a r y  1 0  Rlpan Tit le  by 
3. Actua l ,  Hosti l? ,  a n d  Exclusive P o s -  I d i - e r s e  possess lo^^ 

session in G ~ n e r a l  f .  l 'ossrssion w i t h i n  T ~ v e n t y  Years  
4 .  l los t i l e  T h a r a c t c r  of Possession a s  Before  lns t l tu l  ion of Action 

Affected by l!elationship hetn'een t h e  111. Actions 
I ' a r t i es  lli. I'l<.adlngs 

a. T e n a n t s  in ('onrmon l i .  P r e s u m p t i o n s  a n d  B u r d e n  o f  Fronf 
5. K n o w n  a n d  Visible L ines  a n d  B o u n d -  18. Competency  an11 Relevancy of E V I -  

a r i e s  rlrnce 
6.  C'ontinuity of Possession 1 9  Sufliciency of  Evidence 
Y .  L a p p a g e  

9 2. Presumption of Title Out of t h e  State. 
Where the State is not a party, title is conclusirely presn~ned to be out of 

the Statc, C. S.. 426. Lzerr!] v. Coppersmith, 50. 
Fj 3. Actual, Hostile, and Exclusive Possession in General. 

Possession, to be adverse, must be evidenced by acts of don~inion in making 
the ordinary use and taking the ordinary 1)rofits of \rliicli tho land is susc'cll)- 
tible in its present state, and so repeated as to show they are  (lone in tlip 
character of owner and not merely of an occnsionnl tresp.isser. R o q /  1.. 

Coppers?)%ith, 50. 
8 4a. Adverse Possession by Tenants in  Con~mon. 

Where tenants in common, pursuant to p:lrol partition, ta;r possession in 
sereralty, law will presume ouster, and pleadings in  this case held sufficient 
to raise issuc of adverse possession by tenant in common. Lrnrtin v. B I I I I ~ ~ .  
437. 



INDEX. 865 

A1)VEIISE POSSESSIOS-('otitinucd. 

Ij 5.  K n o u n  a n d  Visible L ines  a n d  Boundar ies .  
Adverse po-ession n imt  be ~incler known nntl visible lines and  bonndaries. 

Rc~'r!l 1'. Coppwsm ith, 30. 
g 6. Cont inui ty  of Possession.  

Adverse pos.;ession need not be nnceasing, bnt claimant must show tha t  lie 
has,  from time to time, cont in~io~is ly  subjected the  1;lnd fo r  the  required period 
to the  use of which i t  is naturally snsceptihle. Berry  z'. Coppcrsnlith. .TO. 

Ij 8. Lappage.  
IVhere tile descri1)tions in plaintiff's ant1 defendants' respective chains of 

title embrace in pa r t  the  same land, and the  clefendants. claiming nnder tllc 
cltler title. hnvc no :~c tua l  possession of the  lnppage, title to the  entire l ;~ppage 
is pcrfcctcd in plaintiff if h e  cst:~hlishes adverse possession of a par t  of the  
1:1p1);1gt% for  smell  years under color. B ~ I ? I  1'. Copprrsnrith, 50. 

9 923. \\'hat Const i tu tes  Color of Tit le.  
IThcrt, grnntee in nnregistercd deed conveys by regiqtcrcd deed. regiqtcretl 

d e ~ l  iq c'c~lor of title. Gloss z'. A'itoc ('0.. 70. 

3 13f.  Possession Wi th in  Tlventy T e a r s  Befol3e Ins t i t u t i on  of Action. 
Wlicrr :I person claiming ~int ler  color estnblishes :~drersc. possession for  

seven yc'nrs 1)s llimsc~lf or by those nntlcr whom 1 1 ~  clnims, seizin fo1lon.s the‘ 
t i t le,  ant1 nothing else appearing. he thereafter has  const r~ic t i re  posscssioli 
sufficient to  satisfy t he  statute,  and  is  not reqnired to  show actual  possessioll 
within t\rtlnty y w r s  before the  ins t i t~ l t ion  of the  action. C .  S.. 42!). Rrr.t3!i 2'. 
C'oppo,s)tt if11 . 30. 

3 16. Pleadings .  
IYllerc it is  alleged tha t  tlefcntlnnt's predecessor in title went into possession 

of thv lorits i l l  q r ~ o  pnrsnant to a parol partition between him and his coten- 
: ~ n t s  in common, ant1 tha t  each tenant thcrcnfter held his shnre  so allottetl 
in srrc,mlty :111tl liostilcly to  his cotenants for more than tnc*nty years, the  
n1leg:ltions nrcs snffiriont t o  r;lisv tlie issnc. of t i t lc by atlrerse possession in 
the  tcnant in connnon. C. S., 430. ant1 i t  is cr ror  fo r  the tr ial  court  to  disrck- 
gartl the  11le:i of title ljy atlvcrsc posscw.ion ant1 rc,flisr. to s~ ibmi t  the case to 
tlirk jury. -1loi.ti)t z', Bioid.ti, 439. 
a 17. P l ' e s ~ ~ n ~ p t i o n s  a n d  B u r d e n  of Proof .  

'Tl~cl hn r t l t~ i~  is  on t l ~ c  par ty  clairning hy ndvc'rse possession to sliow the  
rocluirrd poswssion for  thc stntntory pcriotl by the prcpontlernncc of the  cr i -  
clcilcc. I!('i'~',t/ t-. Coppo ' s~ )~ i th ,  60. 
5 1 %  Con~lwtency  a n d  Relevancy of E r id rnce .  

TVllt'rc ~)l;lintiff cl i~inis 11y atlvcrse possession ~ i n d c r  color of title, it is  com- 
lwtc111t for  his witnc~ssrs to tc'stify t ha t  prcdccessors in plaintiff's chain of t i t le 
wcJ1~ri rcspt~ctivt~ly ill possession, "possession" being nsed ill the  layman's senst, 
of ;~cTi~;ll 1)o-s;.cssion a s  a 11i:lttcr of fnct, and tlie witnesses testifying on direct 
iin(1 cross ~~xi l in in :~t ion  of tlie ac ts  of possession ttwtling to  substmitiate the  fact 
of posstw<ion. Iicr.v!l t-. ('oppc't.s~)litlt. 50. 

# 10. Sufficiency of Evidence.  
JVlit~re i t  iu c~t:ihIiqhctl tlint tlie Iantl in controversy is  swamp land, ra luable  

only fu r  timber, evidence tlint plaintiff, claiming nnder known and risible 
lincs :rnd tro~uidaries under color, f rom time to t ime cnt and  sold timber from 
the  tract  for over seven years. is  sufficient to tnke the case to the  jury. B~,I .I ,u  
2'. C'opp!'?s)ii it11, 50. 



a 2. IA:rl,ility f o r  n ; rmagc I n f  ictcscl  1)s I)on~c>stic . l n in~n l s .  
('11. 116,  st^. 7, l'nblic Laws of 1!)1!), tlocv not impost, 1i:tl)ility on :I ('01111ty 

in i ts  czorpor:rtc c9al~:~c'ity for  t ln~n:~gc~s  to  pctrsol> o r  propt'rt:: c8:rllscvl 11y tlogs, 
:I ( . h im  for s11c.11 ~ : I I I I : I ~ ( ' .  w11('11 ~ s t : ~ l ~ l i s l ~ ( v I  1111(11,r t l ~ ~  statlite. lwi11g 1\:1?.:1111(' 
o111y (111 ~ r ( l ( ~ r  of t 1 1 ~  110;1r(l of ( 2 0 ~ ~ ~ ~ ~ ~ i s s i o ~ ~ ( , ~ . s ,  :11i(1 t1io11 only fro111 I ~ I I I I I ( > . I . ~  
(lcsriv(d fro111 tht5 t a x  ~ I I  (logs t11or1~i11 impo.wI, :III(I I I I ( I I I ~ ~ I I ? I I I . Y  will 110t Ii(% 
:lg:rinst tllv c40nllty to  cw~npc~l 1):1yluc11t of snc41r tln~xr:tgc' 11poll :1llrgntic111 t11:ll i t s  
I~o :~ r t l  o C  caonm~issio~ic~rs :~ r t ) i t r :~ r i l y  rclfrlscvl t o  :~pl)oilrt n jury to i ~ ~ ~ . ~ s t i g : ~ t ( i  t11(1 

( , I : I~ I I I  :IS r(v111irwI 11y the  s t : ~ t ~ i t v ,  p I :~ i~~ t i f f ' s  ~ P I I I C ( I ~  O I L  t11f' :11log:1ti1111 11(>i11g 
:IW illst t ll(l 1)o:tsd of C ~ I I I I I ~ ~ R S ~ ~ I I ~ ~ ~ . ~  to (.oi11~)(~1 1 li(~111 to : ~ r t  as: rtq~lil.(yl 11y t 110 

st:11 11i(~. Me,, I li,s/c~l. 1.. ~ -~l l l rc , t /  (~Ol/llI!/, 20s. 

c e p t i o n s  J f l  I : $ ~ v i t n  of i b , ~ r t i c ~ ~ 1 ; 1 r  C \ , , c ] > l i , ~ n s ,  
S .  'rheorv of  Trial  1 ~ ~ 1 1 ~ ~ 1 ~ n ~ s .  O t x l ~ r - ,  ; in , !  . l ~ ~ ~ l ~ n ~ t ~ ! ~ t s  

111. Keqrlisitrh an11 I'roc'reclings for .\plv?al ,, . lu~l~1nt~nts o n  1 : ~ ~ ~ ~ I ~ n x -  
IOL?. l.-~l>ng : ~ n , l  scrvlc~~ < I €  ( ' :IS? o u  A L P  1, O r < l < r s  o f  X l < ~ l i o n s  10 S I r ~ k e  0 1 1 t  

p < , , < i  v c l r \ l t r s  u lwn  :,lotl<,lw f i l l  11111 <,P 
\ 'I. The Record I'ro~wr l ~ : x r t i ~ ~ ~ ~ i : , r s  

2111, ('orre<.tlon of  I t<  c'or,l I , .  .lu<lfilurnts c,n l l o i i o n s  t ! ,  Sc8n.;lllt 

# 2. Judgn lcn t s  Appc~alablc:  I ' rcw~rr tu i~r  alppc.nls. 
.\II n],pc:~l from ; I I I  ortlcr tl(~nyi11g tlc~fcutln~rts' motion to \-;~c:~tc' :III :~tt :rrh- 

111v1it is  ] ) ~ P I I I : I ~ I I ~ C  w11cr~ tlic t r i ; ~ l  c1111rt : ~ l l o ~ v s  1)1:1intift' to n~11(,1i(l l ~ i s  ( Y I I ~ I -  

] ) l :~ i~i t  :11i(1 :~fXdavits. sinc'<> w11at : I I I I ~ , I ~ ( ~ I I I < ~ I I ~ . ~ : .  if :lily. will Iw 111:1(le :IIIII tll(1ir 
ciff(~cT 11l)on t l e f c ~ t d : ~ ~ ~ t s '  ~no t ion  C:IIIIIOT Iw d ~ t t ~ r ~ n i r i ~ d .  lfc9cI,.ii~s I.. C : ~ I I I ~ '  1'1.c- 
s c ~ l . c ~ ~ s .  ! M i  

111 this :rc'tio11 (111 :I l~oJ i (~y of  i ~ i ( I c ~ ~ ~ ~ i i t y  i ~ i s t ~ r a ~ ~ ( ~ .  i ~ ~ s n r c r ' s  : I ~ I W : I I  I " ~ O I I I  

~ W ~ ~ I I I C I I ~  of t 11~  S11p~rior ('011rt :~ffirrning the  jntlgmcnt of t l ~ c  ninnic.ip;~l court  
in i~~sn ro t l ' s  favor. with the motlificxtiou i lmt  :III issnc :IS to the  :nno~iut  of 
t he  rworc ry  h0 sn l~n~ i t t e t l  to a jnry. is lrtltl ~ r r t ~ ~ i i n t ~ ~ r c  nl tl is tlisn~issctl. 
I)ist~.ibrrti~!(/ Co. z'. I?IS. Co.. 665. 
ff 3a. I'artirs W h o  lI?y .11)p(.:11. 

TVllt,r~ by er ror  the  judgniri~t  of  the roilrt tlircvats (ltf(\1111:111t to pay I I I O I I P ~  

into co11rt for  tlic 1)enc)fit of c l c f ( ~ ~ ~ t l : ~ ~ ~ t .  ~ ~ l : ~ i ~ l t i f f  is  110t tl1(3 i ~ ~ j n r t > ( l  pnrty on 
the record :IS cc3rtifirtl. nntl h is  : I ~ I I I ( > ; I ~  \vill l,c tlis~nissc~tl. ('. 8.. 632. Ucrgntl, 
1..  raga)^, 773. 



Ua. T i ln r  of T a k i n g  i)bjections a n d  Exceptions.  (To  s t a t emen t  of 
content ions  see Tr ia l  3 3 3 . )  

lCscel)t io~~ to rein:~rks of counsel i n i ~ s t  be taken a t  the  t ime in  order fo r  
;~ssignment of e r ror  to 11e considcretl. lark c. I-orli. 6%. 
# 8. Tllcory of Tr ia l .  

JVllrrr :I par ty  c.ontends in  t he  Snpcrior Court  t h a t  no contract  existed 
I ~ , t \ r e c n  hiin :ind the. tltlvcmc par ty  u t  the  time, 11c may not contend on itppenl 
to the  Snl,rcme C011rt t11;it the  contract  allcged is  11ot binding o r  enforcenblt.. 
since thc. :ippcal will follow the  theory of tr ial  ill the lower court. 1 ) c ~ t  2:. 

Jlicu C'o., 241. 
# l o b .  F i l i ng  a n d  S c r r i r e  of Case o n  Xpprs l .  

'I'hc. a l l o n i ~ n c ~ r ~  by the  jildge of t l ~ c  Sulwrior Coart  of appellee's motion to 
s t r ike  out nl)l~c~ll:~nt 's  p l~rpor ted  statement of case on appeal i s  without er ror  
u p o ~ ~  the court's fintling t h a t  the  statement of case on a p ~ e a l  was  nett tiled 
i t i  I t i  : l o r d .  Pnrrisll c. I l a r t r ~ ~ t r ~ i ,  248. 

9 30b. Correct ion  of Record.  
Wherc it is p:rtcsnt t11:lt t he  judgnlent :IS certified used the  word "dcfcncl:~nt" 

vvht?re the wurtl "plair~tiff" was  intrndtxl. resulting ill :in i ncons i s t e~~ t  :111cl 
mc~nniuglcss j l~tlgmcnt,  i t  is the duty  of t l ~ v  trixl collrt to  correct the  record to  
spc:~l; the  trntl i ,  c i thr r  on application or t,z I I I ~ I Y J  ~11ottc. R U ~ U I I  c. Rrryutc. 763. 
# 31. S l i ~ t t c ~ s  Xot Appenr ing of K c ~ o r d  1)cemcd \Vithout E r ro r .  

JVllcrc. charge i s  not in record i t  is  prcsumed correct. Lcdford v. S m i t l ~ .  447. 
# 1 F o r  F a i l u r e  t o  Makc  O u t  and Serve Stat.c.n~cnt of Case o n  Appeal. 

k':~ilnrc~ to Imrc a statement of case on appeal docs not ipso fur to  work :I 

t1ismiss:rl. 11nt the  Snprc>ine Court may reriew thc record propor for cLrrors 
: ~ ~ l ) c ' ; ~ r i u g  upon i t s  face. l V o ~ i . ~ / i  1. .  I ~ u I ~ ~ I ~ I u ~ I ,  248. 
# 87b.  3 l a t t e r s  i n  1 ) i s c~o t ion  of Lower  Court .  

A motic111 fo r  c l ~ n n g ~ ~  of rcbilnr for  conrc~nicncc~ of \ritnt.sses :111(1 to ~ ~ r o m o t e  
tlic cxnds of jilsticc is  iidtlressetl to  thc  sound discrction of the  triill judgtr. :lntl 
his i ~ c t i o ~ l  tl1(~rtv>11 is not r ev i (v i l l~ l c  upon :1pp(~i1 cnxwpt ~ l p o n  :il)use of tliscw- 
t i o ~ ~ .  B o ~ r r ~ r t l  1'. ('otrch C'o.. 201. 

h p p l i c a t i o ~ ~  for  bill of partiCulnrs is  nddrrasctl to discretion of tr ial  court ,  
:111tl co~u't 's  rn l i l~ f  t l~crcon is  ordinarily not rericw:~l)lc. Y'icklc r.. Uobyootl. 
C '.) 
t OM. 

JIotion for  bill of p i i r t i c ~ ~ l a r s  is  :ldtlrcssctl to  discretion of t r ia l  vorirt, :111d 
Iris tlisposition o f  t l ~ c  motion is not ordinarily r c ~ i e \ v i ~ l ~ l e ~ .  Y'iclilc c. Uohqootl, - .., 
1 G-. 

# 3%. I'rc~sunlptions a n d  Burden  of Showing E r r o r .  
\Vl~c,rcb tlic Snl)reinc ('ourt i:, ercnly divided in opinion, one Justice not si t-  

t i l ~ f .  tht' j u t l g ~ n r ~ ~ t  of the  l o n e r  coiirt will be :tfiirincd without becoming a 
prcwvl(,li t. f ~ r t t t ~ c u  11 1.. 1T~iIsot1, 333. 
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APPEAL ASL) ERROII-C~i!titirtcd. 
5 30a. Prejudicial and Harnlless Error in General. 

13:rrl)r in actmission or exclusion of evidence mnst he mater ia l  to enti t le 
nppellant to new trial .  Crztrgcr?tics 7.. MrLa ~ c - R o m ,  397. 
5 39d. Harmless and Prejudicial Error in Admission or Exclusion of 

Evidence. 
W l ~ t ~ r c  p l n i ~ ~ t i f f s  cstnhlisl~ t ~ x - ~ n t y  years : ~ d r r r s e  possession, e r ror  in ntlmit- 

tiirg e ~ i d e n c e  of color of title is  immaterinl. O?cms  I . .  Ll tn lho  Co.. 133. 
L \ d n ~ i s s i o ~ ~  of testimony lrcltl Imrmlrss in r i cw  of other competent eridcxnce 

a11c1 c o n t e ~ ~ t i o ~ ~ s .  Ihid.  
The  : ldn~ission of certain tcs t imo~r .~ .  over objection crnl~iot he hcltl prejutlicial 

wl lc l~  other t c s t i m o ~ ~ y  of like effect is  admitted without objection. Li 'o i in~d 
L'. Ii1.s. Co.. 1.51. 

Esc lns io l~  of i ~ n p e a c l ~ i n g  evidence held not prcjntlicinl where effcrt thtrcof 
was  ol~tainctl  I)$ c ros s -e sn~n i~ la t io i~ .  I-or/; 1 . .  York.  695. 
# 39e. Harnlless ancl Prejudicial Error in Instructions in General. 

n'llcrc n chnrgc cwo~lconsly  inclndw fo r  t he  jury's cons i~ l e r : I t i o~~  e lc~r l t~nts  
of d:~rl~:rgc~ not snpl~or ted  11y allcgntion o r  r r id t~ncc .  :I ni>\\- tr inl  \rill he 
:r\v:rrtlcd since i t  ni:ts- not 1)e deternlined 011 appeal 1rhrt11c1- thc  rcrtlicr Ivns 
:lffcctctl by cr ror .  )-orttlg 1 . .  I,criii, 755.  

Ilrstrnctiou tha t  speed in  excess of 45 miles per hour  conslitutctl n t>gl igc~~ce 
/lf't' ac 11c~lrl not ~~rc jn t l i c in l  e r ror  in view of evidcllcc t ha t  ca r  \vns heill:: tlrivc'~~ 
:lrolu~tl cwrw on wet p:ircment. 170t%. I * .  Fork. 6%. 

5 30g. Harn~lcss and Prejudicial Fh'ror in Placing of Bu~rden of Proof. 
I-(nrtlcn of proof i s  sn l~s tnnt ia l  r ight,  n11tl rrrollcons placing of I~nrtlcn of 

proof cnti t les aplwll:rnt to  new trial .  7l.illinms I . .  Itis. Co.. 516. 
# 4Oa. Review of Judgments on Findings. 

17po~i  nppt,nl f rom jntlgmcnt supported by fintlings of fac t  of the  rcfcrce 
n y ~ ~ r o v t ~ l  by the  jntlge, the  Snpreme Court  mnst detern~iile only n-l~ctl~c'r 
tlwrc \\-:IS : I I I ~  ovidcnce to support  the  findings. A"tiiit1i 1 . .  I,q!t?d I31tnA.. 7!>, 

N71tl1.e tlw fintlings of fac t  of t h r  refercxe a r e  s l~ppor tcd  hy evidenc.c tint1 : ~ r c  
: ~ l ~ ~ ) r o v i d  1)s tlic t r ia l  court. judgment in nccordnncc with rorrect ro11~111sio11~ 
of 1:1w I)asctl on the, f;tcts will Ile nfirnled. I1c11t 1.. .Vim Po.. 241. 

IYl~crc, wrt:lin finclings of fac t  :Ire safficimt to  sllstain the  j~ i t l g~ncn t  tlisrriiss- 
ing t h e  action fo r  t ha t  plaintiffs linvr no stmlding in court  and  nre  not entitltvl 
to mnilltnin t h t ~  nctinli, other finclings in rcpl r t l  to tht. motires of t l c f c ~ i t l a ~ ~ r s  in 
agreeing to tlo the  ; ~ c t  songlit to  I)e restrainctl. ;lrc. immnter i :~ l  xncl shonl(1 I)(: 
s t r i c l t e ~ ~  from the rcrortl. Boilc!~ 1.. Light ('o.. 7GS. 
# 4Ob. Rwiew of Orders on IIlotions to Strike Out. 

'I'l~cl refusal  of ;I motion to  s t r ike  out c-crtnin n l lcg; l t io~~s  will uot he hcltl 
prcxj\tdicial wlre~i all  cvitlci~cc relntiug to s11c1l :~llc#:itions is  c~xclntletl a t  the  
trial. 111 I T  TT7cst, 189. 

J ~ ~ c l g r n c ~ ~ ~ t  t l c ~ ~ y i ~ ~ g  rnotion to strikt. out lrclfl not prcjntlicinl. a s  mat ter  may 
Iw I~ss t  t l t ~ t t ~ r ~ n i ~ ~ ( v l  11y t r i t ~ l  c ~ j ~ ~ r t  I I ~  nl l ings O I I  (bvi ( l t~~ic t~ .  I ~ ~ t d i ~ ~ i c l ~ ~  r .  I?. A'.. 
M4.  

jj 40c. Review of Orciers rpon Motion for Rill of Particnilars. 
&\II xgplic:~tion for  :I bill of pnr t imlars .  ('. S.. X 4 .  or  a motion to r c q ~ ~ i r e  

a 11ltwdi11:: to htl ~ i i :~ t I t~  m o r ~  definite nntl cc'rtain. C. S.. :3i. i s  1 t l t l r ~ ~ s ~ ~ 1 1  to  t he  
tliscrction of thc, t r i :~ l  c o ~ ~ r t .  :ind his rllling t l ~ e r ~ o ~ ~  in tllc t~sc~r(. isc~ of sll(<ll 
tliac8rctio~r is  ortlin:~rily not rcvic~wnl)lc. Irnt it is  c r ror  for  tlic tr ial  c.onrt to 
rule t11crco11 :IS :I ~n: r t tc r  of 1:1\\- n i t hon t  the  escyrc.ise of t l iscr~,t io~t.  7'ir,l<lc3 v. 
Iiohyootl, 7 6 2  
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APPEAI, A S D  ERROR-Co~lti~rirctl. 
§ 40e. Review of J u d p ~ e n t s  on Motions to Nonsuit. 

Even though the  evidence relied on by the  tr ial  court  in refnsing defendant's 
motion to nonsuit i s  held incompetent on appeal, the  motion will not be 
allo\rcd. since. if t he  eridence had been esclnded upon the  tr ial ,  defendant 
might then h a r e  snstained his case with other eridencr.  Midgctt 2'. A7clson. 41. 
§ 1 .  Questions Seces sar~  to Determination of Cause. 

Where the  rights of tlie parties a r e  determined by the  decision on one ques- 
tion of law, other qneqtions disc~issed in the  briefs nerd  not be decided. Slroe 
f'o. 1 . .  I ) r~par tmc~~r  t Rtorc, 73. 

Where i t  i s  decided on appeal t h a t  t he  judgment of nonsuit was  properly 
entered for  wan t  of evidence of actionable negligence, other exception< need 
not be considered. Collalia?~ v. Rohtr ts .  223. 
5 47a. Sew  Trial for Xewly Discovered Evidence. 

JIotion in Snpreme Conrt fo r  new t r ia l  for  newly discovered eridence 
allowed in th is  case. Litwwio?i r. T701!?i. 177. 
a 49. Force and Effect of Decisions of Supreme Court. 

A decision of t he  Snpremf~ Conrt  is  authority only a s  to  mat ters  therein 
decided. 1 1 1  rc  Trcst. 189. 

. iPPEARASCE. 
1 .  Special Appearance. 
Special appearance anti motion to  disniiss fo r  want  of valid service iq proper 

procedure. I ) o ~ t o ) r  1 ' .  T7a.ysiliadcs, 513. 

ARBITRATIOX AND AWARDS. 

5 1.  Sature, Requisitrs and Validity of Remedy. 
The  Cniform ,\rbitr;ttion Act, ch. !)-I. Pliblic Laws of 1927. N. C .  rode .  

PRS ( a )  ( s l ,  does not esclude the  common-law remedy of arbitration,  hut  is 
c.um111atirt. and concnrrcnt thereto, and  the  ac t  does not prevent the  parties 
to a controrerqy f rom contracting by parol to submit the i r  differences to  
arl)itr:ltion i n  cases where a parol agreement on the  snhject mat ter  would he 
enforceal~le,  and  a n  award  reached m d e r  the  p a r d  agreement to  a r l ~ i t r n t e  
will not be invnlidated by reason of failnre to follow in all  respects the  niethotl 
and procedure prescribed by tlie statute.  Coprley c. Parli8, 217. 

ASSAULT A S D  B.ITTERY. 

§ 11. Verdict and Judgment. 
Where jnrg rc tnrns  verdict of simple awanl t .  court may not impose impris- 

onment fo r  more than  th i r ty  (lays. S. 2.. Palm?, 10. 

B T T O R S E T  A S D  CLIEST.  

# 9b. I'PI'SOIIS Liable for Fees. 
I n  th is  action by attorneys against  husband and  wife to  recorcr fees for  

profwsion:~l scrriccs, the  evidence farorahle  to plaintiffs tended to  show tha t  
tlic hnsl~antl  had tlecded land to  tlie wife subject to a mortgage. t ha t  plnintiffs' 
s c~ r r i cw  ncXro r t~nt l r r rd  in a n  action ngninst the  liushantl alone to foreclose 
the  mortg;rgc, ant1 tha t  the  wife lrncw of the  action nnd t h a t  i t  hntl been 
adrant:rgcouslg sc t t l c~ l  hy conipromisr~, and tha t  there  was  no c20ntrnct made 
directly Iwtwct'n t he  wife and  plaintiffs. Hclrl: The eridence is  insufficient to  
he s11111nittetl to t he  jnrg  011 the  q ~ ~ e s t i o n  of the  wife's authorization of t h e  
fmplognwnt of pl:~intiffs for  her  or on a n  implied contract by her  to  pay 
~rlailttiffs, and thc~ wife's motion to n o ~ ~ s n i t  shonlrl h a r e  been a l lo~ red .  I'ou)?g 
c. Lttcas, 104. 



# 12. J ) i s l ) i t~m~<~n t  I?OCC'~UI'C a n d  P~ .ocwdings .  
:Ittor~lc.y m l y  11c d i s h r r e t l  11y Jltclicinl or s t a tn to r j  procedure. I n  vc 

l\.f>St, IS!), 
Thi s  Stilt? rcclnires :IS high a s t :~nt lnrd  of conduct for  at torneys a s  i s  c~lse- 

!vl~cris r c q ~ ~ i r c ~ t l ,  hnt the right to pr:1ctic2e may not I)r rrvolrrd withont clne 
~ ~ r o c ( ~ s s  t)f h w .  Ibid.  

I n  t l i s l )nrn~r l~t  l~rowctliugs had in conformity with the  1t.gislative mc~tlrod. 
(311. 210. 1'nl)lic J ~ ! v s  of 1933, rwpontlrbnt'r; escc~ption on the  ground t11;lt thcl 
p r imwl i~ rgs  c1rpri~c.d h im of h i s  r ight to  t r ia l  by jury  is  11ntennt)le whrn t h r  
mat ters  ill i s s w  :1rc t le t r rmi l~td  1)y a jury  npon his nppc'nl to the  Snperior 
('1111rt. lliid. 

.I respontlrnt in t l isl~nrment procwvlil~gs lrntl in conformil y wi th  thc. 1cgisl;l- 
t i n1  rnrtlloil ( ' a n ~ ~ o t  s u ( ~ ~ e s s f u l l y  contend npon :rppral to  t he  Superior Court  
tbnt  all proctwlings prior to  t he  t ime of t r ia l  in t he  Snperi'nr Conrt  mere voitl 
a s  b(411g \vit l~ont w ; ~ r r : ~ n t  of Inw when he  participated therein, without objw- 
tion. s i n w  the  procrctlings nro civil in ~ ~ a t n r t .  ra ther  than criminal. nnd tl~c. 
o1)jrction Iwi~lg I);1sr4 11p011 :I (~onsti tutionnl right \vlricIr may  h r  \ w i ~ c > t l  1)y 
cspress  r o ~ ~ s c n t .  f;rilnrr to assert  same in a p t  time, o r  I)y condnet inc~or~sis t i~nt  
with n 1)iirl)osv to insist npon it .  l h i d .  

111 :I lvgisl:rtivci t l isl~;rrn~cnt ]~roccetliny, n motion to s t r ~ l t e  f rom t h r  cwni- 
1)1:1inf :~ l log :~ t iow ~ . ~ l : ~ t i l i g  to ~ n n t t e r s  o~cnrrin:: prior to t h r  r f f r c t iw  (1:1t~ of  
(.]I. 210. l'iil~lic~ T,:I\\.~ of 1033, i s  too lntr. w l i e j~  not mntlch until a f tor  t h r  jury  
11:1s Iwtw in~p:~ni~I(vl ,  ('. S., 537. I7)id. 

'Shti 1'01'1i(', cwxc,. 209 S. C.. ($93, is  not a i ~ t l ~ o r i t y  fo r  climinnting offcnstw 
c.onmittet1 prior to 1 .Jnly, 393.1. tlw effective tlntr of tlw ncr incorporating t11v 
St:lte Hnr. Ibid. 

.I t l ~ ~ n ~ n r r c ~ r  to  t he  t~vitlencc I~cwring upon c o r t i ~ i ~ ~  csll;lrgch:l in (lisI):~rrn('l~t is  
c w r r t ~ ~ t l y  o\-chrr~il~vl w l ~ t ~ n  tl~crc. is  m o w  tlliln :I sc . i~~t i l la  of ~vi(Lei1ce supliort i l~g 
thcS c11arpc.s t.v(>11 tl1011gl1 the  crit1rnc.o rc~lnting t11c.rcto i s  conflicting. 17)itl. 

IV l~e r r  a t torury  c.ll:~rgcd wit11 r n ~ \ ~ c ~ a z l c m t ~ n t  tsnters 1)lc.n of guilty of lnis- 
t l v r n r : ~ ~ ~ o r  :rnd c .onse~~ts  to rc,vocxtio~~ of licc~~sc,. I I ~  111:ly 110t tl~t'rc':ifl('r corn- 
p h i n  of s11c.h r t~vov i~ t io l~ .  A'. 1.. Rtr!~, 74s. 
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# 8. IJue Care  i n  Opera t ion  in ( icnera l .  
I l ~ s t r n c ~ l i o ~ ~  OII question of judgmc~r~t  required of motorist confronted with 

r g ~ y  1 i l i o t  e r r  H ~ i l I o ~ l i  I.-. Williurtls, 113. 
\ ' i o l :~ t io~~  of o r d i ~ ~ a n c e  reqniring rnotorists to  stop before entering thrt~ngll  

s t ~ ~ ~ s t  i~~tc~rsect ior i  is  negligence lwr .re. Pearson c. Llcther, 412. 
# 1%. Speed i n  General .  

' ] ' I I ( ~  st:rt~:tc>s prfscribc c e r t ; i i ~ ~  mnsininm limits of speed, but  a motorist 
I I I I I S I  ; 1 1  :111 times operate a rchiclo with tluc regard to  the  width,  tmflic, : I I I ~  

( ,oi~(li t io~r of thv highway. I ~ l i t ~ ! j ( ~ t t l ~ e ~ ~ y  1 7 .  Ifoleiglt, 549. 
111strr1c.tio11 t h a t  speed in exccss of 4,; miles per hour mould constitute nrgli- 

g(&i~(v> 111.r xet lrc,ltl uut prcjndic4;1l vrror in view of fac t  t h a t  c a r  was  1)eillg 
t i  r o 1 1 1 1  e r e  I t p v ~ t  1'0rli 1;. York, 695. 

# l*. l h u l e v a r d s .  
IVhilc the  failure to  stop before xttcmpting to cross a through street  inter- 

s p c t i o ~ ~  ill ~ i o l a t i o n  of u municip:tl ordinance is  negligence per s ~ ,  a vehicle 
tr:lveli~rg  long tlie through strccst tlocs not havc  thc  right of way at  the  inter-  
scy,tion i f  :I rrhicle f rom thc cross strclct is  already in t he  intersection before 
l l ~ c  ~cbl~ic.l(b traveling along the thro11g11 strc.ot is  near  enough the  intersectioll 
to co~is t i tu tc  :rn immediate hazartl. I'c'rrrwon z'. Luther ,  412. 

17. Skidding.  
I.;ritl(sr~cc~ t11:lt defentlant droves his (.:II. >5 to GO miles per hour on a met 

liigh\vay illto a sha rp  eurvc, t ha t  t11v 1irc.s of the c a r  were worn smooth. and 
t h : ~ t  thc~ w r  slridtled, r t w l t i ~ l g  in 1 1 1 ( ~  in jury  in snit, i s  hc,ld sufficient to  I)c 
s ~ : l t ~ n i t t c ~ l  to the  jury, i t  heing fo r  1110 jnry to tlctrrminc wlietlier the  slridtling 
w:ls t l ~ v  rt5s1~lt of defr111tlant's :~ll(>g:.c~l ~~ctgligcwcc in operating the  ca r  and  
~ g l i g ~ r e  I l i  to i i s  I I s f  t i  Yorli I:. Yorli. 60:. 

1:c:s ipscl lorlt~itccr does not :rl)l~ly to sl i i t l t l i~~g of automot)ile on h i g l ~ ~ v a y .  
( ' lodf(~lto.  u.  H7ells, 823. 

Slcitldi~ig of a n  automobile is tlro slig1)ing sideways of the  wheels of thc  
car,  rcbsultillg in the  illability of 111e (1rivt.r to  control the  movement of the  
car ,  ilntl plaintiff may not s ~ ~ c ~ c w f ~ ~ l l g  cont(l11(1 t h a t  the  :lccident w:ls not 
cttnscstl by skidding n1ic11 his o w ~ l  csvitl(wcv discloses t ha t  the  ca r  zig-z:~ggrtl 
:Icross the l i i g h \ ~ : ~ y  011 \vet p :~rcmcb~~t  and  riln off the  road into a ditch, espo- 
cinllg when one of plaintiff's on.11 w i t ~ ~ r s s c ~ s  tvstifics tha t  the  c a r  seemed to be 
sltitlding. Ibid. 
§ 18c. Cont r ibu to ry  Negligence. 

( 'o~i l r ibutory  negligence in failing to stop :rt t h ro l~gh  street  intrrsection lrcyltl 
f11r j11r.v : I I I ~  I I O ~  to eoi is t ih~tc  l)ar :IS m : ~ i t ( % r  of I:Iw. I '~co. . so~ I:. L f i t l r ~ r ,  412. 
# 18cl. ( ' onc~r r r ing  a n d  1ntervc.ning Scgligcmcc. 

\\'llcrc oli(! driver negligently h i t s  11ctl(~siri;1n. :111tl sccond tlrivcr negligci~tly 
~ I I I I S  ovt3r l1c8r v-1kiki 1yi11g ~ I ~ O S I I ~ : I I ~ ~  i l l  s l r ( ~ ~ t ,  11otI1 (Iri~csrs :IW jointly l i :~I~le .  
l,c,rc-is r.. I1 I ~ I I  teal', X 4 .  
8 18g. Sufticiency of JCritIrnce a n d  NOI~SIII'I. 

lVl~t~r( i  I I I ( ~ I T  i s  evi(1(>11ce t h : ~ t  i ~ ~ l ( ~ s l z ~ t t ~  \Y;IS  i ~ ~ , j ~ ~ r ( , ( l  :III(I ltill(d :IS ; I  ros111t 
of th(' rtc'gligc~nt olwr;ttiot~ of his ;11111)1nol1il(~ I I ~  0111> of t l ( ~ f ( ~ ~ ~ t l : ~ ~ ~ t s .  :111tl t.011- 

f l i c l i ~ ~ g  cvitlt.nce o ~ i  the. question of i~rtc.st;~tcl's vontribntory nt~gligeiicv, the  
t l ~ ~ f c ~ ~ t l ; ~ ~ ~ t ' s  n~ot ion to 11ons11it is  lbrol~csrly tl(~~ric~tl. I,csrc.i,~ 1.. Ifrottc'r, 504. 

IC~itl(~lrc.o t h a t  sl i i t l t l i~~g was  r r s~ l l t  of ~ r ( ~ g l i ~ ( - ~ ~ ( ' v  lrc21el sr1flic4o11t to I)(, snl>- 
rnittcd to  tlie jury. 1'0r1; a. Yot'li, ti!)T,. 

I~ :v i t l (~~~c~c~  hold i~lsufticiont to show t l ~ t  sl t i t l t l i~~g was  r c~ .~ l l t  of ~legligcrlc'c'. 
C'lodf<,lte,r v. Tt'clls, 823. 
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. \ T . T (  )JIOIIII,ES-C'O~I t i ~ ~  ~ii,tl. 
5 18h. Ins t ruct ions .  

Where there i s  no nll(~g:ltiotr o r  evitlcncc~ tha t  t l e f c ~ ~ t l ; ~ ~ ~ t  tlriver fniled to  
g i r c  a n.:lrning signal requiretl of him 1)y t l l ~  s ta tu te  llntler the  c.ircumstanccw. 
i t  is  e r ror  fo r  the  court  to c11:rrgr t-he 1:1w rcv]niring t h c  gix:ing of such signal, 
since t11e e011rt is  r c q ~ ~ i r ( d  to (41~:~rg(k the  law :lrihing I I ~ O I I  t 1 1 ~  (~vic11~11c.e. (', S.. 
334. Fcrrro~c c. Tl'lcite, 37G. 

111strnctiori in regard to nc'gligc~ncc nnd prosirrl:ltc vnrlsc3 in c~~ltt ,r ing throng11 
strcwt intersection held witliont error.  I ' c f l~ . so~~  1.. I,~rtlrcr. 412. 

instruction in rc>gnrtl to legal effect of sl)cwl ill cssc~c'ss of' 4.5 n ~ i l c s  lwr ho11r 
hi'ltl not prejudicial. Z'orl; 1:. T70rli. 6!)5. 

# 18i. I s sues  a n d  Verdict .  
I'nilurc to s111)nrit s rpnra te  i s s l~cs  ns to ~ l o g l i g c ~ r c ~ ~  of t l (~ f~~n t lnn t s  cllargetl :IS 

joint tort-fensors 11cld not error.  L c ~ v i s  1.. I i~ i r t tc r .  504. 
5 19. Guests '  Right of Action f o r  I n j u r i c s  in Gciic~~.:~l. 

I<Cvitlmcc t h a t  innnlwrs of :I par ty  ritliug ill :III : ~ ~ ~ t t ~ m o l ~ i l c  nncler a n  ngrce- 
m ~ l l t  with the  t l r i r r r  thnt they shonltl fnrnish t110 111111'11 :I 1111 ( l i r i tk  C S ~ P I I S ~ S  

of g:lsolinc~ nut1 oil. lrczld s ~ ~ f f i c i t ~ ~ ~ t  to snpport  ] ~ l ; ~ i l ~ t i f f  g ~ ~ c + t s '  c ~ ~ n t c ~ l t i o t ~  t h ~ t  
tllcsy \rc,re not "guests witllont lx~ynrcnt" wit11i11 111(, I ~ I ~ : I I I ~ I ] S  of :I South ( ' : I~o-  

l i u t  s ta tu te  reqniCing snrh  gnc~stn to prove :III  : I ( Y ~ ~ I ~ ~ ' I I ~  \ r : ~ s  in tc~t~t io~rnl  o r  IT-:IS 

c:rnsrtl Ilg recl;lcw i1isreg:rrtl of r ights of others in ortlor to recorer. S. C. 
('ode. 590s. Cloi l fc l to  2.. Trfllls, 823. 

9 20b. Imputccl Scgligcwcc.. 
Scg l ig r t~ rc  of d r i ro r  will ]lot I)(, impntctl to gnibst ~ u ~ l ( ~ : < s  gr~csst has  sotnc 

c - o l ~ t r ~ ~ l  o w r  t l r iwr .  or they a r e  c.ng:~gctl ill joillt cs~~tcxrpri:w. 1-or/; 1.. I-or./:. 
fi!)R. 

# 22. Act ions  by Guests  rind Passcngcbrs. 
( ' l ~n rge ,  ronstrncvl :IS :I whole. 111,lil  rot o I ~ j ( ~ c ~ t i c ~ ~ ~ ; r l ~ l o  3.; pntt ing hurtlcn on 

i s s w  of ncgligellw O I I  ilt~frntlnut. 13t11locli I., lITillii~ttts, ll:%. 
I+>vidcnc.e lri,ld not snfficicwt to r c q l ~ i r ~  s ~ ~ l ~ n ~ i s s i o n  of iss 11, of t ~ > n t r i l ~ ~ ~ t o r y  

1log1igc~nc.c of gl1cJst in rnr .  I-orX. 7.. J70r1;. O!)R. 
.\n nction I)$ n gncst to  rccwrcr of the t1rivc.r for  i ~ r j ~ ~ r i ( % s  r~('eire11 ill a n  

nc.c'itl(wt is  grolultletl on 11c~y1igcnc.o. wit11 the  11nrtl(~11 on t l ~ v  g n w t  to  : ~ f i r r n : ~ -  
t irely prove the  :~ l lcgnt io~rs  of tht. eonll>lnint. I'loilfr~ltc'r 1 . .  I17i,lls. S2R. 

111 this :1rtio11 11g :I g11c~t in : ~ I I  : ~ n t o n ~ o I ~ i l ( ~  to r (~wrc , r  for  i11j11riw r ewi red  
whtw rhr  :~ntoniol~i lc  in wl~ir l r  she, w:ls r i t l i l~g zig-z:lggctl 011 :I s t ra ight  Iliglr- 
wry .  rail off tlic roatl ant1 t i~rnot l  o\-txr. pl:rintiff's t~ r idcnc~r  tlisclosc~tl tha t  tlrr 
l ~ i g l ~ w : ~ y  \ r :~s  wet. t h a t  there wns 1117 tr:lficS. 11111 t11:lt tlrcb tlt'irc~r 11:ltl not lint1 
atlvqn:lti' s leq)  thc. night Iwforc. Tlrv cxr i t l (w~c~ s l l o ~ r c ~ l .  llo\vc~rer, thnt xt t he  
t i n ~ c  of the  :rc,citlrnt the  tlrircsr n x s  : ~ p ~ ~ : i r o ~ l t l y  :ilert. ant1 toltl the  o r c ~ ~ p : l ~ r t s  
to  keep stendy a1111 Ile n o ~ l l d  str:liglltc'~i the  c:rr out. n11i1 t l ~ c ~ t c ~  \\-:IS 110 eritlcncae 
a s  to the  sgced of t l ~ v  c.:rr or of t1t.f~c.t in 111~ ; r ~ ~ t c m o l ~ i l t ~  or li~'c's. Ilc7rl: Tlrc 
~~~~~~~~~~c~ fai ls  to  snlqjort t11o :~llt>g:ttions of tl~c. t . o~n l ) l :~ i~ l t  t h : ~ t  thc, t lr ircr  fnilcvl 
to keep n proper loolco~~t  nntl w:ls t lr ir ing :It a11 c~ r rc s s i r c~  sncctl in n recltless 
111111111(~r. :ind tlic t l w t r i l l ~  of IY'S i p . ~  loqtiif~o. I I O ~  I)( , i l~g :1111)li(.nl1lc to tllc rnrxrtL 
s1;idcling of a11 :1~1tor11011il~~ on t l ~ c  l l ig l~w:~y.  p l :~ i~l t i f f ' s  ori(1c I I W  is  insufici(>nt 
to  1 ~ 3  <ltbtnittc~tl to tlrp jury on thct issnv of t h ( ~  tlri\-ctr's ~rcgligcnce. I h i d .  

2-k. Competrncy ant1 Sufficicmcy of Eviclc~ttce o n  Ishuc. of Employer ' s  
Liabil i ty.  

I.:ritlcnce f:tiling to show the  ownership of tlic tr11rlc inr , j l red  in the colli- 
sion. ;cntl f a i l i ~ ~ g  to  show t h a t  a t  the t ime t11v tlrircxr of t l r ~  trllcl; \\.as rng:~gctl 
i n  the pcrforninwc of his d11tic.s :n~t l  \\.:IS c~n~p l~~ycv l  ilr the, ~~: i r t ic .~~l : l r .  tr:nls- 
action by the  t1c~fontl:rnt songht to 1 ~ .  11c.ltl npoll thc. pri1rc5plc of rcspo)~dccrt 



nrrpoior. is  insiifficient to  orer rn le  such defendnnt's motion to  nonsuit. Liver- 
I I I ~ I I  C. C'li~fe, 43. 

Owner's motion to nonsnit held properly granted upon evidence tending to  
show tha t  employee driving the  c a r  a t  the  time of t he  collision was  driving 
for  his o\vn plpaiinre without the  owner's permission, a n d  contrary to i t s  
instruc-tions. without evidence on the  pa r t  of t he  plaintiff tending to show tha t  
;it rncli time the  employee was  driving i t s  automobile in the performance of 
the duties of his employment. Pitckctt z.. Ducr,  203 S. C., 68-4, cited ant1 dis- 
tinguished. iczc.icc.good r.  S'zcift d Co., 396. 
# 526. Conlpetency a n d  Relevancy of Evidence  i n  Prosec.utions f o r  3 iu r -  

d e r  o r  J i ans l augh te r .  
TcWimon~. of speed of t n ~ c l c  a quar ter  of a mile f rom accidmt  liclrl compe- 

t rn t .  69. c. Petcrson, 758. 
# 32e. Sufficiency of Evidence  a n d  S o n s u i t  i n  Murde r  o r  JLanslnughter 

Prosecut ions .  
Evitlc~nce Iicld to  sustain conviction of second degree murder  resulting from 

reckless operation of truck. 8. v. Petcrson, 758. 

W 1. S a t u r e ,  Requis i tes  a n d  Validity.  
-1 proprietor of a lodging honse i s  not a bailee of personxl property left in 

thc. room rented by the  on7ner of t he  personalty, even thoiig11 the  proprietor 
has  ncwss  to t he  room for  janitor m ~ t l  maid service, there being no snc.11 
d e l i ~ e r y  of pnsswsion of the personalty neceswry to estnhlisll the  rel:~tionsliip. 
and th is  rosnlt i s  not affected by the  s ta tu tory  l i rn  g i w n  by C. S.. 2461. 
li7r 1l.y 1'. H'csf, 656. 

# 15. Ofice a n d  Dut ies  of S t a tn to ry  Receiver  i n  Gencval. 
.I rrceivrr  of n S ta te  11i11tk is  a11 officer of the  court ,  ant1 the  fund h e  atlmin- 

i-ters is  ~ I I  crtsfotlin lcgis. 1)nt he  i s  not a pnhlic officer. nor a n  agent of t he  
hank nor ;I trustcle within the  mraning of the  emhezzlenient statute.  S. c. 
11'11 it( 11 urnt, 300. 
# 18. Claims a n d  Priori t ies.  

Action against  Commissioner of Ranks  to recover balance of claim a f t e r  
crediting t l i r i t le~~t ls  p ; ~ i d  thereon a s  commoi~ claim, upon contention tha t  clainl 
should h n ~ e  been paid in fnll  :IS preferred claim, licltl properly nonsuited when 
action was  not i~lstitiitctl unti l  a f t e r  filing of fin:~l. s ta tu tory  report by ('oni- 
missioner. l~ i~ id l c ! l  1.. L ~ t p t o ~ i ,  167. 
# I .  1)istribution of Assets a n d  F i n a l  Sett lclnent.  

Fiintlr in 11ands of liqnidntor ~'eprcsenting amoiunts allocntrd to iinproven 
c l : ~ i n ~ s  a r e  properly tnrnetl over to Secretary of Stntc ns Escheat Officer, a n d  
sue11 fiintls nre  sn l~jec t  solely to rights of those vretlitors who fnilctl to provt. 
claims, ant1 snch fnntls arc. not snhject to claims of other cwtlitors of the b a l k .  
Il-ir~tllt~!/ r. L I I ~ ~ ~ I I ,  165. 

BASTARDS. 

# 1. S a t u r e ,  Validity a n d  Const ruct ion  of  bastard^ Sta tu te .  
Willfiil fnilure and rcfnsal  to support  illegitimate child constitutes con- 

t i n n i ~ ~ g  offel~sc. S. L'. .Joliriso~r. 366. 



BILLS X i D  XOTES. 
# Zb. Forger ies .  

Whvre the  name of the  1n:tker of the  instrument is  foreyed, t he  instrument 
ih nt>ithcr a bill nor :l c l i t~ l i .  > inw the  ht:ltntci Drolides t h a t  a forged signatnre 
is  wholly inoperative. C. S.. 3003. S'cit~tlofii. 1 . .  flank, 707. 
a 9b. Maker s  a n d  P a r t i e s  P r imar i ly  Liablc.. 

L'erwn signing note on i t s  face  is  p r t w ~ ~ n c d  to  be maker. Bank c. .Iomzs, 
3% 
5 10b.  Endor se r s  a n d  I'c.rsons S c r o n d a r i l ~  Liable.  

Endorser hcld liable on forged check protested hy drawee hank within 
reason:~blt> time. Sepzozcv 1.. llawli, 707. 
3 12b .  Acceptance.  

Where the  name of the  nl:lker of n check is  forged, the  drawee bank cannot 
Iw ht~ltl to have ncceptetl wnich by I ~ o l t l ~ n g  w m e  fo r  more than  twenty-four 
bows, C.  S., 3118, 3119, not h ~ i n g  :~l)plic:~ble to forged instrunients, hut  the  
bank n rr:~sonal)le t i n ~ c  in nhic~li  to protcb\t the  ~ n s t - n m e n t  a s  being a 
forgery. St7!/?~rofcv r .  Hurtli, 707. 

# 2. Conclusiveness of Dc.scription a n d  Acl~nissibil i ty of l 'arol o r  bh- 
t r i n s i r  Evidence.  

\Thc~re the  p:~rties h a r e  :I snrvcLg n1:111c o r  go upon the  land antl agroc 111mn 
:I drtinitc, marltctl line :IS the  I ) o ~ u ~ t l : ~ r y  of thc  t rac t  to  I)() convt~.ytd, (In, line 
a s  so established coutt~my~oraueo\~sIy with t hc  c~sccwtion of tlic t l c t~ l  will prv- 
r a i l  orcSr a different tlescription in t11v tlt~stl. \ ' o p p  1.. . I I I I I I ~ ~ ,  47:). 

# 4. 1)eclarations. 
l 'c~stin~ong of tl(~r1aratiolls by pl:~intiff, inconq)etc~nt hecanse of ph~ in t i f f ' s  

intc.rcist a t  the  time, Iic~ld not prc~j~~tlic.i:ll i n  view of o ther  testinlon.y of l ikr 
t lec. l :~~':~tio~is by p ln i~~ t i f f  :\tlrnitttd w i t h o ~ ~ t  objection, and  of plcnary cvrnpcxt(>~~t 
eritlcncv of 1wnntl:rry ns  c80~~tcind~btl  for  iry ~1:rintiff. O~z ' i~ , t s  v. L i i ~ ~ t l w ~ .  ('0.. 

133. 

g 8. Evidence  i n  Proceedings  t o  Es t ab l i sh  Dividing L i n ~ ? .  
14:ridrnce tha t  p :~r t ies  welit on Ia i~t l  and  :rgrwd upon clefi~iite honntlnry, a n d  

thxt different tlesvription was  gn t  in sl~l)scqnent deed hg In1 tr1a1 mist:~ltc~. Irc'ltl 
sl~fficient fo r  j l ~ r y .  1.0~1) z'. .ltuolr, -47!). 

#. 1. Burg la ry  i n  t h e  F i r s t  1 ) e g ~ e e .  
Tlnrglnry in t he  first degrce i s  a n  n~ i l :~wfn l  and  intentional hreaking antl 

~ n t r y  into a dwclling honw prcsentlg occnpietl, in thc  nighttime. w ~ t h  i n t c t ~ t  
to commit tile felony chargctl in t he  bill of indictment, and  proof of each of 
t11(w ~ s s e n t i a l  elements i s  reqnired fo r  a conviction. S. 1.. Maddrn, 56. 

3 9. Sufflcienry of Evidence.  
( ' i r v ~ ~ m s t m ~ t i a l  eritlence in this case hcld insnffieient to cbstablish nnlawf111 

1,rwking and  entry.  S. r.  Xoddcn, 56. 



CldSCIFLIATIOS ASL) RI~CSCISSIOS O F  ISSTRUJIEXTS. 

# 6. LRches nncl Waive r  of Rights .  
Plaintiffs purchased n trnct  of land and to  secure the  pnrchase price ese-  

cntetl n deed of t rns t  on the  lnntl c o n r c y t l  and on other lantls belonging to  
~)lainliffs.  I 'lai~ltiffs insti tnted th is  nctioll to set  aside their  deed of t ru s t  on 
t11(, pronut1 tha t  when tlcfcntlnnt sold tlicvn the  t rnc t  he  misrepresented t h a t  
S ; I I ~ V  IV:IS frev of ~ n e ~ ~ n ~ h r n ~ ~ c c ~ .  The action \vas insti tuted s ix  years a f t e r  t he  
1)nrc.ll:lst) of the  tr:lcat I)T. plaintiffs ant1 three  years a f t e r  foreclosure by defend- 
: r ~ l t  of the  tlcctl of t rns t  so l~gh t  to Ile set aside. H e l d :  The  fac ts  were of 
1 x ~ ~ o r ( l  :~n t l  nscc~rtaini~t)lc 1)s the  cserciscb of due  care,  and  plaintiffs a r e  barred 
Iby thttir lachrs f rom maintaining the  action. J o n ~ s  z.. Stctcnrt ,  228. 

5 15. Relat ionship  of Ca r r i e r  a n d  P ; ~ s s t ~ n g e r .  
-111 employee riding a p a w  given a s  compensation fo r  services rendered is  

1 ~ s s t n e r  fo r  1 Coli?pbcll c. C'nxfcc~lty C'o., 65. 
21n. Degree  of Ca re  a n d  L i a b i l i t ~  t o  Pas senge r s  i n  Gcncral .  
.\ cxrricsr o~v(,q t l l ~  wine tlegrer of ?arc to n gratnitons passenger a s  i t  owes 

I 1 i n  for  1 Ca111pbt 11 1'. ( ' tc  c?ctiltt/ C'o., 6.7. 

# 1. I'c.i~sonnl Civil Rights in Gtwrrvtl. 
111 :I s tr ict  srlllsc, t h r r e  a r e  no gropcxrty rights, but only individual civil 

r ights nut1 intl ividl~nl r ights relating to 1)ropcrt.v. Flulie r. Sctc's Co.. 780. 
a 2. R i g h t  of Pe r sona l  Privncs$. 

'I'hc co~lsti tntion:~l r ight of f r w  sl~c~rcll  n n d  of a f ree  press i s  involved in 
tlctermining to n h n t  w t e n t  a ne\vspnpc~r may publish the  picture of a n  indi- 
vitlnt~l. t'lnlic 1.. 3 7 c ~ c s  (lo., 750. 

'1'11(~ 1111;111thorizc~1 msr of n photograph in :I newspaper advertisement or 
otllctr commcrc.i:ll enterprise gives rise to  a r ight of action entitling plnintiff 
1 0  11onlin:11 tlnmngrv :rt least, and to  i n j~mc t ive  rrlief when the  wrong i s  pcr- 
sistc,tl ill. bnt whcrc the  e~it lrncc> est:~l)l ish(~s snrh  unauthorized use of plain- 
tiff's pliotoprnpll by mistalte ant1 ~vitI1011t n~:~lic~c'. and tha t  defenclmlts tlcsistrtl 
:ill11 ;~ j~o lng iac~ l  npon lcnrninp of the  n~is ta l r r .  without evidence of special 
tl;~ln:~gcl. 11l;lintiff i s  rnti t lr t l  to  nominal tlnmnpes only. Ihitl. 

# ti. Powers  a n d  Jur isdic t ion  in  R r g a r d  to ]<states of Minors  a n d  Inc~oln- 
pc-tents. 

\\'lirrc~ it appears t ha t  one of the 1ni11or cahildren of n dccenscrl person was  
not ~ n n t l r  ir par ty  plaintiff in a n  action to rcw)ver on the  hond of their  guard- 
i:111, it is  the  dnty  of thtl ( l l ~ r l i .  a s  1)rol1:1tr j~ldge.  to take  s11c11 action a s  is 
I I ~ Y Y W : I ~ ~  to protiXct the  i n t c r ~ s t  of snc.11 infant.  ddnlna 1.. Adonla. 337. 



876 INDEX. 

per so^^ hnving knowledge of facts sufficient to conftr jurisdiction upon 
juvenile court may file p~t i t ion.  Ibid. 

Responclenti; served with notice may not complain that no summons or  
notice wns served on rhildren whose custody is sought. [hid. 

COSSPIRACT. 
# 2. Civil Action\. 

('omplaint must state facts from which agreement may be inferred and 
stipnlnte specific ~nll:l\vful act? agreed upon. ICirbu 1.. R c ~ i ~ o l d v .  271. 

('omplaint lrcld inwfficient to state cnnse of action for conspirncy between 
defcnt1:nlts to obtain discharge of plaintiff. Ibitl. 

COSSTITUTIOSAL LAW. 

111. Goven~mental Branches and Powers a .  Searcher  a n d  Seizures 
I.  Legislative c. I m p l ' i s o n ~ n ~ n t  for Deht 
6 .  .Judicial \'I. Due Process of Law: Law of the Land 

a. Duty  to  Declare a n d  Construe 15. N a t u r e  a n d  Scc~pe of X a n d a t e  
t h e  I d a s -  a.  I n  Grnera l  

IV. Police I'ower of the State d. Waiver  
10. Jlorals a n d  Public \\'elfarc l i .  Right  to J u r y  Trial 

V. Personal. Civil, and Political Rights. XI. Constitutional Guarantees in Trial of 
 privilege^, Immunities and Class Legis- Pemons Accused of Crime 
lation (Civil riyhts in general see Civil 3 3 .  Due I'roccss , I  Lan. in Criminal 
Rights).  Prosecutions 

14. Night  to  Security in Person a n d  
Proper ty  

# 4. Legislative. 
Legislnture retains control over agencies for maintenarxe of constitutional 

school term. J[oorc I . .  Hocrrd of Bdttratiott. AS!). 
I t  is thc' exclnsivr prorince of the Legislature to alter the law. L c ~ r i s  1..  

Hwtfczr, 504 ; A. r .  W h  itch urst. 300. 
3 6a. Duty t o  Declare a n d  Construe the  Law. 

I t  is the duty of the courts to dec1:lre the lnw a s  written. 8. 1.. Trlr itch ttrxf. 
300. 

T,egislnture mny grant right of action against municipality for negligence 
in wercise of government:~l function, but snch right ]nag not he given by 
judicial decision. Lc~c is  v. Hunter, 504. 

9 10. Morals a n d  Public Welfare. 
Workm~n ' s  Co~npr~~s:ktion Act is constitl~tionnl a s  rnlid esercise of police 

power. IAT L'. Etrkn C'orp., 455. 

9 l 4 a .  Searches and  Seizures. 
JThrre an officer alters a scarcll warrant by inserting another name in addi- 

tion to the name appearing in the warmnt  when issued, bm; searches only the 
room rented by the person \vl~osc name originally nppeared i11 the \v:~rrant. thc. 
swrch does not cscwd the :~uthority m d e r  the valid warrant,  and erideuce 
of thv rcwnlts of swll  search is competent. ('11. 339. sec. 6;4 .  Public L:r~r-s of 
1937. S .  r. H n ~ f o r d ,  7-16. 

3 1Sc. Inipr isonn~ent  for  Debt. 
Constitutional provision ;rgainst imprisonmc>nt for clrbt applies to nc'tions 

('x co)ttt 'a~t/i  and not actions in tort. Ledford r.  Smith, 447. 

1 S a t u r e  imd Scope of Due Process Clause in  (ier~eral.  
This State requires as  high a standard of conduct for attorneys as  is else- 

where rvquirrd, bnt the right to prt~ctice may not 11t' revoked witllout due 
process of law. IIL re Weat, 189. 
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C'OSSTITUTIOSAL L.il\7-C'owtin~~ed. 
§ 15d. Waiver. 

In civil proceedings a constitutional right may be waived by express consent, 
failure to ausert same in apt time, or by conduct inconsistent with a purpose 
to insist npon it. I n  re Il'cst, 189. 

17. Right to  J u r y  Trial. 
I n  disbarment proceedings had in conformity with the legislative method, 

ch 210, Public Laws of 1933, respondent's exception on the ground that the 
procertlingz deprived him of his right to trial by jury is untenable when the 
matters in ivsne a re  determined by a jury upon his appeal to the Suptmor 
('ourt 1)) re Slyest, 189. 

33. Due Process of Law i n  Criminal Prosecutions. 
Uefentlt~nts' motion in arrest of judgment on the ground that only persons 

of the white race sat in the trial jury. is held properly denied upon the trial 
court's findings that names of those qualified of the white and Segro mces 
were in the jury bos, that there was no racial discrimination, and that the 
trial jurors were all accepted by defendants and the jury duly sworn and 
impaneled without objection or challenge by defendants. S. a. Bell, 20. 

COSTEMPT O F  COURT. 

§ 2b. Willful Disobedience of Court Order. 
A jntlgment debtor, fixed with knowledge a s  a party upon whom notice was 

s e r ~ e t l ,  i t  guilty of contempt of court in willfully preventing the receiver from 
tahiiig pusses.;ion of the property in conformity with a lawful order of the 
court. even though the order may be erroneous, if no appeal therefrom was 
perfected by him, C. S., 978. Xobles a. Roberson, 334. 

1In.band may be attached for contempt for willful disobedience of order for 
snbsi\tence under C. S., 1667. Dyer c. Dller, 620. 

g i a .  Contracts in  Restraint of Trade. 
Agreement that retailer should sell products upon condition that he not sell 

like products of competitors is unlawful. Shoe Co. 2;. Departnzcut Store, 75. 
Tlie courts of a state will not lend their aid to the enforcement of a contract 

which viokttes its positive legislation. Ibid. 

i f .  Contracts Relating to Public Offlcers and Administration of Public 
.Iffairs. 

The commiwioners of a to& may not lawfully elect one of their number 
clerk of the town, and contract to pay him for his services as  such clerk, since 
such election and contract are  void as  being against public policy. Carolina 
Hutcli c. -11 i~rt:, 578. 

3 8. General Rules of Constluction. 
The courts will generally adopt that construction given the agreement by 

the pnrties themselves before differences between them. Hughes c. Long, 236. 
Where the language of a contract is clear and unambiguous, the courts are  

lmmtl thereby and the contract must be enforced as  written. Homc Owners 
Loutr Corp. c. Ford, 324. 

Fact that contract ic; prepared by lessor cannot modify its plain provisions 
~ v l ~ e n  tlirre is no evidence that signature of lessee mas obtained by fraud or 
misrepreseiitatio~~. Oil Co. z.. MecTilenburg County, 642. 



878 ISDEX. 

1. Saturc nncl G~*onnds of Remedy. 
Eacli of t11v uine chil t lre~i of thc  grantor  accc'ptetl dceds specifying t h a t  t h e  

grin1tc.e slionltl pay one-ninth of thc! amonlit of n clel~t of the  grantor  reniaili- 
ing ~n ipn id  a t  his death,  wliicl~ debt was  sccl~retl  1 ) ~  :I mortgage on only two 
of t h r  nine tr:lists. The mortgngtb w:ls foreclosctl :lilt1 the  land sold, and  th is  
aic+ion !ws i~istitntc'tl 11y the  cl~il t lren n-lio wc,re detdetl t he  niortgngecl t r ac t s  
agaiust  otlior of tlic cliiltlrrn \vliosc. 1:lntl \ w s  ~ulenc~lml)crc(: .  IIclrl: Plaintiffs. 
who hat1 lost tlic,ir 1:cntls by forcc~losnre, a r c  entitled to recorer of each of 
d e f e ~ ~ d a n t s  n.110 f:lilctl to llny his p;lrt of the tl(h11t n~nt le  ;L c l i a r g ~  (111 his 1u11tl 
one-nintli of tliv i ~ n ~ o u ~ i t  of tlit, mortgage indel~tc~tl~less nntlcr thr. tloctrinc~ of 
eqr~i tablc  contriblltion. Rri~lkiov 1.. Ro?j~lor, 181. 

CORI'OILITIOSS. 

r Electric mernhership corporations see Electricitx.) 

a 20. Rt~presentation of Corporation by Ofiiccrs and &rents. 
The term "gcnthrnl mmiager" implies gmerii l  anthor i ty  to  conduct a n d  con- 

trol  the tlusiness of the  corporatioli within his cliargc' a s  i t s  principal officer, 
:rnd 1-0 ac t  fo r  thc  corporation in emergencies, hut  tloes 11ot i n c l ~ ~ d e  implied 
a ~ ~ t h o r i t y  to punish fo r  pas t  offenses o r  to commit a n  nsn:lnlt fro111 person:il 
ill will o r  nlalire ontside the  scope of t h e  employment. S I I C  1 1 .  r. DcBlrtts. 120. 

a 23. Torts of Corporations. 
T l i ~  fac t  t ha t  the  gelirral manager of :L corl~oration :~ \uni~l te t l  11laintiR on 

property of t h ~  cor1)oration doe\ riot :clone inipow linl~il i ty therefor on t h e  

COURTS. 

I. Superior Courts 3. Mot ions  nnil I i ? a r i n g s  a f t e r  O r d e r s  
1. O r i g i n a l  . J u r i s d i r t ~ o n  o f  J u d g n l e n t s  o f  A n o t h e r  S u p r r i o r  

C .  0h . l ec t ions  to ,  ant1 D e t e r m i n a t i o n  ('nurt J utlge 
of Jurisdiction 11. C o u 11 t y, Mmicipal, and Recorclerk' 

2 .  A n o e l l a t e  J u r i s d i c t i o n  C n u r t ~  
a ' . 'Appeals  f r o m  Coun ty ,  J lun ic ipa l ,  ti. ~ u ~ d g e s  a n d  Oftic,ers 

a n d  Recorde r s '  C o u r t s  7 .  Ju r i sd ic t l i in  
b. A p p e a l s  f r o m  S t a t e  C o m m i s s i o n s  111. Jurisdiction of State and Federal 
c. A p p e a l s  f r o m  C l e r k s  of C o u r t  Courts 
d .  A p p e a l s  f r o m  J u s t i c e s  o f  t h e  1 0  Admin i s t r a t i< :n  i f  F e d e r a l  A c t s  by 

P e a c e  S t a t e  C o u r t s  
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COUR'I'S-('on tirlucd. 
8 l c .  Objections t o  and Determination of Jurisdiction. 

Failnre to taka objection by answer to the jurisdiction of the court does not 
wniye the right to object to the j~~risciictior~, since there can be no waiver of 
j~~ristliction, ant1 objection thereto may I)e made a t  any time. Miller z'. 

Itoherts, 126. 
k:vitlencr is cLompetent on trial in Superior Court to show that parties a re  

snhjcrt to Workmen's Compensation Act. I b i d .  
Conflicting evidence a s  to fact determining jurisdiction of Industrial Com- 

mission hcld properly submitted to jury. Young c. Hica Co., 243. 

5 2a. Appeals from County, Municipal and Recorders' Courts. 
IJpon :tppcal from judgment of a recortler's court dismissing the action for 

want of jurisdiction for that the amount demanded on the two causes of 
nc:tion :~llrged esceeded the jnrisdictional amount of the conrt, the Superior 
(:onrt in:Iy allow plaintiff to withdmw one muse of action and proceed to 
trial upon the other. Raer v. YcCall, 389. 
§ 2b. Appeals f rom State Commissions. (Appeals from Industrial Com- 

mission see Master and Servant 8 5 5 . )  
Whew statute creating State commission does not provide for appeal from 

its clecisions, no appeal lies. Compensation Com.  c. Kirbv, 763. 
§ 2c. Appeals f rom Clerks of Court. 
Whrrc statute under which proceeding is begun does not provide for appeal, 

no a p ~ m l  may be taken. In  ye Sylivant, 343. 
2d. Appeals from Justices of the  Peace. 
The jurisdiction of the Superior Court upon appeal from a judgment of a 

justice of the pence is derivative, and where the j~lstice's court has no juris- 
diction, the Superior Court acquires none by appeal. Wells v. T17est, 665. 
$ 3. Motions and Hearings After Orders o r  Judgments of Another 

Superior Court Judge. 
Where the resident judge, while not holding courts in the district, approves 

the clerk's order allowing attorneys' fees in a special proceeding, another 
jndge sn1)sequently holding court in the county may hear an appeal from the 
clerk's order, the appeal not being from one Superior Court judge to another. 
since the order of npproral is void for want of jurisdiction. Collins 2;. 

Wooten. 350. 
§ 6. Judges and  Officers. 

Jurisdiction of recorder mny not hr s11ccessfn1l.v attacked on ground that 
at the time of being appointed recorder he held office of mayor. I n  re Barnes, 
73.7. 
9 7. Jurisdiction of County, Municipal and Recorders' Courts. 

Where plaintiff declares on two causes of action which together exceed 
the, juristlictional amount of the recorder's conrt, he may, upon defendant's 
motion to tlismiss for want of jurisdiction, withdraw one connt, and it is error 
for the recorder's court to refuse to allow such withdrawal and dismiss the 
action for want of jurisdiction. Baer v. McCull, 389. 

Municipal : ~ n d  general county courts in same municipality are  given con- 
current jurisdiction of offenses less than felonies. I n  re Barnes, 735. 

10. Administration of Federal  Acts by State  Courts. 
In  an action governed by the Federal Employers' Liability Act, instituted 

in the courts of this State, the Federal decisions are  controlling in the con- 
struction and operation of the act, but the rules of practice and procedure of 
this State will be followed. Button c. R. R., 256. 



111. Parties and Oflenses r. Ilr~ucsts for Jnstriiction~ 
8. Principals. A i d e r s  and Abettors r. l'onstructions o f  I r i s t r n r ~ t ~ ~ , n . ~  

\'I. Former r J e ~ ~ ~ a r d ~ ~  ,5417 Forni. Suffici,,~cv. a n d  Effrct of  V p r  
23.  Same OKense  d ic t  

VI1. E~idence 56 .  >lotions i n  Arrest o f  Judgnirnt 
29h. Eridenre of g u i l t  of O t h e r  Ofl'rnses S. Judgment and Stmtener 
32.2. Circumstantial E r ~ i l e n c e  in  Grncral 60.  ( ' onformi t?  to  V e r d i c t  
33. Confess ions  Sus~ended Jud~nlr'nts a n d  Ex~cutions 
34c. S i l ence  as I m p l i e d  Admissirin of  XII .  .\1111e;%l i n  ('riminal I'rosrrutiuns 

(:nil t  i 3 n  F i l i n g  ancl S c r \ i c e  o f  <' . ire  on h g -  
38 .  Demonstrative 1':vldi.nce-Jl:lps and - -  peal  

Photographs  , i .  The Rcvor,l I'roper 
40 .  Character E\. l<lence a s  Subs.;in*ive 11 Frirln a n d  I<~quisitci of 7'r;ln- 

Proof sc r ip t  
41e. Corroborative Eridrnce r.. \lxtttrs no t  Ay l~enr lng -  i t £  IRecord 
4 ? .  Hearsay Evid<,nrr l)eelm4 w i t h o u t  Error 
4.1. Eridc,nr.c 0 h t a i n e (1 1,)- r n l : i n  f u l  e. l'r,rrectl~,i~ q , f  Iic cortl 

l l e x n s  79 .  I i r i~fs 
VIIL Trial 80. I ' rnsecut ion of Ap l i e~ i l .  an i l  Dlslnis- 

4 4 .  Tirne of 'rrial n n ( l  ( ' o n t i n u a n c e  s n l  
4 S b .  Evidence Voinp<,tent for Restricted 8 1 .  Iievieu. 

l 'urpose n .  llatters l < e i i i ~ \ v a l , I e  
51. Argument and ( 'onduct  of Tounse l  r. I'rrjodiiiai ancl H ; ~ r m l r s  E r r o r  
52h. Sonsuit (1. Qucstir~ns Sec r~ i l r> -  t u  l l e t e r -  
53. Instructions l l l i n t l t l o n  o f  ( ' : i l l s t '  

r .  Ins t ruc t ions  on  nufden of Proof 

a 8. I'rincipals, Aiders  a n d  Ahettors.  
Oiw present nitling nntl nlwtting c2onnnissicnr of cri~nc. is  g ~ ~ i l t y  ns pri~:c.ip:rl, 

S. I.. I<cr?l. '725:  8. 1.. Cn.?c!~. 3.52. 
# 23. S a n w  Offrnsr .  

Tllc. p r o s e ~ l ~ t i o n  of :I defe~l( lant  for  a breach of tlic c r i ~ n i ~  nl 1;1w ( ' o ~ ~ s t i t l ~ t i ~ l g  
:I culltinning offense is  :I 1 ~ 1 r  to n snbscvlncs~lt prostv.l~tio~l f ~ ~ r  sr1c11 I~rc~:\c.l~ 
(luring :111y t ime 111, to the  institllrio~r of t l ~ c  first ~) rosec . l~ t io~l .  I I I I ~  tlocss 11ot 
11ar :I slil)sc3qnc~lt p r o s t ~ n t i o l ~  fo r  s11c11 11r(':11'11 a f t e r  the  i n s l i h ~ t i o ~ ~  of tl~tn first 
prostv3ntio~i, S. I . .  J o l i ~ s o ~ t ,  666. 

1'rosc.cvtion for  willfnl failwc. to slipport illcgitirn:~tc~ (,hilt1 is  11ot 11:1r to 
s11l1seq11c'lit p r o s c ~ w t i o ~ ~  for  sllcll f a i l l l r ~  i ~ f t c r  the' first p r ( ~ w c l ~ t i o ~ j  W:IS illsti- 
ti~tocl. S. v. Jolt ?tso)i. 566. 

29b. Evidence  of Gui l t  of O t h e r  Offenses. 
IC\-i(Icilcc t h t  tlcfcntln~lt \\-\-as arrested fo r  sl looti~lg : ~ t  tlcc~wseel :I wcclr 

11cfor1 tlic, c'llco~lnter in wllicll tlefcntlnnt fa t :~ l ly  sllc~t tlcc~~:iscvl. It('1d p ro~wr ly  
:ltlrllit t c ~ l ,  tllv prior c ~ f f t ~ ~ ~ s c  I~t~i i lg  c~~i111c~~t ty1 with the  o f f t .~~s t~  ~ l i :~ rgc~d  iu tl~cb I~il l .  
:llltl Iwing cornl)r~tc5nt to sl lon tllr rel :~tions Iwtn.cc3~r the  l ) :~ r t i cx  :lnd intent ant1 
mnlirr  on the  pa r t  of defendant. S, I.. R1711, 7%. 
5 32:~. Ci r t~u r i s t an t i a l  Ev idcn re  i n  General .  

1Yl1ilc r i rc~nmstant i :~ l  e ~ i t l m c c  i s  :III ncccyrted i i ~ s t r n ~ n c i ~ t n :  it)- in rs tn l~l ish ing 
tllc, commission of n crime or any essential clernc~nt tht~rcof.  the  c. ircrnnsl:~~rws 
1)rovc'tl mnst Iw colrsistcl~t nit11 cwc21i otllcr i~litl wit11 t l ~ c  hy[~otllesis t ha t  
:~rc~nscvl is  gnil ty,  nlltl i11nl;t csclntlr to a mor:ll c c r t n i ~ ~ t y  t11(1 I~ypotllwis t lr :~t  
:tcc.nscxtI is  i1111o(*c11t. n11t1 circnmstnntinl c~ritlmc8ch w11icl1 snpllorts :I rcnsorl:rl~lt~ 
hyl1otlltlsis of i ~ r ~ ~ o w i ~ c ~ o  is i~rsnfiic.ii~~lt a s  :I m : ~ t t c r  of I:r\v to sustain :I t~)11- 
vic,tio~l. S. 1. .  .Ilc~ddctr. 56. 
# 38. Confessions. 

I.:ri~lcnc.v Irc,ltl to ~nl )1)or t  ruling tha t  co~~fcs s ion  n : ~ s  roll111t:iry n~!tl c ~ ~ m p c -  
tc'lrt. S. 1 ' .  I'c,t,r,!!. 5 3 3 :  S.  Y. Cfiltltt~rll. 484. 

JIti1,r. 1)lwcwcc of ofiiwrs t1oc.s I I O ~  relitlc~r co~rfcssio~r i ~ ~ v o l i ~ u t n r y .  ' 1.. 

('frltllcc~ll. 4S4. 
.I c ~ ~ ~ ~ f c w i o ~ ~  i s  cwnllwtclit onl r  n-he11 it is  r o l n ~ l t ; ~ r ~ - .  :11it1 :I c . o ~ l f t ~ s s i o ~ ~  i s  

\-ol~il~t:rry ill I :IW w11i'11. i11111 o111y \ Y I I ~ ~ I I ,  it is  ill f:li't r o l i ~ n t , ~ r i l y  III;I(~<'. ,q. I.. 
S'tc,/.cl~rso)t. 648. 
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The eridence tentletl to sliow tha t  defendant s tar ted  to make some statement 

while in j8il ant1 was  toltl hy a n  officer t ha t  there was  no w e  in his lying, 
tha t  the offirer :~lreatly 11:1tl more than  enough eridence fo r  a conriction, and 
tha t  t h ~ y  "were going to t ake  h im d o ~ r n  there" : and  tha t  thereafter,  while 
tlcfendant was  l)ring tnlren to a cloctor, he  maclr t he  confession sought to  be 
introtlncccl in eritlence. Hcltl: The  adn~iss ion of t he  confession in evidence 
was  er ror ,  sinve the  c i rc~unstances  rerenled by tlle trptimony show t h a t  it was  
inroluntnry ant1 incompetent. I b i d .  
# 3412. Silence a s  Inlplied Adnlission of Guilt .  

Fnilnrcx of defendant to deny ncci~satiol; of rlmnlien tlriring held competent 
a s  implied admission, S. 1..  P(>to.aotl, 768. 
# 58. Demonst rz~t ive  Evic lmre .  

The: admission of maps and photographs of the scene of the  homicide solely 
for  tlic, pnrpose of permitting tlle witnesses to erplnin the i r  testimony, and not  
;IS sn l~s t :~n t i r c  eritlence, is  not error.  S. c. Po.r!!, 533. 
# 40. Charac t e r  Evidence  a s  Substant ive  Proof .  

Wliilc a chnracter witness may testify of his own accord a s  to  defendant's 
wpnt :~t ion  for  particnlar t ra i t s  of character,  tlefendmit may not elicit snch 
tosr;mony hy (lirrct qnt'stion, the  witness being competent only to prove the  
general charac2ter of defendant. 8. z:. S e ~ t e l l r ,  386. 
# 41e. Corrobora t ive  Evidence.  

Testimony of snhseqnent declarations may he competent a s  corrohoratire 
of dying tleclnmtion. S. c. BPI!, 20. 

8 42. Hea r say  Evidence.  
h qnwtion. n s l< (~ l  t ~ n  cross-exanlinatinn of n State's witness, whether a th i rd  

persun. who tlitl not t ~ s t i f y  a t  t he  tr ial ,  h s d  not made a certain statement on 
tht' u ig l~ t  of (It~f(wdnnt's a r res t ,  i s  properly excluded a s  hearsay,  and th i s  
rcsnlt is  not :~ltc,rctl by the  h c t  t ha t  the  solicitor. npon the  argument of 
tlefmtlant's motion fo r  a contitluance, stated he would admit  such third person 
wonld so tw t i fy  if present in ronrt .  wherc i t  is  not made to  appear  t ha t  de- 
fenctant accepted this offer, or t h a t  the  atln~ission was  excluded from the  e r i -  
clcnce a t  the tr ial .  S. I:. Soltclle.  386. 
# 43. Evidence  Obta ined by T n l a w f u l  Means. 

Erit1enc.c~ of result of search of premises embraced in war ran t  hefore n l t rm-  
tion i s  competent. S. 2'. Hal t ford ,  746. 
5 44. T ime  of Tr ia l  a n d  con t inuance .  

A motion for  n continnance, made on the  ground of absence of a mnterial  
witness, i s  addressed to the  sonntl discretion of . the  t r ia l  conrt ,  and  his deri- 
sion thereon i s  not reriewablc in the  absence of ahnse of discretion. S. 1'. 
So? tellc, 356. 
9 48b. Evidence  Competent  f o r  Res t r ic ted  Purpose .  

IT'herc, eridence i s  competent a s  against  one clefendant only, a n  exception of 
the  othtxr defendant to  i t s  general admission cannot he sustained in t he  
trbsmce of a request by him n t  t he  t ime tha t  i t s  pnrpose be restricted. S. I.. 
C a s c ! ~ ,  3.72. 

Where cridence competent fo r  one purpose is  proprrly restricted by court, 
i t s  admission cannot be held preji~dicial .  8. 1%. Rn,ii. 725. 

§ 51. .%rgument a n d  Conduct  of Counsel.  
Connsel for  the  prosecution in t he  argument  to  the  jury remarked upon the  

physical appearance of one of defendants. The court immediately stated,  in 
the hearing of the  jnry, t h a t  the  remark was  improper. Held: The failnre of 
the  c80nrt to  instruct  the  jury t h a t  they shonld not consider the  remark 
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ca1111ot be held prc.judicia1, the  defendant 1)c.ing in  the  i::nmc~tliale vies\\. : ~n t l  
prrscl1ce of the jury,  and there being 1111 reqnest t ha t  the  court f ~ ~ r t l l c ~ r .  ( x ~ ~ t i o ~ ~  
or ins t ruct  t he  jury  in rt~gnrtl  to  the  remark.  S. r.  Ray. 7:!6. 

11rr7d: Court sufficientlg irlstructetl jrlry in regard to rern;lrli of ~ Y ) I I I I S ~ ~ I  
1il)olr fa i lure  of defendants to  take the  stand. Ibid. 
# 3Zb. Nonsuit. 

('ircnn~st:tntial evidence is  insufficient a s  mat ter  of law if it fnils to csscnlntlc~ 
to nioral certainty hypotht'sis of innocrnre. S.  r .  Jladdr?! 56. 

El-itlcncc which tends to prove the  fac t  in issue, o r  whi1:h cc)~~dncc,s to tha t  
c~onclnsion a s  :t fair ly logical and  legitimate tle(1uction. :~nd whicll raiscss Inor(' 
t11:ln :I mere S I I S D ~ C ~ ~ I I  o r  conjecture of guil t ,  i s  sufficient to  11(' submittetl to  
the  .jnry, i t  being fo r  the jury to s ay  whether they a r e  w ~ ~ r i n c w l  t~eyorttl :t 
r t w o ~ l ; ~ b l ( ~  (1o11l)t of t h r  fac t  of guilt. S. I . .  Ral<rr,  233. 

011 niotion to nonsuit, al l  evidence must be considered in light most f:rvor. 
al)lck to  State.  8. 2t. I?a?/, 725. 
9 B 3 r .  Instructions on Burden of Proof. 

Charge. ltcld fo r  er ror  a s  placing burden on defendant -o prov(> i ~ ~ n o c ~ c ~ n w .  
N. r.  l'tr ttc,rsoir. 65'3. 
# RSc .  Requests for Instructions. 

I )efv~~t l ; r i~ t  desiring more detailed and  specific instructions on : ~ n y  p11:rst. 
of the  c.:tse or elalmrntioll on :1 suhordinatcb fea tnre  must alttly tcbntler rcxcllictsts 
therefor. S. v. Palmer ,  10. 
8 53g. Construction of Instructions. 

(.'l~:rrgcl of court  will I)e ronstrned contestnally a s  a wholr. S. 1. .  B~I I Iu I .~ . .  
531. 
# 54b. Form, Sufficiency and Effect of Verdict. 

Where tlefpndant i s  c.h:lrgetl in two counts, a ~ e r d i c t  of g:uilty on one c o l ~ n t  
:unonnts to a n  acq11itt:tl on the  other. 6. v. Dell,., 631. 

Wherc case i s  suhrnittetl or1 one count only, and  verdic;  of guilty will IIP 
presumed to follow the  t r ia l  : ~ n d  will snst;lin n judgment on t l~ t .  c'o1111t sub- 
mitted. R. c. C o n w r ,  6GS. 

# 80. Motions in Arrest of ,Judgment. 
E'ilitlings Ircld to  snpport rc'f11sa1 of motion ill a r r e s t  fo r  t ha t  only white 

mtbn sa t  on jury. 8. 1.. Hr'll. 20. 
The  t r ia l  court's fintlinps on the  question of racial  discrimination in sclect- 

ing the  t r ia l  jury :Ire conc41nsivc upon defend:~nts '  motions in :lrrcsst of j l~dg-  
nic~rit, made a f t e r  verdict, when the'findings a r e  supported by  evident-c. Ibid.  

Where defendant,  charged with a felony, enters a plea of guil ty of n mis- 
t1eme:lnor which i s  accepted by the  State,  h is  motion in ar res t  of jutlg~nent 
for  defect in t he  indictment charging the  felony cannot he sns ta i t~ed,  t h e  
sentence being based upon his voluntnry plea :tnd not upon the  indictment 
fo r  a felony. S. 2'. Rn?!, 748. 

Fai lure  of record to  show selection of grand jury held not gronnd for  nrrest  
of judgment. A'. 2;. L i n n e y ,  739. 

This  joint indictment of two defendants for  murder  charged t h a t  defend- 
an t s  "of his malice aforethought" cwnmitted t h ~  act. Hcl-1: The  use of the  
word "his" instead of "their" i s  ins~~ff ic icnt  ground for  nr r rs - ing  the  jndgment. 
Ibid. 

§ 60. 6onfonnity to Verdict. 
The jury convicted appealing defendant of sinlple assnul- .  but in imposing 

judgment t he  court  found a s  a f ac t  t h a t  said simple assault  inflicted serious 
in jury ,  and imposed n sentence of four  months on the  roads Hcld: The jnrg 



INDEX. 

C:RIJIISAL 1,AIV-('o)lti~irrr.d. 
alone wr re  t he  t r ie rs  of fact ,  a n d  the  court  WIS withont p o w r  to make tlie 
ntltlitional finclil~g and  to  impose the  11earic.r sentence. A'. T.  P(r1vifr. 10. 

# 63. Suslwnded t J u d g n ~ c n t s  a n d  Exccnt ions .  
Tllc S ~ i ~ ~ e r i o r  Conrt  hns the  1)oncr in prol)cr illstances to s ~ ~ s p c n t l  jndgment 

: I I I ~  t ~ x t w ~ t i o l ~ s  of j l idgm(~nts l1p011 just and  rcnsonahle terms. and  to  imposc 
st~ntvllcc a11t1 csec.lltc :I j l i ( lg~nt~nt  upon detorxnin:~tion t h a t  the  contlitions 
in11,osctl h : ~ d  Iwen hrcac.heii. S'. r.  Rou, 748. 

I)clf(~~~tlart t  c o ~ ~ s c n t i n g  to t e r n ~ s  npon which c s r cn t io l~  i s  snspendetl limy not 
con~p l :~ in  of esccntion of sentc~lce  11pon hrencli of terms. S'. r. Rtr!~. 748. 

3 73a. F i l i n g  a n d  Service of Case  o n  Appeal. 
\\'l~crc tleft~ntl:unt, cvnric>tctl of :I capitill felony nntl a l l o ~ ~ c d  to :~l)prnl i n  

forwc~ pn~~l)r,r.is, f :~ i l s  to n~i~lic,  ont and scrvci hi.; statement of case on al)peal 
~ \ , i t l ~ i n  the  timt, :~llo\vcd, lies loses his r ight to brillg up  the  "cnsc 011 appeal" 
:111(1 the  app tn l  will bc disniisscd on motion of tht, Attorney-Gcncrnl nfter :In 
t~s :~minnt ion of thc. rccsortl p ropw tlisclosw 110 t>rror on i t s  face. AT. r ,  h'r~wroli.?. 
767. 
§ 771). For111 a n d  Requis i tes  of Transcr ip t .  

The r c w ~ r d  showed the  organization of the  court ,  t he  names of the jurors 
s n n n n o ~ ~ c ~ d  for  the term. and  the  nnmcs of the  foreninn ant1 seventeei~ other 
grnlltl jurors d rawn  therefrom. thnt  the grnnd jury was  impaneled, s\rorn.  
:n~tl  rhargctl, and  tha t  i t  duly r e t~ i rned  :I trlle hill o r r r  t h r  signnt~irr' of t h e  
forcin:~n, showing the  cl~dorserncnt of the  n:lnles of the  State's witnesses sworn 
n11d c~s:lminetl. Ifcld: motion i11 ar res t  of jutlgmc~nt for  tha t  thc rccortl 
fai lrd to show thc  sc~lection of tllc grnnd jury,  is  properly dcnietl, thero lwinp 
no tlrfcc~t :~ffirm:itircly n ~ ~ p e a r i n g  on the  face of the record euficicnt to slip- 
port n motion in a r r e s t  of judgment. &'. c. I,iilllcl~, 730. 
5 T7c. Ma t t e r s  S o t  Appear ing of Record  I k r m e d  W i t h o u t  E r ro r .  

TVhcrc ch ;~ rgc  is  not in tlic record. i t  is  presnmed correct. S. r. Crtld~ccll, 
484. 

§ 77e. Correc t ion  of Record.  
Case remanded for  correction of record to  show proper verdict i n  th is  homi- 

cide prosecution. 8. c. Vosle?~,  766. 
5 79. Briefs.  

Fai lure  of defendant to file briefs ~vor l t s  abandonment of assignments of 
error,  except those appearing on face of record, which a r e  cognizn\)le c s  w c i ~ ~  
?notu. S, v. R o b i ~ ~ s o n ,  63G. 

§ 80. Prosecut ion  of Appeals a n d  Dismissal. 
Motion to dismiss fo r  fa i lure  to  file briefs allowed i11 th is  capital  case, no  

er ror  appearing 011 record o r  stntcnient of case. S. u. Robinsou, Z36. 
Appeal dismissed 011 motion of Attorney-General, no er ror  appearing on face  

of record, and  defent1:int having lost r ight to bring up "case on appeal" by 
failing to serve same  within t ime allowed. 8. c. S e m o n s ,  767. 

5 81a.  Ma t t e r s  Reviewablc.  
The  t r ia l  court's fintlii~gs on tlie question of racial  discrimination in select- 

ing the  t r ia l  j w y  a r e  conclusirc npon defendants' mot io l~s  in ar res t  of judg- 
ment, made a f t e r  verdict. when the  findings a r e  supported hy eridence. AS'. 2:. 

B f l l ,  20. 
The t r ia l  judge has  the discretionary power to issue n wri t  of ? m i r e  focios, 

C. S., 2338, instead of directing the  jurors to  he drawn f rom the  jury bos ,  a n d  
the  court's action in issuing tlie wr i t  is  not reviewable in the  absence of abuse  
of discretion. S. v. Casc?~,  352. 
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A motion for a continuance, made on the ground of absence of a material 
witness, is addressed to the sonnd discretion of the trial c ~ n ~ r t .  and his cleci- 
sion thereon is not reviewahle in the absence of abuse of discretion. S. v. 
X r v  t ~ l l e ,  386. 

Finding of trial court that confession was volmitary is n ~ t  revic\vahle when 
supported by eridmce. S. 1.. C'oldtrcll, 484; S. c. Perry, 333. 
# 81c. Prejudicial and Harmless Error. 

Error must he prejudicial in order to entitle defendant lo new trial. R. c. 
Pc terson, 738. 

Ikfendants hare no canse for complaint on the ground that part of the 
subsequent testimony amplified the dying declaration when the nmplificwtion 
is f:~vor:~l)le to their contentions rather than to those of the State. S. v. Bfll, 
20. 

Improper remarks of counsel hcld not prejndicial where court instructed 
jnry they were improper, and no reqncwt for nddition:~l inc;trnctions were re- 
quested. S. v .  Raf), 725. 

Where evidence competent for one purpose only is p rop~r ly  restricted, i ts  
admission cannot he held prejudicial. S. I . .  Ray. 723. 

81d. Questions h'ecessary to Determination of Cause. 
Where new trial is awarded on one esception, other esceotions neetr not he 

col~siclered. 8. T .  Stercneon, 648. 

# 1. Sature and Essentials of Estate. 
Where the court finds that a wife died intestate seized in fee of certain 

l:lnds, and left her survi'iing her husband and a child by such husband, the 
husband is entitled to an estate by the curtc3sy in the lands. C.  S., 2519. 
Stocklot& z.. Xavc!], 231. 

3 3. Respective Rights of Tenant and Remaindermen. 
Sothing else appearing. a policy of fire insurance which :I tenant hy the 

vnrtesy procnres to be issued to him. inrures only his intrreqt in the dwelling 
insured. and npon its d~strnct ion hy fire, the life tenant 17 entitled to the 
entire proceeds of the policy. and tlrc remainderman has no interest in other 
propcrty bought hy the life tenant with the proceeds thereof. Rtockton u. 
Qfa?ic!/, 231. 

DAMAGES. 

(JIc:~snre of damages for particular injnries see particular title of actions.) 

# 1. Nature aud Scope of Con~pensatory Damage. 
While ordinarily fright and nerronsness alonc. may not he made an ~ l e m e n t  

of damage, if such fright and nervousness is canseil hy tlefen~lilnt's negligence, 
and rcwlts  in impairment of health and loss of bodily powe-, the injury is a 
proper subject of compensatory damages. 8pnrk.s I . .  Proditcts Carl).. 211. 

'l'11e law seeks to compensate for damage to the person, remtation or prop- 
erty, and mere hurt  and embarrassment are  not snhjects of compensatory 
damngcs. Flalzc ?-. S ~ r o s  Co., 780. 
§ 10. Necessity and Sufficiency of Pleading. 

The only allegations and evidence on the iwne of damngcs were to thc effect 
that a t  the time of the assnnlt complained of, plaintiff was suffering from a 
tlisr:~se and that the assault greatly :~ggr i~r :~ ted  plaintiff's condition and that 
plail~tiff's health had been d:~niaged thereby in :I large sum. Hcz2d: A charge 
that the jnry might consider plaintiff's nientwl and pl~ysical pain and medical 
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and  hospital expenses on the  issue of ac tual  damage is  e r ror ,  such elements 
of damage not being supported by allegation or evidence. Yofotg z'. Leci)!. 
755. 
# 11.  Relevancy and Competency of Evidence. 

Sonespe r t  witnesses with knowledge, and  a witness found by the  court  to  
he a n  e spe r t  may testify, on question of damages, a s  to  the  value of the  land 
immediately before and  a f t e r  the  trespass complained of. 0tce)ts ?.. Ltc t~bc r  
C'o.. 133. 

DEATH. 

§ 3. Grounds and Conditions Precedent to Cause of Action for Wrongful 
Death. 

Action fo r  negligent in jury  resulting in death  accrues to administrator 
alone, and parent  may not maintain action fo r  such i n j ~ ~ r y  to child. li'hitc 
v. Charlotte, 539. 

DEDICATIOS.  
5 1. In General. 

Provision in a doetl for  a n  alleyway along the  side of t he  property con- 
veyed does not constitute a dedication of such alleyway across other property 
of the grantor  ill the  same block which other property does not touch the  
property conveyed, although the  alleyway is la ter  estendeci to  such other 
property by deed of t he  owner of the  intermediate property. Hentphill v. 
Board of Aldermen. 185. 

DEEDS.  

(Deetl i ~ n d  contract  to rec'onvey :IS constituting mortgage see Mortgages $ 2 ;  
contracts to  convey see Vendor and Purchaser :  bomdar i e s  see Bounda- 
ries ; reformation of instruments see Reformation of Instrnments.)  

9 2a. Competency of Grantor. 
Evitlence of mental  incapacity of grantor  hrld sufficient to he submitted to  

t he  jury. Cantoon 2'. Canaeron, 674. 
§ 7 .  Requisites and Sufficiency of Registration. 

JV11crr~ the  owner of lands deeds same to a wife, according to the  language 
of tht, registered instrument,  and  the  husband alone esecutes :i purchase 
monry deed of t ru s t  on the  lands which i s  registered prior to registration of 
the deed in fee to  the  wife, the  records a r e  insufficient to  show t h a t  the  hus- 
hnntl hat1 any interest  in the  land. Antith c.  Il'trrwagc-lTi?inlofr Co., 312. 
# lob. Rights of Parties Under Unregistered Deeds. 

While a n  unregistered deed i s  good a s  between the  pnrties, i t  does not 
cbonvc,y the  complete title and  i s  ineffectual a s  against  subsequent grantees 
~ m d e r  registered deeds and creditors of the  grantor.  C. S., 3300. Gltrsx ,I.. 

Sl~or.  Co. .  70. 
Where grantee in unregistered deed conveys hy registerrd deed, registered 

deed is  color of title. Ibid. 
Ordinarily, a person interested in a transaction involving title to  land may 

rely upon the  public records. and  a grantee,  mortgagee, o r  trustee for  va lur  
in registered instruments takes  title conveyetl in such instruments free f rom 
claims arising f rom prior 'nnregistered instruments,  and  no notice, however 
full  ant1 formal. will supply want  of registration. C. S.. 3309. 3311. S n ~ i t l ~  
v.  Turnaqc-Winslo~c Co., 310. 

Purchase money deed of t ru s t  f rom h w b a n d  on lands deeded to  wife hrld 
ineffective a s  against  purchaser f rom wife. Ibid. 



9 14b. Conditions Concurrent and Subsequent. 
Grxntee accepting deed directing payment of debt becomes personally liable, 

and charge constitute.. equitable lien. Ray~rol-  c. Ra!jnor, 151. 

DESCEST A S D  DISTRIBUTION. 

5 13. Encumbrances and Debts of the Estate. (Sa l e  of proper ty  t o  m a k e  
asse ts  see  Executors  a n d  Admin i s t r a to r s  5 13a . )  

Where a witlow, qnalifying a s  adminis t ra t r ix  of h r r  h~ i shand ,  files report  
tlenorninntetl "Ann1 nccomit." showing payment of a11 debts except a mortgage 
indebtedness. whic11 she therein asswncs to pay, shc  cont in~les  in a position of 
t r ~ ~ s t  in relation to  t he  heirs. the  estate not having hecn -inally settled. and  
her  dower i n t r r r s t  being n life estate,  she could acquire no t i t le adrerse  to  t h e  
heirs a s  remaintlermc~n. and  if she should ~ J I I ~  in t he  property a t  the  fore- 
closure sale of t he  mortgage. shc  11-oultl hold title in t rn s t  fo r  herself a n d  
child re^^ :IS heirs. ant1 the  records of :administration and  11t.r report  \I-onltl 1)e 
notic(. to  tlir \vorltl of her  ~wsi t ion .  f't.ccc.11 r.  Trildo.. 162. 

W l ~ c r t ~  partics taltc a s  heirs of thcir  fa thcr  mltl not a s  remaindermen under 
will (of g randfn t l~e r ,  they t:llie land s l~b jec t  to mortgage executed by the i r  
fatller. >lo-ritt r. I r~scoc ,  623. 

Heirs  l la re  no personal liability fo r  dehts of t he  estate,  11ut t ake  the  realty 
subject c d y  to t he  right of the  personal reprr!scntative to  sell same if neces- 
sary  to  pay debts of t he  estntc. C. S.. .XI. 60, and  heirs, by malting personal 
:tpl)car;tnc*e in :In ac8tion against  t11v estntc for  t h r  recovery of money. in which 
a t t achmmt  i s  issned against  t he  lands  of t h r  estntc. a r e  not estopped to  deny 
plilinliff"~ contention tha t  the  a t tachment  gives priority to his jndgment. Pl-icc 
1.. Ssl~. i~rs .  583. 

DIVORCE. 
3 5. Pleadings. 

Where  appeal f rom am order g r a l ~ t i n g  alimony pcrrrlcittr litc i s  dismissed, 
tlefentlant may thereafter npl)ly for  pern~ission to amend her  answer  sett ing 
up a cross action for  ( l i ~ o r c e  I I I ~ ' I I . W  f t  t1ro1.0 to  meet plaintiff's objection to 
tllc rcrification. C .  S.. 1661. Rngntr r .  Ragn~r ,  5.73. 
3 13. Alimony Without Divorce. 

111 t he  hnsbnntl's snit  for  dirorce,  in which the  wife lilrs answer demanding 
alimony ]~otdcirtc~ litc and alilnonj- 11-ithont divorce. i t  i s  e r ror  fo r  the  court, 
npon t11c Ilearing for  ;rlimony [~otdc~t t t r~  litc. C'. S..  1666. to i s w e  a n  order f o r  
:~limony withont divorce nndr r  C.  S.. 1667. Ar ln r~s  1.. Adorns.  373. 

A1)solnte divorce on ground of two years separation does not affect consent 
tlccbree fo r  snhsistcncr under ('. S.. 1667, t he  mat ter  hcing i r i t l~ in  the proviso 
of C. S.. 1663. I ) y w  1.. Dyer. 620. 

3 14. Enforcing Payment of Alimony. 
A consent tlvcrce fo r  snhsistence entered in t he  n7ife's action nnder C. S., 

1667. " p e n d i ~ ~ g  f r i r t l~e r  orders of th is  Court," i s  l~ inding so long a s  no "further 
ortlers" a r e  matle, ant1 the  husband may be nttarhed for  contempt for wi l l f l~ l  
tlisob(dicnce of the  order. C. S., 978 ( 4 ) .  Dyer I:. Pycr ,  B'2Cl. 

DRAISAQE DISTRICTS. 

a 2. Officers, Agents and Government. 
Whcre  once of three tlrninagc commiwionc~r  t l~ec,  the  t7ro s n r l i \ l n p  have 

authority,  until t he  election and  qualification of their  wc t  essors. to  levy a n  
:~d t l i t~ona l  : ~ ~ s c w m e n t  ngainct t he  lands of t he  district necessary to discharge 
tho ohligations of t h e  tli<trict, C .  S.. ,5339 ( 4 ) .  Rn1?1i r. I i i i ~  7, 349. 
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DRAIXAGE DISTRICTS-C'ontinited. 
§ 9. Additional Sssessments. 

Lands of drainage district are  liable to assessments necessary to repay 
money properly used for benefit of district. Bank r. King, 349. 

EASEMESTS. 

§ 3. Creation of Easements by Prescription. 
To establish an easement by prescription, there must be a continuous and 

uninterrupted use or enjoyment of a defined easement for twenty years ad- 
verse to, and not by permission of, the owner of the soil, of which the owner 
has knowledge and acquiesces in. IiTenlphill r. Board of Aldermen, 185. 

In order for the public to acquire an easement for a road or alley by pre- 
scription, the right of way must be substantially defined. and in addition to 
adverse user for the required period, the right of way must be worked and 
kept in order by public authority. Ib id .  

Evidence held insufficient to establish public right to alleyway by prescrip- 
tion. Ibid. 

EJECTMEST. 

§ 5. Part ies  in  Summary Ejectment. 
In summary ejectment brought by rental agent, court may allow amend- 

ment making owner party plaintiff, and permit rental agent to remain in case. 
Re?ital Co. 'v. Justice, 523. 
5 1 Conlpetency and Relevancy of Evidence in  Ejectment to  Try Title. 

In  this proceeding in partition defendants pleaded sole seizin, and alleged 
that the common ancestor under whom plaintiffs claimed had deeded the land 
to them prior to his death. Plaintiffs introduced the deed in evidence for the 
purpose of attack, and offered evidence of mental incapacity of the grantor. 
which evidence was excluded because plaintiffs had not filed a reply alleging 
its invalidity. Hcld: The exclusion of the evidence was erroneous, defendants 
having given notice in their answer that they relied upon the deed in question 
to establish their title, and plaintiffs being entitled, therefore. to anticipate 
defendant by introducing the deed for the purpose of attack. Riggins 1.. 

Higgixs, 219. 

ELECTION OF REMEDIES. 

5 5. Between Statutory Remedies Ex  Contractu. 
hlaterialman asserting lien under C. S.. 2437, is estopped from asserting 

lien under C. S., 2433. Lumber Co. r .  Perry. 713. 

ELECTRICITY. 

3 11. Electric Membership Corporations. 
h'onmembers may not challenge ralidity of acts of directors of electric 

membership corporation. Bailey v. Light Co., 768. 

§ 1. Xature and  Scope of Offense. 
The embezzlement statute, C. S., 4268, being a penal statute creating a new 

offense, cannot be extended by construction to include persons not within the 
classes of persons therein defined a s  being subject to its provisions. 8. c. 
Wkitel~urst, 300. 

Bank receiver does not come within purview of embezzlement statute. Ibid. 



a 5. Indi r tn ient .  
\Vhcrc a n  i~~tlic.tnic.nt of :I 1):rnlc rec t~i rer  fo r  enlhezzlelnent i s  t l rnnn nndr r  

C' S.. -1"GS, i t  i s  mlneceswry to tletrrminc n h e t l ~ c r  ~ I I  intlictnicnt nntler otllc~r 
of the  cwgn:~tv s t : i t ~ ~ t t ~ .  C .  S.. 42709 to 42770. t1ol~1t1 be snutainctl. S. 1 . .  T r h i t c -  
11 rfrst, 300. 

# 2. .arts  Const i tu t ing  Titking of P rope r ty .  
I ' lai~~liff 's  :~llt'g:~tion ant1 rricl t~net~ n r r r  to the cffcct that 1);- rcxnson of t he  

s i tnnt io~l  of his l n ~ i d  a t  the  c.ol1wrgc~llc.c~ of t \ro strc'auls, the  a l ternate  diminm 
tic111 :111t1 : ~ c c ( ~ l e r n t i o ~ ~  of the  flow of \r:it('r resulting fro111 the  operation of 
t l ( i fcnt l :~~~t ' s  pan-rr (I : I I I~  011 one of tht' s trcnms. cnusc4 the  h:1111c hc>t\reen t l l ~  
strc:l~lls owned I)$ plaintiff to Iw eollstalltly \~:lshed and  erodetl away. H c l d :  
I'laintiff i s  o ~ ~ t i t l ( d  to 11:1rtl his cause of action to rccorcr the  dn~nages  ~11s- 
t:~inccl ill th(, \\-;isl~ing : I \ T : I ~  of the  l1:111li snhniitteil to the  jury on the theory 
tl1:11, Iry reason of thc, ~wcn l in r  l oe~ t io l l  of l)l:~illtiff's p r o p ~ r t y ,  the  operntion 
of tllt. danl rrsnltc.tl ill :I taking of p ln i~~ t i f f ' s  ~rrolwrty without just  compellsn- 
tion. and  s11c11 right of :1(*tio11 tsxists t 3 r t L ~ l  t l ~ o ~ i g l ~  tht, o l~(>i . :~ t io~l  of the, (LIIII l ~ y  
tlcftllltlant \r:is \\-fall wit hill i t s  ri11nri:r n rights. l ~ u 1 ! 1 ( 1 ~ 1  v. I,iq11 t Po. .  S14. 

5 (ia. Equ i t ab l e  Es toppel  i n  Generitl. 
A i ~ ~  rkstoppc~l ~ n n q t  I)(. m11tn:11. :111tl w l ~ e r c ~  ollP 11:lrty ih not ci~toppc~d 11; :I prior 

jrltlgnrcnt, tlw : ~ t l r v r v  11:1rty c.:lnnot IIP cwtoppc~l thcrclry. 'Vcrrc'l~rr~~t I . .  L a v ~ t s  
I<IYIV. Po. ,  G4G. 
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(EvitlrncZe in criminal prosecutions see Criminal Law, Tit le T'II, ant1 particn- 
l a r  t i t l r s  of crin1t.u: evidence in p i~ r t i cu l :~ r  :~ct ions  s r r  p :~r t icular  titles 
of actions.) 

I. Juclirial Sot ire  
2 .  Of Judicial, I.egislative, a n d  Esecu- 

t i v e  A r t s  
11. Burden of Proof 

ti. I n  Uenerol 
7 .  To Establish Cause of Action 
X .  Defenses 

VII. Competency of Evidence in General 
2 9 .  Evidence at Former Trial or Pro- 

reed lnps  
3 0 .  Demonstrative Evidence: Photographs 
22 .  T r a n s a c t  ions or ('ommunications 

\ v i r h  Decedent  or Lunatir 

VIII. 1)urumentary Evidence 
33. S ta te  Documents  and P.ecorils (stat- 

utes see supra s 2 )  
S.  Pnrol or Extrinsic Evidence Affecting 

IVritinys 
3 9 .  I n  General 

XI. Hearfins Eviclence 
43 i r  Declarations i n  Genera l  

S I I .  Expert nnd Opinion Evidence 
1 6 .  Sulijects o f  Op in ion  Evidcnl~e 11s 

Soncsperts 
I;. Subjects of  Expert Testimony 
19. Invnsion o f  I'rovince of Jury 

3 2. Judicial Notice of Judicial, Legislative and Executive Acts. 
Our conrts will t:llie jutlicinl notice of :I 111111lic stiitnte of the  State.  which 

therefor(, ~ ~ r r d  11ot 11c 11lt~:ltletl. ilnd the Sor t l l  ( ' : l r o l i ~ ~ i ~  Work~nen 's  Con~ lwnw-  
tion Act is  ;I pnblic s t i ~ t ~ ~ t e .  J l i l l ( , r  I.. IZuh i~ t~ t s .  126. 

3 6. Burden of Proof in Gmeral. 
The I )nr t l t .~~ of proof is n snl~stnnti:ll right. l 17 i l l i n~ t i s  1. .  111s.  Co. .  516. 
Wllilt~ the 11urtlcn of g o i ~ ~ g  forwart1 \\-it11 thc, c'ride~~cbr to  avoid t l ~ c  hazard  

of a n  adverse vertlict may shift  f rom sitlc to side, accortiing to the  n : l t l~rc  m~cl 
strength of the  proofs offrwtl in s ~ ~ p p o r t  or tleninl of the  main fa(+ ill issnc, 
the burden of proof 011 the i ss11~ rcsts constn~itly tlironghont the  t r ia l  IIPOII 

the  party.  plaintiff or tlefcntlant. who asserts nnd must cs tahl is l~  nffirmativc 
thereof ill ortler to  prrvnil. T 1 7 i l l i ( ~ t ~ i . ~  I . .  111.s. Co. ,  <516 
5 7. To Establish Cause of Action. 

Action to have dwd and contract  to  roc30nvtxy tlcclnred n mortgage is  not a n  
action for  rt.formation, and In~r t l rn  iq on plilintiff to  cq t a l~ l i s l~  intent by g r r a t e r  
weight of a11t1 not by clcnr, strong ant1 c w n \ i ~ ~ c ~ i n g  proof. O'lO~irctit c. L c c .  793. 
# 8. Ikfenscs. 

Tht, tlefcntlant h:ls,tl~e 11urtlen of rstal)l isl~ing :ill affirmative tlefenscs. :nld 
w l ~ : ~ t  arcL :~ffirni:~tive dcfcnscs may he tlctc~rrni~rotl f rom thv pl(v~dings in most 
c:iscs, n l~t l  in otht~1.s 1,y p r c s ~ ~ n ~ p t i o ~ ~ s  i l r i s i ~ ~ g  from the> ~ v i ( l ( ~ n ( ' o  atldl~ccxl on  
thc ho:lri~lg or fro111 ndn~isuions rnatle t111ri11g thc  tr ial .  l ~ i l l i r c i ~ i n  1..  I u s .  Co., 
516. 
3 80. Evidence at Former Trial or I'roccrtlings. 

1:t~wrtl of tcstiniony in fornlcr action i n v o l v i ~ ~ g  s i l n l ~  anto  nccident l ~ c l d  
incu~npc'trnt in s u h s e q ~ ~ c n t  nction h r o ~ ~ g l ~ t  l)y tliffc~rent plaintiff. who wns not 
par ty  to  prior nction. .lfcLcnir 1.. Sc l ro ib f r .  '5-14. 
5 30. Dtlnonst~.ative Evidence. 

l ' l ~ o t ~ ~ g r : ~ p l ~ s  l i ( l d  pro]~(>rIy :i(l~nitl(vl ill (~vi(1v11w for pnrpose of allowing 
witness to e s l ~ l : ~ i n  h ( ~ r  t w t i ~ n o ~ ~ y .  I ' ? ~ I J ~ . W I ~  1 . .  T,~ i t l i (~r .  412. W l l e r ~  th(,re i s  
twtimony tha t  src~nc~ of :~c.citlcnt hntl c l ~ : l ~ ~ g i d  lwfnr(' photngraplls \ w r e  tilliell. 
t r inl  court  may csc.lntlc. thenl. Ibi t l .  
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EV1I)ESCE-Cot! ti11 nc.tl. 

# 33. State Docun~ents and Records. 
The ccrtificnte of the  111snrn11ce Commissioner, anthenticating copy of lmntl 

of Assistant Fish Con~missioner,  contained statements re la t i re  to  coverage 
: I I I ~  :Inlollnt of the  1mnd not appearing in the  bond, which upon th is  certificate 
\ r :~s  c~fferctl in ericlence. Hcltl: The  certificate was  incompetent to  prore  t h e  
facts ant1 caonclnsions stated in t he  certificate not appearing 'in the hontl. 
Midqctt 2 ' .  Sc l so~r ,  41. 

39. Parol or Extrinsic Evidence Affecting Writings in Gmeral. 
.\11 prior nrgoti:rtiol~s a r e  merged in t he  n-ritten contract ,  and  ortlinnrily 

p:~rol o r  rs t r ins ic  cvitltknce is  incompetent to  contradict. r a r y .  modify. or a d d  
to thcb written :rgreen~cnt. Home 01L.Jl~1.8 I,O(IU Cot.p. L.. Fcrd,  324. 

W h t ~ r c  1e:tst. provides fo r  es t rns ion only by writtell :~g recmc~i t ,  e r ide~ icc  of 
pnrol estcnsion is  incompetent. Stclcnrt  zr. Throzro-, 541. 

All prior nt ,goti : l t io~~s a r c  merged in the  writ ten contract  and i t s  terms a r e  
11i11diug. Oil Co. 1.. .lf cclilc1i7111rq Cottti t!!, 642. 

# 43a. Declarations in General. 
Testinlimy of a bailor a s  to tlccalarntions of t he  hailce a t  the  time which 

tmt l  to show the  purpose and  terms of t he  hai lmc~l t  i s  not incomptltent a s  
l~c :~ r sny .  H t t~ r t  1'. PnsttnTt!/ Co.. 25. 

3 16. Subjects of Opinion Evidence by Sonexperts. 
*I noncspcrt  w i tnws  n rho has  linonledgc, acquired in some approved manner,  

of tht. h:lnilwriting of the  person in question is  competent to  testify a s  to  the  
gc'nninencss o r  falsi ty of the  handwrit ing in dispute. O m  n s  I . .  Litrttbo. Po., 
133. 

S o ~ ~ c x p c r t  witncss, with l~nowledge of the  circumstnnces, may testify a s  to  
v:~lnc of land 1)tlforc and a f t e r  trespass. Ibid.  

S o ~ ~ c ~ s p e r t  witnesses with k~~owledgf .  of iusuretl may give opi~lion testimony 
:IS to insured's ability to engngc in worli. in :un action on I disability clause 
in n lift. insnmnc~c policy. Lt 'o~rot~i  1'.  Iun. Po.. 151. 

47. Subjects of Expert Testimony. 
I.:spcrt witness may testify a s  to  vnlne of Imid hefore nntl a f t e r  trespass. 

Olwtrs r .  I , t c ~ t r  bt'r, Co., 133. 
' r l~ t ,  ntlrnissiol~ of tt'stinlony of certain physicians ns to  plaintiff's in jur ies  

7ic'ltl not er ror  nntlcr :rutliority of Iicith 1'. Gtygg, 210 S. C.. SO". Yot'h. c. 
170r1i, 695. 

49. Invasion of Province of Jury. 
Under the  fac ts  and  circ~unstnnces of th is  case. nonespert  opinion evidence 

a s  to  insured's :~bilit!- to engngc in work 7icltl not to  impinge rule t ha t  wit- 
nesses nlay not givc opinion on thc  exact qnestiou presented for  tlitk jury's  
t lc terminat io~~.  /,c'o1tc11~1 I . .  J n s .  Po.. 151. 

E S E C U T I O S .  

I Title and Claims of Third Persons. 
A 11nsba11cl owns : ~ n d  has  t he  right to  dispose of a l l  the  inco~lle, r n l t s  ant1 

profit<. protlncts. ~ t c . .  accruing from nn estate l~el t l  by entirety so tha t  execm 
tion against  hinl n1ay he lerietl thereon to thv exclusion of' any clnim of tlie 
\rife. /xlcis z.. Pntc ,  223. 

# 20. Title and Rights of Purchaser Where Land is Snl,ject to Mortgage. 
Where  t h ~  jntlpment debtor h a s  his homeste:~d nllottctl in land? on-ned by 

him sl111ject to  :I mortgage o r  d twl  of t rus t ,  nncl the  balance of the  land, a f t e r  
:illotme~lt of the  h o n ~ c ~ t e a d ,  iu sold under valid esecution, tlie pnrchascr a t  
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5 16. Priorities. 
This action ngninst :in estntt. to r w o w r  t11cb r:1111c> of .;erric2rs r ~ ~ ~ ~ d t ~ ~ ~ t v l  

dect~;~sriI  upon his request m i s  i l ist i t i~tctl  by : r t tnchmt~l~t  :ig;ii~ist the  l:rntls of 
the es t :~ tc  ill this Statc', t he  decctlt~nt having died in :inotl~c%r Sta te  : r~ id  iln 
ntlrninistr:ttor lmring b c t ~ ~ ~  tlic~rc :~ppointcvl. l ' l~crcnf ter ,  the ;tncillary :ttlmi~l- 
istr:itor in this Sta te  nntl the  hcirs nt  l a ~ v  \vcJrc lnntle l ~ a r t i e s  nut1 cntt~rotl  
:lppc;lmnc3c. Il(~lt1: Jndgmc>l~t in p1:rintiff's f :~vor  rcantlcrctl in the‘ nction tloc3s 
not llnvc priori ty 1)y reason of the  nppr;iranc'e of tlic heirs or tlit, : i t t ; r v l i~nc~~~t ,  
C. S., 10'2. G", sine(. the  cst:ite nlonc i s  li;il~le for  tho jntlgrncnt. :rntl t 1 1 ~  jiltlg- 
m(111t incw?ly t~st;rl~lishos plaintiff's c h i ~ n  :rntl his riglit to ~~:irticail):rtct ill t he  
t l i s t r i l ~ n t i o ~ ~  of the  assets of the  es ta te  ill nccortlnnce wit11 ~ ~ r i o r i t i w  tistvl by 
stntntc.  C .  S.. !)3. Pricc I . .  .Isl;i)rs. ,584. 

5 26. Final Account and Sc t t l en~~nt .  
Where the personalty is  insnfficirnt to p:~y all de11ts of t l ~ c  estate. i t  is  the  

dnty  of tlic :~tlnlinistriitor to  m:~l t r  ;\pl~lic;ition. v-itlio~it in~t lnc  tlrlny. f o r  sale 
of tllc real  r s tn tc  to  mnko :issc>ts. ('. S.. 74. ant1 :I rcLport s h o \ v i ~ ~ g  :ill do l~ t s  1,nid 
esccpt n mortg:igc indt~l~tcvll~css cannot t20nstitnte :I fili:rl : ~ c . e o ~ u ~ t ,  sincae t h e  
duties and  o l ~ l i g : ~ t i o ~ ~ s  of : ~ ( l ~ l i i l ~ i s t r : ~ t i o l ~  c o n t i ~ i ~ ~ ( ~  ilntil :1l1 (l<,l~ts :~ r t ,  p :~ id  or 2111 
:lssets (~sI1:lllsttYl. C'. s., 10.7, f'lYw~lr 1. .  117i1/1(~1~, I(??. 
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FRAUDS. STATUTE OF. 

§ 3. Secessitg for and Sufficiency of Pleadings of Statutes in General. 
General cleni:~l of contract  alleged is  sufficient pleading of statute.  Pricc t.. 

I s k i ~ s ,  583. 

# 5. Application of Statute Relating to I1.omise to Answer for Debt or 
Default of Another. 

Where  the  par ty  promising to pa2 a debt receives a new and  original con- 
cit1w:ltion f rom the  debtor for  hi< promice, the  s t n t ~ i t e  of fmiitls. C. A , 987, 
does not apply. Dun ids  v. Dlrcl; I s l m d ,  00. 
a 9. Contract5 Relating to Realty in General. 
Ai contr:~ct of the  owner of 1:1ntl to  sell a t  n stipulated price all  logs which 

thc. owner ~ l i t ~ ~ i l t l  cut  from the  t rac t  ic not x contract  affecting reslty n i th in  
thr\ mean i~ ig  of C. S.. 9% cince the  cutt ing and  delivery of the  logs would 
conit i tute n convcrsion of the  qtantling timlwr from real property in to  p r r -  
conalty. Tl*uTuton .c. Lozc'ql. 23. 

Oral contract  to  d e v i ~ e  is  void rintler s ta tu te  of fmiids.  Price 1.. . ~ ? J i l ~ l S .  T,% 

8 13. Parties and Pleadings in Actions Affecting Realty. 
Parol  parti t ion l1y tenants in common is conclr~sire a s  to strangers.  Rohcr tn 

1.. I l l  3. Po., 1. 

# 10. I'rcsumptions and Burden of Proof. 
Minor children a r e  not creditors of the i r  fa ther  for  their  past  siipport fur -  

nished them by another. and fo r  which their  personal r s t a t ~  was  not inratled, 
;~n t l  a conwyance executed hy h im prior to the  insti tution of their  action 
mny not be set  aside hy them iindcr C. 8.. 100.7. B r l l n ~ ~ t  1.. Rr?laiit. 6. 
# 12. Sufficiency of Evidence. 

I n  this action by minor chiltlrrn agninst  their  fat11c.r for  support  and to  set 
nsitle :I convcymm esccutecl hy him prior to  t he  institiition of the  nction, t he  
c.vit1rnc.e is hclrl i~~si i f f jc ient  to 11c s~ i l~mi t t e t l  to  t he  jury on the  issue of actunl 
f r aud  in the  estwition of the  i~~s t rnmtan t ,  or tha t  the  granter  knew and  partic+ 
p:~ted in the  alleged f raud.  Br? tn~i t  1 ' .  B?ya?rt ,  6. 

G U A R D I A S  A S D  WARD. 

§ 25. Bonds and Sureties Liable. 
Surety on bond of original ~ i i a r t l i nn  i s  not 1i:thlc fo r  default  of snrccr;sor 

gn;~rdian .  .I tlairr s r .  . l t ln~i~n.  337. 

a 13. Establisllnlent and Maintenance of Seigl~borhood Public Roads. 
A procc~t l ing  to c3stnl,lish cnrtways over the  lands of others i n  Haywootl 

( 'oiu~ty should 1w insti tuted hc,forcl the hoard of c'o11nt.t- commissioners. P i~hl ic-  
1,ocal 1,:ln-s 1!)2R, scc. 1'7, ch. 110, and not heforc the  c l r rk ,  Public La\vs 1931, 
see*. 1. ch. -44s c S. (-'. Code. 3%:). ant1 thc  clerk of the  Superior Court of t ha t  
c ~ ~ i i ~ i t y  1111s I IO j~irisdiction of n ~rocect l ing  for  this relief institiitetl Iwfore 
him. I<o!jc'vs c. Utrcis, 33. 

5 3. Property in \\'llich Right May Be Assc~ted.  
.t jr~tlgmcnt tlcbtor i s  entitled to  have his 1lo111estentl allotted in a n  cq~ i i t g  

of redemption, but the  homestead shoi11tl lw nllottetl therein without regard 
to  the mortgagc cwcurnbrnnce :11l(1 :IS if i t  tlitl not exist. .lfillo. I.. Littlr', (i12. 
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I I O ~ R I E S T E A L ) - C ~ ~ ~ ~ ) I ~ ~ ~ .  
A j ~ ~ t l g m e n t  debtor, npoll forcclos~ire of a mortgage or  de8.d of t rus t  on his 

lilnds, r~su l t i l l g  ill il s l~ rp lus  over the mortgage debt, i s  entitled to h a r e  his 
homestead allotted in snrh  surplus. I b i d .  

Wherr. homestead is allotted ill rncnmhered lands and rest of land sold 
n~i t ler  t~sccntion, up011 Inter for t lc los~~re  of entire tmc t ,  judgment debtor i s  not 
entitled to homrsteud in twtire s ~ i r p l ~ i s ,  hut is  entitled only to have the surplus 
a f t r r  f o r c c h w r e  dividrd Ijet\vrcn him and the judgment dehtor in proportion 
to their  rcq)tbctivc% intrrcsts in the land. I b i d .  
# ti. Debts Against  \\'hicll R igh t  May B e  Asserted.  

A tcsn;~i~t ill colnmoli is  not nititlrcl to allotment of hornmestcad a s  against  
r s ecu t io~ i  for his pro rnta slinre of the  costs of the parti t ion proceedings in  
which his par t  of tht. land was :~llottetl to him in severalty. Snwsom v. dohtl- 
sot,, 383. 
8 8. \Vaivcv a n d  .4bar1donnlrnt. 

A tei~iint  ill colnmon tlocs not waive her right to homestc~rtd exemption by 
j o i n i ~ ~ p  ill a petition for w l c  of the lands for  partition, but i'i entitled to have 
h tv  s h i r e  of tlie procwtlu of <ale within the  amount of the  exemption held for  
11cr hencfit, and tlic net income tlierefroni paid to her  nntil  t w  termination of 
I i c v  liomcstend right<. Rmi th  7.. Bah'cs, 382. 

HOMICIDE. 

( I n  driving antornobile see Automobiles § 32. ) 

I. Homicide in General 18. Dying Declarations 
Y 1';lrties a n l l  O f f r n s e s  2 0 .  E\-1~1~~ncc of Mot ive  and Malire 

111. \Iurcler in the Seronrl IIeeree VIII. Trial 
~i I ~ l e f i m t i n n  2 5 .  Sufflrienrs of Evidence and Nonsuit 

I V .  \lunsIanphter 2 7  Instructions 
V. t~llhtiflahk and Excosnl)lc Homicide a. Forni and Sufllcienr? i n  General 

11. Self-Drfensr 11. On Presumvtions and Burden of 
VI. Indictment and I'lras I ' roof  

1 4 .  Requisites an<l SufRciency of Tndirt- g .  On Ques t ion  c ~ f  Parties and O f -  
mrnt f <  nses 

1.11. Eviclmre h. Form and S u f i c i c n c y  of Instruc- 
16; I'resunlptions atnd B u r d e n  of Proof t i o n s  on I.~R:I D~grees of the  
1 7 .  c'ornvetrnc\. a n d  ri<.ievnncr of Eti- f'rime a n d  Del'enses 

Oenci  i n  Gent,ral 2 9 .  Verdict  

9 2. Par t i e s  a n d  Offenses. 
Ik~fe r~ t l an t  prcwnt  ant1 aiding anti abett ing commission of crime is  equally 

guilty with actual perpetrator. S. 2.. C o s c ? ~ ,  332; S. v. Rny, 725. 
9 3. Definition of Murde r  i n  Second Degree.  ( I n  dr iv ing automobi le  see  

Automobiles S 3 2 . )  
1\11ird(~r in the sccontl d r g r w  is  the  unlnwfnl killing of a human heing.with 

ni:llicc. I)nt n i thon t  premeditation nntl deliberation. R. v. Tcrrell, 145. 
W 5 .  JIanslaugl i ter  in General.  

1\1:1nsl:r11glitcr is  tlrr nnl:r\vfnl killing of n human being withont malice and  
v i t l o ~ t  r ~ i l i t i o ~ ~  I l e l i l e r ~ t i o ~ .  A. D. Trrrc71, 145. 

If :I pc'rsoii n w s  cscessive forcc or  unnecessary violence in defending him- 
sc~lf. I I (~  i.q ~ n i l t y  of m:i~isl: l~~gliter a t  least. I b i d .  
9 1 1 .  Self-nc.fensc. 

T h r  riglit to kill in self-tlcfenst~ rcJsts npon necessity, real c,r apparent,  and 
ortli11:rrily i t  is  for  thc jnry to (letermine, f rom the  evidence, the existence or  
a 1 1  of s i i  e e s s i t  8. 1'.  Rr!/l~olds, 37. 

7 7 I he riglit to kill i n  scWdeftwse rests lipon newssity,  real or  llpparent, and  
onc may kill in wlf-defcnsc wl lw Ire r r n s o ~ ~ a h l y  believes that  such action is  
i i ( ~ ~ ~ h s i r r y  to s:rve hinisclf f rom (1c:ltli or  great  bodily harni,  the  reasonableness 
of his helief to be detrrminrtl  by the jury upon the facts and circumstailces 
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HOhlICIDE-Cor~tinucd. 
as  they appeared to him a t  the time, but language alone, however abusive, is 
not sufficient, i t  being required that defendant he the subject of an actual or 
threatened assanlt. S. v. Terrell, 143. 

If a person uses excessive force or unnecessary violence in defentling him- 
self, he is guilty of manslaughter a t  least. I b d .  

Whether defendant had reasonable ground to believe he was in danger of 
life or great bodily harm is for jury. S. v. Elnzoic, 531. 
3 14. Requisites and Sufficiency of Indictment, 

Joint indictment of two defendants for murder, charging that defendantq 
"of h i s  malice aforethought" committed the crime, Irrld not to iupport motion 
in arrest, informalities being disregarded. R. a. Li?rj?cy, 739. 

A charge that defendants committed murder "in the act of robbing" their 
victim, is equivalent to a charge of murder "in the perpetration or attempt to 
perpetrate a robbery." Ibid. 
8 16. Presumptions and Burden of Proof. 

Where an intentional killing of a human being with a deadly \venpon is 
admitted or proven. the law implies malice, and nothing else appearing, the 
crime is murder in the second degree. with the burden on clefendant to show 
to the satisfaction of the jury matters in mitigation or excuse. S. r. Towl l .  
145. 
8 1 Competency and Relevancy of Evidence i n  General. 

Testimony of subsequent declarations may he competent a i  corroborative of 
dying declaration. S. c. Bcll, 20. 
8 18. Dying Declarations. 

Declarant's statement, "I am bleeding insidp and I am going to die." made 
a few honrs before death ensued, is lrcld a sufficient predicate for the admit- 
cion of testimony of his dying declamtionq. S. 2.. Bell. 20. 
d statement by a person fatally \vountletl that -"If yon don't do something 

for me, I am going to die right now," is insufficient predicate for the atlmic- 
sion of his subseqnent derlarationq as  dying declamtion~, since the st:~tement 
does not show an nnqualified belief hg him that he was going to die. 6'. 1.. 

Case?/, 352. 
8 20. Evidence of Motive and Malicp. 

In  a prosecution for homicide. testimony of a witneqs that she n-a\ going 
with deceased and one of tlefmdantq, ic; competent, aq against the tlefc~lclant 
identified, for the purpose of showing motive. S. 1'. Caacv. 352. 

Evidence that defendant shot a t  deceaqed a week heforv fatal enco~~nter  Itclrl 
competent. R. c. Ra?/. 725. 

9 25. Sufficiency of Evidence and Sonsuit.  
Evidence of premeditation and deliberation lrcld sufficient to he iubmittetl 

to jnry on charge of first degree mnrilrr. R. 1.. Bcll, 20. 
F:ridence held sllfficient to lw s111)mittetl to jnry on q~~es t ion  of ilefnltlant's 

guilt of murder in the firqt degree. R. I . .  Powj.  533: 8. .c. Robirtso~t, 336. 
Evidence that defendant aided ant1 abetted codefentlm~t in perpetration of 

murder 7w7d sufficient for jury. S. c. Rnv. 7%. 
Evidence held sufficient to be submitted to jnry on qwstion of defcntlant's 

guilt of manslaughter, the question of self-defense lwing for the jury.  K. 1.. 

Relmolds, 37. 
In this homicide prosec~~tion defendant contended that he did not fire the 

fatal shot, but admitted deceased was killed with a pistol. A11 the witnesses. 
both for the State and for defendant, who testified they were present a t  the 
time, testified that the fatal shot was fired hy anothrr, mi l  that deceased so 
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# 6. Right to Maintain Action Against Spouse. 
I n  this St:~t(. wife ~ n x y  sue  linsliantl for  negligent injury.  York I . .  York, 695. 

# 12. Sature and Incidents of Kstatcl by Entireties. 
A h l ~ s l ~ t ~ n t l  o ~ r n s  :rntl 11as the right to tlislmse of all  tlw income, rents and  

profits. 1)rotlncts. rtc.. accruing f rom ; ~ n  estate l~el t l  by entirety so tha t  esecu- 
tioil a p n i n ~ t  liini may he levied t l i~r t 'on  to the  c sc lwion  of any  clnini of the  
wife. I,c~c.is I.. PuttT. 253. 

(Intlictnicnt fo r  homicide see IIomicitle # 14.) 

# 2. 1)ulg Constitutt~l Grand Jury. 
I ' rocr t l~~r t '  to proscwt contc~ntion tha t  grant1 jury n : ~ s  improperly tlrnwn i s  

by motion to clnnsli : ~ n t l  not I)$ motion in ar res t  of jntlgnwnt. S .  7.. Liui~?!~,  
'i?A 
8 10. Identification of Defendant. 

The intlictnient chiirged tlcfrndant with killing one "Onkes Clement" while 
the  concvt  spelling sl~onltl  h n ~ e  heen "Olres Clement." Hcld: The rnri:lnce 
is  imm;~ te r i ;~ l ,  a s  i t  is  :I plain case of idon no?lnitn. 8. I . .  Rcjli~olds. 37. 

11. Definiteness and Sufficiency i n  General. 
I<efinenientu ilnd informalities will be disregarded. R. z.. Linttc!~, 739. 

ISJUSCTIOSS .  

# 2. Inadequacy of Legal Remedy. 
Injnuction will not lie a t  tlie inst:lnce of n 1esst.e to  enjoin lessor f rom 

leasing tlic ~ ~ r c q ~ e r t y  to irnother o r  to enjoin lessor f rom interfering with 
lrsstv's 1)osscwion. sinc*r, if kssee  lms not forfritetl his lease, another lease 
by tlic ownrrs  to  n tliirtl pcrsoii conltl not nffect his r ights nntler his lease. 
ant1 a inw l ( w t ~ ~  c:ln set n p  all  r ights under t h r  Ic:lsc in :my action ill cjcct- 
~ i i t ~ ~ ~ t  lcwor mi#lit institnte. : ~ n d  lias therefore nn : ~ t l c r l ~ ~ : ~ t e  rcmctly nt Inn-. 
Oil C'o. 1 . .  Jff,c~hl(~ilhtcvg Colcitf!/. 642. 
(i 6. Tresl)ass. 

I~i , junct io t~  will lie to  compel r emor ;~ l  of par t  of s t rnc tnrc  \vhich constitntc,s 
continning trespass. O'Scctl z.. Roll i?cso~~, S3. 
# 7. Crinirs. 

Inj~lnctioil  \ \ i l l  not lie to  enjoin violation of rrimin:il statnte.  . I l n t t l t o r ,~  1.. 

Ln lrrc )tcc2. 537. 
IXSKEEPERS.  

(i 3. Ihties  and Liabilities to Guest. 
I'roprirtor of lodging 11o11se is  not 1)nilec of pc.rson:rl property left in rcntetl 

room. lTc.lls T. I17rst, 6.76. 
Evitler~c~e th:rt pl:~intiR rented n room in t1rfend:int's lodging house. t ha t  

the~.r: if tcr  p1:rintiff told defcnt1:unt to let no one h a r e  his :~ccordion kept in t he  
room. to n-liic*li tlc~fentlnnt  greed, nncl t h a t  some time lntcr defendnnt per- 
mitted n tliirtl person to take the  accordion on the  pre tes t  t h a t  plaintiff lind 
sc,nt liim for  i t ,  is  hi'ltl to wt:xl~linh n cnnse of action in tort ,  if a t  all. : ~ n d  not 
a n  :~c.tion I):~setl npon the violation of any  duty fonndrd npon contr:~ct, tlie 
l )~ol , r i r tor  of the  lodging house not being a bailer of the property, and  there 
being no binding :~g r tvmen t  on the  1)ai-t of the pro1)rictor not to let miyonc 
hart ,  the  :~ccordion, the  statements in regard thereto 1i:tring bew made sonie 
time a f t e r  the  conclusion of negotiations fo r  renting tlie room. Zbid .  
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ISSASE PERSONS. 

IV. The Contract in General 3 4 .  Disah i l i tv  Clnuses 
13. ( ' ons t ruc t ion  a n d  O n e r a t i o n s  in G e n -  R l 'oni;tr!~ction O n e r s t i o n  n n A  S ~ l f -  

Prill 
V. Fire Insurance 

l i  I n s u r a h l r  Tntprpst 

t ic iency of Evik'en-cP of '6cs; ;bl~iG 
e. 111-trut t ions in  A c t i o n s  o n  Dis -  

:31,;1it,. I ~ I S > > ~ O Z  - - ~. . . . . . . , . , . . .. . . 
Z Z d  A\-o idnnce  o r  ~ ' o r f e i t u r e  of  Po l i cy  3611. Fe rPnns  E n t i t l e d  t o  P a y m e n t  o f  P r o -  

fo r  B r e a c h  o f  R r p r e s e n t n t i o n  o r  ( ~ l , i l s  o f  C o n t r a v t  i n  M u t u a l  R e n e -  
\ Y x r r a n t s  of So le  O w n e r s h i p  fit Assoc ia t ions  

2411. P e r s o n s  E n t i t l e d  t o  P n y m r n t  3 7 .  Ac t ions  on T,ife Po l i c i e s  
VI. Life I n s ~ ~ r n r ~ c e  \ 11. I) II rl b l e Indemnity, Accident, and 

2 %  Condi t ions  S u b s e q u e n t  o r  L i m i t i n g  Health Insurance (Disability clauses see  
1,i:ibilitv snnra k 3 1 )  

30c. I.:vidence a n d  Proof  of P a y m e n t  of  S S ~ :  A m o u n t  of Revn!.ery u n d e r  Acc i< len t  
I ' r 'emiums nn<l  H e a l t h  I 'olicies 

31 .  .Avoi<l;inct, o r  F o r f e i t u r e  of Polic). 4 1 .  Actions o n  Acc iden t  a n d  H e a l t h  Po l -  
for 3 l i s rep resen ta t ions  o r  F r a u d  ici, s nnci Doub le  I n ~ i r m n i t y  C lauses  
a .  Po l i r i e s  lasut 'd  w i t h o u t  Medica l  YIlI .  Insurnnce against 1,iahility for Per- 

E s a ~ n i n a t i o n  wnnl In.jurs or Prol.,erty Damage 
h ,  Pol icies  I s sued  upon  Medica l  E x -  43. Vehic1r.s I n s u r e d  

a m i n n t i o n  4 4 ,  l 'n ,vis ions 1 , i rn i t i rg  1,iabilit)- o r  Con- 
321.. C';~ncellation of ( 'ertificatrs u n d e r  s t ~ l u t l n g  l 'on<li t ions I 'recc(1enr T h e r e -  

G r o u p  l l l su rancp  t o  
33. R e i n s t a t e m e n t  uf Po l i c i e s  4 9 .  l l e f e n s e  of Ac t ion  by I n e u r r r  

50. Acr lons  on L iah i l l ty  Po l i c i e s  

# 1 3 .  Canstrnrtion and Operation of Polirics in General. 
. i l l  ~ ~ S I I ~ : I I I W  l)oli(,y, l i : ~ v i ~ ~ g  I )HW w r i t t e ~ i  i )y i n s i ~ r t i r .  will be l i l w r a l l y  (mi- 

s t r n t l t l  i n  fnvor of insnrc~d. b l i t  its 11l:lin. l u ~ n m l ) i g n o n s  t t 3 r m s  mnst lie g i ~ m l  
ckRrc.t. IZohr.rts r. 111s. ('o., 1. 
# 17. Insurable Interest. 

A t o l l a n t  11y tlic. cnr t rsy  I ins  a l l  i ~~sn r : r l ) l c  intercst i l l  I ) n i l t l i ~ i p s  :ind s t r u c a -  

t i1 r t J s  011 t l i c  Innets. Stockto11 I . .  . 1Z t rnc>! / ,  231. 
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IXSUHASCE-C'~II t i~lucd. 
trrtortlinary risks, and  the provision of the policy is  s;ltisfietl if insured i s  in 
esclnsivt. possession of the entire estate nntler claim of r ight,  without asser- 
tion of adverse title 1)y a n o t l ~ t ~ .  :lntl i l ~ s ~ ~ r e r  lms not btw1 misled and i ts  r ights 
in no way t~dversely affected. Ibid.  

Wliert. t cwwts  in common divitle the  1;rntl by pnrol parti t ion and  each goes 
into possession of his sliilre, cl:tin~ing s;tnic> in severnlty, mc11 has  sole ant1 
~ n ~ c o ~ l d i t i o n a l  owners l~ip  of his s h : m  within the meaning of the  provision in 
t h e  stnntlartl form fire insnrnnce policy. Ihid. 

# 24d. Perpsons En t i t l ed  t o  Paymen t .  
Sothing rlse :Ipl)enring, ;I policy of fire insurance which a tenant by the  

curtesy prucllrrs to 11e issnt.11 to him, i ~ ~ s n r c s  only his interest  in the  dwelling 
i n s ~ u r d .  ant1 upon i t s  t l e s t r~~c t ion  by fir(.. t h ~  life tenant is  entitled to  the  
entire procertls of the  lrolic,.v, :tnd the  rcmaintlcrmnn has  no interest in other 
property 11o11ght by thc  life tenant wit11 the ~roccecls  thereof. StoclitoH 1' .  

V n ~ i c ! ~ .  231. 
5 2s. Conditions Subsequent  or  Limi t ing  Liabil i ty.  

JYlrrrt, plnintiff henofici:lry makes o11t n prirlrci fnric case, and  defentlant 
insurcr sets 1111 the nffirmntive defense tha t  insured committed suicide. and 
t11:lt tlic>rrforc no recovery could be liatl nndcr the  relative provision of the  
11olic.v. : I I I ~  i n s~ i r e r  i ~ l t r o t l ~ ~ ( w  (~vitlence in snppnrt of i t s  defense, bllt 110 

t>ri(lcnce in wgard  thereto is  introdncrd hy plaintiff. i t  is  e r ror  for  the  court 
to grant  insurer 's  motion to 1io11s11it. s i l~ce  :I nlotion to nonsllit may not be 
: ~ l l o ~ ~ - r t l  in favor of n y r r ty  upon \vhom rcsts the hurtlen of proof. H ( ~ 1 g c ~ ~ o r k  
1;. IHS. Co.. 630. 

# 30c. Evidence  a n d  Proof  of Paylnent .  
J\'lltxrc~ ;I policy in the  hnntls of t h r  lwnc,fic4;1ry recites thnt the  first minun1 

p r r m i ~ ~ m  is to Iw pnitl lwfort> tlfslivery, insnrt,r may not show thnt the policy 
w:ts tl(,liveretl npon p;tymc,llt of an  initial sc~rninnnn:~l prrmillm for  thc l)nrposcs 
of tlt5cl:lring ;I forft~it i irc for  nmip:~ynient of the second scminnn~~ : l l  premil~m.  
the  r w i t n t i n ~ ~  in the  policy Iwing conclusire, ill tllc nlwnc'c of fn111t1, on the, 
tlnc~stion of forfeitiwr, a l t h o ~ ~ g l l  i t  is  only pi,iiirn fncic evidence of payment 
im(1 reluittnhlr on the  question of thc  recovcry of t h r  11nl:tnc.e of tlw preminm. 
Ti~illitr~icso~r r.  I I I* .  Po.. 377. 

J3nrtln1 of proving tlntt lmlicy hntl not l ;~ l~se( l  for  nonpayment of p r v ~ n i n n ~ s  
is  on plnintiff hcneficinry. Wil7i(!1iis L-. 111s. Po., 516. 

31.. Policies Issued Wi thon t  3fetlical Kxan~ ina t ion .  
('. S . .  64W, does not apply to re ins tn temmt x i thou t  medicnl examinntion of 

policy issued a f t e r  metlicnl e sn ln inn t io~~ .  Z'ett(/ L-. ZWS. Co., 157. 
JYhrrc~ nl~plicntion t l t~nomi~lntc~s nnswers drclnrntions in l i n l  of ~nedicnl  

f~s ;~min: i t ion ,  s11c11 nnswers corne n-ithin pnrr i rn-  of C. S., 6460. 1'1i.qlt 1.. 111s. 
('0.. 372. 

5 81b. Policies Issued r p o n  Medical Esamina t ion .  
The policy in suit  was  issnt,tl for  less than $5.000 a f t c r  medical esnmina- 

ti011 of inslutvl. .Lftcr i t  11:1tl lnpsetl fo r  nollpnymtwt of pre~ninms.  i t  x n s  
reil~st;ttetl on writ ten njy11ic:ttion of i n s n r ~ t l  without n nietlicnl esamination.  
Held: A l t l ~ o i ~ g l ~  the policy n-11s rri l~stntctl  withont :L medical esamination,  t he  
original polivy was  issnccl z1ftr.r nletlicnl cs:~lnination.  and C. S.. 6-160. has  no 
:~pplicxtion. and insurer i s  not r e q n i r d  to  show fraud,  hut  is  entitled to  can- 
cellation of t he  policy upon n showing of mntt.rin1 misrepresentations in the  
npplicatio~l for  rei~lstntement.  I'cttjj 1'.  I H ~ .  Co.. 157. 

A statement in all npplication for  reinstatemrnt of a n  insurance policy tha t  
applicant. in the  yenr previous. had  not had any injury,  sickness, or ailment 
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ISSCI~A~SC'IS-f'~~cti~~~it~tl. 
of : I I I ~  k i ~ ~ t l ,  :111tl 11:1tl I I O ~  r cv ]~~ i r rd  ill? scsrvic'es of ;I ~11iysici:rn. 11c~i11g ; I  h!:ltcS- 
I I I V I I ~  of facat 1vit11i11 t 1 1 ~ 1  l < ~ ~ o w l l ~ ~ l g t ~  of :111pIi(?i11t~ is :I inatesri:~l r e ~ l ~ r c ~ s ( ~ \ \ t : ~ r i o i ~  
:IS :I n ~ : ~ t t ( ~ r  of h ~ v .  ( I .  S,, WS!I. Il1it1. 

# :I'!c. (':rnccbllation of C ' e ~ t i t i w t e s  t7nctcr G180np Insui~ancc.. 
' l ' ~ ~ r ~ ~ l i i ~ i ~ t i o ~ l  of ( ~ ~ I I ~ I ~ I I ~ I I I I ~ I I ~  :is I I S ( Y ~  ill gro1111 1111li(.y rf~fc~rh to st~ctec.~ of 

11:11'tics r:~tl~cxr t11a11 coutr:ict of ~ ' ~ I I ~ ~ I I ~ I I I O I I ~ ,  l~ i l t  \ v l i ( ~ r ~  :1('l of (wll)loyty~ tt'mli- 
11;ltc~s ( ~ I I I ~ I ~ o ~ I ~ ~ ( ~ I I ~  li(5 is  not v l i t i t l~d  to  ~loticc* of ( x ~ ~ e t ~ l l : i t i o ~ ~  of r t~ r t i t i r :~ t e .  
I't rrrso~c 1 ' .  . l ssrirtr rcw Soc,ic t j l .  731. 
# 33. 12c-i11st;ttc~ii1c.1it of I'olicics. 

'1'1it> r r i ~ ~ s t ; ~ t c ~ n i c w t  of ;I policy of i ~ i s n m ~ i c ~ c  i ~ i  ;~ccord:~nc~c wit11 i t s  te rms 
11as t 1 1 ( ~  ( , fT(~, t  of ( ~ I I ~ ~ I I I I ~ I I ~  in f o r ( ~ >  t11(, origi11:11 ( Y I I I ~ ~ : I ( , ~ .  : I I I ( ~  (lot~s 1,Oi ( ~ 1 1 1 -  

i ~ t  1 1 r e ~ ~ t r a c t .  I'i.tt!/ 1.. 1118. ('0.. 127. 
l V l ~ ( , r ~  :I lwlicy of ~ I I S I I ~ : ~ I I ~ ( ~  r ( s f l ~ ~ i r t v  :I ~vritt(111 :111plic:1tio11 :15 :I 1.o11(1itio11 

l \ r (5<~(v lv~~ t  to  r ~ ~ i ~ ~ s t : ~ t c ~ i ~ ~ ( ~ ~ ~ t .  :I f : i l s~)  s t : ~ t ( ~ i ~ ~ c , ~ ~ t  t l ~ c r , ~ i ~ ~ .  \vhi(,11 i \  ni:~t( ,r i :~l  :IS :I 

111:1tt(~r of l;i\v. 11r(>ve,11ts t11(, r ( ~ i ~ ~ s t : ~ t ( ~ ~ i ~ c ~ i ~ t  iswcvl ill r ( s l i ; ~ ~ ~ c ( l  1111 t 1 1 t t  :11111li(~~1tioi1 
from 11t411g cffrrtivc~ ill 1;lw. I b i d .  

# S4a.  C'onstruction, 0ptbl.ntion irlld Sufficicw('y of lCvidewc~ o f  1)is:tl)ility. 
Tot:11 ~ l i s :~ l~ i l i t y .  ~ v i t l ~ i ~ i  t 1 1 ~  I ~ ~ ) : I I I ~ I I ~  of a (lis:~l~ilit)- (~1:111sc ill :I life% ~ I I S I I ~ : I I I C , ~  

l)oli(,y, is  s11(.11 ( l i s ;~ l~i l i ty  :is 11rc~ve11ts i11s11red fro111 l ) c b r f o r ~ ~ ~ i ~ ~ g  \v i t l~  ~ ~ ~ : L S I I I I : I I I ~ ~ ~  
cf1111i1111ity t111, ro:1so11:11110 : I I I ( ~  (wso~iti :~l  (11itiw of his I I S I I ; I ~  ( ~ I I I ~ I ~ I I ~ I I I ( ~ I I ~ ,  01, of 
:illy ot11c.r o ( . c .~~ l ) :~ t io~ l  \vlli('ll 111' is  r(~i1so11:111ly q ~ ~ : ~ l i i i r d  p l~ys i r :~ l ly  :t1111 111('11- 

t:lll?. to 1111rsllc~. 1111(1(,r ill1 tli(' ~ ' i r ( ~ ~ l ~ ~ l s t i ~ l l c e ~ s .  :111(1 tl1(5 i~l~ilit!. to (lo o11tI j o l~s  
of :I (~o~ i l l~ :~ r : i t i v (~ Iy  trifling 11:1111re (low not pr(~cl11(1(~ r ~ c o \ ( ~ r y ,  I , ~ ~ O I I I I I ~ ~  L.. 
111,s. C,l l . .  121. 

I ~ : v i ~ l w w  t11:1t ~ I I S I I ~ C ~ ( I  \v;~,q ~ l ~ ~ a r - s i g l ~ t c d  11c'lil (~11ii11ctc~11t to s1111w i11:111ility to  
]lllrsw oill(>r o ( 8 ( ~ ~ ~ 1 ~ : ~ t i ~ ~ ~ ~ s .  1l)iil. 

# 34cb. In s t twc t io l~s  in Avtion 011 1)is:tbility ( ' l t~uscs .  
111 t11is : I ~ * ~ ~ I I I I  011 :I ~Iis: t l~il i ty 1.1:11w(h in :I lift, ~ I I S I I ~ : I I I ( T  1rolic~-, :I j!~ror,  ill 

~ I > S ~ I O I I S ( ~  to : I I I  i111111iry fro111 the, c ~ r ~ ~ r t .  st:lted 1\13 n11(1erstoo(l fronl tli(\ i11str11r- 
t i ~ m s  t11xt ~ I I S I I I ~ ~  \v0111d (lih:~I~lc~fl if hes eo111(1 1101 11erfori11 Ille \\-o1,1< of 11is 
I I ~ I I : I ~  O ( Y . I I ~ I : I ~ ~ O I I .  TIII* (*011rt s t a t c ~ l  t l x ~ t  th is  \v :~s  s n l \ s t : ~ ~ ~ t  :111)- I . I I Y ~ ( Y . ~ ,  l111t 
r11(, (~111r t  t11(>11 (.11:1rg(~l tI1(1 jury (40rrc>ctly 011 t11is : IS IKY*~  of tho r :~s fx .  I~c~ l i l :  
0 I l l .  ~ ~ i ~ O l l t ~ l ' i ~  1.. z11.S. ('11.. ].?I. 
# I .  I 'c~rsons c.ntitlrtl t o  l'itymrnt of T'roc~cwls of ( 'ontrac~ts in  M u t u ; ~ l  

I5cnctit .lssociations. 
\Vif(, of i~lsl~rcvl Irc'ltl his "legal tlcptwtlcnt" : I I I ~  (siltitlev! to p r o ( w d s  of 

I I I I I~I I : I~  11twvlit i ~ ~ s i l r : ~ ~ ~ r t k  c o ~ ~ t r : ~ c t  i111(1(\r 11~r1ns of t I i (3  ( Y I I I ~ ~ : I C ~ .  ~ ~ o t \ v i t I ~ s t : ~ ~ ~ ( l i ~ ~ g  
:I I I ~ I ~ I I I I I ~ : I ~ I I ~ I I I I I  .sig~i(vI 11y i11s11r(v1 st : l t i~lg 11v \vislic~d his fu11(,r:11 11~11efit i11sur- 
:IIIC<. 11;iitl to  llis tl:\l~gl~tc'r. :IS hi' c~o~~sitlvreel her  his 11,g:ll t l e l ~ c ~ ~ ~ t l ( ~ ~ ~ t .  .1111~iov 
Orilc,r I.. rl'trtt9, :305. 

lV11(>1.(> t\vo riv:rl C ~ : I ~ I I I : I I I ~ S  for  tl113 p r o ~ ~ ~ f l s  of  :I lifv ~ I I ~ ~ : I I I I . C ,  r o ~ l t r a c t  
t l l rc~:~to~l  snit. :L snit  i ~ ~ s t i t ~ ~ t t ~ d  11y i11s11rer to d ~ t t ~ r ~ n i ~ l c ~  \vlli('ll is  I : ~ w f ~ ~ l l y  
cwtitlvtl thclrc~tt~, c,;11111ot c o ~ ~ s t i t ~ l t c  ;I \vnivcxr o r  r:ltififsntio~l ~f :III  : ~ t t c ~ m ~ t c ( l  
1 1 : 1 1 i g  of ~ ~ i i c i :  I i11s11r1  o r  to i s  1 1  Ibid. 

# 35 .  .lc.tions o n  L i f e  1'olic.ic~s. 
lVl~(bre the  I w ~ ~ ( ~ f i ( ~ i : ~ r y  of :I life policy i11tro(1111~t~ ill (,vi(l(,~i( P t11(~ l)oli(h:- : I I I ~  

thc. : ~ t h n i s s i o ~ ~ s  in i~lslrrrr 's  :Illswer tliat i t  i s s ~ ~ c t l  t l l ~  policy, t ha t  ii~.;nrcii n-as 
11f~:111, : I I I ~  t11at p I : ~ i ~ i t i f  1)1~11(~firiary Ii:1(1 f i lc~l  propc>r proof of' (leat11. plaintiff 
c ~ s t ; ~ l ~ l i s l ~ e s  :I l~rit~rrr ftrt.it, c.;~sc~. IIccl!/c~~~t.l,. I . .  I ~ i s .  I'o.. 6:H. 

Wll r r r  tllv cortific;~tc of the  c~orc111cr-p11ysic.i:111. filrtl lry tl~cl heneficinry as 
11:lrt of the   roof of t l ( ~ : ~ t l ~ .  st:ttcs tha t  ins l~rr t l  conixnittctl snicidc. wliich stare- 
I ~ ( V I ~  is  (I(~niw1 11y the, 11(511efici:1ry ill li(1r :~ t t :~che ( l  l (~ t ter .  t11c 1(>11oti(>iary is  not 
Imund by th r  stntcrncnt in tlic cc~rtificntc~ not c s c ~ ~ ~ t c ~ l  I)g hcr,  :111cl ~11~11  state- 
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ment does not ro11stit11te ~ v i d e n c e  offered by her  in snpport of the  nffirmtitive 
de fmse  of snicitlc? set  lip by insurer in the  hcnrficiary's action on the 11olic.y. 
Ibitl. 

1nsnrt.r is  not entitlcd to   ions snit upon affirmntirr tlefe~ise  unless plililitiff 
I)ent~ficinry's o\\-11 evidence es tabl is l ie~  it. Ibid.  

1ii1rtIt.n of proving tha t  policy had not lapsed fo r  nonpayment of prenii~lnis 
is  on phintiff  hrneficiary. 1Tillicc1~1.s r .  111s. Co., 516. 

Eritl(.nc3c> tha t  insnrtvl was  near-sighted held competent to s h o ~  inability to 
~ n r s n t ~  other occupations. Lcorlro~t r. 1/18. Co., 1.71. 

# 38b. Amount of Recovery Tnder Accident and Health Po1icic.s. 
E v i d n ~ c e  lti'ld to n.:irrnnt recovery fo r  confining illness. Drtkc c. A.ss~c~'fritc~' 

f'orp., GS2. 

# 41. Actions on Accident and Health Policies and Double Indeu~nity 
Clauses. 

The  t lonl~lr~ intlcwnity clnnse in this policy of i n s i ~ r a n ~ c ~  proritlrtl tha t  tlie 
benefits iintler th is  cltinsr shonltl Ibe 11nll :111tl roitl if i i ~ s ~ i r c d ' s  tlciitli sho~ilt l  
rc~sult from i n j ~ ~ r i r s  i~~f l ic te t l  in t rn t ioni~l ly  by anotlier person. I-lcld: Insurer  
has  the  I~u rden  of proving facts bringing t b r  case within the  p rov i~o .  TT.ccr~'or 
r.  111,s. PO,,  3.74. 

111 :~(. t iol~ 011 t101iI)Ie ilidemnity c1:11iw, instrnction Itc~lel crrollrwils ns reqnir- 
ing insurer to  prove third person intentionally killed insiired. Ibid.  

# 43. Vehicles Insured. 
Assr~rcsd o g e ~ x t r d  buses largely in :~notIier Sta te  and  had  no franchise in 

this Rttttr, 11nt i t s  buses were nerd in S o r t h  Ctirolinii 011 ront rs  t~ssigntvl 
another comp:iny. controllrd by the  siiine interests. which did have n frnnchise 
in th is  Statc.  Thrn policy txken o l ~ t  1))- a.swrcd had a n  endorsement attnchrtl  
thereto c.sprrssly proriding i n s ~ i r : ~ n c r ~  o ~ i  i t s  11nses roreretl 11y tlie policy \rhile 
engilgrcl in tlie trtmsport:~tioli of I I : I N S C I I ~ C ~ S  for ronipf~nsntinn in Sort11 Claro- 
linii. I'Iai~itiff n x s  i r i j~~re ( I  \ v l~ i l (~  riding on it 1111s of :IS.SIIIYY~ in Sort11 C:lro- 
l i l~ :~ .  Hf,ltl: 111siirt'r will not I)P heart1 to t l r~ ly  l ial~il i ty on the  gronntl thtit 
iicanrctl h l t l  110 friinchisc to  oprrtite 11nscv in Sort11 ('xrolinn. Cf(/1upbf'l1 I. .  
f'u.~uctlt!/ C'o., 66. 

I<rp:iir to trncli lrc'lt7 not to  ni:il;t' i t  ;I new t n ~ c l i  or tlcstroy i t s  identity a s  
t r ~ ~ c l i  insured. ~ ~ I I ~ C I ' S O I ~  cE. PO. C. 1118. CO.. 672. 

4 .  Provisions Limiting Liability or Constituting Conditions Precedent 
Thereto. 

Evitlt~ncr~ I~c.ltl to  show tha t  driver was  proprietor of rcpair  shop within 
noncorcragc prorision of li:~bility prrlicy. H~r l r t  z.. Cmsrctr 7t!/ C'o.. 28. 

I.>ml)loyee riding l n s s  1rc7tl ~ i o t  within c31nwr rsclnding employees wliil(' 
oper;iting, m:~int:iinillg, or  sing vrhirle. ('t~~itphr!l 1.. Ponrcrrlt!/ Po.. 6.7. 

Eniployec~ ritling p : ~ s s  11r.ltl not within c'la~isr t ~ s c l ~ ~ t l i n g  lii1l)ility to employees 
ill collrse of trtltle or I)n?iness of nssiiretl. Ihid. 

I'olicy l~ ( , l d  not to  c~orc~r i ~ ~ j n r y  i~itcwtionillly inflicted by person driving r a r  
\\.it11 owner's pc2rmissicm. :il~tl former r r rd i c t  in i~cTion a g : ~ i ~ ~ s t  inslirrd. prop- 
erly intt'rl~rc.tc~tl, lrc,ltl not to estop in sn r r r  from sr t t iug  lip tlrfense. Jflf'li8011 
2'. Cnsucelt!~ C'o., 5-16. 

# 49. Defense of .letion by Insurer. 
Ins~irtbr tlefending action and paying i t s  cornisel :ind the  jntlgments may not 

lw held li:rl)lr f o r  f r e s  of ;~tltlitional vonnstal rniployrtl by insured. -1lcCt1lic~ r .  
Sss~rrccuc~o Corl~.. IS. 

I ~ i s ~ i r r t l  forrcd to  tlrfend :iction i i p o ~ ~  tlrninl by insurer tha t  truck wins coy- 
c'rrtl 11y 1101ic.y is  c~~i t i t l r t l  to r r co r r r  rr:lson:~lde amount nt3ctw:lry to drlfend 
artion. .411clc vsorl ~1. ('0. C. Iirs. Co., 672. 
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ISSURASCE-Coutitfued. 
# 50. Actions on Liability Policies. 

Evidt>l~c.e that  insured gave notice of accidcwt to insurer,  and tha t  insured 
\v :~s  r eawiab ly  required to pay amount claimed to th i rd  p-rson injured, held 
competent. Error .  if any, ill failing to introduce a l l  r iders in eviderice Ifeld 
cured by their  snbwquent introductioll. d t~de r son  d C'o. c. Ins.  Co.. 672. 

I S T O S I C A T I S G  LIQCOR. 

# 4b. Constructive Possession. 
E \ i ~ l t ~ n c r  that  liquor was fonntl ill defentlnnt's home in room rented to th i rd  

perhou ?~vld  inbnficient to be snhmitted to jury. 6. ?;. Hnr~ford.  746. 

JUDGES 

S 21. Rights, Powers and Duties of Regular Judges. 
Tlicb ccmstitutional requiremelit that  i l  judge shall reside in the  district for  

which 11r is  electrd confers no jurisdiction, and the resideut judge, while liot 
Iioltling the conrts of his districbt by assignmel~t,  exchange. or special conimis- 
sioii. I I ~ I S  j~iristlic~tion of matters  ending in his district only \vhen cspressly 
wnferred by statute.  ('ollins z'. Wooten, 359. 

JUDGJIENTS. 

111. Judgments by Default 2 6 .  TVant of Jurisdiction 
9 .  Judgments by Default Final IX. Conclusiveness of Judgment 

VI. Juclwments on Trial of Issues 2 9 .  Parties Conc luded  
l i t ,  ( ' on fo rmr ty  to Verdict and Plead- 8. Operation of Judgments a s  Bar to Sub- 

1ng5  ~ e q u e n t  Action 
\ 11. Dorketine and Lien 3 2  T n  G c n p r n l  . .. - ... . . -. 

19c. Dockrt?ng, Goti&: and Lien XI. Aesignment 
2 1 .  Li fe  of Judgment Lien  3 i .  Rights and Remtxdies of Assignee 

VIII. Validity, Attack, and Setting Aside XIII.  Payment and Dilcharge 
2 2 .  I'roceiiure: Direct and Collateral A t -  4 3 .  Rights and Remedies of Judprnent 

tack  Creditor (Right  to issue execution 
3 .  F o r  Surprise, Inadvertance, and E x -  sce Execution) 

cusable Seglect  

$ 9. ,Judgments by Default Final. 
Jl~tlgnirnt on ngrtwl statenwnt of fac ts  may not be rendered hy defanlt  

tint11 a s  :rpninst those defendants failing to  file answer. Merrit t  ?;. I~ j s roe .  5'26. 
3 l i b .  Conformity to Verdict and Pleadings. 

JYlic~rt, the vertlict est;~\)lishes defendant's indebtedness to plaintiff, but does 
]lot :1\~;1rt1 interest. ;I judgment for  the intlebtcdness with interest from the 
tl:ltc> tliv ilrtlehttvlness w:~s  incurretl i s  in excess of the  verdict and will be 
moditirtl to conform to the verdict. Parr ish  v. Har tn~a? f ,  2.38. 

JT'l~ilt~ the trial  court has  the power to set aside a verdict when he  is of tlie 
opinion t h : ~ t  it i s  not supported 11y the  evidcnce or  is  against the weight of the 
c~vitle11c.c. C. S.. X91. lie 1111s no power to change or modify R verdict becaw? 
in his op i i~ io l~  the jury ninclc a n  error  in c o m ~ ~ n t i n g  the : ~ n ~ o r n ~ t  retnrnetl it1 
tllcir > ~ ~ s \ v o r .  a i ~ d  :I I IPW trial  will be awarded upon appeal from a judgment 
r c l l t l r ~ ~ ~ l  011 the verdict a s  modified by the  court. E d ~ c n r d s  r.  T-pchurch. 249. 

I t  is  \vitl~iil tlit' province of the  jury to allow interest, and where the vcsrdict 
dow not ;rllow ii i t t~cwt the judgment may not 11e elilarged ti1 inclnde interest. 
1 J a f . i ~  c. U o y y e t t ,  589. 

1%. Docketing, Sotice and Lien. 
qJndgment was  o1)t:iinetl agninst a single woman, but was  docketed a f t e r  htlr 

n ~ u r r i a g ~  iind indexed in her maiden name. Thereafter she acquired property. 
which she sn l~scqr~e i~ t ly  sold to defendant. D e f e ~ ~ d a n t  had irnowledge of her 
n ~ a i d e l ~  name. but failed to inform his  lawyer who investigated the  title. 
Held: Defenclaiit having kno\vlrclge of the name of his grantor  before her 
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JUDGMENTS-Continued. 
marriage. took with notice of the prior judgment, since a search of tlie records 
under her maiden name would have disclosed the jndgment, and the failure of 
defendant to impart his lmowledge to his attorney cannot affect the r ~ g h t s  
of the parties C. S., 613, 614. Henry c. Sandcrs. 239. 

5 21. Life of Judgment  Lien. 
A11 invalid allotment of homestead does not arrest the running of the statute 

of limitations, and the lien of judgments are  lost after the lapse of ten years, 
notwithstanding the invalid allotment of homestead to the judgment debtor 
Sansom v. Johnson, 383. 

§ 22. Procedure: Direct and  Collateral Attack. 
Wherc order appointing receiver is not void or irregular, sole remedy is by 

appeal. Sobles v. Roberson, 334. 
8 23. F o r  Surprise, Inadvertence and  Excusable Neglect. 
h denial of a motion to set aside a judgment under C. S., 600. will riot be 

disturbed 011 appeal when there is  neither allegation nor finding of a merito- 
rious defense, and tlie Supreme Court will not consider affidavitq for the 
purpose of finding facts in motions of this tort. Cayton c. Clarh. 374 

Where the court finds that defendant in claim and delivery proceedingq was 
in court when his attorney was allowed to withdraw from the ca-e. and was 
told he would have to employ other counsel, and the case continued to the next 
term, the refusal of the motion made by himself and the surety 011 hic: replevin 
bond to set aside the judgment taken a t  the next succeeding term on tlie 
ground of mistake, surprise, and excusable neglect is properly refwed. C. S., 
600. Baer v. McCall, 389. 
5 26. Want  of Jurisdiction. 

A judgment rendered by the clerk on a petition filed before him over which 
he has no jurisdiction, is void, arid the proceeding will be dismissed on appeal. 
Rogers v. Davcs, 35. 

An order entered by a resident judge while not holding courts in his dis- 
trict is void for want of jurisdiction and may be treated a s  a n111llty. ('ollm8 
c. TYooten, 359. 
§ 20. Part ies  Concluded. 

An insurer having entire control of the defense of an action againqt insured 
is bound by the judgment, even though it  is not a party to the suit, and may 
not assert in a subsequent action that the injnred person was not a pacsenger 
for hire nhen this issue is ad~erse ly  determined against it in the former 
action Campbcll v. Casualti/ Co., 65. 

Ordinarily only parties and their privies are concluded hy j~~dgniriit .  
Meachatn 0. Larws Bros. Co , 646. 
§ 32. Operation of Judgmrnts  a s  Bar  t o  Subsequent Actions in  Of-nwal. 

The four occ~~pants  of an automobile involved in a collicion institnted. 
respectively, separate actions against the d r i ~ e r  and the onner of the other 
car involved in the colliqion. Upon the trial of one of the actibns, 311 the 
uccupants of the car being witnes\es. a nonsnit was entered in favor of the 
defendant owner and tlie issue of negligence K:I? a n s w ~ r e d  by the jnry in 
favor of the defendant driver. In the present action, defendants filed an 
amended answer alleging the disposition of the action tried, which allegations 
were admitted by the present plaintiff, m ~ d  defendants moved to ili~mics this 
action on the ground defendants shonld not he reqnired to defend tlie wveral 
actions iiivolving the same facts, and that pln~ntiff was barred or e5toppetl by 
the judgment in the action tried Htld: The present plaintiff was neither a 
party nor a privy in the action tried. and n different set of facts might he 
developed in the present action, either by additional evidence or by the esti- 
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J~T) ( : J IESTS- ( 'OI I~ I I I  i t (  (1. 

t l ~ r  eridcnc4e by the  jury,  :lnd the  motion to  tli\mis\ h h ~ u l d  
Ilit'ctrho?~~ c. Lnrrcs Bros. Co. .  646. 

S 3 7 .  Righ t s  a n d  Remed ies  of Assignee. 
I ' r i ~ ~ r  :rssignw of j ~ ~ t l g n i r ~ n t  t:~ltr.s t i t lr  ~ ~ n : ~ f f w t c d  I)$ sccontl :~ s s ig~rmrn t .  

t'vcSn thongh st.c.ontl ;~ss ig~irncnt  is  first rfvzortletl. I I I  1'1' Tl~ollo(~c', 490. 
# 43. Righ t s  a n d  Rcmc.dies of d u d p n c n t  Creditor.  

\Vlit>rtl the  judgment debtor conveys realty nftcr the  tlocl<cting of the  jndg- 
mcut :111d t l i ~ r e i ~ f t e r  dies without :~ssc ts .  rcl:~l o r  pt>rso11:11. rrquiring thcb all- 
~ ~ o i n t ~ ~ ~ c ~ i ~ t  of :III : ~ d ~ ~ l i ~ l i s t r i i t o r .  the  jnilgmc>~it crctlitor may ~ ~ l i i ~ i n t i ~ i n  a n  :letion 
in tlic S ~ ~ p t > r i o r  ( ' o ~ ~ r t  ;~g:rinst  t l ~ c  grnlitcv of tllc judgment tlehtor to  foreclose 
his s t r l t~ l tory  lien, bnt hc i s  not ciititletl to  erccntion ngains! t he  1:1iitl. F~!I)I~I 
I . .  I , ' l l l ~ l l ( ~ ~ ,  2.7, 

JVRT.  
# 3. C'l~;~lJtmges t o  t h e  Poll .  

I ) r f ~ ~ ~ ~ t l ; ~ n t s '  motion in a r r e s t  of judgment on the  p r o t ~ ~ l d  t h a t  only persons 
of tlir \\-hitc r a w  s : ~ t  in tlir t r ia l  jury,  i s  llcld properly tlcnicvl upon the  t r ia l  
c~~urt ' : :  f i ~ ~ t l i ~ ~ g s  t11:lt ~ ~ i ~ n i t ' s  of tllosr qwlifitltl of t l i ~  white ant1 Scg ro  r:lc.cis 
wc,rc, in t h r  jury 110s. tlint there W:IS no rac i :~ l  tliscriminntio~i, :1nd tha t  the  
tr ial  j l ~ r o r s  n-c3rc rill ncw~ptc4 by tlc~fent1:tnts and tlit, j l ~ r )  t111ly sworn : I I I ~  

impanr l rd  withont ol~jc'ction o r  cliallcnpe 1,y ilefentlants. S. 2.. Bell. 20. 
# X. .Jnry Pol ls  and Slrecial Venires.  

The  t r ia l  judge has  the  discretionary p o w r  to i s s w  :r wri t  of w ~ t i r r  foc3ia.s, 
('. S.. 'XIS, instc;ltl of tlirt'cting the  j l ~ r o r s  to  I,? tlrnwn f rom t11r j l ~ r y  110s. 
: I I I I ~  tl~c) conrt's ; lc. t io~~ ill i s s l ~ i ~ ~ g  the  wri t  is  not rericw:~hle ill tlie ;~l~sc~nc.r  of 
:111nse of tlisc2rction. S. I . .  C~t.sc'!/. 352. 

3 3. Civil .Jnrisdiction. (Appel la te  jurisdiction of Super ior  Cour t  see 
Courts  S 2 d . )  

TT'lirrc the  critlcnc*e ill a n  :~c.tion against  the  proprit'tor o t  n lodging 11ot1se 
tt>nds t o  show tha t  thc. prol~r ic tor  \~ rongfn l ly  pc5rmittctl n tlrirtl pthrsoli to  tali? 
plaintiff's p~rso11:11 l,roprrty, v:1111etl : ~ t  more t11nn fifty tlr~llnrs. out  of tht. 
~ 'oonl reutetl by plaintiff. tllr :lction is fonndrd solt,ly in tor t .  nnd the  jnsticc's 
i~111rt 1 ~ s  no jl~ristlic*tion, nntl t l ~ e  rule tlint wlierc a11 i ~ ~ j l ~ r y  rt3s11lts f rom 
I,rcJ:lc.ll of sonw ( ~ o ~ ~ t r : ~ t ' t t ~ : ~ l  d l ~ t y ,  plaintiff mny \\-:lire the. tor t  autl srlr on the  
I Y I I I ~ I X I . ~ .  lins no :~lq~lic*:ttioli. 1f7('119 1.. S17cst. 0>0. 
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5 2. F o r m ,  Requis i tes  a n d  Validity of Leases  i n  General .  
Lease unti l  o w l e r  sl~oulti  tear  t lowl property i s  void for  nllcertainty of 

duration,  or a t  nio5t creates tenancy n t  will. Rc'utc~l ('0. 2'. Jitstice, 523.  

5 7. Genera l  R u l e s  of  Const ruct ion .  
Conversations. st :~temeats,  ant1 negotiations prior to the  es t~cnt ion  of the  

writ ten contr;~c.t a r c  merged therein,  and the  parties a r c  ho~uitl  by the  terms 
of the  writing. Oil ('(1. I . .  M c c k l e ~ i b ~ r r ~  ('ourit!/. 6*2. 

The fac t  t ha t  a lease contract  i s  prepared hy lessor cannot have the  effect 
of modifying i t s  plain provisions when the  lessee signs t he  contract ,  nnd there  
is  no evidence t h a t  his s ig~ la tn re  was  obtainetl.by f r and  of misrepresentntion. 
Ibid.  

By ; ~ g r e e i i ~ g  to ;L snhlense of the  p ro l~c r ty  stignlnting t h a t  the  su1)lense 
slionld not iu any way nl t r r  the  terms of t he  lense, t he  1:mdlord reservw his  
r ights nntler t he  l t~nse,  ant1 his ngreemcnt to  the  s ~ ~ b l c n s r  cminot constitute ;I 

waiver 1,y him of any  of i t s  terms. Ibid. 

5 1.5~.  Renewa l s  a n d  Estc~nsions .  
Alftt,r anle nf 1t~:isetl 1;nlds ant1 ~ ~ o t i c e  to lessee by purchaser,  lessor has  no 

;~u tho r i ty  to r s t n ~ t l  lt~nse. S ' to~ct~r t  1.. T l i ~ ~ o i r ( ~ r ,  ti41. 
The  f t ~ c t  t ha t  lwsor  suffered 110 damage by failure of lessee to  give notice 

of i ~ ~ t t w t i o n  to  r r n r v  within t he  t ime stipulated i11 the  l t w x  does not consti- 
tn tc  ;I waiver nor s u p p l . ~  the  requirement of notice as  res scribed in the  co~ i -  
tract .  O i l  C'o. 7.. J I ~ r l i l ~ , ~ b ~ i r l /  C'oii~tl/, 6.2%. 

\\'ht,re lessee t10c.s not give notice of i ~ i t e ~ i t i o ~ l  to rellcw a s  required by Iease, 
he  loses right to  r w e w  nndcr the  lense. Ihid. 

5 17. Termina t ion  by Consent of Par t ies .  
f%r t i t~s  Iroltl not to  hn re  i~ l tc~~l t le t l  c:~ncellntion of snhlwse  on nntlispnted 

fac ts  of th is  case. H~ iyhvs  c. L o u g ,  236. 

# 19. Sot ice .  
Tenant a t  will i.: cmtitletl to reaso~ia1)le notice;  tellant f rom month to month 

is  entitled to  sc,ven tl;~ys notic.e. K ~ i t c r l  ('0. c. Justicr., 5'23. 

LARCEST.  
jj 1 .  Elemen t s  of t h e  Crime. 

Where defendant takes  personalty with consent of owner, he  is  not guil ty 
of larceny in absence of frantl, ?tc. h'. 1..  Dclk, 631. 

# 6. Sufficiency of E v i d e n w  a n d  Sonsu i t .  
All elements of l a r c e ~ i ~  must be established by sufficient competent ~vi t lencc ,  

and evidence tha t  r i~ i se s  :l mere suspicion, conjectnre, o r  possibility is  i11s11iT-i- 
c i rn t  to  be sn1)mitted to  the  jury. S. c. Dclk, 631. 

a 8. Verdic t  a n d  J u d g m e n t .  
\\'here tlefentl;n~t i s  cl i ;~rged with 1:lrceny of different art icles of personalty 

i n  separate comlts. a vert1ic.t of guil ty of Iarcr11.v of OIIC of the ;~r t ic les  of 
perso~l;tlty constitnttas ; I I I  :~cqui t ta l  of the  c o ~ u i t  charging I :~ rcwy  of the  other 
art icle of gerson;~lty.  $9. c. I)c,lk, 631. 

LIBEL A N D  SLAXDER. 

I. Seture  and Esaentiale of CauRe of Ac- 4 .  Words Susceptible of Two Interpre- 
tion tations 
1 .  I n  General 5 ,  l 'ubl icnt ion 
2. Words Actionable Per Se 111. Actions 
3 .  Words Actionable I'er Quod 10.  Pleadings and Evidence 
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LIBEL ASD SLAXDEH--Cot~tittn~d. 

# 1. S a t u r e  and  Essentials of Cause of Action i n  General. 
The three classes of libel are  (1) publicatiorls obviously defan~atory whicll 

are  ternled libels per fie, ( 2 )  publications susceptible of two interpretations, 
one defamatory and the other not, and ( 3 )  publications not obviously d e f i ~ n ~ a -  
tory, but which become so when co~isidered in connecti,~n with innnendo, 
colloquium and explanatory circumstances, which are  termed libels per quod. 
E'lakt c. Sezcs Co., 780. 
$j 2. Words Actionable Per Se. 

111 determining whether a pul)lication is libelous per se, the courts will con- 
sider the publication in the sense in which i t  would he naturally understood 
by ordinary men, and not as  i t  might be understood by thokc of morbid imagi- 
nations or stlperse~lsitiveness. Flake v. Sews Co., 780. 

An unauthorized publication is libelous po' sc if it charges a person with 
having committed an infamous crime, or with having an  infectious disease. 
or tends to subject him to ridicule, contempt or disgrace, or tends to injure 
him in his trade or profession. Ibid. 

Caricatures or other signs written or printed, a s  well a s  written words, may 
be libelous and actionable per se. Ibid. 

An unauthorized publication is lihelous per se when, standing alone and 
stripped of any innuendo, i t  is susceptible of but one meaning, which would 
tend to disgrace and degrade the party or hold him up to public hatred, con- 
tempt or ridicule, or cause him to be shunned or xvoirl~d. and it is not neces- 
sary that the words charge the commission of a crime or the violation of law, 
or impute moral turpitude or immoral conduct. Ihrd. 

When an unauthorized publication is libelom pcr sc, malice and damage are  
pr~snrnt.0 :~i n matter of law, even thongh no actual pecnn ary loss is in fact 
suffered, and no proof of injury is requiretl. Zhid. 

Thr, evidence disclosed that  by mistake the pictnre of plaintiff dreqscd in a 
hathiiig suit was published ill a newspaper advertisemer~t instead of the 
intended picture of a member of a raudeville troupe, that  the accompanying 
printing indicated that  the person in the picture was a member of the troupe 
which was to stage a performance in the city, and that  she recommended the 
bread manufactured by one of defendant3 for the preservation of a slim figure 
and for energy, and described her under the name of a member of the troupe 
as  an  "exotic red-haired Venus." Hcld: The publication is not libelouq pcr .uc. 
Ibid. 

Charge that  plaintiff was dishonest and obtained goods without paying for 
them held not actionable per se. Ringgold v. L,and, 369. 
S 3. Words Actionable P e r  Quod. 

Alkgations that  defendant, in the presence of others, charged plaintiff with 
being dishonest and with getting goods and then not paying for them, and that  
defendant used other abusive and insulting language, are  inmfficient to charge 
words actionable per se, since words are actionable per sc only when they 
charge a crime or indictable offense involving moral turpitude, or punishable 
by imprisonment. Rznggold v. Land, 369. 

I n  publications which are  libelous per quod, the innuendc and special dam- 
ages must be alleged and proved. Flake v. Ne~ux Co.. 780. 

§ 4. Words Susceptible of Two Interpretations. 
Where words are  susceptible of two meanings, only one of which is defama- 

tory, plaintiff must allege and prove defamation. Wright v. Credit Co., 87. 
When an unauthorized publication is susceptible of two il~terpretatio~is,  one 

libelous and the other not, it is for the jury to determine under the circum- 
stancrs whether the publication is defamatory and was so understood by those 
who saw it. Flake 2;. News Co., 780. 
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§ 5. Publication. 

The publication of a libelous picture of plaintiff is sufficient to support a 
cause of action, and it is immaterial that the printed words tend to identify 
the picture as  that of another person. Flake 2;. News Co., 780. 

8 10. Pleadings and Evidence. 
Where words are  not actionable per se, but are  susceptible of two interpre- 

tations, one of which is defamatory, plaintiff must allege and prove defama- 
tion. Wright 2;. Credit Co., 87. 

Held: Complaint alleging words actionable per quod without nllegation of 
special damages is demurrable. Ringgold v. Land, 369. 

When the publication complained of is not libelous per se and plaintiff does 
not allege or prove special damage or that a libelous constrnction was placed 
on the publication by those who saw it, defendants' motions to nonsuit a re  
properly granted, and it  is unnecessary to consider whether the publication 
was libelous per qztod upon plaintiff's allegation and evidence tending to estab- 
lish that the publication was libelous when considered in connection with 
other facts and circumstances. Flake z'. Sews Co., 780. 

LIFE ESTATES. 

9f. Acquisition of Outstanding Title by Life Tenant. 
A life tenant, including a widow having a dower estate. may not acquire 

title adverse to the remaindermm by purchase a t  the foreclosure of n mort- 
gage on the lands, bnt holds title so a c q ~ ~ i r e d  in trust for hepelf and the 
heirs. Crepch z'. Wilder. 162. 

(Adverse possession of realty see Adverse Possession ; ncqnisition of ense- 
ments by prescription see Easements f 3 ;  life of judgment lien see Judg- 
ments f 21.) 

I. Statutes of Limitation 11. Computation of Period of Limitation 
1. Nature. Construction, and Applica- 3. Accrual of Right of Action 

tion in General IV .  Actions 
2.  Limitations Applicable to Particular I f i .  Burden of Proof 

Actions 1 8 .  Sufficiency of  Evidence. Sonsui t ,  and 
a. Actions Barred in Ten Years Directed Verdict 
f .  Actions Barred in Two Years 

(Life of judgment lien see Jndgments $ 21.) 

1 Nature, Construction and Application in General. 
Statutes of limitation never apply to the sovereign unless expreqsly named 

therein. Asheboro c. Xorris, 331. 
Where a municipality elects to enforce the lien against land for puving assess- 

ments by action under C. S.. 7990. no statute of limitntions is applicable, and 
the pleadings in this action are held sufficient to hring the action within the 
procedure under this statute. Ibid. 

§ 2a. Actions Barred in Ten Years. 
Instrument having word "seal" printed in brackets after signature of maker 

is a sealed instrument not barred until ten years in absence of evidence that 
maker did not intend to adopt symbol as  his seal. Allnbrook c. Tl'alston, 225: 
Rank v. Jonas, 394. 

2f. Actions Barred in Two Years. 
An action by a municipality to foreclose a certificate of sale of laud for 

paving assessments is not barred until after twenty-four months from the 
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I. The Rdntion 111. limploser's Liability for Injuries to 
i d .  1,iability u f  T h i r d  Person  f o r  I n t e r -  Eml)Lt~yee 

ferenct. w i t h  Re la t ionsh ip  11. Nature, a n d  Exte,nt  of Liabil i ty 
11. Cornpenhation of Employee 1 % .  Ernplugees of l n < l e p e n d e n t  Cont rac tor  

9.  I t emedies  of Employee  a g a i n s t  E m -  14a. Tools, Machin t r>- ,  a n d  Appl iances  
plover :and Snf r  P l a c e  t o  W o r k  

1 7 .  Assumpt ion  of h.isk 
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IV. Liability for Injury to Third Persons 40. Injuries Compensable 
? l b .  C'ourse of employment: Scope of a. Injuries Compensable in  General 

Authority ( I n  driving automobile b. Diseases 
see Automobiles s 24c) (1. \Vhether Injury Results from 

2 2 .  Independent Contractors "Accident"  
23. Srgligence or \Vrongful Act of Ser- e. Whether Acc iden t  "Arises ou t  of 

\ .ant  the  Employment" 
\-. Federal Employers' Liability Act f .  IVhether Accident "Arises, in t h e  

2 5 ,  To  w h a t  Cases the Federal Act Ap- Course  of t h e  Employment" 
glies 4 1 .  A m o u n t  of Recovery 

26. Construction; Decisions of Federal 4 2 .  Change of Condit ion and Review of 
rourts Controlling Award by t he  Commission 

? i .  S e p l i g e n c e  of Railroad Employer 4 9 .  Original Jurisdiction of  Commission 
2 3 .  Assumpt ion  of  Risk a n d  Superior Courts, and Exclusive- 

YII.  Workmen's Compensation Act ness of  Remedy under the Act 
3 1 ; .  Yulic l i ty  of  Compensation Act 6 2 .  Hearings and Evidence Before the 
3;. Saturr and Construction of Corn-  Commission 

prnsation Act in  General 5 5 .  Appeal and Review of Award 
38. Industries, Concerns, and Employers d. Matters Reviewable  

Suti ject  t o  t h e  Act  g. Disposit ion of Cause in Superior 
39. Who are Employees wi th in  Meaning Court on  Appeal 

of t he  Act 

5d. Liabi l i ty  of Th i rd  Pe r son  f o r  In ter ference  \\'it11 Relationship.  
Eniploycc a t  will niny not maintnin action against  th i rd  person for  procur- 

ing employer to  tlemund resignation. I i i rbu  c. 12c!l~olds, 271. 

9 9. Iien~eclies of E n ~ p l o y c e  Agains t  Eniployrr .  
Eritlence Ircld sufficie~it to support  finding tha t  plaintiff was  to  rc?ceirc 

coimnissions 011 al l  sales of real  estate made in  his district, al though defendant 
iutrotll~cetl writtt.11 stat?nient signed by plaintiff stat ing plaintift' was  to re- 
c e i ~ e  comniissions o ~ l l y  on sales actually made by him, the  conflicting erideiice 
being for  the t r ie r  of facts. Smith  z.. Latrd Uattli, 59. 

5 11. S a t u r c  a n d  E x t e n t  of Liabil i ty.  
Evidence tentl i~ig to show t1i:lt the  alleged employer suggested to  plaintiff, 

as lit' w : ~ s  11c~i11g lowered into :I well lie was  eniployc~tl ill digging with block 
;nid tackle, tlixt lie t ake  h is  foot out  of a hook and  place i t  on a block, a n d  
tha t  ;IS pli~intiff (lid so his hi~rid slipped 011 the rope lie was  holding and  his  
foot sl i l~prtl  from the  blocli, rrault ing in his fa l l  to his injury,  is 71cld to show 
that  the injuries were the result of a n  ~ u i a ~ o i i l a l ~ l e  accident and  not  caused 
by iivgligcnce. IITilc!/ v.  Ol~~lstc'c!d, '38. 

Evidence tha t  plaintiff was  Iinrt while pushing lumber off n stack in tlie 
co~irse  of his employment when the  measuring stick of a fellow employee 
struclt hini in the  eye, is lield insufficient to be submitted to  the  jury on the  
issue of the  tmployer's negligence in a n  action insti tuted in t he  Superior 
Court, nc'glige~ice not llring presumed f rom the  mere fac t  of injury.  Cnllcllran 
r.  h'obcr~ts ,  223. 

# 12. Employees of Independen t  Contrac tor .  
(~'o11trac.t in this east> Irc,ltl to const i t l~ te  prrson :rgreeing to  perform tlie work 

:In i ~ ~ t l t y r ~ ~ t l e i i t  contr;lc4tor. ; ~ n d  t1rfrnd:~nt col~ltl ]lot Iw held liable for  injnry 
snst;lint~tl by rmployre of the  contractor in tlitk pt>rformance of tlie work. 
l 'ury ctc 1'. I?. R.. 33. 
9 14.. Tools,  M a c l ~ i n e r y  a n d  Appliances a n d  Sa fe  P l a c e  t o  W o r k  i n  

General .  
The e~ic lence  tentled to ~ 1 1 0 ~  t h ; ~ t  plaintiff, in t he  course of his rmployment 

worlting with ;1 crew putt ing new crossties nnder defendant's traclis. was  
recluired t o  stel)  cross rails  which hat1 11ee11 jacked n p  in order to talie out 
the  old t i r s  and  r ~ p l a c e  them, t h a t  a s  he  was  walking across t he  jacked-up 
t racks  holding one end of a crosstie, the  rail  dropped down on his foot, mash- 
ing i t ,  : ~ n d  t h a t  the  ra i l  fell because the  "jack was  not nnder i t  right." Plain- 
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tiff allegcd t l ~ t  the " t r d c ~  was  carelessly and  negligently jacket1 np  so thnt  
the jack was  not under t he  rail  a s  f a r  a s  i t  should have heen'' for  safety. 
Hcld: Under t he  a l l ega t io~~s ,  the  evidence. vien-ed in the  li::ht most favorable 
to plaintiff, was  sufficient to have been sltbnlitted to the  jury. Loftiu I . .  R. R., 
5'39. 
g 17. Assumpt ion of Risk.  

P1:lintiff's evidence tended to  show tli:~t a s  he \v:is n.~rll;ing ;~crobs  :I trac.1; 
ill thcs svope of his e~np loyn~en t ,  the  tr:tc'li. wliich hat1 l ) c ~ ~ i  .i;~cl;t~tl 111) ill ortl('r 
to replace the  crossties, fell a n d  injured plaintiff's foot. Hcltl: r)efcndant's 
contention tha t  npon plaintiff's own evitlencc~, plaintiff assumed the  risk ns  a 
matter  of law,  callnot be sustained, since the  eviilrnve tloes not jristify the  
court ill Iioldi~lg tha t  the. danger wus so o l ~ v i c ~ i ~ s  ant1 innninelit t h t  1)lnintifY 
realized. o r  by the  rscrcise of due care  could liave rcalized the  rlnnger. L o f t i ~  
v.  R. R., 593. 
# 211). Course  of Employmen t :  Scope of Author i ty .  (Of agen t  see  

Pr incipal  a n d  Agent  8 10.) 
I?c'spo~?dccrt slcpcrio~. applies only whrn rrlntion of master xntl sprv:lnt i s  

shown to es is t  :IS to the  specific tr:~nsnction. Liccl-ma~r c. Cli~ic.  43. 
8 22. Indepcnt lcnt  Contritctors. 

The owner of a truck agreed to furnish his trucli with driver :lnd l i r l l~e r  
a n d  gas  to  deliver a t ruck load of tobacco sticlts for  tlefentlant, :I par t  of t h e  
load 1-0 be delivered a t  several p1:ices. At the  place of the first delivery. 
defendant directed the  driver a s  to  the  places where t he  h:~lance of the load 
was  to he i l e l i~e red .  Plaintiff. on invitation of the  driver,  rode on the  truck 
from one place of delivery to another,  and  w : ~ s  injuretl 1 s  the  t ru rk  was  
leaving the  last  place of delivery. Hcld: Defendaiit was  mterrstetl only in 
the  delivery of the  tobacco sticlts a n d  e s e r ~ i s c d  no control eyer the  operation 
of the truck, and  cannot be heltl liahle 11y plaintiff. Rnss I.. Ti'holcsnlc Corp., 
252. 
(i 23. Scgl igence  o r  \Irrongful Act of Servant .  

Where a nonsuit i s  entered a s  to one defendnnt fo r  t ha t  the  evidence f:~iled 
to  show ~lcygligcnce on his pa r t ,  t he  other clefe~lclant, songht to  be held on the  
principle of i ~ ~ s p o ) ? d c n t  .s?cpcl'ior. is  nlso enti t led to dismiss:ll, ant1 plaintiff may 
not contend t h a t  t he  dismissal tvas erroneons solely a s  to  the  alleged employer. 
TVh itelrcud 1,. Ellcs. 97.  

Evitlencr Irrld insufficient to  show thnt  loss by theft  resulted f rom wrongful 
trespass hy defendant's employee. C'ntoc I' .  Rolirr, 520. 
§ 25. T o  w h a t  Cases t h e  Fede ra l  Act Applies. 

\Vh<hrr i t  is  ndmittetl o r  rstablishetl by verdict of n ji~r:; t ha t  a railroad 
employee was  injl!red while engaged in h is  duties in i n t r r s t ;~ t e  commerce, t he  
:~ r t i on  to rficovrr fo r  srich injuries is  gorernf~d by the  Ffcleri~l  Employers' 
Liability Act. 1:attoti 1'. R. R.. 236. 
3 26. Const ruct ion:  1 ) r ~ i s i o n s  of F e d e r a l  Cour ts  Controll ing.  

I n  a n  action goven~r t l  by the  Fei1er;il Employers' Liahi1i:y Act. ins t i t~ i t r i l  
in the  courts of this State,  the  Federal  decisions a r e  contrvlliug in thc cou- 
strnction and  opmation of t he  act, but the  rules of practice m ~ d  procedure of 
this Sta te  will he followed. Batton 1.. R. R., 256. 

The  Federal  Fhnployers' 1,iahility Act. being n hnmnne and  remedin1 s ta tu te ,  
should he liberally construed. I b i d .  

9 27. Kegligence of Ra i l road  Employer .  
I n  a n  action nnder the  Federal  Employers' Tiability Act. the  evitlenc2e will 

he comidered in the  light most favornhle to plaintiff emy~loyee, and  he  i s  
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entitled to every reasonable inference therefrom and every reasonable intend- 
ment thereon. Button c. R. R., 256. 

Evidence held sufficient to be submitted to the jury on issne of negligence of 
railroad employer. Ibid. 
§ 28. Assumption of Risk. 

Employee does not assume risk of in jury  from negligence of employer. 
Battort c. R. R., 236. 

Question of assumption of risks held for  jury upon the  evidence in  this 
case. Ibid. 

1)efentlnnt's exception to a portion of the charge on the question of assump- 
tion of rick is not sustained in this case, the charge on the issue being with- 
out prejndicial e t ro r  when construed a s  a whole. Ibid. 

§ 36. Validity of Compensation Act. 
Compensation Act i s  valid. Lee v. American Enka  Corp., 455. 

fj 37. Sature and Construction of Compensation Act in General. 
The S o r t h  Carolina Workmen's Compensation Act is  a general statute.  

Xiller 2%. Roberts, 126. 
The purpose of the  Workmen's Compensation Act is  to afford employees a n  

espeditious remedy to recover for injuries compensable under the  ac t  without 
regard to whether such injuries mere caused by the  negligence of the em- 
ployer. Lce 2.. dn~er i cnn  Enlia Corp., 455. 

Compensation Act should be liberally construed to effectuate intent of 
Legislature. Bordcrs T. Cline, 472; Doggett 1'. Tl'awhouse Co., 599. 

§ 38. Industries, Concerns, and Employers Subject to the Act. 
All emplojers and employees not coming within those specifically escepted 

from the operation of the Worlrmen's Compensation Act by sec. 14 of the act,  
a r e  conclusively presumed to h a r e  accepted the provisions of the act and a r e  
bound thereby unless they give notice to the contmry in writ ing or  print  in 
ap t  time to the  Industrial  Commission. N. C. Code, 8081 ( I<) ,  and where the 
facts admitted or agreed establish tha t  defendant employer regularly employed 
more than five rmployees in i t s  mnnufacturing plant, and tha t  no notice of 
an  election not to he bound by the  ac t  was  given by defendant employer o r  
plaintiff employee. the parties a re  hound by i t s  provisions. Lw v.  American 
Bnhx Corp., 465. 

§ 39. Who Are Employees Within Meaning of the Act. 
Deputies sheriff a r e  not employees of sheriff within meaning of Compensa- 

tion Act. Borders v. Cline, 472. 
Deputies sheriff a r e  not employees of the  county, nor of the  sheriff, within 

meaning of Compensation Act. 8tf/ers v. Forsyth  Count?), 558. 

§ 408. Injuries Compensable in General. 
An accidental injury is  compensable under the Workmen's Compensation 

Act only if the  accident arises out of and in  the course of employment, which 
is one reculting from a risk involved in  the employment or  incident to i t ,  and 
which occurs while the employee is engaged in a duty  which he is  authorized 
to undertake and which is  calculated to further,  directly or  indirectly, the  
employer's business. Hildebrand v. F~crnitt tre Co., 100. 

Under the  Compensation Act injuries by accident arising out of and in  the  
course of the  employment a r e  compensable regardless of whether the accident 
was  the  result of the  employer's negligence, but injuries not resulting from 
a n  accident arising out of and in the  course of the employment, and diseases 
which do not result naturally and unavoidably from an  accident a r e  not com- 
pensable. Lce v. An~erican E n k a  Corp., 455. 
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8 4Ob. Diseases. 

Er ide~ lce  ltc,ltl snfticicnt to s l~ppor t  finding t h a t  tlisrnsr resulted natltrillly 
nlitl rnlnroida1)l~ f rom ncacitlmt. J)oygcYt r. HTnrczAoctso Co , 699. 
8 40d. \Vhc.thrr I n j u r y  Resu l t s  f r o m  "Accident." 

I k ~ a t h  of :L firc.~n:~n f rom hear t  f:\ilurtb I~ronght  on by r s c i t e ~ n r n t  and  e s -  
11:rnstion ill fighting :I firc, is  not tlw r t w ~ l t  of nn nc'c'itltb~lt withill the mrnning 
of the  U'orlmtw's ('ornpc~nsation -let, C. S.. AOS1 ( f ) . heat,  rmolit.. ctscitenlent, 
:111cl phpica:rl t)scWioli 1wi11g thc  ordinary : I I I ~  c'xl~ectrtl incidents of the  rml~loy-  
me~ l t .  ~ c c l ! i  I . .  Slrr tcsrillc, Xi. 
5 40e. \Vl lc . t l~r~ Accident "Arises Ou t  of t h e  Enlp1oynl~-nt." 

I ~ i j w y  c:insecl by tornado dot.  ,,'lot n r i w  ont of e n ~ p l o j  nlcnt. 117nlkc'r , I - .  

T17ilkius. Jtte.. 627: Jf(!r.slt 1.. Bc?tttctl tit??. 

jj 4Of. W h e t h e r  Acc idmt  "Arises i n  t h e  Course  of Emyloyn~en t . "  
ICritlencc. licI(1 insnfficirnt to  support  finding t l ~ t  ac(4dc~11t : ~ r o s ( ~  in course 

of employinent. Bildcbrcrnd 72. Fzir~til!irc Po.. 100. 

# 41. Amoun t  of Recovery.  
\\'hr\rc p:lrti:rlly dis:rblctl cmploj-ee ol)t:~ilis other work. 11c is  entitled only to  

60 per c.ent of (lifft~rcsn(atl I) t , t \vt ' (~~~ II(.\V \vilgtl : I I I ~  \v:lge before tlisnl~ility. S t t t i t l~  
r. S t r i f t  d ( 'a , ,  60s. 

5 42. Change  of Condition a n d  Review of Award  by ('onlmission. 
n ' l ~ c ~ r c  p :~r t ia l ly  tlisal~ltvl csn~ployt~c o t ~ t n i ~ r s  anothc'r jolt, the  conditions n r r  

"clin~~gccl" nit11i11 I I I ( ' : I I I ~ I I ~  of th is  s w t i o ~ ~  withont s l ~ o w i ~ i g  ~11:1nge in physic:ll 
condition of r~nl~loyet l .  S~ttillt I . .  Swift  d f'o.. tiO8. 

ji 40.  Or ig inal  .Ju~isdic. t ion of Conln~iss ion a n d  S u p e ~ . i o r  Cour ts ,  and 
Ksclus ivc~nrss  of l i t .n~edy I ' nde r  t h e  Compensat ion  Act. 

IIc,ltl: '1 '11~ t~vit l( '~~c.c~. ( ' o ~ ~ s i ( l ( ~ r ( d  ill 111(' l i g l~ t  n ~ o s t  f : l vo l~ :~ l~ l (~  to  plaintiff, 
raiscss tht. pr(~.s111111)tion t11:tt thtl ~ : ~ r t i ( w  :lrta sn1)jcct to  t l l ~  C o ~ ~ ~ p r ' n s n t i o ~ i  Act, 
C. S.. 5081 ( i  I. ( n  1 .  ( I I I ~ ,  ili I. :rnd tt>~rtls to s11o\v :~hscnvc> of notivc of 11011- 
:~cccbpt:nice I)y th(b c,~nl~loycr.  ('. S.. SO51 ( I ) .  :1nd snp l~or t s  t11v ( .o l~r t ' s  j ~ l d g ~ n r n t  
gr:ll~tirlg dc~f~i1~1:111ts' n l o t i o ~ ~  to 11o11snit for  tlrilt t l ~ ( ,  I n ~ l ~ l s t ~ ~ i : ~ l  ( ' on~~n i s s ion  
has  esl-lnsivc j~~rist l ic ' t ion,  C. S.. POSl ( r ) .  .llill('t. 1. .  12oho'ts 13;. 

\\'lic>r(. c:lnstL :rllcgcvl is  gorc,rl~ctl by C o m p r ~ ~ s n t i o ~ l  .\ct. joi~~dtsr o f  t rans- 
fcree of 11rolwrty of c.ni11loyor tlocs not prcrcnt  ~ lonsni t .  I l ~ i ( l ,  

Whcrr~.  in :in :lc.tion insti tntt~tl  in t l ~ r  Snpc,rior Co l~ r t .  the' j11ry finds nl)on 
(aonflicti~~g t ,~ i ( l (wc t~  tl1:11 d(~f~u11:111t ( ~ n ~ l t l o y ( ~ r  regnl:~rly (~n~plo.,-e(l loss t11:1n f i ~ ( 1  
e n i ~ ~ l o y c ~ s .  tlrc~rc~ I ~ i ~ r g  I I O  cao~~tc,ntion t h t  t h r  ~ ~ n p l o y r r  : ~ n  1 t~n l l t l oy~~ t~s  '11:1d 
v o l ~ ~ u t : ~ r i l y  c ~ I ( ~ t t ~ 1  10 IN, I I I I I I I I ( ~  11.v tht, ( ' O I I I ] I ( ~ I I S : I ~ ~ O I ~  A\(at,  t'. S.. SOSl (11 I ,  ( 1 1 1 ,  
jntljinlc'nt o v t > r r u l i ~ ~ g  d ~ f ( w d i l r ~ t ' s  p l w  to dismiss on the  grolmtl t11:it the :tc8tion 
\vns witllin t11v c~rc.lnsivt~ j~~r is t l ic t ion  of tli? In t l~wt r i :~ l  Co~nn~ i s s ion  i.q witllont 
error.  ~-OIOI!/ 1.. .llie(~ Po., 243. 

:11v:lr(1 by t11c 111(111stri:11 Con~~n i s s ion  to the, widow of :III cn~p loy t~c~  
t~scalntl(.s :111 o t l ~ e r  r ights : I I I ~  r ~ n l c d i ( ~ s .  nut1 thv i ~ ~ l n l i ~ ~ i s t r i ~ t o r  of t l ~ c  ('nlploytv? 
may not ~n : r i l~ tn i~ r  :111 :~c.tion : ~ g ; ~ i ~ ~ s t  tlir' cn~ployc,r fo r  wrongfnl tleath. : r ~ ~ t l  the  
facst t h t  the  in jnry  rcsnltctl f rom neglijiencc in t he  riolntion 11y the  ernl~loyer 
of :I cr imin:~l st:! tlltv doc's not : ~ l t c r  th is  r t w ~ l t .  C .  S.. N S l  ( r )  . /3riglt t I:. 

Vofor  I,itrc,s. 354. 
C'ompns:~tion Art c'sc'lntles right of nc l io l~  a t  ronimon 1:ln for  in j l~r i t>s  

which a r e  not c20rnpt~~ls:~l)lc l u ~ t l t ~ r  t11v a r t .  T,w r .  . t~ t te t~iuot  Ettliu Porp.. 455. 

5%. Hear ings  a n d  F:victc.ncv Before  t h c  Commission.  
I n  deltcrnlini~rg w l ~ c ~ t l ~ c r  all i11jnr.v is  c~onlpc~~~sil l t l t~,  tlrc. 111c,11stri:rl ( ' o ~ ~ ~ u l i s -  

rion should consitlt~r tliv c~vitl(~nc*r Iwforc~ i t  in tho light ni,)st f : ~ ~ - o r : ~ I ~ l c ~  to  
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claimant,  and  claimant i s  entitled to  every reasonable intendment thereon 
and every reason:tble inference therefrom. Hi ldcbra t~d c. Furniture Co., 100 ; 
Doggett v. Ii'arehousc Co., 599. 
§ 55d. Ma t t e r s  Reviewable.  

The  findings of fac t  of the  Indust r ia l  Conimission a r e  conclusive on appeal 
only w h n i  supported by evide~ice,  :uid the  Superior Court  h a s  jurisdiction on 
appenl to review the  eridence to  deter~nil le :IS a mat ter  of law whether there 
was  any evidence tending to  support  t he  findings. H~ldcbra t td  L. Fltrt t if~trc 
Co., 100. 

Finding tha t  disease resulted naturally and nnnvoitlably f rom accident held 
conclusive whe11 supported by eritlence. U b  je t t  c. Warehouse Co., 509. 

Fai lure  of Indust r ia l  Commission to reduce partial  disability benefits upon 
r e@mployme~~t  of cl:lim:~nt i s  e r ror  of 1:1w nut1 reliewahle. S t ~ l r t l ~  c. S ~ r i f t  6 
Co., 608. 

Finding t h a t  in jury  did not result f rom accident which arose out  of employ- 
ment l~clt l  conc4nsire when sapported by e1itlence. l17t/71i(~t. c. TT7rlk~tts. I ~ t c . ,  
6'27 ; Vursh  r. Hc tttlett ('ollcgc, 662. 
9 55g.  Disposit ion of Cause  i n  Super ior  Court .  

Wllile Superior Court  may remmid proceedings fo r  necessary findings, i t  i s  
e r ror  to  remand for  immaterial  findings when appeal may be determi~led  by 
review of conclwioi~s  of law. Iiccttl;it~ r. Mfg. Co., 3;li. 

J I O S E T  RECEIVED.  

§ 1. Natu re  a n d  Essent ia ls  of R i g h t  of Action. 
Where a vendor denies any  extension of the option snetl on, and  pleads t he  

s ta tu te  of f rauds ,  lie will not be permitted to  retain moneys paid on the  pur-  
chase price a f t e r  the  expiration of the  option. (it'uttt r. Rtvtc~r ,  30. 

9 2. Agreenlents  a n d  Combinat ions  Vnlawful.  
A I ~  agreement t ha t  a retailer  should handle the products of a certain manu- 

facturer ul)on cwndition tha t  the  retailer  should not sell like products of other 
mannf :~cturers  within the  s i ~ n ~ r  price rnnge 1s I r c  It1 prohibited by C. S.. 2563 
( 2 ) ,  and  nnenforcr :~l~le  in our  courts,  and does not fall  within C. S., 2363 ( 6 ) ,  
permitting, in tlje :11hrnc.e of a n  intent to stifle competition, a contract  grant -  
ing the  seller all esclnsivr agency for  :t protl~ict  within a certain terri tory.  
Shoe Co. c. llt~ptrt ttttctlt S t o t ~ ~ ,  75. 

8 Sb. R i g h t s  a n d  Remedies  a s  B e t w r e n  P a r t i e s  t o  Contrac t .  
Plaintiff sued 011 a n  open :icconnt. ;~n t l  tlefendmlt admitted the  account a n d  

set up  a counterc1:lim. alleging tha t  plaintiff had breached i t s  contract grant -  
ing defendant r x c l ~ ~ s i v c  agency fo r  the sale of p la in t i f t"~  product, bnt  defend- 
ant ' s  e r idencr  rrt;iblislic~tl :in unlawful :igrecment under which defendant was  
to sell p1;lintiff's protlnct ~ ~ p o n  contlition tha t  defendant was  not to sell t he  
protlucts of p1:lintiff's compctitors. C. S.. 2,763 (TI. Defenilnllt contended t h a t  
snc.11 nnl;iwf111 ;igrrernent \ r : ~ s  ~ ~ n c ~ ~ l f o r c e n b l e  13s the  plaintiff only. for  t h a t  t he  
s ta tu te  1)lncctl :I ~cli lnlty upon thc  seller and  not 11po11 the  buyer. H(jTd: In 
ortlrr f ~ ~ r  t l o f ( . ~ ~ d i ~ ~ i t  to r s t i ~ l ~ l i s h  i t s  c o ~ i n t ~ r c l t ~ i n i  i t  hiid to make ont i t s  case 
I , ?  s h o \ v i ~ ~ g  ill(' illog:~l (~on t r a r t .  :111d the (~111rts will not hear  it in estal~lishing 
snc11 c.;lefa. h ' / t , ~ t ,  ('I!. 1.. I ~ ( ~ p ( ~ r t ~ t t ( ~ ~ t  h'tot~'. 75. 
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(Cancellation for fraud see Cancellation of Instruments) 

I. Nature and Essentials 32b. Advertisement and  Notice 
2.  Equi tab le  Mortgages a n d  Liens 34c. Assignment of Bid 

IV. Estates, Rights and Duties of Parties 3 5 .  Far t ies  W h o  Ma.y Purchase  
18.  Trus tees  a .  Mortgagees or  Trds tees  

\'I. Transfer of Mortgaged Property or of b. Par t ies  In F i ' luc iary  Relationships 
Equlty of Redemption 39. A t t a c k  of Foreclosure 

231). Debt Assumption Agreements  c. Waiver  of E i g h t  to  A t t a c k  a n d  
YIII. Foreclwure Estoppel 

30a. Right  to  Foreclose a n d  Defenses in (1. Election between Action for  D a m -  
General  ages  a n d  Su t  t o  Se t  Aside 

32%. Execution of Power  of Sale in Gen- e. Actions f o r  D a m a g e s  
era1 f .  Actions to  Set Aside 

§ 2. Equitable Mortgages and Liens. 
The owner of land divided it into nine tracts and deeded one tract to each 

of his nine children, reserving a life estate. Only the tracts conveyed to two 
of the children were encumbered, but the deed to each of the children pro- 
vided that the grantee therein should pay one-ninth of the mortgage indebted- 
ness remaining unpaid npon the death of the grantor. Each child accepted 
his deed and went into possession. H c l d :  By accepting the deed each grantee 
became personally liable for one-ninth part of the mort,:age indebtedness 
remaining unpaid npon the death of the grantor, even though the tract con- 
veyed to him was not included in the mortgage, and such liability constitutes 
a specific charge against the land in the nature of an equitatlle lien thereon, in 
accordance with the intent of the grantor a s  clisclosed by the language used. 
construed in the light of the attendant facts. Rallnor z'. R ~ l y n o r ,  181. 

Absolute deed and contract by grantee to reconvey a t  option of grantors do 
not constitute equitnhle mortgage a s  matter of law. O'Briant  v. Lee ,  793. 

Plaintiffs alleged and contended that the parties intended that the absolute 
deed executed by plaintiffs to defendant and d~lfendant's contract to reconvey 
a t  the option of plaintiffs upon the payment of a certain sunk of money within 
a stipulated time, should constitute a mortgage. Defendant denied the allega- 
tion and contended to the contrary. H e l d :  The action was not to reform or 
correct a written instrument, but the pleadings raised only a n  issue of fact a s  
to the intention of the parties, and plaintiffs have the burden of proving the 
issue by the greater weight or preponderance of the evidenc~?, and an instruc- 
tion placing the burden on plaintiffs to prove the issue by clear, strong and 
convincing proof is reversible error. I b i d .  
s 18. Trustees. 

Where instrument does not empower trustee to sell, such power may not be 
implied from its other provisions. R e a l t u  Co. 1.. L e w i s ,  45. 

§ 23b. Debt Assumption Agreements. 
Where a grantee in a deed assumes and agrees to pay off the mortgage debt 

against the property as  a part of the consideration for the conveyance of the 
lands, the grantee becomes personally liable to the mortgagor and to the mort- 
gagee, but such liability is limited, a s  to both of them, by s-ipulations in the 
debt assumption contract. Mered i th  v. L e e ,  327. 

Liahility of grantee to mortgagee hcld discharged under limitation in debt 
assumption contract upon payment of one-half of mortgage debt. I b i d .  
s 30a. Right  t o  Foreclose and Defenses in General. 

An outstanding indebtedness is essential to support a trnstee's deed, and 
where the note is paid in full prior to foreclosure, the trustee's deed conveys 
no title to the purchaser. Crook  v. W a r r e n ,  93. 
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# Wa. Execution of Power of Sale in General. 
The power of sale contained in a mortgage or deed of trust will he strictly 

construed, and the power of sale must be clearly set forth and the contract a s  
written must prevail. Realtfl Co. v. Lewis, 43. 

Where instrnment does not empower trustee to sell, such power map not be 
implied from its other provisions. Ibid. 

# 32b. Advertisement and Notice. 
Agreement to give trustors actual notice of foreclosure, made after execution 

of instrument, is void for want of consideration. Dnvia u. Doggett, 589. 

8 34c. Assignment of Bid. 
While the last and highest bidder a t  a sale under a mortgage acquires no 

title until the expiration of the ten-day period, C. S., 2591, he is a preferred 
bidder and may assign his bid, but his assignee takes only such interest a s  he 
had. Creech 2;. Wilder, 162. 

§ 35a. Right of Mortgagee or Trustee to Bid in Property. 
Where person conducting sale bids in property as  agent of cestui, trustors 

may treat sale as  nullity. Davis v. Doggett, 589. 

§ 3Sb. Partics in Fiduciary Relation to Owners of Equity. 
Where the last and highest bidder a t  a mortgage sale is in a position of 

trust in relation to the owners of the equity. so that  if deed were made to her 
she would hold for their benefit, the assignee of her hid takes in the same 
relationship and holds the title in trust. Creech v. Wilder, 162. 

5 39c. Waiver of Right to Attack and Estoppel. 
Conflicting evidence on issue of waiver and estoppel of trustors bringing 

action for damages for wrongful foreclosure, held properly submitted to the 
jury. Davis T. Doggett. 589. 

a 39d. Election Between Action for Damages and Suit to Set Aside. 
Where purchaser a t  sale transfers land to innocent purchaser for ralue, 

trustors are remitted to action for damages for wrongful foreclosure. Davis 
2.. Doggett, 589. 

8 39e. Actions for Damages for Wrongful Foreclosure. 
Admission that purchaser obtained title precludes action for damages on 

ground that  note was fully paid a t  time of sale. Crook 1). Warren, 93. 
Action for damages for wrongful foreclosure held not to accrue until con- 

xeyance by cestui to third person. Davis c. Doggett. 589. 
In  an  action for damages for wrongful foreclosure, the submission of an 

issue a s  to whether defendant cestui, who bought the property a t  the sale, 
transferred to innocent purchasers for value, is not error when the issue is 
raised by conflicting evidence. Ibid. 
9 39f. Actions to Set Aside. 

Where n foreclosnre is attacked for fraud for that  the last and highest 
bidder was in a position of trnst in relation to the owners of the equity, 
evidence of grobs inadequacy of purchase price is competent on the issue of 
fraud, and evidence of the rental ralue is also competent on and relevant to 
equitable adjustment between the parties. Creech v .  Wilder, 162. 

The ccstzti q?tc trust bid in the property a t  the foreclosure sale of the deed 
of trust,  and brought suit in ejectment against the trustor. The trustor 
admitted the execution of the notes and deed of trust and the record evidence 
established default in payment. The trustor relied solely upon alleged agree- 
ments with the cestui prior to the execution of the instrument, without 
alleging fraud or mistake. Held: The evidence of the alleged parol agree- 
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nwnts was  properly c~xc l~~ t l ed .  and the sol(' issues ~ ) r t w ~ n t e d  were the t i t le of 
plaintiff p ~ ~ r c l ~ : ~ s r r  :~n t l  i ts  right to possession. and w l ~ c t l ~ e ~ .  defendants were 
in  n n l n \ ~ f n l  possession. :lntl pl:lintiff i s  r ~ ~ t i t l c t l  to perrm[,tory i n s t r n c t i o ~ ~ s  
lultler the  evitlenc8c~. ROIIIP 0 i r ~ f ~ 1 . s '  Lot111 I'o1.p. 1.. Ford. 324. 

JITSICIE'AIA ~'OIIPORATIOSS. 

(Jlmiicipal courts see ('ourts.) 

111. Government, Omcers and Agent6 1 4 .  Defects or Obstn~ctions in Streets or  
11. Officers and Agents Sidewalks 

11. Civi l  Liability f o r  Wrongful Acts 1 7 .  l ' c~nd i t lon  and L7se of Parks and 
or 0mi.ssions O t h e r  P u h l i c  Plac:es 

g. Compensation TIII. I'llhlic lmproremrnta 
IT.  tort^ of Jlunicil>al Corporations 34  Enforcement of .diens 

12.  Exercise of Governmental and Corpo- XI. Clalms and Actions against >Iuniripal 
rat<, I'owers <'orr)orations 

13. Liability f o r  Acts or  Omissions of 46 .  Sot ice  of Claim a n d  Demand of I'ay- 
Officers o r  Employees rnen t  

a 11d.  Civil Liabili ty f o r  \Vrongful Acts o r  Onlissions. 
.\ pc'rson :icScc~pting office m:ly t ~ o t  cl~nllrnge the, co~~st i tn t ional i ty  of the  

s ta tn tc~ mitlrr which 1 1 ~  \V;IS elt~ctetl in :ln ac t io~ l  against  hiln for  official mis- 
condnct, or  in ; I I ~  : ~ r t i o n  to  r ccowr  money received by hiln by virtue of his 
otficcb, cven though t l ~ c  s t ;~t l l tc  iintlcr n.liic11 he was cl(x%tetl it; nnconstitutional 
in prrscribing o ~ ~ n e r s h i l )  of 1)roperty :IS :I (illnlific~tion of ei.ectors. C'nvoli~~n 
Hcnc'll z5. Xiir t:. 578. 

8~111s of n l o ~ ~ e y  received 1,)- a nimnici~xrl cornmissioner in excess of his com- 
pcnsation a s  fisctl by s ta tu te  nlily be r rcor t~rcd by the  municipality in a n  
action against  hinl and his l~ontlsinan, nor 111:1y recovery I)? tiefcntetl upon the 
ground that  lie was  ~ 4 e c t t ~ d  clerk by t l ~ c  lmrrd of cornmissionrrs. since such 
rontrnc3t is  void. nor 11l)on the p r i ~ ~ c i p : ~ l  of r ~ ! t t r ~ ~ t i r ~ ~ ~  ?~io.rrit for services rei1- 
drrecl :is such clerk. Ibi t l .  
# llg. Vonipensation. 

A nl~inicipnl officer i s  not entitled to receive nny compensation for  the  per- 
f o r n ~ i ~ n ( ~ ~  of his (Illties :IS prcscrilwtl by s ta tu te  ill excess of the compensation 
stipnlntetl in t l ~ c  st:rtntc). ('rrroli~!tr I3cnc-lt 1'.  Jli~rt:. 57% 

Tllc connnissiot~cvs of :I town I I I : I ~  not lnwfnlly elect one of their  nnmher 
c,l(lrli of tlir to\\-11. :1nt1 caontr;lc+ to p : ~ y  him for his sc~rricc~s :IS sllcli c l ~ r k .  
sinre st1c.11 clection ant1 contr;tc.t :Ire roitl a s  bring ngainst 1111hlic policy, nor 
m : ~ y  lie rhi111 conlpc.ns;ltion for :~c t ing  :IS clrrk 11po11 the print:i~nl of c/itn~rfitrn 
??rt,r!(it. Ibid. 

a 12.  Esc r r i sc  of G o v r r n n ~ c ~ n t d  a n d  C o r p o t ~ i t c  Powers  i n  Gcnc.ral. 
JInnicipnlity i s  not lial~lt, for  nt.gligt,nt oper:ition of police car ,  sinre i t s  

oporntiqm is  g ~ v ~ r ~ ~ i n ~ n t : ~ l  filn(Tion. 1,c'wi.s 7'. H ~ o i t r r .  504. 
W l ~ i l ~ ~  mnnicip;~lit i t~s I I I : I ~  he held liablt. for  injnrics rcsil 'ting from negli- 

g t ~ t ~ r t ~  in the ('onstrnction of s t r t ~ t s .  i ~ n d  for  negligence in f:iiling to c.sercis~ 
t l w  c a w  to k c ~ p  t l~e tn  ill rcxason;~l)le repair. n n~nnicipnlity may not Ile hcld 
li:rl)lo for t1:lngcr i n l ~ t ~ r c l ~ ~ t  in t h r  original p1:1n of cons t r l~c ion  o f  :I strcct. 
cit11t.r :~tloptcvl 11y the' tnl~nicipality or  ratified by i t  a f t e r  i t s  constrliction, 
s inw thc  :\doption of a plxn of e~,iistrnction is  ;in esercaisc of a 1cgisl:ltive. 
qictrsi-j~rtlicit~l ant1 tliscrction:~ry fnl~ct ion of the city. Alitr!jc~r~hcr!j 1'. XnlriqR. 
54:). 

\There :I city constrnrts rnlley gntters across n street  to take  care  of sur-  
f:lc~' wxter, i t s  l;rtvr rcplncement of the original xsphnlt with ce~ncn t  :md :r 
l e s s e n i ~ ~ g  of tht, tlt'pth of thc gnt ters  will not IN. held a t l rp :~r ture  from the 
original plan of co~ls t rnct io~l .  Ibid. 
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M U N I C I P A L  C O R P O R A T I O X S - C o n t i n u e d .  

3 1 .  Liability for Acts or Omissions of Officers or Employees. 
City held not liable for injury inflicted by its truck driver while working on 

W P A  project. the truck driver not t)eing an  employee of the city in the per- 
formance of the work. Shapiro  v .  IV ins ton-Sa lem,  731. 

1 Defects or Obstructions in Streets or Sidewalks. 
Municipalities are  required to use due care to keep streets and side\v:llks 

in reasonably safe (tonilition for purpose for which they were constructed, and 
pedestrian may presnnle sidewalks are reasonably safe for pedestrians, Bell  v. 
Rulc igk .  518, but may not assume that  streets are  kept in reasonably safe 
condition for pedestrians. Olicc'r c .  Rnlcigl i ,  463. 

Recovery for injuries caused by defect in sidewalk hcld not barred by con- 
tributory negligence a s  matter of law. Bcll  c. IZalcigl~,  518. 
d peilestriml stepping into a street other than a t  an intersection is required 

to nsr t i  higher degree of care for his own safety than when walking along the 
siden.ulli, since he may not presume that the municipality has kept the street, 
a t  such place, in reasonably safe condition for pedestrians. Oliver  v. R a l c i g l ~ ,  
465. 

Evidence I ~ c l d  to show contribntory negligence on part of pedestrian injured 
in fall on street, barring recovery as  matter of law. I b i d .  

Mnnicipality may not he held 1ial)le for injury caused by danger inherent 
in plan of construction of streets. Kl ingenbcrg  v. RaleigR,  549. 

1 .  Condition and Use of Parks and Other Public Places. 
Judgment of nonsuit affirmed on authority of Ti71iite c. Chnr lo t t e ,  211 S. C., 

186. W h i t e  v .  Char lo t t e ,  539. 
9 34. Enforcement of Liens. 

An action to enforce the lien against property for paring assessments is 
not harred in three years from maturity of the installments, since (2. S., 441 
(10).  relates to individuals and not to the sovereign power. Aslicboro 1;. 

Morris .  331. 
An action by a ninnicipality to foreclose a certificate of sale of land for 

paving assessments is not bnrrtld until after twenty-four rnonths from the 
date of the certificate. C. S.. 8037. and where the action is institute(1 within 
that time, and kept alive by the issuance of alias  summons, the plea of the 
statute is bad. Ib id .  

Where a municipality elects to enforce the lien against land for paving 
assessnlents I)$ action under C. R.. 7990, no statute of limitations is applicable, 
and the pleadings in this action are Iicld sufficient to bring the action within 
the procedure under this statute. Ib id .  

In this snit to foreclose lien for street assessments, defendants offered in 
evidence receipts issued hy  the clerk of the town ackno\vletiging payment in 
full. Plaintiff municipality offered evidence that the receipts were given by 
th13 (.lei-k witliont authority, in excliangc for notes, which transaction did not 
constitute payment, C. S., 7977. Hrlt l:  Defendants did not admit that the 
rrccipts were given in excliange for notes, and the introduction of the 
receipts in evidence established prinzn fac ie  payment entitling defendants to 
the submission of the issue to the jury. nntlw appropriate instructions, and 
a directed verdict for plaintiff municipality is error. Tal/ lorsvi l le  9. Voosc, 
379. 

46. Sotice of Claim and Demand of Payment. 
Allegation that claimant had made demand for payment of municipal inter- 

est coupons a t  full mlue  on city manager under Plan D hcld insufficient alle- 
gation of demand upon "proper municipal authorities" a s  required by C .  S.. 
1330. S e c i n s  0. L e x i n g t o n ,  616. 
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(Negligence of railroad coml);~nies see Iiai lroads $ 9, of mnnicipal corporations 
see Jlunicinal  Corporations. Tit le I T ;  negligence in operation of antomo- - - 

biles see Automobiles, Tit les 111, I T ,  V :  negligent in jury  to  servant see 
Master and  Servant. Tit le 111: negligent injury of th i rd  person by servant  
see Master and  Servant,  Tit le I T :  negligt%ce in proces.;ing food see Food.) 

Acts or Omissions Constituting Negli- 
gence 
3 .  Sudden  Per i l  and Emergencies 
3. Dangerous Substances and Instru- 

mentalities 
4.  Condi t ion  and Use of Lands and 

Buildings 

111. Contributory Segliyence 
11 C)f Persons  l n j l r e d  In General 

I\  .mActions 
1 ,  Rllrrlen o f  P r o n f  . . . -~ . . .~~  .. - ~ ~ - 

I!). Suff ic iency of Evidence and Sonsuit 
a .  On Issue ol' Nrgligence 
b. On  Issue o f  Contributory Negli- 

(1. ~nvitees gence 
11. Proximate Cause r. Kes lpsa I.oquitur 

6. Joint and Concurrent Segligence d .  Nonsuit fcr Intervening Negli- 
10. Last Clear Chance g e n c e  

2 0 .  lnstructluns 

5 2. Sudden  P e r i l  a n d  Emergencies .  
An instruction t h a t  t he  la\v does not require n person to exercise the  same 

degree of jndgment in a s i~dt len  cimergcnry a s  in ordinary conditions, but only 
t h a t  he  esercise t h a t  degree of cnre which a n  ordinary prudent man, con- 
fronted hy similar c~irc~nmstnnces, \vo11ld esercise, i e  I'cld without er ror .  
Bullock v. W i l l i a m s ,  113. 
5 3. I h n g e r o u s  Substances  a n d  Ins t run~en ta l i t i e s .  

The  operator of a mine is  liable fo r  dnm:lgc. caused by ncgligence in the  
lise of unsafe o r  unnecc~ss:~rily violent c~splosive material ,  o r  by the  careless 
management of materials in cvmmon use. spcrrl;s 1.. P~.oa'ttcts Corp., 211. 

I n  ;1n action to rcrover fo r  tlnrnnge c:rnsetl by mining operations, t he  evi- 
ilencac may rt~ntler i t  competent and material  for  the  jnry to consider whether 
i t  was  defendmlt's custom to  give notice hefore sett ing off :I hlast, and whether 
such notice n-:IS given before t h r  rxplosion c:lusing injury.  Ib id .  

Evitlence t1i:lt clefentl:~nt mining con~p :~ny ' s  agent disco\.rretl t h a t  (1yn:lmite 
had been pnt in n blasting hnle without his kno\vledge or direction, and  t h a t  
witholit investig:~ting the' otht'r blasting holes t h a t  had heen drilled, lie fu r the r  
loaded. wired, ant1 fired them. witliont noticc to nenrhy property owners, a n d  
tha t  the  explosion therefrom was  esceptionally violent and  caused large rock 
to be thrown throngh the  roof of plaintiffs' honse, is Irfld sufficient to be snh- 
mitted to the  jury on the  issne of tlt~fentlant's negligence. Ih id .  

jj .Id. Invi ters .  
ITridcnrt. thnt l)ltriutiff, ;I cnstomer in n store, was  strnclr iind injured while 

standing with her  haclc to a row of shclvcs, by x sac2k of flour which fell f rom 
:I shelf allout eight or ten feet high when :rn employee ~ttemptecl.  with t he  
a id  of a hoolccd stick, to 111111 n s : ~ r k  of flonr off the  shelf fo r  another  ciistomer, 
witllout warning plaintiff. is Itcld sliffic.ient to tcrltr the  cuse to t he  jury on the  
issue of nt,glignlc.~, ant1 defendant store cornl~any's motion to no~ l su i t  and  
recluest for  pcrc,mptory instrnctions wcrc prol~er ly  refused. P r o p w  v. T r n  Co., 
393. 
jj 6. J o i n t  a n d  Concur ren t  Negligence. 

Where one driver negligently h i t s  petlestrinn ant1 sccond driver negligently 
runs  over licr while lying prostr:ltr on street ,  both nre liable a s  joint tort-  
feasors. L e w i s  2.. I I ~ r n t ~ r .  504. 

# 10. L a s t  Clear  Chance.  
Where  issue of contrihntory ncgligence i s  answered in negative, nffir~native 

answer  to issne of last  clear chance hrcornes harmless s ~ ~ r p l u s a g e .  L e w i s  1;. 

H u n t e r ,  504. 
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9 11. Contr ibutory  Kegligence i n  General .  
I t  i s  not necessary t h a t  co~l t r ibutory  negligence be the  sole proximate cause 

of the  in jury  in order to bar  recovery, it being sufficient fo r  this purpose if i t  
i s  one of the  proximate causes. Lee v. R. R., 340. 

Contributory negligence i s  negligence on the  par t  of plaintiff concurring and  
coiiperating with defendant 's  negligence to  produce the  illjury, and  negligence 
and  contributory negligence do not essentially differ. Penrson 1;. Luther,  412. 
§ 17. B u r d e n  of Proof .  

Burden of proving negligence i s  on plaintiff, burden of proving contributory 
negligence i s  on defendant. Pcarso)z 2;. Lzrthcr. 412. 
§ 19a.  O n  I s sue  of Negligence. 

Evidence held sufficient for  jury on issue of negligence in mining operations. 
Bpar1;s 1;. Products Corp., 211. 
3 19b. On  I s sue  of Contr ibutory  Segligence.  

Dcfentlant is  entitled to a nonsuit on the  ground of contributory negligence 
where plaintiff's own evidence establishes contributors negligence, but con- 
tr ibutory negligence m m t  be a proximate c a m e  of the  in jury  to  bar  recovery, 
and where more than  one inference can he dran.11 from the  evidence a s  to 
whether plaintiff was  guilty of contributory negligence, o r  whether such con- 
tr ibutory neglige~lce was  a proximate cause of the  injury,  the  issue is  for the  
jury. Pearsou 2'. Lutlter, 412. 
§ Ilk. R e s  I p s a  Loqui tur .  

Ordinarily, the  tloctrinc of ITS zpsu loqztitur does not apply when all  the 
fac ts  causing the  in jury  a r e  known and  testified to by the  witnesses. and t h r  
doctrine does not np1)ly to the  skidding of a n  :iutomobile on the  highway. 
('lodfclter e. Wclls, 823. 

1Dd. S o n s u i t  f o r  In t e rven ing  Negligence. 
hlotioll to nonsnit ~ I I  ground of intc~rveniiig negligence of codefendant is 

properly refubed where evidence shows in jnry  n n s  result of concurrent 11eg1i- 
gencc. Lczcis v. Hlot ter, 504. 
a 20. Ins t ruct ions .  

C'hnrgc.. constrnecl oh whole, 11c.ld not objectionable a s  putt ing burden ou 
issne of negligence on clefendant. Rztllock v. I ~ r l l i a m s .  113. 

PARES'I' AST) CIIILD.  

5. Liabi l i ty  of P a r e n t  f o r  Suppor t  of Minor  Children.  
Millor c~hiltlrcw miry not nl;lintain action ag:linst fa ther  fo r  past  support 

furnished by anotlwr. Hrl/trnt v. Hr]m~rt.  6. 
; \ l i ~ ~ o r  c.hiltlrcn mwy maintain ii(Tio11 i ~ g i ~ i ~ ~ s t  their  fa ther  to compel him to 

provitlv for  thvir  f ~ i t ~ ~ r e  support. Ihitl. 
W S. 1njul.ic.s to Child. 

I ' ; ~ r ( l ~ ~ t ' s  r ight of : I ( + ~ O I I  for  loss of w r v i ( w  of child a lmtrs  upon death of 
c l ~ i l ~ l ,  1110 sol(% r13111o1ly in s ~ i v h  i x s ~  1wi11g :1vtio11 for  wrongful death  by adnlin- 
istrntor.  1 ' .  S . .  161). t l i ~  f:~thc>r's right to s I~ : l r (~  ill tll(1 rwnvery l)('ing a miltter 
I ) c ~ t \ \ - c ~ ~ r ~  11im ; I I I I I  thv i ~ ( l ~ ~ i i ~ ~ i s t r : l t o r .  Il'l~itrl 1.. ( 'lrrirl~tti ' .  539. 
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since ~ ~ o n m e m h e r s  a r e  not entitled to  service from electric mrml ) t~ r s l~ ip  corpo- 
ration, and  a r e  therefore nt~affcctec~ by i t s  c.ot~tracts ant1 hzlvr 110 stantling in  
c.onrt. Iftrtlt !, c. Liglt t Co.. 768. 

PARTITIOX.  
a 1. R i g h t  t o  Par t i t ion .  

L)c~visc~(v ill c o n ~ r ~ ~ o n  111;ly esc~l i :~nge (leetls so tha t  e: lcl~ mag hold their  s1i;trc 
in scver:ilty. and  provision of the  will g i r ing  o w  of the  d ~ v i s e e s  the  right to  
l ~ r e  t he  land renxrin nntlivitlctl so long :IS slit, rc1n;lined single is  :I r ight she 
I I I ~ I ~  n a i v r  11s t,sc.cnti~~g the  tlrrtls. Snttc'~.fit~ld 1 ' .  Rtr'~c'trrt, 743. 

# 5. Procedure ,  Hea r ings  a n d  Evidence.  
W11crt~ t1cfe11tl:lnt in parti t ion p roceed i~~gs  d e ~ ~ i e s  tlie nllegations in tlie lwti- 

ti011 t l n t  pctitionc~r is  a ten:int in common wit11 defenc1:lnts :r11(1 scizctl of ;ln 
nntliritltstl fcv sinll)lt. interc>st ill tllv 1a11d. I ~ u t  does not pleltl sole seizin. l~e t i -  
tionor is  not rcqniretl to prove t i t le ;IS in a11 :~ct ion  in e j e c t ~ n e i ~ t .  :rnd lwti- 
t i o~wr ' s  recortl t~vit1t~i1c.c~. ( ' .  S.. 1763. is 11r 111 snfficirnt to I t1 sn l~mi t t rd  to t he  
jnrg npon the  sole issne of \rhether petitioner i s  a trnail t  in common wi th  
tI(~f(w(1:ints in tlitl 1:1n(I, 'Z'tlll(,!/ I ? .  .lrrit.t~lri.so~~, 20.7. 

JVl~crc t l e f e n d ; ~ ~ ~ t s  ill part i t ion proccwlings filed answer p l c a i l i ~ ~ g  solr scizin, 
the  proceeding hrcomrs in effect all :letion of ejectment. Higgi!ts 2.. Hiqgitts, 
219. 

111 snc.11 cxsr pl:ri~ltiff may :~tt :~<'l i  tlretl set up  in allswcJr witliont :~ l leging 
i t s  i ~ ~ r n l i d i t y .  Ihid.  

?$ 6. Decrees :  Ac tua l  P a r t i t i o n  o r  Sale.  
T h e  court found t h a t  n ptlrtition of the  land conltl not lw lnntlr witliont ill- 

jnry to t h t ~  11;lrtirs. ;rnd t1i:tt s:llti of tlic 1:1ntl \vonld be more n t l r :~n t : i g t~u~~s  t o  
then1 t11:1n (lirision, :1i1(1 ortlerwl t 1 1 ~  1:111(1s sold for  pnrtitioi.. C. S. ,  3233. Hcltl: 
The findings snpported 11g c o n ~ p c t c ~ ~ ~ t  csritlenci~ snstainctl t l ,e  ort lrr  of s ; ~ l e  fo r  
p;rrtition. Toll('!/ c. J l ~ i t ~ ~ h  iso~t.  205. 

3 9. P a r o l  Par t i t ions .  
JVlir~rc~ trn:rnts in con i rno~~  11;1rv thri l;111tl s l u v y e t l  l~llrsn:rnt to  :I p:~r.ol p ;~ r t i -  

tion. : I I I ~  :I 11ht I I I : I ( ~ P  t l~(,rc~of.  >r11(1 tliri(le(1. : U I ~  ear11 go?> into ~ ~ o s s r s s i o n  of 
the p:rrt allotted to him. claiming s:llnr ill serer;rltg. the 11artitio11 is good a s  
alno11g t11e tenants  1111less the  st:ltntt, of fr:111(1s bo i~~vok(b(l :111(1 relitvl ~ I I  ;is a 
t l( ,f t ,~~sr.  trntl :IS s t r a ~ ~ g c ~ r s  m:ly i ~ o t  t;rl;e ;~tl\-nllt:lgr of the  <tatntt'. :IS to tllrnl 
t~:i(.li t r nan t  is  t11v sol(. ;ri~tl n~~c~ont l i t ional  o \ v ~ ~ c ~ r  of his par t .  12ohrt.ts 1.. Itts. 
('0.. 1. 

a 13. Operat ion  a n d  Effect of Pa r t i t i on  bx L'arties. 
1)cwls t ~ s r c a ~ ~ t r t l  by t ~ n : i n t s  in ( Y I I I ~ I I I ~ I I  :imon# t l ~ r n ~ s c ~ l r e ~ ~  to t~ffe(.t prrt i t ion 

arc, not t lwds  of I)ilrg;li~i iln(1 s : i 1~  and  do not c o n ~ ( ~ y  title. MatYitr 7.. Britrd]~, 
437. 

PATAIEST. 

1 1 .  Sufficiency of Rviilencr of P a y n i m t .  
1ntrodnc.tion of receipts in evidence estal~lisl irs  [iri~~rtc far2ic> ~ ~ i ~ g l n t ' n t ,  tilking 

issne to  the jury. l1a]/lorscillc c. Jioosr.. X!). 

# 15c.  Sufficiency of Evidence  of S t g l i g r n c e  o r  Jl;~lpra,:tice. 
Eritlcncc 11c2ld sufficient to ovc~rrulr  11ons11it 011 clncstion of ~ic,gligc~nc.c of 

p l~gs i c i a i~  in permitt ing plaintiff to l w v c  Iiosyihl  in wr ions  1)llysical col~tl i t ioi~.  
(;ofcvr I.. l ) u  citliatr. 172. 
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9 15f. Causal  Connection Between T r e a t m e n t  a n d  I n j u r y  a n d  Measu re  
of Damages .  

EvidQnce held insufficient to show causal connection between in jnry  and 
negligence of physician. Golcer v. I )ar id ian ,  172. 

Evidence hc71d insufficient to show causal connection hetween treatment and  
physical condition complained of. Davis  I . .  1'ittrna)i. 680. 

PLEADINGS. 

( I n  particular actions see particular titles of actions.) 

I. The Complaint Y. Amendment of Pleadings 
2 .  J o i n d e r  of Causes 2 2 .  Allowance of A m e n d m e n t  by  Cour t  

IV. Dem~irrers 2 3 .  A m e n d m e n t  a f t e r  Decision on Ap-  
15 ,  F o r  F a i l u r e  of Compla in t  to S t a t e  peal  

Cause  of Action VII.  Motions Relating to Pleadings 
16 .  F o r  Misjoinder of P a r t i e s  a n d  Causes 2 i .  Motions for  Bill of P a r t i c u l a r s  o r  
19. Time of F i l ing  D e m u r r e r  a n d  Waiver  t h a t  Al lega t ions  be Made  Definite 

of R i g h t  a n d  r e r t a i n  
20.  Omce  a n d  Effect  of D e m u r r e r  29 .  Motions t o  S t r i k e  O u t  

5 2. Jo inde r  of Causes.  
This action was  insti tuted by creditors of a corporation to  set aside a deed 

of the  corporation to  a th i rd  person and  a deed of t ru s t  executed by such third 
person. upon allegations t ha t  the  corporntion's deed was  void a s  to creditors. 
and  against  another  individual. a k insmn~l  of the grantee in the  deed, 11po1i 
allegation t h a t  he  agreed to  pny the  intle1)tetlness of the  corporation upon 
consitlerntio~i of the  cancellation and tlelivrry to h im of notes held by the  
stockholders. which notes were secured hy the  real  estate owned by tlie cor- 
port~tion.  H c l d :  Properly joined. 1)onicln I.. Dilrli Inland.  90. 

Separate m ~ d  distinct cnnses of action l ~ y  tlifferent plaintiffs against  different 
defendants may not be joined. 1I7ilkr.sboro 1.. Jordnil ,  107. 

Action to set aside deed a s  being f rnnd l~ leo t  ns to  creditors hcld improperly 
joined wit11 nction against  pr t~ntor ' s  :~ t lminis t r ;~ tor  fo r  maladministration of 
of estate.  1-nllrrn Co. 1.. T o d d .  677. 

5 F o r  F a i l u r e  of Conlplaint  t o  S t a t e  Cause  of Action. 
Upon a ~ l e m ~ i r r e r  to the  complaint on tho groilnd t h : ~ t  i t  fai ls  to  s ta te  i l  

cansc of  tion. on. ( ' .  S.. 511 (61, thr' p1~:ltlings will be li1)rrnll.v construed in 
favor of the  ple:rtler with :I view to snl)stnnti:11 justice h e t \ ~ e n l  tlie parties,  
C .  S.. .X5. :111d t l l ~  t l r m ~ ~ r r e r  will not he sn.;t:lined unless the  complaint is 
wholly iiisnfficient. K i r b y  I . .  Rc~l t io lds ,  271 : C o r  1.. Jwi l i i~ i s .  667. 

9 16. F o r  J l i s jo inder  of P a r t i e s  a n d  Causes.  
I lemurrer  for  misjoinrler of parties ant1 cnnses Iirld properly overruled in 

th is  case. ISn~ric'ls v. 1)zrck I s l n i ~ t l ,  90. 
I k m n r r e r  for  misjoinclrr of pa r t iw  nntl causes liclrl properly sustained in 

this case. l17ilkcaboro v. Jordnt / .  197:  1-ollcrs Po. Y. T o d d ,  677. 

1 Time  of F i l i ng  Denlurrer  a n d  Waive r  of Righ t .  
811 gronntls for  demurrer a r e  w ~ ~ i v e t l  by failure to file demurrer  in ap t  

time, escept demurrers  for  want  of jl~ristliction and for  thnt  complaint fails  
to  s ta te  cause of action. G ~ c r g n i ~ n r  r .  J fcLnzcl ior?~.  307. 
8 20. Office a n d  Effect of I)ernurrcAr. 

Upon d r n n ~ r r e r .  tlic nlleg:~tions of the  pleading will be tnlren in the  light 
most favorable to  the  pltvlder, m ~ d  the demurrer will not IN> sustained 1111less 
t he  pleading is  wholly insufficient. V i d g e t t  v .  S c l s o ~ ~ ,  41:  K i r b u  r. Rc!/?lolds, 
271. 

A deninrrer admits  facts properly alleged, but not co~iclusions of law. 
R i r b g  c. Reynolds ,  271. 
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# 22. Allowance of dmendir ient  by Court .  
The  t r ia l  court  h:is 11ro:td power to allow :imentl~iienti to  pleading< and  

procPss, C. S., 347, but s n c l ~  power does not eutend to amendments n11ic.h sub- 
s t a~ i l i a l l y  change the  c2ausc of action. Clcrctcgclr 1. .  Gio7.c;. 13. 

Amendment of process alld plet~ding by insert ing correct m m e  of defend:~nt 
I t (  ld properly allowed under fac ts  of this case. Ib id .  

Ulmn appeal from the  clerk's order denying :1 motion to vacate pl:~intiff's 
: i t t :~clrmt~~lt ,  tlrc Superior Court, in tlcnying dc fn~ t l an t s '  motion. lrn. ample  
p o ~  i'r to  allow p1:lilrtiff to amt~ntl  the  compl:~int  ant1 affi~lnvits. If( ( 1, fits 11. 

G n m  c I'rt3sorrc s ,  96. 
I n  summary ejectment brought by r m t n l  :lgent, court  m:tr ;rllo\v amendment 

making owner ~ m r t y  plaintiff. Rclttnl C'o. I.. Jtcuticc, 523. 
3 23. Amendmen t  Af t e r  1)ecision o n  Appeal.  

P a r t y  may :~pply  for  permission to  amend a f t c r  certifivation of jutlgmcnt 
of Silprerne Conrt. Rn!j(111 1'.  R a y n ~ i ,  753. 
# 27. Motions f o r  Rill  of Pa r t i cu l a r s  o r  That Allegat ions  B e  Made Definite 

a n d  Cer ta in .  
Defendant desiring more certain and  d e f i n i t ~  statement should make motion 

therefor under C. S., 637. C o x  c. Jc,~rki?ts, 667. 
Conrt must consider application for  bill of particulars ill i t s  discretion. :lnd 

may not rule thereon a s  a mat ter  of law. Ti thI ( l  t5. Hobgood.  762. 
29. Rlotions t o  S t r ike  Out.  ( R e w e w  of,  see Appeal  and E r r o r  $ 4 0 b . )  
I n  a legislative disbarment proceeding, a motion to  s t l ike  f rom the  com- 

plaint allegations relating to  mat ters  occurring prior to  the  effective date  of 
ch. 210. Public Laws of 1933, is  too late when not nintlc I ntil a f t e r  the jm'y 
has  been impaneled. C. S., .i37. Iu IT T17cst, 181). 

PRISCIPAT, A S D  AGEST.  

# 6. Compensat ion  of -1gent. 
Evidence 1lc  Id snfficient to  support finding t h a t  plaintiff !\as to receive coni- 

missions on all  sales of real e5t:ltt. made in his tli\trict, :~ltlionglr tl(.feud:t~tt 
introdnccd wri t t rn  ct:itcment signed 1)s l~laintiff  t ha t  Irt, na.: to  r e w i r e  com- 
n~ i< i ions  only 011 .;:rltlc nc*ti~ally rn:itlr by lrirn, the  conflicting elit1enc.r bring 
for  tlrc t r ie r  of f;lc>t<. S' t i~ i t l~  r .  1,(1)td Rrrttl;, 79. 
# 7 .  Evidence  a n d  Proof  of A g e n q .  

1)ec8la~,~t ion< of a n  alleged :tgclrt arc, inconlpcstent to  prove the  fact  of ngrncy. 
II t ld(  bi.avtl r. E'rir~i i t~crc Co. .  100. 
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P R I S C I P A L  A S D  AGEST-Corctinzt~d. 
ing the  principal's property, o r  recovering i t  back, and  a n  ac t  done for  the  
purpose of punishing a11 offender for  an  offense already committed. Ibid. 

Evidence hcld insufficient to show t h a t  general manager had implied author- 
i ty  to  assault  plaintiff. Ibid. 
9 la.  Ratification and Estoppel. 

Acceptance and  use of goods and  signing replevy bond hcld to  ratify agent's 
e secu t io i~  of conditional sales contract. Pn!iue-Fnrris Co. 1.. Kliestcr, 5Ki. 

PKISCIPAL A S D  SVIIETT. 

(Liabil i ty on Administration bonds see Esecntors and  Administrators.)  

3 5a. Liability on Bonds of Public Officers. 
Officer and surety a r e  liable for  sums received by officer in escess of salary.  

Curolitzu Beacli 1.. Mi~if,-, 578. 

PROCESS. 

3 3. Defective I'rocess and Amendment. 
The t r ia l  court  118s broad power to  allow :imendments to pleadings and  

process, C. S.. 547, but such power does not extend to  amendments which 
substantially change tlie cause of action. Clcccnger v. Grover, 13. 

d m e n d n ~ e n t  of process and  pleading l1y insrrt ing correct name of de fe i~dau t  
hcld properly allowed under fncts of this case. Ibid. 

8 5. Service by Publication. 
While a substantial  compliance with ('. S.. 484, will suffice for  servic:'e by 

p~b l i ca t ion ,  the  s ta tu tory  affidavit 1r111st aver  t ha t  defendant cannot he fomltl, 
a f t e r  dne  tliligence, in the State,  and this must be made to  appear  to the  
satisfaction of the cullrt. and  a n  averment tha t  defendants a r e  nonresidents. 
o r  tha t  summons was  duly issnetl ant1 returned by the  sheriff with endorse- 
ment. "IWfendant, a f t r r  tllie tliligence a ~ i d  srnl.c.11, cannot be fonntl in thr"  
county, is  insufficient, and service of process by publication based upon such 
affidavit is  void, and  rhe c m r t  obtains no jurisdiction over the  persou of 
defendant by snch service. Denton I?,  Vnssiliadcn, 513. 

9 7d. Service on Local Agent of Foreign Corporation. 
Person rrgnlarly c'mployetl in making collecTions in this Sta te  is  agent fo r  

foreign corporation for  purposr of service of proceqs under C. S., 483 (1). 
Alau~cc!i c. fJ?i=icrls. Ilzc.. 634. 

9 14. Grounds and Essentials of Right of Action for Abuse of Process. 
1;se of criminal process to  collect civil tlel)t cbonstitutes ahnse of process. 

Lcdford c.  Smith.  447. 
Complaint held sufficient to  s ta te  callse of action for  nhnse of process 111lder 

author i ty  of Lcdford  1.. Strritlr, trtttc. 447. f 'os 1 % .  .Tr7)~lii~is. 667. 

§ 4b. Rule Against Holding Two Public Offices. 
Jlunicipal officer is  not entitled to receive any compc~nsntion fo r  perforniance 

of s ta tu tory  duties in escess of t ha t  stipulated in tlie s ta tu te ,  nor may he be 
elected to hold addit ional office and  receive compensation for  such addit ional 
services. C'uroli~co l?cwcli 1.. Viitt-, 578. 

§ 4c. Effect of Accepting Two Public Offices. 
Effect of accepting another public office ill contravention of Constitution i s  

to vacate firs[ oftice. 111 rc 1<01')1~8, 735. 
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5 5. Duties and Authority. 
1'ul)lic. offici~rs leasilly 1n1l)lic propcrtg may not \ r : ~ i r c ~  n pro1 i-ion of t he  least' 

1111t1rr w1iic.h the  lease ma> l)e tc~rminntctl \rl1('1r the p r ~ p ( ~ r t y  m n j  hc> l i 5 ~ r ~ c ~ d  
to othcr.; f o r  n 1righc.r rental. 011 Co. P .  .llctX'lc~rhrcrr~ Corritfrt, 642. 

I .  Liability for Malfeasance, Misfresancr or Nonfc:%sancc. 
111 :rcation for  misfeasance. officer lnny not clmllenge c -o~r s t i t~~ t io~rn l i t y  of 

s t : r t ~ ~ t c  nndvr which he \rns clt~cted. Cflroli~ctr I $ c ~ c h  I - .  J f ;~ / t ; ,  578. 

TLIILROADS. 
8 9. Accidents at C'rossings. 

Eritlcnce hrltl to show c o n t r i h ~ ~ t o r y  nrgligc~lcc :is mattc'r of law in driver's 
colliding with fiat c:lr stnnding a t  crossing. 1,fr 1. .  R. R.. 340. 

Erit1cnc.r t l i :~t  ilc~ftwtlnnt r :~ilro:~tl  company failed to gin1 timely n-nrlling of 
t11c ap11ro:lvh of i t s  t r :~ in  to n grntlc crossing on i t s  main line by signals o r  
lo\vclring thc  p:ltes maintniut~tl  a t  t h r  crossing. or othrr\r isc,  i s  sufficient to  
l1c sn l~mi t t rd  to tlrc jury on tlrc issue of negligence. Rrtllcrl; 1. .  X. A'.. T ( i 0 .  

W l ~ r r c  the g:~tcw nrnint:linctl by n railrond cornpmly a t  a grade  crossillg a r e  
rnisetl. the  tmrc'ling public3 mny assume tlrnt t he  crossing i s  c l m r  ant1 t h a t  
t21t.y nl:~y enter  tlrr crossing in snfcty, but person cntrririg crossing must nse 
clur. c:lrc for  own s:lfcsty ~ ~ o t \ r i t h s t : l ~ ~ t l i ~ r g  fac t  t ha t  gates 31-e rnisrtl. I b i d .  

I ' c t l e s t r i :~~~  strncli : ~ t  c r o s s i ~ ~ g  ltcld barred by contributory negligence in  
fi~il i l lg to looli in dire('tio11 fro111 \\-11ivlr t ra in  appronclred. R111lor.li 1. .  R. R., 
760. 

W h c t l ~ e r  in tes t :~ tc  W:IS guil ty of c o n t r i l ) ~ ~ t o r y  negligencr ill f i~ i l ing  to s top  
lrcxfore cmtcring crossing held fo r  jnry.  Prc>dtl!j L-. Britt, 719. 

RAPE. 

a 8. Sufliricmcy of Evidence and Sonsuit. 
Eric1rnc.c. in this proscention to  t11v cffect tha t  defmtlnnt ol)tninctl carual  

knowletlgc of prosevntris  ngairist 11cr will by tllreatc3ni1rg to kill 11(.r \\-it11 :I 

lmifc i s  l~clt l  snliicient to  h r  snbn~i t tc t l  to  t he  jury on a n  i~ ld ic tmcnt  charging 
r:llW, !s. I.. ~ ~ f l l d ~ l ~ f ' l l ,  4s4. 

6. Sufficiency of Evidence and Sonsuit. 
Cirm~nstant i : r l  r v i t l (wc  in tlri.; case Iitld \nfficient to I)( snhmittctl to the  

jury on tlicl c11:trgc of rccrivi~rg btolcll good\. S. 1.. C ' o ~ i ~ c  r ,  668. 
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REFERENCE.  

§ 9. Duties and Powers of Court in General Cpon Review in Consent 
Reference. 

Upon appeal to  t l ~ e  Sulx~r ior  Cotrrt in a consent refernice,  tlie t r ia l  judge 
11nr tlie power to  malie his own f i n i l i ~ i p  of fac t  upon mat ters  ~ re sen te t l  by 
exceptions Bcrct r.  Vica C'o., 241. 

S 13. Right to Jury Trial Upon Review of Con~pulsory Rt~ference. 
Appellant i n  compulsory reference n'airei: r ight to jury  t r ia l  by failing to  

demand i t  separately under ench of his exceptions to  finding of fact .  ;lnd by 
failing to tender issue thereon. Ctcrgcl~cns r.  SlrI ,nzcltor~,  307. 

§ 1 Duties and Powers of Court npon Review in Compulsory Reference. 
I n  compnlwry reference, \vhere jury t r ia l  is  not preserved by appt>llnnt, 

court must pass separately lipon racll exwption,  ant1 m:ly affirm, modify, o r  
set aside report. Gurganus v. McLattil~orn, 307. 

REFORMATIOX O F  ISSTRUJIENTS. 

(Action to  have deed and  contract  to rcconrey declurrd a mortgngc see 
Mortgages $ 2.)  

S 5. Mutual Mistake. 
Where incorrect description is  incorporated in deed by mntnal  mistake of 

parties, deed may be reforn~ed.  Yopp e. Antali, 479. 

§ 11. Issues and Verdict. 
In  a suit  for  reformation, nn  issne wl i c t l~ r r  the  c l :~nw bought to  he inserted 

by plaintiff w : ~ s  omitted from thc  dectl "by n in t~ ra l  mistake o r  by the  f r aud  
of grantee" i s  defective a >  being in t he  a l ternat i re ,  and  on appeal from jntlg- 
ment entered on a n  affirmative answpr thereto a I IPW tr ial  will be a~vnrtleci. 
smce the  verdict i s  nncrr ta in  niitl e~ t ah l i shes  ne i t l~e r  proposition with tlcfi- 
nitenesq. Edge r. Fcldspar C'ovp., 246. 

7. Pleadings. 
Where defendants contmtl  t ha t  t he  contract  ac: writ ten failed to exp rw< the  

agreenirnt between tlie parties, defendants must clearly allege the  fac ts  con- 
3tituting f r aud  o r  mntnal  mistake relied upon. Home O 1 c ~ o s  Loan Corp. v. 
Ford ,  324. 

REJLOVAT, O F  CATSES. 

4a. Determination of \VhethelS Controversy Is St'parablc,. 
\Vl~etlic~r a n  art ion is  separable is  to b r  tlett~rmined by tlie allegations of thc  

cornpl;~i~lt ,  ant1 where the  comp1:iint st:ltcs a joint canse, the  action is  not 
i en~ora l ) l c  c r cn  tliongli i t  may be la ter  tlcterniined upon the  t r ia l  t h a t  plaintiff 
is  not c'rititletl to recover f rom the  parties jointly. Grlmzrrlr z'. R. R . 61. 

Complaint in this case lzr7tl to  ~ t a t e  joint canse, mid no~~res i t l en t  dcfentlalit's 
motion to remove was  properly clenied. Edccartla r. R. R., 61 : Ha71 T.  S'toicc 
Co.. 234; .-177c~ c. S t o ~ c  Co., 25.1,. 

ROBBERY. 
8. Sufficiency of Evidence. 
Evidence iclentif j i i~g defendant nu per lx t ra tor  of crime. Itcld sufficient to he 

hrtbmittcd to  t he  jury.  R. c. .llllrplz, 404. 

SCIIOOLS. 

5 3. Establishment, Enlargement and Alteration of School Districts. 
Legislature had power by general ac t  to provide for  redistricting terri tory 

of several counties fo r  school purposes. Voorc  z.. Board of Edctcut io~~.  408. 
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6. State Supervision and Control. 
T,egislntnrc retains control over :lgencies for  mnintenanc? of consti tr~tional 

sc~liool term. Xoore  c. Borcrd of Rtiuc'at io~~. 4!N. 
9 8. District Boards and Officers. 

Count) hoard of education 1r:is no jl~ristliction over or dnty  in respect to  
~n :~ in t rnance  of schools in special char ter  district. Eas t  dpencer v. Rowan 
( ' on f l i~ ,  425. 
9 14. Selection of School Sites. 

('ounty hoard of cdnrntion 1 ~ s  d i ~ c r c t i o n i ~ r y  power to select sc.hool sites in 
t>:lc.h legally constituted district. Jfoorc c. Board of E d ~ t c n t ~ o ~ t ,  499. 
8 52. Assumption of Bonds or Indebtedness bj  count^. 

( 'onnt j  h a s  tliscretionary power to  assume special char ter  di*trict debt 
inc.iirletl for  conr t i t l~ t ional  school term. but tnclntla))lzts will not lie to compel 
%uc.li ( l ~ h r r ~ t i o n  w11(11i r o ~ ~ ~ ~ t y  Iias no assnrned debt of other distr ict \ .  Eas t  
S p  i f (  P I .  1. l?01lYfil COliit t!/. 425. 

SGDUCTIOS.  

9 1.  Definition and Elements of the Offense. 
The r.kential elrmcnts of tlic s tn tn tor j  offenie of seduct im a r e  (1) sedllc- 

tion, I 2 )  protniw of m;irringe. ( 3 )  innoc8ence and r i r t ne  o f  the  proieclitriu. 
s. 1%. rjri 14 i t~qtott, 244. 

i j  8. Requisites and Sufficiency of Supporting Testimony, 
1:s ~ ) rov i s io~ i  of t h ~  statute.  (~'. S.. 4339, there niust he evidence of each of 

tlic rssential  rlemc~rits of sctluction, independent of the  tes t in~ony of prosew-  
t r i s ,  in order to snstain n conviction. S. 2'. Rwlcington, 244. 

E l c a l d :  Sonsni t  shonld l ~ v e  been granted for  failure of supporting evidence 
a s  to  innocence rind virtue of prosecutrix. I h i d .  

9 1. Appointment and Qualification. 
h sheriff occupies a constitutional (Ar t .  IT, sec. 24) public office, a n d  a 

sheriff tn1it.s office. not by contract. hut by commission subject to the  povier of 
the. 1.rgisl:itnrc to  fix fcps and  co~npensation for  which the  Constitution does 
not provide. Rortlcrs r. Clinc', 4'72. 
# 2. Deputies sheriff. 

sheriff ni:Iy appoint t lrpnti i~s to perform tlic ministerial tlntirs of his 
office. :L gcwer:\l tlrpnty h :~ving nlithority to execmte a l l  t he  ordinary duties of 
the ofice of sht3riff. a n d  a special depnty \wing nntliorized t o  perform n specific 
; ~ c t ,  ant1 f~~nc, t ions  of tlepntics sheriff n r r  of a pul~l ic  c h a r a c t ~ ~ r ,  and  their  fees 
fiscvl :rnd p:~i(l a s  prescribed I)$ stzltute mid not by the  sheriff. Borders v. 
('lint,. .472. 

Ih'p11ty shrriff is  : ~ ~ ~ p o i n t c ' e  of sheriff, who ac ts  in his s t e ~ i l  in ministerial 
nintters. and  i s  not agent o r  ernl)loyre of sheriff. Pt!jf'rs zr. Forsvth  C o ~ o t t ~ ,  
X S .  i'onlity Iias no control over tlc~putirs slwriff untlrr  general l a w s ;  a s  to 
w l i t~ th t~ r  sn l :~ry  tlrpntirs, 1u1dt.r c4h. 451. Pnblic-I~ocal Laws of 1929, a r e  ern- 
ployces of the  county, qua'rc. Ibid. 

STATUTES. 

5 2. Constitutional Inhibition Against Passage of Special Acts. 
('11. .?62 P~nhlic I.nr\-s of 1933. i s  p l~bl ic  :\ct rr lnting t o  school distr icts and  

does not conir within inhik)ition of c o ~ ~ s t i t l ~ t i o n  ag :~ i l~s t  p;lss:~ge of special 
: ~ c t  changing bonudary of school district. Moort 2%.  Board of Edwcatiott, 490. 



INDEX. 927 

STATUTES-CO)I~ i)l~tccI. 
5 5a. General Rules of Construction. 

The title of a n  ac t  may be cnlled in aitl of i t s  construction. Stuc.rs c. 
Forsyth Coutzty, 558: D ! / o  c. Ducr,  620. 

Tht, hear t  of a s ta tu te  is  the  legislative intent. Duvr v. D!ter, 6'20: S r i p p l ~  
Co. c.  Y a z ~ c c l l .  C o ~ l r .  of Rcvotue,  6'24. 

TVhere :i sti l tutr  nres words having a well know1 sense in t he  law, the words 
will be given t h a t  sense in construing the  statrite. C. H. T. Corp. e. Xa.ctoe71. 
C'o~nr., 803. 
8 7. EfPective Date of Statutes. 

As LI general rule, s ta tu tes  f ramed in the  present tense will be construed to 
apply not only to coilditions esist ing a t  the  t ime of their  enactment,  but also 
to  conditions arising thereafter.  I n  r r  B a r ~ ~ c s ,  736. 
§ 8. Criminal Statutes. 

The rule t h a t  n criminal s ta tu te  must be str ict ly construed does not mean 
tha t  a criminal s ta tu te  should be constrned stintingly or narrowly, but t h a t  i t  
may not be extentltxl by implication o r  eqnitablt. construction beyond the  scope 
of the  language employed. S. v. Whitclturst, 300. 

§ 10. Repeal by Implication and Construction. 
A public-local law applicable to a particular county o r  municipality i s  not 

repealed by a snbxec~~~en t ly  mac ted  pnhlic law. Stzte-wide in i t s  npplic':~tioii, 
on the  same subject mat ter ,  unless repeal i s  espressly provided fo r  or arises 
by necessary implication. Roycrs I . .  Dacis,  33. 

Where two s ta tu tes  a r e  in irreconcilable conflict, t he  s ta tu te  which was  first 
t w ~ t e d  must give way to  t he  la ter  enacted s ta tu te  to the  extent of t he  con- 
flict. the last  esgression of t he  legislative will in t he  mat ter  being the  law. 
Cuilford Corintu c. Es tn tp .~  . ldr?~i i i i s t ra t io~.  Inc . .  633. 

TAXATION. 

I. Requirements, Restrictions, and Validity 
2 .  License a n d  P.rivilege Taxes  
3. Limitation o n  T a x  R a t e  a n d  Increase  

nf neht  - -  
4 .  Necessary Expenses  
5. publ ic  Purpose  

XI'. Property Exempt from Taxation 
19 .  P r o p e r t y  of S t a t e  or  Poli t ical  Sub-  

divisions 
V. L e ~ y  and Assessment 

23. Regula t ions  a n d  Construction of T a x  
le\  s l n g  Srn tu tes  in G i  n t r a l  

2 7 .  1,evy a n d  Assessment  of Corpora te  
F r a n c h i s e  Taxes  

2 8 .  Levy a n d  Assessment  of I n h e r i t a n c e  
T a r e s  

2 9 .  Levy  a n d  Assessment  of I n c o m e  
Taxes  

30. Le\.y a n d  Assc,ssmcnt of Sales Taxes  
VII. . lctions t o  Determine Validity of Lev)' 

of Taxes or Issuanre of Bonds 
3ka. Actions t o  Enjo in  I s suance  of Bonds  

I.Y. Sale uP Property for Taxes 
4111,. For ic losure  of T a x  Sa le  Cert if icates 

§ c .  License and Privilege Taxes. 
('11, 116, secs. 1 and 2, Public Laws of 1919, i n l ~ o s i n g  R pririlcge t ax  on the  

on.nership of dogs i s  valid ant1 constitntiollnl. and  i s  made npplicn1)le to  
Yancey County by ch. 318. Public Laws of 1929. which repealed ch. 84, Public 
TAWS 19%. S. C1. ('ode, 16'73. 1684 ( b ) .  Slrdlistc'r r. Tniiccy t'o?it)t!l. 20s. 
5 3. Limitation on Tax Rate and Increase of Debt. 

Vote is  not nec2cssary fo r  i<snance of county bontls to  refund t o \ ~ n s h i p  bonds 
con~ t i t u t ing  wl i t l  existing debt of comnty. Tl ln~upso~s  I . .  Hartrctt  Cozcwtlt, 214. 

§ 4. Secessarg Elpenses. 
W h a t  a r e  nececsnry expenses of a couilty o r  m ~ ~ n i c i p a l i t y  within the nlenn- 

ing of the  Constitution is  a question of law for  the  courts. Pallno.  7.. Htr.11- 
wood Couit t!/, 284. 

Defendant county grol~osed to  icsne bonds to construct a n  annex to  i t s  
county hospital, to be used principally for  the  care  of the  indigent sick of the  
county, without submitting the  question to a vote. Held: The  building of a n  



annex to the  collnty hospit :~l  is  not a nerrssary  expense of t h e  connty wi th in  
the  meaning of Art .  VII,  scc. 7. of the  ( ' o n s t i t ~ ~ t i o n  of N w t h  Caroliria, and  
plaintiff tnsp:lgcbr i s  twtitletl to :in order rt,str:~ining the  issn:~nce of the  bonds. 
Ibitl. 

6. Public Purpose. 
Taxes  may Iw Icried only for  :I public pnrpose. Art. IT, we.  3. of t he  

Constitution of North ('aroli~in. P t r ln to  1.. Hcr~ltrood Cozt~tt 1).  281. 

# 19. Property of State or Political Subdivisions. 
I'rcqwrty :~cynirctl  I)$ St:~tc, :~nt l  I~r~l t l  for  benefit of Veterans' Loan Fund i s  

rxcl~npt from tasntion.  l17c'ctt~csr?~illr 1 . .  Holrbs, C'otur., GS1. 

3 .  Regulations and Const~uction of Tax Levsing St.~tutes in General. 
Tliat  regulation issued by ('ommissioner of R e r m u e  i s  relnlgnant to  former 

regn1:ttion under prior <t:itnte t lori  not :\ffc.ct validity of rnling. Srcppl~) Co. 
?> Ilo,rwt 11. C'omr. of Rt z ' i  ~iicr. (Z4. 

I.':~rt t ha t  cc r t ;~ in  con\truc.tio~i n auld yield iuore r e v r n w  is uot germane to  
('o~istitntioii. Ih1r1. 

# 27. Levy and Asst.ssmcmt of Corporate E'Tanchisr Taxes. 
T h e  wortls "doing 1)nsincss" in th is  Sta te ,  a s  used in s ta tu tes  imposing a 

corpoixtc' franchise tns .  to  I)o broadly construed. and while a n  isolated 
bnsincw trans:iction i s  not s~~ff ic ient  to bring :I corporation within the  mean- 
ing of snc.11 statntc% :I rorpor:ltion conlc~s within the  s t : ~ t t ~ t e  if i t  t ransacts  
within the  Sta te  :I sn1)stantial par t  of the  hl~siness i t  was  organized to perform. 
C'. 8. T. C o r p o i ~ ~ t i o t ~  1.. J lnr ic~71,  Comr., 803. 

Plaintiff corporation hcltl ' ' t l o i~~g  hnsiness" in th is  S t a t e  ~vi t l i in  meaning of 
s t : l t ~ ~ t c s  Icrying franchis(. tax .  Ihid.  

Thc  o\rnc~rsliil) of prol)crty fo r  t he  pnrpoac of cornpnti~lg the  amoilnt of 
rorpornte frnncliisc t :~ sos  n ~ c : ~ n s  the  ownership of any rn1nal)le r ight in prop- 
erty.  :~nt l  not nec3c'ss:lrily the  ownership of t he  fee simple. .[bid. 

Plaintiff corpor:~tion Iicld the  o\rner of 1:11rds in th is  Stntcl fo r  purpose of 
conil)l~ting cnrpor:ltt f rnn r l~ i se  tax .  Ibid.  

a 2 3 .  Levy and Assesanent of Inheritance Taxes. 
T h c  r ight  to  leceivr r c n t ~  f rom property t l e r~sed  ill t r n s t  t7rcates a n  eqnita- 

1 ) 1 ~  in t r rc \ t  in thc  1)cnrficinries in t he  tao) pits of the  property, a n d  inheritnnce 
t : ~ \ c \  a r c  1)rol)crlj :rpportionrtl nmong them in :~cc.nrtl,lnce n i t l i  their  r rsprc t l re  
iutcsrc%t\ tliercin l l o r ~ r r l l .  f ' o ~ ~ i r .  of Rt t'ott(t,, 1. .  TT7trddell. 572. 

# 29. Levy and Assesslucnt of Income T;ires. 
Rents rrceired by h(~ncfic4ary under te rms of will f rom ~ ~ r o p e r t y  tlrrised in 

t rn s t  i s  not I)t\qurst d c d ~ ~ c t i h l e  f rom net income. . l iar?ctl l ,  C'orxr. of Rcrc~iftc,  

1.. 1T7ntltlo11. 572. 
The snccLessirr I k r e n n c  *Icts show the  clear intent of t1.e I~egis ln ture ,  in 

the  gcmtml p l n ~ i  of tns ing a l l  incon~r .  to t:rs i n ro~nes  f rom t rus t  estates to  t he  
tr l lst tv if snc.11 iucomr i s  not tlistril)ntal)lr clnring the  t:is year,  ant1 to t he  
Iwnc4kit1rg. if tlistril)i~trtl o r  tlistrilint:~l)lr during the  t a s  ye:lr. Ibid.  

3 3Sa. Actions to Enjoin Iss~~ance  of Bonds. 
.ic.tion to  rcxstmin issncrnce of I~outls i s  1)rogerly ilismissril w l im  not insti- 

tr~tetl  in tinlc :rllowcd b)- statute.  Jotics 2.. A l u m z ~ ~ c e  Cozi~zt!), 603. 
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T;\XATIOS-COII~~II cted. 

§ 40b. Foreclosure of Tax Sale Certificates. 
The foreclosure of a tax sale certificate is a remedy in the nature of an 

action to foreclose a mortgage, C. S., 8037, and must be instituted in the county 
where the land, or some part thereof, is situated, C. S., 463. Guilford County 
v. Estates Administration, Inc., 653. 

TORTS. 

(Particular torts see particular titles of tor ts ;  torts by persons in particular 
relationships see Master and Servant, Municipal Corporations, Corpora- 
tions.) 

3 8a. F r a u d  in Procuring Release. 
Evidence hrld properly submitted to the jury on the issue of whether 

release was obtained by fraud. Preddg v. Britt, 719. 

5 8d. Rights of Part ies  Upon Setting Aside of Release. 
Where release is set aside for fraud, consideration should be deducted from 

damages assessed by jury. Preddg u. Rritt, 719. 

TRESPASS. 

$ 4. Encroachment of Buildings and Structures. 
Construction of wharf so as  to interfere with plaintiff's riparian rights held 

trespass. O'Neal c. Rollison, 83. 
5 7. Evidence and Nonsuit. 

Evidence held insufficient to show that  loss by theft resulted from wrongful 
trespass by defendant's employee. C a t o ~  u. Baker, 520. 
5 8. Damages. 

The measure of damages for wrongful trespass upon realty in cutting and 
removing timber is the difference in the value of the land immediately before 
and after the trespass. Owens v. Lumber Co., 133. 

TRIAL. 

(Trial of criminal prosecutions see Criminal Law, Title V I I I . )  

11. -Order, Conduct, and Course of Trial a .  In  General  
1 .  A r g u m e n t  a n d  Conduct of Counsel c. Ins t ruc t ions  on Burden  of Proof 

Y. y 1 onsuit 3 0 .  Conformity t o  P lead ings  a n d  Evi -  
2.. Omce a n d  E e e c t  of Motions to  S o n -  dence  

suit  32. Reques ts  f o r  Ins t ruc t ions  
b. Consideration of Evidence  on  110- 33.  S t a t e m e n t  of Contentions a n d  Objec- 

t ions to  Xonsuit  t ions There to  
c. Nonsuit  in F a v o r  of P a r t y  H a v -  36. Construction of Ins t ruc t ions  a n d  Gen- 

i n g  B u r d e n  of Proof e ra l  Rules  of Review 
2 3 .  Contradictions a n d  Discrepancies in VII!. Issues and Verdict 

Pla in t i f f ' s  Evidence  3 1 .  F o r m  a n d  Sufficiency in General  
2 4 .  Sufficiency of Evidence  t o  Overrule 8. Notions after Yerdict 

Nonsuit  47. Motions f o r  S e w  Tr ia l  fo r  Newly 
YI. Direc ted  Verdict Discovered Evidence  ( I n  S u p r e m e  

2 7 .  Directed Verdict  in F a v o r  of P a r t y  C'ourt see  Appeal a n d  E r r o r  s  4 i a )  
H a v i n g  B u r d e n  of Proof 49. Motions to  Set Aside a s  aga ins t  

VII. Instructions Weight  of  Evidence  
29. F o r m  Requisi tes a n d  Sumciency 

8 7. Argument and  Conduct of Counsel. 
Whether counsel should be permitted to comment on failure of party to  

take stand to refute personal charges held in discretion of court. York v. 
York, 695. 
8 22b. Consideration.of Evidence on Motion to Sonsuit.  

Upon motion to nonsuit, a l l  the evidence tending to support plaintiff's cause 
of action is to be considered in the light most favorable to him, and he is 
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entitled to every reasonable intendment thereon and every reasonable inference 
therefrom. Leo)rurd v. Ina. Po., 151; Prarso~f I.. Luther, 41:!; Preddtl I*. B r ~ t t ,  
71:) : k70rk r. 170rk, 69;. 

On defendant's motion to nonsuit, only the evidence favorable to plaintiff 
will be considered. Cower v. Davidian, 172. 

22c. Sonsui t  i n  Favor of Party Having Iiurdcn of Proof. 
While the burden of proof is upon the owner to show that  a t  the time of 

notice to him by a materialman there was nothing due b!, him to the con- 
tractor, where the evidence afirmatively s h o ~ s  that there was nothing due. 
the onucr's motion to nonsuit is properly granted. Dimon v. Ipock, 363. 

7Chtlre plaintiff miikes out a prrn~u fncrc case, a nonsuit may not be granted 
upon defendant's evidence in support of an affirmative defense, a nonsuit upon 
an affirmative clefenw being perniis>ible only if plilintiff's ovrn evidence eqtah- 
lishes such defense a s  a matter of law. Hcdgfcock 7,. In8. ('0, 638. 

§ 23. Contradictions and Discrepancies i n  I'laintiff's Evidence. 
Contradictory statements by plaiutiff in his examination i l  chief and in his 

cross-examination does not warrant the grnnting of d e f e ~  d;tnt's motion to 
nonsuit, i t  being for the jury to determine which version of the facts they 
will believe. Gwnn z.. Taxi Co., 340. 

Discrepancies in plaintiff's own evidence do not warrant granting of nonsuit. 
L u n ~ b t r  Co. v. Perry ,  713. 
§ 24. Sufficiency of Evidence t o  Overrule Sonsuit.  

If diverve inferences may reasona1)ly he drawn from the evidence, qome 
favori~hle to plaintiffs and others favorable to tlefendnnt. t h ~  cause shonld he 
submitted to the jury for final determination. In rc Went, 189. 

Ordinarily, the evidence should be submitted to the jury wlten, viewed in the 
light most favorable to plaintiff, i t  is sufficient in any aspect to support plain- 
tiff's cause of action. Lumber Co. 2.. Pcrr2t. 713. 

2 Directed Verdict in Favor of Party Having Burden of Proof. 
Where defendant's evidence or admissions (lo not estat~lish plaintiff's cance, 

directed verdict for plaintiff is  error. Ta!lloml~ille v. .lfoosc, 379. 

2%. Form, Requisites and Sufficiency of Charge in Gcnrral. 
.\ charge will be sustained when, considered as  a whole, it ~ n ~ b o d i c s  the law 

applicnblr to the essential featurw of tllg case. Bltlloch- r. Willionxi, 113. 
Q 20c. Instructions on Burden of Proof. 

C'hargr, cofistrl~etl ;I> whole, held not ohjcctionahle as pl~ttirig 1)nrden on 
issue of negligence on defendant. I~ullock v. Tl'llliam~, 113. 

('harge h<ld for error in placing hurdrn of proof on tlefe~idant. Wtllinnls 
2'. Ins. Co., 516. 

30. Conformity t o  Pleadings and Evidence. 
Where there is no allegation or evidence that defendant dri7ier failed to give 

a wrrning signal required of him by the statute under the circnn~stnuces, i t  ir  
error for the court to charge the law requiring the giving of >rich signal, since 
the court is required to charge the law arising upon the evidence, C .  S., 564. 
Farrou: z.. Ti'hite, 376. 

Instruction held for error in submitting elemcwts of dan1al:e not supported 
by allegation and evidence. Young v. Lcrin. 755. 

3 32. Requests for  Instructions. 
A party desiring more specific instructions on subordinate features of the 

rharge must aptly tender request therefor. Olccns v. Lumber Co., 133. 
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TRIAL-f'o~!tin~led. 
Party desiring more specific instruction.j should aptly tender request there- 

for, and request made oyer two honrs after commencement of argument is  not 
made in apt time. Lewis a. Hunter, 504. 
8 33. Statement of Contentions and  Objections Thereto. 

Statement of contentions not based upon evidence introduced a t  trial con- 
stitutes reversible error. Smith v. Hosrery Mill, 661. 

Inadvertence in the statement of the contentions of the parties and the 
evidence supporting them must be brought to the court's attention in apt time 
to afford opportunity for correction. Sorrells v. Decker, 231. 
5 36. Construction of Instructions and General Rules of Review. 

A charge will be construed as  a whole and an exception to the charge will 
not be suztained when, so construed, it is without prejudicial error. Bullock 
v. Williun7s, 113; Button v. R. R., 256. 

8 37. Forni  and Sufficiency of Issues in  General. 
Where issues submitted afford opportunity to present all phases of case to 

jury, exception thereto will not he sustained. Lezcis v. H m t e r ,  504; Price 
?$. Askins, 583. 

Two distinct propositions, to which different answers might be returned. 
should not be submitted to the jury in one issue, and where such propositions 
nre snbmitted in the alternative in one issue, an affirmative answer thereto is 
fatally defective for uncertainty and ambiguity. Edge c. Feldspar Corp., 246. 

While a rerdict will be interpreted with reference to the pleadings, evidence. 
admissions of the parties, and charge of the court, an affirmative answer to a n  
issue embodying two separate propositions in the alternative cannot br made 
definite by such interpretation. Ihid. 

Verdict will be interpreted in light of allegations and evidenre. Jacksou 
2'. C a s u a l t ~  Co., 546: Lcdford z.. Smith, 447. 
9 47. Motions for  Kew Trial for Newly Discovered Evidence. 

Motion for new trial for newly discovered evidence must be made a t  trial 
term, unless continued by consent, and consent to continuance for hearing of 
motion to set aside for errors does not constitute consent for continuance for 
motion to set aside for newly discovered evidence. Riddle v. Honbarrirr, 628. 

3 49. Motions to  Set Aside a s  Against Weight of Evidence. 
Trial court may set aside verdict, but has no power to change or modify the 

verdict as  returned by the jury. Edmzrds v. Upchurch. 249. 

TRUSTS. 

15. Acts and  Transactions Creating Resulting o r  Constructive Trusts. 
Widow assuming to pay mortgage indebtedness in her report a s  adminis- 

tratrix is in position of trust for heirs. Crecch z.. Wilder. 162. 

USURY. 

9 2. Contracts and l'ransactions Usurious. 
A sum paid an independent broker by the borrower to cover costs, rommis- 

sion, and expenses in securing the loan, does not perforce render the loan 
usurious. Ins. Co. v. Smuthers. 40. 

§ 18. Payment of Purchase Price. 
Evidence held to disclose that option was not exercised according to its 

terms, and purchaser could not recover for ejectment by vendor's grantee. 
Grant v. Brown, 39. 
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5 21. R c c o v e i ~  of Purchase Money Paid. 
Where a vendor denies any extension of the option sued on, and pleads the 

statute of frauds, he will not be permitted to retain moneys paid on the pur- 
chase price after the expiration of the option. Graiit v. Urozcx, 39. 

VENIJE. 
5 l a .  Residence of Parties. 

Evidencae hcld snficient to support finding that plaintiff's residence was in 
caollnty in which action was instituted. Ho~cnrd c. Coach C'o., 201. 

S l b .  Executors and Admini$trator5. 
r)eninl of motion to remore action brought 1)y administratrix in county of 

her resitleiwe affirmetl on authority of Lalrso~i r .  L a ~ ~ g l t ~ , ,  211 N. C., 526. 
lfcJ~cn?t c. C a s  Co., 543. 

-1ction against aclministrator to foreclov tax sale crrtificate must be insti- 
tuted in conntj nhere land is situated and motion to remove to county of 
administrator's qualification. Guilford Cou?it?l c. Estatcs ddministratior~, Inc., 
6 3 .  

# 5. Artions Involving Realty. 
Action against administrator to foreclose tax sale certifirate must be insti- 

tuted in county i11 which land is situated. Guilford Count!! 1 7 .  Estntcs Adnzin- 
istrntio?l, I?lc., 653. 

# 8b. F o r  Convenience of Parties o r  Witneqscah. 
d motion for change of venue for convenienc~ of witnessr; and to promote 

the ends of justice is addressed to the sound discretion of the trial judge, and 
his action thereon is not re~iewable upon appeal except up01 abuse of discre- 
tion. Ho~cnrd v. Poach Co.. 201. 

TTrA'ATERS AND TVATERCOVRSES. 

# la. Sa ture ,  Ikterminat ion a n d  Extent of Riparian Rights. 
\There the shore line is substantially straight. the riparian rights of adjoin- 

ing landowners along x naTigable stream are to he determined, not by extend- 
ing the side property lines in a straight line to the channrl. hut by drawing 
line< from the end of the side property line< ptlrpendicnlar lo the shore lirle 
to the channel. O'SeaZ c. Rollinso)t, 83. 

T l ~ r  gmntre of land hol~nded by a nonnavignble river or creek has riparian 
rights in such waters to the center thereof. Duillap v. L l g l ~ t  Co.. 814. 

Hiparinn rights of landowners along n nonnavigable stream is a right insep- 
arably attached to tile soil itself, and each has an equal and zommon right to  
the reasonn1)lc use of the water for any purpose which does not materially 
affect the rights of other$, the right of each to such use being the same a s  the 
right of other riparian owners in like circnmstancrs. but whal is a reasonable 
nse for f:~rnung c2annot be compared with what is a reasonable use for manu- 
facturing or poner piirposey Ibid. 

a lb .  Obstructing and  Interference With Enjoyment of Riparian Rights. 
TTl~erc :I rilx1ri:rn owncr of 1:rnrl along a navigable stream erects a wharf 

nhicli extend.. several feet beyond his riparian ownership, an3  to that extent 
intcrferw with the adjoining ouner'i  right of access to naviglble waters, the 
wharf (wnstitntcs a continning trespass and the adjoining landowner is 
cntitled to n m:~nd:itory injunction for the removal of the 1):~rt which inter- 
feres \\ ith his riparian rights. O'Sccrl  1.. Rolli?lson. 83 
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WATERS A S D  WATERCOTRSES-C'OII~~,~~~~~. 
5 2. Diminishing and Accelerating Flow. 

Right of riparian owner to natural. undiminished flow of stream is qualified 
hy rights of other proprietors to reasonable use of waters. Dzcnlap c. Light 
Co., 814. 

Riparian owner using stream for power purposes has the right to diminish 
flow to extent reasonnbly necessary for this purpose. Ibid. 

The burden rests upon a lower proprietor to prove alleged unlawful, wrong- 
ful or unreasonable use of the waters of n stream by a n  upper proprietor. 
Zhid. 

What constitutes reasonable use of the waters of a nonnavigable stream by 
a n  upper proprietor is a question of fact for the jury to determine in accord- 
ance with the nature and size of the stream, the object, importance, nature 
and necessity of the use, and the manner and occasion of its exercise, and it  
is only when there is no evidence tending to show mi unreasonable use that 
the question is one for the court. Ibid. 

Evidence held insufficient to show nnreasonable use of waters of stream 
by power company. Ibid. 
5 3. Diversion and  Pollution. 

A lower riparian owner has a cause of action against an upper proprietor 
for any pollntion or substantial diversion of the waters of the stream. I l l i n l a p  
v.  Light Co., 814. 

\VILLS. 

I. Nature and Requisites in General c. Vested a n d  Contingent In te res t s  
1. Definition a n d  Defeasible Fees  

11. Contracts to  Convey f .  Devises w i t h  Power  of Disposi- 
3.  Actions on  Cont rac t s  to  Convey t ion 

IX. Construction and Operation 31. Designation of Devisees a n d  Legatees  
31. General  Rules  of Construction 3 3 .  Condit ions a n d  Restrict ions 
3 2 .  Determina t ion  of W h e t h e r  L a n d  is 36. General  a n d  Specific Legacies 

T a k e n  by  Descent o r  Purchase  35 .  Res iduary  Clauses 
33.  E s t a t e s  a n d  In te res t s  Crea ted  46. S a t u r e  o i  Tit le a n d  R i g h t s  of De- 

a.  I n  General  visees a n d  Legatees  
b. Rule  in Shelley's  Case 

5 1. Definition. 
A will is the duly espressed mind of a competent person as  to what he 

wonld have done after his death with those matters and things over which 
he has the right of control and disposition. Richardson a. Cheek, 610. 
5 5. Actions on Contracts t o  Convey. 

Where contract to devise is void under statute of frauds, party performing 
services in reliance thereon may recover upon q u a n t u n ~  mernit .  Price c. 
-4skins, 583. 
5 31. General Rules of Construction. 

A will should be construed from its four corners to effectuate the intent of 
the testator as  expressed in the instrument. Barco a. Olcens, 30; Hnmpton 
1;. TVcst, 315. 

Cardinal rule for construction of wills is to effectuate intent of testator as  
gathered from instrument a s  a whole. Richardson v. Cheek, 510. 

Each clause should be harmonized and given effect, if possible, without vio- 
lation of general intent as  gathered from entire will. Ibid. 

Since the intent and purpose of no two testators can be exactly alike, each 
will must be separately construed to effectuate the particular intent and 
purpose therein expressed. Ibid. 
§ 32. Determination of Whether  Land Is Taken by Descent o r  Purchase. 

Where devise is to V., and should he leave no children the land to go to 
named remaindermen, creates defeasible fee in &I., which becomes absolute 
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npon his dent11 lrnving c'hildren h im s n r ~ i v i n g ,  ant1 M.'s children t ake  a s  h is  
heirs a f ~ d  not a s  p i~ rc I~ :~se r s  ~ l n d e r  t he  will. .Ilcrritt v. I)lsc,?e, 326. 

3 83a. E s t a t e s  ancl In t e r e s t s  Crea t ed  in  General .  
A devise \\.ill be const rwt l  to be in fee simple unless x cc~ntrary  intention 

plttinly appears  from the  language of t he  instrument.  Rnrco v. 0frc)l.s. 30. 
l ' l ~ r  r ~ i l c  t11:it ii gmern l  devise will be constrnetl to  be in fee, (2. S.. 4162, 

applies o1111 when the  language employed by testator fails  to  show a clear 
intent to  convey a n  estate of less dignity. Han?ptoit c. West, 31.7. 

While ordinarily a general devise with power of tlis~)ositior vests the fee in 
tht, first taker,  t11e rule tlocSs not :rpply where  the power of dis~)osit ion,  a s  t o  
p t ~ r t  of the  rstirtc a t  least. is  limited to disposition by will, wit11 provision 
fo r  tlic vesting of tlie est:rte m~tlisposetl of by will in n n n ~ e d  benefiri:~ries. 
Ibid. 

Thc. te rms "loan" and "lend," when nsetl in ;I will, a r e  to  Iw interpreted a s  
"give" or "tlevise." unless i t  i s  m:~nifested tha t  tlie testxtor intentled otherwise. 
.111?)1 2'. Hew-itt, 367. 

# SSb. R u l e  in Shelley's Case. 
A devise to  one fo r  lift. with linlitation ovrr  to his heirs in fee conveys n fee  

siml)le i~n t l c r  t h r  rnle in Sltc'llc?/'n rvsc, which i s  ;I rnle of l aw  :rnd not of 
c . o ~ ~ s t r ~ ~ c t i o n ,  ant1 the  rnle applies when the  intent is  t~ppa ren t  to  convey the  
fee‘ in rernaintler to  the  heirs, and  i s  minffectetl hy a f n r t h n  limitation over. 
-4 llcu I . .  II('~c'itt. 367. 

A devise to  F. "for his use aud  b~l ief i t  cl~lrirlg h is  na tnrnl  life a n d  a t  h is  
d t~n th  to go to his heirs in f w  simple forever ;  t ~ n d  I f n r t h r r  will and  direct  
tha t  tlic' snit1 land . . . shall  re tnrn  into ant1 mnke a pa r t  of t h r  snrplns 
of my rs tn te  to 11r tlisposrtl of by my executor a s  tlirec'tetl in my will" i s  licld 
to  conreg the  fee simple to  F. hy opt'mtion of the  rule in Sl~cllc!l's casc, and  
the s n l w t l i l r ~ ~ ~ t  provision tha t  t he  lands slioultl re tnrn  into the  estate,  to he 
disposed of 11y the  executor a s  directctl, is void a s  bving repiign:~nt to the  fee. 
Ib id .  

s 33c.  Vvsted a n d  ( 'ontingent In t e r e s t s  a n d  l)t>fcasible Fees.  
Ahsolnte devise will not be tlivested by snbsetlnent clause ~zspressing desire 

for  disposition a f t e r  c1e:rth of devisetk. Rflrco I.. 01r??is. 30. 
A devise t o  ctbrtain beneficiaries with j~rovision tha t  npon ~rlieir death  with- 

out issl~tl the  lantls sllonld go to  11.. the  testator 's  son. and  skould 11. leave no 
c l~i ld ,  the  land to  be tlividrd among named reniiiindermen. "and in case of 
their  death,  their  children to  th is  he i r  same." i s  Ircld, npon the  death  of t h e  
first n n ~ n e d  beneficiaries without issiie, to  create a defeasible fee in M.. which 
i s  made nbsolntc upon his death  wi th  childrcm him surviving. Ner r i t t  2;. 

Inscoe, 526. 
The drvise ill th is  rase  was  to  testator's clanghter-in-law f ( , r  life, remainder 

over to  the  children of testator 's  son. the  l ife tenant 's  husband. The  daughter-  
ill-law died leaving one child of the  mnrriage her  surviving, and  he r  llilsband 
sul~seq~icnt ly  remarried.  H(.ld: The takers  of the  remainder a r e  to  be deter-  
m i ~ ~ e d  a s  of t he  (late of the  death  of t he  life lenant ilnd t l  e termination of 
the  life, estate,  and only those in cs.uc, a s  of t h a t  t ime :Ire rnt!tled to take,  a n d  
the  child of the  life tenant tnkes a fee simple in t he  property upon her  death  
to the  exclusion of any children her  hnshmld ma$ have by his second wife. 
Moslc!j 1.. Knott ,  G l .  

The law favors  the  early v e s t i ~ ~ g  of estates. ant1 a s  a g m c r a l  rnle a re- 
mainder over to a clnss a f t e r  a life estate vests immediately upon the  death of 
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W11,LS--Conti11 ued. 
the testator, unless a contrary intent appears from the will. Weill v. Weill, 
764; Satterficld v. Stewart,  743. 

The will in question provided that testator's wife sliould have the income 
from his property, real and personal, for life, and a t  her death a11 her indebt- 
tdness shonld he paid, ancl the property divided equally among testator's 
sister and brothers, or their heirs. Held: The remairicler over to the class 
vests upon the death of testator and not upon the cleath of the life tenant. 
llrcill v. Weill, 764. 

Derise lrcld to rest in testator's daughters a t  time of death of testator and 
not a s  of time of death of life tenant. Snttcrficld v. Ntclcart, 743. 

33f. Devises Wi th  Power of Disposition. 
A devise with power of disposition ordinarily rests tlie fee in the devisee, 

but this rule does not apply when the power is limited to disposition by will, 
with provision for tlie resting of the estate undisposeil of in named bene- 
ficiaries. Hu~upton v. West, 315. 
Cj 34. Designation of Devisees a n d  Legatees. 

Dcvise to "heirs" will be construed a s  to "children" ill absence of contrary 
intent expressed in instrument. 3losele?/ z'. Iinott, 651. 
Cj 35. Conditions a n d  Restrictions. 

The right of a devisee in common to have the lanil remain undivided so 
long a s  she should remain single, is a personal right which she may waive or 
surrenclcr. Sattc2rfield v. Ktetcul-t, 743. 
a 36. General a n d  Specific Legacies. 

Eeqnest held specific bequest of articles of person;llty ancl money for life, 
mcl legatee was entitled to possession of corpus. Collett v. Farnan,  346. 
# 38. Residuary Clauses. 

After directing the payment of debts and proriding for certain specific lega- 
cies, the will in question directed that  the remainder of the money be divided 
between testatrix' sisters and brothers, or their childreil, and by Inter item 
provided that one of the sisters should have for her lifetime only certain 
enumerated articles of personalty "and money if any a re  to come back to my 
clstute." H(,ld: The later item does not constitute n residuary bequest to be 
enjoyed by persons in succession. Collett v. Farnan, 346. 

The will in this case prorided for the payment of funeral expenses and just 
tlebts out of the first moneys coming into the hands of the executors, then 
made seven11 cleriscs coreril~g all the real estate and required the derisees to 
pay designated amomlts to the estate, and from the sum thus accumulated, 
directed n number of legacies to be paid in cash, :lnd the11 mntnined a residu- 
ary clnnse directing that the "remainders of my estate, if there be any, is to 
be e q ~ ~ n l l y  divided between" named sons, and that "all of my personalty is to 
go to" another son. Held: The "remainders of my estnte" referrecl to the 
remainder of the sums paid to the estate by the derisees, and the legacy "of 
a11 my prrron:~lty" referred only to personal chattels owned by the testator. 
Ric.11 ardson o. Clleek, 510. 
# 46. Nature  of Title a n d  Rights  of Devisees a n d  Legatees. 

IVhere tlerisees take a rested remainder in common, subject only to the 
right of one devisee to hare  the land remain undivided so long a s  she remained 
single, the remaindermen may exchange quitclaim deeds among themselves so 
that they may hold their respective interests in sereralty, and the personal 
right of the devisee to ha re  the land remain undivided is surrendered by 
executing the quitclairn deeds. Batt~rfiold v. Stctcart, 743. 
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CONSOLIDATEI~ STATUTES A S U  JIICHIE'S CODE C'DKSTRUED. 

(For  convenience in annotating.) 

SECS. 59, 60. IIt'irs have no personal liability for debts of estate, but take 
realty subject thereto. Pricc r. Askins. 583. 

SEC. 74. U e v i s ~ ~ s  1111der a will hrld entitled to file cross nction to sur- 
charge and falsify ac2cwnnt of esecutor to prevent sale of 1:lnds. Gi~rganus 
v. JfcLuzclrorn, 397. 

SECS. 74. 77. F k r r ~ ~ t i o ~ i  may not issue after death of j.tdginent debtor. 
I'l?jrrn c. Runrlell. 25. 

SECS. 74. 105. Estate is not settled until all debts are  1): id or all assets 
exhausted. Crclc~rh 71.  Wildo', 162. 

S ~ c s .  93. 102. 6'2. Attachment and aplwarance of heirs c:~nnot give judg- 
ment ngainst estate priority. Pricc v. Askins, 583. 

SECS. 13.5. 136. Superior Court is given concurrent, original jurisdiction of 
cross artion alleging that  sale of realty would not be necessxry if personalty 
were properly administered. Gurga?iirs 2,. LlflicLuzcl~or?~, 397. 

SEC. 160. Pilrent's right of action to recnrer for loss of services of chiltl 
:rhates 11poi1 death of child, the sole remedy being action for wrongfill i1e;ltll 
by administrator. Tr11ite 7:. Charlotte. 530. 

SEC. 218 (18) .  After filing final report, Comn~issioner of Banks may not be 
held liable on clnin~s ngninst the bank. TT'it~dle{/ c. Lfcptn??, :167. 

SIX. 2 l S  ( 2 9 ) .  Flu~tls :~pportioned to nnproren claims are  suhjcct solely to 
rights of those who f:lilctl to prove the claims. Windley c. l,uptolz, 167. 

SKC. 426. TT'here State is not a party, title is conclusivel) p r e s ~ ~ m e d  to he 
ont of the State. Herr!/ r.  Coppc,rsmith. 30. 

SEC. 128. TVhrrcl grirnttv in unregistered deed conveys by registered deed. 
registert~d deed is color of title. Glass Cn. 2;. Shoe Co., 70. 

SKC. -l'Zl. TVhrrc plaintiff establishes title by adverse possession undcir 
c.olor. l ~ e  is not required to show actual possession within twc~nty years beforit 
institntio~i of nction. X o q l  c. Coppo-smith, 50. 

SI , :~.  430. P1t~;rdings lrc,Ttl sufficient to raisc i s s w  of adverse possession of 
tcnnnt in coinmo~l ~ u ~ d e r  pnrol partition. Xart in  c. Bund!!. ,437. 

SEC. 437 ( 2  ) .  Instrnnient having printed word "seal" in brackets after 
siyntltnre 11eld s ~ ~ f i c i r u t  eridencc that instrument was sea11.d instrnment to 
snpport clirrrted vc.rtlirt. in absence of evidenc,e to the c o n t r n r ~ .  .Lllsbrooli 
2.. TVal.~to?i, 325. 

SEC. 441 (10) .  I(elates to individuals and not to soverei,q~, and does not 
bar street nsscssinents. A I ~ l ~ ~ b o r o  1.. Morris, 331. 

SECS. 460, X 7 .  111 summary ejectment brought by rental agent, court may 
:11low :~rnnitlmc~nt rnnlring owner  part^ plaintiff. Rerlttrl Co. c. Justice, 5 3 .  

S ~ x s .  463. 465. Action against administrator to foreclose tax sale certifi- 
cate must be iiistitr~ted in counts7 where land is situate. O#tilford Coitntl! v .  
E~trr tcs  J dmitlistratio?~. I??c., 653. 

SECS. 469, 470. Evidence hrld snfficient to support finding that  plaintiff's 
r e s i d e ~ ~ r c  was in county in which action was institnted. Hotcard 2;. Conclr 
('o., 201. 

SEC. 483 ( 1 ) .  Person regularly clmployed in making collections in this 
State is agent of foreign corporation for purpose of service of process, and 
fact that  corpor;itiori. may not have complied with C. S.. 1137, 1181, is imma- 
terial. Maunr2/ 1.. Lu~ier 's .  Ikrc.. 634. 
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COSSOLIDATED S T A T U T E S - C O ~ ~ ~ I I ! ~ ~ ~ .  
SEC. 4%. Affidavit f o r  service by publication must aver  t h a t  defendant 

cannot be found, a f t e r  due  diligence, in t he  State,  a n d  averment merely thnt  
h e  could not be found in  co~u l tg  i s  insufficient. Denton c. Vnssiliades, 513. 

SEC. X 7 .  Separate and  dist inct  causes of action by different plaintiffs 
against  different defendant may not be joined. Tvilkcsboro c.  Jo~d tzn ,  197: 
Vollers Co. v. Todd, 677. 

SEC. 511 ( 5 ) .  Demurrer  fo r  misjoinder of parties and  causes lwld properly 
overruled in th is  case. Daniels v. Duck Is land,  90. 

SEC. 511 ( 6 ) .  Upon demurrer  fo r  failure of complaint to  s ta te  cause of 
action. plcntlings will be liberally construed in favor of pleader. I i irbjj  Y. 

Rc!/i~olds, 271. 
SEC. 51s. A11 grounds fo r  demurrer  a r e  waived by failure to  file demurrer  in 

ap t  time, excess fo r  wan t  of jurisdiction and failure of complaint to s ta te  
cause of action. Guruanus v. XcLazchorn, 397. 

SECS. S34. 537. Application fo r  bill of particulars and  motion to require 
pleadings to  be made definite a r e  addressed to  discretion of court  and  i t  is  
e r ror  to rule thereon a s  ma t t e r  of law. Tickle z'. Hobgood, 762. 

SEC. ,735. Cpon demurrer,  pleadings will be liberally construed with a view 
to sultstmltinl justice between the  parties. Kirby v. Rey)~olds ,  271: Cox Y. 

J e ~ ~ l i i i t s ,  667. 
SEC. 537. Motion to s t r ike  ont  is  too late when not made unti l  nfter jury 

i s  impaneled. I n  r e  West. 180. If  defendant desires more certain and  drfi- 
nite statc~nient. proper remedy is motion under th is  section. Cox Y. .Tenliirrs. 
667. 

SECS. 240. 1823. Complaint alleging substance of contract  declared on is  
good a s  against  demurrer  n i thon t  sett ing out  agreement in full. thr. action 
not bc4iig based on instrument f o r  payment of money, and there being no  
question of profert  o r  oyer. Sossanlon c. C'emctcry, IIX.,  535. 

SEC. 547. Court has  power to allow amendment unless i t  snbs tant i ;~ l ly  
changes tituse of action. Clecenger v. Gvocer, 13. 

SEC. .TG4. I n  th is  proceeding to appoint guardian for  alleged iucompetc~it .  
instrnctioii Irc'ltl deficient for  fa i lure  to define s tandard  of mentality w n -  
st i tnting ' 'w i~n t  of understanding." I n  r e  Woralc?l. 320. Where there is  iio 
evitlence thnt  defendant driver failed to give warning signal required by law. 
i t  is  e r ror  for  the  court  to  charge the  law requiring tlie g i r ing  of such sig11;~l. 
F a t ~ o ~  c. T171titc, 376. 

SEC. 567. 011 motion to nonsuit, al l  the  evidence must be considered in tlie 
light most favorable to plaintiff. I ' r t r twt~ c. Llttlto.. 412 ; Yo,% c. I - o ~ k .  (3%; 
1'1'c'tld~ 1'. Bt'itt. 719. 

SEC. 501. Tria l  court  may se t  t~ s ide  verdict, but has  nu power to  change or 
modify verdict :IS returned by jury. Btlfcards c. Gpclrut~clt. 249. 

SEC. 600. ZIorant must show meritorious defense in order to set aside 
judgment fo r  surprise mid excusable neglect. C'agton 2,. Clnrl;. 374. Defrlld- 
a n t  in court a t  t ime of continn:mce cannot claim esc~ i sab le  neglect. B c t o  T .  

Jlc('crl1. 319. 

SECS. 613. 614. Grantee ha r ing  knowledge of maiden name of grantor  takes 
subject to  lien of judgmeut against  grantor  indexed under her  maiden ~ianie .  
Henry  c. Sanders,  239. 

SEC. 632. 0111~  injured par ty  i s  entitled to  appeal. Raga)! 2.. Ragau. 753. 
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COSSOLIDATED S T A T U T E S - - C O I ~ ~ ~ I I I ( C ~ .  
SECS. 722, 724. A1~pointmel1t of receiver in proceedings in conformity with 

s ta tu te  i s  not void, and  if erroneous, remedy i s  by appeal. ;\Tables v. Rober- 
SOH, 334. 

SECS. 767, 768. Esecntion against  t he  person may be issued upon verdict i n  
 plaintiff"^ favor in action for  abuse of process. Ledford c. Smith ,  4-17. 

SEC. 89s ( a )  (9 ) .  Uniform Arbitration Act does not exclude common law 
remedy of arbitration.  C 'opue~ v. Parks ,  217. 

SEC. !ITS ( 4 ) .  Husba~i t l  may be a t tached for  contempt for  willful disobedi- 
ence of conrt  order fo r  alimony. Dycr  2;. Due,', 6'20. Willful disobedience of 
conrt  order for  possession of property by rect~ivcr constitntcs conten~pt  of 
conrt. Soblcs  c. Roberson, 334. 

SEC. 987. Where  par ty  promising to  pay clel~t receives new co~isideration 
from tlie debtor, s ta tu te  does not apply. D a ~ i c l s  v. Duck Isi 'and, 90. 

SEC. 988. Contract  of owner to sell a t  st ipnlated price a l l  13gs which owner 
should cut f rom land does not come within statute.  1 V a l s t o ~  c. Lolcry, 23. 

SECS. 007, 3305. 3308. Deeds having been of record fo r  some th i r ty  years  
Itc~ld competent under ancient docnmt.nt rule, even if not properly registered. 
O ~ c c t ~ s  1;. L t in lbo  C'o., 133. 

SEC. 1005. Only creditor of grantor  a t  t ime of institutioil of action may  
set u p  s ta tu tory  presumption of f r aud  a s  to  crtvlitors. B r ~ u l l t  c. Bqinnt,  6. 
Action to  set  nside deed a s  being fraudulent a s  to  creditors is imprugerly 
joined with action against  grantor ' s  administrator for  malac1nii1listr;1tio1l of 
estate. T'ollcrs Co. c. Todd, 677. 

SEC. 1330. Allegation tha t  claimant had made demand fo r  paymelit of cow 
t r a r tua l  obligation on city manager under Plan  D held insufficient. Sc l . i~ l s  v. 
Lcsi)r,qto~r, 616. 

SEC. 1334. Action to restrain issuance of bonds is  properlj  dismissed when 
insti tuted a f t e r  thirty-day period prescribed by statute.  .Jones I . .  d l a ~ ~ r a w e  
C'o~tnt!/, 603. 

SEC. 1537. JVlictlier mayor. \\-hen cliose~i recorder, occupit~s two p11l)lic 
offic.c\s, gorr'rc. I t t  r r  Bnr11c.s. 735. 

8 ~ s .  1608 ( m ) ,  1241. Jlmiicipal a ~ i d  general county courta ill stlnle ~nunic i -  
~ a l i t y  rare given concurrent jurisdiction of offci~scs less t lmr felo~lies.  I,! rc  
110 rtrc.8, 735. 

E I .  JVhrLn plaintiff's appeal i s  tlismissctl, c lefenda~~:  m;ly tlirrraftc5r 
apply for  ~wrmiss ion to nrnrntl ans\vcsr sett ing u p  cross :rc8tioii for  divorce 
( I  )~~c,~r.scz ct  t1101.o to meet s ta tu tory  reqnircments. IZrcgrrn I'. Rn!/nil. 7 3 .  

SECS. 1666, 1667. Upon hearing for  alimony pr t tdmtc  lit(' it is  e r ror  for 
eourt  lo  award  alimony n i t l i o ~ ~ t  tlivorre. A - l d a ~ ~ ~ s  I.. -1da11rs. 373. 

Sixs.  1667. 16;;) ( a ) ,  16&3. Al)solutc tlirorcc upon two years separation 
does not affect decree fo r  subsistence under C. S., 1667. Dyer v. Dyer,  620. 

S ~ c s .  1673, 1684 ( b ) .  Are applicable to  Tailcey C o u n t r ;  county i s  not 
l ia l~le  fo r  damagrs  inflicted by dogs in coryorntct capacity, and  i~ftr~lda~tfica will 
not lie to comprl paymcLiit. -11 c.4 l istcr  c. I'nncc!/ f'outlt]/, 20:i 

SEC. 1739. 13erise to  "heirs" will be construed to  "cliildren" in ;rbselice of 
contrary in te~i t ion  expressed in  tlie will. Jlosclcu L'. I i ~ l o t t ,  651. 

SEC. 1763. Record evidence held sufficient to  be submitted to  jnry on issue 
of sole issue of whether petitioner i s  tenant in conrmoli, petitioner not being 
req11irw1 to  prove title a s  in ejectment in absence of plea of sole scai,:iu. Tal lc!~  
1;. -11 urch i so~t ,  205. 
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COSSOLIDATED S T A T U T E S - C ~ ? I ~ ~ ~ ~ ~ ~ .  
SEC. 1770. Certificate authenticating public record may not be 11sed t o  

prove fac ts  not appearing upon face of record. Mtdgett v. Selson, 41 
SEC. 1795. Wife i s  not interested par ty  within meaning of s t a t ~ l t e  in lins- 

band's action for  money recovered for  services rendered decedent. Price l j .  

Askins, 383. Fact  t ha t  witness i s  fa ther  of one of parties to  action does not 
constitute witness "party interested in event." TiTalstotl v. Lozcr?~, 23. 

SEC. 2150. Person claiming custody of minors under guardiansliip deed 
executed by their  fa ther  may maintain action in juvenile court. 'CVii r~~o v. 
Brice, 284. 

SEC. 2285. I n  proceedings fo r  appointment of guardian fo r  inconlpetent, 
conrt  should define s tandard  of mental  capacity constituting "\vant of under- 
standing." ITL re  Worsleu, 320. 

SEC. 2287. Statn te  does not provide for  appeal from order adjudging person 
who had been declared no91 conzpos nlentis no longer insane. 111 r e  Sylitx~iif, 
343. 

SEC. 2338. Tria l  judge has  discretionary power to  issue wri t  of coiive 
facias instead of directing t h a t  jurors be drawn from jury bos. R.  2'. C'nse~l. 
352. 

SEC. 2354. Tenant  a t  will i s  entitled only to reasonable notice to  q u i t ;  
tenant f rom month to month i s  entitled to 7 days. Renta l  Co. 2;. Jilst icr ,  523. 

SECS. 2437, 2433. Materialman assert ing lien under C. S., 2437, i s  estopped 
to thereafter assert  lien under C. S., 2133. Lumber Co. z.. Per ly .  713. 

SECS. 2437, 2438, 2440. Materialmen's liens a r e  enforceable only if a t  t ime 
of giving notice owner o n e s  money to  contractor. Dizov v. Ipocli, 363. 

SEC. 2461. Proprietor of lodging house i s  not bailee of personal property 
left  in rented room, and this result is  not affected by qtatutory lien. Tl'clln 
z.. West, 656. 

SECS. 2507, 2.ilqi. Power of married women to  make contracts affecting 
property. Martin c. B u ~ ~ d u ,  437. 

SEC. 2519. Upon death of wife intestate,  leaving husband snrvi\ ing,  1111s- 
hand has  es ta te  by curtesy in all  her  lands. Stockton v. Mnlzel~. 231. 

SEC. 2563 ( 2 ) ,  ( 6 ) .  Agreement t h a t  retailer  should sell products upon 
condition t h a t  h e  not sell lilie proclnctq of competitors i s  nnlawful. fillor Co. 
v. Dt'partwent Store,  76. 

SEC. 2591. Last  and highest bidder acquires no title unti l  expiration of 
ten-day period, bnt is  preferred bidder, and may assign bid. Creecli z.. TT'ildei., 
162. 

SEC. 2617 ( a ) .  Right of way a t  through street  intersection. Pco~.soii v. 
Luther,  412. 

SECS. 2888, 2889, 2897. City manager under Plan  D i s  solely a n  ndmini+tra- 
t i r e  officer. Sez ' i~ is  c. Lcx i~ ig to~ i ,  616. 

SEC. 3003. Where name of maker  i s  forged, instrument is  wholly inopern- 
tive and  is  neither bill nor check. S e y ~ n o u r  v. Bank, 707. 

SECS. 3118, 3119. Endorser held liable on forged check protested by dra\vee 
banli within reasonable time. S e p t o z ~ r  v. Hank, 707. 

SEC. 3233. Findings, supported by competent evidence, held to sustain order 
for  sale fo r  partition. l ' a l l e ~  2;. Murchtson, 205. 

SEC. 3309. While unregistered deed i s  good a s  between the  parties, i t  is  
ineffectual a s  against  subsequent grantees under registered deeds and creditors 
of grantor.  Glass v. Shoe Co., 70. 
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COSS0LIL)ATEU STAT1:TES--Continued. 

SECS. 3300. 3311. Purchasers for value in registered instrun~ents take free 
from clninis arising from unregistered instruments, and purchase money deed 
of trust from 1insl);rnd on lands tleetlcd to wife is ineffective as  against pur- 
chaser from wife. Smitlr r. Tur~rngc'-TT'i)~sloz(; Co., 310. 

SECS. 3311, 2418. 614. 446. Prior :~ssignee of jndgment takes title unaf- 
fcctctl by second nssignment, even though second assignment is first recorded. 
I I I  rc I17011ncc, 400. 

SEC. 3 S X .  In  II:~y\vood County. p r o ~ e e d i ~ l g  to establish cartwny shonlcl be 
institntcd lwforc board of county conunissioners. Rogrrs c. ,3a?'is, 3.7. 

FEC. 3S46 (bh 1 .  Ilighway C:oniniission may contlenin top soil for road con- 
s t n ~ v t i ( ~ ~ ~ .  ~ 7 . 0 1 1  from land ]lot rontignous to liiph\v;~y. High lc r~ !~   con^. 2;. 

Boskct ,  221. 
S w .  4162. .ibsoIutc clcvisc will not be divested by subsequent clause cs-  

pressing desire for disposition after cleat11 of tlcvisce. Bnrt:o c. Owors,  30. 
(:encr:~l devise hcld not to convey fee simple in view of subsequent items of 
will sl~owii~:. intent to convey estate of less dignity. H a ~ ~ f p t o u  2;. W e s t .  313. 

SEC. 4'215. Court is nithont power to impose imprisonme~~t  for more than 
thirty t1:lr.s upon T rrtlict of simple nssnult permissible under evidence. ('. S.. 
4640. S. 2.. Pnlmo'. 10. 

SIT. 4 5 0 .  C h n r g ~  that defendant woultl have guilty knowledge if he rea- 
sonably believed or knew goods to be stolen held error. N. 2; Miller, 361. 

SEC. 4%7 ( a ) .  Evidence of defendant's guilt of robbery held sufficient to 
be submitted to the jury. S. c. Vnrp l r ,  404. 

SEC. 4265. Rank receiver docs not conw within purview of embezzlement 
statute. S. r .  1Vliitc'l1urst, 300. 

SEC. -1339. Eacli elemcnt of seductio~i must be supported by evidence inde- 
pendent of testimony of p r o w x t r i s .  S. r.  Brewing to )~ ,  244. 

c 4447. Willful failure and refusal to support illegitimate child, ch. 228, 
Pnblic I A ~ - s  of 1033, is continuing offense, and decisions under C. S., 4447, are  
inapposite. S. 1.. doh  son, 666. 

SEC. 4W3. Inforn~alities and refilicments in indictn~ent may be properly 
disregarded. 8. c. I,i)r~icy. 730. 

c 4640. I n  this prosecution for assault with deadly weapon with intent 
to kill, instruction that jury might convict defend:unt of less degrees of crime 
charged held withont error. S. I.. Elnlorc, 531. 

SEC. 4643. Where i t  is detcrmined on appeal that  evidence is insufficient to 
be submitted to jury, action will be remanded for nonsuit. S. c. H u t ~ f o r d ,  746. 

SECS. 5039. 3062. Statute creating juvenile courts is valid, and jurenile 
collrt haf jurisdiction of chiltl in improper environment whose custody is in 
controversy. I l - c ~ r ~ ~ o '  z.. Brice, 204. 

S E C ~  5047 ( 4 ) ,  5053. Juvenile court has jurisdiction to place minor in 
public or privatc institntion in proper instances. TViwer  ?j. 13ricc, 294. 

SFC. 5339 ( 4 ) .  \There oue of three drainage commissionei's dies, surviving 
com~nis\ioners have power to levy atlditional assessment necwsary to dis- 
charge ohligationr: of district. Batfk- ?.. Iclnq, 340. 

S E C ~ .  5387, 5430. County hoard of education has no jurisdiction over or duty 
in respect to m:~inten:~nce of schools in special caharter distrirt. East Spencer 
I . .  Kofcatr C o ~ r f t ! ~ .  425. 

SEC 5.799. County has discretionary power to asslune spec a1 charter qchool 
tliatric-1 debt. Etrst Rptwccr 2;. Rotcan Coujztll, 425. 
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COSSOLIDATED STATUTES-Continutd. 
SFC. 3786. Funds apportioned to unproven claims in liquidation of bank 

escheat, subject solely to rights of those who failed to prove claims. ITindlef/ 
C. Lupton, 167. 

SEC. 6'289 Statements of fact in application are material a s  a matter of 
law. Pctt!/ L'. Ins. CO., 157. 

SEC. 6437. Requirement of  unconditional and sole ownership" i11 fire policy 
is statutory a s  well a s  contractual, and will be construed rationally. Roberts 
a. I m .  CO., 1. Tenant in common in possession under par01 partitioil is sole 
owner ~vi thin requirement. Ibid. 

SEC. 6460. Where application denominates answers declarations in lieu of 
medical es;~mination, such answers come within purview of statute. Pugh 
c. Iws. C'o., 379. Does not apply to reinstatement without medical esan~ina-  
tion of policy issued after medical examination. Pettu a. Ins. Co., 1.77. 

SECS. 6508, 4447. "Legal dependent" of a person is one whom he is required 
by law to support and not merely one he may lawfully support. Juifior Order 
v. Tate, 306. 

SEC. 7977. Introduction of receipts in evidence held to require sul)mission 
of issue of payment although municipality contended that  receipts were given 
in exchange for notes and therefore tax collecting officer was without author- 
ity. Taylo~,sville v. dioose, 379. 

SEC. 7990. Where municipality elects to enforce lien against land for screet 
nssessments under this section, no statute of limitations is applicable =Lsllc- 
b o ~ o  v. Morris, 331. 

SEC. 8037. Action to foreclose certificate of sale of land for utreet assess- 
ments is not barred until 24 months from date of certificate. dslwboro a. 
Morrfs, 331. Foreclosure of tax sale certificate is remedy in nature of action 
to foreclose mortgage, and must be instituted in county where land lies. 
Guilfovd Conntl/ a. Estate8 ddn~inistration. Inc., 653. 

SEC. 8081 ( i ) ,  ( a ,  b, c ) .  Deputies sheriff are not employees of sheriff within 
ineaning of Compensation Act. Bordcrs 1.. Cline, 472. Deputies shwiff are 
not employees of county within meaning of Compensation Act. Stucrs a. 
Forsyth Connt!/. 5.58. 

SEC. 8081 ( i ) ,  ( a ) ,  ( l ) ,  ( m ) ,  ( k ) .  Evidence held to raise presumption 
that  action wns gorrrned by Compensation Act. Jlrller v. Roberts, 126. 

SEC. 8081 ( i ) ,  subset. f. Injury by tornado does not arise out of employ- 
ment. Walker ?.. TPilkin,, Inc.. 627. Death of fireman from heart failure 
brought on by escitement and exhaustion is not result of accident. Scelu v. 
Sta tesville, 365. 

SEC. 8081 ( i ) ,  subsets. f ,  j. Evidence held to support finding that disease 
resulted naturally and unavoidably from accident. Doggett v. TTarc11ouse 
Co., 399. 

SEC 8081 ( k )  . Employerh and employees within scope of Compensation 
Act are bound by its terms in absence of notice to the contrary. JNP c. Ameri- 
ican Enka Corp., 4.55. 

SEC. 8081 ( r ) .  Soncuit lrtld proper upon finding, supported by eridence, 
that  action was gorerned by Compensation Act. Miller v. Roberts. 126. Com- 
pensation Act excludes right of action a t  common law even for injuries not 
compensable under itq terms. Lee v. American E1lh.a Corp., 453. Award of 
comprnsation precludes action for wrongful death against employer, even 
though death was caused by negligence. Bright v. Motor Lines, 384. 



CO?;SO121L)ATED STATUTES--Colt tirr u?d. 
SEC. 8081 ( u )  ( b ) .  Refusal to dismiss on ground that  Industrial Commis- 

sion had exclusive jurisdiction held supported by jury's finding that  defendant 
rrgnlarly employed less than five employees. Youlzg c. Mica (Jo., 243. 

SEC. 8081 ( l l ) ,  (bbb). Where partially disabled employe? obtains other 
work, it constitutes "change of condition," and he is entitled to only 60 per 
cent of difference between wage before disability and new wage. Smith v. 
Stcift & Co., 608. 

SEC. 5081 (ppp) .  Findings of fact of Commission, supported by evidence, 
are convlusire. 'LVa1h.o. v. TVilkim, Inc., 627. 

C'OSSTITUTION, SECTIONS OF, CONSTRUED. 

(For  convenience in annotating.) 

ART. 1, SEC. 16. Prorision does not apply to actions in tort. Ledford u. 
h'n~itl~,  447. 

ART. 11, SEC 29. Ch. 562, Public Laws of 1!)33, as  nmellded, is general 
htatnte relating to ill1 school districts. and ib not special act within meaning 
of this section. Moore v. Board of Education, -199. 

ART. IV, SEC. 24. Sheriff is constitutional ofllcer and talws office not by 
contract but by commissiori. Borders v.  Cline, 472. 

ART. V, SEC. 3. Taxes may be levied only for public purpose. Palmcr u. 
IIa~zcood County, 284. 

A R ~ .  V, SEC. 4. Vote is not necessary for issuance of c ~ u n t y  bonds to 
refund township bonds constituting valid debt of county. Tlloirzson v. Harnett 
County, 214. 

ART. V, SEC. 5. Property acquired by State and held for benefit of Veterans 
1,oan Fund is exempt from taxation. Wcuverville z'. Hobhs, (234. 

ART. VII. SEC. 7. County may not issue bonds to hniltl annex to countp 
hospital without submitting question to vote. Palmer u. H(zyzoood County, 
281. 

ART. I S .  Legislature hah duty to provide for constitutional school term. 
and retains control over its agencics to effect this duty, and may provide for 
redistricting territory for school purposes. Moore 1.. Board of Educatiort, 190. 

ART. S. SEC. 2. Where homestead is allotted in encumbered lands and 
rest of land sold under execution, upon later foreclosure of entire tract, judg- 
ment dehtor is not entitled to homestead in entire snrplus. Miller c. Littlc, 
612. 

ART. S,  SEC. 6. Power of married women to make contracts affecting 
property. Martin v. Burtdy. 437. 

ART. S I V ,  SEC. 7. Effect of accepting another public office in contraventio~l 
of Constitution is to vacate first office. I n  re Barnes. 735. 


