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,m In  qlloting from the  w p r i l ~ t c t l  Ikpor t s .  comisrl will cite n l~vngs  111(. 
marginal ( i .  c. .  the  original)  paging. esccpt 1 S. C, and  20 S. C.. which I ~ a r e  
Iwrn repaged t l~ronghont  withont marginal paging. 

T l i ~  opinioi~s pnhlished in the  first s i s  ro l~ imcs  of the  r q m r t s  were writ1e11 
1)s the  "Conrt of Conference" 2nd the  Snprcmc Conrt  prior to 1819. 

From the  5th to t he  621 ro l~lmes .  hoth inclnsire. will be fonnd the  opinions 
of t he  S~ ip rcme  Co~ i r t ,  consisting of three members, fo r  t l ~ e  first fifty years 
of i t s  csistcncc. or from 1818 to  1SGS. The  opinions of t he  Collrt. consisting 
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v o l ~ i n ~ e s  from the  G3d to  the  79th. hoth i11~111sivr. From the  80th to  t he  
lOlst volumes, both inclnsire. will he fo~und the  opinions (of the  Conrt, con- 
s i s t i~ lg  of thrc>c. rncml)~rs ,  from IS;!) to ISS!). Thrl opinions of th(1 Conrt, con- 
s i s l i ~ ~ g  of fin, incwl)crs, froln ISS!) to 1 July.  10.17. a r c  p l~ l~ l i shed  in v o l ~ ~ m e s  
102 to 211. I)oth inclnsire. Sinre 1 .Tnlg, 1937. n ~ ~ d  bcgii~nin): v i t h  rolnmc 212. 
the, Court  has  consisted of sevrli mclill)rrs. 
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Rule 46 of t he  Supreme Court  i s  a s  f o l l o ~ s :  
111asmuch a s  a l l  t he  Reports prior to  t he  63d have been repriuted by the  

State,  with t he  number of t he  Volume instead of t he  name of t he  l ieporter,  
counsel will cite the  volumes prior to  63 S. C.. a s  follows: 

1 and 2 Martin,  ..................... 
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J U D G E S  
O F  THE 

SUPERIOR COURTS OF NORTH CAROLINA 

EASTERS DIVISION 

Snmc District  Addrcss  
................................. ........ ..... ...... C'. E.  T r ~ o a r m o s  .... .... F i t  Eliznbetl~ City. 

.............. .... \VAI,TER J. I~os I~ :  .. ....................... Second .. .................. Snshril le.  
...................... ....................................... R. H U N T  PARKER T11ird.......... I l o a o l e  Rapids. 

................................ C r , ~ n s o l v  I,. W I L L I A ~  Fo11rtl1 ............................ Sanford. 
........................................ J. Par-I. FRIZ~ELLE Fif th  ................................ Snow Hill. 

........... . . . . . . . . . . . . . . . . . . . . . . . .  .............. IIEXRY A. GRADY ....... Sixth Clinton. 
............................ ................................................. W. C. HARRIS Serent11 Rale ig l~ .  

............................ .............................................. 1,;. 11. C R A N ~ ~ E R  E i g h t  Southport. 
........... .......................... S. A. SISCLAIR .... i t  . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  F a y e t t e ~ i l l ~ .  

.......... JI.~RsII.\I.L T.  SPEARS ................. ... Te11th .............................. Durham.  

SPECIAL JUDGES 
G. V. COWPER .................................................................... Icinston. 
I\'. 11. S. I ~ U R G W Y S  ....... .... .......................................................... I V o ~ d l a ~ ~ d .  
I , I - ~ I ~ E R  I I A ~ ~ I L T O S  .............................................................................. JIore11en City. 

WESTERS DIVISIOS 

.......................... ....................................... JOHX 11. CLENEXT .Ele~e11t11 ~ ~ ~ I I s ~ o I I - S : I ~ ~ ~ I I I .  
........................ .............. 1-1. HOYLE SINK .. :r!relftl . . . . . . . . . . . . . . . . . . . . . . . . .  IJexi~lgto1~. 

r 7 .................................... F. UOSALD PIIILI.IPS 111ir te1t l  I.... . . . .  . . . .  lloclringlinm. 
I\'. F. I-~ARI)ING .............................................. F o ~ l r t e c t l  I .  . . . . . . . . . . . . . .  Charlotte. 
I'R.\SK JI. ARNSTROXG ............................. Fifteenth . . . . . . . . . . . . . . . . . . . . .  Troy. 

........... .................... \ \ '~r.sos \\'ARI.ICI~ .... Sisteenth . . . . . . . . . . . . .  S e w t o l ~ .  
......... J .  A. Rouss~ . \ r -  ................. ....el . . . . . . . . . . . . . . .  Willtesboro. 

....................................... J. WILL PLESS. J R  Eighteelltll . . . . . . . . . . . . .  Jlnrion.  
A. 11~1.1, JOHSSTOS ...................................... Sinetee l~t l l  .... . . . . . . . . . . . . . . . .  Ashe~ i l l c .  

..................................... I'EI.IS I<::. ALI.ET, SR T ! ~ e ~ ~ t i t l . .  . . . . . .  W a y ~ w r i l l e ,  
I.:. ('. l31vEss ................................................ Twenty-first . . . . . . . . . .  Jlomnt Airy. 

SPECIAL JUDGES 

E J I E R G E S C T  JUDGES 
......................................................... I.'. A. DANIELS ........... ....... Goldsboro. 

T. 13. FINLEY ........................................................................... ...... Sort11 Wilkesboro. 
1'. A. JICELROY .................................................................................... Jlarshall .  

........... \VAI.TER 1,. SIIALI .... ..................................................... Elizabeth City. 



SOLICITORS 

EASTERN DIVISION 

S a m e  District Address 
HERBERT R. I,EARY ................................ First ................................. Edenton. 

............................. I)OSKELL GILLIAM ................................... Second Tarboro. 
E. R. TYLER ................................................... Third ................................ Roxobel. 
CLAUDE C .  CANADAY ............................ Fourth ............................. Benson. 
I). 11. CLARK Fifth ................................. Greenville. 

................................ JAMES A. POWERS ...................................... Sixth Kinston. 
WILLIA~I P. BICICETT ........... ... ................ Seventh ............................ Raleigh. 

............................ J o ~ s  J. BURSEY ....................................... Eight11 ..llTi1mington. 
.............................................. ................................ T. A. JICNEILL Sinth Lumberton. 

LEO CARR ........................................................ Tenth ............................... Eurlington. 

WESTERS DIVISIOS 

J .  ERLe JICJIICIIAEL .................................... E:ler~'nt11.......................... Winston-Sa1en1. 
............................................... H. L. KOONTZ Twelftli ........................... Greensboro. 

................ RO\VLAND S. PRUETTE .................................. Tliirtee111 1 n'adesl)or(j. 
.Term G. CARPENTER ......... ............. F o u r t e e t l ~  .................... Gastonin. 
C'IIARLES L. COGGIS ...................................... Fifteenth ......................... Salisb~lry. 

................. L. SPURGEOS SPCRLIXG ............... ....... S i ~ t e e ~ ~ t h . . . . . . .  .Le110i r. 
JSO. R. JOSES .............. .. ......................... Se\-entee~lth .................... S. W i l l i ~ ~ l ) ~ ~ ~ .  
C. 0. RIDINGS ................................................ E i g 1 1 t e t  . . . . . . . . . . . . . . . . .  Forest C t y .  
Z. V. SETTLES ................................................ Sincteenth ...................... Asherille. 
JOHN 11. QUEEK ........................................... Twetiet l . . . . . . . . . . . .  . . . . .  Wny~lesrille. 

.................. ALLEX H. GWYK ........................ .. .............. T ~ r n t y - f i r s t  A~idsr i l le .  



SUPERIOR COURTS, SPRING TERM, 1938 

The nnmerals in pnrentl~cses following the da t e  of n term indicate the 
number of w e ~ k s  during which the  t e rm may he held. 

T I I I S  C A L E S D A R  I S  UNOFFICIAI 
- -  -- - -  - -  - 

F I R S T  J U D I C I A I ,  D I S T R I C T  

S p r i n g  T e r m ,  1938 J u d g e  Bone .  
J3eaufnrt-Jan.  1 7 '  ( 2 ) ;  F r b .  ? l t  ( 2 ) ;  

>Tar. % I *  01): Apr i l  11 ; ;  M a y  9: I ? ) ;  
J u n p  2; 

Camden-hTar. 1 1 .  
Choman-Apri l  4.- 
( 'urr i turk-3Iar .  ! ; >lay  2: 

G',atps-Xlar. 2 8 .  
Hyde-11:~s' 23.  
P: lsr juotnnk-Jan.  1 0 t ;  F e b .  14: 

21 '  ( A ) ;  Mnr .  2 1 7 ;  J l ; ry 9 t  ( A 1  ( 2 )  
G * :  J u n r  l n t  ( 2 ) .  

l ' ~ r r , u i m a n s - J a n ,  l i t  ( A ) ;  Apr i l  
Tgrrcl l --Frb.  T t ;  Apr i l  2:. 

: F e b .  
; J u n e  

1 8 .  

S E C O N D  J U D I C I A L  D I S T R I C T  

S l ) r inp  T e r m ,  1938-Joclpc P a r k e r .  
Erlxccombc-Jan.  2 4 ;  3 Ia r .  7 ;  A p r i l  4 t  

( 2 1 :  J u n e  6 ( 5 ) .  
3 I n r t i n - 4 l a r .  2 1  ( 2 1 ;  Apr i l  1 s t  ( A )  

i ? )  : .Ttinr 2 0  - , . . ~  . 
h'ash-Jan. 3 1 ;  F e b .  ? I t  ( 2 ) ;  J I a r .  1 4 ;  

Anr i l  2 3 t  ( 2 ) ;  J l z y  30 .  
XV:lsliin,oton-J:in. 10 ( 2 1 :  Apr i l  1s t .  
7Yilson-b't,b. 7 ' :  F e b .  1 4 t :  Xlav 1 6 ' :  

J1:ry 2 3 t ;  J u n e  2 i 7  

T I I I I t D  JUDICIAT. I I I S T R I C T  

S p r i n g  T e r m ,  1938-Jnclpe IVilliiinis, 
I lcr t ie-Feh.  1 4 :  11;~). 9 ( 2 ) .  
H : l l i f ~ ~ s - J a n .  3 1  ( 2 ) ;  3 h r .  21: 1 2 )  ; 

>In? 2 ' ;  J u n e  6 7  ( 2 ) .  
I i e r l fo rd -Pcb .  2 R S ;  Apr i l  1s: I ? ) .  
Sorf l i : rmnton-Aori l  4  ( 2 ) .  
V :~nce- Jan .  10:;  h lar .  i*; Mar .  l ' i t ;  

J o n r  Xo'; . June ? i t .  
IVarren-Jan.  l i  1 2 ) ;  Xlny 2 3  1 2 ) .  

F O L - R T H  J U D I C I A I ,  D I S T R I C T  

S p r i n g  T e r m ,  1938-Jildge Fr i zze l l e .  
( ' l i a thnm-Jan .  l i ;  Rlar. i t ;  Mar .  ? I t :  

May 1 6 .  
l i , ~ r n e t t - J a n .  1 0 ' ;  F e h .  7 7  ( 2 ) ;  JI:rr. 

2 1 *  ( A ) ;  Apr i l  4 t  ( A )  ( 2 ) ;  J l a y  9 t ;  May  
23':  J u n e  1 3 t  ( 2 ) .  

Johns ton-Jan .  1 0 t  (A! ( 2 ) ;  F e b .  l l t  
1 4 ) ;  F e h .  2 1 7  1 2 ) ;  l l a r .  i ( 4 ) :  Mar .  1 4 ;  
Apr i l  1 3  ( A ) ;  Apr i l  2 5 t  ( 2 ) ;  J u n e  27'. 

Lee-Jan. 3 1 t  ( A )  ( 2 ) ;  Alar. 2 8  1 2 ) .  
TVayne-Jan. 2 4 ;  .Tan. R l t  ( A )  ( 2 ) :  

Mar .  7 t  ( A )  ( 2 1 ;  Apr i l  l l t ;  Apr i l  1 8 7 ;  
Apr l l  2:t ( 2 ) ;  > l a y  3 0 ;  J u n e  6 7 ;  J u n e  1 3 7  

S i ) r l n c  T e n n ,  I 9 3 R J u d p e  (;racly. 
t ' ; i r terct-JInr .  1 4 ;  J u n e  1 3  ( 2 1 .  
c'r;i\i.n-J:m. 1 0 % ;  J x n .  3 1 1  ( 3 ) ;  Apri l  

11: .  J l u v  1 1 , t .  J u n e  6 % .  
(Criene-Fcb. 2 8  ( 2 ) ;  J u n e  27 .  
Jones-April 4. 
I 'amllco-Jlas  2 ( 2 ) .  

P i t t - Jan .  l i t ;  J a n .  2 4 :  F e b .  ? I t ;  Mar .  
2 1  ( 2 ) ;  A p r i l  1 8  ( 2 1 :  3 lny  S t  ( A ) ;  May 
2 3 t  ( 2 ) .  

STXTII  J U D I C I A I ,  D I S T R I C T  

S w i n g  T e r m ,  1958-Judge H a r r i s .  
Duplin-Jan.  l o t  ( 2 ) ;  J a n .  3 1 ' ;  J f a r .  

1 4 t  ( 2 1 .  
Lenolr-Jan.  2 4 ' ;  F e b .  2 1 t  ( 2 ) ;  Apr i l  

11; RIay 1 6 t  1 2 ) ;  J u n p  1 3 1  ( 2 ) ;  J u n e  2 i a .  
Onslo\v-Xnr. 7 :  i ~ p r i l  1 8 t  ( 2 )  
Salnpson-Feli. i ( 2 ) ;  Mar .  ? S t  I ? ) :  

hIny ?t  ( 2 ) .  

S E V E N T I I  JUD, [CIAI ,  D I S T R I C T  

S p r i n g  T e r m .  1938-Judge C r a n m e r .  
F rank l in -Feb .  i * ;  Mar .  2 1 7  ( A )  ( 2 1 ;  

Apr i l  1 8 '  ( A )  ( 2 ) .  
T\-ake-Jan. 1 0 ' ;  J a n .  l i t  ( 2 ) ;  J a n .  2 1  

( A )  ( 2 ) ;  J a n .  2 l k  Fell. 'it ( A ) ;  F e b .  1 4 t .  
I'eb. 2 1 t  ( 2 ) :  Feb. :!l ( A )  ( 2 ) :  Mar. 7 . :  

E I G H T H  JTD11'1.11. D I S T R I C T  

S p r i n g  T e r m ,  1938-.J1111ge S in r l a i r .  
l3runswick-Jan.  10:; Apr i l  1 1 ;  J u n e  

2 0 1 .  
( ' o l , ~ m i i ~ ~ s - J a n .  3 1: F e b ,  i ( A ) :  F e b  

2 1 1  ( 2 ) ;  Rlay 2  ( 2 ) :  J u n e  27.. 
S e \ v  Hxnnver - Jan .  l i * :  Feb .  i t  ( 2 1 :  

J I a r .  i t  I ? ) ;  Mar .  ? I * ;  Apr i l  1 8 t  ( 2 ) ;  
.\la? 1 6 ' :  >In? 3 0 ?  ( 3 1 ;  J u n r  1 3 * .  

Pender-JIar .  2 8  ( 2 1 .  

T I S T H  JL1DICI. lL D I S T R I C T  

S p r i n g  T e r m ,  1!33S-J11clge Spear s .  
Hlnclen-Jan. l o ;  Mar .  ? I * ;  X a y  2 7 .  
Curnberi~inrl-Jan.  1;': F c h  1 4 t  ( 2 ) :  

, -~ - . 
~oke- an. 2 4 ;  Apr i l  25 .  
Robesnn-Jan.  31 '  ( 2 ) :  F e b .  2 8 7  ( 2 ) ;  

Mar .  21 '  ( 4 ) ;  Apr i l  l l *  ( 2 ) ;  X a y  9'  
( A )  ( 2 ) ;  > l a ?  23 ;  I ? ) ;  J u n e  1 3 t ;  J u n e  
2 0 * .  

T E S T H  J U D I C  1.AL D I S T R I C T  

S p r i n g  T e r m ,  1938-Iuclge T h o m p s o n .  
Alarnnnce-Jan.  Clt ( A ) ;  F e b .  2 8 ' ;  

Apr i l  4 t ;  Rlay 16' ( A ) ;  X:iy 3 0 1  ( 2 ) .  
Durhnm-Jan .  10:  ( 3 ) ;  b'eh. 2 1 * ;  Fell .  

2 S t  ( A ) ;  Mar .  i t  ( 2 ) ;  3 I ; ~ r .  2 1 t  ( A ) ;  M a r .  

Granvil le-Feh.  7 < ? I :  Apr i l  11 ( 2 ) .  
Orange-Mar.  2 1 ;  May  1 6 7 ;  J u n e  1 3  

( A ) ;  J u n e  2 O t .  
Person-Jan.  2 4  ( A ) ;  J a n .  3 1 t ;  A p r ~ l  

2 5 .  



COURT CALENDAR. vii 

WESTERN DIVISION 

E L E V E S T H  JUI)ICI. \ I ,  n I S T R I C T  

S p r i n g  T e r m ,  IDSR-Judge Phil l ips.  
Ashe-hpril I & * ;  31ay 3 0 t  ( 2 ) .  
Alleghany-Ilay 2.  
Vorsyth-Jan.  1 0  ( 2 ) ;  J n n .  l i t  ( A )  

( 3 ) :  J a n .  ? 4 t  ( 2 ) ;  F e b .  7  ( 2 ) ;  F e b .  2 1 t  
( 2 )  j Mar.  i ( 2 ) :  Mar .  2 1 t  ( 2 ) ;  Apr i l  4  
( 2 ) ;  April  1 8 t  ( A ) ;  Apri l  2 5 t ;  M a y  9 
( 2 ) :  Xlny XOt ( A )  ( 2 ) :  J u n e  6 t  ( A )  ( 2 ) ;  
J u n e  1 3  ( ? ) :  J u n e  2 i t  ( 2 ) .  

S I X T E E N T H  JC'DICIAI,  D I S T R I C T  

S p r i n g  T e r m .  1 9 3 8 J u d g e  Rousseau .  
Burke-Feh.  2 1 ;  Mar.  1 4 t  ( 2 1 :  J u n e  6. 
Caldn'ell-Feb. 2 8  ( 2 ) :  h l ay  2 3 t  ( 2 ) .  
Catamba-Jan.  1 7 t  ( 2 ) ;  F e b ,  7  ( 2 ) ;  

Apr i l  I l t  ( 2 ) ;  May  9 t  ( 2 ) .  
Cleveland-Jan.  1 0 :  Mar .  2 8  ( 2 ) :  M a y  

2 3 t  (1) ( 2 ) .  
Lincoln-Jan. 2 4 t  ( A )  ( 2 ) .  
Watauga-Apr i l  2 5  ( 2 ) ;  J u n e  1 3 t  ( 2 ) .  

T W E L F T H  J U D I C I A L  D I S T R I C T  

S p r i n g  T e r m ,  1 0 3 8 J u d g e  B i r e n s .  
Davidson-Jan.  3 1 ' ;  Feb .  2 1 t  ( 2 ) :  Apri i  

4 t  ( 2 ) :  h l av  9': X a v  3 0 t :  J u n e  C t  ( A ) ;  . . .  . 
J u n e  ?i*. 

Guilford-Jan.  l o t  ( 2 ) ;  J a n .  24': Feb .  
i t  ( 2 ) :  Feb .  2 1 t  ( A )  ( 2 ) ;  M a r .  7' ( 2 ) ;  
> f a r .  2 1 t  ( 2 ) ;  Apr i l  4 t  ( A )  ( 2 ) ;  Apr i i  1st 
( 2 ) ;  M a y  2 ' ;  M a y  1 G t  ( 2 ) ;  J u n e  6 t  ( 2 ) ;  
J u n e  20' .  

T H I R T E E N T H  J U D I C I A L  D I S T R I C T  

S p r i n g  T e r m ,  1 9 3 8 J u d g e  H a r d i n g .  
Anson--Jan. 1 7 ' ;  Mar .  i t ;  Apri l  1 8  

( ? ) ;  J u n e  1 3 t .  
Vnnr--Jan, 2 4 ' ;  F e b .  1 4 t ;  h l a r .  2 8 t  . . . . . . . . 

( A )  ( 2 ) :  May  2 3 ' :  h l ay  301 .  
R ichmond-Jan .  1 0 ' :  Feb .  7 t  ( A )  

2 l t ;  Apri l  1 1 ' ;  May  3 0 1  ( A ) :  J u n e  
Scotland-Mar.  1 4 :  X a y  3. 
Stanly-Feb. i t ;  F e b .  1 4 t  ( A ) ;  

4 ;  May  1 C t .  
Union-Jan. 3 1 * ;  Feb .  2 1 t  ( 2 ) ;  

2 8 T ;  May  9 t .  

: Mar .  
2 0 7 .  

Apr i l  

Mar .  

F O U R T E E N T H  J U D I C I A L  D I S T R I C T  

S p r i n g  T e r m ,  1938 J u d g e  b r m s t r o n g .  
Gaston--Jan.  1 7 * ;  J a n .  2 4 t  ( 2 ) :  Mar.  

F I F T E E S T H  J U D I C I A L  D I S T R I C T  

S p r i n g  T e r m ,  1 9 3 8 J u d g e  War l i ck .  
Alexander-Feb. 7  ( A )  ( 2 ) .  
Cabarrus-Jan.  1 0  ( 2 ) ;  Feb.  2 8 t ;  Mar.  

i t  ( A ) ,  Apr i l  2 6  ( 2 ) ;  J u n e  1 3 t  ( 2 ) .  
I redel l-Jan.  3 1  ( 2 ) ,  Mar .  1 4 t ;  M a y  2 3  

1 2 1  ~ - , .  
Xontgomcry-Jan ,  2 4 * ;  Apr i l  l l t  ( 2 ) .  
Randoiph-Jlar .  2 l t  ( 2 ) ;  Apr i l  4.. 
Koivan-Feb. 1 4  ( 2 ) ;  Mar.  i t ;  Mar .  1 4 7  

( A ) ;  May  Y ( 2 ) .  

S E V E N T E E S T 1 1  J U D I C I A L  D I S T R I C T  

S p r i n g  T e r m ,  1 9 3 8 4 u d g e  Plese.  
Avery-April 1 1 ' ;  Apr i l  1 8 t .  
Davie-Mar. 2 1 :  M a y  3 0 t .  
Mitchell-Mar. 2 8  ( 2 ) .  
Wilkes-3lar. i ( 2 ) ;  M a y  2 7  ( 2 ) :  J u n e  

S t  ( 2 ) .  
Yadkin-Feb. 2 8 ' ;  M a y  1 6 t  ( 2 )  

E I G H T E E N T H  J U D I C I A L  D I S T R I C T  

S p r i n g  T e r m ,  1 9 3 W u d g e  J o h n s t o n .  
Henderson-Jan.  lo t  ( 2 ) ;  Mar .  i ( 2 ) ;  

M a y  2 t  ( 2 ) ;  May  3 0 t  ( 2 ) .  
RIcDowell-Jan. 3 ' ;  Feb .  1 4 t  ( 2 ) ;  J u n e  

1 3  ( 2 ) .  
Polk-Jan.  3 1  ( 2 ) .  
Rutherford-Feb.  2 8 7 :  Apr i l  1 s t  ( 2 ) ;  

M a y  1 6  ( 2 ) ;  J u n e  2 7 1  ( 2 ) .  
Transylvania-Apri l  4  ( 2 ) .  
Yancey-Jan. 2 4 t ;  X a r .  2 1  ( 2 ) .  

N I N E T E E N T H  J U D I C I A L  D I S T R I C T  

S p r i n g  T e r m ,  1 9 3 W u d g e  Alley. ' ~lliu~cornbe- an. 1 0 t  ( 2 ) ;  J a n .  2 4 :  J a n .  
3 1 '  F e b ,  i t  ( 2 ) ;  F e b .  2 1 ;  Mar .  7 t  ( 2 ) ;  
31ar. 2 1 ;  Apri l  4 t  ( 2 ) :  Apr i i  1 8 ;  M a y  2 7  
( 2 ) :  May  1 6 :  h lay  3 0 ;  J u n e  6 t  ( 2 ) ;  J u n e  
2 0  ( 2 ) .  

Madison-Feb. 2 8 ;  X a r .  2 8 ;  Apri i  2 5 ,  
M a y  23 .  

T W E S T I E T H  J U D I C I A L  D I S T R I C T  

S p r i n g  T e r m ,  1 9 3 8 - J u d g e  Clement .  
Cherokee-Jan.  2 4 7  ( 2 1 ;  April 4  ( 2 1 ;  

J u n e  2 0 7  ( 2 ) .  
Clay- 

! Graham-Mar.  2 1  i 2 ) ;  J u n e  C t  ( 2 1 .  
I Havlvood-Jan. 1 0 1  ( 2 ) ;  Feb .  i ( 2 ) ;  

May  tit ( 2 ) .  
Jackson-Feb. 2 1  ( 2 ) ;  3 Iay  2 3  ( 2 ) .  
Macon-April I d  ( 2 ) .  I Swain-Jan.lit(A)(2);lIar.i(2). 

T W E S T P - F I R S T  J U D I C I A L  D I S T R I C T  

, S p r i n g  T e r m ,  1038 J u d g e  S ink .  

Stokes-April 4 ' ;  Apr i l  l l t ;  J u n e  27' .  
/ Surry-Jan.  1 0 ' ;  J an .  1 7 t ;  Feb .  1 4 ' ;  , Feb .  2 1 t  ( 2 ) ;  Apr i l  2:*; M a y  2 t ;  J u n e  6 t .  

* F o r  c r i m i n a l  cases  only. 
?For civi l  cases  only. 
$ F o r  jai l  a n d  civil cases.  
( A )  Spec ia l  J u d g e  t o  be ass igned .  



UNITED STATES COURTS FOR NORTH CAROLINA 

DISTRICT COURTS 

E a s t e m  District-ISAAC JI. JIEEKIXS, Judge, Elizabeth City. 
J i i d d l c  ~ i s t ~ ~ i e t - J o ~ ~ ~ s o ~  J. HAYES. Judge,  Greensboro. 
Tr'c'ster~i D i . ~ t r i r t - - E ~ ) w ~ s  TATES WERR, Jud!]e, Shelby ; J.iar~:s E.  BOYD, Judge ,  

Grecnshoro. 

E A S T E R S  DISTRICT 

!Z'erii~s-District courts a r e  held a t  tlie t ime and  place a s  follows: 
Rnleigli, crimiiinl te rm,  first 3Ionday a f t e r  t he  four th  Monday in 

April niid October;  civil term, second Jlonday in Marcli mid Sep- 
tember. T ~ x o ~ r a s  DIXON, Clerli. 

Fnyettcri l le,  th i rd  JIondny in  J lnrch  and  September. 8.  11. BCCK, 
Depnty Clerk. 

Eliz:~l)etli City. fonrtli JIo11tl;ly in JI:~rc.li :1iii1 Scptmilwr.  S W I E  -1. 
HOOPER, 1)epnty Clerli. Elizalwtli ('ity. 

Washington, four th  JIonilay nf ter  tlie first Monday in March and  
September. J .  R. RESPASS, Depnty Clerk, Washington. 

New Bern,  fifth Monday a f t e r  t he  first Monday in Mnrch and  Sep- 
tcmbcr. J I  \TILIIA IT. TVRTER, Tky>~ity Clcrk, S e n  11'rn. 

Wilson, sist l i  ;\Iontl:~y nf ter  tlie first Monday in l l a r c h  a n d  Septem- 
ber. G. L. PARKER, Deputy Clerk. 

Wilmington, serenth  Monday a f t e r  the  first J Ioncay in JIarch and  
September. PORTER HUFHAY, D e p ~ i t y  Clerk. Wilmington. 

OFFICERS 

J. 0. CARR, United Stntes District  Attorney. Wilmington. 
J o i r s  11. J I A X S ~ G ,  Assistnnt United Stntcs Diitr ict  Attoriic y. Ralriq11 
( ' I I~s .  I". ROT-SE, .1ssista1it United Sta tes  District Attorney, Kinston. 
I?. S. ~ ~ O R T I I Y ,  United Sta tes  Marshal. Raleigli 
T ~ o \ r . i s  DISON, Clerk United Sta tes  District  Court, Raleigli. 

MIDDLE DISTRICT 

T o  tits-District courts a r e  held a t  tlie t ime and place a s  f o l l o ~ r s :  
Durham,  fonrtl i  Monday in September and  first Monday in February.  

HENRY REYNOLDS, Clerk, Greensboro. 
Grerns l~oro ,  first JIond:~y in J u n e  and  December. HEXRY REYNOLDS, 

C l ~ r l i  : JIYRTLF D. COBB, Chief Deputy;  LILLIAN HARKRLDER. Deputy 
Clerk;  P. H. BEESOX, Deputy Clerli ; MAUDE R.  GRUBB, Deputy Clerk. 

Rocliinghnm, first Jloliday in JIarcli and  Septembw. HEXRY REYN- 
OLDS. Clerli. Greensboro. 

Salisbury, third JIondny in April and  October. HEKRT REYNOLDS, 
Clerk, Greensboro. 

Winston-Salem, first Jlondny in J Iay  and November. HENRY REYNOLDS, 
Clerli. Greensboro : Er LA SHORE, Deputy. 

Wilkesl~oro,  th i rd  JIonday in  May a n d  KO\-ember. HENRY REYNOLDS, 
Clerk. Greensboro: LIXYILLE BUMGARNER, Deputy Clerk. 

OFFICERS 

CARLISLE HIGGIXS, United Sta tes  District  Attorney, Greensboro. 
ROBT. S. RICNEILL, Assistant United Sta tes  Attorney, Greensboro. 
MISS EDITH HAWORTII, Assistant United States Attorney, Greensboro. 
BRYCE R. I-IOLT, Assistant United Sta tes  Attorney, Greensboro. 
WM. T. DOWD, United States JIarslial, Greensboro. 
HENRY REYXOLDS, Clerk United Sta tes  District  Court, Greensboro. 
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UXITED STATES COURTS. 

W E S T E R S  DISTRICT 

Tcr~ns-District courts a r e  held a t  the  t ime and place a s  follows: 
Asheville, second JIoilday in May and Sovember.  J. T. JORDAN, 

Clerk;  OSCAR L. JICLLRD, Chief Deputy Clerk;  T'VILLIAM -i. LYTLE, 
Deputy Clerli. 

Charlotte, first hlondny ill April and October. FAX BARSETT. Deputy 
Clerk, Charlotte. 

Statesville, four th  Monday in April and October. ANNIE ADERHOLDT, 
Deputy Clerk. 

Shelby, four th  hlondny in September and  th i rd  JIonday in March. 
F a s  BARNETT, Deputy Clerk, Chnrlottc. 

Bryson City, four th  JIoilday in J lny  m ~ d  Sovember. J. Y. JORDAS, 
Clerk. 

OFFICERS 

JIARCL-s ERWS, United Sta tes  Attorney, Asheville. 
IT. K. FRAXCIS, Assistant United States Attorney, Aslieville. 
V. JI. N ~ c ~ o ~ s o m ,  Sss is tant  United States Attorney, Charlotte. 
CHARLES R. PRICE, United Sta tes  Marshal. Asheville. 
J. Y. JORDAN, Clerk United States District Court, Asherille. 
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CASES 

ARGUED AND DETERMINED 

I N  THE 

JPREME COL 

NORTH CAROLINA 
AT 

RALEIGH 

FALL TERM, 1937 

JOS. CALCUTT, TRADING .is T H E  YEPiDISG MACIlINE COJIPASP,  v. K. H .  
XcGEACHT, SHERIFF OF CLJIBERLAND COUNTY ; B A R S E T  JIc- 
BRTDE,  CHIEF OF POIICE OF THE CITY OF FATETTEVILLE,  AND A. A. F. 
SEAWELL. ,ITTORKEY-GESEP.AL OF THE STATE O F  S O R T I I  CAROLISA. 

(Fi led  2 February ,  1938.) 

1. I lec lara tory  J u d g m e n t  Act  # 2n- 
Oiily civil rights, s ta tus  and  re1:ttions may be determined under the  

Declaratory Judgmciit Act, a n d  when a n  action insti tuted thereunder 
involves both civil m t l  criminal nmtters,  the  courts liavc jurisdiction to  
t letermii~c only the  civil n ~ a t t e r s .  ('. S.. 6% ( : I -o  1 ,  

2. Const i tu t ional  L a w  # 5-Xature a n d  ex ten t  of police lmwer  of t h e  Sta te .  
The ~ o l l c e  p o v e r  i s  a necesiary a t t r ibute  of the  sovereigrity of tlie 

Sta te  aiid embraces the  power to  ~nn l i e  regulations relating to  the  public 
liealtli, s:lfety, morals, comfort, convcnicncc n r ~ d  welfare and  the  peace 
and good order of the  community, the  exercise of the  power being largely 
in the  discretion of the  Legislature. limited only by thc  requirements t h a t  
the  regulations should not unnrc t .~snr i ly  interfere nit11 the  rights of t he  
citizen, and  t h a t  there must  be a recisoilable relation between the  regnln- 
tion and the  purpose sought to  be accomplished. 

3. Const i tu t ional  Law # C i b -  
The  courts will not declare a law unconstitutional unless clearly so, 

since the presuniptioli i s  in favor of constitutioiicllity. 

4. Const i tu t ional  Law # 10-Statute prohibi t ing  s lo t  machines ~ h i c l l  en-  
a b l e  p l a ) e r  t o  m a k e  v a q i n g  scores  upon  mhich u a g e r s  m a )  be  m a d e  
held  valid. 

Ch. 196. Public Laws of 1937, prohibiting coin slot machines in tlie 
operation of which a player may make varying scores o r  tallies upon 
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\vhich wagers may be madc, and differentiating betwew such machines 
and those returning a definite and unvarying service or thing of value 
each time they are played, is in accord with the policy of the State to 
<lippress gani1)ling and has n rcn~onable relation to tl~ip objectire, antl 
the statute is coastitutional as a reasonable regulatio~l relating to the 
public morals and welfare, well within the police power of the State. 

ILs~srxir.r, J., took no part in the consideration or decision of this case. 

-IFPEAL by plaintiff from Pi~zcTnir, Resirlenf Judge, in Chambers. 26 
July, 1937, of C v a r n ~ x ~ . i s ~ .  

Action under Uniform Declaratory Judgment Act of North Carolina 
(ch. 102, Public Laws 1931; C. S., 628 [a]-628 [o]) to determine con- 
stitutionality of ch. 196, Public Laws 1937, prohibiting "n~anufacture, 
salc, posse~sion, and use of slot machines, gambling a1 paratus and dc- 
vices," for declaration of rightq, status ant1 other legal relation. there- 
under, and for injunction. 

Plaintiff alleges that he is "engaged in the business cf managing antl 
selling to parties both in the State of h'orth C'arolina and in other states 
certain rending and amusement machines and devices, . . . and has 
made and . . . is making, storing, keeping, possessing, selling, 
transporting (both within the State and from this State into other 
states) said machines and devices, and . . . is under contractual 
obligation to make and is prepared . . . to make such machines and 
deviccs"; that  he has in his possession a nuulber of machine.; and devices 
of twelre types "operated by slot, the sole function of wliich is to collect 
( in  lieu of personal collection) the uniform and unvarving use charge, 
namely, charge made for use of the machine"; that ,  as to the first 
eleven types, "in their playing the operator or player nuty make varying 
scores or tallies; that  the twelfth type involves no element of either skill 
or chance, since the return in merchandise is invariably predictable antl 
known in advance to the operator; and there is no chance to make varg- 
ing scores or tallies"; that, claiming to act under the authority of 
ch. 196, Public Laws of 1937, declaring the maintenance or keeping of 
all or any machines therein described to be a public nuisance, defendant 
NcGeachy, sheriff, and McBryde, chief of police, have threatened to 
seize all such machines which may on or after 1 July,  1937, be, remain 
or come into the possession of plaintiff, to institute proceedings against 
plaintiff under C. S., 3151 to 3187, for injunction, abatement and other 
penalties therein set out, and to prosecute against plaintiff "both such 
civil and such crinlinal actions for and on account of the possession, 
maintenance, sale, transportation and the making of con:racts and agree- 
ments with reference to the same as may br) authorized by said" Public 
Laws of 1037. Defendants, sheriff and chief of police, admit that, act- 
ing in accordance with their oaths of office and n-ith said laws, they are 
preparing to enforce the same as to such machines. 
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T h e  court below foulid tlie following fact,  : ' (The plaintiff a t  the t ime 
this action was instituted, ant1 a t  tlle t ime of the  hearing of the same, 
liatl i n  his 11o~se.,iion a large n u i i ~ b e r  of' slot inachines, derices and 
apparatu.. which under  the 1)rovi~ions of cli. 106, Publ ic  L a m  1937, it  
x a i  unlawfnl  to mainlfacture, o n n ,  store, keep, l)os,e.s, sell, rcnt,  leaw, 
let on shares, lend, o r  g i r e  away, t ransport  or exl~ose f o r  sale o r  lease, or 
to  offcr to sell, rcnt,  lease, let oil & i r e s ,  lent1 or  give a n a y  or to  permit 
o~ le ra t ion  of. and t h a t  f o r  a long nllile tlie plaintiff has  been engaged 
i n  the businc,s i n  this S ta te  of making, storing, keeping, pob\e.siilg, 
selling and t ransport ing n i th i l l  ant1 ni t l iout  the  S ta te  w c h  d o t  ma-  
ellines, appara tus  and devices; tha t  tlle plaintiff i n  tlie complaint filed 
lierein admit ted t h a t  he owned and had  i n  his  possession ra r ious  types 
of slot macliines, apparatus ,  and devices which a r e  described i n  the 
cornplaint as  corlsistilig of t n e l r r  ( 1 2 )  types by rc~fercrice to  c1laractc~1-- 
istics of said machines, devices and appara tus  and  the results aeliiered 
f rom the operation thereof;  tha t  n o  fur ther  description or  designation 
of said slot machines n a s  made in thr, cornplaint ; a i d  tliat a t  tlle hearing 
the plaintiff requestetl the court to  vi i i t  the I)laiiltiff7s factory and make a 
personal inspection of the  various t y p s  of machines referred to  i n  the  
complaint,  xvhich the  court declined to do, the  court finding as a fact  
tliat the characteristici a i d  na ture  of snit1 rnacliilieq, appara tus  and 
dcrices n c r e  sufficiently dcqcrilml i n  tlle complaint. I t  found as  a fac t  
tha t  all of the  slot ~riachiiles of the  plaintiff as thus  descrihctl i n  the 
co~npla in t ,  excc~>t  Type  No.  12 ,  a re  expressly declaretl to  be public 
iiuisancei and u n l a n f u l  ~ i n d e r  the l~roris ioi ls  of ch. 196 of the Publ ic  
I , a w  of 1037. if kept ill xiolation of said act. I t  is f u r t h e r  found a, 
a fact  that  none of the defendants h a r c  threatellet1 or intended to 
enforce the 1)ro~-i i ions of ch,  196, Publ ic  Lnu, of 1037, against the 
plaintiff except as  to ~ i ~ a c h i n e s ,  a ~ ~ p a r a t n \  and devices which a rc  de- 
clared illegal and the maintaining or  keeping of which is dcclared to be 
a public nni*ailce by tlie provisions of said law." 

T h e  court conclutletl as  a mat te r  of law as fol lous : "Upon considera- 
tion of the  qtatute and  the relation of the  r)laintiff tliereto, a i d  a fu r ther  
consideration of the  eviclence a i d  adnlissioils of plaintiff and tlefcndalits 
made upon the  t r i a l  of this cause, the  c o m t  i i  of the  opinion, and i o  
declares, tha t  ch. 196, Publ ic  Lams 1937, is corirtitutional and  xalid i n  
all  i ts parts.  both per se and  i n  i ts  application to the  matters  complained 
of by the  plaintiff, and tha t  ~ \ i t h  thc exceptions of tlle types of devices 
included n i t h i n  Type  No. 1 2  of the  corilplaint, the devices catalogued 
and named by the  complaint niay not he manufactured,  sold. possessed 
or  operated under  the said l aw i n  this  S t a t e ;  t h a t  the defendants h a r e  
the r ight  to  enforce tlie said s tatute  with respect thereto and  under tlie 
authori ty  of the said s tatute  and other pertinent laws, prosecute tlie 
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plaintiff and other persons manufacturing. vl l ing.  possw;in,s or operat- 
ing the said devices contrary to the said statute. 

"-1s described by its characteristics and results of operntion, type of 
slot machine No. 12, as set u p  in the complaint, involvtls no element of 
skill or chance, and inrariably returns a definite piece of merchandise, 
tlie character of which is known in advance by the operator. As thus 
described in the complaint the defendants made no contention that  said 
slot niachine violated the provisions of ch. 196, Public L a m  of 1937; 
the particulars and exact nature of said machine x7as not set up  in the 
complaint, but as thus described, ownership and operaticn of the same is 
not found to be illegal, and i t  is further folmd by the court that  no con- 
troversy whatever has existed between the parties heretc' with respect to 
such type of machine, and that as to s~icli machine no iuqticiahlc caw+ 
of action is presented to the court." 

From adverse judgment thereon, plaintiff appealed to the Suprcnie 
Court, and assigned error. 

X n / c o l m  ..lfcQueen and  Bhr inghazr s ,  R q o l l ,  G o s n e ~ j  LC. S n l i f h  f o r  
p l a i n f i f ,  n p p e l l a n f .  

i l f f o rne? j -Genern l  Semce l l  a n d  i l s s i s t o n f  A t to rneys -Geuera l  Al fc ; l fu l lnn  
n n d  B r u t o n  for  d e f e n d a n t s ,  n p p e l l ~ e s .  

~ I X ~ O R K E ,  J. Whilc on this appeal the question of' jurisdiction of 
the court under tlie Uniform Declaratory Judgment Act, C. S., 628 ( a )  
c f  seq., is not presented by the parties, i t  is proper to stat12 that  the action 
is maintainahlc only in c?o far  as the legislative act, ch. 196. Public Laws 
1937, affects the civil ('rights, status and other relations" in the present 
actual controversy between parties. We consider it only in that  aspect. 

The court below has found as a fact, without objection. that  the first 
eleven types of slot machines and devices described in  tl e complaint are 
within the letter of the definition of "slot machines and devices" which 
are condemned by the act under ronsideration as public nuisances. I n  
the playing of each of these types the operator may make varying scores 
and tallies upon the outcome of which wagers might be made. The 
defendant..., sheriff and chief of police, admit their intel tion and prepa- 
ration to seize such machines and devices. Therefore, the correctness of 
the ruling belon-, as to the rights, status and other  relation^ thereto is 
~lnchallengcd, provided, of course, the act be constitutional. 

'I'hr record then prcscnts tlic determinative question: I s  ell. 196, 
Pnblic Laws 1937. cntitled "A\ii art  to prohihit the manufactnrc, posceq- 
sion, sale and use of slot machines. gambling apparatus and derices," 
conatiiutional? K c  agree with the affirmative holding below. 

The titlc of the act manifests the intention and purpose of the Legis- 
lature to sulJpreqs and prohibit gambling. ,\fter presc~ihing tlie pro- 
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hibi t i re  provisions. the definitioll of slot machincs and devices covered hy 
the act  is clearly set f o r t h  as follows : "Scc. 3. 'That a n y  machine, 
appara tus  o r  der-ice is R slot macliine or d r ~  ice n itllin the 1 ) r o ~  isions of 
this act  if i t  is one tha t  is adapted, o r  ma? be readily conrertcd into one 
tha t  is adapted, fo r  use i n  such a x7ay that ,  aq a result of the  insertion of 
a n y  piece of money or coin or other  object, such machine or  c le~ ice  is 
cwuied to operate or m a y  he operated i n  such manner tha t  the user m a y  
receive or  become entitled to  receive a n y  piece of money, credit,  allow- 
ance or  th ing  of value, or a n y  check, slug, token, o r  memorandum. 
whether of value or othcrnise, or n-hich nlay he exchangecl f o r  any  
money, credit, a l louance or  ally th ing  of value, or n h i c h  m a y  be given 
i n  trade, o r  the  user m a y  secure additional cllances or rights to  uye \ucli 
machine, a p p a r a t u i  or device; o r  i n  the  playing of which the operator 
or user has  a cllalicc to make vary ing  scores or tallies upon the outcomr 
of which wagers might  he made, irrespective of n h c t h c r  i t  may,  a p a r t  
f r o m  a n y  element of chance or unpredictable outcome of sucli operation. 
also sell, del i rer  or present some merchandise, indication or ~ r e i g h t ,  
enter tainment  o r  other th ing  of value. This  definition i, i l~tendetl to  
embrace al l  slot machines and  s imilar  devices except slot niachines i n  
~ r h i c h  is kept  a n y  article to  be purchaied by depositing a n y  coin or th ing  
of value, and  f o r  which m a y  he 11:td ally article of n~ercliantlist~ n h i c h  
makes the same re turn  or  returns of equal value each and e r e r y  time i t  
is operated, o r  a n y  machine nl icrein m a y  I)? seen a n y  p i r t l ~ r +  or 11cald 
a n y  music by  depositing therein ally coin or th ing  of value, o r  a n y  slot 
weighing macllinc o r  a n y  niacliinc~ for  making  stencils I)y t11v use of 
c o n t r i ~ a n c e s  operated by  depositing i n  the machine a n y  coin or th ing  
of value, or a n y  lock operated hy .lot nhere in  money or thing of value 
is to  be deposited, where such slot machines make  the  a m t .  re tu rn  or 
returns of equal \ a l u ~  each ant1 e1~1.y t ime tlie same i q  opcjrated a i d  
does not a t  a n y  t imc i t  iq operatctl offer the user or operator a n y  addi- 
tional money. credit, a l lo~r  nncc, o r  th ing  of value, or c l i ~ c k .  4ug .  token 
or rn r r~ loran t lun~ .  n l l e t l ~ c r  of value or othernisr ,  which m a y  he ~ s c l i a n g e d  
for  n ~ o n c y .  credit,  allowance or th ing  of r a l u c  or  x h i c l ~  m a y  b~ given 
i n  t rade or by nhicl i  the user may  v ~ u r e  additiolial rhanrc. or rigllts to  
use such ~llacliine, apparatus ,  or d c ~ i c e ,  or i n  the  playing of n h i c h  tlie 
opwator  doe. not I i a ~ e  a cliancc to  makc varying scores o r  tallies." 

See. 5 declares a n  article o r  a p l ~ a r a t u i  maintained or kept i n  violati011 
of the act to he R public nuisance. 

T h e  a h c  definition rrlanifeits tlre intention of the Lcpislaturc~ to dic- 
tinpuish the bone f i d e  rncrcliancli.;e vencliilg machines, p i c t ~ ~ r e  machines, 
music n ~ a c l ~ i r l e s  and  machine. of like character  f r o m  n ell rccognizccl 
types of gambling slot macllincs. T h e  line of distinction i.; illnstratctl 
i n  tlie jut lg~nent  belon, -v\hcreiii type 1 2  iq ~ e p a r a t e t l  f rom tho-c typcq 



6 IS THE S U P R E M E  COURT. [213 

in ~ r l ~ i c l l  t l~e rc  is an cle~nent of cliancc in some form even though such 
elcmcnt bc only that of making varying scores or tallieb, on n.hic1~ wages 
n iar  be made. 

I11 older to ~~ i -opc r ly  ulidersta~ld tlie background, 1 urpose and con- 
stitntional fo rw  of the act, it  is appropriate to review briefly the atti- 
tude of tlle Gcncral -Lsqenlbly with reference to gamoling as a State 
policy. 111 th(1 ywr  lS4S. ill hi. 1 % .  L'upton, 30 x. C,, 272, l < / ~ f i t [ ,  ( I .  ,/., 
spvakiilg to statutes on the subject theretofore enacted, said : "The Legis- 
lature has ~r ise ly  set its face against the idle a i d  vicious practice of 
gan~bl i l~g.  and to that end passed v a r i o ~ ~ s  laws calculated more or less 
to su1,uress it." T e  fiild statutes have been enacted f lom time to time . . 
d c : ~ l i ~ ~ g  with numerous folm~s of gambling and nuisances. Then, in 
1923, the Legislature gave special attention to slot machines, a t  that  
time pabsing an act ~ n a k i a g  "the operation or possession for purpose 
of opwation of n slot macllinc, puilch board or other gambling device a 
~nisdcineanor," when the maeliiae did not produce or give to tllc person 
who played it the same return a t  market value each and every time. 
Cli. 13s. Public L a w  1913. Fur ther  legislation was mactcd in 1931. - 
tlefining "an illegal puiicll board and an illegal slot machine, and to 
provide pu~~i shn ien t  for the operator of same." Ch. 14, Public Laws 
1931. I n  1933 two acts were passed: The first, ch. 37, prohibiting "the 
n~anufncturc,  sale, possession and use of slot machines, gambling appa- 
rwtus and devices"; and the second, ch. 282, "to regulate the operation 
of certain coin operated games, devices and apparatus. and to fis the 
i~ci~alries for the riolation of the urorisions" therein. I n  each act the 
Legislature contle~nncd as a public nuisance an article or apparatus 
luaintaiucd or kept in violation of it.  Thus, i t  is seen -hat  the General 
A\.*en~bly ill tlie csercisc of the police power vested i~ it has adopted 
as a Stntc 11oliry tlie supprcs.ion and prohibition of garobling by means 
of coin olwratrtl slot ~nachines,  gambling apparatus or devices. 

Tllcw ncts have met with judicial sanction. The ac2t of 1923 came 
111) for conrideration in the case of S'. 2.. Nay, 188 N. C., 470, 125 S. E., 
9, in nllich a coilviction for violation thereof was susta ned. The 1935 
a ~ t s  TYCYC c011sidcred and conviction sustained by this Court in 8. 1.. 
V ~ c m p h r i r s ,  210 F. ('., 406, l S 6  S. E., 473. I11 that  case the acts, 
c~onsidcrd and construed i r l  prrri wa f e r in ,  declared as unlawful a slot 
~ n a r h i n c  "hnhstantially defined as one adapted for use in such a way 
tliat as a rc-ult of the iilsertion of a coin such r n a c h i ~ ~ c  may be opcr- 
itted, ,111d, by reason of ally element of chance over w h c h  the operator 
cannot Iiavc any control over the outcome of the operation of such 
machine each and every time it is operated, the user m:iy receive some- 
thing of value." H i n k l e  r .  Scott, 211 S. C., 680, 191 E L  E., 512. The 
1937 Legislature in the act in question has undertaken to clarify the 
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definition i n  and to meet the  contentions made as  to  the previouz acts. 
('11. 196, Publ ic  Laws 1937, includei i n  effect all of the  coin operated slot 
machines, gambling appara tus  and dericec ronclcmned by  and described 
i n  the  acts of 1923, 1931, and  1935, and goes a s tep fur ther  to  include 
coin operated slot nlachines "in tlie playing of 11 hicll tllc operator or user 
has  a chance to makc  varying scores or talliei upon the outcome of which 
n a g e r i  might  be made." I t  is apparent  that  the Lcgi4a ture  under  the  
police poxler ws tcd  i n  i t  lias considered it  nccr,sary i n  suppressing and 
prohibiting gambling to enact  laws f r o m  t ime to t ime to meet clianging 
rnacliincs and devices terlding to and  foi ter ing gambling. 

111 , i 'h . i~~ncr  7'. Il'honms, 1 7 1  N. C'., 98, S7 S. E.. 976, tlle Cour t  said : 
"The police p o n r r  is a n  at t r ibute  of co~crc ign ty .  l )owcc~ed by e rc ry  
sovereign state, and is a necessary at t r ibute  of e r e r y  c i~ i l i zc t l  g m e r n -  
merit.-6 R. C. I;., 183-'It is the  p o n e r  to  protect tlle public heal th 
and the  public safety, to  preserre  good order and  the public ~nora l s ,  to  
protect the l i w s  and  property of the citizen., the p o n e r  to  govern men 
and tliiugs by  a n y  legislation appropriate  to tha t  end.' 9 Ency.  of T7. S. 
Rep., 473: 'Upon i t  depend.: the sccurity of social order, the life and  
health of the citizen, the comfort of a n  existence i n  a thickly ~)opulatecl 
community, the elijoyinent of p r i ~ a t e  a11d soclal life and  the beneficial 
use of property.' SlaugJcterhou\e ((roe$, 1 6  TTall., 36, 21 1,. Ed. ,  394." 

"The exercise of this poner  i~ left largely to the d i ~ c r e t i o n  of the  
I a ~ m a k i n g  body, and tlic a u t l ~ o r i t p  of thc courts cannot bc invoked 
unless there is a n  unnecessary ~n tc r fe rcncc  with the  rights of the citizen, 
or u h c n  there i.: n o  reasonable relation betxeen tlle qtatnte enacted a d  
the end or purpose qouglit to he acc~orripli~llcd. 6 H .  ('. L., 236." Ulrr-  
horn v. Cot ion  Xi l l s ,  1 4 1  N.  C., 615, 54 S. E.. 453;  ,Vhrlby 1 % .  P o w c r  (lo., 
155 S. C., 196, 71 S. E., 2 1 b ;  Xecd 7.. E n q l i i c e r l ~ r ~ l  cn., 183 S. C'., 3 0 ;  
123 S. E., 179. 

E n a c t n ~ e n t s  having f o r  their  object tlie ~ i i l ~ p ~ c - s i o n  of gambling a r e  
within tlle l e g i s l a t i ~ e  scope of police pover .  12 C'. J., !)IS. 

( 'It  has  long been tlie practice i n  this country fo r  the  Legiylature of a 
S t a t r  . . . to pass laws prol1il)iting and l i~misl i ing a n y  practice or 
busin,+, the tendenc+y of nliich, ar  sllonn 1). exl~criencc,  i- to  ~ e a k e n  
or corrupt  the moral5 of those n l io  follow i t ,  o r  to  encourage idleness 
instead of liabitq of industry, a w l  to ~)rol i ibi t  ant1 1)uriish gambling i n  
1-arious forms i n  which i t  ic. l)~~actic.etl. Such wgnla t io i~s ,  when not  i n  
conflict n i t h  gcncral I a v s  or v i t h  the. ( 'onititution, . . . under 
n.hic11 they a re  enactcd, a r e  u n i ~ e r \ a l l y  upheld by tlie courts." E.L. P n r f e  
0 h'hec-1, 105 pac.,  $76. 

I n  T h o m a s  c. Snritlerlin, 173 N. C., 329. 9 1  S. E., 1028, IIoAc, J., 
sa id :  ('It liah hecn properly *aid tha t  no adequate or satisfactory defini- 
tion of police paver can he g i ~  en, fo r  a s  our  v i ~  ilization and .ocial con- 
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ditionq become more advanced and complex the extent and inclusive 
character of this power is being more and more illustr:ited, and in the 
later decisions has been held to embrace not only goveinmental regula- 
tions appertaining to the good order, health, and morals 3f a conmunity,  
but also s~icli as are considered promotive of its economic welfare and 
public convenience and comfort. . . ." Quoting froni G R. C. I,., 
193, he continues: "All the property is held subject to the general police 
p o w r  of the State so to rcgulate and control its use in a proper case as to 
secnrc the gciieral safety, the public welfare, and the peace, good order. 
and 111orals of tlic coinniunity. ,\ccordingly, it  is a f u d a m e n t a l  prin- 
ciple of the constitutional system of the Vnited State<; that  rights of 
property, like all otlicr social and ronventioiial rights, arc> subject to such 
reasonable restraints and regulations established by law as the Legisla- 
t i~ rc ,  under thc governing and controlling pon.cr vea td  in it by the 
Constitution may think necessary and expedient." 

"Tlie presumption is tliat the Legislat~lre has done its duty and that  
an act passed by i t  is not in conflict with thc Constitution. . . . 
Again, the courts will not adjudge legislative acts invalid linless their 
violation of the Constitution be clear, complete and unmistakable." 
S f n r y ,  C'. .T., in Person I - .  D o u g h f o n ,  1SG S. C.. 723. 120 S. E., 491. 
eiting B o n i t z  1 . .  School Trustees, 154 S. C.. 375. 184 S. E., 247; C o b l c  
I ! .  ( 'owrs. .  IS4 S. C., 348; also citing the case of Adkins  v.  Children's 
Ilo\pdtrl. 67 L. E l . ,  440, ill wliich thr. I-. S. S u p r e i ~ ~ e  ('011rt said:  ('Tlic 
judicial (111ty of passing ilpon the constitutionality of an act of Congress 
is one of great gravity a i d  delicacy. 'rhe statute here in qucstion has 
sucressfully borne the scrutiny of tlie 1cgisl:itirc branch of the Gorern- 
ment, n-liicli, b~ enacting it, has affirmed its validity; and that  determi- 
nation must be given great weight. This Court, by an llnbroken line of 
clecisionq from Chiclf .Jrisiirc X n r s l r n l l  to the present day, has steadily 
adl ierd  to the n11e that every possible prciumption is in faror  of tlic 
validity of ail act of Coiigr~ss until o ~ e r c o r i i ~  beyond rat  onal doubt." 

I n  8. 1 . .  Brocli w e l l ,  200 S. C., 200, 183 S. E., 3 7 S ,  C'o~~nor,  .T., speak- 
ing to tlic power of the courts when validity of a statute is cliallenged. 
said : "111 tlie exercise of this power ant1 in tlie perforl~iaiire of this duty 
it is a rccognizetl principle, uniformly applied, that  tlie courts ~vi l l  not 
adjutlgc tliat a statute is void on the grouii(l that  its enactment ~ i a s  in 
violation of a colistitutional limitation, unless it so appears beyond a 
reasonable doubt." 

I n  Glc~171 1 . .  E n ' p ~ e s ~  Co.,  170 N. C., 286, 87 S. E., 136, speaking to 
tlie qwstion of the constitutionality of a statute which made it unlawful 
for any person, firm or corporation to ship, transport, carry or deliver 
for hire, or otherwise, whiskey, Allen, .I., said : "If considered nitliout 
regard to the policy of the State in favor of prohibition, we would hold 
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i t  an  arbitrary and unwarranted interference on the right of the carrier 
to transport, and with the right of the consigpee to receil-e, but when it 
is understood that  the statute is but a means of enforcing a State policy 
of ~rohibi t ion .  there seems to be such a reasonable relation hetween the 
two as justifies upholding the statute as a reasonable regulation." 
S'kinner v. Thomas, supra. 

I n  the instant case, when considered in the light of a State policy of 
suppressing and prohibiting gambling, there is a reasonable relation 
between a coin operated slot machine in the playing of which the 
operator may make varying scores or tallies upon the outcome of which 
wagers may be made, and those so operated which may give a return of 
something of ralue which is unlino~i-11 to or unpredictable by the oper- 
ator. The element of chance is present. This justifies sustaining tlie 
statute as a reasonable regulation, a i d  within the police pan-er wsted in 
the Legislature. 

The judgment below is 
Affirmed. 

BARXHILL, J., took no part  in the consideratioil or decision of this case. 

IS INTEREST AS MAT 
BOAIiU O F  EDUCA- 

TION O F  B U R K E  COUXTT A N D  BOARD O F  CORlMISSIOSERS FOR 
T H E  ClOUSTT O F  BURKE.  

(Filed 2 Fei~rnnrg. 193s. I 

1. Taxation a %-Art. 1-, scc. 4, imposes definite check on inrrcase of debt 
by State, rounty or municipality, cxccpt with approval of voters. 

The language of Art. V, see. 4, of the State Conctitiition. ac amended, is 
nna~nbignoui, and by its plain term? the power of the State, or any coiulty 
or municipality to contract debts in any biennium or fiscal jear, respcc- 
t i~e ly .  nitlrout submitting the matter to x vote of the people, except for 
tlioqe purposes specifically enumerated in tlie amendment, is definitely 
prescribed to two-thirds of the amount by which its outstanding indebted- 
necs war decreased during the prior biennium or fiscal year. 

2. Siunc-Limitation presrribcd by Art. V, sec. 4, is in addition to limita- 
tions prescribed by Art. VII, sec. 5 ,  and Art. Y, src. 6. 

The limitation of Art. T, see. 4. on the contraction of debt by connties 
and municilx~litic~s i h  i n  addition to the limitationq ~rcwribed b> Art. T'II. 
sec. 7. mid Art. V. sec. 6. and such local w i t s  may not create debts and 
iwne bo~icli: nitlront n rote of the people. even for Iiecwsnry expenses 
within tlir limitatiol~ prrscrihed by Art. V. ~ P C .  6. witlioi~t the approval 
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of' the Legislature, or in excess of the limitation prescribed by Art. V, 
sec. 6. with the special approval of the Legislature, unless such bonds, 
together with such otliep bonds as  may have been issued during the fiscal 
year, do not excced two-thirds of the amount by which such unit de- 
creased its outstanding indebtedness during the prior fiscal gear. 

3. Sam-Method of deterluining amount  of debt  contracted in  fiscal year 
within lneaning of Art. V, sec. 4. 

In  determining the amount of debt contracted in any fiscal year within 
thc pro~ision of Art. V, see. 4, limiting the power of a taxing unit to con- 
tract debts to two-thirds the amount by which the laxing unit's out- 
stinlcling debt was decreased dnring the prior fiscal Sear, the total amount 
of bonds issncd (luring the fiscal year, hg the taxing unit, whether with 
or without tlic apprornl of its voters, shonld be inclu~led, except bonds 
iswcd by it  to fmid or refund a valid esisting debt, t:, supply a casual 
deficit, to suppress riots or insurrections, or to rep21 invasions, and 
except tax anticipation notes issued in  an amount not exceeding fifty per 
centum of the taxes for the fiscal year. 

4. S m n o C o u n t y  may not borrow money for  necessary expenses without 
vote when its outstanding debt  was not reduced dnring prior fiscal 
y w r .  

The findings of fact clisclosed that  defendant county had not reduced 
its outstanding indebtedness during the prior fiscal year, and that  it  pro- 
posed to borrow money mrd issue its bonds to erect x s~choolhouse neces- 
sary for thc nminte~~ance of the constit~~tional school term in the county, 
without submitting the question of borrowing the money to the qualified 
voters of the county. Held:  The limitation prescribed by Art. V, sec. 4, a s  
amended, is in addition to other constitutional limitations relating to 
taxation, and thc county may not borrow money, eren for a necessary 
expense, without submitting the question to a rote, Art. V I I ,  sec. 7, when 
its ontstanding indebtedness has not been reduced during the prior fiscal 
year, and plaintiff taxpayer is entitled to injunctive relief restraining the 
issuance of the proposed bonds. 

,~PI 'E .~L by defendants f r o m  Wtrrl irk ,  J . ,  at Cliambers F r o m  BURKE. 
Affirmed. 

T h i s  is a c ir i l  action instituted by  t h e  plaintiff against the defendants 
to  restrain the  defendants f r o m  borrowing certain money f r o m  the  S t a t e  
L i te ra ry  Loan  F u n d ,  or f r o m  a n y  other  source, and  f r o m  t h e  issuance 
of bonds by said county f o r  the  purpose of construct i rg a h igh  school 
building i n  B u r k e  County, without  a r o t e  of the  people. T h e  hear ing  
on the  motion to show c a m e  was had  i n  Charlotte, N. C., by consent. 
A t  said hear ing  the  court entered a judgment permanently restraining 
the commissioners of Burke  County f r o m  contract ing the  proposed debt 
un t i l  the question of the  increase of t h e  public debt of the county had  
been submitted to  the  pcople of B u r k e  County qualified to  \rote thereon, 
o r  unt i l  such t ime as  the  issuance thereof, in  some subsequent fiscal year, 
became permissible under  the  terms of Article V, sec. 4, of t h e  Constitu- 
tion. The defendant9 excepted and  appealed. 
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C. E. Cozvau for p l n i n f i f ,  appel lee .  
Ervin & B ~ r f l r , .  for d e f t w d n n f s ,  uppel lnnts .  

BARNHILL, J. The facts upon n-hich the judgment of the court below 
n as based were found by consent and are in substance as follo~vs : 

Thc plaintiff iq a citizcn and taxpayer of Burke County, and he ~ n s t i -  
ntcti t l<is action i l l  good fa i th  to test the ~ a l i d i t y  of the proposed bonds. 

T31irhe ('omitg, t h o u g h  its board of county comn~issioners and a t  the 
reque5t of the board of ducat ion ,  is nr,gotiating a loan from the State 
I,itcr,!rv Fund in the sum of $37,000 for the purpose of erecting and 
equipping certain school buildings in Burke County. Burke County, 
during the fiscal gear ending 00 June ,  1937, failed to c1ecrea.c its out- 
ctanding ind~htedness, hut, on the contrary, increased wid  intlehtcdness 

thc snm of more than $27,000. The board of comn1is4oners of said 
county is in good fai th undertaking to contract the loan from the State 
Literary Fund in the inm of $37,000, with the aim, desire and intent to 
comply with the mandatory provisions of the fundamental law of the 
State nit11 respcct to cducation. The improrement, cont~n~pl:ited, and 
tor which thc fund is to he horron.cd, are to take care of the necessary 
<r.hool bnildiligs of the county. The  queqtion of borrowing money and 

wasing thc pnblic debt has not been submitted to a vote of the people 
and by them refused or ratified. T11c p r o p c d  issuance of bonds in the 
siun of $37,000 to the State Literary Fund ~vould bc and constitute a 
lcht a~ against Burlie County. 

The question preqented to 11s on this appeal involves the interpretation 
of ,Irticle Y, wc. 4, of thc Constitution of Xor th  Carolina, as amended 
at the general election in 1936, the qucstion of such an~endmcnt being 
kubmitted to the people by authority of Public Laws 1935, ch. 248, 
wc. 3. I f  the proposed bonds u n d ~ r  the admitted facts in this case are 
prohibited by said section the judgment below must be affimed, other- 
\%iqe the bonds arc for a necpssary expence and are authorized by the 
Legislature. 

Article V, see. 4, as contained in the Constitution as originally 
adopted, provided a restriction upon the increase of the public debt of 
the State, except that  no limitation was placed upon the power of the 
Legislature to contract any new debt to supply (1) a casual deficit, or 
( 2 )  for suppressing invasion or insurrection. F o r  any other purpose no 
new debt could be contracted until the bonds of the State should be 
a t  par. 

The financial c o d i t i o n  of the Statc a t  tlie time of the adoption of the 
Constitution was such that  the provisions of this section as then written 
provided an ample safeguard against any undue increase of the public 
debt. However. the financial condition of the State in 1t7 gradual 
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growth became so improved that  the cited provisions of this section 
became for all practical purposes obsolete and no longer provided the 
safeguard thc people of the State seeming1)- have at all times desired to 
place npon the gowrning anthorities of the State. So. a t  the general 
election of 1924, under a ~ ~ t h o r i t y  of Public Laws 1922. ch. 115, see. 4 
of Article T as originally adopted was stricken out a1 tl a nen. section 
substituted as follows : 

"Sec. 4. R e s t r i c f i o n s  upon flze i n c r e n s c  of f l w  p u b l i c  d e b t  i n  certain 
c o u f i ~ , g e n c i c < .  Except for refunding of mlicl bonded llebt, and except 
to supply a casnal deficit, or for suppressing invasions or insurrections, 
the General .\ssembly shall have no pon-cr to contract nny new debt or 
pecuniary obligation in behalf of the Statc to a n  amount exceeding in 
the aggregate, inellding the then csisting debt recognized by the State. 
and deducting sinking funds then on hand, and the par value of the 
stock in thc Carolina Railroad Company and the Atlantic and S o r t h  
Carolina Railroad Conlpany owned by the State, seven ?nd one-half per 
c w ~ t  of the asscssetl valuation of tasable property witliin the State as 
last fixed for tasation. ,Ind the General A\s:en~hly ~ l ~ a l l  have no pelt-er 

to give or lencl the credit of the State in aid of any l)clson, association. 
or colporatioii, cseept to aid in the completion of such 1.ai1roacls as may 
be mnfini~hrd i ~ t  thc time of thc adoptioli of this Constitution, or in 
which the Ptatc Iia.: n direct pecun iay  interest. unlcss the subject be 
submitted to a direct \ate of the people of the State, and be approved 
by a majority of those who shall rote tliercon." 

I t  will be noted that this section is in snbstantiallp the same language 
as the original section, except that the basis of the limitation was 
chaligctl. 17ntlrr t l ~ r  original sectioli, 71 it11 w r t a i ~ i  exwptions. t r o  boritl. 
could be issued and n o  debt contracted "until the bonds of the State shall 
be a t  par." T7nder the original section so long as, or whenever, the 
bonds of the State could be sold a t  par,  the sky was t l  e limit. Under 
the 1024 amendment the General Alssen~bly had no pone]. to contract any 
new debt or ~ ~ e c u n i a r y  obligation in behalf of the Sta e (with certain 
exceptions) to an amount exceeding in the aggregate . . . '7$5 per 
cent of thc assessed valuation of taxable property within the State as 
last fixed for taxation. Under this section the power of the State to 
issue bondq fiuetnatcd as the assessed raluation of taxable property 
withi11 the State increased or decreased, and the power 01' the Legislature 
to issue bonds c~11ld be incrcawl by an arbitrary i n c r e ~ s e  in the ralua- 
tion of taxable property. 

I t  is n-ell ~ i o w  to note that  neither the wction as originally incorpo- 
rated in the Constitution nor the section as substituted in 1924 under- 
took in any nlanner to limit the right of the governing authorities of 
locnl governmental units in their right to increase local debts, nor did 
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they seek to impose any limitation on the right of the Legislature to 
grant authority to local units to increase their debts. 

Jus t  prior to antl during the period inllnediately succeeding the amend- 
ment of 1924 both the State and all of i t?  subdivisions engaged in an 
cxtensirr rxl)an4on, \~h ic l i  nece4tatet l  a large increase in the debt of 
the State and of tlle nilmicipalities of the State. 111 1920 the State debt 
was lew than $11,000,000. I n  1035 it had groljn to more than $150,- 
000,000. There does not seem to be any reliable record of the bonded 
indebtetine.s ot the r~lunicipalities in 1920, but n e  may safely qay that  
such debti ilxreaied 100 per cent from 1020 to 1035. 

Realizing that  the then existing prorisions of ,Irticle V, see. 4, did 
not p r o ~ i d e  any adequate check agai11.t the increa+ing bonded indebted- 
1w.s of tlle State ant1 its subdirisions. and desiring to put some adequate 
curb 11110n tlic groning tendency to incur debt for permanent improve- 
ments, the pcoplc of the Sta t r~  a t  the general election in 1936, under 
authority of Public Laws 1935, ch. 2-18, sec. 3, again arnerided Article 
V, see. 4, l y  striking out all of said sections as i t  then existed down to 
and including tlie ~vord  "taxation" in line 12, and substituting in lieu 
thereof the following : 

('See. 4. Lin t i l n t i ons  u p o n  f h c  i r toecrsc  of public d c b f s .  The Gen- 
eral ,\ssenlbly shall haye the pox7er to contract debts and to pledge the 
fai th antl crctlit of the State and to authorize countim and municipalities 
to contract debt. antl pledge their fai th and credit for the following 
purp0sc-i : 

"To fl:n(l or refund a valid existing debt ; 
"To bolrox in anticipation of t h ~  collection of taxeq due and payable 

ithin the fiscal Tear to an  amount not exceeding fifty per centum of 
such t a w s  ; 

"To s11pl)ly a casual deficit ; 
"To S U P I ) ~ ~ S S  riots or insurrcctions, or to repel in\asions. 
"For any IliwIme other than t h e v  enumerated, the General Assembly 

illall l l n ~ o  110 I )onrr ,  tliwing any l,icnn~nni. to  contract lie\\ debt, on 
behalf of tlie State to an  amount in excess of two-thirds of the amount 
by nhicli the State's outstanding intlehtcdness shall have been reduced 
(luring the ilest preceding biennium, unless the subject be qubn~itted to 
a rote of thc people of the Sta te ;  and for any purpose other than these 
t.nurnerated the General ,Issembly shall hare  no polrer to authorize 
counties or mu~iicipalitics to contract debts, and connties and munici- 
palities <hall not contract debts, during any fiwal year, to an amount 
escectling two-thirds of the arnount by n.hich the outstanding indebted- 
ness of the particular county or nlunicipality shall hare  been reduced 
during tlle next preceding fiscal year, unles, the subject he sulm~ittetl 
to a rote of the people of the particular county or municipality. I n  any 
r.lection hold ill the Stat(, or in ~ n y  wun ty  or rlluiiic-ipality 1111(1,~r tli(3 
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provisions of this section, the proposed indebtedness must be approved 
by a majority of those who shall vote thereon." " 

Do the provisions of this section as so amended prohibit the issuance 
of the proposed bonds by Burke County? We are of t'he opinion that  a 
propcr-interpretation of the language of this constitutional provision 
leads to the conclusion that  i t  does prohibit the proposed bonds and that  . A 

Burke County is without authority to increase its p~.blic debt during 
the present fiscal year i n  any amount without a vote of the people except 
for one or more of the four purposes first enumerated in  the amendment. 

Under this section the right of the State, or of any county or munici- 
pality, to contract debts and pledge its fai th and credit is definitely pre- 
scribed. There is no limitation upon the right of the State to contract 
debts and to pledge its fai th and credit, or upon the right of the State 
Legislature to authorize counties and municipalities to contract debts and 
pledge their fai th and credit: (1 )  To furid or refund a valid existing 
debt; ( 2 )  to borrow in anticipation of the collection 2f taxes due and 
payable within the fiscal year to an  amount not exceeding 50 per centum 
of such taxes; (3 )  to supply a casual deficit; or (4)  to suppress riots 
or insurrections, or to repel invasions. 

Fo r  any purpose other than  these enumerated the General Assembly 
has no power during any biennium to contract new debts on behalf of 
the State to a n  amount in excess of two-thirds of the amount by which 
the State's outstanding indebtedness shall have been reduced during the 
preceding biennium unless the subject be submitted to a vote of the 
a e o ~ l e  of the State. . . 

Except fdr the purposes enumerated the General Assenlbly has no 
power to authorize counties or municipalities to coctract debts, and 
counties and municipalities are forbidden to contract debts, during any 
fiscal year, to an amount exceeding two-thirds of the 2.mount by which 
the outstanding indebtedness of the particular county or municipality 
shall have been reduced during the next preceding fiscal year, unless the 
subject be submitted to a vote of the people of the particular county or 
municipality. 

The language of Article V, sec. 4, as i t  presently exists is unambigu- 
ous, plain and direct. I t s  terms are definite and certain. The limita- 
tions this section places upon the debt increasing power of the State and 
of the counties and other municipalities of the State are in such terms 
that  "he who runs may read" and understand. A compliance therewith 
gives assurance to the people of the State that  the counties, cities and 
towns of the State must of necessity put their financial houses in order 
and forever hereafter, so long as the amendment exists, avoid the harass- 
ing conditions the recent economic depression created in most of the 
counties, cities and towns, resulting in  default by man,y of them in the 
payment of their honest and just obligations. 
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As stated, until the adoption of this amendment in 1936, this section 
imposed no limitations upon the right of the State to grant  counties, 
cities anti towns special approval to lr\-y taxes for a special purpose 
under the provisions of Article V, sec. 6, nor did i t  limit the right of 
counties, cities and towns to issue bonds for necessary expenses under 
Article V I I ,  see. 7, or to levy taxes for the payment thereof within the 
provisions of Article V, sec. 6. This section now further limits the right 
of governing authorities of local governmental units i n  respect to the 
creation of debts and the levy of taxes for the payment thereof. The  
argument that  the prprisions of this section do not embrace the creation 
of a debt for necessary expenses and do not prohibit such debt when 
created within the limitations of Article V I I ,  sec. 7, is not sound. Here- 
tofore local units could issue bonds for necessary expenses without the 
approval of the people within the taxing limitation provided by Article 
V, sec. 6, and when special approval was granted by the General Assem- 
bly even the limitations contained in  the latter section might be disre- 
garded. The amendment is so worded as to limit the creation of debts 
by local authorities for necessary expenses without a vote of the people, 
whether such debt is created with or without the special approval of 
the General Assembly and regardless of the limitations contained in 
Article T, sec. 6. 

So that  now, local units may create debts and issue their bonds for 
necessary expenses without a vote of the people and without special 
approval of thc Legislature, provided that  by so doing, taxes in excess 
of the limitations provided in Article V, sec. 6, are not required, and 
r~rovided further that  the total amount of such bonds and such other 
bonds as may have been issued during that  particular fiscal year do not 
exceed two-thirds of the total amount by which the public debt of the 
unit 11-as decreased during the preceding fiscal year. Such local unit 
may exceed the constitutional limitation on the taxing power by legis- 
lative authority without the approval of the voters, provided the total 
amount of bonds issued by such unit during any fiscal year does not 
exceed two-thirds of the amount hv which the debt of the unit mas 
decreased during the preceding fiscal year. I n  determining the total 
amount of bonds issued during any fiscal year all bonds so issued 
whether approved by a vote of the people or not, must be included: 
except bonds issued to fund or refund a valid existing debt; tax antici- 
pation notes issued in  an amount not exceeding fifty per centurn of the 
taxes for the fiscal year ;  bonds to supply a casual deficit; and bonds 
issued to suppress riots or  insurrections, or to repel invasions; which 
need not be taken in consideration in arriving a t  such total. 

I t  follo~r-s that  the provisions of Article V, sec. 4, now constitute the 
dominant or controlling limitation upon the power of local units to 
contract debts or to issue its bonds, and its provisions are superimposed 
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uDon the limitations contained in Article VI I ,  sec. 7, and in  Article V, 
sec. 6, of the Constitution. To the prorisions of the section under con- 
sideration the former decisions of this Court must likewise yield and are 
no longer authoritative except within the limitations of this section. 

The wisdom of this section is apparent. Oftentimes minorities de- 
A A 

manding the expenditure of public moneys for different purposes, com- 
bine their forces and bring such pressure to bear upon public officials 
(who are usually willing to meet-the demands of a subitantial group 
of their constituents) as to cause the creation of two or more debts when 
neither minority group desired more than one. . 

I t  does not leave those communities whose financial affairs are in good 
condition helpless. I f  the citizenship of any given loca.1 unit is willing 
to continue its present bonded indebtedness without cwtailment, or to 
increase it, this section puts no additional limitation upon them so long 
as the expenditures are authorized by public election. I t  limits only 
the governing authority of such unit. 

The primary duty to provide for a six months public school during 
each year and to furnish the necessary buildings and equipment there- 
for rests primarily upon the State. The State in tu ln  is cn~powered 
to, and has, delegated to the several counties the duty to furnish the 
ncccsearv buildings for the constitutional ~cliool term. The board of - 
conlmissioners of a county, however, are without authority to comply 
with this delegation of power in  violation of the provisicns of the section 
of the Constitution under consideration without first submitting the 
qwstion to a vote of the people. I f  the people of the county or t l i e r  
muiiic.ipa1 corporation will not by their vote authoriz~x an increase of 
the bonded debt beyond the prescribed limitations the State will have to 
devise other means to meet the requirements of the Constitution in  
respect to education. 

The judgment below is 
-1ffirmed. 

STATE v. MILFORD EXUM. 

(Filed 2 February, 1938.) 

1. 0.iminal Law # 3.2--JIere presence of oflicers does not laender confes- 
sion involuntary. 

The evidence disclosed that defendant was imprisoned in jail in another 
cwnnty, that the sheriff and his deputies visited h in~,  told him their 
investigntiol~s indicated he had information as to the circumstances under 
which the crime was committed, and urged defendant to tell what. if 
anything. lie knew about the crimc, that thereafter defendant stated that 
i f  thc oficers would take him to his home where he could see and confer 



with relatires. lie would tell all lie h e w  about the crime, that the sheriff 
:igreed, and that  while on the trip in a ear with the officers, defendant 
mnde the confession. Ifcltl: The eridence supports the finding of the 
court tint the confes~ion was voluntary. without eridcnce to the contrary, 
the mere presence of officers not 1)eing sufficient to render :L c~n~fession 
involuntary. 

2. .%rrcst and Bail # 4-In abseuce of request by defendant, detcmtion of 
defendant without permitting counsel to  sce him is  not unlawful. 

Where tlcfendnnt is informed immcdi:rtcly after his nrrest that he is 
charged with the murder of a nnmed person, and defendant mnlics no 
request to be allowed to cominnnic:~te with friends or comrrtl, the arrect 
ailtl detention of defendant withont permitting fricnds or counsel to coni- 
mnnic'nte nit11 him does not constitute a rio1:ition of ch. 257, Pnblic 1,nws 
of 1937. 

3. Arrest and na i l  # 5- 
When defendant is nrreuted pending inrcstigation on a capit;~l cl~arge. 

tlir offic.er making the arrest is ~ ~ o t  required to hare bail tiurd. ('11. 257. 
Public Laws of 1937. 

4. Criminal Law # 33- 
The riolation of cll. 2.77. Pnl)lic L:lrvs of 1937, in regard to bail : ~ n d  the 

manner of detention of defendant nntlrr arrest. ~ rou ld  not rc.~itler defontl- 
nnt's ro11int:iry confession incompetent. 

6. Criminal Law 34d- 

Evidence tending to show that tlcfclidant, after his nrrest and while in 
the custody of officers, attempted snicide I)y drinking 1;oison. is cotngetent. 

6. Criminal Law § 79- 
Contentions of connsel that tlcfcntlal~t did not liare a fair trial in the 

ronrt 1)elow nctvl not be considered wl~en they arc ]lot supported by the 
record, ancl no antliorities are cited in the hrief nnd no rcwsons given in 
the argn~nent in support of the contentions. 

5. Homicide # 2 6  

ICridencc in this case Iicld sufficient to support the co~~tent ions of the 
State that ilefentlant shot and liilled decenscd in the pcrpetration of 21 

robbery, and tlwreforc wn? gnilty of murder in the firqt degree. C. S.. 
4200. 

~ P E A J ,  by defendant f rom (;rrctly, . I . ,  a t  August  'I'crtn. 1937, of 
WAPSE. KO error .  

,It  May Trrn i .  1937.  of the Supcrior  C'onrt of \'T~iynr ( 'ounty.  the 
defendant Milford E s u m  and  E a r l  S a s e r  were indicted. c.ac11 by a 
separatc  iridictment, f o r  tlir mnrder ,  i n  n ' ayne  ( 'ounty. S o r t h  ( 'arol inn,  
on  2 Apri l ,  1935, of J a m e s  TVilliams. 

,\t August  Term,  1937,  of said court the t l e f e i ~ d a i ~ t  Milfort1 E x u m  
and the said E a r l  Sascer n e r e  each duly arraigncil oil said vpara tcs  
indictments. E a c h  cntcwtl a plra  of not guilty. K i t l ~ o i l t  ol)lt~c.tioll. 
and i n  its discretion, the court ordcred tha t  said scparnte i i ~ d i c t m e n t ~  
bc consolidated f o r  trial.  T h e  defendant 3l i l ford Ex~i i r i  and the said 
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Ear l  Sasser were thereupon tried on said consolidated indictments for 
the murder, in Wayne County, North Carolina, on f! April, 1937, of 
James Williams. 

There was a verdict that  both the defendant Milford Exum and the 
said Ear l  Sasser are guilty of murder in the first degrcle. 

011 motion of Ea r l  Sasser, the verdict as to him was set aside by the 
court. Thereafter, the said Ear l  Sasser tendered to the court a plea of 
guilty as an  accessory before the fact to murder in  the first degree. 
C. S., 4175. With the approval of the solicitor for the State, this plea 
was accepted by the court. The said Ear l  Sasser did not appeal from 
the judgment on his plea that  he be confined in the fitate's Prison for 
his life, as required by statute. C. S., 4176. 

The motion of the defendant Nilford Exum that  the verdict as to him 
be set aside and that he be granted a new trial was denied by the court. 

From judgment on the verdict, as required by statute, C. S., 4200, that  
he suffer death by means of asphyxiation, as provided by statute, C. S., 
4658, as amended (see N. C. Code of 1935, section 4653), the defendant 
Milford Exum appealed to the Supreme Court, assigning errors in the 
trial and judgment. 

Attorney-General Seawell and Assistant Attorney-General XcMullan 
for the State. 

Paul D. Grady, Paul B. Edmundson, and Hugh Dorfch for defendant. 

Coxh-OR, J. On or about 2 April, 1937, P a u l  Garrison, sheriff of 
Wayne County, was informed at  his office in the city of Goldsboro, 
N. C., that James Villiams, a n  elderly colored man, mho lived alone at  
his home in Wayne County, some distance from the city of Goldsboro, 
had not been seen a t  his home or in the neighborhood for several days, 
and that  apprehension was felt by his neighbors as to his whereabouts. 
I n  consequence of this information, the sheriff went a t  once to the home 
of James Williams. He found that  the door of the house in which 
James Williams lived was locked, and that  there was no one in the house. 
H e  entered the house and found that  the bedclothes had been dragged 
from the bed in the room which James Williams occupied as his bed- 
room. They were on the floor of the room. The furniture in  the room 
was broken, and scattered about the room. Papers were scattered on 
the floor. On the floor and under the bedclothes there was a consider- 
able amount of dried blood. Two empty pistol cartridges were found 
on the floor in the room. Both cartridges were .25 calibre cartridges, 
such as are used in  an  automatic pistol. The condi1;ion of the room 
showed that  someone, after a fierce struggle, had been shot and wounded 
in the room. The sheriff closed the house, and with his deputies 
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searched the premises and the surrounding woods for James Williams. 
H e  was not found. After the search, the sheriff returned to the city of 
Goldsboro, but continued his investigation to ascertain the v-hereabouts 
of James Williams. 

About two weeks after James Williams had disappeared from his 
home in T a p e  County, his dead body was found in Little Rirer ,  in 
Johnston County, about eight miles from his home. T h e n  the body 
was taken from the river, it  was wrapped in a sheet. A heavy iron bar 
was tied to the body with a rope. The  body was taken to an  under- 
taker's place of business in Goldsboro where an  examination disclosed 
wounds on the head and near the spinal column. Two bullets were 
taken from the head, and one from the body. These bullets were from 
.35 calibre cartridges which had been fired from an automatic pistol. 
The wounds caused by these bullets caused the death of James Williams. 

rifter the body of James Williams was found in  Little River, in conse- 
quence of information disclosed by his investigations, the sheriff of 
Wayne County went to the home of the defendant Milford Exum, which 
is a short distance from the home of James Williams, and there arrested 
the defendant Milford Exum, Ea r l  Sasser, and Tinker Holland, three 
young white men, and charged them with the murder of James Williams. 
H e  did not procure a warrant  for these men, but took them to Goldsboro, 
where they were held in custody pending further investigation by the 
sheriff. The next day after his arrest, the defendant Milford Exum was 
taken by the sheriff to Snow Hill,  in Greene County, where he was 
placed in jail. 

While the defendant was confined in jail a t  Snow Hill. his relatires 
and friends employed counsel for him, and inquired of the sheriff where 
the defendant was confined. The sheriff declined to give them any 
information as to where the defendant was confined, but told them that  
the defendant was in his custody. H e  refused to permit counsel em- 
ployed by relatives and friends of the defendant in his behalf to confer 
with the defendant or to see him, until after a writ of habeas corpus 
had been serred on him by the coroner of Wayne County. The writ of 
kabens  corpus was issued on the application of counsel employed by 
relatives and friends of the defendant. 

After the defendant had been placed in  jail a t  Snow Hill,  and while 
lie was confined in said jail, the sheriff and his deputies visited him on 
sereral occasionq. They told him the results of their investigation of the 
death of James Williams and that  said investigations had disclosed facts 
which indicated that  the defendant had information as to circumstances 
under which the homicide was committed. They urged the defendant to 
tell them what, if anything, he knew about the homicide, After he had 
hwn confi~lecl ill the jail at Snow Hill  for several days, the defendant 



JS THE SliPREME COURT. 

told the sheriff that  if he ~vould take him from the jail to his home in  
T a y n e  Colinty, where he could see and confer with relatives and friends, 
hc would tell all he knew about the homic~itle. This I he sheriff agreed 
to do. 

.kcordinply, the sheriff took the defendant from the jail in Snow Hill  
ant1 carried him in his automobile to his home in W a j n e  County. The 
sheriff and his deputies who were in the automobile with the defendant 
each testified that  while on the t r ip  the defendant m,lrde statements to 
t l i ~ m ,  and in their presence, with respect to the homicide. 

COIIUFPI for de f~ndan t ,  i n  apt  time, objt~cted to any testimony by the 
sheriff or by his tlcputies as to any statement made to them, or to either 
of them, or in their presence, by the dcfcntlant with r e ~ ~ p e c t  to the liomi- 
citlc, on the ground, first, that  no statemeal in the nature of a confession 
inadr> by the defendant while he was in the custody of the sheriff was 
admissible 21s critlencc against him, because such staterwnt mas inrolun- 
tar? on the lmrt of the defendant, and. second, that  ncl statement in the 
nature of a confession, made by the defendant, while he was in the 
custcd- of the sheriff, v a s  admissible as t>\-iclence against him, becauw 
wch  statenlent was made by the defendant while he was held in custody 
1,. the sheriff in ~ i o l a t i o n  of chapter 257.  Public L a n s  of North Caro- 
lina, 1937, 

The objeetioiia of the defendant to testimony of t l  e sheriff and his 
deputies tending to show that  the defendant niade statements to them in 
the ilature of confessions, were overruled by the court, and the defendant 
drily excepted. 

The sheriff and certain of liis deputies thereupon tcsstified that  while 
he \%as on the t r ip  with them, in the sheriff's automobile, from Sno~v  
IIi l l  to his home in Wayne County, the defendant t3ld them that  on 
the night of 2 April, 1037, he and E a r l  Sasser went to the home of 
James Ti l l ianls  in defenclant's Ford autoniobile; t h ~ t  when they ar-  
rived at Jalnes Xilliams' house they eallcd to him and that  he opened 
the door for them;  that  they went into his house and told James 
TITilliams that  they wished to borrow some money from h im;  that  James 
Vil l iams refused to lend them the money; that  the:; ordered him to 
open his safe, which was in the room; that he openej  the safe and a t  
once started to his bed where the defendant knew he kept his pistol ; that  
before he pot to liis bed the defendant shot him with his .25 calibre 
autotuatie pistol; that  the first shot did not kill h im;  that  he staggered 
and fell to the floor, and that  defendant shot him again ;  that  after lie 
was dead Ea r l  Sasser left and went to his home and soon returned to 
James TYilliams' home, bringing with him a sheet, an  iron bar, and a 
rope; that  they wrapped the sheet about the body of James William* 
a ~ i d  tied thc iron bar to his body with the rope;  that  they placed the 



body i n  the rea r  of defcndai~t 's  automobile, am1 elrole nit11 i t  m i l e  dis- 
tance to  a r i v e r ;  a i d  tha t  n h e n  they came to the r i ~ e r  they took tlie 
body f rom the automobile and  t l ~ r e w  i t  into the r i ~ e r .  

T h r  tlcfcntlailt furtller stated to the sheriff and  to his  deputies tha t  
both he anti E a r l  Sa,ser lvere d r u n k  on the  night  they went to  the home 
of J a n ~ c -  IYilliairls, and u p r e  d runk  n l ien  defendant shot and killed the 
deccacetl: :111tl t h a t  af ter  he <hot a i d  killed J a m e s  Williams, he and 
E a r l  S a - ~ r  took $4.00 f rom hi, w f e ,  which they divided between them. 

&\f tcr  tllc -1lcrifi and  his deputies, with the defendant, arrived a t  the  
home of tllc defelltlant i n  TTa>nc County, they all  went to a filling 
,tation. \\llicli n a s  onned  and  operated by the dcfcndant. While  they 
\vcl,e ill the filling station the  defendant  tlrank a bottle of Coca-Cola, i n  
\vliich hc had put :r l a ~ p  quant i ty  of par is  g r ~ c n .  T h e  defendant way 
taken to  n 110.1)ital a t  Goldshoro, \\ l iere the paris  green n a s  p u n ~ p c d  

r 7 f rom hi. $toniacll by a phy&ian. 1 here \i as evidence tending to SILO\\ 
that  tllr drf t~nt lant  drailk the pari. g r ~ n l  n i t h  suicidal intent.  T h e  
defendant objected t o  the admission of this evidence. H i s  objection was 
overrlllcd. ant1 tlefcnclai~t duly excepted. 

Se i t l i e r  tlie tlcfcndant Milford E s u n l  nor  E a r l  Sasser testified a t  the 
trial.  T h e  offered eritlence tending to shov t h a t  both had  h r r n  dr ink-  
ing  intosicatiiig liquor to exce.s f o r  icvcral niontllr pr ior  to  the  homi- 
cide, nud f o r  tha t  rc>ason tha t  neitllcr of tllcnl \ \ as  capable of sucli 
1)rerneditation and  deliberation as  c o n i t i t ~ t e s  one elenicnt of the  crime of 
murder  i n  the f i n t  degree, as  clefinetl by statute. C. S., 1200. 

There  is n o  eritlrnce ill the record ill thi- aplwal nl l ich iupport-  the 
contention of the  clefendant t h a t  there v a s  e r ror  in t l ~ r  nt l~r i is i io~l  of 
testimony by  Sheriff Garr ison and his c l e ~ ) u t ~ e s  tellcling to ~ h o n  state- 
ments made  by  the  defe~ldan t  to then1 or  i n  their  presence i n  the na ture  
of a confesiion. 

A11 the eritlelice shows, and  the court $0 found, t h a t  tlie \ ta tenlrnt> 
1i1:11lc 1)) the ticfcn(1ant to the .heriff and  his dcputici,  o r  in  tlicir I)rr>- 
ence, :~ l though  n ~ a d e  hy liinl n hile he was i n  the  custody of the  sheriff.  
1ver.e ~ o l n n t a r y  on the par t  of the defendant. There \vaq 110 evidence 
to the contrary.  

I n  1 . .  ,V fc fnnof ,  206 S. C'., 113, 174  S. E., 411, it  is s a i d :  "TYhere 
there i,i no (lures.;, threat  or inducement, and the court found there n as 
none here. thc flirt  tha t  the tlefendants were under  arre5t a t  the t ime the 
confes5ions v cre made, does riot i p s o  { n c t o  render t l m n  inwmpten t .  S. 1 . .  

Scn*sotrzt  195 S. C., 552, 143 S. E., 1 3 7 ;  S.  1,. Drakeford, 162 S. C., 
667, 7S S. E., 30s. ' T c  a r e  not a n a r e  of a n y  decision which llolds a 
confession. otherwise roluntary,  inaclmissible because of tlie numhrr  of 
officers pre-ent a t  the t ime i t  n a s  made. N o r  has  the  diligence of coun- 
sel d i q c o ~  ered any. S. r .  Gray ,  192  X. C., 594, 135 S. E., 555." 
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I n  S. v. Rodman, 188 N. C., 720, 125 S. E., 486, i t  is said:  
"This Court has held consistently and uniformly that  statements made 

by a defendant, although in custody or i n  jail, are conlpetent, if made 
voluntarily, and without any inducement of hope or fear." 

The detention of the defendant by the sheriff pending his investigation 
of the death of James Williams was not in violation of chapter 257, 
Public Laws of S o r t h  Carolina, 1937. 

The statute reads as follows : 
"Section 1. That  upon the arrest, detention, or deprivation of the 

liberties of any person by an  officer in this State, with or without a 
warrant, it  shall be the duty of the officer making the arrest to imme- 
diate1,y inform the person arrested of the charge against him, and i t  
shall further be the duty of the officer making said arrest, except in 
capital cases, to have bail fixed in a reasonable sum, and the person so 
arrested shall be permitted to give bail bond; and i t  s ~ a l l  be the duty 
of the officer making the arrest to permit the person so arrested to com- 
municate with counsel and friends immediately and the rights of such 
persons to communicate with counsel and friends shall not be denied. 

"Sec. 2. That  any officer who shall violate the provisions of this act 
shall be guilty of a misdemeanor and shall be fined 01. imprisoned, or 
both, in the discretion of the court. 

"Sec. 3. This act shall be in full force m d  effect from and after its 
ratification." 

The act was ratified on 20 March, 1937. 
The evidence a t  the trial shows that  immediately after his arrest, the 

defendant was informed by the sheriff that  he was charged with the 
murder of James Williams. This is a capital case. F o r  this reason 
the provisions of the statute with respect to bail are not applicable to 
this case. 

There is no evidence in the record tencling to show that  after his 
arrest and while he was in  the custody of the sheriff the defendant de- 
manded of the sheriff that  he be permitted to communicate with friends 
or with counsel. F o r  this reason the provisions of the statute with re- 
spect to the right of a defendant in the custody of an officer and charged 
with the commission of a crime, to communicate with friends and coun- 
sel are not applicable to this case. 

Conceding, however, that  the sheriff had violated the provisions of the 
statute, i n  the instant case, i t  would not follow that  a voluntary confes- 
sion made by the defendant to the sheriff aould  be inatlmissible as evi- 
dence because of such violation. I t  is not so provided in the statute. 

There was no error in the admission of evidence tending to show that  
after his arrest and while he was in the custody of the sheriff, the 
defendant attempted to commit suicide by drinking paris green. See 
3. 7,. Lauv-ence, 196 K. C., 562, 146 S. E., 395. 
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ABERKETHY v. INSURAXCE Co. 
-- 

Il'o cxccptions to the  charge of the  court to  the  j u r y  appear  i n  the 
statement of the case on appeal.  A careful reading of the  charge set 
out i n  the record fai ls  to  disclose a n y  error .  

T h e  contentions of counsel f o r  the  defendant discussed i n  their  brief 
filed i n  this Cour t  t h a t  the  defendant  has  not h a d  a f a i r  and  impar t ia l  
t r ia l  i n  the Superior  Cour t  of W a y n e  County a r e  not  supported by the 
record in this a l ~ p e a l  and  require n o  comment i n  this  opinion. S o  
authoritieq a r e  cited i n  the brief i n  support  of these contentions, nor  

A A 

were a n y  rpasons given or  arguments  made by counsel to  sustain these 
contentions. Rule  28, 200 N. C., 831. 

r \ l l l e re  \ \as  ample eridence a t  the t r i a l  of this action to support  the 
contentioil of the S ta te  t h a t  the  defendant  shot and  killed James  Wil-  
liams, as  alleged i n  the  indictment, i n  the  perpetrat ion of a felony, to  
wit, a robbery, and  t h a t  he is f o r  this reason gui l ty  of murder  i n  the 
first degree as  defined by the statute. C. S., 4200. T h e  j u r y  so found 
a t  a t r i a l  f ree f r o m  error. T h e  judgment is supported by  the verdict 
and is affirmed. 

S o  error .  

l~C3IE1,TS A. ABERSETHY v. THE RIECKLENBURG FARMERS' MUTUAL 
FIRE INSURANCE COMPANY. 

(Filed 2 February, 1938.) 
1. Insurance # 2Bc- 

Where plaintiff introduces the fire policy sued on, and evidence of the 
tlestruction of the premises insured by fire, the burden is on defendant 
insurer to establish affirmative defenses relied on to defeat recovery. 

2. Insurance # 2 2 b M u t u a l  company must show levy of additional assess- 
ment in  conformity with statutory provisions. 

JThere a mutual fire insurance company relies on the failure of insured 
to pay an assessment levied against policyholders in  order to defeat recov- 
ery on the policy, it  must show that the assessment was legally made in 
conformity with the provisions of C. S., 6353, and where i t  fails to so show 
:nid plaintiff insurer testifies that she did not get notice of the assessment 
or of the cancellation of the policy, peremptory instructions against 
insurer on the affirmati~e defense are  \vithout error. 

3. Insurance # 13: Contracts 9 S- 

L a n s  in force a t  the time of the execution of a contract become a part 
thereof. 

4. Insurnncc 9 13- 
Policies of insurance, having befin prepared by insurer, will be liberally 

interpreted in favor of insured. 

APPEAL by defendant f r o m  Rousseuu, J., a t  29 March,  1937, Regular  
Tcrm, of MLCKLESBUR(;. Affirmed. 
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This is a n  action brought by plaintiff to recover of defendant tlie sum 
of $900.00 and interest, from 13  December, 1934, on a policp of insur- 
ance issued by defendant to plaintiff. The plaintiff alleges : 

"3. That  on or about 16  March, 1929, plaintiff b e c ~ m e  a member of 
defendant corporation, and thereupon defendant issued to plaintiff its 
fire insurance contract upon a barn and residence located i11 Mallard 
Creek To~rnship,  Mecklenburg County, about one and one-half miles 
southeast of Derita, the amount of tlie insurance upon said residence 
being $800.00, and thc amount of insurance upon said barn being 
$100.00, said amounts being three-fourths of the value of said property, 
all of which will more fully appear by reference to application to 
defendant, No. 2107. 

"4. That  plaintiff continued to be a member of defendant, and is no1r 
a member of defendant, under the terms of' said application and policy, 
and, on or about 12 December, 1934, the residence and barn insured 
by said fire insurance contract, from causes unknown to plaintiff, ignited 
and caught fire and said residence and said barn were totally destroyed 
by fire. 

( '5 .  That  thereupon plaintiff duly notified defendant of said loss under 
the terms of said policy caused directly by said fire on 13  December, 
1934, and duly made claim upon said defendant for the sum of $900.00 
due plaintiff by defendant under the terms of said policy. 

"6. That, although plaintiff has observed and kept the terms of said 
policy, defendant has failed and refused and still fails and refuses to 
abide the terms of said policy and pay the anlount of loss sustained by 
plaintiff as herein narrated in the sun1 of $900.00, which defendant 
promised and agreed to pay under the terms of said po icy to plaintiff.'' 

The plaintiff prayed judgment for $900.00 and in t e~es t  from 13  De- 
cember, 1934. 

The defendant, i n  answer, says : 
"3. That  on or about 27 July,  1932, the plaintiff herein was issued 

Policy S o .  389 in  the defendant company, which policy stipulated that  
i t  was to take the place of and cancel plaintiff's Policy S o .  2107. 
Except as herein admitted, the  allegation^ of paragraph 3 are untrue 
and are denied. 

"4. That  the allegations contained in paragraph 4 of tlie complaint 
are untrue and are denied. 

"5. That  the allegations contained in paragraph 5 of tlie complaint 
arc untrue and are denied. 

"6. That  it is true that tlie defendant has refused, ,md still refuses, 
to pay any claim of the plaintiff for the rrason that  the said defendant 
is not indebted to the plaintiff under the terms of its policy. or for any 
other reason; otlierwise, the allegations contained in paragraph 6 of the 
complaint are untrue and are denied, etc." 
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-lnd for further answer and defense, the defendant alleges : 
"1. That  under the terms and provisions of its policy issued to the 

plaintiff as hereinbefore set out, an  assessment lvas levied against the 
said plaintiff, being ,\.;sessnlent No. 35, and notice thereof v a s  duly 
 nailed to thr~ <aid plaintiff on 1 October, 1934, ~~llic.11 1lotic.e .tatccl that 
the said assessment lvas due within thirty days from that  date. 

"2. That  on 20 November, 1934, a duplicate notice was nlailed to thc 
plaintiff, ctating that her protection would cease after 30 S o ~ c m h r ,  
1934. 

"3. That  the said assessnlent was not paid until 12 December, 1934, 
which nac  more than 13  days overdue, and after the plaintiff's property 
had been destroyed by fire, as alleged in the complaint, and without 
knowledge by the defendant that  loss had occurred." 

The issue% submitted to the jury and their ansners thereto were as 
f olloli7s : 

"1. Did the defendant execute and deliver to the plaintiff a policy of 
insurance. as alleged in the complaint? Ans. : 'Yes.' 

"2. F h a t  amount, if any, is the plaintiff cntitled to recover of the 
defendant ? ,Ins. : '$900.00."' 

The court below charged the jury as follows: "Geiltleinen of the jury, 
in this case there will he two issues submitted: ' ( I )  Did the defendant 
execute and deliver to the plaintiff a policy of insurance, as alleged in 
tllc complaint?' The court charges you, gentlemen, that  if you find tlit. 
evidence to be true, as testified to by the ~vitnesses-the witnesbes for 
the plaintiff and the nitnesses for the defcndan-and the record eri-  
dence offered in this caw-if you find t11o.e facts to be true, it  would 1)e 
your duty to answer this icsue 'Yes.' ' ( 2 )  What  amount, if any, is the 
plaintiff entitled to recorer of the defendant ?' The court initruct, you, 
on that isme, that  if you find the evidence to be true, as testified to by 
the witnesses in this case, i t  would IIC your duty to answer that isrue in 
the wn l  of $900.00. You may take the issues, gentlemen, and say how 
you find." To the above charge counsel for the defendant objected on 
the groimd tlint tlicl court had tlc~pri\cd tlic t lef(~~idant of its tltdenv, that 
the plaintiff had failed to pay the assessment of I October, 1934, and 
that consequently the policy was void. The defendant's objection was 
overruled. Exception by defendant. 

Judgment was rendered by the court below on the rerdict. The dc- 
fendant excepted and assigned errors to the charge of the court and the 
judgment asigned,  and appealed to the Suprenle C'ourt. The neressav 
facts will be set forth in the opinion. 

H.  L. T a y l o r  for plaintif f .  
P h a r r  d2 Bell for defendunt .  
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CLARKSOX, J. T e  do not think the exceptions and assigmnents of 
error made by defendant can be sustained. The plaintiff introduced the 
policy on which she sues, and testified as to the burning of the buildings 
on the premises covered by the policy, and that  the ralue of the property 
destroyed by fire on 12 December, 1934, was $000.00. 

Plaintiff testified, in pa r t :  "The buildings on the premise3 burned 
on 12 December, 1934. Well, on the night of 11 December, or near 
about 12 December. They were completely destroyed by the fire. I n  
my opinion the buildings were worth $1,200. I got 110 notice of any 
assessment, nor any notice that  the insurance compmy intended to 
cancel my policy. I hare  not changed my  address since I took out this 
policy. I f  the notice came to my house in the ordinary course of erents, 
I should have gotten it. I filed a written claim for the loss with the 
insurance company. They refused to pay it. . . . I never a t  any 
time failed to promptly pay any assessment that  I got notice of. So 
f a r  as I know, I paid all the assessments that  were clue on these policies. 
I nerer got any notice of any effort or attempt 011 the part of the com- 
pany to cancel these policies until this letter of 11 February." This was 
after the property was burned. The plaintiff rested. 

I n  I l edgecock  c. I n s u r a n c e  Co. ,  212 N. C., 638 (640), Barnhill, J. ,  
says for the Cour t :  "The defendant having sdmitted the issuance of the 
policy, the death of the insured and due proof of deat i ,  the burden of 
proof rested upon the defendant to establish its affirmative defense." 

The secretary and treasurer of defendant company testified: "I made 
out this Policy KO. 2107 on 16 March, 1029. These policies were all 
taken up and new policies issued in 1932. This policj was superseded 
by Policy No. 389. That  was done with all the policies out3tanding in 
the company. Policy No. 389 was mailed to Miss Abernethy a t  her 
address, Charlotte, Houte 8. Miss Abernethy has had a policy with the 
company since 16  March, 1929. A11 of our correspondei~ce with her was 
sent to that  address. I sent out all the notices of a~:esqnients to the 
policyholders. I did i t  personally. . . . (Cross-ex~mination.) V e  
issued Policy No. 389 to take up  Policy KO. 2107. V e  nerer got pos- 
session of Policy S o .  2107. We mailed the new policy to Miqs ,lber- 
nethy. There is a record here in the book." 

One of thc directors of defendant company testified: ( T i t h o u t  any 
explanation, Mr. Abernethy came over to my house ene afternooil and 
we were talking about this policy, and I told him that  I thought it ought 
to be paid, before I knew the circumstances about it. A t  the time I told 
Mr. ,Ibernethy that  he ought to be paid, I did not know the full facts 
about the matter." 

There was evidence to the effect that  plaintiff receired no new policy 
and had no notice of the cancellation of Policy K O .  2107, dated 16 
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March, 1929, and i t  was never taken u p  or delivered to defendant corn- 
pany. The plaintiff contends that  the alleged cancellation was contrary 
to law. 

The court held, as a matter of law, under Public Laws 1899, ch. 54, 
secs. 36 and 37, being see. 6353 of the Consolidated Statutes, that i t  was 
the duty of the defendant to show that  the assessment referred to was 
legally made. and that  consequently the failure to pay mould void the 
policy. 
S. C'. Code. 1935 (?rlicliie), sec. 6353, is as follows: "When a mutual 

fire insurance company is not possessed of cash funds above its reinsur- 
ance reserve hufficient for the payment of insured losses and expenses, it 
must make an  asscssnlent for the amount needed to pay such losses and 
expenses upon it. members liable to a.sesinlent therefor in proportion to 
their s c ~ e r a l  liabilitieq. The company &all cause to be recorded in a 
book kept for that  purpose the order for the assessment, together with a 
statement 71-hich must set forth the condition of the company a t  the date 
of the order, the amount of its cash assets and deposits, notes, or other 
contingent funds liable to the assewnwnt, the amount the asseisnlent calls 
for, and the particular losses or liabilities it is made to provide for. 
This record must be made and .igned by the directors n11o voted for the 
order before any part  of the aisessment iq collected, and any perqon 
liable to the asws~merit may inspect and take a copy of the same," etc. 

The defendant contends: "It nil1 untlouhtedly be conceded that, bnt 
for the provisions of cection 6353 of the Consolidated Statutes (Re\.,  
see. 4742; 1899, ch. 51. iecs. 36 and 3 i ) ,  the assess~nent of 1 October. 
1934, 11hic11 the plaintiff failed to pay, was properly levied and binding 
upon her. . . . A policy of insurance is a contract, and is to bc gov- 
erned by the same principles as govern other contracts." 

The above statute was passed in 1999, ch. 54, secs. 36 and 37. This 
law was in esistence before the contract of insurance in this case mas 
made, on 16 March, 1929. I n  this jurisdiction the laws existing a t  the 
time and place of a contract form a part  of it. Batemnn I ) .  Sferrett ,  
201 S. ('., 59;  t l ~ r c n n d ~ r  1 . .  I iol j t l ,  2 0 1  S. ('., 103; Hood, ('ornr. o f  
R m k s .  T. ,Yimpson, 206 N. C., 748. 

I n  the Boor1 cnse, supra,  11. 75i ,  citing a wealth of authorities, i t  is 
sa id :  "I t  is n r l l  settled that general l aus  of a State in force a t  time of 
execution and performance of a contract become a part  thereof and enter 
into and form a part of it, as if they were referred to or incorporated 
in  its terms." 

We think the evidence clearly s h o w  that  the statute mas not complied 
with. This statute was 110 doubt passed to protect the policyholders. 
I t  may be that  the attempted cancellation under defendant's by-laws 
was not in accordance with its provisions. But,  from the view n e  take 
of this case, this question is not necessnry to be decided. 
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T h e  defendant i n  its brief saps :  "The defendant  company has saved 
the fa rmers  of Necklenburg County thousands of dollars upon their  
insurance premiums, because of t h e  honesty and ability of i ts  directors 
and the  loyalty of its members. I t  is respectfully su l~mi t ted  tha t  this  
plaintiff should not be allowed to object now to a mere technicality which 
she could not show has  in jured  her  o r  a n y  of her  fel lo~v members i n  a n y  
way. I t  is  f u r t h e r  respectfully submitted t h a t  the  lower court  erred 
i n  holding t h a t  this  defendant  had failed to  prove the  val idi ty  of i ts  
assessment." T h i s  is  ~ v e l l  said, a n d  we approve of most of the  statement, 
but policyholders a r e  entitled to  have their  contracts construed, be they 
eyer so technical, as  written. T h e  courts a r e  liberal i n  the  interpreta-  
tion of such contracts i n  f a r o r  of the  policyholders, as  they a r e  prepared 
and wri t ten by  the  insurer.  

F o r  the  reasons given, the  judgment of the  court below is 
Affirmed. 

JESSE A. PICKARD, EMPLOYEE, V. E. 11. HOLT PLAID MILLS, INC., 
EMPLOYER, S E L F - I N S ~ E R .  

(Filed 2 February, 1938.) 

Master and  Servant § 40f-Evidence held sufficient t o  sustain Anding t h a t  
injlwy arose in t h e  course of claimant's employment. 

The el'itlwc'r tliwlosctl that tlrfentlnnt ein1)lo~-clr fni.~ii~lltvl ;I col~fccs- 
tionery wagon which an employee rolled around the plant for sale of 
candy, santlwiches and drinks to employees for their conwnience and not 
for profit, that c l a i m a ~ ~ t ,  while wor1;ing on the night shift, bought II b o t t l ~  
of' milk from the wagon, and placed it  on a window ledge about twenty 
feet from his place of employment, in order to keep the mill; cool until he 
f l~ould want it ,  that shortly thereafter, while attempting to open the 
window to get the milk. his hand slipped and his arm hit and hroke the 
pane. and that the broken pane cut his elbow, resulting in serious injnry. 
H c l d :  The evidence supports the finding of the Industrial Commission that 
tlie injury resnlted from an accident arising out of and in the course of 
tlie employment, claimant being on duty at the time and being a t  n glace 
where n mnn so employed might reasonably he, and doing what an em- 
ployee might rensonably do during such time. 

.\PPEAI, by  defendant f r o m  TVillinnzs, J., a t  September Term,  1937. of 
A ~ ~ A ~ L 4 ~ ~ ~ .  ,Iffirmed. 

Jesse A. P i c k a r d  was employed as a weaver a t  t h e  Relmont  plant  of 
E. 31. H o l t  P l a i d  Mills, Inc. ,  and n a s  employed on the night  qhift. 'rhc 
E. 31. IIol t  P l a i d  Mills, Inc. ,  main ta in  a confectionery wago~i .  11111 

~ r i t h o u t  profit, fo r  the  conren ic i lc~  of the  c m p l o y c s .  ~ n t l  SIICII C O I I ~ V C -  
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tionery wagon is rolled from one department of the mill to another, 
where employees purchased all kinds of coilfectioneries-lllilk, sand- 
wiches, etc. I f  a profit is made i t  is distributed to the employees at 
Christmas time. 

S t  approximately one o'clock am. ,  on 2 1  January ,  193G, the plaintiff 
purchased from the confectionery wagon a bottle of milk, left his place 
of work and went to a wildom about twenty or twenty-fire feet away. 
opened the window and put the bottle of milk on the outside ledge in 
order to keep i t  cool until plaintiff desired to drink it. At approxi- 
mately 25 minutes after 3 o'clock i11 the morning plaintiff again left his 
place of work and went to the window to get the bottle of milk, upon 
attempting to open the window plaintiff found that  i t  had frozen tight. 
Plaintiff, being unable to raise the window alone, called a fellow em- 
ployee from his place of work to assist him and while attempting to open 
the window plaintiff's hand slipped and his right a rm struck and broke 
the windon- pane. When plaintiff's arm struck and broke the window 
pane, i t  mas cut on the t ip of the elbow, the cut being about an inch long. 

Plaintiff was given first-aid treatment at the mill, later his arm 
became infected, requiring medical treatment, which treatment Tras first 
received on 3 February, 1936. As a result of the in jury  to the plain- 
tiff's right arm and its subsequent infection, plaintiff now suffers a 
20 per cent loss of use of that  member. 

The defendant E. M. Holt Plaid Mills, Inc., self-insurer, denied lia- 
bility for the injury and the plaintiff filed with the North Carolina 
Industrial Commission a formal request for hearing, dated 26 Xarch,  
1936, and formal notices of such hearing were duly iwlcd  on 30 Juiic. 
1936, fixing 14  July,  1936, as the time, and the courthouse a t  Graham, 
North Carolina, as the place for the hearing, and a t  said time and placr 
T.  A. Wilson, Commissioner, attended and the plaintiff ,Jeqse A. Pickard 
appeared in person and was represented by Clarence Ross, attorney a t  
law, Graham, N. C., and Xessrs. T .  D. Cooper and Emerson T. Sanders, 
attorneys a t  law, Burlington, S. C., attended, repreqenting the defendant. 

From the evidence on the hearing T. -1. TTilgon, Commissioner found 
certain facts and rendered an  award for the employee. Defendant ap- 
pealed to the Full  Commission, and the Full  Commi~sion made the 
following decision: "The claimant, a t  the time of the injury, was em- 
ployed in  defendant's mill and purchased a bottle of milk from one of 
the company's employees, the company haring one of its employees to 
pass through the mill with a cart selling various articles of food and 
confections for sale to the company employees. The employee pa:scd 
through the mill a t  about one o'clock a.m., selling such articles, and the 
claimant purchased a bottle of milk and not caring a t  that  particular 
time to drink the milk, placed the same on the outer ledge of a ~r iudow 
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where i t  would keep cool until such time as he cared to drink it. Some 
two hours or more later, when attempting to raise the window so as to 
reach out and get the bottle of milk, claimant's elbow was pushed 
through the uindow, thus iiljuring thc t ip of his elbow. Infection set 
i n  and a t  the present time claimant has 20 per cent permanent loss of 
use of the arm on account of the injury. The Ful l  Commission reviewed 
the evidence supporting the above facts and is of the opinion that  there 
is no justifiable reason for disturbing the award of the hearing Commis- 
sioner. There is practically no controversy as to the facts, i t  being a 
matter of legal interpretation of the facts. The  findings of fact,, con- 
clusiolls of law, and award of Commissioner Wilson are approved and 
adopted as the findings of fact, conclusions of law, and award of the 
Full  Commission, and are in all respects affirmed. Cos! of appeal will 
he t a s d  against  defendant^. 13urtw Jurney.  Cornniissioner. Examined 
and approved. 3 .  Dewey Dorsett, Chairman, T .  A. Wilson, Commis- 
sioner." I 

The employer appealed to the Superior Court. The court below 
rendered the following judgment: "This cause coming on to be heard 
and b c h g  heard before the undersigned upon appeal from the award 
of the Sor t l i  Carolina Industrial Commission and upon the facts found 
and set out in the opinion and findings filed by the C'ommission, the 
court being of the opinion that  the conduct of the plaintiff was not such 
deviation from the course of his employment as would deprive him of 
the beneficial effects of the Employees' Liability Act 130th adjudge that  
the said alvard be and the same is hereby in all re3pects affirmed. 
Cla~vson L. n'illiams, Judge holding the courts of the Tenth Judicial 
District." 

The defendant excepted and assigned error to the judgment as signed, 
and appealed to the Supreme Court. 

J .  E l m e r  Long  and  Clarence Ross  for plainf i f f .  
Cooper ,  Curlee  d? Sanders  for de fendan t .  

CLARI~SOS, J. The sole question involved in  this appeal i s :  Whether 
appellee, Jesse A. Pickard, employee, having purchased ,I bottle of milk 
from it wagon operated by appellant, E. M. Hol t  Plltid Mills, Inc., 
employer, and rolled by appellee's place of employment, and having 
placed the same on the outer ledge of a window about 20 or 25 feet from 
his employment, sustained a n  in jury  arising out of and in  the course 
of his employment, when he received a 20 per cent disability to his a rm 
in later attempting to raise the window to secure the mi lk?  We think 
so. When the in jury  occurred it was during plaintiff's working hours 
and while he .~vas on the job. 



I n  Conrad v. F o z ~ n d r y  CO.,  198 AT. C., '723, it is written ( a t  p. 725) : 
"The Workmen's Compensation Lam prescribes conditions under which 
an employee may receive compeilsation for personal injury. Section 
2 ( f )  declares that  'injury a i d  personal injury shall mean only illjury 
by accident arising out of and in the course of the employment, and shall 
not include a disease in any form, except when it results naturally a i d  
unavoidably from accident.' The condition antecedent to compensation 
is the occurrence of an  (1 )  injury by accident (2 )  arising out of and 
( 3 )  i n  the course of the employment. . . . (p.  727). Ah accident 
arising 'in the course of' the emplolrnent is one which occurs while 'the 
employee is doing what a man so employed may reasonably do within 
a time during which he is emploged and a t  a place xhere  he may rcason- 
ably be during that  time to do that  thing'; or one which 'occurs in the 
course of the employment and as the result of a risk invo l~ed  in the 
employment, or incident to it, or to conditions under which i t  is required 
to be performed.' " Hildebrand I ! .  Furni ture Co.,  212 N. C., 100 (109). 

I n  Dependents of Poolc c. Sigrnon, 202 N. C., 172 ( l73 ) ,  we find: 
"The findings of fact made by the Sort11 Carolina Industrial Cominis- 
sion, in a proceeding pending before the said Commission, are conclu- 
sive, on an  appeal from ?aid Commission to the Superior Court, only 
mhen there mas evidence before the Commission tending to show that  the 
facts are as found by the Commission. Otherwise, the findings are not 
conclusive, and the Superior Court, on an appeal from the an-ard of' 
the Commission, has jurisdiction to review all the evidence for the 
purpose of determining whether as a matter of law there was any evi- 
dence tending to support the finding by the Commission. W e s t  I.. Ferti-  
lizer Co., 201 N. C., 556." 

I n  Bel lamy  v. J f f g .  Co., 200 N. C., 676 (678), i t  is said:  "In L. R. &I.. 
1916-A, a t  p. 237, we find : 'A11 employee in a mill is not outside the 
scope of her employment in  going from an upstairs room, where her 
work had run out, to  a room downstairs. where she had been told by the 
overseer that  there was work for her to do. And an  employee by the 
week in a shop doe3 not go outside of the employment merely because 
she leaves the shop for the purpose of getting a lunch.' (Note 99.) I n  
Szirdine's case (1914), 218 Mass., 1, p o s f ,  318, 105 S. E., 433, it Mas 
held that  a girl employed in a shop v h o  n-as employed by the week, (loci 
not go outside of the employment rnerelj because she leaves the shop 
for lunch." 

I n  Gordon 7%.  C'hair Co., 205 S. ('., '739 (741-2) : "The p1ailltif-f naq 
an employee of the defendant, but xvai not certain the plant ~ rou ld  run 
on the Nonday morning he went to work. H e  lived some distance froni 
the plant and rode to work with a fellow employer. There had been 
a. hip snow and he had his son to come with his automobile so that he 
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caoultl rid(> back home, if the ulant  vould  not r u n  t h a t  day. H e  went 
to his  place of v o r k  and found tliat the plant  ~ v o u l d  .u11 t h a t  d a y  and 
put  his  111ncli 111). This  was about tlie t ime tlie fire-minutes-to-sewn 
whistle blew. I I e  then went to tlie outsiclc platform a t  the  f ron t  of the  
plalir to  tell his  son tliat the plant  would r u n  and  his  feet slipped on ice 
and lie fell and was injured.  W e  th ink  the  facts  of this  case come 
within the  decision of Bellrimy I * .  -1lfg. C'o., 200 N. C., 676." 

T h e  plaintiff, while on his job, about his master 's business, dur ing  the  
time lie was working-at n i g h t - p ~ r c l a l  a bottle of milk f r o m  the 
defendant 's confectionery v a g o n ,  f r o m  ~vl i i ch  defendant sold milk, sancl- 
~ v i c h ~ s .  ctc.. to  the  employees ( a  laudable enterprise) .  H e  raised the 
windo-\\- ~ o i i i e  25 feet away to pu t  the bottle of milk on the outside ledge 
to kecp it  cool. TTTlien ready to d r ink  tlitl milk lie a t tempted to again 
raise the windon-, ~ v i t h  tlie help of a fellow emplogce, 11nd i t  xvas frozen 
tight.  I I i s  halid d ipped  and  his r ight  arni  s t ruck the v:indow and  broke 
tlie 1)a11e and liis elbow was cut.  I t  would be too technical to  say t h a t  
the ill jury did not arise "out of and i n  tlie course of the cniployment." 
I n  the jutlpincnt of the court  below is the following : "The conchict of 
tlic plaintiff was not such deriat ion f1.o111 the course of liis employnient 
as would d e p r i w  h i m  of the beneficial efTects of the  Employer's Lia-  
bility ,ict." V h a t  the plaintiff did was the na tura l  sequence, a f te r  
purc l~as inp  tlic milk,  to  pu t  it  where it  T\-ould keep cool unt i l  he  was 
rcadv to d r ink  it .  

F o r  tlie reasons given, tlic judgment of the court below is 
.\ffirmctl. 

\T. I:. SISGLETON v. D U R H A M  LAUNDRY CONPAKT AKD THE TRAV- 
ELERS INSURANCE COMPANY. 

(Filed 2 February, 1938.) 

1. Master and Servant 53a-Industrial Comn~ission shcluld find facts and 
ror~rlusions of law. 

The Industrial Conlnlission is required by C. S., 8081 ( n n n ) ,  to file with 
the nward, \\-hiell is  i ts  judgment, a statement of the findings of fact and 
conclusions of  la\^ upon which tlie award is based, and although specific 
i ~ n d  Aefinite findings of fact mny not be llecessary in a11 cases, the Corn- 
mission should make such specific and definite findings upon the evidence 
reported as  will enable the courts on appeal to determine whether general 
findings or conclnsio~~s shonld stand. 

2. Master and Servant § 40a- 
Whether an injury resd t s  from an accident arisiug out of and in the 

co~i r s t~  of t h r '  c m l ) l o y ~ n t ~ ~ ~ t  is n mist.tl qnes t io~~ of 1:iw ant1 fi~ct.  
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Master and Sewant § 47-Employee must give notice of injury or show 
to satisfaction of Commission reasonable excuse for failure to do so. 

An employee is not entitled to compensation for injury by accident 
arising out of and in the course of the employment unless he gives notice 
to the employer as  required by the statute, or unless he shows to the 
satisfaction of the Commission reasonable excuse for not giving the 
notice, and the Commission finds that such failure did not prejudice the 
employer. 

Master and Servant 3 55g-Proceedings remanded to Superior Court for 
order recommitting cause to Industrial Commigsion for findings. 

On appeal to the Full Coinn~ission, the fintlings of fnct ant1 conclnsions 
of law of the hearing Commissionc~r were vacated rind set aside, mid the 
Commission. without making definite findings of fnct. held that the rlaim- 
ant  sustained a n  injury by accident arihing out of and ill the course of 
his employment, and awarded compensation. Defendant employer re- 
sisted recovery on the ground of the failure of the employee to give 
notice of the injury as  required by the statute, and also contended that 
the employee's condition was not the result of the accident occnrring in 
the course of his employment, bnt resulted from a previous malady. 
H e l d :  The record is insufficient to enable the Supreme Court to determine 
the rights of the parties upon the matters in controversy, and the pro- 
ceedings are remanded to the Superior Court to the end that  the cause 
may be recommitted to the Industrial Commission for findings of fact and 
adjudication of the rights of the parties thereon. 

,IPPEAL from IT'illinms, J . .  a t  September Civil Term,  1937, of 
DURHAM. E r r o r  and remanded. 

T h i s  is a claim for  compensation under  the  Workmen's Compensation 
Act, filed by the plaintiff employee against D u r h a m  L a u n d r y  Company, 
employer, and the Travelers Insurance  Company,  carrier.  T h e  claim 
was allowed by the Indus t r ia l  Commission and the defendants appealed. 
T h e  court below entered judgment affirming the award and the dcfend- 
ants  excepted and appealed. 

BARSHILI., J. T h e  plaintiff filed claim on 25 February ,  1936, wi th  
the S o r t h  Carol ina Indus t r ia l  Commission. seeking a n  award f o r  in ju-  
ries alleged to have been received by h im while engaged i n  the  course of 
his employment by  the defendant D u r h a m  L a u n d r y  Company on 1 5  
March,  1935. 

A t  the  hearing before Commissioner Dorsett the defendants admitted 
t h a t  plaintiff was employed a t  the  t ime of the  alleged accident a t  a wage 
of less t h a n  $11.00 per week; t h a t  the  Travelers Insurance  Company 
was the carrier,  and t h a t  the  employer h a d  more t h a n  five employees at  
the t ime of the alleged accident. T h e  record fur ther  shows t h a t  a t  the  
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same time the defendants denied liability, for that  the matter was never 
reported, the employer had no knowledge that  the aceident existed until 
the notice was receired from the Industrial Commisr;ion, and that  all 
other matters a t  issue, except as then admitted, were d d e d .  

Commissioner Dorsett, after hearing the evidence, c3oncluded that  he 
was unable to find that  the plaintiff suffered an in jury  by accident 
causing the trouble complained of and denied the claim for compensa- 
tion. The plaintiff appealed to the Ful l  Commission and upon hearing 
before the Ful l  Commission an  award was entered as follows: "The 
Full  Commission directs that  the findings of fact, conclusions of law, 
and the award of J. Dewey Dorsett be vacated and set aside, and in lieu 
thereof finds that  the plaintiff, during the month of March, 1935, sus- 
tained an  injury by accident arising out of and in the course of his 
employment, in consequence of which he was totally disnbled for a period 
of six weeks, and that plaintiff's average weekly nage  was $11.00; 
wherefore, the Full  Commission directs that  the defendant pay plaintiff 
compensation for six weeks a t  the rate of $7.00 a week." (Immaterial  
recitals omitted.) 

This leaves the record in such condition as to make i t  impossible for 
us to determine the rights of the parties. The Ful l  Commission set aside 
such findings of fact as were made by Commissioner 1)orsett and a t  the 
same time failed to find the material facts a t  issue. 

C. S.. see. 8081 (nnn) ,  requires the Conlmission not only to make an 
award, but to likewise file with the award a statement of the findings of 
fact, rulings of law and other matters pertinent to the question a t  issue. 
This requirement has not been complied with. The finding "that plain- 
tiff,  during the month of Xareh,  1035, sustained an  in jury  by accident 
arising out of and in  the course of his employment" is a conclusion and 
involves a mised question of law and fact. -1pparently the Workmen's 
Compensation Act treats it as a conclusion of law. The Commission is 
required to find the facts and conclusions of law. Ordinarily, the only 
question of law arising in a compensation case is as to whether the 
a l l egd  injury,  if any. was sustained 11y accident arising out of and in 
the course of employment. The award is the judgment of the Com- 
mission. 

I n  respect to the facts inrolvecl i n  the cqlaim for compensation, it is 
clcarly apparent from the statute that  the Legislature liltended that  the 
Industrial Comnlission should proceed more as a referee than as a jury, 
the difference being that the findings of fact by the Commission are con- 
clusive if there is any evidence to support them, whereas the findings 
of fact by a referee are subject to review. I t  is the cuty  of the Com- 
mission to make such specific and definitt. findings uoon the evidence 
reported as will enable this Court to determine whether the general find- 
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ing or conclusion should stand, particularly when there are material 
facts a t  issue. We do not mean to hold that specific and definite find- 
ings of fact are required in every case, as cases may arise where the 
evidence is short and unconlplicated or uncontradicted, or  in which the 
facts are admitted. I t  would be thr  better practice, however, for the 
Commission to comply with the statute. To do so would certainly mate- 
rially aid this Court in reviewing appeals. Speaking to the subject of 
a similar award, C r o s b y ,  J., in J l a f h e w s o n ' ~  cclsr, 116  S. E.  (Mass.), 
831, says in pa r t :  "Manifestly a finding by the committee that an 
injury arose out of and in the course of the employment in a given case, 
without any other finding and without report of the evidence presented 
to the committee, would not be a compliance with P a r t  3, sec. 7, as i t  
would be impossible for this Court to determine upon appeal whether 
there was evidence to support such finding. So, in thiq case, where 
findings of fact are made based upon the testimony of witnesses whose 
credibility is to be determined by the committee, and where different 
inferences of fact may be drawn from the evidence, it is not wfficient 
merely to embotlg the testimony in the report with a finding that the 
injury arose from and in the course of the emploginent. . . . I t  was 
the duty of the committee to make such specific and definite findings 
upon the eridcnce reported as mould enable this Court to determine 
whether the general finding should stand. . . . 

"The act should be construed liberally, to the end that  rights of parties 
may be fully protectecl. On the other hand, it should not be so inter- 
preted, or the procedure thereunder he of such a nature as to jeopardize 
tlle substantial rights of either party." Dohcr t y ' s  case,  222 &lass., 98 ,  
109 N. E., 887; X a d d ~ n ' s  rase,  222 Mass., 487, 111 N. E., 379; L. R. A, 
1916-D. 1000; RozclX's c o w ,  200 X. E., (Mass.), 903. 

I n  Jladclrn ' s  casr ,  s u p r a ,  refrrring to a report containing only the 
conclusion of the committee, it  is said : "I t  simply is a categorical repe- 
tition of the words in the statute by which the result is reached entitling 
the employee to compensation, without a statement of what the personal 
injury was, out of which grows tlle right to money payments." 

I n  this proceeding the defendant interpows tlle defense of want of 
notice. T11c statute provides that  the employee, or his representatire, 
shall immediately on the occurrence of an  accident, or as soon thereafter 
as practicable, give or cause to be given to the employer a written notice 
of the accident, and the employee shall not be entitled to physicians' 
fees, nor to any compensation which mag have accrued under the terms 
of this article prior to the giving of such notice, unless i t  can be shown 
that the employer, his agent or representatire, had knowledge of the 
accident, or that the party required to give such notice had been pre- 
vented from doing so by reason of phyqical or mental incapacity or fraud 
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or deceit of some third person, but no compensation $,hall be payable 
unless such written notice is given within thir ty days after the occur- 
rence of the accident or death, uilless reasonable excust> is made to the 
satisfaction of the Industrial  Commission for not giving such notice, and 
the Commission is satisfied that  the employer has not been prejudiced 
thereby. 

ATon consfa t  the plaintiff sustained an  injury by accident arising out 
of and in  the course of his enlployment he is not enlitled to recover 
unless he can show that he has complied with the provisions of the 
statute in respect to the giving of a notice, or has sllo~vn reasonable 
excuse to the satisfaction of the Industrial Commission for not giving 
such notice and the Coinmission is satisfied that  the einployer has not 
been prejudiced thereby. S o  finding whatever is matie in respect to 
this controrerted issue. 

There is evidence that  the plaintiff suffered an in ju r j  growing out of 
an accident in the course of his employmc~nt. There is also evidence 
that lie was a t  the time suffering from a former malady cr  injury. I f  he 
su f fe rd  a n  injury by accident i n  the course of his employment, was said 
injury jndependent of the old malady or did it merely aggravate the 
sanle? As to this there is no finding, wllich, however is perhaps not 
near SO iinportant as a finding on the question of notice. 

We can veil understand h o v  the Commission inadvertently overlooked 
the fact that  they n e w  reversing and not affirming the report of the indi- 
vidual Commissioner and were thereby led into a failure to find the facts. 
This, however, docs not relie~ye the situation. The  rights of the parties 
herein cannot he determined until there has been an  adequate finding of 
facts. I t  tlierefore beconlcs necessary to vacate the judgment below and 
remand this proceeding to the Superior Court, to the e ~ t d  that  an  order 
may there be made, reconinlitthg the cause to the Industrial Commission 
with directions to find the facts and adjudge the rights of tlic parties 
thereon. 

E r ro r  and remanded. 

I. E. C A R P E S T E R  AND WIFE, FANNIE  C A R P E S T E R ,  r. J. W. CARPENTER 
a m  R. E.  O 'BRIAST AN) WIFE, I S E Z  VIRGIXIA O'BRIANT. 

(Filed 2 February, 1938.) 

1.  Judgments § 1- 
A judgmcnt by consent is in effect the contract of the parties entered 

1i11on tlic records with the si~nction and permissio~~ of the court, and it  
nli~st be construed in the same manner as a written conlract between the 
parties. 
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a. Mortgages § -Consent judgment i n  this case held not  t o  constitute 
equitabIe mortgage, but  to give plaintiffs only option t o  purchase. 

Pl:lintiffs mortgagors instituted :In action againit the mortgagee and the 
purchasers a t  the foreclosure snle, attacking the validity of the mortgage. 
A conient jndgment R-as mtered ill the action cleclnring that tlie mortgage 
wnc. valid, and that the pnrcliaser a t  tlic salc acquired a fee simple title 
"frilly freed, released and disch:lrged from any or a11 right, title or 
interest" of plaintiffs, l)nt p ro~id ing  that sl~onld plaintiffs pay a stipn- 
latetl sum to tlie purchaiers within a specified timr. the purcl~asers s11o11ld 
r\c.cnte tlecstl to plnintiffc Hcltl: 7'11~ tc,r~n\ of tlir c o l ~ w ~ l t  jlidgnl('i~t (lid 
not establish the relation of rnortgngors and mortgagees bct'seei~ plain- 
tiffs and the pnrcliasers a t  the foreclosure sale, but gave plnintiffc merely 
an option to purchase the property within a girnl  time. and upon their 
failure to tei~der the amount agreed within the time stipnlated. plaintiffs 
loye any right? thereunder. B I ~ I I I  1' Brnw' t  17. 130 S. C.. 135. cited and 
distinguished npon the difference of the intent of the parties nc gatliered 
from the language of the consent jndgment. 

3. Vendor and Pnrchac;er 5 7-Usually purchaser must  pay o r  tender pay- 
ment  within t h e  t ime specified i n  order  to  enforce contract. 

Options to sell land, being unilateral in their inception. are  to be strictly 
construed in faror  of the vendor. nnd it  \\ill be generally held that time 
ic. of the essencc, and that payment or tendcr of the amount :~grercl within 
the time specified is nece~snry to conrert the right to buy into a contract 
for sale. 

BARNHILL. J.. took no part in the consideration or decision of this case. 

APPEAL b y  plaintiffs f r o m  E r l - i n ,  .T., a t  October Civil Term,  1937, of 
DURIIAM. 

.lction to  h a r e  consent judgment declared a mortgage on, and for  sale 
of land,  and f o r  accounting for  rents therefrom. 

-I t  the t r i a l  helon tlw par tic,^, plaintiffs and defendants, waived t r i a l  
by j u r y  a i d  coiiiented tha t  tllc court hear  tllr rl-idcnce, find tlie  fact^, 
and rr1ldt.r juclg~nent therc~on. Tlicl court madc findings of fact  sub- 
stantially a s  follows : (1) Tn 1919 tlw plaintiffs I~ought  f r o m  defendant 
J. TIT. C n r p c i ~ t c r  a t ract  of laiitl arid agreed to pay  $2,300 therefor;  t h a t  
i n  1923.  hen plaintiffs had  paid $1,200 on the purchase price, J. TV. 
Carl)eiiter matlr a dcetl to t l i ~ m  a11d t l ~ q  e x c ~ l i t r d  to  llim a mortgage 
deed to *ecure tlie h l a n c c  of t h r ~  pnrc-ha~e  price. tTpoll default i n  the 
11aynlent tlierrof. J .  TV. Carliclitcr foreclosed the ~ i ~ o r t g a g e ,  and on 
16  Se~,ternhri*. 1932. sold the land. ni ter  due pu1)lication of notice of 
sale, a t  public auction, nl lcn tlic tlcfentlaiits R. E. O'Briant  a i d  wife 
hecaiiie the purcliaicrs, ant1 puriuirnt thercto cJ. IT. ( 'arpe~ltcr  as mort- 
gagee executed rlccd to tliem. ( 2 )  The plaintiffs ~ ~ i s t i t u t e d  a n  action i n  
the Superior  Cour t  of Durhani  C'ounty against J. T. Carpenter  and 
R. E. O'Briant  to have the  said mortgage deed declared to be a forgery. 
, , I h e  case was tried on the ciiigle i s w e  of forger?. T h e  j u r y  found 
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against the plaintiffs, and judgment was signed a t  the October-November 
Term. 1932, declaring the mortgage to he ~ a l i d .  ( 3 )  Thereafter, in 
1932, the plaintiffs instituted another action in  said court against J. IT. 
Carpenter and R. E. O'Briant involving the same l a rd  and embracing 
the same allegations as were made in the first action, and npon issues 
joined, the case came on for tr ial  a t  the March Term, 1934, before 
Judge Clayton Moore. During the progress of the .rial a settlement 
was agreed upon between plaintiffs and defendants thtvein and a judg- 
ment dated 23 March, 1034, was entered viith the const.nt of, and signed 
by, plaintiffs and defendants in person and their respective counsel, in 
which judgment the following pertinent recitals appear : 

('-ind it further appearing to the court that  all pariies to this action 
have agreed upon a settlement of all the matters and things in contro- 
versy between them and have likewise agreed that  this judgment shall be 
filial adjudication of all issues or questions of fact ~ e r t a i n i n g  to the 
validity of the mortgage from I. E. Carpenter and wife, Fannie Carpen- 
ter, to Jno.  W. Carpenter, dated 13  April, 1923, recorded in Mortgage 
Book 56, p. 414, registry of Durham Connty, and shall likewise be a 
final adjudication of the indebtedness due thereon and the power of the 
said Jno. W. Carpenter to sell the land described therein; and it further 
being agreed by all parties hereto that  t h ~  sale of sailrl property under 
said mortgage on 1 6  September, 1932, by Jno.  W. Carpenter, mortgagee, 
to R. E. O'Briant and wife, Inez Virginia O'Briant, u a s  and is a valid 
and legal sale a i d  the deed was made by the said Jno.  W. Carpenter, 
mortgagee, to R. E. O'Briant and wife, Inez Virginia O'Briant, dated 
5 October, 1932, duly registered in Deed Book 105, p 602, registry of 
Durham County, was sufficient to, and did, convey to said R. E. O'Briant 
and wife, Inez Virginia O'Briant, the land described therein in fee 
simple fully freed and discharged of and from any and all right, title or 
interest therein of I. E. Carpenter, and/or his wife, Fannie Carpenter, 
and/or their heirs and assigns : I t  is now, therefore, eupressly found as 
facts that  all of the rccitals contained in this judgm(wt are true and 
are, 1)y consent, finding of fact by the court." Thereupon Judge Xoore, 
by consent of the parties aforesaid, adjudged tha t :  (1) The sale under 
the mortgage deed is valid in all respects; ( 2 )  the decd from Jno.  W. 
Carpenter, mortgagee, to R. E. O'Briant and ~vife,  Inez Virginia 
O'Briant, conveyed in fee simple the land so sold to them and they are 
the owners thereof in fee simple "fully freed, released, and discharged 
from any and all right, title or interest of I. E. Carpenter and/or his 
wife, Fannie Carpenter, and/or their heirs"; and (3 )  '!If the said I. E. 
Carpenter and wife, Fannie Carpenter, shall pay to R. E. O'Briant and 
wife, Inez Virginia O'Briant, within five (5)  months from the date of 
this judgment, the sum of five hundred and fifty and no/100 ($550.00) 
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dollars, in cash and shall assume all taxes outstanding and unpaid 
against said property, including taxes for the year 1934, then and in that  
event the said R. E. O'Briant and wife, Inez Virginia O'Briant, are 
ordered to execute and deliver a deed to said I. E. Carpenter and wife, 
Fannie Carpenter, conveying said property to them in fee simple, said 
deed to be made without warranty as to title, or against encumbrances, 
but to convey all the right, title and interest in the property which is 
owned by said O'Briant and wife as herein above declared; however, in 
the event the said I. E. Carpenter and ~vifc, Fannie Carpenter, shall 
fail to pay to said R. E. O'Briant and wife, Inez Virginia O'Briant, the 
said sum of $550.00 in cash, and assume the payment of all taxes unpaid 
against said property as above set out and declared, on or before five 
(5 )  months from date of this judgment, the said O'Briant and wife shall 
be not required or obligated to convey said property to said Carpenter 
and wife, Fannie Carpenter, and in that  event either the said I. 3:. 
Carpenter and wife, Fannie Carpenter, and their heirs shall be forever 
pe i luded  and barred from the right to hare  any conwyance made to 
them by said O'Briant and his wife, and said O'Briant and wife will be 
under no further obligation to convey said property to said Carpenter 
and/or his wife or to any of their heirs or assigns." 

The court below in the instant action further finds as a fact that  the 
plaintiffs did not tender to the defendants R. E. O'Briant and wife the 
$550.00 within the said period of 5 months from the date of said judg- 
ment, or a t  any other time, but did attempt, thereafter, 011 26 September, 
1935, by motion in the cause to compel the said defendants to execute 
deed to plaintiffs, which motion was heard before Judge Frizzelle, who 
made findings of fact and conclusions of law and rendered judgment 
adverse to plaintiffs, from which no appeal was taken; and that attor- 
neys for plaintiffs stated in open court that  plaintiffs relied upon judg- 
ment of 23 March, 1934, signed by Judge Moore. 

Upon the foregoing findings of fact the court below concluded that  the 
said judgment n.as intended to have, and has, the effect of a contract to 
convey, upon the conditions expressed therein, and was not intended to, 
and does not, constitute a mortgage, and is a valid and binding judgment. 

From judgment in accordance with the findings of fact and conclu- 
sions of law the plaintiffs appealed to the Supreme Court, and assigned 
error. 

Bennet t  B 111cDonald for plaintifis, appellants.  
1-icfor S. Hrynn t  ( o z d  ('. 1'. J o n  PS for d ~ f e n d a n  fs ,  nppellees. 

WINBORNE, J. D O  the terms of the consent judgment of 23 March, 
1984, establish the relation of mortgagors and mortgagees between the 
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plaintiffs and defendants, R. E. O'Briant and wife, purchasers a t  the 
mortgage foreclosure sale? This question is determinative of the case 
on appeal. The  court below answered "No." Wi th  this we agree. 

"A judgment or decree entered by consent is not the judgment or 
decree of the court so much as the judgment or decree of the parties, 
entered u ~ o n  its record with the sanction and ~~ermiss ion  of the court, 
ant1 being the judgment of the parties i t  cannot be set aside or entered 
without their consent." E l l i s  I.. E l l i s ,  193 X .  C., 216, 136 S. E., 360, 
and cases cited. 

The judgment is, therefore, to be construed in  the same way as if the " - 
parties had entered into the contract by writing duly signedWand deliv- 
ered. B u m  v. B r a s ~ c e l l ,  139 N. C., 135, 51 S. E., 927. 

The parties have agreed and declared that  the sale under the mortgage 
deed executed by plaintiffs to J .  W. Carpenter is valid in all respects, 
and that  R. E .  O'Briant and wife, who purchased a t  that sale, acquired 
a fee simple title "fully freed, released and discharged from any or all 
right, title or interest" of plaintiffs. Their language IS specific, plain 
and unambiguous. I n  their ordinary meaning the words used clearly 
express the intention of the parties. Nothing else appearing, R. E. 
O'Briant and wife are the owners in fee simple of the property in 
question. 

The right given to plaintiffs to have a deed made to them by O'Briant 
and wife for tlle property is no more than an option to purchase within 
a given time. The judgment contains nothing which obligates the 
plaintiffs to bug. I t  is an unilateral agreenic~nt, "mercly a right acquired 
by contract to accept or reject a present offer with n a limited or 
reasonable time." ;I l izel l  c. L u m b e r  L'o., 174 K. C., 68, 03 S. E., 436. 
"Contracts of this character, being unilateral i n  their inception, are 
construed strictly in favor of the maker, because the other party is not 
bound to performance, and is under 110 obligation to buy, and i t  is gen- 
erally held that  time is of the essence of such contract, and that  the 
conditions imposed must be performed in order to convert the right to 
buy illto a contract for sale." W i n d e r s  v. l i e n a n ,  161 S.  C., 625, 77 
S. E., 687. 

The case of B u n n  v. Braswe l l ,  s u p r a ,  upon which the plaintiffs rely, 
is distinguishable from the case a t  bar. The consent judgment there 
declared "that the defendant has an  equity to redeem the land" upon 
paymmt of a sum certain within a given time, otherwise to "stand 
absolutely debarred and foreclosed of and for any and all equity or other 
estate or interest in tlle premises." Speaking to the question, C o n n o r ,  
j., sa id :  "The term, 'right to redeem,' is appropriate to express the 
right, interest or estate of a mortgagor, and not a vertdee. When we 
speak of the interest of one in or right to real estate as an  'equity of 
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redemption,' which is sgnonynlous xvith 'right to  redeem,' we understand 
tha t  reference is made to the s tatus  of a mortgagor, not a rendee." 
There i t  was manifest  tha t  the  defendant had a n  equity i n  the  premises. 
B u t  i n  the case a t  bar  we do not h a r e  the  relationship of debtor and  
creditor. Tlie expressions "equity to  redeem," "equity of redemption," 
"right to  redeem," o r  words of like meaning, a r c  not used here. 

T h e  judgment below is 
Affirmed. 

BARKHILL, J., took 110 p a r t  i n  the consideration or  decision of this case. 

OTIS V. POWERS, ADMINISTRATOR, V. S. STERNBERG & CO3IPANY ET AL. 

(Filed 2 February, 1938.) 

Automobiles §§ 21, 18d: Negligence 9 7-Intervening negligence of driver 
held to preclude recovery for death of guest on contention tliat defend- 
ants were negligent in parking truck on highway. 

This action was instituted to recover for the death of plaintiff's intes- 
tate, who was killed while riding ns a guest in an automobile. The evi- 
dence tended to shov that a s  thc driver of the car in ~vliicli intestate w:ts 
riding approached n curve he saw on the straightaway from the curre a 
car standing on one side of the highway and another car in the ditch on 
the other side of the highway, aiid n trnck parked on the right side of the 
highway, ~ a r t l y  on the hard surface, altont 100 fcct further OII ,  that he 
passed the first two cars in safety, tliat lie then saw another car approach- 
ing him from the opposite direction. put on his br:il;cs and put his car 
into second gear in order to avoid hitting the ny)proncliing car, causing his 
car to skid on the ice-covered highway for some distance and hit the 
parked truck with such force a s  to kllOck it  fire or ten feet up the Iiigh- 
way, and 1;illing plaintiff's intestate. The eridence disclosctl that the 
drirer of the car had knowledge of the icy contlition of the high'rvay. 
Plaintiff instituted this action against the owner and the driver of the 
truck, contending that- the negligence in parlrillg the truck on the I~ighu-ay 
was the prosininte cause of intestate's death. Nc7d: Conceding that  
there was negligence in parking the truck, the evidence discloses that the 
actire negligence of the driver of the car was the real, efficient cmlse of 
the accident. insnlating tlefendants' negligence, nnd defendants' motions to 
nonsuit should have been granted. 

, ~ P P E A L  117 defelidants f r o m  Clement ,  J.. a t  A p r i l - X a g  Term, 1937, 
of HEXDERSOX. 

C i r i l  action to  recover damages for  plaintiff's intestate's death,  
alleged to h a r e  been caused by  the negligence of the defendants. 
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The record discloses that  on the afternoon of 27 Xovember, 1936, 
about 3 :30 or 4 :00 p.m., plaintiff's intestate met her death while riding 
as a guest in a Ford coupe with J .  H. Bedenbaugh, his wife and plain- 
tiff's intestate's sister. The car mas owned and operated by J. H. 
Bedenbaugh, and all four were sitting on the one seat. They had driven 
from Greenrille, S. C., to AIsl~eville, N. C., on the morning of the same 
day and were on their return trip, when the fatal  accident occnrred just 
around a curve south of "3Iountain I Ion~e"  on the AIsllel~ille-IIenderson- 
ville highway. 

The road was slick, ~ i t h  ice and snow on the paremeat a t  nearly all 
the places where i t  was shaded by trees, and there wta ice on the curye 
and straightaway leading from the curl-e to the scene of Ihc fatal  injury. 
'Twas a clear, cold day, wind blowing, sun shining. 

-1s Bedenbaugh approached the curve he saw a Cherrolet automobile 
stailcling on the left shoulder of the road, ( 2 )  a Packard car partly 
turned over in the ditch, on the opposite sidc, and a little further down, 
( 3 )  a one-and-one-half-ton Chevrolet truck standing off slightly on, or 
considorably on, the right-hand side of the concrete road about 100 feet 
of where the Packard was in the ditch, and about fifty feet north of an 
intersecting road. There was also present a nunlber of people, perhaps 
a dozen, who had gathered about the scene of an  accident in which these 
three motor vehicles were inrolved. 

Bedcnbaugh passed between the first t~l-o cars in safety, but as he 
approached the truck lie saw a car, driven by Xrs .  Henry  Fisher, coming 
in the opposite direction; and in order to avoid a collision with her car, 
he applied his brakes, threw his car into second gear, which caused it to 
skid al.ound on the ice sidewise and hit the rear of the truck with such 
force as to knock i t  quite a distance, from five to twenty-five feet, demol- 
ished his own car, and instantly killed pl:&~tiff's intestate, who was 
sitting on his right, nest to the door. 

The evidence is in sharp conflict as to the speed of Bedenbaugh's car. 
Several witnesses say thir ty or thirty-five miles a n  hour ;  others put it 
a t  fifty or sixty miles. Mr. Renfrov,  witness for plaintiff, testified: 
"I saw the Ford coming; I knew i t  mas s lkk  there, anc was afraid he 
was going to hare  a wreck." Bedenbaugh testified: " C  hit the truck 
with niy car so hard i t  was knocked from my car 5 or 10 feet up  the 
road. . . . I could hare  stopped if there had been no ice there. 
. . . My car skidded 25 or 30 feet after 1 applied the brakes." De- 
fendants' evidence is that  it skidded much farther. 

The truck belonged to S. Sternberg 6: Company and was being driven 
by T a f t  TC'. Wallis. The Chevrolet and Packard had "sideswiped" each 
other, and as a result the Cherrolet struck the left front fender and 
bumper of defendant's truck, mashed them down upo:? the tire and 
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incapacitated the vehiclr, making it necessary for Wallis to lift them 
from the nheel, which he did, and then drore his truck 100 feet south 
to get it off the road. I Ie  stopped there, set the hand brake, placed the 
shift in low gear. and ~ ~ ~ e i i t  back to adjust the accident with the drivers 
of the Chevrolet and Packard carb. They liad been in conversation 
from fire to fifteen nlinutes when the Ford came around the curve. 
Wallis testifies that  he flagged Bedenbaugh, but his signal was ignored. 
This is dcnied by Bedenbaugh. There was a liquor bottle in Beclen- 
baugh's car. H e  admits having taken a drink early that  morning, but 
says it had no influence upon him. H e  had liquor on his breath after 
the accident. 

Both defendants demurred to the evidence and nlored for judgment 
of nonsuit. Overruled; exception. 

The caqe was submitted to the jury on the usual issues of negligence, 
contributory negligence and damages. which resulted in verdict and 
judgment for plaintiff. 

Defendants appeal, assigning errors. 

N .  ill. R e d d e n  a n d  J .  E. Sh ipmur i  l o r  p l a i n t i f ,  appellee. 
S m u t h e r s  d X e e k i n s  f o ~  defordtr~l ts ,  nppell(znfs.  

S T A C ~ ,  C. J., after stating the facts : Thc case is controlled by the 
decision in Snlr th  1 % .  N i ~ l k ,  211 S. (I., 725, 192 S. E., 108, which was 
rendered after the trial of the prei.ent c a u v  in the Superior Court. 

Even if it  be conceded that  dcfcndant's truck was negligently parked 
on the side of the road, Yn~itJ11citL I-. l ' i~te ( ' ( I . ,  200 S. C., 519, 157 
S. E., 612; Pentlcr v. T r u c k i n g  ( lo . ,  206 S. ('., 266, 173 S. E., 336, 
which may be doubted on the factc revealed by the record, S f t r l l i i~gs  r .  
T r a n s p o r t  Co., 210 K. C., 201, 155 S. E.. 6-13, still it  would scern that  
the active negligence of the driver of the Bedenbaugh car was the real, 
efficient cause of plaintiff's intestate's death. X c S a i r  1 % .  Kilnler ( ' 0 . .  

210 N .  C., 65, 185 S. E., 481; 13cuc7~ 1.. P n f f o r t ,  208 N. C., 131, 179 
S. E., 446; I I u / i e y  1 .  L i , i c d n / o ~ i ,  20; S. c'.. 282. 1 7 6  S. E., 5 7 3 ;  I1urII.e 
I.. C'otrch Co., 195  S. C'., S ,  130 S. E., 636;  l l ~ i y l l c  \ 1 .  Lltficc>r, I';!) S. ('.. 
841, 128 S. E., 145. 

There are a fen physical fact5 TI-hich speak louder than some of the 
witnesses. The force with rrhicll the Bedenbaugh car ran into the 
truck, nit11 i t i  attclldarit destruction and d e ~ t h ,  eqtablishcs the negli- 
gence of the dr i rer  of tlie car a5 the prosinlate cause of the injury. 
Llriiier 2'. I?. R., 205 N. C., 329, 1 7 1  8. E.. 342; I l i t ~ n n n t  2'. R. K., 202 
S. C.. 489, 163 S. E., 555; I l c r m u ~ r  1 , .  I?. R., I 9 7  S. C., 715, 150 S. E., 
361. 

S o r  is it niaterial nhethcr T a l l i s  flagged Bedenbaugh. Every ap- 
pearance indicated that  he was running into a zone of danger which he 
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must have secn. Burke 7%. Coach C'o., szcprn. Others saw it, if he did 
not. Xoreover, he was familiar with the icy condition of the road, 
having passed over it only a few hours before. RoXer 1 , .  R. R., supra; 
I1anc.y 7'. Linc-olnfon, s~cprcc. H e  says himself tha1 he could have 
stopped but for the ice. 

The parking of the truck, if a remote clause, was not the proximate 
causc of the injury. ( ' roc-cr  I . .  ('otfoil Jfills, 196 S. C.. 330, 145 S. E., 
570. The conduct of Wallis would have produced no claniage but for the 
active intervening negligence of Bedenbaugh. This exculpates the de- 
feadrints. George 1.. R. R., 207 N. C., 457, 177 S. E., 324; Bol t  c. 
R. R., 201 S. C., 638, 161 S. E., $6. 

Speaking to the applicable principle in Kline 1 % .  Xoyer, 325 Pa., 357, 
191 -L, 43, 111 Al. L. R., 406, the Pennsylvania Supreme Court formu- 
lated the following as a practicable and workable stateinent of the rule : 
"T l iwe  a second artor has hecotne aware of the existerm of a potential 
dangw created by the negligence of an  original tort-feasor, and there- 
after, by an  independent act of negligence, brings ahoui an accident, the 
firit tort-feasor is reliered of liability, because the conslition created by 
liim n-as merely a eirrcunlstance of the acc4ent  and ~ ~ o t  its proximate 
cause. TThere. ho~vever, the second actor does not beromc apprised of 
such danger until his own negligence, added to that of the existing 
perilous condition, has made the accident inevitable, the negligent acts 
of the two tort-feasors are contributing causes and proximate factors in 
tlic liappei~inf: of tlic accident and impose liability upon both of the 
guilty parties." 

Tested by this criterion, i t  would seem that  plaintiff's intestate's 
death, which was a most unfortunate occurrence, by correct interpreta- 
tion of the record, is properly attributable to the heedless conduct of the 
driver of the car in which she was riding. Bclllinger 2.. Thomas, 195 
S. C., 517, 142 S. E., 761; 22 R. C. L., 132. Xis  was not the "normal 
response" of a reasonably prudent man to the circurnstances as they 
appeared, but rather the "extraordinarily negligent" act of a careless 
driver-in the language of the Restatement of Torts, secl. 447. 

I t  is conceded that  the instant record, like that  of Quinn v. R. R., 
post, 48, presents a border-line case in which the rule is difficult of 
application. X. R. r .  liellogg, 94 U. S., 469. 

The motion of defendants for judgment of nonsuit should have been 
allowed. 

Reversed. 
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STATE r. A. E. SPITET. 

(Filed 2 February, 1935.) 

1. Criminal Law 11-Common law misdemeanors punishable by impris- 
onment in penitentiary under C. S., 4173, are made felonies by C. S., 
4171. 

While an attempt to commit a felony is a misdenleanor, when such 
miidcmemior is infamous, or done in secrecy and malice, or with deceit 
and intent to defraud, it  is punishable by imprisonment in the State's 
Prison. C. S., 4173, and 1s made a felony 1)s C .  S., 4171, and an attempt 
to commit the crime against natnre, C.  S , 4336, is infamous and ic, punish- 
able by impriwmnent in tlie State's Prison as a felony nitliin the clefini- 
tion of C. S., 4171. 

2. Attorney and Client a 1-Courts have inherent power to disbar attor- 
neys found to be unfit and unworthy to practice law. 

C .  S.,  204, 203, restricting the power of courts to disbar attorneys, were 
repealed by v c .  20, c11. 210, Public Law? of 1933. m ~ d  the statutory 
n~ethod of disbarment, prorided by the Act of 1933, is not exclusive, but to 
tlie contrnry recognizes the inherent power of the courts, and the courts 
linrc jnricdirtion to order the diibnrmcnt of an attorney upon his con- 
viction of an infamous midemeanor, conrerted to a felony by C. s., 4171 
and 4173. 

3. Attorney and Client 3 15-Court has inherent power to order copy of 
tlisbarnwnt order to be certified to State granting license by comity. 

Wlim a licenie to practice law issned by this State is rerolied, it  is  
propcr for tlw court to direct that a copy of the judgment and order be 
certified to a state which had granted the attorney the right to practice 
therein by comitr. the order not purporting to reroke the licmse granted 
hy snch other state. 

An order dislnrring an attorney upon his conriction of a felony is not 
additional punishment, bnt is entered a? a protection to the public. 

,\PPEIL by  the dcfcndwnt f r o m  P a r k ~ r ,  J.. a t  M a p  Term,  1937, of 
DCRHAM. S o  error .  

Attorney-G~neral Seawell and ,Issisfanf Sfforney-General McMullan 
for the S f a f c .  

R. 0. Elserett nnd J .  Grocer Lee for defendant, appellanf. 

S C ~ I E N C I ~ ,  J. T h e  defendant was tried upon a bill of indictment 

charging h i m  with a r iolat ion of C. S., 4336, i n  t h a t  he did unlawfully, 
willfully, and feloniously commit the  abominable and  detestable cr ime 
against na ture  ~ r i t l i  mankind,  to  wit, a thirteen-year-old male person. 

T h e  ju ry  returned a ~ e r d i c t  of "Guilty of a n  at tempt to  commit a crime 
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against nature." The judge sentenced the defendant to confinement in 
the Central Prison for a period of not less than fire nor more than eight 
years, and entered an  order striking the name of the defendant from the 
roll of attorneys practicing before the courts of the State of North 
Carolina, and directing that  his license to practice law be returned to 
the Supreme Court which issued it, and directing the clerk to certify 
a copy of the order of disbarment to the Court of Appeals of the State 
of Trirginia, which had issued, by comity, a license tc, the defendant to 
practice lam in the courts of the State of Virginia. To  the judgment 
and order of the court the defendant reserved exceptions. 

The defendant contends that  since he was found guilty of only an  
atteinpt to commit the felony against which the statute enveighs, that  
he was convicted of only a misdemeanor and could n3t be sentenced to 
imprisonment in the Central Prison. With this contention we cannot 
concur. 

While a criminal intent to commit a felony accompanied by some act 
done amounting to an  attempt to accomplish the purpxe,  without doing 
so, is a misdemeanor, S. u. Jordan, 75 N. (I., 27, C. S., 4173, reads: "A11 
misdemeanors, where a specific punishment is not prescribed, shall be 
punished as misdemeanors at  common law; but if the offense be infa- 
mous, or done in secrecy and malice, or with deceit and intent to defraud, 
the offender shall be punished by inlprisonment in the county jail or 
State's Prison for not less than four months nor more than ten years, 
or shall be fined." 

The offense of which the defendant was conricted, namely, an attempt 
to commit a crime against nature, is infamous, and 1 herefore could be 
punished by impriso&nent in the State's prison for a period of ten 
years or less. 

C. S., 4171, reads: "A felony is a crime which is or may be punish- 
able by either death or imprisonment in  the State's Prison. Any other 
crime is a misdemeanor." Since the offense of which the defendant was 
convicted could be punished by imprisonnient in the State's Prison, the 
offense is made a felony by C. S., 4173. "The Code, sec. 1097 (C. S., 
4173), provided that misdemeanors created by statute, where no spe- 
cific punishment was prescribed, should be punished as a t  common law;  
and further enacted that as to misdemeanors that were infamous, or 
done in secrecy and malice, or with deceit and intent to defraud, the 
offender might be punished by imprisonn~ent in the county jail or peni- 
tentiary. This, by virtue of the subsequeut Act of 1891, ch. 205 (C. s., 
4 1 i l ) ,  made the classes of misdemeanors thus subjecied to punishment 
in the penitentiary, felonies." 8. v. ilIallc~ft, 125 N. C., 718. 

The defendant contends that  the court exceeded its authority when i t  
ordered that the name of the defendant be "stricken from the rolls of 
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attorneys practicing before the courts of the State of S o r t h  Carolina, 
and that  his license to practice law in the State of Kor th  Carolina be 
returned to the Honorable, the Supreme Court of North Carolina, which 
issued it." TTTith this contention n e  cannot concur. 

As was said in I n  the J fa t ter  of Ebbs,  150 N.  C., 44, "We do not enter- 
tain any doubt that, in the absence of restrictive legislation, the courts 
have an inherent power to strike from their rolls names of attorneys who 
are found by reason of their conduct unfit and unworthy members. The 
decisions to this effect are numerous and uniform." .is was also said in 
IIaywood,  Ex pnrfe ,  66 N .  C., 1, "The Act of 1871 takes from the court 
the common-law power to purge the bar of unfit members, except in 
specified cases, and it fail? to provide any other power to be used in its 
place." The Act of 1571, which became C. S., 204 and 205, was 
repealed eo n o m i n ~  by section 20, chapter 210, Public ,lets 1933, and 
thereby the restriction upon the inherent power of the courts to strike 
from the rolls the names of unworthy attorneys was removed. 

While the Act of 1933, being an  act to organize The North Carolina 
State Bar, provides a mc.thod and procedure for disbarment of attorneys, 
such method is not exclusive, and does not fetter the courts in the exer- 
cise of their inherent power to disbar unworthy attorneys. T o  remove 
any doubt as to the method of disbarment of attorneys provided therein 
being a restriction upon the courts, the * k t  of 1933 was amended by 
section 4, chapter 51, Public Laws 1937, by adding thereto section 18a, 
which reads: ('Nothing contained in this act shall be construed as dis- 
abling or bridging the inherent powers of the court to deal with its 
attorneys." 

A l s  mis said by the present Chief J u s f i c ~  in discussing a proceeding 
brought under the Act of 1933, "There are two methods by which an 
attorney may be disbarred : (1 )  The one judicial. dtforney-General  I ? .  

Gorson, 209 S. (1., 320, 183 S. E., 392; dftorney-General  v. Il'inburn, 
206 S. C., 923, 175 S. E., 498; It1 re Stiers, 204 N.  C., 45, 167 S. E., 
382. (2)  The other legislative. I n  re Parker,  209 N. C., 693, 154 
S. E., 532; ( 'omnri f fee on Griecances 1). Sfr ick land ,  200 K. C., 630, 158 
S. E., 110." I n  re TT'esf, 212 S. C., 189. 

I n  the Gorson case, supra, the license to practice law was revoked of 
one who had fraudulently concealed from the court the fact that he had 
been disbarred by the courts of another state, and had fraudulently 
represented that lie had studied law two years in this State to qualify 
himself to take the examination for license. I n  the W i n b u r n  case, 
supra, the license to practice law granted to Winburn was ordered re- 
roked when it was made to appear that  he had made false statements in 
his application for admission to practice in the Supreme Court of the 
District of Columbia and in the Supreme Court of the United States. 
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These proceedings were taken by vir tue of' tlie inherent  power of the  
court to  revoke a license to practice l a y  of one who has shown himself 
unworthy of such license. 

I n  the  instant  case i t  having appeared to the court  tha t  the  defendant 
was gui l ty  of a n  infamous misdemeanor, converted to  a felony by C. S., 
4171, and  C. S., 4173, the court  by  vir tue of i ts  inherent  power was 
authorized to order  his name stricken f r o m  the  rolls of a t torneys and  his  
license to  practice l aw i n  the  S t a t e  of S o r t h  Carol ina returned to t h e  
Supreme Cour t  which issued it .  

Tho  order of disbarment  is not entered as additional punishment to  
the defendant, but  as  a protection to the  public aga i r s t  a n  unworthy 
practitioner. In  the X a t f e r  of Ebbs, slrprn. 

T h e  order  of the  court does not purpor t  to  revoke tlie license of the  
defendant to  practice l aw i n  the  S t a t e  of Virginia, bu t  s imply directs 
tha t  a copy of its judgment and  order  be certified to  tllc Supreme Cour t  
of Virginia .  This  the  court was authorized to do 1). r i r t u e  of i t s  
inherent  power, since i t  was made  to appear  t h a t  the defendant  had  been 
granted license i n  the  S ta te  of Vi rg in ia  by comity to  the  S ta te  of 
N o r t h  Carol ina.  

I n  the  judgment and order of the Superior  Cour t  KC, find 
N o  error .  

ESTHER ASN QUINN, BY HER XEXT FRIEND, HELES DOVER QUINN, v. 
ATLASTIC & YADKIN RAILWAY COMPANY ET AL. 

(Filed 2 February, 1938.) 

1. Automobiles § 21: Railroads 3 9- 
Defendant railroad company's motion to nonsuit on the ground that 

the evidence s h o ~ e d  that the negligence of the driver of the car in which 
plaintiff was riding as  a guest mas the sole proximate cause of the acci- 
dent, held properly overruled on authority of Brozc?z v. R .  R., 208 N. C., 57. 

2. Same: Segligence 8 '?-Negligence of third pel-son wh~ich is sole proxi- 
mate  cause of injury insulates negligence of defendant. 

Plaintiff was riding as  a guest in an antomobile and was injured in a 
collision between tlie car and a train a t  a grnde crossing:. The negligence 
of the drirer of the car was admitted. Thtl court instructed the jury that 
the negligence of the driver would constitute the sole proximate cause of 
tlie injury, esculpating the railroad company, if i t  n e r e  palpable and 
gross. Held: The instruction constitutes error entitling the railroad com- 
pany to a new trial. since the negligence of the driver need not be palpa- 
ble and gross in order to insulate the negligence of the railroad company, 
but woulcl be sufficient for this purpose if i t  were the sole proximate cause 
of the injury. 
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3. Railroads 3 7- 
A tr:iveler has the right to expect a train to give timely ~varning of its 

approach to a grade crossing, hut absence of snch warning docs not Tar- 
rant him in assuming that no train approacl~eh. nor relieve him of the 
duty to  keep a proper lookout. 

4. S a m c F a c t  that vie\% of crossing is partially obstructed does not re- 
lieve driver of duty to keep proper lookout. 

A railroad crossing is of itself a not~ce of danger, and a traveler 1s not 
relieled of his duty to keep a proper 1ool;out by the fact that the riew 
of approaching trainr is partially obstructed, and an instruction that if 
the railroad co~npany failed to keep its right of way adjacent to the 
cro\sing reasonably free from ol)qtruction<, or if the driver of the car in 
which plamtiff was ridlng as a guest wa\ lulled into security by such 
failure, to answer the issue of the negligence of the railroad company in 
the affirmative, constitutes rerersible error. 

 ah^^^^ by Atlantic & Yadkin Railway Company from A r ~ n s f r o ~ l g ,  J., 
at Y a y  Term, 1937, of GUILFORD. 

Civil action to recover damages for personal injuries, alleged to have 
been caused by the joint and concurrent negligence of the defendants. 

The record discloses that  on the afternoon of 7 Sorember.  1935, 
plaintiff and a student friend were riding as irlrited guests with C. W. 
Simmons in his Terraplane automobile when it was hit by a train oper- 
ated by the defendant railway company a t  what is known as the C'orn- 
~vallis Road crossing in the city of Greensboro, resulting in serious 
injury to plaintiff. The purpose of the tr ip was to gire the young ladies 
a ride around the city. C. W. S i n ~ n l o n ~  was a t  the time employed by 
defendant partnership, Oettinger Lumber C'ompany. 

I t  appears from the plaintiff's evidence that the train approached the 
crossing a t  a speed of 25 or 30 miles an  hour without signals or warning 
of any k ind;  and that  plaintiff's view was obstructed by reason of a 
fence, shrubbery, rosebushes and bus station on defendant's right of way. 

I t  is also in evidence that  C. MT. Simmons stopped his automobile 40 
or 50 feet from the crossing; neither saw nor heard the t r a in ;  proceeded 
from this point, in second gear, a t  a speed of 12 to 15 milea an  hour, and 
he says: "The first knowledge that  I had of the presence of this engine 
and train was when I was on the track and it hit me. . . . That lvas 
the first time that  I knew there was a train anywhere about." 

The automobile xvas equipped with a radio, but n.as not turned on 
according to plaintiff's testimony. Defendant's eridence is, that imme- 
diately after the collision it lvas playing loud enough to interfere with 
conversations between persons standing near the car. 

Defendant's evidence is also to the effect that the fence, shrubbery and 
rosebushes on defendant's right of way were not more than five feet high; 
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that  the view from the highway was not obstructed, and that ample and 
timely warning was given of the train's approach. 

ITpon the call of the case for trial, the plaintiff suffwed a voluntary 
nonsuit as to the defendant partnership, Oettinger Lumber Company, as 
C. W. Simmons was not about the business of his employers at  the time 
of the injury. Liverman 2.. Cline, 212 S. C., 43, 192 S. E., 549; Dicker- 
son v. Refining Co., 201 N. C., 90, 159 S. E., 446. 

After the evidence was in, the plaintiff announced that  she would take 
a voluntary nonsuit as to C. W. Simmons. Defendant railway company 
objected ; objection overruled ; exception. 

The defendant demurred to the evidence and moved for judgment of 
nonsuit. Overruled : exce~tion.  

The case was then submitted to the jury on the usual issues of negli- 
gence, contributory negligence and damages, which r e d t e d  in verdict 
and judgment for plaintiff. 

Defendant railway company appeals, assigning errors. 

B. L. Fentress, R. R. King, Jr., and Harry Rockzuell for plaintiff, 
appellee. 

Hohgood & Ward and Francis I. Anderson for defendant, appellant. 
Stern & Stern for defendant Simmons. 

STACY, C. J. The defendant's demurrer to the eviderce or rnotion for 
judgment of nonsuit was properly overruled on authority of Brown v. 
R. R., 208 N. C., 57, 179 S. E., 25, and Baglcell v. R. R., 167 S. C., 611, 
83 S. E., 814. 

The court instructed the jury that  if the negligence of Simmons was 
the sole proximate cause of plaintiff's injury, she could not recover of the 
railway company. I n  this, there was no error. P o w m  v. Sfernberg, 
ante, 41. H e  further gave four tests to be applied in determining 
whether Simmons' negligence was the sole proximate cause of plaintiff's 
injury. One was:  "The negligence of the driver must be palpable and 
gross." I n  this, there was error. Smifh 1 ) .  Sink, 211 N .  G., 725,  192 
S.  E., 108. I t  is true, the court was here quoting from Hinnant v. 
R. R., 202 K. C., 489, 163 S. E., 555, but what was said in that  case was 
addressed to the question of nonsuit, and not to matters for the jury. 
Moreover, the language may be inexact, or too strong, even on demurrer 
to the evidence. I t  is enough if the negligence of the driver be the sole 
proximate cause of the injury. Powers v. Sternberg, supra; Herman 
v. R. R., 197 N. C., 718, 150 S. E., 361. 

The court also instructed the jury that  Simmons 'had a right to 
assume that  reasonable and timely notice of the approach of defendant's 
train would be given." And fur ther :  "It  was the duty of the defendant 
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railway company to keep its right of way adjacent to the crossing reason- 
ably free from shrubs, vines, trees, houses, fences and other obstructions 
so that  the driver of the car in which the plaintiff was riding . . . 
would or could have had an unobstructed view of its railroad train ap- 
proaching from the north, and if the defendant railway company negli- 
gently failed to keep said right of way reasonably free from obstructions, 
. . . or if the plaintiff was prevented from seeing it ( the train) and 
was thereby lulled into security, . . . i t  would be your duty to 
answer the first issue (Yes.' " 

These instructions would seem to be mom favorable to the plaintiff 
than any heretofore sanctioned by the decisions or as warranted by the 
circumstances of the case. We have said that  a traveler has the right to  
expect timely warning, So r ton  c. R. R., 122 N. C., 910, 29 S. E. ,  886, 
but the failure to give such warning would not justify the traveler i n  
relying upon such failure or in assuming that  no train was approaching. 
I t  is still his duty to keep a proper lookout. Harrison 21. R. R., 194 
N. C., 656, 140 S. E., 598; IIolton v. R. R., 188 N. C., 277, 124 S. E., 
307. "A traveler on the highway, hefore crossing a railroad track, as a 
general rule, is required to look and listen to ascertain whether a train 
is approaching; and the mere omission of the trainmen to give the ordi- 
nary  or statutory signals will not relieve him of this duty." Four th  
headnote, Cooper v. R. R., 140 N. C., 209, 52 S. E., 932. 

Kor  has it been held that  a traveler is entitled to "an unobstructed 
view" of a train as i t  approaches a crossing, or that  he may be "lulled 
into security" by an  obstructed view. Jloore v. R. R., 201 S. C., 26, 
155 S. E., 556; Pe r ry  r. R. R., 180 S. C., 290, 104 S. E., 673. "A rail- 
road crossing is itself a notice of danger, and all persons approaching i t  
are bound to exercise care and prudence, and when the conditions are 
such that a diligent use of the senses would have avoided the injury, a 
failure to use them constitutes contributory negligence and will be so 
declared by the Courtn--Brown, J., in Coleman z'. R. R., 193 S. C., 322, 
69 S. E., 251. 

The pertinent rules applicable to crossing cases are set out i n  Johnson 
v. R. R., 163 N. C., 431, 79 S. E., 690. They have been repeated in a 
number of later decisions. I t  would only be a matter of repetition to 
enumerate them here again. Suffice it to say the last of the foregoing 
instructions, which defendant assigns as error, is not supported by the 
rules there stated. This was not a blind crossing. 

The evidence on behalf of the defendant is in sharp conflict with that  
of the plaintiff. I t  tends to show an  unobstructed view and timely 
~varning of the approaching train. This makes it a case for the jury. 

The negligence of Simmons, the driver of the car, is not seriously dis- 
puted. Eller  v. R. R., 200 N. c., 527, 157 S. E., 800. Whether his 
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negligence was the  sole proximate cause of plaintiff's i n j u r y  is the battle- 
ground of debate. T h i s  case, we think, falls on one side of the  line, while 
P o w ~ r s  P. S f e r n b e r g ,  s u p m ,  fal ls  on the other. T h e  two a r e  border- 
line cases. 

T h e  remaining exceptions m a y  not arise on another  hearing, hence 
present rulings thereon a r e  pretermitted. 

T h e  defendant  is entitled to  a new trial.  I t  is so 01-dered. 
S e w  trial.  

EL11 & GREENE STREETS REALTY CORIPAXY v. JAMES DERIETRELIS, 
SUCCESSOR TO JAMES DERIETRELIS AND THEMlS DERfETREIJIS, 
' ~ A D I N G  AS THE GREENSBORO HOTEL. 

(Filed 2 February, 1938.) 

1. Landlord and  Tenant  § 15c-Notice of intention t o  renew mus t  be  given 
a s  required by lease, a s  t ime is  of t h e  essence. 

When a lease provides that  lessee may renew the lease a t  i ts expiration 
for a stipulated period a t  the same rental upon giring notice of intention 
to so renew s i s  months before the termination of the lease, the lessee 
looses all right under the extension agreement by failing to give notice 
within the time stipulated, time being of the essence of the option to 
renew. 

2. Landlord and  Tenant  § 19-When lease t e r n h a t e s  b,y its own te rms  on 
specified date, landlord is not  required t o  give notice. 

The lease in qnestion terminated upon a specified date according to its 
own terms, but contained an extension agreement permitting lessee to renew 
for a specified term upon giving notice six months before termination and 
providing that  upon failure of notice lessor should hare the "right and 
pririlege of declaring this contract terminated." Held: Upon failure of 
lessee to arai l  himself of the extension agreement, the lease terminated 
upon the date provided therein, and lessor was not obli~rated to take action 
or gire notice of such termination. 

3. Landlord and  Tenant  3 15c-Acceptant-e of sums  a f te r  expiration of 
lease held not  t o  waive notice required under  renewal agreement. 

The lease in question terminated by its own terms upon a specified date, 
but gave lessee option to renew upon giving notice six months prior to 
such date. Lessee failed to give the required notice of intention to renew, 
but lessor accepted sums monthly, in the same amount received a s  rent 
under a modification of the lease, for several months after the date speci- 
fied in the lease for its termination. Held: The acceptance of such sums 
does not constitute a waiver by lessor of the notice of intention to renew, 
required of lessee under the extension agreement, since lessor was entitled 
to recover damages for the occupation of the premises after the termina- 
tion of the lease and might accept in payment thereof the sums volun- 
tarily paid by lessee. 
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4. Ejectment # 6- 

When leusee claims right of possession solely upon a certain lease. and 
denies all other lenses and tenancies, a directed rerdict in lessor's favor 
in his action in sulnilinry ejectment is proper when the lease relied on by 
lesqee had terminated :~ccording to its terms prior to the institution of 
the action. 

3. Appeal and Error # 30d- 
The conrt's rulings upon tlie evidence cainlot be held prejudicial upon 

:~pprllant's esceptions when rnlings in  accord with appellant's contentions 
could riot change the result of the trial. 

A \ ~ ~ ~ : . $ ~  by defendant from A r t m f r o n g ,  .T., at  May Term, 1937, of 
GUILFORD. K O  error. 

B r o o k s ,  -1 fcLcndon tf I I o l d c r n ~ s s  for  pltrintiff, nppel lee .  
Y o u n c e  ie. 170unce for  d c f r n d a n t ,  n p p e l l n n f .  

SCIIENCK, J. This is an  action in summary ejectment heard in the 
municipal court of the city of Greensboro and upon appeal therefrom 
tried de  no l so  in tlir Superior Court of Guilford County. 

Tlie defendant claims the right of possession of certain hotel property 
in the city of Greensboro by virtu? of a written lease entered into on 2; 
February, 1925, by the Hulitlc~y-Stor.ktoii-Hill C'onipany, as lessor, and 
thc partnership of Demetrelis 13rothrrs, compoqed of James Dernrtrelis 
and Thernis Demetrelis, a5 lesvcs. Tlie plaintiff Elm & Greerie Streets 
Realty Conipany is the successor in title to the original lessor, and is the 
 resent owner of the preniises. The defendant James Deinetrclis is 
the surviring partner of tlie original  lessee^, the other partner, Tliemis 
Demetrelis, being dead. 

The lease contains the follo~r ing : 
"I t  is mutually agreed : 
"First. That  this lease shall be for a period of ten (10) years, with 

tlic privilege of renewing for an additional five (5 )  years on such terms 
as are hereinafter set out. 

'lEleventli. I f  the lessees wish to avail themselves of an  extension 
for another five ( 5 )  years at the rent hereinafter provided for, then 
arid in that  event it is specifically agreed that  the lessees must, arid they 
are hereby required to give the lessor a written notice of their intention 
and purpose to avail thernselves of renewal or extension rights, said 
notice muqt be sent by registered mail and addressed to the owner of said 
building, a t  Greensboro, K. C., a t  least six ( 6 )  months before the expira- 
tion of the ten (10) year period covered by this lease; and the failure 
on the part  of the lessees to give this written registered mail notice to 
the owner of said building shall, and does hereby give the lessor the right 
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and privilege of declaring this contract terniinated a t  the end of the ten 
(10) years. I f ,  however, said written, registered mail notice is given to  
the owner of said building six (6 )  months prior to the expiration of the 
ten (10) year period, and if i n  said notice the said lessees ask for a 
renewal covering a period of five ( 5 )  years as herein contemplated, then 
and in that  event the lessees may have an  extension of five (5 )  years, 
making fifteen (15) years in all, a t  the same rate, or $700.00 per month, 
as Der terms heretofore set out." 

It is admitted t h a t  neither the defendant nor his deceased partner has 
ever given to the plaintiff any written notice of their intention or pur- 
pose to  avail ther&elves of renewal or extension rights. I t  is also ad- 
mitted that  the plaintiff gave no notice to the defendant or his deceased 
partnw, on 27 February, 1935, of the termination of the lease. 

There is evidence tending to show that  prior to 27 February, 1935, by 
mutual agreement, the monthly rental was lowered and raised from time 
to time as business was good or bad, and that the defendant has remained 
in  possession of the premises since 27 February, 1935, and has paid 
during a portion of this time $400.00 per month and the remaining time 
$500.00 per month, which has been accepted by the plaintiff. 

On 16 January,  1937, the plaintiff gave the defendant notice to quit 
possession on 1 Xarch,  1937, and upon failure of the defendant so to do, 
plaintiff instituted this action on 2 March, 1937. 

The trial judge instructed the jury, in effect, that  if they found the 
facts to be as shown by all of the evidence, they should answer the first 
issue in the affirmative, thereby finding that the plaintiff mas the owner 
and entitled to the immediate ~ossession of the irernisez;. This instruc- 
tion is the subject of defendant's principal exceptive assignment of error. 

I t  is the contention of the appellant, first, that  i t  was necessary under 
the renewal or extension clause of the lease for the  lai in tiff to have 
given the defendant notice of the termination of the lease on 27 Febru- " 
ary, 1935, and the failure to give such notice was a waiver of the right 
to terminate the lease a t  that  time. With  this contention we cannot 
agree. A reading of the lease clearly indicates that  i t  was for a period 
of ten years from 27 February, 1925, with an option in  the lessees for a 
renewal or extension for five years, the exercise of said option to be 
signified by notice from the lessees to the lessor i n  a certain manner "six - 
months before the expiration of the ten-year period covered by this 
lease." Time was of the essence of this option and the lessees not having 
availed themselves thereof within the time fixed lost the opportunity to 
do so. Oil Co. v. Mecklenburg C o u n t y ,  212 K. C., 642, and cases there 
cited. 

While the extension clause of the lease gives to the les~or ,  upon failure 
of notice from the lessee, "the right and privilege of declaring this con- 
tract terminated a t  the end of the ten years," we do not concur in the 



N. C.] FALL TERM, 1937. 55 

contention of the defendant that  any action on the part  of the lessor was 
thereby rendered necessary to terminate the lease, since the lease by the 
force of its own terms terminated a t  the expiration of ten years i n  the 
absence of any notice from the lessees of their desire to avail themselves 
of the extension ~r iv i lege .  

I t  is further conten& by the defendant that  the payment by him 
after 27 February, 1935, of $400.00 per month until June,  1936, and 
$500.00 per month from then until t h e  time of the trial, and the accept- 
ance of these payments by the plaintiff constituted a waiver of the notice 
required by the renewal or extension clauqe of the lease. With this 
contention v e  cannot concur. Upon the expiration of the lease on 
27 February, 1935, the plaintiff was entitled to recover damages for the 
occupation of the premises thereafter, and therefore i t  could receive 
payment for such occupation voluntarily without the effect of continuing 
the lease. T'nnderford v. F o r e m a n ,  129 X. C., 217; X n u n e y  c. S o r v e l l ,  
179 N .  C.. 628. 

The defendant claims the right of possession solely upon the lease of 
27 February, 1925, and denies the contention of the plaintiff that he is 
occupying the premises under a subsequent lease of from month to 
month or a t  sufferance. Since the lease under which he claims expired 
by its own terms on 27 February, 1935, the instruction of his Honor, 
upon which defendant bases his exception, was correct. 

We have examined the exceptions reserved to the rulings of the court 
upon certain evidence and find no prejudicial errors therein. Rulings 
in accord with defendant's contentions could not have changed the result 
of the trial. 

The judgment of the Superior Court that  the plaintiff is the owner 
and entitled to the immediate possession of the premises and that  i t  
recover of the defendant the amount agreed upon by the parties and costs 
of the action is affirmed. since on the record we find 

No error. 

A. LESLIE HARTVOOD, JR., ADMINISTRATOR, V. A. J. MAXWELL, 
COMMISSIONER OF REVENUE. 

(Filed 2 February, 1938.) 

Taxation 5 2 b F e d e r a l  taxes not deductible under provisions of State 
statute may be computed according to  later Federal amendment 
changing rates. 

I t  is proper for a State statute levying inheritance and transfer taxes 
to refer to a Federal statute in allowing deductions for amounts paid the 
Federal Government in estate taxes and in excepting from deductible 
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amounts additional taxes levied by the Federal Government under a 
Federal Act effective on a certain date, aud a taxpayer relying on the 
State statute for the right to make deductions may not complain that 
additional Federal tases not deductible, ch. 445, sec. 7 ,  Rerenue Act of 
1033, were computed according to an amendment of the Federal Act 
chm~ging the schedule of rates but depending upon tile original act for 
the tax-levying provisions, although the amendment ivas enacted subse- 
quent to the enactment of the State Rerenue Act, sinre in such case the 
additional Federal estate taxes are levied by the original Federal Act, 
although the amount thereof is computed under the amendment changing 
the schedule of rates. 

APPEAL by  lai in tiff from Johns ton ,  J., a t  May-June Term, 1937, of 
BURKE. 

Civil action to recover back alleged overpayment of inheritance tax. 
The facts are not in dispute. On 21 October, 1934, J. Frederick 

Kistler, a resident of lu'orth Carolina, died domiciled In Burke County, 
and a few days thereafter, the plaintiff duly qualified as administrator 
of his estate. 

The plaintiff filed with the defendant Commissioner of Revenue an 
inheritance and estate tax inventory, showing a deduction of $3,244.12 
tentative estate taxes levied by the Federal Government under the 1926 
Federal estate tax law, which is not in dispute. 

Thereafter, the plaintiff paid to the Federal Goverr~ment "additional 
estate taxes," amounting to $57,017.65, under ",lets of Congress applica- 
ble thereto," and proceeded to claim as a deduction from decedent's gross 
estate the amount thus paid to the Federal Government as additional 
estate taxes. 

This deduction was disallowed, whereupon on 1 June, 1936, the plain- 
tiff paid under protest $7,927, the amount of taxes represented by the 
difference between allowing and disallowing the deduction in question, 
and proceeded agreeably to the terms of the statute, to preserve his 
rights, and this action is to recover back the alleged ouerpayment with 
interest and costs. 

From judgment dismissing plaintiff's action, he appeals, assigning 
error. 

Harwood  (e. Spa ld ing  and N u l l  (e. P a f t o n  for p l a i n t i f ,  appel lant .  
A f forney -Genera l  Seawel l  and  Assis tant  At torneys-General  X c J f u l l a n  

and B r u t o n  for de fendan t ,  appellee. 

STACY, C. J. The case presents a question of statutory construction. 
I t  is provided by the Revenue Act of 1933, ch. 445, sec. 7, Public 

Laws 1933, that  i n  determining the clear market value of property taxed 
under the inheritance tax article, "the following deductions, and no 
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others, shall be allowed: . . . Federal estate taxes, except additional 
estate taxes levied by Act of Congress, effective 6 June,  1932." 

It is agreed that  the Federal taxes here in  question, which plaintiff 
claims the right to deduct from decedent's gross estate, were "additional 
estate taxes" levied by '(Acts of Congress applicable thereto." 

The schedule of additional estate taxes levied by Act of Congress, 
effective 6 June, 1932, mas changed by amendment effective 11 May, 
1934, and a new schedule substituted therefor. The tax-levying provi- 
sion of the 1932 act, however, was not reenacted, but remained un- 
changed, and the effectiveness of the 1934 schedule is dependent upon 
the tax-levying provision of the 1932 act. The taxes in question were 
computed under the 1934 schedule, as plaintiff's intestate died after its 
adoption. 

The controversy arises over whether these additional estate taxes were 
levied by Act of Congress effective 6 June,  1932, within the meaning 
of the Revenue Act of 1933. 

I t  is the contention of the plaintiff that  the additional estate taxes 
here in question were leried by Act of Congress effective 11 Nay,  1934. 
The defendant contends that  they were levied by Act of Congress effec- 
tive 6 June,  1932, the rate being determined by the 1934 amendment. 
The  question, then, becomes quite a practical one in computing the 
amount of inheritance tax due under the State law. I f  plaintiff's con- 
tention be correct, decedent's gross estate is to be reduced by the amount 
thus paid to the Federal Gorernnlent as additional estate taxes. I f  
defendant's contention be correct, such reduction is not to be made. 
This much is conceded. 

I t  will be observed that  the 1934 amendment is not complete within 
itself. I t  simply changes the schedule of rates in the 1932 act, and is 
entirely dependent upon the original act for its revenue-producing force 
and effect. Hence, i t  seems proper to say that  the additional estate 
taxes here in question were leried by Act of Congress effective 6 June, 
1932. C. S. e. La France, 252 T_T. S., 571. I t  was by this act that the 
taxes were levied, the rate alone being affected by the amendment. 
Robinson e. Goldsboro, 122 N .  C., 211, 30 S. E., 324. I n  other words, 
where the schedule of rates in a revenue act is changed by amendment, 
with the force and effect of the lam left dependent upon the tax-levying 
clauses in the original act, i t  is proper to say that  the taxes levied there- 
under, while computed according to the revised schedule, are levied by 
the original act. 25 R. C. L., 907; 59 C. J., 1096. 

The appropriateness of this kind of legislation, within constitutional 
bounds, was considered in  the case of Hngood r .  Doztghto?~, 195 N .  C., 
811, 143 S. E., 541, and what is there said may be regarded as answer 



58 I K  THE S U P R E M E  C O U R T .  [213 

to plaintiff's challenge here. Indeed,  plaintiff's r ight  to  a n y  deduction 
depends upon the  val idi ty  of the  legislation i n  question. H i s  objection 
is not to  the  principle of cross reference used i n  the  statute, but  to  what  
he calls a n  extension of the  exception contained therein. Note, 63 
A. L. R., 1096. W e  th ink  t h e  action mus t  fail .  

Bffirmed. 

ELIZABETH ROOKS v. DR. W. H. BRUCE AND D. C. MOREHEAD. 

(Filed 2 February, 1938.) 

1. Assault and  Bat tery § 5- 
Sonsuit held correctly allowed as  to one defendant upon plaintiff's testi- 

mony that the defendant did not curse, abuse, or frighten plaintiff, but 
merely took hold of his codefendant. 

2. Trespass 1- 

Nonsuit on cause of action for trespass held proper upon failure of alle- 
gation and evidence of trespass other thtm for an assault, the motion to 
nonsuit on the cause of action for assault being denied. 

3. Appeal and  E r r o r  9 39b- 
Exceptions to rulings upon the evidence relating to  damages become 

immaterial ~vllell the :inswer to the first. issue estn1)lishes tlint plaintiff 
was not injured by wrongful act of defendant. 

4. Trials 8 7- 
The court has discretionary power to allow counsel for defendant to 

speak privately to defendant while he is a witness on the stand. 

5. Trial § 34- 
Objections to the statement of the contentions of a party must be made 

in apt time in order for assignments of error based thereon to be availing 
on appeal. 

6. Appeal and  E r r o r  § 25- 
An assignment of error for that the charge failed to istate in a plain and 

correct manner the evidence and to explain the law arising thereon a s  
required by C. S., 664, without pointing out its deficiencies, is  too general. 

7. Appeal a n d  E r r o r  § 37d- 
The verdict of the jury on conflicting evidence is conclusive in the 

absence of prejudicial error upon the trial. 

L ~ ~ P E A L  by plaintiff f r o m  B i r e n s ,  J., :it September Term,  1937, of 
FORSYTH. NO error .  

F. W .  W i l l i a m s  for  p la in t i f f ,  a p p e l l a n f .  
E j i r d  & L i i p f e r t  for d e f e n d a n t  B r u c e ,  appel lee .  
P r i c e  d J o n e s  f o r  d e f e n d a n t  U o r e k e a d ,  a p p e l l ~ e .  
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SCHENCK, J. This is a n  action to recover damages for injuries 
alleged to have been inflicted by an  unlawful and willful assault upon 
the  plaintiff by the defendants. 

The appellant assigns as error the granting of a motion for judgment 
a s  in case of nonsuit as to the defendant Norehead, lodged when the 
plaintiff introduced her evidence and rested her case. C. S., 567. This 
assignment of error cannot be sustained. The plaintiff in her own testi- 
mony says : "Norehead did not curse or abuse me a t  all. The only thing 
hlorehead did was to take hold of Dr. Bruce. . . . Morehead didn't 
scare me." 

The appellant assigns as error the granting of a motion for judgment 
as in case of nonsuit as to the defendant Bruce "on the action charging 
trespass" lodged when the plaintiff had introduced her evidence and 
rested her ease. C. S., 567. This assignment cannot be sustained. 
There is neither allegation nor evidence of a cause of action for trespass 
other than that  for  an  assault. The motion for judgment as of nonsuit 
as to the defendant Bruce of the action for an  unlawful and willful 
assault was denied. 

There was evidence for the ulaintiff tending to show that  the defend- - 
ant Bruce entered the place of business of the plaintiff, a hair-dressing 
establishment, and threatened plaintiff by cursing her and by placing 
his hand on his hip-pocket, and attempted to strike the plaintiff, and 
thereby caused her to stop her work and leave the place a t  which she 
was working. 

There was evidence for the defendant tending to show that  he did not 
enter the placc of business of the plaintiff, did not threaten her, and did 
not attemut to strike her. 

The court submitted the following issues : 
"1. Did the defendant unlawfully and wrongfully assault the plaintiff, 

as alleged in  the complaint? 
"2. What actual damages, if any, is the plaintiff entitled to recover of 

the defendant? 
"3. What punitive damages, if any, is the plaintiff entitled to recover 

of the defendant 2" 
The jury answered the first issue in the negative and left the remain- 

ing issues unanswered. 
From judgment accordant with the verdict the plaintiff appealed, 

assigning errors. 
The first group of assignments of error are to the rulings upon the 

evidence which relate to the measure of damages. If such rulings were 
erroneous they were rendered harmless by the answer to the first issue. 
13retver 2;. Ring and Vallc, 177 N. C., 476. 

The appellant assigns as error the fact that  the court permitted coun- 
sel for defendant to speak privately to the defendant while he was a 
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witness on the stand. I t  appears that  the court granted this request of 
counsel in its discretion. I n  this there was no error, especially since i t  
does not appear what counsel said to the witness, his c l~ent .  '(The court 
below is given large discretionary power as to the conduct of a trial. 
Bozrmnn c. Iioward, 182 -1'. C., 662;  Banking Co. c. Walker, 121  N .  C., 
115 ;  Skober 2%. Wheeler, 113 N. C., 370; S .  v. Andersor;, 101  S. C., 758; 
Cheek c. Watson, 90 K. C., 302;  and Brooks v. Brooks, ibid., 142. This 
discretion frequently has the effcct of shortening trials and arriving a t  
the main gist of the case." .May v. Xenzies, 186 N .  C., 144. 

The only assignments of error as to the rharge are t c  the statement of 
certain contentions of the defendant. The  objections upon which these 
assignments are based were made for the first time upon appeal. They 
came too late. They should have been made a t  the time the charge was 
delivered to avail the appellant. S. 1 % .  Sferle, 100 K. (1.) 506, and cases 
there cited. 

The assignnient of error that  the court failed to stai;e in a plain and 
correct nlanner the evidence and to explain the law arising thereon as 
required by C. S., 564, without stating in what manner the charge falls 
short of the requirements is too general and cannot be sustained. Jack- 
son 2,. Lumber Co., 158 S. C., 318;  Dacis c. Aeerl, 142 S. C., 496;  
Simmons 11. Dawnport, 140 N. C., 107. 

The jury heard the evidence, observed the witnesses cn tlie stand, and, 
under a charge free from prejudicial error, answered the first issue in 
favor of the defendant. I t  mag have heell that  in the coliflict of evi- 
dence the rule as to the burden of proof was determinative of the jury's 
finding. IIowevcr this may be, tlie jury having spoken, IW arc not a t  
liberty to reverse their finding in the absence of prejudicial error. 

N o  error. 

I(. Id. SISG, 0 s  BEII.\I.F O F  IIIVSEI.F A S D  O 1 1 1 ~ R  TASPATEFS O F  TIIE CIIY O F  

CHARLOTTI: WHO JIAY DESIRE TO JOIS WITII 13111, v. C I T Y  O F  CHAR- 
LOTTE. THE CITT COUSCII, OF THE CITT O F  CHARLOTTE, AXD 

CIAUDE L. ALBEA, HERBERT 11. B.\STER. JOHS E'. DURIIAJI, T. V. 
GRISWOLD. W. S. I-IOT'IS. W. ROT HUDSON, H. CI. HUNTLET, A. 
PARKS LITTLE. J. S. SASCE. 1,. R. SIDES. A X D  J O H N  L. WILI(1PI'- 
SOX. AS M E ~ I R E R S  OF SAID COTXCII.. AXD BES E. DOUGLAS. JIAYOR. 

(Filed 2 February, 1.938.) 

What are necessary mmnici~al espenses for which a tns may be levied 
without n vote is n question for the courts. 
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SING v. CHARLOTTE. 

2. Same- 

The  courts determine wha t  class of expenses a r e  necessary expenses of 
:I municipality, and  the  g o ~ e r n i n g  body of the  municipality determines 
when such expenses a r c  liecessary fo r  t h a t  part icular locality. 

3. Same- 

Whether  n giren  expense is  n necessary expense of a municipality i s  to  
he determined by the  courts by ascertaining ~ ~ h e t h e r  t he  purpose of t he  
expense par takes  of a gorcrnmental  na tu re  o r  purports to  be a n  exercise 
by tlie municipality of a portion of the  State's delegated sorereignty. 

4. Samr- 

An a i rpor t  i s  not n necessary expense of n n~~unicipali ty.  

5. Same- 
A municipality may levy taxes  fo r  necessnry 1111 to the  co~ls t i -  

tutioniil limitation withont a ro t e  of the  peoplcx : ~ n d  without 1rgisl;ltivc 
authority.  

6. Same:  Taxat ion  § 3- 
A m~i~ i i c ipa l i t y  mag lcry  taxes  for  necessary expenses in excess of t he  

constitntional limitation by special 1egisl:Itive a ~ i t l ~ o r i t y  n-ithout a ro t e  of 
the  peoplr. Constitution of Sort11 Carolina. Art. V, see. 6. 

7. Same- 

d n~unicipali ty may not levy a t ax  fo r  other tllnn nec.ess:rry cxpellscs. 
ei ther within or in excess of the  c o ~ ~ s t i t u t i o ~ ~ a l  limit:ltion, n-itliont n ro t e  
of tlie ~leople under specinl lt>gislntire al~tl iori tg.  

8. Taxat ion  3 4- 

Since nil a i rpor t  i s  not n nwessary  innnicipal expense, :L city may not 
levy a t a x  fo r  t he  purpose of operating, m:lintaining, :~n t l  improving a 
municipal a i rpor t  without submitt ing the  question to  n rote.  

0. Same-Municipality m a y  n o t  levy t a x  d i rec t ly  o r  indi rec t ly  f o r  p u ~ ~ p o s c  
of in lproving nlunicipal  a i r p o r t  w i thou t  a ro t e .  

Since :I nnmicipality may not lcvg a t ax  directly for  the pnr l~ose  of 
operating. maintaining, and  im1)roving all airport  without :L r o t e  of t he  
people. Art .  T'II, scc. 7. i t  mny 11ot levy :I t ax  for  ;r contingent fnntl and 
thereaf ter  in t he  s:rme year  approl~r ia te  mouey f rom the  contingent fund 
thus  cre:~ted fo r  the  purpose of operating, maintaining, :md improving tlie 
nirport. s i n w  i t  may not (lo i ~ ~ t l i r r c t l y  what  i t  is  w i t l~on t  power to do 
dircctly. .1tla1i1.s 2. .  U~crlrrciit. IS0 S. C'.. 232, c+tcstl :rnd tlistingl~isllctl. 

10. Municipal Corpora t ions  a 43-Municipal Fisca l  Control  .let prohibi t s  
ci ty m a k i n g  appropr ia t ion  a n d  levying t ax  fo r  c o i n n ~ o n  continycmt fund .  

Ulldcr l~rovisiou of the  County Viscxl Control Act a s  nl~lllietl to cit im 
ant1 towns ( s c ~ s .  63, 67. 71, of ch. GO.  I'l~l~lic* L:rws of 1031: C. 8.. 2969 
[n ]  1 .  the  gorernillg Ilotly of :L m~ni i ( . i~ ) :~ l i t y  is  rcclniretl t o  appropriate ant1 
make tux  levy for  ench fnntl or fnn(.tion scspnrntclg, mid i t  is  witbout 
author i ty  to  m:rl;e :mi npproprintion and levy a t a x  fo r  a common contin- 
gent fund, :md while i t  may appropriate :rn addit ional five per cent fo r  
emergency purposes for  each fund fo r  which i t  ha s  :Iuthority to  levy a tax ,  
w l ~ i c h  becoinc~s a par t  of tlie frultl rcclnireincut to l ~ c  coreretl bg n sr~bse- 
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quent tax levy, it may not make a transfer from one fund to another 
except from the general municipal expense fund. Ch. 146, Public Laws of 
1927 (C. S., 1334 [53] to [76] ) .  

11. Same--Municipality may not appropriate money froin contingent fund 
for purpose of operating, maintaining, and improving airport. 

By provision of the County Fiscal Control Act as applied to munici- 
palities, a city may not levy a tax for a contingent fund and thereafter 
appropriate from the fund so created a sum for the purpose of operating, 
maintaining, and improving the municipal airport, especially where there 
is no authority for an "airport fund" in the appropriation resolution. 

DEVIN, J., concurring. 
BARNHILL, J., concurring. 
SCHENCK, J., concurs in the concurring opinion of Barnhill, J. 

CLARKSON, J., dissenting in part and concurring in part. 

AI'PEAL by defendant from Warliclc, J., a t  Sovember Term, 1937, of 
MEC KLEKBURG. 

A h t i o n  for injunction against appropriating funds and levying taxes 
for operation, maintenance, and improvemtlnt of municipal airport with- 
out a vote of the majority of the qualified voters. 

The plaintiff is a resident and taxpayer of the c'efendant city of 
Charlotte, a municipal corporation, of which the codefendants are and 
constitute the governing body. 

By consent of parties, a jury tr ial  being waived, the court below 
finds pertinent facts substantially as follows: A t  a n  election held in 
the city of Charlotte on 3 Sorember ,  1936, the issuance of $50,000 in 
bonds of said city for the purpose of purchasing a t r l c t  of land for a 
municipal airport, and the levying of a sufficient tax on taxable property 
therein to pay the principal of and interest on said bonds were approved 
by a vote of the majority of the qualified voters in said city. Thereafter 
the governing body of the city purchased approximalely 450 acres of 
land outside of, but near, the limits of the city. The airport constructed 
thereon with Federal Government funds was completed and turned over 
to the city about 1 June,  1937, for maintenance and operation. 

.in airport conlmission of three was appointed under authority of an 
act of the General Assembly of 1937, with power to appoint a manager 
for said airport and to fix his compensation to be paid from the proceeds 
derived from the operation of the airport, and to esti~blish and collect 
fccs, tolls, and charges from those using said airport and its facilities, 
and to deposit all proceeds from the said airport from any source in 
separate account, to be kno\vn as the "Airport Fund," of which the 
treasurer of the city is the treasurer. Disbursements f lom said fund are 
authorized to be made on warrant  signed by the treasurer, mayor, city 
manager, and chairman of the airport commission. The airport com- 
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mission is giren authority to employ an assistant manager and such 
other employees as they may deem necessary for the proper maintenance 
and operation of the airport. 

I n  the budget for the fiscal year beginning 1 July,  1937, the governing 
body of and for the city set up  and appropriated, and levied taxes to  
raise, respectively, both (1 )  the sum of $25.00 to be rxpended toward 
the maintenance of the municipal airport, and (2 )  a sum, the amount of 
which is not sho~vi1 in the record on appeal, but in exctlss of $5,000, and 
stated by counsel to he $20,000, as a contingent fund. 

Thereafter, on 3 Sovember, 1937, tlie gorrrning body of the city 
paqsetl an ordinance in which there appears in part  tlie following: 

"TThereas, the said colmnission has been unable to derire sufficient 
revenue for the operation, maintenance. and upkeep of the said airport 
in a proper and adequate manner;  and whereas, additional hangar 
facilities arc needed at said airport. hTow, therefore, he i t  ordained by 
the city council in regular session that  $5,000 he and the same hereby is 
appropriated from the contingent fund of the city and transferred to the 
airport fund to br used in the operating cost, maintenance, and further 
improvement of the facilities of said airport, said fund to be disbursed 
in accordance nit11 the proviiions of the legislative act authorizing said 
airport commission, and known aq chapter 550 of the Private Laws of 
1937." 

The court helow further finds as a fac t :  "That the $5,000 referred to 
in the pleadings transfcrretl from tile contingent fund to the airport 
fund waq money derived from taxation and was not an unappropriated 
surplus fund derived from other sources." 

Tpnn tlleie f int l inp of f a c t  the rourt hrlow concluded as a matter of 
law that the city of Charlotte is v-ithout authority to appropriate and 
expc.nd (1) The sum of $25.00 set out in the budget for the purpose of 
opc'rating and maintaining a municipal airport, and ( 2 )  tlic .u~ri of 
$5,000 for that purpose under the pro\isions of an ordinance by the 
governing body, "n.ithout the question being submitted to and approved 
by a majority of the qualifird voteri. *Irt.  V I I ,  sec. 7 ,  of the North 
Carolina C'onstitution." 

Thereupon judgment was entered enjoining and restraining tlie de- 
fendants, and each of thein, from expending arly sun1 for the construc- 
tion, operation, and maintenance of the municipal airport until the 
question of levying of such taxes has been sllbmitted to and approved 
by a majority of the qualified voters of said city of Charlotte. The 
defendant appealed therefrom to the Suprcnle (:ourt, and assigned error. 

J.  L. D e L n n e y  f o r  plainti,$, appellee. 
Basil 111. B o y d  for defendan fs, appel lan fs. 
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TINBORKE, J. TWO questions arise on this appeal: (1)  Are the 
operation, maintenance, and improvement of a municipally owned air- 
port necessary expenses within the meaning of Art. V I I ,  sec. 7, of the 
Constitution of North Carolina? (2 )  Can the govwning body of a 
municipality make an  appropriation and levy a tax for a contingent 
fund, and when the tax money is collected transfer it tcl, and use it for, a 
purpose for which such body is without authority to levy a t ax?  

Both questions are answered in the negative. The action of the city 
council as the governing body of the city of Charlotte in making the 
appropriations and tax levies is violative of the provisions of both 
Art. VII ,  sec. 7, of the State Constitution and the Cour ty  Fiscal Control 
Act applicable to cities and towns. 

F i r s t :  " S o  county, city, town, or other municipal corporation shall 
contract any debt, pledge its faith, or loan its credit, lor shall any tax 
be levied or collected by any officers of the same excl?pt for  necessary 
expenses thereof, unless by a vote of the majority of the qualified voters 
therein." Art. TII, sec. 7, of the Constitution of Korth Carolina; 
C .  S., 2691. 

I n  the recent case of P a l m e r  1%.  ITayu>ood C o u n f y ,  212 N. C., 284, 
193 S. E., 668, i t  is said:  " T h a t  are necessary expenses is a question 
for judicial determination. The  judicial decisions in this State uni- 
formly so hold. The courts determine what class of expenditures made 
or to be made by a municipal corporation come under the definition of 
'ncceqsary expense.' The g o ~ e r n i n g  authorities of the municipal corpo- 
rations are vested with the power to determine when they are needed. 
. . . That  is to say, the courts determine whether a given project is a 
necessary expense of a municipality, but the governing authorities of the 
milnicipality determine in their discretion whether such given project 
is necessary or needed in the dcsignatetl locality." 8 f a r m o u x f  Co.  I ! .  

I I n m i l f o n  Lnkes ,  205 N .  C., 514, 171 S. E., 909; Black v. Comrs., 129 
S. C., 121, 39 S. E., 818; F n ~ c c c f f  c. Jforrnf Air?/ ,  134 N .  C., 125, 45 
S. E., 1029; S f o r m  v. TTrriglzfsz~ille Beach,  189 S. C., 681, 128 S. E., 1 7 ;  
Hcnderson v. W i l m i n g f o n ,  191 S. C., 269, 132 S. E., 25 .  

"In defining 'necessary expense7 it is said in Henderson v. M'ilmington, 
supra,  'We derive practically no aid from the cases decided in other 
states. . . . we must rely upon our own decisions.' Then, after 
r e v i e ~ i n g  nunierous cases dealing with the subject of 'necessary expense,' 
page 278, Altltr,ns, .I., said:  'The cases declaring c e r t a ~ n  expenses to be 
i ( necessary" refer to some phase of municipal governmer t. This Court, so 

f a r  as we are advised, has given no decision to the contrary.' Then, 
on page 279, continues : 'The decisions heretofore rendered by the Court 
make the test of a "necessary expmse" the purpose for v-hich the expense 
is to be incurred. I f  the purpose is the maintenance of the public peace 
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or the administration of justice; if i t  partakes of a governmental nature 
or purports to be an  exercise by the city of a portion of the State's 
delegated sovereignty; if, in brief, i t  inr-olves a necessary governmental 
expense.' " 

When thus tested, an  airport is not a necessary governmental expense. 
The subject of the authority to levy taxes has been discussed in  nnmer- 

ous cases. The law is well settled and may be summed u p :  
(1) "For necessary expenses. The municipal authorities may levy up 

to the constitutional limitation without a vote of the people and without 
legislative permission ; 

(2 )  "For necessary expenses, they may exceed the constitutional 
limitation by special legislative author i t i  without a vote of the people. 
Constitution, Art. V, sec. 6. 

( 3 )  "For other than necessary expenses a tax cannot be levied either 
within or in excess of the constitutioilal limitations except by a vote of 
the people under special legislative authority." P a l m e r  z3. ITayzcood 
C'ounty.  s u p r a ;  W a l k e r  1' .  Fui son ,  202 N.  C., 694, 163 S. E., 875; G l e n n  
v. C'omrs., 201 N. C., 233, 159 S. E., 439; B u r l e s o n  1;. Board  of d l t l e r -  
m e n ,  200 h'. C., 30, 156 S. E., 241; (;reene C o u n t y  a .  R. R., 197 K. C., 
419, 149 S. E., 397; C'omrs. a.  L l s .~e l l ,  194 x. C., 412, 140 S. E., 34;  
I I ~ n d e r s o n  1 % .  1T7 i lm~ng ton ,  s n p r o ;  / l ~ r r i r ~ c /  I.. l l l l o r i ,  122  K. C., 120, 
29 S. E., 368. 

Not being a necessary expense, the levy of a tax  directly or indirectly 
to be expended for the purpose of the operation, maintenance and im- 
prorement of a municipal airport without a vote of a majority of the 
qualified voters, is violative of Art. V I I ,  scc. 7, of the Constitution of 
North Carolina. While the good fai th of the governing body of the city 
of Charlotte is not here impugned, the effect is no different in an  indi- 
rect appropriation and tax levy than in a direct appropriation and tax 
levy for an  unauthorized purpose. The money collected pursuant to a 
tax levy for an  undesigrlated purpose under the name of "contingent 
fund" is, nevertheless, money derived from an  ( i d  aa lorcm tax. Giring 
i t  the name of "contingent fund" does not strip it of its qualities of tax 
money, nor can i t  thereby be transformed magically into the character 
of money "in the treasury" or "money on hand" unappropriated a i d  
subject to be used for a purpose for which a direct tax cannot be levied. 
This patently would authorize to be done indirectly that  which the 
Constitution forbids to be done directly. 

It will be noted that  the ordinance appropriating the $5,000 in 
question is not predicated upon any finding or determination of the 
governing body that  i t  is for a necessary governmental expense. The 
resolution is based upon the following premises : 
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('Tl'hereas, the said commission has been unable to derive sufficient 
revenue from the operation, maintenance, and upkeep of the said airport 
in a proper and adequate manner ;  and 

" l l 'hercas ,  adt l i f io t in l  h a n g a r  facil i t ies a re  needed a t  said airport." 
The case of d d a m s  .I.. D u r h a m ,  189 N .  C., 232, 126 S. E., 611, is 

distinguishable from the instant case. There the city had on hand a 
fund derived from the sale of a municipal building, and no question of 
taxation or credit was involved. I t  is there specifically pointed out 
that  "in no event shall further liability be imposed on the city" in the 
construction of the new building. Here, we are dealing with a question 
of taxation and the use of a contingent fund derived from a tax levy. 
The Constitution is not to be c'ircumvented by the simple device of rais- 
ing a contingent fund by taxation and then using it in the promotion of 
objects for which a direct tax could not be levied. 

Second: The County Fiscal Control Act (chapter 146, Public Laws 
1927; C. S., 1334 [53], 1334 [76]), which provide:, the machinery, 
charts the course, and prescribes the limitations for tke administration 
of the fiscal affairs of counties, including the budgeting for appropria- 
tions and levying of taxes to cover same, is made applicable to cities and 
towns by sections 65 and 67 to 71 of chapter 60 of the Public Laws of 
1931. 

Sec. 65  thereof, C. S., 2969 (n) ,  reads: "A11 cities and t o ~ ~ n s  shall be 
subject to and be gorerned by all of the provisions of the County Fiscal 
Control Act a i d  acts amendatory thereof and supplemental thereto, 
including acts ratified a t  the present session of the G2neral Assembly, 
except as herein otherwise provided or excc>pt as the ccntext shows that  
it is not intended that  such acts should be applicable to cities and towns." 

Section 74 reads: "The provisions of this act shall apply to all eoun- 
ties, cities, and towns in this State, regardless of any prorision to the 
contrary in any special or local act heretofore enacted." 

The record fails to disclose any allegation, admission, or finding of 
fact that  the city of Charlotte comes, or is operating within the provi- 
sions of the exceptions of the said section 65. 

I n  section 68 there are defined the funds required for cities and towns 
for each of the functions of municipal government. I t  is there pre- 
scribed,  hen read in connection with the County Fiscal Control Act, 
that c.ach fund for each function shall be stated separately in preparing 
the budget estimate for appropriation, and shall be :,o set up  in  the 
appropriation resolution and tax levy. 

Analyzing pertinent sections of County Fiscal Contrcl Act, as applied 
to cities and towns, we find tha t :  (1 )  The niunicipal accountant shall 
prepare and submit to the governing body not later thzn the first Mon- 
day in Ju ly  a "budget estimate7' o f :  ( a )  The amounts necessary to be 
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appropriated for the next ensuing fiscal year for the different objects 
of the municipality, listing each object of disbursement under the ap- 
propriate class of function as defined in qection 68 of chapter 60, Laws 
of 1931. "which estimate shall include the amount of any deficit in 
any fund, and m a y  i n c l u d e  a n  emergencg  e s f i n l a f e  for ench  f m d  not 
g r e n f e r  f h n n  FII'E per cen t  in excess of o f h r r  c s f i m n f e s  for  such fund"; 
( b )  an itemized estimate of the revenue to be available during the ensu- 
ing fiscal year, separating revenue from taxation from revenue from 
other sources, classifying the same under proper funds as defined in said 
section GS of chapter 60, Public Laws 1931 ; and ( r )  an estimate of the 
amount of unencumbered and surplus revenues of the current fiscal year 
in each fund. C. S., 1334 (57) ; C. S., 2969 (0)  ; C. S., 2069 (p ) .  

(3 )  Then the governing body, not later than the fourth Xonday in 
Ju ly ,  shall adopt and record on its nlinutes an  appropriate resolution, 
which shall make appropriation for the several purposes of the munici- 
pality, upon the basis of the estimates and statements submitted by tlle 
municipal accountant such sums as the governing body may deem snfi- 
eient and proper, whether greater or less than the recornmendation of the 
budget estimates; "Provided, howerer, that  ' (d) no appropriation shall 
be made in excess of the amount whicll may he raised undrr  any consti- 
tutional or statutory limits of taxation."' C'. S., 138.2 (59) .  This 
resolution becomes the chart for the nlnnicipal accountant and munici- 
pal treasurer in disburqing the city funds. C. S., 1334 (60).  

(4)  Before any levy of taxes is made the municipal accountant shall 
submit to the governing body a supplemental budget showing: ( ' (a)  The 
amount of any increase or decrease in each item of (1 )  deficits and ( 2 )  
unencumbered balances and ( 3 )  surplus revenues as reported by him in 
the budget estimate, a i d  (b )  the amount of nliscellaneous revenues col- 
lected in the preceding year from sources other than taxation, this 
amount to be separately classified as to funds and functions, and (c)  an 
estimate of the amount of taxes for the current fiscal year which will not 
be collected in the same year. Upon tlle suhnlission of tlle figures shoving 
increase or decrease in deficits, thc appropriation resolution shall be 
deemed automatically amended by adding such increase to or subtracting 
such decrease from the amount appropriated for the fund or function 
to which such deficit pertains. . . ." 

( 5 )  Thereafter, and not later than Wednesday after the third Nonday 
in August, the governing body, by resolution to be recorded in its min- 
utes, shall levy upon all the taxable property of the city such rate of 
tax as may be necessary to produce: " (a)  The sum appropriated and 
( b )  the amount of the supplemental budget estimate of taxes which will 
not be collected in the current fiscal year, after taking into considera- 
tion the figures contained in the budget estimates and supplemental 
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budget showing surplus revenues and unencumbered balances carried 
over from the preceding fiscal year and the estimated miscellaneous 
revenues from other sources than taxation." C. S., 1334 (63). 

(6 )  N o  appropriation made by the appropriation i.esolution, except 
an appropriation for general municipal expenses, shall be transferred 
from one fund to another fund, and no appropriation for general munici- 
pal expenses shall be transferred to  any fund of any subdivision of the 
municipality, or vice versa. C. S., 1334 (64). 

( 7 )  Then follows provisions prescribing restriction:, and limitations 
for contracting with reference to and disbursing the funds-with penal- 
ties for ~ io l a t ions  of the act. C. S., 1334 (65) to 1334 (72 ) )  under the 
County Fiscal Control Act as applied to cities and towns. 

Thus, it  is seen that  the governing body of the city of Charlotte is 
required to appropriate and make tax levy for each fund or function 
separately. I t  is without authority to make an  appropriation and levy 
a tax for a common contingent fund. F o r  emergency purposes as to 
each fund for which i t  has the authority to levy a tax, i t  may appro- 
priate an  additional five per cent of the fund requirement which be- 
comes a part  of that  fund requirement to be covered by subsequent tax 
levy. Only from the general municipal expense fund may transfer be 
made to any other fund-and there is no authority for an  "airport fund" 
in  the appropriation resolution. 

I t  is worthy in passing to pause and appraise that  part  of the pre- 
amble to the ordinance transferring the $5,000 f u r d  which reads: 
('Whereas, additional hangar facilities are needed at said airport," 
followed by the appropriation "to be used in further improvement of the 
facilities of said airport." '(Hangar," in connection with an  airport, is 
defined to be "a shed for housing aeroplanes." "Facility" is "that which 
facilitates any action; aid;" used in  plural as "facilities for trade, study, 
travel, etc." "Improvement" is "a valuable addition or betterment, as 
a building, clearing, drain, fence, etc., on land." 

I f  the approval by the qualified roters of the p u r c h ~ s e  of an  airport 
site bc implied authority to the gorerning body of the city to spend tax 
money to build hangars, why not for concrete runways and other addi- 
tions and improvements without limit, without further rlpproval of such 
voters ? 

The judgment of the court below is 
-1ffirmed. 

I ~ E V I N ,  J., concurring: I concur in the result reached in the well 
considered opinion dclivcred hy U'ittborne, J . ,  for the majority of the 
Court. 

I do not understand that  on this record the decision goes to the extent 
of holding that  the city is without power, hy appropriate resolution, to 
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provide for the expenditure of money in its treasury applicable to 
general municipal expenses when this is done for the purpose of pro- 
tecting and making essential repairs to propcrty owned by the city and 
used for a public purpose. 

The County Fiscal Control Act is by later statute made applicable to 
cities and towns, except where the context shows that  it was not so 
intended. The act contains this provision: "No appropriation made 
by the appropriation resolution, except an  appropriation for general 
county expenses, shall be transferred from one fund to another, and no 
appropriation for general county expenses shall he transferred to any 
fund of any subdirision, or ?%ice zTersa. C. S., 1334 (64). The last 
clause obviously is inapplicable to cities and towns. 

Thus i t  a p p ~ a r s  that the transfer by the city of fund. appropiiatctl 
for general municipal expenses to another fund for an  authorized mu- 
nicipal purpose, such as the necessary maintenance and repairs to city 
property, would not seem to be prohibited by the Municipal Fiscal 
Control Act. Otherwise, the city might be seriously hampered in the 
performance of its corporate functions, in case of a sudden casualty or 
emergency, or be caused to incur substantial liability. 

This would not involve a violation of Art. V I I ,  sec. 7 ,  of the State 
Constitution. 

Nor  is there anything in the holding in d d a m s  c. Durham, 189 K. C., 
232, 126 S. E., 611, as interpreted by later decisions, that  would invali- 
date an  appropriation from funds already in the treasury for this essen- 
tial purpose. I n  Holnzes v. Fayefteri l le ,  197 N. C., 740, 150 S. E., 624, 
upholding the right of the city "to use only such available funds as i t  
has" for the purpose of extending its electric light facilities beyond the 
city limits, i t  mas said (Adams ,  J., speaking for  the Court) : '(This 
course was pursued in the erection of a building in  the city of Durham 
and was approved by this Court, but the auditorium n7as in the city and 
was intended for a public purpose. Adants v. Durham, IS9 N. C., 232." 

I n  ,Tash 2,. Xonroe,  198 N .  C.. 306, 151 S. E., 634, i t  was said 
(Brogdrn,  J., speaking for the Court) : "Undoubtedly, if the city of 
Monroe had the money in its treasury, i t  could purchase equipment for 
its hospital. d d n m s  c. Durham, 159 N .  C., 232." I t  was there held 
that  a municipal hospital is not a necessary gorernmental expense. 

I n  Xetcborn c. Kins fon ,  199 K. C., 72, 154 S.  E., 76, me find this 
language: "The right of the city to use funds on hand for a public 
purpose is fully sustained by the decisions of this Court. d d u m s  c. 
Durham, 189 N. C., 232." 

I n  Burleson 2'. Board of , l lderrncn,  200 N. C., 30, 156 S. E., 241, 
where the application of funds of a town for the nlaintenanw of a 
hospital, a public purpose but not a necessary expense, was consid- 
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ered, Connor, J., speaking for the Court, uses this language : "Under the 
authority of Adams v. Durham, 189 N. C., 232, i t  may apply for that  
purpose funds already on hand in  the treasury of the city or town." 

I n  Goswick v. Durham, 211 S. C., 687, it mas said:  "The acquisition 
of the land (for public purpose) from surplus funds was not beyond the 
power of the city, and it in no may offended the provisions of Art. V I I ,  
sec. 7, of the Constitution," citing Adams c. Durham, supra, and Xash 
v. Xonroe. sunra. , L 

1 concur in the view that  the maintenance of a n  airport may not now 
be classed as a necessary municipal expense, and that, upon the facts 
presented by the record in this case and under the reso1,ltion of the city, 
the appropriation of $5,000 from the contingent fund of the city to the 
airport fund for additional hangar facilities cannot be upheld. To do 
so would be to open the door to appropriations for new and additional 
construction, and would permit ekpenditures which would necessarily 
require the levy of taxes indirectly in  violation of Art. V I I ,  see. 7, of 
the Constitution. 

The  inclusion in  the budget of a sum to be raised by the levy of taxes 
for the maintenance of the municipal airport mas p r o ~ e r l y  enjoined as 
in conflict with the prohibition contained in the above quoted section of 
the State Constitution. 

BARSHILL, J., concurring : The resolution adopted by the city council 
of the city of Charlotte, transferring $5,000 from the contingency fund 
to the maintenance fund for the municipal airport, contemplates that  
this fund shall be used for the enlargement and improvement, as well as 
for the maintenance, of the airport. The operation of an  airport is 
not a necessary expense of a municipality any more so than would be 
the operation of a railway terminal or a railway or bus line depot. 
Consequently, the city council is without authority tc make the pro- 
posed expenditure for the purposes contemplated by the resolution. The 
inclusion of $25.00 in the budget for the operation and maintenance of 
the airport was likewise without authority in  law. A municipality is 
not authorized to operate, as a necessary expense of the municipality, 
airports, railway terminals, railroad or bus line depots, cr  similar under- 
takings. I t  follows that  the city council was without authority to levy 
a tax without a vote of the people to operate the airport. 

I am of the opinion, however, that  the city council hrts the authority 
to use tax money to keep the airport property in  a reasonably safe con- 
dition. I n  so f a r  as the majority opinion intimates, if i t  does so inti- 
mate, tha t  the city council is without this authority, I disagree. 

The city acquired the airport property under mandate of the people 
as expressed in an  elcction. When the city acquired the property i t  did 
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so in its proprietary capacity. Xon consfaf, the city har ing  acquired 
the property, it  immedia t e l~  became the duty of the city council to 
maintain the same in a reasonably safe condition, not only for the pur- 
pose of preserving the property of the city, but likewise for the pilrpose 
of protecting the city against contingent liability for illjury sustained 
by perionq legally using the property. This property should he main- 
tained By the city council as all other property on-ned by the city, and 
the cost of its maintenance constitutes a necessary experire. The money 
needed therefor should come from the same fund as does the money 
which is used to maintain the other property owned hy the city, or from 
the general expense fund. 

SCIIENCI~, J., concurs in this concllrring opinion. 

CLARKSON, J., dissenting in part  and concurring in pa r t :  I n  one 
aspect I cannot agrcc with the mail1 opinion: 

(1)  I think the l e ~ y  of $25.00 mcludetl in thc budget for the fipcal 
year elitling 30 June ,  l o n e ,  for thc Charlotte "airportn n a i  a necw-ar> 
expcnsc alltl it  n a s  not sue11 an expense that s11011ld be submitted to a 
vote of the people, under Const. of N. C., Alr t .  T711, sec. 7. 

(2 )  I think the gorerni~lg body of the city of Charlotte has a right to 
paw an ordinance transferring $5,000, on hand unappropriated and 
collected as a "contingent fnnd," for the ('airport." I n  the concurring 
opinion of Dei~ in ,  J., is the folloning: "I do not untlerstancl that on this 
rccord the deciqion goeq to the extent of l~oliling that  the city is without 
power. by appropriate resolution, to provide for the expenditwe of 
money i n  its treasury applicable to gmeral  municipal rxpenaes nllcn 
this is done for. tlic purpose of protectil~g and making essential rcpail*s 
to property owned hy thr  city and used for a puhlic pl~rpow." I f  t h i ~  
is the correct interpretation, on thiq aspect 1: concur. 

T11c judgment of the court helow i i  a, follons : '(Tlii> cause coming on 
to be h(~ard  before the under~ignetl judge at the S o r e n ~ h e r ,  1937, Term 
of tllc Sul~er ior  Court, and a stip~llatioli having been entercd into naiv- 
ing a J I W ~  trial and agreeing that the court finds the facts in said cause. 
and the court having found the following facts: '(1) That  the plaintiff 
is a ritizen, resident. and property onncr a d  t a x p a y r  of the city of 
Charlotte, Sort11 Carolina. ( 2 )  That  the defendants constitute the 
governing body of the city of Charlotte, a nlunicil)al corporation. ( 3 )  
That  the city of C'liarlotte is a city of substantial and fastly expanding 
government. 11-it11 a population of approximately 95,000, and total tax- 
able ~-a lues  of approximately $110,000,000. and is strategically located 
for further immediate grolr-th and derelopment, and has heen recognized 
by the Federal Government as a strategic airport center betn-een K e n  
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York and Miami, Florida, being three and three-fo~r ths  hours from 
New York and six and one-half hours from Miami by way of airline. 
(4)  That  in the budget for  the fiscal year beginning 1 July,  1937, and 
ending 30 June,  1938, which budget was duly adopted by the governing 
authorities of the city of Charlotte, as by law provided, an  appropriation 
of $25.00 was made to be expended towards the maintenance, operation, 
and upkeep of the said airport. That  the $5,000 referred to in the 
pleadings transferred from the contingent fund to the airport fund was 
money derived from taxation and was not an  unappropriated surplus 
fund derived from other sources. (5 )  That  on 3 No~ember ,  1936, the 
voters of the city of Charlotte voted upon and appro~ved an ordinance 
authorizing the issuing of bonds by the city of Charlotte i n  the sum of 
$50,000 for the purpose of purchasing a tract of land for a municipal 
airport, which ordinance further provided that  a tax sufficient to pay 
the principal and interest on the said bonds should bt annually levied 
on all taxable property in the city of Charlotte; that  of the entire voting 
population of approximately thousand qualified voters, only 119 
votes mere cast against said bonds. ( 6 )  That  pursuan, to the approval 
of said bonds by the ~ o t e r s  of the city, the governing body of said city 
issued said bonds and purchased with the proceeds theresf approximately 
450 acres of land outside the limits of, but near the city of Charlotte. 
(7)  That  thereafter the Federal Governmel~t spent approximately $325,- 
000 for leveling and grading the said land, building three runways, and 
equipping said field with an  office or adnlinistration building, one 
hangar, and a field lighting system, completing the same about 1 June,  
1937, and turned the same over to the city of Charlotte for maintenance 
and operation. (8)  That  the Highway Commission of the State of 
Nor th  Carolina constructed a highway approximately miles long 
from State I-Iighway to said airfield, and built :L concrete bridge 
over the main line of the Southern Railway over whi(:h said highway 
crossed, all for  the total cost of approximately $35,000. (9 )  That  pur- 
suant to the authorities vested in the said city of Charlotte by the 1937 
session of the S o r t h  Carolina General Assembly, the gorerning body of 
the said city of Charlotte appointed an  "airport commi~sion," composed 
of three citizens who serve without pay, to operate said airport for the 
city, in which said legislative act the treasurer of the city of Charlotte is 
designated as treasurer of the airport funds, and all moneys collected 
from the operation of said airport are disbursed by said treasurer upon 
warrants signed by him, the mayor of the city of Charlotte, the city 
manager of the city of Charlotte, and the chairman of said airport com- 
mission, and that  said airport conlmission is authorized to employ a 
manager, assistant manager, and such other employees as they deem 
necessary for the proper maintenance and operation of said airport. 
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(10) Since its appointment i n  July,  1937, the said airport commission 
has been operating said airport in this manner for the benefit of the 
city of Charlotte, in which said city the title to the property and im- 
provements thereon is vested. (11) That  the present and prospective 
income from the operation of said airport is grossly inadequate to meet 
the cost of operating and properly maintaining said airport, and that  
the only funds available for the operation and ~naintenance of said 
airport are such funds as the commission is able to derire from its 
operation, which funds are not sufficient to employ the necessary per- 
sonnel for  the proper operation of said airport, to say nothing of its 
maintenance and upkeep. (12.) That  the Department of Air  Com- 
merce of the Federal Government in conjunction with the United States 
Post Office Department has designated the said airport as a n  air  mail 
distributing center, and the Eastern Air  Lines, Inc., are now operatirig 
six planes daily through said airport, giving air  mail, passenger and 
express service; that  in order to keep this service in North Carolina and 
the city of Charlotte, i t  is necessary, under the requirements of the 
Federal Government, to keep the said airport and its facilities up to a 
certain standard of equipment and condition a t  all times, which require- 
ments necessitate the expenditure of more money than is derived from 
the operation of said airport. (13) That  unless the said city of Char- 
lotte is permitted to expend the sums appropriated for the maintenance, 
operation, and upkeep of said airport, i t  will result in great damage and 
depreciation, while, on the other hand, such sums so spent will result 
in saving and economy to the taxpayers of the city of Charlotte; tha t  
unless the said city is permitted to spend said sums thus appropriated, 
it  will be unable to maintain said airport to the standard of conditions 
prescribed by the Federal Government for the air  inail center and said 
service will be withdrawn, thus resulting in loss of rerenue a d  other 
attending losses.' Upon the above findings of fact, the court is of the 
opinion that  the city of Charlotte is without authority to appropriate 
and expend the sum of $25.00 set out in the budget for the purpose of 
operating and maintaining the municipal airport, and is also without 
authority to appropriate and expend the sun1 of $5,000 for that purpose 
under the provisions of an  ordinance passed by the council of the city 
of Charlotte, a copy of which ordinance being attached to the complaint, 
marked 'Exhibit A,' without the question being submitted to and ap- 
proved by a vote of a majority of the qualified voters as provided in 
Article VII ,  section 7 ,  of the Constitution of North Carolina: I t  i i  
therefore ordered, adjudged, and decreed that  the defendants, and each 
of them, be enjoined and restrained from expending any sum for the 
construction, operation, and maintenance of a municipal airport until 
and when the question of levying such tax has been submitted to and 
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approved by a majority of the qualified voters of the city of Charlotte. 
This S November, 1937. Wilson Tar l ick ,  Judge presiding." 

I t  is to be noted that (1 )  "the appropriation of $25.00 was made to 
be expended towards the maintenance, operation, and upkeep of the said 
airport," and that  (2 )  "the $5,000 . . . transferred from the con- 
tingent fund to the airport fund was money derived from taxation and 
was not an unappropriated surplus fund derived from other sources." 
I t  is apparent that  the revenues from the airport zre insufficient to 
maintain it in such a way that it would retain its status as an airmail 
distributing center and a regular passenger and express depot. Unless 
its revenues are supplemented by tax funds, the large investment of the 
city mill rapidly depreciate, its usefulness will be inci.easingly lessened 
until i t  is ultimately destroyed, and that  which was rightly conceived as 
a far-sighted, advantageous, and progressive enterprise will die for want 
of sufficient public support during the early years of the project. 

The citizens of Charlotte roted a $50,000 bond issue to construct this 
municipal airport. Only 119  votes were cast against the bond issue. 
The Federal Government spent $325,000, and the State Highway and 
Public Works Commission another $35,000, to complete this airport. 
When the citizens of Charlotte voted the bonds, when the Federal Gov- 
ernment made the grant, and when the State project was approved, i t  
was generally and necessarily assumed by the citizens and the Federal, 
State, and local officials alike that  the maintenance of the airport would 
be upon the municipality, certainly until the project should become self- 
supporting. I t  is significant that  the judgment states that  upon the com- 
pletion of the airport by the Federal Government about 1 June, 1937, it 
was "turned . . . over to the city of C'harlotte for maintenance and 
operation." When the citizens of Charlotte roted upon the establish- 
ment of a municipal airport, the very nxture of the proposition sub- 
mitted involved two elements : (1)  The initial outlay of $50,000 by the 
city, and (2)  the assumption of the general support and maintenance of 
the airport until such time as the airport should become self-supporting. 
The movement to establish the airport was initiated b j  the city and for 
the city. N o  other agency assumed the support of the airport. The 
citizens of Charlotte, by their vote, approved the airport and assumed 
its maintenance. By the mandate of the people, the city of Charlotte 
has the implied obligation to maintain this airport and to make expendi- 
tures essential to its general maintenance. 

The essence of Art. VII ,  sec. 7, of the Constitution is the provision 
tha t  no "tax be levied . . . except for necessary expenses, . . . 
unless by a vote of the majority of the qualified voters therein." Only 
under two conditions may taxes be levied by a municipal corporation: 
(1) F o r  necessary expenses of government, or (2 )  where voted by the 



people. G l e n t ~  2%. C'omntissioners of D u r h a m ,  201 S. C., 233. I t  
might well be argued that a municipal airport is essential to and a neces- 
sary expense of a city of the size and inlportance of Charlotte. As was 
said in S t o r m  c. I17righfsr. i l le  B c c ~ c h ,  189 N. C., 6'79 (681), "The ques- 
tion, what is a ncccssxry expense, which is a judicial one for the courts 
to determine, is one that  cannot be defined generally so as to fit all cases 
vhich may arise in the future. As we progress, we look for better 
moral and material coiditiolls and the gorerlimental machinery to pro- 
vide them. 'Better access to the good things of life for all people,' 
safety, health, comfort, conrenience in the given locality. . . . The 
term in the Constitution 'necessary expenses' is not confined to expenses 
incurred for purposes absolutely necessary to the r e ry  life and existence 
of a municipality, but i t  has a more comprehensive meaning. I t  has 
been held in  this jurisdiction that  streets, waterworks, scwerage, electric 
lights, fire department and system, municipal building, market house, 
jail or guard house, are necessary expenses." 

I n  Goswick  c. D u r h a m ,  211 N .  C., a t  pp. 689-690, J u s t i c e  Decitz  
wrote, "While there is no contention that the construction, equipment, 
and maintenance of an  airport and landing field is a necessary municipal 
expense within the meaning of Article V I I ,  section 7 ,  of the Constitu- 
tion ( H e n d e r s o n  c. W i l m i n g f o n ,  191 N .  C., 269), yet it may riot be im- 
proper to say that  man's constantly advancing progress in the conquest 
of the air  as a medium for the transportation of commerce and for 
public and private use iildicates the practical advantage and possible 
future necessity of adequate landing facilities for the use of the 'argosies 
of magic sails . . . dropping down with costly bales' to the same 
eltent  that paved streets and roads arc now regarded for the purposes of 
corim~unication and transportation on land. IIrtryrt irc 1 ' .  ( ' omrs . .  168 
N .  C., 626; D y s n r f  zl. City of St. Louis,  321 No., 514. As was said by 
Brogderz,  J., speaking for the Court in W a l k e r  c. Fazsotz, 202 S. C., 694: 
"The law is an expanding science, designed to march ~ v i t h  the advancing 
battalions of life and progress and to safeguard and interpret the cliang- 
ing needs of a conimonwealth or conmunity." 

I n  S t a r m o u n t  Co. c. H o m z l t o n  L n k ~ s ,  205 S. C.. a t  u. 520. J u s t i c e  
B r o g d e n  quoted the general rule:  "The courts (leternline what class of 
expenditures nlade or to be made hy a municipal corporation come under 
the definition of 'necessary expenie.' " Then he added, "That is to say, 
the courts determine whether a given project is a necebsary expense of 
a municipality." By judicial appro7 a1 of particular expenditures, the 
list of "necessary expences" is constantly growing as befits the law of a 
progressive commonrx~ealth. Until a particular type of expenditure is 
brought within the magic circle of "neceqsary expenses," snch expendi- 
tures cannot be made by a municipality without a vote of the citizens. 
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Even though the particular type of expenditure has been approved by 
the court i n  one case, such as expenditure for a different municipality 
under different conditions still remains a question for the court. I n  
Storm v. W~ightstdle B e a c h ,  s u p r a ,  i t  was declared that incinerators 
for the destruction of garbage, and jetties to protect the town from the 
ocean, are "necessary expenses." Yet, i t  is quite obvious that an expen- 
sive incinerator would not be a "necessary expense" for a small, rural  
village, nor would jetties against the ocean be a "necessary expense" for 
any inland or mountain town. An expense may be a '(necessary ex- 
pense" for one municipality, but not a "necessary expense" for another 
municipality. As stated in the majority opinion, "the courts determine 
whether a g i v e n  project is a necessary expense of a municipality." This 
power of the Court to examine the necessity for a particular expenditure 
is not eliminated by the mere fact that  an expenditure for a similar 
purpose, an  expenditure within the same general class, has been pre- 
viously approved for another municipality under quite different circum- 
stances. The test for a "necessary expense" suggested by the majority- 
whether the purpose "partakes of a governmental natu1.e or purports to 
be a n  exercise by the city of a portion of the State's delegated sover- 
eignty"-is scarcely a precise one. What is, or is not, "of a govern- 
mental nature" remains a matter of judicial determination; the limita- 
ti'ons of the phrase "of a governmental nature" are even more vague than 
those of the words "necessary expenses." Bearing in mind that an ex- 
penditure for a particular purpose in one community doss not set a bind- 
ing precedent with respect to a similar expenditure in some other com- 
munity, I think that the overwhelming logic of the instant case compels 
the rtlcognition that  a municipal airport at Charlotte, under the condi- 
tions set out in the judgment, is a "necessary expense." Treating the 
maintenance of the airport as a '(necessary expense," i t  follows that the 
governing body of the city could levy taxes for this purpose. T u c k e r  c. 
Rale igh ,  7 5  X. C., 2 6 7 ;  J o n e s  v. S e z c  Bern, 152 N .  C., 64. 

The citizens of Charlotte approved the bond issue for the purpose of 
building the airport-I think that the "rote of the majority of the 
qualified voters" thereby complied with the requirement of Art. V I I ,  
see. 7, of the Constitution. When the citizenship of E community ex- 
pressly approves the establishment of a public project at  public expense, 
there is necessarily the approval by the citizens of the continued opera- 
tion of that project. I t  is inconceivable thxt the citizens would approve 
the establishment of a project which they did not wish operated there- 
after. I f  this were not true, the entire expenditure assumed by the citi- 
zens would be wasted. I n  my opinion, when the citizl2ns of Charlotte 
voted to establish an  airport a t  municipal expense, their vote became a 
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mandate to the governing body to continue to maintain and to operate 
the airport a t  municipal expense. 

Under this latter view i t  becomes pertinent to examine to what extent 
this mandate was applicable. Certainly it extended to include the usual 
and ordinary maintenance, repair, and current operating expenses. I f  
this mandate extended a t  all to the "maintenance" of the airport (and 
that  it did seems abundantly demonstrated), it  extended, as a minimum, 
to the ordinary, commonplace, and routine operation and maintenance 
expenditures. I t  seems to me that  this mandate might also be extended 
to include expenditures for capital outlay items, such as additional 
hangars, under the theory that  the I ote of the people gave to the govern- 
ing body of the city authority to expand, as xvell as maintain, the airport 
in keeping with the rapidly changing needs of a beginning enterprise. 

The reasoning of J l r s f i c ~  f1. C:. ( ' o n n o r ,  in llroc1;pn b r o ~ r g h  I,. ( 'ornrs. ,  
134 N .  C., 1, is applicable here; there, a t  p. 16, he wrote: "The people 
of Charlotte have by their votes declared that  a system of waterworks 
is essential to their corporate welfare and safety. They have ernpow- 
ercd their municipal servants and agents to expend a large sum for 
securing such a system. I t  is not clear that this involves the duty of 
protecting this property and making it efficient for the w r y  important, 
may we not say necessary, purpose for which it was acquircd? I f  so, 
the powcr to contract such obligations as are necessary to discharge the 
duty must be found. 'Narrow and technical reasoning is misplaced 
~vlien it is brought to bear upon an instrument framed by the people 
themselres. and designated as a chart upon vhich  erery man, learned or 
unlearned, may be able to trace the leading principle of government.' 
Cooley, ('onstitutional Limitations, 30." 

Whether the judgment of the citizens of Charlotte in establishing this 
airport was sound is not before this Court. The citizens have made the 
investment and now ask this Court the privilege of protecting i t  without 
the additional expense of a special election each year to approve the 
allotment of funds for an  enterprise which has the almost unanimous 
approval of the entire taxpaying citizenship. Art. V I I ,  see. 7 ,  was 
intended to protect the people in  their rights, not to prevent them from 
exercising their rights after they had given their solemn judgment by 
ballot. When the people have spoken, the courts should be slow to 
thwart the popular will. The abiding and protective spirit which broods 
over the entire Constitution is that  the will of the people, as far  as it 
may be or has been determined, shall prevail; that  which tends to defeat 
the expressed wishes of the sovereign citizenship is inimical to this 
spirit of the Constitution. 

This view of the law of this case has received legislative sanction in 
the following clear and unequivocal terms: "The governing body or 
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bodies of a c i f y ,  town, and/or county which has or have established an  
airport or landing field, and acquired, leased, or set apar t  real property 
for such purpose, ?nay construct, improve ,  equip, m a i n / a i n  and operate 
the same. The expense of such construction, improvemcwt,  maintenance 
and operaf ion shall be a c i f y ,  town,  a n d / o r  county  charge as the case 
m n y  be. . . ." (Italics mine.) Public Laws 1929, ch. 87, sec. 7 
(Michie's S. C. Code, 1935, sec. 191g). " T h e  govwnillg body or bodies 
of a c i ty ,  town, and/or county to which this act is applicable (Public 
Laws 1029, ch. 87, sec. 2, made the act applicable to "any city or town 
in the State"), having power to appropriate, individilally or jointly, 
money therein, are hereby authorized to  annual ly  a p p r o p i a t e  and caused 
to  be raised b y  taxat ion i n  such ci ty ,  . . . ' a s u m  svf ic ient  to carry 
out f h c  procisions of this  a c f .  . . . " (Italics mine ) Public Laws 
1929, ch. 87, sec. 8. (Michie's N. C. Code, 1935, sec. 191h.) 

Under a liberal application of the view that  the approval of the people 
carried a mandate to the governing body to maintain ,and improve the 
airport, both the $25.00 appropriation and the $5,000 appropriation 
would be fully approved, even to the extent of use of the funds for the 
building of an  additional hangar. E r e n  under a restricted interpreta- 
tion of this mandate, the $25,000 appropriation would be valid; and the 
$5,000 appropriation, if limited strictly to the purpose of current main- 
tenance and general operating expenses ( a  limitation which is not re- 
quired by the general statute), ~ o u l d  likewise be valid. Further, under 
the theory that  a municipal airport for Charlotte, under present condi- 
tions, is a '(necessary expense," both the $25.00 and the $5,000 appro- 
priations for the airport would be valid. I think the facts in the present 
case similar to those in the case of A d a m s  v. D u r h a m ,  1E9 N .  C., 232. 

I n  S a s h  e. Monroe,  198 K. C., 306 (307), i t  is sa id :  "Undoubtedly, 
if the city of Monroe has the money in its treasury, i t  could purchase 
equipment for its hospital. A d n m s  e. D u r h a m ,  supra;  Henderson v. 
W i l m i n g t o n ,  supra." 

Streets and highways are "necessary expenses," under Art. V I I ,  sec. 7, 
of our Constitution. Airports, to facilitate the landing, flight, and 
acconlmodation of aeroplanes, traveling over air  routes and carrying 
passengers, freight, mail, and the varied commerce of the air, may, i n  
the widening realm of human progress, be a necessary expense in  certain 
localities, as the present. The expenditure of money by the city of Char- 
lotte, a city of its size, for  the maintenance of a municipal airport, is, 
I think, a necessary expense within the meaning of Art. V I I ,  sec. 7, of 
the Constitution. , 

Hence, it follows that  the inclusion in the budget fclr the fiscal year 
ending 20 June,  1938, of the sum of $25.00 to be expended for this 
purpose and for which taxes are to be levied and collected, without a vote 
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of the  people, comes within the  provisions of the Constitution. T h e  
m a i n  opinion i n  the holding declares void the act  of the  General Assem- 
bly above set forth, which says :  "The expenses of such construction, 
improvement, maintenance, and  operation shall be a city, town, or 
county charge as  the case m a y  be." 

I n  m y  opinion, the  use of this  fund,  $5,000, on hand,  unappropriated,  
fo r  the current  maintenance and  operation of the  a i rpor t  is permissible. 

STATE v. E. L. SRIOAK. 

(Filed 2 February, 1938.) 

1. Homicide fj 2 G E v i d e n c e  t h a t  defendant killed his daughter  by means 
of poison held sufficient for  jury on  charge of Arst degree murder. 

The State's evidence tended to show that defendant insured the life of 
his daughter, that thereafter he purchased strychnine, that his daughter, 
against whom defendant a t  that  time had ill will, was brought to a hos- 
pital suffering from strychnine poisoning, and was later dismissed, that  
about four days later she was again taken violently ill and died, with 
expert opinion evidence that her death resulted from strychnine in lethal 
dose, together with evidence that immediately after his daughter's death 
defendant attempted to collect the insurance on her life, and that  defend- 
ant's first and second wives, who had been insured in policies in which he 
was named beneficiary, had died of poisoning, is held sufficient, with 
other circumstantial evidence, to be submitted to the jury on a charge of 
murder in the first degree. 

2. Criminal Law § 62b- 
On a motion to nonsuit all the evidence on the whole record tending to 

support the State's contentions is to be considered in the light most favor- 
able to the State, and it  is entitled to every reasonable intendment thereon 
and every reasonable inference therefrom. C. S., 4643. 

3. Criminal Law § 6%- 
The competency, admissibility, and .sufficiency of the evidence is for the 

court, i ts weight, effect, and credibility is for the jury. 

4. Criminal Law § 77c- 
Where the charge of the court is not in the record, it  will be presumed 

on appeal that the court correctly charged the law on every material 
aspect arising upon the evidence in the case. 

5. Criminal Law 29b: Homicide 20-Evidence of guilt  of other crimes 
is competent when tending t o  show scienter, motive, and  intent. 

The State's evidence tended to show that defendant insured the life of 
his daughter and thereafter poisoned her with strychnine, and immedi- 
ately after her death attempted to collect the insurance. Held: Evidence 
tending to show that defendant had insured the lives of his first and 
second wives successively and collected the insurance, that his second 
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wife died of strychnine poisoning under similar circunistances, that  his 
first wife stated in his presence during her last illness that  she had been 
poisoned, and that  another person upon whose life he had taken out a 
policy of life insurance had had a serious, but not fatal, attack of strych- 
nine poisoning, is competent, the prior crimes being closely related to 
the crime charged, and evidence tending to establish defendant's guilt of 
the prior crimes being competent to show intent and motive. 

6. Criminal Law 8 Slg-Witness with special training i n  toxicology need 
not be licensed physician i n  o rder  t o  be qualified a s  expert. 

Evidence that the witness had had special training in toxicology, and 
had studied chemistry for more than twenty years, is sufficient to support 
the court's finding that the witness was an expert and competent to testify 
from his analysis of organs from the body of deceased that  he found 
strychnine sufficient to cause death, and i t  is not necessary that  the wit- 
ness be a licensed physician. 

7. Same: Criminal Law § 8la-  
The competency of a witness as  a n  expert is primarily addressed to the 

discretion of the trial court, whose decision is ordinarily not reviewable. 

8. Criminal Law § 8lh-Hypothetical question based upon jury's finding 
facts a s  contended for  by State, supported by its evidence, held proper. 

A hypothetical question based upon the symptoms during deceased's 
fatal illness, the time of her death, the exhumation of her body, and the 
delivery of her vital organs to the witness, all based upon contentions 
of the State supported by ample evidence, and inquiring of the witness, 
from such facts, assuming the jury should so find from the evidence, and 
from the witness' chemical examination of the vital organs, whether the 
witness had an opinion satisfactory to himself as  to the cause of death, 
i s  71cld a proper hypothetical question, and upon an affirmative answer, 
supports the witness' testimony that death was caused by strychnine 
poisoning, and it  is not necessary that the question should include all the 
e~ idence  bearing upon the alleged facts. 

9. Criminal Law § 40-- 
I n  proving defendant's good character it  is competent to ask witnesses 

as  to defendant's general reputation in the conlnlunity, but it is incompe- 
tent to ask witnesses as  to defendant's reputation in any restricted group 
in the community. 

10. Criminal Law § 8lc- 
Where an expert testifies that the amount of strychnine actually recov- 

ered by him from the vital organs of deceased was more than enough to 
cause death, his testimony estimating, from the amount recovered. the 
total amount of strychnine in the body, is not prejudicial. 

Defendant's exceptions to the admission of evidence become immaterial 
when similar evidence is later introduced without objection. 

12. Homicide 9 20-Evidence of animosity between defendant and  deceased 
held competent a s  tending t o  show motive. 

In  this prosecution of defendant charged with the murder of his daugh- 
ter, testimony tending to show that a few days after the death of the 
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daughter's mother, defendant brought another woman into his home and 
that there was animosity between the defendant and his daughter as  a 
result thereof, is competent to show motive. 

13. Homicide § 17:  Criminal Law § 32a-Where State  relies on  circum- 
stantial evidence, evidence of all circumstances forming integral par t  
of composite picture is competent. 

The State contended that  defendant took out insurance on the life of 
his daughter and thereafter poisoned her with strychnine, that  defendant 
had previously poisoned his first and second wives, successively, and 
collected the insurance on their lives, and had attempted to poison another 
woman upon whose life he had taken out insurance. H e l d :  Testimony 
tending to show that defendant's victims, as  contended by the State, had 
died of strychnine poisoning, that defendant's daughter died of the same 
poison, that the premiums on the policies on her life were paid further 
in advance than other policies held by defendant, is competent a s  tending 
to show links in the chain of circumstantial evidence. 

14. Criminal Law 8 33- 
Testimony of a n  officer a s  to statements made by defendant after the 

officer had told defendant he wanted to ask him some questions, to which 
defendant assented, 7 ~ e l d  competent. 

15. Criminal Law 8 3la-Medical experts are competent to  testify upon 
proper hypothetical questions as t o  t h e  cause of death. 

Doctors qualified as  experts are  competent to testify upon proper hypo- 
thetical questions based upon the symptoms during the fatal illness of 
deceased persons, the condition of their bodies after death, and the amount 
of strychnine recovered from their vital organs upon autopsies, that the 
deceased persons died as  the result of being poisoned with strychnine. 

APPEAL by defendant f r o m  Clement, J., and a jury, a t  February,  1937, 
Special T e r m  of NEW HANOVER. N o  error .  

T h e  defendant was indicted on the  following bill of indictment:  

"North Carolina-New Hanover  County. 
"Superior Court,  J a n u a r y  Term, 1937. 

'(The jurors  f o r  the S t a t e  upon their  oath do present, t h a t  E. L. 
Smoak, la te  of N e w  Hanover  County, on the 1st  d a y  of December, AD.  
1936, wi th  force and arms, a t  and  i n  the  said county, feloniously, will- 
fully, and  of his  malice aforethought, did kill and  murder  Annie The lma 
Smoak, contrary to  the fo rm of the statute, i n  such case made and  pro- 
vided, and  against the  peace and  digni ty of the State. 

(Signed)  BURNEY, Sol ic i fo~ ."  

A t rue  bill was found by the  grand  jury, and the defendant was pu t  on 
trial.  ('On motion of counsel f o r  the  defendant, the  j u r y  was polled, 
and  each juror, f o r  himself, doth say t h a t  the  defendant  is  gui l ty  of 
murder  i n  the  first degree." Upon the  rerdict ,  the  court below imposed 
upon the defendant the  sentence of death. 
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The State relied on evidence to the effect that  the defendant killed 
his daughter, Annie Thelma Smoak, about 16 years of age, by adminis- 
tering strychnine. She died on 1 December, 1936. Shortly prior to 
this, on Thanksgiring Day, 26 November, 1936, she mas taken to a 
hospital and the physicians treated her there for strychnine poisoning. 

Jack Penny testified that he was employed by the Brooklyn Pharmacy 
on 19 November, 1936, and about 5 o'clock in the afternoon the defend- 
ant purchased from him a small bottle of strychnine--an eighth of an 
ounce. The defendant stated that  he wanted the strychnine for hogs. 
Jack Penny recorded the sale, name, address, and purpose. At that  
time defendant had no hogs. Later he said i t  was to kill cats and dogs 
or whatever mas eating his chickens and biddies. The evidence tended 
to show that  at  different periods defendant bought strychnine. 

(1) Defendant had taken out insurance on the life of his daughter. 
Annie Thelma Smoak: ( a )  $445.00 on 1 April, 1935, in the Metropolitan 
Life Insurance Company, payable to her closest relative; (b )  $445.00 on 
16 March, 1936, in the American National Insurance Company, with 
defendant as beneficiary. A premium was paid on 25 November, 1936, 
through the week of 14 December-two weeks further in  advance than he 
paid any other policy which he held with that cornpanty; (c)  $100.00 in 
the A n d r e w  Nutua l  Burial  Association, which was taken out on 28 
October, 1936. 

W. G. Stewart testified: "Her head was drawn backward, the hands 
seemed to be clinched in  a very tight position, and it was necessary to 
break up the rigor morfis to straighten them-the feet were extended, 
the toes being forward." I t  was also in evidence that Annie Thelma 
Smoak and Alice Mason Smoak both died with violent convulsions. 

( 2 )  Policy in  the Metropolitan Life Insurance Conpany on the life 
of Alice Mason Smoak, his second wife, for $565.00. The policy was 
dated 25 December, 1932. Also policy in  the Life 1n';urance Company 
of Virginia for $250.00. Defendant filed proof of death and was paid- 
her death occurred 8 July, 1935. She married defendant 7 October, 
1932. 

(3)  Policy carried in Life Insurance Company of Virginia and 
Metropolitan Life Insurance Company on the life of Georgia Jones 
Smoak, his first wife, for about $500.00. This was paid defendant. 
She died in 1922 in a manner similar to that of Annie Thelma Smoak. 

(4) H e  took out a policy of insurance in the American Sat ional  Life 
Insurance Company on the life of Mrs. Bertha Stewart, mother of Mrs. 
Jeannette Harker, about 11 November, 1935, in which he was named as 
beneficiary, and represented in  the policy that his relationship to her 
was that  of cousin. Her  physician said that she came near dying from 
strychnine poisoning, which defendant had given her and which he said 
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was "indigestion powders." I t  was also in evidence that  defendant had 
taken out insurance on the life of Xrs .  Jeannette IIarker and his tw\-o 
sons. 

The first wife of defendant was Georgia Jones Smoak, mother of 
Annie Thelma Smoak. After her death (9 months thereafter) he mar- 
ried Alice Mason Smoak, who died on 8 July,  1935. Before and after  
her death, he paid attention to Nrs.  Jeannette Harker,  a widow about 
26 years of age, and took her, about a week after his wife's death, into 
his home to live. Before his wife died he bought her a house-dress and 
she wrote him while in a hospital and stayed a t  his house off and on 
after she first went there. H e  gave her $5.00 every two weeks and paid 
her insurance--90c a week. I n  consequence, Annie Thelma Smoak left 
and went to the home of Evylin Horne. Evylin Horne testified, in pa r t :  
"Mr. Smoak came to the house about four o'clock, or a little after, one 
afternoon in October, 1936. . . . H e  said, 'Thelma, why did you 
leave home?' and she said, 'I could not get along with Mrs. Harker, and 
I thought it would be best to leare home.' . . . Thelma said, 'Daddy, 
I can't hare  any friends, and nobody can come to see me,' and he said, 
'Why 2' She said, 'Mrs. Horne won't let her children come there because 
Mrs. Harker  is there,' and he said, 'She is a perfect lady.' I said, 'Lill I 
know is what Thelma has told me.' Thelma said, 'Please don't let 
daddy take me,' and she kept holding my  hand, and said, 'I am scared 
to go. home, I don't know what he d l  do to me.' . . . N r .  Smoak 
said, 'Are you coming home?' and she said 'No,' and he kept asking her 
why, and she kept telling him she could not get along with Mrs. Harker. 
H e  said, 'I have a housekeeper there,' and she said, 'I know, but you 
make me do all the work.' . . . A11 the time Thelma mas crying." 
Thereafter the matter was taken u p  with the welfare officers of New 
Hanover County and she went to her father's home. 

Wash Morgan testified, in p a r t :  "I know E. L. Smoak. H e  came to 
my place some time in the fall of 1936. Q. State what conversation 
you had with him, please, in reference to Thelma Smoak, his daughter? 
(Exception.) A. H e  came there about half-past three o'clock on a 
Wednesday evening. H e  came to my store about the middle of October, 
and asked if I knew where his daughter, Thelma, was, and I said I did 
not. I said she stayed down here Xonday night. I asked him what 
was the trouble between him and Thelma. H e  said she was running 
around and doing a ~ rho le  lot of lying. I asked him about what, and he 
said concerning him and Nrs .  Harker,  and if she didn't quit it, he was 
going to beat her half to death. I asked him about Xrs .  Harker and 
he said Mrs. Harker  had not stayed a night in his home, and had not 
been in his home in over a month, and he said if she did not stop lying 
on him he was going to kill her. (Exception.) ,4t the solicitation of 
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the sheriff, I went up in the jail and made that statement in the presence 
of Mr. Smoak, and he told me I was lying.'' Mrs. Wash Norgan and 
Annie Morgan testified to the same effect as to defendant's threat to 
kill his daughter. 

On Thanksgiving evening, 26 November, 1936, Annie Thelma Smoak 
was taken sick while in an automobile with defendant and Mrs. Jean- 
nette Harker. She was taken to a hospital and defendant said he had 
given her one "B. C." powder. She recovered from the attack. Before 
her death Annie Thelma Smoak was perfectly normal and slightly nerv- 
ous. Defendant had brought home some capsules which he said mas 
quinine prescribed by Dr. W. J. Lancaster. Dr. Lancaster testified that 
he had not prescribed anything for defendant's daughter, nor had he been 
consulted about her condition. I t  was in evidence that immediately 
after the death of Annie Thelma Smoak the defendant took steps to 
collect the insurance on her life. 

Dr. IIeywood M. Taylor testified, in par t :  "I am assistant professor 
of biological chemistry and toxicology at Duke Medical School. (Court) 
Let him explain what a toxicologist is. Ans. : A toxicologist is one who 
detects the presence of poisons. I got my B.S. in chemistry at the 
University of North Carolina; my Master of Chemistry and my S. and 
Ph.D. at  the same institution. I further had special training in tox- 
icology with Dr. Gadler in the Chief Medical Examiner's office in S e w  
York City. I mas there for three months. I was also an instructor at  
the University of North Carolina in general chemistry, analytical chem- 
istry, and organic chemistry. I have been connected with the Duke 
Cniversity since 1 July, 1930." Dr. Taylor mas found by the court 
below to be an expert in toxicology and chemistry, and mas asked the 
following question: "Q. Assuming the jury should find from the evi- 
dence, and beyond a reasonable doubt, that Annie Thelma Smoak died 
on 1 December, 1936; with violent convulsions; her head drawn back, 
and her hands clinched ; that she was prachcally rigid ; that the under- 
taker had to straighten her fingers out;  that she mas taken to Orange- 
burg, S. C., buried, and on 10 December, the body was exhumed; that 
the liver, kidneys, and brains were taken therefrom, carried to you, and 
from the chemical analysis you made, and the strychnine you found 
there, have you an opinion satisfactory to yourself as to the cause of her 
death? Ans. : Yes, sir. Q. What is i t ?  (Exception.) Ans. : My opin- 
ion is she died from strychnine poisoning. . . . A therapeutic dose 
of strychnine is two milligrams. I n  ordinary every-day language, that 
would be a regular medicinal dose. I found approx~mately seventeen 
times that amount in the viscera of Annie Thelma Smoak. Two milli- 
grams, roughly speaking, is the thirtieth of a grain, and I said I found 
34.04 milligrams. That is about half a grain, or a little orer half a 
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grain. I recovered that  from the liver and the brain alone. You will 
find strychnine in  the kidneys and sometimes it is found in  the urine, and 
i t  has been reported found in  the bones. Q. I s  i t  possible to recover the 
maximum amount of strychnine from the body? Sns .  : The maximum 
amount that could be recovered would depend on how much was present. 
I t  is a hard matter to say how much we can get out. We cannot get 
more than is there. Q. State what the percentage of recovery i s?  
(Court) You qualified as an  expert; if you have an  opinion satisfactory 
to yourself, from your experience, and from your training, as to the 
maximum amount that could be obtained, or discovered, you could say 
so. ,Ins.: I think that would vary from ten to twenty-fire per cent. 
(Mr. Grant)  Of What 1 dns .  : Of the total amount present." (Excep- 
tion.) 

Dr.  Charles B. Graham, a practicing physician, held to be an  expert, 
treated her a t  the hospital. H e  testified, in pa r t :  "I saw Annie Thelma 
Smoak at  the hospital the morning after her admission. (Admitted 
Thanksgiving Day, 26 Sovember, 1936.) I discussed her case, and the 
history of it, with Dr. Warshauer. I am familiar with the medicine 
given her the night she was admitted. Q. Was that the proper treatment 
to counteract strychnine poisoning? Ans. : Yes, sir. I did not assist in 
the puncture of her spine. I saw the patient the following morning, 
after she had been admitted to the hospital. She was perfectly con- 
scious at  the time I saw her, and she seemed to be a little depressed, and 
drowsy from the excitement and the sedative she had during the night, 
and complained of headache and muscular soreness. Her  general condi- 
tion seemed to be good. She left the hospital Saturday afternoon, at  
6 3 5 ,  I think. She was admitted on Thanksgiving Day, Thursday, and 
left the following Saturday. Q. Assuming the jury should find from 
the evidence, and beyond a reasonable doubt, that on Thanksgiving 
night, 26 Sovember, 1936, Annie Thelma Smoak was in  violent convul- 
sions; lvas carried to the hospital, and giren the treatment that you 
spoke of, and that  she was carried home Saturday night, and on Tuesday 
morning, 1 December, she was taken with violent convulsions, and died 
before the doctor arrived; that  her body mas rigid; her hands clinched 
so much so that the undertaker had to straighten the fingers out;  that 
she was buried in  Orangeburg, S. C., on 3 December; her body exhumed 
on 10 December; the kidneys, liver, and brains taken to Dr. Heywood 
Taylor, toxicologist at  Duke University; that a chemical analysis was 
made, and 34.04 milligrams of strychnine found in  her body, have you an 
opinion satisfactory to yourself as to the cause of her. death? Ans. : 
I do. Q. T h a t  is it ? (Exception.) dns .  : Strychnine poisoning." 

Dr.  S. E .  Warshauer, found by the court below to be a medical expert, 
upon like hypothetical question being propounded to him, testified : "In 
my opinion she died of strychnine poisoning." (Exception.) 
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Dr. J. E .  Evans, a practicing physician, found by the court below to 
be an expert, testified, in part:  "On Thanksgiving night . . . Mr. 
Smoak appeared at my door and asked me to come out and see his girl, 
who was sick in the car. . . . We carried her into my house. . . . 
She was in a state of violent convulsions. I asked what medicine she 
had taken, and he replied that she had had one 'B. C.' powder. I began 
to try to investigate to find out, as best I could, what mas the trouble 
with her. She was conscious. There in the presence of the defendant, 
in the midst of her convulsions she would scream and ask me to do some- 
thing for her;  that she was going to die. I am familiar with strychnine. 
The symptoms of strychnine poisoning are marked convulsions, periodic 
convulsions, and contraction of the hands and arms. Q. State if the 
symptoms she had at that time were those of strychnine poisoning? 
( ~ x i h e ~ t i o n . )  Ans. : I t  was strongly suggestive." 

Leon P. dndrews, owner of the Andrew Mortuary, testified that on 
8 July, 1935, he saw Alice Mason Smoak, who had just passed away. 
"Her body was very tense, and her hands clinched, and her feet turned 
downward. and the toes inclined inward. The body w , ~ s  warm. I took 
the body to the mortuary, and it was buried at  oakdale Cemetery in a 
single grave plot. I have seen the body since, but I do not recall the 
date. I t  was this year. I prepared the body for burial, and buried 
the body. I exhumed the body, and removed it to my undertaking 
parlors, where an autopsy was performed on it by Dr. Graham Barefoot 
and Dr. A. H. Elliott. That was three or four weeks ago. When the 
body was exhumed the condition of the fingers was the same as when the 
body was buried; so ~ 7 a s  the condition of the feet; drawn." 

Dr. Victor Sullivan, found by the court below to be a medical expert, 
testified, in par t :  "Q. Assuming that the jury should find that Alice 
Mason Smoak, on 8 July, 1935, was seized with violent convulsions; 
that her head was drawn back; her body rigid; that she cried out 'hold 
me,' and when the undertaker arrived her body was still warm, and 
rigid; her hands were clenched; that she was prepared for burial and 
buried on 10 July, 1935; that about 7 February, 1937, the body was 
exhumed; an autopsy performed and the kidneys, liver, lungs, and brains 
taken therefrom, and delivered to Dr. Heywood Taylor, toxicologist at 
Duke University; that he reports the finding of strychnine in the body 
in sufficient amount to cause death, have you an opinion satisfactory to 
yourself as to the cause of the death of Alice Mason Smoak? rins.: 
Yes, sir. Q. State what that opinion is. (Exception.) dns . :  That 
she died from strychnine poisoning." 

Dr. A. H. Elliott, a physician held by the court to be a medical 
expert, testified, in part:  "Dr. Barefoot and I performed an autopsy 
on the body of Alice Mason Smoak about three weeks ago, at  Andrews 
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Mortuary, a t  Third and Red Cross. Q. What organs were taken from 
the body. Ans.: We took what there was of the brain, and the liver; 
both kidneys, the stomach and part  of the lung. Q. State whether or 
not Alice Mason Smoak was pregnant. (Exception.) Ans.: She was. 
We tried to estimate how long she had been pregnant from the length of 
the fetus, 'which is the way of calculating the period of gestation, but 
whether or not there was any considerable shrinkage or not I don't know, 
but according to the length of the fetus we recovered, we estimated it 
was between three and four months. With the exception of the fetus, we 
took all of the organs we removed from the body to Dr.  Taylor, a t  
Durham. I, myself, delivered them to Dr .  Taylor." 

Dr.  Heywood M. Taylor, recalled, testified, in pa r t :  "About three 
weeks ago Dr. A. H. Elliott brought me certain specimens purporting 
to be from the body of Alice Mason Smoak. They were brought to me 
on 5 February, 1937. H e  brought me the liver, the brain, and portions 
of the lungs, the stomach and the kidneys. Q. Did you make a chemical 
analysis of a part  of the parts, or specimens he brought you?  Ans.: 
I did. I analyzed the liver and kidneys. The condition of the kidney 
and liver was very good; the body had been embalmed; the brain ap- 
peared to be very much decayed. The kidney and liver were combined; 
ground up, and extracted with acid alcohol; the extract was cleared u p ;  
taken up in water solution; made alkaline, and extracted with ether;  
the ether was evaporated off, and the extract dissolved in water, and 
tested for alkaloids, and the residue is dissolved in  acid;  and is treated 
with potassiunl dichromate and sulphuric acid. The material was then 
subjected to another test with amonium vanadate, and i t  was tested 
with bromide. All of the tests showed the characteristics of strychnine 
poison. A portion of the material was put in solution and injected into 
a live frog, and violent strychnine convulsions were obtained. On the 
basis of the total weight, I recovered 22 milligrams of strychnine from 
the liver and the kidney. That  is sufficient amount to cause death. Q. 
Assuming that  the jury should find that  on 8 July,  1935, Alice Mason 
Smoak suffered with severe convulsions; that  her head was drawn;  her 
hands clinched, and shortly thereafter she died; was buried on 10 J u l y ;  
that  her body was embalmed; that  i t  was exhumed, and those parts of 
the organs taken to you and from the amount of strychnine found by 
you, have you an opinion satisfactory to yourself as to the cause of her 
death ? (Exception.) Ans. : I have. Q. What  is that  opinion ? Ans. : 
Strychnine poisoning." 

Dr. J. E. Evans, a practicing physician, found by the court below to be 
an  expert, recalled, testified, in p a r t :  "Q. Assuming that  the jury should 
find from the evidence and beyond a reasonable doubt that  on the after- 
noon of 8 July,  1935, Alice Mason Smoak was seized with violent con- 
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vulsions; that her head was drawn back; her hands clinched; and she 
cried out, 'Hold me,' and died in a short time, and when the undertaker 
arrived her hands were clinched, and her body rigid, and still warm; that 
she was buried on 10  July, and about 7 February, this year, the body was 
exhumed, and an autopsy performed; the kidneys, lungs and liver taken 
to Dr. Heywood Taylor, toxicologist at  Duke University, a i d  from a 
chemical analysis there he found 22 milligrams of strychnine, have you 
an opinion satisfactory to yourself as to the cause of the death of Alice 
Mason Smoak ? Ans. : I have. Q. What is that opinion ? (Exception.) 
Strychnine poisoning." Prior to her death she mas in a normal condi- 
tion. 

Dr. H. A. Codington, Alice Mason Smoak's physician, held by the 
court below to be an expert, testified, in par t :  "This improvement con- 
tinued straight along until 5 June, when she was so much better I let 
her go home with instructions to advise me if she did not continue to 
improve, or to feel well. She returned to my office on 13 June, com- 
plaining of a little flow of blood. For this she was gi,ven an injection 
we have that frequently checks these flows, and she returned on the 15th 
for another injection, which she received, and that stopped the flow, and 
she seemed to progress satisfactorily, and I didn't see her any more 
until S July, 1935, at  which time I was called to come at once to her 
home, that she was desperately ill. I got to the home about thirty min- 
utes after the call, and she had just died. . . . Q. If the jury should 
find from the evidence and beyond a reasonable doubt that Alice Mason 
Smoak, on 8 July, 1935, was seized in the afternoon, or early night, 
with violent convulsions; that her head was drawn; her arms stretched 
and hands clinched and she cried out for someone to hold her, and in a 
short time she died, and when the undertaker arrived thl3 body was warm 
but it was stiff; that he removed her to his undertaking establishment; 
that the body was embalmed; that she was buried in Oakdale Cemetery 
on 10 Ju ly ;  that on 7 February, 1937, the body was exhumed, an autopsy 
performed; the liver, kidneys, and brain taken therefrom and delivered 
to Dr. Heywood Taylor, toxicologist at Duke University, who upon a 
chemical analysis found strychnine of sufficient amount to cause death, 
have you an opinion satisfactory to yourself as to the cause of the death 
of Alice Mason Smoak? Ans.: I do. Q. What is that opinion. (Ex- 
ception.) Ans.: My opinion is that death was caused by some convul- 
sire drug, or a drug capable of producing convulsions, probably of the 
strychnine family." 

The defendant, in 1919, married Georgia Jones. Of this marriage 
was born Annie Thelma Smoak. Georgia Jones 8moaE: died on 10 Feb- 
ruary, 1922. I n  regard to her death, Mrs. S. D. Collins testified, in 
part : ('I was sitting at the foot of the bed, and JIr.  Smoak was sitting 
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on the bed to his wife's left, and we lvere discussing her illness in  the 
hospital. She said she thought she had been poisoned, because she acted 
like she had been poisoned, and N r .  Smoak said he thought she had been 
poisoned, too. Q. What did she ask you to do, if anything? (Court)  
Was that in the presence of the defendant? ,ins.: Yes, sir, in the de- 
fendant's presence." (Exception.) 

There was plenary evidence in  the record on which to base the hypo- 
thetical questions asked the experts. The defendant denied his guilt. 
H e  stated that  the cause of Annie Thelma Smoak's death r a s  over- 
exertion on Thanksgiving Day, fits, convulsions, epilepsy. 

Roy Vann, a witness for defendant, testified on direct exanlination: 
"I have known the defendant for twelve to thirteen years. I am leading 
machinist now in the Atlantic Coast Line shops in TTilmington. I have 
been connected with the Atlantic Coast Line for twenty-five to twenty- 
eight years. I mas a t  one time foreman of the roundhouse, and held that  
position for fifteen years. Q. How many men do you work in the mi l -  
mington terminal of the Coast line. (State objects; sustained; excep- 
tion.) ( I f  allowed to answer, the witness ~vo~$d have said : ' In  the round- 
house, about sixty men ;  there were more during the time I ~ v a s  foreman.') 
I did not know the general esteem in which N r .  Smoak was held prior to 
his indictment for the murder of his daughter. Q. Did you know the 
estcem he was held, and his general ellaracter among the employees 
of the Atlantic Coast Line?  (State objects; sustained; exception.) 
( I f  allowed to testify, the witness mould hare  said : ' I t  is good.')" 

Several witnesses were asked similar questions. The State objected, 
which was sustained, and defendant excepted. Many witnesses testified 
that  defendant's general reputation was good. 

There was much evidence on the part of the State corroborating the 
above cvidence set forth. The defendant assigned error to the excep- 
tions above set forth and made numerous other exceptions and assign- 
ments of error, and appealed to the Supreme Court. The material ones 
and necessary facts will be set forth in the opinion. 

At forney -Genera l  Seawel l  and  Assis tant  At torney-General  N c J h ~ l l a n  
for the  S f a f e .  

L. Clay ton  Gran t  and W .  L. F a r m e r  for defendant .  

CLARKSON, J. The defendant, a t  the close of the State's evidence and 
a t  the close of all the evidence, moved in the court below to dismiss the 
action or for judgment of nonsuit. C'. S., 4643. The court below denied 
the motions, and in  this we can see no error. 

From the statement of facts above set forth on the part  of the State, 
there was plenary evidence to he submitted to the jury as to the guilt 
of defendant. 
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"On motion to dismiss or judgment of nonsuit, the evidence is to be 
taken in the light most favorable to the State, and it is entitled to the 
benefit of every reasonable intendment upon the evil-lence and every 
reasonable inference to be drawn therefrom. ',in exception to a motion 
to dismiss in a criminal action taken after the close 0.' the State's evi- 
dence, and renewed by defendant after the introduction of his own 
eridence does not confine the appeal to the State's evidence alone, and 
a conviction mill be sustained under the second escepticln if there is any 
evidence on the whole record of the defendant's guilt.' S. z'. E n r p ,  nn t e ,  
at  p. 166. See S .  1%. Car l son ,  171 S. C., 818; 8. z'. Si;qmon,  190 N. C., 
684. The evidence favorable alone to the State is corsidered-defend- 
ant's evidence is discarded. S.  1 % .  C f l e y ,  126 R. C., 997. The compe- 
tency, admissibility, and sufficiency of evidence is for the court to deter- 
mine, the weight, effect, and credibility is for the jui-y. S ,  r .  C f l ey ,  
s u p r a ;  S .  v. R l n c k w e l d e r ,  182 S. C., 899. The evidence in  the case was 
circumstantial." S. v. L a w r e n c e ,  196 S. C., 562, a t  p. 564. 

The charge of the court below is not i n  the record and the presump- 
tion of law is that  the court,charged the jury as to the law applicable to 
the facts, the law of circumstantial evidence, and ererv other material 
aspect of the law that  arose from the facts in this case. 

The defendant contends that  he was tried for other offenses of which 
he was not charged in the bill of indictment. Under well settled law in 
this jurisdiction, this contention is untenable. The other like offenses 
mere to show the sc i en f e r ,  intent, and motive of defendant. On this 
record they are so collnected or associated that this evidence would throw 
light upon the question of his guilt. 

I n  Wharton's Criminal Evidence, Vol. 1 (11th Ed. ) ,  section 352, 
pp. 527-8, we find : '(Evidence of other crimes may be admitted when it 
tends to establish a common scheme or plan embracing the comn~ission 
of a series of crimes so related to each other that  wodf of one tends to 
prore the other, and to show the defendant's guilt of the crime charged. 
. . . The question is one of induction, and the largllr the number of 
consistent facts the more complete the induction. . . . (p.  532). Like 
crimes committed against the same class of persons, a ;  about the same 
time, tend to show the same general design, and evidence of the same is 
relevant and may lead to proof of identity." 

I n  Underhill's Criminal Evidence (4th Ed.) ,  section 187, pp. 344-5, 
it is writ ten:  "Another excention to the general rule is that  evidence of - 
other crimes of the same general character is admissible when it tends to - 
prove, plan, system, habit, or scheme of related offenses, or a design to 
commit a series of like crimes. This exception has been applied to many 
and varied kinds of offenses, such as murder, etc. C o m n l o n u ~ e a l f h  1 % .  

Chalfa, 313 Pa., 175, 169 Atl., 164." 
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I n  S. z. Alli l ler,  189 S. C., 695 (696), speaking to the subject, it  is 
sa id :  ' ( I t  is u~ldoubtedly the general rule of law, with some exceptions, 
that eridence of a distinct substantive offense is inadmissible to prove 
another and independent crime, the two being wholly disconnected and in 
no m i  related to each other. S. L I .  X c C a l l ,  131 N .  C.,  798; 8. v .  
G r a h a m ,  121 N .  C., 623; S.  v. F r a z i e r ,  118 N. C., 1257; S. v. Je f f r i c s ,  
I17 N .  C., 727; S. v. S h l t f o r d ,  69 N .  C., 466. But  to this there is the 
exception, as well established as the rule itself, that  proof of the commis- 
sion of other like offenses is competent to show the q u o  u n i m o ,  intent, 
design, guilty knowledge, or sc ienter ,  when such crimes are so connected 
with the offense charged as to throw light upon this question. 8. 1 % .  

S i m o n s ,  I78  N .  C., 679, and cases there cited. Proof of other like 
offenses is also competent to show the identity of the person charged with 
the crime. S.  z. H7eaver, 104 N .  C., 758. The exceptions to the rule 
are so fully discussed by W a l k e r ,  b., in S.  c. S tanc i l l ,  178 X. C!., 683, and 
i n  a valuable note to the case of P e o p l e  zs. i l l o l i neaux ,  I68 N .  Y., 264, 
reported in 62 L. R. A, 193-357, that  we deem i t  unnecessary to repeat 
what had there been so well said on the wbject." Thib decision was 
cited with approval and applied in the recent case of S. v. Flowers ,  211 
N .  C., 721. 

North Carolina follows the general rule and its exceptions. An inter- 
esting discussion of the subject can be found in Vol. 16, N. C. Lam 
Review, S o .  1, December, 1937, p. 24, where the S o r t h  Carolina cases 
are fully cited as to whcre collateral offenses have been held admissible 
to show intent. 

The admissibility of evidence of previous poisonings to show motive 
and sc ienter  is most clearly brought out by the case of P e o p l e  u. Gosden ,  
56 Pac. (2d Ed.) ,  211 (Calif., 1936). The defendant had taken out 
insurance on a first and second wife. Both had died from strychnine 
poisoning. H e  was tried for the death of his second wife, and a t  the 
trial objected to introduction of evidence showing the similarity of the 
circumstances surrounding the death of his first wife. I n  upholding the 
admissibility of the evidence, the California Court said : "This evidence 
tended to show that each died of strychnine poisoning, each was insured 
with the appellant as the beneficiary, and in each case the appellant 
attempted inmediately upon the death of the wife to collect the insur- 
ance upon her life. The evidence as to the death of the first wife and 
the fact that  her life was insured with the appellant as beneficiary was 
properly admitted to show motive of the appellant in the murder of his 
second wife. P e o p l e  c. A 7 0 r f h c o l f ,  209 Calif., 639, 652, 259 Pac., 634, 
SO A. L. R., 806. I t  was also admissible to show knowledge on the part  
of the appellant as to the effect of adminiitering strychnine to a human 
being." See, also ( i oe r s rn  2.. C'ornmon~r~en l th ,  99 Pa .  St. Reports, 388 
(1882)) and Z o l t l o d ~ e  v. S t a t e ,  56 S. W., 778 (TT'is., 1892). 
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To the effect that such evidence is admissible to show criminal intent 
a r e :  Peop le  7,. IllocCrrrgor, 114 S. W., 869 (RIich., 1914) ; Peop le  v. 
S e a m a n ,  65 N .  E., 203 (Nich.)  ; Peop le  v. T o k l y ,  144 N .  E., 808 (I l l . )  ; 
Goersen a. Commonzoea l fh ,  s u p r a ;  Peop l r  v. Gosden ,  s u p r a ;  Zo ldoske  
2'. S f a f e ,  s u p r a ;  and S t a f e  2'. H y d e ,  136 S .  W., 316 (Mo.). 

The defendant cites Peop le  v. N o l i n e a u z ,  168 X. Y. Rep., p. 264. 
That  case is distinguishable from the present case. On  the facts in tha t  
case, the Court held : "Therefore, the events connectei with the alleged 
former crime are not so related to the crimt. charged as to form an excep- 
tion to  the general rule excluding such proof, and thus bring i t  within 
one of the abore mentioned exceptions, and the reception of such evidence 
constitutes reversible error." There are, of course, a fl2w cases in which 
evidence of similar poisonings was excluded. I n  thest cases the exclu- 
sion did not result from failure of the courts to recognize exceptions to 
the general rule. They are based on the grounds that  the facts involved 
did not fall within the exception. I n  his brief defendant relies on 
Peop le  2.. X o l i n e a u z ,  suprn ,  but there the defendant was on trial for  a 
murder which was induced by hatred arising out of certain quarrels. 
The State attempted to introduce evidence that  the defendant had killed 
another person by use of the same peculiar poison, but the motive for 
this second killing was jealousy caused by intervention in a love affair. 
The ruling excluding this evidence was upheld on the narrow ground of 
the difference in  motive. I n  Peop le  v. X a c G r e g o r ,  s u p r a ,  the Michigan 
Court considered the X o l i n e a u s  case,  s u p r a  (p. 882)) rind carefully dis- 
tinguished i t  upon this ground. 

The N o l i n e a u s  case, s u p r a ,  was tried in 1901. I t  may be of interest 
to the profession to know that  two Nor th  Carolinians appeared in tha t  
famous case: James Walker Osborne ( a  kinsman of the late J u s t i c e  
P l a f f  D. W a l k e r ,  former member of this Court) ,  who was Assistant Dis- 
trict Attorney of S e w  York and prosecuted and brought about the con- 
viction of Molineaux, and George Gordon Battle, who represented him 
and obtained a reversal of the conviction--a new trial being ordered by 
the Court of Appeals of New York. 

Was Dr.  Heywood 31. Taylor such an expert that  he was competent to 
answer the hypothetical question propounded by the Sta te?  We think 
so. We may say tha t  from a careful review of the State's evidence, it 
was plenary and sufficient to base the hypothetical questions propounded 
to the different experts on, whose testimony is abore set forth. 

Black's Law Dictionary (3rd Ed. ) ,  p. 912, defines "hypothetical ques- 
tion": "A combination of assumed or proved facts and circumstances, 
stated in such form as to constitute a coherent and specific situation or 
state of facts, upon which the opinion of an  expert is asked, by way of 
evidence on a trial," citing authorities. 
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Dr. Taylor was assistant professor of biological chemistry and toxi- 
cology a t  Duke Medical School, and stated that  he held the degree of 
Doctor of Philosophy in these subjects and had had special training in 
toxicology in the Chief Medical Examiner's office in S e w  York City. 
Although not a n  M.D., he had taught chemistry a t  the University of 
North Carolina and had been connected with Duke since 1930. H e  had 
studied chemistry for more than twenty years. The court found that  he 
was an  expert in toxicology and chemistry. I n  this there was no error. 
The competency of a witness as an  expert is primarily addressed to the 
discretion of the tr ial  judge, whose decision is ordinarily not reviewable. 
Flynt  E. Bodenhamer, 80 N.  C., 205; Hardy  v. Dahl, 210 N. C., 530. I t  
is not necessary that  an  expert witness be a licensed physician. I Iardy  
v. Dahl, supra, at  p. 535. 

Dr. Taylor described in detail the symptoms of strychnine poisoning 
generally, his examination of the vital organs of Annie Thelma Smoak, 
and his discovery in her body many times as much strychnine as con- 
stitutes a regular medicinal dose. H e  stated that  experts could recover 
from the body from ten to twenty-five per cent of the strychnine present, 
and that  he found in the body of Annie Thelma Smoak sufficient strych- 
nine to cause death. I n  reply to a hypothetical question including the 
symptoms and conditions of -Annie Thelma Smoak's death, the time of 
death, of exhumation of the body, and of the delivery to him of the vital 
organs examined, he gave as his opinion that  "she died from strychnine 
poisoning." The question, in the usual form, was based upon the as- 
sumption that  the jury would find as facts that  these events, conditions, 
and times were as contended for by the State, and there was ample 
evidence supporting each of these contentions. The hypothetical ques- 
tion was a proper one. X a r t i n  v. R n i f f i n g  Co., 189 N .  C., 644; ..lfc- 
Ll lr /~z~is  1%. R. R., 174 S. C., 735; Pigford 1 % .  R. R., 160 S. C., 9 8 ;  Rny 
2.. Ray ,  98 S. C., 566;  S. v. Bowman, 78 9. C., 509. I t  was not essen- 
tial that  the hypothetical question include all the evidence bearing upon 
the alleged facts. Godfrey v. Power Co., 190 N. C., 24. 

The evidence in regard to the defendant's first wife, Georgia Jones 
Smoak, was remote, but, linked in with the other evidence, me think it 
was a circumstance to be considered by the jury. A t  least it  mas not 
prejudicial, as defendant denied any effort on his part  to poison her. 

Was the evidence of those with whom he worked competent on which 
to base a question as to the general r ~ p u t a t i o n  of defendant? TT'e think 
not. " 'The rule as to this matter has been fully settled by many deci- 
sions of this Court. I t  is this:  The party himself, when he goes upon 
the witness stand, can be asked questions as to particular acts, impeach- 
ing his character, but as to other witnesses i t  is only competent to ask 
the witness if he "knows the general character of the party." I f  he 
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answers "No," he must be stood aside. I f  he answer:i, "Yes," then the 
witness can of his own accord qualify his testimony as i,o what extent the 
character of the party attacked is good or bad.' Clark,  C. J., in Edwards 
v. Price, 162 S.  C., 244. See, also, S. 1.. Gee, 92 X. C., 760; S. v. 
Ussery, 115 N .  C., 1177; S. c. Holly,  155 S. C., 485 ; S .  v. Robertson, 
166 N. C., 356; S. v. Killian, 173 S. C., 796; Ti l l o t sm  v. Currin,  176 
K. C., 484; S .  P .  Hnylc.ood, 152 N. C., 815." S. v .  S f een ,  185 S. C., 
768 (778). 

Defendant sought to show by several witnesses his "general character 
among the employees of the Atlantic Coast Line." There mas no error 
in refusing to allow such questions on direct examination. "In North 
Carolina the testimony of a character witness is confined by the general 
reputation of a person whose character is attacked, or supported, i n  the 
communi fy  in  which he lives. S .  v. Parks,  25 N.  C., 296; S. v .  Perkins, 
66 K. C., 126;  S. c. Gee, 92 K. C., 756; 8. v. Wheeler, 104 N .  C., 893; 
S. v. Coley, 114 N. C., 879, and numerous other cases sjnce. Reputation 
is the general opinion, good or bad, held of a person by those of a com- 
muni ty  in which he resides. This is eminently a matter of hearsay, 
based upon what the witness has heard or learned, not as to any particu- 
lar acts, but as to the general opinion or standing i n  the community." 
(Italics ours.) S. v. Steen, 185 N .  C., 768, 770. The emphasis upon 
the word "con~munity" is significant. I t  is not the reputation of a man 
among a particular group-such as his associates in church, lodge, or 
business-which is competent in evidence, i t  is his reputation generally 
in the community which is admissible. As stated by Chief Justice 
l ' i lghman in W i k e  a. Lightner, 11 Ser. 85 Ramle, a t  p. 199:  ('The ques- 
tion is, What  is said by people in general? This is the true point of 
inquiry, and everything which stops short of i t  is incor~ect." 

The testimony of Dr. Taylor as to taking so many milligrams of 
strycahnine from the brain, liver, and estimating the balance is not preju- 
dicial, as the amount he found was sufficient to producl: death. Most of 
the defendant's exceptions and assignments of error blxame immaterial 
when defendant went on the stand and similar evidence during the course 
of the trial mas introduced without objection. The evidence of Mrs. 
Harker  mas competent to show motive, and also that  of Mrs. Mason-at 
least circumstances to be considered by the jury. I l r .  J. E. Evans' 
testimony was a link in the chain of circumstances and competent for 
what it was worth. H e  said of the symptoms, "It  was strongly sugges- 
tive." Ya te s  v. Chair Co., 211 N .  C., 200. H e  had treated Annie 
Thelma Smoak and had personal knowledge of her symptoms, and was a 
physician qualified to know. So was the testimony of Dr. Victor Sulli- 
van, Dr. S. E. Warshauser, and Dr. Chas. B. Graham competent. Shaw 
c .  Handle Co., 185 N. C., 222 (232). 
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The el-idence in regard to ,Ilice IIason Snioak's condition was compe- 
tent-a link in the chain. 

The eridence of C. Dar id  Jones, sheriff of S e w  Hanover County, n a s  
competent: "I told Mr. Smoak I wanted to ask him a few questions and 
he said 'A11 right.' " S. v. Cnldwe l l ,  212 N. C., 454; S. a. Perry,  212 
N. C., 533. The testimony of Leon P. A h d r e w  in regard to what n a s  
the condition of Alice Mason Sinoak after her death TI-as a link in the 
chain, and competent. The fact that  a witness for an  insurance company 
stated that  the insurance on the life of Annie Thelma Smoak was paid 
two weeks further in adrance than any other policy which defendant 
held with his company mas a link in the chain and competent. The 
evidence relative to iilsurance on the life of Xrs.  Bertha Stewart, mother 
of Jeannette Harker,  and on Jeannette Harker,  was &o a link in the 
chain. The testimony of the physicians found to be experts was compe- 
tent. 

We have read the record and able briefs of defendant with care, a d  
none of his exceptions and assignments of error can be sustained. 

The evidence in this case tends to show that  the defendant attenll3ted 
to poison his young daughter, Annie Thelma Smoak, with strychnine on 
Thnnksgiring Day, 26 November, 1936, and that  on 1 December. 1936, 
he again gal-e her strychnine, from the effects of which she died. He 
had purchased strychnine poison prior to that  time, on 1 0  Nouemher, 
1936. H e  had ill mill against llis daughter, who resented the fact that  
in a week or two after the death of his wife, Alice Xason Smoak, he 
had taken a v ido~v,  Jeannette IIarker, into his home. Further,  he had 
insurance on the life of Annie Thelma Smoak, which he attempted to 
collect immediately after her death. H e  aleo had iilsurailce on the life 
of Allice Mason Smoak, his second wifc (who died of strychnine poison- 
ing),  which he collected. H e  had insurance on the life of A h .  Bertha 
Stev art, nlother of Jeannette IIarker, pagablc to him, and <he came near 
dging from strychnine poisoning after taking medicine which he gave 
her for "indigestion." I Ie  had insurance on the life of his first ~vi fe ,  
Georgia Jones Smoak, who in the presence of defendant said she had 
been poisoned. The crime of which defendant was convicted is horrible 
and unthinkable; but, on the record there is sufficient evidence of his 
guilt, and the jury so found. 

T e  find on the record no prejudicial or  reversible error. 
N o  error. 



I N  THE SUPREME COITRT. 

J. P. WILLIAlfSON, AND DUKE POWER COBIPAh'Y, IIVTERVENING, PLAIN- 
TIFF, T. CITY O F  HIGH POINT, C. S. GRAYSON, AS MAYOR, AND E. L. 
BRIGGS, EDWARD GURLEY, C. A. LEWIS, E. N. PHILLIPS, J. S. 
PICKETT, F. LOGAS PORTER, R. H. SECHREST, AND J. E. WARD, 
AS MEMBERS OF THE COUNCIL OF SAID CITY. 

(Filed 2 February, 1938.) 

1. Taxation § 38a- 
Taxpayers of a municipality may maintain a n  action to enjoin the 

municipality from issuing its bonds. 

2. Appeal and  E r r o r  8 41-Where plaintiff is  entitled t o  enjoin defendant, 
r ight  of intervener t o  same relief need not  be considered. 

Where i t  is determined on appeal that  plaintiff taxpayer is entitled to 
an injnnction restraining the issuance of bonds for the construction of nn 
electric power plant by defendant city, the right of an intervening power 
company to the same relief on its contention that its ralunhle franchise 
rights would be destroyed, need not be considered. 

3. Taxation 8 4-Bonds for  municipal poww plant a r e  for  public purpose 
and  necessary expense. 

Bonds for the construction of a municipal electric power plant are  for 
a public purpose and a necessary municipal espense, ,lnd may be issued 
up to the constitutional limitation without a vote of its electors and with- 
out legislative authority, and in excess of the constitutional limitation by 
l~gislntive authority without a vote of the people. Art. VII, sec. 7. 

4. Taxation 5 3-Art. VII,  sec. 7, will be construed i n  pari mater ia  with 
t h e  amended Art. V, sec. 4. 

Art. VII, sec. 7, and the amended Art. V, sec. 4, will be considered 
i?? pari m n t o i a ,  and the word "debt" in Art. V, sec. 4, will be given the 
same construction as  has been given the word in construing Art. VII, 
sec. 7, since the Legislature in  framing the amendment must have had in 
mind the construction which has been given the word a s  used in Art. VII, 
sec. 7. 

3. Same--Contract of city to  pay for  property bought fo r  public purposes 
solely from revenue from t h e  property does no t  crea.te "debt." 

A contract of a municipality to construct a municipal electric power 
plant and to issue its bonds to pay for same, with provision that  principal 
and interest of the bonds should be paid exclusively frcm the profits from 
the plant without resort to funds raised by taxation, does not create a 
"debt" of the municipality within the meaning of amended Art. V, sec. 4, 
which prohibits the contraction of a debt by a municipality in any fiscal 
year in excess of two-thirds of the amount by which its debt was de- 
creased during the prior fiscal year. 

6. Municipal Corporations § 5- 

A municipal corporation is an agency of the State for the administra- 
tion of local gorernment, and has only the express and implied powers con- 
ferred by the Legislature or which are  essential to the declared objects 
and purposes of the corporation. 
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, 
7. Jlunicipal Corporations 5 8- 

Public utilities are  operated by a municipality in its quasi-private and 
not in its political or governmental capacity, but n municipality is with- 
out power to extend its electric lines beyond the corporate limits for the 
purpose of selling electricity to nonresidents in tlie absence of legislatiw 
authority. 

8. Same--Ordinarily, poner  t o  construct electric lines outside city limits is 
limited by proprietary power to  operate utility fo r  it3 citizens. 

Ordinarily, the power given a city by the Legislature to construct 
municipal electric lines and power plants outside its corporate limits and 
to sell electricity to nonresidents is related to and limited by its proprie- 
tary cnpacity to carry on such activities primarily for the benefit of its 
citizens. C. S., 2701, 2702. 2807, 2808; cli. 171, Private Laws of 1931, as 
amended l)y ch. 149, Private Laws of 1035. 

9. Same-Revenue Bond Act of 1935 authorizes municipalities to  c o n s t ~ u c t  
and operate utilities fo r  the  use and  benefit of t h e  citizens thereof. 

The power conferred upon a municipality to construct power lines nnd 
plants outside its corporate limits (C. S.. 2701, 2792. 2807, 2808, c11. 171, 
Private Lnws of 1031. as amended) is limited by the provisions of the 
Revenue Bond Act of 1935, since the act expressly repeals inconsistent 
provisions of m y  prior general or qpecial law. C. S., 2969 ( 1 3 ) ,  and under 
the provisions of the Revenue Bond Act n municipality may construct such 
lmes and plants only in consonance with the policy of the act and the 
nuthority therein given municipalities to prolide such conveniences for 
the health, safety, and benefit of the citizens of the municipality. C. S., 
2969 ( 3 ) .  

10. Same-City held without authorits t o  construct o r  acquire proposed 
municipal electric power plant. 

Defendant city owned and operated its o\\n electric distributing system, 
and purchased the electric power which it  distributed from a pon-er 
company. The city proposed to conctrnct a municipal pan-er plant and 
to issue its bonds therefor to be paid solely out of the revenue derived 
from the operation of the plant. The trial court found, under agreement 
of the parties, that the proposcd plant would be located twenty-five miles 
outside the corporate limits, with transmission lines running through three 
counties. that it  would generate more than three times the amount of 
electricity then used by the entire city, and that the purpose of project 
was to engage in tlie power business generally and to sell electricity to 
municipalities, industries, and indivicluals generally. Held: The under- 
taking is ultra eires the city, since tlie escess power is not incidental to a 
plant operated for its own use or for the use and benefit of its inhabitants, 
and therefore goes fa r  beyond the powers conferred by the Revenue Bond 
Act of 1935. 

Appeal and  Er ror  § 37c-Under circumstances of this case, findings of 
lower court i n  injunctive proceedings held conclusive. 

Although the Supreme Court can review the evidence on appeal in in- 
junctive proceedings, where there are  no exceptions to the findings of fact 
by the lower court, and the record shows that the statement of case on 
appeal as  served by appellees stated that it  did "not contain all the evi- 
dence relating to the findings of fact to which there are  no exceptions" 
the findings of fact will be held conclusive. Art. IV, sec. 13. 
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APPEAL by plaintiffs from Sink, J., a t  August Special Term, 1937, of 
GUILFORD. 

Action originally submitted as controversy without action, in which 
Duke Power Company intervened and filed complaint, for injunction 
against the issuance of revenue bonds for construction of electric light, 
heat, and power plant for  the city of High Point, without the approval 
of a majority of the qualified voters of the city, and against the construc- 
tion of such vlant. 

Tlle parties waived jury trial and agreed that  the (court should hear 
the case upon agreed statement of facts and upon e~ idence  offered by 
either party, and find the facts. The court finds facts substantially as 
follows : The plaintiffs are property owners and taxpayers in defendant 
city of High Point, a municipal corporation, of which the codefendants 
are and constitute the governing body. 

Tlle governing body of the city of H igh  Point, acting under the 
authority of the Revenue Bond Act of 1935, ch. 473, I'ublic Laws 1935, 
and the charter of the city of High Point, as amended (chs. 107 and 171, 
Private Laws 1931; ch. 149, Private Laws 1935; and chs. 65 and 561, 
Private Laws 1937), by resolution of 30 November, 1936, as amended 30 
J u n e  and 4 August, 1937, authorized the acquisition, construction, and 
operation of an  electric system "primarily for the use snd benefit of the 
city of H igh  Point  and the consumers therein," but with the further 
provision that  "any services, facilities, or commodities furnished by the 
electric system which shall not, in the judgment of the council, be 
immediately required for the use and benefit of the city and consumers 
therein may be sold to consumers outside of the city." Contemporane- 
ously, and for the purpose of financing same, the said governing body 
authorized the issuance of $3,171,500 of bonds, '(payable solely from the 
revenue of said electric system," to the payment of both principal and 
interest of which as same mature. and to create and maintain reserves 
therefrom as therein provided, a sufficient amount of ;aid revenues are 
pledged. 

The governing body in said resolution prescribed a t  length regulations 
for the fixing and main'taining of rates, fees, and charges for the facili- 
ties and services afforded by said system; the collecting, handling, and 
distributing of revenues to cover expenses of operation, and to create a 
bond fund and a reserve for and the payment of said bonds and of other 
obligations, not incurred under the Revenue Bond Act of 1935 to the 
pay&ent of which the revenue shall have been pledged also; against free 
service by said electric system; and as to numerous other phases in con- 
nection therewith to the faithful and punctual performance of which the 
city, by the issuance of the bonds, is obligated and all of which shall 
constitute covenants between the city and the holders of the bonds. 
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(The full context of the regulations is not necessary to consideration of 
this appeal.) 

On 2 December, 1936, the said governing body accepted an  offer of 
the United States of ,Inierica to nlakc a grant to the city of High Point  
in the amount of forty-five per cent of the cost of said electric system 
upon completion as determined by the Federal Emergency ,Idministrator 
of Public Works, but not to exceed in any event the sum of $2,595,000. 
This grant  is subject to tcrrns and conditions of PWX Form 210, July,  
1936. 

The court further finds as fact t ha t :  Dukc Power Company now 
liolds and onns a municipal franchise originally granted by the city of' 
High Point  on 8 February, 1909, to John Leddy and his assigns for the 
tern1 of sixty years from and after said date. 

"5. Duke Power Company is now supplying, and for a number of 
years has supplied, the entire pox-er requirements of the city of High 
Point  and of tlie citizens. residents, and industrial enternrises within said 
city and in  its vicinity, including the sale of electric power and current 
to the city of 1Iigh Point  for street lighting, city pumping, and for 
resale by said city to the citizens and re~idents  within said city. During 
the calendar year 1935 the total power requirements of the pity of High 
Point  amounted to 11,053,000 kilonatt hours. During said year the 
totaI power requirernents of all conwniers of pover within said city, 
including the city itself, amounted to 30,233,000 kilowatt hours, all of 
which was supplied by Duke Power Company. During said year the 
total power requirements within said city and in  the vicinity thereof and 
adjacent thereto, also including the requirements of tlie city itself, were 
32,249,000 kilowatt hour?, all of which was supplied by Duke Power 
Company, and since said date it is agreed that there has been no sub- 
stantial change u p  to the date of the hearing. 

"6. The city of High Point  now owns and operates, and for a number 
of years has owned and operated, within said city an  electrical distribu- 
tion system for the sale and distribution of electric current to the citizens 
and residents of said city, which system is adequate and sufficient for 
said purpose. The city bf High Point  purchases, and for a number of 
years has purchased, from Duke Power Conlpany a t  wholesale the elec- 
tric current which the city resells within said city. 

r r  6 1 ,-. / The city of IKig-h Point  is preparing and proposes to construct 
on the Yadkin River, at a point known as 'Styers' dam site7 in Forsyth 
and Davie counties, a l~ydroelectric ~ l a n t ,  with transmission and dis- 
tribution lines extendingVfrorn said piant iiito and through the counties 
of Guilford, Forsyth, and Davidson, together with substations, switching 
stations, and other electric appliances and equipment for use in connec- 
tion with the operation of said plant, for the purpose of engaging in the 
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p o w r  business generally and of furnishing electric power and current to 
cities and towns, to industrial and commercial enterprises, to private 
individuals, and to the public generally for domestic, commercial, and 
industrial use. The annual output of said system will be 104,000,000 
kilowatt hours of electric power, consisting of approxiinately 60,000,000 
kilowatt hours of primary power and approximately 4-4,000,000 kilowatt 
hours of secondary power. The details of the conjtruction of said 
system will be as set out in the application of the city of High Point  to 
the PTVA. Tliat the dam site is sonlething more than tv-enty-five miles 
from the city of High Point  and the reservoir created by said dam will 
corer something like 15,000 acres of land located ill the counties of 
Forsyth, Davie, and Padkin .  That  tlie entire plant and systeni will 
require several additional thousands of acws of land, all of which d l  be 
located outside of the corporate limits of the city of High Point. . . . 

"7.  The question of issuing said bonds has not been submitted to the 
voters of the city of H igh  Point  a t  an  election. 
"8. The amount of said bonds is f a r  i n  excess of the amount by which 

the indebtedness of the city of H igh  Point  was reduced during the last 
fiscal year of said city, namely, the fiscal year ~vhicl- ended 30 June,  
1937, and this same condition is true of the fiscal year ending 30 June, 
1936. 

''9. The  city of H igh  Point  owns and operates and for more than 
forty years has owned and operated a system for the distribution of 
elrctricity for light. heat, and power purposes; that  said distribution 
system is owned and operated by the city of High Point  in its proprie- 
tary or private capacity for public purposes, and that  the proposed elec- 
tric generating system would be owned and operated by the city of High 
Point  i n  its proprietary or private capacity for public purposes; that  
tlie said system for the distribution of electricity for light, heat, and 
power purposes is one of the most fruitful  sources of revenue of the ci ty;  
said city has for a number of years derived a net profit after paying all 
expenses of operation, n~aintenance, administration, interest, and prin- 
cipal on the debt of said electric distribution system; and that  for the 
fiscal year 1936-1937 the net profit derived from said system was ap- 
proximately $200,000; that  a t  the present time such electricity is pur- 
chased by said city from a pril-ate corporation and is not generated by 
said city. The city of II igh Point  has outstanding bonds i ~ s u e d  partly 
for the purpose of constructing said distribution system and partly for 
tlic: purpose of funding a debt incurred for tlie purchzse of electricity. 
The net revenues of said distribution system are pledged for the pay- 
ment of all or some of said bonds, but the said net profit, after annual 
interest and principal payment, inures to ;lie benefit of all the citizens 
and taxpayers of the city of High Point. 
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"10. That  the resolutions of the city of High Point  and the commit- 
ment from the Federal Emergency Administration of Public Torks ,  
all referred to hereinabove, do not commit the said city of High Point  
to the 'Styers' dam site' project nor to any other specific project. That ,  
however. the city of H igh  Point  and the Federal Emergency Ildn~inis-  
tration of Public TTorks have each made considerable investigation in 
regard to the possibilities of such a plan and the cost thereof. That  i t  
is the purpose and intent of said city, in the event that  its right is estab- 
lished, to i.sue the revenue bonds as set forth in said resolution, to 
procure an advanced grant  from the Federal Emergency Administration 
of Public Yorks  to conduct further inrestigations and surveys of the 

and cost of erecting a generating plant a t  said 'Styxs '  dam 
site' and other available hydroelectric sites. That  provision is made 
under the terms of said grant  for an  advanced grant  for said purpose, 
which advanced grant, in the event that  said project is not found to be 
practicable or fcasible, is not to he repaid by said city unless same is 
exprnded in  bad faith." 

Gpon the foregoing facts, the court below concluded as matters of law:  
"1. That  thc issuance of said proposed honds by the city of IIigll 

Point  will not violate the pro~is ions  of Art. T, see. 4, of the Constitu- 
tion of S o r t h  Carolina, for  the reason that said bonds are payable 
exclusirely from the revenue of the proposed electric generating system 
and will not constitute 'debts' ~v i th in  the meaning of said section of the 
Constitution. 

"2.  That  the issuance of said proposed bonds without the vote of the 
majority of the qualified voters of thc city of H igh  Point  will not 
violate Art. VII ,  see. 7, of the Constitution of North Carolina for the 
reason that  said bonds ~v i l l  not constitute a debt, pledge of faith, or 
loan of credit within the meaning of said sectioii of the Constitution. 

"3. The issuance of said propoqed bonds will not be in violation of 
the rights of the holders of the outstanding bonds to nhich the revenues 
of the present electric distribution system of the city of High Point  
are pledged. 

"4. That  ch. 149 of the Private L a m  of 1935, and ch. 171 of Private 
Laws of 1931, and ch. 473 of the Public Laws of 1035, known as the 
'Revenue Bond Act of 1935,' and ch. 107 of the Private Laws of 1931, 
and chs. 65 and 561 of the Public-Local and Private Laws of 1937, are 
not unconstitutional. 

"5. That  the plaintiff, Duke Power Company, has no right to an  in- 
junction against the city of High Point  prohibiting said city from erect- 
ing said electric system, thus preventing competition in the electric and 
power business from the said citg. That  competition by the city of 
High Point  in said city violates no right of the Duke Power Company. 
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"6. That  the plaintiffs J. P. TlTilliamson and Duke Power Company 
have no right as taxpayers of the city of High Point  to an injunction 
against the issuance of said proposed bonds for the reason that  said 
bonds will not be a general obligation of the city of High Point, and for 
the reason that  said city mill not, by the issuance of the proposed revenue 
bonds, incur a debt, pledge its faith, or lend its credit." 

From judgment in accordance therewith, and denying injunctive 
relief, plaintiffs appealed to the Supreme Court, and assigned error. 

L. J .  F i sher ,  Jr . ,  and Gas ton  A. Johnson  f0.r plainti,? J .  P. W i l l i a m -  
son, appel lant .  

W .  X. H e n d r e n ,  Roberson,  H a w o r t h  & Reese, W .  13. i l IcGuire ,  J r . ,  
and  TI'. S. O 'B .  Robinson,  Jr . ,  for Duke P o w e r  C o m p a n y ,  interzsening 
plnintif l ,  appel lant .  

R. L. Deal ,  R. T .  P ickens ,  T .  J .  Gold,  and G. EI. Jones  for defendants ,  
appellees. 

WIKBORKE, J. The right of plaintiffs, as taxpayers in the city of 
High Point, to maintain this action to test the authority of the city to 
issue the proposed bonds and to acquire and construct the proposed elec- 
tric system, is too well recognized in this State to ~ idmi t  of debate. 
Therefore, if the plaintiffs be coyrect in their contentions, they are 
entitled to injunction. Hence, we deem i t  unnecessary to consider the 
further claim of the interrening plaintiff, as a public electric utility 
entity, owning a lawful business, valuable franchiseii, and property 
rights, to the additional right to maintain the action against threatened 
competition from a municipally owned electric system 70 be constructed 
allegedly without legal authority. 

Three questions arise on this appeal for consideration: (1 )  Do bonds, 
issued to enable a municipality to acquire and construct a revenue pro- 
ducing undertaking, an electric system, payable exclusirely f rom-the  
revenue therefrom, pledged in security therefor, constitute a debt of the 
municipality within the meaning of Art. V I I ,  sec. 7 ,  and of Art. V, 
sec. 4, of the Constitution of North Carolina? 

( 2 )  I f  not, on the facts presented on this record, has the city of High 
Point ,  under the Revenue Bond Act of 1935 and its charter as amended, 
the authority to issue the proposed revenue bonds ? 

(3 )  On the facts presented on this record, does the city of High Point  
h a w  the authority to acquire and construct the proposed electric system? 

The first question is answered "No," on the authority of Brocken-  
brongh u. Comrs. ,  134 N .  C., 1, 46 S. E., 28. An electric plant for  
m u n i c i ~ a l  use and for the comfort and convenience of the inhabitants 
of a municipality is  a public purpose and a necessary expense within 
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the meaning of Art. VI I ,  see. 7. Pawcett v. Xoun t  Airy ,  134 X. C., 
125, 45 S. E., 1029; Swindell v. Belhaven, 173 N .  C., 1, 91 S. E., 369. 
Nothing else appearing, the city of High Point  has the authority to 
contract a debt for  such expense and levy a tax (1 )  u p  to the constitu- 
tional limitation, without a vote of the majority of the qualified voters 
without legislative authority, and (2) in excess of the constitutional 
limitation by legislative authority without a vote of the people. Palmer 
21. IIaywood County, 212 K. C., 284, 193 S. E., 668, and cases cited 
therein. However, Brt .  V, sec. 4, as adopted in amended form in 1936, 
except in certain cases not pertinent here, provides : ". . . The Gen- 
eral Ilssemhly shall have no power to authorize counties or municipali- 
ties to contract debts, and counties and municipalities shall not contract 
debts, during any fiscal year, to an  amount exceeding two-thirds of the 
amount by which the outstanding indebtedness of the particular county 
or municipality shall hare  been reduced during the next preceding fiscal 
year, unless the subject be subnlittetl to a vote of the people of the par- 
ticular county or municipality." I n  the instant case i t  is admitted of 
record that the amount of the proposed bonds is f a r  i n  excess of the 
amount by which the indebtedness of the city of High Point  was reduced 
during the last fiscal year. Therefore, if the proposed bonds be a debt 
within the meaning of Art. V, see. 4, even though the purpose be a neces- 
sary expense, the Legislature has no power to authorize the city to issue 
them unless the question be submitted to a vote of the people. 

The word "debt" is used in both ,\rticlc TlI, scc. 7 ,  and Llrticle V, 
see. -2. The sections are to be coilsidered 171 p r i  mnfcrirl. Pclrvin 1 % .  

Cornrs., 17; N .  C., 508, 09 S. E., 432. 
T h e n  so considered, the Brockenhrough case, supra, is decisive of the 

question. I n  that  case this Court first considered the question and 
approved the issuance of special rerenue bonds. There the hoard of 
water commissioners, acting for the city of Charlotte, under ch. 271, 
Private Laws 1899, as amended by ch. 196 of Private L a m  of 1903, 
was authorized to issue $200,000 ill bonds "to acquire additional prop- 
erty and make such additional improvements thereto as may be neces- 
sary to a t  all times furnish the city of Charlotte with a sufficient supply 
of good, wholesome water," and to be secured equally and ratably by a 
first mortgage or deed of trust upon all the property that  constitutes the 
waterworks system, including such additional property. 

The act there provides for the payment of the principal and interest 
on said bonds out of revenues collected from the said water system, and 
further provides: "That none of the funds of the city of Charlotte, 
raised by taxation, shall ever be applied to the payment of either the 
principal or interest of the bonds issued by virtue of sec. 6 hereof." I t  
is recited tha t :  "The city has found it necessary to and has laid many 
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miles of sewer and water pipes, and purchased the necessary implements, 
tools, etc., for the operation thereof, all of vhicli are necessary for the 
protection of the property and I~ealtll of said city and its inhabitants; 
that  the present water supply is inadequate to meet the demands of pub- 
lic and private consumers and an efficient operation of said plant." The 
resolution of the commission provided : "That neither the bo~ids author- 
i z d  to i)c iswctl licrc~uitlcr, the coupons attaclicd tlicrcto, nor the deed 
of trust secnring the same, shall be deemed or held as creating any debt 
of the city of Cllarlotte, or as pledging the fai th or l ~ d i n g  the credit 
of said city for the payment of tlic indebtedness hereby authorized, and 
no action shall be maintained in any court against satd city or any of 
its ofticers to enforce the payment of said indebtedness evidenced by said 
bonds, co11pons, or deed of trust except as to tlie f u i ~ d s  and property 
llerein espressly cllargcd with the payment thereof." This Court, speak- 
ing to the qlwstion, said : "If, as contended by the dcfe:idants, the bonds 
proposed to be issned are not debts or liabilities of the city, or if the 
making and issuance of tlieni be not pledging the fai th or lending tlie 
crcdit of tlie city within the meaning of Art. VII ,  see. '7, of the Constitu- 
tion, sewral  i i i~portant  and interesting questions discussed in the briefs 
will be eliniinatcd. This question has not before been preqented to or 
decided by this Court. The language of thc Constitution declares that  
no county, city, town, or other municipal corporatio 1 'shall contract 
any debt, 1)leilge it. faith, or loan its credit,' etc. Thtx plaiiltifls insist 
that the issuing of the bonds in controrersy conies v i th in  this iiil~ibition. 
'Debt' is defined to be 'tliat ~rliicli is due from one r~erson to anotlier: 
that  ~ r l ~ i c l l  one person is bound to pay or pcrforni to a lother.' Black's 
L a w  Dict., 337. l'r>rriqo 1 % .  XlltlwtruX.c~r, 92 T i s . ,  236. ',hi indebtedness 
within restrictions upon municipal indebtedness is an agreement of 
some kind by the nilunici1)ality to pay money nhere  113 suitable provi- 
sion has been made for tlic proinpt diqcllai,ge of the obligation imposed 
by the agreement.' Snckcit 1 % .  T e ~ o  .llbccny, 85 Ind., 473, 45 ,h. Rep., 
467. 'A debt is a specified sum of money J\-hich is due from one person 
to another, and denotes not only the obligation of the d ~ b t o r  to p G ,  but 
also the right of the creditor to receive aud enforce payment.' S'. 1 % .  

Hnwes,  112 Ind., 323. I t  would not be conterlded that  upon the facts 
in this case the city lends its credit or pledges its fa i th  in  regard to the 
proposed  bond^. I t  does not endorse or guarantee their paymont or 
assume any obligation in respect to them. Kor  can its revenues be 
applied to the payment of them." Then, after reviewing authorities 
elsevhere, the Court continued : "We can see no reason why the Legisla- 
ture may not, under its general power to provide for the goreriiment of 
cities and towns and legislate in regard to them, authorize the board of 
water conimissioners to apply the rents and tolls, as thry accrue, to the 
purposes set out in the act and to pledge such applicatioll. The contract 
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thus made will be enforcible by appropriate remedies. TTe therefore 
hold that  the bonds authorized by the *let of 1903 to be issued do not 
constitute a debt against the city of Charlotte; . . . that  the Legis- 
lature has the poJver to authorize the issuing of bonds and the execution 
of the mortgage proposed to be issued and executed p11rs~ant to the 
-kctof1903.  . . ." 

"I t  i~ an  eqtablished rule of construction that, vllere a eolistitutio~ial 
provision haq received a settled judicial conitruction, and is afterlr-ard 
incorporated into a new or revised Constitution, i t  will be premrned to 
have been retained v-ith a knov-ledge of the previons constrnction, and 
the courts will feel bound to adhere to it." 12 C. J., 717. 

I n  thiq State, in F c r m l l  1 . .  Fcrrn l l ,  1.73 K. C'., 174, 69 S. E.. 60, 
Hoke, J., speaking to the same subject of construction, said : "The action 
of our constitutional convention in thns adopting a public statute of 
accepted construction and on a subject of nlonlcntous interest and mak- 
ing the same. in its entirety and ve1.y word-, a part  of our organic law, 
while not necessarily conclusive, affords n-ell-nigh convincing evidence 
that the nords were intended to hear their established meaning, and in 
this subject should so p r e n i l  as the law of the land," citing Rhy~i (~  r .  
Lipscornbe, 122 N .  C., 650, 29 S. E.. 57. 

I n  II(il1 r .  Rct l t l ,  196 S. C., 622. 146 S. x., 5h3, Yit rcy ,  ( I .  .J., sa id :  
"It is not propoqed that tlic municipality sliall contract any debt or loan 
its credit so a, to inr-olw tlie inlpo~it ion of a tax. IIence, this renders 
Art. TII, see. 7, of the ('onstitution, reqnirilig a ~ o t e  of tlle peopIe. 
except for a necehsary es~)ense,  ina~~plicable,"  citing I?rocll .~nbroirgh 1%. 

G'omrs.. s u p r a ;  ( :ardncr  2,. A \ T ~ ~ o  i ? t~ru ,  98 X. Cy., 22S, 3 S. E., 500. 
Since the wort1 "debt" as used in *\rt. Y I I ,  scc. 7, of the Con.titutio11 

has been so interpreted by the Conrt, proper interpretation will give to i t  
the same meaning in a later amelldnlent to the ('oli.titution a i  in Art. T, 
sec. 4. 

The preTailing opinion in otllcr  juridict ti on^ i i  that  the special funtl 
doctrine, a.; c n u ~ i c i a t d  in the Broc.lic1~2irouqh cticcl, slrprtl, to  tlle effect 
thtrt a contract 1)g a n~unicipali ty to purclla\e end pay for property for 
public 1,urpo.e. solel>- out of the net cwrnings of the property, nitllout 
resort directly or indirectlp to revcnne d e r i ~ e d  from taxation, docs not 
create a debt v i th in  tlle meaning of such collstitntional 1 ) r o ~ i ~ i o n s .  
BuisbtrttXs 7'. C ' i f j j  o f  lT'irr/oncr. 51 Fed. (,"(I). 9 9 ,  note, page 2 1 6 ;  
George  1.. City of Asheui l le ,  SO Fed. (2d), 5 5 ;  72 A. L. R., G3S 11. 

I n  view of the disposition hereinafter to be r i l ad~  of the pre.ent case, 
we deem it needless to determine nliether ally of the covellailts between 
the city and the bondholderq go beyond the holding in thc R r o c l i ( ~ ~ l b ~ ~ / / g h  
case, S U ~ T I I .  

The second question is io closely interwoven ~ v i t h  the third that  the 
two may he considered together. Each is ansrered in tlle negative. 
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This invites inquiry as to the authority and extent of authority of a 
municipal corporation in connection with a municipally owned and 
operated public utility. 

The Constitution imposes upon the Legislature the duty to provide 
by general laws for the organization of cities, towns, and incorporated 
villages. Art. Q I I I ,  sec. 4. "It is said that  the power of the Legisla- 
ture to control them in the exercise of their municipal powers is some- 
what more restricted than in the case of counties, yet bohh are but instru- 
mentalities of the State for the administration of local government. and 

u 

their authority as such may be enlarged, abridged, or withdrawn entirely 
a t  the will or pleasure of the Legislature." Mltrphy  I . .  W r b b ,  156 S. C., 
402, 72 S. E., 460. 

I n  Holmes v. Fayefteville, 197 K. C., 740, 150 S. E . ,  624, Adams, J., 
said:  "The powers of a municipal corporation are rhose granted in  
express words, those necessary or fair ly implied in, or incident to, the 
powers expressly granted, and those essential to the declared objects and 
purposes of the corporation. . . . The dual capacity or twofold 
character possessed by municipal corporations is governmental, public, 
or political, and proprietary, private, or quasi-private. I n  its govern- 
mental capacity a city or town acts as an  agency of the State for the 
better government of those who reside within the corporate limits, and 
in its private or quasi-private capacity it exercises powers and privileges 
for its own benefit. . . . The general rule is that  a municipal corpo- 
ration has no extra-territorial powers ; but the rule is not without excep- 
tions. The Legislature has undoubted authority to confer upon cities 
and towns jurisdiction for sanitary and police purposes in territory con- 
tiguous to the corporation. . . . I f  a municipality owns and oper- 
ates a water or lighting plant and has an  excess of water or electricity 
beyond the requirements of the public, which is available for disposal, 
it  may make sale of such excess to outside consumers as an  inEident 
to the proper exercise of its legitimate powers. . . . I t  is equally 
clear that  without legislative authority the defendant would not be per- 
mitted to extend its lines beyond the corporate limits for the purpose of 
selling electricity to nonresidents of the city." 

I n  Asbury c. illbemade, 162 N. C., 247, 78 S. E., 146, Brown, J., 
said:  "I t  is well settled that  local conveniences and public utilities, like 
water and lights, are not provided by municipal corpclrations in their 
political or governmental capacity, but i n  that  quasi-private capacity in  
which they act for  the benefit of their citizens exclusively." 

Reviewing pertinent statutory authority with which the city of High 
Point  is clothed, we find that  the charter, Private Laws 1931, ch. 107, 
Art. 11, sec. 4, provides that  the city shall have the righis inter  alia con- 
tained i n :  (1 )  C. s., 2791-2792, to purchase lands within and outside 
of the city, for electric lights, power systems, and other public utilities, 
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with right of eminent domain; ( 2 )  C. S., 2807-2808, to own and inain- 
tain its ow-n light and water systems, to furnish light to the city and its 
citizens and to any person, firm, or corporation desiring same outside the 
corporate limits, where the service is available," and to fix rates for those 
outside different from those inside. The charter was amended by ch. 171, 
Private Laws 1931, by which the city was given the right to operate its 
water, sewerage, and electric light lines and system "for a distance not 
exceeding three miles" outside the city limits. The words "for a distance 
not exceeding three miles" were stricken therefrom by ch. 149, P r i ~ a t e  
Laws 1935, so that  the provisions of ch. 171 now read:  "The said city of 
High Point  be and i t  is hereby authorized and empowered, in its discre- 
tion, to extend, construct or purchase, maintain and operate its water, 
sewerage and electric lines and system . . . in all directions beyond 
the corporate limits of said city as the same now exist or may hereafter 
be established; to sell and furnish eIectric current and lights in such 
area, and to charge for the use of such utility such rates as the city 
council may determine.'' This act became effective upon ratification on 
10 April, 1935. 

Then in 1937 by two private acts, chs. 65 and 561, the powers of the 
Revenue Bond ,let of 1935 were continued for four years for H igh  
Point  to issue revenue bonds thereunder for any purpose now authorized 
by the Municipal Finance Act or any other law. C. S., 2787 ( 3 )  (j), 
authorizes all cities to purchase, conduct, own, lease, and acquire public 
utilities and to create, provide for, construct, regulate, and maintain all 
things in the nature of public works. 

Conceding, therefore, that  the city of High Point  has express author- 
ity of the Legislature to purchase lands within and outside of the city 
for an  electric power system, and to extend, construct, maintain, and 
operate such system in all directions beyond the corporate limits, and 
to sell and furnish electric current and lights to the users in such area, 
ordinarily such powers relate to and are limited by the proprietary 
capacity in which the city acts for the benefit of its citizens in a compact 
community. 

But, be that as i t  may, the city of II igh Point  is here undertaking to 
acquire and construct an electric syqtem and to issue revenue bonds to 
finance same under the authority of the Revenue Bond Act of 1935. 
This act became effective 11 May. 1935. I t  contains provision tha t :  
"The powers conferred in this act shall be in addition and supplemental 
to the powers conferred by any other general, special, or local law." 
But  i t  further provides tha t :  " In  so f a r  as the provisions of this act are 
inconsistent with any other general, special. or  local law, the provisions 
of this act shall be controlling." C. S., 2969 (13). 

I n  the act the Legislature exprewly declares the policy of the State 
with reference to its purpose in this manner:  ". . . N o  municipal- 
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ity shall operate such undertaking primarily for profit, but shall operate 
such undertaking for the use and benefit of the consumers served by such 
undertaking and for the promotion of the welfare and for the improve- 
ment of the health and safety of the inhabitants of tlw municipality." 
C. S., 2969 (3) .  

Policy is a settled or definite course or method adopted and followed 
by a govcrament. Webster's International Dict. Ordinarily, where the 
law making power distinctly states its design, no plact. is left for con- 
struction. 59 C. J., 960. 

Fur ther  analyzing the , k t  of 1935, i t  is seen that, in addition to the 
powers which i t  may now have, any municipality as therein defined, in- 
cluding cities, shall hare  the power under this act " ( a )  To con- 
struct, acquire 117 gift,  purchase, or the exercise of the right of eminent 
domain. . . . any undertaking, within the municipality, and to ac- 
quire . . . lands or rights in land or water rights in connection 
therewith, (b)  t o  o p ~ r n f e  and m a i n t a i n  n n y  zindertnkin!g f o r  i f s  own  lisp 
or for f h e  use  and  benefit o f  i t s  in l zab i fan f s ,  and  nlsc f o  operate and  
m n i n f a i n  such  u n d e r f a k i n g  for t h e  use  and benef i t  o f  persons, firms, and 
corporations ( inc lud ing  munic ipa l  corporntions and  i n h ( z b i f a n f s  t h e r e o f )  
wltose residences or places of bzlsiness are ( o r  w h i c h  n r e )  located in such  
m u n i c i p n l i f y  (italics ours) ; (c)  to issue its bonds to finance in whole or 
i n  par t  the cost of the acquisition, purchase, construction, . . . of 
any undertaking; ( (1)  to prescribe and collect rates, fees, charges for 
services, facilities and commodities furnished by such undertaking; and 
(e)  to pledge to the punctual payment of said bonds and interest thereon 
an amount of the revenues of such undertaking . . . sufficient to 
pay said bonds and interest as the same shall become due and to create 
and maintain reasonable reserves therefor." Thus, the right of acquisi- 
tion, purpose of operation, and manner of financing of an undertaking 
are linked together, and limit the extent of the undertaking. 

The narrative rercaled by the findings of fact of the court below dis- 
closes that  i n  the proposed undertaking and proposed bond issue the city 
of H igh  Point  is i n  conflict with the purpose and intent of the provisions 
of the act. These findings show tha t :  The vity owns and operates, in its 
proprietary capacity, a system for distribution of electricity for light, 
heat and pon.er purposes, through which i t  sells and distributes electric 
current, purchased therefor. The  system and supply of current are ade- 
quate and sufficient for the needs and requirements of the city and its 
citizens. F o r  the fiscal year 1936-37 the net profit derived from the 
distribution system was approximately $200,000. The total power re- 
quirements during the calendar year 1935 within the city and in the 
vicinity thereof and adjacent thereto, including the requirements of the 
city itself, were 32,249,000 kilowatt hours. The current annually 
generated by the proposed system will be 104,000,000 kilowatt hours of 
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electric power, consisting of approximately 60,000,000 kilowatt hours 
of primary and approximately 44,000,000 kilowatt hours of secondary 
power. The city is preparing and proposing to construct a system, to 
cost more than $5,500,000, "with transniission and distribution lines 
extending from said plant into and through the counties of Guilford, 
Forsyth, and Davidson, . . . for the purpose of engaging in the 
power business generally and of furnishing electric power and current to 
cities and towns, to industrial and commercial enterprises, to private 
individuals and the public generally for domestic, commercial, and 
industrial use." 

Such an  undertaking goes f a r  beyond the powers conferred by the 
Revenue Bond Act of 1935, and is ultra vires. The excess power is not 
incidental to a plant operated "for its own use or for the use and benefit 
of its inhabitants." 

The defendant contends, however, that  there is no evidence to support 
such findings, and that  the only evidence in the record bearing upon the 
purpose of the city council is that  expressed in the amendment of 30 
June, 1937, to the original resolution authorizing the construction of the 
system, in which it is s tated:  "The electric system shall be constructed 
and operated primarily for the use and benefit of the city of High Point  
and the consumers therein, but any services, facilities or commodities 
furnished by the electric system which shall not, in the judgment of 
council, be immediately required for the use and benefit of the city and 
consumers therein may be sold to consumers outside the city." Defend- 
ants request that  facts be reviewed by this Court, and cite X e u ~ b o r n  z.. 
R i n s f o n ,  199 N .  C., 72, 154 S .  E., 76 ,  as authority. Brogden, J., there 
said:  "The Court has the power to review facts in injunction proceed- 
ings. Peters  c. H i g h w a y  Commission,  184 N .  C., 30, 113 S. E., 567. 
Severtheless, there is a presumption that  the judgment and findings of 
fact are correct, and the burden is upon the appellant to assign and 
show error. Plo t t  v. Comrs.,  187 N .  C., 125, 126 S .  E., 190." 

I n  the instant case there is no exception to the findings of fact by 
either plaintiffs or defendants. The record further shows that  the 
statement of case on appeal as served by plaintiffs, service of which was 
accepted by defendants, contains the statement: "The following state- 
ment . . . does not contain all of the eridence relating to the court's 
findings of fact to which there are no exceptions." Under these circum- 
stances, the findings of fact have the force and effect of a verdict by a 
jury and are conclusive. Art. IV, sec. 13, S. C. Constitution. Bar-  
ringer v. Savings d? T r u s t  Co., 207 1. C., 505, 177 S. E., 795. 

On these facts the court below erred in refusing to grant the injunc- 
tion as prayed. 

The judgment below is 
Reversed. 
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MRS. LUCY GRIMSLEP v. MISS NELL SCOTT. 

(Filed 2 February, 1938.) 

Automobiles § 14--Evidence held to  show contributory negligence of plain- 
tiff hitting parked car while sledding. 

The evidence favorable to plaintiff tended to show that defendant's car 
was parked too far from the curb and too near an intersection in viola- 
tion of a city ordinance, that plaintiff was coasting down a steep grade 
on a sled after dark, did not see the parked car until 50 or 100 feet away 
because blinded by a large street light, and mas unable to avoid hitting the 
car although there was a clear passage of 20 feet between defendant's car 
and the cars parked on the other side of the street. Held: Even conced- 
ing the evidence shows negligence on the part of defend,mt in parking the 
cnr, plaintiff's evidence discloses contributory negligence barring recovery 
as a matter of lam. 

APPEAL by plaintiff from Hill, Special J u d g e ,  at March Term, 1937, 
of FORSYTH. Affirmed. 

This is an  action for actionable negligence brought by plaintiff against 
defendant, alleging damage. The defendant denied ncsgligence and set 
up  the defense of "last clear chance" and contributory negligence. 

I n  the city of Winston-Salem there are certain streets that  have TTery 
steep grades. Jersey Avenue leads into Summit Street and continuing 
down Summit Street there is a triangle. One can con1,inue down Sum- - 
mit Street or turn  into Carolina Avenue a t  the triangle and go down 
Carolina Avenue. I n  going down Summit Street and Carolina Avenue 
the grade is steep. 

The defendant, an  hour or two before the in jury  complained of, had 
parked her car opposite the home in which she lived on the triangle, i t  
is alleged by plaintiff contrary to law-too near the intersection of 
Summit Street and Carolina Bvenue and not close encugh to the curb. 
Ice and snow were on the streets and the  lai in tiff, while sitting on a 

u 

sled v i t h  her daughter (about 11 years of age) in fronr of her, ran into 
the parked car of defendant and was seriously injured. The accident 
occurred on 31 December, 1935, about 8 o'clock a t  night. X street light 
was burning on Summit Street and near its intersection with Carolina 

u 

Avenue, and some 28 feet from the east end of the t r imgle  near which 
defendant's car was parked. Carolina Avenue was 34 feet wide. Cars 
were parked near the curb on the street opposite to the triangle. There 
was 20 feet clear space on Carolina Avenue for one to travel. 

Guy T. Hinshaw, witness for plaintiff, testified, i n  p a r t :  "The steep- 
est part  of the grade is about where Jersey Avenue enters Summit. 
Summit curves to the left from Jersey, going down the hill. The grade 
where Jersey enters Summit is 12.9%. There is a long swinging curve 
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from Jersey Avenue into Summit Street. From where Jersey Avenue 
hits the curb line on Summit Street i t  is 150 feet to the east end of the 
triangle. . . . There is a street light shown on the map just before 
reaching the triangle, in Summit Street. I t  is approximately twenty- 
eight feet from the east end of the triangle. I t  i s  a large  suspended l i gh t  
over  f h e  s tree t ;  I t h i n k  it i s  a s tandard  light." 

The plaintiff testified, in par t :  "About a week prior to 31 December, 
1935, quite a deep snow fell in Winston-Salem, and this snow remained 
on the ground for several days, and the ground was covered with snow on 
the evening of 31 December. . . . I did not go coasting until in the 
evening, after six o'clock. . . . I started from my home about 6 :25 
or 6 :30 on the evening of 31 December, and the signs were up then. 
I did not go coasting before the signs were up. First, I went to Mrs. 
McNair's home and waited for her, as she was going with me. She 
lives a t  the intersection of Manly and Summit streets. I have coasted 
all my life. I was raised in Virginia and coasted there. My little 
daughter was with me when I left home on this occasion. She was 
eleven years old at  that time. We left our home on Carolina Avenue, 
and in  going to Mrs. McNair's we came out Carolina Avenue to this 
triangle, went by the triangle and crossed the street by the triangle, going 
up Summit Street, on the left. At that time, which was 6 :25 or 6 :30, 
there was no car parked a t  that triangle. There were cars parked on 
the right-hand side of the street in front of the apartments, across the 
street from the triangle. When I arrived at  Mrs. NcNair's home she 
was not ready to go coasting with us, and we waited for her something 
like an  hour, and then we went up  to a point near Sixth Street as i t  
enters Summit Street, and started coasting from there down Summit 
Street, on the right-hand side. I was on my sled with my little girl in 
front of me on the sled. . . . I mas on the sled coasting down, and 
after I came around the curve beyond Jersey Avenue to about this 
point (indicating on map),  just before I got  f o  t h a t  big s tree t  l i gh t ,  I 
saw t h e  car.  I could not see it sooner because of the light. I looked 
to the right and planned to turn to the right, going down Summit 
Street, but that street was blocked n-ith this sign; I could see i t  plainly 
then, and I turned to the left as f a r  as I possibly could, but I could not 
miss the car which was parked on Carolina Avenue a t  the triangle, and 
near the east end of the triangle. . . . I was injured about eight- 
twenty that night. I only coasted down that hill two times that night, 
the first time as f a r  as Jersey Avenue, and the second time all the way 
down to Carolina Avenue, when I was injured. . . . There was a 
wide space in the street we could coast. . . . The whole street was 
covered with snow and came up  just about even with the curb. Vehicles 
had not made a track up and down the hill. The street was smooth. 
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Therc were no ruts in that  street. . . . M y  sled wa3 running on top 
of the ice, the runners of the sled being on top of the ice. The ice had 
refrozen where i t  had melted and there was ice on top of the snow and 
the runners of the sled did not cut through. I t  zuas f l i c k .  . . . I 
was coasting on a Flexible Flyer sled, with steel runners, I would say a n  
inch wide a t  least. . . . I could  n o t  h a v e  been  m o r e  t h a n  a h u n d r e d  
feet u p  f h e  h i l l  front t h a t  s t r ee f  l i g h t  sholcn  o n  t h e  m a p  w h e n  I first s a w  
t h e  a z i f omob i l e  parked ,  a n d  p robab ly  n o t  t h a t  m u c h .  I was just i n  front  
of the light because the light blinded me. I t  was less than a hundred 
feet, I would say between fifty and one hundred feet, when I first saw 
thr: car. I t  was not more than fifty feet ahead of the light. I saw the 
car, say, fifty feet east of the light for the first time. I do not know how 
fast my sled was going a t  that  time. I t  was sliding, going smoothly; 
it w a s  go ing  fas t  e n o u g h  t h e n .  . . . I cannot tell horn fast my sled 
was going when I got to Carolina Arenue. I m u s t  h a c c  been  go ing  v e r y  
fast .  . . . I don't ha re  any idea how fast my  sled was going a t  that  
point. I h a d  b e e n  coas t ing  d o w n  a v e r y  s t eep  h i l l .  X y  daughter and 
I had traveled on the sled a t  least two hundred yards down Summit 
Street a n d  h a d  a71 f h e  speed w e  could  makc'  r u n n i u g  o n  f o p  of ice.  W e  
were  go ing  fast .  . . . Notwithstanding the fact t h ~ i t  I k n e w  i t  w a s  
so s l ick  a n d  t h a t  I could  n o t  s t op ,  I zuas going  d o w n  w i t h o u t  a n y  b rakes ,  
sitting up with my  feet out in front  and my little daughter in front of 
me. There are no brakes on a sled. You can guide the sled with your 
feet or hands, and ha re  perfect control of it by that  guiding. . . . 
There was no obstruction betn-een tlie cars parked on the east side of 
Carolina Arenue and Miss Scott's car parked on the triangle, or west 
side; there lvas no signs or barricades of any kind there, and f h a f  t h i r t y -  
f o u r  foot  s t ree t  w a s  o p e n  bc t lceen  X i s s  S c o f f ' s  car  a n d  cars  parked o n  
f h c  o f h e r  s ide ,  o r  east  side of f h e  s f r c e f .  . . . I did not plan to stop 
the sled a t  the triangle; I planncd to go on home on Carolina Avenue. 
-1Iy sled w a s  go ing  m u c h  fas ter  wlren w e  reoched f h e  f r i a n g l e  t h a n  a t  
J e r s e y  A v e n u e ,  b e c a m e  w e  h a d  gained m o m e n t u m ,  I illzagine." 

The plaintiff made numerous exceptions and assignments of error. 
Tlie material ones and necessary facts will be considered in  the opinion. 

P o l i k o f  S f  U c L e n n o n  a n d  Rafclif?', E ludson  S f  Ferrelil f o r  p l a i n t i f ,  
I'e!jton B. d b b o f f  a n d  I I n s f i n g s  S f  B o o e  for  d e f e n d a n t .  

PER Cux~aar .  At  the close of plaintiff's e~ idence  the defendant in the 
court below made a niotion for judgment as in case of nonsuit, which 
was refused. This motion was rene~ved a t  the close of all the evidence 
(C. S., 5 6 i ) ,  and was granted. I n  this we see no error. 

Defendant introduced city ordinances of Winston-Salem, in regard to  
skating on the street, being section 126, as follows : "Section 126.-Skat- 



ing or Coasting on S t ree t  Forbidden.  A11 persons are hereby forbiddell 
to coast on sledge, coaster express wagon, toy wagon or other similar 
rehicle or move or skate on any roller skates or other similar device on 
or along that  par t  of any of the strt3ets of the city that  lies betnew1 the 
curbing." 

The plaintiff offered the follo~ving testimony in  rebuttal : Section 1.11 
of the city ordillances of thc city of Winston-Salem, and also qeetion 170 
of the ordinances, as follows : "Section 141-TTchicles Shall S t o p  TVilhin 
Twelre I n c h e s  of Curb.--TThen i t  is ncccsqary for a rehicle to be stopped 
a t  the curb, i t  shall be stopped with the right-hand side next to the same 
and both front and rear wheels on said side shall be not more than twelve 
inches from the curb." "Section 170.-Police fo Xnn t rgc  Trrc-t%;c.-The 
police department shall hare  full power and authority in relation to the 
managenlent of traffic, inelutling street cars, and all qtreet cars and other 
relliclcs shall instantly stop n.11cn ordered to do so by any policeman." 

TVe find no sufficient evidence in the record that  the abore ordinance, 
section 126, has been repealed by the city of Winston-Salem. T e  think 
section I70 has no bearing on the fact.. in this case. From the r i e v  n e  
take of the controversy the exceptions and assignlnents of error made by 
plaintiff to the admission and exclusion of evidence are iniinaterial a d  
cannot be sustained. 

I n  Lee c. R. R., 212 N. C., 340 (341), it  is held:  'LConccding, but not 
deciding, that  the defendant n as nr.gligent in permitting the trees and 
houses to remain 011 its right of wag and in :rllo\ving its flat car to stop 
across the highway without lights or other signals of its presence, still 
v e  think the evidence diseloscs contributory negligence on the part of the 
plaintiff ~vhich  bars recovery. I t  is sufficient to defeat recorerg if plain- 
tiff's llegligence is one of the prosimate causes of the injury, it  need not 
be the sole proximate cause. C o n s l r u c f i o n  Co. I ? .  l?. I?., 134 S. P., 179 ; 
Dnris  1 . .  .7e!)rcys, 197 h'. C., 712." 

Conceding that  defendant r a s  negligent in parking licr car, yet x e  
think plaintiff was guilty of contributory negligence. She was sitting 
on the sled n-th her young daughter in front of her, going tlo\vn a steep 
incline very fast, on slick ice. The car of defendant, which  as parked 
on the triangle, could be seen by the plaintiff 50 to 100 feet away. There 
naq a large light over the street-a standard light. Plaintiff testified 
i t  was a "big street light." She said that she had a clear passagewax 
on Carolina Avenue of 20 feet. Plaintiff, going clown grade a t  a rapid 
speed on slick ice, keeping near the curb on C'arolina A ~ e n u e ,  hit the 
rear end of defendant's car and was injured. TTe think the contributory 
negligence of plaintiff was the proximate cause of her injury. 

Fo r  the reasons given, the judg~ncnt of the court below is 
Affirmed. 
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DORIS PARKER v. J. B. EASON, EXECU,TOR OF ESTATE OF JOS. D. EASOX, 
DECEASED: J. B. EASOS. TRUSTEE UNDER THE WILL OF JOS. D. EASOS. 
DECEASED, FOR DORIS PARKER; AXD J .  B. EASOS, IJDIVIDL-ALLY. 

(Filed 2 March. 1938.) 

1. Descent and Distribution 8 12- 
An advancement is a gift in prcesenti made by a parent on behalf of a 

child to advance the child in life, and thus enable him to anticipate his 
inheritance to the extent of the advancement. C. S. ,  1654 (2 ) .  

2. Same- 
Advancements are restricted by statute, K. C. Code, 138, to gifts from 

a parent to a child. and ordinarily grandchildren may not be held account- 
able for gifts to themselves, but niust account for gifts from their grand- 
parent to their parent before they can inherit from their grandparent. 

3. Same: Wills 8 34--Will held t o  require accounting for advancements 
in  same manner a s  though testator died intestate. 

The will in suit directed that loans and advancements by testator to his 
children should be accounted for arid taken into consideration in dividing 
the property and the amount finally received by those to whom advance- 
ments were made to be reduced proportionately, and by subsequent item 
divided the estate into twelve parts, one of which was to be held in trust 
for the children of a deceased daughter. Plaintiff is one of the children 
of the deceased daughter. H c l d :  The intent of the testator a s  gathered 
from the mill requires advancements to be accounted for before dividing 
the property, in the same manner as  thongh he had died intestate, and 
plaintiff must account for the advancements made to her mother, in pro- 
portion with her sisters, before receiving her share of the corpus of the 
trust fund. 
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,\PPEAL by plaintiff from TYdliarns, J., a t  October Term, 1937, of 
WILSON. Affirmed. 

'(The above entitled matter  came on to be heard before his Honor, 
Cla~vson L. Williams, Judge presiding, and a jury. After the reading 
of the pleadings, the plaintiff admitted in open court that  she had 
received from the defendant on account of whatsoerer sum was due her 
under the will of her grandfather, Jos. D. Eason, the sum of $345.39, 
as set out in the fourth paragraph of her complaint, rand that  she Jvas 
properly chargeable with the sum of $209.35 in addition thereto, which 
sum had, by the defendant, been advanced to her sister, Grace Parker,  
a t  the special request and instance of the plaintiff, x ~ i t h  the direction 
and imderstanding that  she, the plaintiff, should be charged therewith, 
the defendant having heretofore in his account filed v i t h  the clerk of 
the Superior Court, charged the plaintiff with the two respective sums. 

"The following facts were admitted in open court, to wi t :  Jos. D. 
Eason, deceased, was the father of Sallie Eason Pa rke r ;  the plaintiff 
Doris Parker,  Grace Parker  and Ed i th  Parker  are the children of 
Sallie Eason Parker.  Sallie Eason P a r k u  died prior to the death of 
her father, Jos. D. Eason. The plaintiff Doris Parker,  Grace Parker,  
and Edi th  Parker  are the persons mentioned in  subsection . . . of 
the fifth item of the last will and testament of Jos. D. Eason, deceased. 
I n  making settlement of the estate of Jos. D. Eason, deceased, the 
defendant, as executor, charged the plaintiff herein with one-third of 
certain indebtedness of Sallie Eason Parker  to Jos. I). Eason, subject 
to certain credits, all of which is set out in the answer and in the report 
filed by the defendant herein as trustee of the plaintiff and her other 
sisters. 

"The plaintiff contended that  under a proper constrilction of the will 
of her grandfather, Jos. D. Eason, the defmdant, as executor of Jos. D. 
Eason, should not have charged her with one-third of the indebtedness 
of her mother to the testator. The  defendant, on the other hand, con- 
tended that  under a proper construction of the will of Jos. D. Eason, 
he was required to charge the plaintiff with one-third of the indebted- 
ness of her mother, his daughter, to Jos. D. Eason. 

"The defendant introduced evidence tending to show that  Sallie Eason 
Parker  o~ved her father, his testator, the sums of molley which he had 
charged against the plaintiff, and her sisters i n  his accounts. The plain- 
tiff stated, in open court, that  she had no e~ idence  to offer to contradict 
the evidence offered by the defendant tending to  show that Sallie Eason 
Parker did o m  her father, the defendant's testator, the sums of money 
which ha had charged against the plaintif?' and her sisters. 

"The court being of the opinion that under a propcr construction of 
the will of Jos. D. Eason i t  was the duty of the defendant to charge 
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against the share of the plaintiff one-third of the net indebtedness of 
lier inother, Sallie Eason Parker,  to her father, Jos. D. Eason, the tes- 
tator of defendant, as the defendant did in tlie settlement of the said 
estate, whereupon the plai~itiff stated in open court that  if the clefendant 
had the right to charge the items, tlie corrcctiiess of the an~ount  of the 
items was admitted and she waived lier right to the submission of an 
issue to the jury, admitting that  the items as charged were the correct 
amounts of the indebtedness of her mother, Sallie Eason Parker, to the 
estate of Jos. D. Eason. 

" I t  is  therefore, upon motion, ordered, decreed and adjudged that  tlie 
plaintiff take nothing by this action; that  the clefendant go hence with- 
out day and recover his costs in this behalf expended. 

C ~ a ~ v s o n -  L. W I L L I . ~ ~ ~ ~ ,  
J u d g e  Presiding." 

To the foregoing judgment the plaintiff excepted, assigned error, and 
appealed to the Supreme Court. 

"Agreed Case on Appeal. This is a civil action commenced by plaiii- 
tiff to recover of defendant, in his vari0u.s capacities, certain moneys 
alleged to have been n.rongfully withheld in a settlement made by the 
dcfendarlt as executor of tlie estate of Joseph D. Eason and as trustee 
for plaintiff under tlie will of Joseph D. Eason. 

"Defendant answered the cornp1:~iiit and set u p  that  he was due the 
plaintiff oiily the sun1 of $641.52, and that he had paid the sum into the 
llaiitls of the clerk of the Suvcrior ('ourt of Kilsori County for her use. 

"The sole controversy between plaintiff and defendant resolved itself 
into a construction of the last will and testament of Joseph D. Eason. 
Fo r  the purposes of this record i t  is agreed that  if plaintiff mas correct 
in her contention that  she was not chargeable with one-third of the in- - 
debtedness of her deceased parent to the estate of Joseph D. Eason, then 
the amount owing by clefendant to her would be $1,381.61, and that  if 
she be chargeable with one-third of said indebtedness, then the amount 
of $641.52 paid illto the hands of the clerk of the Superior ('ourt by 
defendant x a s  the correct amount." 

The last will and testament of Joseph D. Eason was introduced in the 
evidence, and the material parts  for  a decision of this controversy will be 
set forth in tlie opinion. 

L. B r u c e  Gunter ,  F i n c h ,  R a n d  c6 F i n c h ,  and  T r o y  T .  l larnes  f o r  
plaint ij.7. 

U .  ,If. IIill nnd Connor Le- Connor  for de fendan f s .  

C ~ a x r ~ s o x ,  J. The question for decision: I s  plaintiff chargeable with 
one-third of tlie indebtedness of her deceased parent, Sallie Eason Pa r -  
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l m .  to the estate of her mother's father, Joseph D. Eason? f e think 
so. I t  is agreed betlveen the litigants if plaintiff was chargeable with 
one-third of the indebtedness due by her mother to lhe estate of her 
father, Joseph D. Eason, the amount due> her was $641.52, otherwise 
$1,381.61. I n  Paschal v. P a s c ? ~ a l ,  197 N .  C., 40, citing authorities, it is 
said:  "An advancement map be defined as a gift i n  p r ~ s e n t i  or pro- 
..ision made by a parent on behalf of a child for the purpose of advanc- 
ing said child in life, and thus to enable him to anticipate his inheri- 
tance to the extent of such advancement. C. S., 1654, rule 2." 

Grandchildren are bound to bring in the advancemclnts to their par- 
ents, but ordinarily not gifts to themselves. This rule is restricted by 
the statute to gifts from a parent to a child, N. C. Code (hfichie), see. 
138. H e a d e n  1 ' .  Headen ,  42 N. C., 1.59 (161). 

I f  Joseph D. Eason had died intestate without a will, the plaintiff in 
this action, his granddaughter, before she rould inherit from her grand- 
father had to bring into hotchpot the advancements made to her mother. 
I n  the present case plaintiff takes under the will of her grandfather, and 
the will must be construed. 

-It the date of the execution of the will by Joseph I). Eason his wife 
and nine children were living and two were dead. The two dead each 
left children. The mother of plaintiff left three chiltlren. Under the 
will he gave to his wife the house and lot on which tEey resided and a 
small farm. H e  gave to two of his sons, J. L. Eason and J. D. Eason, 
Jr . ,  certain life insurance policies. 

"Fourth:  During my  life 1 have loaned and advanced certain sums of 
money to certain of my sons and daughters which I wish taken in con- 
sideration in  a division of my  property, and for that  purpose I direct 
that all advances or loans so made by me to any of my sons and daugh- 
ters be accounted for, with interest, the amount to be finally received by 
thosc to  whom such advances or loans have been made to be reduced 
proportionately. 

"Fifth:  311 the balance, remainder and residue of the property that I 
may own a t  the time of my denth, and which I have not hereinbefore 
specifically disposed of, 1 hereby bequeath and devise unto my wife, sons 
and daughters, and grandsons and granddaughters i n  the manner fol- 
lowing and in the proportion set opposite their respective names, to 
wit" : 

Then he devises the balance into twelve parts : 
"(A) K. T. Eason a one-twelfth interest thereof, elc. . . . 
'((L) A one-twelfth interest thereof I give, bequeath, and devise unto 

J. R. Eason in  and upon the following trust, to wi t :  I n  trust to have, 
hold, retain and safely keep to the use and benefit of Grace Parker, Doris 
Parker, and Edi th  Parker  (the daughters of my deceased daughter, 
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Sallie Eason)  ; a n d  i n  this  connection I direct said J. B. Eason, as  such 
trustee, i n  h i s  discretion and  under  the  direction of the  proper court,  
to  expend and  pay  out said one-twelfth interest (one-third thereof to 
cach) fo r  the maintenance and  education of said Grace Parker ,  Doris  
Parker ,  a n d  E d i t h  P a r k e r  dur ing  their  minori ty ,  the balance, if any ,  
remaining of their  respective one-third of said one-twelfth interest to  
be paid by said trustee t o  said Grace Parker ,  Doris  Parker ,  and  E d i t h  
Parker ,  respec t i~e ly ,  when they shal l  reach twenty-one years of age, 
but riot before." 

I t  would appear  f rom I t e m  4 of the will, supra, "I direct t h a t  all  
advances o r  loans so made by m e  to a n y  of m y  sons and  daughters  be 
accounted for," etc., when construed with I t e m  5 a s  to  the  residue of 
the  property, there should be a n  equal distribution a f te r  deducting ad- 
vancements-like i n  case of intestacy-equality is equity. I t  seems tha t  
the intent  of the  testator mas to  divide t h e  residue of the  estate af ter  
advancementb v e r c  deducted. I t  also seems tha t  none of the  others 
interested under  the  d l  make the  contention t h a t  plaintiff does, but 
a re  satisfied. I t  is  estimated t h a t  if plaintiff's contention prevailed the 
children of Sallie Eason  P a r k e r  would receive nearly 75 per cent more 
t h a n  a n y  of the other children. F o r  t h e  reasons given, the judgment 
of the court  below is  

Affirmed. 

STBTE EX REL. WAYNE BRIGMAN v. J. 31. BALEY, SR. 

(Filed 2 March, 1938.) 

1. Public Officers § 4b- 
A statute which creates no new office and appoints no additional officer, 

but merely attaches new duties to offices already existing, to be performed 
by the incumbents therein, does not violate Art. XIV, sec. 7. 

2. Same--Act is question held to require one person t o  hold two public 
offices, and s ta tu te  is unconstitutional as violating Art. XIV, sec. 7. 

Ch. 177, Public-Local Laws 1931, providing that the chairman of the 
board of education, the chairman of the board of health, and the superin- 
tendent of public schools of Jladison County should serve without pay 
as  the jury commission of the county, with specified duties, with provi- 
sion that their terms of office should begin on a specified date and that 
they should qualify and take oath of office, and that the jury commission 
thus constituted should serve a s  the tax commission for the county ~ i t h  
power to name tax supervisors, listers and assessors, and should also be 
members of the Equalization Board, i s  held to create new offices to be 
filled by persons already holding public office, a s  distinguished from the 
mere addition of other duties to offices already existing, and is unconsti- 
tutional a s  requiring the same person to fill two public offices in riolation 
of Art. X V ,  sec. 7 ;  C. S., ch. 62. 
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3. Public Offices § 4c- 
A statute providing that tho incumbent of one public office should also 

fill another public office is ni~constitutional as  violating Art. XIV, see. 7, 
and caiinot be upheld as  merely affording the choice 11etween the offices 
so that  the acceptmice of tlie second office would ipso f a r t o  vacate the 
first, since incumbency in the first is essential to incumbency in tlie 
second. 

4. Public Offices 3 11- 
Where it  is determined that  the special statnte under which relator 

was appointed to an office is unconstitutional and roid, his suit to recover 
the emoluments of office from the person appointed under a valid general 
statute which lie contends was repealed by the special statute, necessarily 
fails. 

APPEAL by  defendant f rom J o h n s f o ~ l ,  J . ,  a t  September T e r m ,  1037, of 
~IADISOI\ ' .  

Proceeding i n  the na ture  of q u o  w n r r a n t o  to  t r y  tit le to  office of t a x  
lister and  t o  recover emolume~l t s  of the  office alleged to liavc been wrong- 
ful ly  collected by respondent. 

T h e  relator,  W a y n e  Brigmall,  alleges t h a t  he  was dlilg appointed t a x  
lister i n  Xo.  1 T o ~ ~ n s l l i p ,  Madison County, f o r  the  c a r  103.5 by  the 
T n s  Commission of said county under  authori ty  of rh. 177, Public-Local 
Laws 1031;  t h a t  tlie reqpondcnt, J. 11, Balcy, Sr . ,  claims a like appoint- 
mcnt  by the  county cominissiontrs of the  county under  the general law. 
and  t h a t  said respontlent has  reccired tllc emolume~l t s  of the  office, 
nl i ich justly belong to the  relator.  

Respondent demurred t o  the evidence and niovcd for  judginerit of 
nonsuit. Overruled;  exception. 

F r o m  ~ e r d i c t  and  judgment ill favor  of relator tht? respondent ap-  
peals, assigning errors. 

Car l  S f c i r a r f  a n d  J o n e s ,  1T'ard cC: J o n ~ s  for r e la to r ,  czppcllee 
R o b c r f s  tC H a l e y  for r e sponden t ,  appe l lan t .  

STACT, C. J. I t  is  conccdc(1 by al l  tlic parties t h a t  ihe case tu rns  on 
the  validit. of ch. 177, Public-Local Laws 1031, being "An Act to  
Create  a J u r ~ -  Commission and a T a x  Commissioil f o r  the  County of 
Madison." 

T h e  record discloses t h a t  relator  was  appointed t a s  lister i n  one of 
the townships of ?IIarlison County  f o r  the  year  103; by  the T a s  Commis- 
sion created by the  Public-Local act  i n  question, while the respondent 
was appoiiited t o  tlie sarne office by  the commissioners of the  county 
under  the  general  law. If relator 's appointment  be r a l ~ d ,  t h e  remaining 
questions a r e  not difficult of solution. O n  the other  hand,  he  concedes 
t h a t  if t h e  members of the Tax Commission mere not authorized to act, 
his  purported appointment  is  a nullity. T h e  office mas held by  respond- 
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ent under his appointment by the county commissio~lers, and he has 
received the emoluments thereof. 

The  pertinent provisions of the act ill question follov:  
"See. 1. That  the chairman of the board of education, tlie chairman 

of the board of health, and the superintendent of public schools of Xadi-  
son County, and their successors in office, be and they are hereby named 
as a jury commission for the said county of Madison, to serve without 
pay, and whose term of office shall begin on the first Xonday in April, 
one tliousaml nine hundred and thirty-one, or as soon thereafter as they 
may qualify, as hereinafter provided. . . . 

"Sec. 3. That  on the first Xonday i11 April, one thousand nine hundred 
and thirty-one, or as soon thereafter as practicable, the aforesaid named 
commission shall present theniselres before the clerk of the Superior 
Court for Madison County, or some other person qualified to administer 
oaths. where thev shall all take the oath of office to the effect that they 
will honestly and conscientiously perform their said duties towards 
carrying out the provisions of this act ~vitliout fear or favor, to the very 
best of their ability. 

"Sec. 4. That  immediately after taking tlieir said offices it chall be 
tlieir duty to revise the jury bos for Madison County. . . . 

('See. 10. Tha t  the jury commission of 1\Iadison County, con~posed of 
tlie chairman of tlie board of education, chairman of the board of health, 
and the county superintendent of schools and their successors, shall 
serre as a tax commission for Madison County, and shall, from and 
after  the ratification of this act, as is or hereafter may be provided by 
law, name all county ~uperr i sors ,  tax listers and assessors for Madison 
County, including county, townchip, and all other county supervisors or 
supervisors, listers and assessors that are or may hereafter be provided 
by law. The said commission shall, while acting in the capacity of a 
tax commission, name the salaries to he drawn as is or hereafter pro- 
vided by law, and make such other rules and regulations as the law 
governing listers and assessors provides. The said commission shall 
serve as members of the equaJization board and shall sit with the county 
commissioners as members of said equalization board, and the two 
boards shall constitute the equalization board of Xadison County." 

The ral idi ty of this Public-Local Alct, which respondent here assails, 
was upheld in the court below on authority of McCullers  v.  C'onzrs., 158 
S. C., 7 5 ,  '73 S. E., 816. There i t  was said that certain duties of the 
county boards of health might be performed en: o,ficio by the chairman 
of the board of commissioners, the mayor, and the superintendent of 
schools, as a part  of the duties of their several offices, without violating 
the provisions of the Constitution, Art .  XIV, see. 7, against dual officc- 
holding. I t  was specifically pointed out that the statute created no new 
office so f a r  as the QZ oflicio members were concerned, but only imposed 
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upon them additional duties as "a par t  of the duties of the one office 
already held by each." 

The decision in  the McCullers case, supra, is  supported bp authority, 
as well as by time-honored custom and practice. I t  is not unusual for the 
General Assembly to confer or impose additional powers and duties upon 
offices already in existence, or to require officers already elected or ap- 
pointed for general service to act as en: oficio mrmbcrs <Of boards or com- 
missions. Grimes I - .  Holmes, 207 5. C., 293, 176 S .  E., 746. N a n y  in- 
stances might be cited, but in serving in  such er oficio capacity it is not 
customary for any new qualification or oath of office to be required of 
the officers whose duties are thus increased or enlarged. Bridges 2,. 

Smallcross, 6 XT. Va., 562. 
A statute which creates no new office and appoints no additional 

officer, but merely attaches new duties to offices already existing, to be 
performed by the incumbents therein, does no violence to Art. S I V ,  
see. 7, of the Constitution, which provides that  "no person who shall 
hold any office or place of trust or profit . . . under this State. or 
under any other state or government, shall hold or exercise ariy other 
office or place of trust or profit under the authority of this State." -11~- 
Culltm .z.. Comrs., supra, and cases there cited. 

The Public-Local Act here assailed is presumed to he within the con- 
stitutional power of the General Assembly. S. c. lit'ili'iams, 209 S. C.. 
57, 182 S. E., 711. However, from a careful perusal of its p ro r i s io~~s ,  
the ronclusion seems inescapable that  new offices are thereby created 
and not merely additional duties added to offices already existing. Groves 
z'. Barden, 169 K. C., 8, 84 S. E., 1042; S. v. Knight, qb., 333, 85 S. E., 
418; Eliason v. Coleman, 86 N .  C., 236; Clark v. Stanley, 66 N. C., 60; 
Worthy v. Barrett, 63 N .  C., 199; 1'. 3'. 1 . .  l iar fx~e l l ,  73 LT. S., 383. 
Certain officers and their successors in office are named as a jury com- 
mission, whose "term of office" is to begin on the first ]Monday in April, 
1931, or  as soon thereafter as "they may qualify as hereinafter pro- 
vided." The qualification thereinafter provided consists of taking "thc 
oath of office" as jury commissioners; and "immediately after taking 
their said offices" the commissioners are required to re.iise the jury list, 
etc. "An office is a public station, or employment,  oafer erred by the 
appointment of government. The term embraces the ideas of tenure, 
duration, emolument, and duties." X r .  Justice Szcaync in C. 9. I). 

Hartwell, 73 IT. S., 385. See RIcIntosh, S. C. Prac.  and Proc., 1089. 
The jury commission is to serre as tax commission for Madison 

County and also as members of the equalization boaid. As tax com- 
mission they are to name all county supervisors, tax listers and assessors, 
fix their salaries, and promulgate rules and regulations governing listers 
and assessors. The  effect of the act, therefore, is to create new offices, 
with certain defined duties, and attach these offices to other offices al- 
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ready existing. T h i s  is not permissible under  the  Constitution. See 
C. S., ch. 62. Offices and Public  Officers. 

I t  is  not p r o ~ i d e d  by the  Public-Local Act i n  question tha t  the per- 
sons or  indir iduals  who hold t h e  offires of chairman of tlle hoard of 
education. cha i rman of the  board of heal th arid superilltelldent of pub- 
lic  school^ of Xadibon County, respectively, shall constitute the jury 
commission. nit11 duties of t a s  commission attached, so a s  to pu t  them 
to a n  election between their  present officeq and the new one.. ISarnlcill 
c. T h o v l p s o n ,  12.3 S. C., 493, 29 S .  E., 730. T h e  s tatute  affords no op- 
portuni ty of choice or election. I t s  rffect ib t o  combine the several 
offices aiid require them to he fillcd hy the same persons a t  the same 
timc. Here in  lips i t s  deficiency. X c S ~ ~ i 7 1  1 . .  AYomers,  06 S. C., 467, 
2 S. E., 161;  I l a n n o n  2'. G r i z z a r d ,  ~ b . ,  293, 2 S. E., 600. 

W e  do not h a l e  the c a w  ~ \ l i ~ r e  tlie acceptance of a secoiid office by 
one llolding a public oflice operates i l l to  f u t lo  to raca te  the  first. Hlrrr is  
L,. 1T7nfson, 201 S. C., 661, 1 6 1  S. E., 31.5. H e r e  incumbency i n  the first 
is essential to incumbency i n  tllr ieco~ltl ,  a11d to vacate tlle former nould 
be to  raca te  the la t ter .  T h e  two a re  inseparably connected or linked 
together. T h i s  is  the faul t  or imperfcctioli of thc qtatute. I t  i.: uot pel,- 
mi,sible under  the Constitution for  olle person to hold two offires a t  the 
same t imc escept it1 certain instance> \ \ l i i c l~  a re  not p r e s e t ~ t l ~  germane. 

S o r  do n e  h a ~ e  a cnqe of dr fac io  officers acting (o7orr o$?czl or  under  
color of antliority. Ilzrgltcr 1%. L o i l g .  119 S. C., 32, 23 S .  E., 743;  -Yo/.- 
fleet v. S f a t o n ,  73 S. C., 231. 

Tlie conclusio~i results tha t  as  the tlczigllatetl officers a re  not competent 
to wrve  ns ju ry  coinmission, with tluties of t a s  commission attaclie(1, 
u d r r  tlie terms of the ,tatute, the attcmptc.tl nppoi~r tn le l~ t  of relator a, 
t a s  lister n a s  unavailing, and  his  acatio~~ fails. 1T'lictehead z.. P l t l m u n ,  
163 3. C., 80, 80 S. E., 976. T h e  m o t i o ~ ~  for  judgment as ill case of 
nonsui t  should h a r e  been allowed. 

Reversed. 

C. V. MERRELL AND WIFE, ESTELLE RLERRELL, V. G. F. BRIDGES A N D  

WIFE, MARGREE BRIDGES. 

(Filed 2 March, 1938.) 

1. Highwajs 9 l(+Evidence held sufficient for jurr on issue of establish- 
ment of road under ch. 80, Public Laws 1909. 

Uncontradicted evidence that the county commissioners ordered a 
survcy for a road. that the road was laid out a s  ordered and, follow- 
ing the inspection and surrey, report was made to the commissioners and 
that the report was duly adopted by proper resolntion, i s  held sufficient 
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to be submitted to the jury on the issue of the establishment of the 
road under c11. SO, Public Laws 1009, e w n  though the surveyor's report 
does not appear of record. 

2. Appeal and  E r r o r  3s 38,  39e-Appellant held t o  have failed t o  show 
prejudicial error  in instructions. 

Since the burden is on appellant to show error, an instruction that the 
record evidence established the claim of plaintiff is not held for error a s  
an espression of opinion by the court on the weight of the evidence, since 
the contest of the instructions is fairly susceptible to the interpretation 
that the court was stating what the record evidence showed in reviewing 
the evidence a s  required by C. S., 664. 

3. Trial 36- 
The inadvertent use of tlie word "110" instead of "yes" mill not be held 

for rerersihle error when the error does not mislead t l ~  jnry or prejudice 
the rights of the parties. 

, ~ I T E A L  by  defendants f r o m  Johns ton ,  J . ,  a t  Deeembl2r T e r m ,  1037, of 
the Super ior  Cour t  of Br-scol\rns. Alffirn~cd. 

T h i s  was a n  action i n s t i t ~ ~ t e d  i n  the  general county court of Bunconlbe 
County f o r  a manda tory  injunct ion t o  require defendants  to  remoye 
obstructions placed by  them i n  a road leading to plain-ifis '  land. 

Tlie plaint i f fs  alleged i n  their  complaint that ,  a c c o r d ~ n g  to the method 
prescribed by  ch. 80, Publ ic  L a m  1009, the board of county commis- 
sioners, i11 1011, had  laid out and  established a public road i n  Leicester 
T o ~ ~ n s h i p  over l and  formerly belonging to J. E. Roberson and now 
owned by defendants, and tha t  this road h a d  been used by plaintiffs 
mid defendants  and  others, cont i~iuously.  since t h a t  t ime un t i l  1035 
when defendants  placed obstructions therein. 

Tlie defendants de~iiecl tha t  they h a d  obstructed a n y  road ~ h i c h  hat1 
bcen legally established over their  land or as to ~ v h i c h  plaintiffs had  a n y  
r ight  to  pass. as  a puhlic road or  cartway, and denied t h a t  a n y  road had  
been legally placed upon their  land. 

Tlie issues submittccl to  the  j u r y  were nnswered as  fo l lo~vs :  
"1. D i d  tlie board of county comnlissioners of Buncombe County  

establish a public road nccording to l aw over t h e  l and  of tlie defendants, 
as  alleged i n  the  complaint ?" 

Answer : ''Yes." 
' ( 2 .  W h a t  damages, if any,  a r e  plaintiffs entitled to  recover of defend- 

an t s  f o r  closing said road?"  
A n s ~ v e r  : ''None." 
F r o m  judgment on  the verdict defendants appealed t o  the  Superior  

Court,  assigning errors. 
Upon  t h e  hear ing  i n  the  Superior  Cour t  a l l  of defendants'  objections 

and  assignments of error  were overruled, and  the  judgment  of the  gen- 
eral  county court  affirmed. F r o m  the  judgment of the  Superior  Cour t  
the defendants  appealed t o  t h e  Supreme Court .  
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R. A1. lT7e71s f o r  d e f e n d o i l f s ,  appe l lan t s .  

DEVIK, J. T h e  defendants noted esrept ion t o  the d c ~ ~ i n l  of their  
motion f o r  judgment of nonsuit i n  the t r i a l  court,  ant1 non- assign a9 
e r ror  t h e  affirmance of this  rul ing by tlie Superior  ('oiirt. 

T h e  s tatutory method i n  force i n  1 9 1 1  for  laying out and establishing 
public roads ill 13ulicombe Countj-, as .ct fo r th  ill ch. SO, Public  1,n~r.s 
1909, gave t o  the board of county com~niusioners tlle p o n c r  ant1 au-  
thori ty  to  l a y  out all  nen roads, n i t h  p o n e r  of condemnation, and pre- 
&bed the  method as  f o l l o ~ r s :  " T h e ~ i c v c r  said board s l ~ a l l  be of tlie 
opinion t h a t  i t  i s  necessary a n d  for  the  public good t h a t  a n y  lien road 
or  c a r t n a y  shall be made, 'aid board shall so declare. ant1 ?hal l  appoint  
one or  more of i t s  m e ~ n b e r s  v h o ,  together with the  road engineer or a 
competent uurrcyor to  be designated f o r  t l ~ l ~ t  purpose, shall view the 
~ w e n ~ i s e s  ant1 l a y  out  the same, and  they shall makc report  of their  
action to  the board. T h c  board uhall either approrc  o r  disapprove said 
report a t  i ts  nes t  r ~ g u l a r  meeting. . . ." 

Plaint i f fs  offered i n  eridence the  rninutc book of the board of county 
commissioners, showing the  official action relative to thc  road i n  que+ 
tion, au therein recorded, a9 followu: 

"Ordered t h a t  engineer and  county con~inissioncr 1 1 ~  sent to  Leiceqtcr 
T o n n s h i p  to l a y  out  a public road o r e r  t h r  lantlq of ,T I?. Ratlclliff, J. E. 
Roberuon, and  N. 11. K a l t l r o p  to the  lands of J .  F. Radcliff. 

" J u l y  11, 191.2, ordered t h a t  the report  of J. C. C o n a n  and C'llarles 
S c a l ,  engineer, ill rcgzird to  public road oyer 1a11di of S. 11. Wal t l ro ]~  
ant1 J. E. Rohersou be adopted." A1.o "Ordered t h a t  the report of the 
commissioner and  engineer i n  regard to tlic public roatl o\ e r  tllc lairds 
of N. H. Waldrop  and  J. E. Koherson he adopted." 

I t  was i n  e7idence t h a t  plaintiffs' pret1eces.or i n  tit le had appcarcl 1 
before the  board of county cornmissioners i n  X a y ,  1911. ant1 that ihort ly  
thereafter,  p u r s u m ~ t  to the order  of the  board, one of the  cwnmi,siouers, 
J .  C. Cowan, and  a surveyor n e n t  out  to  t h r  locality ant1 "sun c ~ e d  off 
the road through there on the  J. E. Roberson land," ant1 tha t  thc road 
\{-as la id out  and built  where the s u n  eg  n.as ~ n a d e ,  a11d t h a t  it  n n s  u-ed 
b-~- those living i n  t h a t  vicinity continnously since t h a t  time u p  to 1935, 
n h e n  i t  v a s  obstructed by defendants. I t  n a s  also i n  exidence that  J .  1s. 
Roberson, who then o a n e d  the land now belongiiig to  defendant, had 
agreed to give a road through his  la~lcl about nl lerc  the roatl n a ,  1:~lti 
off a few days later.  

T h e  engineer testified t h a t  he  and  M r .  Cowan made  report  to the board 
of county com~nissioners of their  action i n  laying out thi.; road. While  
this report  does not appear  of record, t h a t  fact  a l o l ~ e  ~vould  not renticr 
the action of the hoard nugatory nor  impai r  the legal effect of the laying 
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out of the road as ordered, since it was in el-idence, uncontradicted, that, 
following the inspection and survey of the location, report thereof was 
made to the board of county commissioners, and it does appear of record 
that by proper resolution of the board the report was adopted. 

The motion for judgment of nonsuit was properly denied. Luther  
v. Comrs.,  164 N .  C., 241, SO S. E., 386; Pnrks T. C'ornrs., 186 N. C., 
490. 120 S. E., 46 ;  Rmscl l  1 % .  G t i r r ~ ~ r ,  205 N.  C., 791, 172 S. E., 405. 

The o d y  other assignment of error brought forward in appellants' 
brief relates to the judge's charge. Complaint is made of tlie use of the 
following language in the tr ial  judge's instruc&on to the jury:  

"Xow, in this case the burden of proof is upon the plaintiffs to satisfy 
you, by the greater weight of the cvidencc., that  tha t  road was estab- 
lished, and tlie court charges you that so far  as the rezord goes i t  was 
established. And if you find, from the evidt.nce offered by the plaintiffs, 
that (lommissioi~er Conan did go and locate the road, as directed to do, 
and that  he reported it to the board of county commissic~ners, if you find 
thilt to be a fact, the court charges you that the proceeding talwn by the 
commissioners was according to the statute, and would warrant  the jury 
i11 findil~g that  n public road was establishid. I f  tlicb plaintiffs have 
satisfierl you by the greater ~veiglit of the evidence that Coinmissioner 
Con all and the assistant e n g k e r  did do what they were directed to do, 
an(l reported to tlie comn~issioncrs. a ~ ~ d  that  the road was u ~ c d .  since 
that time, by the public, if you are so satisfied, you sliould answer this 
issue 'Xo' ('Yes') ." 

I t  is urged by defendants that the words ('And the court charges you 
that  so far  as the record goes it was established" constituted an  expres- 
sioll of opinion as to the proof. But,  obse r~ ing  the rule that the burdeli 
is upon tlie appellant to show error, it is apparent that  the quoted words 
of the trial judge are fairly susceptible of the interpretatioli that  he was 
referring to the evideiice which had heen offered, as relluired by C. S., 
564, and that he was stating n h a t  the record evidence showed, rather 
than ~xpress ing  an  opinion. This  view is strengthened by the context in 
which the words occur and the manner in which the question at issue 
was presented to the jury for their decision. Considered in this light we 
think this exception to the charge was properly overruled. 

Thc1 inadvertent use of the word "No" instead of "Yes" a t  the con- 
clusion of the instruction on this point was not misleading to the jury 
nor prejudicial to the defendants, and no exception was noted thereto. 

The  case was fairly presented to the jury in the trial court and the 
verdict and judgment therein were properly upheld by the judge of the 
Superior Court, and his ruling thereon must be 

Affirmed. 
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CARL MORROW A S D  ITASCA aIORROW, BY THEIR NEXT F R I E N D ,  J. W. 
MORROW, v. SOUTHERK RAILWAY COMPANY AND FRANK CLINE. 

(Filed 2 March, 1938.) 

1. Dead Bodies 5 3- 
d right of action for the mutilation of a dead body of a person divorced 

a t  the time of death rests in his children a s  his next of kin. 

2. Dead Bodies 5 5- 
Mutilation which accompanies a killing does not give rise to a cause of 

action for wrongful mutilation of a dead body, such cause of action 
existing only for mutilation after death. 

3. S a m c T o  recover fo r  mutilation of body by train, plaintiff must  show 
that  body was struck by t rain intentionally or negligently. 

In order to recover for the mutilation of a dead body by a railroad 
train, plaintiffs must show by the greater weight of the evidence that the 
body wns strucli by n train, and also that the engineer saw, or could have 
seen in the exercise of due care, the body, recognizable a s  that of a 
human being, on the track in time to have stopped and avoided hitting 
it. Eritlence tending to show merely that the body, mutilated to such an 
extent as  not to have the appearance of that of a human being, was found 
scattered up and down the track, is insufficient to be submitted to the 
jury. 

4. Same: Railroads !j 10- 
I t  is not the duty of an engineer to stop his train whenever he sees any 

object on the tracks. 

5. Master and Servant 5 23- 
Since the doctrine of rcspondeat superior is based upon responsibility 

for the negligent act of the servant, when judgment as  of nonsuit is 
granted on the issue of the servant's negligence, without appeal, the judg- 
ment is conclusive against plaintiffs a s  to the employer also. 

APPEAL by  defendant, Southern Rai lway  Company, f rom Sink, J., a t  
October-Foveniber Term,  1937, of Swarrs. Reversed. 

T h i s  is  a civil action instituted t o  recover damages f o r  the  wrongful 
and tortious muti la t ion of the  dead body of the  fa ther  of the  in fan t  
plaintiffs. T h e  corporate defendant operates a t r a i n  i n  the evenings 
f rom Xsheville to Bryson City, which t r a i n  passes Governors Is land 
F l a g  S ta t ion  about  7 o'clock p. m. T h e  t r a i n  makes a re tu rn  t r i p  i n  the  
mornings, leaving Bryson Ci ty  about 8 o'clock a. m. T h e  defendant, 
F r a n k  Cline, is  the  engineer operat ing said t r a i n  as  the  agent  and em- 
ployee of the  corporate defendant. I n  the mornings the t ra in  passes 
Governors I s land  Stat ion a t  about  8:20 a. m. O n  the  morning of 11 
Sovember ,  1934, th i s  t r a i n  passed the point a t  which the  body of the  
deceased was found,  stopped and  backed back near  the point, and the 
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clllployees of the defendant company and others got off and discovered 
parts of the remains of the deceased. The. train then proceeded to the 
next station, stopped and then proceeded on its run.  Shortly thereafter 
the coroner was called from tlie station a i d  he and others went to the 
scene. The  body was badly mutilated. The head, one arm and shoulder 
n r r e  found in the w e d s  near the track. This part  of the body had 
frost on it. The heart, lungs, small particles of flesh aqd the torso were 
found scattered along tlie track over a distance of 1 i 0  to 200 feet in 
bet\veen tlle rails. The  torso also had frost on it. There mas very little 
blood. The witnesses testified that  the torso looked like i t  had been 
wadded up or chewed u p ;  that it looked like a ('tow ~ack."  The body 
was found about midway of a BOO-yard straightaway. At the conclusion 
of the plaintiffs' evidence the defendants moved for judgment as of non- 
suit. The motion was alloned as to the clefendaiit F rank  Cline and 
denied as to the Souther11 Railway Con11)aiiy and the said defeildant 
excepted. The defendant having offered no evidence, issues were sub- 
mitted to a i ~ d  answered by tlie jury in favor of the plaintiffs. From 
judgment thercon the defendant Southern Railway Company appealed. 

1'. D. B r y s o n ,  2'. D. B r y s o n ,  Jr., a n d  Ed icards  Le. L e a t h e r u o o d  for 
p la in t  i f s ,  appel lees .  

11'. 7'. J o y t i e r  rind J o ~ i c s ,  Il'trrtl CE . 7o r1e~  for deferlclnn f ,  appe l lun t .  

BARSIIILL, J. At  the time of the death of Robert Morrow, father of 
the infant  plaintiffs, he was diyorced. The cause of action, if any, 
relied upon by the plaintiffs, therefore, rests in the plaintiffs, his only 
nest of kin. I t  does not appear from the record, and the plaintiffs do 
not contend, that  there is any sufficient evidence tending to show that  
the train of tlle defendant company killed the deceased, and this is not 
an artion for wrongful death. All the evidence tended to show that  a t  
the time the body was discovered on the morning of 11 November, 1931, 
the deccased had been dead twelve to sixteen hours. I f  the deceased was 
killed by a train of the defendant it is  apparent that  he  was killed by 
the train passing the point on the evening of 10 Novclmber. 

Tt is a well establisllctl principle of lam that mutilation which ac- 
companies a killing docs not give rise to a cause of action. Such muti- 
lation as occurred a t  the time the deceased was killeld must be elimi- 
nated from consideration. 

This leaves for determination the one question as to whether there is 
sufficient evidence in the record to show the tortious inutilatioll of the 
body of the deceased by the defendant to be submitted 1:o the jury. The 
first case in our courts dealing with the right to recover for wrongful 
mutilation is li?yles v. R. R., 147 X. C., 304, i n  which i t  is said:  "This 
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is not an action for the negligent killing of the deceased. but an action 
by the midow (here the next of k in)  for tlie willful, unlawful, xvanton 
and negligent mutilation of his dead body. She was entitled to his 
remains in the condition found nlicn life became extinct; arid for ally 
mutilation incideut to the killing the deferldalit xoulcl riot be liable, but 
it is liable in law for any furtlier n iu t i l a t io~~  thereof after death, if 
done either willfully, recklessl-, nnntonly, unlanfully or ncglige~itly." 
Ltrz~con 1 . .  C'hn\e, 47 Minn., 307; Foic'y 1 % .  P h ~ l p s ,  37 S. Y., S u p p ,  171 ;  
S f c p h e n a o n  r .  1)rikp 1 7 n i w r s i f y ,  202 S .  C'., 62-1. 

To maintain their action tlic plaintiffs must show by competellt evi- 
dence not only that the body of tlic dcc2eas;ed was mutilated by a train 

of tlie defendant company, but 1ikeni.e that such mutilation xa.: either 
intentionally or negligently committed. Plaintiffs nere  unable to offcr 
any evidence tending to show the condition of tlie hotly or how it was 
lying on the track. or any other c i r c u m s t a n ~ ~  in connection therenith, 
prior to tlie t h e  defendant's trail1 pasqcd o\.er tlic track on tlie niornii~g 
of I1 November, except that  it i.; ap1)arent that the liead, one arm a i d  a 
l ~ i r t  of hi. slioulcler was then somc tliqt:~ncae from the track in the needs. 
After the body was disco~ered it had been mutilated to such an  catelit 
that  it  n a s  scattered up and t l o \v~~  tlit~ track. Froin the tc~timoiir  of 
witnesses i t  is clear that the body did not a t  that  time h a v ~  the apprar- 
a w e  of a human being. I t  was not the duty of the erigi~ieer to itop hi> 
train wlienewr lie saw any object upon the tr:~c.lr. The  plaintiffs muit  
show by the greater neigllt of the elidence that the engi~ieer <an., or Ly 
the exercise of ordinary care could h a \ e  seen, an ohject having the ap- 
pearance of n liuiiiai~ being lyilig on the track, autl that  he haw it, or 
by the excrciw of ortlinary care coilltl 11:rxc srt'ii it, i11 time to stop his 
train before striking the body -1s tlierti ~u a totill a h i e ~ ~ r e  of e\~tlenc.e 
in this respect we are of tlie ol)inioil that the plai~ltiffs failed to offthr 
sufficient evidence to be submitted to thc jury on tlie first issue. 

But  there is a further compelling reason the plaintiffs calillot 
now maintain their action against the appealing defelitli~lit, even though 
i t  be conceded that  there \\,:is some evidenre tending to show nrongful  
mutilation. I t  is alleged in the complaint, and the e\ idence tends to 
show, that tlie defendaut Cline n as the e~lgilicer in clinrge of defendant's 
train, both on the evening of 10 SOT ember and the inorning of 11 S o -  
ven~ber. I f  the defendant is liable a t  all. i t  is liable under the doctrine 
of respordetr f  superto?.. The wrongful mutilation, if quch occurred, was 
attributable to the clcfendant's agent, Cline. At  the cor~clusion of the 
plaintiffs' testimony tlic defendants mored for juclgment as of nonsuit. 
This motion was allowed as to the defenclant Cline and tlie plaintiffs did 
not appeal. I t  was thereby judicially determined that the agent did not 
~vrongfully mutilate the hotly of tlie deceased. This defendant cannot 
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be called upon  t o  respond i n  damages f o r  a n  act  of i t s  agent  which was 
not wrongfully o r  negligently committed. T h e  judgment  of the court  
below as t o  Cline is c o n c l u s i ~ e  against  t h e  plaintiffs i n  th i s  action as  to  

both defendants. Whifehurst v. Elks, 212 3. C., 97. 
J u d g m e n t  should be entered dismissing the  action as  to  defendant  

Southern Rai lway  Company. 
Reversed. 

MRS. C. 11. ANDERSON v. R E I D S V I L L E  A N U S E M E K T  COJIPAXT, IKC. 

(Filed 2 March, 1938.) 

1. Trial § 22b- 
Upon motion to nonsuit, the evidence must be viewed in the most favor- 

able light for plaintiff. 

2. Trial 8 24- 

If there is any competent evidence tending to prove the fact in issue, 
the evidence must be submitted to the jury. 

3. Negligence § 4d-Evidence held sufflcient fo r  jury in this action t o  
recover for  injuries resulting from fall  in theatre. 

Evidence to the effect that a patron in a theatre slipped and fell in the 
foyer, that  a t  the place of her fall there was some clark substance re- 
sembling grease which showed the imprint of plaintiff's shoe where it 
slipped, causing her to fall, is held sufficient to be submitted to the jury 
on the questions of negligence and proximate cause in plaintiff's action 
to recover for the resulting injury, although plaintiff's evidence on mate- 
rial aspects of the case is sharply contradicted by defendant's evidence. 

4. Same- 
A patron purchnsing a ticket and entering a theatre is an invitee. 

5. Same- 
While the owner of the premises is not a n  insurer of the safety of 

invitees, he owes them the duty to use due care to avoid injury to them 
while on the premises. 

6. Same: Appcal and E r r o r  8 39d-Exclusion of evidence held not  preju- 
dicial in  view of other  like evidence introdueed upon t h e  trial. 

In this action by a theatre patron to recover for injuries resulting from 
a fall in the foyer of the building, the exclusion of testimony of a witness 
that a large number of patrons were in the theatre on the same day and 
that none had fallen, tendered as  negative evidence that excessive oil or 
wax had not been left a t  a spot on the floor where plaini-iff fell, i s  held not 
prejudicial error in view of the admission of other evidence by defendant 
of the number of persons in the theatre that day, some of whom passed 
over the place where plaintiff fell, and the other evidence properly ad- 
mitted on the trial. 
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ANDERSON v. AMUSEMENT C O .  

APPEAL by defcndant from Phillips, J., at September Term, 1937, of 
the Superior Court of ROCKIXGHAM. X O  error. 

This was an action to recover damages for a personal illjury due to a 
fall in defendant's theatre. I t  was alleged that  defendant had negli- 
gently placed a quantity of oil or greasy substance on the floor, by reason 
of which plaintiff, a patron, was caused to slip and fall, sustaining seri- 
ous injury. 

The testimony of the plaintiff tended to show that  she, in company 
with Mrs. Peeples, purchased a ticket a t  the front box office of defend- 
ant's building and entered tlie theatre; rhat hctmeen tlie box office and 
the main auditorium was the foyer or lobby, about eight feet widc, with 
a stairway lcading upward to the balcony; that  plaintiff and her com- 
panion walked down the right aisle of the main auditorium, and, finding 
all seats filled, turned and wallred hack up the aisle to the foyer, and 
turned to the left to go up the stairs to the balcony-about three steps 
from the aisle-when she slipped and fell on her left side. Plaintiff 
testified : "I looked down in front of me \\liere my foot had slipped and 
my footprint was there and some grease or oily substance right in that  
spot and a nhole lot more there than any other place in the foyer. I 
could see more at that  particular place than anywhere else in tlie foyer. 
Mrs. Peeples and an attendant of the theatre helped me up the stairs 
and I was in considerable pain. The substance on the floor there was an 
accumulation of some kind of grease. I t  was dark, smudgy all along 
the side of my hose and shoes as if it  might hare  been some kind of 
dark grease. That  n a s  not on my clothes when I went into the theatre. 
Right in front of where I had fallen I looked down in front of me and 
there was kind of a print of my slipper nhere I had slippcd, and i t  
seemed to be a little more right there in that particular spot than in  the 
rest of the foyer. I could plainly see wlicrc my foot had slipped. The 
light was rery  dim in the foyer; there was a little lamp o ~ e r  in tlie 
corner. I t  didn't reflect the light down on that floor. I think the place 
nhere I fell was corered with a rubberized linoleum. I was natching 
where I was walking. I had on low-heel sandals. I had seen other 
folks, other patrons, going in the theatre walking orer this rubberized 
linoleum just as I went in before, swcral  of them. I did not see any- 
body else except myself step where that  accumulatio~i of that  stuff was 
on the floor. I t  wasii't in the middle of the place: it was closer to the 
wall than the middle of the space. In ( I  was) coming out of the aisle 
to go up the steps wheri I stepped in it.  The light they had up there 
had a small globe in this lamp, had a shade on it, a shade that came 
down over the light. It throwed the light on this little landing, but not 
down on the foyer. There was no light that I could see the floor plainly 
in the foyer. I walked as I usually did when I carne out of that aisle 
and started upstairs. I looked where I was going." 
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Mrs. Peeples testified (by deposition) i n  substantial support of plain- 
tiff's evidence as to the circumstaiices of plaintiff's fall. She further 
testified, without objection: "The floor to the foyer was covered with 
rubber. The rubber on the floor of the foyer had been waxed; it was 
very slick and shined like glass. The floor was slick and difficult to 
stand upon. The attendant and I helped Nannie Worth (the plaintiff) 
up  and I had a hard time keeping my footage. Mrs. .\lnderson slipped 
and fell on her left side. She fell to the floor. She fell on her left side 
and could not get up. 3 young black-haired boy named Charles Phipps, 
an  attendant there, and myself helped her u p  from the floor. Charles 
Phipps told us that  the floor had just been waxed and that  he thought 
it was verv foolisli for tlie theatre to wax a rubber floor because it made 
it entirely too slick. I t  was slippery and was hard to stand on, espe- 
cially if you turned a corner." 

I t  was also in  evidence f rom defelldant's witness that  the defendant 
used liquid floor was  on this rubberized linoleum, and that  it had been 
about two weeks since i t  mas waxed. 

Defendant offered evidence tending to show that  the rubber composi- 
tion with which the floor was covered was inspected dsi ly;  tliat i t  was 
mopped once or twice a week; that  no oil was put uplsn i t ;  tliat there 
was no accumulation of wax or oil or sticky substance a t  any place. De- 
fendant also offered evidence tending to contradict p l h t i f f ' s  evidence 
as to tlie circumstances and effect of her fall, and in col~tradiction of the 
alleged statement of one of defendant's attendants. 

Defendant mored for judgnlent of nonsuit at the close of plaintiff's 
evidence and renencd its motion a t  the close of all the evidence. and 
duly excepted to the denial of these motions. 

Issues of negligence, contributory negligence and damage were sub- 
mitted to the jury and answered in favor of the plaintiff. From judg- 
ment for the plaintiff oil the verdict defendant appealed, assigning 

G l i d e w ~ l l  S. Glidezcell and  C l a u d  8. S c u r r y  for p l a i ) , f i f l ,  appellee.  
Y a p p  LC. S a p p  for d e f e n d a n t ,  appe l lan t .  

DEVIX, J. Y a s  there error in the denial of defendant's lnotion for 
judgment of noiisuit ? 

Upon a motion for nonsuit the uiiiform rule is tliat the evidence 
must be viewed in the most favorable light for the plaintiff, and if there 
is ally competent evidence tending to prove the facts i n  issue, the case 
must be submitted to the jury. Coilsidering the testimony offered in the 
instant case in accord with this rule, we are led to the conclusion that  
there was sufficient evidence of negligence on tlie part  of the defendant, 
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proximately causing injury to the plaintiff, to warrant the submission 
of the case to the jury, and that  defendant's motion for judgment of 
nonsuit was properly denied. 

The  plaintiff, a patron of defendant's theatre, purchased a ticket and 
entered the building a t  the implied invitation of the defendant. While 
the defendant was not a n  insurer of plaintiff's safety while on its prem- 
ises, i t  did owe her the duty to exercise due care to avoid injury to her. 
As was said by this Court in Bowden c, li'ress, 198 S. C., 559, 132 S. E., 
625: "The general rule deduced from the authorities is that  an owner 
or occupant of buildings who directly or by implication invites or in- 
duces others to enter therein owes a duty to such persons to exercise 
ordinary care to keep such in a reasonably safe condition and 
to g i re  warning of hidden peril. The owner is not ail insurer of the 
safety of the inritee while on the premises. Leav is fer  v. Piano C'o., 135 
N .  C., 152, 116 S. E., 405; Bohannon 7.. Sfores  Co., 197 K. C., 755.'' 
X i l l e r  I * .  Sefzsenbrenner X e r c a n f i l e  Co.. 33 A. L. R., 176, and note; J .  C. 
P e n n y  v. Robinson,  128 Ohio St., 626; 100 A. L. R., 705, and notes. 

I n  B o r d e n  c. Kress, supra, a customer in a store slipped on some oil 
on the floor and was injured. Brogden,  J., speaking for the Court in 
that  case, in holding the evidence sufficient to be submitted to the jury, 
uses this language: "It  is apparent that  there was an  accumulation of 
oil up011 the floor where the plaintiff sustained her injury. This ac- 
cumulation was unusual for the reason that the testimonv tended to 
show that  there was much more oil a t  this point than  a t  any other point 
in the store. The  print of plaintiff's shoe was observed in this patch of 
oil. These pertinent facts point unerringly to the conclusion that  the 
oil was not properly applied or that it was applied in  a negligent and 
unusual manner and had been in  such condition for more than a week. 
Hence the tr ial  judge properly submitted to the jury the question as to 
whether the condition had existed for such length of time as to hare  been 
discovered by the exercise of ordinary care." 

I n  Parker  *. T e a  Co., 301 X, C.. 691, 161 S. E., 209, where a customer 
in a store slipped on oil on the floor, the evidence was strikingly similar 
to that  of plaintiff i n  this action. I n  that  case. in sustaining a recovery 
by the plaintiff, this Court said: "Considering the evidence in  the case 
a t  bar with that  liberality which the law requires, i t  would appear as a 
reasonable inference that  the floor was not properly oiled, in that oil had 
been permitted to accumulate on the floor a t  a place where customers 
were invited to inspect the merchandise displayed." 

I n  Cooke 2,. Tea Co., 204 K. C., 495, 166 S. E., 336, where a customer 
slipped on a banana peeling just outside the door of the store, on the 
floor of the entrance to  the store, nonsuit was sustained "in the absence 
of any eridence tending to show that  the defendant mas negligent." 
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-2nd in F o x  v. l e a  Co., 209 X. C., 115, 182 S. E., 662, where a customer 
slipped on a beet on the floor of the store and fell, nonsuit was sustained, 
the Court using this language: "Since there is no evidence how the beet 
got upon tlie floor of the aisle, or how long the beet had been upon the 
floor before tlie plaintiff stepped on it, there is no evidence of negligence 
011 the part of the defendant." I11 King z.. Thnckers ,  207 N. C., 869, 178 
S. E., 95, v l ~ c r e  an employee slipped oil some meal on the floor of the 
liitclicli, recovery n a s  clenied on the ground of contributory negligence. 

Ikfendnnt  noted exception to the exclusion of the testimony of a wit- 
ness that  of a large number of patrons who were in the theatre that  day 
n o ~ ~ e  had fallen while ~vnlking over tlie same place where plaintiff fell. 
Tliougli the el idence sought to be elicited in response to the question 
esrlutled n-ais in some respects negative in  character, i t  was not for that  
l 'CilROl1 ineompctent, but is usually regarded as of less probative value 
(9. c. J l u r r a y ,  139 S. C., 540, 51 S. E., 7 7 5 ) ,  and its admission would 
opcn the door to a variety of collateral questions. This is the ground 
upon nliich the admissibility of such evidence was denied in Brunch  c. 
Lihbey,  78  Me., 321 (defect in street) ; .lTen'conlb v. R. R., 182 Mo., 687 
(oil on platform) ; X a r c i n  r .  S e w  Bedford,  158 Mass., 464 (hole ill 
s ide~vdk)  ; Bauer  zl. In t l ia~mpol i s ,  99 Ind., 56 (obstructi~m in sidewalk) ; 
l'ernple l l a l l  J s s n .  {>.  S. J .  L., 260 (defect in street), ,ind L1nderson v. 
' I ' t r f f ,  20 R. I., 362 (defective street). I n  2 Jones Com. on Ev., sec. 68.3, 
tlie author says: "The authorities are divided as to the relevancy of 
slio~ving that  other persons passed over the same walk or street without 
injury, tlie weight being against the admissibility of such evidence." 

111 PnrX,cr v. T e a  CO., ~ u p r o ,  similar testimony was excluded by the 
trial judge, and this Court, referring to the question, used this lan- 
g u n g c  "(The defendant undertook to show that three hutldred customers 
entered the store on the day plaintiff fell, and that  no one else sustained 
r y .  Doubtless this eviclencv was offered for the purpose of refuting 
tho theory that tlic floor was improperly oiled. The trial judge excluded 
the evidence, but i t  appears from a notation in the record that  counsel 
on each side, without objection, argued to the jury that   here were three 
huiidrcd people preseiit in tlie store on the day plaintiff was injured. 
So that  if i t  be coilceded that  the excludf>d evidence was competent, 
iievertheless the defendant had the full benefit of every inference which 
could be drawn from such testimonv." 

I n  the case a t  bar the defendant was permitted to offer eridence tend- 
ing to sho~r- that four hundred and seventy-five persons were in the 
theatre that day, some of whom had passed over the same place where 
plaintiff fell, and plaintiff testified she had seen others going in the 
theatre walking over this rubberized linoleum, but she said, "I did not 
see anybody else except myself step where that  accumulation of that  
stuff was on the floor." 
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I n  view of all  the  evidence, properly admit ted and  before the jury, 
we a r e  unable to say  t h a t  the  exclusion of the  testimony offered by the 
defendant under  the  circumstances was prejudicial,  or tha t  i t  affected 
the  result. 

Defeudant  noted numerous exceptions to  the  judge's charge to  the 
jury, but upon examination of the  charge as  a whole we find i t  f ree 
f rom error .  

T h e  case seems to have been fa i r ly  presented to the  jury, and  we find 
no sufficient ground to w a r r a n t  the  orer throw of the  verdict of the t r iers  
of the  facts  on tlie issues submitted or  t o  raca te  t h e  judgment of the  
court  thereon. 

N o  error .  

CATHERINE UELANCET WEBSTER v. S. J. WEBSTER. 

(Filed 2 March, 1938.) 

1. Judgments § 1- 
A consent judgment is the contract of the parties entered upon the 

records with the sanction of the court, and the judgment must be con- 
strued in the same manner as  a contract to ascertain the intent of the 
parties. 

2. Divorce 5 17-Consent judgment for  support of child held t o  require 
payments only for  such time a s  child was in custody of mother. 

Under the provisions of a consent judgment defendant paid his wife a 
certain sum in complete settlement of alimony, and agreed to pay a stipu- 
lnted sum monthly for the support of their minor child, the judgment 
providing that the wife should hare the custody of the child except for 
one week each month. The wife voluntarily permitted the husband to 
have the custody of the child for longer periods than those provided in 
the consent judgment. Held: The wife is entitled to receive sums for the 
support of the child only for the number of days he was actually cared 
for by her a t  the rate per day allowed in the consent judgment, and the 
wife's contention that she n7as entitled to tlie full amount stipulated in 
the consent judgment is  untenable, since this would require him to pay 
sums in excess of the amount agreed upon for the daily support of the 
child, which would inure to the benefit of the wife with whom full settle- 
ment had been made. 

APPEAL by defendant f r o m  B i r e n s ,  J., at  Chambers, 1 December, 
1937, of RORKII\'GIIAM. Reversed. 

Glidewell & Glidewell and Allen H.  Gwyn for plaintiff. 
P h n r p  cY. S h o r p  crnd J .  I I n m p t o n  P r i c e  for c l e f ~ n d n n f .  
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DEVIK, J. The question presented by this appeal arose upon a motion 
by the plaintiff to require the defendant to comply wil h the terms of a 
consent judgment previously rendered i11 the cause by Judge Harding 
and to require the payment by tlie plaintiff of the full sum of $20.00 
per month as therein agreed for the use and benefit of' the minor child 
of the parties. 

The material portions of the consent judgment entered by Harding, 
J . ,  are as follows: 

"Tliis cause coming on to be heard and it appearing to the court that 
all issues, matters, and differences between the  lai in tiff and defendant 
wit11 rclation to alimony and with relation to the mainienance, care and 
custody of their minor child, Jack  Webster, Jr . ,  hare  been agreed upon, 
settled and compromised with the approval of the court. I t  appearing 
tliat tlie defendant, S. J. Webster, has agreed to pay the plaintiff, Catli- 
erine DeLancey TTTebster, the sum of twenty dollars per month for the 
use and benefit of Jack  Webstel, J r . ,  and in addition thereto the said 
defendant, S. J. TVebster, is to purchase and furnish such clothing as 
may be reasonably necessary for said minor child; it  allpearing that  the 
p a r t i ~ s  hereto have agreed that the plaintif'f, Catlierille DeLancey Web- 
ster, sliall liavc the care, custody and tuition of said minor child with 
tlic exception of oue week out of each month, and that the defendant, 
S. J .  Tl'ebster, is to hare  the care and custodv and tuition of said child 
for at least on? neck during each month, said child to be carried to and 
from his mother's home by the said defendant, and i t  ;appearing to the 
court tliat the agreement herein recited is to the best interest of said 
minor child : 

"It  is therefore considered, ordered, and adjudged t h ~  t the defendant, 
S. J .  Tebs ter ,  be and is liereby ordered and directed to pay to the plain- 
tifT, Catherine DeLancey Webster, the sum of twenty dollars, payable 
each month for the use and benefit of Jack Webster. J r . :  that  said de- 
fendant is ordered and directed to purchase and otherwise provide for 
Jack Webster, J r . ,  reasonable and necessary clothing; that  said minor 
sliall be and remain in the care and custodv of his mother. Catherine 
DeLancey Webster, with the exception of one week out of each month, 
and during said one week the defendant, S. J .  Webster, shall have the 
right and privilege to take said minor child to his home and there to 
maintain and care for him during said t ime; it is ordewd and adjudged 
that  both plaintiff and defendant shall have reasonable access to said 
minor a t  all times for tlic purpose of visiting and otherwise seeing said 
child during either sickness or health." 

I t  was further p r o ~ i d e d  in the IIarding judgment that defendant pay 
the plaintiff $500 in complete settlement of all claims of alimony. This 
i t  is admitted has been complied with. 
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-1fter consideration of the affidarits of the parties, in connection with 
the recited consent judgment, Judge Birens found the facts and ren- 
dered judgment as follows : 

"This cause coming on to be heard before his Honor, E. C. Bivena, 
judge holding the courts of the 2lst  Judicial District, upon an  order 
served on defendant to show cause why lie should not be attached for 
contempt for failure to comply with the terms of a judgment heretofore 
entered in this cause, and being heard, the court findc the follo~ring 
facts : 

"1. That  the judgment, a copy of which is hereto attached, was signed 
by Harding,  J., and consented to by the parties and their counsel. 

"2. That  plaintiff has not kept the child for the length of time allotted 
to her, hut has requested and ~ o l u n t a r i l y  permitted defendant to lieel) 
said child longer than his allotted time; that  since the signing of the 
jutlgnient plaintiff has kept the child 13  weeks and the defendant has 
kept said child 20 weeks. 

"3. That  defendant has paid plaintiff the sum of $i0.00, which corer. 
the number of d a ~ s  during vhich plaintiff has had the child at the ratc 
of $20.00 per month. 

"4. That  defendant contends that under the terms of the judgment 
he is  only liable for the.actua1 number of days the child staged with 
plaintiff and was actually cared for bv her, whereas plaintiff contends 
that defendant is obligated to pay her $20.00 per month, irrespectiw 
of the number of days she has kept the child. 

"5. That  at the time of the signing of the judgmei~t defendant and 
his counsel believed that  the stipulation for the payment of $20.00 per 
month to the plaintiff would apply only in the event tliat she kept thc 
child her allotted time, or  proportionately, if a part  of the time. 

"Tpon the foregoing facts the court holds as a matter of law, upon 
an interpretation of the judgment, that  defendant is bound to pay plain- 
tiff the sum of $20.00 per month, irrespective of nhether or not she 
keeps said child all her allotted time or anv part of it or a t  all. The 
court, howe~er ,  does not adjudge plaintiff (defendant) in contempt, but 
orders that  he pay plaintiff a t  the rate of $20.00 per month from thp 
date of the judgment hereto attached." 

The consent judgment entered by Judge Harding was nothing more 
than a contract betneen the plaintiff and defendant, with respect to the 
"maintenance, care, and custody" of their minor child, nliich had the 
sanction of the court and was spread upon its records. Cason r .  Shu fc ,  
211 S. C., 195; LaLonde c. f l u b b o d ,  202 N. C., 771, 164 S. E., 359. 
Considering i t  in that  light, it  is apparent tliat the defendant contracted 
to pay $20.00 per month for the support of the child conformably to 
the stipulation for the "care, custody and tuition" of the child by thr  
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plaintiff for the entire time, with the exception of one week out of each 
nlontll when the custody and bupport of the child de~iolved upon the 
defendant. 

I t  was found by the tr ial  judge, without objection ~y the plaintiff, 
that the plaintiff requested and voluntarily permitted defendant to 
keep the child longer than the time specified, and that  ":,ince the signing 
of the judgment plaintiff has kept the child 13 weeks artd the defendant 
has kept the child 20 weeks," and that  defendant has paid the amount 
for the time plaintiff hnd the child at the stipulated rat(>. 

While the agreement provided for the payment of a specified amount 
enell ~nontli,  the plaintiff may not be held entitled to require the full 
1)ayment of this sum by defendant when she voluntarily relinquished 
the custody and support of the child to the defendant for the greater 
portion of the time since the consent judgment was signed. To hold, as 
ruled by the court below, that the defendant is bound to pay the full 
an~oun t  of $20.00 per month for the care of the child, whether the plaiu- 
tiff keeps the child any part  of the time or not, would seem to impose 
upon the defendant an obligation which he did not assume, and result 
in the requirement of additional payments for the sole benefit of the 
plaintiff, with whom a conlplete settlement has been haJ .  This cannot 
be held to have been in conternplation of the parties or in accord with 
their intent. 

The judgment of the Superior Court must be reversed with direc- 
tions that  defendant be required to pay to the plaintiff only such sums 
as may be found to be due her for the support of the child when kept by 
her in substantial compliance with the agreement, as evidenced by the 
consent judgment, and not for  periods during which the plaintiff may 
hare  voluntarily relinquished the custody and support of the child to 
the defendant in excess of the time specified. 

Reversed. 

STATE OF XORTH CBROLISA EX REL. GARLAND A. THOJIASSOS, 
G ~ A R D I A N  O F  HENRY ROSE, A ~IISOR, v. M. k'. PhTTEILSOS, EXECUTRIX 
OF THE EST.\TE OF A. S. PATTERSOS, DECEASED, ET AL. 

(Filed 2 March, 1938.) 

1. Statutes § Ba- 
Conflicting provisions of a statute, like conflicting provisions of two 

acts dealing with the some subject matter, will be reconciled if this can 
be done by a fair and reaso~lnble intendment. 



2. Venue 5 1-Action on guardianship bond is properly brought in county 
ullc.rc bond was given and sluetic>s rc+idr, ;~lthough brought agitin~t 
executrix of principal x\ho qualified in another county. 

An action against an esecutrix to recoler OIL a gnnrtlia~~sliip bond 
executed by tebtator is properly brought in tlie county ill which the bol~d 
I\ as gircu and the sureties thereon resided and 111 IT liich tlie admmistra- 
tors of thr  cureties qualified, and the motion of defendant executrix to 
remore a s  a matter of right to the connty in nhicli slie qualified is prop- 
erly tlcnied, the primary and controlling i n t n ~ t  of ('. S . 465. being that 
aetions on officixl l~ondq chould be inrtitnted in the countj in nhich tlie 
bonds n c r e  g i ~ e n  if the principal or m y  surety on the bond is in the 
county. 

An actiou against an executor or administrator in his official capacity 
mnst be instituted in the county in which he qualified ~mless  the action is 
on an official bond executed by thr  drcenstvl. 

4. Vmue 5 8a-Where statute makrs place where bond was given and 
surc.tirs or principal rcsitle cwntl.olling, insolrcnry of partics is in~nia- 
terial. 

I n  an action on a guartliansllip bond instituted in the county in which 
the bond was given and the sureties resided, the contention tliat the sure- 
ties were insolrent and that their administrators were joined to prereut 
rtwor:il to the connty in wliich the esecutris of tlie principal on the bond 
qualified, is nnte~lnble, since the eontrolli~lg factors are  the place wlierc 
the bond was giren mld tlic residence of tlie sureties and not the solvency 
or i~isolrency of the sureties. C. S., 465. 

. \ r ~ ~ a r ,  by defendant hf. K. Pat tcrson,  executrix of the  estate of A. S. 
Pat terson,  deceased, f rom . Johns fon ,  .J., a t  November T ~ r n i ,  1937, of 
BTSCOMGE. Affirmed. 

T h i s  is  a civil action instituted hp thc, S ta te  of K o r t h  Carolilia e.c rel. 
C+arland A. Thomasson, guard ian  of H e n r y  Rose, a minor ,  upon the 
official guardianship bond of AL S. Pat terson,  now deceased. &I. S .  P a t -  
terson, original guard ian  of H e n r y  Iiosc, qualified as  such i n  Buncombe 
C'ounty a n d  filed h i s  guartliailsllip bond with the  clerk of the Superior  
C'ourt of said county, with B. B. Jones  ant1 J. C. Pe~ilal i t I  a <  sureties 
thereon. Sa id  guard ian  having died domiciled i n  Swain  County, the  
defendant 31. I(. Pat te r son  qualified as  executrix of his laqt mill and 
tcstament i n  Swain  County. B. B. Jones,  a rrsident of Burlcornbe 
C'ounty and surety on said bond, having died, the  defendant Lela J .  
Sisk qualified as admin is t ra t r i s  of his estate i n  Buncombe County. J. 
C. Penland,  rrsident of Buncomtlc County and surety on said bond, 
having died, the  defendant Eugene. Garlantl qualified as  administratr ix  
of his  estate i n  Buncombe County. T h e  defe~ldan t  31. I<. Patterson,  
executrix of the last will and  tcstament of -1. S .  Pat tcrson,  deceasrd, 
filed motion f o r  a change of venue to Sn-ain County, alleging t h a t  in:,,-- 
much a s  slie qualified as  admin;straL:.ix of .{. S .  Pat terson,  decrased. i n  
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Swain County, the cause should be rernored to said county for trial as 
a matter of right. The motion was denied and said def'endant excepted 
and appealed. 

I'arX.cr, R e r i ~ n r d  c f  1'arXw for p l a i n t i f ,  appellee. 
R r l ~ / v r t l s  d: Lcn  f h  c r r c ~ ~ o t l  tr n d  J o n p s ,  1T7nrtJ dl. . J o n r s  f 7 r  r l ~ f r n r l n n  f -11. 

1;'. P n f t r r s o n ,  c~xcciririn., a p p e l l n n f .  

I~.\RSHILI,, J. The defendant, in demancling a removal of this cause 
to Swain County as a matter of right, relies upon C. S., 465, in whirl1 
i t  iq p r o ~ i d e d  tliat: "Lill actions upon official bonds or against executors 
and adininistrators ill tlieir official capacity must be instituted in the 
county where tlie bonds were g i~ .en ,  if the principal o,. any surety on 
the bond is in the c o u ~ ~ t y ;  if not, then in the plaintifl's county." 

'I'liis section seems to be incomplete in its terms. I t  r)roridcs tliat all 
actions upon official bonds, or  tryrriicsf e.recu tors  tr ,ld otltitin i ~ f r t t f o r s  itc 
f h ( ' i r  oflcicrl ccrptrcify, must be instituted in the county bvlit,re f h c  boictls 
were given if tlie principal or ally surety on tlie bond is in the county. 
Where tlie action is against executors and administrators, but not upon 
ally official bond, it makes no p r o ~ i s i o ~ i  for the venue of the suit. How- 
t>vrr. illis ('ourt has construed the statute to mean t h t  suits against 

u 

esecutors anti adrninistrators ill their official capacity must be instituted 
in tlie county in which the executor or administrator qualified. Giving 
fowe to tlicse decisions an apparent conflict arises in the instant case. 
This action is upon an  official bond g i ~ e u  in Buncolube County, and 
tno  of the sureties on said bond resided in 13ullcombe County and their 
:~dniinistrators qualified in that  county. 011 the other hand, the princi- 
pal on said bond resided in Swain County, :~nd tlic eseciltrix of his last 
will and testament qualifird in the latter coul~ty. 

Under the terms of this statute, should defeldant's motion be granted " 
:IS a matter of r ight?  m e  must aiisucr thi.; question in the negative. 

Whcli there are two acts of the Legislature applical~le to the same 
snt),jct~t. the terms of nhicli are in ro~lflict, tlieir provisiol~s are to be 
reconciled if this call bc d o ~ ~ c  by fa i r  a ~ ~ d  rcas011ahle intendment. I t  is 
fipparcnt from a readillg of this statute tliat i t 4  priinarV intent was to 
p r o ~ i d e  that  suits up011 official bonds should be instituted ill the county 
wllcre tlie ho~rds were g i ~  en if tlie principal or any surety on the bond 
is in the c o u ~ ~ t y .  &re tlic bond TI as given in Euncombc Cou~ity.  The 
ntiministrator of J .  C'. I 'c l~lal~tl ,  :I surety, and the atlministrator of 
B. B. Jones, a surety, each l i ~ e s  in Bunc.ombe Countj-. Buncombe 
County, therefore, is the proper velluc, not o d y  by virtue of the fact 
tliat the bond, which is tlir subject matter of the action, was given in 
Buncombe County, but by ~ i r t u e  of the further fact t11 ~t tlie atlminis- 
trntors of each of the sureties l i re  in said county. To hold otherwise 
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would merely serre to create confusion and irreconcilable conflicts. 
Should the cause be remored to Swain Cour~tv for tlie reason now as- 
signed by the appealing defendant, then i~nmediately each of tlle other 
defendants could mole for a change of venue to Buncombe for the reason 
that they were administrators ~f the estates of sureties and the bond 
Trns g i ~ e n  in Buncombe CountS, or else the plaintiff vould be forced to 
institute two separate suits. one in Swain County against the appealing 
deferlda~lt and another in Buncombe County against tlie other drfend- 
ants to have his rights determined. 

We therefore hold that  the provision of C. S., 465, that  an action 
upon an  official bond shall be instituted in the county where the bond 
is filed, if the principal or any one of the sureties on said bond resider 
in said county, is controlling. Actions against executors and adminis- 
trators in their official capacity, nlir~rl not upon an official bond filed in 
some other county, must be instituted i11 the county ~vhere the executor 
or administrator qualified. The provision that the action must he insti- 
tuted in the county where the bond, ~ ~ h i r h  is thc subject matter of the 
action, was filed i i  dominant. Except n h ~ r e  the action is on an official 
l ~ o ~ i d  the former dec.isions of thi, Court n ill be adliered to. 

The tlefendant contends that, it being shown that  the plaintiff admits 
the insol~ency of the estates of the *urcties, the joinder of the adminis- 
trators of tlle estates of the surcties is for  the purpose of depriving the 
Superlor Court of Snail1 County of jnrisdiction. This contentiori can- 
not prevail. I t  is the fact that tlie bond was given in Buncombe County 
and the residence of the sureties in that  county that  files the venue, not 
the solvency or inso1vrnc.y of tlic estates of tlie surety. The condition 
of the estates of the sureties cannot he held to affect the plain nording 
of the statute. 

The  judgment of the court below is 
Affirmed. 

ROCKY JIOUKT SATISGS & TRUST COJIPAKT A K D  T. R. JIcDEAItXAN. 
A D X I ~ Y I S T R ~ T O R S  OF T. S. McDEARJIAN, r .  JIART B. JIcDEARhIAIU, 
WIDOW; S. B. RlcDEARMAN; BESSIE McDEARJIAN. T. R. JIcDEAR- 
MAS;  SILPHA McDEARhIAS WISSTEAD AKD HUSBAND, GEORGE] C. 
WISSTEAD: ELLA B. NcDEARJIAS ; MART LOUISE 1IcDEdRXIN. 
AND SANCP LEE McDEARJSA?;, JIIR-ons. 

(Filed 2 March. 1038.) 

1. Executors and Administrators 13a-Reversion after dower is not sub- 
,jcct to sale to make assets nhen honlestead is allotted in same prop- 
erty. 

While the setting aside of dower in inteqtate's lands does not prerent 
the sale of the rerersionary interest to make assets to pay debts, when 
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(lower is allotted in a house and the minors' homestead is allotted in 
rooms ill the same holise, the rerersion after the h(~mrstead not bring 
snl)jrct to sale, it co~ilil not I)? sold to atl~ilutnge of cretlitors, and t1el:ly in 
the s:lle would work no injury to the heirs. 

2. Executors and Administrators § 26- 
.in estate is not fully settled until all debts are  paid or all assets 

exhausted. 

3. Executors and  Administrators 13a- 
As long as  :III estate remains nnsettletl, the real property nntli'posetl of 

is sul)ject to sale to make ttssets by petitiuii properly filed by the :ltlmi~lis- 
trntor. C. S.. 74. 

4. Executors a n d  Administrators §§ 13a,  26-Under facts of this case, 
administrator was not guilty of laches in  moving for  sale of assets. 

A11 the lands of intestate were sold to make assets upon petition prop- 
erly filed within one year from the date of the administrator's qualifi- 
cation, escept certain land in which was allotted both the widow's dower 
and the minor heirs' homestead, which was excepted from the petition to 
sell by an amendment thereto. Upon the t r r m i ~ l a t i o ~  of the homestead 
rights some thirteen years thereafter, the successor administrator mored, 
after notice, to sell the rerersion after the dower est,lte to make assets 
to pay the remaining debts of the estate. Hcld:  JIotion upon notice in 
the original proceeding was proper, since the original proceeding was 
still pending under its provisions implying that other real estate would 
later become available for sale, and under the facts of the case the snc- 
cessor administrator was not guilty of laches. as  a representative of 
creditors, in moving for the sale of the balance of the real estate, nor 
guilty of unreasonable delay in settling the estate. 

5. Limitation of Actions § 10-So statute  of limitations bars  adrninistra- 
tor's right and duty to  sell lands to  make assets t o  pay debts. 

When all lands of the estate a re  sold upon proper petition to make 
assets to pay debts of the estate escept lands in which both the widow's 
tlowcr and the minor heirs' homestead were allotted, upon the falling 
in of the 11omeste:ld rights. the heirs' plea of the statute of limitations 
as  a bar to the administrator's motion to sell the rerersionary interest after 
dower to make assets to pay debts still outstanding against the estate, is 
I)ntl although the motion is not made until some thirteen years after the 
filing of the original petition to sell lands to make assets, since no statute 
of limitations bars the administrator's right and duty to sell the remain- 
ing lands. The application of statutes of limitation against claims against 
the estate, distinguished. 

6. Executors and  Administrators §§ 3, 13a- 
The n~pointment  of successor administrators does not interrupt the 

caourse of administration or constitute two administrations, or affect the 
rights of the parties upon a petition to sell lands to make assets. 

APPEAL by defendants  f r o m  Ilamilfon, Special Judge,  a t  September 
Term,  1937, of Nasrr.  Affirmed. 

T h i s  mas a petition by motion in the  above entitled special proceeding 
to sell real  property of the  intestate to  pay  the  debts of the  estate. 
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These are the material facts as they appear from the record: 
T .  S. McDearman died intestate in 1922, leaving him surviving his 

widow and three minor children. The Rocky Mount Savings & Trust 
Company and T.  R. XcDcarman were appointed administrators. The 
administrators reported that  the debts of the estate amounted to 
$125,000, with $42,000 personalty available, and in 1923 instituted pro- 
ceedings as above entitled to sell real estate to make assets to pay debts, 
and asked that  the widow's dower be set apart, and that  homestead be 
allotted the minor children. Thereupon the dwelling house was set 
apart  to the widow as her dower, and, subject to the dower right, the 
homestead was allotted to the minor children in two rooms in the house, 
described as follows: "The two u ~ s t a i r s  front rooms in the McDearman 
residence on Sunset Avenue, with full right of ingress and egress to 
said rooms by way of the front yard,  walk, porch, downstairs hall, steps 
and upstairs hallway, so that  they may go to and from said rooms un- 
molested." 

Thereafter, pursuant to the petition and amended petition of the 
administrators, all the real property of the intestate then subject to 
sale, except the reversionary interest in the dwelling house, was sold 
and the proceeds applied to the payment of debts, leaving some $50,000 
of approved debts unpaid. 

Subsequently, in 1936, upon the liquidation of the Rocky Mount 
Savings S: Trust Co. and the r e m o ~ a l  from the State of T .  R. &Dear- 
man, the Peoples Bank 6: Trust Co. Tvas duly appointed administrator 
de  b o n k  n o n  of the estate of T .  S. &Dearman. As soon as the youngest 
child of the decedent became of age, in 1936, the administrator de bonis  
n o n  filed petition by motion, upon notice to the heirs, in the original 
proceeding, for leave to sell the dwelling house subject to the dower 
interest of the widow, in order to make assets for the payment of the 
outstanding debts of the estate. " 

I t  also appeared that certain personalty amounting to $500, derived 
from some fund in a closed bank, remained uuapplied. 

The defendants, the heirs a t  law, filed answer setting up the seven and 
ten years statutes of limitation as a bar to petitioner's proceeding. The 
clerk ruled the proceeding mas not barred by the statutes of limitation, 
and, upon appeal to the judge of the Superior Court, the order of the 
clerk was affirmed, and commissioners were appointed to sell the prop- 
erty subject to the life interest of the widow, for the purpose of creating 
assets for the payment of the debts of the estate. The  defendants ap- 
pealed to the Supreme Court. 

F. S .  S p r u i l l  for plainfit?', appel lee .  
Ktr11le tl: 11'inslow f o r  d e f e n d a n f s ,  crppellanfs.  
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Dicvm, J. T h e  estate of T. S. XcDearn lan  riot hav ing  been fully set- 
tled, and  a substantial amount  of tlie debts of tlic estate remaining nn-  
paid, the  fal l ing i n  of the liomestead w l ~ i c l ~  h a d  been allotted to  the 
~ i i i n o r  children i n  a portion of the d m l l i ~ i g  house rendered tliat prop- 
e r ty  subject to sale, and t h ~  adniinistrator (It, b01115 T I O H  filed petition by 
motion i n  the  original proeecdilig aiking that  this  p ro  x r t y  he sold and 
the  proceed^ applied in paynient on the d e l ~ t i  of tlie e,t:~te. T h e  original 
~) roc<wl i i lg  was liegun i n  1923, u i t l i i ~ i  the year  folloliing the death of 
tlic decrdcnt,  and  all  the real prol~c'rty was tlicn bold esce1)t the interest 
i n  tlie dnel l ing liouse. T h i s  property had been set a p a r t  as the  widow's 
dower. T h i s  fact  would liot liaxc p r e ~ e n t e d  a sale of the  reversionary 
interest t l l e r ~ i n  a f te r  tlie widon' \  l ife cqtatc. but  i n  a 1)ortion of the  
m i l e  liouse t l i ~  lionie\tc~atl of tlw rililior cliil t lrw Iiave b(wi allotted. Tlie 
reversion a f te r  thc  liornestcatl was  not the subject of sale ( I l i n r d a l e  7.. 

i l l t i ,  5 N .  . 0 Deeming tliat l r o p e r t y  conciqting of a d\i7ell- 
ing  house subject to  a l i fe  citate, n i t l i  a n  unsalable liomestead riglit 
covering a portion of tlic liousc (iiiclutiing r igh t  t o  ha1 , s ta i rn  ay, porch 
and f ron t  y a r d )  snperinll)osed thereon, could not be sold to  acl\antage, 
if a t  all, the r e p r r s c n t a t i ~ e s  of the  estate awaited the  fal l ing i n  of the  
homcitcatl before aqking f o r  t l ~ c  salc of the house. I t  doss not appear  
that  there was objection on the p a r t  of creditors or ally one else. T h e  
t i c la -  inured to the advantage of the  creditors of tllc w t a t r  and worked 
110 i n j u r y  to  tlle r ights  of the  heirs. 

Under  these circurnstaliccs i t  cannot  be lieltl t h a t  thcre was unreasow 
ahlc delay i n  esttling the eqtate, nor  tha t  tlie administrators, as  repre- 
ieritatives of the  e d i t o r s ,  n e w  gui l ty  of laches (21 (2. J. ,  sec. 1491), 
nor t h a t  the application f o r  leave to  sell t l ~ e  r e m a i ~ i i ~ ~ g  real  property to  
make assets n a s  barrcd by tlle i t a tu tc  of limitations. -1s long as  the  
cstats  rcmaincd unsettled, and  real property of the dwcdent  renlaiiled 
inbjrct  to  sale, tlic administrator  could unquestionably proceed by 
pro1wr ~pctition i n  tllc original proceeding to have tlic l ea l  property sold 
fo r  tlic payment  of o u t ~ t a ~ i d i n g  debts and  for  the  final settlement of the  
txitatc>. S o  ktatute of  limitation^ barred tliat r ight  or the performance 
of t h a t  duty.  C. S., 7 3 ;  Al t l un l (  1 % .  I I o i u r r d ,  110 S.  C., 15. 1 4  S. E., 648;  
,vlc t lyc 1 % .  l f21io f f ,  116 X. ('., 712, 2 1  S. E., 797 ; L c c  1 . .  ,li clCo,t/, 118 F. C., 
513, 24 S. E., 210;  TT'trrtlrit 1 % .  Xcfi ircirorc,  !I4 N .  C'., 3 7 3 ;  F r i c r  1'. l ,ou,r~,  
232 Ill . ,  62" Bwlr,\crt 1 . .  ( : o o t l a p t d ,  60 Ill . ,  2 7 7 ;  Kil l01  gh  1 % .  E I i r ~ f o ~ t ,  54 
,Irk., 65. was said i n  C'rccrh 1 % .  Tl ' i l t lc~ ,  212 S. C., 162 : "Tnt i l  the 
tlcbts have been paid, o r  the assets of the  estate exliauatetl, the estate is  
not icttled. ant1 tlw duties and  ohligationc of the atlniinistrator toll- 

tinue." 
While  the order  of sale entered bv  tlie clerk i n  1923 docs not coiitairl 

express reservation of tlie proceeding f o r  f u r t h e r  ordws,  tlie amended 
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petition excepted f r o m  the enumerat ion of property asked to he <old the 
property i n  n hich waq allotted dower a n d  homestead. I t  nou ld  seeni. 
therefore. t o  he fa i r ly  implied tha t  other  real  property 11-ould la ter  hc- 
cdonie arai lahle  fo r  sale to makc  additional assets f o r  the pagtnent of 
reltlaining debts of thi. estate, and helice a motion upon notice i n  the 
or iginal  yroceetling was proper. 

T h e  change i n  administrator.  did not affect the r ights  of the parties. 
I t  was said i n  Smith 1 . .  B r o u x ,  99 S. C., 377, 6 S. E., 667 : "The admin-  
is t rator  (IP bouis  11011 but takes uu tlie broken thread and  carries out a n  
in te r ru l~ tc t l  and  incomplete administration. T h e  two constitute. a single 
administrat ion of the  estnte." 

T h e  holding i n  F i ~ h r r  1%. Ballad, 1 6 4  N. C.,  326, SO S. E., 230, is in- 
applicable to the facts  of this case, since liere the original proceeding 
hat1 been instituted hy the duly qualified administrators  n i t l i in  a year  
of decetlent's death to  sell real property f o r  the payment of debts, and  
subsequently there was a pctitiori by inotion i n  the same proceeding to 
subject other remaining real property to sale f o r  the  payment  of the 
outstanding debts of a n  unsettled estate. 

T h e  decision i n  Smith 7%.  Brown, $19 S. C., 377, 6 S. E., 667, cited by 
dvferidants ill their  able brief, referred ra ther  to tlie applicability of 
statutes of limitations affecting the validity of claims against the estate 
rather  t h a n  to the r ight  to  sell arai lable  real property of the  decedent 
to  pay  the approved debts of a n  uncompleted estate. 

T h e  judgment of tlie court  below is 
Affirmed. 

L. C. REED r. MADISON COUNTY ET AL. 

(Filed 2 March, 1938.) 

1. Jury §§ 3, S- 
Challenge to the array for that jury commission drawing the panel mas 

created by ch. 177, Public-Local Laws 1931, and mas not legal agency for 
drawing the panel, should have been sustained. 

2. Jury § 1 : Appeal and Error § 3%- 
The fact that the panel was not drawn by a legal agency does not 

entitle appellants to a new trial in the absence of a showing of prejudice. 

3. Public Offices 5 11- 
In  a n  action to recover emoluments of public office to which plaintiff 

contends he mas legally elected. a directed verdict in  plaintiff's faror  is 
error when defendants plead the statute of limitations and controvert the 
eridence relative to the amonnt of time and mileage claimed by plaintiff. 
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4. Trial § 27- 
Ordinarily, a verdict may not be directed in favor of the party upon 

whom rests the burden of proof. 
5. Public Offices § 11- 

In an action to recover the emoluments of a public office, no recovery 
may be had upon quantum meruit, since a public officer is entitled only to 
compensation specifled by statute, ordinance, or contract. 

8. Appeal and Error 9 40g- 
When an appeal may be decided on either one of two grounds, one 

involving a constitutional question and the other a question of less 
moment, the constitutional question will be pretermitted. 

APPEAL by defendants from Johnston, J . ,  at  N o ~ e m b e r  Term, 1937, of 
NADISOX. 

Civil action to recover certain emoluments or perquisites belonging to 
the office of auditor of Madison County. 

I n  apt  time the defendants entered a challenge to the ar ray  of the 
jury on the ground that  the jury commission which dl-ew the panel for 
the November Term, 1937, Madison Superior Court, was not a proper 
legal agency for drawing such panel, the said commi~sion having been 
created by ch. 177, Public-Local Laws 1931. Overruled; exception. 

The  defendants denied the validity of plaintiff's election to the office 
of auditor;  pleaded the two-year statute of limitations, C. S., 442, arid 
controverted the amount of time and mileage set out in plaintiff's claim. 

There was a directed verdict and judgment for pla:.ntiff from which 
the defendants appeal, assigning errors. 

Carl R. Stuart and Smathers & Meekins for plaintiff, appellee. 
Roberts & Baley for defendants, appellants. 

STACY, C. J. I t  follows from what is said in the case of Brigman v. 
Baley, ante, 119, that  the challenge to the ar ray  should have been 
sustained. NcIntosh, N. C. Prac.  and Proc., 596. But  this alone 
would not entitle the defendants to a venire de novo. 8. v.  Levy, 187 
N .  C., 581, 122 S. E., 386. X o n  consfaf that  they may not have had a 
jury to their liking or tha t  they were prejudiced thereby. Indeed, i t  
appears from the record that  no member of the original panel served 
on the jury in this case. I t  seems to have been composed of talesmen. 
Judgments are not to be disturbed for jury defect except upon proper 
showing of prejudice. S. v. Gosnell, 208 N. C., 401, 1'31 S. E., 323. 

Upon another ground, however, defendants are entitled to a new trial. 
His  Honor inadvertently directed a verdict for the plaintiff in the face 
of the plea of the statute of limitations and the controverted evidence 



N. C.] S P R I X G  TERM,  1938. 147 

relative to the correctness of the amount of time and mileage set out in 
plaintiff's claim. I t  is true, the principal metter debated on the hearing 
was the legality of plaintiff's election as auditor, but this was not the 
whole case. There were issues of fact for the jury, as well as questions 
of law for the court, with the burden on the l~laintiff throughout. 

I t  is seldom that  a verdict can properly be directed in faror  of the 
party upon whom rests the burden of proof. Y a r n  X i l l s  c. Armstrong,  
191 hT. C., 125, 131 S. E., 416. Indeed, it is said in some of the cases 
that "a verdict can never be directed in favor of the party upon whom 
rests the burden of proof." C o x  v. R. R., 123 X, C., 604, 31 S. E., 848; 
House v. R. R., 131 N. C., 103, 42 S. E., 553. 

As plaintiff is suing for the emoluments or perquisites of a public 
office, he is not to recover on a q u a n t u m  merui t .  Borden v. Goldsboro, 
173 N. C., 661, 92 S. E., 694. 

Speaking to the question in the Borden  case, supra, Brown,  J . ,  deliver- 
ing the opinion of the Court, said:  "A public officer is not entitled to 
payment for duties imposed upon him by statute, in the absence of an 
express provision for such payment. 25 Cyc., 449. I n  1 Dillon on Mun. 
Corp., 731, it is said:  'There is no such implied obligation on the part  of 
municipal corporations and no such relation between them and officers 
which they are required by law to elect as will obiige them to make 
conipensation to such officers unless the right to it is expressly given 
by law, ordinance, or by contract. Officers of a municipal corporation 
are deemed to have accepted their office with knowledge of and with 
reference to the provisions of the charter or incorporating statute re- 
lating to the services which they may be called upon to render and the 
compensation provided therefor. Aside from these, or some proper 
by-law, there is no implied assumpsit on the part  of the corporation 
with respect to the services of its officers. I n  the absence of expresq 
contract, these determine and regulate the right of recovery and the 
amount.' Many cases are cited in the notes i11 support of the text.'' 

With this disposition of the appeal, rulings upon the constitutional 
questions presented, or sought to be presented, are pretermitted. 8. v. 
Ell is ,  210 K. C., 166, 185 S. E., 663. I t  is not after the manner of ap- 
pellate courts to pass upon constitutional questions, even when properly 
presented, if there be also present some other ground upon which the 
case may be made to turn. S e w m a n  v. Comrs., 208 S. C.,  675, 182 
S. E., 453; W o o d  v. Braswell,  192 N .  C., 588, 135 S. E., 529. "It is not 
the habit of the Court to decide questions of a constitutional nature 
unless absolutely necessary to  a decision of the case." M r .  Just ice  Peck- 
h a m  in B u r t o n  v. U.  S., 196 U. S., 283. The rule is that  if a case can 
be decided on either of two grounds, one involving a constitutional 
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question, the other a question of lesser moment, the la t ter  alone will be 
decided. Siler 1 , .  L. & S. R. R., 213 U. S., 175; Light T ,  li. S., 220 U. S., 
5 2 3 ;  1% 1.e ParXw,  209 N. C., 693, 1 8 4  S. E., 532. 

F o r  the e r ror  as  indicated in  direct ing the rerdict  the  defendants a rc  
entitled t o  a new tr ia l .  I t  is so ordered. 

New tr ial .  

MRS. ELSIE PLEJlMONS, T\'IDOW, PHOY RlilRCUS PLEJI&IONS, DECEASED, 
v. WHITE'S SERVICE, ISC., EMPLOYER. AND KEW AMSTERDAJI CAS- 
UALTY COMPANY, CARRIER. 

(Filed 2 March, 1938.) 

1. Master and  Servant § 4Oa- 
The Compensation Act provides, unless the context otherwise requires, 

that a death of an employee in order to be compensable must result from 
an injury by accident arising out of and in the course of the employment. 
C. S., SO81 ( i ) ,  subsecs. j and f. 

2. RIaster a n d  Servant § 40e- 
The words "out of" refer to the origin or cause of the accident. 

3. Master and  Servant § 40f- 
The \ ~ o r d s  "in the course of" refer to the time, place, and circum- 

stances under which a n  accident occurs. 

4. Master a n d  Servant § 40e- 
Whether an accident arises "out of the employment" is a mixed ques- 

tion of law and fact to be determined in the light of thle facts and circum- 
stances of each case, but the term requires that  there be some causal con- 
nection between injury and the employment or that  the risk be incidental 
to the employment. 

5. S a n i ~ A c c i d e n t  resulting i n  dea th  held no t  t o  have arisen ou t  of the  
emplopnent  under facts of th i s  case. 

Intestate died of hydrophobia resulting from a dog bite received by him 
while engaged in his duties a s  attendant in a filling station. Held: Claim- 
ant  is not entitled to compensation for the employee's death, since there 
was no causal connection between the eniployment and the bite of a dog 
running a t  large, and the accident was not from a risk incidental to the 
employment. 

APPEAL by  defendant  f r o m  Alley, J., a t  J a n u a r y  Term,  1938, of Bcs- 
COMBE. 

Proceeding under  the N. C. Workmen's Compensation Act f o r  com- 
pensation on account of death of the  P h o y  Marcus  Plemmons. 

T h e  claim was heard  first before Commissioner Doi-sett of the N. C. 
Indus t r ia l  Commission, f r o m  whose decision claimant  appealed to the  
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Full  Commission. On such appeal the findings of fact and coi~clusions 
of lam of the single Comnlissioner were set aside and reversed. Perti- 
nent to the question on this appeal, the Full  Commission finds in sub- 
stance the following facts : While deceased, Phoy Marcus Plemmons, 
vas  regularly employed by rcspondent, White's Service, Ine., on night 
duty a t  its filling station on the night of 26 May, 1936, and while he was 
waiting on a customer at the station, a small dog ran  through the station 
premises at the place where deceased was at xvork a r d  bit him on the 
finger. The finger was dressed the next morning and within a week 
~rn. cntirely healed. Deceased continued to work until 4 July.  1936, 
wlien he n a s  taken seriously ill and died four days later of hydrophobia, 
"nliicll was proximately caused by tlw dog-bite on 86 May, which was 
an  accident arising out of and in  the course of the deceased's employ- 
ment;  . . . that  the filling station was exposed to the public, both 
humans and animal*, and the deceased employee working there on night 
duty n.as exposed to a greater hazard than the public generally was and 
was more likely to be bitten by a dog under these conditions thail the 
public i n  general." 

Thereupon coinpensation was anarded,  and, on appeal to the Supe- 
rior Court the award was affirmed. 

Respondents appeal thcrcfrom to the Supreme C'ourt, and assign 
error. 

J .  Fruzier Glenn,  Jr . ,  a n d  J .  (2. X e r r i m o n  for plainf i j f ,  appellee.  
J .  -1I. Horner,  Jr., for defendants, appel lants .  

T V I A ~ ~ R A E ,  J. Al single question is determinative of this appeal : Did 
the death of Plioy M. Plemlnons result from injury by accident arising 
out of and in the course of his employrnerit ? TVe think not, and so hold. 

The X. C. Workmen's Compensation Act p r o ~ i d e s  that when used 
therein, unless the context otherwise requires, "the term 'death' as a 
hasis for a right of compensation means only death resulting from an  
illjury," and " 'injury' means an in jury  by accident arising out of and 
in the colirse of the employnlrnt. . . ." C'. S., 8081 ( i )  ( j  anti f ) .  
licrrtr'c~~ 1.. E l ~ i r n i f t i r ~  ( ' ( I . ,  199  S. C., 733, 155 S. E., 728. 

"The condition antecedent to colnpensation is the occurrence of an 
in jury  (1 )  by accident (2)  arising out of and ( 3 )  ill the course of em- 
ployment." Conrad I>. Foundry  Co., 198 N. C., 723, 153 S. E. ,  266; 
1T'1~~tle,q r .  W i q h ~ c w y  ('om., 201 S. (I., 539, 160 S. E., 827; H e a w r s  1 % .  

Porc'rlr (lo., 205 N .  C'., 3-1, 169 8. E., 825. 
Conceding, without deciding, that there is sufficient evidence to sup- 

port the fillding of fact that  while in the course of his employment Phoy 
31. Plemmons was bitten by a dog running at large from which bydro- 
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phobia developed, resulting in his death, did the dog-hite arise "out of 
the employment 2" 

The words "out of" refer to the origin or cause of the accident, and 
the words "in the course of" to the time, place and circumstances under 
which it occurred. Conrad e. F o u n d r y  Co., supra;  H a d e n  1 % .  F l i r n i f l r r ~  
Co., supra;  B u n t  v. Sta te ,  201 K. C., 707, 161 S. E., 203; Ridout  v. 
Rose's S fores ,  Inc., 205 N .  C., 423, 171 S. E., 642. 

Whether an  accident arose out of the employment is not exclusirely 
a question of fact. I t  is a mixed question of fact and law. I Iarden 7,. 

F u r n i t u r ~  Co., szipra; R idout  v. Rose's Stores, Inc. ,  supra. 
It has been said that the term "arising out of employment" is broad 

and comprehensive and perhaps not capable of precise definition. I t  
must be interpreted in the light of the facts and circumstances of each 
case, and there must be some causal connection between injury and the 
employment. Chambers v. Oil Co., 199 IT. C., 28, 153 S. E . ,  594; Har-  
den  2:. Furni ture  Co., supra;  Canter  e. Board of Ed . ,  201 S. C., 836, 
160 S. E., 924; 1t'alk.er v. Wilkins, 212 Tu'. C., 627, 194 15. E., 89. 

I n  H u n t  e. Sta te ,  supra,  d d a m s ,  J . ,  said:  " 'Arisirtg out of' means 
arising out of the work the employee is to  do or out of the services h r  
is to perform. The risk must be incidental to the emplogment." Harden  
T. Furni ture  C'o., supra;  Chambers  v. Oil Po., supra;  Beavers 21. POWPT 
Co., supra;  B a i n  v. Xfg, C'o., 203 S. C., 466, 166 S. E., 301. 

I n  the present case there is no causal relation between the employment 
of the deceased and the bite of a dog running at large. The risk of such 
injury by accident is not incidental to the emplojment. TVe therefore 
hold that  the accident did not arise out of and in the course of the em- 
ployment. 

The  judgment below is 
Re~er sed .  

STATE v. JOHN CARVER. 

(Filed 2 March, 1938.) 

1. Assault § 9: Homicide 5 16-Presumption from use of deadly weapon 
does not apply to assault cases, but only to prosecutions for homicide. 

In a prosecution for assault with a deadly weapon with intent to kill, 
resulting in serious injury, C. S., 4214, defendant's admission that he shot 
the prosecuting witness with a pistol does not raise the presumption that 
defendant is gnilty as charged. and d o ~ s  not place the hurden on defeildnnt 
to prore to the satisfaction of the jury matters in mitigation, excuse, or 
justification upon his plea of self-defense and not guilty, the presumption 
arising from the use of a deadly weapon bring applicable only to homicide 
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cases, and the burden is on the State throughout the trial to rebut the 
presumption of innocence and prove defendant guilty beyond a reasonable 
doubt. 

2. Criminal Law 9 8lc-Instruction placing burden on defendant to prove 
innocence is not cured by verdict of guilty of less degree of crime 
charged. 

An instruction that defendant's admission of assault with a deadly 
weapon, which resulted in serious injury, raised the presumption of 
defendant's guilt of assault with a deadly weapon with intent to kill, 
resulting in serious injury, as charged, C. S., 4214, and placed the burden 
o l ~  defendant to satisfy the jury of matters in mitigation or excuse, is not 
cured by a verdict of guilty of the misdemeanor of an assault with a 
deadly weapon, since the instruction required defendant to show to the 
satisfaction of the jury matters in mitigation or excuse before he could 
successfully ask for a verdict of not guilty. 

APPEAL by defendant from Sink,  J., at  September Term, 1937, of 
GUHAM. New trial. 

R. L. Phillips and Moody & Moody for defendant, appellant. 
Attorney-General Seawell and Assistant Attorney-General McMullan 

for the State. 

SCHENCR, J. The defendant was convicted of an  assault with a 
deadly weapon upon a bill of indictment charging a violation of C. S., 
4214, which reads: "Any person who assaults another with a deadly 
weapon with intent to kill, and inflicts serious in jury  not resulting in 
death, shall be guilty of a felony and shall be punished by imprisonment 
in the State Prison or be worked on the county roads for a period not 
less than four months nor more than ten years." 

The defendant entered a plea of not guilty, and in  the course of his 
testimony admitted that  he shot the prosecuting witness, Harrison Wil- 
son, with a pistol, but contended that  what he did he did in self-defense. 

From judgment of imprisonment the defendant appealed to the Su- 
preme Court assigning as error, inter alia, the following excerpt from 
the charge of the court :  

"The court charges you as a matter of law where one admits in a case 
of this kind that  he used upon another as named in the bill of indict- 
ment a deadly weapon, and the court charges you that  a pistol is a 
deadly weapon, then the law says the duty devolves upon him to show, 
not beyond a reasonable doubt, not by the greater weight of the evidence, 
but to the satisfaction of the jury, circumstances in mitigation of his 
conduct that  will reduce the offense from that  charged in the bill of in- 
dictment, to wit, assault with a deadly weapon with intent to kill, to 
that of guilty of an assault with a deadly weapon, or relieve him from 
the liability of any offense whatever and render a verdict of not guilty. 
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The tlefendant admits he shot the prosecuting ~ ~ i t n e s s ,  therefore it is his 
duty to satisfy you, not by the greater neighcof the evidence nor beyond 
n reasonable doubt, but to satisfy you he was justified 111 so doing." 

This assignment of error is well taken. I n  8. r * .  Redtiiff, 180 S. C., 
1'76. it is said : "The admission or nroof of an assault ~ i t h  a deadlv 
weapon, resulting in serious in jury  but not in death, cannot be said, as 
R matter of law, on the present record, to  establish a presunlption of 
felonious intent, or intent to kill, sufficient to overcome the presumption 
of innocence raised by a plea of traverse, and cast upon the defendant 
the burden of disproving his guilt. S. v. Wilbourne, 87 N. C., 529;  
S ,  v. Falkner, 182 X. C., 793." 

The Attorney-General i n  his brief admits that  the cl-arge complained 
of is in contravention of the principle laid down in  Reddift's case, supra,  
but contends that  the error was harmless since the defendant was not con- 
~ ~ i c t e d  of an  assault with intent to kill, a felony, but was convicted only 
of an assault with a deadly weapon, a misdemeanor. Wi th  this conten- 
tion we cannot concur. 

That  portion of the charge reading "The defendant admits he shot 
the prosecuting witness, therefore it is his duty to satisfy you, not by 
tho greater weight of the evidence nor beyond a reasonable doubt, but 
to satisfy you he was justified in so doing," cast upon the defendant the 
burden of proving to the satisfaction of the jury matters in justification 
or excuse before he could successfully ask for a verdi-t of not guilt?. 
Such is not the law. The defendant's plea of not guilty raised a pre- 
sumption of his innocence, and this presumption continued throughout 
all stages of the trial until removed by a verdict of guilty. S. v. Jlur- 
plzrey, 186 N. C., 113. I f  the defendant's evidence raised a reasonable 
doubt as to his guilt. or if such evidence caused to linger in the minds 
of the jury from the original presunlption of innocence a reasonable 
doubt as to his guilt, or if upon all the evidence the jurv entertained a 
reasonable doubt as to his guilt the defendant mas entitled to a verdict 

L 

of not guilty, althougll the defendant's evidence may not hare  satisfied 
the jury of matters in justification or excuse. 

The rule in certain honlicide cases that  where the dlvfendant admits. 
or it is proven, that  he slew the deceased with a deadly weapon, there 
is a presumption of guilt of murder in the second degree and the burdcn 
is cast upon the defendant to show to the satisfaction of the jury mat- 
ters in mitigation, excuse, or justification, S. v. TYilli~. 63 S. C., 26;  
S. v. Briffain, 89 N. C., 481; S. 2.. Robinson, 188 X. C'., 784, doubtless 
had its origin in the necessity arising out of the fact that  the deceased's 
mouth is  closed, but such necessity does not exist and sxch rule does not 
apply in assault cases. 

Xew trial. 
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STATE v. GESE BURSETTE. 

(Filed 2 illarch, 1938.) 

1. Assault § 12: Criminal Law § S4c-Failure to charge jury it might And 
defendant guilty of less degrees of crime charged held error. 

The evidence disclosed a vicious assault by three persons on prosecuting 
witness in which a knife was used, requiting in serious injury, and tliat 
a t  the time defendant declared lie was going to kill all the Segroes in 
Leaksrille. Defendant relied on an alibi. The court instructed the jury 
tliey might find defendant guilty of assault with a deadly weapon with 
intent to kill, resulting in serious injury, or not guilty. IiTcltl: The intent 
to kill was a question for the jury upon the evidence of defendant's 
declaration and the nature and viciousness of the assanlt, a s  \\*as also the 
question whether defenclant used a deadly weapon, and the court should 
have instructed the jury that they might find defend:mt guilty as  charged 
in the bill of indictment if they so found beyond a reasonable doubt, or 
guilty of assault with a deadly weapon if they had a reasonable doubt 
of defendant's intent to kill, or of assault wherein serious injury was 
inflicted if they slionld fail to find tliat defendant used a deadly weapon 
and should further fail to find thnt the assanlt was committed with a 
deadly weapon, or not guilty. C. S., 4640. 

2. Criminal Law 5 8lc-Verdict of guilty of crime charged does not cure 
error in failing to submit question of guilt of less degrees. 

A verdict of guilty of the crime charged in the bill of indictment does 
not cure error in failing to submit to the jury the question of defendant's 
guilt of less degrees of the crime charged. since it  mcy not be determined 
on appeal whether the jury might have found defendant guilty of less 
(1tyqc.w if the qnestions had I)een whmittetl. 

APPEAL by defendant f r o m  Phillips, .T.. a t  August Term,  1937, of 
R ~ C K I S G H A ~ I .  S e w  trial.  

Th is  is a cr iminal  action tried on a bill of indictnient charging tha t  
the defendant did unlawful ly and  feloniously assault one Bud Minute,  
alias Bud Miller, wi th  a deadly weapon with intent  to  kill, inflicting 
serious i n j u r y  not resulting i n  death. 

T h e  evidence tends to show t h a t  B u d  X i n u t e  between I1 and  11 :30 
o'clock p. m., on or about 20 Sovember ,  1935, was walking along a 
public road near  D a n  River  bridge i n  Rockingham County when the 
defendant d rore  u p  i n  a n  automobile and got ou t  and asked Minute fo r  
a cigarette. Minute  told h i m  he did not have a cigarette, but  tha t  he 
had  paper  and  tobacco with which to make  one. T h e  defendant declined 
to use thesr, became angry, said t h a t  he was going to kill e r e r y  Xegro  
i n  Leaksville, cursed Minute  and said t h a t  he was going to fix h im and 
began to fight him.  Two other men stepped out of the car  to  help the  
defendant. One of them had  a knife. Minute was cut three times about 
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the throat. One of the men suggested throwing Minuie over the bridge. 
They took him and attempted to do so and struck hi:, head against the 
banister of the bridge. They then threw him over the bridge and he fell 
about forty-three feet down upon rocks and sticks. The prosecuting 
witness was found about 3 a. m. under the bridge. At  that  time his 
arms, legs and ribs were broken and his teeth were knocked out and he 
remained in  bed twelve months. There was evidence tending to cor- 
roborate the State's witness. The defendant denied the assault and 
relied upon evidence tending to establish an alibi. There was a verdict 
of guilty "as charged in the bill of indictment." From judgment pro- 
nounced thereon the defendant appealed. 

Attorney-General Seawell and Assisfanf Attorney-General XcJlullcrn 
for the Sfate.  

D. Floyd Osborne and J .  Hampfon Price for defendant, appellanf. 

BARKHILL, J. One of the defendant's exceptions is directed to the 
failure of the court below to charge the jiiry as to its right to return a 
verdict of guilty of a less degree of the crime charged in the bill of in- 
dictment. I n  this connection the court charged the jury:  "If you are 
~atisf ied from the evidence and beyond a reasonable doubt as to the guilt 
of the defendant, your verdict will be 'guilty.' I f  you have a reasonable 
doubt as to his guilt, from all the evidence, you will return a verdict of 
'not guilty."' . . . And again. "If you are satisfied, and beyond a 
reasonable doubt, of his guilt, whether the State prore3 a motire or not, 
you will, if you are satisfied beyond a reasonable doubt that  he is guilty, 
pour verdict will be (guilty,' even though no motire has been proven." 

I t  was permissible for the jury under the bill of indictment to return 
either one of four verdicts according as they should find the facts to be. 
to wit : (1) Guilty as charged in the bill of indictment. ( 2 )  Guilty of 
an assault with a deadly weapon. ( 3 )  Guilty of an  assault wherein seri- 
ous in jury  was inflicted, or (4) Not guilty. Nowhere 111 the charge does 
the rourt undertake to  define the lesser degrees of the felony charged, Qr 
instruct the jury that  if it was satisfied beyond a reasonable doubt that  
the defendant assaulted the prosecuting witness mith a deadly weapon, 
but had a reasonable doubt as to the intent to kill, then that  it should 
return a ~yerdict of guilty of an assault with a deadly weapon, nor does 
the court instruct the jury as to its duty to return a verdict of an assault 
wherein serious injury was inflicted if they should fail to find that the 
defendant used a deadly weapon and should further fail to find that  the 
assault was committed mith a n  intent to kill. 

C. S., 4640, expressly provides that  a defendant may be con~ic ted  of 
a less degree of the same crime, or of an attempt to rommit the rrinie 
so charged, or of an attempt to rommit a less degree of the same (+rime, 
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a n d  procedure under  this s ta tute  i n  cr iminal  actions constitutes a well- 
recognized rule  of practice i n  this jurisdiction. W h e n  there is evidence 
tending to support  a milder verdict t h a n  the one charged i n  the  bill of 
indictment the  defendant is entitled to  h a l e  the  different views prr.- 
sented to  the j u r y  under  a proper charge, and a n  error  i n  this  respect 
i s  not cured by a verdict convicting 111m of the cr ime as charged i n  the 
bill of indictnlent, fo r  i n  such ca3e i t  cannot be known whether the  jury 
would h a r e  convicted of a less degree if the  different views, ar is ing on 
the evidence, had  been correctly presented by the  t r ia l  court.  S. c. 

Robi,t\orr 14s S. C., 784; ST. 1.. L ~ ~ l l ~ r l o h ,  l h S  3. C., 412;  S. 1' .  J~PTTLcX., 
I f 1  S. C., 788;  S. v. Allen, 186 S. C., 307;  S. 1, .  Tl'illiams, 185 S. C., 
68.5, and  cases there cited. 

T h e  only evidence of a n  intent  to  kill n a s  the  evidence of the declar.21- 
tion of the defendant that  he n a s  going to kill all  the  Segroes  i n  Leaks- 
villc and  the  facts  and  circumstances tending to show the  nature an11 
~ i c i o u s n e s s  of the  assault. T h e  probative force and  effect of these cir- 
c u n ~ \ t a n w s  \ \as  f o r  the t le teimii~at ion of the jury. I f  the j u r y  was not 
ful ly  hatiqfied t h a t  the assault n a s  conlmittctl with a n  intent  to kill ~t 
was yet po-ihle fo r  them to re tu rn  a rerdict  of gui l ty  of a lesser degree 
of the crinle charged. I f  the  j u r y  rejected the testimony tending to shon 
a n  alibi and  found tha t  the  tlefendant ill fact  committed a n  asiault upon 
the  pro.ecuting witness, as  its ~ e r d i c t  indicates, i t  m a y  he well under- 
stood f r o m  the eridence i n  this  case-;is to  tlie l ~ a t u r e  and  effect of tlw 
a s w u l t  committed-that i t  would hesitate long before returning a ~ e r -  
diet of not guilty. Inadvertent ly the  court  below gave it  ollly this one 
choice. 

T h e  fai lure  of the  court to  charge tlie j u r j  as  to  itq r ight  to re tu rn  a 
verdict of a less degree of the  cr ime charged, and to explain the  law i n  
iwspect thereto, deprived the defendant of a subi tant ial  right,  en t i t l i~ lg  
h i m  to a 

S e w  trial.  

FRASIC PEYTOX, ADJIIKISTRATOR CUM TESTAMENTO AKNEXO O F  THE \TILL O F  

JOHN R. PEPTON, AND FRANK PEYTON, BETTY XOBLEP A N D  

JASPER PEYTON AND OTHERS, CHILDREN OF NOE PEYTON, DECEASED, 
v. JESSE SMITH AND BIAGGIE L. CLARK, ADMINISTRATORS OF EMILY 
S. PETTON AND JESSE SMITH, -4ND X4GGIE CLARK, HEIRS AT L A W  
OF EXILT S. PEYTON. 

(Filed 2 March, 1938.) 

Wills 3 33a-When absolute estate is conveyed to Arst taker, provision for 
disposition after her death is void. 

-1 devise of land to testator's wife in fee simple with full power of 
disposition, and a bequest of personalty "to use or sell as  she may choose" 
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with provision in each item that any surplus left a t  her death should go 
to testator's heirs, i s  hc ld  to vest the absolute fee simple in the realty and 
the nbsolate estate in the personalty in the wife, the provision directing 
or espressing n desire for the disposition of the propnrtg after the first 
taker's death being void a s  repugnant to the absolute estate previously 
conveyed. 

AITEAL by plaintiff f r o m  ParXw, J., at  December Term,  1937. of 
REAI,FORT. ,\ffirmed. 

T h e  judgment of tlie court belov, which iudicates the controrersy, is 
as follows : 

"This cause camc on f o r  hearing a t  the above term of court  before his  
Honor.  R. H u n t  P a r k e r ,  judge presiding, the plaintiffs bring represented 
by -\lbion Dumn, of Grceuville, N. C., 1%. S. W a r d  and  Samuel  31. 
Blount, of Vash ing ton ,  S. C. T h e  d e f r d a n t s  being represented by  
Har t l ing  k Lee, of Greenrille,  S. C., a n d  Grimes & Grimes, of Washing-  
ton, N. ('. T h c  counsel of record 011 both sides wairec a j u r y  t r i a l  and  
e i ~ t e r e d  in to  a s t ipulat ion as  follows: 

(' ' I t  is stipulated and agreed by and between the plaintiff and  defend- 
ants  to  this action tha t  tlic only real estat17 i n  con t rov twy is the M a j o r  
Jort lan t ract ,  and  t h a t  is the only land tha t  passed under  the  will. 

" ' I t  being specifically admit ted that  the house a n d  premises occupied 
1). E n d y  Pcyton  a t  h r r  death pawed to hcr as  tenant  by  ent i rety upon 
the death of J o h n  R. Peyton. 

" ' I t  is fu r ther  stipulated and agreed t h a t  J o h n  P t y t o n  a t  the t ime 
of his death owned, i n  fee, personal property and  a t  tlie death of E m i l y  
Ptxyton there \ \ a s  a surplus of personal property t h a t  passed to her  
under the second item of tlie n i l l  of J o h n  Peyton,  and  if the  plaintiffs 
a r e  correct i n  the i r  contentions they a rc  entitled to  this  surplus. 

" ' I t  is f u r t h e r  stipulated and agreed between all  the  parties t h a t  
E m i l y  P r y t o n  died intestate i n  Alpr i l ,  1 9 3 i ,  a i d  t h a t  she did not assign 
nor bequeath the  M a j o r  J o r d a n  t ract  of land, nor  dispclse of i n  a n y  way  
the  surplus of personalty.' 

"A\nd tlie n i l l  was then presented to the court  f o r  construction under  
the prorisions of the Declaratory -let, C. S., 628 ( a )  t o  628 ( o ) ,  inclu- 
sive. , \fter hearing argument  of counsel and citations of authorities by 
them, i t  is the  opinion of the  court,  and  the  cour t  decrees as  f o l l o ~ r s :  

"1. T h a t  the  i tem in said will reading as follox-s : 'First: I give and  
devise un to  m y  wife, E m i l y  Peyton, a l l  of m y  lands and  real estate of 
every description, and wherever situated, to h a r e  and to hold unto her  
i n  fee simple riglit forever, v i t h  ful l  power to  assign s w a y  or bequeath 
as  she m a y  clioose, and if there is a n y  surplus a t  her  death, it  to  be 
given to m y  heirs,' derises a n  absolute fee simple estate i n  E m i l y  Pey-  
ton, a n d  a n y  other language therein is  surplusage and  a restrictiou upon  
a fee. and  is  therefore void. 
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"2. Tha t  the item in said will reading as follows : ' S e c o n d :  I give and 
bequeath unto my wife, Emily Peyton, all of my  personal estate of everv 
kind or description, to use or sell as she may choose, and if there is any 
surplus a t  her death I want it to be given to my heirs,' vests an  absolute 
estate i n  favor of Emily Peyton in  all of the personal estate of every 
kind or description which was owned by the said John R. Peyton a t  the 
time of his death, and any other language therein, which language does 
not create a n  executory limitation nor a remainder, is a restriction upon 
an absolute estate, and is therefore void. 

"It is further adjudged that  the plaintiffs pay the costs of this action, 
to be taxed by the clerk. 

R. HUKT PARKER, 
J u d g e  Presiding." 

To the foregoing judgment plaintiffs excepted, assigned error, and 
appealed to the Supreme Court. 

11. S. W o r d ,  S. X. B l o u n t ,  a n d  A l b i o n  D u n n  fo r  p l a i n f i f s .  
H a r d i n g  & L e e  a n d  G r i m e s  & G r i m e s  for  de f endan t s .  

C'LARKSOX, J. Item One of the will to be construed, which applies to 
real estate, is as follows: "I give and derise unto my wife, Emily Pey- 
ton, all of my  lands and real estate of every description and wherever 
situated, to hare  and to hold unto her i n  fee simple right forever, with 
full power to assign away or bequeath as she may choose, and if there 
is any surplus a t  her death it is to be given to my heirs." 

I tem Two of the will to be construed, which applies to personal prop- 
erty, is as follows: "I give and bequeath unto my wife, Emily Peyton, 
all of nly personal estate of every kind or description, to use or sell as 
she may choose, and if there is any surplus at her death I want it to be 
given to my heirs." 

We think the court below construed both items of the v i l l  correctly. 
The  present case is similar to that  of B a r c o  2.. O w e n s ,  212 S. C. ,  30. 

I t  is there said a t  pp. 31-32: " K e  agree with the trial court that the 
property in question was derised to Annie W. Oven? 'in fee simple 
forever7 in item two of the will, the conditions subsequent, in so far  as 
they are repugnant to the fee originally devised, must be regarded as 
unwarranted restrictions on the j u s  d i s p o r ~ d e n d i  or the jzts d i c i d e n d i ,  and 
therefore void. . , . The general rule is that  where real estate is 
devised in  fee, or personalty bequeathed unconditionally, a subsequent 
clause i n  the will expressing a wish, desire, or direction for its disposi- 
tion after the death of the devisee or legatee will not defeat the derise or 
bequest, nor limit i t  to a life estate. . . . Conditions subsequent, in 
the absence of compelling language to the contrary, are usually con- 
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LATHAM c. BOTTLING Co. 

strued against  divcstnient. . . . T h e  absolute derise is permitted 
to stand, while the subsequent clause is  generally rega7.ded as  precatory 
only." , \bundant authorities a r e  cited to sustain the above rules of 
ronstruction. I l a m p f o r ~  c. lTTest, 212 S. C., 315. 

F o r  the  reasons given, the  judgment of the court  below is 
Affirmed. 

CATIIERISE I,ATHAJI, A~I\IIR.ISTRATRIS OF DAVID IA'L'HAJI, r. ELIZA- 
BETH CITY OR.\SGE CRUSH 13OTTLISG COJIP.1ST. 

(Filed 3 Jfarch, 1038.) 

Anton~obilcs a 1%-Operation of truck on 11ig11way at speed in excess of 
33 nliles per hour is only prima facie evidence of negligence. 

.ill instrnc~tioli that the operntion of n vehicle designed for the trans- 
l)ort:~tioii of pro~wrty nt a rate of q p c ~ ~ I  in excess of 3.: miles per hour on 
:I State IIighwny coiiqtitnted negligence po sc ( S .  C. Code of 1035, sec. 
26'21 [4Gn] i is reversible error, since under the pro.,-isions of ch. 311. 
scc. 2, Public Lnws of 1035, such speed is made prima facie evidence of 
~~cgligcncc ;11itl not 1ieg1igeiic.e per se. 

. \PI~I:.\I ,  I y  dcfcntlaiit fro111 l'ctrh,c,r, ./., a t  Octobel, Tcrni,  1937, of 
DAR~:. S e n .  t r ia l .  

I?. ( ' l t r r e t ~ ( c  D0z;cr ct71rl J!. B. b ~ ' i u l p o n  for p l n i n f i f ,  appel lee .  
I > ( I , ~ ( I  d. IAI  wrc>rt 7'. I,. LT/l 11~!/1>r. c~ttd ,Toll n  TI. II(t11 f o r  d ~ f ( ~ ~ l d ( ~ t ~ f ,  

nppel lan  f .  

S T T h i s  is a civil action to  recoler  damages f o r  the a l l e g d  
wrongful death of the  l)l:~intiff's intestate. 

Tlic plai~l t i f f  offered eridelice tenclil~g to show tha t  her  intestate was 
dr iving his automobile i n  a southerly direction on tlie public highway 
I ~ a t l i n g  f rom Curri tuck eonrtliourc to Manteo, and tha t  the defendant's 
agcnt and ~ e r v n l i t  v a s  d r iv ing  the  dcfendnnt's t ruck or1 said highway i n  
a nortlwrly dircction; t h a t  the  said t ruck  was t o n i n g  anotlier t ruck  of 
tllc clefendant; tha t  as said two trucks n e w  about to  pass the auto- 
mobile of the plaintiff's intestate the rcar  t ruck r a n  to  i ts  left of tl12 
cen tw of the  highway and  collided with the a u t o m o l d e  of t h e  plain- 
tiff's intestate, knocking off onc of the wheels of said automobile and 
causing i t  t o  r u n  off of tlie highway and inflicting i n j u r y  to  said in- 
testate f rom which lie subsequently dicd. Tlic plaintiff offered f u r t h e r  
cvitltlnce tcnding to sliow tha t  the tiefendant's trucks a t  the time of the  
collision I\-c8re bc.ing operatcd a t  a rate  of speed "arouiid 40 or 45 miles 
per liour." 
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The defendant offered evidence tending to show that its trucks were 
being operated on their right of the center of the highway and at a rate 
of speed not in excess of 25 miles per hour. and that  the automobile of 
the plaintiff's intestate collided with the w a r  truck while being so 
operated. 

-111 of the eridence tended to show that the defendant's two trucks 
were motor vehicles designed, equipped for, and engaged in transporting 
property, namely, bottled drinks. 

The  jury found that  the plaintiff's intestate was killed by the negli- 
gence of the defendant. 

His  Honor in his charge read to the jury several excerpts from the 
motor vehicle law, including a portion of see. 2621 (46a) of S. C. Code 
of 1935 (Jfichie) ,  as follows: " S o  motor vehicle designed, equipped 
for, or engaged in transporting property shall he operated over the 
h ighway  of the State at a greater rate of speed than thirty-five (35) 
miles pcr hour, . . ." and then follo~ved the reading with this in- 
struction: "The court instructs you that  it is negligence per se for an5  
person to operatc ail automobile in S o r t h  Carolina upoil the public 
highway in violation of any of the statute law that  the court has just 
read to you." This instruction is made the subject of an exceptive ae- 
signment of error, and we are constrained to sustain such assignment. 

Public L a m  1935, ch. 311, sec. 2, reads: 
"Sec. 2. Amend article two of said act by striking out section four. 

a i d  substitute in lieu thereof new section four as follo\vs: 
"Sec. 4. S p e e d  R e s f r i c t i o n s .  
"(a)  No person shall drive n vehicle on a highway a t  a speed greater 

than is reasonable and prudent under the conditions then existing. 
" (b)  Where no special hazard exists the following speeds shall be 

lawful, but any speed in excess of said h i i t s  shall be prima facie evi- 
dence that  the speed is not reasonable or prudent and that it is unlawful : 

"1. Twenty miles per hour in any business district; 
"2. Twenty-five miles per hour in any residence district; 
"3. Thirty-five miles per hour for motor vehicle designed, equipped 

for, or engaged in transporting. property; and thir ty miles per hour for 
such motor vehicle to which a trailer is attached; 

('4. Forty-five miles per hour under other conditions." 
Chapter 311, Public Laws 1035, was enacted to amend the traffic law 

of the State "so as to make this law conform more nearly with the uni- 
form traffic code," and since its enactment the operation of a motor 
rehicle designed, equipped for, or engaged in transporting property a t  a 
speed in excess of thirty-five miles per hour is only piinti fac ie  evidence 
of unlawfulness, and not unlawful p ~ r  sc, and therefore not negligence 
pw se as was the case prior to  the enactment. 
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". . , the change i n  the l a w  resulting f r o m  the  enactment of see. 
2) ch. 311, Publ ic  L a m  of Sort11 Carolina, 1935, which provides tha t  
d r i r i n g  a n  automobile on a highway or public road i n  this  S ta te  a t  a 
s p e d  i n  excess of 45 miles per hour, under  conditions as shown by all  
tlic evidence i n  tlie instant  case, 'shall be primti ftrcie widence tha t  the  
speed is not reasonable o r  prudent, and  is unlawful.' I j y  reason of this  
statute, d r i r i n g  a n  au to~nohi le  on a highway or  public road i n  this  
State ,  since i ts  enactment, a t  a speed i n  excess of forty-five miles per  
hour  is  not negligence per se or  as  a mat te r  of law, as  was the  case pr ior  
to its enactment." S. v. I l 'ebber,  210 S. C.. 137. 

"Wliile pr ior  to the  enactnient of sec. 2, cli. 311, Publ ic  L a m  1935 
(K. (3. Code of 1935 [Michie],  sec. 2621 [46]) ,  the operation of a 
motor-driven vehicle upon the highways of the  S t a t e  nt a greater  rate  
of s p e d  t h a n  f o r t y - f i ~ e  miles pcr hour  was unlawful,  and therefore neg- 
1igenc.e per se,  since said enac*tment such operation is only p r i m a  facic 
witlence of negligence. . . ." l<.r~r?n 1 ' .  R t # u m r i ~ ~ d ,  210 S. C., 650. 

F o r  the  e r ror  assigned there must  be a 
S e w  tr ia l .  

S. 13. GILL, O N  BEHALF OF HIMSELF A X D  OTHER TAXPAYERS OF THE CITY OF 

CEIARLOTTE WHO NAY DESIRE TO J o n  WITH HIX, V. CITY O F  CHAR- 
LOTTE ET AL. 

(Filed 2 March, 1938.) 

Taxation 9 +All bonds issued by city, whether with or without vote, must  
be included in determining amount  of bonds issued during year. 
d municipality may not issue bonds for street and sewerage construc- 

tion or extension without a vote whe~i ,  during the fiscal Sear, such city 
has issued bonds with the approval of the roters in excess of the amount 
1)y which it  had reduced its outstanding indebtedness during the prior 
fiscal year, S. C .  Constitution, Art. V, sec. 4, the purpose of the amend- 
ment being to limit the existing power of the governing authorities to 
issue bonds for necessary expenses so that the net indebtedness of the 
taxing unit should not be increased beyond the limits prescribed in the 
amendment, except with the approval of its voters. 

 PEAL by plaintiff f r o m  l l 'arl tci . ,  J . ,  a t  November Term,  1937, of 
M E C K L ~ B U R G .  Reversed. 

T h i s  is  a c i r i l  action instituted by the plaintiff on  be11:df of himself 
and other  taxpayers  of the ci ty  of Charlottcl, i n  which lie seeks to enjoin 
the  issuance of $210,000 of bonds of the  city of Charloi te f o r  co~istruct-  
ing  and  recons t r~wt ing  the  surface of roads, streets and liigliwags, side- 
walks, curbs, gut ters  and drains ,  and $20,000 f o r  tlie purpose of extend- 
ing the existing san i ta ry  sewerage system of said ci ty  which the gov- 
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erning authorities of the city of Charlotte, under ordinances adopted 
by them, propose to issue without a vote of the electors of said city. 

The total bonded indebtedness of the city of Charlotte amounts to 
$9,712,000. During the fiscal year ending 30 June,  1937, said city re- 
duced its bonded indebtedness by the sum of $441,631.34. During the 
present fiscal year i t  has issued bonds in the sum of $1,300,000 for the 

a1 otte. improvement and enlargement of the waterworks system of Ch -1 
This bond issue was approved by a vote of the electors of the city. The 
court below concluded that  the waterworks bonds, having been sub- 
mitted to and approved by a vote of the people, are not to  be considered 
in computing the debt contracting power of the city of Charlotte, as 
provided by amended Art. V, see. 4, of the Constitution of Sort11 Caro- 
lina, and.entered judgment denying the plaintiff injunctive relief. The 
plaintiff excepted and appealed. 

J .  L. D e L a n e y  for p la in t i f f ,  appe l lan t .  
Bas i l  M .  B o y d  for de f endan t s ,  appellees.  

BARNHILL, J. There is a controversy between the parties to this 
action as to the amount by which the bonded indebtedness of the city of 
Charlotte was reduced during the preceding fiscal year ending 30 June.  
1937. The court below, upon a consideration of the cause, coiicluded 
that  the amount of the reduction was $141,631.34, which mas the amount 
contended for by the defendant. The plaintiff contends that the net 
reduction was $241,646.41. I t  is unnecessary for us to review the find- 
ings of the court below in this respect or to determine the exact amount 
of the reduction of the bonded indebtedness of the defendant city during 
the preceding fiscal year. Fo r  the purpose of determining the legal 
question presented to us me may accept the amount claimed by the de- 
fendant. I n  the event boiids approved by the people a t  an election 
called and held for that  purpose and issued by the city of Charlotte are 
to be included in determining the debt contracting power of the govern- 
ing authorities of the defendant, under the restrictions imposed by Art. 
V, see. 4, of the Constitution, then the proposed bonds exceed the 
permitted limitation and cannot be issued without a vote of the people. 
This question has heretofore been determined by this Court in EIally- 
b u r f o n  c. B o a r d  of E d u c a t i o n ,  an te ,  9, in which it is said:  "So that  
now, local units may create debts and issue their bonds for necessary 
expenses without a rote of the people and without special approval 
of the Legislature : P r o d e d ,  that  by so doing, taxes in excess of 
the limitations provided in  Art. V, see. 6, are not required; and pro- 
aided fu r ther ,  that  the total amount of such bonds and such other bonds 
as may have been issued during that  particular fiscal year do not exceed 
two-thirds of the total amount by which the public debt of the unit was 
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docreased dur ing  tlie prccetling fiscal year. Such  local un i t  m a y  exceed 
the constitutional l i rni ta t io~i  on the taxing p o n e r  hy legislatire au-  
thori ty  v i t h o u t  tlie appro1 a1 of tllc voters, pro\ ided the total  amount  of 
1)oiids issued by such un i t  dur ing  a n y  fiwal - e a r  tiot.q not esceed tmo- 
tliirtls of t l ~ c  amount  by nl i ich the debt of the un i t  n a s  decreased d u r i n ~  
thcl preceding fiscal year. 111 determining tlic total nniouut of bonds 
isincd dur ing  a n y  fiscal year  all  bo~it l i  so issued, wliethw approved by  a 
I otcx of the  people o r  not,  must l)c included: except bonds issuctl to  fund  
or refund a T alid esis t ing dcbt ; t n s  anticipation notes issued i n  a n  
; rn~ount  not e s c e c d i ~ ~ g  fifty per cacwtuin of the  taxes fo r  tlic fiscal y e a r ;  
I ~ o n t l ~  t o  i u p p l y  n casual drfirit ,  alld bordc. issued tc supprcxss riots or 
ill \urrcchonq, o r  t o  repel i n \  a r i o ~ l i .  v l ~ i c l i  llcctl i ~ o t  he t a k r n  i n  consider- 
a t ion i n  a r r i ~  ing a t  .ucli total." T h i s  decirion i s  col~trol l ing.  T h e  city 
of ( 'harlottc llaviug, cluriiig tlie 1,rexwt fiscal e a r ,  issued bonds i n  excess 
of two-thirds of the a i u o u ~ ~ t  by n-11icl1 its l~ontletl intlebtcdncc.~ was re- 
tlucctl tlurillp tllc p rcced i~ lg  fiscal r e a r ,  the governing authorities of said 
ci ty  a r c  n i t l iou t  nutllority t o  iqsue an)- bonds dur ing  the present fiscal 
c a r ,  csc2cpt fo r  one or more of t l ~ c  four  puq)orc4 (~iiuiiicrated i n  the  
amr~ntliiier~t,  \i i thout  a x otc of the  people. 

T h e  go\ crning : ~ ~ t l ~ o r i t i c \  of local uni ts  1 i : r ~  c nevci. liad au thor i ty  t o  
i.sue bonds without  n T otc of the peol~le  csvept f o r  ~ ~ e c c s s a r y  espenscq. 
'I'lw pnrpo-'c of .\rt. \', ~ c .  4, of thc~  ('ol~.titutioli, a i  i t  prr ient ly existi, 
tlicrefolc, ir to  liiuit t l ~ c  authori ty  of tlic g o \ c r n i ~ i g  boards of local uni ts  
ill the cxcrcise of the  pon el* they ha1 c h c r ~ t o f o r e  possessed to issue bonds 
f o r  necessary espeiises without  first .ubmitting the  question to a vote of 
the  people of the uni t ,  nud to g i ~ e  a.surancc t o  t h e  people of such un i t s  
t h a t  the bo l~ded  indcbtcdncis of the  un i t  shall not  bc illcreased beyond 
the  l imits  1)re~cri11etl ill the  :~mendn~el l t  un t i l  and ul~lesq they approve 
.llVIl h o l l d ~ .  

T l ~ c r e  n a s  e r ror  i n  the jutlgineiit belo\\. T h e  plaintiff is entitled to  
:i pc3r~naiicnt injunction. 

Re \  crsecl. 

TI113 FIRST & C I T I Z E K S  R 'ATIOSAL B A S K  O F  ELIZABETH C I T Y  v. 
R. L. HIR 'TOS.  

(Filed 2 March, 1938.) 

E:scw~tion 5 24-Affidavit held suffiricnt to support order for examination 
of juclgmeut debtor concerning choscs in action subject to esecution. 

An affidxrit stntii~g that affiant had obtained judgment against tlefe~id- 
ant,  which judg~nent was duly doclreted and execution issued thereon, and 
that the judgment and execution remained unsatisfied, that defendant had 
no known interest in realty suficiei~t to satisfy execution, and that defend- 
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ant listed for taxation certain notes and evidences of debt due him, and 
had other choses in action of value, not exempt from execution, which he 
unjustly refused to apply to the satisfaction of the judgment, is held in 
substantial compliance with C. S., 712, and sufficient to support an order 
for the examination of defendant and others concerning such notes and 
choses in action. 

L~PPEAI .  by defendant from Frizzel lc ,  J., at  October Term, 1937, of 
PA~QUOTAXK. Llffirmed. 

This was a proceeding supplemental to execution, instituted by a judg- 
ment creditor, based upon affidavit, to require the examination of the 
judgment debtor and other persons concerning certain debts and choses 
in action alleged to be subject to execution. 

Upon appeal from an order of the clerk the judge of the Superior 
Court ruled that  the affidavit v a s  sufficient to entitle the plaintiff to ex- 
amine the parties, and remanded the cause of the clerk to  conduct such 
examination. From the order of the judge tlic ( l~fendant  appealed to the 
Supreme Court. 

J.  K e n y o n  W i l s o n  for plaintiff, appellee. 
Q .  C .  Daztis, Jr., and George J .  Spence  for de fendan t ,  oppc l lan f .  

DEVIN, J. Tho only question presented by this appeal is whether the 
affidavit was sufficient to warrant the order for the examination of the 
judgment debtor and the persons alleged to be indebted to him. 

I t  was set forth in the affidavit that the plaintiff had recorered a 
judgment against the defendant and had same duly docketed in the 
Superior Court of Pasquotank County; that  execution thereon had been 
issued; that  the judgment and execution remained unpaid and unsatis- 
fied, and that  there was no k11own property or equitable interest in real 
property sufficient to satisfy the execution; that the defendant listed for 
taxation notes due by certain persons and other e~idences  of debt, of 
which the defendant was still the owner, and that  the defendant had 
other choses in action and things of value, not esempt from execution, 
which he unjustly refused to apply toward the satisfaction of said judq- 
ment. 

The affidarit was in substantial compliance with the provisions of 
see. 712 of the Consolidated Statutes, and constituted sufficient basis for  
the order of examination as entered by the judge of the Superior Court. 
R a n k  T. B u r n s ,  109 AT. C., 105, 13 S. E., 871; Boseman  c. X c G i l l ,  184 
N .  C., 215, 114 S. E., 1 0 ;  XcIntosh Prac.  and Proc., sec. 748. 

The order of the court below is i n  all respects 
Affirmed. 
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PASQUOTANK HOSIERY COMPANY v. HEMPHILL COMPANY. 

(Filed 2 March, 1938.) 

1. Sales 5 1 8 -  
Testimony by the president of the purchasing company that the com- 

pany had paid the purchase price after discovery of every defect com- 
plained of, precludes recovery for breach of warranty and for failure to 
furnish necessary parts when needed. 

2. Sales 5 %When purchaser's own evidence does not  admit  liability fo r  
purchase price, directed verdict for  seller is error. 

A directed verdict for the seller on its counterclainl for the purchase 
price of needles in the purchaser's action for breach of warranty, is  error 
when the purchaser's testimony contains no admission of liability for the 
purchase price of the needles, the burden of proof on the issue being on 
the seller. 

3. Trial 9 27- 
Ordinarily, a verdict m a r  not be directed in favor of the party having 

the burden of proof. 

AITEAL by plaintiff f r o m  P a r k e r ,  J., a t  November Term,  1937, of 
PASQVOTAXI<. 

C i r i l  actiou to  rccowr  ( 1 )  f o r  alleged breach of contract i n  the sale 
or reconditioning of hosiery kn i t t ing  machines, and  ( 2 )  f o r  fai lure  to 
fu rn i sh  necessary par t s  whcli needed. 

T h e  defendant  interposed a counterclainl (1) f o r  balance due on said 
macliines, and  ( 2 )  f o r  quant i ty  of needles shipped a t  the  same time. 

Tlie president of plaintiff company testified on  cross-examination : 
"We paid tlielii e r e r y  penny of the purcliace price f o r  a11 sixty machines 
cscept $528.00. Tlic reason we lield t h a t  out was not 011 account of a n y  
tlefecats i n  the  macliincs, hut  because we claim tha t  tliev had  wrongfully 
cliargcd u s  f o r  needles. . . . W e  paid f o r  the  machines a f te r  we 
discorered e r e r y  defect about them I have testified to on this stand- 
t h a t  is  t o  say, Tve paid al l  except $528.00 whicli we held back f o r  
needles." 

Tliere was a directed rerdict  ngainst the plaintiff on both of i ts  causes 
of action a n d  i n  f a l o r  of defendant on i ts  counterclaim. Escept ion.  

F r o m  judgment  on the  ~ e r d i c t ,  peremptorily instrur tcd,  plaintiff ap-  
peals, assigning errors. 

J o h n  11. 11nll a d  X .  R. S i m p s o n  for plainti j j ' ,  n p p t l l a n f  
X c J ~ ~ t l l a n  c f  AIIcXllz~llnn for d r f e n d a n t ,  appel lee .  

STACY, C. J. T h e  case was t r ied upon plaintiff 's eridence, which 
fai ls  t o  make  out either cause of action a s  alleged i n  the complaint. 
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Parker v. Fenwick, 138 N. C., 209, 50 S. E., 627, bu t  i t  would seem 
that  the  issues raised by  the  counterclaim should have been submitted 
to  the  jury. There  i s  no admission i n  plaintiff's testimony of liability 
f o r  the needles. 

Xoreorer ,  i t  is seldom t h a t  a verdict c a n  properly be directed i n  favor  
of the  p a r t y  upon ~ v h o m  rests the  burden of proof. Reed c. Mnrlism 
County, ante, 145. 

T h e  plaintiff is  entitled to  a new t r ia l  on the issum relating to the  
counterclaim. 

P a r t i a l  new trial.  

BRYSON CITY B A K K  r. T O W N  O F  BRYSOK C I T Y  ET - 4 ~ .  

(Filed 2 March, 1938.) 

1. Constitutional Law 5 4: Municipal Corporations § 5- 
The power of municipalities to levy taxes, within constitutional bounds, 

may be expanded or contracted by the Legislature a t  will, provided that 
in limiting or reducing the power to levy taxes the obligations of existing 
contracts of the municipalities a re  not impaired. 

2. Taxations 5 3-Legislature may not  limit municipal tax ra te  so a s  t o  
prevent prompt discharge of municipality's obligations. 

Where i t  is admitted or found as  a fact that  under an act limiting the 
tax rate of a municipality the municipality could not raise sufficient funds 
to pay according to their tenor its bonds outstanding a t  the time of the 
enactment of the statute, the limitation of the ,statute so fa r  a s  i t  affects 
such bonds is  void a s  impairing the obligations of a contract. Ch. 51, 
Public-Local Laws 1935, a s  amended by ch. 338, Public-Local Laws 1937. 

3. Constitutional Law $j 2%Obligations of contract include all means and 
assurances available for  enforcement at time of i ts  execution. 

The obligations of a contract within the meaning of the constitutional 
prohibition against impairment, include all the means and assurances 
available for its enforcement both under its terms and under statutory 
provisions in force a t  the time of its execution, and remedies for its 
enforcement may be altered only so long a s  such alteration does not 
impair substantial rights thereunder. 

4. Contracts 5 S- 
Lams in force a t  the time and place of the making of contracts enter 

into and become integral parts thereof as  much so as  if they had been 
expressly incorporated therein. 

6. Constitutional Law § 2-Provision that refunding bonds should carry 
same remedies a s  bonds refunded may no t  be impaired by l a te r  act. 

Provision in a municipal ordinance that  holders of proposed refunding 
bonds should be subrogated to all rights and powers of the holders of 
the bonds refunded is sanctioned by law (ch. 60, Public Laws 1931, a s  
amended by ch. 268, Public I,nws 1933, and ell. 3,76, 1'11blic. 1 , ; ~ ~ s  1936. 
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S. C. Code, 2-19:! 1601 b ) ,  and sncli provision will entclr into and become 
an i n t e p ~ l  part of the bonds when issued, with contractual force :md 
effect, and may not be impaired by snbcequent legislation. 

6. Sitrnc.: Taxation # : t J i c ~ g i s l a t i ~ r  l i n t i t i ~ t i ~ n  011 tax rittcx held inopcwttivc. 
its to  ~ ~ c ~ f n ~ t t l i n g  I)onds p~~oposcvl lo In, issued in this cast.. 

Defendmlt municipality proposed to i s u e  refundin,: bonds to he ex- 
cllanged for like a~nonnts  of the original bonds in the hands of the holders 
of the original intlebtechne~s. tllc rcfunding bonds to be secured by all 
rights and powers of taxation which protected and formed a part of the 
ohligation of the original bonds. I l c l d :  The parties and the debt are  the 
same and tlic tmnsaction an~ounts  in reality to an extension and renewal 
of the original bonds under legislative sanction, N. C. Code, 2492 (50) b, 
:~nt l  an act of the T,cgid:lture, passed after the issumlce of the original 
bonds, limiting the tax rate of the mmnicipality (ch. 81. Public-Local Laws 
of 19%. as  anncnded by ch. 338, Public-1,ocnl Laws of 1037) iq inoperative 
as  to the refunding bonds when the limitation therein imposed would 
prevent thc payment of the refnnding bonds according to their tenor, and 
tllr contention that crrn tl~ougli the r ~ f m ~ d i n g  bonds ~roulil  not create a 
new debt, such debt wonld be eridcnced by a new contrrct, and that there- 
fore the reflintling bonds would 1 ) ~ .  subject to the limitation of the statute 
cnacted prior to the issuance of the refunding honds, is untenable. 

. \ I>PF \I, hy ])laintiff froin ,VirrX . .I., a t  Dcccrnlwr T c n u ,  1937. of S ~ a r x .  
( ' i ~  il  action t o  restrain iqsua~icc and  tlclirerv of i .cfundine hontls pur-  

suant  to  ordinance of defendant city. 
T h e  pcrt iuent  f a ~ t ~ ,  (1111~ foniid ;I 11d i ~ t  out i n  the  juilgmrnt, fo l lox  : 
I. 'L'hc tow11 of Bryson Ci ty  ha5 o u t s t a ~ ~ d i n g  boridetl indcbtedness i n  

tllc ~ ) r i n s i p a l  <urn of $365,000. rc~l)wicntrd by bonds i swcd  a i d  held 1)y 
p~~r(a l~as r , r i  priol. to I ,J,ul,v. 1933, tlis a s c r ~ ~ e d  i i ~ t ( w . t  thorcon and a 
portion of the pr incipal  now hrii-ig i n  default.  

2. T h e  town proposes to r c f i r ~ m ~ c c  i ts  mis t ing  1)ondec indehtcdncss by 
issnirrg r c f u r ~ d i ~ ~ g  bonds "in l isn of, and to b r  cschanged f o r  a like 
:~nlouiit  of i t s  said o l i t ~ t a n d i n g  l-i011d~," ~ r h i c l i  said r ~ f u n d i ~ i g  honds a r e  
"to he delirered to  the p r e s e ~ ~ t  holder.: of the original boncls i n  lieu of 
a n d  i n  eschangc f o r  said or iginal  honds and the defaulted interest now 
duc a n d  unpa id  tllereoti." 

@ ortlinnnsc t l i~ ly  ado1)trtl 8 Octobcl., 194;. 1)nrsnaiit to  tlirl Local 
( : o ~ c ~ n i n c n t  A\cat. ell. 60, P111)lic 1 , a n i  1931, a. amcntlril 1)- ch. 2 3 ,  
Publ ic  Laws 1933,  id ch. 357, Publ ic  Laws 1935, i t  is  provided, among 
otlicr things, "tllat in  each gear  n l ~ i l e  a n y  of said r e f u r d i n g  bonds shall 
bc o u t ~ t a n t i i n g  thcrc s l ~ a l l  be levied upon al l  the property within t l ~  
corporate l imits  of tlic town of Bryson City, except only such property 
:I< n.onl(l bc rxclnll)t ~ I . ~ I I I  t a sa t ion  11ild~1. t l i ~  Ian-s in  force a t  the t imc 
of t h ~  crclatioii of tl~cl iiidel)tctli~r+s refunded, a t a s  iuffcicilt to  pay  tlic 
priilcipal and interest of said rcfunding hontls as  t h e  samc An11 he coin^ 
due and  1)aynl)le . . . n ~ i t l  tha t  tlicl l~ol t lcr  o r  1101~1ers of said re- 
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f~ i i id ing  Imnds shall b r  subrogattd to  al l  the r ights  ii~i(l  lion-ers of the  
liolders of such indebtedness so refunded." 

3. At  the  t ime of the creation of this original i~idebtetlness, and the  
ho~itl.: representing same were w l d  and  d e l i ~ c r e d ,  there was n o  limita- 
tion, other  t h a n  t h a t  containetl i n  the Constitution and  grneral  laws, 
upon t h e  total  t a x  tliat the to~vii  might  l e y  f o r  the papment of said 
bonds and  accrued interest. 

4. r n i l r r  the  provisions of cli. S 1 ,  I'nblic-Local TAWS 1935, a s  
an~cndet l  1,- ch. 338, Public-Local Laws 193;. the t o v n  of Rryson City 
i9 prohibited f r o m  l c ~ y i n g  a n y  annua l  tascq i n  escess of $1.60 on the  
$100 valuat ion 011 the taxable property ~ i t u a t e  within the  corporate 
l imits  of said town for  all  p u r p o x s  f o r  the years 193,;-1939, and  perhaps 
fo r  ~uccced ing  years. 

3. l c r y  of $1.60 on the  $100 rnluat ion of tasablc  property within 
the corporate l imits  of Bry ion  Ci ty  has  not produced sufficient rcreriur 
to p a y  the  pr incipal  ant1 i11tere5t on  the out.tanc1ing honcled indebted- 
ness of 4 t l  city, mid Trill not  ~irot lucc sufficiclit re? erlnc to p a 7  the pr in-  
cipal ant1 in t r rc i t  on tl~cl 1 ) 1 ~ 1 i o 4  rc~fiuntling t~oiitlq a i  they h w a ~ n r  due 
and p y a  blp. 

6. I t  ic  to  tlic best intcrcst of a l l  cwnccrnccl tha t  tlic prc~seilt I~onrlrd 
indel)tcdne+ be rrfundetl and  tliat the  proposed refnilding bonds be ex- 
changed f o r  the  original bonds. 

~ ~ O Y I  the  foregoing findings his  H o ~ ~ o r  conclutlcd tha t  said refunding 
bontlq would not  bc snhjcct to  tlic t a s  l imitat ion preqcribed by ch. 81, 
Public-Local L a n s  1935, a. amendetl by ch. 33q, Public-Local Laws  
1937, and  entcrcd judgment sccordingl j~.  

Plaintiff appeal<, assigning error... 

STACY, C. .J. Tlie pov PI, of n,liilicilxil tnsat ion,  nithi11 constitutional 
bounds, m q  be espanded or  r o ~ ~ t r a c t c d  according to t h c  legislative will, 
p ro~idec l  tha t  i n  l i n ~ i t i n g  or  retlucil~g the  l)o\\er l i r ~  i o u 4 y  granted the  
obligation of esis t ing co11tr:~cts is 11ot tlierehy imlx~i red .  Sntifh P. 

Cotnrs., 182 S. C., 149, 108 S. E.. 4-13; ( : r c c n  ,*. - luhcr* i l l c ,  199 N. C., 
1 6  1-1 S. . 8 6 R . L .  3 .  IIcrt, i t  is  : i d ~ n i t t d ,  or found as  a 
fact,  tliat the prohibition conta i i~cd  ill ch. 81, Public-Local L a n s  1935, 
as amended by cll. 3313, Pul~lic--1,ocal I .a \ \ i  19:3T, agninqt le\yirig a n y  
a r ~ n u a l  taxes i n  escws of $1.60 on tllc $100 r:jluatioli of property within 
the corporate limits of Bryson City, if permitted to  stand, ni l1  impai r  
the  obligatiolr of the city's ou ts ta~ ld ing  hondq. .Is to  tlicw engagements, 
therefore, the  l imitat ion coiitained i n  haid act m u ~ t  lw licld to  be in- 
operative. Sp i f z e r  c. Conrrs., 138 X. C., 30, 123  s. E., 636. 
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Generally speaking, it may be said that  the obligation of a contract is 
coeval with the undertaking to perform, and includes all the means 
which the law afforded for its enforcement a t  the time of the making of 

u 

the contract. G r e e n  v. , isheville,  supra.  I n  other words, the obligation 
of a contract, within the meaning of the constitutional prohibition 
against impairment, includes all the means and assurances available for 
its enforcement a t  the time of its execution. B a t e m a n  v. S t e r r e t f ,  201  
3. C., 59, 159 S. E., 1 4 ;  Barnes  v. Barnes .  53 N .  C., 366; Jones  v. C r i f -  
f enden ,  4 1\'. C., 55;  6 R. C. L., 321 et seq. 

"The obligation of a contract includes ererythiilg within its obliga- 
tory scope. Among these elements nothilig is more i inportant  than the 
means of enforcement. This is the breath of its vital existence. With- 
out i t  the contract, as such, in the view of the law, ceases to be, and falls 
into tlie class of those 'imperfect ~IJ iga t io i i s ,~  as they are termed, which 
depend for their fulfilln~ent upon the will and conscie~lce of those upon 
whom they rest. The ideas of right and remedy are iii!,eparable. 'Want 
of right and ~ r a i i t  of rernedy are tlie same thing.' " ,If t.. ,Tuofice Stcclyr~e 
i n  E d w a r d s  v. R e a r m y ,  86 U .  S., 595; also reported in $9 S. C., 664. 

pertinent and illustrative of the principle may ba instanced Clark 
v. R e y b u r n ,  S Wall., 322, v-here i t  was said that  the remedy proridccl 
by statute for the foreclosure of a mortgage, in esistei ce a t  the time of 
its execution. enters into and beeonics a uart  of thc contract of the 
parties, and any change by legislative action, wliich ~ubstaiitially and 
materially affects this renlcdy to the injury of the mortgagee, is  a law 
"impairing the obligation of contracts," within tlie meaning of the con- 
stitutional prorision on the subject; aud Brijle r .  Ins. CO., 06 U. s . ,  627, 
where i t  was held that  a statutory right of redemption, esistent at the 
time of the making of a mortgage, enters into aiid beccnles a part of its 
terms. See 6 R. C. L., 365, and cases there cited. 

Speaking t o  a question parallel to the onc here presented, in I f u b e r t  
21. S e w  Orleans ,  215 U .  S., l i O ,  X r .  Just ice  D a y ,  delivering the opinion 
of the Court, said:  "The power of taxation conferred by law entered 
into the obligation of the contracts, and any subsequent legislation mith- 
drawing or lessening suc.11 power, leavilig the creditors without adequate 
lliealis of satisfaction, impaired the obligation of their contracts within 
the nlcnning of the Constitution." 

And in  support of the position the follo~ving was quoted from the 
opinion of X r .  Just ice  Field  in Louis iana  v. hTew Orleans, 102  U. S., 
203 : " 'The obligation of a contract, in the constitutional sense, is the 
nivans p r o ~ i d e d  by law by which i t  can be enforced-by which the 
partips can be obliged to perform it. Wliatewr legislation lessens tlie 
efficacy of tllese means impairs the obligation. I f  i t  tend to postpone 
or retard the enforcenient of the contract, the obligation of the latter is 
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to that  extent weakened. The Latin prorerb, Qui cito dat bis daf-he 
who gives quickly gives twice-has its counterpart in a maxim equally 
sound-Qui serius solcit, minus solvit-he who pays too late pays less. 
Any authorization of the postponement of payment, s r  of means by 
which such postponement may be effected, is i n  conflict with the consti- 
tutional inhibition.' " 

Again, i n  Por t  of Xobile v. Watson, 116 U. S., 289, i t  was said: 
'(Therefore the remedies for the enforcement of such obligations assumed 
by a municipal corporation, which existed when the contract was made, 
must be left unimpaired by the Legislature, or, if they are changed, a 
substantial equivalent must be provided. Where the resources for the 
payment of the bonds of a municipal corporation is the power of tax- 
ation existing when the bonds were issued, any law which withdraws 
or limits the taxing power and leaves no adequate means for the pay- 
ment of the bonds is forbidden by the Constitution of the United States, 
and is null and roid." 

I t  is likewise well established that the laws in  force at  the time and 
place of the making of contracts enter into and become integral parts 
thereof as much so as if they had been expressly incorporated therein. 
Eckard v. Ins. Co., 210 N. C., 130, 185 S. E., 671; Headen v. Ins. Co., 
206 9. C., 270, 172 S. E., 349; Bafeman r. Sferrett, 201 X. C., 59, 159 
S. E., 1 4 ;  Trust C'o. c. Hudson, 200 N. C., 688, 158 S. E., 244; IIouse I > .  

Parker,  181 N. C., 40, 106 S. E., 136; X f g .  Co. v. HoTladay, 178 S. C.? 
417, 100 S. E., 567; Hill  v. Kzssler, 63 N. C., 437. 

The law on the subject is very clearly stated by .Mr. Jusfice Szcayne in 
the leading case of Von Hoffman v. City of Quincy, 4 Wall., 535 : "It  is 
also settled that  the laws which subsist at  the time and place of the 
making of a contract, and where i t  is to be performed, enter into and 
form a part  of i t  as if they were expressly referred to or incorporated 
in  its terms. This principle embraces those which affect its validity, 
construction, discharge, and enforcement. . . . Kothing can be 
more material to the obligation than the means of enforcement. With- 
out the remedy the contract may, indeed, in the sense of the lam, be said 
not to exist, and its obligation to fall within the class of those moral and 
social duties which depend for their fulfillment wholly upon the will of 
the individual. The ideas of validity and remedy are inseparable, and 
both are parts of the obligation, which is  guaranteed by the Constitution 
against invasion. The obligation of a contract 'is the law which binds 
the parties to perform their agreement.' The prohibition has no refer- 
ence to the degree of impairment. The largest and least are alike for- 
bidden. . . . I t  is competent for the states to change the form of 
the remedy, or to modify i t  otherwise, as they may see fit, provided no 
substantial right secured by the contract is thereby impaired. N o  at- 
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tempt has been madc to fix definitely the line between alterations of the 
remedy, which are to be deemed legitimate, and those vhich,  under the 
form of modifying the remedy impair substantial righti. E re ry  case 
m u d  be determined upon its own circumstances. Whenever the result 
last mentioned is produced the act is  within the prohibi5on of tlie Con- 
stitution, and to that  es tn l t  void. 

"Tlic obligation of a cvmtract, in the constitutional scllsr, is the means 
provided by law by wliich it can be enforced-by vhich the parties can 
be obliged to perform it. Whaterer  legislation lessen:, thc efficacy of 
these means impair, the obligation. I f  it  tend to po"pone or retard 
the enforcement of tlie contract, the obligation of thc lattcr is to that  
extent weakened." And see Louisiana c. S e w  Orleans, 102 U. S., 203; 
Keibert c. Lewis ,  IS2 U. S., 234; Hcndrickson 2).  i lppcrson,  245 U. S., 
106; W i l l i a m s  c. Suydnm,  6 Wall., 723, 18 I,. Ed., 067. 

I t  is pro~idccl bp the Local ( io~crnri icnt  -\ct, cli. 60, Public L a w  
1031, as amcnclctl 11y ell. 259,  Public La\\, 1033, and ch. 356, Public 
Laws 1935, that  in refunding, funding, or renewing indebtedness i r i -  
vurrrd prior to 1 July,  193:3 tlic ordiliaiicc or rcmlutioii adopted by any 
local unit, antliorizing the i,suancc of bonds for sui.11 purpobc,  nay 
contain prorision vllcrcl~y the holdcrs ar  purcliascrs of wid  bo11cls 
"shall be subrogatctl to all the rights and pwvers of thc holders of such 
indebtedliess," wliicll said provi4on %all linve the force of contract 
between the unit and tlie holders of said bonds." Xichic's N. C. Code 
of 1935, sec. 2492 (50) b. Such a provision was incorporated in the 
orclinancc a u t h o r i z i ~ g  issuance of the boiids licre sought to be elljoined: 
hellce the provision, having the sanction of law, v i l l  enter into and be- 
come an  integrnl part  of the bonds nhen  issucd, with contrnctunl force 
and effect, which may not he impaired by s~tbsequcnt lcgislatiori, as was 
held by the court below. Hatn7nonrl 21. JIcRac ,  IS2 .Y. C., 717, 110 
S. E., 10.'; EtX,nrrl c. Ins .  Co., s u p r a ;  liccctlen c. I n s .  C'u., slrpra; Lon7 
2'. St. ,John, 170 So. (Fla.) ,  317. 

,l similar qucqtion was before tlie Court i n  I3lanfon I ? .  Comrs., 101 
N. C., 532, 8 S. E., 162, where i t  was held (as stated in  2nd head-note. 
which accurately digests tlie opinion) : "Where a county, prior to the 
adoption of tlie present Constitution, contracted a debt for wliich it is- 
sued \)ends, and since that  Constitution ~ w n t  into effect the board of 
commissioners issued other bonds in  exchangc for tlie first, u ~ ~ d e r  all 
act of the General A\ssenil)ly which p r o r i d d  that  such 'bonds dial1 be 
deemed and held to be a continuation of tlie liability created by tlie 
county' for  thc original bonds : I I ~ l t l ,  that  all the securities ant1 rmlcdics 
which attaclicd to  tlie bonds first issued entered into and became a par t  
of the new obligation, a i d  that the limitations upon the rate of taxation 
contained in  the Constitution of 1868 did not apply to them." 
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I t  is the contention of the plaintiff, however, tha t  ~vhi le  the refunding 
of a subsisting indebtedness may not create any new or additional debt. 
or extinguish tlie original obligation, still the refunding bonds w o ~ l d  
represent a different contract evidencing the indebtedness. Fleming  2.. 

T u r n e r ,  122 Fla., 200, 165 So., 353; S. v. X i l a m ,  113 Fla., 491, 153 SO., 
100. I n  other words, plaintiff says that  while the retirement of the 
bonds, presently outstanding, with refunding bonds, extending the dates 
of payment and lowering the rate of interest, would not extinguish the 
original indebtedness, nevertheless the indebtedness mould then be evi- 
denced by new and different contracts or obligations, entered into after 
the enactment of ch. 81, Public-Local L a w  1935, as amendcd by ch. 33S, 
Public-Local Laws 1937, and that  the taxing power in  support of such 
new contracts is to be determined by the laws in effect at the time of 
the issuing of the refunding bonds, nothing else appearing. S a s h  c. 
Comrs.  of S f .  Prrlils, 211 S. C., 301, 190 S.  E., 475; IIitXs c. Grcenr 
C o u n t y ,  200 N .  C., 73, 156 S. E., 164; K l e i n  v. K i n k e a d ,  16 Nw. ,  194. 

The case then comes to a single question: .Ire the refunding bonds 
here proposed entitled to the benefit of the same security-that is, the 
same taxing power, the pledge of which protected and formed a part  of 
the obligation of tlle original bonds? Upon the record as presented wc 
think the question should be answered in  the affirmative. 

This conclusion is induced by the following considerations: I n  tlic 
first place, no new debt is to be created. Secondly, the funding bonds are 
to be issued "in lieu of, and to be exchanged for a like amount of its 
said outstanding bonds." Thirdly, the funding bonds arc in  reality but 
renevals and extensions of the original bonds. Fourthly, the parties are 
the same; the debt is the same, and the transaction is  sanctioned by 
legislatiw enactnient. The conclusion is supported, either directly or in 
tendency, by the following authorities : Broadfoot  v .  Fayet tevi l le ,  124 
S. C., 478, 32 S. E., 804; B l n n f o n  1,.  C'omrs., suprlr; X n n n  I , .  A l l e n ,  
171 K. C.. 219, 8S 8.  E., 235; AIId ' less  1 % .  ,lIeeXins, 117 S. C., 34, 23 
S. E., 99;  E d w a r d s  v. Kearzey ,  supra;  K e e n e y  v. l i u n n w h a  C o u n t y  
Cour t ,  11.5 W .  Va., 243, 175 S. E., 61; Folks  v .  C o u n t y  of X a r i o n ,  121 
Fla., 17, 163 S. E., 298; 11'. B. H'orthea Co.  I * .  Kavanaug l i ,  295 U. S., 
56;  L o s  A ~ l g e l e s  Cfontct!j 1 % .  Rockhold,  3 Cal. ( d d ) ,  102, 44 P. (&I), 340, 
100 A. L. R., 149. 

I t  follows, therefore, that the tax limitation prescribed in ch. 81, 
Public-Local Laws 1935, as amended by ch. 338, Public-Local Laws 
1937, should be disregarded or considered as inoperative so far  as the 
refunding bonds here proposed are concerned. This is the result of tho 
judgment below, and we are disposed to think that the right conclusion 
has been reached. 

Affirmed. 



I N  TIIE SUPREME COURT. 

(Filed 2 RIarcli, 1938.) 

1. Highways a 1:  Xcgligcnce 4&Einployee entering upon lands in  per- 
formance of work on highway project is a licensee. 

An employee of a contractor for the State I1ighw:ly Commission who 
enters upon land in the performance of norlr upon a 111ghni1y project is 
:I liccnqee, since he occupie. the same relation to the owner of the land 
a s  his cmployt~r, who i i  g i ~ c n  the right to cntrsr 1111on the land for this 
purpose by ~ i r t n c  of the S h t e  IIighway statute. 

2. Scgligence 5 4 G D u t y  of o n n c r  of land to licensee. 
The owner of lnnd owes the duty to n licensee to refrain from willful 

or wanton ncgligcnce and from doing any act wliich i n c i ~ ~ t w s  the liaz:~rd 
to the licenice while lie is on the premises, hut he is not required to warn 
thc licensee of dcfects, ohstaclcs or pitfalls, and is not liable for injuries 
resnlting tlierefrom in the a1)sence of activy, affirmative ncgligcnce resnlt- 
ing in incroaking the Ii:~zard therefrom while the 1ic.ensee is on the 
premises. 

3. Negligence ff 4a- 
The owner of 1:1n(1 has the right to construct an nnilergronnd dmiil-pipe 

thereon for tlie discharge of waste water, and n-here tlie saturated condi- 
tion of tlie soil resulting tlierefroni is not dangerous elcept upon suhse- 
qnmt  eseamtion, no liability attache5 to the owncr me-ely hy reason of 
thv existence of the condition. 

4. Segligcnce ff 4b-Pacts itllcged hclil insufficicwt to  show liability on 
pnrt of owner for  injury t o  licensee. 

Plaintiff's intestate n a b  ernploycd hy a contractor for the I-Iigli\vay 
Commission in escavating to \7 idcn a higli\vay, and was fatally injured 
\vhen the sidcs of the excawtion on defendant's land c a ~ e d  in. Plaintiff 
alleged that the land was so saturated and softened with u-nter from an 
untlt~rgronntl tlrain iii:~intained by def~n( l :~n t  on his land for the discharge 
of waste wttcr ,  that  tlie ground mould not support itself in the event of 
c ~ < ~ a \ - a t i o n .  that dcfcndmt knew of the condition, and t h ~ t  the escavatioii 
mas being done or was to he done, and failed to warn inteqtatc or his 
cmploycr of the clanger, and failed to in5trnct liis agents not to continue 
to disc11:lrgr water into the drain. H e l d :  Defenilant'c demurrer to the 
complaint sliollld have hccn snst:~ined, since the alleged :I& of defendant 
did not incrc:~w the 11aznrcl while inteqt:rte x a s  upon the land as  a 
licwlsw, it not being alleged tliat the contlition of the lnnd constituted 
a hidden defcct or pitfall, hut 01117 tlint it  lvas dangerous in the event of 
cumvation, and it  nppcnring tlint thc dnngerous condition was created 
by the cucaration and not hy act of defendant. 

5. Negligence 55 1, 9- 
I n  order to establish liability on the pnrt of the oorner of land for 

injuries resulting from alleged defects or dangerous coliditions, plaintiff 
must establish tliat the owner foresaw, or should have foreseen in the 
estxrcise of due care, that  injury might result from the :~lleged defect. 
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6. Same-Held, under evidence in this case, owner could not be charged 
with duty of foreseeing that injury might result from condition of land. 

Plaintiff's intestate was fatally injured when an excavation on a State 
Highway project, on which he was working, caved in. Plaintiff alleged 
that defendant discharged waste water into an underground drain-pipe. 
causing the soil to become saturated and soft so that it could not support 
itself in the event of excavation, and that defendant was negligent in 
failing to warn intestate or his employer of the condition of the soil 
although he knew the excavation was being done or \vas to be done. 
H c l d :  Intestate and those doing the excavation were in a better position 
to determine the condition of the soil than defendant. and defendant can 
not be held to the duty of foreseeing that the agents of the State Highway 
Commission would excavate at a point where the soil was so saturated 
as to make excavation dangerous or would excavate in a manner which 
would result in injury. 

APPEAL by defendant from Johnston, J . ,  a t  October Term, 1937, of 
B v ~ c o a r ~ ~ .  Reversed. 

This is a civil action instituted in  the general county court of Bun- 
combe County to recover damages for the alleged ~vrongful  death of 
plaintiff's intestate. 

The plaintiff alleges in her complaint that the defendant is the owner 
of a tract of land near Oteen, N. C., abutting on Highway No. 1 0 ;  
that  the said defendant, before the date of plaintiff's intestate's death, 
constructed and a t  the time aforesaid was maintaining a drain pipe 
from the defendant's residence under and near the top of the ground 
along the defendant's lot for the purpose of draining waste water dis- 
charged from a private laundry and otherv-ise, and that  the waste water 
from said drain pipe was discharged upon the defendant's land under 
the surface of the ground, which, in the event of excavation, constituted 
a hidden danger and a defect to the defendant's land;  that  said djs- 
charge of water from the said drain saturated and softened the defend- 
ant's land, causing same to become soft and porous and not capable of 
self-support. She further alleges : 

"4. That  the State Highway Commission of North Carolina was im- 
proving State Highway S o .  10 by widening said highway along the 
front of the defendant's land, and in the process of so doing were re- 
moving or causing to be removed a part  of the lands of the defendant 
by excavation, and while so excarating said lands, as aforesaid, and 
while plaintiff's intestate mas engaged in the discharge of his duty, 
assisting in  said excavation, without warning or fault or  notice on the 
part of the plaintiff's intestate, the bank adjoining said excavation sud- 
denly gave way, caved in and fell upon and killed plaintiff's intestate, 
or caused his death in  a short time after his injury, all the result of the 
defendant's negligence, as hereinafter and hereinbefore alleged. 



"5. That  the negligence of tlie defendant proximately resulting in the 
death of the plaintiff's intc>s(atc7s dr'ath mi:  

"(a)  That  defendant had negligently hurictl under thc v r f a c c  of the 
said lot of land a drain pipe, through n11ic.h 11c discharged nastc na ter  
from his rrsidencc and laui~tlry thercii,, tlierchy causirg his said lot of 
land to lwcom~ saturated and softened to tllc extent thai said land would 
not support itwlf i11 the cr c~nt of escal-ation hy said State IIighway 
Commissior~ in wideniiig I I ighwa-  No. 10, n hich fact of n itlening said 
liighway tlie dcfmdant k n e ~  the said II igl~wny ('on~mi,sion \\as en- 
gaged in doing a t  the time of the plaintiff's intrstnte's death. 

"(b) That  thr  defendant nrgligently failed and irc.glccted to wan1 
said State I I i p h ~ a y  ('on~inission and t h ~  1)laintiff's intestate of the 
burial and uw of s:~icl hicltlc~r, s e c ~ ~ t  dr:1i11 pipe, whtm the defendant 
knew that  said excaration ~ a q  bciilg tlot~tl, or \\:I? to 1)e done, a d  
further negligent in that hc, the defe~ltlant, negligently failed to warn 
said State Higlinay Cominission aiid the plaintiff's intestate that thc 
ground in prosinlit. to the tliscliargc~ and of said drain pipe was sat- 
urntcd and softened and in such conditioll as to cnx-e in \vliilc the exca- 
ratio11 was beii~g made; all such facts were klrown to i l ~ e  defenclant, or 
by the exercise of reasonable care could have becw klro\vn l)y the de- 
fendant. 

"(c) That  the defendant negligently f a i l d  to instruct his agents or 
tenaiits to discontinue tlie use of said secret and hiddell drain for 
the discharge of uastc water after thc tlcfcndai~t kncn, or  by the exer- 
cise of reasonable care could hare  kno \ \ i~ ,  that  the excaration of his 
said land was in  progress, and when he ki~ew, or should have k ~ ~ o w n .  
that tlic ground in close proximity to the disel~argc mt l  of said drain 
1)ilw was softrilctl by saturation of said waste \vatcxl, aiid nonld cave in 
and injure or kill plaintiff's intcstate or other laborers \vorking on said 
excavation. 

"6. That  the negligence of the defend:li~t, as h c r t h  alleged, was the 
prosirnate cause of the plaintiff'q intestate's death and consequent injury 
and damage to thc plaintiff. 

11 - 
1 .  That  the plaintif l"~ intestate as 3S ycars of ape, \\as in robust 

a i d  good health a t  the time of 11ig dcatll and wi s  cariiiirg $ per day, 
and was physically in condition to pnrsue his vocatiou as a laborer for 
mally years; also, plaintiff's illtestate was a constant worker, was eco- 
iiomical and frugal in his habits and 7%-orlrtd cotisistently, and the plain- 
tiff arers tliat by reason of the premises a i d  the tortious, wrongful, and 
negligent acts of the defendant, as here alleged, the plaintiff has been 
damaged in the sum of $10,000." 

The defendant demurrcd ore f e n m  to the> complaint, for that  the same 
does not state a cause of action. The  demurrer was sustained by the 
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judge of the county court and the plaintiff appealed. When the cause 
came on to be heard in the Superior Court the judgment of the county 
court sustaining the demurrer 11-as held for error and the cause was re- 
manded for a tr ial  on the merits. T o  this judgment the defeiidaut ex- 
cepted and appealed. 

S m a t h u - s  a n d  J f e e k i n s  f o r  p la in t i f f ,  appel lee .  
George  IT'. C r a i g  a n d  E d t ~ w d  S. W r i g h t  for d e f e n d a n t ,  a p p e l l a n f .  

BARNHILL, J. Wliere the State H igh~vay  Commission, its contractors 
or employees, enter upon tlie premises of an  individual under and by 
r i r tue  of the power ~ e s t e d  in the State by tlie provisions of the State 
highway statute, those so entering upon the lands of another are licen- 
sees. There is 110 allegation in  the complaint that  any part  of the lands 
of the defendant had been condemned. I t  is merely alleged that the 
State Highway Commission, i n  the process of widening State Highway 
No. 10, adjacent to the lands of the defendant, entered upon the lands 
of the defendant and were removing, or causing to be removed, a part  
of the soil thereof, and that  the plaintiff's intestate was an  employee 
of the contractor or agent of the State Highway Conlmission in charge 
of the work. Under these circumstances the plaintiff's intestate was a 
mere licensee, for an  employee of a licensee occupies the same relation- 
ship towards the owner of the land as his employer. 

As plaintiff's intestate was a licensee, defendant did not owe him the 
duty to keep his premises in a reasonably safe condition. The  o d y  duty 
resting upon the defendant was to refrain from willful or wanton negli- 
gence and from the conmission of any act which would increase the 
hazard. The onner of land is not required to keep his premises in a 
suitable or safe coliditiou for those who come there solely as lieellsees 
and who are not either expressly invited to enter o r  induced to come 
upon them for the purpose for which the premises are appropriated and 
occupied. I n  authoritative decisioiis of this and other jurisdictions 
the degree of care to be exercised by the owner of premises toward a 
person roming upon the premises as a bare or permissive licensee for 
his O T V ~  convenience is to refrain from willful or uariton negligence 
and from doing any act which increases the hazard to the licensee while 
he is  upon the premises. The owner is not liable for injuries resulting 
to a licensee from defects, obstacles or pitfalls upon the premises unlesq 
the owner is affirmatively arid actively negligent in respect to such 
defect, obstacle or pitfall while the licensee is upon his premises, result- 
ing in increased hazard and danger to the licensee. B r i g m a n  v. C o n -  
struction Co.,  192 N. C., 791, and cases there cited. The  Br igrnan  case 
is reported and annotated in 49 A. L. R., 7 7 3 .  
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Speaking to the subject in Peterson 1'. R. R., 143 S. C., 260, i t  is  said:  
",4 licensee who enters upon premises by permission only, ~ i i t l iout  any 
enticement, allurement, or inducement being held out to him by the 
owner or occupant, cannot recover damages for injuries caused by 
obstructions or pitfalls. H c  goes at his o n n  risk and enjoys the license 
subject to its coilcon~itant perils." 

Does the complaint allege any failure on the part of tlie defendant to 
perform any legal duty ~ ~ h i c h  he owed the plaintiff's intestate, a licensee 
upon defendant's premises? Stripped of all unnecess;iry ~ e r b i a g e  and 
boiled down to their bare essentials the allegations are that  the defend- 
ant  had and maintained upon his premise< an  undergi.ound drain pipe 
which had caused the soil at the outlet of the drain pipe to become 
saturated and softened to  the extent that said land ~ o u l d  not support 
itself in the event of excaration by tlie State Highway Commission, 
and that  the defendant, knoning that  tlw deceased wa:i on his  premises 
as a licensee, negligently failed to warn the deceased, or his employer, 
of the drain pipc and the satnrated and softened coiidition of the soil 
when he knew that  excavation was being (1o11c or was to be done; and 
that  the defendant failed to  instruct his agents or tenants to discontinue 
tlie use of said secret and hidden drain pipe for the d schargc of waste 
v7:rter after he knew that  excavation of his land was in progress, and 
that  the saturated condition of the soil wo11ld cause i t  to cave in during 
the progress of excav a t '  1011. 

T i e  dcfentlant had a legal right to construct an ulkderground drain 
pipe upon his land and use it for the disrharge of waste water. I n  so 
doing he breached no duty lie o~ved to plaintiff's intestatc. This is rccog- 
nized by plaintiff, for it is said in her brief filed in  this case: "I t  has 
never been our undrrstailtlinp of the case that plaintiff sceks to condernn 
the defendant for installing a drain pipe in his own soil. . . . EItl 
should be a n s ~ c r a b l e  for his failure to give tiri~ely notice and warning 
to the plaintiff's intestate of the hidden peril, ~ \ h i c h  the defendant knew 
existed and wllicli the ulaiiltiff's intestate did not kncw existed. under 
circumstances where the defelldant knew l~laintiff's intestate v a s  i n  the 
presence of the hidden peril. 

"It is not, therefore, a mere question of the defendant's failure to 
keep tlie premises safe for plaintiff's intestatc, a s s u m i ~ ~ g  he was a mere 
invitee, but rather the duty owed nhen the defendant, with k i io~~ lcdge  
of the conditions, and of thc plaintiff's intestate's presence, failed to 
warn the plaintiff's intestate of the hidden peril about him." N o  lia- 
bility, therefore, attaches to the dcfendant merely by reason of the ex- 
istence of tlie conditions complained of. I t  follows that the one essential 
allegation of negligence contained in the complaint is that  the defendant 
failed to  warn the plaintiff's intestate and his employer of the conditions 
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existing upon his land, which would become dangerous in the event 
excavation-was a t t e m ~ t e d .  The failure to warn is negative rather than - 
active in its nature. By failing to warn the defendant created no new 
danger, nor did he increase the hazard and danger attendant upon the 
condition of the land. The plaintiff having assumed the risk incident 
to his entry upon the premises of the defendant, no duty rested upon the 
defendant to warn him of the probable results of such conduct. 

I t  is to be noted that  the plaintiff does not allege that  the condition 
created by the underground dra in  pipe was in itself dangerous or that  
such condition created a hidden defect or pitfall. She alleges only that  
the soil had become so saturated and softcned tha t  said land mould not 
support itself i r t  t h e  event of r z c a c a f i o n  b y  sa id  S f n f c  Iligltzcay C'om- 
mission. The alleged dangerous condition was created by the active 
conduct of the Highway Commission, or  its agents, i n  undertaking to 
excavate a t  a point where the soil was saturated and softened by the 
water. This condition was created not by the defendant, but by the 
licensee. The defendant cannot be held liable for the resultant injury. 

Furthermore, in order to establisll actionable negligence the plaintiff 
must show that  the defendant. in the esercise of brdinarv care. could 
foresee that  some injury would result from his alleged negligent act. 
The law does not require omniscience of the defendnnt. I t  is admitted 
that the conditions which existed upon the defendant's premises in them- 
selves, unaccompanied by any act; of excavation on the par t  of others, 
created no danger to plaintiff's intestate and was not a negligent breach 
of duty. I t  could not be said that a man of ordinary prudence could 
foresee, or should be charged with the duty of foreseeing, tha t  the agents 
of the Highway Commission would excarate lands a t  a point where it 
v a s  so saturated as to make i t  dangerous to those doing the work and 
would continue such escavation after the condition of the land was dis- 
covered. The plaintiff's intestate and his employer were on the scene, 
actually engaged in  the work of excavation. They were the ones who 
first had the opportunity of discovering the condition of the soil. They 
either negligently failed to discorer such condition or, har ing  discovered 
it, continued to work in the face of a recognized danger. The conduct 
of the employer of the deceased was active, that  of the defendant was 
negative. The employer of deceased actually created the danger by 
excavating a t  a point where the banks would cave in, or by excavating in  
such a manner as to cause them to care in. They were on the defend- 
ant's premises without invitation, by virtue of the terms of the law 
x-hich prohibited the defendant from ejecting them from his land. We 
cannot conceive under these circumstances that the lam would be so 
oppressive as to require the defendant to give the Highway Commission, 
or its contractor, or employee, notice of the conditions upon his land, or 



178 I X  THE S U P R E M E  C O U R T .  [213 

WELLS 9. INSGRANCE Co. 

require  h i m  t o  exercise a higher  degree of omniscience i n  foreseeing the  
probable results of such conduct on  the  p a r t  of the H i g h ~ i x y  Commission 
t h a n  i t  and  its agents a n d  employees were required t o  2sercise. 

I t  is unnecessary f o r  u s  to  discuss whether the  act of t h e  H i g h w g  
Commission, i n  cont inuing t o  excavate the  soil a t  a point where the  soil 
v a s  i n  t h e  condition described by  t h e  plaintiff, constituted a n  act of 
intervening insulat ing negligence, such as  would i n  any event f ree the  
defendant  of liability. Certainly i t  m a y  be said t h a t  those who were 
actual ly engaged i n  the  work h a d  a better opportuni ty to  discover the 
danger  whicll ~ v o u l d  arise f r o m  the  excavation of t h e  soil, which was 
i n  the  condition described by the  plaintiff, t h a n  did the  defendant. 

T h e  judgment  entered by the  judge of the county court was correct, 
and the  exception of the plaintiff thereto should h a ~ e  been overruled. 
The judgment  below is 

Reversed. 

MRS. J. S. WELLS, INDIVIDUALLY, AiVD ?dRS. J. S.  WELIIS, EXECUTRIX O F  

J. S. WELLS, v. THE GUBRDIAK LIFE ISSURANC13 COMPANY O F  
NEW PORK. 

(Filed 2 March, 1938.) 

1. Insurance § 3 6 o I n s u r e r  held not  liable fo r  disability benefits upon 
death of insured prior to  anniversary da te  upon which payment was due. 

The policy in suit provided for disability benefits payable annually 
during disability on the anniversary date of the policy. Insured received 
several annual disability payments, and died less than two months before 
another disability payment was due. H c l d :  Under the terms of the 
policy insured's death terminated the disability and m ~ t u r e d  the policy 
prior to the date of the next annual payment, and insured's personal 
representative is not entitled to recover payment on the disability clause 
for the proportionate part of the year prior to insured's death. 

2. Same: Annuities-Under common law annuities a r e  no t  apportionable 
except those t o  minor children a n d  t o  wives living apar t  f rom hus- 
bands. 

Where disability benefits are  payable annually and insured dies less 
than two months before an annual payment becomes due, insured's per- 
sonal representative is not entitled to recover disability benefits for the 
proportionate part of the year during which insured lived, since the 
annuity does not come within the exceptions to the common law rule that  
annuities a re  not apportionable, or within statutory modifications of the 
common lam. 

3. Common Law- 
The common lam which has not been provided for in whole or in part, 

or abrogated or repealed by statute and which is not obsolete, is in force 
in this State. C. S., 970. 
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4. Constitutional Law 3s 4, Oa- 
The c o ~ ~ r t s  may not change or alter the common lam by judicial deci- 

sion, the power to make or alter the lam, within constitntional limits, 
being the province of the Legislature alone. 

6. Insurance 36c: Annuities- 
C. S., 2346, providing that annuities shall be apportionable in certain 

instances, has no application to disability benefits payable annually under 
the terms of an insurance policy, since there is no provision for succes- 
sive owners, but the right to payment terminates upon the death of 
insured. 

AFPEAT, by defendant from Phillips, .I., at September Term, 1937, of 
ROCKINGHAM. Modified and affirmed. 

C l a u d  8. ,Ccltrry a n d  Gliderr~rll  d Glideu~ell for  p l a i n f i f f ,  appellee. 
Smifh, TT'harfon c f  IIzcdyins a n d  E. P. I l n n t c r o ~ ~  for  defendn?lt, ap- 

pellant. 

SCIIEKCK, J. This is an  action to recover an alleged balance due on 
the face amount of a life insurance policy and an alleged balancr due 
under the disability provisions of said policy, l~eart i  upon all agreed 
statement of facts. 

On or about 20 A\ugust, 1918, The Germania Life Insurancc ('ornpanp 
of tlie City of S e n .  Tork  iswed ant1 deliverccl to J .  S. Wells a policy of 
life insurance in the sum of $2,500 which provided for the payment of 
an annual premium of $125.13 of which $4.62 was allocated to tlie dis- 
ability benefit coverage and protection contained in said policy, in which 
policy the daughter of tlie insurcd, N a r y  Ah in  Tel ls ,  was  narricd as 
beneficiary. On 2 October, 1935, the beneficiary named in said policy 
was changed to Nyrtle Warren Wells, wife of the insured (being the 
identical person as Mrs. J. S. Wells, plaintiff herein). Subsequent to 
the issuance of said policy all liability thereunder was duly and properlv 
assumed by the defendant, The Guardian Life Insurance Company of 
New Tork .  

.\mong other provisions the said policy of insurauce contained the 
following: "24. Total and Permanent Disability Benefits. Whenever 
the company shall receive due proof during tlie co~itinuance of this 
policg and before default i n  payment of premium that  the insured hns 
become wholly and incurably disabled hy bodily injury or disease, not 
due to any cause or condition existing a t  the tirnr of delivery hereof or 
to military or naval service in time of war, so that  he is and will be pre- 
sumably thereby permanently and continuously prevented from engaging 
in any occupation whatsoe~er  for remuneration or profit, and that  such 
disability has existed continuously for not less than  sixty days prior to 
furnishing such proof-the permanent loss of the sight of both eyes, 
the loss of botli feet abovc the ankles, the loss of botli hands above the 
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wrists, or a similar loss of one hand and one foot, to be regarded as con- 
stituting total and p e r m a ~ ~ e n t  disability viithout prejudice to other 
causes of disability-then tlie company \\ill  grant  disal~ility benefits as 
f ollo\Ys : 

"(A) I f  tlie disability occurred before the insured attained age 6 0 :  
1. Waiver of I'remiunis. Commencing with the polic,g year nest fol- 
lowing the receipt of such proof the company will a t  the beginning of 
each policy ycar x a i r e  payment of premium for such Fear during such 
disability, and the prorisions and benefits of the poli17y &all ?x con- 
tinued in forcde. rxcept as hereinafter p ro~ ided ,  as if such pren~iunis 
w n e  bciiig paid in cash. 2. Disability Ihrluity.  Six months after the 
receipt of such proof, if the disability then exists, the company will 
begin to pay to the insured (with thc written consent of the assignee, 
if any) a disability annuity of out-tenth of the face amoullt of this 
policy and will make sue-li annuity payments annually on the anni- 
versary of tlie first payment during such disability prior to maturi ty of 
the policy. Preiniums waired and aiiliuity paynients made hereunder 
will not be an  indebted~less 011 tlic policy a ~ d  will not he deducted from 
any p q n i e l ~ t  or paynicnts to be made wliei~ the policy beconics a claim 
by deatli or matures as an endowncnt or in any settlsment under the 
policj*. . . ." 

On 1 April, 1929, the insured became totally and permanently dis- 
abled as contemplated by tlie policy pro~is ions  and filed with the de- 
fendant due and proper proofs of bus11 disability, arid the defendant 
duly acknowledged the said diwbility of the insured, adniitted tlie dis- 
ability claim, nai\ecl the annual 1)remiuin due on 29 August, 1029, 
waired all subsequent premiums due betwccsn the said date and the date 
of thcx deatli of tlie insured on 30 October, 1936. aild made tlie aimual 
disability payments of $230.00 each prorided in said policy of insur- 
mice on 1 December, 1929, and on tlie first day of sach and el-ery Dc- 
celnhcr thereafter clown to and iliclutling 1 Ikcen~ber ,  1935. 

Tllc insurctl, Ju l ius  S. TTells, died on 30 October, -1936, and a t  the 
t i~ i ie  of his said death tlicw was o u t s t a n d i ~ ~ g  against s a i l  policy a policy 
loan in the s u ~ n  of $1,091.10, nhicll was subject to an unearned loan 
interest credit a t  the rate of 3 per cent for 11i1ie months and twenty-four 
days, said credit amou~it ing to $44.55 and learing $1,433.45 as tlie net 
halancc due uporl the face amount of said policy a t  the Iiriie of the death 
of said insured. The said poliry of i n s u ~ a i m  \\as in full force and 
effect a t  the date of the death of the said insured. 

Subsequent to the death of tlie insured due dmiand was made upon 
tlw defendant by the beneficiary, Mrs. J. S. Wells (uamed as Myrtle 
Warren Wells in the change of beneficiary endorecme~~t  on said policy 
of insurance) for payment of the net death proceeds under said policy, 
and clemand was likewise made upon the defendant I)y the said Mrs. 
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J. S. Wells, executrix of the estate of J. S. Wells, for proportionate dis- 
ability payment alleged to have accrued and to have become due to the 
estate of the said J. S. Wells on account of the existing disability of 
J. S. Wells during the period from 1 December, 1935, until 30 October, 
1936. The defendant insurance company admitted liability unto the 
said Nrs .  J .  S. Wells, beneficiary, for the net amount of $1,453.45 due 
as net death benefits under the said policy, but denied the claim for 
alleged proportionate disability benefits, and asserted that under the 
terms of said policy and by general provisions of law said alleged pro- 
portionate disability benefits were not owing, valid, payable, or col- 
lectible. The  defendant insurance company offered to pay in full set- 
t len~ent of all liability under said policy the said net death benefits, 
which offer was declined by the plaintiff. Thereupon this suit was 
instituted for the recovery of the balance due on the face amount of the 
policy, less loan secured thereon, and for the proportionate part  of the 
annuity from 1 December, 1935, to 30 October, 1936. A t  the time of 
the filing of its answer the defendant tendered into the registry of the 
court the amount ($1,453.45) alleged to be due by the defendant unto 
the plaintiff i n  her individual capacity under the terms of said policy. 

The plaintiff contends "That plaintiff, i n  her capacity as executrix 
of the estate of J. S. Wells, is likewise entitled to recover the propor- 
tionate par t  of the annual di3ability payment alleged to be allocable 
to the period from 1 December, 1935, to 30 October, 1936, the amount 
of said payment claimed by the plaintiff in her said capacity being that  
fractional par t  of $250.00 which is equal to  that  fractional part  of the 
year from 1 December, 1935, to 1 December, 1936, which is represented 
by the period from 1 December, 1935, to 30 October, 1936." 

The defendant contends : ' 'That the disability payments provided by 
said policy of insurance are not apportionable, and that  since the in-  
sured, Ju l ius  S. Wells, died prior to  1 December, 1936, the next annual 
payment date of disability benefits, no further disability benefit pay- 
ments are due or payable to any one whomsoever in connection with 
the said policy of insurance." 

His  Honor was of the opinion that  the plaintiff, individually, was 
entitled to recover the alleged balance due on the face of the policy, and 
that the plaintiff, as executrix, was entitled to recover the alleged bal- 
ance due under the disability provisions of the policy, and awarded 
judgment accordingly. 

With  the first provision of the judgment that  the plaintiff, individu- 
ally, recover the alleged balance due on the face of the policy (about 
which there was no controversy) we concur, but with the second pro- 
.cision of the judgment that  the plaintiff, as executrix, recover the 
alleged balance due under the disability provisions of the policy we 
cannot concur. 
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The terms of the policy under the facts of this case created "a dis- 
ability annuity of one-tcntll of the face amount of the policy," payable 
to the insured by the insurer, and p rov idd  for the making of "sucli 
annuity payments annually on the anniversary of the first payment 
during such disability prior to the maturi ty of the policy." The first 
annuity payment was made on 1 December, 1929, and the last annuity 
payment was made on 1 December 193,5. The next annuity payment 
would have been due on 1 December, 1936, had the insured lived to that  
date, but on 30 October, 1936, the insured died, thereby terminating his 
disability and maturing tlie policy, lience tliere was no "anniversary of 
the first payment during such disability prior to tlie maturity of the 
policy" after 1 December, 1935. 

Bu t  plaintiff's contention is that  she, as executrix of the estate of 
J. S. Wells, is  entitled to the proportionate part  of the annuity from 1 
December, 193*5, to  30 October, 1036. This contention is contrary to 
tlie rule of the common law, which rule is  stated as f o l l o ~ s :  "The gen- 
eral rule both of law and equity is that  where an  annuity, whether 
created infer  vivos or by will, is payable on fixed days during the life 
of the annuitant, who dies before the day, the person:~l representative 
is not entitled to a proportional part  of the annuity. This principle of 
the non-apportionability of an  annuity, properly and technicallv so 
called, rests upon the doctrine of the entirety of contracts, and proceeds 
upon the interpretation of the contract by which tht. grantor binds 
himself to pay a certain sum on fixed days during the life of the annui- 
tant, and when the latter dies, such day not having arrived, the former 
is discharged from his obligation. I t  results in the general rule that  
if tlie annuitant dies before or men  on the (lay of payment, his repre- 
sentatives can claim no portion of the annuity for the current year." 2 
American Jurisprudence, Annuities, par. 27, p. 830. T o  the same effect 
is 3 C'. J .  S., .\nnuities, par. 6, 11. 1383. At  common law tliere were 
two, and only t~vo,  well recognized exceptions engrafted on the general 
rule that annuities were not apportionable, namely, whrre t h  annuity 
v a s  given by a parent to an  infant child :md by a llusband to a wife 
l ir ing separate and apart  from liini. However, the 1 arshness of the 
rule has been modified in  many jurisdictions by statute, and in wnie 1,g 
judicial decisions. 

The  common law, "which has not lwen otlier~rise provided for in 
whole or in part, not abrogated, repealed, or become obsolete," is "de- 
clared to be i11 full force within this State." C. S., 970. I t  is not for  
us by judicial decisions to change or alter the common law. I f  this is 
to be done it must be by legislative enactment. I t  is the functiol~ of the 
courts to interpret the law and that  of the Legislature, within constitu- 
ional limits, to make or alter the law. 
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The plaintiff contends that  the common law has been altered by the 
enactment of C. S., 2346, which reads: "In all cases where rents, rent 
charges, annuities, pensions, dividends, or any other payments of any 
description, are made payable a t  fixed periods to successive owners under 
any instrument, or by any will, and where the right of any owner to 
receive payment is terminable by a death or other uncertain event, and 
where such right so terminates during a period in  which a payment is 
growing due, the payment becoming due next after such terminating 
event shall be apportioned among the successive owners according to 
the par t i  of such periods elapsing before and after the terminating 
event." This statute has no applic,ation to the facts of this case, since 
in the instrument creating the annuity there is no provision that  the 
annuity shall be payable a t  fixed periods to successive owners. The 
contract is to make such annuity payments to the insured annually prior 
to tho maturi ty of the policy. There is no provision for successive 
ov-ners. The  death of the insured matured the policy and no further 
annuity payments became due. 

Since the cornillon law is in force in  this State, and since under the 
common law annuities are not apportionable, with certain exceptions 
not affecting this case, and since the common law has not been changed 
or altered hy legislative enactment, we are constrained to hold that  his 
Honor erred in anarding judgment to the effect that  the plaintiff, as 
executrix, recover of the defendant $229.15, with interest thereon, as 
the proportionate part of the annuit. accruing from 1 December, 1935, 
to 30 October, 1936. 

The portion of the judgment adjudging that  the plaintiff, individually, 
recover of the defendant $1,453.45, with interest, due on the face amount 
of the policy is affirmed, except that  the provision for the recovery of 
interest is eliminated. 

The case is remanded for judgment in accord with this opinion. 
Modified and affirmed. 

W. R. MESSER, MRS. D. C. CLARK, MRS. MARGARET ORR JARRETT, 
R. L. GARDES, 11. 'W. XOBLITT, AND H. G.  CLIFF, ET AL., V. W. &I. 
SJIATHERS, TIT. A. GOODSON, TV. RANDALL HARRISS, MRS. FRED 
I-IAMPTOS, A K D  31RS. ROBERT RUSSELL, CONSTITUTING THE ASHE- 
TILLE SCHOOL BOARD. 

(Filed 2 March, 1938.) 

Schools S 14--Courts may not control selection of school site by school 
board in absence of abuse of discretion by the board. 

Defendant school board was rested with the power and discretion to 
control the school buildings in the city, and in the exercise of such power 
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and discretion, ordered a vacant school building to be repaired for use 
as a school for colored children of the city. Plaintiffs obtained a tempo- 
rary restraining order, and upon the hearing the trial court found detailed 
facts in regard to the need for additional facilities for the colored school 
children of the city, and in regard to the residence of colored people 
around the proposed site except property immediately north, which was 
wed mainly for business purposes, and dissolved the temporary order. 
Held:  The findings support the court's order, since the courts cannot 
undertake to control the exercise of the discretionary powers of the 
school board in the selection of sites and the use of property for school 
purposes except in cases of manifest abuse of discretion, and in this case 
there mas no evidence of such abuse. 

APPEAL by plaintiffs from Johnston, J., a t  September Term, 1937 of 
B r x c o n r ~ ~ .  Affirmed. 

This r a s  an  action to restrain the 2\sherille school board from open- 
ing and establishing the Asheland Avenue school building in  the city of 
Asheville, Nor th  Carolina, as a school for c7olored children. 

At  the hearing before the court, from the pleadings, affidavits, and 
record evidence, the court found the following facts: 

"1. Tha t  the plaintiffs are property holders on Asheland Avenue, in 
the city of Asherille, all residing north of the Asheland .lrenue school 
building herein referred to. 

"2. Tha t  the defendants, T. N. Smathers, W. ,I. Goodson, W. Ran- 
dall Harriss, Mrs. Fred Hampton,  and Mrs. Robert Russell, constitute 
the Asheville school board, 1lavi11g been appointed on said board by an  
Act of the General Assembly of Xor th  Carolina, cli. 11.2 of the Private 
Laws, Session 1037. 

"3. Tha t  on 1 July,  1937, tile dsheville school board unanimously 
adopted the following resolution : 

" ' In  view of the overcrowded conditions existing in tht. Negro schools 
of tlic L\slie\ ille City School Administrative Unit, be it resolved by the 
Asherille school board, a t  a meeting held on 1 July ,  1937, that  the Bun- 
combe County board of education is unanimously requested to take 
early steps to proride school facilities to relieve the overcrowded condi- 
tions now existing in  the Kegro schools of the Asheville city school ad- 
ministrative unit.' 

"4. That  irimetliately after adoption of said resolution the chairman 
of said school board was directed to deliver a copy thereof to the chair- 
man of tlw ~ u n c o m b e  County board of education, which .xas done in the 
form of a letter signed by R. 11. Lathnm, secretary of said board, to 
mhicll letter was attaclied a statement of certain facts as a basis for the 
request of said board to the board of education of Buncombe County, 
which said letter and memorandum attaclled thereto and designated a t  
the top thereof, 'Some 1936-1937 Facts and Figures-The Negro 
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Schools,' which letter and attached statement marked defendants' Ex- 
hibit (A,' are hereto attached and made a par t  hereof. 

' ( 5 .  That  on 25 July,  1937, the board of education of Buncombe 
unanimously adopted and transmitted to the AIsheville school board the 
following resolution : 

" 'Be i t  resolved, by the board of education of Buncombe County, 
that  the school board of the city of Asheville administrative unit be, 
and it is hereby, granted by this board permission to use any and all 
school buildings located within the limits of the territory embraced 
within said administrative unit for school purposes only.' 

"6. That  on said 28 July,  1937, the Asherille school board, upon the 
receipt of said resolution from the Buncombe County school board, 
unanimously adopted the following resolution : 

" 'Be it resolved, that  in view of the resolution of the Buncombe 
County board of education g a n t i n g  ~er in iss ion  to  the city administra- 
tive unit to use any and all school buildings located within said admin- 
istrative unit, that  the A I ~ l ~ e r i l l e  school board accept a t  this meeting 011 

28 July,  1937, the Asheland AIvenue school building on Asheland Are- 
nue, Asheville, North Carolina, to be used exclusively for school pur- 
poses. 

'( 'Be i t  further resolved that  the excess colored elementary students 
residing in  the territory surrounding the Asheland Avenue school build- 
ing be transferred from schools they are now attending to the Asheland 
Avenue building, and that  proper school teachers be assig~ied to the 
Xsheland Avenue building.' 

"7.  That  the Asheville school board, pursuant to instructions given 
to its business manager on 29 July,  1937, for putting the Asheland 
Avenue school building in  proper repair, was thus engaged, wlle~i a 
temporary restraining order was served upon the defendants upon appli- 
cation of the plaintiffs herein, and that further work on said building 
was discontinued. 

"5. That  the -Islieland Avenue school building herein referred to is  a 
12-room, 2-story brick building, which building u p  to Xay, 1929, 
was used as an  elementary school for white children, a t  which time the 
city school authorities discontinued the use of said building on account 
of excessive cost for operating and maintaining said school. 

"9. That  the city of Asheville was made a local tax district, known 
a i d  designated as the 'Alsl~eville Local Tax  School District,' by virtue of 
ch. 149, Private Laws of North Carolina, Session 1031, which act is in 
words and figures as follows: 'An act p r o d i n g  for the appoint~nellt of 
a school board for the Asheville Local Tax School District, and defining 
its powers and duties.' . . . 
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" 'Section 4. T h a t  said L \ s l ~ ~ ~ i l l c  ~c l ioo l  hoard shall h a l e  the control 
and custody of all  the  school buildings located i n  t l  e -lshevillc local 
school district,  nit11 po\ \cr  a d  authori ty  to  repair  tlw buildings, make  
additions to  and  a1ter:itions thereof, rel)l:ice or erect new buildings if 
the funds  a r e  arai lablc ,  and ot l~erwise care f o r  tlie property and  employ 
a n d  fix the  conipensation of al l  the  e m p l o ~ ~ e s  t h a t  a r e  necessary for  the 
proper maintenance, repair  and  care of said school buildings a n d  sclioo! 
property.' . . . 

"10. T h a t  said Ashelant1 A r c n u c  school I)uilding can be repaired and  
reconditioned and  made  snitahle f o r  operating i t  a s  a srllool l ~ n i l d i n g  f o r  
colored cliiltlrcn i n  the elementary grades a t  a cost of about  one thou- 
sand ($1,000) dollars, and  tha t  practically all  of the  children who 
\\oultl :ittend <aid school (.all reach said huildiilg n itllout going o\ e r  t l ~ a t  
portion of Alsliclnild A 1 ~ e l ~ l l ~  above said building. 

''11. T1i:lt all the area i n  and  around the A l d ~ e l a ~ d  ,lvennc .rl~ool 
lmiltling. nit11 the  esception of tha t  p o r t i o ~ l  of wit1 : vennc jui t  ~ i o r t b  
of s:~id building to P a t t o n  Llve~lue .  is  i n h a h t e d  by .Yegroes, and  has  
been f o r  a number of years, tha t  is  to say, tlic lower end of said avenue 
f rom i t s  illtersection by S i l ~ e r  Street  on the n c s t  a t  :I point about op- 
posite thc. u p l w  end of the p l a ~ g r o u n t l  of said ~ r l i o o l  to the  lo\ver clltl 
thert.of, a t  i ts interwctioli  u i t h  I'llifer Street,  is  occnpied c~sr lu -~ve ly  
by S e g r o e s ;  t h a t  South  G r o w  Street,  running  pnrz~llel to Asheland 
.lve1iuc1 nlicrc, i t  intcrscctq S i l r c r  Street ,  i i  ocmpicd  cxc luc l~c~ly  11-j 
Kegroeq; t h a t  131:mton Street,  intersecting the south sidz of Silver Street,  
near  itq intersection with S o u t h  G r o w  Street ,  is occu1)ied by  Segroes,  
said strcet r s tend ing  parallel to  South  French  Broad  Lli.enue to its inter- 
section n i t h  i'outllside A l ~  ellue on thc n t st o r  nortli\ \  cst ; that  I ' l~ifor 
Strcct ,  running  f rom the ilorthnest qitlc of Southcitle A \ ~ e n u c  to t l ~ c  
east side of Frcncll Broad  -Irenuc,  is occul ied by  S e g r o c s ;  t h a t  Rar t le t t  
Street,  east of its intcrsection by South  Frencl l  Broad  .\venue, is occu- 
pied on both sides by  S e g r o e s ;  t h a t  l\dams Street,  r u  m i n g  south f r o m  
Bart le t t  Street to  Southside ,\renuc is occupied on hot11 sides b y  Ne- 
groes; tha t  the  last two or  three houses on the east side of Freni.h Bro,ltl 
- l renue,  iiortli of its iiiterwc'tion nit11 Soutliside Avenue, a r c  occupixl 
by Negroes;  tha t  all  of Southside Arenue,  f r o m  i ts  intersection wi th  
l l i l tmorc ~ n u e  on the  ncs t  t o  the  A l s l ~ e i  illc depot, is  occupied on hot11 
sides by S e g r o e s ;  tha t  S h o r t  Bailey Street.  intersecting on the  east the  
lower end of L\slielantl AT ciliic, belon- the building, r u n s  parallel to  :111d 
hack of , lc l~eland A ~ e n u c  school building to fi point above said building 
a short distance b e l o ~ r  II i l l iard -11 enue, \I here  it  aga in  iliterwrts tllc 
east side of alshelantl A l r e l ~ u c ,  aid is  occupietl, and  h a s  been for  a lollg 
number of years, on both sides, occupied esclusively by  Negroes. said 
street runni1lg fo r  n long d i i t n n w  immcdi:1tc,ly in  tlic rear  of t l ~ c  prop- 
erty of the  plaintiffs herein. 
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"12. That  Hil l  Street School is located about two blocks from the 
intersection of the south margin of Patton Arenue with Clingman 
,Irenue, and that  Clingman ,Irenue runs in a southwesterly direction 
toward tlie &\sheland concrete bridge, and that both sides of Clingman 
Arenue are occupied by Negroes, as well as both sides of Rector Street, 
which intersects the west margin of Clingman ,\venue, antl runs thence 
to the south margin of Pat ton  A\uenue below its intersection with Cling- 
man ,lucnue; that  the distance from Hill Street School to the last house 
on Clingnlan *Irenue is six-teliths of a mile, and the clista~lce from the 
last house on the lower end of Clingman Arenue to ,\sheland Arenue 
school building is nine-tenths of a mile cia Hilliard Auenue. 

"13. That  north of the said school building and between said build- 
ing and Hilliard Auenue is a Iarge business establishment known antl 
designated as the M. & 31. Body Works, which establishment is operated 
for the purpose of repairing automobiles, and that a t  the intersection 
of the east side of Asheland Lluenue with the south margin of Hilliard 
Avenuc is a lmiiiess establishment, and that  the south side of Hilliard 
Ave~iuc running east to Cose .\venue is exclusively bu>i~less property; 
that  on the northwest corner of Hilliard Auenue and Aslieland Avenue 
is located a large new filling station which is just about to begin busi- 
ness, arid that  on the southwest corner of AIsheland and Hilliard Avenue 
is located a small combination residence and antique shop, and that 
immediately vest thereof is a large garage a t  the southeast corner of 
IIilliard *luenue and South Grove Street, and that  a considcmble por- 
tion of the east side of Ashc!and .lvenue between A h t o n  Street and 
Patton Llvenue is vacant or unimproved property, and that  there is a 
large business establishment at the intersection of the south margin of 
I'atton Avenue with the west margin of Asheland Avenue, and that  
there is  a large dwelling house on the east side of AIsheland Avenue a 
short distance north of the school building, vliicli is n o r  and has been 
vacant for a long period of time, and that Short Bailey Street runs 
from a point several hundred feet below tlie school building and back 
thweof parallel to Asheland , I ~ c n u e  and up  to a point a short distance 
south of Hilliard Avenue where it intersects the east margin of Ashe- 
land A\vcnue near the said hl. & M. Body Works' place of business, and 
that  said Short Bailey Street is occupied exclusively by Segroes. 

"1.2. That  the map or plat n~aclc by R. 1,. I I ay l~a rd ,  city engineer, 
and offered in evidence by the defendants, correctly shows tlie streets 
from the inteipsection of Cl ingn~an Alvenuc vit l i  Pa t ton  AIvenue; thence 
with Pat ton  Avenue to College Street cia Pack Square and with College 
Stwet to  IIildebrand, Mountain a i d  Clenlmolis Streets, and the other 
streets lying east of Biltmore A l v e n ~ ~ e  antl the territory between thr: 
intersection of Southside ,\uelme with Bil t~norc Avenue, and thence 
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with Southside Avenue to Depot Street;  thence along Depot Street and 
Clingman Avenue to its intersection with Pat ton  Avenue, which map  
or plat is hereby made a par t  of this findings of fact. 

"15. That  the distance from the Stephens-Lee School to Asheland 
Avenue school building is one mile c ia  southside Avenue and Asheland 
,Lvenue, and that  the distance from the Mountain Street school build- 
ing to the Asheland Avenue school building cia nearest route is one and 
one-half miles. 

"16. That  the Llsheland , lrenue school huilding \rill accommodate 
about 500 or 600 cliildre11; that  said building has reasonable play- 
grounds for burl1 children as may attend said school, and that  said 
building is lot~ated in an area popu la t~d  entirely by colored people, 
except that portion of ,Islirland *I\-enuc irnrnctliately north of said 
building, and that  tlic portion of said areline north ot' wid  building is 
not exclusively residential property. 

"17. That  the Stcpliei~s-Lcc (elementary aiitl high school) l~u i ld i i~g  
has twenty-one classroonis and twenty-nine. teaclicrs, and that  tlic chil- 
dren of the sisth grade and f L I  grade have only half-time instruction; 
that  tllc hlouiitain Street srllool building has twclve rooms and fourteen 
teachers, arid that  the pupil? of the first grade have only half-time in- 
struction. 

"IS. That  the opening and u v  of said scahool building as a school for 
colored children will not depreciate the property of the plaintiffs. 

'(From tlie foregoing facts it is ronsitlercd, ordcred ancl decreed by 
the court that  the Xshe~i l le  sclicol board has fair ly and properly ~ x e r -  
cised the discretion vested in  said board by lam in respect to  the selcc- 
tion of the Asl~cland A\renne school building for thtl operation of a 
school for the colored children of the Als2~cvillc city sthool :rdministra- 
ti] e unit, and that  the restraining order llc~retoforc issued by this court 
be and the qame is liereby vacated, dissolred, and set aside." 

F rom judgment dissolring the restraining order thc plaintiffs np- 
pealed. 

.J. I-. , T o r d a ~ ~ ,  Jr . ,  for plninfifs, nppellant~.  
Zeh  F. Cur t i s  for defendanfs, appellees. 

DEVIX, J. The detailed nntl dcfinitc fintlings of f ~ c t  made by the 
judge of the Snpcrior Court. based upon tlie pleadings, affidavits and 
recon1 before hini, fully s l~s ta in  his coneliisiorl that  tlic temporary re- 
straining order should he vacated a i d  dissolwtl, and i n  this we concur. 
The action of the AIsh~r i l l e  wliool board, in wliorn is rcsted the power 
and discretion to control the school b u i l d i ~ ~ g s  in Asheville and to regu- 
late their use for public education of all the children of the city, was 
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not unreasonable, noia influenced by i n ~ p r o p e r  motive, nor  i n  r iolat ion 
of lam. T h e  courts cannot undertake t o  control the exercise of the  
p o w r s  conferred upon the  local school authorities who a r e  charged 
with the  d u t y  of providing for  the  education of the children i n  the com- 
munity,  unless their  action be so clearly unreasonable a s  to amount  to  
a n  oppressive and  manifest  abuse of discretion, of which tllerc is n o  
evidence i n  this  case. X o o r e  1.. B o a r d  of E d u c a f i o n ,  212 K. C., 499; 
C r a b f r e e  v. B o a r d  of E d u c a t i o n ,  199 K. C., 645, 153 S. E. ,  550; Clarlc 
v. XcQueen, 195 X. C., 714, 143 S. E., 528; B o a r d  of E d z ~ c a i i o n  v.  P o r -  
res t ,  190 S. C., 753, 130 S. E., 621; V c I n t ~ i s h  1.. Hotrrtl of Educ l r f i on ,  
1 8 i  N .  C., 494, 122 S. E., 182;  School  ( ' o m .  I * .  Botrrd of E d t r c a f l o ~ ~ ,  186 
S. C., 643, 120 S. E., 202; I )n t . t~ t lpor f  2 . .  Botrrd of E d u c a t i o n ,  183 S.  C., 
570, 112 S. I?., 2-16; l l u l n  7%. School  Tr lrs fecs ,  177  S. C'., -126, 99 S. E.. 
193;  ATeluton z.. School  Corn., 158 N. C., 186, 73 S. E. ,  886;  Brodnan: z.. 
G r o o m ,  64 S. C., 244. 

T h e  judgment  of the Superior  Cour t  is  
Affirmed. 

ROSS L. VAUGHAN v. hlHS. ELIZABETH S. VAUGHAN. 

(Filed 2 March, 1938.) 

1. Contempt of Court § 5: Divorce § 14-Court should find husband's 
financial condition on contempt hearing for  failure t o  comply with 
order  fo r  support. 

Upon the hearing of a n  order directing respondent to show cause why 
he should not be held in contempt for failure to comply with a prior 
order of the court requiring him to pay counsel fees and a certain sum 
monthly for the support of his wife, respondent having paid only the 
s~ ims  ortleretl for the snpport of his millor child. the court sllol~ltl fiutl. 
upon respondent's allegations that he was financially unable to comply 
with the order, respondent's assets and liabilities and ability to work and 
pay, and take an inventory of respondent's financial condition, and 
adjudge him in contempt only if such findings disclose that his failure 
to comply with the order of court W:IS willf~il. S. (~'. Code. 9TS ( 4 ) .  

2. Appeal and E r r o r  § 48--Cause remanded for  findings nccessarg for  
determination of n h e t h e r  disobedience of court order  was willful. 

When, upon the hearing of an order directing respondent to show cause 
why he should not be held in contempt for failure to comply with an order 
of the court requiring him to pay stipulated amounts monthly for the 
support of his wife, the co~ir t  fails to find facts sufficient to enable the 
Supreme Court to determine whether respondent's failure to comply with 
the order was willful, the cause will be remanded for additional facts. 

BARNHILL, J., took no part in the consideration or decision of this case. 
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LIr~ .~ . i~ ,  by plaintiff from Wil l iams ,  J., 11 October, 1937. From N ~ s r r .  
E r ro r  and remanded. 

This is a petition in tlie cause matle by defendant jetting forth tlie 
allegntio~ls she relics on to support her contention. The  prayer is as 
f ollolvs : 

"1. That  a citation issue requiring the plaintiff, Ross L. T'auglian, to 
show cause beforc your Honor, if ally lie has, why lie lias not complied 
with the order made by hf. V. 13ariihil1, Jntlge, on 10 October, 1936; 
and, further, why lie should not be acljudged i11 coiitcrnpt of court for 
failing to comply with said order. 

"2. That  tlic plaintifi, Ross I,. I'anglian, be rc~luii-ctl to fortlinitli 
pay tlic coiuiwl fee9 lirrrtofort~ nllonctl, and tlint the caourt order him 
to fortliwith pay in addition t l l c ~ ~ t o  rc~a.onablc roui~scl fees for the 
services rendered by said attorneys in connection with this c a l m  in the 
Supr17me Court of S o r t h  Carolina, and that  he be requ red to forthwith 
11lnkc reasonal~lc payment to tlic tlcfcndant's attorneys for service to be 
re~ldcrctl hy t l lc~n in the Superior Court of Saqli County iu  connection 
wit11 this trial upon its merits. 

?IIEs. ELIZABETH S. VAUGHA?~, 
Petitioner." 

Tlw plaintiff was cited to appear before liis Honor, Williams, J., at  
TTilson, S. C., a t  10 o'clock a. m. on "Tliursday, 7 October, 1937, and 
show cause, if any you may have, why you ha re  not complied with the 
ortler that  was made on 10 October, 1936, by his Honor, M. V. Barnhill, 
Judge;  ancl further show cause why you sliould not be adjudged ill 
cwntcmpt of court for your failure to comply therewith. 

"Ton nil1 furtlier show cause, if any you may have, why an order 
Aould ]lot be made by tliis court requiring you to forthwith comply 
wit11 the order lieretofore made, ant1 iu adtlitio~i tlierets pay to counsel 
for the defendant, Elizaheth S. Vaugliaii, a rcasona1)le suln for the 
services r e ~ ~ d c r e d  iu  tlie Supreme Court of So r t l i  Carolina in connec- 
tion nit l i  your appeal from tlic ordtlr matle hy Barnliill, Judge, and a 
further reason:lble sum for services to be rendcred by s : d  counsel upon 
the trial of tliis cause upon its njerits, wliicli is ilow ca11:ndared for trial 
on 12 October, 1937." 

The plaintiff a~iswered and denied the material allegatiolls of the com- 
plaint, and in  further answer says: 

'(That lie is  not now, nor Iias been nt any time, i n   onte tempt of any 
ortler or direction made by the court i11 respect to the matters set out 
in the petition. That  so f a r  as  lie was able to do, this respondent has 
faitlifully carried out anti pcrformctl the direction contained in the 
order and ortlers ~na t l r  in this cause. I f  the respondent, as before stated, 
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lias not complied with said orders to pay to the defendant, his child, and 
attorneys for the defendant the amounts directed to be paid, i t  is be- 
cause tlie respondent was absolutely unable to do so, and he is advised 
that, having clone tlie best h e  roultl in tlie circumstances in which he 
found himself and without any evil purpose or intent, he could not or 
ought not to be held ill contempt, sillre to do so would be holding the 
respondent liable or respoilsible for something or to do, something which 
mis not in his power or by any means that  lie had or was able to con- 
trol." 

The nlaintiff also sets forth in detail his "financial transactions, 
ability, and resources," etc., and alleges : 

"That the respondeut has no income from any source other than that  
~ i m ~ t i o n e d  iu this answer. Seeessarily lie lins maintained himself in 
as economical manner as was possible, and in a large measure he has 
done this on money advanced by thoce who liad liens 011 his crops and 
personal property. H e  has paid for the maintenance and support of his 
child since the order of Judge Barnhill $320.00, or an arerage of $20.00 
per month. 

"That the amount fixed by Judge Ihrnhil l 's  order, $60.00 per month, 
is absolutely and entirely beyond the reach or tlic means of this re- 
spondent to pay. That  the order directing the payment of said $60.00 
per month sl~oulcl br stricken out and some al~ioulit fixed commensurate 
with the ability of the respondent to pay. That  the attorney's fees have 
not been paid for the reason that  the respondent did not h a w  the money 
nor lias it non. nor could he borrow it.  I f  the respondent had possessed 
the means to do so he would have paid the amount of said fees as well as 
that ordered to be naid to the defendant and child. 

( 'That l~ey)o~i t lc~l t  says that in ndtlition to furnishing the statements 
hereinbefore made concerning his financial transactious, ability, and 
reqources, Iic s t a d s  ready to furnish any furtllw details concerning the 
same that may be desired 1,- the court. 

"This respondelit, as first a b o ~ e  stated, 112s not purposed or intended 
at any time to violate \ d l fu l ly  or to disobcy any term or direction con- 
tained in the order of Judge Bnrnllill, as is set out i n  the petition. H e  
has not comnlied with the direction of said order because he has been and 
is n o r  financially unable to do so. H e  has not a t  any time intended to 
be dis~.espectful to the court, :l~itl he  has not been guilty of any willful 
disregard of tlie order of the court, and lie has liad no intent to disregard 
said order nor to do anything not respectful to the court. 

(( 1) T herefore, this respondent, having fairly, fully, and honestly an- 

svered the allegations of the petition, respectfully prays your Ixonor 
that the rule requiring him to show cause be discharged, and that  the 
allowance of alimony :rnd attorney's fees in the order of Judge Barnhill 
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be strickell out, or illat it  be reduced to all amou~l t  cornmcl~surate with 
respondent's financial roiidition and ability t o  pa>-. 

Ross 1,. VATI~HAS,  
Pla inti#." 

The plaintiff testified in detail as to l ~ i s  fil~ancial cc'ndition and also 
filed afidavits of many corroborating him. The fo l lowi~~g  judgment 
n a s  rendered by the court below : 

i' ' I ' l~ is  cause duly t2anitx on to he lieartl and mas licard before his 
Honor, Clanson L. Rilliallls, Judge, a t  Kashr.ille, 3. C1., on 11 October, 
1937, upon a citation heretofore issued in this cause requiring the plain- 
tiff, IZoss L. Vauglian, to i h o ~  cause nliy lie should not he adjudged in 
contempt of court for hi. fnilure to caoinplg with the order entered in 
this cansc on 10 October, 1036, hg his Honor, 31. V. Barnhill,  Judge. 
The plaintiff and the clefentlnnt v7ere present in court a11tl xvere repre- 
sented by COIIIIFC~; and after lle:~rirlg the affida~its  and other evidence 
offercd by tlie l~art ies.  the rourt finds tlir facts to be as set forth ill the 
n f i t l a~ i t  and ~ ~ e t i t i o ~ ~  made bg t l ~ c  t lfxfei~da~~t,  Elizabetli S. T'aughan, on 

October, 1937, and on nhicli said citation was basell; and the court 
further find, :IE, a fact that the l~laintiff, Ross L. Vaughan, has been, 
and is lion, finm~ciall- able to coviplg nit11 tlie order made by liis 
I Io~ror ,  ?Judge Barn l l~ l l ;  and tlie court further finds a ;  a fact that the 
plaintiff, l to+ L. ' \ ' :~ugl la~~,  11:l.; willfnllg anti contempiuoualy ncglccted 
and f a i l d  to ro111ply nit11 the said ortlcr of the court, and that lie is  non 
intlehtctl to the tlefentlant, E l i za l~c t l~  S. T'aughan, in t l ~  sum of $710.00 
for a l i m o ~ ~ y  and counsel fees nliit~li have accrued under said order to 
t l i ~ i  date;  and tlic court furt1ir.r fi~lcls as a fact that  the said Ross L. 
'\'aug11aii is ill contcinpt of court. 

"It is hereupon ordered and adjudged : 
"I. T1i:lt tlie tlrfcl~dant, , 1 1 1 ~  E~lienlwtli S. Vauglian, liarc and recover 

of tlit~ l ) ln i~~t i fF ,  Ro+ 1,. T : I~ I~~I : I I I ,  tlie sum of $710.00, wllic~li is now 
due and payable ~ l n d e r  tlie ortlcr enterctl herein on 10 October, 1936. I t  
is furtlier ordered and atljltdgxl that  the plaintiff, Ross L. TTaughan, 
pay said annou~~t  into tho o f h c  of the clerk of tlie Superior Court of 
S a s h  County for the usc and lwnefit of the defendant. I t  is  further 
ordered a l ~ d  adjudged that  this judgment shall constitute, and it is 
11crrhy declare11 to be, a lien on all of tlie real and p ~ r s o n a l  property of 
the plnintift', Row L. Y w I I ~ ~ I : I ~ . "  The judgment fnrtlicr nab left in 
coiitc~llpt and sclitcw3e p ro i~ou~~rc t l .  

The  plaintiff excepted a d  asqigned crror to the judgment as signed 
and appealed to the Supreme Court. 
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CI,.\RI<SOT~, J. This action ]ins lieretofore becn before this cour t .  
T'atighnn 1 % .  TTaugl ,nn ,  211 S. C'., 334. 

The judgment of Barnliill, J., as to the p a p e n t  by plaintiff to de- 
fendant of $60.00 per nloiitll alimony pizrleizic l ife for the support of 
herself antl infant cliild and reasonable attornefs fees 71-as suqtaincd. 
The plailitiff (lid not colnply n it11 the order of tlit court and the petition 
now considered i. to compel plaintiff to pay tlic judgment and attorney's 
fees or be punished for contempt, 111 the judgment is the following: 

'(That the plaintiff, Ross L. TTaughan, i, in contempt of court becnuscb 
of his ni l lful  failure n l d  llcglect to comply nit11 the said order of 
Judge Barnllill. I t  is, therefore, considered, ordered, and adjudged by 
tlie court that the respondent, Ross L. Vaupli:ln, is sentenced to he com- 
~nittecl to ant1 confi~lccl in the common jail of S a s h  County, N. C., until 
lie complics wit11 said order of 13arnliil1, Judge, of 10 October, 1036." 
S. C. Code, 1033 (hlichie), see. 978: "Alny person guilty of any of 

tho following acts 111ay be punished for contempt : . . . See. 4. 
Willful disobedience of any proee~s  or order lawfully issued by any 
court." In  re O d u m ,  133 9. C., 230 (251-2) ; Tl'est v .  TT7esf, 109 S. C., 
12; S o b l ~ s  1 % .  R o b e r s o n ,  212 K. C'., 334 (337). I n  1 ) ~  re I I c y r ,  205 
S. C., 615 (630), r e  find : 

"TVe think that evidence should be taken by tlle clerk on all the clis- 
puted matters and a complcte statenleiit of the account made up by him 
and liis conclusion of law found thereon. From the present state of the 
record n e  cannot hold that  there was :I willful dieobediclice of any 
process or order lawfully issued by the clerk." 

TTe think the court below should take an iiirentorg of the property 
of tlie plaiutiff; find wliat are his aswts a i d  liabilities and liis ability 
to pay and work-an iiirentory of his financial condition. From the 
facts found, determine if plaintiff is financially able to pay the $60.00 
per montli for liis wife antl child and attorney's fees according to the 
judgment of Judge Barnhill. I f  his failure to do so was a willful dis- 
obedielice to the order of Judge 13arnhil1, thcn punish him for contempt. 

From the record it seems that  plaintiff has paid $20.00 each montli 
for the support of his clliltl, but lias refused to pay anything for the 
support of his wife. I f  lie can, and did not, this is  evidence of his 
nillful disobedience to the order of Judge Barnhill. From the present 
state of the record we caimot hold that  there was a "willful disobedience 
of any process or order lawfully issued by any court." 

F o r  tlle reasons given, the cause is 
E r ro r  and remanded. 

BARSIIILL, J., took no part  in tlie consideration or decisioii of this 
case. 
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MINNIE L. FELTON, MATTIE E. DANIELS, NELLIE B.. FELTON, AND 

PATTIE W. NORFLEET r. EALEY A. FELTON, ADMINISTRATOR OF 

W. J. FELTON, DECEASED, Zi. S. FIDELITY & GUARANTY COMPASP, 
J. R. STOKES, AND ALPHONSO REED. 

(Filed 2 March, 1938.) 

1. Executors and  Administrators § 32- 

While the executrix is alive and the administration is  not completed by 
payment of all debts or the exhaustion of all assets, and the distribution 
of the estate, the distributees may maintain a n  action for alleged waste 
or dcvastavit committed by the administratrix. 

2. Executors and  Administrators §§ 9, 30d-Personal representative may 
sell choses in  action a t  private sale i n  good faith. 

An administratrix may sell notes and choses in action of the estate a t  
private sale without authorization from the court, and the purchaser 
obtains good title if the sale is  made in good faith and for valnc, and 
C. S., 69, does not abrogate this common Ian. rule, since the statute merely 
makes the obtaining of a court order permissive bnt not mandatory. 

3. Statutes 9 5a- 
Ordinarily, when a statute employs the word "may" its provisiorls will 

be construed a s  permissive and not mandatory. 

4. Executors and Administrators 9, 30d: Pleadings (i 28--Pleadings 
held t o  raise issue of fact  for jury and  grant ing of judgment on  t h e  
pleadings was error. 

When the purchasers of choses in action a t  private sale from an admin- 
istratrix allege that  the sale was made in good faith for value, the plead- 
ings raise mi issue of fact for the jury, and the granting of plaintiff 
distributees' motion for judgment on the plvadings in their action against 
the administratrix for devastuvit and to set aside the sale, is  error. 

STACY, C. J., took no part in the consideration or decision of this case. 

APPEAL by defendants  f r o m  E'rizzc~llc, J., a t  X o ~ e m b c r  Term,  1937, of 
PERQUIMAKS. 

Action t o  recover value of note fo r  t l c cas tar i f .  
T h e  uncontroverted facts  a r e :  T h e  plaintiffs a r e  tlie cliildreii, and the 

defcndant, E a l e y  9. Felton, is  the  widow of W. J. Felton, who died i l l  

Octobrr,  1031. T h e  widow qualified a s  a d m i ~ i i s t r a t r i s  of the  estate of 
the  decedent on 1 0  xovember, 1931, ant1 esecuted bond wi th  the C. S. 
Fidel i ty  6. G u a r a n t y  Company as surety. I n  tlie course of the  a d r n i ~ ~ i s -  
t ra t iou a promissory note in the  sum of $2,500, eswutet l  by IIeriry B. 
Williams, payable to  W. J. Fel ton  or  order, secured by a mortgage deed 
on a lot of lalid ill the  t o \ v ~ ~  of Her t ford ,  N o r t h  Carolina, and on whicli 
there was due  a balance of $1,500, came in to  the p o ~ s c s ~ i o n  of the admiri- 
i s t ra t r i s  wlio sold a t  p r i ~ - n t c  sale ant1 assigned and tleliwrcd the note 
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ancl mortgage to defendant J. R.  Stokes. 011 petition of J.  R. Stoke< 
the clerk of tlie Superior Court appointed H. Clay Stokes, son of J. R. 
Stokes, as "trustee in the mortgage" in lieu of the original mortgagee. 
.\t foreclosure wle by 11. Clay Stokes, t~us t ce ,  J. R. Stokrq bid in tlie 
property clew-ibecl in tlie mortgage for the price of $300.00, and pur- 
suant thereto deed n a s  made to him. I I e  in turn sold and con~eyetl  thc 
lot to clcfcl~dnnt, Lllplionso Reed, \ \ho  e~itcrcd into possession, but has 
riot paid the purcliaec price. 

Plaintiff alleges iu substaucc : That tlie n d n ~ i n i ~ t r a t r i x  sold tliv note 
to J. R. Stoliej for the sum of $I;;, of \~hic l i  $85 represented her per- 
>anal indehtcdiiess to Stokes; that at that  time the value of tlie lot 
wliich secured tlic note naq not leqs than tlie total principal and interest 
due thereon; that the condition of tlie estate did not justify a sale of the 
note; that the sale constituted a waste or c levas tavz f ;  tliat the ttdminis- 
t ra t r i s  liaq filed a final account and there arc 110 tlcbts against the estate, 
and therefore the distributees ure tlic. real parties i n  interest; tliat the 
administrntris is insolvent; that the a1~pointlnent of H. Clay Stokes as 
snbstitutr trustee, tlie sale and deed by him to J .  R. Stokes, and tlie deed 
from J. I<. Stokes to lllplionso Reed are yoid. 

The dcfeiidants J. R. Stokes antl Alphonso Reed filed answer in which 
they drny niaterial allegations of the complaint and assert in wbstance: 
That  the aclniinistratris "in the course of her administration of said 
estate foulid i t  necessary to convert said note into cash, in lier opinion"; 
that a t  that  time the maker of the note was insolvent, thc property 
securing the note was in a bad state of repair, and taxe5 aggregating 
$600.00 to 9700.00 due to the toun  of IIertford and the county of Per- 
qu i rnan~  nere  a first lien thereon; that  s11e offered tlie notc for sale to a 
nuniber of people in tlie vicinity wlio were able to buy i t ;  tliat the offer 
of J. R. Stokes to pay $155 v a s  tlie best die was able to obtain; tliat 
tliat offcr was reasonable and n a s  the f d l  and fuir value of the notcA 
under tlic esisting circumstances; that the administratrix represented 
to Stokes tliat she had the riglit to sell tlie note mid that  "she had con- 
sulted tlic otlier interested parties and tliat they d l  told her to go ahead 
and sell thr  notc"; and that  in buying, Stokes acted in good faith. 

,It tlie trial below, after the pleatliiigs had been read, and after intro- 
ducing in evidence the admission in tlie 1,leadings and records referred 
to ill iuch admissions, plaintiffs movccl for judgment thereon. The 
court a l l o ~ ~ c t l  the nlotioii antl, xno1lg otlier things not here necessary to 
rnumer:ite, adjudged that  the assignment of tlie note by the adminis- 
tratrix to J. R. Stokes was void and passed no title; that  the appoint- 
ment of the bubstitute trustee and his sale were void and passed 110 title, 
i ~ u d  that tli(2 action bc d i s n i i s ~ ~ ~ d  as to I-. S. Fidelity k Guaraiity ('om- 
]'"llJ-. 
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I)efendaiits J. R. Stokes a n d  AI lphoi~so  Rced appealed therefrom to 
the Snpremc Cour t  and  assigned error .  

V r ~ x n o l n ~ : ,  J. F o u r  quest ioi~s a r e  presented on this  appeal  : 
1. ( ' a n  diqtrihuteeq of the  eqtatc of t l i t  intestate, wliosc debts a rc  pnid. 

maint:riii action f o r  n a s t e  o r  derasfaci t  ' 
2. 1Iaq ml ndmirristratris the  r igh t  and  authori ty  t o  cell a ~ ~ o t c ,  an 

nssct of the  estatc, a t  p r i \ a t e  salc iiiadc i n  good fa i th  and f o r  f a i r  d u e ?  
3. 1)ocs p l ~ r c l i a i e ~ .  of n note, ail a swt  of the  estate, a t  p r i ~ n t e  sale 

f r o m  the  ntlminiqtratris,  f o r  f a i r  r a l u e  and  n i t l ~ o u t  notice of bad flrith, 
if any,  of the  ntlniinistratris i n  n~nki r lg  sale, obtain n gcotl t i t le I 

4. 1)itl the court 1)clow e r r  i n  rei lder i~lg judpmc~l t  o11 the pleadings? 
( ' a rc fn l  con,itlcratioi~ of the record leads to  the, c o ~ ~ c l n i i o n  tha t  eacll 

q ~ w s t i o n  mu,t be ans\\eretl  i n  the : ~ E r m a t i ~ c .  
1. I'ntil the  d e l ~ t s  I ~ n v e  been paid or  the  asqets of tlie estate e s l ~ : ~ u s t c d  

the estntc i, not scttl(d, a n d  tlie duties and ohlip:~tioiis of tlic adininis- 
t r a t r i s  coiltilluc. C. S., 105. C'rcetk c. Il'ildcr. 212 K. C., 162. 1 9 3  
. . 2 ;  ' s f  ' 0 .  1 .  1 I r  1 4 Unt i l  the  qettlement 
a n d  distribution of all r i t a t ~ ,  the a d m i ~ ~ i s t r a t i o i i  ii incoi1il)lete. 2'ajj/or 
1%. IjrooXs, 20 I?\'. C., 273. T h e  appoi~ l tn len t  of a n  admi l i~s t ra to r  tle lionch 
noit is p r o p r  o111y nl iere  a \:lc:rlrcby occur.: before full  administratioil  
aiid t l i~tr ibut iol i  of the  estate. 24 ('. J., l l K ? .  TTldc  tlle aclrni i~i i t ratr is  
l i ~ e b  m1(1 the :rtlinii~istratio~i is ilic.omplete, tlie distrihntrcs can 111aill- 
tail1 a n  action f o r  alleged n a s t e  o r  dcrn\ iac if coinmittctl by her. lTi[ i -  
rf7r>if!/ I .  1 1 u q h ( \ ,  00 N. e., 537. a t  541;  d l t r r i l l  I . .  , l l ~ ~ t ~ t ~ t l l ,  92 S. C'., 
657, a t  (562. 

2-3. 111 : ~ c ~ ~ ) r t l : ~ i i c ~  nit11 n 1o11p l i ~ l c  of dcc+isio~ir of tllp ( 'ourt,  a h i n -  
istrators, llavillg tlic legal ti t le l o  tllc pcrsoual a s d i  of their  i i~tei ta te 's  
eqtate, m a y  bell or l)lrdgo tl~c,in, o r  m a y  di,c.o~int 1iotc.s of t h e  estate, if 
the e~ig:.cvlcics of tlic c i ta te  n1:1ke i t  at1visal)lc fo r  t l i c i ~  to  (lo so. Thv 
parties tlcali~lg \\it11 tllcm n i l l  gc,t a good title and n i l l  1112 protected. pro- 
xidecl the  t ra~ lsnc t ion  11c f a i r  ;tnd 110ll(~t.  ~ ' , I / T I ~ / ~  I.. J fo r t  i s ,  21  x. C'., 
<>,39; /;rc111 I*. ~ l ~ ~ t ~ i s t ~ ~ u ~ ? ,  4 1  S. C.. 74; B I Y I ( / ~ ~ L ~ I I )  7%.  ~ S I ~ ) L ~ I ~ O I I ,  4 1  x. c., 
243;  l \ r i /wtt  P .  I ) o \ / ~ r ,  42 hT. C'., 2 3 1 ;  I'olA, I > .  l ~ o l i i n s o t ~ ,  42 lT. ('., 235;  
Lathtr t i~ 1. .  J l o o ~ c ,  50 N. C'., 1 6 7 ;  Iirntlric-k P. G i d ~ ~ c y ,  114  S. C., 543, 
1 9  S. E., 598 ;  ('ox 1 % .  JItrtrX., 119 N. C., 302, 26 S. E., 22. 

I11 ('om c. ll(ct~X., 110 X. C., 302, the  Cour t  s a i d :  "Ex:cntors h a r e  the  
r ight  to  sell o r  1)letlge notes of h a n d  as  well as  chattels, and  the  sale is  
n o  brcaeli of duty,  f o r  tlie purposes of the  estate m a y  require such sales, 
and the  purchaser is not lleld liable f o r  a n y  misapplication of the pro- 



N. C.] S P R I N G  T E R M ,  1938. 197 

cecds unless collusion between the two appears, as if the sale was to pay 
an indiridual debt of the purchaser." 

P r i r a t e  sale of choses in action by executor or administrator, if made 
in good faith, is valid. ITrynns c. i l l e zander ,  22 S. C., 5 s ;  C a n n o n  L-. 

J e n k i n s ,  16 S. C., 427; G r a y  v .  , lrmistead, supra;  D i z o n  v. Crawley ,  
112 K. C., 620, 17 S. E., 155;  Odell v. House ,  144 N. C., 647, 57 
S. E., 305. 

This Court has spoken in several cases to the question of authority of 
an  administrator to sell property a t  private sale when tllere is legislative 
authority to sell upon order of the court. 

I n  2'yrrell v .  X o r r i s ,  supra,  it  is said:  " I t  cannot be pretended that  a 
sale by an executor is iaralid, either i n  law or equity, because not made 
at public auction nor under an order of the court specially granted for 
that purpose. The most that  can be required from the purchaser under 
such circumstances is to repel the presumption that he may have bought 
at an underralue." 

I n  T17ytlns v. L1lezccrlder, supra,  Daniel ,  J., stated:  "The executor 
might, before the passage of the act, have sold bona fide the goods and 
chattels of the testator or intestate. The legal title was in him, and an 
l~onest purchaser from him would always have acquired a good title. 
The common lam on this subject is not repealed by this act. The statute 
is only directory, which, however, it  viould always be well to follow, for, 
if the executor or administrator fails to obtain as much a t  p r i ~ a t e  sale 
as would have been got a t  public vendue, he or they would have been 
bound to make good the deficiency out of their own pockets." 

I n  Odcl l  l * .  I I o z c ~ ,  s~rprtr,  ( ' onnor ,  J., said:  ''We assunie that  his 
Honor based his opinion upon the provisions of section 67 of The Code 
(now C. S., 73), permitting executors and administrators to apply to the 
clerk for an  order to sell insolvent evidences of debt and prescribing the 
manner of nlaking the sale. This provision is first fou~ld. in our statutes 
in L a m  166s-60. I'rior thereto tllere was no statute einpowering a pcr- 
sonal represcntativc to dispose of insolvent clioses in action; he was 
compelled, upon his final account, to return the111 into court. This 
statute was enacted to provide a way for the administrator to reliere 
himself of liability and a t  the same time realize something from choses 
in  action which, by reason of homestead and excr~~pt ion  laws, were not 
collectible, but which might have some prospective value. Fo r  many 
years the statute made i t  the duty of the administrator to sell all per- 
sonal property a t  public sale, after advertisement, but the courts always 
held that  the administrator could sell and pass the title to the personal 
property of his intestate." Then C'orcnor, J . ,  continues with the above 
quotation from opinion of Daniel ,  J . ,  in I l 7 p ? / s  2'. Blemcnder, su11i-u. 
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I ' la int i fh rely upon C'. S., G9, and  contend t h a t  all < ~ d l n i n i s t r a t o ~  is 
\ r i thout  p o \ \ c ~  to make  p r i r a t c  sale of a n y  personal propcrty, of what-  
ever character,  unless :in order  of the  co111-t be obtailwtl nr therein pro- 
\ itled. Hrfcrc~llre to that s tatute  rcrcnl-. the esprcs4on  ". . . niap 
. . . obtain 2111 order to  hell . . ." Tile word "niay" as  used i n  
stntutcxs i n  i t i  o rd inary  scnse is  pcr~nissivc :mtl not rnandatorg. B e r f o ~  
1 % .  l i ' ec for ,  1% S. C., 618, 120 S. E:., 195. Thewforc ,  the  s tatute  is 
pern~i,ihirc, and  not  ~ n a n d a t o r y .  I t  ii nianifcst t h a t  i t  \ \ a s  enacted f o r  
the protection of adminihtr:ltors i n  making  private  salcs, a course n h i c h  
a n  a t l n ~ i n i ~ t r a t o r  ma?., but  is not  required to pursue. 

4. I n  the light of what  has  been said llcieinabow, the ans\ \er  of the 
defelidants J. R. Stokes and ,\lpl~o11so Rccd raiseh issues of fact  nliicli 
must  be submitted to  the jury.  

T h e  judgment 1)clow is rcvxxd and  the  caurc is renlanded f o r  fu r ther  
proccediligr in  accordance with this opinion. 

licrcrsed. 

STACY, C1. ?J., took n o  p a r t  i n  the co~isitlcration or  dceihion of this case. 

(Filed 2 March, 1938.) 

('artwags are  q~tnsi-public roads, laid out and designed principally for 
the benefit of indiridnals, and paid for by them, althonqh also intrnded 
to some cstent for p111)lic use, and cartways may be estnblislied solely to 
gire petitioning indiriduals accebs to :I public highway. 

2. Highway # 14: Constitutional Law # 16- 

The establishment of n cartnay inrolves the taking of private property 
by emirlent domain, and land therefor nlny not be taken without giving 
the owner notice and an opportunity to he heard, with riglit of appeal 
according to the due course of law. Pi. C .  C'onstitntion, -Lrt. I. sec. 3%. 

3. Highways 5 14: Statutes 5 lC)--Whrre private art does not provide 
constitutional proceclure for certain remedy, later general statute pro- 
viding such remedy is in force in the locality. 

(-'11. 40, Public-1,oc:ll Laws of 1'313, relating to h ig l~nays  in Madis011 
('ounty, does not provide :I const i tnt io~~:~l  ~nethocl for the establisl~ment 
of o:lrt\rays in the county in that it  fails to gire the owner of land sought 
to be taken for this purpose notice and an opportunity to be heard, and 
tl~c~rc~forc~ clt. 448, 1'nl)lic I,;~\rs of 1!131 ( C .  S., 383%-:iS3Si, prescril)ing gcn- 
o ~ 1 1  1:1\rs :111cl ( 8 0 ~ ~ s t i t u t i o ~ ~ : ~ l  l)roct~111ro for the t~s t : t l~ l i s l i~ne~~t  of cartways, 
is in force ;111tl clffcct in 31;1tliso11 Corlnty. :1nd t l l ~  rights of 1itig:tnts ill 
thc c~stal)lisl~~nrnt of c.:~rtn:~ys iu tile county sl~onltl bv controlled ant1 
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determined by tho lztrr ge~leral act. Rouo.8 1. .  1 ) t r r . i ~ .  212 S. ('.. 33, ritctl 
n l l d  tlistingnislletl ill that  thr private act npplic.nble to II;ty\vootl Co111lt.Y 
provitled n eollstitntiollnl method for the estal)liulin~c~~it of cnrt~vays ill 
that colulty. 

-IPPEAL by petitioner from .Tohnsfon, J., a t  Ko~en lbe r  Term, 1931, of 
MADI~OK-. Reversed. 

This was a proceeding for tlie establishment of a cartway over land of 
the respondent. 

The petitioner, in accordance with chapter 448, Public Lams 1931 
(C. S., 3835-3835), filed petition before the clerk of the Superior Court 
asking that  a cartway be laid out over the land of the respondent. Re- 
spondent filed answer in effect admitting the material facts upon wllich 
the petition was based, and asking that  the jury of view lay out only 
sufficient land for the petitioner's purpose and assess adequate damages. 
The clerk, from the pleadings, held that  a cartmay for petitioner o w r  
respondent's land mas necessary, reasonable and just, and appointed jury 
of view to go upon the land, lay off the cartway and assess damages. 
Upon the coming in of the report of the jury, the respondent filed excep- 
tions, on the ground of inadequacy of damages and improper method 
of laying out the cartway. The clerk confirmed the report of the jury 
and respondent excepted and appealed to the Superior Court, contending 
that  chapter 40, Public-Local Laws 1013, applied, and that t 11~  clerk 
was without jurisdiction and the proceeding void. 

Upon the hearing in the Superior Court, it  was held by tlie judge 
presiding that  chapter 40, Public-Local Laws 1913, and laws amenda- 
tory thereof were not repealed by chapter 448, Public Laws 1931 (C. S., 
3835), and that  the clerk was without jurisdiction, and dismissed the 
proceeding. The petitioner appealed to this Court. 

Calc in  IZ. E d n e y  for petit ioner,  appellant.  
,John H .  .McElroy for respondent ,  appellee. 

DEVIX, J. The only question presented by this appeal is whether the 
pertinent pro~is ions  of chapter 40, Public-Local Laws 1013, with refer- 
encc to cartways, are still in forcc and constitute the sole method for 
laying out and establishing cartways in Madison County. 

I t  was held by this Court in Rogers  v. Dacis ,  212 S.  C., 35, that 
chapter 448, Public Laws 1931, tlie general statute, did not have the 
effect of repealing chapter 119, Public-Local Laws 1023, with reference 
to cartways in  Haywood County, sirice the general statute contained no 
repealing clause, and the local statute was regarded as an exception to 
the public law. S c k e n c k ,  J., speaking for the Court in that case, said:  
"When the provisions of a general law, applicable to an entire state, are 
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repugnant to the provisions of a preriously enacted special law, applica- 
ble in a particular locality only, the passage of such general law does not 
operate to modify or repeal the special law, either in whole or in part, 
unless such lnotlification or repeal is p r o ~ i d e d  for by express words, or 
nriscs by necessary implication." 

The conclnsion reached in that  well considered case was based up011 
sound reason and. is supported by abundant authority. 13nt the decision 
in that  case was predicated 1111011 the finding that the loc,ll statute appli- 
cable to IIaywood County contained anlple and properly enforceable 
niaclliiiery and methods for establishing cartways in that  county. An  
examination of chapter 110, Public-Local L a w  1083, applicable to 
I-Iay~rood County, shows that  this local act required that the proceeding 
be conmenced by filing petition in  writing with the board of county 
coinmissioncrs, that  due notice be given those over whosc lands the cart- 
\ray is sought to be establiqhed, that  timely hearing be had before the 
board, with provision in the statute for appeal to thc Superior Court 
where the matter may be heard by the court and jury rle , loco.  

An examination of chapter 40, Public-Local Laws 1913, however, 
reveals that  the Xadison County act contains none of these safeguards 
to the rights of tlie parties and does not provide for the landon-ner a 
4 ( remedy by due course of law," as requirccl by Art. I, see. 35, of the 
Constitution of S o r t h  Carolina. 

The local statute applicable to Nadison County enacted a general road 
law for the county, created a board of road c:ommissioiici~s to administer 
it, and designated in detail their duties and powers. I11 section 18 of 
chapter 40 the board of road con~n~issioners were direl:ted to classify 
the roads of the county into four classes or divisions, the first three to 
be designated according to width and grade, and the fourth class to con- 
stitute and embrace "cartmays or roads not maintained by the public." 
Section 22 contains the machinery for establishing new roads by the 
board of road conimissioners, ('when it shall appear to them by petition 
or otherwise that  it is to the best interest of the traveling public to lay 
out and establish a new road," with provision for appointment of jury 
of view to assess benefits and damages, and for "appeal fi-om the finding 
of the jury to the Superior Court." These portions of the section ruani- 
festly apply only to public roads and not to cartways. The  only prori- 
sion as to method of laying out cartways is set forth in  the following 
portion of section 22:  "But when the road to be laid out, or  amended 
and relocated, is of third or fourth class, the board may in its discretion 
order :i jury of three freeholders," who, after being n3tified of their 
appointment, "shall meet a t  the time and place named in the notice, 
and after being duly sworn, proceed to lay out and locate said road, or 
amend and relocate, as the case may be, and report i n  writing to the 
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board issuing the  order, and shall a t  the same t ime a s v w  a n y  and  all  
damages accruing to a n y  person oyer  hose land the  said road IxisQeP, 
taking into consideration a n y  special benefits to the  owner. E i t h e r  
p a r t y  m a y  appeal  to  the  Super ior  Court ,  as  i n  t h i i  section prorided,  
on the  question of damages." 

Bv a n  amendatory act  the  nanic of the road board ~ r a q  changed to 
Madison County H i g h w a y  Commission, and by  chapter  529, Public- 
Local L a w  1921. this Conml is~ ion  n . a ~  a1)oli~licd and their  duties and 
powers veited i n  the  board of colmty commissioners. By chapter  343. 
Public-Loenl L a w  1031, the  1Tighn .a~  C o m m i s ~ i o n  for  l l a d i s o n  County 
~ v a s  created and directed to  act i n  place of the  board of county commis- 
sions i n  relation to  the h i g h m y  of the  c o ~ m t - .  I~,T chapter  145, Public  
Laws 1931, e x c l u s i ~ e  control of all  public roadq i n  the S ta tc  n.aq restcd 
i n  the  S ta te  Highn-ay Commission, and all  local road colnnlis.ions hy 
whaterer  name called or  h o n e r e r  created were abolished. But none of 
these local o r  general  statutes relate to  cartways i n  N a d i ~ o n  County.  

I n  Cooli 1 . .  T'ickers, 1 4 1  N. C.. 101. 53 S. F,., 740, i t  was said tha t  
c a r t n a y s  y e r e  rcgarded as  qunsi-public roads, and tha t  condemnation of 
private property f o r  s w l l  U Q C  hat1 been qnqtaincd only upon that  gronntl 
as  a valid exercise of the power of eminent domain. T h y  a rc  laid out 
on the application of part icular  i n d i ~ i d ~ ~ a l s  ant1 paid f o r  by thcln. ant1 

11 1011. a rc  designed primari ly  and  principal ly f o r  their  special acconi~nocl t '  
but  a r e  intended also to  some extent fo r  the use of the public. -\s tli+ 
tinguished f r o m  a public higllvay-that is, on? estahl i~l lcd am1 main-  
taincd by public authori ty  f o r  the t r a ~ e l i n g  p~tblic-a c8nrtn.ap i; a n a y  
established "for a person r h o  haq not tlic bcncfit of a p ~ ~ l > l i c  Iiiglin ay, 
and f o r  tha t  reason alone." 8. 7 % .  P1rrify. SG s. C.. GS1 ; TT'nrlicL. 1'. 

Lo~rmnt i ,  103 S. C., 122, 9 S .  E., 455;  Birrbcr i s .  Crri811, 158 S. C.. 345, 
'74 S. E.. 1 1 0 ;  S. 7.. Hnyriic, 160 S. C., 277, S4 S. I?.. 315. 

T h e  contest f o r  a c a r t n a -  iq between i n t l i ~ i d n a l i  ant1 i~ e o n d ~ ~ c t e d  
wit11 a ricn- of l r i m a r i l y  bcncfiting one to the  tletrimcnt of thc other, 
and the l a n d o n l ~ e r  xliose land is being taken is entitled to notice, oppor- 
tun i ty  to  be licartl, and ordinari ly  to a n  appeal according to t l ~ c  t l w  
course of Ian-. 
-\n act 11 hich permits a person to hc s~ummari lv deprircd of his rights 

other  t h a n  by t l ~ c  ordinary course of judicial procedure, cannot be 
upheld. T h e  propr r ty  of a person m a y  not be takcn againi t  hi.; n-ill f o r  
the benefit of anotlicr without giving liim a d a y  i n  conrt.  S o t i c e  and 
opportuni ty to  be Ileard a r e  funtlamcntal.  7,711~1irr ('(1. 7.. ,CIH ilh , 146 
N. C., 190, 59 S. E.. 653: Illurlt1rrt~)~ 1%. C n r i ~ r ,  1SS S. P.. 615, 125 
S. E., 409;  J lwi rc r  1 % .  T7rtlX., 204 s. C., 1S6, 167  S. E., 639;  Rcnuforf  
Coltnfy 1%. N n p ,  20'7 S. C., 211, 1'76 S. E., '753; Lc.xitiqio11 1 % .  L o p l ~ ,  
210 S. C., 196. 183 S. E., iGG; Simon 7%. C'rirff, 182 LT. S.. 42'7; Truer 
1 . .  ( 'o r r igc t~~ ,  257 r. S., 312. 
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I n  C'ook 1.. 17ic-Xers, 144 N. C., 312, 57  S. E., 1, cited with approval  ill 
l l rowti  2'. Xoblc! l ,  192 S. C'.. 470, 135 S.  E., 304, FValker, J., s a i d :  
"Whether there is sufficient reason, ander  all  the  facts  a n d  circumstances 
of the caw,  fo r  establishing the  car tway is clearly a qurstion f o r  the  jury 
to  detcrriiinc, 111ltler p r o l ~ e r  iiistruc~tioiis fro111 tlie court." 

I t  is apparen t  tliat rights regartled as  funtlaiiicntal :ire not accorded 
in the p r o c e d ~ ~ r e  f o r  l ay ing  out aiid r.tnhlishing car tways prescribed by 
cliapter 40, Public-Local Laws 1913, cvcn if' tlie meager provisions as  to  
"third a i d  four th  class roads" refer  to  cartways nt a1 , a i d  hence the  
Irarncd judge n a ,  i n  c r ror  i n  ru l ing  tliat petitioner \vas relegated to  
that  act  as p r o ~ i t l i n g  t l ~ c  w l r  iiietliocl of 1 ) rocwlu i~~ .  I t  follo\i> tha t  
clinptw 44S, Publ ic  L a w  1031, prescribing general l a n s  and  procedure 
fo r  the e s t a b l i s h ~ i ~ e n t  of ca r tnays ,  was and  is i n  f o r w  and  effect i n  
3fadison County and  should control the detcwriiiiation of the  right5 of 
the l i t igants  ill the  instant  case. 

Thr judgilicnt of the Super ior  Cour t  is r c ~ c r s e d  a1 (1 tlie cause rc- 
ii~antlcd f o r  f u r t h c r  proceedings under  the statutes l i t re in held to bc 
applicable to  this case. 

lie1 ersed. 

(Filed 2 JIarcli, 193s.) 

1. Automobiles 3 1%-Evidence held not to show that condition of truck 
or fact that it was overloaded proximately caused injury. 

Plaintiff cmplo~ee's allcgat~oil and eridenw tended to ,11011 that he 1 ~ x 5  

injured when lic fell from a statiomry truck as  lie wa\  c~tt(bnlpting to 
replace a sncli of corn which hat1 fallen off. There n n s  no c~ idence  that 
tlie contlitiol~ of tlie truck or tlic. fact that it Iva5 overloaded contributed 
to or prosinintely caused him to fall. IItltl: Plaintiff's allegntion and 
evidence that the trnclr was overlondrtl and in disrepair rrre immaterial. 

2. Appeal and Error 5 37d- 
The vertlict of tlic jury on coliflicting evidence is t o ~ ~ c l m i v e  in the 

absence of error of lam in the trial. 
3. Appeal and Error 3 4721- 

,\ new trinl fur ilcwl~' discorcrcd evidence will not Iw :lllo\red i n  the 
Snprerne Court wlicn the cridcnce relied on is immaterial in ilctenni~li~ig 
tlicl ultimate rights of the parties. 

APPEAL by  plaintiff f r o ~ n  ~ J o h r ~ s f o t i ,  J., a t  S o r e m b e r  Civil Term, 
1937, of B T T N C ~ ~ I B E .  N o  error. 
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This  iq a civil action ilistitutcd by tlic plaintiff, all cit~ploycc of thc~ 
defendant G. l3. II i l l ,  to  rccover f o r  pcrsonal injuric.: snstainetl 011 

25 5lay ,  1936. T h e  plaintifi ,  : i ( ~ ( ~ o i ~ \ ~ ) a ~ i i ( ~ ( l  by 11i. ~ ~ x p l o ~  t t v ,  11 a -  tlri\ ing 
a t rnck loaded n it11 corli fro111 the ~ : I ~ I I I  of the tlefcntlant I l i l l  ill I1rntlc1~- 
son County to  ,\slicvillc, S. C. One of tlie sacks of corn fell off the 
truck. The  plaintiff stopped a i d  the d ~ f ~ i d a n t  H i l l  t l i lwtcd him t o  go 
hack and get the sneak of corn and rchplnce it  on the truck. - \ f t ~ r  1)utting 
the sack of corn on the t 1 ~ c . k  tllc plaintiff clinihecl up on tlie lef t  running  
board a 1 ~ 1  fcnder of the t r u r k  f o r  the purpose of so adjust ing the w c k  uf 
corn t h a t  it  v,-ould not aga in  fal l  off. H e  slipped a i d  fell  juqt as  the 
defentlant M'. 31. Smatllers v a s  dril-ing his car  by the  truck. I I c  nas 
h i t  and injurc,tl by the ca r  of thc dcfendant Smatl~er..  F r o m  tlic fall  
and his contact nit11 the  cLar of the tlcfentlant Sl t~nt l icr-  llc \ u f f t w t l  
v r i o u s  in jury .  

Plaint i f f  alleges tha t  the  defendant llIill was ncgligtnt i n  tha t  11c had  
said t ruck overloaded; tha t  he  had  the sacks of corn pilccl ou the t ruck 
higher  t h a n  the  side boards of the same and refused to permit the plaill- 
tiff to  tie said sacks donl l  ro t h a t  t h y  no111d not fal l  off, althongli tllc 
plaintiff rcquc-trd to  be permitted to  do s o ;  t h a t  w i d  dcfciitlant f a i l d  
to furnis11 the  plaintiff wi th  sufficient help to  llantllr wit1 -nvk of corn, 
~ ~ h i c l l  x i s  too heavy f o r  one mal l ;  t h a t  the w i d  t ruck  TI a <  not 1)rol)crly 
equir~l)cd and n a s  not i n  prupcr  co~iditioli  to 11aul h e n r y  loatls: and tha t  
the defendant H i l l  ordered h im to climb u p  on the running  lmard ant1 
fender  of the car  to  adjust  the w c k  of c o ~ x  whicli had fallcn of?. 

I I e  alleges tha t  a f te r  he  had  fal lcn ant1 --as lying i n  the  ~i i iddle  of the 
road the defmidant S n ~ a t h e r a  carelesslg and  negligently failed to prop- 
erly observe ant1 Ere the plaintiff i n  his place of t la i~gcr  and pcril, Sailed 
to  keep hi?  automobile under  proper control, failed to  g i ~ e  proper war11- 
ing, and failed to  stop h i<  car  heforr i t  \ t ruck the 1)laintiff. 

T h e  plaintiff alleges t h a t  the nry+gcnt acts of tlie trio tlefcndanti 
n ere c o ~ ~ e ~ ~ r r ~ r i t  and prosir~iately c~a~lrct l  plaint iff's i n j u r i ~ s .  

T h e  defendant E l l  allcged and offered evidence tending to zliow t h a t  
he  did not  order  the plaintiff to climb up on the  fender of the auto- 
nlohile, a i d  the plaintiff did qo n-itllout his knonlcdge or  d i iwt ion ,  and 
tha t  act of the plaintiff was ro lun ta ry  a d  unnecessary, a.; the sack of 
corn had already been rcplacctl on the truck. T h e  defendant Snlatliers 
alleged and offered eridcnce tending to show t h a t  the 1)laintiff fell off the 
t ruck ju+t  as  he, Smatllers. na ;  dr iving by, ant1 tha t  the 1)laintiff fell 
agai11.t the Snlatliers ca r  a t  a t ime nntl unilcr c i rc iun~tanccs  ~ r h i c h  made 
i t  imposiiblc f o r  t l ~ c  dcfendant Sr~iatlic>rs to avoid the collision. 

T h e  i*.ucs of negligence as to eac.h of the tlefcndants ~uhmit tecl  to  the  
jlli.,-,- ~ \ < ~ r c ,  c ~ ~ i s ~ \ t > r ~ t l  ill t11c ~ l t t g a t i ~ t ~ .  F ~ O I I I  , j u ( l g ~ ~ t ~ ~ ~ t  t11~wo11 i l l  f a ~ o r  
of the tlefcndants the  lain in tiff appealed. 
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I'LR CURIAM. T l ~ i s  cause is oiie essentially of fac t ,  and  the facts  
have I)een found by tlw jury a d ~ e r s c  to  tlic ljlaiiitiff, w ~ d e r  a c.l~argc. 
which ful ly  presented the  evidence and  the  law ar is ing thereon to the  
jury. 

T h e  ilegligci~cc, if ally, of the  defendant  l l i l l  pr ior  to tlic t ime the 
t ruck stopped 011 t l ~ c  higliway is inimatcrial.  T h e  evicleilce fai ls  to dib- 
close t h a t  e i ther  the coldi t ion of the t ruck,  or the fac t  tiiat i t  was o ~ c r -  
loatled, i n  ally inaiiiler contributed to  o r  proximately caused the fal l  of 
tlic plaintiff. Tlic only mater ial  allegation of negligence on the evidence 
i n  this  case against t h e  defendant H i l l  is the allegation t h a t  said defend- 
a n t  directed t11e plaintiff to  cliilib u p  on the fender  to  adjust  tlle coril. 
Tlie j u r y  has  f o m d  the  facts  oil this  allegation adversely to  tlic plaintiff. 
Tlic j u r y  has  like\vise foulid tha t  tlie plaintiff failed to  :;ustaia his nlle- 
gations of negligence as  to the  defendant  Sinathers. 

We have esai~iilietl  all  of the  a&nments of e r ror  of the plaintiff and 
fii~tl  ill none of then1 s~ifficient cause f o r  dis turbing tlie verdict and 
j uclgnlent . 

Motion f o r  new t r ia l  f o r  newly discovered evidence has  been filed. 
Tlic i i t ~ l y  tliscovercd evidence relied upon by tlle plaintiff n o u l d  t m d  
to i i n p a c l ~  and  fals i fy the  tcstiinony of ~ v i t n e ~ s e i  a.; to  circumstances 
under  wllicli tlic t ruck was loaded, and  to show t h a t  tlie defendant Ui l l  
was i n  fac t  present a t  the tiine the  t ruck  \ \ a s  loaded. This  evideiwe. 
under  the facts  i n  this case, n o u l d  i n  a n y  event be immaterial.  I n  tlle 
judginr>nt below there is 

S o  error .  

T H E  C O U S T T  O F  J IADISOS m u  T I I E  TOW'S O F  H O T  SPRISGS r .  
Ci\TIIOLIC SOCIETY O F  RB1,IGIOUS ASD L I T E R A R T  EDUCATIOS ,  

311d 
JAJIES E. RECTOR,  ISTI.:R\~SER, T. T H E  T O W S  O F  I I O T  S P R I S G S .  

I~ESPOSDENT. 

(Filed 231arcl1, 1938. ) 
1. Trial 5 3 s  

A party desiriuy illore specific i~~strnct ions on subordinate features of 
the charge m ~ ~ s t  aptly tender rtqnest therefor. 

3. Attorney and Client S 9: Appeal and Error S 37d- 
l'lic amom~t  :~llo\vcd by tlw jury's rerdict in all uctio~; by ~ I I  a t towry 

to recover upon qrtrrtrtum r,rc,ritit for services rendered is c:ouclusire in the 
nl)scwx of :I sl~on-ing of prejudicial error oil tlie trinl. 
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J l a ~ ~ s o x  COUNTY 2). CATHOLIC SOCIETY and RECTOR v. HOT SPRISGS. 

3. Appeal and Error 9 38- 
The burdell is on appellant to show prejudicial error, as the presurnp- 

tion is against him. 

APPEAL by intervener James E. Rector from Johnston, J., and a 
jury, a t  September Civil Term, 1937, of RIADISON. SO error. 

I n  an  order and decree a t  February Term, 1937, by Sink, J., in the 
above entitled cause is the following: "The petitioner James E. Rector 
is ordered and directed to file with the town of Ho t  Springs, or their 
attorney, within ten days, a complaint setting forth his account, and the 
town of Ho t  Springs shall file with the said James E. Rector, or his 
attorney, within ten days thereafter, an  answer setting forth any alleged 
defenses that  it may have to the same. This order and decree is con- 
curred in, approved, and consented to by each and every party to said 
litigation." 

James E. Rector, the intervener, in accordance with the order and 
decree, filed a complaint against the town of Ho t  Springs alleging it 
was indebted to him for services performed as an  attorney in certain 
tax suits involving the taxing of the Catholic Society of Religious and 
Literary Education, owning some 165 acres of land and more than 22 
pel3 cent in value of all taxable real estate in Ho t  Springs. The said 
Rector alleges in part  that  he "is justly entitled to be compensated for 
his services on the basis of customary charges for similar services, and 
by rir tue of his contract for a contingent fee and by operation of law, 
he is the equitable owner of an undivided one-fourth interest in said 
recorery of $4,295.66, or of the sun1 of $1,073.91, out of the funds paid 
into this court by the defendant Catholic Society of Religious and 
Literary Education, pursuant to the judgment herein rendered. 

"Wherefore, petitioner humbly prays that  by an  appropriate order, 
judgment and decree of the court, he be adjudged to be the owner of 
one-fourth interest i n  said judgment of the funds paid into court by the 
judgment debtor, and that  he have and recover of the plaintiff town of 
Ho t  Springs all such other, further and different relief as to the court 
may seem just and equitable." 

The defendant town of Ho t  Springs answers in  pa r t :  "That since the 
filing of the conlplaint in this action respondent the town of Ho t  Springs 
has paid the said James E. Rector considerably more than his serrices 
actually amounted to. That  since the intervening of the said James E .  
Rector in this action a voucher was issued to him for the balance claimed 
by him for his services, i n  the sum of $95.88, marked 'Payment in full 
for services in connection with Catholic Tax Suit.' That  the said 
James E. Rector endorsed said voucher and obtained cash for same; 
that  as hereinbefore alleged the respondent the town of Ho t  Springs has 
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paid the said Janles E. liecator $1,600 for his ser\ices in connectiol~ with 
the collectio~l of t:lses f r o ~ n  the Catholic Society. That  this rcspondei~t 
is not indebted to said Jar~les  E. Rector in ally :rllloul~t nhatsocver." 

r 7 I l ie  intervc>i~er liector made motions in apt  time to strike out certain 
parts of the ansncr RS impinging C'onsolidatecl Statute,. 519 ant1 537. 
P a r t  was itricken out. Those lcft we do not think prejudicial. 

The follouii~g isiuc wat submitted to the jury mid the ansuer thereto : 
"1. I s  the defei~dant the town of IIot  Springs indebted to the plaintiff 

James E. Iiector, i~ilcl if so, in ~ h a t  a i l~oun t?  -1. '$50 00.' " 
Judgment I\ as rendcretl on the verdict. The intervener Rector made 

numerous c s c c p t i o ~ ~ i  a i d  a i s ig~ i l~~c i l t s  of ~ r r o r  and nl)l~calcd to  the 
Supreme Court. 

J .  S c r o o p  S i y l e ~  trtctl . J ( I I I ~ ~ ' s  I$. I i cc Io t ,  ill propritr ~ ~ ( ~ t h u t c c ~ ,  f9r i t l t ~ l -  
vener  Rec lor .  

12obcds  Le. l l trley citltl .Jol~11 11. -lIcElro!j for f o l r ~ l  o j  IIot Spring.\. 

PI~R CVKIAM. 111 the case of C'ctfltolic S o r i c l y  c. G'c11tt.y. 210 N .  C., 
5'79 (550), tllii C'ourt held : "I t  i, allcgrd in tllc coniplai~lt tliat the 
plaintiff is a eorl)oration organized 1111dcr tl~c, lavb of tlie State of 
Louisiana. I t  is tl~crcforc a foreign corporation, a d  for that  reason 
its property, real a d  persoiial, iituatc ill this State, although held and 
used esclusirely for religioub, educational, or charitable purposes, is not 
exempt from t:rxation under tl~cx proviuions of C. S., 7971 ( I ? ) ,  and 
. S., 9 ( 1 )  Sve C. S., 7971 (hi'). E:lch of these statutory lrro- 
vi>io~is n-a5 in force 2 1 1 d  effcet tlluing tlic years 1925, 1929, 1930, and 
1931." 

Tlle intervener Iiector in the above case appeared for the defendant 
and sustained the town's right to tax the Society. I11 the present action 
liector claiins the tow1 owes 11im the sum of $1,0i3.91 for services 
rendered in tax suits. This the town denied, and answered tliat it  "is 
not indebted to said James E. licctor i n  any aillount vhatsoever." We 
do not think any of the escel)tions and assigilnlents of error made by 
Rector can be sustained. The theory of the trial ill the court below 
was on qutrttlunl t i terui f .  The dcfendaiit tow1 of l l o t  Springs con- 
tended that  the former case on appeal in this Court settled the izsue 
that  the Catholic Society ~ v a s  liable for the tonn tax :il~tl tl~c'w cw111(1 IK~ 
no controversy about the t a s  thereafter. The court below, we think, 
fairly charged the lan applicable to the facts and on the whole record 
can see 110 prejudicial error in the charge or on the trial. The court 
below told the jury:  '(Tlie plaiiltiE contends that  he had no contract 
whatcver n it11 tlic ton 11 of I Io t  Springs about tlie handling of tllii ease 
in which he iq suing. That  being so, the court charges you that he is 
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entitled to recover, if entitled to recover a t  all, upon the theory of what 
is known in law as quantum meruit. That  is asserted in the Old Bible 
tha t :  'the laborer is entitled to his hire.' I t  means as much as he has 
earned, that  is the thought of the law. And the court charges you that  
where a party is to mork, if an  individual or a corporation approaches 
an attorney and asks him to handle certain business matters for him or 
i t  and nothing is said about the amount or the method of his payment, 
then the law raises the presumption that  there is a contract between 
them and that  the person or the corporation employing the attorney will 
pay liim a reasonable amount for the services which are accepted and 
rendered. And that  is not only the law in the case of an attorney, but it 
is tlie law in all matters of contractual relations. I f  you employ a 
doctor, and there is no agreement as to compensation, the law implies 
that you are going to pay him a reasonable amount for his services 
renclered during your required employment of him to do your work; the 
law steps in and says i t  is implied, i t  is understood you are going to pay 
a reasonable amount for his services." 

The intervener made no objection or exception to the above conten- 
tion or charge of the court below. I f  the intervener wanted more 
specific instructions on subordinate features he should in apt  time have 
tendered a request for same. The town of Ho t  Springs in its brief says: 
"I t  is true that  these checks referred to by the appellant (Rector) did 
not shorn payment to the appellant for services in the instant case, but 
they do sustain the appellee's theory of the trial, to wi t :  That  the appel- 
lant in five previous suits had established the appellee's right to impose 
taxes against the Catholic Society and had been paid for these services. 
That  having established this right to impose this tax, that  the fore- 
closure of these tax sale certificates involved no more mork or labor than 
the other certificates for which the appellant was being paid $4.00 each. 
Also, as stated previously in this brief, the entire theory of tr ial  in the 
lower court was that  the appellant having no contract of employment, if 
entitled to recover a t  all, was so entitled upon quantum meruit for 
services rendered." 

The j u ~ y  rendered a verdict of $50.00 for the intervener. The burden 
is on the appellant to show prejudicial or reversible error and the pre- 
sumption is against liim. We see in the judgment 

S o  error. 
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(Filed 2 March, 1938.) 

Master and Servant jj 2 1 b P l a i n t i f f  must  show t h a t  relation of I I I R S ~ C ~  and 
servant  existed in respect t o  t h e  very transaction causing injury. 

Sonsnit 11cld prope~ly granted upon e\idence t'l~ding to s l~ow t11:lt 
plaintiff was negligently injured by  ilefendmt's employcse n llilc he \ \a< 011 

his \ray home from work after tlie defendnnt employer', placc of 1)usi11c% 
had closed, since plaintiff is uildcr duty to s11o\5' t h l t  the rclutlon of 
master and serrant csistetl a t  the time of, and 111 respect to, the rcry 
tmnsnctioil out of wliich tlic injury arose in order for t11~ tloctrine of 
rcspo?~dcnt superror to apply. 

,IPPEIL by plaintiff f r o m  E r r i ~ i ,  iS'pccict1 J irdge ,  a t  13cptenibcr Tcrin. 
1937. of HAkrn-oo~.  .yffirmecl. 

A t  about 9 :30 o'clock on the  night  of 27 J u l y ,  1935, the  plaintiff,  a 
young woman. n h i l e  crosqing ITaywood Street  i n  Waynesrille,  n as r u n  
into and  injured by a birycle r idden by  I l u p h  Gaddy, a mcqsenger boy 
employed by the  dcfendaiit. T h e  bicycle llacl 110 1ight.s or bell or other  
warn ing  device, and  g a l e  none. T h e  plaintiff before sl a r t ing  across t h e  
street had  stopped a t  the  curb, looked both wags, and  listened, and seeing 
nothing coming, v-alked almost to  the  center of the  street before being 
struck. She  did not Ilea? or see the bicycle and  did nc t  know u l i a t  had 
happened un t i l  she regained consc io~~sness  some t ime a f te r  the  collision. 

T h e  defendant closed its ofice a t  9 :00 o'clock on t h a t  night ,  and I I u &  
Gaddy, the  nlessengcr boy, n.as on his  v a y  home. 

Lonnie P o u n t ,  n-itncss f o r  plaintiff, tchtified: "Thc. TTe*tern T-nioii 
office i n  1935 clohed a t  9 :00 o'clock, and  I was on d u t y  un t i l  then. 
H u g h  Gaddy  took m y  place as messenger boy." T h e   evidence was also 
to the effect t h a t  defendant  sold the  mcs~el iger  boys the  bicycle> the: 
rode and  the equipment and the  defendant 's messcngc~r boys, n h e n  on 
duty, n e r e  required to n e a r  a miiform and cap. 

At  the  close of plaintiff's e ~ i d e i ~ c e  the  defendant made  n motion f o r  
judgment as  i n  case of nonsuit.  C. S., 567. T h e  court helon- granted 
the motion. T h e  plaintiff escepted, assignccl error .  and al)l,caletl to  the  
Supreme Court.  

,Tohnson (e. X e d f o r r l  for  p lain  f i ff. 
Frr t~ i c i s  R. S f ( / r l i  rtnd A l f r e d  S .  Ilczmnrtl  for dcfe~rrltsnt .  

PI:R CCRTAM. W e  see n o  e r ror  i n  the  c30urt below gran t ing  tlw non- 
suit. Tliere \ \ a s  n o  sufficient eridence to  be submitted to  the  jlwy tha t  
H u g h  Gaddy, a n  employee of defendant, n as about his  master's business 
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when lle injured the plaintiff. H e  qui t  his work and  was on his way 
home and there is n o  eridence tha t  lie was on d u t y  or  t h a t  the  bicycle 
T V R ~  b e i ~ i g  11qe(1 by Gaddy i n  tlie defendant's business a t  the t ime of the 
collision with plaintiff. TTe th ink  this case is s imilar  to  Lircrn~,r lz  1.. 

Clitzc. " 1  S. C., 43 (45).  
''TTllere one person is sought to  be charged n-it11 the ~iegligcnce or 

~vrongdoiiig of another, the doctrine of re spondcn f  super io r  applies only 
when the  relation of master  a n d  servant  is  s1101rn t o  exist between the  
~vrongtloer and  the  person qo sought to  he charged, a t  the t ime of and in 
respect to  the very t ramact ion  out of ~ r l i i c h  the  i n j u r y  arose. T h e  fact  
tha t  the former n-as a t  the  t ime i11 the gcaeral er i lplopient  and p a y  of 
tlie la t tcr ,  docs not ~icccsqarily makc tlic la t tcr  cliargcablc." 1 l 7 y 1 / i ~  
1 , .  l ' ( l l ~ t ~ ( > r ,  137 x. Y.) 24s. 

F o r  the  r e a ~ o n s  giren,  the jlidginelit i n  tlic court helow is 
Affirmed. 

I I U R D  S J I I T I I  r .  C I I A R L I E  SOJIEI1S,  ( ;OIiI)OS F I i A i S I i I , I S .  I?. 1.:. 
HODGI.:S, ~ s n  0. I,. S L A T T O S .  

(Filed 2 March, 1938.) 

I'rocess 9 16: Principal and Agent 9 10- 

1Cvitlciic.c that defclitlnnt copartncrr al~thorized and ratified tlic act of 
tlirir c.lcrk ill sn.carilig out a warrant for plaintiff for tlie purpose of 
c.ocrc.ing hiln to pay n civil debt owed 113 plnintiR to the firm, h(. ld snffi- 
vicnt t o  Ilc. wbmittrd to the jury. 

A P P E \ L  1)y 1)laintiff f r o m  l l i ~ . e ~ z s ,  J., a t  X o ~ e m b e r  Term,  1037, of 
Roc~;rscrraar. Rewrsed .  

This  is a n  action brought by plaintiff against tlic defendants as joint 
tort-feasors f o r  ~na l ic ious  prosecution and  a b u w  of 11rocess. 

T h e  tlcfelidants Gort lo~i  Frankl in ,  E. E. I-Iodgcs, and  0. L. Slayton 
Trere partners  011 13 S o ~ c n i h c r ,  1936, doing business under  the name of 
Frai ikl in  Grocery ( 'oni~jaiiy. ('harlie Soniers was a clerk i n  the store. 

"Tliat on 23 S o w ~ l l b e r ,  1936, plaiiitiff was indebted to the  Frankl in  
Grocery Company ill the sum of $6.76, which lie liatl been unable to pay 
because of espclisos wliicli l ~ e  had to meet iiicident to  tlie illness a i d  
death of his baby. 

"That  011 23 Sol-ciilbrr, 1036, Charl ie  Sonici-s went hcforc J. 11. 
Stultz, justice of tlic peace and  clerk of tlie recorder's court  of Leaksrille 
Township, and  slvore out a w a r r a n t  against H u r d  Sliiitli charging tha t  
lie did ' ~ ~ ~ i l a w f u l l y .  ni l l ful ly  and feloniously obtain goods fro111 the 
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Franklin Grocery Company by false pretense by stating to them that  he 
had a job and mould pay for same when he received pay on the meek-end.' 
That  under said va r ran t  plaintiff was arrested on 24 November, 1036, 
by Nonroe Stultz, deputy sheriff, and was held in custody until he 
secured bond in the amount of $300.00. 

"That on 27 November, 1936, when the case of 'State v. Hurd  Smith,' 
charging false pretense, came on for trial in the rclcorder's court of 
Leaksville Township the solicitor of said court, Mr. Harvey Fitts, an- 
nounced to the court that  the State could not make cut  a case against 
Hurd  Smith and that  the State mould take a no l .  pros.  Whereupon the 
court instructed the clerk to enter a 7102. pros.  and the case mas dis- 
missed. 

"That in swearing out said warrant  r~gainst I Iurd  Smith, Charlie 
Somers was acting as the agent and undw the direction of defendants 
Gor(lon Franklin, E. E. Hodges, and 0. L. Slayton. 

"'Chat the defendants caused said warrant  to be issued and plaintiff 
to be arrested under said criminal process for the purpose of coercing 
him into paying a civil debt which lie was due the Franklin Grocery 
Company and not because plaintiff had violated any criminal law. That  
the purpose of defendants was not to bring an  offender to justice, because 
plaintiff had violated no criminal law and was not guilty of any false 
pretense in securing the credit for $6.76, but the sole purpose of defend- 
ants i n  securing the warrant  for H u r d  Smith was to force plaintiff to 
pay a civil debt to the Franklin Grocery Company, and that  said mar- 
rant  was sworn out without any probable cause w h a t e ~  er. 

"That the action of defendants was a malicious l~rosecution and a 
malicious abuse of the criminal process of the State of S o r t h  Carolina. 
That  said abuse of process and malicious prosecution ,greatly humiliated 
the plaintiff, caused him great embarrassment and muvh mental anguish. 
That  plaintiff had never been arrested hefore and said arrest greatly 
injured and damaged his character and standing i l  the community. 
That  by said abuse of process plaintiff has been actually damaged 
$3,000. 

"That defendants were angry with plaintiff because he had been 
unable to pay the sum of $6.76, and that  their actior in having a war- 
rant  issued for him was wanton, willful, and malicious and in utter 
disregard of the constitutional rights of this plaintiff as a citizen of 
S o r t h  Carolina. That  for said willful, malicious, and intentional vio- 
lation of the rights of plaintiff he is entitled to reccver punitive dam- 
ages in the sum of $2,000. 

"Wherefore, plaintiff prays judgment against the defendants, jointly 
and severally, for $3,000 compensatory damages, for $2,000 punitive 
damages, for the cost of this action, and for such other and further relief 
as to the court may seem just and proper." 
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The defendants denied the material allegations of the complaint. 
At the close of plaintiff's evidence, the defendants i n  the court below 

made a motion for judgnwnt as in case of nonsuit. The court belo~v 
granted the motion as to all the defendants except Somers. The plain- 
tiff excepted. Upon the ruling of the court the plaintiff took a volun- 
tary nonsuit as to Somers and made exceptions and assignments of error 
and appealed to the Supreme Court. 

S h a r p  & S h a r p  for plaintiff'. 
Glidewell  R. Gl ideuvl l  and  J .  H a m p t o n  Price  for defendants .  

PER CURIAM. The law as to what is malicious prosecution and abuse 
of process is fully set forth in Led ford  v. S m i t h ,  212 N .  C., 447. 

The sole question on this appeal i s :  Was the evidence in the court 
below sufficient to be submitted to the jury as to all the defendants! 
We think so. I t  is taken in the light most favorable to plaintiff. R e  
think that  by analogy this case is somewhat similar to C'olvin v. L u m b e r  
Co., 198 N .  C., 776. We mill not set forth the evidence in detail as the 
ease goes back to be tried in the court below. The probative force of 
the evidence, including the circumstantial evidence, was not strong, but 
sufficient as to authorization and ratification to be submitted to the jury 
as to all of the defendants. 

Fo r  the reason given, the judgment of the court below is 
Reversed. 

STASDARD FEIITILIZEII COJlPANY r. W. 11. WHORTOS, GERALD V. 
TVHORTON, A N D  BETTIE E. WHORTOS. 

(Filed 2 March, 1938.) 

Judgments 23- 

Defendants duly s e r ~ e d  with summons are not entitled to set aside a 
judgment by default final for surprise or excusable neglect because they 
had no notice that the case was calendared for trial and no notice of the 
trial. 

APPEAL by defendants from Johns ton ,  J., at  June  Term, 1937, of 
MARTIK. Affirmed. 

Motion to  set aside verdict and judgment heretofore rendered in the 
cause, on the ground of inadvertence and excusable neglect. From an 
adverse ruling defendants appealed. 

Coburn & C o b u r n  for plaint i f f ,  appellee. 
Z. V .  R a w l s  for defendants ,  nppel lnnfs .  



212 IS T I I E  S U P R E M E  COURT. [213 

Pr:x C u ~ ~ ~ i a r .  The court below fomid the material facts as follovs: 
Summons was issued 16 February, 1935, and duly s e r ~ e d  on defendants. 
Tlie complaint set out a cause of action for debt eridenced by a note 
secured by a mortgage oil certain pcrsonal property, ant1 plaintiff asked 
for the poswssioi~ of the property for the ~nwpose of ~cnforcing its lien. 
S o  answer was filed, and a t  September Term, 1935 of the Superior 
Court of Martin County tllere \\as verdict and judgment for ])laintiff 
for the balance of its debt ($385.03)) and the plaintiff was adjudged 
entitled to the possession of the described p rope~ ty .  Defendants are 
residents of Panllico County and had no actual notice that  the case was 
calendared for tr ial  or of the trial, a i d  tlw personal property was a t  the 
time of issuance of summons in Panllico C'ounty. 

On 15 Xarch,  1035, defendants instituted an  action in Pamlico 
County against plaintiff i n r o l ~ i n g  the same subjcct matter, and secured 
restraining order restraining tlie plaintiif herein from foreclosing its 
lien on tlie described personal property. When the case in Pamlico 
County came on for tr ial  there a t  April Term, 1937, upon adini~sioiis 
by counsel for  plaintiff and defendants, that  the matters i n v o l d  there 
n e r ~  the same as those in the Martin County case, tlie p r e d i i i g  jndgc 
there (Frizzelle) tlismissed the actioii, but by colise it the re;training 
orJer was continued, pending the decision of this motion in Xar t in  
CountJ.. 

Upon these facts tlie court found that  tlefciidants m r e  not taken 
surprise aild hare  not shown cscusable n~glec t ,  a i d  their motion to sct 
aside judgment was denied. 

The facts found by the judge of the Superior Court are sufficieut to 
sustain the judginent and his ruling  nus st be 

Affirmed. 

CORA EDWARDS, ADIIISISTRATRIS OH' NARIOS EDWARDS, DECEASED, v. 
SOUTHERN RhILWL4T COJIPASP AND OTHERS. 

(Filed 2 March, 1038.) 
Carlaiers § 22- 

Sonsuit l ~ c l d  proper in action against railroad coxrpany upon evidence 
showing that intestate was a trespasser upon a trail1 and fell therefrom 
to his death, n-ithout evidence that his fall was caused by m y  wrolgful 
and willful act of the railroad conipany or its employ6m. 

,~PPEAL b j  plaintiff from Sink, J., at October-Sov~~mber Term, 1937, 
of SIVAIS. Affirmed. 
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This is an  action to recover damages for the wrongful death of plain- 
tiff's intestate. 

-It the elosc of the evidence for the plaintiff, tlie defendants moved 
that the action bc dismissed by judgment as of nonsuit. The motion 
was allowed by the court. 

From judgnient dismissing tlie action, the plaintiff appealed to the 
Suprenic Court, assigning error in the judgment. 

E c l ~ i x r d s  Le. Lea fherwood  for plaintif f .  
J O ~ P S ,  1170rcl Le. Jones  and I T T .  T.  J o y n e r  for de fendan f s .  

PER Cun~aar .  This action was heard in this Court a t  Fall  Term, 
1937, on the appeal of the defendant Southern Railway Company from 
an order of the Superior Court of S x a i n  County, denying its petition 
for the reilloval of the action from the Superior Court of Swain County 
to the United States District Court for the Kcstern District of North 
Carolina for trial. The order was affirmed. See Etiwcrrcls v. R. R., 
212 S. C., 61. 

At the trial of the action in the Superior Court of Swain County, all 
the evidence showed that  a t  the time plaintiff's intestate fell from the 
defendant's train, he was riding on said train as a trespasser. There 
was no evidence tending to show that  his fall from defendant's t rain was 
caused by any wrongful and willful act of the defendant Southern 
Railway Company, or of any of its employees. The judgment dismiss- 
ing the action is affiriiietl. Sec IItr i /ey P. R. I?. ,  1-10 S. C., 169, 62 S. E., 
SS3; I I u y e s  t*. R. R., 1-11 K. C., 195, 53 S. E., 847; Cook 2%. R. R., 128 
S. C., 333, 38 S. E., 925. 

Affirmed. 

ROBERT COLEP v. ATLASTIC COAST LINE RAILROAD COJIPASY. 

(Filed 2 March, 1938.) 

Railroads 5 9-Evidence held to show contributory negligence as matter 
of law on part of pedestrian struck a t  grade crossing. 

E~idence that plaintiff loolicd in both directions before going upon defend- 
ant's northbound track, but stood there without further precaution while 
he watched a train pnss on the southbound track, although in full posses- 
sion of his faculties, a i ~ d  was str~lcli and injured by a train approaching 
on the northbound track i s  7wId to disclose contributory negligence 
barring recovery as a matter of law, even conceding that the train that 
struck him was being negligently operated at an excessive speed without 
proper signal of its approach to the crossing. 

C ~ . m ~ s o a ,  J., dissents. 
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,11~1~~ar,  by plaintiff from TT'illin~ns, J. ,  at  Octobei- Term, 1937, of 
R T 1 ~ r o s .  

,lc.tion to recover damages for alleged ptmonal injury. 
Tlie plaintiff, a man about 41 Fears of age, a blacksmith by trade, 

was illjured on the morning of 7 March, 1937, a t  the Main Street C ~ O S S -  

ing in the toxn of Lucama, T i l son  County, North Carolina, when 
struck by a nortlibound passenger train of defendant, known aq a 
tlirough train, nhich  was not scheduled to stop there. Through the said 
tolvn the defendant's railway, as a part  of its main line from Richmontl, 
in the Commonwealth of Virginia, to Jacksonrille, i n  the State of 
Florida, consists of two tracks, upon one of which its trains going soutli 
are operated and upon the other of ~ v h i r h  its trains going north are 
operated. 

X short distance north of the passenger station, Nain  Street, the 
principal one of tlle town, erosses tlie tracks of the defendant a t  right 
angles and connects the business section of said town with the State 
I I ighnay S o .  40, which runs parallel to the railroad. Over and along 
this itreet and over this crossing many persons pass, in both day and 
night. Th i i  v a s  well known to tlle defendant, its agent?, servants, and 
employees. 

About three-quarters of a mile south of the crossing there is a depres- 
sion or valley, and trains going from and corning into Lucama dis- 
appear from the sight of one standing a t  the crossing when such trains 
enter the valley. But  a train going ilorth is in plain view of a person 
standing a t  the crossing a t  all times after such train reacheq a point 
one-half to three-quarters of a mile south thereof. 

Plaintiff, who had lived in Lucama about a year, left his home about 
7 :30 on Sunday morning, 7 March, 1937, and upon returning, walked 
along Main Street and came to the crossing over the dcfrndant's trackb. 
At that time a qouthhound freiglit t rain was passing. Plaintiff stepped 
up 011 the nortlibound track and stood on the east rail heside the freiglit 
t rain and watched it "go by." As lie stepped upon tlie crossing he 
looked both north and soutli. The train n a i  making; a great deal of 
noisc. H e  did not see or hear any train corning from the soutll going 
north. H e  did not look u p  or down the tracks (north or south) any 
more after lie took his poqition to wait for tlie freight train to pash. 
H e  stood on the crossing about 30 seconds "when he heard two sharp, 
short, shrill blows or toots" from the passenger train when i t  was be- 
tween fifty to one hundred feet from him, as some of I he witnesses said 
"right on top of him." H e  then looked and turned to get out of the 
way, but was hit  by the loconlotive of the pa5senger train and was 
injured. Both his hearing and eyesight xxcre good. I Ie  was sobcr. 
There was nothing about his appearance "to indicate that  he mas sick or 
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anything like that." There was evidence tending to show tha t :  The 
train gave no signal by whistle or bell other than  the distress signal; 
the train was being operated a t  a speed of 70 to SO n d e s  per hour, and, 
after hitting the plaintiff, i t  went three-quarters of a mile before it 
stopped; i t  carried about 10 to 14  cars, and the town of Lucama had an  
ordinance which in effect limited the speed of trains operating through 
the town to 20 miles per hour. 

The plaintiff alleged as acts of negligence of the defendant the opera- 
tion of the train a t  a rate of speed in  violation of the town ordinance, 
a t  a highly dangerous rate of speed in and through the town, over and 
across the streets thereof, without giving warnings and proper signals of 
its approach; i n  failing to keap a proper lookout, and in  failing to see 
the plaintiff when it could have seen him. 

The defendant denied the allegations of negligence, and pleaded in bar 
of recovery the alleged contributory negligence of plaintiff. 

From judgment sustaining defendant's motion for judgment as of 
nonsuit a t  close of plaintiff's evidence, the plaintiff appealed to the 
Supreme Court and assigned error. 

T r o y  T .  Barnes  and Connor  B Connor  for plaint i f f ,  appel lant .  
F.  5'. Spru i l l  and Finch, R a n d  d F i n c h  for de fendan t ,  appellee. 

PER CURIAM. The judgment below, upon the facts revealed in the 
record on this appeal, is in accordance with well settled legal principles 
as enunciated in numerous decisions of this Court, which here require 
no further elaboration. P o p e  z3. R. R., 195 S. C., 67, 141 S. E., 350; 
R i v e s  u. R. R., 203 S. C., 227, 165 S. E., 709; Y o u n g  v .  R. R., 205 
S. C., 530, 172 S. E., 177; R i m m e r  v .  R. R., 208 S. C., 198, 179 S. E., 
753; Bullock v. 12. R., 212 N.  C., 760, and cases therein cited. 

The factual situation in the R i c e s  case, supra,  is almost identical with 
the present case. I n  that case, despite that  negligence of the defendant 
was conceded, the plaintiff's intestate was held to be guilty of contribu- - .  

tory negligence as a matter of law wliich barred recovery. The decision 
there is applicable here. 

The judgment of the court below is 
Bffirmed. 

CLARKSON, J., dissents. 



(Filed 2 Rlnrcll, 1938.) 

Raill'oktds 5 %Evidence held to disclose contributory negligence. barring 
rccorevy for truck demolislled in crossing accident. 

Eridence that the driver of n trnclr saw defendant's trail1 upprouchirlg, 
thonght he could get across before the train got to t l ~ c  crossi~ig. and that 
the train hit the rear wl ic~ ls  of the truck as  it  was rros,411g tlie second 
trnclr. i s  ltcld to tlisclosc contributory negligence barring recovery for the 
tlcstruction of the truck. as :I mnttcr of law, ere11 though it  be concctlcd 
that the train was being 11t~gIigent1g operated a t  an excessive speed. 

, \ I T ~ A L  by  plaintiff f r o m  Bo~lr,  J., a t  Novenlbel Terul.  1937, of 
WILSOS. Alffirlned. 

IT'. A.  Lucns for  plninii f f ' ,  uppe l lnn  f .  
P. S. S p r ~ ~ i l l  n n d  Finch, R~ttzcl! & F i ~ ~ c h  for d e f e n d u n f ,  crppellee. 

PI~R C u ~ r a ~ r .  T h i s  n a s  a n  action to recover damage\  f o r  tlie alleged 
iwgligcl~t d e i t n ~ c t i o n  of a truck. 

Tllc plaintiff's eridence n a s  to  the  effect t h a t  the  agent and sc r ran t  
of the  plaintiff n a s  dr iving plailltiff's t ruck on Green Strcct  i n  the town 
of T i l s o n :  t h a t  said G r w n  Street  crosoes the double track* of tlie defend- 
a n t  rai l road company;  tha t  ah tllc dr iver  of the  t ruck  at tempted to d r i ~ e  
the t ruck  across said traceks tlie t ruck  n-as s t ruck h j  the  engine of a 
tllrougll p ~ s ~ ~ 1 i g v r  t r a i n  uf tlic d d " ~ ~ l d ~ ~ l t  ant1 tlmioli4lc~tl:  tha t  .aid t r a i n  
was being operated a t  a ~.pecd of f r o m  60 to 70 miles per  hour. i n  viola- 
tion of a n  ortlinance of the  t o ~ i i  of K i l s o n  ~i llich i~rov ided  t h a t  i t  should 
be unlawful  to  operate a  ailr road t r a i n  t l ~ r o u g h  haid ton-n a t  a greater  
ra te  of speed t l m l  25 mile< pcr liour. T h c  l)laintiff"s evidence Tras 
f ~ l r t l i e r  to  the  effect t h a t  the  d r i r c r  of the t ruck  stopped the  t ruck  as  
he approaelled tlle track, of the  tlefcntlant i n  five o r  s s feet of the  first 
t r a c k ;  t h a t  the driver's view of the t rack ~ r a i  u~mbst ruc ted  ant1 t h a t  he 
loohetl and  saw the  t r a i n  a l ) l roach ing  a t  a distance of three-fourths of a 
ride nortli  of the  Green Strect  and  t rack crohsing. aud  m i l a r k e d  t h a t  
"lie t l~ougll t  11e conld make  i t  and .tarted tlic t n w k  aeloss the track, and 
while the t ruck was c r o s s i ~ i ~  the  sccond t rack i t  Ira. i t ruck  about  the  
rea r  nlieels by the  train." 

A t  t h e  close of tlle plaintiff's evidence, the  court  allon ed defendant's 
lnotion f o r  judgment as  ill case of noniui t ,  and  tlie plaintiff rescrved 
exception and  appealed. 

111 a l lon ing  tlle nlotion f o r  nonsui t  we see n o  error .  Whi le  i t  will 
be conceded t h a t  there is  sufficient eridence of ac t iomble  negligence of 
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the clefendant to carry the case to the jury, the plaintiff's own evidence 
prows him out of court on the issue of contributory negligence. IIciwi- 
son 2%. R. l?., 104 X. C., 656. 

"The unirersal rule ( is)  that a person n.110 enters on a railway track 
in front of a train Ilr kno~r-s to be approaching is guilty of such negli- 
gence that  he cannot recorer for injul.ies sustained." R o y s f e r  c. B. B., 
147 S. C., 24i, and cases there cited. 

Since the driver'. view of the trark to the north, the direction from 
whit) tlic train naq approaching, vxs  unobstructed for a t  least three- 
fourths of a mile, lie n a s  guilty of contributory negligence in entering 
upon tlie track in front of an appro:~ching train. Xuy l t enda l l  2%. R. B., 
205 N. C., 840. 

The judgment of the Superior Court is 
Affirn~ed. 

(Filed 2 March, 193%) 

Constitutional Law § 14: Criminal Law 43-Affidavit for search warrant 
signed by chief of police meets requirements of the statute. 

An affidavit for a search warrant s ig~~ed  by the chief of police is suffi- 
cient compliance wit11 ch. 339, sec. 1%. Public Laws of 1937, since if the 
chief of police is not the informant he is "some other person," and the 
statute does not require that the informant should make the affidavit, or 
that the person signing the afidavit should state therein who his inform- 
:~n t  is, and evidence obtained on a bCarch warrant issued on such affidavit 
is competent. 

APPEAL by defendant from B o n e ,  J., at J anua ry  Term, 1935, of 
TVASHIKQTOS. SO error. 

At torney -Genera l  Seawe l l  and ,Issisiant A l t f o rney -Genera l  X c X u l l c r n  
for t h e  S t a t e .  

P. 11. Bel l  for d e f e n d a n t ,  appe l lan t .  

PER CURIAX. The defendant was convicted of having in his posses- 
sion liquor upon which the tax had not been paid, and from judgment 
of imprisonment appealed, assigning as error the denial by the court of 
his motion to suppress evidence of certain facts discorered by reason of 
the issuance of a search warrant. 

The affidavit, upon which the search warrant  was issued, was made 
by P. TT. Brown, chief of police, who was the "complainant," or if not 
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the complainant he was a t  least some "other person" and met the require- 
ment of the statute, Public Laws 1937, ch. 339, sec. ll/?, upon which the 
appellant relies, and therefore the facts discovered Ey reason of the 
search warrant  were not rendered incompetent. There is nothing in  
thc statute that  requires the complainant or other person who makes the 
affidavit to state therein who his informant is, or which requires the 
informant to make the affidavit, as seems to be the contention of the 
appellant. 

I n  the trial we find 
KO error. 

LOWELL JIURPHT r. AMERICAS ESKA CORPORATIOY A K D  L. ZASDE. 

(Filed 2 March, 1938.) 

Master and Servant § 40-Employee bound by Compensation Act may not 
maintain action at common law for disease not conipmsable under the 
act. 

The rights and remedies of an employee under the Compensation Act es- 
dude all other rights and remedies, N. C .  Code, 8081 ( r ) ,  and an em- 
ployee bound by the act, X. C. Code, 8081 ( k ) ,  may not maintain an action 
a t  common law against the employer and his foremm to recover for 
injuries caused by an occupational disease not enumerated in the 1935 
amendment (K. C. Code. 8081 [I] and [21), even though the disease is the 
rt.snlt of negligence. 

APPEAL by plaintiff from Johnston, J., a t  October Term, 1937, of 
BUNCOMBE. 

Action to recover damages for alleged personal i l~ j l l ry  allegedly re- 
sulting proximately from actionable negligence. 

It is admitted: That  the relationship of employer and employee 
existed between plaintiff and defendant American Enka  Corporation; 
that  110th hare  accepted and are gorerned by the provisions of the N. C. 
Workmen's Compensation Act ;  that  plaintiff filed claim with the N. C. 
Industrial Commission for compensation for alleged in,jury while work- 
ing for the defendant American Enka  Corporation, ill its paint room 
over which the defendant L. Zande was superintendent: contending that  
in using a spray gun for painting he was caused to inhale fumes of 
turpentine and other chemical elements in the paint, uchich resulted in 
the development of an abscessed kidney, permanently and totally dic- 
abling him as of 3 April, 1036 ; that  although the single Comn~issioner 
awarded him compensation, on appeal therefrom by defendant the Full  
Coml~iissioii r ~ n d ~ r d  judgn~(wt ill the fo11owiiig I:ingu:~g~ : 



"The Ful l  Commission finds as a fact that the plaintiff did not sustain 
an  in jury  by accident arising out of and in the course of his employ- 
ment, which was the proximate cause of his present kidney trouble, and 
that  the plaintiff is not suffering from an occupational disease, as defined 
by sec. 50v2 of the h'. C. Workmen's Compensation Act, and therefore 
reverses the award of the hearing Commissioner and orders that the 
findings of fact, conclusions of law, and the award of the hearing Com- 
missioner be vacated and set aside." 

That  on appeal therefrom by plaintiff, the Superior Court of Bun- 
combe County, by judgment entered a t  the regular civil term, August, 
1937, affirmed the decision of the Ful l  Commission, from which judg- 
ment no appeal v a s  taken. 

Thereafter plaintiff instituted this action a t  common law for damages 
and filed complaint in which he alleges in substance: That ,  although 
the above statement of admitted facts is true, the injury complained of 
'(is a disease, or industrial diseaqe, contracted through the negligence of 
the defendant, and is one of those diseases specifically excluded from 
the Workmen's Compensation Act of the State of North Carolina by 
sec. 5081 (1 )  of the Consolidated Statutes, said disease not being one 
of those enumerated and included in 8081 ( 2 )  of the Consolidated 
Statutes"; "that the injury Ivas gradually incurred orer a period of 
several weeks immediately prior to and culniinating on 3 ,lpril,  1936"; 
and that  the in jury  was directly and proximately caused by the joint 
and concurrent negligence of the defendants in the manner specifically 
set forth. which for the purpose of this appeal need not be detailed. 

The defendant denies the material allegations of the complaint, and 
pleads in bar of plaintiff's right to recorer: ( 1 )  That  the provisions of 
the K. C. Workmen's Conlpensation Act, as amended, apply, and that  
the S. C. Industrial Commission has exclusive jurisdiction; ( 2 )  estoppel 
by the award of the X. C. Industrial Commission, and the judgment of 
the Superior Court of Buncombe County affirming same. 

From judgment sustaining defendant's pleas in bar plaintiff appealed 
to the Supreme Court, and assigned error. 

D o n  C.  Y o u n g  a n d  1TTeaz.er d M i l l e r  for  p la in t i f f ,  appellrrnt. 
S m n t h e r s  d ~ l f e e k i n s  f o r  d e f e n d a n t ,  appel lee .  

PER CURIAJI. The record on appeal fails to disclose error. 
The plaintiff and the defendant, har ing  accepted the N. C. Workmen's 

Compensation Act, are bound by its provisions. C. S., 8081 (k).  
The act as originally enacted defined "injury" and '(personal injury" 

for which compensation is allowable to "mean only in jury  by accident 
arising out of and in the course of employment, and shall not include a 
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disease in any form eseept wherc it results naturally and uiiaroidably 
from the accident." C. S., SOY1 ( i ) ,  ( f )  ; Public L a m  1929, ch. 120, 
see. 2. 

Construing the act in the case of X c S e d y  c. , l sbes lm Co. ,  206 S. C., 
568, 171  S. E., 509, a case sinlilar to the present one, Brogden,  J., said : 
". . . i t  would seem nianifest that  our act did not undertake to limit 
cornpcnsation to cases where the injury was begun and completed within 
narrow limits of time, but that  it used the expression 'injury by acci- 
dent' in its cominon sense everyday collception as referring to an  injury 
produced without the design 01% expectation of the ~ io rk inaa .  Indeed, 
see. 13  of the act declares: ' S o  conlpensation shall be payable if the 
injury or death was occasioilccl by the intosication of the employee or 
by the willful intention of thc employee to injure or kill himself or 
another.' Manifestly, all other accidental injuries, not specifically 
wi thd ra~ra  from the benefits of the act, should be logically deemed to 
fall x i th in  its purview." 

Thereafter, the Legislature of 1935, 11y ch. 123, Public L a x s  1935, 
C. S., 8081 (1) and ( 2 ) )  extended the prorisions of the act to treat 
occupational diseases therein described as the  happening of an  injury by 
accident within tlle meaning of the act. The amendment l~rovided in - 
part  that  "the procedure, practice, and compensation m d  other benefits 
provided by said act shall apply in all such cases, em3p t  as hereii~after  
o t h e r ~ i s e  prorided. The word 'accident' as used in the Torkmen's  
Com~ensat ion  Act shall not be col~strued to mean a series of events in 
employment, of a similar or like nature, occurring r~~gu la r ly ,  coiltinu- 
ousl?;, or a t  frequent interrals in the course of such employment, over 
extended periods of time, whether such events m a  or may not be 
attributable to fault of the e m ~ l o r e r ,  and disease attributable to such . " 

causes shall he compensablc only if culminating in an occupatioilal 
disease mentioned in and cornpeilsable under this act." I t  is manifest 
that  the intent of the Legislaturc in  the restriction here put upon the 
construction of the word ''accident" is to limit tlle occupatiol~al cliseaies 
over which the provisions of the Cornpeasation Act art: estcnded, and to 
make clear the diseases intended to he conipensahle. 

The plaintiff concedes that  tlle in jury  of which he complaim is not 
included among the occupational diseases enumerated in the 1935 amend- 
ment as being cornpeasable. Bu t  he contends that  the declared con- 
struction of the word "accident" elirniiiates his injury from the prori- 
sioils of the Conlpensation -let, and that  a con~rnon l i w  action against 
his employer would lie for actionable ncgliqence. This coiltention is not 
tenable. C. S., SO81 ( r )  ; Public Laws 1933, ch. 449, :ec. 11. 

The case of L e c  1 % .  a l t ~ ~ c  rictrn EIIXU ( ' o r p . ,  212 S. C'., 455. 19:: S. F:., 
809, is decisive of the present appeal. There, C'onnor, ,J., speaking to a 
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fac tua l  s i tuat ion s imilar  to  the  instant  case, sa id :  "When the  plaintiff 
i n  this action failed to  reject t h e  N. C. Workmen's Compensation Act  
as  applicable t o  his  eniployment by  the  defendant  d m e r i c a n  E n k a  
Corporation, and  thereby became subject to  its provisions, i n  consid- 
erat ion of the  liability assumed by  the said defendant to  p a y  to h i m  
compensation f o r  a n  i l l jury which he might  suffer by  an accident ar is ing 
out of and  i n  the  course of the employment, without  regard to  whether  
the accident and  resulting i n j u r y  were caused by  i ts  negligence, he  
surrendered his  r igh t  to recover of the defendant damages f o r  an i n j u r y  
caused by the negligence of his  employer, and waived his  r igh t  to main-  
t a in  a n  action i n  the  Superior  Courts  of this  S t a t e  t o  recover such 
damages." 

T h e  judgment below is 
Affirmed. 

STATE V. ASTOS PROCTOR, FRITZ BRISIiLET, FRASIi FAULIi. AXII 

WALTER "DOODLE" WELLS. 

(Filed 23 March, 193s.) 

1. Criminal Lam 8 79- 
Esceptions not set out and discussed in appellant's brief will be deemed 

abandoned. Rule of Practice in Supreme Court, So. 28. 

2. Criminal Law § 41f- 
When defendant does not go upon the stnnd, N. C. Code, 1799, and does 

not offer evidence of good character, his ehxracter is not in issue and i t  
may not be impeached by the State. 

3. Same: Criminal Law 5 B8f-Instruction on State's contention t h a t  de- 
fendant associated with codefendants held not  e r ror  i n  absence of 
objection by defendant. 

The appealing defendant did not go upon the stand or put his character 
in issue in this prosecution for assault and robbery with firearms, K. C. 
Code. 4267 ( a ) ,  and for conspiracy to commit the offense. The codefend- 
ants testified that the appealing defendant was with them and aided in 
the commission of the crime, and testified as  to their conrictions and 
senteilces for former crimes. Hcld:  An instruction that the State con- 
tended that the codefendants men of bad character to appealing 
defendant's knowledge and that he associated with them is he ld  not error 
in the absence of a request by defendant for a correction of the statement 
of the contention, the contention being permissible as  relating to identity 
rather than character, and the court haring fully and correctly instructed 
the jury that appealing defendant's failure to go upon the stand should 
not be considered against him, and the fact that appealing defendant 
Bnem his codefendants, and was with them immediately prior to the rob- 
bery being competent a s  some evidence that he was with them a t  the time 
of t l icb rol)l~org :~n( l  :I< (.(~rroI)or:ltiw of t l l ~ i r  t(-tiino~l?.. 
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4. Criminal Law 53f- 

d rnisstatc~ncnt of tlie contentions of n party must be brought to the 
court's attention in npt  time to afford opportunity for correction in order 
to be considered on appeal. 

A l~ ,~x i~  by Wal te r  "1)ootlle" T c l l s  f rom Ilrcrycr y ~ i ,  ,"pccitrl J n t l g r ,  a t  
October Term,  193'7, of IIII,IFAX. &To error. 

Tlic bills of iiiclictiiieiit against  the  defendant. cliargeci theril ( I )  
assault ant1 robbery nit11 firearln.: [N. CI. Code, 1 9 3 3  (Xicl i ie) ,  scc3. 
- I d G T (  a ) ] ,  and  ( 2 )  colispirilig toge t l~er  to  coininit all assault arid rob- 
bery nit11 firearnis. T h e  defei ida~its  Anton Proc tor  a113 F r i t ~  Brinklvy 
plcatled gui l ty  to t h e  c l~argcs  a n d  x c r e  duly scntcniw[. F r a n k  F a u l k  
alld Jval tcr  "L)oodlen Jvells pleaded not guilty. Tlie court,  a t  the con- 
clusiclli of tlic State's el-idelire, ordered a 1c.rc1ic.t of 11ot guilty a s  to  
F r a n k  Faulk .  Tlie ju ry  conl-ictetl Wells, nl io  n as duly seiite~leed. T h e  
defciitlant JTells csceptetl, a s s i g i ~ c ~ l  ixrror., a l ~ t l  al)lw:~led to the Suprenie 
Court.  T h e  ilecessary facts  will be set fort11 i n  tlie opmioli. 

CI,.LRI<~OA, J. Ruleq of Pract icc i n  the Supreme Court ,  200 S. C., 
$31. R u l e  28. L l p p c l l a ~ ~ t ' s  Brief, i n  p a r t :  "Exceptions i n  the record 
not sct out ill nppcll:~lit's brief, o r  ill support  of which no re:lson or  
arguinent is  s ta ted or  au thor i ty  cited, \\ill be taken s s  abandoned by 
him." 

111 defcnd:~~lt ' s  lwic~f t l ~ c r e  is only one c~sccptioii and  assignment of 
error, which is to  the c l ~ a r g e  of tlie court  bclow, wliicli we th ink  ealiliot 
be iustained, 1-iz.: ''Tlie S ta te  conteiitli tha t  you ought to  bo conriiiccd 
of the d(~friidaiit's gui l t  beyond a reasoiiablt. doubt. Tlie S ta te  co~ltcntls 
tliat \I liilc t l ~ c  accomplicrs, I l r inklcy and l'roctor, arc  n ~ e i i  11 ho ha \  e 
cligagcd i n  tlie bad t l~i i igs  of l i f e ;  t h a t  Brinkley is a had n1an a i ~ d  has  
beell to t l ~ c  pmitel i t iary oil 11iore t h a n  one occasion, a id that  I'roetor, 

liili, a y o u i ~ g  niaii, lias also been engagcd ill tliings wliicli he dio11ld not 
lml-c tlonc, and tliat lie served sc~i tmccq  c i t l ~ e r  011 the roads or  i n  jail, 
hut t l ~ c  S t a t e  contclids Wal te r  Wells is a nian of iirililar character.  Tlic 
S ta te  contends tliat JTcll.: associated with t l l iw m ~ i i  and  nc.11 kiii~w tl~cb 
m e n ;  tha t  lie l i \  cc1 i n  the  same c o ~ i l r ~ i ~ u i i t y  with tlielii, know. their rcpu- 
tation and  k n o v s  tliey lial-e bccn to the l~en i ten t ia ry  a i d  to  tlic roads, if 
they II I I IC,  and  k n o ~ v s  f o r  n l i a t  tliey \vcLre sent, a i d  t11r Stwtc co11tc.nds lie 
\\-oultl not a\sociate a i d  he ritlilig aroluid, if you fi~icl l ~ r y o n d  a r c a ~ o n -  
able doubt he I\ as asiociatiiig and  r iding around wi th  t lic111, unless t h i y  
were of sinlilar character,  and the  S ta te  co i i~c i~ t l i  'birds of a feathcr  flock 
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together' applies in this case. That  wllile up  to this time T e l l s  may haye 
escaped punishment for anything lie may hare  done or been connected 
with, the State contends on this occasion he was with these men." 

Fr i tz  Brinkley, who entered a plea of guilty, testified in part that 
he had known T e l l s  some 18 years. They were both reared in and ncar 
Rocky Mount, S. C. '(A\llton Prortor and 'Doodle' Wells were nit11 
me the night I held up the Texaco Filling Station at Enfield and 
robbed Jack Hearne. 'Doodle' Wells drove the automobile. ,It the 
time ,Inton Proctor and I were in the filling station Wells was sitting 
under the wheel of the automobile. The automobile was a Ford, 1936 
black coacli. . . . TT'e werc drinking. JTlien we left Rocky Mount 
we went out the Battleboro Highway toward Enfield. I think Enfield 
is 10 or 20 miles from Rocky Xount. When we saw this filling station 
open a t  that  time of morning is  when Wells, Proctor, and I made the 
agreement to hold up  the filling station. We made the agreement as 
we were passing by the filling station. JTe rode on about a mile or a mile 
and a half and then turned and came back to the filling station. -It the 
time Walter Wells and Anton Proctor each had guns in the car. Walter 
Te l l s  drove the car right to the front door as you go into the filling 
station. I got out,  vent into the filling station and called for a coca- 
cola, and as soon as he reached for the coca-cola and before he handed 
it to me lie was in the back of the filling station, and I drew the gun 
on him and said, 'Stick 'em up.' I had the gun with me that  I got off 
of Walter Te l l s  when I left the car. After I put the gun on the man 
in the filling station Anton Proctor is the one that  carried out the cash 
register and shotgun. They are all I know that  he carried out. H e  put 
them in  the back of the black Ford. . . . When I got back in the 
car Walter Wells was under the steering wheel, Anton Proctor was in 
the back seat, the cash register and gun were in the back seat. After 
wr got in the car we did not stay any longer than it took us to get away. 
On the way back to Rocky Mount from Enfield we stopped near the 
trail1 station a t  Battlehoro on the highway and split what was in the 
(*ash register. . . . Proctor got out of the car, and they put me out 
about 515 miles from Rocky Mount, and 'Doodle' Wells left in the car. 
The last time I saw the car 'Doodle' Wells was driving i t  and going 
ton-nrd Rocky Mount. Proctor and I stayed there until daybreak and 
then went back to town. That  is all I know about it." 

Brinkley was corroborated by Anton Proctor. Corroborative eri-  
d c ~ m  was pi\-en n l ~ o  by K. 11. Sutton, E. 11. Tilghman and others. 

Fr i tz  Brinkley testified as to his criminal record: "I got out of the 
penitentiary on 5 Narch,  1937, and came to Rocky Mount. I began 
working as an automobile mechanic in the same building where Walter 
Kells  was, but was not einployed by him. Tt is true that I borrowed 



to tS:irry a gi l l  to ritlc, a11i1 t u r ~ l c d  tlie r:1r o ~ t ~  and  tlnuiagctl ~t to tl~cj 
a luol~i l t  of $40.00 or  $50.00, a11d paid f o r  ilic tla111agc.s to  tllc, car.  1 all1 
t110 111an ~ 1 1 0  p i ( l  fo r  tlic' dalllagei to  tlle car.  alitl 111y relations ~ v i t l l  

t11:rt Ilcarillq I 11:itl ]lot I J I T I ~  oft t l ~ c  ioatl- or ont of tlicl p e n i t ~ n t i n r y  but 
1 ( ~ y  fell 11:ly. *inre I wa5 1 G y a r i  old. I n i l1  now 31. I got 16  montlii  
one tiulc. f o u r  m o l l t l l ~  tllc ~ ( w ~ l d  time, t h i w  to f i ~  e y(>:irs 011 O I I C  c l l a r g ~ .  

A l ~ l t o l ~  Proc tor  testified as  to  his r r i i i l i i~nl  r o c w d :  "I have previously 
l)cel~ inilictcd f o r  ~vllislicv a i d  l a r r c i l ~  of ail autoinobile; tha t  n a s  a t  
I'intttol~siill E d g w o ~ n l ) e  ( 'omlty. I h v e  s c ~ v c d  12 mollths, six n ~ o n t l ~ r .  
f o u r  ~ l ~ o ~ l t l i s ,  nntl G O  days on tlw lmt l s .  I have never scrvcd n t e r m  ill 
tho pel l i tc~i t iary.  I have scrvctl se~itc~licw for  pu1)lic clrunkeliness, mak- 
ing  ~ v l l i s l i y ,  tlrullk : r i d  disorC1~1~1y, :1nd stealing all autornohilc; t h a t  is  
all. I first nlet F r i t z  Brinkley i n  jail  i n  Etlgcc~onibc County ;  I ail1 
positive of t h a t ;  I g u e s s t h a t  \v:is a l ~ o n t  five years agc8." 

alleged I\-calnlcss, as he cvxltc>~lds, of the State's case, ant1 the  fact  t h a t  
he d id  not go upo11 t h e  st:rmI, I charge you us e s p l i c i t l ~  as  I may,  slloultl 
not  be used ill :111y \\-as nga i~ is t  the defc~ltl:i~it in  n r r i v i ~ l g  a t  your  rcrdict  
ill this  case." 
S. (". C.'ode, s u p r a ,  see. 1799,  is  :IS fo l lo~vs :  "In the trial of a11 indict- 

charged is, a t  his  o w l  request, but 11ot otl~er\vise, a compete~i t  ~vi tncss ,  
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(Filed 23 l\larclr. 193s.) 

1. Fraud  5 5 :  Liindlord and  Tenant 3 23-In a n  action for  rent,  tenant  
may set  up  counterclaim for  fraud inducing execution of lease contract. 

In  this action to recover t l ~ e  ba1:tnce of rent due under a contract leas- 
ing a mine with mining machinery, defendant set np a connterclaim 
alleging that plaintiff procured tlie esecntion of the lmse by f r a u d ~ ~ l e n t  
misrepresentations. The referee fonnd tliat the execution of the lcase 
was induced by f rm~dnle~i t  misrepresentations a s  to t l ~ e  condition of tlie 
niine, ontpnt. and macl i incr~ on the premises, but found that after the 
discovery of the true condition, defendant began and continued operation 
of the mine and thereby elected to waive. the fraud and affirm the con- 
tract. Hcltl: The c~ountc.rcl:rini svt 111) ;L c.:\nscL of :\(.tioil for t1:linngc's for 
f ~ x ~ i d n l e ~ ~ t  ~ ~ i i s r ( ~ l > r ( ~ s ( ~ ~ i t : ~ t i o ~ ~ s  i11(11ici11g (~sc~(wtio11 of 1 1 1 ( s  1e;ise. and the 
:~ction of the triirl col~rt  in striki~rg out the fi~l(ling of tlw r e f ~ r o ~  r ( , l : ~ t i ~ ~ g  
to w:iivt,r. :11i(1 i ~ ~ s t , r t i ~ i g  in lien t11cr~)f  a fi~~(liiig. s i i lq~ort t~l  l)y tvi(l(mc(>. 
t l ~ t  tlics trnc conditiun of t l ~ r  m i ~ w  \v:rs ~ i o t  discwv('rc't1 nrltil ;I mnc.11 lntcxr 
tl;~tc,, wl~ri i  (l('f(~11(1:111t ccnsc~tl to opcsr;~tt. t l i ~  niil~(>. :11i(1 :~(ljndging t l ~ t  
(l(~fv11(1:111t \ Y : I ~  I I O ~  l ~ r ( ~ c l n ( 1 ~ 1  11y his c011(1nct f ~ ~ ) n l  s(>ttitlg 111) tllv ( Y ) I I I ~ ~ ( ~ I , -  

cl:~im. is ~ v i t l ~ o n t  tsrror. 

2. Reference 0- 
Upon review of esceptions to tlie report of n referee 111e Superior Court 

Imu the power to sot aside findings of fact and make :~dditional findings, 
C .  S.. ,778, but snc11 po~vcr is limited by the rcqnirement that such addi- 
tional findings must be supported by some competelit evidence. 

3. Appeal and  Er ror  3 40a- 

Where the Superior Court strikes out a finding of n referee and makes 
:III :tdditionnl finding in lieu tllcreof, nhich additional finding is not 
<npported by any competent evidence, there iq no proper lmsis for the 
judgment, and the cause must be remanded for n proper determination of 
the pertinent esceptions to tlie refcrcc's report. 

4. Partnership 9: Part ies  5 1-Partner may not  sue for  his sole bencfit 
on  cause of action accruing t o  t h e  partnership. 

111 this action h ~ ,  :I lcshor to recover rents due under a lease of mining 
propcrties, defend:int set u p  n connterclaim for clamages for fraudulent 
nl isre~rcse~ltat io~is  inducing tlie execution of the lease. Defendant testi- 
fied before the refcrce tliat he wa? setting up the count~?rclaim in his ow11 
name for his own benefit, hut it  appeared that  the mine n-as o ~ e r n t e d  by 
defendant's firm, tlint there had been no accou~iting between the partncrs 
or dissolution of the p:~rtnership. Htld: Dcfcadant n n s  not entitled to 
111:lintnin tlie co~intcrclaim in his o w l  nnrnc for his sol(. benefit. h c e  the 
c,lnse accrnetl to the p:~rtncrship, and all the pnrtncrs n e r e  real purtics ill 
interest, C. 8.. -146, ant1 the finding of the court thxt ilefcndant could 
niaintnin tllc con~iterclninl is  not supported by thc evitlcnce and must be 
stricken out. and tlie cause remanded. 



5. Partnership § 9: Parties 10-Defect of partitls held not n.:~ivc,d 1)). 
failure to object, since defect did not appear until taking; of evidence. 

This action to recover rents due under a lease of mining properties was 
instituted agaimt the lessee alone, who filed answer setting up a counter- 
claim for fraudulent misrepresentations inducing the execution of the 
lensc. Cpon tlie hearing before the referee the evidence disclosed that 
tlie mine was operatcd by a partnersl~ip and that  t h ~  losses alleged ill 
t h ~  countcrclnim was snstained by the parhership in the operation of 
the 1ni11c. I l r l d :  The defect of parties to the counterclaim mas not waived 
1)s failure to object by proper plea, s i i l c ~  the fact of partnership agree- 
ment wrs not disclosed until the taking of evidence before the referee. 

0. Appeal ant1 F:naor 4Oa-Cpon facts of this case, it is ordcwd that 
additional evidence be taken upon question of damages. 

Upon tlii4 ;1ppea1 the cause was rcmm~ded for want of evidence support- 
ing the conrt's finding in rcgnrd to  proper parties to defendant's connter- 
claim, and it  is also ordered that additional evidence he taken on the 
q n c s t i o ~ ~  of ilnmnges upon the counterclnim in view of plaintiff's motion 
for n ncLx trial for newly discowred cvitlence on this question, m ~ d  the 
fact 111:lt the trial court \ \as  of the opinion that error mas co~nliiittcd in 
talcl11:lting the clamnges, which he attempted to correct a t  a subsequent 
tcrni over objection. 
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l f t e r  11c:~ring the  c\ idelrce tllc rc~fcrcr~ mutlt~ tluc r c l ~ t ~ ~ t  t n  the eonrt 
of Ili. filldine; of fact  :rntl conchi i io~is  of Ian-. 'L'lic rcfcrcc fou~icl t11:rt 

tlici p n r t l ~ c r s  of tlefciidant F a n i t  n e w  ilccc-;rry I)ar t ic ,  t o  11iq co11ntc1- 
r la im,  nut1 tha t  tlcfvlitlalit Fauyt nas   rot entitled t o  recdo\cr i n  liib !>\ \ I )  

bclialf on n p a r t ~ i c r & p  claim, :riid 11 a s  therefore not c l~ t i t l ed  to rc~~o.r.c.1 
oil tlic couiiterc.laiit~ w t  u p  i n  the  airbner. 
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he was induced to enter into tlie contract of lcaw ant1 caused to suffer 
loss in the purcllaqe of macliinery and in espcntliturcs for labor. tlie 
referee fouricl that frauduletit representatiolls were ~nade ,  alitl this find- 
iug was adopted and coilcurred in bg the judge of the Superior Court. 

But  the referee 11eld that  defendant was not elititled to rccorer on his 
coutiterclaim upon t ~ v o  grouncls: (1) For  that  he found tliat after dis- 
covery of the true facts of the matters misrcprescl~tetl defendant began 
and continued o lwat ion  on the prenlises for five mo~itlm. and the referee 
concluded that defendants' conduct and actions co~istitnted a11 election 
to \r a i re  tlie fraud and affirm the contract; and ( 2 )  for that  defendants 
Faust  and Soble  and one C. \Ir, Larsen, nlio \ \as  liot a party to the 
action, were partners ill the Icn~e,  and that  there hat1 been no accoullting 
between the partners or disqolution of the partuersliip, aiid that  dcfend- 
ant Faust  by. his couiiterclaini was undertakilig to recover judgmellt for 
himself and not in behalf of the partnership, and the referee conclud~d 
that all the partners 11-ere necesqarg parties to the counterclaim, and 
that defendant Faust  \ \as  not clititlcd to recoler in I ~ i s  o~vn  belialf on a 
partnership claim. 

The judge of tlie Superior Court struck out tllc referec's filidii~g of 
fact and conclusions of law a> to naiver of tllc fraud,  aml foulid n i  a 
fact tliat defeiidalit tlirl not di.c.over the true facts as to the condition 
of tllc milie until S o ~ e m b e r ,  1035, :~ntI adjudged that  d ~ f e n d a n t  \ \as tiot 
1necludccl by his conduct from setting up countcrclain~ for qumu nrong- 
fully l~ait l  out b- reason of frautlulellt rcpreseiitatioiis. 111 this par- 
ticular tliere was evidence to support the finding of the judge, a d  his 
lulitlg tliercon was in accord ~vit l i  the dccisioils of this Court. Xu?/ 2 % .  

Loomis, 110 S. C., 350, 52 S. E., 728;  W o l f  Co. 1 . .  S le rcan t i l e  Co., IS9 
S. C., 322, I 27  S. E., 208. 

The referee's findings that  defendants liere partilers with Larsen in 
the lease and oueration of the mine. a d  tliat defelitlnnt Faust  under his 
counterclaim was undertaking to recorer judgment for himself and not 
in bclialf of the partiicldiip \rere strickell out by the court, a d ,  in- 
stcad, the court found as a fact "that the answer and counterclaim was 
filed by Faust  for and on behalf of himself :uid his partnership, and the 
recovery sought in the further defense and couliterrlaim contained in 
said a n s m r  is for the benefit of said Faust  and his firm," and the court 
struck out the referee's corresponding conclusion of law, and adjudged 
that defendant Faust  liad the right ill this action to seek recorery for 
himself and his copartners, Noble and Larsen. 

The  finding of the judge in  this particular does not seem to be sup- 
ported by any evidence appearing in the record before us. The de- 
fendalit Faust  filed answer for l i im~elf  alolie, set up  counterclaim seek- 
ing recovery for himself, and made no referellee to the existence of :I 
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.nit i i ~  lily narilc alrd an1 u l ~ d c r t a k i n g  to ~ n a l r c  rcco\cly as  I rriude tlie 
iiivcstlnent indi\itlually. N r .  Larscll is ]lot iiicludctl lwc*:rnse Ile liirh 
ilotlliug to l o w .  S o b l e  a n J  L a r w n  lia\ c nothing ill tllc i i n  eitrncnt. 
Tllcrc a r c  tlirec pnrtllers to llle colitract-Soble, L:lrscn, alld mvself." 

to 11i:lkc otllcr and additioilal fillclings of llih o ~ n ,  a, authorized by C. S., 
.ii8, and  the  ml i fo im tlcci~iolls of t h i i  C'ourt, is l imited hy the cstab- 

\ulq)ort  t l ~ r  jutlgr's filidillg 011 thib i ~ ~ : l t e r i a l  mat te r  h i s  ru l ing  thereon 
c2alliiot 11c upl~cl t l .  T l l c v f o r c ~  i t  fol lons t h t ,  u11c1~ tllc filidiilg of tlir 
~ d c r c x e  has hccn strirkcll out and  tlie f i n i l i ~ ~ g  of t l l ~  judge i n  lieu tlicrcof 
is nllsiipl)ol.tcd 11y c \ i t l e l ~ w ,  tllcw i:, n o  I):~yi, f o r  tllc jndg~llcwt, a n d  it  
n i m t  he racaated ;tlrtl tlic v a u v  rcrllaittlttl to tllc S u l c r i o r  C'ourt fo r  
p ropr r  tlctc~rnli~iatioil of t h c  mat te r s  r : r iwl  I I ~  tllc pcr t i~rel i t  c w e p t i o l i ~  
to the l ~ p o r t  of the rcfcrcc. C ' o l ~ t t i ( o ~  1, .  1 ~ 0 0 ~ 1 ,  ( ' o ~ i l r . ,  208 K. ('., 430, 
131 S. k:., 2 W ;  I l ' i /soi l  1 % .  . l l lubrooX, 203 S.  C.,  49S, 166 S. E., 313. 

of t rs t i i l~ol ly 1)t~f'ow thi, ~ ~ ' f ~ r e e ,  wlio tliercul~olr ruletl tha t  thc o11c part-  . . 
1 1 ~ 1 .  t~viiltl 11ot ~na i l~ t : i i l l  ;rc.tiol~ oil a claim 1)c~rtailllug to tllcl p a r t n t ' s i l ~ i l ~ .  
I l c ~ l t ~ .  i t  111;1y 11ot 1~ 11('1(l tha t  tlrr ol)jct+ioll n n i  naivetl.  l 7 ~ ~ ~ l / / l / u i 1  1 , .  

icquca~lt tc'lm, o \ v r  the. o1)jectioli of nppc,llai~ts, to cor rvd t  the mistake, 
:111tl ii1w11 r o l ~ i i ~ l ~ r a t i o l l  of tlw :iflidarit, filctl ill suppcrt  of plaintiffi '  
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motion i l l  th is  Court  fo r  a I I ~  t r i a l  f o r  n e n l - ~  tlivovcred evidence O I L  

the question of the amount  of defendant 's damages. we deem i t  proper, 
and so order, t h a t  additional evidence be taken or  a new hearing be had  
ns to  the a m o u i ~ t  of d e f e ~ ~ d a n t ' s  couiitrrclaim, ill the event he is found 
entitled to  recover thereon. 

I t  is ordered tha t  the judgment appealed f r o m  be ~ a c a t e d ,  and tha t  
the cause bc remanded to the  Superior  Cour t  of T a n c e y  County for  
fu r ther  proceedings not inconsistent with this  o p i ~ ~ i o ~ ~ .  

E r r o r  and remanded. 

COKBICTT I,. SIJ.\'Elt ANIJ  WIFE. IDA C h I i S O S  SIJ,YER, v. T. 11. 
SKIDJIORE. 

(Filed 23 March, 1038.) 

1. F'I'Ru~ 5 11-Evidence held fo r  jury on  issue of f ~ ~ m ~ d u l e n t  misrepre- 
sentation and  damages i n  sale of land by vendor. 

Plaintiffs alleged that  defendant vendor represented that there was a 
sewer line along the highway in front of the property sold. The male 
plaintiff testified that defendant made such representation to him, told 
him that  the house on the adjacent property mas connected with the 
sewer and did not have n septic tank, and that he told defendant he 
intended building a house and that he would not buy property requiring 
the use of a septic tank under any circumstances, which testimony was 
corroborated by his brother. Plaintiffs also introduced evidence that 
plaintiffs relied and acted upon the representation in regard to the sewer 
line. that  there was no sewer line along the highway, and that  a septic 
tank was used for sewage disposal on the adjacent property, and that the 
value of the land was less without a n  available sewer. Defendant testi- 
fied that he told the male plaintiff he thought there was an available 
sewer and that plaintiffs made their own investigation, and introduced 
evidence contradicting plaintiffs' evidence in other material aspects. Held:  
The tlefrntlnnt's motion to noasnit was propc'rly tl(.nii'tl 11y t h ~  original 
t r i :~l  t.onrt. nntl tl~t. conflic.til~g c\ i t lenc~ w n *  prolwrly sul~mittrcl to the 
jnr j  OI I  the iswes of frnndnlcnt misrcpreie~lt:~tion. in j l~ry  and damnge. 

2. Appeal and E r r o r  § 21- 
Where the charge of the court is not in the record, i t  will be presumed 

that the qnestions of fact were properly submitted to the jury. 

L ~ P F E A L  by plaintiffs f rom Joh?aston, J., a t  S o v e m h r  Term,  1987, of 
Buxcoa in~ .  

T h e  plaintiffs recorercd judgnlent i n  this action i n  the general county 
court of n u ~ ~ c o n i b e  County, bu t  upon appeal  of defendant  to  the Supe-  
r ior  Court  the judge sustained the  exceptions of the defendant to the  
refusal b ~ -  the t r ia l  judge to dismiss the action upon a demurrer  to  the  



critlvilw. ant1 imi~:rlitletl the case to the general count? court  fo r  judg- 
111cnt :I* in  c;r.c of n o ~ i ~ u i t .  T o  the ruling of the  judge of the Super io r  
('our1 tlrc lilnintiffs csccptecl. ant1 ap l~ca lcd  to  the  Suprcine Court. 
R e r c r w l .  



N. C.] SPRISG T E R X ,  1038. u :::: 

of t h e  realtor 's comn~i;.ioll fo r  negotiatillg said tratlc, the former of 
nllich uotes, as  plaintiffs a rc  advised, informed, and  bcl icw are  I I ~ V  held 
by the  TTachoria B a n k  mld Trus t  Company of A l s l l e ~  ille fo r  collection 
for  the defendant. 

" 7 .  T h a t  the  plaintiffs n e r c  caused and iliducccl to p u r c l l : ~ ~  said 
1212-acre t ract  of land of the clefendant solely by reaqon of the dcfentl- 
ant's said reprc>e l~ ta t ion  as  to ilic locatioil a t  bait1 p o i ~ ~ t s  on 4 1  ro:1d of 
a sexier m a i n  as aforesaid, a ~ l t l  b~ reas011 tllereof accepted >aid deed, 
paid said cash. a11t1 esccuted said promissory notes." 

T h e  defeiidant filed allyner and  denied the foregoing allegation.;, es-  
cept he  "admitted t h a t  the  plaintiffs executed their  promissory note to 
the defelidant i n  the sum of $1,100.00, and  tha t  the same i; \eruretl by 
deed of t rust  011 said land and premises." 

, l f ter  clenyii~g the defendant 's motion for  judgment a. ill c , l ~ c  of 11011- 

sui t  made n l i e ~ i  the plaintiffs h a d  introduced tlieir el ideilcc and rested 
their  case and rerieneil ~ v h e n  the el idence on both sides was i n  (C .  S.. 
567), the t r ia l  judge submitted the case t o  the j n r y  1117011 the f o l l o n i ~ ~ g  
1ssues : 

"1. Did the tlefendaat, T .  11. Skidmore, falsely m d  f r a u c l u l e ~ i t l ~  r c l ~  
lcseut to tlic plaintiffs t h a t  the tr:ict of l and  c o ~ l ~ e y c t l  I,y 11im to tlie 
p l a i ~ ~ t i f f s  by deed bearing date  4 H a y ,  1036, :11id revorded ill tllc offive of 
the register of deeds f o r  B u ~ l r o m b c  County, Sort11 C'aroli~ia, ill 1)cc.d 
Book 478, oil page 333, contaillet1 a rcgular  w n c r  ni:~in a. all(1gcd 111 

the complaint ? 
"1. Were  the plaintiffs injured and  dal~iagcd by *aitl fi11,c a11d f ~ , ~ ~ i t l u -  

l e i ~ t  represei~tat iol is?  
"3. \Tli:lt tlaniages, if any,  a re  the plai~itiff,  c~l t i t lc t l  to rec.u\c>r!" 
Tlie firbt alltl secoild i s a u e ~  n e r c  a l l s~ ic red  "Yes" and the tliirtl i5.w 

(h$400.00." 
F r o m  judgnlelit 011 the T ert1ic.t the t lefe~i t la~l t  apl)calcd to tlie Supc- 

r ior  Court,  and f r o m  judgnmi t  ill the  Superior  Cour t  rerer-ilig the 
judgmelit of tllc cou11ty court the l)lni~ltiffs apl)calctl to  t l i i ~  Court,  
assigiliilg as e r ror  tlic action of the Superlor  Cour t  judge i n  s u s t a i n i ~ ~ g  
the escep t io~i  of the  t l c f c ~ ~ t h t  to  tlie i ~ f u * a l  of t11e tritrl judge to g ran t  
his  motion for  judgment as ill case of nonsuit.  

Tlic sole quc.;tio~i p r c s e ~ ~ t c d  O H  this appeal  i s :  TVab tlicre sufficient 
e\idence introduced to ca r ry  tllc c a v  to the j u r y ?  , i f ter  a close csami-  
nat ion of the record n c arc  c o i ~ s t r a i ~ ~ e t l  to  l~olcl tha t  the question ~ l l o u l d  
be answered i n  the : t f i rm:~t i~  e. 

T h e  pl:lintiff, C'orbett L. Sil l  cr, testified : "I know the defendant, 
T .  11. Skidmore. I firqt bcc*allie ac.quai~ltctl nit11 h im l p r i l ,  1036. 
. . .  I t  ( the  1112-ac.rc t ravt)  i5 763 f w t  011 tlie Rainbow Terr :~ce 
Road.  . . . Tllc fir-t tttlk I llatl it11 Mr. Skitlmorc allout this  



property 11e was c>;all(vl to 1\11.. Ro\rl:~ntl'.; ~ f i t ~  to tlest~ri1)c the 1)rol)erty 
and t h e  t e r ~ ~ x .  . . . I :r.~lietl M r .  Skitiinore if this Iiouse i ~ , e f c r r i ~ i g  
to  t11r: rexidencbe tll:it w ~ i s  :llren.ly 011 t l ~ c  tr:ict ~ 1 r c 1 1  p1:iitrtiff p~ i rc~ l~asc~t l  
i t )  n.:~s roni~cctcd \vitlr a wncr..  1 lc  ~ : t i ( l  i t  was. I to'd llilll 1 1vi111td 
to  hriy it. . . . I :~.;kcd llim if tht'rc n.ns ;I aclvcr lillc, tl~erc'. I I e  mi11 
t l i c l ~ ~  v:ir. I r e  wit1 thC 11o1iic t1ic1.c ~v:rs C O I I I I W ~ P I I  t o  it. . . . I 
:\?kcd hi in especially ;rl)out :I .;e\vcr, tli:lt 1 n . ; ~  g o i ~ l g  10 build anot1ic.r 
house. HP stays. 'TIrere is  110 (:css1)onI, hut tha t  it  cor111cc.tetl ~ v i t l l  tlit) 
vity pool ( s ~ ~ v t ~ )  of 13lac.k Y o u ~ l t a i t l ,  ru11i wit11 tha t  street or road.' 
. . . 1 raid 1 noult111't haye :L septic. tali]< u ~ l d c r  no c o n s i t l c ~ x t i o ~ ~ .  I 
rallctl i t  tha t  nlrtl he cd l r i l  it :r cesspool. H e  said there was no cesspool, 
but that  i t  coii~lcc.te(l wit11 tlic (zity sewcr of E l a r k  Nounta in ,  tha t  it  r a n  
Jvitli t h a t  roatl. . . . I said I would uot  1i:ivc tlie property under  
no consiclerat io~~ ~vl iere  I h:ld to  use a septic tnlrk. I to111 h i m  I had had 

mony. 
Tlie dcfe~itlarlt testified: "A\s I rccall i t .  M r .  S i l r c r  sl)oke about :L 

sen-clr a t  tha t  t i ~ n c .  1 told llim I 11:1vt' 110 I m o ~ l ~ t l g e  of :l se\ver, hut 1 
untlerstootl t l i rw was n sewer n ~ a i l a b l c .  I 1l:lve heell toltl that .  I toltl 
h i m  I had  not c ~ c r  matle :111y i n ~ ~ . ; t i g : i t i o n .  S o t l l i ~ l ~  tflse was said ; ~ t  
that  t ime except the  tcrivs, a s  1 rer~111. T h a t  c011vc'rs~tio:l dill 11ot exct~ed 
five miirntes. I ~ l e v c r  saw X r .  Corlwtt Silver, ploir~tifl' in  this ac t io i~ .  
after t h a t  time." There  \\-:IS other  cvitlelic~c rorrohorarivc of tlw tlefeltcl- 
:tnt's testimony. 

There  was el-itle~lcc t c ~ l d i ~ l g  to  die\\- tll:it the ~ ) l a i ~ ~ t i f f s  rc,lie(l and 
:IC~CVI up011 tile representations nlatlc 1,. tlrct ( I C ~ C I I ~ U I I ~  :IS to  tlie x1~v\.thr 
and. the  absclice of a cesspool or septic tank,  a i d  there is eritlencc t h a t  
the plailltiffs did not so rely o r  a r t ,  but niatle their  o \ v l ~  iuvcstig:~tionc 
and  relied a l ~ d  acted thereupon. 

,111 of tlie evidence is to  tlic effect tha t  there is no sever  ill tlip 'trcet 
i n  f ron t  of the t ract  of i a i d  sold by the tlefmtlant to  t l l ~  p l a i ~ ~ t i f f s ,  and  
tha t  the house on said t rac t  of I:md u w d  :I cesspool or septic t ank  for  
sewage disposal, and  tlmt tlie ~ . a l u e  of the t ract  of l a i d  is  less witliout all 
available sewer t l i m ~  it  would be i f  :I sewer was avnilnl,le ill the street 
i n  f ron t  thereof. 
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T h e  colitratlictory c l - ide~~ce  of the plaintiffs :lud t lefenda~it  raised 
questions of fact  nhicl i  could be clearly presented ul)o11 tlie issues up011 
which the  case n-as tried, and, ill tlie abselice of tlic charge fro111 the. 
record, tlie questions of fact  a r e  presumed to llave b ~ c i l  1)rol)erly 5111)- 
mit ted to  the  jury.  

TYliile tlic j u y  miglit l i i~vc l)ce11 e l~ t i re ly  juatificd ill a n s u w i l ~ g  tlw 
issues i l l  f a l o r  of the c lc fc~~daut ,  Ive ~ ; I I I I I ~ ~  colicur ~ v i t l l  the lioltlillg of 
the judge of tlie S u l ) c ~ , i o r  Court  to tlic cffcct tha t  tlierc was lie cvidcl~cv 
of the  plaintiffs' alleged cause of action. 

T h i s  case is gover~ied by tlic princ.iplc cnullciatcd i n  I lajjz~.oorl  1;. ,1101.- 
fon, 109 S. C., 135, wherein is quoted tlie follov.ing f r o m  Ferebce 1 . .  

G o r t l o l ~ ,  35 S. C., 350, to \\.it : "TVlien, therefore, i n  a coutract of salt 
tlie ye~idor  affirnis that  which lic either k ~ o \ v s  to bc false or  doc^ uot 
k i i o ~ r  to he true, whereby the  ot!icr p a r t y  suetuills :I loss, and  he acquires 
u gain,  he i s  gui l ty  of a f r a u d  f o r  which he is ans\ver:tble ill damages. 
W i e n ,  tlierefore, sued for  a deceit i n  the sale of a n  article, lie cinnlot 
protect liimsclf f rom ~*esponsibi l i ty  by s l ~ o w i l ~ g  that  tlic ~enclcc. pur -  
cliased x i t h  a11 faults,  if i t  apljear t h a t  lie resorted to  ally c~iitri\.illlc(' 
or artifice to  l d e  tlic defect of tlic articlc o r  nlatlc ;t f:rlse r c l ) r c ; c ~ ~ t a t i o ~ i  
at the t ime of tlic sale." 

TYc a r e  of the opiiiiol~, autl so lioltl, that  the judge of the Sul)el.ior 
Court  was i n  error  i n  s u s t a i l ~ i l ~ g  the esceptioll of t l ~ e  defendant to t l ~ c  
refusal of the t r i a l  judge to g r a n t  the niotioii for  ju(lgiiie~it ah in c : ~ . v  
of ~ ~ o m u i t ,  alld t h e  case i s  ~.cm:~nde(l  to tlic Sulwrior  C'ourt f o r  j u d p n e ~ i t  
i n  accord with th i s  op i~ i ion .  

Iteversed. 

-- 

1. Burglary 8 3- 
The offense of possessing implements of housebreaking \~ i thout  lawful 

excuse, C. S., 4236, does not require the proof of any "intent" or "unlaw- 
fu l  use." 

2. Uurglnry 5: Crinlinal Law 2 8 b C o u r t s  will take judicial notice of 
whatever is, 01, ought to be, generally knoun in the jurisdiction. 

The courts will take judicial notice that nitroglycerin, soap, eye-dropper, 
dynamite caps, d ~ n a m i t c  fuse. pistol cartridges, a double-barrel shotgun, a 
single-barrel shotgun, a sawed-off shotgun, a pair of bolt clippers, a sledge 
hammer, and a cold chisel, arc, in combination. implements of house- 
breaking, and come within the term "other implement of housebreaking" 
used in the statnte. C. S., 4236. 
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3. B u r g l n r ~  lO-\Yhc~~c implements arc implcmcnts of housebrc;~king 
within judicial lcnowlrdge, court need not define the term. 

In  this prosc~cntioii for posvssion of lmplemeiits of housebreaking, 
clcfc~itlnnt relied solely upon an  alibi. Tlic irnplcme~~ts fuuiid by the 
officers \-\ere sucll that the court properly took judicial notice that they 
n r r c  implements of housebreaking, mid there was no e~idence  of I a ~ f n l  
c\cusc in tlie po%ession of the iinplcments Ilc7d: An instrnction that  if 
the jury found beyond a ren.onnble doubt that defendant was in posses- 
sion of wch tools without 1:twfnl eucuse, they should return a rerdict of 
guilty, is sufficient, C. S.. 661, mld will not be held for error upon defend- 
ant's co~itention that i t  failed to properly definc the offence charged and 
the elements thereof. 

. \ I T L \ L  by d ( ~ f ~ n d : m t  froin TT7i l l i c l?n~,  .J., : ~ t  A \ l i g ~ b t  Term,  1!33i, of 
S \ \ I T .  S o  error .  

T h i s  is  :I crilninal action i n  which i t  i. charged t h a t  the defendant 
(lid u ~ i l n n  fully, n i l lfully a d  feloniouqly, \\ i thout  Inn i'ul excuse, have 
i n  lli i  p o w w i o n  cr i  t a in  pick-lock,, kc-., bit,, l ~ a m m c r i ,  cro~vbars ,  nitro- 
glycrrin, dylr:~mltc caps, fusc.., drill., soap, shotpuns, riflei, axe-, and 
o t l ~ c r  i m p l c ~ i ~ c l ~ t s  f o r  l~ouwbre :~ki l ig ,  c o n t r a ~ y  to  the fo rm of the st:~tute. 

A\l)c~ut 1 o'eloclc a .  111. on n morning i n  May, 1003, officcrb of S a s l l  
County - \ ~ c ~ c  i e n r c l ~ i n g  for  one Alfred Denton,  a n  wc~nped convict. 
T l q  \\ cnt  to  tllr  llome of onc Bottom. a t  Gold TT:lller aud  ~ r a i t e d .  They  
<an n u  antol1101)ilc n11pro:lch Eottom,' home :\nd t h o l e  out to  Inept i t  
~ r i t l i  tlic7ir l ig l~ t .  off. '\T'llcn tlic officer, qot u i t h i n  120 or 200 yr(1.s of 
the a l j l j r o w l i ~ ~ ~ g  :rntomol~ilc t h y  tu r l~c t l  their  lights o I. Dcnton \ \ a -  
dri! i ~ i g  the nl)i)ro:rtl~ing car  and  attmlptctl to t u r n  ;~rcui ld.  IJI d o i l ~ g  
so lie cut  the  v11ccl.j iii a tlitrll a11t1 the  car  v n -  unable to  more. T h e  
off ic~rs  r e c o g l ~ i m l  this defi,ndant i n  the car  nit11 I h t o n .  -\s the officer< 
appro;tcl~ed the ca r  Lh~nton  o l~cned  fire v i t l l  a pi-tol. T h e  defc~i i lant  
picked up a rifle, and  shot a t  t l i ~  rn fro111 the re:Lr ieat.  l i c  then picked 
u p  n &otgun :\nil shot a t  t l ~ e n l  t v  icc. Tlie offirer. re turned the fire. 
TJTI~el.cupon Dcl~ to l i  and  T i c k  got out of their  car  and escaped, using 
their  r a r  a s  a s l~ ie ld .  

Upon  searchiup the  car ahnndowtl  1jy Dcirton allti T i c k  the officers 
found a n  i n k  bottle ful l  of nitroglycerin, soap, eye-dropper, nine d p a -  
mit,e caps, d y ~ a n l i t e  fuse, pistol ?artridgcs, a double -bxre l  sllotgur~, a 
siligle-barrel shotgun :1nd :L sa~vccl-off hl~otg~!~r. a pa i r  of bolt clipp~r.; .  
n sletlge lialnmc~r, cold chisel, and  pistol cartridges. 

1k1ito11 was apl~reliei~decl \vithin a few days :n~d  ieturlietl to tlie 
State'$ Prisoli.  Tlic offic~1.s did not  l ino~v  this J e f e ~ ~ t l a n t  ant1 (lid not sc>r 
h i m  aga in  un t i l  Ju ly ,  103;, ~ 1 1 e n  tlwy recognized hi111 in t l i p  t'ourt- 
house i n  S a s h ~ i l l r .  T h e  dt)fcntlalit was t l~crcnpoli  arwstcd,  i~~ci ictct l ,  
:tnd p u t  upon t r ia l .  T h e  clc~fcnclant set 111) t l ~ i ,  clefcnsc of nu alihi :\11tl 
testified tha t  he  Icft S a > l l  County ill J ; ~ ~ r l i n y ,  I9:3;, ant1 did not return 
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to tllc county unt i l  February ,  1936;  t h a t  a t  the  t ime the officers related 
they saw D e n t o ~ i ,  hc, tlie defendant, waq registered a t  tlie 1-. 31. C. *\. 
in Fayet tcl  ille under  a n  aqsumed nalne. 

Tlicrc n-as a ~ e r d i c t  of guilty, ant1 f rom judgment 1)ronouncetl tl~crc,oll 
the defendant appealed. 

I T .  T l l c ~ e  a re  no rxccptiona to tllc rvidence. T h e  t l r fe~id-  
a n t  relies p r imar i ly  upon a n  alleged e r ror  i n  the  charge of the court 
I)clow and the  fai lure  of the  t r i a l  judge to properly define the offense 
charged and the elenlents thereof. 

ITI& the  s tatute  under  n h i c h  the defendant s tands indicted creates 
three separate  ofienses this defendant was indicted f o r  the violation of 
only one. to w i t :  T h e  possession of implements of housebreaking with- 
out l a n f u l  excuse. 111 the  court belon. the defendant made  no conten- 
tion tllat tlie tools found ill the  posses.iori of Denton and  the  other occu- 
p ~ n t  of tlie car  n e l c  i ~ o t  implements of liousebreaking. H i s  defense 
\\:IS bottomed entirely upon all alibi. I I e  chose this theory upon which 
to tcst h i s  gui l t  or i1111oce11ce beforv tlic jury. I t  is  doubtful uhet l ier  
he can  now cliallei~ge the suficicncy of the elideilcc to es tab l~sh  the  
ofie11.e cliargetl, or contest the bufficic11c.y of the charge of the court i n  
t h t  respec.t. Speaking to the subject in  S. C. Church ,  102 N. C., 658. 
~ l t l c c t t c a ,  J., rl1r-s: "Tlie defendant excepted to the charge on the ground 
t11:lt tlic judge failed to s tate  i n  a p l a i ~ l  a ~ l d  correct nlalilier the evidence 
i n  t h e  ca>e, and to drclare and explain the Ian ar is ing thereon. C. S., 
6 I t  is in4s tcd  tha t  no definition of larceny or  of burglarious break- 
jug \ \ a s  g i w n  the jury, alitl t h a t  the es.e~itinl elements of the  crimes 
u e r e  uot esl)l:~i~letl .  W e  lia\ e had  occasion to say tha t  a statement of 
tlie contentioiis of the lmrtics, togetlicr n it11 a slmple eriunciation of a 
legal principle is not a legal compliance nit11 the s tatute .  Wtrtson c .  
~ ' L Z I I ~ Z ~ I Z ~  C'O., 100 S. C., 840. I f  t h e  charge, otliernise clear, is subject 
to this criticisnl tlie in ad^ erteilce Ira3 no doubt due to  the  fac t  tha t  the 
defe1l.e \ \ a ?  a n  alibi and tlie alleged impossibility of the defendant 's 
guilt .  

" T l ~ e  1)rincipal que,tion had  reference to  tlie defendant's participa- 
tioil ill the crinles ra ther  t h a n  to their  essential elemeilts; but  as  to the 
count. oil nliicll t l ~ c  defendant n a s  convictrd tlie coilstituent element> 
were a t  leart inferentially given i n  the beg i~ ln ing  of the  charge." S. 7.. 
TT'hilc. 171 S. C., 7S . i .  
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, . I he lmrtioi~ of t l ~ c  c l~arge  to nliirll the dc fcn t l a~~ t  t lkcs exception is 
:I ,  follons: "This i. 1)urcly a qucitio11 of fact for yon under your oath 
:tccoitling to the c~ idence, applying the la\\- a ?  laid down for you. I f  
you fir~tl fro111 the el idencc, Leyo~ltl a ~c~aionable  doubt, that  tlic defcntl- 
ant TI a- ail occul):~lit of tlir automobile, in possesiion of the tools t l l c r ~  
tliat i~iglit T\-itllout :illy lnvful  excu*c, it vould be your duty to return 
:L \ e d i c t  of guilty. I f  you iiavc a reasonable doubt you will acquit 
liini." The  particular sectio~l of tlie statute under which the defendant 
\\-as lwiilg tried does not require tlie l~roof of any "intent" or "unlnnful 
use." The grayamen of the offensc is the possession of Lurglar'b tool3 
without lanful  cscuse. Without regard to otlier portions of the charpc 
wliicl~ nould tend to explain n h a t  are burglar's tools, tlli\ charge is 
I\-itliout error if the tools found in the l)ob~e+ion of the defendant nerc  
in fact in ip lcnic~~~t i  of 11ouic~l)rcakilig. S o  lawful cscusc for tlicir 1)os- 
sc~ssioii aplwars froill the c\ i d e ~ ~ c c ,  and the dcfendai~t  ul~dertooli to s l i o ~  
none. Ew11 if i t  be coi~t.edeil that  tlic hurden was on lhc State to show 
that the posscs~io~r n a. n ithoat la\\ ful  rscuic, t l ~ c  tw~~duc.t of tlloscb ill 
the car :$lid the ell.cumsta~ices u d e r  n l i ic l~  the- \!ere in p o ~ ~ e ~ ~ i o i l  of 
the tools leale o111y one reasonable co~ ic ln~ ion  to he d r a n n  from thc 
~ ~ i d r n c e  and that is that tlieir posws~ioli of the tools was without Inn- 
ful excuse. 

The part icul:~r tools e i ~ u ~ ~ ~ e r a t t d  in the pertilic~it itatute arcy: "Ab~! 
pick-lock, key, bit, or otlier iml ) l enm~t  of houicbrea iing." S o  pick- 
lock, kcy, or bit n a s  fou11t1. Tf tlie too1.s fo1111tl in f l ~ c  l,oi.e.;-io~i of tlic' 
dcfcncla~~t are cn~hraccd a i t l ~ i n  tlir gcncriil tcwn, "otlier ~ ~ n p l c m e ~ ~ t  of 
houwbreaki~rg." tlicil. l m ~ s c ~ ~ i o ~ l  xitliout Iavful  cxcnsc, is prohibited by 
the statute. T ~ I P  hill of i n t l i c t n ~ e ~ ~ t  listcd ill detail the articlcs foulitl. 
so tlio defendant n as not taben unav are. 

There are m:iny facts of 1\11icli tlic court may t t~ke  judicial uotice, 
a ~ ~ d  they ilionld t:tkc  roti ice of n l ~ : ~ t e \  cr is, or ouplii to be, generally 
knonn witliin the limits of tlieir jurisdiction. for justice doe. not re- 
quire tliat courts profrse to 1)c more ignorairt tll:ui the rest of mankind. 
13 R. C. L., 1057. I t  is not unu\ual f o ~  tlic court to take judicial notice 
tliat certain newpolis not sl)ecifieally described in tlic statute are deadly 
15 caponq. They liken iw take notice of otlier like gmemlly  knov 11 facts. 
T h i l e  each of the articles fou i~d  in the poscesiion of he defendant lias 
its legitimate use, it  cannot bc said that taken in c~ombination these 
artic.les are tools of any legitimate trade or callil~g. 'Cl~ere is no legiti- 
mate purpose for x h i c l ~  this defendant and his corn1 a11io11 could hare  
the combination of articles found in  t h i r  possession. On the other 
hand, taken ill combination, they are the instruments and tools usually 
possessed and used by housebreakers. Section 4237--1 expressly recog- 
nizes nitroglyceri~~.  d,vnamitr. gun~powde~,  and other esplosires as in- 
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struments of housebreaking. I t  is well known that soap and eye- 
droppers are iiistruments used by those wlio seek to make unlawful 
entry into safes and vaults through the instrumentality of nitroglpccril~. 
Likewise, dynamite fuse aud dynamite caps constitute a par t  and parcel 
of the equipment of those engaged in such enterprises, just as are bolt 
clippers, sledge hammers, and cold chisels a par t  of their equipment. 
Such persom also frequently go armed. What  excuse in conuectiol~ 
with a legitimate enterprise could the defendants offer for being armed 
with a rifle, a pistol, a double-barrel shotgun, a single-barrel sliotgull. 
antl ;I sawed-off shotgun loaded with buck shot? I t  would seem to us 
that we would have to appear to be willfully ignorant to fail to tnke 
notice of tlie fact that  these articles and i~nplements f o u ~ ~ d  in the p o ~  
session of the defendant are tools of housebreaking. I f  they are, then 
there was no error in the charge. Thc  court assumed, as i t  had a right 
to assume, and it took l~otice of the fact, that the articles found wcre 
in~plcments of housebreaking. There was no eridence of any lawful 
c.sc11.w for tlie possessio~i of such implcmel~ts and the court was, there- 
fore, fully justified in instructing the jury that if they found in fact the 
clcfentlmlt IT-as i11 possession of these implements ~vithout lawful cxcuie 
thcv i.liould returli-a verdict of guilty. 

u L 

The  following implements i n  combinatiou are held to be irn~)leme~~t. :  - A 

of housebreaking: Sitroglycerin fuse and a de to~ia t i~ ig  cap. S. 1 % .  

l joliski,  145 S. W'. 365. 50 L. R. -I., s. s. S2;. One sectioual jimmy, 
on? small jimmy, two pairs of liandruffs, steel drills, one spatula, one 
push screw, drills, divers and sundry steel wedges, one extension bit, 
one bit lock, one bellows, t in spouts, one piece of rubber hose, pieces of 
fuse, powder, and two dark lanterns. Corn. c. Day, 138 Nass., 186. A 
rubber bag of nitroglycerin, fuses, and revolvers. Corn. v .  Conl iu ,  188 
Mass., 162 .  Drills, caps, j imn~ys,  antl dynamite. Peop le  v .  Reil ly ,  6;: 
S. T. Supp., 1 8 ;  affirmed in 164 x. Y., 600. I11 5'. z'. Boliski, supra, 
it is said:  " I t  is considered that the bottle of nitroglycerin with the f u w  
ant1 detonating cap clearly answer to the calls of the statute for a ('tool, 
macl~irle, or implement" adapted to tlie 1)articular use mentioned therein, 
designed to that end, and intended to be used therefor." 

We are of the opinion that  the implements found in the possession 
of this defendant, when considered in combination, clearly come within 
the calls of C. S., 4236. 

We  can find no sufficient cause for disturbing tlie verdict am1 judg- 
ment below. 

S o  error. 
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I .  Process a 3: l'leadings a 2-JIotion t o  amend by substituting name 
of corporation for  name of incliridual defendant held propcrly denied. 

Plaintiff institl~tcd this action by wrrice of sunnnulib on an individual 
defendant. Prior to the accruaI of the cauie of action the bnuiness prop- 
erty of defendant, including the truck causing the daninge complained of, 
was transferred to n corpor:ltion, defendant becoming swretary-treasurer 
of the corporation, m ~ d  plnintiff had knowl(dge of the n:me and exiitenee 
of the corporation, but caused procesq to be serred and pleadings d r a n n  
against the intliritlnal defendant thror~gti ilmdwrtcnce. H t l d :  I'lain- 
tiff's motion to a~iicntl proccsc and plcading by snhititl~ting tlic name of 
the corpor:~tion for t l i ~  name of the indiri(iii:il d c f e ~ ~ d a n t  n x s  ~ r o p e r l y  
dcnied, C. 8 , .747. iincc the corporation is a separatch entity and may 
not be brought illto tlir court w~tlioiit cerx ice of proc7i\ Clc cc ~rqc~r z. 
Groccr,  212 S. C . 13. citctl and distingnsheil ill that the : ~ n ~ e n d ~ n e ~ i t  
therein was a correction of the name of the corporation which had been 
dnly scrved n it11 summons. 

2. Appeal and  Er ror  371- 
The denial of a nlotion to nnlcnil. 1)cin:: n matter within tlic ~.ountl 

diqcretion of tlic trial court, is not re1 ic~rn l~ le  on :~ppe:ll except in ('a-e of 
manifest abuse of discretion. 

3. Same: Appeal and Er ror  3 38- 

It will be prt~cunicil on appeal that t11(, court's rnli lg upon n nlutter 
resting in his discretion n-21s properly bawd upon his discrctionnry pon er 
when the record docs not affirniati~ely bhow that appcllxnt's n~otion WIS 

denied as  a mntter of law or from v a n t  of power. 

Rnilrontl Salvztgc Cnml)a~t-. 111coqmratctl. I)e matlc par t?  d t ~ f c i ~ d a n t  and 
t h : ~ t  pl:~intiff 11c ~ 1 1 0 \ \ ( ~ 1  to f i l ~  ;~d( l i t ion :~ l  or a ~ n r i ~ t l ~ t l  11~:1d i11g~.  P I : I ~ I I -  

tiff appealed. 

D~~vr-, ,  a. T h i -  appeal  p r e s c n t ~  for  r c ~ i c n  the r ~ l i i i g  of' tlw C O L I ~ ~  

hcblon- d e ~ ~ y i n g  l)laiiltifl's xnotiol~ to amc~lcl procc\\  a11d p l c a t l i ~ g  by sub- 
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s t i tut ing f o r  the name of the ii~tlivitlunl dcfcadant  aucd (11. I ' c i ~ r l ~ n a n ,  
Tratliiig as  Pearlman's  Ra i l road  Salvage Company)  the  llanie of Penrl-  
man's Rai lroad S a l ~  agc ('oniljany, Inc.orporated, as  the  1):lrty clefcud- 
;lnt, n i t h o u t  the ibsual~cc of process fo r  the nanled corporation. T h c  
court \)elon-, ho~rever ,  i n  dcnging t l i ~  plaintiff 's motion to amend, entered 
a n  order making  Pearlman's  Railroatl S a l ~  age Coinprn~y,  Incorporntctl, 
:1 p a r t y  clcfendant, nit11 leave to  the plaintiff t o  file adtlitiounl o r  
amended complaint.  B u t  the  plaintiff contends t h a t  h e  was entitled to  
lia've the  court,  by an~entlnlcnt  to the  suninlons and  complaint and 1)y 
substitution of the name of Pcnrlmau' i  Rai l road Salvage Company, 
Incorporated,  a s  p a r t y  tlefentlant, br ing tlic corporation in to  court J\ i th- 
out the issuance of summons therefor. 

T h e  facts  a s  they appear  f r o m  the pleadings and the findings of tlir  
t r ia l  judge were substantially these : 

011 7 J u n c ,  1937, plaintiff caused sunlmo~is  to  issue for  H. P e a r l n ~ ~ l ~ ,  
T r a d i n g  a s  Pcarlm:n~'s  Rai lroad Selvage Co., a n d  0x1 i l u g u s t ,  1937, 
filctl eoniplaint alleging n cause of action against tlie named defcudant 
fo r  ~iegl igent  operation of a t r u r k  on S September, 1934, causing i n j u r y  
to  t h e  plaintiff. S u n ~ r n o n s  antl coml~la in t  Mere served on dcfent lal~t  IT. 
Pear lman  O I I  0 ,\ugust, l 0 3 i ,  ;is f o u ~ r d  1,- the court,  "hy w a d i n g  the 
within summons antl t l c l i v e r i ~ ~ g  a t r u e  coljy of tlw verified complaint on 
the u-ithin named dcfentlant." . \nsncr wns filed by H. Pear lman ,  1 3  
September. 1037, co i~ ta in ing  gcllcral deuial of the nllegations of ncgli- 
gellee. JIot ion to amend 1)rocc.s and  p l e a d i ~ g  was filed 10  Decernbcr, 
193 i .  

I t  was found by the court tliat pr ior  t o  1033 11. P e a r l m a n  11;ltl 11cel1 
carrying on business u ~ i d e r  tlie name of I'earlman's Rai lroad Salvage 
Company,  but tha t  i n  1933, i n  order  to  obtain new capital,  a corporation 
was du ly  organized by the llanle of Pearlmall 's Rai l road Salvage Com- 
pany,  I l~corpora ted .  vliich took o w r  the business, ant1 issued o ~ i c  hull- 
dred a n d  fifty-one shares  of capi tal  stock, of which 11. Pearlmail  owned 
three shares, H. P e a r l m a n  becoming ~ e c r e t a r y  and t reasurer  of the cor- 
porat ion;  t h a t  the truck, the operation of which i t  is alleged caused 
i n j u r y  to  plaintiff, n a s ,  with otlier propert?, ill 1933, t r a ~ ~ s f e r r e d  to wid  
corporation. I t  was admitted by plaintiff and found by the court t h a t  
plaintiff \ \as  a w a w  of the  t r a i ~ s f e r  of the  property to the corporation, 
but by i n a d r e r t e w e  had summons issued and coinplai~l t  filed against the 
individual tlefendant, 11. Pear lman ,  and  was ~ i o t  misled by this  defend- 
a n t  or by the  corporation. 

T h e  polvcr of the court undcr  C. S., 547, to anlend proceqs and plead- 
ing  mas recently consitlerctl by this Cour t  i n  Clcvenger  I * .  Grorer, 212 
K. C., 13. There  thc  summons was issued against the "Knott I Iotel  
Company," whereas tlir  corporation intended to be sued was "Rnott  
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Management Corporation," and proper s e n  ice of process was had upon 
the agent of the latter corporation. The ruling of the judge of the 
Superior Court ill that case in  allowing the alnelidrncnt to substitute 
the correct imme was affirmed by this Court, citing G O T ~ O I L  C. Gas Co., 
178 S. C., 435, 100 S. E., 878 (Pintsell Gas case), a n l  other cases of 
similar import. Bu t  distinction was there d r a \ ~ n  between the holding in  
that case and the principle set forth in J o n e s  u .  I 'u~zsiory, 200 K. C., 
582, I57 S. X., S6i, and Plem?nons 1 % .  I m p .  ( ' ( I . ,  108 S. (1.) 614, 13 S. E., 
188. I n  the last named cases, i n  nhich  i n d i ~  iduals ucrc  iuetl :rid i t  n a s  
sought by an~endnlcnt to bring in  the corporation with w111cl1 the indi- 
viduals were coni~ectcd without tlie issuance and sen  icc of s u n i ~ ~ l o ~ ~ s  on 
the corporation, it n a s  held that  the corporation could i ~ o t  he brought 
into court "in this shorthand manner by amendment" without the service 
of process. I n  Bray v. Creekmore,  109 N .  C., 49, 13  S. E., 7 2 3 ,  it  was 
said:  "If the amended s u m m o ~ ~  adds a new tl(jfendant, it  must he 
served on such defendant." 

I n  Plernmons v. Imp. Co., supra,  the summons, as  issued and served, 
named "A. 11. B r o n s o ~ ~ ,  President of the Southern Improvenient Co.," 
as party defendant. This Court held tliat the superadded words, "Presi- 
dent of the Southern Improvement CO.," nere  mere c l e ~ r z p t l o  per\onle. 
and that, while it n a s  "competent for the court to make the Southern 
I m p r o ~ e n ~ e n t  Co. an  additional party, or substitute it as sole party 
defendant, . . . it  could not bring the Southern Improvement Co. 
in as a party defendant to the action, without its col~sent, except by 
causing amended summo~ls to be served on it." - 

The plaintiff is seeking by this nlotion not to correct a mistake in 
the name of a party, nor to slio~v the true name of a party when there 
was :L misnolner ( U u r d u r d t  c. Drug  go. ,  180 N. C., 436, 104 S. E., 890; 
Lane v. l2. R., 50 X. C., 25), but to add Ly substitution as a party de- 
fendant orle 71'110 has iiever been seived with summoiis. While the indi- 
vidual defendant sued had been doing business for several years prior to 
the institution of this action a ~ d  prior to tlie organization of the cor- 
poration, using a name similar to that  of tlie corporatil2n, the latter was 
a new and separate entity, and the plaintiff was anart: of the fact that  
the corporation had previously taken over the business, including the 
offending truck, and knew its corporate name. -1s was said in Carnlin 
u. Barnes,  50 S. C., 296, the effect of the order of slbstitution, if al- 
lowed, "would be to make, not amend, process." I t  would effect a 
material change in the parties and the statenlent of the cause of action. 
Trust Co. v. Il'illiams, 209 N.  C., 806, 185 S. E., 18. 

Furthermore, i t  has been uniformly held tliat the denial of n motion 
to amend, being a matter n i th in  the sound discretion of the trial court, 
is not reviewable upon appeal except in caie of nia1iife;t abusr of discre- 
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tion. 2'cmple 2%. l ' c l .  ro., 205 S. C., 441, 171  S. E., 630;  G o d o n  1 1 .  Gus 
Co., 178 N .  C., 435, 100 S. E., 878. T h e  rul ing of the court below i n  
the instant  case is  couched in the following language : "Wliereupon the 
court, being of opinion t h a t  the  substitution of the name of Pcnrlman's 
Rai lroad Salvage C o n i p a ~ ~ y ,  Incorporated,  would result i n  a change of 
parties to the  action a d  involve the  statement of allegatio~i.; fo r  thc 
new cause of ac t io~i ,  the  ~i iot ion of plaintiff is denied." 

While  i t  docs not affirmatircly appeur  ill tlie a h o m  quoted laiiguagc 
t h a t  the  ruling was based up011 discretion alone, neither docs it appear  
t h a t  the court  de~l ied  the nlotion as  a mat te r  of law without tlie esercise 
of discretion (l'iclile u.  l l obgood ,  218 N.  C., 762), nor  f o r  want of 
power. T h e  ruliiig of the  court  below in the consideratio11 of ail appeal 
therefrom is presu~iied to hc correct. 3 Am. J u r . ,  see. 985;  B r o w n  c. 
Sheets, 197 S. C., 268, 148 S. E., 233. 

W e  conclude tha t  t l w c  was no e r ror  i l l  the denial of plaintiff's 1110- 

tion, and  that  the  j u d g m e ~ i t  must  be 
Affirmed. 

STATE r. A. 31. ADAJIS. 

(Filed 23 March, 1938.) 

1. Highways §§ 14, 16-Evidence held to  sufficiently establish cartway 
f o ~  purpose of prosecution f o r  destroying cartway bridge. 

The State's evidence tended to show the institution of proceedings in 
the Superior Court to establish cartway over lands purporting to belong 
in severalty to Indians, judgment of confirnlation in  said proceeding, 
establishing the cartmay, from which 110 appeal was taken. Held: The 
evidence sufficiently establishes the esistence of the cartway for the 
purpose of this prosecution of defendant for destroying a bridge of said 
cartway, the Secretary of the Interior not being a necessary party to the 
proceeding to establish the cnrtway, and the presumption of jurisdiction 
arising from the fact that a court of general jurisdiction acted in the 
matter not having been rebutted, an opinion of the Circuit Court of 
Appeals, dealing with the same cartway, being insufficient to rebut the 
presumption in view of the fact that the present parties were not parties 
to that action, and the record in that case upon which the opinion was 
based not being before the Court on this appeal, and the invalidity of the 
proceeding establishing the cartmay not being apparent on the face of 
the present record. 

2. Judgments  9 2& 
A prima facie presumption or rightful jurisdiction arises from the fact 

that a court of general jurisdiction has acted in the matter. 
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3. Highways 3 14- 
The Becrctnry of the Interior is not n necessary pnrty in n proceedi~lg 

to estnblish a cart\vny over lancls belorlgi~~g to Int l i : l~~s ill sel-ernlty or  to 
an  Indian band. 

4. Criminal Law 5 8 1 h  

The burdeu is 11po11 clofendant upol~ :~ppc.nl from conrlction to sl~o\v not 
only tlint error n-:IS co~lnnitted in the trial, but that  the nllegcd error was 
prejudicial. 

The fact that  the v:~litlity of n proceetling cst;rl~lisl~i~rg :I cxrt\vay over 
111cli:ln 1;mtIs might be qaest io~xd by the U11itet1 States in n direct pro- 
cwxling is no tlefensc to a prosecution for destroying n :)ridge of the cart- 
\\.;I?.. siilc.e t l ~ c  l~roccwling to cst;rl~lisl~ the <.;~rt\v;ly 111i1.v I I I ) ~  1)e coll;~tcr;llly 
attacked. 

Only void judgments are  subjcct to collateral :~ttncl<. 

5.  Crilninnl La\\ 3 6-Person asserting immunity from prosecution a s  a 
E'edcral officer mus t  establish such immunity. 

A ~ ~ ( ' r s o i ~  nssc~tiilg ininl~mity from prosecution a s  n i l  officer of the 
TTnitctl States iilust cstnl)lisl~ such immunity, rind i11 this prosecution of n 
E3:lrm &\gent for Indian lands for destroying :I cnrt\v;\y hridgc on such 
1;1ntls. Ilc,ld, the evidence fails to establisl~ that  the a r t  was done under 
authority of the Uuited States or  in pnrsnance of ilef'endnnt's duties a s  
Farm Agent. 

8. Criminal Law 5 2 k  

On :I 111otion to nonsuit, the eridence is to be coilsidered in its most 
favorable light for the prosccntioi~. 

9. Siunc-Sutficiencg of evidence to  be submitted to  t h e  jury. 
I.:vidc~~ce wl~icll te i~ds to prove the fact of gnilt or which reasonably 

c.ontlucvs to that  coi~clusion a s  :I fairly logical and 1ty;itimnte deduction, 
slionltl I)(, s ~ ~ b m i t t e d  to the jury. but the court sl~onld direct n nollsuit or 
:in nc2qnitt;ll upon el-ide~ice \x-l~ich raises n mere s~~sp ic ion  or conjecture 
of guilt. 

10.  In(1in1is g 4- 
The crimiiial 1 :~ns  of the State are  ap1)licable to offenses committed 

\vithin nil I n d i m  Reservation within thc I~ortlcrs of the State. 

Crinliiinl prowcution t r ied upon  i i ~ d i c t m e ~ l t  c l l a rg i11~  the tlefcl~clant 
( I )  \\ it11 dc.;troying a c;rrtn ny hritlge. :11111 ( I )  I\ it11 l ~ i i l t l c r i l r ~  thc  cwn- 
srructioii of a isart\\ ny i n  Graliilin Count: 

T h e  S t a t c  offered c ~ i i l c ~ l c c ~  tc~ ic l i~ lg  to  i I i o \ ~ :  
1. Procwdil ig  i n  the  Snl)er ior  ( ' onr t  of C;Jr:ll~alli L"o1111ty, i l is t i tutul  

7 %lay, 1932, to  e.tablis11 c:irtw:iy 01 cr  c2ei tail1 1a11du of thc  rcslmndf~nt~; .  
,John Teictc~l , ty ,  Solomoll Eirtl .  R I I ~  the  Eastcr i i  I3antl of ('lierokec 
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Intlians of Sor t l i  Carolina, including Tract- 404 a ~ i d  405 of thc Tn(li;~n 
Lands. Judgment of confirmatioli ill onid proccetling, establishi~iq tllc 
cartn-ay, nits cntelwl 1 June,  1035. Thew n a i  no appeal f ~ o m  tlliy 
judgment. 

2. Destruction of ( ' ~ r t u a y  1)ridgc 1). d c f e ~ ~ t l a ~ ~ t  ant1 circum.;ta~~cw 
under which this naq done. 

3. I t  n a s  a g r e d  that the tracts of land on ~111icli the bridge u a ,  
located mid over n.liich the car tnay was laid out nere  tracts of Indian 
lands, and were c o ~ ~ ~ f - e d  to the r l~itcd States of A h e r i c a ,  in t r u ~ t  for 
allotment to tlie Indians in seTernlty, by deed bearing date 21 July,  
1023, executed by the Eastern Band of C'lierohee Iildians of Sor t l i  Caro- 
lina pursuant to resolution duly adopted in ope11 council b the members 
of said band. 

I n  1034 Congrcss pawed the W l i e e l e r - H o a r  Act of 1S June,  1034, 
providing tliat " S o  l a i d  of any Indinn reecr\ation created or set apart  
by treaty or agreemel~t nit11 the Indianr, * k t  of Congress, e secu t i~e  
order, purcliaw or otlierxi,-e slinll bc allotted ill s c ~  cralty to a11 Indim.." 
25 U. 8. C. &i., see. 461. 

4. There n a s  no tlenial of tlefe~idnnt's testilnony that  he was "Farin 
agent of the Cherokee Intlian A \ g e i ~ ~ , 7 7  \\it11 duties of '.farming alltl 
looking after the far111 lands of the resermtioii." 

The jury returned a general T erdict of "Guilty" ; ~rlic~rcupoii judg- 
iiicnt n a s  re~~dere t i  that tlie tlcfcntl:~lit pay n fine of $25.00 alld the costs 
incurred. 

Defendant appeals, assigning errors, relying principally upon hi5 de- 
murrer to the eridellce or nlotioii for judgment of nonsuit ~ ~ n d e r  C. S.. 
4643. 

Attorney-Geneva1 SSeawell a w l  Ass i s tan t  -1 f forncys-Generci l  a l IcJlul lan 
and TT'illis for t h e  S t a t e .  

Char l e s  E. C o l l e f f ,  E a y m o l l d  2'. S a g l e ,  J u l i u s  J l a r f i n ,  11, [I'yvc Y a y -  
lor,  and  W t n .  IT. Chz~rchzcel l  for de f endan t .  

S ~ a c ~ ,  C. J .  Tlie first question for decision is n l ~ e t h e r  the State lias 
offered e~ idence  sufficient to show the establisllment of a cartv7ay over 
the lands in question. K e  agree nit11 the trial court tliat tlie proof 
adduced on the hearing supports the present prosecution. 3'. c. J o y r e ,  
121 N. C., 610, 2S S. E., 366; 9. c. TT'itherapoon, 75 S. C., 222. 

I n  the first place, n p r i m a  facie presumption of rightful jurisdiction 
arises from the fact that a court of general jurisdictiou lias acted ill the 
matter. D o u n i i l g  c. lT'hite, 211 S. C., 40, 1SS S. E., 815; K i n g  c, R. R., 
184 N. C., 442, 115 S. E., 172; S t o ~ t ~ c a  c.  T h o m p s o n ,  173 N. C., 466, 92 
S. E., 2;9; TT700d 1.. ,qugg, 91 S. C ,  03;  I l t rrccy  c.  T y l e r ,  69 U. S., 3%; 
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D e u n  c. Brozoz ,  261 Ky., 593, 88 S.  TT. (2d),  298; H o r n  r .  J l c t z g c r ,  
234 Ill. ,  240, 84 K. E. ,  593; 15  R. C. L., S s l ;  34 (2. J., 537.  T1in.r 1, 

nothing 011 the present record to o ~ e ~ t u r n  this 111-esumption. I t  was not 
necessary tliat the Secretary of the Intcrior  should appt nr :r. a par t r  to 
the proceeding. 23 U. S .  C. *I., see. 311. 

Secondly, i t  is in cricle~~cc that  Jollil Teieteskcy nnc Soloillon Bird, 
respo~~dents  in the cartway proceeding, I\ ercl i n  poiiession of the 11ldia11 
lands o ~ e r  n-hicli the cartway ,la% laid out, Tracts  404 ant1 405, claim- 
ing them as their own. Whether the claim of either Y as  by allotment 
froin the United States, under the trust deed of 2 1  J u l r ,  1025, ~ i t h  full 
power of alienation, docs not appear. At any mtc, tlie invalidity of 
tlic cartway proceeding is not apparent on the face of the rec-ord. F o r f  
L e n ~ t n ~ c ~ o r t h  X. R. Co.  c. L o w e ,  114 U. S., 525; rT. S. 1.. Chicicl-/o, 4 i  
U .  S., 183. See latest expression of the Suprcm~c Court of the 1Tl1itcd 
States in C. S. 1 % .  J l c G o w a n ,  h2 L. Ed., 305. 

It is true the defendant proffered as evidence the opinion of the C'ir- 
cuit Court of L\ppenls in the case of C. S. c. C ' o l m r d ,  SEI Fed. (dd) ,  21.7, 
dealing with this same cartway, but neither of the parties here was a 
party there, and tlie record in that  case, upon which tlil, court's opinioii 
was based, ib not before us. Hence, uncler our settled procedure, S C ~ L -  
bena c. l l i u f o n ,  100 S. C., 108, 129 S. E., 181, the esccptiol~ cannot he 
sustained. This  was the only eridcnce ofl'ered to rebut tlic presumption 
of jurisdiction and its rightful exercisc. Il 'ow,~send v. I l 'ow~lsotd ,  4 (lald- 
well, iO, 94 Am. Dec., 184. 

Moreorer, conceding tliat the I'nited States in a c irect proceedii~g 
brought for the purpose might question the validity of this cartway. 
C. S. 1 % .  , l f i ~ ~ n c s o f u  (Circuit Court of ,\ppcals, Eighth Circuit, 12 
Xarch,  1938), if Congress has not disaroned the truqt 25 IT. S. ('. A1., 
see. 461, still it  is not perwired upon nhat  footing this could avail the 
d e f e d n n t  in a col1;lteral attack here. S.  1 % .  Y o d c r ,  332 X. C'., 1111, 
44 S .  E., 6%. The United States is ilot a ljarty to the pro-ecution, and 
the suggested roitlableiiess of the car tnay l)rocerding is 110 defense to the 
present action. S o n  c o i u f a f  that a proceecling, ~ o i d a b l c  as t o  .;oinc third 
person, is not to be taken as valid in a criminal prosecutioli ug:iinst 
another. S. 2 % .  S m i t h ,  100 X. C,, 250, 6 S. E., 2.31. 

Oidy lo id  judgments are subject to collateral attark. Dou r t ~ n q  P. 

IT'hiic, s u p r a :  I l u r rc l l  c. I17cl,tead, 206 S. C'., 517, 175 S .  E:.. 233;  l<ing 
v. R. R., supru. 

The second question presented by the appeal is n l i~ t l l e r  tlic tlefendar~t 
is immune from prosecution as an officer of the United State\. The 
record fails to establish such immunity. I - inson 1%. O'l?err!j, 209 3. C., 
287, IS3 S. E., 423; Philadelpkirz Co .  u.  S t inaso~z .  22.3 IT. S. ,  605; Iornc 
v. Googc, 284 Fed., 269; I n  1.c Il 'aite,  81 Fed., 8*59. 
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There i,- no evidence tha t  the defendant i n  destroying the bridge in  
question n a q  act ing under  authori ty  of the United States  or i n  ~ ~ u r h u -  
ance of his duties as f a r m  agent. Isaac c. Googe, supm. One who seeks 
to  dcfe~ld  on the  ground of sovereign i ~ n n ~ u n i t ~  must  slio~v his authority. 
Poinrlr.ztc r 1 .  Grecnhow, 114 U. S., 270; Iineedler v. Lane, 45 Pa . ,  2%. 

T h e  practice is now so firmly established as t o  admi t  of n o  questioll- 
ing tha t ,  on a motion to nonsuit, the evidence is to be considered i n  i t s  
most favorable l ight  fo r  the p r o w u t i o n .  8. v. Rountree,  181 N. C., 535, 
106 S .  E.. 660. A411d further ,  the genernl rule  is  t h a t  if there be a n y  
el-itlence tending to proye t h e  fact  i n  issue, o r  which reasonably con- 
tluPcq to it, conclusion as  a fa i r ly  logical and legitimate deduction, and 
not ~ n c r e l y  iuch as  raises a suspicion or  conjecture in regard to it ,  the  
case should be submitted to  t h s  j u r y ;  otherwise not, for ,  short of this,  
the judge zhould direct a nonsuit o r  a n  acquittal i n  a cr iminal  prose- 
cution. A'. L .  T'inson, 63 N .  C., 333. B u t  if the evidence war ran t  a rea- 
sonahle inference of the fac t  i n  issue, i t  is f o r  the  j u r y  to  say  whether 
they a r e  co~~r . inced  beyond a reasonable doubt of such fact ,  the fact  of 
guilt. X. r. V c L e o d ,  198 -1'. C., 649;  S. I , .  Blachzcelcler, 182 IV. C., 899, 
109 8. E.. 644. 

T h e  remaining exceptions a1.e too at tenuate  to require  elaboration. 
They  cannot he sustained under  fami l ia r  principles and authorities. 

It is  frcely conceded t h a t  the  cr iminal  laws of the  S t a t e  a r e  appl i-  
cable ttr offelides conimitted within the I n d i a n  Reservation. Gtah Power  
d Ligllf ( '0 .  c.  LT. S., 243 U. S., 3 8 9 ;  0'. S. v. JIcBratney,  104 U .  S., 631. 

On the record, as  presented, t h e  verdict and judgment will be upheld. 
-- 
A o error .  

31. BUCHANAN, JR., v. CAROLINA MORTGAGE COJIPANY, CAROLINA 
DEBENTURE CORPORATION, AND KESWICK CORPORATION, TRUSTEE. 

(Filed 23 March, 1938.) 

1. Mortgages § 30d- 
A mortgagor may not enjoin foreclosure on the ground of usury unless 

he tenders the amount of the debt with legal interest, the mortgagor 
not being entitled to involie the forfeiture or penalty for usury in such 
action. since it  is required that "he who seeks equity must do equity." 

2. Same- 
h temporary order restraining foreclosure should not be continued to 

the hearing upon a tender only of the amount of the debt after deducting 
the penalty for usury, since in such case the penalty for usury may not 
he invoked. 
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3. Snn~c-TcndelV of amount of dcbt. 
A tol~cl(~r of t l i ~  :rmonnt of t l ~ c s  tlcbt :~l'tcr tletl~lctili;: the penalty f o r  

:~llegccl usury plus a "tc~ndcr" i n  the coml7lnint of : I I I ~  :~moullt which may 
I ) ( %  fom~tl  dlle upon n proper :rcconnting, is insnfficiel~t t c ~  slipport an order 
culltinning the temporary rcs t rn in i~~g  order, the "tcntler" in the complnil~t 
 mounting to nothing more than all nsscrtioii of willingness and ability to 
p : ~ y ,  which is insllfficient to constit~lte n legal tendcr. 

~ ) I L Y I S ,  ,T. Tllc apl)cllalits rcst tlic~ir vase under  the shadow of the 
nncicnt inasini  of tllc la\\- tha t  "lip who se,?ks equity must  do equity." 

O i ~ e  w l ~ o  ol)tains a Ion11 f r o m  n l io t l l c~  and  executes a mortgage or dced 
of t rust  oil his  l ,roperty t o  securc. the p n y c ~ l t  of tl~c'  dcbt m a y  not be 
l i e a d  i n  n c20nrt of equity t o  e l~ jc i l l  the sale of his  l ~ r o p e r t y  f o r  the  nou- 
11:1ymt~nt of his cltl)t 011 tllc g r o t ~ m l  of 11surg unt i l  he has  first paid or 
tcntlcrcd t l ~ c  ; ~ n i o u i ~ t  of his  debt with interest a t  the  lcgal rate. He must 
pay  or  tc.ii(lvr l ) a y n c n t  of his  just debt before a court of equity xi11 
come to liis l'clief. Il*niers 1 % .  Gurris .  1SS S. C., 30;;. 124 S. E., 334;  
Il(llr.tcr(ls 1 % .  Si~c,lcc, 197 S. C., 495, 149 S. E., GSG; 1T7ilson c. 2'r11sf Po., 
"00 S. ('., TSS, 155 S. E., 4 7 9 ;  -1Lorfgccgcl ('or.11. 1 . .  1 1 7 i h ) t r ,  205 x. C., I!):',, 
171 S. E:., 7S:j ; Joi/(rs 1.. Xort!jrc~yt~ ( 'u . ,  206 S. ('., h!), 170  S. E.. 127  ; 
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Kenny  C'o. r .  IIofel Co., 208 S. C.. 293, 180 S. E., 697; D(~nn i s  c. Eetl- 
mond, 210 5. C., i S 0 , l S S  S. E., 807. 

I n  IT7afcrs 1 . .  Garris, supra, it  was said:  "I t  is the established law of 
this jurisdiction that  n.11e11 a dcbtor, ~ j l i o  has given a mortgage to secure 
tlie payment of a loan, coines into equity, see1;ing to  restrain a thrcat- 
ened foreclowrc under the poner of sale in his mortgage, as a delircr- 
ulice from the e s a c t i o ~ ~  of uwq. ,  he n ill be granted relief and allowed to 
hare  the usurious  charge^ c l imi~ia te~l  from l l i ~  debt only upon paying or 
tenderi i~g the principal sum with interest at the legal rate, the only for- 
feiture which he may thus enforce being the excess of the legal rate of 
interest. Core?/ r .  IlooXer, 171 S. C., 2 2 9 ;  Owens e. 1T7righf, 161 S. C., 
127. This ruliug nliich has been established by an  unbroken line of 
precedents, hcgi~ln i l~g with Il'uy?or 1.. S m i f l t ,  9 S. C.. 465, and r n ~ i n i l q  
through a multitude of cases do~vn to our lateqt decision in - 1 t l u n ~  1 % .  

Bank,  187 S. C., 323, is based upon thc priiiciple that  he nlio seek. 
equity must do equity." 

I n  tlie case at bar thcre does not see111 to I)e any material difference 
betnee11 tlie parties as to the amount t l i ~  plaintiff received as a result 
of the loan secured by the deed of trust oil his property. There is 110 

dispute as to the number, amounts and date* of plaintiff's p:lyi~ients on 
his loan. The sums paid out by the defentlants for taxes and iiisurance 
on plaintiff's property are not control-ertcd. The balance on the debt, 
therefore, n.ould seem to he largely a n ~ a t t r ~ r  of computation. But the 
plaintiff i n ~ o k e s  the pcnalty of forftitilrc of all interest for the usurp 
alleged to liave been cliargctl, n ~ d  calculates he only owes $199.13, nhile 
the dcfcntlants, after cletlucting payments a ~ i d  adding advaiices and cal- 
culating interest at the legal rate, say the b a l a ~ ~ c e  is $4,344.30. 

The court below continued to tlie Ilearing the order r e s t r a i n i ~ ~ g  the 
sale of plaiiitiff's property untlcr the deed of trust, and tlie i~ppeal  pre- 
sents for review tlie correct~iess of his ruling. 

I n  support of his ruling t!~e judge of tlie Superior Court recited in  his 
judgment that tlierc n a s  a controversy as to the balance due on the debt, 
and that plniiitifl liad p:1id illto court tllc nmouiit he claimed nas  due, 
to n i t ,  $198.13, and that lic liatl ill liis complaint tendered any amount 
found up011 proper accounting to 1)c due tlcfentlai~ts. IIo~vever, from ail 
examination of tlie complaint a i  it  appears in the record, it seems that 
the plaintiff has tendered 110 anlouiit save tlie $199.13, ~vhich is the re- 
mainder after deducting tlie penalty for usury, though he arers that  he 
is ready, able, and wil1111g to pay any amount ascertained to be due on 
said loan. H e  merely asserts liis ability and willingness to pap what- 
erer  may be determined by the court a t  the end of a lalrsuit, still main- 
taining his right to elljoin tlic sale hy tendering in satisfaction of hi< 
debt an amount less tlian tlw tlcfcndants have :~dvancetl for the paymeut 
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of the  tases 011 h i s  property. I I e  claims the  remainder  of hi-  tlebt h a s  
been cancelled by the  penal ty fo r  alleged usury.  H e  has  not  hrouglit 
himself within the  rule  la id down i n  TTJatcm 1%.  G n r r i s ,  s u p r a ,  and Ed- 
w a r d s  c. S p e n c e ,  supra .  

W e  a r e  of opinion, and  so decide, t h a t  the judge below was in e r ror  
i n  cont inuing the restraining order. Under  the p rewnt  s h o ~ ~ i l l g  the  
defendants were entitled to  have tlic restraining order t l issol~ed.  

Reversed. 

JAMES P. TOBIBERLIN r. 0 .  0. EACHTI3L. 

(Filed 23 March, 193s.) 

1. Gaming 1-Slot machine is illegal under laws of 1036 if the result of 
its operntion is affected by the element of chance. 

Under the provisions of cli. 37 and ch. 252, Pablic Laws 1933, a slot 
machine which may or may not return to the operator a thing of value 
is illegal if the result of its operation is affected by the element of chance 
so that the operator cannot predict the result in advance, and an instruc- 
tion that  a slot machine is illegal if the result of its operation is  not 
dependent wholly or in part upon practice or s l~i l l  i s  1 1 ~ 7 d  erroneous a s  
c.harging in effect that a machine nould not be illegal if the result of its 
operation is dependent in any degree upon the skill of Ihe operator. 

2. Appeal and Error 3 41- 
When a new trial is an7arded on one exception, other exceptive ilshigw 

ments of error need not be considered. 

APPEAL by defendant f r o m  ,Tolt1isfon, .I., a t  November T c r m ,  1937, of 
B r s c o x n ~ .  Reversed. 

This  was a11 action to ~ w w \ e r  tlnlnages f o r  b rea th  of rontrnct XI- 
a t i r e  t o  the  onnersl l ip  and  operation of cer tain slot machines, insti- 
tuted i n  the  general county court of Buncombe Count).  

F r o m  judgment i n  the general county court  011 verdict f o r  plaintiff 
the d e f c ~ ~ d a n t  appealed to  the  Superior  Court,  assigning errors  i n  tlic 
t r ia l .  I n  the  Superior  Court  all  defendant's assignments of e r ror  were 
orcrruleti  ant1 the j u d g ~ n c n t  of the  geireral county col,rt affirmed. 

F r o m  the j u d g m e ~ ~ t  of the Superior  Court  the d e f e n d m t  appealed to 
the  Supreme Court ,  p rescn  ing the  exceptions noted in the  t r i a l  court.  

DztUose cC. O r r  for  p l a i n t i f ,  appel lee .  
J o n r s ,  Il'c~rcl LE J o i m  for  d e f e n d a n t ,  appe l lan i .  

DETIS, .T. Tliiq i~ tlic t:mw case which x a s  co~lritlored by tliiq Cour t  
a t  S p r i n g  Tt l rn~ .  1!)37. an(1 i\ i ~ y o i ~ t t ~ l  in  211 S. ('., 265. ' I ' l ! ~ ~  action 



related to  the operation of slot machines, and  the  defendant pleaded 
tha t  the macliincs, fo r  the operation of n-hirli the  contract sued on was 
alleged to h a r e  been made, n e r c  illegal gambling machines as  defined by 
the statutes and  the decisions of this  Court.  

One of thc mater ial  issues submitted to  the ju ry  was the fol lowi~ig : 
' T~F  tlic contract sued on illegal i n  tha t  it  constituted a gambling 

transaction ns condemned by l a ~ r ? "  Upon this  issue t h e  t r i a l  judge 
c1l:lrgetl tlle j u r y  a s  follows : 

"Gentlerncn, if you find f r o m  the erideiice, by the  greater  weight of 
tlie e ~ i t i c n w .  t h a t  the  m a c h i ~ ~ e s  and  tables \rhich were nlaced out and 
operated by the defendant and  the plaintiff or a n y  of them were operated 
i n  ewl i  n-ay tha t  the operator depended entirely upon chancc, tha t  tlic 
result of the operation was ]lot predictable o r  determinable by him ill 
ad \  : I I I ~ . P .  \ \ : I<  11ot depcude~it  n.11olly or in  par t  upon the skill iind 1)ractic.c 
of t l ~ c  operator, and t h a t  the r e d t  of the  operation would pay the oper- 
a tor  s0111et11ing i n  tlie r a y  of ralue.  slug or token or merchandise, o r  
tlic r ight  to 1~1ay the mncliine again, tliosc two tliilrgq coi icurr i l~g,  if the 
defendant has  sntisfied you by the greater  weight of tlie CT-itleiicc~ i n  thi. 
case t l ~ t .  firct, t!~at tlie result of tlie play Tras unpretlictablc to  the oper- 
a tor  01. t!i:~t it  was not dcpendrnt nhol ly  or i n  par t  upon practice ant1 
skill of the o l m x t o r ,  and  second, t h a t  the  result of the  operation might  
or rn ig l~ t   lot pay  tlie o l ~ ~ r i ~ t o r  sonletliing of ralue,  sucll as  I h a r e  dc- 
scribe(! to you, then you nould  answer this  issue 'Yes,' but if you a r c  
not so satisfied and  find t h a t  the  play of the  machine was tlepenclcllt 
\rlloll,v or ill pa r t  upoil the ski!l and  practice of the operator, and tha t  
i t  tlitl : ~ o t  I J ~  a th ing  of value, ere11 though i t  paid upon cliallcc, then 
you n o d d  alrswer this  issue 'So. '  " 

T h e  st:ltutcs defining illegal slot machines, prohibiting their  opcr- 
ntion and ~ m c l e r i n g  unlawful  ally agreement with re fe rewe to their  use 
(ch. 37 and ch. 181, Public  L a v s  1933) were i n  force a t  t h e  t ime of the 
transactioii. to I\ hich this actioii relate>. These statutes were considered 
by tliit. C'ourt i n  S. r .  Ilu~nlilr rips,  210 S. C., 106, 186 S. E., 473. 111 

that  ca-c1 it  :rplwared that  iu tllc operation of tlic slot marhine,  by reasoli 
of the  elcrncnt of clinncc, the r e w l t  n n s  unpredictable, ant1 tha t  tlic 
operator eould not  predict ill a t l ranre wliethe~. he  would receire some- 
th ing  or nothing. T h e  defendallt offered to show t h a t  tlic skill of the 
operator liad something to d o  with tlie result. T h i s  eridence was es-  
cluclcd hy the t r i a l  judge, and  on appeal  this rul ing was affirmed by this 
Court,  and i n  construing the pert inent  statutes the Cour t  used this Inn- 
guage:  "If the  machine is rendered u n l a v f u l  by  reason of the fact  tha t  
the element of chance is  present, a n d  tha t  f rom i ts  operation the result 
is  unpredictable, i ts unlanfulness  is not affected by the  fu r ther  fact that  
the machine mag- nlso wll  n~crcl iandise o r  present entertaiiimcut, tli,- 
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connclcted f r o m  such elrlnent of cliance, o r  ~ l i e n  the  outcome is not de- 
pendent on skill." l l  i ~ 7 A . l ~  v. Scott ,  2 1 1  S. C.. 680. 

I n  his  charge in the instant  case the  t r i a l  judge in'.tructed the ju ry  
that ,  before they could find t h a t  the  slot machine. \\erc3 illegal and  thus  
al isncr  the i s w e  ill favor  of the  defendant, they mus t  find t h a t  the 
result of thc  ol)cration of t h e  macliinc.; p a s  utll~rcclictable to the opcr- 
ator.  "or t h a t  it  was liot clcpcndclrt u l ~ o l l v  or i n  p a r t  upon  the practice 
and <kill of the operator." T h i s  portioii of the  vharge is subject to  the  
criticaimi tha t  i n  eflect tllc j u r y  n a s  instructed that ,  i n  order to  establish 
the illegality of tllc slot in:rrhine~,  i t  mu;t be found t h a t  t l ~ e  result of 
their opcrntion n as  not depenrlent to a n y  c7stent upon the  skill or prac-  
tice of the  operator--that is, t h a t  the rc'*ult n : ~ s  un:ifTected by the ele- 
ment  of skill. T h e  language i n  which thc instruction 011 this  point was 
couclicd n n s  tmltarnount, tlwrefore, to  in i t ruc t ing  tllc ,jury t h a t  the  plot 
hach ines  woultl not be illegal if the result of their  operation was t o  a n y  
cstcut tlepcndent on the &ill of the  operator, no twi t l~s tanding  the fact  
tha t  bx reason of the  elcmcnt of chance the result T as unpredictable 
and  the  operator might  or might  not receive s o r n c t h i ~ ~ g  of value. 111  this 
thercl waq error .  

W e  conclude t h a t  the defendant 's c s r e p t i o i ~  to  the  iii i truction given 
the jury on t h e  quoted issue ~ l i o u l d  h a r e  bccn snstainecl. 

this  requires a nen- t r i a l  n.e decm it unileccssary to  discuss the  
other escel~tiolrs noted at the t r i a l  and  brought fo rward  i n  d e f c ~ ~ d n n t ' s  - 
a , c s i g ~ ~ n ~ e ~ ~ t s  of error .  The jutlgine~it of the Superior  Cour t  is reversrd, 
with direction t h a t  the cause be rcmandctl to  the  gcnx-a1 county court 
f o r  a new trial.  

Reremed.  

MABEL L. ROLXTREE V. ALBERT E. ROUSTREI:, JR., ET AL. 

(Filed 23 JIarcli, 1938.) 

1.  Wills 3 1- 
A paper writing in the handwriting of deceased, found among his 

~ n l u a b l e  papers after his death, and bearing upon ils face the a x i n ~ u s  
testundi, will bc declared his will a s  a matter of law. 

2. \Vills 3 3-Paper writing in this case held to disclose the animus tes- 
tandi which fixes the character of the instrument a!, a will. 

A letter ill the llantlwriting of deceased. found among his valuablc 
papers, directed to his lawyer lii~lsman and asking hin "to take charge" 
of his affairs and "arr:rnge so hlable (the writer's wife) can carry on. 
I.:rerythiq is left to her," is 7 ~ 1 d  to tliscalose thc cini~i~us  tesfattdi and to 
constitute the will of the writer, the letter not h n r i n g  been mailed, but 
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placed among the writer's valuable papers, and the addressee being a 
person whom the writer would naturnlly tlesignate to handle his eutatc. 

3. Wills g 1- 
h will is the duly expressed mind of a competent person as to what he 

would hare done after his death mith those matters and things oTer which 
he has the right of control and disposition. 

A i ~ ~ ~ . \ ~  by respondenfs from Fr i t ze l l e ,  J., at  February Term, 1938, of 
LESOIR. 

Proceeding under Declaratory Judgment Act, cli. 102, Public Lawe 
1931, to determine character of paper writing probated as a will. 

Following the death of Albert E. Rountree on 3 March, 1934, there 
was found in  his safe, among his ~yaluable papers and effects, in a sealed 
envelope, written w11olly in hie o ~ v n  hand, a paper x-riting in  the form 
of a letter addressed to his kinsman, Honorable George Rountrec, Wil- 
mington, S. C., attorney a t  law and former judge, in words and figure. 
as folloxvs : 

"10 January,  1930. 
Hos. GEO. ROUSTREE, 
Wilmington, X. C. 

"DEAR C o r s m  GEO. :--My affairs a re  ill bad shape and I am in bad 
health. I f  managed properly there is enough to keep my family from 
want. Will you please take charge and arrange so Nable can carry on. 

(Tverything is left to her. 
"Plcaae do this for me. 

Sincerely, 
ALBERT E. ROUKTREE." 

Upon the discovery of this letter tlie same Tvas probated in common 
form as tlie last will and testament of the deceased. 

The deceased left him surviving his widow, Xabel L. Rountree, peti- 
tioner herein, and four children parties hereto. 

At  the time of decedent's death he was tenant i n  common n-it11 Sallie 
R. Crisp and Rosabel R. Cowper of a tract of land in  Lenoir County, 
each being seized of a one-third undivided interest therein. 

Mabel L. Rountree, the person designated in the above paper writing 
as "Mable," and 11110 claims as sole beneficiary and devisee thereunder, 
has suggested a voluntary division and partition of said tract of land, 
and the other tenants i n  common h a w  consented to join mith her in the 
execution of partition agreement or dirisional deeds "in the event the 
petitioner shall be judicially declared to be tlie owner of a one-third 
undivided interest therein, . . . but defendants have questioned the 
validity of the paper TI-ritiug quoted above as the last  rill and testament 
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of Albert  3:. Rountrce, deceased," find f o r  the  purpose of obtaining the 
tlerirctl judir ia l  tleclarntion tlic respo~iden t i  deny tlint the pctitiolrer i i  
t l ~ c  oni lcr  of :I oiic-tliiril undir i ( led interest ill the l and  i n  quest ioi~.  

T h o  court bcilrg of opinioir tlint said paper  n-riting ' ,appears  to  l iarc  
bccn uri t te i i  o n i ~ n o  i c \ f nn t l i ,  a n d ,  on i t s  face, is n ~ a l d  ni l l ,"  eiitcrcil 
j u t l g m e ~ ~ t  appro\ inf i  tlre r o l u ~ i t n i ~ y  l):irtit io~r, f rom wllit~li tlic respo~id-  
cnts l i n ~ e  npgealcd. 

Cflt,trles 17. R o u s e  f o r  pe i i f i oner ,  appellee. 
. l l l )erf  TT'. C ' o ~ ~ , p e r  for ~ c s p o n t Z c n f s ,  oppe11trnt.s. 

STILT, C. J. O n  tlic hear ing  tlie ilrntter \ \ as  properly made  to t u r n  
on \ \ l i c~ t l~cr  tlic p l w r  nr i t i i ig ,  which lia, I)cc.11 ~irobatct l  i n  c ~ ) i i ~ r i ~ o n  fornr 
:IS the  last n i l l  ant1 te5tnment of Alll)crt E Rountrec,  tleceased, is  suffi- 
c i c l ~ t  i n  c1i:rrac~tcr and  substance to  ronrt i tute  h i s  xi l l .  Tlic t r i a l  court  
ruled i n  f a l o r  of i ts  sufficiency on autliority of TlTi\c 1 . .  i 3 l ~ o ~ f ,  1 9 1  N. C., 
320, 107 S. E., 131. W i t h  this  we agrte .  

paper wr i t ing  ~ ~ I i i c h  bears upoil i ts  face, a s  tlic plesent instrument  
does, the a n i m u s  t ~ s f a n d i  of tlic maker  n i l l  be declaled h i s  will as  a 
n i a t t w  of law. 111 1 P I17ill o f  Bolt  l a n d ,  2O(i S. C., 456, 174 S. E., 2 8 4 ;  
I n  rc TTyill of Ledfor t? ,  I f 6  K. C., 610, 97 S. E., 452;  ( i l ~ f l a l u  u .  I I t ~ r d l ~ ,  
46 S. C., 150. Indeed, ~ v h e n  the tc5tnmentary intent appears on the 
face of a paper  vr i t i i rg  i ts  character  is fixed. I u  rc S ' o u f h ~ ~ r l ~ c ~ ~ r l ,  l S \  
3. C., 32.5, 1 2 1  S. E., 632. 

111 tlie iii,tant case tlie n r i t e r  11 as  i l l  bad licaltli. I I e  TX aiitptl h i s  1<i11+ 
ni;iii, n 1 a ~ r . c ~  :i11(1 formcr judpc, "to take clrarge" of liis affairs "and 
:Irrangc so Mnble c4nli ca r ry  on. E r e r y t h i n g  i, lef t  t o  licr." T h i s  ~,i 

cliipositirc lnngungv. S p c n t  cr 7 S p ~ i t  c r ,  163  S. C., 'i3, 79 S. E., 291. 
Tlic r o i i i i ~ r u ~ r i t ~ : \ t i o ~ ~  \ \ a s  ; ~ c l t l r c ~ ~ c t l  to  oire to  n l iom the ~ , \ i i t t . r  xou ld  nnt- 
n ~ x l l y  t i ~ r n  f o r  con~iscl  n11t1 a d ~ i c e  ill the  sc~ttlemeiit of liis (,itate, bnt 
~ \ o u l t l  I ~ a r d l y  I ~ : I J C  : i i l i~<I "to take charge" of h i s  aff :~i ls  t l ~ r i i i g  h i s  1 i f ~ -  
t ~ m c  H e  Inicw tha t  a f te r  his deatli proper managernelit volild be new--  
i a r y  to p r c v r . ~ ~ ~  11i5 e.t;~tc, io  Iic reqnestctl Iii, ki~rsniaii .  u11o \\:IS emi- 
iicntly czal)abli, of fnlfillilig tlic trust,  to "nrralrge so hlul)lc can cnr iy  
o~r," n+ e \c~ iy t l i i~ rg  is lcft to her. T h i s  nicairs tlint a t  ilie ur i tcr ' s  goiirg 
or d e n ~ i s c  "PI c y  tliiiig is lcft to her." I I c  undouhtcclly intended the  
letter :is hi, \[ill. IIc' did not mai l  i t ,  but placctl i t  i n  his  safe miloiig 
his 1 aln:~l)lc papcrs. "l'lcaee do tliiq fo r  me" n n s  liis filial request. Tllc 
\\riti irg is tc , i tnir~c~~tar .y  ill cliaracter.  I / ,  , c  Xou. lo~l t1 ,  202 S. C., 373, 
162 S. E., 597. 

One d e f i n i t i o ~ ~  of a 11 ill is tha t  i t  is  the duly c s p r e s ~ c d  n i l ~ r d  of R ~0111- 
~ i c t c ~ r t  ~ i c ~ ~ o n  :I.; to  \ \ h a t  he noultl  I inlc  (lone a f te r  h i s  cleat11 nit11 those 
111:rtters ant1 tliirrg, o\c2r nliicli 11c 11ns tlic r ight  of co~rtrol  ant1 clizposi- 



N. C.] SPRIKG T E R M ,  1938. 255 

tion. Richardson v. CheeX., 212 5. C., 510. T h e  paper  wri t ing i n  ques- 
tion seems t o  meet this test. I n  re Il'ill of Thompson, 196 N .  C., 271, 
145 S. E., 393;  I n  re Johnson, 181 K. C., 303, 106 S. E., 841. Noth ing  
was said i n  I n  re Bennef f ,  180 N. C., 5, 103 S. E., 917, o r  i n  I n  re Perry, 
193 N. C., 397, 137 S. E., 145, which militates against  th i s  position. 

T h e  judgment  is approred.  
Affirmed. 

ANNE B. JOHNSTON v. ALEXANDRIA G. JOHNSTON. 

(Filed 23 March, 1938.) 

1. Husband and Wife 5 34- 
In  this action by a married woman against her mother-in-law for aliena- 

tion of the affections of plaintiff's husband, the evidence is he ld  sufficient 
to be submitted to the jury. 

2. Husband and  Wife 8 3 G P a r e n t  must  act  i n  good faith in  regard t o  
mari ta l  relations of child. 

The relation of parent and child justifies the parent in giving the child 
counsel and advice in regard to the child's marital relations so long a s  the 
parent acts in good faith, but the injured spouse may maintain an action 
for alienation when the parent acts with malice in breaking up the marital 
relation. 

3. Husband and Wife 36-Loss of support is proper element of damage 
in action for  alienation. 

Loss of support or assistance is a proper element of damage in a n  action 
for alienation, but plaintiff must introduce some evidence of the value of 
support of which she was deprived in order for it  to be included in the 
award, and the instruction on this issue in this case i s  h e l d  not objection- 
able on the ground that i t  failed to limit recovery to the present cash 
value of future assistance, there being no reference in the charge to any 
future loss of assistance. 

4. Damages 3 14: Appeal and  E r r o r  8 3 7 b -  
Objection on the ground that the verdict awarded excessive damages 

rests in the sound discretion of the trial court, and a verdict mill not be 
disturbed on appeal in the absence of abuse of discretion or some error 
of law or legal inference in connection therewith. 

- ~ P P K . ~ I ,  by defendant  f r o m  Johnsfon, J., a t  August  T e r m ,  193i ,  of 
BUNCOMBE. 

Civil action f o r  alienatiou of affections. 
T h e  complaint alleges a c a u v  of action by a daughter-in-law against 

her  mother-in-law f o r  alienation of her  husband's affections. Upon 
denial  of liability and  issues joined, the  jury returned the following 
w r d i c t  : 
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"1. Did the defendant, Mr;. Allesaiidri ;~ G. Johnston, maliciously 
:iliemte the affectiolis of tllc plaintiff's l l u~band  and c:luse him to aban- 
don his wife, the plaintiff, as alleged in the complaint ? Ans\vcr: (Yes.' 

'(2. I f  so, did the defenclant, Allesandria G. Johnston, act from per- 
sonal ill will tonartls the plaintiff or  ~vantonly or opl ressively or from 
rcck1e.q i l~d i f f e re~~ce  to her r ights? . l n s w r  : 'Yes.' 

"3. What  amount, if any, of compensatory damagw is the plaintiff 
ciititled to recover of tllc tlefendant, Mrs. , l lesardri :~ G. Johnston?  
Ansn-er : ($10,000.' 
"1. T h a t  amount, if any, of p u n i t i ~ e  danagcs is tho plaintiff entitled 

to recorer of the defendant, Mrs. Alcsal~dria G. Jollnston? h s w c r :  
(None.' " 

From judgment on tlle rerdict tlle defendant appeals, assigning errors. 

A l v i n  S. Karins and Beddow,  R a y  c f  Jones  for p l a l n t i f ,  appellee.  
.Jone,s, 1T'trrd cC Jones  f o ~  d e f c n d a n f ,  appel lant .  

STACY, C. J. A marricd noman sues her mother-in-law for aliena- 
tion of lier husband's affections and recovclrs $10,000. That  is this case. 
The record is replete with a story of tlomclstic and family infelicity. I t  
nould serve no useful purpose to repeat it here. Suffice i t  to say the 
evidence adduced on the hearing was snc l~  a s  to rcquirc its submission 
to the jury. Coi t l e  21. Jolrnson, 179 IT. C., 426, 102 6;. E., 769; Powel l  
I , .  S t r i c k l i ~ n d ,  163 N .  C., 303, 79 S. R., Si2. 

I n  passing, i t  may be obserred that  parcwts occupy z different position 
from a stranger in  tllese inattcrs. They, too, ha re  a great interest a t  
stake. Timcs of stress, n-ith their attendant solicitude on the one hand 
and desire for aid on the otlicr, naturally bring pa1,ent and child to- 
gether for counsel and a d ~ i c e .  This  the law condones and doe< not cou- 
demn. I t s  one requirement is good faith. As said by Rent, C h .  J., in 
I lu fr lceaon 2'. P p ~ l i ,  5 Joln~s . ,  196, "A fatlier's house is always ope11 to hi5 
c~l~iltlren: :ml ,  xhetlier they he married or ~lnmnrrict l ,  it  is still to the111 
a refuge from eril, and a consolation in distress. Natura l  affection 
cstablishes a i d  col~sccrate> this asylum." Kor  does the Ian d e ~ i y  to a 
child the right to appeal to i ts  parent, ill tlle languagc of Kis tcr ,  actu- 
ally or figurnti\ cly : "In this moment of uncertainty and doubt nly 
heart t t i r ~ ~ ,  iiitc~ilsely to tliec from ~ l l o l ~ l  it lias so often ,ought, fro111 
whom i t  has nexer failed to receive, wpport." On the other hand, the 
lam nil1 ]lot tolerate peccancy, or officious intermeddling and malicious 
intc~rfcrcnce with the marital  rights of others, either on the part  of 
parents or any one else. The  line of demarcation bc>tveen the permis- 
Dible and the unlaxful  in this co~inection is to be drtcrmilled by tlw 
( ~ i i o  aniulo of the parel~t .  The riglit., of parents end at the border of 



good faith. The case n-as wbmittrd to tlie jury ~ ~ n t l e r  a charge c>mmci- 
ating the above principlcs, wit11 tlie result as notecl. 

While sollie of the csceptions are not altogether free from difficulty. 
nerertheless, 1 iewil~g the record in its c ~ i t i r e t ~ ,  the conclusio~i is reached 
that  i t  contains I I O  esceptive assignnlent of error upon whicli a nen. trial 
should be an.ardcd. The case was made to turn on wlietlier the defend- 
ant, in TI-hat she did, was actuated by natural  parental regard for her 
son or by malicc towards the plaintiff. IIattX*ins 1;. IIanliins, 202 S. C., 
358, 162 S .  E., 766; Townsend v. Ilolrlcrby, 197 N. C., 550, 149 S. E., 
8%; Bromz  r.. Brown,  12.1 S.  C., 19, 32 S. E., 320. F o r  valuable case 
on the subject, see -1lulfer v. Xnibbs,  193 Mass.. 356, 79 S. E., 76% as 
reported in 9 L. R. A. (ST. S.) ,  322, nit11 note. 

I t  is urged for error that  in enumerating the elements of tlaniagc 
"loss of his assistance" was included, without limiting such future loss, 
if any, to its present worth or preseut cash value. Lamoni  1.. I Iosp i fa l ,  
206 S. C.. 111, 173 S. F,., 46. Witliout niakiug definite ruling upon this 
point it is sufficient to say that  no reference is made in  the court'., 
cliarge to a n r  future loss of assistance. X z ~ r p l t ! /  v. Lbr .  Co., 186 N. C., 
746, 120 S. E. ,  342. I t  is  established by the authorities that  loss of sup- 
port, if sllonn to be of value, is a proper element of clamages in a case 
of this kind. S i c h o l s  I$.  Sichols ,  147 Xo.,  387, 48 S. E., 947; Jenness 
I ? .  S i m p s o ~ t ,  54 Vt., 127; S f a n l e y  v. Sfnnley ,  R B  Wash., 489; Il'rrltlron 1.. 

It'nldron. 45 Fed. Rep., 313; S o t e  8 Ann. Cas., 815; Annotation 10, 
British Ruling Cases, p. 094; Keczer, Marriage and Divorce (2nd Ed.), 
sec. 162: 00 C. J., 114% "In fixing tlie amount of damages ill such a 
case, tlie jury may consider the plaintiff's loss of her husband's affccx- 
tions anll society, tlie loss of his support and protection, and the injury 
to her feelings caused I)y tlie de fenda~~ t ' s  conduct." Third llead~lote, 
AYon.or~ 2.. Rmninqfon ,  7S Conl~. ,  296. There must be some evidence of 
the value of the loss of support before it can be made an element of tlie 
award. R i t  r P .  Rice,  104 Xiell., 371, 62 S. TT'., 833. "The services, con- 
jugal affection and society of a husband is valuable property, and, in a 
suit by the wife for the alienation of her husband's affectious, the meas- 
ure of d;~rnages is tlie 1 alue of the husband of whom she has been tle- 
prived." First  headnote, Dajju iff z3. D a y u i f t ,  63 Ind.  App., 444. 

The rcrdict may be escessi~e.  However, i t  is the rule in this jurisclic- 
tion that in the absence of soma imputed error of law or legal inference 
arising in connection tlierevith the direct supervision of xerdicts is a 
matter resting in tlie sound discretion of the tr ial  court and is not rc- 
~ i e ~ v a b l c  on appeal. Cole z.. I?. E., 211 S. C.. 301, 191 S. E., 333; 
Goodman z.. Goodman, 201 S. C., 808, 161 S. E., 686. 

So th ing  appears on the record wliich would seem to I\ a l m n t  a tlis- 
turbance of the judgment. 

No error. 



A. B. CLEGG r .  LBURA CANADP AND J. T. CANADP. HER HUSBAND. 

(Piled 23 March, 1!33S.) 

1. Ejectment 3 12: Judgments § 11-In action in ejectment judgment may 
be rendered by default final for want of bond only on a Monday. 

When defendant in an action for the possession of real property fails 
to file the required bond the clerk is  authorized to enter judgment by 
default final, C. S., 605 ( 4 ) ,  on any Monday, but he is without jurisdic- 
tion to enter such judgment except on Monday, C. S., 597 ( b ) ,  and such 
judgment entered on a Wednesday is properly set aside upon appeal to 
the presiding judge a t  term. 

2. Same: Motions 3 I-Scgotiations, as clistingui\licd from agreement, 
cwnnot be held to extcnd time for hearing of motion. 

Negotiations, a s  distinguished from agreement of counsel, cannot be 
licld to ertcnd the time to a dnr  other than a Monday for hearing a 
motion and entcririg judgment by default final for n-ant of the required 
bond in an action in ejectment, and the findings of the conrt in this case 
ctrc he ld  to disclose that no definite agreement of connsel had been made. 

3. Ejectment § 1 2 -  
Defendants' bond in this action for the possession of real property h e l d  

in substantial compliance with C. S., 496, and plaintiff's objection to the 
form of the bond is untenable. 

i l r l ~ ~ . \ ~  f r o m  1T'i l l iams, J., a t  J a ~ ~ u a r y  'I'eriii, 193s. of LEE. -\firmed. 

K .  R. lloyle for p l n i n f i f t ,  a p p e l l a n f .  
Gn~. in,  d: Jnc7,son for defenclurzfs ,  appe l lees .  

SCHLACK. J .  T h i s  is all action f o r  the recovery of the  lms.esiol~ uf 
a cer tain t ract  of land i n  I k c p  River  Towllsbip i n  the  county of Txe, 
and  f o r  damages f o r  the  wrongful  withliolding thereof. 

T h e  summons was issued and  complaint filed on i N o ~ e m b e r ,  19:3i, 
and service of summons made  upon tlic defendants the  same d a y ;  a n s n e r  
was filed 10  December, 1937;  on 27 December, 1937, the  plaintiff filed 
motioii before the clerk to  strike out  the answer f o r  the  reason t h a t  iio 
defense bond was filcd, a n d  on 2 1  J a n u a r y ,  1938, sel\-ecl notice on thch 
defendants t h a t  he  would, on Monday. 24 J a n u a r y ,  1939. m o w  the 
court  to  g r a n t  his  motion to s t r ike out  the answer a d  for  a judgment 
by defau l t ;  the  hear ing  was riot had  upon  Monday, 2 1  J a n u a r y ,  103S, 
h u t  was h a d  by tlic clerk on t h e  fol loning Tueqday, 25 Jai iuary.  1938, 
a n d  the  motion to s t r ike ou t  tlic answer and f o r  judgment by defaul t  
was allowed on Wednesday, 26 J a n u a r y ,  1038;  and  on Thursday,  27 
tTanuary, 1938. defcndnatq tcnclered bond. On 31  Jnnunry .  1938, de- 
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fendants gare  notice of appeal to the judge a t  te r l~ i  from tlic c~lerk'. 
order striking out the ans~ver and granting judgment by default; thr  
case came on for hearing before the judge presiding a t  the regular 
J anua ry  Term, 1038, of Lee County, and the judge entered judgment 
~ x a t i n g  and setting a ~ i d e  the order striking out the answer and grant- 
ing jucipient by default entered by the clerk and permitted the tlefentl- 
ant4 to file tlie defeuv bond, and from this judgment of tlic judge thc 
plaintiff appealed to this Court, assigning errors. 

The :issipnrnent of error relied upon by the appellant is the jutlgc's 
holding t h t  the clcrk was without jurisdiction to e11ter the judgment ou 
Wednestiq.  26  ,January, 1935. 

In hi< j~ltlpmcnt the judge found "that on 21 January,  1038, notice, 
clntcd -00 J :~ r~ua ry ,  1038, signed by plaintiff and his counsrl, was serretl 
on dcfc~ld: l~~t+,  ilotifying defendants that  plaintiff would 111ovc before 
tlie clerk oil Xonday,  2 1  January,  1038, a t  10 o'clock a. m. to hear the 
motion to &trike out answer ant1 render judgment by default at such 
t h e :  that ~ c r b a l  negotiations fo l lo \~c~ l  1)etween counsel for plaintiff 
:lnd defcntla~lts as to continuance and hearing said motion at a subsc- 
q w ~ ~ t  time ant1 Mere initiated by defendants' counsel, and that a mis- 
ulld(mtallt1ing arosc as to when it sllould be heard and 110 agreement of 
vo~llse! \\a< had in writing; that  on Tuesday, 2 5  January ,  1935, counsel 
for plaintiff moved to strike out answer and for judgment by default, 
:111d i~eqnr~te t l  the clcrk to hold the judgment then tendered until Wed- 
iiesday, 26  January,  1935. That  said jndgment rendercd was siguetl oil 
SJrcdnretlay. 26 January,  1038, a t  the close of business; that  the dcfeiiw 
bol~tl ill tlic iwortl, justified under date of 2 5  January,  1038, was left 
wit11 tlic c~lcrk a t  liis office for filing on the morning of 27 January,  
1 9 . '  'Tlic.rc3 was el itlencc sufficient to bu,taill these findings. 

The c l t ~ k  \ \as  autliorized to enter his judgmei~t upon failure of tlie 
clcfeildanr~ to file tlie undertaking required by law, C. S., 395 (4), but 
he nus  I\ itllout jurisdictioii to e ~ ~ t c r  such judgmcnt cscept O H  3Ionday. 
( ' .  S. 597 ( L J .  Elis judgment n a s  e n t e ~ e d  upon Wed~iesday, 2G Janu-  
ary, 193f. 

Plnintiil. appellant, contends that  the time for hearing and enteriiig 
jutlgmeur \ \ a .  estcntlctl by agrccmci~t of counscl. The defei~tlants con- 
tend tlicre was no sucli agreement. The judgment fails to find that  
tlicrt -\\:I< such an  agreement and finds only "that verbal negotiatioliy 
follo\rcd betncen c o u ~ ~ s c l  for plaintiff and defendants as to tlie coiltinu- 
ance a11d hearing said inotion at a subsequeilt time, . . . and no 
agrcemcnt of courisel was had in writing." Segotiations, as distill- 
guished from agreement of counsel, did not authorize the clerk to enter 
the jut lgmtl~t  upon a day other than Monday, a d  for that reason there 
\ \ : I S  no rrroi, in t l l ~  jud,pent of tlie judge in racating the clerk's order 
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s tr iking ou t  t h e  a n s v e r  a n d  allowing a judgment by default,  entered 
on a clay other t h a n  a Monday.  

T h e  appellant's esception to tllc f o r m  of the bond filcd by the defend- 
an t s  c*anilot 1)c sustained iinrc. ~ m t l e r  the nllegwtioni of tlle corn1)laint 
a n d  a n s n e r ,  i t  is i n  substant ial  compliance n-ith the requirements of 
C. S., 49.5. 

T h e  judg~ilellt  of the  S u p e ~ + ~ r  Cour t  is 
Affirmed. 

E. H. LBWHOX ET AL. v. J. I). XcARTHUR. 

(Filed 23 March, 1938.) 

1. Injunctions 5 11- 
Ordinar i l~ ,  when the facts are  in dispute in an action for damages and 

to restrain future cutting of standing timber upon assertion of irreparable 
injnrg, the ternporarx order should be continued to the hearing. C. S., 845, 
or the defendant be required to give bond, C. S., 8-16. 

2. Same- 
When the fncts are  in dispute in an action to restrain the cutting of 

standing timber, i t  is error for the trial court upon Ihe hearing of the 
order to show canw to dismiss the action cncl deprire plaintiff of a jury 
trial. 

d \ ~ , ~ v  ir. 11y 1)1:1illtiffs f r o m  l ~ ~ o y i ~ y n ,  Sp( ial  Juclgc., :rt J a n u a r y  Term,  
1035, of JOIIXSTOS. 

C'iJil action to  enjoin tlef(~n(1;tilt f r o m  t inlbt~r  oil  plaintiff'^ 
l ~ l l d .  

0 1 1  20 S o l  cml)er, 1935, the tlefe~ld:mt took f r o m  TO. J .  E r o v n  and 
wife t imbcr  dcetl f o r  c e r t t ~ i n  oak t imher  on 1,207 acrm of l and  qituate 
i n  J o l ~ n s t o ~ l   count^-, u i t h  r igh t  t o  cut  and  remore same a t  a n y  tiine 
v i t h i n  f i l e  y e a n ,  which said tinlhcr deed liaq not b e m  recorded, o r  is 
subsequent i n  registration to deed f r o m  TIT. J. R r o v n  and  wife to  E. 11. 
L a n h o n  f o r  the  l and  upon nhicl l  tllc t imber  <tan&. 

0. I,. 1)mlcan is tlw holder of a mortgapc on .aid lantlq g i w n  by T. J .  
B r o n i l  :md n i f e  to secure the p a p l e n t  of $350.00 v i t l ~  interest f r o m  S 
S o l  ember, 1936. T h e  1 Liliclity of this  mortgage is n o  questioned. De- 
fendant  offers to  asqunw p a p ~ e i ~ t  of the  debt serured bv the mortgage. 

111 September, 1036, IT. J .  Brown and  wife conreged to E. H. La\ \-  
Lon, by deed properly ~ q i a t e r e d ,  the  1,207 acres i n  question. 

It is  t h e  con te~l t io~r  of the plaintiff tha t  a t  the  t imc  h e  took deed f o r  
the  l and  ill que.tio11 the defendant  h a d  already cut  o ~ e r  the n h o l e  
1,907-acre t ract ,  a ~ t d  had  removed the o:lli t i m l m  nliicll lie had  pur-  
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chased. Plaintiff also allegcs i r reparable  damngc. the insolvency of de- 
fendant ,  and a s h  thnt  fu r ther  cut t ing be enjoined and tha t  h e  recoyer 
f o r  the  t imber  already ~ v r o ~ ~ g f u l l y  cut.  

I t  appenring tha t  E. 13. Lawlion, as  agent of K. ,I. E r o n n ,  negotiated 
the sale of the oak timber to J. D. N c h t h u r ,  m t l  t 1 1 ~  o111,v consideration 
f o r  plaintiff's deed was tlic services he rendered i n  making  said sale, 
the court held t h a t  plaintiff was mi t l i e r  a creditor I I O ~  purchaser f o r  
r a l u e  TI ithill t h e  n lean i~rg  of the  s tatute  as  a g a i i ~ < t  tlic defendant, a d  
directed tha t  the  temporary restrailling order bc t l i ~ ~ o l ~ e d  and a d o 1 1  
dismissed. Plaintiff appeals, assigning error. 

STACY, C. J. T h e  facts  a r e  i n  dispute, and  the  case involves the  
cut t ing of t imber  trees. C. S., 8 4 5 ;  S f c z c a r t  z.. Jlz lnger ,  1 7 4  N. C., 
402, 93 S. E . ,  927. T h e  usual course i n  such circumstances is  to  
continue the  res t r :~ in i~ lg  order to tlic hearing. or elce t o  require tlle de- 
fendant  t o  g i r e  bond i n  the nicontimc. C. S., 846;  Lczris I $ .  Luml~er Co., 
99 N. C., 11, 3 S. E., 1 9 ;  L u t ~ r h c r  ('(1. T .  Il 'ctllare, 93 S. C., 22;  R. R. r .  
Tmnsit Co.. 195 S. C., 305, 141 8. E., SS2. -It a ~ i y  r:rtc there W:IS e r ror  
i n  disni i is i i~g the act iol~.  ~ I U I I / ~ ( I I R  I< ,  Aj-un~l ,  A-. c., 239. 124 s. I:., 
309; i ? ' u f f o ~ ~  1, .  S 1 1 f f o 1 1 ,  IS3  S. C'.. 128, 110 8. E., 7 7 ;  13rotl\ltclo I . .  

( ' o ~ r s . ,  92 S. ('., 278;  McIntoqli. S. C. Prac .  & Psoc.,  994. 
E r r o r .  

CLYDE SITTOX v. Y. E. TTVIGGS AND JESS SHADRICIZ. 

(Filed 23 Narch, 1938.) 

1. Negligence §§ 11, 1 9 b F ' a i l u r e  of plaintiff t o  leave scene held not con- 
tributory negligence barring recovery for  negligent i n j u y .  

Plaintiff was injured by a stray bullet in an affray between defendants 
a t  a public place. Appealing defendant moved for judgment a s  of nonsuit 
on the theory that plaintiff's o ~ r n  evidence showed that he had a n  oppor- 
tunity to leave the scene and failed to a-iail himself of the opportunity. 
H c l d :  The eridence does not disclose contributory negligence a s  a matter 
of lam. 

2. Negligence §§ 1,  1Da- 
Eridence tending to show the use of firearms in a public place where a 

multitude of people were assembled, to the injury of plaintiff, a bystander, 
l ield sufficient evidence of actionable negligence to take the case to the 
jury. 
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SCTTEXCI;, J. T h i s  i s  : ~ n  ar t ion t o  rcco\er  damage', f o r  injur ies  al- 
lcged to IMTT hecri ~ l n l a w f n l l y  and negligcntlp inflicter1 by the  dcfend- 
nntq. T h e  appellee, Tnipgs ,  alone filrtl a l i w c r ,  and  the  t r i a l  helow waq 
of the  nllcged cause of action as  it related to llini. 

T h e  plaintiff alleged t h a t  :Ir lie .i\ aq intending to cnler  t l ~ e  bark door 
of t h e  courtroom, n l ~ c r e  a political meeting was heing held, and  a f te r  
11e had a w m d c d  the  r e a r  staircasr of the  conrthouw :~nd was s tanding - 
on tllc P ~ C O I I ~  floor 1111011 71 l ~ i c h  the ~ o u r t r o o ~ n  was located, the defcnd- 
ants  ei~g:~ge(l i n  a n  a f f r v  on i l  I n n d i ~ ~ g  half n a p  up tlir r ea r  staircase, 
iind tliat T v i g g s  drew a pistol aild i n  a scnfflc the  pistol was fired and 
t l ~ c  ball t l ~ c r c f r o m  struck ar~cl in jured  the plaintiff's foot. 

Tile plaintiff tcitifiecl to  fact.; tcnding to suqtain t h e  allegations. 
n11t1 na.; corrolmratcml i n  par t  l)y thc teqtimony of others. l ~ l i c n  p1ai11- 
tiff lint1 i~ltrotlnccd ;1i5 e r i t l r ~ ~ l r ?  ant1 rested hie, c:lw tlil, juilgc w.taincd 
niot ioi~ f o r  jiidgnicnt as  i n  c7nie of n o ~ ~ q n i t  (C. S., 567)  and  plaintiff 

gottc811 a\\.:ly f r o m  t h  s w n e  wc crlnnot lloltl, a s  n n i a t t w  of la \ \ ,  t h t  this  
el-idttnce cstirblisl~ed c .o~~t r ihu tory  nc.gligcnw. 

Tlic evitlonc~e le~iciing to  slio\v the  11s~ of fiwarnis, a --~istol,  in a public. 
placcl, the courthouse, n , l i rw a rliultituclv of pcople \vcl.t> aswmhled, to t l ~ r  
i n j u v  of the  p l a i ~ ~ t i f f ,  a b -s tauder ,  n-as suffic~ic~llt evitlei~cc of :~ctio~~al)lcx 
~ ~ e g l i g c n c c  to  ca r ry  the case t o  the jury. 

lfTe a re  of t l ~ r  ol)inion. :1nd 90 hold, tha t  th:. t r i a l  jutlpc n a s  i n  c>rror 
i11 sustaining the  motion f o r  judgment  a s  in  ca.e of ~ lonsu i t ,  and  for  tliat 
reason the judgment 1)clolv is 

Rcv rr-ctl. 
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C. McCOP FRAXKLIK v. CROSSNORE SCHOOL ET AL. 

(Filed 23 March, 1938.) 

1. Appeal and Er ror  s 50: Reference Ej 10-When original order  does not  
agree upon referee, t r ia l  court  need not  rerefer to  same referee af ter  
Supreme Court grants  a new tr ia l  for  newly discovered evidence. 

When the order of reference merely waives the right to a jury trial 
and does not agree upon a referee, it  is not error for the trial court upon 
certification of the opinion of the Supreme Court granting a new trial for 
newly discovered evidence, to refuse to sign defendant's order that the 
cause be referred to the same referee who first heard the matter. 

2. Appeal and  E r r o r  9 40- 

T h e n  the Supreme Court grants a new trial for newly discovered evi- 
dence, the final judgment and the verdict or findings upon which i t  rests 
are  e x  necessitate set aside. 

3. Appeal and  E r r o r  s -Appeal in  this case dismissed a s  premature. 
When the Supreme Court has granted a motion for a new trial for 

newly discovered evidence in a cause originally heard by a referee, a n  
appeal from judgment of the Superior Court annulling the former judg- 
ment and restoring the cause to the docket for trial, is premature and will 
be dismissed. 

- ~ P P E . ~ I ,  by defe i~dants  f rom C l e m c n f ,  J . ,  a t  October Term.  1037, of 
AVERT. 

Civil action f o r  alleged breach of contract.  
T h e  action was instituted 26 J u l y ,  1933. plcatliiigs filed, order of 

reference entered a t  Apr i l  Term. 1036, mat te r  heard before t h e  ~.eferee, 
report  du ly  made, and  exceptions thereto filed, judgment on the report  
and  appeal  to  the Supreme Cour t  a t  t h e  F a l l  T e ~ m ,  1937, when and  
where, upon motion of defendants, a new t r ia l  was ordered on account of 
nen-IS discovered evidence. 

At the October Term,  1037, of A w r y  Superior  Cour t  the defendants 
tendered judgment on the  certificate of the Supreme Court,  cancelliiig 
the  former judgment  and directing t h e  referee, prex iously appointed, t o  
proceed to hear  the  mat te r  anew and  to report  h i s  findings, together 
with his conclusions of law. T h e  court declined to sign this  order  and,  
i n  i ts  stead, entered judgment annull ing the fo rmer  judgment a i d  re- 
storiilg the  cause to  the docket fo r  trial.  Defendants  appeal,  assigning 
errors. 

Bozcie h B o w i s  and J .  1'. Uolcers for p la in f i f l ,  appellee. 
Charles  I Iughes ,  Carrie  L. X c L e a n  and  C. TI'. T i l l e f t  for d r f e n d a n t ~ ,  

appellants.  
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S ~ \ c r .  ('. J .  It t l o ~  not appear  f r o m  the judgment c i~ te red  a t  the  
October Term,  1937, * l r e r y  Superior  Court,  lion. the n r w  tr ia l  i s  to 1)e 
I~at l ,  ulietlier by reference, the  judge, o r  t h e  jury. Thc,rc n as no e r ror  
ill declining to s i p  tlw ortlrr telideretl by d( , fen t la~~ts ,  fo r  i n  the  original 
ortlrr of r r fcrcncc the  part ies  "mcrclp -\\:lived the  r ight  to :I ju ry  trial" 
nucl did not  agree upon the referee. Indeed it  is stipul:~tctl  i n  the order  
t l i i~t  i n  case of ":in nppcnl 115- ei ther  par ty" f r o m  the rnport of the  r r f -  
crecL the jmlgc &all  "hear the  facts  i n  the  inmc rnarrller as  the jury," 
ant1 ~ l i a l l  "havc tlie riglit t o  find the  facts  ill their  e~~t i r t . tg ,  . . . all 
of which sliall lw quhject to  the appro \  nl of tlie t r i a l  judge a t  the time." 
Vl ic thcr  thi.; order ,  nh ic l l  contains s c ~ c r a l  ~ n i u s u a l  prorisioris ( I n  rc 
,Cnc>lqrol.c. 2Oq x. ("., 670. 182 S. E., :In.;), still m h s i ~ t s  as  n valid order 
in  t11r c2all,ie \ \ as  not determine? i n  tlie com't below. ElY1rnrtl~ v. P e r r y ,  
2006 S. ( I . ,  474, 1 7 1  S. E.. "5; 20  R. ('. L., 323 .  

r 7 I lic q i~cs t ion  tlcbntctl 011 a r g u n ~ c n t  :rild in  bricf.  i . ~ . ,  nlletlicr inter-  
l o m t o ~ ~ y  ordcrs, cr~tcretl  u i t h o u t  o l ~ j ~ r t i o ~ l  o r  by ~ o ~ i w n t ,  a r c  vacated 
w11e1~ n 11cw t r ia l  is gr:lntcd f o r  ~ i c \ r l ~  t l i i co~  cretl cridelicr ic, not before 
us f o r  tlcc3i.ion. I t  i i  colic.ctl(~t1 t l ~ a t  t l ~ e  fi11:rl judg111e111 mlrl the verdict 
o r  f i ~ r d i n p  i i ~ w i ~  ~ \ l i i c - l ~  it  reit.: nre e r  ?rcc.c\\iinfe qet aiidc, 1)y t l ~ c  order. 
20 R. (2. I,., 31 7 .  

'I'l~cl al1lxv11 i i  I ) I Y ~ I I I ~ ~ I I I T  ; I II(I  muht be t l i \ l n i s 4 .  
-1ppeal d im~i -cd .  

1 .  Descent and Distribution § 12: Estoppel 5 Og-Acceptance of deed with 
knowledge that 1anc1 representrd grantee's share in estates of his 
parents hclcl to estop bvi~ntce from asserting interest in other lands 
of tlrr parents' estates. 

Where parents pool their real estate for tlie purplhe of dividing i t  
equitably among their children, and allot ~ x c h  child the share they desire 
it to hare, and, pursuant to this design, execute n &ed to two of the 
children. who acccpt same with full knowledge that  the land conveyed 
reprchciited their shares in the realty of their parents' estates, the chil- 
dren so :rccepting the deed with full lrnowlcdge are  estopped from assert- 
ing any interest in other lands of the estates of their parents, and the 
estoppel is operntire regardless of the fact that tlie deeds of gift executed 
to other children in the dirision of tlie real property are  void because not 
registered within tn70 years from their execution. 
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2. Sam-Evidence that  husband and wife pooled tllcir real  estate for  
equitable division among their  children held sufficient for  jury. 

Testimony that husband and wife called in a draftsman, informed him 
of their plan to divide their real estate among their children, and gave 
him information for the preparation of the deeds, and that the deeds were 
drawn and signed pursuant to the plan, is held sufficient to be submitted 
to the jury on the question of whether the husband and wife entered into 
an agreement to pool the real estate for equitable division among their 
children, and the deeds executed in pursuance of the agreement arc com- 
petent in evidence as  n strong circnm-tance in snpport of the direct evi- 
dence of the agreement, even though some of the deeds were void because 
not registered within two years from their execution. 

3. Same-Evidence t h a t  grantees accepted deeds with full  knowledge t h a t  
land conveyed represented their share in  their  parents' estates held 
sufficient t o  be submitted t o  t h e  jury. 

The evidence tended to shorn that a child of the grantors was given a 
deed to lands esecuted to himself and his sister, and informed that the 
land therein conveyed represented their share- of the real estate in a 
division of the grantors' lands among all the cl~ilclren, that both grantees 
were present a t  the time, that they later discussed the matter and that  
the sister suggested that they accept the deed, that they had the deed 
recorded, held the land for about two years, and then sold it, is hcld snffi- 
den t  to be submitted to the jury on the question of n-hether the grantees 
accepted the deed with full Irnowledge that it  represented their shares in 
their parents' estates, and the contention of the sister that  she was not 
chnrgenble with knowledge of the information given her brother is un- 
tenable, since the evidence discloses thnt she had full Irnon71edge a t  the 
time of her acceptance of the deed. 

4. Estoppel 5 Gi-Children, a s  heirs a t  law, held entitled to  plead estoppel 
relating t o  realty in  favor of estate. 

TT'here two children accept a deed with full knowledge that the land 
therein conreyed represented their full shares in the real estate of their 
parents' estates, upon the death of one of the pare'nts the estoppel of the 
two children from claiming any interest in other renl estate of the 
parent's estate operates in favor of the estate, but inures to the benefit 
of the other children who are representatives of and claim through the 
deceased parent, and such other children may plead said estoppel. 

5. Estoppel 5 Ga-Contention t h a t  estoppel was ineffective fo r  want  of 
mutuality held untenable under facts of this case. 

Parents pooled their real estate for equitable division among their 
children. Plaintiffs were deeded lands belonging to their mother in full 
of all claim they should have against the estates of both parents. Upon 
their father's death plaintiffs claimed an interest in the renl estate of 
his estate, contending that the asserted estoppel deprived them of any 
i n t e r e ~ t  i11 his land-. H t  l d :  The acts of the parents in pooling all their 
real estate for division among the cliildrei~ conctitntcvl bnt n single con- 
tract, the coilsiderations having pabsed mutually I~et\vc~'ii the parents for 
the benefit of nll the chiltlrc~n. ;ind plaintifis' ~lolit(vltion of wiilit of mu- 
tuality is untenable. 



6. Trial § 39- 
Where the issues submitted fully :ind adequately prcwuted the cause 

to the jury, the refusal to submit issues tendered will not be held for 
error. 

7. Appeal and Er ror  3 30--Decision on  former appeal held not  to have 
adjudicated question of estoppel raised 1)y the pleadings. 
h decision of tlie Supreme Court adjudicating solely the invalidity of 

certain deeds of gift for want of registration \vitliin two years of their 
execution, and remanding the cause for a new trial, does not adjudicate 
the question of estoppel raised by the pleadings, and a motion for judg- 
ment on the pleadings and the certificate of the Supreme Court on the 
question of estoppel is properly denied. 

8. Evidence § %#-Objection t h a t  ent i re  testimony of witness a t  former 
t r ia l  was not  read t o  jury held untenable under  facts of this case. 

When the full transcript of the testimony of a witness a t  a former 
hearing is properly identified and offered in evidence, the witness having 
died prior to the rehearing, the adverse party may not complain that all 
his testimony was not read to the jury when it  appears that  a11 of his 
direct esamination and part of his cross-examination was read to the 
jury, without request that  the entire cross-examination be read or objec- 
tion to the failure to read it, and that appellants had the right to read 
the part omitted to the jury a t  any time. 

9. Same-Rule governing admission of depositions is >lot applicable t o  
transcript of testimony of a party t o  t h e  action. 

When tlie transcript of plaintiff's testimony a t  a former trial is prop- 
erly identified, its admission in evidcnce is without error, tlie plaintiff 
having the right to contradict or explain :any statement theretofore made 
by him, nnd the rule governing the admission of depositions not being 
applicable to testimony a t  a former henring given by a party to the action. 

10. Evidence 5 3% 
Testimony of conversations with a party to the action in which the 

witness related to,the party st:<temeilts m:~de by a decedent is not in cwu- 
travention of C. S., 1793. 

11. Same- 
A "person interested in the event" within the contemplation of C. S., 

1795, is one having a direct legal or pecuniary interest in the subject 
matter of the litigation. 

13. Same- 
Since a husband has no vested interebt in the real es:ate of his wife, i t  

would seem that he is not a "person interested in the event" within the 
conten~pl:ation of C. S., 179.5, in an action involving his wife's title to 
realty. 

13. Appeal and  Er ror  39d- 
The admission of testimony cminot be held prejudici:ll when it  appears 

that the advcrse party, in his testinlony a t  a former trial introduced in 
evidence, ftdmittwi in substance the facts testified to by the witness. 



This is a civil action instituted by the plaintifi:, to havc . t r i c l i~ l~  
from the record cer ta i i~  1w1l)er nritings l~urpor t ing  to be dcctlq, csecutetl 
b ~ -  T. K. .\lien and wife, E. J. -Illen, both of nhom :we non tlcceased. 
for that s:~id paper writings are null a i d  void as deeds; and to liave the 
plaintiffs and the defendants declared to be the owners a* tenants in 
commoli of the lnnds tlcscribed in the complaint, which are lands for- 
merly o \ \ l ~ e d  by T. TT. A \ l l c ~ ~ ,  the father of the plaintiff J. IT. -\llell 
and the tlc~f(~iidaiits, alld the g ra~~ t l f a thc r  of the plaiutiffs other than 
J. TY. Allen. 

I n  1928 1'. W. Allen and his ~vife, E. J. Allcn, niotlier and father 
of the plaintiff J. TT. Allen ant1 tlie defendants, and grandparentq of 
the 1)laintiffs other t h n i ~  J .  IT. -Illen, agreed to pool their real estntc 
and to divide i t  among their children before they should die. P u ~ s u a n t  
to said agreement and in execution thereof on 20 April, 1925, the said 
T. V. ,Illen and E. J. Allen agreed updn a joint divisioii of their hold- 
ings of real estate, and as a part thereof allotted and set apart  to the 
plaiutiff J. W. Allen and to their daughter, H e ~ t e r  TT. I-Iendricks. 11ow 
deceased, who was their daughter and the mother of the plnintiffq Johii 
A. Hentlricks, Elizabeth I-Ieadrieks Sheets, and Evelyn Henth~icks 
Whitt,  370 awes of land owlled by E. J. Allen. -1 deed tl~crefor w : l ~  
executed b j  thein and delivered to J. W. Allen and IIester V. IIcntlricks. 
,It the time of the delivery of baid deed the grantecs tllcrcin vere full3 
informed as to the co~lditions upon which tlie deed mas exetwtetl a l ~ d  
delivered. The said T. TIT. Allen and E. J. Allen likewise allotted to 
c8ncli of tlieir other c~liiltlim a share of the land, title to ~rllicll was in 
T. W. -Illen, a d  ill evidence thereof they executed a deed to each of 
the defend:rnts for his or her respective sliarc under the division. The 
deeds esecnted to the defendants mere tied in :I bundle and placcd i l l  thc 
safe of T. W. Alllen, and instructions were given to one J. S. Davis, 
who had acce>s to the safe of T. W. all lei^, to deliver said deeds a t  the 
death of tllc grautors, i t  being t~ p r t  of the agreerlleilt of division that 
the grantees in  said deeds sliould 110t r ece i~e  their reslwc6tivc \hares in 
the division until after the death of the grantors. 

On  a former appeal in this cause, Allen v. Allen, 209 Ir'. C., 744, i t  was 
held that  the said deeds to the defendants were ineffectual to pass title 
to the 1:lnd thereiu described for the rcnson that they were deed? of gift 
and were not witliin t no  years after the making thereof proved in due 
form and registered. 

On the former appe:d this Court did ]lot u~~ t l c r t ake  to adjudicate 
the rights of the parties i11 the lands formerly held by T. TIT. Allen. 
Issues of fact being raised by the pleaclings n ncM trial \ \as ordered. 
When the cauqe came on to be reheard in the court lwlon issues were 
submitted to ant1 aliswcred by the jury as  follow^ : 



"1. Tlreixe the deed.: to the defentlants executed bg 1'. V. A \ l l ~ ~ i  :111d 
\rife, E. .T. ,\llrn, a s  tlec,tli of gift t l ~ ~ r i l l ~  the lifetiune of 7'. TT'. .\llcn 
ant1 wife, E. J. I\llcn ? A \ ~ l ~ ~ ~  CP : (Yes.' 

"2. Tl'erc said dectls of gift tlcli~eretl 1)y 'I'. W. llller~ and wife, E .  J. 
A\llen, to ,J. 9. Da7 it to Iw held in eicron until after the de:~th of wid  
T. W. -\11eii ant1 n ifc, E. J. A \ l l e ~ ~ ,  tlicn to 1w t lel i~ cred the said J .  3. 
n a r i s  to t l ~ e  defc~itlnnts ill thiq cauqe? Arisner : 'Yes.' 

"3. Was said certifictrte of O l i ~ e r  I,o~lg, i~o ta ry  puhlic, adjudged to 
IN? in due form nird accortling to Ian- and  the i~ i t t rumei~ts ,  together with 
the certificate, orderctl registered by ,T. L. Crater, clerk of the Superior 
Court, and n e w  iaicl i ~ ~ s t r u m e n t s  registered within tn  o years after the 
l i ~ n k i ~ l g  tllereof ? A\nsn cr  : 'So.' 

"4. Did T .  W. Allen and vife,  E. J. Allen, on 20 Alpril,  1928, make 
a mutual d i ~ i s i o n  of their real eqtatc among their children and grand- 
children, to n i t :  J. IT. A1llcll, 'I-Iester Ilendricks, Eula  -1llen, T. R. 
zllleil, R. E. ,\llcn, Mrs. Della E. Daviq, Xrq. Allice Hauser, Aldeen 
Douh, and William A l e n  Doub and Edi th  Doub, children of Lillian 
Doul,, and execute ant1 delircr in.;trmnents in writing a3 a n~einorandum 
of said division ? A n s ~ w r  : 'Yes.' 

"5 .  -\re the plaintiffs, J. TV. -Illen, John A. Hendricks, Elizabeth 
Ilendricks Sheets and Evelyn Hendricks TChitt, e s toppd  from asserting 
any interest or title to the lands described in the complaint by reasoil of 
5. M7. Allen and Hestrr  Hendricks accepting the bcnefits of the mutual 
divisions of the property of T. W. Allen and wife, E .  J. Allen, as alleged 
in the amended airm-cr ! Ansn er : 'Yes.' 

"6. ,\re the plaintiffs and the dcfend:~lrts tellants in common of the 
lands described in the complaiiit ? , Insuer:  'So.' " 

Upon tlie coming in of the \-crdict the court below iigned judgine~lt 
declaring that the plaintiffs h a ~ e  110 interest in the landq described in 
the complaint and that  they take nothing b r  their action. Tlle plaintiffs 
excepted and appealed. 

6. F. B u r n s ,  Rith~nond RucXer, Ilirafiuqs S. Uooc~, and Pcyton B. 
dbbott  f o r  plainti#s, crppellrrnf.3. 

r 2 v a l o n  F .  R a l l  and Grctnt Gratlt for clrfe~rtlantc, a p p e l l ( ~ s ~ .  

R I L ,  . T l i ~ w  are 1S2 assiglnilcnts of error the mere statement 
of ~rhic l i  eonsu~ncs ::$ pages of the record. As these multitudinous 
assignments arc not grouped it is  nit11 considerable ~ l i f f i cu l t~  that  me 
are able to fish out of the record tlic pertint~nt que;tions of law the plain- 
tiffs seek to present for determination on this appeal. I t  is clear, hon-  
ever, tha t  whether there n a s  a division of the lands btlonging to T.  W. 
: n ~ d  E. J. A1llell among their childre11 is not the deciiive feature of the 
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case. Here the controlling factor is the fact that  a deed was tendered 
to J. W. Allen and Rester Hendricks for a tract of land belonging to 
Nrs .  Allen as representing the full share of the grantees in the lands of 
both of their parents, and the grantees accepted the deed with full knowl- 
edge of the conditions and have disposed of the land, so that they cannot 
now return it or account for it. They accepted the benefits of the gift 
or advancement and must abide by the conditions upon TI-hich i t  was 
made. 

The situation presented is more comprehensive and far-reaching than 
a mere execution of deeds of gift by T. TV. Allen and his wife to their 
children, and the validity of the deeds to the defendants does not niate- 
rially affect the question presented. 

These deeds merely evidenced and were in execution of an  agreement 
entered into by and between T. W. Allen and his wife, E. J. Allen. The  
same question of estoppel would be presented by this record even if said 
deeds had not been executed. The real question presented is this:  
Where parents pool their real estate interests for the purpose of making 
an equitable partition thereof among their children, and actually par- 
tition and allot to each child the share thcy desire it to have in their 
real estate, and actually execute and deliver to  two of the children a 
deed for the tract allotted to them jointly, nhich  deed mis accepted by 
the two children with full knowledge of the conditions upon which it 
was executed, and with the information at the time that i t  was tendered 
to them as representing their full interest in the joint real estate hold- 
ingsof  their parents, will the acceptance of such deed by said children 
estop them from claiming any further interest in the estate of their 
parents other than personal property which was not then divided? We 
answer this question in  the affirmative. 

I f ,  therefore, there was sufficient competent euidence to sustain the 
uertlict and  there was no error in tlie trial the judgment below must 
stand. 

There is ample eridence in tlie record to sustain the finding of the 
jury that T. W. Allen and his v i f e  entered into an  agreement to pool 
their real estate holdings and to make a joint division of same among 
their children, and that  in the execution of said agreement and the par- 
titioning of said land the plaintiffs received and accepted a deed for 379 
acres of land, title to which was held in the name of E. J. Allen. The 
witness Long, who prepared the several deeds, was called in by the 
grantors in said deed and informed of the agreement and given informa- 
tion for the preparation of the deeds. I n  addition thereto there is sup- 
porting evidence of a number of other witnesses, who testified that  the 
grantors told them of the agreement and division. T o  the same end i3 
thc testimony of J. N. Davis. The  paper writings purporting to be 



deeds. vhi le  not effectual to pass title to said lands for the reasons qet 
forth in the opinion of this Court on the former appeal, constitute 
memoranda of the agreement and a strong circumqtance in support of 
the direct evidencc of the agreement to make a joint division. The 
plaintiff -411en a t  the former hearing (which statement was offered a t  
tliir kienring) testified, in referring to a conrersation with his mother, 
tliat: "Your P a  says this would he your part." Without undertaking 
to detail all of the testirnong it is  sufficient to say that  there is ample 
evidence in the record to warrant  a sub~liission of the cause to the jury 
on the question as  to whether T.  W. Allen and E. J. Allen made a joint 
division of tlieir real estate holdings among their children. 

i l f ter  the deeds in  question liad been executed J. S-. n a r i s  took tlie 
deed conreying 379 acres of land to J. Mr. Allen and IIester T. IIr11- 
dricks to the grantees and delivered it to tliem. A t  the time he ill- 
formed them that  their mother and father had agreed to fix u p  their 
business, and in doing so had prepared :r tlcctl for  each of the children, 
arid that  the deed then 1)cing dclirerecl \\-as for their part  of the real 
estate. Xrs .  E. J. -Illel1 n.ns present. -it ilie time she told them: "Pour 
P a  says this would be your part." W h c i ~  he received the deed J .  W. 
Allen stated that  he did not knon- ~11iat he would do x i t h  it and he did 
riot Iinow whether he would accept it or not. The ericlence further dis- 
closes tliat lie discussed i t  n i t h  his co-grantee, Hcster Hendricks, and 
they decided to accept the dced aud to get J. S. Ilnvis to a ~ s i s t  them in 
looking after the farm. They had the dccd recorded, kept the 1:tnd for 
about two years aud then sold it. 

The contention of the plaintiffs that  Itester Hend.iclrs in no ereilt 
coultl be bound by the information J. W. ,Illen received from J. K. 
Davis cannot bc sustained. The eridence of n a r i s  shows that  Hester 
Hendricks was present a t  the time. The evidence of statements made 
by J .  TO. Allen i11 the former trial slio~vs that  Hester Hendricks went 
to the home of J. Mr. -Illen n-itl: J .  N. Davis and Mrs. E. J. Allen a t  
the time the deed was delivered. The  plaii~tiff Allell sttited that  he could 
not a t  that  time discuss the matter with Elester Hendricks because they 
did not gire him the deed until just before they left, saying: "I told 
then1 I ~rou ld  talk it orer  with m y  sister. They never brought tlie 
question u p  until they were about ready to leave, and I did not have a 
cliar~ce to talk with her. They brought her and she was going back 
with them." H e  further testified that  later:  "I told her (referring to 
his joint grantee) that I knew that  this land was not niueh account and 
if accepted it i t  would be a n  expense for nothing. She  suggested 
tliat xve keep it, tliat she thought she could get J. N. 1)avis to look after 
it. So we went u p  there and she made a contract with liim to look after 
this land. I had the deed recorded. I kept the land for two years and 
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my sister and I sold it. W e  knew that rve got that part  of the land and 
that  is all that  we did know. I mould like for the land to be dirided 
equally. The land we got wasn't any good. I t  is off a long ways from 
a good road and it is rough land. I t  is on the river with no bottom- 
land but lots of rough upland, which makes i t  mighty cheap land. The 
way I understand it, my other brothers and sisters got all the best land, 
valued a t  a much lower price.'' H e  further testified : "They told me 
that the others were not getting their land then, but that  Hester and I 
were getting ours nolr. They said that  the other children would get the 
other land.'' 

Thus it appears that the plaintiff J. W. Allen and Hester V. Hen- 
dricks, through whom the other plaintiffs claim, mere tendered a deed 
for a tract of land as representing their full share of the lands belonging 
to their mother and father, and that  they accepted the deed with full 
knowledge that  it was so tendered and after first debating whether to 
accept i t  or not. They have received the full benefits of the deed. I t  
~ rou ld  be contrary to all the principles of equity to permit them now to 
disavow the conditions upon which the deed was given to them and to 
successfully assert a further interest in the real estate of their parents. 

The  estoppel is not in favor of the defendants; it  is in favor of the 
estate of T .  W. Allen. These plaintiffs receired the land described in 
their deeds as an advancement from the joint estate of their parents in 
full satisfaction of all claims they might have against either estate ixi 
so far  as the real estate is concerned. Having received and accepted 
the tlecd with full knowledge they are now estopped to assert any further 
claims against said estate in respect to the real estate. T .  W. Allen 
being now dead, and the property involved being real estate, the de- 
fendants. ~ v h o  are the representatires of and claim through T .  W. Allen, 
can plead said estoppel, which inures to their benefit. 

I f  this transaction deprives the plaintiffs of any interest i n  the lands 
of their father, as they stressfully contend, it must be borne in mind 
that i t  likenise deprives the defendants of any part  of the lands of their 
mother. The plaintiffs elected to accept the advancement to them of the 
lands belonging to their mothsr in full of all claim they should have 
against the estates of both of their parents. They had their election 
and have made it. The acts of the father and of the mother in agreeing 
upon a division and in executing a deed to the plaintiffs were part and 
parcel of a single contract. They, the parents, acted i ~ u t u a l l y  with a 
single purpose to a common end. The considerations passed mutually 
between the parents for the benefit of all the children. Those taking 
the lands of the mother under the agreement cannot elect both to affirm 
and to disaffirm the acts of the parents. This is fundamental equity and 
justice. 



2 7 2  I S  THE SUPREME COURT. [a13 

T11c.r~ n a s  110 errol- in tlie refusal of the court to submit the issues 
tendered by tlie plaintiffs. The  issues adopted and slbmitted by the 
court fully and adequately presented tlie cause to the jury. Anwers  to 
these iswes determine the controrertetl issuer of fact r a i x d  by the plead- 
ings. 

The adli1issio:rs ill the pleatlii~gs and the certificate of the Supreme 
Court in the former appeal settle only tlie question of the validity of the 
deeds esecuted to tlie respective defendants. The  facts upor1 which the 
plea of estoppcl is  hased still remained for jury trial. T h e  motion for 
judgmcrit on tlic pleadings and the certificate from this Court was prop- 
erly denied. 

Oliver Long, who prepared the deeds, testified a t  the former hearing 
of this cause. At  the time this case was called for rehearing this wit- 
11esq w n i  dead. The dcfei~dants offered in e~-idcnce a transcript of his 
testimony in the former hearing after first having the same properly 
identified by the court reporter. T h e  plaintiffs insist that  in this there 
was error for the reascn that  only a par t  of said testimony was offered. 
Tlie record does not sustaiii this contention. I t  discloses that  the full 
transcript was offered, that  all of the direct examination and a par t  of 
the cross-examination was read to the jury. There was no exception to 
the failure of the defeildants to read all of the cross-~xamination and 
no request that  they he required to do so. The full transcript xvas in 
evidence and the plaintiffs had a right to read it to the p r y  a t  any time, 
even duriilg the argument. They, thercfore, haye no c ~ u s e  to complain 
in this respect. Tlie defendants like~vise offered in evidence parts of the 
testimolly of the plaintiff J .  TC'. Allen g i ~  eii a t  the former hearing, after 
first hav i i~g  the transcript properly identified. The  portions offered 
showed statements made by J. W. -Illen tending to shc~m his knowledge 
of the conditioi~s upon which the deed was delivered to h im and the 
d u e  of the lands. Former statements made by tlle plaintiff on the 
witncss stand or elsewhere were admissible. H e  was in court, and if he 
so desired he hail the right to contradict or explain :my statement he 
had theretofore made. The rule governing tlic admission of depositions 
would not apply to this particular testimony, and the admission by tho 
court of pertinent statements made by the plaintiff at the former hear- 
ing wi s  not erroneous. The plaintiffs likewise challenge the competency 
of the testilnon of J. N. Davis, who is the husband of one of the de- 
fendants, a chi i" d of T .  W. and E. J. ,llltm. They contend that  inas- 
much as he is  the husband of one of tlie defendnuts Le is  incompetent 
under C. S., 1795. H i s  testimoily concerns almost entirely conversa- 
tions between him and the plaintiff J. 'SV. Allen. While in  these con- 
wrsations he related to J. %'. ,Illen statements made by T .  Jv. lulen 
and E. J. Allen, this in no xisc x i s  in contraventiol~ of the provisions 
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of C. S., 179.5, even if i t  be admit ted t h a t  he  is a n  interested p a r t y  
within the  meaning of t h a t  statute. H e  also testified as  to statements 
iiiadc by  T. W. and  E. J. Allell and  t h a t  they gave h i m  the deeds, in- 
cluding t h e  one to  the  l~laint i f fs .  I I e  likewise testified t h a t  he  placed 
the deeds other  t h a n  the one to  tlie plaintiffs i n  the safe  of T. TT. Allen, 
and  a f te r  t h e  dea th  of T. W. Allen delivered them to the rcspectivc, 
grantees named therein. T h i s  Cour t  has  licretofore held tha t  n "person 
interested i n  the  erent"  n i t l ~ i n  the  c o ~ ~ t c m p l a t i o n  of C. S., 179.5, extends 
only t o  those having a "direct legal o r  pecuniary interest" in the  subject 
mat te r  of the  lit igation. I Ia l l  v. IIo7lonzan, 136 N. C., 34 ;  ~~~~~~~~~X. 
v. D o u b ,  167 S. C., 205;  I7al1no~j t. Sfa fo r t l ,  209 S. C., 7.15; B l i r l o l ~  1.. 

S t y e r s ,  210 S. C., 230. 
A husband h a s  no veqtetl interest i n  the  real  cstnte of his wife. 1 1 1  

this respect he  occupies a s tatus  s imilar  to  t h a t  of a child. H e  has  the 
espec ta t io~ i  of inheritance of a fixed interest i n  t h e  rc:~l  estate of his  
wife, provided slic does not dispose of the  same by will, just as  a child 
m a y  ant icipate  the  inheri tance of his share of such real estate unless 
~ r e c l u d e t l  f r o m  d o i i ~ g  so Ly the will of liis mother. Sc i t l i e r  has  n 
present legal o r  pecuniary interest i n  tlie property, so tha t  a liusbnntl 
is not  precluded froin tes t i fy i i~g  i n  b e l d f  of his wife i n  a lawsuit i l l  

which the  p r o ~ i s i o m  of said s tatute  m a y  be invoked. I t  m a y  be llotc1t1, 
however, t h a t  this is not a suit bctwccn tlie estate of T. W. Alllen and tllc 
wife of J. S. Davis. Likenise, w e n  if his  testilnony i n  this  respect be 
held f o r  error ,  tlie evidence tlisc.1oses t h a t  tlie plaintifi  a t  the first t r ia l  
admit ted i n  substance the facts  t o  be as testified to  by  Davis. Cer- 
taiilly, then,  a n y  error  ill t h a t  respect is  llarmless. 

TYe h n r e  undertaken to carefully e s a i ~ i i ~ ~ e  cach of the  numerous escc1)- 
tions eutered a i d  i n  1io11c of them do wc find meritorious cause f o r  a 
new tr ia l .  

S o  error. 

STATE r. HARLEY IIOBISSON .\XI) WEND13LL REED. 

(Filed 23 March, 1935.) 

1. Homicide § 16- 
When the intentional liilling of a human being with a deadly weapon 

is admitted or established, the law implies malice, constituting the offense 
murder in the second degree, with the burden on defendant to show to the 
satisfaction of the jury matters in mitigation or escuse. 

2. Homicide 5 11-Right to kill in self-defense rests upon necessity, real 
or apparent. 

One may kill in self-defense if he is without fault in bringing on the 
affray, and it is necessary, or : ~ p p e ; ~ r s  to hinl to bc ncwssary, to kill liis 
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a(1versary to save hinlwlf from dtwt11 or g r t ~ ~  t 11otlily 11~krkn. tlit, rtbaw)~~:~l)le- 
new of his appre1leni;ion bring for th r  tlrtt 'rnli~~:~tion of t h t  jnry from t h e  
circumstances as  they appeared to him, and when he is without fault and 
a murderous assault is made upon him, he is not required to retreat but 
may stand his ground and kill his adversary if necessary in his self- 
defense. 

3. Same-Language must  be calculated and  intended t o  bring on affray 
in order  for  defendant t o  be a t  fault in  bringing on  light. 

If one uses language calculated ancl intended to brir~g on a fight, con- 
sidering the langnage in regard to the circumstarlces and the relation 
bc7tneen the parties, he is a t  fault in bringing on the affray, and his plea 
of self-defense ca~lnot absolve him of all criminal responsibility, but a n  
instruction that defendant would be a t  fault if he used language valcu- 
lated to bring on a controversy and it  does so, without instructing the 
jury that defendant must have intended this result, is erroneous. 

4. Homicide a§ 11, 27f-Person a t  faul t  may restore r ight  of self-defense 
by quitting Aght i n  good faith and giving adversary notice. 

I n  this case the court instructed the jury that if defendants were a t  
fault in bringing on the fight they could not plead perfect self-defense. 
Hclt l :  Under the evidence, it  was error for the court to fail to charge the 
jury further that even if defendants were a t  fault, if Ihey qnit the fight 
in good faith and gave their adversary noticc of such action, defendants' 
right to self-defense would be restored. 

6. Homicide 12, %'if-Stepson may kill in  lawful defense of stepfather. 
A stepson has the right to kill in the defense of his stepfather, such 

right being coextensive with the right of self-defense, and under the 
evidence in this case i t  was error for the court to fail to instruct the jury 
in regard to this right, whether the stepson aided his stepfather in his 
lawful defense or in an unlawful assal~l t  being for t h ~  determinntioll of 
the jury. 

6. Homicide #a 10, Bif-Private citizen may interfere t o  prevent felonious 
assault. 

When he has reasonable grounds to believe that a fdonious assault is 
about to be committed, a private citizen has the right and duty to inter- 
fere to prevent the supposed crime, and under the eridence in this case i t  
mas error for the court not to have instructed the jury upon this matter 
under the contention and evidence of one of defendants. 

7. Criminal Law 3 53a- 
I t  is error for the court to fail to charge the jury on substantive fea- 

tures of the case arising on the evidence, even in the absence of special 
requests for instructions. 

8. Criminal Law 3 8ld-  
T$71~en a new trial is awarded on certain exception!;, other exceptions 

need not be considered. 



guilty and relied upon a plca of self-defense. The defcada~lt  Wendell 
Reed further pleadcd that he merely undertook to prcre i~t  a fcloniouq 
assault. 

The  eridcnce for the State tends to show tha t :  The  dcceased, Ratcliff 
Robinso~l, aged 31 years, died on 20 July,  1937, as the result of an  in- 
jury to his head received on tlie night of 17 July, 193'7, in an  a l t e r ea t io~~  
with the defendants, Harlcy Robinson, aged 52yea r s ,  first couairi of 
the deceased, and Vendell Reed, aged 26 or 27, stepson of defendant, 
Harley Robinson. 

Harley Rohineon a d  his wife, the mother of Wendell Rced, and 
Wendell Rectl lived on Ro1)insoii's fa rm on E e a w r  Dam Creek, about 
tlirec miles from Canton. H e  worked for the Champion Fibre Company 
in Canton. Thc dcceasetl, Ratcliff Robinson, worked for and on t l ~ e  
farm of Harley Robinson, but resided a t  Pearson Clark's about a quar- 
ter of a mile away. Harley Robinson's house mas located several liun- 
(ired yards from tlie community public liighway. -1 private road con- 
nected the house with the highwny. 

011 the afternoon of 1 7  Ju ly  Wcndcll Reed and ltatcliff Robinqon 
were at tlie highway where the private road enters, drinking whiskey 
which Wel~dell Rectl had hidden near there. The two w7crc together 
i n  the neighborhood until the time to do the evening chores about the 
house of Harley R o l h s o ~ ~ .  I3i~t~wcn 7 and 7 :30 o'clock Harley Robin- 
son, Wendell Reed, and Ratcliff Robinson were engaged in an  dterca- 
tion a t  the junction of the said private road and highway. The brothers 
of Ratcliff Robinson testified that  they saw Harley Robinson hit him 
on the head with a pistol; that  on their approachillg Harley Robinsou 
and Wendell Rced, who had Ratcliff Robinson dov7n on the ground, got 
u p  08 of him. The brothers cxamined the head of Ratcliff Robinson 
and saw one bruise. H e  then left there, going in the direction of Pear- 
son Clark's. The  brothers went fishing and on returning about 11 :30 
that  night \yere informed by Harley Rohi l~sol~  that some one was lyiug 
in the road near his rye stacks, and offered the suggestion that  it might 
be Ratcliff. H e  was found ncar there in an  unconsciou.: condition, take11 
to the doctor that  i~ight ,  thcn to the hospital 11cxt m o n l i ~ ~ g ,  and died 
Tuesday night. 

Through a deputy slieriff the State offered declaration of Harley 
Robinson as to the facts and circumstar~ces under which thc alterca- 
tion took place, and, among other thi i~gs,  that  he had not seen Ratcliff 
Robinson after the altercation until he saw him lying in the road, and 
that  he did not disturb liim and did not know then it was he. 

The State contended below that  after the altercation, which the 
brothers of Ratcliff Robinson witnessed in part, the defendants later 
met the deceased and beat him up and left him lying in the road. 



011 the other  liand the  defcntlant.: offcrctl ex idenrc tending to show 
that  the  only altercation took placc af ter  S o'clock. I k f e n t l a ~ i t  I Ia r ley  
Rol)inson tcstificd: "I kncn Ratcliff Iiolji~l.on; I l ~ ( 1  k n o u l ~  llim all  
of hi.; life. P r i o r  to  1 7  J u l y ,  Ratcliff Robinson n a i  working wi th  m e  
and  n as taking his  noon meals 11 it11 me ; 11e n.as doing f a r m  work. E e  
(lid the  milkiilg, ant1 fed. mid plo~ret l  corn,  ant1 snc.11 n.s tha t .  H e  spent 
his  n igh t i  over : ~ t  N r .  Pearson Clark's. I l i ~ c  n h o u ~  200 yards f r o m  
the  oltl homc place of Ratcliff Robinwn.  I I i i  m o t l ~ c r  (lid lilt thcrc ;  
she is tlcad ilo\\ ; tha t  i; the  0111 honlc place. . . . T h i s  n a i  on S a t -  
u r d : ~ :  I cnnlc i n  f r o m  nark ahout 5 o'clocli. A\. 1 netit l ~ o r n r  I left 
the 11ighv 8 , ~  going up liome ; a i  I 1)assed o\ c r  the  hill  Itatcliff Rohin.011, 
TVcntlcll R ( d .  ant1 r\cccl Ro1)inson n r r e  sittinq 11,~ tllc side of the  road. 

. . I t  na; nbont 7 o'clock n h n i  1 11cxt Tan Ratcliff, n h e n  lie drove 
his cov. to  the  milk gal).  I Jc  n ~ i l k r t l  tha t  cvcniup, the  1 lie fed the hogs. 
I I c  caiilt3 on through tlic yard  ant1 .;poke a f e ~ v  nort ls  and  he  said, 'I got 
your  r y c  all up,' :1nc1 I saitl, 'Tha t  i~ fine,' and  llc saitl. 'I must go,' and 
1 said. ' Ih i i ' t  l l u i ~ y ,  go i n  and qpc11t1 t l ~ r  ~l igl l t , '  ant1 11e said, 'I  ha^-e to  
go to  t o v i ~ .  I :1m g o i ~ l g  nit11 Rccd a ~ l d  P a u l  Sorrclls aud Canie to  get 
a haircut. '  and 11e x e u t  on. . . . Tllc n e s t  timc I inw h i m  n a s  
:rbout a n  hour  la ter .  . . . TTendcll Reed was nit11 llini a t  that  timc. 
I t  nil? ithout '3 o'clock, l~ robnbly  f i l e  minutes a f t e r ;  I th ink  i t  n:ls about  
5 o'clock n l len  he  lef t  the ho11.e. I t  .\ins petting dusk when I got t o  the  
roatl. T 11ntl s t a r t u l  :1cro~* to t 1 1 ~  f a r  entl of m y  ficltl to  look a f te r  a 
cw\v a ~ i t l  ralf . . . I .an Ratcliff stantling i n  the  middle of the  
l i i g l l n : ~ ~  . . . 1 aan- the  l ight  of a c3ar t oming :rnd I saitl to the 
bq., ' I ~ J . ,  you hat1 ljettcr look out and  gct out of the way, you might  
get run ovrr.' T~ICII I snit1 tlint to  the boys TTendell r t l o ~ e d  out of thc 
n a g  aird R,ltcaliff stood .till vl lere  lie u a s ,  and  as  tlic car p a \ ~ e d  i t  
c.oult11i't go <lo\\ t i  tl1c right-1i:rntl side, i t i  I ight-of-n ay ,  i t  (out to tlic left 
and it loolic'd like it  nearly h i t  h i m  and  I said, 'Coy, y c u  a r e  a fool.' H e  
didn't  i n -  ail: th ing  and he  grabhecl up a rock a n d  herc he come into my 
face ant1 11c w i d ,  'l a m  going to 1)ur.t your  G- (1- )railis out,' and I 
haid. 'Rat .  \ \ h a t  i \  t11c n1attc.r nit11 yon,  1 111dn't mean to make you 
ni:ltl'; nut1 he  w i d  'By G-, I u m  going to get you,' : lid Wendell came 
tip about t h a t  tiiiie and lie said, 'Rat ,  that is nothing to get m a d  about, 
Irt's forget about  it,' and he  dropped h i s  rock t l o ~ i n ,  arid I said, 'I am i n  
3 I I I I ~ T , ~ ,  I an1 going to ice ahout my c40n., T muqt go,' and I 3tartcd to  
m:rke a i t ep  t o n a r d  the  road ant1 lie r a n  i n  f ron t  of me  and  grnbbcd me 
by tlic shir t  collar and said, 'You a re  not going a n j n h e r e , '  and  lie 
grahbcd h i s  kuife  :ri~d felt  of the knife  like he  \la.; fer l ing how sllarp i t  
~ v a s  and  h e  began t o  x h e t  hi5 Inlife. and 1 knew I n a ,  going to get cut,  
and the  thought  s t ruck m e  mayhe I coul,l back off and  go hack home. 
and  when I star ted 1):lcking off i t  inade h i m  t h a t  iui~cl l  madtler, and  hc 
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gritted hi< teeth and here lie come and I got into tlie wire fcncc. that 
comes don-11 my lane;  tliis happened at tlic mouth of my  lane. in ~ i g l i t  
or ten feet of the road. and ~ ~ 1 1 ~ 1 1  he got me into tlic f m c ~  h r  said, ' I  :m 
going to cut your G- d- g- out, you s.o.h.,' and hc draned hark to 
strike rnt. and I g a w  into the fence antl lie struck me, cut me across liere 
ant1 hit thr, seanl of my pants ant1 I gal-e the knifc a shore and I ft7lt 
that 1 n:li cut and I dropprtl on my right knee and got a rock and I 
think lie thought lie liad cut me clown; he qtood there looking ant1 I 
started to raise up  and here lie come at me u i t h  the knifc, and when he 
got in reach of me I hit him somewhere a l ~ o ~ e  the ear in tlie side of the 
heat1 \\it11 a rock and knocked him down and lie caught on his left " 
rlhon- and lic rcnretl u p  and come a t  me :igaill, and tlie second time 1 
ktruclr at him I struck orer him. I don't think I hit liim that time, 
and he nliirled around and I thought I could catch him and take the 
knife a r n y  from him, and dircctly we fell and he fell Bind of on top of 
me, and I still held on to the hand lie had the knife in  and I called W e n -  
I :  . . . and VTentlcll conic and l~rokc the blade ofl' of the lrnife 
trying to gc3t the knifc, and Kendell  took hold of me by the shoulder 
and by the time I got about half straight lie come at me nit11 the butt 
of the hl:~c!e and d o ~ ~ n  I cnme, slid he strllrk me tn-o or t h e e  licks in  
tlie face. and 1 conle up nit11 him ou 1 x 1 ~  back and he slit1 off and lie 
j u m p 1  back about to nliere lic first cut me arid lie opened the little 
blade of tlie knife and said, 'G- d- you, I n i l l  get you,' and I got a 
rock and liit him again in  tlie top or hac.k of the liead, I do~i ' t  k ~ ~ o \ r  
which, and I knocked him to his knees that time, and when he come 
the nest time he come a t  such an  angle and I thought I will not hit you 
any more, 1 ni l l  cattah you and maybe I can hold you, and we got to  
.;cuffli~~g antl Wentlell took tlie knifc a n a y  from Iiilll. . . . 1 hit 
liim 1)e(.a11-e I didn't :\ant liim to cut nie all to piwe,, to s x ~ e  my life, 
I didn't n a i ~ t  to do it, I l i d  to do it, ant1 I tohl him I didn't nnnt  to: 
I had no ill mill, ~ n a l i t ~  or grudge :rgninr;t h im;  lie and I l i a ~ r  alvays 
I)een frier~tl.. . . . I knen the general reputation of Katcliff Rohin- 
son :i' to nlietlier he n a y  :r d3l~gerous and riolent mall; when lie n a s  
under the influellre of nliiskey lie didn't h a ~ - e  any friends; lie didn't 
~.espert anybody. I ~vouldn't say that he Tvss under the influrnce of 
~vluskey oil tliis occasion, I didn't smell any on him ; I couldn't swear 
he n a e  drinlring; lie was citller c r w y  mad or drunk, I don't know 
\vhich." 

The teatiniony of Wendell Reed as to tlie altercation n a s  substantially 
tlie same as that  of Harley Robinson, differing only in  matters of detail. 
IIe further testified: "I nerer had any trouble nit11 this boy, never liatl 
:I v.ortl with tiirn ; I hat1 alv-ay- lwen friendly with liiln. Me and him 
rmi topether all tlie time. I didn't touch him only when I took the 



knife away from h i n ~  a i d  pulled him up. I gl~css I hare  known the 
tleceawtl for about 20 gears;  I had be el^ fricndly wit11 liiin all this 
t i .  I ( l i d  not have ally ill v i l l  or nialic(~ or grutlge agail1$t him. 
. . . 1 lrws / r y i ) ~ , q  to port fhcnz.  I (l idn' l  h c i r o  on,tjfhiti,y t o  179 1t.if71 
if..' 

Vert1ic.t : Guilty of n ~ a n s l ; ~ n g l ~ t e ~ ~ .  
, J~l , Ig lnc '~~t :  to Harley R o h i i ~ s o ~ ~  11ot 1ws t11:ln ~ ~ I I . c ' ( '  1 1 0 ~ .  I I I O ~ C  tl1a11 

seveu yc;~rs,  : ~ n d  :IS to Wendell Recd ]lot less tha11 eight eel^ mout l~s  Ilor 
morr than fiw gears, each a t  liard labor in the State's l ' r i so~~.  

The defendants appealed to the Supreme Court ant1 nssigilccl error. 

WISIIORXE, J. The record on this appeal rewal i  erior  affectiilg iub- 
s t a n t i ~ e  rights of tlie defendants, and entitles each of thcnl to a ncv 
trial. 

The e i i d c ~ ~ c e  il~troduccd i b  bufficient to justify :1m1 requirt. the hub- 
mission to the jury under proper charge of the court, n i  to the defendant 
H:lrl(ly Robinsoil, the plea of self-defense, and as to the d e f e ~ ~ d n n t  Wen- 
dell R ~ Y Y ~ .  tlie pleas of srlf-clc~fe~~ic, figlltil~g in t l ~ c  11ec(~ssar,~ ( I r f ( ~ n ~ e  of 
his stcpfatl~cr, and the right and duty of iuterfering as :I private citizeu 
to p r e ~ e l ~ t  a felonious avaul t .  111 the light of  respect^\-e pleas the de- 
fendants i l~sist  that  in the charge to the jury the court below errrd in 
two respects: (1) I11 charging that  "if he engaged in the contro~ersy,  
~rhetl ier  11 fist fight or n l ~ a t  not, freely a11d r o l u t ~ t a r i l ~ ,  or if he used 
language calculated to bring on a cont ronmy and it doe< .so, the lam 
w y s h e  cn1111ot plead the perfect srlf-tlcfelise, bec:lu-e to rc1qy1im his 
right to do so nould makc him the author of hi. 0x11 wrong," and 
(2)  in failing "to state in :r plaiu and cwrrcct manner the evidence 
g i ~ e n  in the case and declare ant1 e s p l a i ~ ~  the 1:tw ari3ing thereon" as 
required by statute. C. S., 5G4. Theqe n~signments are nell  taken. 

The iiitentioiinl killing of a h i in~an h i n g  nit11 a tleadly npapon im- 
plies malice autl, if n o t l ~ i ~ l g  else appear?, constitutes murder in tlw 
second degrce. TT'hen this implication is raised b ~ -  :1n ad1nii;iion or 
proof of thc fact of killing, the burden is on tlic defcrdant to show to 
the satisfaction of the jury facts and circumstances su7icient to  reduce 
the homiride to lilanqlaughter or to escuse it. S'. I > .  Clzppi, 134 S. C., 
622, 46 S. E., 7 3 0 ;  S. 1 . .  QtticX,  150 K. C'. ,  820, G4 El. E.. 163;  S. 1 . .  

Gregory, 203 S. C., 528, 166 S. E., 3 9 7 ;  ,Y. 1 > .  7'rrrcl1, 212 T. p ,  145, 
193 S. E.. 161. 



A*. C.] SPRISG TEIiM, 1938. 279 

The plen of self-defcnse or excusable liomicirle rests upon necessity, 
real or apparent. I n  S. v. Xarshall, 208 S. C., 127, 179 S. E., 4"' tlthe 
principle is clearly stated: "The decisiol~s are to this effect : 

"1. That  one may kill in defense of himself, or his f a u d y ,  \vIien 
necessary to prevent death or great bodily harm. S. c. Bryaon, 200 
S. C'., 50. 1.56 S. E., 143; S. I . .  Bost, 192 S. C., 1, 133 S. E., 176; $5'. T .  

John~orc .  166 S. C., 392, 81 S. E., 941; 8. u. Gray, 162 S. C., 608, 77 
S. E., 833. 

"2. T11:lt one may kill in defense of himself, or his family, when not 
actually nwehsary to prevent death or great bodily harm, if lie believes 
it to be ~ ~ e e e w ~ r y  and has a reasonable ground for the belief. S. v. Bnr- 
reff ,  132 1. C., 1005, 43 S. E., 838. 

"3. That the reasonableness of this belief or apprehension must be 
judged by the facts and circumstances as they appeared to the party 
charged :~ t  thc time of the killing. S. v. BlacLtuell, 162 S. C., 672, 78 
S. E., 316. 

"4. That  tlic jury and not the party charged is  to determine tlie rea- 
sonahlene>s of the belief or apprehension upon which he acted. S. r .  
S a d ,  l S  S. C., 618." 

For  ap1)licntion of the principle, see 8. z. Barretf, supra; S.  L'. Cox, 
153 S. C'.. 63s) 69 S. E., 419; S. z'. Blaclmell, supra;  S. c. John- 
son, ' i r l u ~ ~ :  ,'. o. Iicind, 170 3. C., 703, 86 S. E., 1005; S. z'. Robin- 
s o n .  I < *  S. C., 784, 123 S. E.. 617; S. z'. 1T7aldroop, 193 5. C., 12, 
135 8. E.. 165; S. 1 .  Bryson, 200 X. C., 50, 156 S. E . ,  143; S. v. 
.lIaraka7i, supra; X. r .  Koulro, 210 S. C., 144, 185 S. E., 682; S. v. 
Ecynolti'< 212 S. C., 37, 192 S. E., 870; S. c. Terrell, bupra; S. v. 
Ilolltrntl. 193 S. C., 713, 138 S. E., 8 ;  S. c. Glenn, 198 X. C., 79, 150 
S E:.. 663: $5'. c .  I i i ~ 7 ~ t n a n ,  208 S. C., 719, 182 S. E., 498. 

111 ,?'. 1 . .  licrrrctf, supra, it  is stated: "The defendant's conduct must 
be judged by the facts and circunistances as they appeared to him a t  the 
time h r  committed the act, and it should be ascertained by the jury, 
undcr r\itlt.~tce and proper instructions of the court, whether he had a 
reasonable apprehension that  he was about to lose his life or to receive 
enormou. bodily harm. The reasonableness of his apprehension must 
a lnayi  he for the jury, and not the defendant, to pass upon, but the jury 
must form it< conclusion from the fact5 and circumstances as they ap- 
pearctl to the defendant a t  the time he committed the alleged criminal 
act. I f  his adversary does anything which is calculated to excite in his 
mind, while in the exercise of ordinary firmness, a reasonable apprehen- 
sion that  he is about to assault him and to take his life or to inflict great 
b o d i l ~  harm. it ~ o u l d  seem that  the law should permit him to act in 
obedience to the natural impulse of self-prcserration and to defend him- 
self against what hc supposes to be a threatened attack, even though it 
turn. out afterwards that he n.as mistaken: Prouided, always, the jury 



2bO I N  T H E  S I J P R E X E  COURT. I 2 l l : J  

finds that hi5 a p p r e l i e ~ ~ s i o ~ ~  mas a reasonable one, ant1 tliat lie acted nit l i  
ort1inar;v firmneqs." 

I n  15'. I * .  Hlcr.itrs, 138 N. ('., 668, 50 S. E., 763, it i~ sa id :  "JTl~erc~ :i 

marl is nitliout fault, and :I ~ ~ t u r d e r o u ~  assault is made upon him, nn 
:~ssault \\it11 intent to kill, lie is not rcquiled to retreat, but map stand 
his grou~ld ,  and if he kill liis assnila~lt a i d  i t  is necessary to do so ill 
order to save Itis o ~ r n  life or protect his 1)erson from ~ L ' c : I ~  bodily ll:rrm, 
it is cwuwble  homicide, arid nil1 he io  lleld." S. I > .  Llrtcrs, 164 N. C., 
471, 70 S. E., G74; S. a. Ah!/, 166 N. C., 420, S1 S. E., 1087; h'. r .  Bod,  
s u p r a ;  S. v .  IIardcc, 102 S. C., 533 ,  135 S. E. ,  342; S. c. Tl'aldtoop. 
s u p r a :  8. 1 % .  I l i l l s ,  196 9. C., 437, 146 S. E., 1; S. 1 % .  I ' k o r n f n t ~ ,  211 N. 
('., 413, 100 S. E., 7T,8; 8. 1 % .  Il'errell, supra. 

I n  S. 1.. ,Juhusot~. 184 N. C., 637, 113 S. E., 617, I17rt71ier, J . ,  speaking 
to the question for the Court, wid  : "It  all comes to thi:, that  if the jur) 
f i~lds tliat the prisolier did not fight ~ \ i l l i i~g ly ,  except ill the sense that  he 
\ \ as  coinpcllcd to do so ill ordcr to defel~d himself, and nns  himself 
without fault, aud lie was feloniously or murderous1 attacked by the 
dweasecl, so that it rc~asonably appeared to him and lie believed that his 
life x a r  ill tlailgcr, or that  he n as about to receire great hotlily harill, 
liiq right of self-clcfeiiv n a s  iri such caac, if found by the jury, complete 
:i1ic1 juitifi:rblc, a i d  if he slew his a d ~ c r s a r y  under such e i r cums ta~ms  
tlic jury should acquit him." 

To 11:~\(x tho benefit of self-defense the :~ssaultcd party must show to 
the satisfaction of the jury tliat he is free from blame in the matter, 
r l~n t  the awiul t  npoli liir:~ wt s  nit l i  felonious purpose, :ind that  he took 
lifc o111y n l ~ c n  it reaso~lably appeared to him to be iiewssary to protect 
l~iiiisc~lf from drat11 or great bodily 1iar111. A'. 1%.  I ? / C I ~ O I S ,  supra;  5'. 1 ) .  

Ltritrq, ~lrprtr :  P. T .  I)orc, 1 ; i G  S. C., 633, i d  S. E., 792 
1. 'I'llc q u e s t i o ~ ~  nribeq, TVerc the tlefwtlants or ei t l i r~.  of tllcrn without 

fault ill briiiging on the difficulty? The court, ill the portion of the 
charge to nllich c w q t i o n  is taken, told the jury tliat lie 1r.ould be a t  
fault "if lie u m l  language caal(-clatetl to 11ring 011 :t cont ro~ersy  slid it 
does so:' This is error. The  te>t, did 11c use langu:t,;e tulcultctetl cirlcl 
i~ctcntlctl to bring 011 a fight and a fight ellaues. Spea1:ing of an  afir:ty, 
in the case of S. 1 % .  l'erry, 30 1\'. C., !), the c~11u.t haid: "If ollc peryon, by 
suc.11 :tbu\i\ ci l;~ligllngc ton a d  a ~ l o t l ~ c r  a, is calculated ant1 111tended to 
bring 011 :i figllt, i i ~ d u c e ~  thut other to s t r i l ;~  liiin he is guilty, though he 
may b(x 1111:il)Ic~ to returii the blon." c. R o b b i ~ l ~ ,  TS N. C., 431; S. u. 
Dacis. bO S. ('., ;l.il; S'. L .  E' t~~~nt t lq ,  94 K. C., 040; S". 1 . .  I :o~LL, ,  1.53 
S. C.. 436, T I  S. E:., 331; S. 1.. Lc/ttcir\lcr, 1G9 S. C.. 2S4, S4 S. E., 219; 
&<. P .  Cfri,\1), 170 s. C., is>, S7 S. E., 511. 

I n  by. 7.. I,'titcsc, aupla, a homicide caw, the Court said:  "TTliethcr la11- 
guage is prorocativc or 11ot c:t~~liot always be detcrnii~lrd b- a rnercL COIL- 
qideratio~i of the words by thrmeclres. I t  is sornctimes ncccwry .  ill 
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order to ascertain the meanii~g of intention of the speaker, or the prob- 
able effect of v h a t  is said upon the person to ~ ~ h o m  he has spoken, that 
~ i e  should r i m  them in their proper setting-the circumstances and 
surroundings of the parties, their previous relations to each other, and 
the state of their feelings. T h a t  is said by a friend may pass un- 
noticed. while if the same words are uttered by an  enemy they are like 
:L spark, though small it be, falling into powder, and the explosion 
quickly follom. I n  such a caw a single word, though apparently inno- 
cent ant1 harmless, will arouse the human passions of anger and resent- 
melit." .\ad. continuing, "The court properly instructed the jury to 
consider the evidence and decide whether or not the words were calcu- 
lnted and intended to bring on a fight." 

I n  P. 2 % .  C ~ i s p ,  supra, H o k e ,  J., said : "In some of the decisions on the 
subject it has been stated as a rerg  satisfactory test that this right of 
perfect self-defense will be denied in cases x-here, if a homicide had not 
occurrd .  a defendant would be guilty of a misdemeanor inrolving a 
breach of the peace by reason of the manner in which he had prorolred 
or entered into a fight. Under our decisions such a position would exist : 
( a )  Vhenerer  one has wrongfully assaulted another or conlmitted a 
battery upon him;  (b)  when one has provoked a present difficulty by 
language or conduct towards another f h a f  i s  rnlcz~latecl  a n d  i n f e n d e d  t o  
br ing  it abou t .  . . . And, in this connection, it is properly held 
that  language may have varying significance from difference of time and 
rircumctances, and the cluestion is rery  pne ra l ly  for the detenniuation 
of the jury." 

2. Tlle charge failed to advert to and esplain the lam wit11 reference 
to substantive rights of each of the defendants. As to both defendants 
the court below declared the law as to when they could not plead the 
perfcct self-defense. Har ing  done so, he should hare  gone further and 
told the jury that  the right of self-defense mag be restored to one who 
has started a fight, or entered into it willingly, by quitting in  good fai th 
and giving his adversary notice of such action on his part. S. 1 % .  Pol la rd ,  
16s x. C.. 116, 83 S. E., 167; ,C. v. Xennec l y ,  169 S. C., 326, 83 S. E., 
48: 9. 1 % .  B o a f ,  159 K. C., 639, 127 S. E., 926. 

to the defcntlant TTc~idrll Reed, tlie court failed to charge tlie law 
nit11 respect to both ( a )  his riglit to fight in the necessary defense of his 
stepfather, and (b)  his right and duty as a private citizen to interfere 
to prevent n felonious assnult. Each right is recognized in the decisions 
of this Court. 

( a )  I n  P. 7.. ,Tohnson, 73 N. C., 174, Bynum, J . ,  said:  "The proposi- 
tion iq true that the wife has the right to fight in the necessary defense 
of the hu-hand, the child in defense of his parent, the servant in defense 
of the mncter, a11tl reciprocally; but the act of the assistant must have 
thc wmt7 construction in such cases as tlie act of the assisted party 
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should hare  had if i t  had been done by himself, for the,y are in a mutual 
relation one to another." S. 2 % .  B r i f f n i n ,  89 S. C., 482, a t  p. 304; S. r .  
B u l l o ~ k ,  91 S. C., 614; S. z9. Greer ,  162 N.  C., 6.20, 78 S. E., 310; 
Boberso t~  c. S tokes ,  181 N. C., 59, 106 S. E., 151 ; J. 1..  + l f ~ n e y ,  194 
N. C'., 34, 138 S. E., 441. 

I n  S .  1 % .  Dil ls ,  196 S. C., 457, 146 S. E., 1, it is stated: "-illen Dills 
contends that he shot the deceased in self-defense and his wife contended 
that she was engaged in deferding her husl~and. Whet'ier she aided him 
in ail unlawful assault or only in his lawful defense is a mattcxr which 
should have been explained and submitted to the jury." S. r .  C o x .  153 
S. C'., 638, 69 S. E., 419; 8. c. Grcer, s u p r a ;  S .  c. G n d d y ,  166 S. C., 
341, 81 S. E., 608. 

(b )  I f  the defendant Wendell Reed had a well-grouilded belief that a 
felonious assault was about to he conimittetl 011 the defendant Harley 
Robinson, he had the right and i t  W:IS his duty as a private citizeli to 
interfere to prevent the supposed crime. The p r i n c i ~ ~ l e  of law is well 
settled in this State. S. ?;. R u f h e r f o r d ,  S S. C., 436. S. r .  Roatle,  10 
N. C'., 58;  8. c. ClarX,, 134 S. C., 698, 47 S. E., 36. 

The failure of tlie court to instruct the jury oli s u l ~ s t n n t i ~ e  features 
of tlie case arising on tlie evidence is prr3judicial error. 'This is t rue 
even though there is no spccial prayer for instructions to that effect. 
S. c. XPIT~CX~ ,  171 N. C., 788, SS S. E., 301; S. 1 % .  I l o s f ,  auprlr; S .  I.. 

T h o r n f o t ! ,  A / o ) T ( ( I ;  School Disl. I - ,  Alamuncr  C'ortnty, 211 S.  C., 213, 193 
S. E., 31. 

As the case goes back for a ilrw trial for the errors treatetl, other vs- 
ceptions upon which defendants rely need riot be considered. 8. z. 
Stevenson,  212 N .  C., 648, 194 S. E., 81, and cases therein cited. 

F o r  the reason stated tlie defendants are entitled to a 
New trial. 

LILLIEBELLE E. BRINN, EXECUTRIX OF J. T. BRINN, A N D  LILLIEBELLE 
E. BRIXN IN HER OWR RIGHT, v. T. P. BRINN AND WIFE, MART G .  
BRINN, JACK BRISN,  ROBERT BRINN, AND 0NE;IDA HOOKS AND 

HUSBAND, J. R.  HOOKS. 

(Filed 23 March, 1938.) 

1. Wills $9 33a, 33d-Words of request, desire, etc., adldressed to devisee 
will not create trust unless it clearly appears testator? so intended. 

Where the testator, after bequeathing or devising prl~perty to a person, 
expresses a wish or desire as to its use or disposition, such expression 
mill not be construed to create a trust in the legatee cr devisee unless it 
clearly appears from the instrument as a whole that testator so intended, 
since the devise or bequest will be deemed absolute in the absence of a 
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clearly expressed intention to convey a n  estate of less dignity, C. S., 4162, 
but precatory words will create a trust when i t  appears from the instru- 
ment as  a whole that the testator so intended, provided testator has 
pointed out with sufficient clearness and certainty both the subject matter 
and objects of the intended trust. 

8. Same--Words of recommendation o r  request, when used i n  direct 
reference t o  estate, a r e  prima facie testamentary and  imperative. 

Words of recommendation, request, or desire that  a particular disposi- 
tion be made of the property by the legatee in a limited gift or bequest 
are  pritt la facie testamentary and imperative and not precatory when 
used in direct reference to the estate, and will be held to create a trust 
when used so as  to exclude all option or discretion in the legatee a s  to 
whether he should act in accordance with them, and the subject matter 
and objects of the intended trust are  espressed with sufficient definiteness, 
and this is particularly true when those in whose behalf the requests are  
made are the natural objects of testator's bounty, and no other disposi- 
tion is made of the remainder of the estate after the limited estate. 

3. Same-Request fo r  disposition of estate, addressed t o  sole legatee and  
devisee, held t o  create t rus t  under language of this will. 

Testator bequeathed and devised a11 his property, both real and per- 
sonal, to his mife so long as  she remained testator's widow, with provi- 
sion for distribution in the event of her remarriage, and provided that 
during widowhood she should "handle" the estate a s  she chose with 
"reqneqtb" that whenever she saw fit she should make equal distribution 
among their four children, taking into account advancements in specified 
amounts made to them, that a certain sum he invested and the proceeds 
therefrom paid for the benefit of a designated church for a period of ten 
years with provision that this "bequest" might be continued in the discre- 
tion of the heirs, and that testator's sister be cared for and given a fitting 
h~ir ial  a t  her death, with flirther provision that should his wife die before 
fully executing the requests, testator's eldest son should qualify and 
execute his wishes. Bcld:  Construing the will as  a whole, i t  is apparent 
that testator intended to create a trust, and the subject matter and objects 
of the trust having been set forth with definiteness and clearness, the will 
creates a trust estate in the mife during her widowhood for the benefit of 
herself and children. with power of disposition in the widow solely among 
the children in accordance with the terms exprecqed a t  any time che elects. 

A \ ~ ~ . a 4 ~ ,  11y the  plaintiff and tlic defendants f r o m  1T'illii/vz\. .T.. a t  
A i ~ x , i l  Term.  1937, of PFRQI n r  I\,. Modified and affirmed. 

This  i c  a r i d  action in tlic na turc  of a petition to  the court,  insti- 
tuted hv the plaintiff, f o r  the  purpose of procuring a n  interpretation 
of the last will and t c ~ t x m e n t  of her  testator and f o r  a cleclaratoi-p judg- 
ment adiiidicating tlic r ights  of the  respecti\e parties named i n  the will. 
Tlic vi l i .  ~u1)mittc.d to thc  c80urt f o r  interpretat ion,  is ill the following 
language : 

1. "I, ,T. T. Br inn ,  of Perqu imanc  County, Hertfor t l  P. O., S o r t l i  
Carolina, declare tl~i.;  to be my last will. a n d  r e ~ o l i e  a n y  will pre\iously 
mado by me. 



254 IS T H E  S U P R E M E  COURT.  121s 

2. ",\fter the payment of all my just debts and funeral c,sperises, I 
dispose of my cctate as follons:  

3. "I bequeatli to my beloled vife,  Lillabelle IT. Ilrinn, niy entire 
real and personal property-as long as she remains r ly  nidon-to be 
handled as she chooses. 

4. "In the event of lier marriage, i t  is  my \\ill  that  she retain only 
one-fifth intcrest in iny estate and tliat the balance b~ divided equally 
amollg my four children. 

5 .  "111 l ea~ i i tg  my entire cstatc to my \life, to be lla~idled as she 
choobes as long as she renlainq m y  n idov. I make the folloning request 
of her : 

( a )  "That s l ~ c  deal fairly and equally nit11 our four children. 
(b )  "That she co~isider amounts tliat I haxe ad \amed  to them (for 

various purposes) in the folloxi ing sums-Preston $9,000, Oiiedia 
$2,300, Rob Winslow $800.00, Jack  $350.00-as a m o u ~ ~ t s  due the eitatcx 
(witliout interest), and that  these amounts be added to nhn t  may be 
othervise determined as the cash value of my estatc3, a i d  tltat each 
child's part  bc determined as one-fifth the total-less :~niount 3dx:~n~ ' (d  
to him or her. That  she make huc.11 distribution as,  or  hen. .li(. may 
seo fit. 

(C  "That, as sooil a< she call conveniently do LO, ~ f ,  ant1 1i11e11 t l ~ r  
funds are a\ ailable, iur cst safely n it11 some insurance. compalty, trust 
company, or otherwise the suin of twenty t l~ousand dollars, tell thouiuntl 
dollars for each of the boys, Rob Winslow and Jack,  and purchase 5uVh 
amount of 20-year double indemnity, sick benefit, life irisuraiice 011 the 
lives of Rob Winslow and Jack as  may be deterniii~e 1 call be carried 
from the income from the investment; that  i n  handling this <he solicit 
the services of Chas. Whedbee, i f  l i ~ i n g ,  and t ~ $ o  othw persons  illo om 
she and my children may select. That  this investment be made perllla- 
nent and fixed-to be carried ovtr the period of twenty years. That  the 
invested capital and ~ a l u c  of the insuralwe to be turned o ~ e r  in equ,ll 
amounts to Rob TITiiislon and Jack (or their lieirs) a t  the elid of t l ~ e  
twenty-year period. 

( d )  '(That one thousand dollars be safely invested and the 1)roeeedy 
from same, for a period of ten Fears, be turned over as recei\ed to the 
chairman of the board of stenards of the Center Hi l l  Ale t l iod~~t  Epihco- 
pal Church, South. That  this bequest may he continl~ed at thc discre- 
tion of my heirs. 

( e )  "That my sister, 3 I a v  E. B r i m ,  if slie s u n i ~ e s  me, ,hall be 
cared for, nit11 all the comforts of home, as a membtr of the family. 

. . 
and gixen burial a t  her tleatli in a Inanller sati.f:lctory to  * u r x l r l n ~  
members of the family. 
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6. ( ( In  the event of my wife's death before she may have fully exe- 
cuted my request, I desire that my  estate be equally divided between my 
four children, as hereinbefore specified, and that  all my request be car- 
ried out and that, in the event o l  my  wife's not Iial-ing made other 
arrangements, my son, Preston be made administrator, or executor, 11-ith 
authority to carry out my wishes. Tha t  no bond be required of him." 

The paragraplis are numbered by the court for coureuience of rcfer- 
ence. 

The  court below, after finding certain facts, enteretl judgment as 
follows : 

"Upon the foregoing filldings of fact by the court and atln~issiolis 
contained in  the pleadings the court is of the opinion and dot11 adjudge 
that, looking a t  the \rill as a xhole in  order to  ascertain the intent of the 
testator, Lilliebelle E. Brian,  xvife of said testator, is the holder of a 
life estate, or estate d u ~ a n t e  v i d u a t a f e ,  i n  and to the real ant1 pcrsollnl 
property of the testator, xhich  terminates as to a four-fifth. interest 
therein upon her marriage, and is entitled to the income therefrom, 
subject to the other provisions of said will, a ~ i d  that upon lier remar- 
riage she 'refair.c.' a life estate in and to one-fifth interest in and to 
said property and the income from said one-fifth interest; that, while 
in its usual acceptation the xo rd  'request' is ~ i ~ e r c l y  precatory a ~ i d  is not, 
standing alone, sufficient to create a trust, the use of tlic n o d  in thi, 
n-ill a t  the beginning and in  tlie concluding paragraph clearly indicate, 
it  to be the intention of the testator that  tlic estate be impressed with a 
trust cliarged n i t h  the creation and maintenaace of an  ilisurance benefit 
for the so~is, Robert Winslow Brinn and Jack Brinn, as set out therein. 
and charged with the expense necessary for the care, support. a ~ r d  main- 
tenance of testator's sister, N a r y  E. B r i m ,  and her burial espenv,  and 
n i t h  an  investment for ten years for the bellefit of the Methodist Church 
referred to i11 said n i l l ;  that  i n  handling said estate 'as she choo~es' the 
said Lilliebelle E. Brinn is a trustee for the purpose of carrying out the 
provisions of said nill,  invested mitli full discretion as to the way and 
lnaimer in  which she may see fit to linndle tlie same, subject to the con- 
trol of the court from time to time as necessity for effectuating transac- 
tions affecting said estate may arise, hcr cornpensation as such to be 
determined by the court; that  she has no poJver or authority to bell and 
convey any of tlie 1)roperty of said estate except subject to the control 
of the court ;  that  in the event of tlic remarriage of the said Lilliebelle 
B r i m  she ' r e f u i n s '  for life a one-fifth interest i n  said estate and the 
other four-fifths interest is to be dirided equally between the four chil- 
dren named in said will; and tliat, subject to the charges i r u p o d  upon 
said estate as herein set forth, the said Lilliebelle Br i an  i5 elititled to 
the income from the wholc thereof during widon-hood, and to the income 
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from one-fifth i~ltcrcnt thereof in the eviXllt of remarriage for the rcL- 
mai~iller of her life, suc.11 o11e-fifth iiitertxst t o  l ~ e  cqlially dir itlwl 1)ctrvec~n 
said izllildren u p o ~ l  her dwt l~ . "  

Both the plaintiff :l11(1 the clefi~~~tl :~ii ts  eswpted : I I I ~  appen ld .  

BA1ns lr1~~ ,  J. What is the estate of tlle witlorv in tlw pro~)ert,v of the 
testator? I s  such estate as she took impressed with a trust ? Thwe arc 
the questions presented to us for determine 'I t '  1011. 

Formerly the rule in Engln~irl y a s  that whcnevcr property wns given, 
coupled with expressions of ('request, dcairc or r c c o ~ ~ l n ~ e ~ ~ t l a t i o ~ ~ , "  that 
the person to xllonl it is given n i l l  use or dispose of the same for the 
benefit of another, the donee \\.ill be rons id~~rcd n trustee for the purpose 
indicated by tlie do~lor.  This was so lieltl, even \vlien the language of 
tlie gift,  u~~neeompa~l ied  by the ~rort ls  of "request," ctc., was absolute 
in its nature. This rule Tvas follo\vctl 1)y earlier Ahilcricnii decisions. 
r 7 1 hus, prccatory u.ords were given nn ;lrl)itr:lry meailing aiid force ini- 
pcratire in nature. This doctrine has l)ern modificcl, both by the Eng- 
lish :rnd 11m~rie:111 courts, SO that  n o ~ v  ill this and other jurisdictions 
lwcci~tory ~vords are interpreted ill tliixir usual, ordii~:lry meanings, the 
force and effect of which are to be deter~nined by co~~sitlcrntion of the 
~rliolc will i n  asrertai~ling the real in te~l t  of the testator. The old rule 
that the espressioil of a w i s l~  by a testator, like that  of the sovcreigl~. 
\\as constnicd as a con~nland, has heen abandoned. The  later eases hold 
that in tlie abse~ice of a clear indication to the contrary, cspressions of 
\visl~, desire, ctc., arc' to be t:rk(~11 :is uwtl ill their comn~only :~c~cptc t l  
hf'llSI.' a i l~ l  are not to 1)e artificially c.o~lstrued by tlw rourts :I> ;I trust 
111ll~ss it c.lcarl,v :Ilipcars from the col~sitlcration of tllc n-ill as n wllolc~ 
that  it was so i~ltcl~tlecl by tlie testator. 

*i+ ~ v a s  said 11y . I / / O , I .  .I., in I [ u r d y  r .  I I ~ l r ~ l y ,  174 s. C'., sO5: ''C11clc:r 
tile early Ihglisl l  :111(l .\rnericmi authorities 1angu:rge i11 :r will csprcp- 
sivc of tllc ~vish or d ~ s i r e  of the test:ttor as to the ~dispositioli of his 
property was gencmlly Iicld to raise n trust, or to limit the estate tlc- 
visetl, u111e.s~ a c'ontrary intent W;IS manifest fronr a c.o~~sitlt.lxtiol~ of the 
\vliole will ; but the tcndclir'y of moclerl~ :~utllority is tcl revcrae this rule, 
: l i d  to holtl that pi.cc4;ltory ~vortls 'arc not to be regarcld as  impcrativc 
unlcss i t  is  plaiu from the context that the testator so intentlcd them '  " 
This does ]lot mean that prwatory wortls will i ~ o t  inipress :r trust upon 
a devise, but that  the force :rnd cffcct to be given to 1)rec:rtory words is 
to be cletcrmincd 1 ) ~  :I c~onsicleratiol~ of the n i l l  as a vholr ,  :111tl a trust 
\\ill 1)r inil)oretl \v11(!11 it clearly al)l)cx:lrs that such Wac: tlrc i l~tent  of t l ~ c  
rest:l tor. 
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-1 consideration of the decisions in this jurisdiction discloses that it is 
non. a well-established rule in this State that  ahe rc  all estate is given to 
a person generally or indefinitely i t  is construed to be a devise in fee 
simple, unless such devise shall, in plain and express words, show, or i t  
shall be plainly indicated by the nill,  or some part  thereof, that the 
testator intended to conxey an estate of less digcity. It is so provided 
by our statute-c. S.. 4162. S p r i n g s  T. Sprin,qs,  182 S. C., 484; 
H a y e s  v. Frankl i l i ,  141  S. C., 599; Car ter  Y. Stric.X.lund, 165 N .  C., 69;  
H a r d y  I*.  I I a r d y ,  supra;  Barco  v. Owens,  212 S. C., 30;  P e ~ j f o n  v.  
Smith, ante ,  155. Car ter  v. S f r i c k l a n d ,  supra,  is reported and anno- 
tated in Ann. Cases, 1915 D, a t  p. 416. 

Where, howeyer, a limited estate is devised to the first taker, ~ o r d s  of 
recommendation, request, entreaty, wish or expectation addressed to the 
legatee or devisee will ordinarily make the first taker a trustee for the 
person or persons in  vliose favor such expressionr are used, provided 
the testator has pointed out with sufficient clearness and certainty both 
the subject matter and the objects of the intended trust. Such words of 
recommendation or request, when used in direct reference to the estate, 
are held to bc pr ima  fac ie  testamentary and imperative and not preca- 
tory. When accompanying a limited gift or bequest, words of request 
or desire or recommendation that  a particular application be made of 
such bequest will be deenled to impose a trust upon these conditions: 
( a )  That  they are so used to exclude all option or discretion in the 
party r h o  is to act, as to his acting according to them or not;  ( b )  the 
subject is certain, and (c)  the objects expressed are not too yague or 
indefinite to be enforced. This is particularly true when those in behalf 
of whom the requests are made are natural objects of the bounty of the 
testator ant1 no other disposition of the remainder of the estate after 
the limited estate is made. L i f f l e  v.  Bennef f ,  68 S. C., 157;  Cool; v. 
El l ing ton ,  59 X. C., 371; R u s s  v. Jones ,  72  S. C., 62;  170ung c. 170ung, 
65 X. C.. 309;  C r u d u p  2;. I Io ld ing ,  118 N .  C., 222; W a l d r o o p  1.. V a l -  
droop,  179 S. C., 674; Jarrel l  v. D y e r ,  170 N. C., 177; L a w s  c. Christ- 
m a s ,  178 S. C., 359. The subject is fully discussed in Col ton  u. C o l f o n ,  
127 c. S., 300, 32 U. S. Law Ed., 138. 

-1nd so it appears that  thc old rule has bem modified-not abrogated. 
We still consider the will as a whole, giving "each key its proper tone" 
to ascertain the real intent of the testator. 

Applying these principles of law in the in terp~eta t ion  of the will 
under consideration it appears: (1) That  the gift to the plaintiff was 
x limited gift-"as long as she remains my ~vidow." I t  is so limited i n  
both the third and fifth paragrnphs. ( 2 )  The limited gift is not accom- 
panied hy any words eonfrrr i l~g the power of diq3osition. I t  is  "to be 
handled" hy her. "Handled" means to manage and control. I t  does 
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not import tlic poncr of disposition. ( 3 )  Those in behalf of nholn 
"requeqts" are made arc liis children, his sister, anel 11is cliurc~l~. ( 4 )  
The mmlncr i ~ i  nllicll lie rcqu(,sts his estate to he tlistributcd is definite 
and certain. i h d  (5)  p ro~ i s ion  is made for tllr csceution of the request 
in the event hi5 ~vidow should tlic heforc full? executing the same. 

I t  may alqo be noted that  i r ~  sul)sectio~i ( d )  of paragraph 5 his request 
1s specifically referred to as a "becluest." I t  is likenise significant that  
the disposition of the remainder of llis estzite by the testator, unless the 
widon- should remarry, is inseparably tied in  ~ v i t h  the requests contained 
in the mill and that  the remainder i q  to  be distributed in accordance 
r i t h  such requests. That  this was the intent of the testator ~ o u l d  seem 
to be clear by force of the express language used in the last paragraph: 
"In the event of my  \vife's death hefore shi1 nlay haye fully exec ufed m!/ 
reqursf, 1 desire that  my estate he equally divided between my  four chil- 
drerl-try hcreinhefore specified, an(? fhtrt all retluesfs be carried 
ozcf--and . . . my son Preston be made aclnliniqtrator or esecutor 
with authority to eawy o u t  m?y wisl~es." 

I t  is apparent that  this is the interpretation both the widow and the 
probate court first placed upon the 1angu:ige used in this will. She is 
not q p o i n t e d  executrix except by implication, yet she tendered the will 
to the probate court for  the purpose of qualifying as  executrix by 
~ i r t u e  of the language used in  the will and she was so qualified. 

Should the widow die duriug the preseut state of ad~ninistrat ion what 
nonld beconle of t h i ~  estate? Would it go to the ch i ld~en  hy inheritance 
o r  by virtue of the terms of tlie will as contained in tlie sixth para- 
gral th? 'I-nquestionablp the courts would give force and effect to tlie 
language contained in  this paragraph, wliich ~ t o u l d  require tliat his 
eitate bc equally di\ itlcd hetn-cen hi. four clliltlre~i, having due regard 
to his request tliat each he required to acacount for atlvanccnlent., with 
thc right in hi.; . S ~ I I  l'reqton to adin~nistcr  the estate allel to distribute 
it anlong his cIiil~Ire11 in acrordance \\it11 his wishe~.  Alnd yet such 
intrrpret:~tioil cannot be put upon this language without ~.cgardinv the 9 
"rcquc.ti" a s  cslx(>is limitations upon the estate clev~sed to the nidow 
and :I.: t l ilwtioni to licr a5 to the m:rnner in ~vhich  she shall handle the 
iastn te. 

Wc conclutlc tllat tlic, gift to the n i f e  is a gift in trust during wido\r- 
Iioo,l, ]lot for  I l c r ~ l f  alone a t~t l  rlot for the children alone. but for hotli, 
to be managed 11- licr i n  licr Jiscretio~l-l)reac~itly for her own benefit, 
hut ultimately for the he~wfit of her children; and that  the trust is 
coul)lctl n i t h  the poxer to tlispoic of tllc property ainong the children 
in  accordance with the terms cqre,ised ill tllc will in her discretion a t  
any time .lie may cllooqc. Slle 11as the poner now if she so elects to 
close t l ~ c  truqt by "esccuting" tlic "requests." Slic i~ not. lio\wwr. 
\cstctl n it11 any gtwcral pon.er of di~posit ion.  
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Lam v. CLEVELAXD. 

1-oung 1.. 1-ou?lg, suprn ,  is  very s imilar  to  the instant  case. There  the  
testator's will devised, "To m y  beloved wife I give al l  m y  estate, real, 
personal and mixed, to  be managed by her  ( a n d  tha t  she m a y  be enabled 
the better to  control and  manage our  chi ldren) ,  t o  be disposed of by 
her  to  then1 i n  t h a t  manner  she m a y  th ink  bcst fo r  their  good and her  
ow11 happiness." ,\lthougli the provisions i n  t h a t  will as to  the  manner  
of disr~osition anlong the children  as not  near  so definite and  was left - 
entirely to  the  discretion of t h e  devisee, i t  was  held t h a t  t h e  gif t  mas 
one i n  t rust  f o r  the  use and benefit of t h e  wife and  the children, v i t h  
power to  dispose of the  property among tlie children, discr iminat ing a t  
her  own discretion as  t o  t h e  time, quant i ty  and  person. T h e  Cour t  sa id :  
" f i e  t rust  is  tha t  i t  shall be managed and  disposed of f o r  t h e  family." 

Tlie plaintiff h a s  not remarr ied a n d  i t  does not  appear  tha t  she con- 
templates remarriage. I t  is not necessary, therefore, f o r  us  to  antici- 
,,ate a s i tuat ion t h a t  m a v  not arise and  t o  undertake to determine the  
rights of the  part ies  i n  the  event of this contingency. 

T h e  judgment below should be modified to  conform t o  this  opinion. 
Modified ancl affirmed. 

ANDREW M. LAW r. JESSE CLEVELAND. 

(Filed 23 March, 1938.) 

1. Trial a 22a- 
Judgment overruling defendant's demurrer for failure of the complaint 

to state a cause of action does not preclude defendant from raising the 
same question by a motion to dismiss or for judgment as  of nonsuit. 

2. Judgments 9 34--Judgment of South Carolina court in action involving 
same parties and subject matter held to bar action in this State. 

The holder of notes which were executed and delivered in South Caro- 
lina and n-hich bore interest a t  8 per cent as  permitted by its laws, insti- 
tuted action thereon in South Carolina, the parties being residents of that 
State, and defendant having been personally served with summons. It 
appeared that tlie notes mere secured b y  a mortgage on lands in this State. 
The parties reconciled their differences and a consent judgment was 
entered in the action under which the maker conreyed the land to the 
holder of the notes in partial payment, and the holder was given judgment 
for the balance due thereon after such credit. Held: The South Carolina 
court had jurisdiction of the parties and subject matter, ancl its judgment 
bars the maker from maintaining an action in the courts of this State to 
enforce the forfeiture and penalty for usury and to cancel the mortgage 
and deed upon payment of the amount found to be due upon an account- 
ing, since the questions a t  issue in the action instituted in South Carolina 
ore the same a s  the questions a t  issue in the action instituted by the 
maker in this State. 
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3. Same-- 
Under the full faith and credit clause, U. S. Constitution, Art. IV, sec. 1, 

a consent judgment of another State mill bar the parties from maintain- 
ing an action in our courts if such judgment mould bar the action in the 
jurisdiction rh ich  rendered the judgment, unless the judgment is set 
aside for fraud or mutual mistake. 

4. Judgments 3 1- 
A consent judgment is as valid and binding as a judgment rendered 

upon the trial of a cause. 
5. Contracts 5 8- 

The courts must declare a contract as written. 

A p m . 4 ~  by plaintiff from J o h n s f o n ,  J., : ~ t  February Term, 19:3S, of 
POLK. Affirmed. 

This  is an  action hrought Ijy l~laiiitiff against the defendant. The  
judgment sets forth tlie controwrs- between the parties: 

"This cause coming on to be heard before his  Honol,  -1. Hal l  John- 
ston, judge holding the courts of the 18th Judicial District of Xor th  
Carolina, and a jury, and being heard;  a i d  it appearing to the court 
that this is an  action brought by plaintiff for the recoiery of usurious 
interest a i d  penalties therefor; for an accounting, and for the purpose 
of setting aside n certain d ~ e d  from plaintiff to  defcnclant, which deed 
is duly recorded in  the office of thr  regii tw of deeds for Polk County 
in Book 67 a t  pnge 276, and for the further purpose of redeeming cer- 
tain lands COT ered by mortgage horn  plaintiff to defendant, which mort- 
gage is recorded in Book 32 on pagc 21, in the office cf the register of 
deeds for Polk County: 

",111d i t  further appearing to the court that  the same land ik deqcribed 
in both tlw inortgage and the deed : 

" , h d  it further appearing to the court that  in the cross action set u p  
by d(,fendant Jcqse Cleveland, said Jeqse Clewland pleads a judgment 
of the court of common plcai of Spartanburg County, Soutli Carolina, 
i n  bar of plaintiff's right to recolcr, and further pleads that  said judg- 
ment entitled d e f w d a ~ l t  to  rccowr oli his cross action or counterclaim. 

",hid it further appeming to the ronrt that  in said Soutli Carolina 
suit the parties were the same as in tlie preqent su i t ;  and it further 
appearing to the court that  the cauw of action in th(> South C'arolina 
suit n a s  the same as in the present ~ u i t ;  and i t  furtber appearlrig to 
the court that  i n  the South Carolina proceedings the plaintiff i n  the 
presc,nt suit, to  n i t ,  A. bl. I,aw, was personally servej  with summons, 
filed an  answer, appeared in  person and through attorney, and con- 
sentcd to the judgment reidered therein; and i t  further appearing to 
the court that  the South Carolina court had jurisdiction of both the 
parties and the subject of tlie action; and it further appearing to the 
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court that  all matters which plaintiff seeks to adjudicate in the present 
action were adjudicated and finally deterlnined in  the South Carolina 
action; and i t  further appearing to the court that  the following judg- 
ment was ~eildcred in the said South Carolina action, by consent: 

" ( DECREE A S D  ORDI*:R FOR JUDGMEST. 

State of South Carolina-County of Spartaliburg. 
Court of Commou Pleas. 

Jesso C le~e land  Y. Andrew 31. Law. 

'"This is ;1 w i t  upon seven separate proniissory notes aggregatirig 
as a xholc the sum of $13,000. The defendant, by his ansn-er, sets 
up the fact that a real estate mortgage corering larid situated in the 
State of S o r t h  Carolina was gireu conten~poraileously nit11 and for the 
purpose of securing the notes in  question. 

" 'The defendant, by his answer, requests the court to have the prop- 
erty appraised and that  the defendant be given credit for the appraised 
value of the property on his judgmerit xhich  may be rendered against 
him. 

" 'It appears now that  plaintiff and defendant have reco~lciled their 
differences and have amicably settled their controversy by the defendant 
agreeing to convey the property in question to tlie plaintiff ~ v i t h  dower 
renounced, free of all encumbrances except as to the plaintiff's mort- 
gage, and the plaintiff has agreed to credit the obligatio~l with the sum 
of $10,000 in consideration of this conveyance. 

" 'The parties have further agreed that  tlie balance due after this 
caredit by the defendant to the plaintiff is the sum of $8,114.28, vhich  
includes 10 per cent attorney's fees on the balance due after the credit 
above referred to, and that thc plaintiff shall h a w  judgment against 
the defenda~it  for this sum, wliich shall bear interest from 12 July ,  1933. 

" ' I t  is, therefore, ordered that  Jesce Clm eland have judgment against 
Andrew 35. Law for the sum of $8,114.28, with interest from 12 July,  
193.5, and for tlie costs of this action. 30 September, 1935. 31. 31. 
hlann, Circuit Judge. We conwnt:  Luther I<. Brice, attorney for 
plaintiff; Sichols, Wpche ck Russell, attorneys for defendant.' 

"And i t  fur thr r  appearing to the court that at the close of plaintiff's 
evidence the defendant made a motion that  plaintiff's cauw of action 
be dismiss~d,  and that  defendant recover of plaintiff the sum of 
$8,114.28 plus interest from 13 July,  1935, and costs: 

"And it further appearing to the court that  defe~id~iiit tlien introduced 
a certified copy of the suit and proceediugs in the South Carolina court, 
including the judgment, and introduced in eridence the deed executed 
by plaintiff to defendant above referred to : 
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"Alntl it  further api)earing to the court that at the (.low of all thi. 
cx itlence the defendant rcncn rd .aid motion : 

"And i t  appc:lring to t l ~ c  court that  thc s a d  South C:~rolili:r jull<~neiit 
i i  entitled to full fai th and (.ledit under , i r t .  IT-, see. 1, of tlrp C'oniti- 
tution of the Unitccl States; and i t  further appeari~ig to tlic cwurt that 
said niotion should be allonetl : 

" I t  iz thcrc~fore ordered, ad,judgcd, and tlecrecd that the p1:~intiff take 
n o t l ~ i l ~ g  by his action ant1 that  same he tli&-hed; that tlic dcfeutlant 
hnxe and rccolcr of the plaintiff the s u ~ n  of $S,ll4.29 111~1s intc re-t fro111 
1 5  July,  1932, until p i d ,  plus all costs taxed against L\ndrc\\ La\\ ill 
the South Carolin,l suit, plus the costs of tl11\ actiori to be t n v t l  the 
clerk. 

"It is further ortlered, adjudged, and clecreccl that  tlic ntt:~c.lment 
heletofore issncd in this cause he and the same i i  in a11 le.11ei.i- 11crcl)~ 
vacated and diwolred. This T February, 1939 

,I. HALL J o ~ r s \ ~ o h .  
,Jud, /e  P r / ' $ i / / o ~ y .  ' 

Tho ~~ la in t i f f  made numerous csccptioll, and :14giln1cnt~ of eri,or 
and appealed to the Supreme Court. The m n t ~ r i a l  o n ~ s  :11i,1 I I P I T ' ~ ~ ~ ? .  
facts will be set forth in tllc opinioil. 

C ' r , m ~ t s o ~ ,  J. The litigants on hot11 sides of the t o n t r o ~ c r - y  I m ~ e  
submitted long, carefully prcl~aretl and interesting briefs, but v e  \ee no 
new or norcl proposition of I a n  involved in the action. TTre thillli the 
court helon madc 110 error in tlisnlis>ing plaintiff's acticn ant1 ill rc~itler- 
ing judgnlellt for  tlefendant a s  therein set forth. 

The  two principal questions inrol red:  
1. Did the judgn~cnt o r i~ r ru l i~ ig  clcfrntlant's tlcniu rrcr, \\ hic.11 T\ ah 

iilade on the fact that tlw coniplaint (lid not state a c u ~ ~ c t ~  of nc+tion, 
prccludc defendant from raising tlic 5anrc qucxstion on niotion fo? jlltlg- 
i t  of n o t  ? TTre think not on tlic facts a i d  circl~mitanct~- of thi i  
case. 

The  judgment 01 criuling defendant'.: clcl~~urrer  was mcrcly :i~tc~rloc.u- 
tory in na ture ;  the Jefc1itl:lnt ,till 11;ttl the right to ansner olcr. s. (I. 
Code, 1035 (Michie), see. 515. The precise point v a ;  l~as\ed upol~  ill 
Balitr L ~ .  Garris ,  10s S. C., 218 (226-7), vllere it n a s  &l :  "111 ~ i e n  
of the repeated decisions of this Court that n motion to clisrniw up011 
the grounds mentioned tnn,loL be u aired and may be talic~l r r t  trrul f ~ ? r t e ,  
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Law v. CLEVELAND. 

IT-e cannot give the effect conteiided for to such a merely interlocutory 
ruling as i n  this case." To the same effect is McIntosli, S. C. Prac.  6i 
Proc., part  see. 454, pp. 469-70, as follows: "FTT'here the defendant de- 
murred to the plaintiff's cause of action, and upon appeal from a judg- 
ment overruling the demurrer the judgment was sustained, the defend- 
ant is estopped to raise the same objection on a second appeal from a 
final judgment rendered in  the action; but ~vhere  tlie defendant demurs 
to the plaintiff's complaint upon the merits, as for want of jurisdiction 
or failure to state a cause of action, and the demuuer  is overruled, lie 
may appeal to the Supreme Court, or lie may a n s w r  the conlplaint 
and on appeal from a final judgment against him raise the question by 
a motion to dismiss." These authorities are determinative of the point; 
even though the tr ial  court, upon the demurrer, has held that  tlic com- 
plaint states a cause of action, this question may again lie raised, as in 
this case, by motion for judgment to dismiss. 

2. Does the South Carolina judgment bar plaintiff's cause of action 
and entitle defendant to judgment? We think so. 

The  notes made by plaintiff to defendant, secured by mortgage on 
real estate i n  Tryon, Polk County, N. C., were esecutcd and delivered 
in South Carolina. Both plaintiff and defendant are residents of South 
Carolina. Personal service was had in  the South Carolina action. 
Plaintiff's land, securing tlie7e notcs, i, ill Tryoil (Polk County), N. C. 
These notes bore S per cent interest, ~rliicll is the legal rate in South 
Carolina; tlie legal rate i n  XortE, Carolina is 6 per cent. I n  the South 
Carolina action there was no suggestion made by plaintiff whe11 he  was 
sued by Cleveland as to any taint of usury in the transaction. The 
present action was commenced in  this State by plaintiff against de- 
fendant to recover usury. 

I n  this action the plaintiff prays judgment against the defendant: 
"For an  accounting. That  on account of the usurious interest demanded, 
charged and collectcd, all interest on tlie notes described in the com- 
plaint be forfeited, and for a recovery of double the amount of the 
usurious interest paid. Fo r  the right to  redeem the property described 
in the deed recorded in  Book 67, page 276, Polk County registry, upon 
payment of any indebtedness shovin by said accounting to be due, and 
to have the mortgage recorded in Book 32, page 21, Polk County regis- 
try, duly cancelled of record upon the payment of said amount. Fo r  an 
attachment against sufficient of the property of the defendant in North 
Carolina to satisfy plaintiff's claim. F o r  the costs of this action. Fo r  
such other and further relief as is just and equitable." 

Among other defenses the defendant says: "That said judgment is in 
all respects a valid and binding judgment, and that  as such is entitled 
under Art. I, see. 4, of the Constitution of the Cnited States, to be 
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qirc811 full fai th :in[] wetlit by the courts of the State of North Carolina. 
T h : ~ t  ~lthong11 tlcfcndallt has demaridetl of plaintiff that  he imp said 
judgmcl~t. the, plaintiff has failecl, ncglectcd. :1nd rcfnscq to pay the 
same or :iuy part thereof. Dcfcntlnnt 1)rn.s: That  plaintiff's action be 
tli<mi~qrtl and that  plaintiff take nothing 1)y his action. Tha t  defendant 
I ~ : I T  c and recover of plaintiff the sum of $9,11-1.2S plus interest thereon 
f r o  1 J u l y  1 1 9  i t  a i l .  F o r  tlic costs of this action, and for 
iuch otlicr and f i i r t h t ~  relief aq to the court might seem just and proper 
in t l ~ c  ~)remiscs." 

1-ntlcr the conient jnclgmcnt Law conrcyed to Clere1,ind the land in 
Tryon, N. C., on n-liich hc  had piren Clewlnnd a mortgage and made 
otlicr :idjnstments. Tn the Sonth C a r o l i ~ ~ a  "Decree and Order for 
Jutlgmcnt" is thc fo l loni~lg :  "It appears now that  plaintiff and de- 
fcn(1alit h a w  w r  oticilct? their differcnceq and hare  o m i t  nl17?/ settled their 
contro~crsy," etc. W e  think it too ~ w l l  settled to cite authorities that  
the South Cnrolilia court had jurisdiction of the partieq and the subject 
of the action. The questions a t  issue in the present case are the same 
question., n h i r h  ncrc  a t  iqsuc in  the South Carolina caw, and which 
nere  tlctclmincil in and atlju(licatet1 hV the South Carolina czourt. Tlie 
South Carolina jndgment ~c t t l cd  these queqtionr and they could not 
ngain he litigated in Soutli Carolina unless the "Decree and Order for 
Judgmei~t" 11e set asidc for fraud or mutual  mistake. Therefore we are 
of tlie opinion tliat, llntler the full fai th slid credit clause of the Con- 
stitution of the Ynited States. tlieqc questions cannot be relitigated in 
Xor th  Carolina. 

Tt iq well scttlccl tliat a c40nirllt jndgment is just ac d i d  and binding 
as a ji~clgniclit ~.cndcrrd after the tr ial  of a cause. I;oT,olrdc 1 % .  F l ~ ~ h l ~ o r d ,  
202 3 .  C., 771. 

T l ~ c  full fai th :111tl credit rlauqt~ nns  recently stated l y  D c r i n ,  J . ,  in 
I lntr .~hi/  I - .  In?. C'o., 209 S. C1., l 2 i  (1219-130)' as f o l l ~ v s :  "Tlie only 
question prc-entctl by this ap1)cnI is nllethcr the srrrice of the original 
pr0cr.s in thc maliner set forth in thc Mississippi judgment was a valid 
serx-ice under tlie laws of the state of Misqissippi. The  ral idi ty and 
affwt of n jndpmcnt of m~otlier statc must he determi1 cd by reference 
to tlic I a ~ s  of tlic i t :~ t e  nlicrc rcnderetl. -\i*t. ITT,  scc. 1, of the Consti- 
tution of the I-nitcd States, commands that  full fai th and credit shall 
11c g i ~  en in i ~ ~ r . l l  stntc to thc judicial proceedings of er cry other stntc. 
,Ind the acts of the Congress emcted in tht. exercise of the power thus 
gra l~tcd  specifically directs tliat judgments 'shall have such fai th and 
crcdit pircn to them in el t ry  court ni t l i in the United States as they 
l i a ~ e  hy Ian or ufage in the courts of tlie state from \rliirh they are 
taken ' M i l ~ c ' n ~ c X ~ e c  C o ~ i t ~ t y  1 . .  1T'liifc C'o., opi~iioii by J l * .  J u s f i c e  S f o n e ,  
LT. S .  SI I~ I I~EH~C Co11rt .\(I\ ancc Oljiniollc, Vol. 80, 1). 133 (9  Dee., 1935) ; 
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3 4  C. J., 1128. T h e n  such judginent is  made the basis of a n  action, i t  
is  conclusive on the  meri ts  i n  e r c r g  other s tate  if i t  appear  t h a t  the 
court  i n  which i t  was rendered h a d  jurisdiction of the part ies  and  t h e  
subject matter .  X o r r i s  v. Burgess, 116 N. C., 40; 2 Black on Judgments ,  
see. 857. Recovery upon i t  c a n  be resisted only on the  grounds t h a t  the  
court  which rendered i t  was without jurisdiction. JIilwaukee Co. v. 
White Co., supra. O r  f o r  f r a u d  i n  i ts  procurement." 

O n  account of the  deflated conditions of the  times t h e  s t r ic t  enforce- 
ment  by  defendant  of his  legal r ights  against philitiff seems to be hard  
measure. W e  d o  not  make, but  construe contracts. 

F o r  the  reasons given, the  judgment  of the court  below is  
Affirmed. 

hfETA TOlfS, INDIVIDUALLY AND AS EXECUTKIX O F  THE LAST WILL AND TESTA- 
MENT OF CHARLES FRENCH TOMS, SR., DECEASED, V. HORTENSE 
BROWN, N. F. TOMS, JR., NANCY TOMS, ROBERT TOMS, CHARLES 
FRENCH TOMS, 111, PRESENT LIVING GRANDCHILDREN OF CHARLES 
FRENCH TOMS, SR., DECEASED, VESTRY O F  THE ST. JAMES EPIS- 
COPAL CHURCH, HENDERSONVILLE, NORTH CAROLINA, AND ALL 
UKKNOWN DEVISEES, WHETHER IK BEING OR NOT I N  BEING, UNDER THE 

WILL OF CHARLES FRENCH TOMS, SR., DECEASED. 

(Filed 23 March, 1938.) 

1. Executors a n d  Administrators 5 15i-Under terms of this will mortgage 
debt  was proper charge against estate to  be  paid from other  assets. 

The will in question directed that testator's wife, a s  his executrix, 
should be allowed to discharge out of any income of the estate or from 
funds derived from the sale of property, a mortgage indebtedness against 
certain property held by the entireties, so that  she might have a home. 
Held:  Under the terms of the will, in accordance with the expressed 
intent of the testator, the amount of the mortgage indebtedness is a proper 
charge against the estate, and the executrix is  entitled to sell other lands 
of the estate to make assets to pay same. 

2. Executors and Administrators § 12b-Will held t o  confer power on 
executrix t o  sell realty without court order. 

Testator left his property, both real and personal, to his wife for life 
with remainder to his children, and directed the payment of certain debts, 
and by codicil affirmed the disposition of the property made by the will, 
and directed that enough property be sold to pay a certain sum to the 
vestry of a church. The will provided that  his wife, a s  executrix, should 
have full power to sell the property and execute deeds therefor, and that  
her opinions and conclusions in the management of the estate should be 
final and conclusive. Held: Under the terms of the will and codicil the 
executrix mas given plenary power to sell and convey the realty without 
court order. 
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3. Wills 13, 31- 
Thc revoc:ltion of n will by implication in n codicil is not farored, and 

when a cotliril is attached to a will and does not import revocation, but 
esplnins, alters and adds to the will, the will nnd codicil n-ill be construed 
together to ascertain the intent of the testator. 

- \ i v ~  \I, by defendant \  f rom . l l lcy,  J . ,  a t  J a n u a r y  C i r i l  T e r m ,  1938. of 
T 3 r  \-c oar IW. A\ffirn~cd. 

Tlii5 is  a special proceeding brouglit by plaiutiff againi t  defent1ant.i 
to cell Innd to rnalie : ~ s v t s .  N. C. Code, 193.7 (AZicliie), wc. 74. 

Tlic judgment, \vliicli intiicates the controrersy, is  as  follo\vq: 
"Tliii  c a u w  coining on t o  be hc :~rd  a t  the J a n u a r y  Tcrni ,  193S, of tlic 

Superior  C o m t  of B u ~ ~ c o m h e  County, and being heard  npon t h e  agreed 
statement of facts  appear ing  in the  record. wl~icl i  a .c iucorporatcd 
licrc~in :111d ni:iclcl n p a r t  of thiq jutlgment, a d  upon  the fur t l icr  facts  a ?  
:~llegctl i n  the petition and admit ted i n  the answer, and al l  par t ies  t o  this  
proceedi l~g bc~ing r e p r c w i t e d  b ~ -  cmnsc l  except the  r c ~ t r y  of the  S t .  
Jarncls Episcopal  Cl ln rc l~  of IIendersonville. S o r t l i  Caiol ina,  who \\-as 
duly scrrcd by  w m m o n s  i n  this  action but filed n o  :knsner, and  all  
parties, t l ~ r o ~ ~ g h  their  counsel, h a r i n g  conccdcd, hotli i n  the agreed stnte- 
nwnt  of facts  and  by admissions i n  open court,  t h a t  the  r ight  of the  
plaintiff t o  sell the  l a d  described i n  the  petition for  the  purpose of 
creat ing assets with wliicll to  p a y  debts and  legacies under  the  will and 
codicil of Charles French  Toms,  Sr., deceased, is  dependent upon  the 
construction of the  n-ill a n d  codicil of the  testator mid the ownership 
of w r t a i n  bonds n ~ e l ~ t i o i ~ e d  i n  thc  agreed statement of facts, and  af ter  
licaring tllc :irgument of c o u n v l  on both sides, the court  is  of the op in io i~  
that  tlic \\ill of Clias. French  Toms, Sr . ,  dated 1 0  Apri l ,  1933, >lnd the 
codicil t l ~ c w t o ,  dated 11 SPptember, 1936, both of \vliicli were probated 
i n  s o l c ~ ~ ~ i i  f o r m  i n  the Superior  Cour t  of Hentlerson County a t  thc 
31:ty-,June, 1037, Terln,  mus t  be co~istrucd together, and  being so con- 
qtnlcd, the  court  i.4 of the  opinion as  a mat te r  of law, a ~ ~ d  so holds. t h a t  
the $b.000 indc4)tctlness against the  estate aq set out i n  the  petition, and  
fur t l icr  ~ c t  out i n  the th i rd  p a r a g r a p h  (11) of tlip ,vill of Ch:~r lcs  
Frcncll Toniq. S r  , is :I rn l id  charge against w i d  eqtatc and  mus t  be 
paid. 

L'Tlie court f u ~ , t l l c r  finds as  a fac t  t h a t  there is not sufficient personal 
property absctq nit11 which to p a y  said debts of the  eslate, and  t h a t  a 
swlc of t h e  real  estate described i n  tlie pctition is necessary, as  a n w t t w  
of I a n ,  f o r  tlie purpose of crenting additioual aqwts will1 which to pny 
debts, lrgacies, m ~ d  other  proper  charges ag:linst said eclntc. 

"Tlte court,  having licltl t h a t  the  said $S,000 i tem is a proper cli:npe 
against said wta te ,  does not deem i t  ueceswry to pa42 upon the q n e ~ t i o ~ i  
of the  onlicrsllip of the boiltls referred to  in tlic pet i t iol~,  f o r  tlie rea>oii 
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that. even though said bonds be adjudged to be a n  asset of the said 
estate. and be added to the other personal assets as set out i n  the peti- 
tion, i t  TI-odd still be necessary as a matter of law to sell the land de- 
scribed in the petition. 

"And the plaintiff, who is the duly qualified executrix under the mill 
and codicil of Charles French Toms, Sr., deceased, haying requested 
the court to further construe said will upon the question of whether or 
not she has the power under tho v i l l  to sell real estate belonging to  the 
estate without resort to court action, and the court finding as a fact 
that all parties necessary to the adjudication of this question are prop- 
erly before the court, and i t  having been made to appear to the court 
that  if said executrix has such power under the will, the estate will be 
sared large mnls hereafter i n  the elimination of fees and court expenses 
in court sales, and said will and codicil being co~~s t rued  upon this ques- 
tion, the court is of the opinion, and so holds, as a matter of law, that  
Meta Toms, the executris named in said d l ,  has full power and au- 
thority conferred upon her by said will to sell any part or all of the 
real estate belonging to Charles French Toms, Sr., a t  tlie time of his 
death. 

"I t  is further ordered that this cause hc remancletl to the clc~lr  of the 
Superior Court of Buncombe County, Sort11 Carolina, for an order 
directing the sale of the real estate described in tlie petition, and for 
such further action as by law required. 

"It is further ordered that  the cost of this proceeding s l d  be as- 
sessed bv the clerk and paid f ~ o n i  tlie proceeds of the sale. This 20 
January ,  103s. 

FELIX E. ~ L L E T ,  

J u d g e  Presiding n d  I lo ld iug  t h e  Cour t s  o f  
the  S i n c f e e n f k  Jndic ial Disfr ic  t." 

To the foregoing judgment defendants excepted, assigned error and 
appealed to the Supreme Court. Tlie necessary facts will be set forth 
in the opinion. 

R. L. V h i t m i r e  for p l a i n t i f .  
X. X. R e d d e n  for defendants .  

CLARI~SOS, J. The questions necessary to be considered for the de- 
termination of this appeal : 

1. I s  the $8,000 item referred to in the petition n proper charge 
against the estate of Charles French Toms, S r . ?  MTe think so under 
the language of the will. 

I t em 3rd (11) of the last v i l l  and testnment of Charles French Toms, 
Sr., is as fo1lon.s: "That upon my death ing wife, as my executrix, 
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.11:111 be :dlo\\ ecl to  ful ly  clisc.liarge, out of the illcome of my estate, o r  out 
of a n y  i n o ~ ~ c y  o r  funds  arisillg f r o m  the snle of property belonging to 
the ei ta tc ,  o r  a n y  other i n c o m ~  derived by the e.tatc, :I cer ta in deed of 
truqt f o r  $S,000 againqt the  Ii. G. r T u s t ~ ~ %  110me ant1 lot, owned 1)y us  
jointly on the F l a t  Rock Road,  and  v h e n  d i e  sliall h a w  discharged 
.uc.l1 nlortgagc, o r  a n y  mortgatc, g i ~ c n  in 1ic.n thcwof,  and  paid the  
.mnc, the  11ropcrty & ~ l l  belong to llcr ant1 slic sllall not be required, 
citlier ill Ian or  i n  equity, to  ac*couljt f o r  the same, it  lwi~rg  understood 
that  this i. :III outriqllt ~ i f t  to  her  f o r  t l ~ c  purpow of a l l o ~ ~ i l i g  her  to  
h a w  :I. lioliie." 

Tt nil1 he ~ i o t c ~ l  tha t  thc propcrty n-as 11cltl 1)y Charlas  French  Toms. 
Sr . ,  :rnd lliq >if( , ,  X e t a  Toms,  a s  t e ~ i : ~ u t s  11y the entirety. 130th a re  
wizecl hy the  clltircty per t o u t  ct ,ran 11('1. ?"!I. T o  m a h  i t  w r e  tha t  the 
8S.000 ~ e c l ~ r e d  1)y a deed ill t r u i t  made jointly 1,- himself ant1 n i f e  or1 
p r o p r t y  hcltl 1,- the c ~ i t i r c t y  should be paid out of his estate, h e  so 
.pccific:llly n ill, n l~ t l  beqnest- "for tht. 1)urpose of allowing her  to Iiczrc 
:I liorne." 

2.  Docs tllc. n i l1  and  codicil attac*lietl to thc. pc t i t i ln  confer p o ~ v e r  
upon tile esccu t r i s  t o  xcll real estate belonging to the e ~ , t a t e ?  TVe t h i ~ l l i  
<o. 

I n  Cliarlcs Freucl i  Toms,  Sr.'q v i l l ,  made 1 0  A\pri l .  1933, a r e  the  . . 
fol loning l ) ro \ l \ lons :  (1) I I i s  c ~ l t ~ r c  c.tate was lcft to  his  wife f o r  
life j ~ i t h  ren~nil idcr  to  h i s  chil(1rcl1. (2) I I i s  x i f e  1s executrix was 
ful ly  c l r l p n c r e d  t o  cul iwy rcal estate ( 3 )  I r e  directc,l  tha t  tlie $5,000 
should 1w p i d  f r o m  his estate. ( 4) TTe ac~krionlctlged certai11 indebted- 
ness tlue 111s n i f e  :mtl directed t h a t  this ljc paid f r o m  his  estate. I n  the  
codicif of 11 Scptcniber, 1936, Iic csprcis ly referred l o  his  d l  of 1 0  
Aipr i l ,  1933. :rlrtl stated i n  tlie codicil tllnt lie h a s  attacghed the t n o  to- 
getlicr. IIc say. i n  his  (~odi r i l  t h a t  tlw inrlehtcclnc~s to h i s  n i f e  men- 
r i o ~ ~ c t l  in  his \\.ill ha.; hcen paid witliout interest, aritl t h a t  he n i shes  her  
to h a ~ e  a building k n o n n  a s  t h e  Calidg Kitchen to co lc r  intercit .  The 
nil1 i.; o thernisc changed aa follows: ( 1 )  [IF again I c a ~  cs all  h i s  prop- 
c r t y  to h i s  \\ i f?  n it11 rcm:~indt.r to his g r : ~ ~ ~ d c h i l d ~ ~ e ~ i .  H e  directs t h a t  
she tlispoic of enough of s:litl property to pay  the  ~ e s t r y  of S t .  Janies  
Episcopal Cliurcll of I I c n d c r w n ~  illc. S o r t h  Carolina the s u m  of one 
t l lou~nntl  ($1,000) dollars in cn.11, "n1lic.h I desire t h ( m  to use i n  the 
most u i e f l ~ l  lllalilier tha t  they 111ay we  f i t  i n  the  a d ~ a ~ l c e r n e i i t  of the  
gospel." 

codicil does not import  revoc.atio11 but  a n  addition, espl:mation, or 
a l terat ion of n prior  n i l l .  T h e  courts a re  adverse to the  rerocation of 
a will by implicatiorl i n  a codicil. BOX pr 7 1 .  EtTge, 174 N. C., 100. 

,\. will and codicil a r e  to he construed together so t h a t  the  intenti011 
of the  testator can be nqcertained f r o m  hotli. Brown 1.. Urou  r 1 ,  193 
S. (2.. 315 (320) .  
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I n  the ni l1  I t e m  3 ( b )  is as fol lons : "She sllall h a r e  tlie po~vc1~ to sell 
and convey a n y  p a r t  of the property and  make good and  sufficient ileeds 
to purchasers therefor, nl io  shall receive n good title to  the same." 

I t e m  3 ( g )  : ' (Tha t  i n  the  management  of my estate her  co~iclusions 
and opinions shall be conclusive a n d  final and  a r e  not to  be interfered 
\ ~ i t h . "  

T h e  power g i r e n  i n  the  Trill to  the r s e c u t r i s  to sell and  convey is  
pleiinr,v. 1T'rlls 2,. It'illiains, 187 S. C., 134. Tlie codicil does not re- 
voke this, bu t  the sale to  p a y  the $1,000 to the  churcll is a supplemental 
bequest and tha t  the  payment be i n  cash. 

Tlie judgment of the court  below we think is correct i n  a l l  respects 
a n d  f o r  the reasons given is 

Affirmed. 

STATE v. N l K X  SMITH, ,ILIAS HIATVATHA SMITH. 

(Filed 23 March, 1938.) 

1. Rape § 8- 
Evidence that the crime of rape was committed upon tlie person of tlie 

prosecutrix and that defendant was the perpetrator of the crime he ld  
sufficient to be submitted to the jury. 

2. Criminal Law 8 33-Evidence hcld to support findings that confessions 
were voluntarily made. 

I11 this prosecution of defendant for rape, the evidence disclosed that  
after his arrest when officers confronted defendant with a coat a s  de- 
scribed by prosecutris as  worn by her assailant, defendant stated he was 
t l ~ c  man and had assaulted prosecntris twice, and that w11e11 he was talien 
to the home of prosecutris and saw her lie spontaneously declared: 
"That's the girl." There was no el-idence that the officers having de- 
fendant in charge, or any other person, made any threats, offered any 
inducements, or held out any ren-ard for a statement from him. Held: 
The evidence sustains the finding of the trial court that the confessions 
were l-olnntarg and competent, the nlere presence of officers being insuffi- 
cient to affect their competency, aild if defendant was suffering with 
fear a t  tlie time, there was no eridence that the fear was engendcred by 
word or act of any person other than defendant. 

3.  Same- 
In  ruling upon the competenfy of testimony of alleged confescions, the 

trial court is  required to find, and may properly find, only whether the 
alleged confession wds voluntarily ni:~tle, and it is not error for the court 
to refuse to find further facts. 

4. Same- 
Defendant is entitled to testify and offer witnesses in rebuttal upon 

the question of tlie voluntariness of his alleged confessions, but the court 
is not required to call upon him to offer testimony, mid when he fails to 
do so he has no cause for complaint. 



3. Clerks of Court S 7- 
Jiirenile courts l inw no jurisdiction to t ry  boys fifteen years of age 

cllnrged n-ith n capital felony, the jurisdiction of the Superior Court orcr 
siicl~ prosecntions not linving been talien nnny by the jurenile cowt act. 

6. Crimin;il IIRW a (ilc-Court is not rrquircd to sentence fifteen-year-old 
boj, convicted of c;kpitnl cri~ne, to reformatory. 

It \T oiild sceln tliat the Legislxture did not intend tliat a fiftcc11-year-old 
boy, conrictcd of n capital crime, should bc scntenccd to n reformatory, 
C. S., 5322. 6012 D, but if the stntntes be coiistrned to permit silcll sen- 
tence, the power of the conrt to impose such sentence is m:lde permiss i~e  
and not con~l~iiliory, and scntence of death upon x conriction of a fifteen- 
yc'ar-old boy of the crime of rape i s  without error. 

5 .  Criminnl L?w 4- 

The pre~iiinption is t11nt a boy fifteen years of age is capable of co111- 
mitting the criinc of rape. 

8. Criminnl Law 81a- 
Tlic jiirisdiction of tlie Supreme Court on nppcnl is Limited to matters 

of law and legal infcrencc, and whether tlie youtll of n defendant con- 
stitntes n niitigilting circ~iinstniice jiistifying a relnsation of the prcscrihed 
pnnislniicllt is a iilattcr addrt'ssed to the discretionary lmn-er of the 
Gorcrnor. 

. L i io r i z c~~ j -Gc~~crn l  , S ( J ( ( I ~  ell ciilcl - 1 ~ s i s f a r ~ f  . l t f o r i ~ c g s - G e ~ l c r a l  M ~ X ~ c l i a ~ ~  
a d  T i l l i s  for f h e  S f n f e .  

77'. R. Clrnwl)crs ,  I17u~ .  C .  ('11ccr1rbe1-s, a u d  Et7~c.ccrd TI. XcAl ta l /c iu  f o r  
t lefc~rrltrnf .  nppe l ln / i t .  
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BARNHILL, J. The defendant offered no evidence, but rested his de- 
fcnse upon the contentions tha t :  (1) H e  did not commit the crime; 
( 2 )  the alleged confessions made by him were incompetent, and (3) that  
his age precluded his being sentenced to death. 

T o  detail the evidence herein to any considerable estent would serre 
no good purpose I t  is sufficient to sap that there v a s  ample evidence 
offered tending to shorn that  thc crime of rape Tras committed upon the 
person of the prosecutris and to identify the defendant as the perpe- 
trator of the crime. The prosecutris testified to facts sufficient to con- 
stitute the offense, and she was corroborated by the doctor who examined 
her, and others. The testimony was sufficient to he submitted to the jury 
for i t  to determine ~ rhe the r  the threats made b r  the defendant and the 
circumstances surrounding the assault were sufficient to, and did, put  
the prosecutris i n  fear and o ~ e r c o n ~ e  her power of resistance. The 
prosecutrix likewise identified the defendant on the night following the 
assault in the afternoon. When the defendant was carried into the 
presence of the prosecutris, immediately upon seeing her, he said:  
"That's the girl." The  evidence shows that  this statement was spon- 
taneous and v a s  provokcd only by the sight of the girl. The statements 
of the defendant offered as evidence of confessions likewise tend to m o r e  
both the commission of the offense and the identity of the perpetrator. 

But the defendant stressfully challenges the competency of the eridence 
of statcmcnts made by tlic defendant by Tray of eonfes~ion, arid likewise 
cliallengcc the adn~ission of this e~iilence, for that the court did not find 
the fact?. Counsel for the defendant insiqts that a t  the time the alleged - 
statcmcnts were made by the t le f~ndant  he v a s  suffering from abject 
fear. E r e n  co. there is no el-idence that  the officers l l a v i n ~  him in 
charge, or any other person, made any threats against him, offered him 
any inducement, or held out any hol~e  of reward in exchange for a state- 
ment from him. The mere presence of a number of officers a t  the time 
the statement- ncre  niadc iq not sufficient to affect the competency of 
the el-idcnce. 

The 1)ro~ccut r i s  had described the defendant and the clothes that  he 
was wearing at the time of the assault. When he was arrested he did 
not hare  on the coat described. When the officers found the coat a t  his 
mothcr's and cho~red it to him he said that  he was the nian and that  he 
asqaulted the prozecutrix t ~ i c e .  And then, as stated, when he was taken 
to the home of the prosecutrix he spontaneously said:  "That's the girl." 

Y h e n  the State offered the evidence of statements made by the de- 
fendant the defendant objected and asked permission to cross-examine 
the witneqs regarding the voluntariness of the statement. After some 
considerable cross-examination the defendant requested the court to find 
the facts rcgarding the alleged confession and to hold that  any evidence 
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regarding the same is incompetent. Tliereupon the c o ~  r t  asked the wit- 
lless certain questions as to whetlicr lie made any promise, held out any 
hope or did anything to put the defendant i n  fear, or to induce him to 
make the statement. Tlic court made tlle following ent ry :  "I hold, 
under the present evidence, that  v h a t  he said was ~oluntary ."  The de- 
fendant excepted to the refusal of the court to find the facts regarding 
the alleged confession, as requested. The only finding the court was per- 
mitted to malie was made. I n  ruling upon the compelency of this evi- 
dence the law required tlic court to make the preliminary filiding, before 
admitting the evidence, that the statements were voluntary. A determi- 
nation of tlle facts other illail this is for tlie jury. I t  way not the duty 
of the court to find fur thr r  facts. F o r  the court to find facts other t h a ~ i  
that  the statement was voluntarily made might be higlily prejudicial 
to a defendant. Tlie court bclon. weilt as far in this respect as the law 
permits, and there v a s  no error i n  the refusal to f i l d  further facts. 
Likewise, there was no error in the admission of the te-tiniony to which 
exception was entered. 

The  defendant contends here that  he had the right tc testify and offer 
witnesses in  the abselicc of the jury in rehuttal concellling the circum- 
stances under nhicli the allegrd confession was p ro~a re t l  from him. 
This is true if lie asserts or rcqucits tlic riglit at the time. I Iomver ,  
~vhen  liis counsel had conipleted liis cross-examination of the witness 
in respect to  the circumstances under which the confession was made 
lie did not tender any witnesses in rebuttal, but elect~xl to request the 
court a t  that  time to find the facts. I t  m s  not the duty of the court 
to call upon tlie defendal~t  to offer evidc~~ce.  I t  ruled upon tlic com- 
petency of the testimony when called upon to do so 1,. the t l~fcndant.  
Thiq gires the defendant no cau.e for compla i~~ t .  

Bu t  the defendant further contends that even if it. be conceded that  
lie was justly convicted in a trial free from error tlie court was v i thout  
power to impose the sentence of clcatli. IIe contcnd: that i t  n-as the 
duty of the court to commit him to a refo~smator~.  

Tlie juvenile courts created by the Legislature are without jurisdic- 
tion to t ry  boys fifteen years of nge charged v i t h  a capital felony. 8. 7%. 
Bumelt,  170 S. C., 73.3. The jurisdiction of such offenses x a s  not taken 
from the Superior Court by tlie passage of the ju~en i l c  court act. C. S., 
7321, which is  see. 10, ch. 200, P. L. 1007, creating the Stonewall Jnck- 
son Manual Training and Illdustrial School, relied on by the dcfcndant, 
by its terms did not impose upon the judge below the duty to sentence 
this defendant to a reformatory. We cannot conceive tlint the Legis- 
lature, by the terms of this act, intended to require or permit the com- 
mitnlcnt of persons convicted of capital felonies to a reformatory. E ~ e n  
if this be conceded i t  would not avail the defelidant. Tlie statute pro- 
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rides tha t :  "The judges of the Superior Court . . . shall have 
authority, and i t  shall be their duty, to sentence to the school all per- 
sons under the age of sixteen years, convicted in any court of this State 
of any violation of the criminal laws: Provided, that  such judge or 
other of said officers, shall be of the opinion that  i t  would be best for 
such person and the community in  which he may be convicted, that  he 
should be so sentenced." I t  does not appear in this record that  the 
court below mas of the opinion that  i t  would be best for the defendant 
and the community that  he be sentenced to a reformatory. Nor  does i t  
appear that he v a s  requested to make such finding. I n  the act creating 
the Morrison Training School for Kegro Boys, the language providing 
for commitment of boys under the age of sixteen years is permissive 
and not compulsory. C. S., 5912-D. 

The age at which, and the circumstances under which, a child or 
youth becomes liable to criminal prosecution and subject to punishment 
for crime has been discussed in a number of cases in this Court. S. v. 
Pugl~, 52 S. C., 61;  8. v. Sam, 60 N. C., 293; 8. v. Yeargan, 117 N. C., 
706; S. v. Iiiclzs, 125 N. C., 636. S, v.  Yeargan, supra, is treated as 
one of the leading American cmes on the subject. I t  is reported in 36 
L. R. A, 196, accompanied by an  exhaustive and elaborate note on the 
English and American cases relating to the question. I n  this case Pair- 
cloth, C. J., states the rule ~vhich prevails in this jurisdiction as follows: 
"An infant  under seven years of age cannot be indicted and punished 
for any offcnse, because of the irrebuttable presumption that  he is doh 
incapax. After 14  years of age he is equally liable to be punished for 
crime as one of full age. H i s  innocence cannot be presumed. Between 
7 and 14  years of age an infant is presumed to be innocent and in- 
capable of committing crime, but that presumption in  certain cases 
may be rebutted, if i t  appears to the court and jury that  he is capable 
of discerning between good and evil, and in such cases he may be pun- 
ished. The cases in which such prcwmption may be rebutted and the 
accused punished when under 14  years of age are such as an aggravated 
battery, as in maim, or the use of a deadly weapon, or in numbers 
amounting to a riot, or a brutal passion, such as unbridled lust, as in 
an attempt to commit rape, and the like. I n  such cases if the defend- 
ant be found doli capax, public justice demands that  the majesty of the 
law be vindicated and the offender punished publicly, although he be 
under 14  years of age, for malice and wickedness supply the want of 
age." This defendant was slightly over fifteen years of age, and there 
is no presumption that  he was incapable of committing the crime 
charged. The presumption is to the contrary. 

We conclude that  the acts creating the juvenile courts and the several 
refornlatorie~ of the State for boys did not require the court below to 
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impose a n y  p u ~ l i s l ~ m c u t  other  t l l a ~ i  t h a t  pronounced. I f  the youth of 
this  defendant constitutes a mit igat ing circumstance a d  a just cause 
for  relaxiiig the  prescribed p u n i s l ~ i n e ~ i t  a i  a mat te r  of public policy 
i n  tho relation of tlie S ta te  to  i t s  youth, i t  addresses itself to  t h e  discre- 
t ionary pon-er of c o n ~ n ~ u t a t i o n  and  parole po~sessed by the  Governor of 
the S ta to  anti not to this  Court .  T h e  jurisdiction of this Court  is 
l imitrd to  questions of l a w  and legal inference. 

I n  the  t r i a l  belon. me find 
N o  error .  

STATE r. HESRT MOSLET. 

(Filed 23 March, 1938.) 

1. Honlicide § 16- 
When an intentional killing of a liun~an being with a deadly weapon is  

admitted or establislicd, tlie law implies malice, constituting the offense 
murder in the second degree, with the burden on dcfend:mt to show to the 
satisfaction of tlie jury matters in mitigation or excuse 

2. Homicide § 11- 
Wllen a person is without fanlt in bringing on an affray, and a mur- 

dc>rous assault is made upon him, hc is not required to retreat, but may 
stand his ground and Bill his adversary if necessary in l ~ i s  self-defense. 

3. Same-Right t o  kill i n  self-defense rests upon ncccc,\ity, real o r  ap- 
parent. 

One may Itill in vlf-defense if lie is nithout fault in bringing on the 
affray, and it  is nece~sary or appears to him to bc ncrcssary to kill his 
atlrereary to save himself from death or great bodily harm, the reason- 
ableness of his apprehension being for the jury to (letermine from the 
circun~stances as  they appeared to him. 

4. Homicide 3s 5 ,  11- 
If excessive force or linneccssary violcllce is ucetl in ~ ~ l f - d ~ f ~ n w ,  de- 

fendant is guilty of manslnughter a t  least. 

Mere language is not sufficient to support the plca o '  self-defense, but 
it  is rcquircd tliat defendant be put in fear of death or great boclily harm 
hy an actual or threatened assault. 

6. Homicide ffa 11, 25f-Fear either of death o r  grent bodily harm will 
justify killing in  self-defense. 

I n  this prosecution for homicide, the court instnlcted the jury that 
drfendant would be justified in killing his adrersary if defendant believed, 
and had rcnsonable grounds to believe, tliat the act was necewarp to save 
himielf from death. IIeltl: The instruction must be ield for error a s  
failing to includc, as  a basis of the plea of self-defense, reasonable appre- 
lionsion of great bodily harm, even thougli the court elsewhere correctly 
charged tlic jury on the question, since it cannot be ascertained which 
instruction the jury followed in arriving at  its verdict. 
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7. Criminal Law §§ 53g, 81c- 
-4n erroneous instruction on a substantive feature of the case constitutes 

prejudicial error even though correct instructions on the point are else- 
where given in tlle charge, since it  must be presumed on appeal tliat the 
jury were influenced by the erroneous portion in arriving a t  its verdict. 

BARSHILL, J., dissents. 

 TEAL by defendant f r o m  Ifnrding, J . ,  a t  M a y  T e r m ,  103'7, of 
FORSPTH. 

Criminal  prosecution tried upon  indictment charging defendant with 
the murder  of one Clareuce Black. 

T h e  defendant  pleaded not gnilty, and  relies upon self-defense. 
T h e  S t a t e  offered evidence tending t o  show t h a t :  O n  the  afternoon 

of Eas te r  Monday, 1937, t h e  defendant shot one Clarence Black with a 
pistol, inflicting a wound f r o m  which he  died almost instantly. T h c  
scene of the  s l~oot ing  r a s  on the  n o r t h  sidewalk of 8 th  Street,  bet~veeu 
Ridge Street  on the  west a n d  Highland  Avenue on the  cast, i n  f ron t  of 
a beer parlor  i n  TVinston-Salem. Defendant ,  on re tu rn ing  f r o m  Green- 
~ i l l e ,  S. C., near  midnight  on S u n d a y  found Clarence Black i n  defcntl- 
ant's l i o n ~ e  with h i s  wife. Black came out the f r o n t  door, passing dc- 
fendant ,  ant1 left. Bctween S and  9 o'clock the  n e s t  morning d e f e n d a ~ ~ t  
went to  t h e  home of X a r y  Perk ins  on E. 8th Street ,  where he was ac- 
custbmed to viqit. W l d e  there, i n  conversation with Robert  Mart in,  
he  said tha t  he was worried, t h a t  when he  came home the night  before 
Clnrcnce Black came out and  r a n ;  tha t  on being asked what  he wa. 
going to do about it ,  defendant  said, "I don't know what  I might  do"; 
t h a t  on being advised t o  "just give i t  u p  a n d  not do anything about it," 
he  said, "Tha t  is t rue.  I a m  going to see h im and  have a ta lk to him. 
I f  he talks like a m a n  I ain't  going to do anything.  I f  he talks to me  
like junk  I a m  going to kill  him." Then  i n  the afternoon, between 3 
and 4 o'clock, Clarence Black and  f o u r  others were s tanding i n  f ron t  
of the beer parlor,  tlle scene of the shooting, two n e s t  t o  the  building 
and Black a n d  tn-o others a t  edge of sitlenalk. Defendant  came f r o m  
Highland  Arenue  on  to and  n alkcd west down 8 th  Street  i n  "a slow gai t  
n-it11 his  head kind of tlonn," liis hands i n  his f ron t  pocket, a n  overcoat 
thrown around his  shoulders and  his body coat buttoned up." Defentl- 
an t  valked betnceu the  two groups and  asked to speak to Clarence 
Black. They  took tn-o or  three steps to  the  west and engaged in a con- 
rersxt ion ill a low tone, about Black going to defendant 's house. Shurley 

a 1011 Brown, only eyewitness f o r  the  State, detailed t h a t  p a r t  of convers t '  
he s q s  hc heard. H i s  testinloliy differs f r o m  statement of defendant, 
hereinafter  referred to, mainly i n  tha t  he says tliat immediately before 
the  shooting, defendant cursed Black, and  said, "You boys get out of 
the way," and  t h a t  a t  tha t  t ime Black was s tanding with his r ight  hand 
i n  his f ron t  pocket and  a cigarette i n  his  left. 
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R. PIT. Carroll, police officer, testified for the Stal-e that defendant 
came into police headquarters Easter Monday night , ~ n d  gave up. At 
that time he made a statement to the officer which was reduced to 
writing and signed. The officer testified that defendant said in sub- 
stance: After describing the incident at  his home on Sunday night, the 
defendant said that he saw Clarence Black the nest :~fternoon about 3 
o'clock at  the beer parlor on E. 8th Street, near A. -Ridge Alley; that 
lie had his pistol in his pants pocket when he saw him; that he called 
to Black and told him he wanted to talk to him. Tlhey stepped off 10 
or 1 2  feet from the beer parlor; that he asked Black why he didn't 
lcare his wife alone; that Black told him lie had not been bothering hi9 
wife; that then Black cursed him, using a rilely vulgar epithet; that 
B1ac.k put his hand in his bosom; that he shot him twice at a distance 
of 10 feet, and he fell. The written statement was introduced in cor- 
~.oboration. I n  i t  defendant stated: "I then asked him why he kept 
messing v i th  my old lady. H e  then went to cursing me and called me a 
- -- A and several other names, and said that he did not go with my 
old lady. Clarence then commenced to back off with his hand in his 
bosom. I had my pistol in my right pants pocket a rd  my hand on it. 
I pulled my pistol when he was about 10 feet away. I shot hiin twice 
and he fell." Defendant offered no evidence. 

Verdict: Guilty. Case remanded at Fall Term, 1937, for correction 
of record to speak the truth as to verdict. 212 N. C'., 766, 194 S. R., 
486. Correction made to read: "Guilty of murder in the first degree." 

Judgment: Death by asphyxiation. 

Attorney-General Seawell and Assistant Attorney-General McJiullan 
for the State. 

Phin Horton, Jr., John C. Wallace, and Rickmond I?ucker for defend- 
n n f  appellant. 

WIXB~RXE, J. The court below was of opinion that the evidence was 
sufficient to justify and to require submitting to the jury defendant's 
plea of self-defense. With this we agree. However, exceptions to the 
charge of the court with respect thereto reveals prejudicial error. 

The intentional killing of a human being with a deadly weapon im- 
plies malice, and, if nothing tlse appears, constitutes murder in the 
second degree. When the implication is raised by an admission or proof 
of the fact of killing, the burden is on the defendant to show to the 
satisfaction of the jury facts and circumstances sufficient to reduce the 
homicide to manslaughter or to excuse it. S. v. Robin,son, ante, 273, and 
cases cited. 

"Where a man is without fault, and a murderous assault is made 
upon him, an assault with intent to kill, he is not required to retreat, 



but may stand h i i  ground, and if he kill his assailant alid i t  is necessary 
to do so to Save his own life or protect his person from great bodily 
11:1r111, i t  is excusable homicide and v i l l  be so hrld." lJolce, J. ,  in S. 1%. 

Blcl zrrs, 13s  PI'. C., 668, 50 S. E., 763; S. u. Robinson, ante, 273, and 
cases cited. 

Tllc plea of self-defnlv or excusable l~omicitle rests upon necessity. 
real or apparelit. 1 1 1  by. I.. Jlcirsliall, 208 S. C., 127, 179 S. E., 427, the 
priiiciplc is clearly stated: "The decisionr are to this effect: 

"1. That  one may kill ill defeiise of himself or his family nlieii 
iieceisary to p r e ~ e n t  death or great bodily harm. S. v. Bryson,  200 
S. C., 50, 156 S. E., 143; S. c. Iiost, 192 S. C., 1, 133 S. E., 176; S. 7;. 

Johnson,  166 S. C., 392, 81 S. E., 941; 8. z'. Gray,  162 N. C., 608. 77 
S. E., 833. 

"2. That  one may kill ill tlefeilse of himself or his family when iiot 
actually necessary to prevent Jeath or great bodily harm, if he believes 
i t  to be necessary and has a reasonable ground for the belief. S. u. 
B n r r e f f ,  132 N. C., 1005, 43 S. E., 832. 

"3. That  the reasonableness of this belief or apprehension must be 
judged hy the facts and circnm5tances as they appeared to the party 
charged a t  the time of the killing. S. v. BlatXwell,  162 S. C., 672, 78 
S. E., 316. 

"4. That  the jury and not the party charged is to determine the rea- 
sonableness of the belief or apprehension upon which he acted. S. I ! .  

J7nsh, 88 X. C., 618." 
111 8. 7;. Cox,  153 PI'. C., 638, 69 S. E., 419, it is said:  "In order to 

make good the plea of self-defense the force used must he exerted in 
good fai th to prevent the threatened injury, and must not be excessive 
or disproportionate to the force it is intended to repel, but the question 
of excessive force was to be determined by the jury." S. v. Robinson, 
1SS S. C., 7 8 5 ,  125 S. E., 617; S. v. Terrell,  212 S. C., 145, 193 S. E., 
161. 

I f  excessive force or unnecessary violence be used tlie defendant 
noultl be guilty of mauslaughter a t  least. 8, v. Glean, 198 S. C., 80, 
150 S. E., 663. 

"Tlie legal provocation which will reduce murder in the second degree 
must be more than words, as language, however abusive, neither ex- 
cuses nor mitigates the killing, and the law does not recognize circum- 
<tances as a legal provocation which in t h e m ~ e l ~ e s  do not amount to 
an  actual or threatened assault." 8. v. Bens011, 183 S. C., 795, 111 
S. I!:., 869. 

I n  S. v. B a r r e t f ,  132 K. C,, 1007, 43 S. E., 832, TITc~lker, J., speaking 
to tlie question, said:  "The defendant's conduct must be judged by the 
facts and circumstances as they appeared to him a t  the time he com- 
mitted the act, and i t  ~ h o u l d  be ascertained by the jury, under evidence 
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and proper in s t ruc t io~~s  of the court, nlletlier he had a reasonable appre- 
liension that  lie \ \as a l~ont  to lose his life or to r cce i~  e enormouc, bodily 
liarrn. The rcnsonablenew of his :~pprellcl~qion mnbt aln ays he for tllc 
jury, and not the defendant, to lmsq upon. but the jury mu;t form i ts  
twl,-lu<ion fro111 the, facts :11it1 circmn\tances as the:; appeared to thc 
dcf td :n l t  a t  the t1111c lit' t*olr~inittctl the allcgctl carilni11:11 act. If his 
ad\ crsnry does anytl l i iq 71 liich is  c:llcnlated to excite in hi. ~ n i n d ,  nliile 
i n  the c z r r i s c  of ordiiiary firmwsq. a rea~onabl( ,  apprehension that  lie 
i. about to ahvtult liim ant1 to take his life or to inflict great bodily 
l ~ n r m ,  i t  n ould seem that  the lan should p c ~ ~ n i t  liim i o act in ohct1ic1ic.e 
to the natural  inlpulsc of sclf-1)rcserratiol1atioi ant1 to tlefentl liimrelf ng:rinst 
\{hat lie supposes to  he a tlireatenetl attack. c \cn  thong11 i t  turns out 
aftt,rnartl.; that  11c Iras mi,takcn : I 'rol~it lrt?,  t r l r~~tx~ls .  llie jury fintl* that  
I l i ,  ap~)r r I~ens ion r v x q  :t reaeo~~ablc  one :11d tlint llc artctl n ith ordi r iay  
firmness." A'. 1 % .  17'n1ilroop. 193 N.  C.,  12, 115  S EL, 1 6 5 ;  S. 1 . .  T e r r c l l ,  
<?illra. 

A \ p p l ~ i n g  these principles, cxceptiorl is nell  taken to that  portioli of 
the charge n+iCll rends: ('I might meet a mall out here on the street mid 
lie wys,  ( T l ~ r o ~ r  111) your 11andb; I am going to Bill you.' I tllilik lie i, 
i111d believe it. He points a 1)istol in my  face arid tells me he is p i n g  to 
kill rile, and 1 sl~oot him first. I t  may be lie was not going to kill mc ;  
that  llc n-a. p l a y i ~ ~ g  a joke on m e ;  just trying to h a l e  a little fun,  ant1 
there Trns no danger at all. I f  I had rraqonable gromldq to belicvc that 
I naq in  danger, about to be killed and in good fa i th  believing I was. I 
l i a ~ e  the right to use reasonable force to  protect m y e l f .  011 the other 
Iialid, a man meets me on tlic street arid tell? me to tlirow u p  my hands, 
lie i i  going to liill ~ i w  arid Ire niennt to do so. 1 n a s  in actn:ll danger of 
I~eing killed instantly. I f  1 did not helicr c i t  a ~ i d  thought he wa. joking 
or playing n it11 me :111(1 ditl not belie\-e i t ,  but because he hati t1iron.n a 
pistol on me 011 the street in t l i ~  pre5cnrc of my acquaintances and made 
me mad ant1 T flew i ~ i t o  a temper and knocaketl him do\\ 11 and killed him. 
then I nould be guilty a t  least of mnnslauglltcr, b e r a u e  I dltl not be- 
lieve I waq going to be Iiillctl. .i nzan r r ~ i i s /  i j l  ql-iotl fcrlth be1l~r .c  h e  ic 
goil ly t o  be 11 11lcd (italics o11rq) ; then hc has the right to use such force 
as he belie1 es to he necessary to protect himself." 

,i qimilar cliarge Ira, co l~s id~red  in S. 7%.  l l ' tr l t lrool~,  srcl)ra. W l a t  1. 

haill there is applicable here. There, as here, the right of self-clefenhe 
\r :IS 111ade to depend entirely upon a reasonable belief that  defendant 
\\-as about to be killed. Here it is specifically declared: "A nlali must 
i n  good fai th he lie^^ hc is  going to be killed; then he has the right to 
use such force as he belieres to  he necessary to protect himself." Thc  
error i n  the i~istruction is the on~ission of any reference to f k e  npprc -  
hemion of grectt botli1,y hartt i .  Tliis is : l i  much an  element of defellsc 



ns fhr  c~ppe l tcns ion  of death. Tlic test is, (lid the r l c f c ~ ~ d n ~ ~ f  h n r e  ren- 
sonccblc trpprc~lier~sion fo beliere, and  (lid lie l~c l i r rc ,  ihnf 11 is l i f r  rr,(is iu 
t l n n p r  o r  :/cut he  wtr* uhout io rcccirc great  liotlily h r ~ r m  ! 

-1s in  the 1T'uld~oop case, liere there appe:lrs i n  otlier portiolis of the 
charge a correct s ta tenmi t  of the priiiciple of l:r\\-. _lclrrms, J. ,  s l ~ c a k i ~ i g  
to  the  qucstioii, there sa id :  "111 s ~ i b s t : ~ i ~ c e  the two a r c  contradictov--  
one ilicluding both clelnents aiid the  otlicr only olic. ( I t  is  well scttletl 
that  whcii tliere a r e  conflicting ilistructiolis ul)oii a 11i:rterial p o i l ~ t  a 
nelr- t r i a l  niust be granted, as the ju ry  a r e  liot sul)~osccl  to be able to 
tleterri~ilic \rlieli tlie judge states tlie law cori,ect!y or ~v l ien  incorrccdy. 
K e  mu..t assume i n  p e s i i i g  upoli motion for  l1e\r t r ia l  tha t  the jury 
Trerc iliflue~ieetl ill corning to a verdict by t h t  1)ortiou of tlie ~11arpo 
nliicll i- er~wileous.' E t l ~ r a t ~ c l ~  1 % .  I:. I:., 132 S. C.: 9 9 ;  h'. 1 ' .  ltirrrcli. 
Sll]ITU. 

F o r  error  i n  the charge as  indicated t h e  will be a 
S e n  t r ia l .  

B.IRXIIILL, J., dissei~ts.  

(Filed 23 March, 1935.) 

1. Wills 3 13-Methods by which wills may be revoked. 
A will may be revolied by m y  of the acts eiiumerated in C. S., -1133, 

performed by testator or by some other person in his presence and by his 
direction and consent, indicating ~ l n  inteiition to revolie same, or by 
 roper execution of a sribseque~lt will or other writing, or by the subse- 
quent marriage of the testator, C. S., 4134, but a will may not be revolied 
by rerbnl cleclarntions and it  is expressly prorided by statute that a will 
niay not be rerolied by any presumption of an intention to revolie oil the 
ground of an alteration in circumstances, C. S., 4135. 

2. Same-Tripartite will held not revoked by subsequent i~erocation by 
malariage of wills of other  parties t o  t h e  agreement. 

Tlirce single brother-, o\vniiig pcr.~nnlty and redlty in commun, each 
executed a w11 leaving all his Interest in his property, real and persoiinl, 
in fee and in common, to his brothers or tlie surr i ror  of them. Careator5 
offered evidence that thereafter two of tlie brothers married, resulting in 
the revocation of their ~ville, that after the marriage of the brothers the 
personalty and tlie income from thcir buhiaess wns equally dirided among 
them, that the brothers agreed to partition the lands and mutually agreed 
to release each other from the obligations and conditions which entered 
into their agreement to ninlte reciprocal will., and contended that there- 
fore the will of the nnin:rrried I~ro t l~er ,  offcrcd for prolra~tc, n a s  revolietl 



310 IS THE SVPREME COURT. [213 

H e l d :  The esclusion of the evidence offered by carentors was not error, 
since such evidence n-ould a t  most establish tcstntor's right to cancel his 
will a t  his option, without facts from which the escrcise of this option 
can be inferred, a will not being revocable by rcrl):~l declarations and it 
hcing expressly provided by statute that a will may ]lot IIO rcvoltecl by 
presumption arising from changc of circnmstnnces. (1. S.. -11%. 

 PEAL hy caveators from Williams, J. ,  a t  Octol~er Tcrm, IDflT, of 
WILSOK. N o  error. 

Wiley C .  Glocer  and Finch, Rand cC. Finch for  cawa to r \ . ,  ccppellnnts. 
ITr. A. Lzms  and  0 ,  P. Dic7;inson f o r  p r o p o u n d e r s ,  ,zppellees.  

S c r r ~ s c r < ,  J. The taveators, B. A. Saqwr, Nrs .  A r a  Sasser Moore, 
Howard Simpson, 1,. A. Simpson, W. M. Sinlpson, Mr:. Mattic Simpsoll 
Bunn, Mrs. Addie Simpson Bogkin, Mrs. Bettie Simpson Hamilton, ancl 
Mrs. Bessie Simpson Bunn, are  nieces and nephens of TV. J. Watson, 
deceawd, being children of his sistcrs, ~ h o  pretleceaced h im;  the pro- 
pounders. John D. Watson and Jameq G. TVatqon, are brothers of the 
said TT. J. Ta t son ,  deceased; and the cavcatorr and propounders arc 
all of the heirs a t  law and next of k in  of said TV. J .  Wat*ou. deceased. 
W. J. qTatson died on 10 December, 1936, mid on :!G January ,  1937. 

John D. Watson and James G. Watson filed with the clerk and procured 
the probate thereof in  common form, and the iwuance of letters testn- 
mentary to them tllereon, a paper n r i t ~ n g  in nortic. ancl figures as 
f ollolvs : 

"North Carolina-TVilson County. 
"linow all men 1)y these prescllts that I, W. J .  TTatson, being of lawful 

age and sound nlintl and memory, do make, publish, and declare this 
instrument to be 111y will and testament, hereby rel oking all former 
will\. 

"Whereas the undersigned, together nit11 his t n o  Irothers, John D. 
Watson and James G. MTatson, are the owners as copartners and tenants 
in common of equal interest of all the property-r~al, personal and 
mixed-~vhicll n c  hare  already acquired and will be copartners and 
tenants in conlnlon of equal interest of all the propertv-real, personal, 
a n d  mixed-which n e  niay acquire in  unclianged continuance of our 
operations and in like capacity; and 

"Thereas  the undersigned and his two said brothers. John  D. Watson 
and James G. Watson, because of the conditions under ~vhich  this prop- 
erty has been acquired, and is bcaing acquired, hare  agreed together this 
day to execute tripartite wills (each executing a separate nil1 of like 
intent to t l l i ~ ) ,  n~tlking each otlier role devisees and legateeq. 
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" N o ~ r ,  i n  the execution of this mutual agreement, and as his one of 
the tripartite mills made in  pursuance thereof, I, TV. J. Watson, on 
September, 1927, do make and declare this to be m y  will and testament, 
viz : 

"Item 1. A11 of my just debts and funeral expenses shall be at all 
times fully paid by my  executors hereinafter named. 

"Item 2. I do hereby give, devise and bequeath to my two brothers, 
John D. Watson and James G. Watson, and to the survivor of either, as 
hereinafter set out, all and singular my  interest, whether sole seized and 
possessed, or seized and possessed jointly and as tenants in common, in 
all the lancls, tenements, properties, f a rm equipment, livestock, notes, 
bonds, moneys, mortgages, bills receivable, accounts, and real and per- 
sonal property of every description, of which I may die seized and pos- 
sessed, wheresoever situate and whether acquired a t  the date hereof or 
subsequent thereto; but i t  is expressly declared and provided, and I do 
declare the same to be my vil l ,  and this to be a part  of the above bequest 
and devise, that, if either of my two said brothers shall predecease me, 
then all the property herein bequeathed and d e ~ i s e d  shall pass to the 
survivor absolutely and in  fee; and, if both my said brothers shall pre- 
decease me, then the agreement, under which the tripartite ~ d l s  are 
executed, shall cease and determine, and I shall be a t  liberty to make 
such disposition of all the p r ~ p e r t y ,  howsoever and ~vhensoe~cr  ac- 
quired, as 1 shall see fit. 

h b I t ~ m  3. I do hereby constitute and appoint my  two said brothers, 
John D. MT~tson and James G. Watson, my  lawful executors, to all in- 
tents and purposes, to execute this my  last will and testament according 
to the true intent and meaning of the same, and every part  and clause 
of the same. 

"In witness whereof I, the said W. J. Watson, do hereunto set my 
hand and seal, 6 September, 1927. 

W. J. V a ~ s o s .  (Seal) 

'(Signed, scaled, published and declared by the said W. J. Watson to 
be his last will and testament, i n  the presence of us, who, a t  his request 
and ill his presence, and in  the presence of each other, do subscribe our 
names as witnesses thereto. 

JOHN F. BRUTOS 
W. E. WARRES." 

The propounders offered in e d e n c e  the testimony of the subscribing 
witnessps to the paper writing propounded to the effect that  W. J. 
Watson executed the same as his last mill and testament in their pres- 
ence, and that  they in his presance and in the presence of each other 
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signed the same, a t  his request, as witnesses, and that  i n  their opinion 
the said V. J. T a t s o n  had sufficient mental capacity to know what he 
was doing a t  the time. 

The caveators alleged and offered CI-ideace tending: to show the fol- 
lowing facts : 

That  James G. Watson married in February, 1935, and thereby re- 
voked his tr ipart i te  will; that John D. Watson married in October, 
1935, and thereby reyoked his tripartite will; that  W. J. Watson, John  
D. Watson, and James G. Watson were, on 6 September, 1027, the date 
the tr ipart i te  wills were executed, the owners as copartners and as ten- 
ants in common of equal interest of real, personal, and mixed property, 
and contemplated a continuance of said relationsliip; that  upon the 
marriage of James G. Watson, the three brothers mutually agreed to 
release each otlier from the obligations and conditicns which entered 
into their agreement to make reciprocal wills, and tha t  since the mar- 
riage of James G. Watson on 26 February, 1035, the proceeds from the 
operation of the farms hare  been d i~ i t l ed  among the brothers, one-third 
to each;  that  after the marriage in October, 1035, of John  D. Watson, 
it v a s  mutually agreed among tlie makers of the tripartite d l s  that  
the real estate of the brotllers would be partitioned hy 1 January,  1007; 
that  after the marriage of the t v o  brothers W. J. Watson was required 
to pay board to them, which he had not done before said marriages, and 
after said marriages of the tn o brotlicrs their moneys and inr-estments 
were divided among the three; that  TI'. J. Watson, Jolin D. Vatson,  
and James G. Watson h a w  stated that tlic agreement and the r i l l s  had 
been revoked and destroyed and each liad released t le other from all 
conditions and obligations in  respect thereto. 

Tlie evidence tending to prole tlie allegations of facts contained in 
the caveat waq, upon objection by tlie l~ropounders, excluded by the 
court. and c a ~ e a t o r s  reser~et l  exception. 

Tlie issue v x a  al~swered ill far-or of the propounders, and fro111 judg- 
ment that  the paper writing propountled is the last d l  and testamelit 
of 17. J. Watson, dcceased, the careators appealed, assigning error. 

The sole question presented for determination is whcther the evi- 
denre tendered by the cal-eators to sustain their allegations of facts, 
excluded b ~ -  the court, tended to prole  n re~ocat ion  or cancellation of 
the paper n riting propounded as the last will and testament of TITT'. J. 
mrat 

C. S., 4133, reads: "No will or testament in writing, or ally clause 
thereof, shall be revocable otherwise than by some otlier will or codicil 
in vri t ing,  or other writing declaring the same, or by burning, canceling, 
tearing, or obliterating the same, by the testator himself, or in his pres- 
ence and by his direction and consent; but all wills or testaments shall 
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remain and continue in force until the same be burnt, canceled, torn, 
or obliterated by the testator, or in his presence and by his consent and 
direction: or unless the same be altered or rel-oked by some other will or 
codicil in writing, or other xvriting of the testator, signed by him, or 
some other person in his presence a t  least; or unless the same be altered 
or revoked by some other will or codicil in writing, or other writing of 
the testator, all of which shall be in the hand~vrit ing of the testator and 
his name subscribed thereto or inserted therein, and lodged by him with 
some person for safe-keeping, or left by him in some secure place, or 
among his valuable papers and effects, every par t  of which will or 
codicil, or other writing shall be prored to be in the handwriting of the 
testator by three witnesses a t  least." There is no allegation in the 
caveat, or evidence, offered tending to prove that  the paper writing 
offered for probate was revoked by any of the means prescribed by the 
statute. 

The  method of revocation other than those mentioned in the statute 
just quoted is ('by subsequent marriage of the maker," provided by 
C. S., 4134. Under this provision the other two of the tripartite mills 
may have been revoked by the marriage of the makers thereof, and 
while such revocations may have relieved W. J. Watson of any obliga- 
tion to continue his will i n  effect, i t  only gave him the option of re- 
voking it and did not ipso fucto revoke it. 

While the division of the personal property and the agreement to 
divide the real estate held by the makers of the tripartite wills as part- 
ners and tenants i n  common, as alleged in the caveat, may have brought 
about a change in the relationship existing among T. J. Watson and 
his brothers, C. S., 4135 providrs that  "no will shall be revoked by any 
presumption of an intention on the ground of an  alteration in circum- 
stances." 

The alleged fact that  W. J. Watson and John D. Watson and James 
G. Watson all stated that  the tripartite wills had been revoked and de- 
stroyed and that  each had released the other from all obligations in 
respect thereto, if proven, would not have brought the will offered for 
probate within any of the methods of revocation or cancellation provided 
by the statute (C. S., 4133). -1 written will duly and truly prepared 
aud executed cannot be revoked or canceled by verbal declarations. 

There are no allegations of facts i n  the caveat, which, if prorrn by 
evidence, would ha re  conqtituted a revocation or cancellation of the 
will of IT. J. Watson, duly executed by him on 6 September, 1917. The 
most these alleged facts establish is a release from any obligation upon 
the part of W. J. Watson to have continued in effect such will, thereby 
giving to him the option to cancel or revokc the will duly made by him, 
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but  there i s  n o  allegation of a n y  facts  f rom which all exercise of this  
option can  be inferred. 

I n  the esclusion of the evidence tending to p r o w  the  allegations of 
facts  contained i n  the careat ,  t o  ~ v h i c h  tlle only esccptive awignment  
of e r ror  is directed, we find 

No error .  

MRS. ERIE M. WOODS v. GEORGE FREEMAN. 

(Filed 23 March, 1938.) 

On a motion to nonsuit the testimony must be considered in the light 
most farorable to plaintiff. 

2. Automobiles 99 8 ,  18g-Whether injury was result of unavoidable acci- 
dent  o r  of negligence of driver held fo r  jury upon t h e  evidence. 

The evidence for both plaintiff and deftmdant tended to show that the 
car in which plaintiff was riding and the truck onned by defendant 
approached each other from opposite directions, that t\,-o men were fight- 
ing on the shoulder of tlie road to the truck's right, and that a t  approxi- 
mately the same time one of the men snddenly quit the fight and rml 
oat on the highway in front of the truck, that tlle truck driver t~lrned to 
the left to avoid hitting him, since he could not turn to the right n7ithont 
hitting the man still standing on the shoulder of tlie road, and that  the 
truck hit the car in which plaintiff was riding on the truck's left side of 
the highway, the drirer of the car having also turned to his right. Plain- 
tiff introduced further evidence that  the truck was tml-eling a t  an exces- 
sive speed and that the driver of the truck failed to slow clown or apply 
his bmkes. Held:  Whether the drii-er of the truck was confronted ~ v i t h  
a sudden emergency and the nccident Tvns ~mnvoidal)le, or n ~ h e t h ~ r  the 
driver of the truck was negligent in d r i ~ i n g  a t  an exccsqive speed and 
in failing to apply his bralrec, and n hcther either or ?oth of these acts 
or omissions, if established, n-as a prosimate cnnce of thc injury, is for 
the determination of tlie jnry upon proper instructions 

3. Automobiles a 1811: Negligence 3 20-Court should charge jury that 
negligence mus t  be proximate cause in  order  for plaintiff t o  recover. 

In  an action to recover for injuries reccsived in an a~~tomobile  accident 
upon allegations of negligence, it  is error for the court to instruct the 
jnry that  if defendant was negligent in the respccts pointed out, they 
should return a verdict for plaintiff, sinctb such instruvtion fails to take 
into consideration the element of proximate enuce, but where the charge 
eliewhere inctructs the jnry that plaintiff csould not recovrr nnlecs defentl- 
ant  ~ v a c  responsible for negligence ~vliich yroximately caused thr injury, 
the charge may be held n-ithout error when construed contextually. 

4. Automobiles 99 12a, 18h-Speed in excess of statutory restriction is  
prima facie uulawful but  does not  constitute negligence per  se. 

A speed in excess of the statutory restrictions is prinzu facie evidence 
that the speed is not reasonable or prudent and that it  is unlan-ful, but it  
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does not establish that the speed is unlawful as  a matter of law, and is 
not prima facie proof of proximate cause, and does not make out a prim(/ 
facie case, and an instruction that such speed constituted prima facie 
evidence of negligence, and if the jury should so find they should answer 
the issue of negligence in the affirmative, is erroneous. 

3. Evidence 9 3+Effect of prima facie case. 
A livimrc fucic case does not require an affirmative finding for plaintiff, 

or change the burden of proof, its effect being merely to take the case 
to the jury for its (lcterminntion of the issue. nnd subject clefend:~nt to thcb 
risk of an adverse rerdict in the absence of evidence in rebuttal. 

6. Automobiles 5 18h-Charge held for  error  in inadvertentla. imposing 
wrong statutory speed restriction. 

An instruction applying the statutory speed restriction of 23 miles per 
hour for trucks in an incorporated town (ch. 148, Public Laws of 1927) 
must be held for error when the eridence discloses that the accident 
occurred outside the corporate limits and not a t  a n  intersection, the 
statutory restriction of 35 miles per hour being applicable. (Ch. 311, 
Public Lams of 1935.) 

~ P P E . ~ .  by defendant f r o m  A l l e y .  J., a t  Sorember-December Term. 
1937, of HESDERSOS. N e w  tr ia l .  

T h i s  is  a civil action instituted by the plaintiff to  recover compensa- 
t ion f o r  personal injur ies  she rlleges she sustained as the  proximate 
result of the negligent operation of a t ruck  being driven a t  the  t ime by 
the  agent  and  employee of the  defendant. T h e  defendant admits  tha t  
11. J. Taylor  on 29 August,  1936, a t  the  t ime of the collision complailietl 
of, v a s  operat ing defendant 's t ruck as defendant 's agent, servant ant1 
employee, within the scopc of his authori ty .  

T h e  plaintiff was a passenger upon a n  automobile being operated by 
Mrs. E. 11. J a r r e t t .  T h e  automobile was being driven i n  a northerly 
direction on the Hendersonrille-A\slleville highway and  was approaching 
t h e  village of Fletcher. T h e  t ruck of the defendant Tyas being operated 
i n  the opposite direction and  had  just passed through said village. 

-1s the  automobile approached the point of the collision the driver 
observed two men on the  slioulder of the  road on her  left-hand side 
fighting, and one of the  men suddenly qui t  the combat and  r a n  out into 
the road. Mrs.  J a r r e t t  immediately turned her  car  to  the r ight  and 
stopped, v i t h  the e a r  par t ly  on the  shoulder. T h e  driver  of the  truck, 
who n-as coming f r o m  the opposite direction, turned his  ca r  to  the left 
when the  m a n  r a n  in to  the road and  drove the t ruck into the  car,  inflict- 
ing cer tain personal injur ies  upon the  plaintif?'. 

T h e  plaintiff's car  had  just passed a slight curve and  the t ruck had  
just passed a c u r r e  about '75 yards  back, and  had  also driven some dis- 
tance bcyond the  restricted speed l imit  section of Fletcher. A l t  the  
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point of collision the road n-as straight for  some distance in each direc- 
tion. Tlic plaintiff alleges that  defendant's a g m t  mas an  incompetent 
d r i w r  and not capablc of performing tlie duties assigned to him aq a 
truck driver, to the knowledge of the defendant, and that  said agent was 
ncgligcnt in that he nns  operating the truc.1~ in  a reckless and negligent 
manner a t  an  esccssi\-e speed 2nd in  utter  disregard of the rights, lives, 
and safety of the plaintiff or otlier persons. 

,It the conclusion of plaintiff's evidence tlie defendant moved to dis- 
miss as of nonsuit. The motion was orcrruled and the defendant ex- 
cepted. Tlie defendant ha l ing  offered no evidence, the usual issues of 
negligence and damage ve re  submitted to and answered by the jury in 
favor of the plaintiff. Upon the coming ill of the rerdict juclgment v a s  
entered thereon, and tlic defendant esceptcd and appealed. 

X .  F. T O I I I S  a n d  A. J .  Redden f o r  p ln in f i , f ,  appel lee .  
B. L. It'hifntire for defendant ,  uppc l lan f .  

R H L L ,  . The  defendant, upon this appeal, presents but t ~ r o  
questions : (1) Did the court err  i11 o~ crruling defendant's n~otioii aq of 
nonsuit? ( 2 )  TTas there error in the charge on the first issue? 

The defendant allcgcd and contended that  onc of the me11 fighting 
on tlie shoulder of the road suddenly ran  out into the llighn a tmtl im- 
~nediatelp in front of the tlcfentlaiit's trurlr, just as his truck and the 
car occupied by the plaintiff n-ert meeting on the highnay.  ancl that this 
created a sudden eniergencg; that  the d r iwr ,  being suddenly confronted 
with a perilons and dangerous situation, and with I I O  time in n-liich to 
think, suddenly t u n e d  the truck to the left of the liigll~r-ay i11 ari effort 
to avoid hitting and killing :L nian in  tlie road, resulting in  a colli4on 
he tw~en  the truck and the car. H e  alleges and rontcrids that  tliiq Ivai 
an unax oidablc accident, not produced by any ncgligcni or v rongfnl act 
of tlic driver of tlie truck. Tlic plaiiitiff's testimo~ly t ~ n d s  strongly to 
support thc defendant's allegation and to exculpate the ~lefendant'q ageilt 
from any negligelit or ~vrongful  act. She testificd: "7Yhen he qn-er~ctl 
from his side into us his car n a s  at l ~ a s t  fi\e feet in front of us. . . . 
When I first qalr it coming the truck was on its right side of the road 
a11d iwnniiicd on its right side of thc road until thii; man suddenly rnil 
out into the highv-ay. . . . TVheli tlie two cars n r r e  about to pay.. 
one of these nien dashed out into the higliway and the other man q t a p l  
on the slioulder, which was to the right oE the truck. Thc  otlier inan 
wlio stayed on the slioulder, which was to the right of the truck, was 
standing on tlie shoulder about two or three feet ojT the pavement. 
. . . It happened Jery suddenly. As a matter of f ~ c t ,  the man ran 
out into the highway and the truck s~r-erred to the left and our car 
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swerred to the right almost a t  the same time; these things happened 
almost a t  the same time. . . . The truck swerved to the left and our 
car swerred to the right and that all three of theqe things happened 
about the same time." Accepting this testimony as a true picture of the 
occurrence i t  would seem that  the drirer  of the truck was faced with 
the necessity of making a quick decision without time for coasideration. 
I f  he drore his truck to the right on the shoulder he vould strike the - 
man standing there. I f  he continued on down the road he would strike 
the man running in  front of h im;  if lie turned to the left he would 
likely strike the car occupied by the plaintiff. 

I t - i s ,  horn-ever, a well-established rule that  in considering a motion of 
nonsuit the testimony must be considered in the light most favorable to 
the plaintiff. There is testinlong- in tlie record that  defendant was going 
thirty or forty miles per hour ;  that  he began to cut his car to the left 
about 7 5  feet from the point nhere  the cars actually collided; that he 
did not slow down or apply his brakes; that the man running in thc 
road was dodging in an attempt to aroid colliding with the truck, and 
that the drirer  of the truck was likevise cutting i t  to prevent such a 
collision, but the driver was not applying the brakes or slov-ing down. 
It v a s  for the jury to say upon all the testimony whether the defendant 
~ v a s  going a t  an unreasonable rate of spced and whether, i n  the exercise 
of reasouable care, he could and should have stopped his truck. That  
is, whether the truck TT-as a sufficient distance away when tlie party ran  
into tlie road for the driver of tlie truck. in the esercise of ordinarv 
care, to apply his brakes and stop tlie truck before colliding either with 
tlic man or the car, whether his failure to apply brakes and stop the car 
and ~vhether tlie speed at which he waq going, eitlwr or both, proxi~natcly 
caused tlic collision. I t  ~ o u l t l  sceni. therefore, that  there was no error 
in denying tlic motion to nonsuit. 

I11 its charge upon the first issue the court instructed tlie jury:  (1) 
"So person shall drive a vehicle on a highn:1,v at n speed greater than 
is reasonable and prudent under the conditions then existing, but where 
no special haz i rd  exists the followilig speed limits shall be Ianful, but 
any y~eecl in excess of said limits shall be pritnrr fntic eridence that the 
speed is not reasonable or pradent and that it is unlawful: Twenty 
miles an hour in a business district; t~entv-f ive  miles an hour for 
motor vehicle designed, equipped for or engaged in transporting prop- 
erty, and twenty miles per hour for motor vehicles to which trailers 
are attached. Now, that was the lan* when this accident occurred." 
And ( 2 )  "So, bearing in mind tlie instructions I hare  given you with 
reference to the first issue, I charge you that  if you find, by the greater 
weight of the evidence, that on the occasion in question plaintiff was in 
her car, driven by Xrs .  Jar re t t ,  on her nTay to ,\sherille, and that as 



,lie : ipprowl~ed  t h e  ton 11 of Fletcher, d r i ~  ing  oil lier r iqht  side of tlic 
road, .lie saw the  defendant 's t ruck  coming d o n n  t h e  road, dr iven by 
hl. J. Taylor ,  ant1 t h a t  lie n as d r i ~  ing  i n  cscde.i* of tnenty-five milm p r  
h o ~ i r ,  why then t h a t  n o u l d  coiistitute pr im7  far i c  el idcnce of ~iegligeiire, 
and if you so find, hy t h e  greater  neiglit  of tlie eTiclmce, i t  would bc 
your  d u t v  t o  ane~r-er the  first issue 'Yes.' " 

T h i s  charge is crrancous i n  thrce nspec'ts : (1) Tt Fails to  take into 
consideration tlic clement of p r o s i ~ ~ ~ a t c  c2:luie; ( 2 )  i t  gives prinltr facie 
evidmce the  force and  effect of evidence establishing ilegligencc pcr sc .  
and ( 3 )  i t  incorrccdy states the s ta tu tory  rcstr ic t io~is  Jpon the s p e d  of 
a n  automobile, violation of which constitutes p r i m a  f t fc ie  evidence that  
the speed is ~ ~ o t  reasonable o r  p ludent  and  is  u n l a n f u ~  

Tlie conrt  hat1 t l ~ c r e t o f o w  instructcd the ju ry  t h a t  before plaint i f f  
could r c c o w r  it  must  appear  t h a t  the  l i ~ g l i g m t  act of the  dcfcndant, if 
any,  was tlie prosinlate cauqe of the  injury.  Considered coat&unlly 
it m a y  be sa id  t h a t  thc  charge was not clrroncous i n  t h a t  i t  failed to 
pro1wr1y state  t h e  Inn i n  respect to  prosinlate  cause. 

rndcr the  c1i:irge as given, if tlle j u r y  found  t h a t  tlle dr iver  of the 
t ruck n a s  operat ing tlie same a t  a r a t e  of speed i n  excess of t\velity-five 
miles per  hour ,  :ui affirmative a n w e r  to  the first issue IIas required. 
This  is not tlic force arid effect of p r i m a  facie evidence. P r i m a  f n c i r  
el idcnce unrebut ted n i l l  support ,  but  does not r e q ~ ~ i r e ,  a verdict i l l  

f a r o r  of tlie p a r t y  11nvi1ig the  hurden of l ~ r o o f .  I t  does not  change tlie 
hurtlcn of proof. Tllc oppo>ing- p a r t y  only takes tlie 1.i5lr of :rn ntlrersc 
T-crdict if he  fai ls  to  offer evi lence i n  rebuttal.  TT'hifc 7%. I I i nca ,  18.3 
S. 2 .  2 .  T h e  case iq c:~rrictl  to  the  jnry on a ~ ~ r i m c c  ftrcie showing. 
and  i t  is f o r  them to qay nl icthcr  o r   rot tlle crucial ant1 necessary fact \  
h a w  heen establi41ed. ('ox 2 . .  R. R.. 110 S. C.. 117. Spcaking to tlw 
,ubjcct i n  IlrocX 1 1 .  I?x. Co., I56 N. C., 113, 1T'dh r r .  ,I., said : "T11e 
prinzn fncic ca.e is only eviclcnce, stronger to  he eurc, t h a n  ordinary 
proof, and  tlie p a r t y  against nho111 i t  is  r a i v d  by  the 1:1w i s  not boun(1 
to ox ertliron. i t  a n d  ljrol e the  con t ra ry  bg the greater  weight of cvi- 
de~ice,  but  if he fnils t o  i~i t rot lucc proof to o ~ e r c o m e  it ,  lie merely take. 
the chance of a n  a c l r e r ~ e  w r d i r t ,  :lnd this  is  ljractic:~lly the  ful l  forc-c~ 
and  effect g i ~ e n  by tlie Ian. t o  this  prin ln  facie case. I I e  i s  entitlet1 t o  
go to the  j u r y  upon  i t  and  to comb:lt i t .  a s  being insuffr ient  proof of tliv 
u l t i n ~ t c  f:rc*t uuder  tlic c i rc~~mi tnnce i :  of the c a v ,  but lie takes the ri.k 
i n  < o  cloing, instead of introtlucing eridence." S p ~ ~ i s  r s .  Brtnk, 15s 
K. C.. 324. I I c r c  the p ~ i w z n  fu t i c  evidence created bv  tlic s ta tute  does 
not r i w  to the  digni ty of a p r i w ~ a  fnc ic case. Tlie prohibited speed i q  

nwrcly p r i m a  fut ie el idence tha t  such s p e d  is not rca~:omhle  or prudent  
and that  it  i- u n l a u f i ~ l .  I t  i s  not l ) / i ~ r , t r  f o i i c>  l)l~oof of proximate cause. 
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The statute t l ~ e n  in force so limits the eridenee of speed and further 
provides, "the foregoing provisions of this section shall not be construed 
to r e l i e ~ e  the plaintiff i n  any civil action from the burden of proving 
negligence upon the part  of the defendant as the proximate cause of an  
accident." The plaintiff's own testinlony furnishes strong evidence that  
the speed of the truck was not the proximate cause of the collision. 

The provisions of ch. 311, P. L. 1935, are applicable to this case. 
The court below inadvertently quoted the provisions of ch. 148, P. L. 
1927. The evidence discloses that  the truck had passed out of the re- 
stricted speed area of Fletcher and was not a t  the time passing an  inter- 
section. Under these conditions a speed limit i n  excess of 35 miles 
per hour-not 25  miles per hour-for motor vehicles designed, equipped 
for, or engaged i n  transporting property creates pr ima  facie evidence 
that  such speed is not reasonable and prudent and is unlawful. -1s 
already noted, proof of the excessive speed alone does not establish 
actionable negligence as a matter of law. The plaintiff must show by 
the greater weight of the evidence that  under all the facts and cireum- 
stances appearing from the evidence the speed mas not i n  fact reasonable 
and prudent and proximately caused the collision and resulting injury. 
Fo r  the  reasons issigned, tlie defendant is entitled to a new trial. I t  
is so ordered. 

S e w  trial. 

STATE V. MONROE LEE. 

(Filed 23 March, 1938.) 

Criminal Law § 88- 

Where, on a former appeal, a new trial is awarded for error in the 
admission of evidence, but it is determined that the evidence was sufficient 
to be submitted to the jury, a motion to nonsuit upon the second trial 
upon substantially the same evidence is correctly denied. 

APPEAL by defendant from B u r g ~ c y n ,  Special  J u d g e ,  at  September 
Term, 1937, of EIARSETT. Y o  error. 

Defendant was indicted for willfully and wantonly burning a barn, 
the property of TITilson Lucas. F rom judgment pronounced on verdict 
of guilty defendant appealed. 

Attorney-General  Xecllcell rind Assis tant  d t torneys-General X c X u l l a ~ t  
and W i l l i s  for t h e  S f a f e .  

J .  R. 170ung and  I .  R. Il ' i l l ia~tts for defendant .  
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PER CT-RIAV. Tile principal  questioii presented by this appeal  is  thc  
corrc7ctness of tlie rul ing of t l ~ c  court helon- i n  denying defendai~t 's  
motion f o r  judgment  as  of  onsu suit. W l ~ e n  this same case was here on 
tlle tlefendant'q appcal  a t  Spr ing  Term,  1937 (211  S. C., 326) ,  a nev  
t r i a l  was awarded for  e r ror  i n  the  admission of eridence. I n  tha t  case 
it was sa id :  "TThile the  cridencc was entirely circumstantial,  and  in-  
cluded tektimony a s  to  the  a r t ion  of 1~1ood1io~nds, admitted f o r  the  pur -  
ImSe of c o r r o h o r a t i o ~ ~ ,  v c  arc, u n a l ~ l e  to  say t h a t  this  lid not constitute 
morc3 t h a n  a scintilla of cridcnce, and  so sufficient to  toke the c a w  to the 
jury. S. v. Thompson, 192 X. C., $04." 

Substantially the same testimony was 1)resented by the  S ta tc  in  t1li.i 
last t r ia l ,  and  aga in  the  j u r y  has  found t h e  defendant  guilty. T h e  
motion f o r  judgment of nousuit was prolwrlp denied. 

T h e  other  csceptions noted a t  the t r i a l  and assigned as  e r ror  cainlot 
he surtainecl. W e  find n o  sufficient reason to dis turb tlle result of the 
trial.  

N o  error. 

DAVID BULLOCK r. 11. I<. ( B U D )  WILLIAMS. 

(Filed 23 March, 1938.) 

1. Trial 5 47- 

Affidavits supporting a motion for a new trial for newly discovered 
evidence are  insufficient to invoke the discretionary power of the court to 
hear the motion when they disclose that the evidence relied upon is 
merely cumulative and contradictory. 

2. Appeal and Error § 37b- 
While a motion for a new trial for newly discorered evidence is ad- 

dressed to the discretion of the trial court. when the affidavits supporting 
the motion are  insufficient to invoke the discretionary pon-er of the court, 
i ts ruling thereon is  reviewable, and the granting of the motion will he 
held for error. 

- 1 r r ~ a ~  by plaintif%' f r o m  Grat ly ,  J., a t  Sovember  T e r m ,  1937. of 
HAIZNETT. 

Motion f o r  new t r ia l  f o r  n e n l y  discovered evidence. 
T h e  action f o r  recovery of damages f o r  persona' in ju ry  resulting 

allegedly f r o m  actionable negligence was tried a t  t h e  F e b r u a r y  Term,  
1937, of the  Super ior  Cour t  of H a r n e t t  County. F r o m  judgment on the  
verdict i n  favor  of the plaintiff,  defendant  appealed to  Supreme Court.  
J u d g m e n t  was :~ffirmed at the  F a l l  Tcrin, 1937. 213 S. C., 113, 193  
S. E:., 170. OI)iilion n a s  du ly  certified to  the clerk of tlie Superior  
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Court of Harnet t  County. At  the next succeeding term of said Superior 
Court, the Kovember Term, 1937, defendant filed motion for new trial 
upon ground of newly discovered evidence. 

The judge below in his discretion allowed the motion, and in  accord- 
ance therewith rendered judgment granting new trial, from which plain- 
tiff appealed to Supreme Court, and assigned error. 

S e i l l  NcK. S n l m o n  for p l a i n t i f ,  appe l lan t .  
J .  R. Y o u n g  and  J .  ,4. J o n e s  for de f endan t ,  appellee.  

PER CURIAAI. The prerequisites to the granting of motion for new 
trial for newly discovered evidence are fully set forth in J o h n s o n  r .  
R. R., 163 S. C., 431, 79 S. E., 690; also in  B r o w n  v. Hil lsboro,  185 
N. C., 365, 117 S. E., 41;  B r o w n  r .  Shee t s ,  197 S. C., 268, 148 S. E., 
233; 8. T .  Cnsey ,  201 N. C., 620, 161 S. E., 81;  L o v e  7;. Q u e e n  C i f y  
L ines ,  206 N .  C., 575, 174 S. E., 514; F u r n i t u r e  Co .  7;. Cole ,  207 3'. C., 
847, 178 S. E., 579. 

-In examination of the affidavits offered by defendant i n  support of 
the motion fails to show compliance with the tests required. When com- 
pared with the evidence introduced a t  the trial of the case in  Superior 
Court, i t  is observed that  the so-called newly discovered evidence is 
merely cumulative and tends only to contradict former witnesses. 

"Although the discretionary ruling of the trial judge upon an  appli- 
cation for new trial for newly discovered evidence is not reviewable on 
appeal, vhere  the applicant fails to make out a showing of newly dis- 
covered evidence sufficient in lam to invoke the discretionary ruling the 
granting of the application will be held for error," headnote in  C r a n e  
v. Carswel l ,  204 N .  C., 571, 160 S. E., 160, which is applicable here. 

The granting of a new trial below is 
Error.  

D. IV. JIcARTHUR v. J A M E S  C. BTRD AND SAMUEL &I. BPRD, PARTNERS, 
TRADISG A K D  DOING BUSINESS UKDER THE NAME OF J. C. BYRD AND 
BROTHER. 

(Filed 23 March, 1938.) 

1. Frauds, Statute of, § 9-Statute does not apply to executed contracts 
under which standing timber has been cut and converted into per- 
sonalty. 

When defendants alleged that they purchased timber which had been 
cut and removed from the land, the fact that the contract under which 
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their seller cut and removed the timber was not in writing is immaterial, 
since the statute applies to executory contracts and not to executed con- 
tracts under which timber has been converted to personalty. 

2. Principal and Agent § % 

1)t~feiidants' eritlcncc tha t  the person selling standin,:: timber on plnin- 
tiff's land was plaintiff's general agent in the supervisio? of the farm with 
power to sell crossties, timbcr and crops therefrom lbtld sufficient to be 
submitted to the jury. 

3. Appeal and Error § 30b- 
The failure of the jury to answer the issue of indebtedness does not 

entitle plaintiff to a new trial when the evidence is sufficient to justify 
an instruction that the issue be answered "Nothing," the verdict, though 
incomplete, not being prejudicial in such instance. 

APPEAL by plaintiff from IIamilton, Special Judge, a t  October Term, 
1937, of HARNETT. N O  error. 

This is a civil action instituted by the plaintiff to recover damages 
for the alleged wrongful conversion by the defendant (of certain timber 
cut and removed from premises owned by the plaintiff. 

The plaintiff resides in Florida and his brother, Adain Xc,Irthur, has 
for years had plaintiff's f a rm in  Cumberland County and his farm in 
Harnet t  County in his charge and under his general supervision. The 
plaintiff comes to S o r t h  Carolina each p a r  to see about these farms. 
Adam McArthur sold certain timber on the Harnet t  County farm to one 
Marr in  Hobbs, who in turn, as he cut it, sold the timher to the defend- 
ants. These transactions extended over a period of about four years. 
The timber, when delivered to the defendants, had been cut into saw 
stock lengths. The defendant paid Adam NcArthur  the amount charged 
for the stumpage. Issues were submitted to and ansnered by the jury 
as follows : 

'(1. IS the plaintiff, D. W. McArthur, and was he a t  the time com- 
plained of in the complaint, the owner in fee of the lsnds described in 
the complaint ? Ilnswer : 'Yes' (by consent ). 

"2. I s  the plaintiff by his conduct estopped to deny that  Adam 
McArthur was his agent with respect to the property in question? An- 
swer : 'Yes.' 

"3. Did the defendants, J. C. Byrd and Brother, w-ongfully receive, 
take possession of and wrongfully appropriate to their own use valuable 
pine timber in saw stock lengths, the pl-operty of the plaintiff, and 
dispose of the same and convert the proceeds therefrom to their own 
use, as alleged in the complaint 1 Answer : . . . . . . . . . . . .  

"4. I s  the plaintiff's action as a whole barred by the three-year statute 
of limitations ? Answer : . . . . . . . . . . .  

"5 .  I f  the entire action is not barred, is any portion thereof barred;  
if so, what part  ? Answer : . . . . . . . . . .  
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"6. What  amount, if any, is plaintiff entitled to recover of defend- 
ants ? Answer : . . .  . . ...." 

Upon the coming in of the verdict the court below signed judgment 
that  the plaintiff have and recover nothing of the defendants, etc. The 
plaintiff excepted and appealed. 

J .  R. Young  a n d  B u l l a r d  d R u l l a r d  f o r  p la in t i f f ,  appe l lan t .  
R o s s  d Ross a n d  S e i l l  SICK. S a h n o n  f o r  d e f e n d a n t s ,  appellees.  

PER CURIAN. This cause does not involve an  executory contract. 
The defendants do not claim the right to any timber standing and grow- 
ing upon the premises of the plaintiff. I t  follows that  the fact that  the 
sale to the defendants was not in writing is immaterial. At  the time the 
defendants received the timber in controversy it had been converted into 
personal property. 

There is ample evidence in the record to sustain the answer of the 
jury to the second issue and which tends to show that  Adam McArthur 
was in fact the general agent of the plaintiff in the supervision of said 
farm, the sale of crossties, timber and crops therefrom. So that, under 
the verdict of the jury the plaintiff is bound by the acts of his agent in 
collecting from the defendants the agreed market price of the timber 
received by them. 

I t  would seem that  the verdict of the jury is incomplete. There is no 
finding that  the defendants are, or are not, indebted to the plaintiff for 
timber the defendants received from the plaintiff through his agent 
Adam hfc-lrthur or Marvin Hobbs, who was cutting the timber under 
contract with Adam JIc-lrthur. I n  view of the record herein, however, 
the failure of the court below to have the jury to answer the sixth issue 
is harmless error. The plaintiff offered evidence, which is uncontra- 
dicted, that  the defendants paid Adam MeArthur the prevailing market 
price for the timber received by them. This being true, the court below 
would have been fully warranted in charging the jury to answer the 
sixth issue To th ing . "  H i s  failure to do so cannot be held for reversible 
error. 

We have examined the other exceptive assignments of error contained 
in the record and find in none of them sufficient cause to disturb the 
judgment below. 

Pu'o error. 
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T. I,. STELLISG r. WACIIOVIA BAKK 8; TRUST COMPANY. 

(Filed 13 April, 1938.) 

1. Set-off and Counterclaim § % 

The statutory right of counterclaim and set-off does not authorize a 
bnnB to apply a deposit to a debt due the bank by the depositor. 

2. Set-off and  Counterclaim 1-Equitable set-off mag  not be asserted by 
party unless his  conduct has  been e q u i t a b l ~ .  

Thc equitable right of set-off mid counterclaim may not be inrolied by 
a party unless his conduct has been equitable, fair mid aboveboard, sincc 
"lie wllo comes into equity nlust come‘ with clean liand." and inisconduct 
which will bar the assertion of the right ueed not nectssnrily be fmudu- 
lent. 

3. San~e-Conduct of defendant held t o  preclude it from asserting equita- 
ble r ight  of set-off. 

Plaintiff purchased n lot in n subdivision i11 relinncc: u ~ o n  promissory 
representations as  to improrcrnents to bt: made therein within il year. 
The promoters failed to lnnlie tlie improvements a s  promised, and later 
transferred the capital stock of tlic corporation and the purchase money 
notes of the scrernl pnrc11;rsers to an individnal. Suit by some of the 
porcliasers of lots to set aside this transfer for fraud ivns settled by the 
nppointment of tlefentlnnt h n l t  as  trustee. to collect the notes, pay off 
certain obligations, mid to undertalic to nialic tlie improrements. Before 
completing the improvements dcfentlant terminated the trust, and retained 
certain purcl~trsc nioncy notcs in tlic s1un of several limidred tliousand 
dollars a s  collateral security for advniiccments made by it. I t  obtained 
j~idginent for the adv:mxments, sold the c3011:~ter:rl note's, including plain- 
tiff's notes, and pnrcliased same a t  tlic sale for $10,000 Plaintiff repeat- 
edly rcputliated and refused to pay tlne notes esecute,l by him. There- 
after p1;~intiff started mnliilig deposits i11 n savings i~ccomnt in defendant 
l ~ n l i ,  mid the bmili instrurtetl its ciii~~loyot~s not to p ~ ~ r m i t  n-itliilrn~vnls 
tlic~rcfronn, :nid 11-lien pl;~intiff attempted lo wit1idr:rw fmnds inforniccl 
plaintiff for tlic first time of its intrntion to apply sni-ne to tlie payment 
o f  plaintiff's notes. II(,ltl: Defcndnnt bank made tlic advancements on 
tlie notes with full knowledge of the facts, and failed to inform plaintiff 
when the savings delmsits were made that it  intentled to apply same to 
plaintiff's notcs, and ilefendnnt may not assert the ?quitable right of 
set-off in plaintiff's action for the \vrongf~il ronversion of his savings 
account. 

4. Bills and Notes 3 24-Judgment fo r  holder upon oldnlissions i n  t h e  
pleadings held ewer when answer a1legc.s affirmative defenses. 

I t  is error for the court to render jutlgment in faror  of tlie holder upon 
defendant's atlmission of the execution of tlic notcs and nonpayment \vheil 
the pleadings raihc tlne tlefenqes of breacl~ of tlie cont~'act for which the 
notes wcrc gircn and pnrtii~l fnilurc of consideration, the availability of 
these d c f e ~ ~ v s  as  against the holder beilig clcgendent upori the jury's 
finding as  to whetlier lie is a holder in due course. 
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Bills and  Xotes § %Pleadings held t o  raise defenses of breach of 
contract for  which notes were given and  failure of consideration. 

Defendant in this action for a money recovery set up certain notes 
executed by plaintiff, and demanded judgment for the balance due on the 
notes after credits. Plaintiff admitted the execution of the notes and 
nonpayment, but alleged that the notes represented the balance due on 
the purchase price of a certain lot which he had bought in reliance upon 
promissory representations as  to improvements to be made in the sub- 
division, that the improwments had not been made, and that defendant 
liolder tool; tlie notes with linowledge of all the facts. Held: The plead- 
ings raise tlie defenses of breach of contract for which the notes were 
given and failure of consideration, in whole or in part,  and plaintiff is 
entitled to hare both defenses submitted to the jury, the availability of 
the defenses as  against the holder being dependent upon the jury's finding 
as  to whether the defendant is a holder in due course. 

Set-off and  Counterclaim 9 2- 

The fact that a party is precluded from asserting the equitable remedy 
of set-off does not affect his statutory right of set-off. 

F raud  § 11- 
Eridence he ld  insufficient to establish fraud in the procurement of the 

execution of notes for the balance of the purchase price of a lot in a real 
estate subdivision. 

DEVIN, J., tool; no part in the consideratio11 or decision of this case. 

APPEAL by  plaintiff f r o m  J o h n s f o n ,  J., a t  December Civil Term, 1937, 
of BUKCOIIBE. Reversed. 

This  is  a n  action instituted by  the  plaintiff to  recorer  damages f o r  
the  wrongful  confiscation and  appropriat ion to  its own use by  tlie de- 
fendant  of a deposit of the  plaintifl' i n  the defendant's banking institu- 
tion a t  Asherille,  K. C., i n  the  total  s u m  of $250.00. T h e  defendant 
admits  t h a t  i t  appropriated said deposit account and  alleges tha t  i t  h a d  
a r igh t  to do so f o r  the purpose of applying same as  a credit upon notes 
of the plaintiff t l ~ e n  held hy the defendant bank. T h e  t lefe~ldant  also 
sets u p  a counterclaim to recover the  balance due on said notes. 

I n  1025 Wil l iam I. Phil l ips  Company subdivided a t rac t  of l and  i n  a 
suburban a rea  of -lsheville, near  Skyland, N. C., designated as  Roya l  
Pines. I n  colinection therewith m a n y  promissory representations as  to  
the f u t u r e  derelopment and  improrernent of said subdivision r e r e  made 
verbally and  by  press publication. -\moag other things i t  was repre- 
sented tha t  the development ~r-ould be completed i n  one year  along the  
most niodern l ines;  tha t  there ~r-ould be fine administrat ion buildings 
with stores and  offices to  be erected i n  R o ~ a l  P ines  business section; t h a t  
there would be al l  modern conveniences without  extra  cost or fu ture  
assessment; t h a t  there would be one mile  of white-way i n  the park  near  
the  tea room;  t h a t  there would be water,  l ights and  telephone supplied to  
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cvery lo t ;  that  there nould be long paved avenues seventy feet wide, and 
ccmcnt ~ m l k r ,  electric lights, wwcrage, and planted slintbhery; and that  
B o y d  Pines \ionld be developed into the show place of America. The 
plaintiff, relying upon saicl 1)romissory repiesentations, purchased a lot 
for the price of $600.00, paying $150.00 cash and g i~ in , ;  his three notes 
in the sum of $150.00 earh, secured by t ru i t  deed upon the preniisei. 
r 1 l l ie  j ~ r n ~ o t ~ ~  of said development never made the impnovements prom- 
i d ,  but witliili a year thereafter substantially abandol~ed arly effort to 
de~e lo j )  the 1)rol)ert~-. Thereupon the plaintiff, h a ~ i n g  paid the first 
seiniaiinual installment of interest, repudiated said notes and refused to 
make any further payment tliereon. 

Tlw holders of tlie purchase money notes given for the purchase of 
lot, in the development assigned the capital stock of the corporation and 
aplxoxini:~tely $000,000 no r th  of said notes to 1,. B. Jac ison for the sum 
of $250.000. ('crtain of tlie pnrcaliascrs of the loti, t he~eupon  instituted 
an  action against W. I. Phillips Company and L. B. ,Tackson to avoid 
said transfer as a fraud upon thc purchasers of said lots. In settlement 
of saicl suit the defendant was appointed trustee to take charge of said 
pureliase nloncy note., collect the same, pay certain fixed obligation<. 
inclutling approximately $200,000 due the C'ontinental Mortgage Com- 
pany, and to unclcrtake to make the promised iniprovementq. 

TIIP defendant made certain collections on said notes and disbursed 
the same in paying the stipnlated aniounts : ~ n d  making certain improvc- 
n i e n t ~  upon the prcmiqes. Before completing the improi-ements as stipu- 
lated in the original contract the defendant terminated said trust, retain- 
ing tlie notes as collatcral security for amount, a d ~ a n c e d  to L. B. 
Jackson. 

Judgment was secured by the defendant against L. B. Jackson and 
thc collateral security n a s  sold and purchased by the defendant for 
$10,000. This collatcral included tlie notes of tlic plaintiff. 

Tlie defendant made frequent demands upon the plaintiff for the pay- 
ment of his notes and in each instancc lie positivc1.j and definitely 
refuschd to pay the same. 

Tlwrcafter, to wit, on 30 January ,  1934, the plaintiff began to make 
depoiits in tlic savings department of the defendant bank, receiving a 
paishook in cvitlence of wid  account, upon nliich, eacli timc a deposit 
n-as mndc, tlic date and amount of said deposit n a s  entered by the 
defenJaiit. The plaintiff continued to make deposits through 12 May, 
1034, a t  which time, inrlnding the deposit made on that  date, his balance 
was $250.00. 

Shortly after the plaintiff made his first deposit the defendant "put 
a latch on" his account. thereby prohibiting any withdrl~vals therefrom. 
This ~ v a s  done ~ri t l iout  any notice to tlie plaintiff and nas  for the pur- 
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pose and with the intent on the part  of the defendant to eventually 
appropriate said account to the payment of plaintiff's notes. Subse- 
quently, in the month of May, the plaintiff presented his passbook to the 
defendant bank and sought to withdraw his deposit. The defendant 
refused to honor his check or draft  thereon and declined to pay the 
plaintiff the amount due him, then, for the first time, informing the 
plaintiff that  he could not withdraw any part  of his deposit. Later, on 
5 June.  1934, an  officer of the defendant bank issued a debit slip against 
the account of the plaintiff in the sum of $250.00 and charged the same 
to plaintiff's account, thereby withdrawing the money represented 
thereby. Said amount was credited on plaintiff's notes. 

At  the conclusion of all the evidence the defendant renewed its motion 
for judgment as of nonsuit, first made a t  the conclusion of plaintiff's 
evidence. The motion was allowed and the plaintiff excepted. There- 
upon the court entered judgment dismissing the plaintiff's cause of action 
and rendered judgment for the defendant against the plaintiff for the 
balance due on his notes after crediting the $250.00 deposited by plain- 
tiff in the defendant bank. The plaintiff excepted and appealed. 

P r a n k  C a r t e r  and  11. K e n n e f h  L e e  for p la in t i f f ,  n p p e l l n n f .  
A l f r e d  S. B a r n a r d  for de fendan t ,  appellee.  

BARNIIILL, J. While there is a statutory right of counterclaim and 
set-off in certain instances, the statutory provisions are not such as 
would authorize a bank to appropriate a dcposit to the payment of a 
debt due the bank by the depositor. This is permitted under the prin- 
ciples of equity, to do justly between the parties. Khen.  however, a 
party seeks to invoke an equitable remedy or to assert an equitable right, 
or to rely upon an equitable defense, his conduct must have been equita- 
ble, fa i r  and aboveboard. I t  is a familiar and oft-quoted maxim of 
equity that "he v h o  conlei into equity nluqt come with clean hand," or, 
as it is frequently expressed, "he who has not done equity, cannot hare  
equity." A right cannot arise to anyone out of his own wrong and the 
misconduct need not necessarily be fraudulent. 

The defendant knew that  the promissory representations made to the 
plaintiff when he gave the purchase money notes described in the plead- 
ings had not been complied with. I t  knew that  the promoters had 
abaridonetl all effort to make such improvements and had assigned the 
notes to another party. I t  knew that  there x-as litigation attacking this 
transfer on the grounds of fraud. I t  had accepted a transfer of the 
purchase mouey notes and the capital stock of W. I. Phillips Company 
as trustee to collect and pay off the indebtedness of W. I. Phillips Com- 
pany and to make the promised improvements. I t  terminated the trust 
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at  a tinie when i t  knew that  the property had not been developed to the 
extent and in the manner promised. I t  ad~mlced  money upon the notes 
with knowledge of the conditions and a t  a sale of the collateral pur- 
cliased notes of the par value of several hundred thousand dollars for 
$10,000. I t  was fully advised that  the plaintiff had repudiated said 
notes and had consist6ntly refused to make any payment thereon. With  
this howledge it accepted ileposits from the plaintiff, issued a passbook 
therefor, showing that  the plaintiff had on deposit in its institution 
subject to withdrawal by him, the ainounts therein noted. I n  the mean- 
time it had vut  a latch 011 this account. I n  other wolds, i t  had issued 
an order to its employees directing them not to honor any check against 
this account, of which procedure i t  did not advise the p l~ in t i f f .  So that, 
the account was kept bpen for deposits but closed for withdrawals so 
long as the plaintiff ~vould make deposits i n  said account. This was 
done by the defendant for the purpose of finally appropriating the 
account to the payment of the notes i t  held against the plaintiff. It 
~vell knex  tliat so soon as, or i n  the event tliat, i t  should advise the plain- 
tiff that  the amounts deposited by him coulJ not be witlidrawn he would 
cease to niake deposits. I t  concealed the true facts in respect to the 
acco~uit from the plaintiff for  the purposc of beilejiting therefroin. 
The c~onduct of the defei~dant is not such as  would appeal favorably to 
the conscience of a court of equity. I n  our opinion, tlie defendant is in 
no position to successfully assert the right recognized in equity to appro- 
priatc. the account of the plaintiff to the payment of notes it holds signed 
by the plaintiff in this cause. 

r 3 l l i i s  cauw has heretofore heen before this Court, i ' i f e l l i ~ ~ g  1 % .  Tmcf  
Co., 2003 S. C., 8:3S. I t  ~ v a s  there held that  tlie con11,laint sufficiently 
a1lcpr.d a cause of action. -1s heretofore stated, the eride~lcc offercd i i  
amply sufficient to establish an  mlautllorizcd applicat on of plaintiff7.~ 
acc0onnt to tlir payment of lliq alleged iiltlcbtedllesi, to the defclidailt a+  
allcged in the complaint, a d  the defendant hy its conduct is now 
e.topped from qettii~g u p  the equitable defenqe relied upon hy it. I t  
follon s that  there n as  clrror in t l l ~  judgment of nonsuit. 

Tlic court hclon- rcnderctl juclgment against the l~lai l~tif l '  on liis note.: 
11po11 the atlmissions cont:liiled in the pleadings. I t  is { rue  the plaintiff 
aclmits that  11e .;igned the notes and that  he has paid no part  thereof 
esczcpt the first selliialinual inqt:~ll~nel~t of interest. I& alleges, lion- - 

ewr ,  a lmach  of the contract of which the notes were a part ,  and even 
if it  11e c~oncedetl tliat lie does not sufficiently allege or prore fraud, he 
has sufficiently alleged a i d  offcred elidencc. tending to show that  there 
I IRS  bee11 a breach of the coutract by Phillips 6: Company, and a t  least 
:I l 'artial failure of consideration, to the full linonledge of the defendant 
at tlw time it acquired title to $aid notcs. -1s to this, he has a right to 
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be heard and to cuhlnit his cause t o  a jury.  H i s  r ights  under  these 
pleaded defenses, even if established, a re  dcpentlent upon the  findings 
of the j u r y  on defendant's plea t h a t  i t  is  a holder of the  notes i n  due 
course. 

'Clpo11 the  admitted facts  tlic plaintiff is entitled to  judgment fo r  the  
amount  of h i s  deposit, TI-ith interest f r o m  .i J u n e ,  1034. H e  i~ l ikenise 
entitled t o  h a w  a ju ry  determine the validity of hi. defeiwe to the  
notes set up i n  the counterclaim, both as t o  whether  lie is relieved f rom 
the payment  thereof hy the breach of the  contract by the  payecs i n  said 
notes, and  as  t o  vhet l ier  there has  been n fai lure  of consideration either 
i n  whole o r  i n  par t .  I n  this connection i t  is well to say t h a t  defend- 
ant's loss of its r ight  i n  equity t o  app ly  plaintiff's account to the pay- 
ment of the  notes held by i t  docs not affect i ts  riglit of offset under  the 
statute. 

T e  are  of the opinion t h a t  the  e d e n c e  is not sufficient t o  estnbliqh 
actionable f r a u d  i n  the procurement of the execution of said notcq. 

R e ~ e r s e d .  

D ~ r r s ,  J., took n o  par t  i n  the  consideration or decision of this eace. 

J .  W. COUSCII,. JIARTHA A\. COUSCIL. A s n  IIELEN COUSCIL ASDRETT'S 
r-. G R E E S S ~ O R O  JOIST STOCK r , x m  BASIC. C. E. FLEJIISG. J. H. 
BLOUST. J. I<. BLOUXT. A X D  F. I,. BLOUST. 

(Filed 13 April, 1035.) 

1. Mortgages 3 36a- 
Where an officer of the corporate mortgagee purchaseq the property a t  

foreclosnrc sale, the presumption is that he acts for the corporation and 
that it  is the purchaser, but s~rch sale is not void, but voidnble, and ordi- 
narily can be a~wided only by the mortgagor or his heirs and assigns. 

2. Mortgages 9 SBc-Mortgagors held t o  have waived their r ight  t o  at tack 
foreclosure by conduct ratifying t h e  sale. 

An officer of the corporate mortgagee bought in the property a t  the fore- 
closure sale and later transferred title to the mortgagee, which in turn 
sold the land to third persons. The e~idence disclosed that the mort- 
gagor, owning a 35 nnilirided interest, acting for himself mid his co- 
tenants, with knowledge that the corporate mortgagee had purchased the 
land, moved off the land and negotiated by several letters with the mort- 
gagee for the repurchase of the land for himself or his cotenants, nnd 
sought to rent the land from the mortgagee hut mas unable to sell his 
c r o p  for sufficient money either to buy the land bacli or to rent same. 
Hcld: The mortgagors are  estopped to assert the invalidity of the sale, 
since by their conduct they hare ratified and affirmed the sale. 
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3. Principal and Agent § & 

Where tenants in common place one of their numbcr in charge of the 
farm, and sign a mortgage thereon, and the tenant in charge impliedly 
represents ~ I I  his dealings with the mortgagee after foreclosure that he 
was acting for himself and cotenants, his cotenants are  bound by a n  
wtoppel arising from his negotiations. 

4. Mortgages 3 3!&- 
Where the instrument does not designate the place ai- foreclosure 

sale should be held, the mortgagee is rested x ~ i t h  sound discretion to 
<elect tlie place of sale, and where it selects the courthouce door in the 
c'onntp in which the land lies, there ic: no a b u ~ e  of disrretion. 

EARKIIILL. J., took no part in the consideration or decision of this case. 

- \ I ~ P E A ~ ,  by plaintiffs f r o m  ]3onr,  J., a t  S o r e m b e r  Term,  1037, of 
E n r , ~ c o \ r r : ~ .  

( ' i r i l  a r t i o l ~  to set asidr foreclosure sale and  dcccls 1)ursuant thereto 
matlc 1) .  ant1 to  ~ ~ i o r t g a g r e  th rough  its agcnt,  a i d  subsequent clretl 
:~llcgrdly taken by gr; l~l tccs  v i t l i  ~ ~ o t i c c ,  a ~ l d  f o r  a n  awount ing  f o r  fire 
in<nralicc collected and f o r  ren t i ,  ali(1, i n  tlie c ~ c ~ i t  i t  Aoulcl be tlecidctl 
by the  court t h a t  tlie subrcqnrnt grmitcei a re  innorent  p u r c l i a ~ c r s  fo r  
value., to  r w o w r  of the nrortgagcc and its agcnt, the  1 i i [{ l~r  a t  tlie wle.  
the vnluc1 of t l ~ c  lancl, lcss tlic m o r t p g c  indebtedness. 

Xlatcrial nl1ce;~tions of tlic cornplaiiit a.3 a firit  c2n11si7 of a c t i o ~ l  m a v  

l h ~ f e ~ i t l a n t s ,  T,and Bmik ant1 C. E. Flcining, filed answer clcnying 
111:1t(~ria1 allegations of tlic (mupla in t .  and plcadcd t11at plaintiffs had 
ful l  k ~ ~ o ~ ~ l c t l g c  a t  a11 timcv of ali  the fact. a i d  c.ircm~i..t:ulcer i n  corinec- 
tion n itli tlw sale a ~ u l  coniclltcd thereto. and by their  actions ratified 
same, and arc3 e+toppetl 1)y tlicir conduct t o  a t tn rk  the  ~ a l i d i t y  of the 
forcc,losurc. Defendmit Idand B a n k  plead. three-year s tatute  of l imita-  
tion,. T h e  defendanti,  Blount, a f te r  decision of tliir Court  on tlicir 
appeal,  supra ,  filed answer denying al l  mater ial  allegations of the com- 
plaint,  and  pleaded estoppel. A11 defendants ayer  t h a t  tlic defendants 
13lomnt a rc  innocent p u r c l ~ n s r w  f o r  d u e .  

I n  the  t r ia l  below tlie plaintiffs introduced evidence tending to s h o ~ v  
t h a t :  T h e  plaintiffs,  owning a f a r m  i n  Edgecornbe County containiug 
241.5 acres, J. TI7. Council three-fifths uidiviclcd in t t rcs t  and  each of 
his  siitcrs, coplaintiffs, one-fifth u n d i d e d  interest, executed to defend- 
an t  Greensboro J o i n t  Stock I m ~ d  B a n k  a mortgage deed on tlie date  and 
f o r  the  p ~ r p o s e  allcged. T h e  ruortgagc provides tlia; i n  tlie event of 
defaul t  foreclosurc sale m a x  be had  a t  "public auction to the  highest 
bidder f o r  cash, a f te r  a d ~ e r t i s i n g  same for  30 days a t  least." but docs 
not specify place of sale. 
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After the loan was made, plaintiff J. TV. Council v a s  in charge. H e  
made all payments "uiltil aronntl 1920." 111 July,  1931, p a y m c ~ ~ t i  being 
nearly two years ill default, defendant Land Bank foreclo~ed and sold 
the la11ds on 21 -Iuguet, 1931, at the courthouse door in Tarboro, the 
county seat of Edgecombc, vlicn C. E .  F lemi l~g beranie tlie hig1ie.t 
hidtler. Pursuant tlicreto and O I L  29 April, 1032. tlie Land Bank, as 
mortgagee, esecuted and t l c l i v e ~ d  deed to C. E. Fleming, in ~ r h i c h  it is 
recited that  the sale n a s  had "after due ant1 proper a t l~er t i seme~i t  as 
required by law ond the terms of the said inortgagc, alld that the amount 
bid is $1.000." 

011 6 May. 1032, C. E. Fleming aiid vife,  for recited consideration of 
$10.00. conveyed the lands 1,- deed to tlie Land Bad;.  On S January.  
1034. the Land I h n k .  for rccitetl consideration of $10.00, by d ~ e d  signer1 
in it? corporate name and ulider its qeal by C. E. Fleming, president, 
and duly attested, coil\-eyed the lands to defendants J. H .  Blount, 31. I<. 
Blount, and F .  L. Blount. 

Defendants Land Eank and Fleming admit that  Fleming was secre- 
tary and treamrcr of the Land Bank at the time of the foreclosure. 
The defendants Blount denied any knowledge of that  fact. The defend- 
ant Land Bank admits that one of the buildings on tlie property n a s  
destroyed by fire, and that it received $1.500 on account of insurance 
policy held by it. En t ry  shoning foreclosure was made on the margin 
of the record of the mortgage on 1 2  January ,  1934. 

J .  TV. Couiicil testified. H i s  oral testimony, when read in connection 
with the letters eschanged between him and the Land Bank, introduced 
in evidence, presents this narrative in substance: Though he did not 
qee notice of the ad~er t i sement  in the papcr he had a letter and knew 
thc date and place of the sale and came to Tarboro that  day. H e  knew 
the Land Bank bought the property. -1fter the sale lie moved tobacco 
flues off the place and quit tlie posqwsion of the land. H e  wrote the 
Land Bank that  he mtntetl to redeem the laud. H e  said:  "They told 
me I could redeem it. They told me no deed would he executed before 
1 December, and if we would pay tlie past due installments they would 
reinstate it. . . . I had negotiations with the Land Bank with 
reference to renting land in 1932. . . . I tried to rent the farm 
from Greensboro Joint  Stock Land Bank i11 1932." 

H e  vrote  the Land Banli on 7 No~embcr ,  1931 : "When Mr. Fleming 
was down here to foreclose farm I thought possibly after selling crop 
1 would be able to pay some 011 notes and buv t h e  f a r m  back, but every- 
thing we are selling is from one-third to one-fifth what produce was 
selling for when I bor rowd  the money, and it looks like now that the 
fertilizer company nil1 get about n h a t  the crop brings for fertilizer 
this year. If your c - o ~ p a n y  don ' t  sell t h e  f a r m  it  may be that I could 
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rent same if you would let the fertilizer company c3me before your 
rent, and of course the rent nould have to be reasonable. I mill be in 
Greensboro one day nest neek and will see you or call you u p  to see if 
you nould care to rent farm as above." Again, on 'i December, 1931: 
"The reason I had not answered Four letter of 9 Sorernher was waiting 
to qell more of the tobacco crop; it qold so low I ~vi l l  ]lot he in position 
to pay you cash in a d ~ a ~ l c e  for rent of F a r m  1932." 

Then on 1; Sovcmher, 1033, Council wrotc Land Bank, i n  p a r t :  
"I atn in fe rcs ted  in bl iy ing furm back, either me or mg- sister that  com- 
pany bought in nllen sold. . . . I untierstand the government will 
makc a loan on same. . . ." Land Bank cxpressod willingness to 
permit repnrchase, hut negotiations to tlint end failed and on 20 Feb- 
ruary, 1934, the Lam1 B a d i  nclriwl J. TI'. Council that  property was 
sold on 11 January ,  1934. 

The plaintiff, hfrs. E I ~ l e n  Council i hd rens7  testified in  par t  that  : 
She knew nothing about the corresponde~~ce hetwcen h w  brother, J. TV. 
Council, and the hank after the foreclosure; she did not authorize same; 
she did not pet any of the proceeds of loan, and paid nothing on i t ;  
"My brother hnntlletl the nllole tranwction, but I did sign the papers. 
1 turned i t  all orcr to m p  brother." The plaintiff, 3Iartha Council, 
teqtified in par t  t ha t :  She did not authori7e her brother, J. W. Council, 
to x r i t e  tlie letters to thc hank; she w \ e r  saw one; ~ l i c  did not knon 
tlic land n as foreclosed, ant1 after it n n s  forecloqed she did not authorize 
her brother to negotiate with the b a l k ;  die liad not lived on the land 
in 2 ,  c a r  Slic said:  "I did not pay ally attention to the obtaining 
of tlic loan or payments thereon." 

-It the close of tlie e ~ i d e n c e  for plaintiff, defendants and each of 
them mored for judgment as of nonsuit. hlotion v a s  a l l o ~ ~ e d ,  arid 
from judgnlent ill accordance tlierenith plaintiffs appealed to  the Su- 
prenm Court and assigned error. 

Cco.  X .  F o u n f a i n  '6 S o n  nnd l l e n n e f t  S. -1IcDonuld f o r  plnintif ls,  ap-  
pel lanfs .  

. lwh 1'. -1lle71, C i l l i a m  LC B o n d ,  nnd X c L e a n  S. Slnc y f o r  d e f e d n n f s ,  
Greensbow J o i n f  ~Stot l ;  L a n d  B~-rnl; and  C.  E. E'leminq. 

E l o n t l f ,  Jtr71lca cC T o f t  and  F o u n t a i n  d Fozrnfain  ,'w appellees, tle- 
f cndnn f s  B l o u n t .  

% r ~ s ~ o ~ n ~ ,  J. 1-11011 the facts presented in the record on this appeal 
the judgment of nonsuit \\:is properly entered. I t  is apparent that 
plailitiffs liarc ratified the foreclosure sale. 

Where, at a forerlosurc <ale of land under x mortgage deed hy n cor- 
poratioll, mortgngee, an oficcsr of the corporation buys the property, the 
pl,esim~ption is that he acts for  the corporation, and that  it is the pur- 
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chaser. Craft c. Assn., 127 K. C., 163, 37 S. E., 190; Skuford v.  Bank, 
207 N. C., 428, 177 S. E., 408. 

The uniform decisions of this Court hold t h a t :  "Where a mortgagee 
of land purchases at his own sale, directly or by a n  agent, though he 
may convey to the agent and have the agent reconvey to him, the effect 
is to vest the legal estate in the mortgagee in the same plight and condi- 
tion as he held i t  under the mortgage, subject to the right of the mort- 
gagor to redeem ( d v e r i t t  v.  Elliott, 109 N .  C., 560, 138 S. E., 7 8 5 ) ,  
unless in some way he releases or loses his equity. . . ." The sale 
by the mortgagee is not void, but ouly voidable, and ordinarily can be 
avoided only by the mortgagor or his heirs and assigns. S m i t h  v.  Land 
Bank, post, 343, and cases cited. 

Conceding that  at the foreclosure sale in the present case the Land 
Bank, mortgagee, through its agent, purchased the land, it was open to 
plaintiffs, mortgagors, ( I )  '(To rat ify the sale and accept the proceeds, 
or settled on that basis"; or (2 )  to pursue one of two remedies : ( a )  They 
"may treat the sale as a nullity and have it set aside," or (b) ,  acting 
in  repudiation of the sale, they may sue the mortgagee for the wrong 
done in  making such a sale, and hold it liable for the true worth of the 
property; cases cited in Xmztlz v. Lnnd Bank, post, 343, supra. 

Here, however, the plaintiffs, contending that  they have not ratified 
the sale, seek to treat the sale as a nullity and have it set aside, and a t  
the same time to hold the mortgagee liable for the true worth of the 
property. The question of misjoinder, both of parties and of causes of 
action, is not presented. The former appeal, 211 N. C., 262, discloses 
that  only the defendants Blount, who claim to be innocent purchasers, 
demurred, and solely for that the complaint does not state facts suffi- 
cient to constitute a cause of action against them. 

I t  is apparent, howerer, from the factual situation here that the 
plaintiffs, by their conduct, have ratified the foreclosure sale. I n  
Joyner T .  Farmer, 7 6  N .  C.,  196, the Court said:  ('The estate of the 
mortgagee acquired by the sale, being voidable only, may be confirmed 
by any of the means by which an  owner of a right in equity may part 
with it : 

"1. By a release under seal, as to which nothing need be said. 
"2 .  Such conduct as would make assertion of his right fraudulent 

against the mortgagee or against third persons, and which would, there- 
fore, operate as an estoppel against its assertion. 

"3. Long acquiescence after full knowledge." Shuford v. Bank, supra. 
Taking the eridence in the light most favorable to plaintiffs, J. W. 

Council was in charge of the f a rm and impliedly represented and acted 
for his coplaintiffs in the handling of the transaction with the defendant 
Land Bank. H i s  testimony and letters clearly indicate that, while a t  
the time of the sale he hoped to raise money from the sale of crops to 
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pay  on t h e  notes and  to redeem the  fnrm, he  failed to realize on t h a t  
llol~c, and abandoned thc itlea of redeeming it .  I n  his letters of 7 
S o r e i n h e r  a n d  7 Dcre~nlwr ,  1931, lie gives expression to the  hopelessness 
of the situation, ant1 rerogni7cs t h e  r ight  of the  Land  Bank  to sell the  
fa rm.  H e  then oct :11)out t o  rent ,  a n d  illability to  agree on terms of 
rc111tal p r e ~ e n t c d  h i m  r rn t ing  the  f a r m  f o r  the year  1932-a recognition 
of tit le i n  t h r  1,and Bank.  T h e  language i n  the  letter of 1 7  Sovember,  
1933, ('I a m  intereqtcd i n  l)lc!/ing f n r ) , ~  bacX, e l f h c r  me or my sister." is  
pertinent.  

-111 t h i ~  manifests s11~11 conduct a'  no^ makes fraudulent  their  asser- 
tion of a n y  right to  1l:rve the sale as  made declared void and  set aside. 
B y  such conduct t h y  a re  c ' topp~tl  t o  main ta in  thiq action. S h u f o r d  21. 

Utrr~k, supra .  TI i (y  must  qettle on the baii3 of sale made. 
W l ~ e r e  i n  a mortgage deed p o n e r  of sale is  granted,  without desig- 

na t ing  place of snl(8, the mortgngce is ~ e s t e d  with s o t n d  discretion to 
selert the place of .ale qo a ?  to c o n v r \ c  and promote t le interest of all  
the  parties. C'lnrX 1%. I Iomes ,  IS9 N. C'., 703, 125  S. I:., 20. H e r e  the  
mortgagee selectctl the courtliouec~ door i n  the county seat of the  county 
i n  nllicll the  l and  i s  situated-the usual  place for  l lol l inp public l and  
sales. 1 r 1  doing so there is  n o  abuse of discretion. 

T h e  judgment below is 
SfErmed. 

BARSHILL, J., took n o  p a r t  ill the  consideration or decision of thi.; 
case. 

LU3IRERJIEN'S MUTUAL CASUALTY COMPAXY, a COIZPORATIOS, r .  J. C. 
DELOZIER axo EYELYN THELMA T\I7EI;D. 

(Filed 13 April, 1938.) 

1. Insurance § 50-Insurer is bound to defend action when the allegations 
bring it within class of action3 insurer agrees to defend. 

The policy in suit bound insurer to tlcfeild any action for damages 
against insured founded upon alleged negligent d r i ~ i n g  by insurcd, 
whether groundless. false or fraudulent. Action was instituted by a 
third person against insured alleging damages resul t~ng from insured's 
negligent driving. Insurer obtnined a statement from ~nsured that a t  the 
time of the accident insured's son, who was under fifteen years of age. 
was driving. The policy proridctl that insurer should not be liable if 
the car insured was being driven by a person under legal age. H e l d :  The 
action aq coiiititutc~tl alleged negligent tlriring on the part of insuretl, 
Ibringing tlic :rction squarrly within the proricion\ of the  p o l i c ~  reqniriug 
insurer to defend same. 
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2. Same: Injunctions 8 1-Insurer may not enjoin third person from 
prosecuting suit while it litigates its contractual obligation to defend 
same. 

Action mas instituted against insured to recover for negligent injury 
resulting from an automobile accident. Insurer instituted proceedings 
under the Declaratory Judgment Act to determine whether it was bound 
by its policy to defend the suit, and insurer sought to enjoin the prosecu- 
tion of the suit pending the determination of its liability. Held: The 
injured third person is not interested in the present controversy between 
insured and insurer as to insurer's obligation to defend the suit, and 
insurer may not interfere with her right to as expeditions a trial as the 
docket will permit, and insurer is not entitled to the restraining order 
prayed for. 

APPEAL by plaintiff from Johnston, J., at November Term, 1937, of 
BCK-COXBE. Affirmed. 

This is a proceeding under the Declaratory Judgment Act, in which 
the plaintiff seeks to have the rights, status, and legal relations as be- 
t\{-een it and the defendant J. C. DeLozier under an automobile liability 
policy determined and declared. 

The plaintiff issued and delivered to the defendant J. C. DeLozier a 
personal injury and property damage policy covering a Studebaker 
sedan automobile for the period from 30 May, 1937, to 30 Nay,  1939. 
The policy obligated the plaintiff to pay on behalf of the insured all 
sums which the insured shall become obligated to pay by reason of the 
liability imposed upon him by law, for damages, including damages for 
care and loss of services, because of bodily injury, including death a t  
any tin10 resulting therefrom, or because of injuries to or destruction 
of property sustained by any person or persons, caused by accident and 
arising out of the oxnership, maintenance or use of the automobile 
within the limits stipulated in the policy. The policy likewise obligated 
the plaintiff to defend in the name and behalf of the defendant any suit 
against the insured alleging such in jury  or destruction and seeking dam- 
ages on account thereof, even if such suit is groundless, false or fraudu- 
lent. 

The policy contains certain noncoverage clauses, including one which 
provides that the policy does not apply while the automobile is operated 
by any person under the age of fourteen years, or by any person in vio- 
lation of any state, Federal, or provincial law as to age applicable to 
such person or to his occupation, or by any person in  any prearranged 
race or competitive speed test. 

On or about 26 July,  1937, the automobile described in the policy 
was involved in  a collision resulting in  certain personal injuries to the 
defendant Evelyn Thelma Tweed and damage to her automobile. There- 
after the said Evelyn Thelma Tweed instituted an  action in the general 
county court of Buncombe County against the defendant J. C. DeLozier 
to recover compensation for such injury and damage. The complaint 
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in said action alleges that  a t  the time of said accident the Studebaker 
automobile described in the liability policy n as being operated by the 
defendant J. C. DeLozier. 

Tho plaintiff, in corripliance with itq duty under the policy, inresti- 
gated said accident, and in the course of snch inrestipiltion procured a 
statement from the dcfeudant J. C. DeLozier, in ~vliicll said defendant 
stated that  the automobile a t  the time of the accident was beilig operated 
hy his son, n h o  was fifteen Fears of age 13 Septcmbcr 1937, thus dis- 
closing that  liis son x i s  untlcr fifteen e a r s  of age a t  the time of the 
aecidmt. 

On 24 August, 1937, counsel for the plaintiff nro tc  the defendant 
DeLozier adri i ing that  it n a s  not ol~lipatccl to assume any lixbility 
arising out of the accident bg reason of the age of the ( r iver  of the car, 
and offering to d ~ f e n d  upon the esprcss coi1,lition that  it did not thereby 
waire its right to deny corerage. On  23 A\ugust, 1937, the defendant 
DeLozier replied, stating that  he contendet1 that  his liability arising 
out of the accident war co\ert.d by the policy and that  the t lc fe~~dant  
was obligated to defend the suit i~ist i tuted by tlie dcferldant Tneed, and 
making demand that  the plaintiff defend said suit, but refusing to per- 
mit  such defense wit11 the reserrations requested by the plaintifl. Other 
correspondence passed between tliese p:lrties to  like effwt. On tlic 1:tst 
day of the time within nhich  the defendant D e L o ~ i e r  was permitted 
to answer the complaint of thr. defendant Tweed, plaintiff applied to 
the judge of tlie general county court for an  order e.<tending time to 
filv ansner, nhich  n a s  granted. The defciidaiit DeLozicr tlierenpo~l 
notified the counsel for the plaintiff that, inasmuch a?  the plaintiff had 
appeared ill tlie damage suit action and procurcd an order for an  ex- 
tension of time in wliich to file ansner, lie had releaset1 the attorneys 
lie Iiad t l~eretofow cniployed and looked to tlie plaintiff to dcfe~id smd 
action. 

Thereupon the plaintiff instituted tliic proceeding in the gcneral 
county court of Iluncomlw County, setting fortli i n  liis petition ill some, 

detail the foregoing fact? and attaching tliercto as crhibits copies of 
the letters nllich Iiad passed hetween tlie plaintiff ar7d the drfcndant 
DeLozier, a copy of the con~plaint  filcd h -  tlie defcatlant Tncetl i n  her 
damage suit, and a copy of the statenwmt made h>- the d e f e d n u t  
DeLozier. Plaintiff prayed tlie cxourt : 
"1. That  tlie court proceed ulidcr the Ian of the Statc of S o r t h  Cnro- 

h a ,  cited alitl knnnli as the Uniform 1)eclaratory Judgment - k t .  to 
1x1~s ~ lpon ,  decalare and detcrminc, hy dec1:lratorg judgment, the rights, 
qtatus, and other legal relations of the parties, as well as  upon the co~i-  
t r o ~ e r s y  as set fortli in the foregoing complaint, and particularly to  
tletermine, ulidcr the circumstmces and fact, as they may be found to 
be, nhether or not it is the duty :rnd obligation of tlie said Lumbermen's 



S. C.] SPRISG T E R X ,  1938. 337 

Mutual Casualty Company to proceed, for and on behalf of the said 
J. C. DeLozier, with the defense of the suit wherein the said Evelyn 
Thelma TTI-eed is plaintiff and the said J. C. DeLozier is defendant, 
and to interpret, i n  the light of the facts as they may be found to be, 
the terms and prorisions of the said contract of insurance, and to de- 
clare a i ~ d  tletermine the rights, status, and other legal relations of the 
said Lumbermen's Mutual  Casualty Company under the terms and 
provisjons of said policy of inwrance. 

"2. That  the court make an  order suqpeuding and staying the pro- 
ceedings in the suit of the said E r e l p  Thelma Tweed against tlie said 
J. C. DeLozier and pending in the general county court of Buncombe 
County, S o r t h  Carclina, and ordcring and directiiig that  the said 
I3vek.n Thelma Tweed, as plaintiff therein, and the said J. C. DeLozier, 
as defendant therein, and their respective attorneys, refrain and dcqist 
from proceeding, or attempting to proceed, any further in said action 
until the further orders of the court, and further requiring tlie said 
J. C. DeLozier and the said Evelyn Thelma Tweed, defendants herein, 
to appear and S ~ O W  cause, a t  a time to he fixed by said order, why said 
order staying said further proceedings in said suit shall not be continued 
in effect until the final termination of the rights, status, and legal rela- 
tions of the respective parties as herein prayed for." 

Thc petitiou herein v a s  presented to the judge of the general county 
court and application was made for a temporary stay of tlie suit of 
"Tweed zs. DeLozier," and an order staying said proceedings and noti- 
fying tlie defendnnts to appear and show cause was duly entered. 

On  the return day of said notice, after considering the evidence offered 
by tlie plaintiff, the court contiuued the order staving the proceedings in 
"Tweed c. DeLozier" until tlie further orders of the court, and ordered 
the defendants, their counsel and agents to refrain and desist from pro- 
ceeding or attempting to proceed further in egid action until the further 
orders of the court. The defendant T~veed excepted and appealed to the 
Superior Court. 

When the cause came on to be heard in the court below the judge 
sustained defendant Tweed's Esception S o .  8, which was an  exception 
to the order, and the signing thereof, entered by the general county 
court, and signed an  order vacating and rerersing said order. 

Harkins, V a n  W i n k l e  &2 W a l t o n  for p l a i n f i , f ,  appe l lan f .  
TT'illiams S. Cocke for defe t ldant  Ere ly l~  Thelnza T w e e d ,  appe7lee. 

BARKHILL, J. Was there error in the judgment of tlie court below 
vacating the order entered by the judge of the general county court 
ordering the defendants, their attorneys and agents to refrain from 
prosecuting the action for damages instituted by the defendant Tweed 
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against the defendant DeLozier? This is the only qilestion presented 
and i t  must be answered in the negative. Whether this proceeding is 
maintainable as between the plaintiff and Ihe defendant DeLozier is not 
presented. 

The plaintiff sets out fully the terms of its policy, the conditions 
under which liability attaches, the circumstances under which the plain- 
tiff is required to defend in the name and behalf of the defendant 
DeLozier, and the noncoverage provisions of the policy. The defendant 
DeLozier files no answer. H e  thereby admits the allegations in the 
complaint or petition. 

The defendant Tweed is not interested in the alleged controversy 
between the plaintiff and the defendant DeLozier a3 to whether the 
plaintiff is required to defend an  action instituted against DeLozier 
for damages growing out of an  accident while said defendant's child 
under sixteen years of agc mas operating the automobile. The  defend- 
ant  Tweed in  her action specifically alleges that  the defendant DeLozier 
was operating the automobile a t  the time she sustained her injuries. 
I f  she recovers i t  must be on evidence sustaining he]- allegations. I n  
her present action she cannot recover on proof that  the boy was driving. 

The  plaintiff concedes in its petition that  i t  is its duty to defend an 
action instituted against DeLozier for damages growing out of his 
alleged negligence in  the operation of said automobile, ererl if such suit 
is groundless, false or fraudulnit .  I t  is now called upon to defend an 
action in  which i t  is alleged that  the defendant DeLozier was so negli- 
gent. There can be no controversy as to its duty under the ternls of its 
policy to respond to this call. 

Litigants have the right to an  expeditious trial of lheir causes, in so 
f a r  as the condition of the docket will permit. No cruse appears upon 
the record why this right should be denied to thc defendant Tweed. I f  
the plaintiff desires to have adjudicated the alleged controversy between 
i t  and the defendant as to the duty of the plaintiff to defend an action 
instituted against DeLozier, i n  which i t  is alleged that  his infant  son 
was operating the automobile in violation of law, it may do so. But  
it has no right to delay the defendant Tweed in the lsrosecution of her 
action pending the determination of that  controversy. 

This action presents a novel situation which is u n ~ q u e  in the annals 
of legal procedure, a t  least i n  this State. The  judge of the county court 
orders and directs a litigant and her attorneys to refrain and desist from 
proceeding in  an  action i n  his own court. I n  effect he restrains the 
tr ial  of a cause pending before him. 

Exception No. 8, entered by the defendant Tweed to the judgment 
signed by the judge of the county court, was well taken and the judge 
below properly sustained the same. 

Affirmed. 
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GOLDSTOX SMITH A X D  WIFE, DELLA SMITH, v. A. F. PHILLIPS. 

(Filed 13 April, 1938.) 

Party Walls 8 2-Case held properly submitted to the jury on plaintiffs' 
contention that negligence of defendant caused collapse of party wall. 

Plaintiffs instituted this action to recover damages to their building 
resulting from the collapse of a party wall between plaintiffs' and defend- 
ant's property. Plaintiff alleged and offered evidence tending to show 
that after the destruction of defendant's building by fire, defendant in 
reconstructing same, was guilty of negligence in  digging the foundations 
two feet below the base of the party wall a t  a time when the soil was 
soggy from rain and long exposure, causing the collapse of the wall. 
Defendant denied the allegations of negligence and alleged contributory 
negligence and estoppel, and offered evidence in support of his conten- 
tions. H e l d :  The conflicting evidence was properly submitted to the jury 
on the questions of negligence, contributory negligence and estoppel, and 
judgment in plaintiffs' favor on the verdict is  without error. 

APPEAL by defendant f r o m  Clem~nt ,  J . ,  and  a jury, a t  Xorember  
Regular  Term, 1937, of WILKES. SO error. 

T h i s  is  a civil action f o r  actionable negligence brought  by  plaintiffs 
against defendant, alleging damage. 

T h e  complaint of plaintiffs,  i n  par t ,  is as  fol lou~s:  
"2. T h a t  the plaintiffs are, and  h a r e  been prior  to  and  since 30 De- 

cember, 1919, the owners and  i n  possession of Lot  No.  8 i n  Block No. 
45, as  shown on the  m a p  of the town of S o r t h  Wilkesboro, and the  
defendant is the owner and  i n  possession of, and  has  been prior  to and 
since 30 December, 1919, the  owner of Lot KO. 7 i n  Block No.  45, as  
shown on the m a p  of the town ~f K o r t h  Wilkesboro. 

"3. T h a t  on 30 December, 1919, the plaintiffs a n d  the defendant 
entered into a p a r t y  mall agreement, which was properly executed by 
al l  the  parties and recorded i n  the office of t h e  register of deeds of 
Wilkes County on  1 3  J a n u a r y ,  1920, i n  Book 111, page 106, which 
contract a s  recorded is made a p a r t  of th i s  complaint.  

"4. T h a t  on 30 December, 1910, both the lot of the plaintiffs and  
the lot of t h e  defendant  were vacant  and  undeveloped. 

"5. T h a t  immediately a f te r  the execution of the  p a r t y  wall agreement 
referred to i n  t h e  preceding paragraph ,  t h e  defendant A. F. Phil l ips  
proceeded t o  construct said p a r t y  wall i n  connection wi th  a building on 
h i s  own Lot  K O .  7, Block No.  45, said wall being 70 feet long and two 
stories high.  T h a t  said wall was built  according to the  contract by 
A. F. Phil l ips ,  h e  being the  sole judge of the depth t h a t  said wall was 
placed i n  the ground,  without a n y  suggestion, supervision, o r  knowledge 
of the  plaintiffs except such as  they saw i n  passing backward and 
forward. 
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"6. Tliat ahont three years after the defendant ha11 completed said 
party IT all the plaintiffs, pursual~t  to said party mall a~;reemcnt, paid to 
the said defendant A. F. Pliillil)s thc sum of $500.00 and constructcd 
their brivk 1)uilding on their saicl lot, c o ~ e r i n g  the entire lot from the 
front on the neqt side of Tenth back the ontire d is tawe of 70 feet mu1 
t n o  stories high, \\it11 S-foot basement, said building being constructed 
of brick and io  arranged that  i t  cons t i tu td  the residence of tlie plain- 
tiffs a ~ d  :t store room on the groutd  floor f ro~ i t ing  on Tenth Street. 

"7. T1i:lt the building of the plaintiffs nab l)ropcrlg attached to said 
])arty n:lll, the plaintiffq har ing  a basenlent eight f1.d deep and thca 
defendant's basement being ten feet deep, thereby n1:~king the base of 
plaintiffs' b:lscmcnt two perpendicular feet abol e the base of saicl party 
wall. That  t v o  of the flues in the party wall were used by the plain- 
tiffs, pursuant to the said party wall agrc,emelit, as :L part of the con- 
strurtion of the plaintiffs7 buildillg. 

" 9 .  That  some two or three ycarq after the  plaintiff^ constructed 
tlleir buililing to  said party wall the drfendant's bilildilig T \ ~ S  com- 
pletcly destroyed 1)y fire, leal-ivg t l ~ e  de fenda~~ t ' s  hasement open mid 
unshcltcred from the w a t h r r  for scwral  pears, permitting the rain 
watcr and na tc r  from snows and ice to  stand in said basen~ent until i t  
sank, making tlie earth under snit1 party pall  and open basement netter  
and softer than i t  u ouId have bee11 had it been undeveloped naked earth, 
the said basement being clay and uuprotected hy natural top soil. 

"9. That  some time during April, 1935, the defendant began the re- 
construction of his building by negligcnf1,v sinking his said bnwment 
the distance of four pcrpnidicular feet below his former basemel~t and 
four feet below tllc baqe~nent of said party wall, the defendant knoning 
at the timo the soggy condition of the clay mld of the dallgcr of l e a ~ i n g  
said party wall to nhicli the lh in t i f fs '  building \\,as attaclied resting 
upon 1 7  inches of soft clay with o d y  thc addit io~ial  support of a base 
eight inches wider than the party wall. That  said cxcaratioil was neqli- 
genily carried on by the dcfcndant during the l p r i l  and May rains, 
~r l i ich  had c>ompletely saturated the earth under said party nall,  and 
negligently and recklessly permitted said party wall ( the support and 
par t  of plaii~tiffs' building) to stand unprotected for :everal weeks uutil 
the rains had softened the clay supports of said wall to such an  cstcnt 
that on 21 May, 1933, without notice or narning,  plaintiffs' building 
and party wall began cracking and g i ~ i n g  way, and within about ten 
minutes said party wall had slid off into the defendant's baseinent and 
had wrecked plaintiff's7 building to the extent that  the plaintiffs were 
forred to abandon it as their residence, and the tenant of plaintiffs' 
store room was forced to abandon the room, thus lea+,ing the plaintiffs7 
huilding gaping from the loss of its support and party wall, and sus- 
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pended on three sides with its joists supports pulled from the opposite 
~vall, thereby leaving plaintiffs' building almost a complete wreck, and 
pulling the building of the plaintiffs, which they had attached to their 
building on their other lot opposite this building, until it  was rent from 
top to bottom in  its front wall fronting Tenth Street, this said building 
being also constructed of brick. 

"10. That  as a result of the negligence of the defendant A. F. Phil-  
lips, hereinbefore set out, plaintiffs were forced to abandon their build- 
ing as a residence, and were forced to rent a residence in which to live, 
which a t  that  time could not be had in  North Wilkesboro or Wilkes- 
boro, and the plaintiffs were unable to rent a residence in  which to 
live, and were unable to rent the store room to their building for a 
period of four and one-half months as to their residence and a period of 
fire and one-half months as to their store room. 

"11. Tha t  the defendant A. F. Phillips admitted his  negligence in 
doing the damage described to  the buildings of the plaintiffs, and under- 
took to restore said damage done the plaintiffs by furnishing to them a 
three-room cabin just across the street from the courthouse in  Wilkes- 
boro, and attempted to restore the damage done the property of the 
plaintiffs i n  such a negligent manner that  he did but little to restore 
plaintiffs' building except such as was necessary to do in the slow and 
faulty construction of his own building, and did without leave or license 
shove the steel beams of his new building through and beyond the center 
of the said party ~va l l  and into that portion of the party wall which 
belonged to the plaintiffs a distance of approximately four inches, thus 
giving him a ground floor space, thus further willfully and negligently 
weakening the building of the plaintiffs, and negligently continued to 
leave the plaintiffs out of the use and benefit of said building for a 
period of from four to five and one-half months. 

"12. That  as a follow-up of the willful and negligent in jury  to the 
property of the plaintiffs, the defendant negligently and willfully mis- 
treated these plaintiffs i n  their persons and in  their property by his  
negligence and negligent indifference to their rights and benefit of their 
property which they were entitled to ;  that  he piddled around with the 
construction of his own property, leaving the plaintiffs i n  his cabin 
cro~vded for a period a b o ~ e  set out, and by his negligence caused the 
plaintiffs' furniture and household goods to be left open to the air, 
minds, and moisture and weather during said time, and out of the use 
of their property; and when he had completed, as he contends, the 
reconstruction of the plaintiffs' property, had done his work in  such a 
faulty, negligent manner that  the plaintiffs' building is yet untrue, not 
level, is sagged and warped and the valls  cracked, which will force the 
plaintiffs to tear down and reconstruct their building. 
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"13. That  by reason of the negligence and willful acts and conduct 
of the defendant A. F. Phillips, as hereil~before set cut, the plaintiffs 
have been damaged in the sum of $8,695," and demand judgment for 
same. 

The defendaiit admitted the 211d, 3rd) and 4th paragraphs of the 
above complaint and denied ncgligence alid the other material allega- 
tions of the complaint and set up  estoppel, contributorv negligence, and 
counterclaim. 

The issues subn~it ted to the jury and their answers thereto were as 
foIloJvs : 

"1. Did the defendant, either througll himself o .  his employees, 
wrongfully and negligently dig and escavate the earth so near the wall 
between the plaintiffs and defendant that  it  gave way and fell, as alleged 
in the complaint ? ,111s. : 'Yes.' 

"2 .  I f  so, did the plaintiffs by their want of due care contribute to 
tho in ju ry?  Ans. : '90.' 

"3. What damages, if any, are plaintiffs entitled lo recover of the 
tlclfendant ? Arm : '$2,000.' 

"4. T h a t  amount, if any, is defendant entitled to recover of plain- 
tiffs on defendant's counterclaim, as alleged in the ansver ? Ans. : 
'None.' " 

Judgment was rendered on the verdict. 
The defendant made numerous exceptions and assignments of error 

and appealed to the Supreme Court. The material ones will be con- 
sidered in the opinion. 

Citas.  G .  G i l r ea ih  a n d  l ' r i cc t l e  d. IZolskouser for p lo in f i f l s .  
J o n e s  d U r o u x  and  Bozcie cC. B o w i e  for de f endan t .  

CI,AHK~OX, J. At the close of plaintiffs' evidence and a t  the close of 
all the evidence the defendant made motions in the court below for 
judgnlent as i n  case of nonsuit. C. S., 567. These motions were over- 
ruled, and in this we can see no error. Plaintiffs' evidence fully sus- 
tained the allegations in the complaint and defendant's evidence m s  to 
the contrary. The jury found the issues, fel~tr'ered by d e f e n d a n t  and 
submitted to the jury by the court belolv, i n  favor of plaintiffs. 

The court below gaue, nit11 a few exceptions in which we see no error, 
long and carefully prepared prayers for special instructions requested 
by defendant. We see no error in allowing and excluding certain evi- 
dence in the trial. We see no prejudicial error in the court's instruc- 
tion on the measure of damages or otherwise. The  questions of con- 
tributory negligence and estoppel were for the jury to determine and 
not the court. 
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T h e  present action is i n  m a n y  respects s imilar  to  t h a t  of Hnmmond 
v. S c h i f ,  100  N. C., 161. T h e  facts  and  issues a r e  similar.  Davis v. 
Summerfield, 1 3 1  N .  C., 352;  S. c., 133 N. C., 325. 

O n  the  ent i re  record we see n o  prejudicial or reversible error .  
N o  error .  

MYRTLE I .  SMITH v. GREENSBORO J O I S T  STOCK LAND BANK, S. B. 
FOSTER, HOME ISSURASCE & REALTY COMPANY, H. A. JOHNSOS 
AND WIFE, J. HUBERT DICKINSOS AXD WIFE, WILLIE  ALBRITTOS 
DICKIKSOX, WALTON 77'. SMITH ASD WIFE, MRS. WALTOS TI'. 
SMITH. 

(Filed 13 April, 1938.) 

1. Mortgages 8 35a- 
When the mortgagee purchases a t  the foreclosure sale, either directly or 

by agent, the sale is not void but voidable, and ordinarily may be avoided 
only by the mortgagor or his heirs and assigns. 

2.  mortgages 5 39d-Mortgagor must  elect between suit to  set aside sale 
and  action for  damages for wrongful foreclosure. 

When a mortgagee purchases the property a t  the foreclosure sale, either 
directly or by agent, the mortgagor, if he does not elect to ratify the sale 
and accept the proceeds, may treat the sale a s  a nullity and have i t  set 
aside, or sue the mortgagee for wrongful foreclosure and hold it liable 
for the true worth of the property, but the mortgagor must make his 
election between the two remedies, since they are inconsistent, one being 
a disaffirmance of the sale, and the other being for the recovery of dam- 
ages while permitting the sale to stand. 

3. Pleadings 8 5  2, 16-Action to set aside foreclosure sale is  improperly 
joined with action for  damages for  wrongful foreclosure. 

An action against the mortgagee and his transferees to set aside a 
foreclosure sale on the ground that the sale was voidable for that the 
mortgagee bid in the property, is improperly joined with an action against 
the mortgagee, in the event the transferees should be found to be inno- 
cent purchasers for value, for damages for wrongful foreclosure, since 
all the parties are  necessary only in the first cause of action and in the 
second action only the mortgagee is affected. C. S., 507. 

4. Pleadings 8 16- 
When there is a misjoinder of both parties and causes of action, the 

action is properly dismissed upon demurrer interposed upon this ground. 

APPEAL by  defendants f r o m  Spears, J., a t  September-October Term,  
1937, of JOHKSTOR. 

Civil action t o  set aside deeds under  foreclosure sale made t o  mort- 
gagee through i ts  agent, and subsequent deeds allegedly taken by  grantees 
with notice, t o  recover t h e  l ands  and  f o r  a n  accounting f o r  rents  and  
benefits; and, i n  t h e  event i t  should be decided by the  court  t h a t  the  
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s u b s ( ~ ~ u e n t  granters are innocent purchasers for ralue, to recover of 
tlir mortgagee and its agent, the bidder at the sale, tlie ralue of the land 
1e.q tho niortgage i~l(lel)tediiess. 

Fo r  a first CRUie of action the cornplai~it allrgr.; that  : I n  1026, to 
secure the payment of a loan obtained fro111 the Greenchoro Joint  Stock 
Land Bank, plaintiff excutcd  and delivered to the said bmik a mort- 
gage dced. rihich is duly registered, conreyi~lg 394.01 acres of land 
situated in Joliiirto~i County. This mortgage deed nar foreclosed by the 
eserciso of the powcr of sale therein contained, and the 1;1nds vere  ?old 
a t  the co11rthou~e door in  said county on 1 0  F e b r u a r ~ ,  1934. The de- 
fe~idant  S. D. Foster n a s  decolarrd to be the highest bidder a t  $12.000. 
011 2 March, 1934, ~mrsuan t  to mcli sale, mid Land Bank conveyed the 
lands to said Foster by deed, nhicll n a i  duly registered on 1 2  Xarcli,  
1034. On the date last named Foster, for recited coniideration of 
$10.00, conreyed the lands to said L a ~ i d  Bank hg deed, whicli was duly 
registered on 1.2 March, 1034. On 18 Decrmher, 1934, said Land Bank, 
for recited consideration of $10.00 and other raluahlc considerations, 
allegcd to be approximately $12.000, conr eyed the land.. to tllc defend- 
ant  Home I~isurancc  & Realty Co. by deed, which is duly registered. 
I n  January ,  1935, said IIome Insurance k Realty Co. conrcyed all of 
tho lands in three separate portions to defendants: (1) 11. ,I. Johnso11 
and wife for consideration of $G,000; ( 2 )  J. Hubel t  Dicki~iqon and 
wife, Willie ,\lbritton Dickinsor~, for $6,000, and (3)  TTTalton TIT. 
Smith awl wife for $5,000, by respectirr deeds n l i i h  are duly reg- 
istered. 

The plaintiff in said first cause further alleges that the foreclosure 
sale is void in  tliat the mortgagc deed contained no poner of sale suffi- 
cient to  va r ran t  the foreclosure for that  it failed to designate the p l a c ~  
of sale; and, furtller, that the plncllaser, S. B. Foqter, a t  the time of the 
 ale, occupied a fiduciary relatioi~sliip w i ~ h  the defentlant Lmid Bank 
and was acting as its agent in purchasing the property; that  in effwt 
the Land Bank purchased the property a t  its o ~ i ~  sale, indirectly 
tlirougl1 its agent; tliat the defe~itlant Home Insurnrce & Realty Co. 
arld its said grantees respectirely took title to tlie said lands with notice 
of thc allcgetl defects in tlie mortgagc and in tlie f o  w l w u r e  sale, of 
the caircmnstances unclcr nliich tlie Land Bank "pretended to sell and 
c o n ~ e y  tlie property to S. 13. Foster, its agent, and the record title 
u-liicll rendered said sale illegal and void"; tha t  all sitid grantees took 
title subject to plaintiff's equitx of redemption; "th:lt the said lands 
are i i o ~  no r th  lilore than tlle sun1 of $27,500," and that  the annual 
rental T alue is $1.500. 

I n  the second cause of action the plaintiff alleges ths t  in the went  it 
should he decided by the court that  tlie defe~idant Home Insurance & 
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Realty Co. and its grantees are innocent purchasers for value, then the 
plaintiff has been damaged and is entitled to recover of the defendants 
Greensboro Join t  Stock Land Bank and S. B. Foster the sum of $12,500. 

Defendants, Greensboro Join t  Stock Land Bank and S. B. Foster, 
demur to the complaint for that  there is misjoinder of causes of action. 
The  defendants, H. A. Johnson and wife, J .  Hubert  Dickinson and 
wife, and Walton W. Smith and wife, demur to the complaint for that  
there is misjoinder both of causes of action and of parties. 

The court below entered judgment overruling demurrer, from which 
defendants appealed to the Supreme Court and assigned error. 

TT'.  J .  Hooks for plaintiff, appellee. 
Arch T .  Allen and XcLean, & Stacy for defendants, Greensboro Joint 

Stock Land Bank and S .  B. Fosfer. 
TIrellons & Poo7e for defendanfs I f .  A.  Johnson, Xrs .  H.  A .  Johnson, 

J .  Hubert Dickinson, Tt'illic '4lbrif fon Dickinson, Walton TI' .  Smith,  
and Mrs. ll'alfon lt'. Smith. 

WINBORSE, J. The demurrers presented on this record raise this 
question: Can a mortgagor unite in a complaint both a cause of action 
against the mortgagee and its subsequent grantees to set aside fore- 
closure sale under the mortgage a t  which the mortgagee becomes the 
purchaser, and deeds subsequently executed to purchasers with notice. 
and a cause of action against the mortgagee for damages resulting from 
such foreclosure sale? The decisions of this Court say "So." 

The uniform decisions of this Court hold that  "Where a mortgagee 
of lands purchases a t  his own sale, directly or by an agent, though he 
may convey to the agent and have the latter reconrey to him, the effect 
is to vest the legal estate in the mortgagee in the same plight and con- 
dition RS he held i t  under the mortgage, subject to the right of the 
mortgagor to redeem," A m r i f f  L?.  El l io f f ,  109 K. C., 560, 138 S.  E., 785, 
unless in some way he releases or loses that  equity. . . . The sale 
by the mortgagee is not roid, but only voidable, and, ordinarily, can be 
aroided only by the mortgagor or his heirs and assigns. Joyner v. 
Farmer, 78 N. C., 196; lT7hitehead r .  Whitehursf, 108 11;. C., 459, 13  
S. E., 166; A l v c ~ i f l  v .  Ell iof f ,  supra; Shuford v. Bank, 207 S .  C., 428, 
177 S. E., 405; Dacis v. Doggeff, 212 S. C., 589, 194 S .  E. ,  288. 

I f  the facts be true as alleged, i t  is open to plaintiff, mortgagor, (1) 
"to rat ify the sale and accept the proceeds or settle on that  basis," or 
( 2 )  to pursue one of two remedies: ( a )  She "may treat the sale as a 
nullity and have it set aside." This she seeks to  do in the first cause of 
action; or (b) ,  acting in repudiation of the sale, she may sue the mort- 
gagee for the w o n g  done in  making such a sale, and hold it liable for 
the true worth of the property. This  she seeks to do in her second cause 
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of action. Froncberger I? .  Lewis ,  70 N. C., 436, a i d  79 S. C., 426; 
Brothers  v. Rrofhers ,  42 N .  C., 150;  P n f f o n  7'. T h o m p s o n ,  55 N .  C., 235; 
1lr11ner C. Thrcndgi l l ,  SS K. C., 361; Burne t t  c. S u p p l ~ p  Co., 180 N .  C., 
117, 104 S.  E., 137. 

I n  tlie first remedy plaintiff disaffirms tlie sale, and in  the second, 
wliile acting in repndiation of it as unlanful, she permits i t  to stand. 
The two causes are, therefore, ineonsisteut. PlaintiT cannot a t  the 
same time enjoy both. 

I n  X a c h i n e  Co. c .  Ozr~inys. 140 N .  C., 503, 53 S. E., 345, quotirig 
from 7 Ene.  PI.  & Prac., 366, it is said in  p a r t :  T o  suitor is allowed 
to invoke the aid of the courts upon coritr:tdictory principles of redress 
upou one and the same line of facts." 

I n  Lanier  v. Lbr.  Co., 177 N .  C., 200, 98 S. E., 593, Jefferson Lanier, 
after conveying the land in qwstion to plaintiff, then a minor, and 
before the registration of deed to plaintiff hold and conreyed the timber 
to Blades Lumber Co., which thereafter sold and conveycd same to Roper 
Lumber Co. Speaking for tlie Court, ,lllen, J., said : "The two causes of 
action alleged in the coniplairit, one against the Roper Lumber Co. to set 
aside tlie tiecds uiidcr which i t  claims and to recover damages for cut- 
ting the timber on the land, and the otliw against t ie administrator 
and heirs of Jefferson Lanicr to recover tlie purchafe money of tlie 
laud, a rc  inconsistent and cannot he prosecuted a t  the same time, as one 
repudiates tlie deed executed to tlie Blades Lumber Co. and the other 
affirms it." 

111 the case of LyXcs c. Grocc, 201 N .  C.,  254, 1.30 S. E., 360, speaking 
for the Court, S f n c y ,  C. J., said : "Can a plaintiff unite in the same 
complaint ail action for the rcsris4on of a contract and one for its 
breach? Tlie decisions are to thc cffcct that  he may not, as this ~ r o u l d  
be to deny and affirm tlic coiltract a t  the same tinie-'to blov hot and 
cold in  the same breath.' The rights are opposed alld the remedies are 
iriconsistent," citing nunlerous cascs. 

Tlie causes of nctiou that  may bc joiiled are clacsificd in C. S., 507, 
nliich providcb: "But the causes of action so united must all belong 
to o m  of thew claescs, and, except in actioiis for foreclosure of mort- 
gage, inust affect all the parties to the action." Roberts  7,. Xfq. Co., 181 
S. C'.. 204, 106 S. E., 664 ;  BunX 1 . .  alnge l r~ ,  103 S. C., 576, 1 3 i  S .  E., 
705 ; Sass t~r  1 ' .  Ilullard, 109 S. ('., 562, 155 S. E., 248;  Wilkesboro v. 
Jortltrn, 212 N. C., 197, 193 S. E., 155. 

I n  the case a t  liand tlie first cause of action affects all of the dcfend- 
ants. Tlie second affects only tlie defendant Land Bank. Helice there 
is misjoinder of parties. 

I t  is well settled that when there is a misjoilider, both of parties and 
of causes of actioll, and a dcrnurrcr is interposed on this ground, the 
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demurrer  should 1)e sustained and  the  action dismissed. Cromart ie  I * .  

Parker,  1 2 1  N .  C., 198, 28 S. E., 297;  X o r f o n  I ? .  T e l .  Co., 130 S.  C., 
299, 41  S. E., 454;  T h i g p e n  v. Cot ton  X i l l s ,  1 5 1  N. C., 97, 65 S. E., 
750;  Campbell v. Power Co., 166 S. C., 458, 52 S. E., 542;  Roberts V. 
N f g .  Co., supra;  Shore v. I lo l t ,  185 N .  C., 312, 117  S. E., 165; I larrison 
v. Trans i t  Co., 192 N. C., 545, 135 S. E., 460;  B a n k  v. dnge lo ,  supra;  
Sasser v. Bzrllard, supra;  TT'ilkesboro v. Jordan,  supra. 

Counsel f o r  plaintiffs rely upon Council v. Land B a n k ,  211 K. C., 
262, 180 S. E., 777. Reference t o  t h a t  case, however, discloses t h a t  the  
L a n d  B a n k  answered, and  only defendants Blount, who claimed to be 
innocent purchasers, demurred on the  ground &at  the complaint did 
not s ta te  facts  sufficient to  constitute cause of action against them. T h e  
question of misjoinder of par t ies  and  of causes of action was not pre- 
sented. 

W e  hold t h a t  there i s  misjoinder both of causes of action and  of 
parties, and  the  demurrer  should be sustained and  t h e  action dismissed. 
Therefore t h e  judgment below is  

Reversed. 

CLAUDE L. BROW'S v. ROSA HOOKER BROWK. 

(Filed 13 Aprii, 1938.) 

1. Actions § 4- 
d pnrty may not maintain an action founded upon or growing out of his 

own wrongful or unlawful act. 
2. Statutes 3 5a- 

While all questions of public policy are  for the determination of the 
Legislature, a statute mill not be construed to alter established principles 
of public policy founded on good morals, unless such intent is clearly and 
unequivocally expressed in the stntutc. 

3. Divorce 3 Pa-Husband unlawfully abandoning wife is not entitled to 
divorce on ground of two years separation under ch. 100, Public Laws 
1937. 

Plaintiff instituted this action for divorce on the ground of two years 
separation under the provisions of ch. 100, Public Laws of 1937, which 
reenacted, with certain changes, C .  S., 1659-8. The jury found from the 
evidence that the separation was caused by the unlawful act of plaintiff in 
abandoning his wife. Held: Plaintiff is not entitled to decree of divorce, 
Reynolds v. Reynolds, 208 N. C., 428, interpreting the provisions of the 
acts of 1933 and 1931, which were reEnacted by ch. 100, Public Laws of 
1937, being controlling. 
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4. Statutes 11- 

When a statute is repealed by a later statute which rt+nacts all or some 
of its provisions, the portions of the original statute which are resnacted 
continue in force without interruption. 

5. Statutes § 5a- 
Where a statute is repealed by a later act which re12nacts all or some 

of its provisions, it  Fill be presumed that the provisions resnacted were 
written with regard to the decisions interpreting the same language in 
the former act, and such decisions control in interpreting the same lan- 
guage in the later act. 

APPEAL by plaintiff from Grady, J., at February Term, 1935, of 
LEXOIR. N o  error. 

This is an  action for divorce under provisions of ch. 100, P. L. 1937, 
i n  which the plaintiff makes the necessary allegations, including the 
allegation of two years' separation. 

The  defendant, answering, admitted that  the plaintiff had been a 
resident of the State of North ('arolina for a period of one year, and 
that  the plaintiff and defendant had lived separate and apart  for  a 
period of two years. B y  way of further answer and plea in bar the 
defendant further alleged tha t  the plaintiif wrong full^, and unlawfully 
abandoned the defendant and his  t ~ v o  children and ~wo~ig fu l ly ,  unlaw- 
fully and nillfullv thereafter refused to  render any ,upl)ort to t he~n .  
At  the hearing the evidence tended to show tliat the plaintiff had been 
indicted and convicted of the crime of abandonment and n o ~ ~ s u p p o r t  
of his x i f e  and his children begottcn of her during co~er tu re .  The evi- 
dence likewise tended to shon- tliat the defendant had inqtituted a n  
action against the plaintiff for  subsistence, and upon due lienring an  
order had becn entered. requiring the plaintiff to malie contribution to 
the support of his wife and children; that thereafter, upon citation. i t  
was found by tlie court that tlie plaintiff had nrongfullv and unlawfully 
abandoned his wife and children; tliat he had contumaciously failed to 
make the payments required a i d  liad becn adjudged in contempt and 
sentenced to prison. 

Issues were submitted to and answered 1y the jury ss follo\vs: 
"1. Were the plaintiff and defendant married as alleged in  the com- 

plaint? A. 'Yes.' 
"2. H a s  the plaintiff resicled in  the State of North Carolina for one 

yea r?  A. 'Yes.' 
"3. H a s  there been a separation of husband and wif'c, and have they 

lived separate and apart  for more than two years? II. 'Yes.' 
"4. H a s  tlie said separation of husband and wife been due to the 

criminal and unlawful acts of the husband, as alleged in the answer? 
A. 'Yes.' " 
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Joe Dawson for plaintiff, appellant. 
J .  B. James for defendant, appellee. 

BARNHILL, J. Courts are governmental agencies created for the ad- 
ministration of justice. From time immemorial i t  has been a recognized 
fundamental policy that  their doors are not t o  be opened to enable one 
to procure an  advantage growing out of or bottomed upon his own 
wrongful or unlawful act. As said by Stacy, C.  J. ,  in Reynolds u. Rey- 
nolds, 208 N. C., 428 : " ' I t  is very generally held-universally, so f a r  as 
we are aware-that an action never lies when a plaintiff must base his 
claim, in  whole or i n  part, on a violation by himself of the criminal or 
penal laws of the State.' Hoke, J., in  LToycl v. R. R., 151 K. C., 536, 
66 S. E., 604. I n  Tl'aite's Actions and Defenses, 1'01. 1, p. 43, the 
principle is broadly stated, as follows: ' S o  principle of law is better 
settled than that  which declares that an  action cannot be maintained 
upon any ground or cause which the law declares to be illegal,' citing 
Davidson v. Lanier, 4 Wallace, 447; Rolfe 7?. Delmar, 7 Rob., SO; S tew  
art v. Lofkrop, 12 Gray, 52;  Ilozcartl z?. Harris, 8 Allen, 2 9 i ;  Penrce c. 
Brooks, L. R. 1 Exch., 213; Smith v. TT'hite, L. R. 1 Eq. Cases, 626. 

"To say that  civil rights, enforceable through the courts, may inure 
to one out of his own ~ i o l a t i o n  of the criminal law. and against the " 
very ~ e r s o n  injured, would bc to blolr- hot and cold in the same breath, 
or, Janus-like, to look in both directions a t  the same time. The law is 
not interested in such double dealing or sleight-of-hand performa~ices; 
i t  sets its face like flint in the opposite direction." 

TThile i t  is  a well-settled rule that  all questions of public policy are 
for the determination of the Lcgislature and not for the courts, i t  will 
not be assumed that  any statute enacted by the Legislature v a s  intended 
to override or depart from principles of i~uhl ic  policy founded on good 
morals unless the language of the statute clearly and unequivocally indi- 
cates such a n  intent. The  courts will not impute to the Legislature 
an  intent that  would be in direct conflict nit11 the very purposes for 
which the courts are created or ~ rou ld  be violative of s&id nublic 
policy or would lead to  manifest illjustice in  the absence of a direct 
declaration to tha t  effect i n  language clear and unmistakable. On the 
contrary, wlienever permissible, the courts v i l l  assume that the Legis- 
lature intended its acts to be consonant with, and not violative of, 
existing public policy and good morals. 

Plaintiff's action is  instituted under C. S., 1659-A as re6nacted by 
ch. 100, P. L. 1937. The  statute was originally enacted in 1931, ch. 
72, P. L. 1931, and read as fol101r.s: "llarriages may be dissolved and 
the parties thereto divorced from the bonds of matrimony, on applica- 
tion of either party, if and when there has been a separation of husband 
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and wife, either under deed of separation or otherwise, and they have 
lived separate and apar t  for fivc years, arid 110 children have been born 
to the marriage, and the plaintifl in the suit for dirort c has resided ill 
the State for that  period." The Legislature of 1033 ;~mcndetl the act 
by striking out the clause "and no cliiltlren have been born to the mar- 
riage." and by reducing the required period of sep:~ration to two years 
and the period of residence to one year. C11. 163, P. L. 1033. 

T l i ~  L~gislat i irc of 1937 further amendcd the statute and rednactcd 
the same, omitting tlie clause "either under deed of scpl ra t io~l  or otlier- 
wise." Thus  i t  appears that  tlie causc of divorce as dofined in ell. 100. 
P. L., 1937, is idelltical with the statute :is origillally enacted, except 
t11:lt the time of q a r a t i o n  has been reduced from fi7ie to t ~ o  yearq, 
tllc period of rcsidcnce from fivc years to one year, and the clauses "and 
no children have been born to tlw marriage." and "eithc~r under deed of 
separation or othcrnisc" are now omitted. 

This being the history of the statute, is  the unlawful aba~~donrne i~ t  of 
tllc tlcfentlm~t and her children by the plaintiff a valid l,lca in bar under 
tlir t11~cisio11 of this C'ourt in R r , ~ p o l d s  1 3 .  R e y ~ l o l d s ,  suprtr ) Under uni- 
rers:rlly acrcptcd rules of c o i ~ s t n i c t i o ~ ~  thii  questiori must be answerctl 
i n  the affirmati~e.  Tlie prevailing ~ i e w  is that  \vllere a statute is rc- 
pealed and all or sonic of i ts  provisioiis arc, a t  tlic same time reenacted 
the reenactment neutralizes the repeal and tlic pro\ isions of the repealed 
act, nhicll are tl~osc rec;nactetl, continue in  force without interruption, 
so that  all rights and liabilities that  h a ~ e  accrued tllei.cunclcr are pre- 
scrretl and may be c~iforced. 2 5  12. C. L., 9:34. The  rule of construction 
appli ,~ablc to acts which rcrise and coilsolidate other acts i i  that  when 
tlw rtwisccl and co~lsolidatcd act ret;i~acts, in the same or substantially 
the s:ime term.;, the pro\ isions of the act or acts so re\ isecl and consoli- 
dated, the r c l i s i o ~ ~  and consolidation shall be taken to 11e a conti~luation 
of tllv f o m ~ c r  act or arts, altllough the former act or acts limp be spe- 
(xially rcpealcd 117 tlic revised and consolidated act, and all rights and 
liabilities undcr tlie former a c t  or acts arc preserved and may he en- 
forcccl. 25 R. C. L., 935. 

LiLenisc, wllcrc the terms used in a statute hare  acyuired a settled 
meaning through judicial interpretation, and the same terms are used 
in n subsequent statute upon the same subject mattt,r, t h y  are to be 
unilerstood in the same sense unless by rlunlifying or esplanatory addi- 
tion the contrary intent of the Legislature is made cle#ir. Such a con- 
struction becomes a part  of the law, as  it is presumed that the Legisla- 
ture in passing the later law knew what the judicial ~.onstruction was 
nhicll had been given to the words of tlie prior reenaclnlent. 2.5 R. C. 
L., 9!)2. 

Tlie language of that portion of the statute which was the subject of 
consideration in Reynolds  v. XeynoltZs, supra,  is itlellticallp the same as 
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used i n  the  1933 and  the 1931 acts. A n d  so i t  follows t h a t  the  interpre- 
ta t ion by this  Cour t  of t h a t  port ion of the s tatute  which was reenacted 
remains authoritative. T h e  1937 reenactment of t h e  s tatute  squarely 
met the  decision of this Cour t  i n  H y d e r  v. H y d e r ,  210 N .  C., 486, by 
s tr iking out  t h e  clause of the  s tatute  on which the  decision was based, 
but  made  no a t tempt  to  override or  negative the  decision i n  Reyno lds  v. 
Reyno lds ,  supra.  T h a t  portion of t h e  s tatute  which has  been construed 
by this Court  having been reenacted i n  identical terms, i t  is conclusively 
presumed t h a t  the  Legislature intended such s tatute  to  h a r e  the  mean- 
ing, force, and  effect theretofore given to  it  b y  judicial construction. 

T h e  unlawful  a n d  wrongful conduct of the  plaintiff constitutes a 
complete bar  t o  h i s  cause of action. 

I n  the  judgment below there is 
N o  error .  

CHARLES E. LINKER, ADMINISTRATOR OF THE ESTATE OF L. B. LINKER, 
DECEASED, V. CHARLES E. LINKER, IXDIVIDUALLY, AKD WIFE, BERTHA 
A. LINKER; BIBE WIDENHOUSE AXD HUSBAKD, E. A. WIDEXHOUSE ; 
KASNIE LEE BARXHARDT AND HUSBAND, L. H. BARNHARDT; J. B. 
LINKER AND WIFE, JEWEL LINKER; PEARL LINKER HARRIS; 
ROBERT L. LINKER AND WIFE, FAY L I S K E R ;  HELEN G. RITCHIE 
AXD H ~ ~ B A X D .  E. S. RITCHIE ; REALTY PURCHASE CORPORATION ; 
EFIRD'S DEPARTMENT STORE, ISC. ; C. F. LITTLE ; SOUTHERN 
COTTOX OIL COBIPANY, A CORPORATION; BUCKEYE COTTON OIL 
CONPASY, A CORPORATION; W. A. NEWELL; E. L. MORRISON, TRADING 
AS E. L. JlORRISON LUhlBER COJIPAXY; MRS. LOU A. TEETER, 
AD~NISTRATRIX O F  THE ESTATE OF BI. F. TEETER, DECEASED, A N D  C. S. 
JIcCURDT. 

(Filed 13 April, 1038.) 

1. Executors and  Administrators § 5: Descent and Distribution 5 1- 
Upon the death of a person intestate his personal estate vests in his 

administrator and his lands descend to his heirs, subject to be sold only 
if the personalty is insufficient to pay debts of the estate, and the lnncls 
a re  riot an asset of the estate until sold and the proceeds receired by the 
administrator. 

2. Executors and  Administrators § 13a- 
An aclministrator may sell lands of the estate only if the personalty is 

insufficient to pay debts of the estate, C. S., 74. 

3. Executors and Administrators § 13d- 
Where land is sold to make assets to pay debts of the estate, so much 

of the proceeds of sale a s  is necessary to pay debts of the estate, is to be 
treated a s  personal assets, C. S., 55, but the surplus goes to the heirs as  
realty in the same manner as  if the sale had not been had. C. S., 56. 
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4. Same: Descent and Distribution 5 l2--Administrator may not hold 
heir's share in surplus from sale to  make assets to pay heir's debt to 
the estate. 

Where lands are sold to make assets to pay debts, and a surplus remains 
in the hmlds of tlie administrator, the administrator is not entitled to 
hold the share of an heir in the fund to pay a debt, which is not nn 
advancemcnt, due the estate by the heir, since the heir's right to his share 
in the surplus is the same as though the land had not been sold. C. S., 56. 

3. Descent and Distribution 5 1P- 

When an heir is entitled to a share in the su rp l~  s remaining after 
sale of lands to malie assets to pay debts, judgment creditors of the heir 
whose judgments were dock~ted prior to the death of the ancestor are 
entitled to pro rnta payment out of the heir's share. 

6. Judgments 5 19d7Judgment creditors are entitled to share pro rata in 
property acquired by debtor subsequent to docketing of judgments. 

When an heir acquires land or property to be t r e a t d  as realty snbse- 
quent to the docketing of the several judgments against him, the judgment 
creditors are not entitled to priority in accordance with the date of the 
cloclirting of their respective judgments, but are entit11.d only to npplica- 
tion of tlie ~roper ty  to the jndgments pro rnta. C. S., 614. 

AITEAI, by plaintiff and by defendant, Mrs. Lou A. Teeter, Adminis- 
tratr is .  from R O I ~ S S P ~ U ,  J. ,  at October Term, 1937, of Cabarrus. 

Spccinl proceeding to sell land t o  rnakc assets to pay debts, in which 
plaintiff and judgme~lt creditors of one of the heirs of intestate contro- 
vert diqposition of s ~ w h  heir's share of surplus funds. 

Thc  parties ngrce to facts substantially as follows: C'liarles E. Linker 
is duly qualified as administrator of L. 13. Linker, dcccased, who died in- 
testate, possessed and seized of both persond and real property in Cabar- 
rus C'ounty, and leaving his son, J. B. Linker, and six 3thers as his only 
distributees a d  heirs a t  law. On the date of the deatl- of L. B. Linker, 
his son, J. B. Linker, was indebted to him in the sum of $5,199.07-an 
"unsecured indrbtrdncss. and not adrancenwnts." On said date there were 
jndgments against J. B. Linker in  f a ro r  of %I. F. Teetw, TV. A. Newell, 
Buckeye Cotton Oil Co., Standard Oil Co., Southern Cotton Oil Co., 
C. I;'. Little, and Efird's Department Store, respectively, i n  various 
arnonnts, duly docketed in Cabarrus County in  priority of time in the 
order nainetl-that of 31. F. Teetcr having been docketed first. 31. F. 
Teeter is now dcacl and Mrs. Lou ,I. Teetcr is the administratrix of his  
estate. Tliere being an  i i~snff ic i rnc~ of personal property to pay the 
debts of the estate of 1,. 13. Linkcr, the plaintiff instituted this special 
proceeding to sell the land of which L. B. Linker died seized in Cabarrus 
County to make assets to  pay debts, and same was duly sold. After 
applying the proceeds to the payment of the debts there remained a 
surplur of $463.47 for each of tlic seven heirs a t  law. With  reference 
to the J. B. Linker sliare, it  being agreed that  he is a nonresident, the 
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parties contend: (1) Plaintiff. as administrator of L. B. Linker, con- 
tends that  he has and should exercise the right to retain that share to 
apply on the indebtedness due by J. B. Linker to his father, the intes- 
tate;  ( 2 )  Mrs. Lou *I. Teeter, administratris of M. F. Teeter, deceased, 
contends that  the whole amount should be applied to the judgment of 
X. F. Teeter against J. B. Linker, and (3)  TiT. A .  Sewell  and the other 
judgment creditors contend that  the whole amount should be distributed 
pro ra ta  among and in proportion to the amounts due to all judgment 
creditors TI-hose judgments were docketed against J. B. Linker at the 
date of the death of L. 13. Linker, i r respect i~e  of priorities in date of 
docketing. 

From judgment directing the distribution of the fund in accordance 
with the third contention the plaintiff, adnlinistrator of L. B. Linker, 
deceased, and the defendant, Nrs .  Lou A. Teeter, atln~inistratrix of 
M. F. Teeter, deceased, each appeals to the Supreme Court and assigns 
error. 

. lrnli ield,  S h e r r i n  R. B a r n h a r d t  for p l a i n t i f ,  appe l lan t .  
1V. S. Bog le  for X r s .  L o u  A.  T e e t e r ,  de fenclanf ,  appe l lan t .  
11. S. W i l l i a m s  for IT'. A.  S e w e l l ,  de f endan t ,  rrppellec. 

WISBORSE. J. Upon the facts as stated these questione, arise: 
1. Whcre there is a surplus of procceds of the sale of land to make 

assets to pay debts of the estate of an intestate after quch debts have 
been paid, has the administrator of the intestate the right to retain and 
apply the share of an heir in payment of an  indebtedness, not an ad- 
ranccment, due by such heir to  the intestate when judgment creditors 
of such heir hold judgments duly docketed in the county I! here the land 
is situated a t  the date of the death of the intestate? 

2. I f  not, is the judgment creditor whose jutlgmerlt was first dock(>ted 
entitled to be paid in full before such other judgment creditors? 

The answer to each is "So." 
Upon the death of an intestate his personal estate rests in the admin- 

istrator, and the lands descend to his heirs, qubject to  be sold, if neces- 
sary, to make assets to pay debts of the intestate. P r i c ~  1 ) .  A d i n s ,  212 
S. C., 383, 104 S. E.. 2%;  I Iarr i5  r ,  R l ~ s s c l l ,  124 S. C., 347. 32 S. E., 
958;  Acer?j  v. G u y ,  202 N. C., 152, 162 S. E.. 217. 

"*I personal representatire has no control of the freehold estate of 
the deceased unless it is rested in liinl by will, or x-here there is a defi- 
ciency of personal assets, and he obtains a license to sell real estate for 
the paynents of debts. . . . The heir of the testator is not diveited 
of the estate which the law casts upon him by any power or trust until 
it is esecuted." F l o y d  r. H e r r i n g ,  64 N .  C., 409; S p e e d  r .  P e r r y ,  167 
N.  C., 122, 83 S. E., 176, and cases cited. 
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Land is not a n  asset until i t  is sold and the proceed? receired by the 
pcrso~lal reprcscntatire. FiXe v. Grccn,  64 S. C.. 663; Edcnton  v. 
Il'ool. 65  K. C., 379; Hawli lns  c. C'arpenfer, 85 AT. C'., 403; T17~lson v. 
l:ynunz, 92 X'. C., 718. 

Land of nhicli an intestate dies seized may o d y  he sold nheri tlie 
personal assets of the intcstatc are insuffirient to pay his debts. C. S., 
74; A r e n l  2%. GUY, supra. 

C. S., 55, p r o ~ i d e s  that  "all proceeds arising froni tlie sale of real 
property for tlir payment of debts . . . shall be deemed personal 
assets in the hmlds of the cxccutor, administrator, or collector, and ap- 
plird : I S  tllougli the same n ere the procecds of personal assets.'' 

Bu t  undcr C. S., 36, it  is provided tliat ' ( d l  proceeds from the sale 
of real estate . . . which may not be necessary to pay debts arid 
charges of administration shall, notvit l~standing,  be considered real 
assets, and as such be paid by the executor, administrator, or collector 
to such persons as xould have been entitled to tlie l a r d  had i t  not been 
sold." 

Applying these principles arid statute!: to the facts of tlie present 
case, an  undirided interest in the l a r d  of L. B. Linker, immediately 
upon his death, vests i n  J. B. Linker, subject to be divested only in the 
eveut tliat the personal assets of the estate be insufficient to pay the 
deb15 of tlie estate, and then only to tlie extent that it is necessary to 
use tlie proceeds of sale of it t o  pay said debts. The  proceeds passed 
into the hands of the administrator for that  purpose orily, and only to 
tliat extent. --lny surplus then reverts to the status of real estate as 
if tlie land had not been sold. 111 Lc~f ler ty  c .  I - ~ u ? z { I ,  125 N. C., '796. 
34 S. E., 444, i t  is said:  ('Being the l)rocc,etls of realtv, the law for the 
purpose of indicating the channel ill ~vllich i t  shall go, by a fiction 
s t an~ps  it with the cliaracter of 1.ealty." 

Plaintiff relies lnainly upon the cases of TT'c~llston I > .  Braswell,  54 K. 
C'., 137 ;  Baloley c. Balsley, 116 N .  C., 472;  S i c h o l > o r ~  L.. Serrill ,  1 9 1  
X. ('., 96, 131 S. E., 377, a ~ i d  dtcisioiis 111 other jurisdictions. ,I careful 
consideration of them shows each to be dist inguishabl~ from the factual 
situation here involved. 

A juclgrnerlt ('is ;L lien on tht: real property in tlie county nllere the 
same is docketed of e\ery person against \\horn any such judgment is 
rendered, and which lie has a t  the time of the docketing thereof in the 
courlty in nliich such real property is situated or ~ l i l c l i  lie acquires 
a t  any time thereafter, for ten years from the date of the rendition of 
the judgment." C. S., 614. I n  the present case i t  is not contended that  
any of tlie jurlg-mrrits are affectcd by the statute of li nitxtions. 

,Is to priority of the lien of the docketed judgme~~tc ,  in Moore v. 
Jordan .  117 K. C., 86, it  is ?a id :  "The defendant Le~vis contends that, 
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as was the case under our former system, the lien when it attaches re- 
lates back to the day when the judgment was docketed. . . . 
Xeither the court nor counsel h a l e  been able to find any decided cases 
on this question in any of tho states except one in Oregon. . . . 
We are, therefore, to construe our statute, Thc Code, sec. 433 (C. S., 
614), according to its meaning and on general principles of reasoning. 
. . , There seems to be no reason ~ v h y  l~r ior i ty  should be allowed 
when the title to the land and the several liens occur a t  the same mo- 
ment. There is no equitable ground oil which to p1:lce it, because one 
judgment debt in tlle eye of the law iq as just as ally other, and there 
is no natural  justice in the proposition. . . . Our conclusion is 
that  the lroceeds of the land should be applied to the judginentv pro 
rata." J o l r n s o ~  v. Leccvitt, 188 N. C., 683, 123 S. E., 400. 

The administrator will pay the cost out of the fund. 
The judgment below is 
-1ffirmed. 

B E S  A. STIMSON ET AL. v. A. J. PHIFER. 

(Filed 13 April, 1038.) 

Executors and Administrators 5 1%- 
d creditor of an heir, certainly in the absence of evidence of fraud and 

collusion, is not entitled to prevent the esecutor from selling lands of the 
estate to make assets to pay debts. 

A h ~ r . ~ a ~  by defendant from R o u s s e a u ,  J . ,  at November Term, 1937. of 
IREDELL. 

Proceeding against land of t le ident  for assets. 
The executor and trustee of the estate of W. J. Stimson, deceased, 

brings this proceeding, by pctition duly filed before the clerk of tlle 
Superior Court of Iredell Coiinty, for lice~ise to sell land of decedent 
i11 order to make assets to pay debts and costs of administration. 

The  defendant is made a party because lie is a judgment creditor of 
the petitioner, indivitlually, n h o  is one of the delisees under the will of 
the deceased. 

From judgment ordering land to be sold the defendant appcals, assign- 
ing errors. 

Scott & Col l i e r  a n d  L a n d  & S o w e r s  for p la in t i f i s ,  appellees.  
L e ~ o i s  & L e w i s  for d e f e n d a n t ,  appe l lan t .  

STACY, C. J. ~ v h e t h e r  judgment creditor of heir or devisee is neces- 
sary or proper party to proceeding against decedent's land for assets is 
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not before us  f o r  decision. See L i n k ~ r  1%.  Linker, a n t e ,  351; B a f f l e  1 1 .  

D u n t a n ,  90 N. C., A 6 ;  B?jrrl v. B?yrd, 1 1 7  S. C., 523. 23 S. E., 324. 
Collcctling that ,  up011 proper  allcgatio~ls, such judgmer t creditor is pres- 
ent ly cutitled to  be heard, 1T'atJfortl c. Dnris, 102  N. C., 4S4, 135 S. F,., 
333, ~ ~ e v e r t h c l e s s  it appears  t h a t  here he has  offered I IO  evidence to  sup- 
port h i i  a l l c g a t i o n ~  of fr:iud or collusion, and his  exceptive assignments 
of cvror point o d y  to matters  available t o  a coheir o r  cotleuisee. F i n g e r  
1%.  Finger, 64 N. C., 183. 

Tlic record a s  prcsel~ted requires n o  d i s f ~ ~ r b a n c e  of the judgment. 
hi0 error .  

JOS13PE-I I?. LOCKEY, EXIPLOYEE, v. COHEX, GOLDIIAN & COMPANY, 
EMPLOYER, ASD AJIERICAX' JlUTUAL LIABILITY INSURANCE COM- 
PANY, CARRIER. 

(Filed 13 April, 1938.) 

1. Blaster and  Servant § 55d- 
Whether a n  accident arises out of and in the course of the employment 

is a mised question of law and fact, and the finding: of tlie Industrial 
Commission upon this point is conclusive if supported by competent evi- 
tlence, el-en though tlie evidence may also warrant a n  iiifereilce to tlie 
contrary. 

2. Master and  Servant § 40e- 
911 accident arises out of the employmelit if there is a causal connection 

I~etwecn the employment and the accident, and the risk is incidental to 
the employment and not common to all others in the n~ighborhood. 

3. Blaster and Servant § 40a- 
The Worlrmen's Compensation Act does not contemplate compensation 

for every injury a n  employee may receive during the cc'urse of his employ- 
ment, but only those from accident arising out of and in the course of the 
tlmployment. 

4. Master and  Servant 99 4Oe, 40f- 
As uscd in the Worlrmen's Compensation Act, the phrase "in the course 

of" refers to time, place and circumstances, and the words "out of" relate 
to the origin or cause of the accident. 

5. Master and Servant § 40e-Evidence held t o  support Andings t h a t  acci- 
dent  did not arise ou t  of t h e  employment. 

The evitlence tended to show that  plaintiff employee had no regular 
hours of work, that he went to the employer's plant and performed a job, 
then went to a cafe, and that a s  he was getting in his car after leaving 
the cafe, tlie night watchman a t  the plant beckoned ~ L I  him, and that he 
started to go to him to aid him, and slipped on a fruit  peeling, causing 
tlie injury in suit. Held:  The risk was common to a11 in the neiglibor- 
hood and was not incidental to the employment, and th?  evidence supports 
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the finding of the Industrial Commission that the accident did not arise 
out of the employment, and the conclusion of the Superior Court on 
appeal that the facts found establish plaintiff's right to recol-rr x s  a 
matter of lam, is error. 

APPEAL by defendants from I larris ,  J., at November Term, 1937, of 
CRAVES. Rerersed. 

This is a claim for compensation under the Xrorkmen's Compensation 
Act filed by the plaintiff, emplogee, against Cohen, Goldnian & Co., 
employer, and American Mutual Liability Insurance Company, carrier. 
The individual Commissioner allo~i-ed compensation. On appeal the 
Ful l  Commission adopted the specific findings of fact by the individual 
Commissioner, but reversed the finding by the individual Conlnlissioner 
that  "plaintiff's injury resulted from an accident arising out of and in 
the course of the employment of plaintiff," and denied compensation. 
On appeal to the Superior Court tlie judge below entered judgment 
"that the findings of fact made by Commissioner Wilson and adopted 
by the Full  Commission are adopted by this court, and that thereupon 
the conclusions of law set forth in the opinion of the Commission filed 
10 August, 1937, is set aside, and i t  is found as a matter of law that the 
injury to the plaintiff arose out of and in the course of plaintiff's ein- 
ployment." The judgment further provided for compensation, the 
costs of necessary treatment for said injury, the costs and an  attorney's 
fee for plaintiff's counsel. 

The findings of fact by the indiridual Commissioner, nhich were 
adopted by the Full  Commission and the court below, are as follows: 

"1. That  the plaintiff and the defendant employer have accepted the 
provisions of the compensation law, and that  the American Nutual  
Liability Insurance Company is the insurance carrier. 

"2. That  the plaintiff sustained an  injury by accident arising out of 
and in the course of his regular enlploynlent 19 December, 1936, nhen 
he slipped, fell, and fractured his left hip, and that  as a result of said 
injury the plaintiff has been totally disabled since the date of the acci- 
dent. 

"3. That  the plaintiff's average weekly wage is $17.00. 
"There is some conflict i n  tlie evidence in this case as to the activities 

of the plaintiff immediately preceding his accident, and as to whether 
he had entered the cafe immediately prior to the accident or xhether 
he had preriously gone to the cafe, which was admitted by the plaintiff. 

"The Commission feels that  i t  makes 110 substantial difference. The 
plaintiff was a faithful employee who worked for the best interest of 
the employer a t  hours required by the employer, which were irregular, 
and e w n  if he had gone to the cafe immediately prior to the accident, 
he had returned to his vehicle and Jras in the act of getting in it when 
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lie noticed tllc beckoning of the night watchman, and it was again in an 
cffort to render service or what he thought was going to be service to his 
employer that  he slipped and fell. 

'('t'hr doctor tes t i f id  that  in his opinion the plaintiff would be totally 
disabled to 15  Xay ,  1937, and that  there xould be no pcrmanerit dis- 
abilitr.  Honevcr, tlie Commission is l ~ a v i n g  botl~ of these points 
open." 

The ud i spu ted  c~ idence  further shons that  the plaiutiff had no 
rcgular hours, but n a s  wbject to call a t  almost any lour, arid that he 
\\(lilt to the plant on Sunday afternoon to  llang u p  some canvas so that  
it might dry  in the hoilcr room; that he finishe-d this job, got in his car. 
d r o ~ e  through tlie alley out to the street, ljarketl liis car on the left side, 
xent  to tlie wfc,  returned to his car, and was in tlle act of getting iu it 
when the niglit watchman, nllo had come to the plant and had tried to 
get 111 the front door and could not, due to tlle door being fastened from 
the inside, t u r i~cd  and beckol~ed or spoke to the plaintiff, ~ ~ h o  is almost 
deaf. I n  responie to tlic beckoning of the night watclunan the plaintiff 
staried to go to him and in so doing he stry~ped on a f ru i t  peeling lying 
on the sidewalk, slipped and fell and fractured his left hip. The night 
vatclirnan testified tliat when he went to the door and found it locked 
"lie asked me v h a t  \ \as  the trouble and I said, '1 don't know, it's fas- 
tened on the inside, I reckon; can't get in.' H e  asked if I wanted him 
to help and I s a y  'I don't care.' " It mas further in evidence that  the 
plaintiff did not have a key to  this door. T o  the judgment entered, 
dcfendants excepted and appealed. 

Jl. 8. D u m  a n d  R. E. W h i f e h u r s t  for  p l a i n t i f ,  appellee.  
S a p p  & S a p p  for dp fewlan t s ,  appe l lan t s .  

BARNHILL, J. The tr ial  judge concluded that  the f w t s  found by tlie 
Commission establislicd as a matter of lam the right of tlie plaintiff to 
recover. I n  this there >\as error. E ~ c n  if i t  bc conce~led that  tlie facts ' 

found will support the conclusion that  the plaintiff's in jury  resulted 
from an  accident arising out of and in the course of liis employment, 
this is not tlie only reiisouable conclusion that may be drawn therefrom. 
This  being true, and the Cornnlission being the judge 1,f the credibility, 
weight and sufticiency of the testimony. its conclusion must stand. 
While i t  was said in S i n g l e t o n  v. L a u n d r y  Co., an te ,  32, tliat the Work- 
men's Compensation Act seemed to treat the conclusic~n that  an illjury 
resulted from an  accident arising out of and in the course of employ- 
ment, as a question of law, this Court has consistently held that  such 
conclusion is  a mixed question of law and fact. Wlwn the Industrial  
Commission concludes that  a n  injury arose out of and in the course of 
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the employment of a claimant and such conclusion is supported by 
competent testimony, neither the Superior Court nor this Court may 
interfere therewith. Sfarsh  v. Benne t t  College, 212 N.  C., 662 ; W i m b i s h  
v. Detecf ive  Co., 202 S. C., 800. Likewise, when the Commission finds 
that  the evidence is insufficient to support such conclusion and it finds 
that  the in jury  relied upon by the plaintiff as a basis for compensation 
did not arise out of and in the course of the employment of the plaintiff, 
such conclusion must stand unless under no  view of the facts found by 
the Comn~ission such conclusion is warranted. 

When an  injury cannot fairly be traced to the employment as  a con- 
tributing proximate cause, or  comes from a hazard to which the work- 
man would have been equally exposed apart  from the employment, or 
from a hazard common to others, it  does not arise out of the employ- 
ment. W a l k e r  v. W i l k i n s ,  Inc., 212 N. C., 627; X a r s h  v .  Bennet t  Col- 
lege, 212 N. C., 662; Plemmons  c. White 's  Service, Inc., ante, 148. The 
injury must come from a risk which might have been contemplated by 
a reasonable person as incidental to the service when he entered the 
employment. I t  may be said to be incidental to the employment when 
i t  is either an  ordinary risk directly connected with the employment, or 
an  extraordinary risk which is only indirectly connected ~ r i t h  the service 
owing to the special nature of the employment. The  Workmen's Com- 
pensation Act does not contemplate a n  award for every in jury  an em- 
ployee may receive during the course of his employment. I t  provides 
only for compensation for injuries which resuIt from accident arising 
out of and in  the course of his cmployrnent. 

While the phrase "in the course of" refers to time, place, and cir- 
cumstances, the words "out of" relate to the origin or cause of the acci- 
dent. ' H a r d e n  T .  Furni ture Co., 199 N.  C., 733; Conrad v. F o u n d r y  
Co., 198 N. C., 723; H u n t  v. Sta te ,  201 N .  C.,  707; Ridout  v .  Rose's 
Stores, Inc.,  20.5 N .  C., 423; Chambers v .  Oil Co., 199 N .  C., 28; W a l k e r  
v. W i l k i n s ,  supra;  P lemmons  c. Whi te ' s  Service, Inc., supra-; Hilde-  
brand v. Furn i ture  Co., 212 N.  C., 100. Speaking to the subject in I n  re 
Emplo~yers'  Liability Assurance Corporation, 102 N.  E., 697, the Su- 
preme Judicial Court of Xass. says: " I t  (the in jury)  arises 'out of' the 
employment when there is apparent to the rational mind, upon consider- 
ation of all the circumstances, a causal connection between the condi- 
tions under which the work is  required to be performed and the resultillg 
injury. Under this test, if the injury can be seen to have followed a5 a 
natural incident of the work and to hare  been contemplated by a reason- 
able person familiar with the whole situation as a result of the exposure 
occasioned by the nature of the employment, then i t  arises 'out of' the 
employment. Bu t  i t  excludes an injury which cannot fairly be traced 
to the employment as a contributing proximate cause and which comes 
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f r o m  a hazard to  which tlie workmen would have been equally exposed 
a p a r t  f r o m  the  employment. T h e  c a u s a t i ~ e  danger  mus t  be peculiar t o  
tlle work and  not common t o  the  neighborhood. I t  must  he iiiciderital 
to  the  cllaractcr of the  business and  not independent of the relatioil of 
master  and  servant.  I t  need not  h a ~ e  been foreseen or  expected. lrut 
a f te r  the cvent i t  mus t  appear  to  have had i ts  origin i n  a r i& connected 
with t h e  employment, a i d  t o  h a r e  flowed f r o m  t h a t  source as  n rat ional  
consequence." 

T h e  f r u i t  1)ecliilg on the  street created a hazard t o  nhicl i  the plaintiff 
was exposed a p a r t  f r o m  his  employment anti mas one common to the  
neighborliood and all  other  persons who should use the street.  T h e  
hazard created thereby cannot fa i r ly  bc traced t o  the employment, and  
it  cniiiiot be said t h a t  i t  n a s  a n a t u r a l  ilicidelit of the  work or a hazard 
nl i ich would h a r e  been contemplated by a reasoiiable p u s o i l  i n  accepting 
employment with the defciidailt. T h e  hazard did not arise out of the  
~ x p o s u r e  eoccasiolicd 1)y the  n a t u r e  of plaintiff's employment. I t  was 
iic.it11er a n  ord inary  nor a n  extraordir iarr  risk, d i r w t l y  o r  indirectly 
coinlected v i t l l  the  service of plaintiff. W e  a r e  of the opinion t h a t  the  
F u l l  Conmicaion propcrly concluded, upon t h e  facts  flxmcl and  t h r  evi- 
d t~nce  disclosed hy the record, t h a t  plaintiff's i n j u r y  "arose ueither out 
of nor  i n  tlie course of the  plaintiff's ernploymrnt." T h e  coi~clusiori 
of tlie court below t h a t  the  facts  found established plaintiff's r igh t  t o  
recover as  a mat te r  of l aw earlnot be sustained. 

Rwersed .  

JOHN TOLER AND WIFE, SUSAN J. TOLER, v. L. ,J. FRENCH. 

(Filed 13 April, 1938.) 

1. Ejectment § 1-Allegations of defectbe title constitute a defense and 
not a cross action or counterclaim. 

Allrgations in the answer that plaintiff's deed was executed pursuant 
to a conspiracy and fraud between plaintiff and liis qrantor to deprive 
defendant of his rights under a contract to  convey pre\iondy executed by 
the grantor, constitutes a further defense a s  a denial of title, notwith- 
standing its designation in the answer as n "Cross Act on." 

2. Pleadings 3 17- 
Objection to an answer on tlle ground of the insufficiency of a further 

defense therein alleged may be talien by former demnri.er or by demnrrer 
o m  tenzts. 

3. Pleadings § 20- 

The office of a demurrer is to test the sufficiency of a pleadings. admit- 
ting. for the purpose, the t ruth of the nllegntions of fact and relevant 
inferences of fact. 
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4. Same- 
Upon demurrer, a pleading will be liberally constrned, and the demurrer 

should be overruled unless the pleading is fatally defective. C. S. ,  533. 

5. Ejectment § 10- 
The defense to an action in ejectment that plaintiff's deed is void for 

fraud is an equitable defense that must be pleaded, since mere denial 
of plaintiff's title is  insufficient to put him upon notice that his title will 
be attacked on this ground. 

6. Ejectment § l-Answer held sufficient t o  raise equitable defense, and 
grant ing of plaintiff's demurrer  thereto was error. 
. In  an action in ejectment, allegations in the ansn-er that plaintiff's deed 

was executed as  a result of a conspiracy between plaintiff and his grantor 
to prevent defendant from obtaining title under a contract to convey 
previously esecuted by the grantor, and thus to defraud defendaut out 
of his rights under his contract, constitute an equitable defense to the 
action, and plaintiff's demurrer to the d e f ~ n s e  is erroneously sustained. 
Whether the allegations of the defense should be made more definite and 
whether the grantor should be made a party, are matters addressed to the 
sound discretion of the trial court. 

&PEAL by defendant f rom Harris, J., a t  Norember Term,  1937, of 
CRAVEX. 

Civil action i n  ejectment and  f o r  damages. 
P la in t i f f s  allege t h a t  they a re  owners i n  fec simple and  entitled to  

the  possession of cer tain specifically described lands of which the  de- 
fendant  is i n  the  unlawful  possession, by reason of which they  have 
been damaged i n  the  sum of $300. Defendant  denies each of the  allega- 
tions of the  complaint,  and "For cross action and  for  fu r ther  defense" 
avers : 

" 5 .  T h a t  L. L. McClees is  the t rue owner of the property and house 
i n  ~ v h i c h  the  defendant L. J. French  n o x  lires, and t h a t  the  said L. I,. 
McClees has  heretofore entered into a good, valid, a i d  binding contract 
to  sell the said property to  this defendant. 

"6. T h a t  by numerous correspondence and  by wri t ten agreement the  
said L. L. 3fcClees bargained and  agrerd i o  sell t h e  said premises to  
this defendant  f o r  the  sum of $700. and  t h a t  th i s  defendant mas ready 
and williug a t  all  t imes and still is  ready and willing to c a r r y  out  his 
par t  of the  said contract and  agreement, and  tha t  this  d e f e d a n t  has  a t  
all  t imes h a d  the funds available and necessary to c a r r y  out t h e  said 
agreement. 

"7.  T h a t  this  defendant is advised, informed, and  beIieves tha t  f o r  
some t ime prior  t o  the enter ing into a contract of sale between L. 1;. 
NcClees and this defendant t h a t  J o h n  Toler.  the plaintiff herein. con- 
spired, colluded and connived with the said L. L. XcClees to  defraud 
the  said L. J. French,  the  defendant herein, out  of his  r ights  under  the  
said contract above referred to. 



362 IS THE S U P R E M E  COURT. [213 

"8. That  as a result of the said conspiracy and connivance above re- 
ferred to tlie said L. J. French has esecutetl what purports to be a good 
and sufficient warranty deed to tlie said John Toler fol the purpose, as 
this defendant is  advised, informcd and belie~es,  of removing this prop- 
erty from the reach of this defendant and (of tlcpriving him of the pos- 
session of a good and 1- a 1' 1c  1 contract. 

"9. That  this defendant is advised, informed, bclierei;, and so allege., 
that  the said John Toler has no real interest i11 this property abole 
nnmrll, hut merely permitted himself to be used as a loo1 in this pur- 
portell purchase, and that in truth and in fact the said John Toler has 
paid no good and valid consideration for the property referred to in the 
complaint, and that  the said John Toler is in truth and in fact  not tlie 
owner of the said property but is the agent of the said L. I;. McClees, 
acting for him in liis behalf for the purposes of defrauding the defcnd- 
a r t  herein and depriving him of such rights as he had under tlie good 
and valid contract of the sale heretofore referred to." 

Plaintiffs demur to the cross action for that  it doe.; not state facts 
sufficient to constitute a cause of action against plaintiffs. 

F rom judgment sustaining the demurrm- defendant appealed to the 
Suprc.me Court and assigns errol. 

X .  8. Dl inn ,  U .  H .  Tl'illis, ond R. I t .  I t 'hi tehurst  for pl 'ainti f l ,  appellee.  
. I b r r n c f h y  d A b e r n c t h y  for defcndrrnt,  appe l lan t .  

WIKB~RKE,  J. The question: Did the court err  in sustaining tlie de- 
murrc~1.2 We so hold. 

While in  the present case defendant designated his further pleading 
as a "Cross Action," i t  is nothing more than a further defense. "The 
allegation of the defective title is a niatter of defense and not of counter- 
claim." B a n k  c. L o u g h r c ~ n ,  122 N. C.. 668, 30 S .  E., 1 7 ;  C. s., 543; 
l l u g h c s  v. X c S i d e r ,  90 N. C., 248; E'itzgerald c.  S h e l i o n ,  95 N. C., 518. 

"As to matter set u p  as defeilse the usual ground of demurrer is its 
insufficiency, and this may be taken by a fnrmal d e m u r e r  or demurrer 
ore fenus." McIntosh, 507, sec. 475. 

"The office of demurrer is  to test the sufficiency of a pleading, admit- 
ting, for the purpose, the truth of the allegations of the facts contained 
therein, and ordinarily relevant inferences of fact, necessarily deducible 
therefrom, are also admitted. . . ." S t a c y ,  C. J., in Ballinger 2;. 

T h o m a s ,  195 N. C., 517, 142 S .  E., 761; i lndrezcs  v. Oil Co., 204 C.. 
268, 168 S. E., 228. 

Both the statute and decisions of this Court require that  the answer be 
liberally construed, and erery reasonaMe in t endm~nt  and presumption 
must be in faror  of the pleader. I t  must be fatally defective before it 
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will be rejected as  insufficient. C. S., 535; Blaclmore z.. TT'inders, 144 
S. C., 212, 56 S. E., 874; Bretcer c. Tt'ynne, 154 N .  C., 467, 70 S. E., 
947; Public Service Co. v.  Power Co., 179 N. C., 18, 101 S. E., 593; 
Anthony v. Knight, 211 S. C., 637, 191 S. E., 323. 

The matters set up  are in the nature of an equitable defense and must 
be pleaded. AlfcLnurin c.  Cronly, 90 S. C., 50;  IIinfon v. Pritchard, 
102 N .  C., 94, 8 S. E., 887; Acerift c. Elliott, 109 N.  C., 560, 138 S .  E., 
789; Talbert v. Becton, 111 N. C., 543, 16 S. E., 322; Blley v. IIowell, 
141 K. C., 113, 53 S. E., 821 

I n  the case of Xobley v. Grifin, 104 S. C., 112, 10 S. E., 142, dvery ,  
J., said: "Both under the Code pleadings and the more formal rules 
applicable in the trial of ejectment it is competent, under a general 
denial or general issue, to show that  any deed offered by a party as evi- 
dence of title is void," for among other causes, "fraud in the factum." 
Lineberyer c. l'idzuell, 104 S.  C., 506, 10 S. E., 758; Helms v. Green, 
105 N. C., 291, 11 S. E., 470; Gilchrist v. .lliddleton, 107 S. C., 663, 12 
S. E., 85;  Herrdon c. Ins. Co., 110 S. C., 270, 14 S. E., 742; Alley v. 
Ilowell, 141 N. C., 113, 93 S. E., 521; Higgins v. Iliggins, 212 S. C., 
219, 103 S. E., 199. 

B u t  in the case Alley z.. lfotcell, supra, Clark, C. J. ,  pertinently sa id :  
"Fraud (not i n  the factum), undue influence, or want of consideration 
are matters foreign to an  allegation of legal title, and cannot be put in 
evidence unless the defendant has notice by appropriate allegations in 
the complaint that  he may come to trial prepared to defend an attack 
on those grounds. This has been the settled practice and rests upon the 
principle of fa i r  play, that  those matters should be contested a t  the 
trial which come within the scope of the allegations. I t  is true, the 
averments here omitted were matters of equitable jurisdiction under the 
former system of pleading, but it is not on that  ground that  t h y  are 
required to be pleaded, but because when the plaintiff merely alleges, 
as here, that  they are 'owners and entitled to the possession7 the defend- 
ant has notice only that  his legal title is assailed. Fo r  exactly the same 
reason a n  equitable defense cannot be proven unless set up  in the 
answer." See also Averift 1;. Elliott, supra. 

Applying these principles, and under liberal interpretation, the alle- 
gations of the further defense sufficiently allege an  equitable defense to 
admit of proof. I f ,  however, plaintiff wishes the allegations therein to 
be made more specific, or if it  be found expedient to make L. L. XcClees 
a party, these, or either, may be addressed to  the consideration of the 
court below. 

The judgment below is 
Reversed. 
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L. E. BiiRNHARDT, ~ D M I N I ~ T R A T O R  O F  THE ESTATE O F  SAMUEL SMITH, 
DECE-I~EI), r. CITY OF COXCORD AND THE BOARD OF LIGHT ASD 
WATER COAIMISSIOXERS O F  THE CITY OF COSCORD. 

(Filed 13 April, 1935.) 

1. Master and Servant # 49-In this action at common lair against city for 
death of E. R. A. worker, demurrer held properly sustained. 

This action was instituted by the administrntor of an E. R. -1. worker 
n h o  n a s  lrilled when a ditch  long n ctrcet in which lie mnb \vorlring 
caved in, the cotnplnint alleging negligence on the part of tllc clty. In a 
hearing before the Industrial Commissioi~ claim for c.oinpensation W:~S 

denied on the ground that intestate was not an emp oyee of the city'. 
Held:  Defendant city's demurrer on the ground that tllc Industrial Com- 
mission had esclllsire jurisdiction was properly snstaintd S. C. Code, 
5081 ( 0 ) .  

2. Municipal corporations # I&-Dcmurrer held properly sustained in 
action against city to recover for death of employe,? of independent 
contractor. 

In  tliis action a t  common law to rccorer for the dt?atli of plaintiff's 
intestate who was lrilled in the cave-in of a ditch in ml~icli he was work- 
ing, the complaint alleged that intestate was working m d c r  the Emer- 
gency Relief Aclministmtion, which was an indepentlel~t contractor, and 
that the caw-in of the ditch was caused by negligent f ,~ i lu re  to keep the 
sides of the ditch shored up, and by defendant city's negligence in per- 
mitting traffic along the street heside the ditch and in kiiling to l r c c ~  its 
streets in reasonably safe condition. Held: Defendant city's demurrer 
was propcrly sustained, since the complaint allegcs that intestate was an 
ernployee of E. R. A., and that tliis agency was an independent contractor. 

3. Master and Servant 5 39b\\%etIler city could be lielcl under "intrinsi- 
cally dangerous" doctrine for death of cxmplojee of independent con- 
tractor, qulcre. 

Intestate was killed in a cave-in of a ditch in a city c,treet in which he 
was norlriiig under the Emcrgeney Relief Administr~tion, which was 
performing the work a s  an inclependcr~t contractor. Whether the Indus- 
trial Commission might hold the city liable under t l ~ c  provisions of the 
Compensation Act under the doctrine that a pcrsoii m:ly not escape lin- 
bility for injuries to employees of independent contractors when the ~ror l i  
is intrinsically dangerous, qucere. 

,ZPPEAL by plaintiff f r o m  TC'arlich-, J. ,  a t  F e b r u a r y  Term,  1938, of 
CABARRI-s. Llffirn~cd. 

T h i s  is  a civil action f o r  actionable negligence h r o ~ g h t  by plaintiff 

against  defeiidants, alleging damage. D e f m d a n t s  i m p x e d  a demurre r  
which was sustained ~11d  plaintiff excepted, assiglwd error ,  and  appealed 

to  thc S u p r r m e  Court .  T h e  necessary facts  v i l l  he state 1 i n  the  opinion. 
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Armfield,  S h e r r i n  ct! Barnhard t  for plaintiff'. 
IJartsell ct! Harfsel l  and Il 'alkr D. C r o w n  for defendants.  

CLARKSOK, J. The plaintiff contends that the sole question in this 
appeal by the plaintiff is whether or not there was error in the juclg- 
ment of the court sustaining the demurrer by defendants to the com- 
plaint. The pleading of plaintiff sets forth the work by plaintiff's in- 
testate in digging a sewer drain in a street of defendants, negligence of 
defendants in failing to shore sides of sewer drain, which was about 
eight feet deep in said street, and in permitting long-continued travel 
of automobiles and trucks on said street, causing a side of said sewer 
drain to become loosened, after having failed to shore or brace same, and 
said loosened par t  of said street to fall on, crush and kill plaintiff's 
intestate, and alleging liability of defendants under the above facts, not- 
withstanding a decision of the S o r t h  Carolina Industrial Commission 
on a proceeding brought by dependents of plaintiff's intestate that  such 
intestate, being an  ERA worker, was an employee of defendants, the 
demurrer to the complaint pleading lack of jurisdiction of the Superior 
Court because of the Workmen's Compensation Act, etc., and that the 
complaint failed to state a cause of action. 

We thirilr that plaintiff's contention cannot be sustained on two 
grounds: (1)  I t  is alleged in  the complaint "That on or about 9 July,  
1936, Viola Sherrill Smith, wife of plaintiff's decedent, for herself and 
other dependents of her deceased husband, Samuel Smith, instituted a 
proceeding against the city of Concord, North Carolina, self-insurer, 
and the board of light and water commissioners of the city of Concord, 
before the S o r t h  Carolina Industrial Commission for workmen's com- 
pensation for the same death illjury pleaded in  the instant action, which 
claim was denied by said Commission on 12 Kovember, 1936, with 
award as fo l lom:  'Upon the finding that  the deceased was not an  em- 
ployee of the city of Concord the claim for compensation is denied and 
the case dismissed.' " 

There was no appeal from the judgment of the Industrial  Commis- 
sion, which had jurisdiction. 
S. C. Code, 1935 (Michie), sec. 8081(0), reads in  pa r t :  "Neither the 

State nor any municipal corporation within the State, nor any political 
subdivision thereof, nor any employee of the State or of any corporation 
or subdivision shall have the right to reject the provisions of this article 
relative to payment and acceptance of compensation, and the provisions 
of sees. 8081(1), 8081(m), 8081(v), 8081(w), and 8081(x) shall not 
apply to them," etc. 

We have a judgment of the Industrial Commission that  plaintiff's 
intestate "was not an  employee of the city of Concord." The city of 
Concord is out of the picture. 
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( 2 )  I t  is  further alleged in the complaint: "That the case a t  bar 
was begun by summons on 1 April, 1037, and tha t  plaintiff is advised 
and belieres that  on the grounds set forth in the c o ~ ~ p l a i n t .  as to the 
duty by law resting upon the city of Concord and t21e board of light 
and water commissioners of the city of Concord, to keep its streets in 
good repair, and its failure to do so on the facts of the instant action, 
the plaintiff is entitled to recover in this action ou :he ground of negli- 
gent injury, apar t  from the fact tha t  plaintiff's intestate was not at the 
time a n  employee of the city of Concord within the meaning of the 
Workmen's Con~pensation Act, but was working with the ERA,  an  in- 
dependent contractor with said city, but a t  the time a Federal Bureau 
for relief of unemployment, by order of his superior i n  ERA,  and in 
said ditch in  said street on the occasion and under the circumstances 
as in his complaint previously set forth." 

On this aspect we cannot hold with plaintiff. The  complaint alleges 
that  plaintiff was working with the ERA,  and alleges that  i t  was an 
independent contractor. This independent contractor was not made a 
party to the action and there is no allegation that  t h ~ s  agency has the 
power of being sued. 

I t  has been decided by this Court tha t  a person working for the relief 
of himself and family and paid with funds provided t ~ y  the Emergency 
Relief Administration is not "311 employee" of the relief administration 
agencies within thg meaning of the compensation a-t. N. C. Code, 
supra, 8081 ( i ) ,  ( b )  ; Jackson v. Rclief Administration, 206 S. C., 274; 
Bell v. Raleigh, 206 N. C., 275; Shupiro v. Winston-h'alenz, 212 N.  C., 
$51. 

It may be that  the Industrial Commission could have heard the case 
against defendants on the ('intrinsically clangerous" doctrine and held 
jurisdiction, but this they did not do. 

I n  Duck C. Summerfield, 133 R. C., 325 (328))  i t  is said:  "There is 
yet another class of cases where there is an exception to  the exemption, 
and that  is vhere  the thing contracted to be done is necessarily attended 
with danger, hovever skillfully and carefully performed, said by J u d g e  
Dillon to be 'intrinsically dangerous.' There the employer cannot escape 
liability for an  injury resulting from the doing of the work, although 
the act performed might be lawful. 2 Dillon on Mun. Corp., sec. 1029." 
Petcrs v. 1T7007en ,Ilills, 109 x. C., 733; I'eague c. R. R., 212 x. C., 33. 

We see no error in the judgment of the court below and therefore the 
judgment is 

Affirmed. 
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I N  RE ESTATE OF H. W. MIZZELLE: N. B. MARRIIJER; ADMIXISTRATOR. 

(Filed 13 April, 1938.) 

1. Executors and Administrators § 21- 
When there is a dispute as to who is entitled to personalty of the estate 

under the canons of descent, it is proper for the personal representative 
to institute suit to obtain the advice of the court. 

2. Descent and Distribution § S W h e r e  distributees of estate are not 
of equal degree of kinship, estate should be distributed per stirpes. 

Where a t  the time of intestate's death his sole surviving next of kin 
are first cousins and children of deceased first cousins, the children of 
deceased first cousins represent their parents, and the representatives 
of each deceased first cousin take one share equal with the share of each 
living first cousin. C. S., 137 (6). 

APPEAL by N. B. Marriner, administrator of the estate of H. W. hfiz- 
zelle, from Thompson, J., at  Chambers. From C ~ o w a n - .  Affirmed. 

Statement of Facts: 11. W. Mizzelle died leaving the personal estate 
set out i n  the record. There is  neither widow nor children, nor any 
legal representative of children. All his uncles and aunts predeceased 
him. The closest kin of the intestate are first cousins. There are seven 
living first cousins and the issue of six deceased first cousins. The  court 
below held that  each living first cousin should take a one-thirteenth 
(1-13th) of the personal estate and that  the legal representatives of each 
deceased first cousin should take a one-thirteenth (1-13th). 

The judgment of the court below is as follows: "This cause came 
before the undersigned judge of the Superior Court a t  Chambers, cer- 
tified by the clerk of the Superior Court of Chowan County, upon the 
appeal of the administrator and Ebenezer Hardison, Isolene Gardner, 
Lula Mae Mizzelle, Walter Hardison, Cynthia Lockhart, Adrian Hardi-  
son, Dollie Hardison, Grover Hardison, Mollie Keel, Hat t ie  Lou -4nder- 
son and Oscar Anderson, and N. B. Xarriner,  personally, from which 
i t  appears that  the administrator comes before the court with funds 
derived from personal property for distribution among a large number 
of distributees, and that  his account is in due form and has been audited 
and approved, and that  the said estate consists solely of personal prop- 
er ty ;  but that  he is confronted by conflicting demands by the said dis- 
tributees as to the proper order and manner of his distribution, pre- 
senting whether the distribution should be per stirpes or per capita. 
The  court is of the opinion tha t  the administrator is entitled to be 
advised and directed as to that question, and that  his petition is properly 
before the court. I t  is admitted that  wherever the ancestor of any dis- 
tributee is noted on the family tree as dead, as shown by Exhibit A 
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attached to the petition and reviewed thercin, i t  means he or she pre- 
deceased the intestate. The court. therefore, is of tlw opinion and so 
adjudges that  the distribution should be per c a p i f n ,  as s ~ t  out in the case 
of Ellis v. H a w k o n ,  140 N. C.,  444, and that N. B. Marriner, Xollie 
Ward, Ebenezer ITardison, MTalter Hardison, Grorer C-Iardison, Mollie 
Kcel, Mary Gurkin, and T'irginia Bell Cooper shoultl each receive a 
1-13th of said pe r~ona l  estate. That  Ernestine Matt ix m d  A4nnie Hoyle 
shall receive a 1-13th to be equally divided between thcxm. That  Willie 
Holliday, Wilson Holliday, Lizzie Holliday, Ludie Sawyer, and Ebbie 
Holliday shall receive a 1-13th to be equally divide11 between them. 
That  Isolene Gardner and Lula Mac Xizzelle shall rweire a I-13th to 
be equally divided between them. That  Cynthia Lockhart, A\drian 
Hardison, and Dollie Hardison shall receiw a 1-131h to be equally 
divided among them. That  Mattie Lou Anderson and Oscar Anderson 
shall receive a 1-13th to be equally divided between them. I t  is so 
ordered and adjudged. 

C. E T~onf r son- ,  
Resident  J u d g e  of the  F i r s t  Jud ic ia l  Didrict ." 

The administrator excepted and assigned error to the judgment as 
signed and appealed to the Supreme Court. 

11. 8. W a r d  for adminis trator ,  appeTlant. 
S. R. X a r r i n e r  i n  propria persona. 
E lber t  8. Peel  and  Wheeler ,Ifartin for appellees. 

Cr.a~r;sox, J. There was dispute as  to who were entitled to certain 
funds in the hands of N. 13. Marriner, administrator of the estate of 
H. W. Mizzelle. The  administrator urges "the right of this trustee to 
claim tho consideratioll of the court and have his dutqv outlined." We 
think the allegation of the administrator comes within the rule entitling 
him to adrice. 

I n  Free?nan v. COOL,, 41 S. C., 373 (375),  S a s h ,  J., said:  "The ehan- 
cellor is the only safe and sccure counscllor to trustees." The same 
principle applies to executors and administrators. Ur~nl; 1 , .  , l lerander ,  
IS8 N. c., 667. 

The question involved : Where all of the uncles and aunts of intestate 
are dead a t  time of intestate'? death and first cousins are the closest kin 
of intestate. is the personal estate of intestate to be divided one par t  to 
each l i ~ i n g  first cousin and one par t  to those that legally represent each 
dead first cousin? We so hold. The court below n a s  of the opinion and 
PO hc>ld, and this we think is correct. 
S. C. Code, 1935 (Xichie) .  see. 137, is as follows: "The surplus of 

the estate, in case of intestacy, shall be distributed in the following 



X. C.] S P R I N G  TERM, 1935. 369 

manner, except as hereinafter provided: ( 5 )  I f  there is neither widow 
or children, nor any legal representative of the children, the estate shall 
be distributed equally to every of the kin of the intestate, who are in  
equal degree, and those who legally represent them." 

I n  E l l i s  v. E'/arrison, 140 S. C., 444, Alexander Harrison left him sur- 
viving as his next of kin TCillie and Mary Bur t  Harrison, two children 
of a brother who had died before the intestate, and Alexander Brown and 
five other children of a sister who had also died before the intestate. 
The two children of the deceased brother claimed that  the distribution 
of the estate should be per  s t i rpes  and the six children of the deceased 
sister contended that  such distribution should be per cap i ta ,  and this 
was the single question presented and decided by the Court. The court 
below gave judgment that the distribution be per c a p i f n ,  and the dcfend- 
ants Vi l l iam and Mary Bur t  Harrison excepted and appealed. At page 
445 the Court said:  "It will be noted that  the fund consists solely of 
personalty and that  the claimants a t  the time of the intestate's death 
were and are now all in equal degree-the next of kin of said intestate. 
I n  such case our statute of distributions (Revisal, see. 132, see. 137 [ 5 ] ,  
s u p r a ) ,  and the uniform construction put upon it by our Court require 
that  the fund shall be distributed per capi ta .  S k i n n e r  z.. Wynne, 55  
S. C., 41. Representation in  this kind of property, when allowed, is  
only resorted to when it is  necessary to  bring the claimants to equality 
of position as next of kin. I t  is otherwise as to  realty." 

We do not think X o o r e  v. R n n k i n ,  172 S. C., 599, is contrary to the 
position here taken. 

F o r  the reasons given, the judgment of the court below is  
Affirmed. 

ABERNETHT LAND & FINANCE COMPANY, JULIUS W. ABERNETHY, 
FOREST SCHRUM, A N D  LOUIS SCHRUM v. FIRST SECURITY TRUST 
COMPANY, ADMIKISTRATOR OF THE ESTATE OF JOHN P. YOUNT, DE- 
CEASED, AKD ADMINISTRATOR OF THE ESTATE OF TVILFONG YOUNT, DE- 
CEASED, WADE H. LEFLER, CLERK SUPERIOR COURT, CATAWBA COUNTY, 
0. D. BARRS, SHERIFF CATAWBA COUNTY, AND JOHN R. IRVIN, JR., 
SHERIFF MECKLEXB~RQ COUNTY. 

(Filed 13 April, 1938.) 

1. Actions § 10- 
An action is not ended by the rendition of a judgment, hut is still 

pending for the purposes of issuing and recalling esecutioli, determining 
proper credits, or the amount due thereon, and for other motions affecting 
the esistence of the jndgment not inrol~ing fraud. 
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2. Execution 5 11- 
The proper remedy to recall or set aside an execution or a sale made 

thereunder and to prevent further proceedings is by motion in the cause 
and not by independent action. 

3. Same: Injunction 8 % 

Injunction will not lie to enjoin execution sale on EL judgment, since 
there is an adequate remedy a t  law by motion in the cause to stay or 
recall the execution. 

4. Execution 3 11-Court may consider summons and complaint in action 
to restrain execution sale as a motion in the original cause. 

Where a party brings an independent action to restrain levy and sale 
under execution, the court may, in its discretion, treat the summons and 
complaint as a motion in the cause, and should not dismiss the proceedings 
when the ends of justice demand that the cause be retained for the ad- 
judication of the issues raised, and in this case the cause is remanded 
with direction that the proceedings be considered and treated as a motion 
in the original cause. 

5. Execution 8 21- 
When a judgment creditor purchases the land of the judgment debtor 

a t  the execution sale for a sum in excess of the judgment, the judgment 
debtor may require the surplus over the judgment app1.ied to other liens 
against the land when there are no other junior liens against the land. 

APPEAL by plaintiffs from Olive, Special Judge, a t  'December Term, 
1937, of CATAWBA. Remanded. 

This is a civil action instituted by the plaintiffs to restrain a levy 
and sale under execution issued by the defendant Wade H. Lefler, clerk 
of the Superior Court of Catawba County, on a judgment in  favor of 
the Consolidated Trust  Company and against the plaintiffs and to have 
said judgment cancelled of record. 

On 29 June,  1931, Consolidated Trus t  Company procured judgment 
against the plaintiffs for  $6,750, interest and costs, which was duly 
docketed in  the office of the clerk of the Superior Court of Catawba 
County. Thereafter on 6 June, 1932, the Fi rs t  Security Trust  Com- 
pany, as administrator of the estate of John  P. Yclunt, procured a 
judgment against the plaintiffs and one R. M. Yount for $20,000, in- 
terest and costs, which was likewise duly docketed. The F i r s t  Security 
Trust  Company, administrator, caused execution to issue upon i ts  judg- 
ment and certain lands of the corporate plaintiff, situate in  Catawba 
County, were sold thereunder. The  plaintiff alleges that  prior to said 
execution sale the defendant administrator entered into an  agreement 
with the Consolidated Trust  Company, under the terms of which the 
said administrator was t o  buy said property a t  said sale and pay off 
and discharge the taxes, assessments and the first judgment; that  i n  con- 
sideration thereof the Consolidated Trust  Company agreed to withhold 
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execution on its judgment and to  give the defendant administrator an 
opportunity to resell said property a t  private sale in parcels and satisfy 
the prior liens; that  pursuant to said agreement the defendant admin- 
istrator did buy said property for the sum of $31,000, which was an 
amount sufficient to pay all liens upon said property; that  the defendant 
administrator, from time to time, sold parcels of said land and paid off 
and satisfied the first judgment lien, but that  instead of having the said 
judgment cancelled it procured an  assignment thereof, without recourse, 
to the First  Security Trust  Company, administrator of Wilfong Yount, 
deceased. The plaintiffs further allege that  the agreement entered into 
between the First  Security Trust  Company, administrator, and the Con- 
solidated Trust  Company inured to their benefit as third party bene- 
ficiaries and that  they are entitled to have said judgment cancelled. 

After the assignment of said judgment the Fi rs t  Security Trust Com- 
pany, administrator, had a transcript of said judgment docketed in  the 
county of Necklenburg, and procured the issuance of execution thereon, 
both to the county of Catawba and the county of lIecklenburg, the 
plaintiff Julius TI;. Abernethy owning property in Mecklenburg County. 
The  plaintiffs seek to restrain any sale under these executions. 

When this case was called for trial, and after the reading of the plead- 
ings, the defendants demurred ore tenus, for the reason that the com- 
plaint does not contain facts sufficient to constitute a cause of action 
acd the court does not have jurisdiction, and moved to dismiss for that  
the remedy, if any, is by motion in the cause and an  independent action 
does not lie. Thereupon the court entered the following judgment: 

"This cause coming on to be heard, and the defendants moving to 
dismiss the action for that  the remedy of the plaintiffs, if any, is  by 
motion in the case of "Consolidated Trust  Co. v. Abernethy Land and 
Finance Co." et nls., and not by independent action. 

"The court finds that  the parties in this action are different from 
those in the action of the 'Consolidated Trust  Co. v. Abernethy Land 
and Finance Co.,' and the defendants' motion is, therefore, allox-ed and 
the action is dismissed." 

The plaintiffs excepted and appealed. 

Chas. P. Prui f t  and M7. C. Feimster for  plaintifs, appellants. 
TI'. A. Self, C. Dasid Swift, and H. G. Stephens fo r  Fi rs t  Security 

Trust  Company, administrator of J o h n  P. Yount estate and of Wilfong 
Yount estate. 

BARKHILL, J. An  action in court is  not ended by the rendition of a 
judgment, but in certain respects it is still pending until the judgment 
is  satisfied. I t  is  open to  motion for execution, for the recall of an exe- 
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cution, to determine proper credits and for other motilms affecting the 
existence of the judgment or the amount due thereon. .Mason 2). Miles, 
63 N. C., 564; F a b o n  v. iMcIlwaine, 72 X. C., 312; .Vann v. Blount ,  
65 N.  C., 99; McIntosh, Prac. and Proc., sec. 991. 

The court from which the execution issued may, for sufficient cause 
shown. recall or set aside an execution or a sale made thereunder and 
prevent further proceedings. This is properly done by a motion in the 
cause and not by an independent action. When the ground alleged for 
setting aside a judgment, or for cancelling the same of record, is not 
based upon fraud the proper remedy is likewise by motion in the cause. 
Foard v. Alexander, 64 N .  C., 69; Chnmbors v. Penlurcd, 78 N .  C., 53; 
Parker v. Bledsoe, 87 I?. C., 221 ; Henderson v. M o o r e ,  125 Ti. C., 383 ; 
McIntosh, Prac. and Proc., see. 735. 

I t  is clear, then, that the plaintiff cannot maintain this action as an 
independent proceeding for two reasons: (1) This is an injunctive pro- 
ceeding and the plaintiffs hare an adequate! remedy at law by motion in 
the cause, and ( 2 )  the relief sought must be obtained by motion in the 
original cause and not by independent action. 

When, however, a party by mistake brings an in'3ependent action 
when his remedy is by motion in the original cause the court may, in 
its discretion, treat the summons and complaint as a motion. Jarman  
v. S a u d e r s ,  64 N.  C., 367; Cruddock v. Brinkley,  177 N. C., 1'25. I n  
the administration of justice the courts look to the substance rather than 
to the form, and proceedings mill not be dismissed upon mere technicali- 
ties when they may be properly retained for the ad<judication of the 
issues raised. The summons and complaint herein should have been 
treated as a motion in the original cause, to the end that the issues 
raised by the pleadings may be determined and the rights of the parties 
adjudicated. The cause is remanded with directions that these proceed- 
ings be considered and treated as a motion in the original cause and the 
restraining order as recalling the execution pending the final determi- 
nation of the motion. The clerk is not a proper party, and as to him 
the action should be dismissed. As the Consolidated Trust Company 
has assigned its judgment without recourse it is not a necessary party. 

As the merits of the case hare not been determined b;y the court below, 
and the rights of the parties depend upon the nature and extent of the 
agreement entered into by and between the defendant idministrator and 
the Consolidated Trust Company, we refrain from discussing the other 
questions of law raised in the briefs. If map be appropriate to say, 
however, that the present record does not disclose any judgments junior 
to the one obtained by the defendant administrator, and that if in fact 
the bid at  the execution sale was $31,000, as contended by the plaintiffs, 
nothing else appearing, the plaintiffs, as a matter of law, are entitled 
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to have the  excess over a n d  above the  amount  necessary to  p a y  the  judg- 
ment  held by  the  defendant  administrator  applied to  the  satisfaction 
of the  judgment obtained by the  Consolidated T r u s t  Company. 

I t  is  ordered t h a t  this  cause be remanded f o r  f u r t h e r  proceedings i n  
accordance with th i s  opinion. 

Remanded. 

LOUIS BARROW, BY HIS NEXT F R I E ~ D ,  JESSE BARROW, JR. ,  v. RUFUS 
KEEL AND JAMES TAYLOR. 

(Filed 13 April, 1938.) 

1. Trial 8 2 2 b  
Upon motion to nonsuit, the evidence must be considered in its most 

favorable light for plaintiff. 
2. Trial 5 24- 

If there is any competent evidence tending to prove the facts in issue, 
the evidence must be submitted to the jury. 

3. Automobiles 5 24hEvidence  held sufficient for jury on question of 
whether driver was acting within scope of employment. 

In this action to recover for ptrsonal injuries inflicted by the negligent 
driving of an automobile, plaintiff offered evidence tending to show that 
the driver was regularly employed by defendants, that defendants were 
engaged in the tobacco warehouse business, and that they had sent the 
driver of the car to drum up business near a certain town, that the acci- 
dent occurred on a direct route from clefencant's place of business to the 
tow11 designated, and that  a t  the time the driver had checks for tobacco 
sold a t  defendants' warehouse payable to persons living in the vicinity 
of the town. Held:  The eridence, considered in the light most favorable 
to plaintiff, is sufficient to be submitted to the jury on the question of 
whether the driver, a t  the time of the accident, was acting in the course 
of his employment and in furtherance of defendants' business. 

4. Master and Servant § 21a- 
A master is  liable for injuries caused by the negligence of the servant 

while act i i~g in the course of his employment and in furtherance of the 
master's business. 

APPEAL by plaintiff f r o m  G r a d y ,  J., a t  F e b r u a r y  Term,  1938, of 
CRATES. R e ~ e r s e d .  

IT7. B. R. Guion and D. L.' TT'ard for plaintiff. 
J .  B. J a m e s  for defendants .  

DEVIS, J. T h e  plaintiff instituted h i s  action f o r  damages f o r  a per- 
sonal i n j u r y  alleged to have been proximately caused by  t h e  negligence 
af the  defendants i n  the operation of a n  automobile upon the  highway. 
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BUROW v. KEEL. 

At the close of the evidence the court below sustained motion for judg- 
ment of nonsuit and plaintiff appealed. 

I t  is the accepted rule that upon a motion for judgment of nonsuit 
the evidence for the   la in tiff must be considered in its most favorable 
light, and if there be any competent evidence tending to prove the facts 
in issue the case must be submitted to the jury. S. v. A d a m ,  ante ,  
243; Anderson  v. A m u s e m e n t  Co., ante ,  130. 

I t  was not controverted that there was eridence tending to show that 
the plaintiff, a child, immediately after alighting from a school bus on 
the highway was struck and injured by an automobile r~egligently oper- 
ated at  the time, and that the driver of the automobile was one Hester 
Quinn, an employee of the defendants, but it was denied that the driver 
was at the time acting within the scope of his employment or engaged 
in work for or in furtherance of his employer's business, and defendants 
contend that in this respect plaintiff's evidence failed tcl support allega- 
tions of negligence on the part of these defendants. 

The determinative question, therefore, presented by the appeal is 
a ion whether there was any competent evidence to justify the applic t '  

of the principle of respondeat superior  so as to impose liability upon 
the defendants for the negligence of tbe driver of the automobile. Upon 
this point the plaintiff offered evidence tending to show that the defend- 
ants were engaged in the leaf tobacco warehouse busines in  Greenville, 
North Carolina, and that Hester Quinn was regularly employed by 
them to do work in  and about the warehouse, particularly in  facilitating 
the unloading of tobacco afld keeping the time of the laborers on the 
floor, and that he was so employed before and after the date of plaintiff's 
injury, which occurred 16 October, 1936. [t also appeared that Quinn 
lived near Newport, Yorth Carolina, some seventy mi es distant from 
Greenville. h witness for plaintiff testified that on the day of plaintiff's 
injury "Mr. Keel told him (Quinn), and Mr. Taylor, too, to go down 
and get all the tobacco he could get around Newport, drum the tobacco 
up to Greenville for sale. I remember the date during the fall of 1936 
that my nephew (the plaintiff) was injured in an accident. He (Quinn) 
was at the warehouse at Keel's and Taylor's. I t  was cm Friday after- 
noon and I was working in the warehouse and a sale was going on, and 
I needed some help over on my side of the house where I was working 
to get some one to help me repack rejected.tobacco, and I met Mr. Keel 
on the1 floor and I asked him had he seen Hester Quinn and he said no, 
he had (not) seen him, but that he had sent him on down to Newport 
to drum tobacco that afternoon. S t  that time the sale mas going on. 
Mr. Keel said he sent him down to drum tobacco, that he wanted as 
much tobacco as he could get during the next week." 
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There was also evidence from another witness tha t  he had seen Quinn, 
during the tobacco season in fall of 1936, in and around Newport 
"working, drumming tobacco for Keel and Taylor." The plaintiff 
further offered evidence tending to show that the place where the plain- 
tiff was struck and injured by the automobile driven by Quinn, near 
Vanceboro, North Carolina, was on the most direct route from Green- 
ville to Newport. There was evidence that  Quinn had with him a couple 
of checks drawn by Keel and Taylor, payable to persons living in  the 
vicinity of Kewport who had that  week sold tobacco in  defendants' 
warehouse. The custody of these checks, however, was claimed by 
Hester Quinn's wife, who was with him in the car a t  the time. I t  also 
appeared that  the automobile was Quinn's. 

Without expressing an  opinion as to the weight or sufficiency of the 
evidence offered to establish the material facts i n  support of plaintiff's 
case, me reach the conclusion that  the plaintiff has offered evidence suf- 
ficient to entitle him to have his case submitted to the jury, and that  
there was error i n  sustaining the motion for judgment of nonsuit. 

Under the rule laid down in X a r t i n  v. B u s  Line,  197 S. C., 720, 150 
S. E., 501, there was here some evidence that the driver of the offending 
automobile, Hester Quinn, was a t  tho time of the injury engaged in 
executing the orders of his employers and in the furtherance of their 
business, and that  the negligent acts complained of were committed by 
defendants' employee while he was about his employers' business and 
engaged in work for them. 

"It is elementary that  the master is responsible for the tort of his 
servant which results in in jury  to another when the servant is acting by 
authority or within the scope of his employment and about the master's 
business." Parrish v. M f g .  Co., 211 N.  C., 7 ;  Wal ler  v. H i p p ,  208 
N. C., 117, 179 S. E., 428; Lertz  v. Hughes  Brothers, Inc.,  208 X. C., 
490, 181 S. E., 342; V a n  Landingham v. Sewing X a c h i n e  Co., 207 N. 
C., 355, 177 S. E., 126; X a s o n  v. T e x a s  Co., 206 S. C., 805, 175 S. E., 
291; Robertson v. Power Co., 204 5. C., 359, 168 S. E., 415; Dickerson 
v. Refining Co., 201 N. C., 90, 159 S. E., 446; Lazarus c. Grocery Co., 
201 N .  C., 817, 161 S. E., 553; Gallop c. Clark.  188 N. C., 186, 124 
S. E., 145. 

Upon the evidence offered, the plaintiff was entitled to have his case 
submitted to the jury on the issues raised by the pleadings, under appro- 
priate instructions from the court, and the judgment of nonsuit must be 

Reversed. 
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R.4CHEL BRITTAIN WHITAKER v. JEFFERSON STANDARD L I F E  
INSURANCE COMPANY. 

(Filed 13 April, 1938.) 

1. Insurance @ 39, 41-Erroneous instruction. a s  t o  liability on  double 
indemnity provision held no t  cured by verdict. 

The policy in  suit provided for payment of double indemnity in  the 
event insured died of injuries inflicted through external, violent and 
accidental means, provided such injuries were not self-inflicted, or inten- 
tionally inflicted by another. The determinative issues submitted to the 
jury were, first, a s  to whether the injuries causing death were inten- 
tionally inflicted by another; second, whether they were self-inflicted; and 
third, whether death resulted from injuries effected solely through ex- 
ternal, violent and accidental means. On the third issue the court inad- 
vertently instructed the jury that  if insured died of a gunshot wound 
"intentionally inflicted by" another, the law would regard this a s  by 
accidental means, and upon such finding plaintiff would be entitled to 
double indemnity. Held: The negative finding by the jury to the first 
two issues does not render the erroneous instruction on the third issue 
harmless, since the third issue is  the only one which imports liability 
under the double indemnity clause. 

a. Appeal a n d  Er ror  § 3 9 h  
An erroneous instruction on one issue cannot be cured by the answers 

to other issues submitted when the issue to which the error related is 
the one determinative of the rights of the parties. 

3. Insurance 9 13: Contracts 5 
The parties a re  bound in accordance with the terms, provisions and 

limitations set out in their agreement. 

APPEAL by defendant  f r o m  Alley, J., a t  November Term,  1937, of 
HENDERSON. 

Civil action to  recover on double indemnity clause in policy of l i fe  
insurance. 

O n  1 5  October, 1925, t h e  defendant  issued t o  Joseph  D e n h a m  
Whi taker  a policy of life insurance i n  the  face amount, of $2,000, pay-  
able to  plaintiff a s  beneficiary, and containing double indemnity clause, 
per t inent  provisions of which follow : 

"The company will p a y  the  beneficiary . . . double the  face 
amount  of this  policy . . . provided death results . . . f r o m  
bodily i n j u r y  effected solely through external,  violent,  and  accidental 
means. . . . Except  these provisions d o  not app ly  . . . i n  case 
death results f r o m  bodily i n j u r y  inflicted by t h e  insured himself o r  in- 
tent ion all^ by  another  person." 

T h e  insured was game warden of Henderson County. On the n igh t  
of 1 4  Norember,  1936, he  was  a t  a cabin i n  t h e  vicini ty  of P i sgah  
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Sat ional  Forest for the purpose of apprehending persons unlawfully 
spotlighting deer. Sbou t  4 :30 a. m. he was awakened by an  automobile 
which stopped almost in front of the cabin, and with a high-powered 
spotlight was searching the fields' below. The insured and his brother, 
half-clad, each ~ v i t h  pistol in hand, left the cabin and approached the 
car, the insured being in front,, and as he came u p  on the driver's side 
said to the occupants, "Hello, fellows." Whereupon the car surged 
forward, and immediately a flash of fire was seen, a shot was heard, and 
the insured stepped backward and said to his brother, "I'm shot," and 
died immediately thereafter. 

Upon denial of double liability, and issues joined, the jury answered 
the determinative issues as follows : 

"1. Did the death of the insured result from bodily iniuries inten- " " 
tionally inflicted by another person, as alleged in  the answer? Answer: 
'No.' 

"2. Did the death of the insured result from bodily in jury  inflicted 
by himself, as alleged in the answer ? d n s ~ v e r  : 'No.' 

"3. Did the death of the insured result directly and independently of 
all other causes from bodily injuries effected solely through external, 
~ i o l e n t ,  and accidental means while the insured was sane and sober, as 
alleged in  the c o m ~ l a i n t  ? Answer : 'Yes.' " 

y h e  trial court instructed the jury on the third issue that  if the in- 
sured died from a pistol or gunshot wound, "intentionally inflicted by 
some occupant of s&d car," the law would regard this as-by accidental 
means, and upon such finding they would award double the face amount 
of the policy. Exception. 

Judgment on the verdict for plaintiff from vhich the defendant 
appeals, assigning errors. 

J l .  J l .  R e d d e n  f o r  p l a i n t i f ,  appel lee .  
S m i f h ,  IVhar ton  (e. Hudgins, J .  E. S h i p m a n ,  a n d  H a r k i n s ,  T7an 

W i n k l e  & W a l t o n  f o r  d e f e n d a n t ,  appe l lan t .  

S ~ a c r ,  C. J. By the exprev terms of the policy in suit the double 
indemnity clause iq not to apply in case "death results from bodily in- 
jury inflicted . . . intentionally by another person." J o l l e y  v. I n s .  
Co . ,  199 h'. C., 269, 154 S. E., 400; , l Ic~fson v. T r a v .  I n s .  C'o., 74 ,lm. 
St. Rep., 363. I t  is conceded that  the trial court was inattentive to this 
provision in charging the jury on the third issue. ll 'trrren 7%.  Ins. Co., 
212 K. C., 354. The contention is advanced, howcver, that, in ~ i e w  of 
the answers to the first and second issues, the submission of the third 
issue was unnecessary, and any error committed in respect thereof should 
be regarded as harmless. Brrrdskaw v. I n s .  C'o., 205 K. C., 214, 179 
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S. E., 665. The difficulty with this suggestion lies i n  the fact  that  the 
third issue is the only one which imports liability under the double 
indemnity clause, and death resulting from "bodily in jury  inflicted in- 
tentionally by another person" is not covered by the clause, but comes 
directly within the exception appearing therein. Clay v. Ins. Co., 174 
hT. C!., 642, 94 S. E., 289. 

The meaning of the policy is not i n  dispute nor the law applicable 
thereto. The contract is of the making of the parties. They have 
agreed upon its terms, provisions, and limitations. "As a man consents 
to bind himself, so shall he be bound." Allsbrook v. Walston, 212 N .  C., 
225, 193 S. E., 151; Elliott on Contracts (Vol. 3) ,  sec. 1891. Such i s  
the simple law of contracts. Gilmore v. Ins. Co., 199 N.  C., 632, 155 
S. E., 565; Headen v. Ins. Co., 206 N.  C., 860, 175 S. E., 282. The de- 
fendant is entitled to have the issues submitted to the jury under a 
charge free from error. Warren v. Ins. Co., supra. T o  this end a new 
trial must be awarded. I t  is so ordered. 

New trial. 

STATE v. J. C .  FREEMAN. 

(Filed 13 April, 1938.) 

1. Criminal Law 9 41h: Evidence 5 17- 
A party may not impeach or discredit his own witness. 

2. S a m e N e w  trial is awarded in this case for error in permitting the 
State to discredit its own witness. 

The State was permitted to recall one of its own witnesses for the 
purpose of contradicting him, and upon his denial that he had testified 
otherwise than a t  the trial upon the preliminary examination, introduced 
the justice of the peace before whom the preliminar:~ proceedings were 
had, who, over objection of defendant, testified that the witness had made 
statements upon the preliminary hearing which were contradictory to his 
testimony a t  the trial. Held: Defendant's objection to the testimony of 
the justice of the peace was well taken, and a new trial is awarded, since 
:i party will not be permitted to discredit or impeach his own witness. 

3. Criminal Law 9 81d- 
When a new trial is awarded on one exception, other exceptions relating 

to matters which may not arise upon the subsequent hearing, need not 
be considered. 

APPEAL by defendant from Cranmer, J., at  October Term, 1937, of 
SAMPSON. 

Criminal action tried on two indictments charging defendant with the 
forgery of and uttering two separate checks. 
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Defendant pleaded not guilty. 
Verdict : Guilty. 
Judgment:  Eighteen months in  State's Prison. 
Defendant appealed to the Supreme Court and assigned error. 

Attorney-General Seawell and ilssistant Attorneys-General HcMullan 
and 1Yill.is for the State. 

E. C.  Robinson and Butler (e. Bufler for defendant, appellant. 

WIKBORKE, J. Tha t  a party cannot discredit his  own witness is a 
~vell-settled rule of evidence in judicial procedure in  this State. Strud- 
wick v. Brodnax, 53 N .  C., 401; S .  v. Taylor, 58 S. C., 694; Gadsby v. 
Dyer, 91 N. C., 312; ,lfcDonald v. Carson, 94 N .  C., 497; Chester v. 
Wilhelm, 111 S. C., 314, 16 S. E. ,  229; S. v. Ilface, 118 N. C., 1244, 
24 S. E., 798; Smith  v. R .  R., 147 S. C., 603, 61 S .  E., 575; Lynch v. 
Veneer Co., 169 N.  C., 169, 85 S. E. ,  289; Worth Co. v. Feed Co., 172 
X'. C., 335, 90 S. E., 295; S .  v. Xelvin, 194 X'. C., 394, 139 S.  E.! 762; 
Clay 7;. Connor, 195 N. C., 200, 131 S. E., 237; 8. v. Cohoon, 206 S. C., 
388, 174 S. E., 91. 

Fo r  the State's violation of this rule in  the present case defendant is 
entitled to a new trial. 

The record discloses that  the two checks in question were drawn on 
the First-Citizens Bank 8: Trust  Company of Roseboro; one, dated 12 
January,  1937, for $27.00, purporting to be signed in  the name of C. B. 
Sessoms and payable to the order of and endorsed by W. L. Jackson, 
and the other dated 16 January ,  1937, for $21.00, purporting to be 
signed in the name of C. B.  Sessoms and payable to the order of and 
endorsed by 1%. B. Johnson. 

State introduced the witness C. B. Sessoms, who testified that  he did 
not sign nor authorize any one to sign either of the two checks. F o r  
the apparent purpose of proving the handwrjting of the defendant, to 
be used as a proven specimen for comparison with the handwriting on 
the checks in  question, the witness identified two checks, one dated 6 
January ,  1937, for $3.00, and the other dated 19 January,  1937, for  
$4.00, each signed bv him and payable to the order of and endorsed by 
defendant J. C. Freeman. The witness testified that  lie hired the de- 
fendant to carry him to Fayettdville on two occasions; that  he paid him 
with these last two checks; that the defendant filled out the body of each 
check, and that  he, the witness, signed each. H e  further testified tha t  
when he gave defendant the $4.00 cherk Walter Faircloth was with him. 
The State then introduced as witness Walter Faircloth, who testified 
that he had been on a tr ip with Sessoms and J. C. Freeman; that he 
did not know Sessoms gave F r e ~ m a n  anything for carrying them; that  
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he did not see him give him anything; that he did not hear anything 
said about any money; that he did not see a check given by Sessoms to 
Freeman, and that "I was in the car but I did not ,3ee him give that 
check." 

a f t e r  offering the testimony of several witnesses with reference to 
the handwriting on the various checks, the State recalled Walter Fair- 
cloth and announced "that it was calling this witness for the purpose of 
contradicting him." The witness then denied that when testifying a t  
preliminary hearing of this case before Col. George Peterson, justice of 
the peace, he had testified that he saw C. B. Sessoms sign the $4.00 
check, that defendant wrote the balance of it, or that he had seen de- 
fendant write either one. 

Thereupon the State introduced Col. George Peterson, the justice of 
the peace, who testified, over defendant's objection, that Walter Fair- 
cloth, testifying in the preliminary hearing, said that "on 1 9  January, 
1937, C. B. Sessoms signed a check for $4.00 payable to J. C. Freeman; 
that C. B. Sessoms said he owed Freeman $4.00, and Sessoms said he 
was going to pay him by check; that he said that he saw Sessoms sign 
the check to Freeman for $4.00. . . ." The exception to the intro- 
duction of this evidence by the State for the express purpose of con- 
tradicting its own witness is well taken. 

In S. v. Taylor, supra, a similar question under almost identical cir- 
cumstances was presented. I n  that case the Court quoted with approval 
this statement from Greenleaf: "When a party offers :I witness in proof 
of his cause he thereby in general represents him as worthy of belief. 
He  is presumed to know the character of the witnesri he adduces, and 
having thus presented him to the court, the law will not permit the 
party afterwards to impeach his general reputation for truth, or to 
impugn his credibility by general evidence tending to show him un- 
uorthy of belief." The Court closes the opinion by saying: "Conclud- 
ing, as we have, that the  testimony of the justice was offered in this 
case for the sole purpose of discrediting the witness Harper, we are of 
the opinion, induced by the authorities cited, that thcl exception of the 
defendant was well taken.'' 

I n  view of the fact that defendant challenges the validity of the grand 
jury which found the true bills of indictmmt under which he is charged, 
it is suggested that new bills be sent before another trial is had. 

Other exceptions relate to questions that may not arise again in this 
case and are, therefore, not considered. 

For error discussed herein there will be a 
New trial. 
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STATE v. I. J. SANDERSON. 

(Filed 13 April, 1938.) 

1. Criminal Law § 11: Intoxicating Liquor § 5c- 
The second offense of manufacturing spirituous liquor is a felony. 

C. S., 3409. 

2. Constitutional Law § 26: Intoxicating Liquor § 9a- 
A person may be tried on a charge of manufacturing spirituous liquor 

for the second offense only upon indictment, since the offense is a felony. 
3. Criminal Law § 7- 

Where a warrant charging a misdemeanor is amended to charge a 
felony, defendant's plea of the statute of limitations on the misdemeanor 
count becomes immaterial. C. S., 4612. 

4. Same- 
Whether a nolle prosequi without leave prevents the running of the 

statute of limitations against the offense charged, q u e r e .  

5. Criminal Law § 56- 

When it  appears that defendant n7as tried and convicted upon n war- 
rant charging a felony, his motion in arrest of judgment should be 
allowed, since a person may be tried for a felony only upon indictment. 

APPEAI, by defendant f r o m  IIamilfon,  Special Judge, a t  Sovember  
Term, 1937, of DCPLIX-. 

Criminal  prosecution tried upon war ran t  charging the  defendant with 
operat ing "a whiskey still and  having whiskey i n  h i s  possession for  the 
purpose of sale (amended-this being a second offense for  manufactur-  
ing whiskey) ." 

T h e  w a r r a n t  was issued 1 6  September, 1933, charging the offense as 
having been committed on the  same day. 

O n  3 August,  1936, the war ran t  was amended so as to  charge a second 
offense, making  it  a felony;  whereupon the  defendant waived prelimi- 
n a r y  hearing and was bound over to  the Superior  Court  fo r  trial.  

A t  thc October Term,  1036, Dupl in  Superior  Court,  a bill of indict- 
ment  m s  returned by the  gralld jury,  upon which the solicitor took a 
" nol. pros." a t  the  J a n u a r y  Term,  1937, and  the  cause v a s  remanded to 
the general county court  f o r  t r ia l  upon the  original war ran t .  

K h e n  tlie ease n a s  reached for  t r ia l  i n  the general county court  on 
11 October. 1937, thc  defendant mored to (1i.mi.s fo r  tha t  the offense 
charged i n  the  war ran t  was conimitted more t h a n  tn-o years  pr ior  
thereto. Overruled ; exception. 

T h e  defendant was conricted i n  tlie general county court  and  sen- 
tenced to twelve months on the  roads. F r o m  the judgment he appealed 
to  the Superior  Cour t  of Dupl in  County. 
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Upon the call of the case in the Superior Court the defendant moved 
to quash and renewed his motion to dismiss. Overruled; exception. 

Verdict : Guilty. 
Judgment :  Two years on the roads. 
Motion in  arrest of judgment denied. 
Dc1fendant appeals, assigning errors. 

A f f o ~ n c ! / - G e n e m l  Aenu-ell trnrl A s s i s f a n t  At torneys-General  Xc- l lu l lan  
and Willis for t h e  S f a t e .  
S. B. Bone!/ and  I?. D. J o h n s o n  for defendant .  

STACY, C. J. The defendant has been tried upon a warrant charging 
him with n felony, to wit, the second ofl'enst~ of manufacturing spirituou3 
liquors. C. S., 3409; S. 1 ' .  B ~ r r n e f f ,  184 K. C., 783, 11.5 S. E., 57. Fo r  
this offense trial may he had only upon a bill of indicln~ent found by a 
grand jury. 8. 1 % .  ayrnnn,  164 hT. P., 411, 79 S. E., 254. 

I n  this view of the matter the drfendant's plea of the statute of limi- 
tations. C. S., 4512, on the misdemeanor count becomes immaterial. 
S. v. H e d d e n ,  157 N .  C., 803, 123 S. E., 65. 

Whetllrr the solicitor can now proceed upon the bill of indictment. 
the nolle p r o s e p i  being without leare, is not before uu for decision. 
S. 9. 1Tli27ial?zs, 1.51 K. C., 660, 65 S. E., 908. 

Tlie motion in arrest of judgnient is uell  taken. 
Judgment arrested. 

IN THE MATTER OF THE ADMINISTRATION OF THE ESTATE OF ! 5 .  WARD BANKS, 
DECEASED. 

(Filed 13 April, 1938.) 

Executors and Administrators § 4--In special proceeding to remove admnin- 
istratrix, her rights as  distributee may not be determined. 

I11 this special proceeding to remove an administratrix, order revoking 
letters was issued upon the court's finding that the ~dnlinistratrix wah 
not a resident of the State a t  the time of her qualification, C .  S., 8 ( 2 ) .  
The court then adjudicated her right to receive a widow's distributive 
share of the estate. Held:  The order of revocation is affirmed, but the 
adjudication of her right to receive a distributive share is stricken out, 
since that question was not before the court, her right as a distributee 
being determinable only in an action or proceeding in which both she 
and the administrator are parties. C. S., 147. 

APPEAL by petitioners in special proceeding from Frizzel le ,  Presiding 
J u d g e  of the  E ' i f fh  Judicial Dis tr ic t ,  a t  Bayboro, P a a r r x o  County, 9 
October, 1937. 
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S u f f o n  $ Greene and W a r d  ci? W a r d  for petit ioners,  appellants.  
J u l i u s  Dees and  D .  L. W a r d  for respondent ,  appellee.  

SCHENCR, J. This  is a special proceeding instituted before the clerk 
of Pamlico County Superior Court to remove Margaret T .  Banks as 
administratrix of the estate of S. Ward Banks, who died 13  April,  1937. 
Xargaret  T. Banks was married to the deceased in 1927. The petition 
alleges that  the said Xargare t  T .  Banks was not entitled to  letters of 
administration for the reason (1)  that  she had eloped and was living 
in  adultery a t  the time of the death of S. Ward Banks, (2)  tha t  she had 
procured an  absolute divorce from S. Ward Banks in  the state of 
Florida, ( 3 )  tha t  she was not a resident of the State of North Carolina 
a t  the time of her qualification as administratrix, and (4)  that  she is 
not a suitable and competent person to act as administratrix. 

Hearing was had before the clerk who entered an  order dismissing 
the proceeding, from which order petitioners appealed to the resident 
judge. 

The cause came on to be heard by the resident judge who found, 
i n f e r  al ia ,  that  the said Margaret T .  Banks was not a resident of the 
State of S o r t h  Carolina a t  the time of her qualification as adminis- 
tratrix, and tllereupon racated the order of the clerk and adjudged that  
the letters of administration issued to Margaret T .  Banks be revoked. 
C. S., 5 (2 ) .  To this finding of fact and adjudication there was no 
exception. 

The judge further found as facts (1)  that  Margaret T. Banks had 
not eloped and lived in adultery, ( 2 )  tha t  the divorce decree entered 
in the action instituted by her in Florida is null and void, and (3)  that  
she is the nidow of S. Ward Banks, deceased, and concluded as a matter 
of law that  she is entitled to receive a widov's distributive share in the 
estate of said deceased. T o  these findings of fact and conclusion of 
law the petitioners reserved exceptions and appealed to the Supreme 
Court. 

The exceptions we think, and so hold, are well taken. This is a 
special proceeding instituted before the clerk to remove a n  administra- 
trix, and the question of the right of Nargaret  T .  Banks to share as 
a distributee of the estate of S. Ward Banks, deceased, was not before 
the court for decision, for the reason that  the estate was not represented 
in said proceeding. 

We therefore conclude that  the findings of fact and conclusion of law 
excepted to should be striclren from the judgment, and that the judg- 
ment should be affirmed only in so far  as it vacates the order of the 
clerk and revokes the letters of administration issued to Margaret T. 
Banks, and i t  is so ordered. 
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I n  modifying the judgment below we do not intimate an  opinion up011 
the question as to whether Margaret T .  Banks is  entitled to a distribu- 
tive share in the estate of S. Ward Banks, deceased. Should this ques- 
tion arise by a refusal of the administrator to be appointed by the clerk 
to  recognize Margaret T .  Banks as a distributee i t  must be determined 
in an  action or proceeding (C. S., 147) wherein such administrator 
and Margaret T. Banks are, respectively, parties. 

The  judgment as modified by this opinion is afirmed. 
Modified and affirmed. 

GEORGE C. BUTLER, ADMINISTRATOR, v. NEW PORK LIFE INSURANCE 
COMPANY. 

(Filed 13 April, 1938.) 

1. Insurance 5 3la-Evidence held to disclose fraud in procuring delivery 
of policy issued without medical examination. 

When the evidence discloses that insured, in a policy issued without a 
medical examination, failed to disclose, a t  the time of mailing the initial 
premium, that she was going to a hospital, and that she failed to inform 
insurer that she had consulted a doctor and was treated for cancer 
between the date of the application and the delivery of the policy, the 
application providing that the policy should not be delivered in such case, 
a nonsuit in insurer's favor in plaintiff beneficiary's action on the policy 
is without error, since if  insured had not suppressed the truth the policy 
would not have been delivered. C. S., 6460. 

2. Fraud § 2- 
A suppressio veri by one whose duty it is to speak is equivalent to a 

suggestio falsi. 

AITEAL by plaintiff from Cranmer, J., at  November Term, 1937, of 
SARIPSON. 

Civil action to recover on a policy of life insurance. 
On  13  November, 1933, Lela F. Butler made application to the New 

York Life Insurance Company for $1,000-policy of life insurance, pay- 
able to her estate. 

The  application is made a par t  of the policy and contains the follow- 
ing agreement : 

"It is mutually agreed as follows: (1) Tha t  the insurance hereby 
applied for shall not  take effect unless and unti l  the policy i s  delivered 
to and received by the applicant and the first premium thereon paid in 
full during his  lifetime, and then only if the applicsnt has  not con- 
sulted or been treated by any physician since the time of making this 
application." 
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The policy was issued, vi thout medical examination, and delivered 17 
December. 1933. in conseouence of a letter written 15  December on 
behalf of applicant, enclosing check for premium and asking that  policy 
be sent, as applicant was going away. The writer testified: "I must 
have meant that  Miss Butler was going to the hospital when I said in 
the letter she was going away," though this was not stated. I n  the 
meantime the applicant had consulted a physician on 1, 3, or 4 Decem- 
ber, cliscovered that  she had a cancer, and was taken to the hospital on 
16 December. She died 28 Mny, 1931. 

The defendant  leaded violation of the condition attached to the 
delivery of the policy, and, in addition, that  it v a s  secured by fraudu- 
lent m;srepresentations and concealments. 

I n  responw to a question from the court, plaintiff's counsel stated 
that  plaintiff could not refute the testimony concerning consultation 
by applicant and treatment of her by Dr.  Parker on account of her ail- 
ment (cancer) on or about 1 and 3 or 4 December, 1933. Thereupon 
the court' dismissed the action as in case of nonsuit. 

Plaintiff appeals, assigning errors. 

Howard H .  f lubbard for p l a i n t i f ,  appellant.  
Rounfree  Le. Rounfree  for defendant ,  appellee 

S T A ~ ~ .  C. J. Plaintiff takes the position that  the delivery of the 
policy, following receipt of the first preiiiiu~n, concluded the contract, 
in the absence of fraud, G r i e ~  v. Ins .  ('o., 132 X. C., 542, 44 S. E., 28, 
and that  the provisions of C. S., 6460-the policy having been issued 
without medical examination-preclude a denial of liability except in 
case of fraud, JIolbrook r .  Ins .  Co., 196 N. C., 333, 145 S. E., 609 ; and 
further, that plaintiff's evidence is sufficient to make out a prima facie 
case. 1T'illiomson c. Ins .  C'o., 212 S. C., 377. 

The position of the defendant is that the evidence shows a conditional 
delivery of the policy which, was not met, and that no contract of in- 
surance ensued. Gnrdner c. I n s .  Po., 163 N. C., 367, 79 S. E., 806; 
Lancasfer  v. Ins .  Co., 153 N. C., 255, 69 S. E., 214; P e r r y  I > .  Ins .  Co., 
150 S. C., 143, 63 8 .  E., 679; Ra!j c. 171s. Po., 126 K. C, 166, 35 8 .  E., 
246; Orrnond 1;. Ins .  Co., 96 N. C., 158, 1 S. E., 796; McCain v. Ins. 
Co., 190 PI'. C., 549, 130 S. E., 186, and cases cited. 

Without making definite ruling upon the relatire merits of these op- 
posing positions as applied to the facts of the instant case, v e  think it 
is clear that  plaintiff is in no position to insist upon a recovery. Cn-  
doubtedly there was R suppression of a material fact, ie., that  applicant 
was going to the hospital, when the premium was paid, which would 
hare  resulted in nondelirery of the policy but for such suppression. 
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Wells v. Ins. Co., 211 N .  C., 427, 190 S.  E., 744; Hayes v. Ins. Co., 
132 N. C., 702, 44 S. E., 404. Otherwise the case of lns. Co. c. Grady, 
185 N .  C, 348, 117 S. E., 289, might apply. A suppressio veri by one 
whose duty i t  is  to speak is equivalent to a suggestio falsi. Isler v. 
Brown, 196 N. C., 685, 146 S. E., 803; 10 R.  C. L., 324. 

Moreover, i t  is conceded that  the applicant consulted Dr .  Parker  and 
was treated by him for cancer between the date of the application and 
the delivery of the policy. This fact should have been communicated 
to the defendant. Whitley v. Ins.  Co., 71 N .  C., 480 

The  record is not such as to call for a disturbance of the judgment 
of nonsuit. 

Affirmed. 

STATE v. J I M M I E  OLIVER. 

(Filed 13 April, 1938.) 

1. Bastards § 3: Indictment fj ll- 
In a prosecution for willful failure and refusal to support an illegiti- 

mate child, sec. 1, ch. 228, Public Laws of 1933, an exception on the 
ground that the indictment failed to charge the specific date in the month 
in which the offense was alleged to have been committed cannot be sus- 
tained. C. s.,  4625. 

2. Criminal Law § 6- 
When the judgment is supported by the verdict, an exception to the 

judgment cannot be sustained. 
3. Criminal Law § 78b- 

Assignments of error which are not supported by exceptions duly noted 
will not be considered. 

4 .  Criminal Law 5 78d- 
Exceptions which are not set put as assignments of error are aban- 

doned. Rule of Practice in Supreme Court No. 19 ( 3 ) .  

APPEAL by defendant from Harris, J., a t  November Term, 1937, of 
PAA~LICO. N o  error. 

Attorney-General Seawell and Asshsfani Attorneys-(7eneral HcMullan 
and Will is  for the State. 

F.  C. Brinson for defendant, appellant. 

SCHENCK, J. The defendant was tried upon a hill of indictment 
charging him with violating see. 1, ch. 228, Public Laws 1933, in tha t  
he willfully failed and refused to support his illegitimate child begotten 
upon one Edna  Mae Morton. A verdict of guilty Wacs rendered. 
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The appellant's statement of the case on appeal consists of the bill of 
indictment, the charge of the court, the verdict and the judgment. The 
evidence is not set forth. 

The only exceptions noted in the record are (1 )  to the bill of indict- 
ment in that  it charges the offense to halve been committed on "the 
day of November, 1937," ( 2 )  to  the judgment as set out in the record, 
(3)  to the overruling of the motion to set the judgment aside, and (4)  
to the denial of the motion in arrest of judgment. 

The only assignment of error is in tlic following language : 
"So.  1. Since the bill of indictment did not charge any specific date 

in n'orember, 1937, that  the defendant had ~ d l f u l l y  refused or neglected 
to support said illegitimate child, and the court had charged the jury 
as follows, 'The only issue for you to pnss on in this case is whether you 
are satisfied by tlie evidence, beyond a reasonable doubt, whether he is 
the father of the child. I f  you are satisfied that he is the father of the 
child your verdict I\-ill be guilty. I f  you are ~ o t  so satisfied your verdict 
should he not guilty.' And also charged as follows: 'The only thing 
for you to consider, as I hare  told you, is whether the defendant is 
guilty or not guilty, whether he is the fatlicr of this child or not. Then 
i t  is a matter of the court.' The court erred in signing any judgment 
under the bill of indictn~ent, charge of tlie court and verdict of the 
jury." 

The only portions of the assignment of error supported by exceptions 
noted in the record are those that relate to the bill of indictment not 
charging any specific date in November, 1837, apon which the offense 
was committed, and those that  relate to the judgment set out in the 
record. The first of those exceptions cannot be sustained. C. S., 4625. 
The second of those exceptions cannot be sustained for the reason that  
the judgment is sustaiiled by tlie ~ e r d i c t  of guilty. 

There are in the record no exceptions noted to  the charge of the court. 
The portions of the assignment of error relating to the charge, tliere- 
fore, cannot be considered in this Court. Dison v.  Osborne, 201 S. C., 
489; In  r e  Will of Beard, 202 N. C., 661. 

The exceptions to the overruling of the motion to set the judgment 
aside and to the denial of the motion for arrest of judgment, are not set 
out as assignments of error and are therefore abandoned. Rule 19  ( 3 ) ,  
Rules of Practice in  the Supreme Court, 200 N. C., 824. 

No error. 
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LEON SUSKIN r. MARYLAND TRUST COMPANY ET AL. 

(Filed 13 April, 1938.) 

Process # 8-Order for publication without issuance of attachment held 
cured by later order for publication and warrant of attachment. 

Service of process by publication \vas ordered without issuance of war- 
rant of attachment, the noticr of attachment being wrved on the gnr- 
nishee two days later. Upon special appearance and motion to dismiss, 
a new order for publication of summons and warrant of attac2hment was 
issued upon the affidavit already filed. Held: The n ~ m  order was per- 
missible and cured the defects in the original order. 

APPEAL by defendants from Grarly, J., at  February Term, 1938. of 
CR~T'EPI'. 

Civil action for alleged wrongful conversion. 
The  plaintiff is a resident of Craven ('ounty. The  defendants are 

executors and trustees of the estate of Louis B. Suskirl, late of the city 
of Baltimore and State of Maryland. The action is  for wrongful con- 
version of property by the said Louis B. Suskin durinq his lifetime. 

Service of process is sought to be had by attachmtxnt of funds and 
property belonging to the defendants and situate in this State. 

On 29 December, 1936, the plaintiff filed affidavit for publication of 
service which was ordered by the clerk, returnable 1 5  ?Larch, 1937. N o  
warrant  of attachment was then issued, but two days later notice of 
attachment was served on garnishee. The garnishee ailswered 18 Janu-  
ary, 1937, saying that  i t  owed the defendants $150.00 and they wcre 
tho owners of 197 shares of its capital stork. 

011 1 March, 1937, the defendants, through counsel, entered a special 
appearance and moved to dismiss for want of jurisdiction, alleging that  
the defendants had not been brought into court by any valid service of 
process. 

Without presently passing upon the defendants' motion made upon 
special appearance, a new order for publication of summons and warrant  
of attachment was issued 9 March, 1937, returnable 26 April. There- 
after, on 17 April, 1937, the clerk denied the motion to dismiss. The 
defeiidants noted an  exception and appealed to the judge. 

A second motion to dismiss v,as filed by the defendants, still on special 
appearance, for that  no valid service of process was obtained by the 
second o r d ~ r  for publication of summons and warrant of attachment. 

The motion was granted in favor of the defendants as executors and 
denird in their capacity as trustees. From this ru l i~ ig  the defendants 
appeal, assigning error. 
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R. E.  1T'hitehurst and L. I .  X o o r e  for p la in t i f f ,  appellee. 
ITr. B. R. Guiorz for. T r u s t  Co.  and  S y d n e y  R. Trnub, trustees.  e s fn te  

of Lou i s  B. Sztsk in ,  de fcmlan f s ,  appe l lnn f s .  

STACY. C. J. I t  niay be conccded t h a t  when the  defendants first ap- 
peared specially and  moved to dismiss f o r  want  of a n y  valid s e n i c e  of 
process, their  position was perhaps well taken, no at tachment  having 
issued, TVinfrce L - .  Bagley ,  102 x. C.,  515, 9 S. E., 198, and  had the  
matter  rested there. a dismissal would have been i n  order. Finclz c. 

S l a f e r ,  1.52 S. C., 1.55, 67 S. E., 264. IIowever, without presently pass- 
ing  upon  the  defendants' motion to dismiss, a new order f o r  publication 
of summons and war ran t  of a t tachment  was issued upon  the  affidarit 
a l ready filed. T h i s  was permissible under  the  decisions, R u s h i n g  v .  
Ashcra f t ,  211 S. C., 627, 1 9 1  S. E., 332, and  i t  appears  t o  have cured 
the original defects. J e n e f t e  o. H o o e y ,  182 S. C., 30, 108 S. E., 301;  
X i l l s  c. I Iansel ,  168 X. C., 651, 8.5 S. E., 17. 

T h e  ~ a l i d i t y  of the  service of process is the only question presented 
by the  appeal.  D e n t o n  v. 17assiliades, 212 N .  C.,  513;  X o f o r  C'o. o .  
Reaves ,  184  N .  C., 260, 114  S. E. ,  175. Whether  there n-as error  i n  a n y  
other  respect is not before us. 

T h e  record is not such as to  require  a disturbance of the judgment. 
Affirmed. 

S T A T E  v. R A L P H  JOHNSON.  

(Filed 13 April, 1938.) 

1. Rape § 8: Criminal Law # 52b- 
Testimony of prosecutris held sufficient to take the case to the jury on 

the charge of rape, although there were possible inferences from the 
testimony tending to contradict her, the ~veight and credibility of her 
testimony being in the exclusive province of the jury. 

2. Rape 5 0-Indictment and evidence held to  warrant  submission of both 
carnal knowledge of prosecutrix, she being under 12 years of age, and  
with force against hcr mill. 

Where the indictment charges that defendant did ravish and carnally 
know prosecutrix by force and against her will, she being a child under 
twelve years of age, i t  is not error for the court to present to the jury, 
a s  applicable to the evidence in the case, both the question of carnal 
knowledge of prosecutrix when she was under twelve years of age. and 
carnal knowledge of prosecutrix when she was over twelve years of age 
by force and against her ~vill. C. S., 4204. 
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APPEAL by defendant from W a r l i c k ,  J., at  Januar,y Term, 1938, of 
IREDELL. X o  error. 

The defendant was charged with the capital felony of rape. The jury 
rcturned a verdict of guilty, and from judgment imposing sentence of 
death the defendant appealed. 

Attorney-General  Seawel l  and  Assis tant  At torneys-General  Jfc,Mullan 
and W i l l i s  for t h e  S ta te .  

J .  H .  B1~rX.e and John R. XcLaughlin for defendant .  

DEVIN, J .  The appellant presents in his brief two questions for 
. . .  
decision : 

1. Was the eridcnce sufficient to warrant submission of the case to 
the jury?  

2. Did the court err in its charge to the jury as to -he two phases of 
the crime as charged in the bill of indictment? 

1. The State's witness, upon whom the rape is alleged to have been 
committed, is Margaret Johnson, daughter of the defendant. She was 
born 12 August, 1925, and was t ~ ~ e l v e  years of age at  the time of the 
trial. She testified that  the first time the defendant had intercourse with 
her was in April, 1937, when she was under twelre years of age; that  she 
pushed him and told him to leave her alone; that he threatened to beat 
her if she told; that the defendant was 3; years of age. She further 
testified that  other similar acts mere committed by the defendant from 
time to time up to December, 1937, when she told her grandfather; that  
she told her aunt in the fall. 

Though the defendant denied his guilt, and there wwe possible infer- 
ences from the testimony tending to contradict the State's witness, her 
evidence was sufficient to make out a case of rape and to carry the case 
to the jury. I t  was the exclusive province of the jury to determine the 
credibility of thc witness and the weight to be given her testimony. 
There was no error in denying defendant's motion for judgment as of 
nonsuit. 

2. The appellant assigns as error that the trial judge submitted the 
case to the jury as if there were two counts in the bill, one charging 
intercourse when the State's witness was under twelve years of age and 
the other when she was over twelve years of age, by force and against 
her will. 

The bill of indictment charged that  the defendant did ravish and - 
carnally know the witness, Margaret Johnson, by force and against her 
will, she being a female child under twelve years of age. There was 
therefore no error in  presenting to the jury the elemen3;s of the crime of 
rape defined in  the statute (C. S., 4204) and charged in the bill of in- 
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dictment, as applicable to  the evidence in the case. S. v. Linney, 212 
X. C., 739; S. c. Puckeft, 211 S. C., 66. 

We hax-e examined the other exceptions noted a t  the t r ial  and  not 
brought forward i n  the brief, and decide tha t  none of them can be sus- 

tained. 
I n  the tr ial  we find 
N o  error. 

J. F. A. BRYAN V. OLD COLONY IXSURANCE COMPANY AND WILLIE 
TS'HITEHURST, ANNIE RAP, JIARIE ANDREWS. ETTA WHITE- 
HURST, AXD ROBERT TVHITEHURST, INTERVENERS ; 

and 

W. C. WHITEHURST, EXECUTOR OF THE ESTATE OF HARRIETT L. BRYBX: 
AND G.  R. WHITEHURST, GUARDIAN OF WILLIE WHITEHURST, 
ANNIE RAY, MARIE ANDREWS, ETTA WHITEHURST, AND ROBERT 
WHITEIIUIIST: A N D  WILLIE WHITEHURST, ASSIE RAT, MARIE 
ASDREWS, ETTA WHITEHURST, AND ROBERT WHITEHURST, IN 

THEIR OWS RIGHTS, THE LAST FIVE HAVING BECOME OF AGE, V. AJIERI- 
CAN EAGLE FIRE INSURASCE COJIPASY OF NEW YORK A m  

J. F. A. BRYAS; 
and 

G.  R. WHITEHURST, Gu-~RDIAX OF WILLIE WHITEHURST, ANNIE RAY, 
MARIE ASDREWS, ETTA WHITEHURST, AND ROBERT WHITE- 
HURST. AND IN THEIR OWN RIGHTS, TVILLIE WHITEHURST, ANNIE 
RAY, MARIE AXDREWS, ETTA WHITEHURST, AND ROBERT 
WHITEHURST, V. THE UNITED STATES FIRE INSURANCE (2031- 
PASY OF NEW YORK AND J. F. A. BRYAN. 

(Filed 13 April, 1938.) 

1. Insurance 5 17- 
The derisee of the fee to property subject to a charge in a certain sum 

in favor of other beneficiaries under the will, has a separately insurable 
interest in the property, which he may protect for his sole benefit. 

2. Insurance 8 24d- 
Where the devisee of the fee, subject to a charge in favor of other 

beneficiaries under the will, takes out a fire insurance policy for his sole 
benefit, the other beneficiaries are not entitled to an accounting from him 
for the proceeds of the policy upon the destruction of the premises by fire. 

3. Insurance Cj 17- 
The executor of a solvent estate has no interest in real property devised 

by will, and may not recover upon a fire insnrance policy taken out by 
him on the property, since the estate suffers no loss from the destruction 
of the building by fire. 
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4. Reference § 13- 
Where the referee makes certain findings, supported by evidence, to 

which no exceptions are  taken and which are  approved by the trial court, 
such findings are  conclusive, and the verdict of the ;lury upon an issue 
inadvertently submitted in  regard to the same matters must be disre- 
garded. 

5. Insurance 22-Findings t h a t  insured did not  make  agreement t o  
t ake  ou t  additional insurance held conclusive. 

Where the referee finds upon supporting evidence that insured did not 
know that other insurance was taken out on the property by another 
having an interest therein, and that such other insurance was taken out 
before insured's policy was issued, and no exceptions a re  taken to such 
findings and they are  approved by the trial court, the findings on the 
matter are  conclusive, and the verdict of the jury that  additional insur- 
ance was taken out pursuant to an agreement between insured and such 
other person, returned upon a n  issue inadvertently submitted, does not 
fmtitle insurer to judgment that  the policy sued on was avoidable for such 
additional insurance. 

6. Same--Other insurance issued t o  person having separably insurable in- 
terest does not  violate provision against additional insurance. 

A policy of fire insurance was issued to the devisee of the fee in prop- 
fhrty subject to a charge in favor of other beneficiar~es under the will. 
Thereafter the guardian of such other beneficiaries took out a policy to 
protect the interest of his wards. Held: The insurer issuing the policy 
to the guardian may not avoid liability thereon, on the ground of the 
additional insurance issued to the owner of the fee, since such additional 
insurance was not issued to or for the benefit of those insured under its 
policy. C. S., 6437. 

7. Insurance fj 24c- 
I n  determining the proportionate liability of several insurers issuing 

their respective policies on the same property, the amount of insurance 
issued by one of them should be disregarded when its policy is  void 
because issued to a person having no insurable interest. 

The face amount of the policy of one insurer is the correct basis for 
determining the proportionate liability of another insurer issuing a policy 
on the same property, even though the parties to such other policy agree 
to a compromise settlement for less than i ts  face amount. 

BARNHILL, J., took no part in the consideration or decision of this case. 

THREE cases, consolidated f o r  trial,  heard by  Hnmiltcn, Special Judge, 
a t  November Term,  1937, of PITT. Appeal  i n  first named case by  the 
interreners ,  i n  t h e  second case by  plaintiffs, and  i n  the  th i rd  case by 
the  plaintiffs and  the  defendant  United States  F i r e  Insurance  Company.  

These three actions were inst i tuted t o  recover upon th ree  policies of 
fire insurance on  the  same building, i n  the  town of Be.hel, N o r t h  Caro- 
lina, issued by  the  three named fire insurance companies, a s  follows: 
(1) By the  Old Colony Insurance  Company t o  J. F. A. B r y a n  i n  the 
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sum of $1,P00. (2 )  by the American Eagle Fire Insura~lce  Company to 
the estate of Harriet t  L. Bryan (W.  C. JVhitehurst, executor) in the 
sum of $1,000, and ( 3 )  by the li'nited States Fire Insurance Company 
to G. R. Whitehurst, guardia~i  of Willie Thi tehurs t ,  -1nnie Ray, Marie 
-hdrews,  Ettn VThitehurst, a11d Robert TVhiteliurst, in the sum of 
$1,000. The fire persons last named are children of Hettie Whiteliurst 
and G. R. Whitehurst, and, though they are now all of full age, they 
were treated by all the parties i n  these transactions as represc~ited by 
their father and guardian, G. R. JThitchurst. Fo r  convenience they 
will be hereafter denominated the Whitehurst cliildren. 

I t  was admitted that Harriet t  L. Bryan died in 1930 srized of the lot 
upon which was located the building inqurcd, and that she tlerised the 
same to J. F. -1. Bryan in fee, subject to a charge thereon in the sum 
of $1,500 in favor of the children of Hettie Tyhitehurst. JT. C. White- 
hurst n a s  named esecutor. The will of Harriet t  I>. Bryan i m p o d  no 
duty on her executor as to tlie real estate de~ised .  I t  was also admitted 
that the building insured was damaged by fire on 30 May, 1933, and 
before the date of expiration of the three insurance policies sued on. 

Actions were instituted by the named insured in each of tlie policies 
referred to, and each defeildant insurance company denied liability, 
prirlcipally on tlie ground of breach of conditions as to title and other 
insurance. I n  the suit between J. F. A. Bryan and Old Colony Insur-  
ance Company the MThitehurst children interrened, alleging lien ou the 
recovery under the policy issued by that insurance company to J. F. A. 
Bryan hy reason of tlie charge on tlie property impowl  by the will of 
Harriet t  L. Bryan in their favor. 

I t  also appeared that prior to the fire G. It. TVhitehurst, guardian of 
the Whiteliurst children, and W. C. Whiteliurst, executor, had instituted 
action to euforce the charge on the property d e ~ i m l  in the will of 
Harriet t  L. Bryan, and that dccree of sale was eutered and commis- 
sioners appointed. The property was bid off a t  the sale on 27 Nay,  
1933, but the fire occul-ring 30 May, 1035, proceedings for sale r c r e  
not completed and no report n as nlntle by the comn~issioners. 

B p  order of court the three cases yere  consolidated and referred to 
Hon. Mr. -1. Darden, referee, the parties preqcrriilg right to jury trial. 
The rrfcrec, after  hearing the eTitlc~ice, reported his findings of fact 
and conclusions of law to the court. 

The referee found. anlollg other tliing., that the damage to the build- 
ing by fire n as $2,000; that in the second case, ('TV. C. TTllitehurst, 
Esccutor, n l d  others I'. A h e r i ~ a n  E:agle Insurnlice Conipany," plaintiffs 
filed :ulientlmellt to the coniplail~t. alleging inutunl nlistake ill the policy, 
in that it should hnrc  heell TT ritten in name of and for benefit of the 
Vhitehurst  childre~l, lmt the referee found there was no evidence of 
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mutual mistake or equity to entitle plaintiffs to reformation of the 
policy; that  the policy issued by the A\mcricali Eagle Insurance Com- 
pany v : ~ s i s s u d  for tlle benefit of the ehtate of Harricltt L. Bryan. and 
tliat W. C. TVllitehurat, executor, had fully adminiqiered said estate; 
that the cstatc, was ~ o l ~ c n t  and fully qufficient to pay all creditors 11-ith- 
out the necessity of administering nil the building and lot, and that the 
esecutor had sustained no loss or damage by the fire. The amount paid 
for tlie premiuni w a ~  tendered and declined. 

I n  tlle m i t  of "G. R. TVllitellurst, Guardian of TVIlitrhurst children z.. 
United Stateq Fi rc  I n s ~ l r a ~ l c e  Company," the rcferp- found illat the 
ageilt of that  i~isnranee compnny knew at the time of the issuance of 
the policy that  i t  was for the benefit of the TVllircllurst children, and 
knew the condition of the title to tlle p r o p r ~ t y  anti their interest thereill, 
ant1 that  the policy was illtended to protect their interest i n  said prop. 
erty. I t  was also found that  the cash value of the d~wll i i ig  illmediately 
before the fire m s  $2,800. 

The referee concluded, upon the findings of fact made by liinl, (1) 
that tlw policy iqsucd by Old C'olony I ~ i s u r a i i t ~ ~  ( 'on~pany to J .  F. -1. 
Bryan in sum of $1,S00 was valid, enforceable, ant1 hindiitg oil that  
defendant; (2 )  that  the poliry isqued by the l ln~cr ican  Eagle Fi re  111- 
surnnce Company to the estate of IIarrict t  1,. 13rynn, TV. C. TVhitehurst. 
esecntor, was xoid antl unenforccablc at the date of the fire, antl ( 3 )  
that  the policy issued by the r l i i tet l  States Fi re  In+urance C'ompany to 
G. It. TVIiitehurst, guardian of 1Vhitchur.jt c l d d r e ~ ~ ,  n as valid, enforce- 
able, and binding on that clefenda~lt. 

The referctl a1.o conc~ludcd that  of tlle total ~ a l i d  insurance on the 
buil~ling of $2,,800, the Oltl Colony In,ur:ailcc Compan!- wa.: liable for 
IS/2Stlls and tllc r n i t c d  States F i r e  T i r ~ ~ ~ r a n c e  ( 'oi l ipn~~y 10/28tll~, of 
$2,000, and that  J .  F. ,I. I3ry:m TVRS e ~ l t i t l ~ d  to recoler of Old Colony 
Inmrnnc~c C o m p n ~ ~ y  $1,2S3.71 :il~d the TVhiteliurst ( ~ l d d r e n  ~vere  ell- 
titled to recover of United States F i r e  Iilsurance Coinpany $714.29. 

Tlis referee f u r t l ~ c r  lield tllat the Wliitcllurst cliilc re11 were entitled 
to a specific lien on the recovery in faror  of J .  F. *I. Bryan for all 
amount sufficie~it to satisfy t 1 1 ~  $1.300 c~llargc i m p o s d  1)y the will of 
IIarrict t  I,. Bryan. after crctlitir~g thewon the recover,,- of $714.29 from 
tho United States Fi rc  I~isurauce  Company. 

Exceptions ncre  filed by all parties and jury tr ial  demanded by 
tTnited States F i r e  1nsur:llice Company on issues tendered. Wlien the 
cases came on to be heard in tlle Superior Court it  appeared in the first 
case, to wit, "J. F .  *I. B r y a i ~  c. Old Colony Insurance: Company," tliat 
J. F. .I. Bryau and tlle Old Colony Insurance Company had agreed on 
the amount of $900.00 as settlement of the liability of that  insurance 
company to him, and by consent of those parties, and over the objection 
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of the Whitehurst children, formal issues were submitted to the jury, 
peremptory instructions given, and judgment signed awarding $900.00 
to J. F. ,I. Bryan, unaffected by any lien in favor of the intervening 
TThitehurst children. T o  the judgment in this case the Whitehurst 
children excepted and appealed to the Supreme Court. 

I n  the second caw, that of "If-. C. Whitehurst, Executor, and others 
v. American Eagle Insurance Company," the exceptions of the plaintiffs 
to the referee's conclusions of law were orerruled by the trial judge, 
and judgment was entered ilislnissing tlie action as to American Eagle 
Insurance Compan~+. Plaintiffs appealed. 

I n  the third case, "G. R. TT'hitehurst. Guardian of Wllitehurst Chil- 
dren 2,. Unitecl States Fi re  Insurance Company," issues were submitted 
to the jury and verdict rendered thereon as fo l lo~m:  

"1. -It the issuance of Policy S o .  49418 by United States Fire In -  
surance Company to G. R. TT'llitehurst, guardian, did <T. W. Rook, agent, 
hare  notice that there was a charge upon said property in tlie sum of 
$1,500 as alleged? -Ins. : 'Yes.' 

" 2 .  At the time of the application made by G. R. Whitehurst, guard- 
ian, to J. n'. Rook, did said guardian hare  notice of other insurance 
upon said property? -Ins. : 'No.' 

"3. After the delivery of Policy KO.  49112 by the United States Fi re  
Insuraiice Company to G. R. TTliitehurst, guardian, did said guaidimi 
and TIT. C. n'hitehurst, executor, enter into an agreement to secure a 
further policy of insurance upon said property for the protectiou of the 
cldtlren of Hettie Whitehurst ; and as a result of said agreement n as a 
policy issued by the -1merican Eagle Fi re  Iiisurance Company? -111s. : 
'Yes.' 

"4. Did J. W. Rook, agent, have rlotice of other insurance upon said 
pro pert^ a t  any time prior to the fire? Ans.: 'Xo.' 

' ' 5 .  At the time that  G. R.  Whitehurst, guardian, applied to J. IT. 
Rook, agent of the United States Fi re  Insurance Company, for the 
policy of insurance in  c~uestion, did he tell said agent that  he was apply- 
ing for $1,000 of insurance on the property in question foT the benefit 
of his children ? dns .  : 'Yes.' 

"6. Did the said J. Ifr. Rook, agent of the United States Fi re  Insur-  
ance Company of Sen.  Tork ,  name G. R. Thi tehurs t ,  guardian, as the 
insured in said policy, for that  he thought i t  was just as good as to 
ilanie said children as the insured therein? ,111s.: 'Yes.' 

"7 .  T h a t  Tvas the reasonable market value of the property insured 
just prior to the fire? -111s.: '$2,200.' 
"8. T h a t  n a s  the reasonable market ralue of the property insured 

immediately after the fire? h s .  : '$200.00.' " 
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From juilglnent oil the rcrdict defendant United States Fi rc  Tnsur- 
a w e  Compaiiy appealed, and p1:tintiffs likcnisc nl)pca ccl on accoullt of 
i l~sul f ic~i~l~c~y of rccowrp. 

I)I~VIS, . I .  'I'lle record heforc 11s is r o l u m i ~ i o u ~ .  cxonsisting of 394 
pages, and tlierc arc four appeals and eight briefs. ITonel-er, the de- 
terini~iativc qucitions presented by the appeals are not many, and their 
conrideration map 11c coilfilled within c ~ m p a r a t i r c l ~  narrow limits. 

Tlie caws, tllrce in i~uml,er, all co11ccrii 1)olicies of fire inrurancc 
issued hy three different insurance companies on the same building, 
loss ill enrli iliqtnncc payable to persolis nlio chi111 q a r a t e  interests 
thert3in. Tlie i n s u r d  named in thc poliries. or tlios. claiming under 
tlicm, conrtitntc the plaintiff.; in the tlircc quitq. The t h e e  actions were 
properly consolidated mid tried by a referee. Upon exceptions to  the 
irfcrcc's report the cnqcs ncrc  heard i11 tlie Supr r io .  Court, separate 
judgments eritered, and, by appeals duly elitered, tlie clses nere  hrouglit 
to tliic; Court. Tllep nil1 b(1 considcrcd in order. 

1. 111 the case of ( 'J. F. -1. Bryan 1 % .  Old Coloiiy I i i ~ i ~ r a l m  Company" 
the only queqtioii r a i d  I)y tl~cs a l ~ l ~ e n l  i, the 'i nlitlity of the judgme~it 
dwrceilig wco\cxry for tl~c, l)lni~itiff in an ngrecd amount u~iaffected by 
lien tliereori clailiietl I)y tlie in tcr~el i ing  childrcn of IIettie 'CiThitehurst 
on ncrount of ;I rliargc i11ll)oml ill tlie clevise of tlie property under 
the ill of lrarrict t  1,. 13ry:ul to J. F. L1. 13ryim. I t  appears, honercr,  
that  J. E'. -1. Ury:ui n a s  the on1ic.r of the property, .~tbjcct to a charge 
tllerl-ol~ in favor of the in tcr rc l~ers ;  t1i:lt he had an  inwrahlc interest 
tliclciil, and that  lie procwrctl ant1 paid for i i i i u r a ~ ~ c e  for his own pro- 
tection alone. I t  i, a yell  recogiiized priilc3iple of l a v  that  a mortgagor 
o r  onnr r  of property su l ) j e~ t  to a lien liai a n  interest sepnratrly iniur-  
able, am1 that  nlien insnral~ce is effected at his own request and cost 
and for his own benefit, lie is not accou1itnl)le to the lien-holder for tlie 
:lnlo~mt collected fro111 the insurance coml)any in case of 10s.;. Ins. Co. 
1 % .  Rcitl, 171 S. C., 513, SS S. E., 779; B a f f s  1 % .  S l i l l i ~ ~ a i ~ ,  1 9  X. C., 
1'39, 108 S .  E.. 511; SfotXfoi~ 1 % .  Jlttnc!j, 232 S. C., 231. 

The judgmcl~t of tlie csourt below in this case ~ w s  i 1 accord with the 
deciiioils of this Court and must be affirnicd. 
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2. I n  the case of "W. C. Whitehurst, Executor of the Estate of Har -  
riett L. Bryan, and others v. -1merican Eagle Insurance Company" the 
referee concluded, upon the facts found by him, that the insurance 
policy issued by this defendant to the estate of Harr ie t t  L. Bryan was 
not an enforceable contract, and mas invalid for the reason that the 
estate was solvent, there were no creditors, that  the executor represent- 
ing the estate had no interest in the real property devised to J. F. A. 
Bryan, had no duty to perform nor risk to protect with respect to it, 
and suffered no loss when it burned. The return of the premium was 
tendered. The  ruling of the referee was approved and concurred in 
by the judge, and judgment of nonsuit was entered dismissing the action 
as to the American Eagle Insurance Company. I n  this we find no 
error. l3atts 1;. Sullican, supra; Bank v. Assurance Co., 188 N.  C., 747, 
125 S. E., 631. 

3. I n  the case of "G. R. Whitehurst, Guardian of the Whitehurst 
Children, z. United States F i r e  Ins.  Company," where a jury tr ial  was 
had, the appeal of the defendant insurance company presents two ques- 
tions for decision: (1) Did the verdict of the jury on the third and 
fourth issues entitle the defendant insurance company to judgment in 
its favor, and ( 2 )  did the judgment signed correctly apportion this 
defendant's share of the loss? 

While the third issue in form appears to determine that, after the 
delivery of the policy of the United States F i r e  Insurance Company 
sued on, the plaintiff G. R. Whitehurst entered into an agreement with 
W. C. Whitehurst, executor of estate of Harriet t  L. Bryan,  to secure 
anothw policy of insurance on the same building for the protection of 
the Whitehurst children, and that  as a result of such agreement the 
policy of the American Eagle Insurance Company was issued, and that  
this was without notice to the agent of the United States F i r e  Insurance 
Company, an  examination of the evidence and findings of fact reported 
by the referee, to which no exceptions were filed, and which were ap- 
proved by the judge and incorporated in his judgment, shows that there 
was no evidence to  support this issue nor any finding of fact upon which 
judgment for the defendant could properly be based. The  facts were 
to the contrary. The uncontroverted evidence and the approved find- 
ings of the referee were to the effect t ha t  W. C. Whitehurst, as executor 
of Harriet t  L. Bryan,  had insured the property in  the American Eagle 
Insurance Company by policy payable to the estate of Harriet t  L. 
Bryan in February, 1934, some time before this defendant's policy was 
issued. I t  was further found by the referee that  when G. R. White- 
hurst, guardian, had the policy in the United States Fi re  Insurance 
Company issued for the benefit of the Whitehurst children in October, 
1934, he did not know the insurance in the American Eagle Insurance 
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Company was in  force. Hence the findings of fact by the referee upoil 
competent evidence, approved and concurred in by t h ~  judge. must be 
regarded as conclusive, and the finding by the jury, 11po11 an irsue ini- 
proprrly and inadvertently submitted, disregarded. The motion of de- 
fendant United States Fi re  Insnrance Comparly for judgment 011 the 
\ erdict was properly denied. 

The f u r t l i ~ r  colitcntion of defendant United States Fi re  Insurance 
Con~pany tha t  thc insurnlire n as void for breach of the conditions con- 
tained in  the policy aq to other insurance cannot be sustained. The 
Sort11 Carolina statntc (C. S., 6437), declaring a stantlard form of fire 
insurance policy, liarrles as one of the coiiditior~s upon wliich liability 
may be avoidrd t l i ~  is~uaiice of a policy, "(a)  While the iilrured has 
any other contract of insurance, nhetlier valid or not, on property 
covered in nliolc or it1 p r t  by this policy." This  p ro~ i s ion  is also con- 
tained in defendant's policy. But  there is no evidence here that  tlic 
Wliiteliurst children, who liad an  insurable intereit in tllc property and 
who were tlic insured for whose protection this defe~ldant issued i ts  
policy, had any other contract of insurance on this property. Sei thcr  
by the language of the policy issued by tlie -1mcrican Eaglc Insurance 
Company to the estate of 1I:wriett L. Bryan, nor by corripeteiit evidence, 
\\as it made to appear t h t  any other contract of i~lsurance n a s  at any 
timc issued to or for those i ~ ~ s ~ i r c ( l  under the policy of the United State? 
Fi re  Iiisurance Company. The referec fou~lt l  that  the po1ic;v of the 
Ilmcricnil Eagle 1iisur:lnce Company was iwuetl for the benefit of the 
estatcb of Harriet t  L. Bryan alolir. 

(2 ) Was this defentl:tnt7s proportioil of the loss properlx deter- 
mined? The policy of the TJr~ited States F i r e  Iiisurance Company 
containetl this pro\ision:  "h i  rase of any otlier i~~cura i lce  upon the 
nithi11 dcscribcd prolwrty this company shall not be liable, undw this 
policy, for  a grcatcr proportion of any loss or damage sustained than 
tlie sum hereby insured bcars to the whole amount of irlwrailce on said 
property imwd to or held by any party or parties haxing an  insurable 
iiiterclst t l~erein.  nlietlier as oniier, mortgagee, or other\\ise." 

I t  follon s, therefore, that  the iiisurarice policy issued by tlie Alnierican 
Eagle, Insuraiic~c Company to the estate of Harr ie t t  I,. Bryan, liaving 
1)ecn held invalid and ur~enforceable for the rensou that the esecutor 
of said estate, undcr the facts fouml in this case, l i d  no i ~ i s u ~ a b l e  iri- 
terest ill tlie property. the amount of this policy may 11e disregarded in 
d e t r r m i ~ ~ i n g  ('the 1vliolc :unonnt of insurailce on said property iqsued to 
or lic1ltl 1)- ally otlier party or par ti^> l l a ~ i n g  ail insurable interest 
thrrei~i." aiid that  the court below correctly llcld as fou ~d by thc referee 
that tlic total nlnou~it of \:did inwralice oil the p r o p s t y  was $2,800. 
and that thir tlcfendant's proportion thereof m s  10/i!Stlls of tlic lots 
f i ~ r t l  at $2,000, or $714.29. 14  R. C. L.. 1310. 
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BRYAN v. INSURANCE CO, and WHITEHURST v. INSURANCE CO. 

We have examined the other exceptions noted by this defendant a t  
the trial and assigned as error upon appeal and find them without sub- 
stantial merit. Gpon the appeal of the United States F i r e  Insurance 
Company we find no error. 

I n  the plaintiffs' appeal in "Whitehurst, Guardian, zl.  United' States 
F i r e  Insurance Company'' the exception to the judgment is based upon 
the ground that  the plaintiffs were entitled to the full amount of the 
insurance stated in the policy, to wit, $1,000, without reduction on 
account of the other insurance on the property taken out by J. F. -1. 
Bryan. Fo r  the reasons hereinbefore set out this exception cannot be 
sustained. The terms of the contract of insurance as well as the statute 
entitle the d e f e d a n t  to thus prorate its liability in proportion to the 
whole insurance covering the property. Ant1 this is determined by the 
total amount of insurance covering the property rather than by the 
amount subsequently agreed to be paid in qettlement of the other in- 
surance. The facts here were not such as to invoke the application of 
the principle stated in Bennett 2 ) .  Ins.  Co., 198 N. C., 174, 1 5 1  S.  E., 98, 
and Ta!jlor z>. I n s .  Co., 202 K. C., 659, 163 S. E., 749. E ~ e n  if the re- 
lationship of J .  F .  A. Bryan, the owner of the property, to the children 
of Hettie Whitehurst, entitled to a charge thereon, be held to be similar 
to that  of mortgagor and mortgagee, i t  appears that  the plaintiffs ac- 
cepted the policy of the defendant Lnited States F i r e  Insurance Com- 
pany containing the quoted stipulation limiting liability for loss pro- 
portionately to the whole amount of insurance covering the property, 
and there is no evidence that  the owner subsequently effected additional 
insurance thereon without the knowledge and consent of the ~ l a i n t i f f s ,  
01, that  he thereafter did any act to impair or affect plaintiffs' rights 
under the policy accepted by them. Rank r .  Ins .  Co., 187 N. C., 97, 121 
S. E., 37;  Ins. Co. v. Varble, 103 Ky., 7 5 8 .  

I n  conclusion i t  may not be improper to say that  these cases, com- 
plicated by conflicting interests and contentions, seem to have been 
fair ly tried by a careful referee and an able judge, and we find no suffi. 
cient reason to disturb the results which h a ~ e  been reached. 

I n  Bryan  zl. Old Colony Ins.  Co. and ofhers, judgment affirmed. 
I n  IT'. C. ST'hifel~~crst, Executor, and others 1..  *imerican Eng le  Insur- 

ance Co., judgment affirmed. 
I n  G. R. Vhi t ehur s t ,  Guardian, and ofhers c.  United States Fire In -  

surance Company and another-on plaintiffs' appeal, no er ror ;  on de- 
fendant insurance company's appeal, no error. 

BARNHILL, J., took no par t  i n  the consideration or decision of this 
case. 



I N  THE SUPREME COURT. 

G. L. O'BRIANT v. H. C. BEXNETT A N D  GIBSON ICE CREAM C031PANY. 

(Filed 13 April, 1938.) 

1. Abatement and Revival 9 7-Order extending time for Aling complaint 
for more than 20 days is not void, and action is pending from time of 
service of summons and such order. 

An action is pending from the time of service of s ~ m m o n s ,  and from 
that time the court is deemed to hare  jurisdiction of a11 subsequent pro- 
ceedings, N. C. Code, 475, 488, and where summons is served, together with 
application and order extending the time for filing complaint, C. S., 505, 
the fact that the order extending the time for filing complaint inad- 
vertently extends the time for more than the twenty (lays permitted by 
the statute, may render the order irregular or defective, but does not 
make i t  void a b  initio, and such action has priority over an action insti- 
tuted after such service, and motion to dismiss such action on the ground 
of another action pending is properly denied. C. S., 473. 

2. Pleadings 5 1-Trial court has discretionary power to  permit plaintiff 
to Ale complaint after expiration of statutory time. 

Summons was issued in the action prior to the filing of the complaint, 
plaintiff having filed application for extension of time, C. S., 505, and 
the application and order allowing extension of time having been scrred 
on defendants. The order inadvertently extended the time for more 
than the twenty days permitted by statute. Defendants mored before the 
clerli for dismissal of the action for defect in the or ler extending the 
time, and the clerk denied the motion and entered onler that the com- 
plaint be filed ?zulzc pro tunc.  Appeal from the clerk's order denying the 
motion was properly heard by the trial court a t  term, C. S., 600, a t  which 
time the trial court found the facts, denied the motion to dismiss, and per- 
mitted plaintiff to file the complaint. Held: The trial t-ourt had the dis- 
cretionary power to allow the filing of the complaint after the expiration 
of the time limited, S. C. Codt., 336. and judgment refusing the motion 
to dismiss is  without error. 

3. ilppeal and Error 9 37b- 
An order of the trial court permitting plaintiff to file complaint after 

the time limited, C. S., 536, entered in the court's discretion, is ordinarily 
not reviewable. 

APPEAL by  defendants f rom 1T' i l l inm~,  ,I., a t  S o w m h e r  Term,  1937, 
of LEE. M i r m e d .  

T h e  judgmellt of the court hclow, nhicl i  i ~ ~ t l i c a t e s  the c o ~ i t r o ~ e r r y .  is 
as fol lo~vs : 

"This  cnusc, being heard by the untlersigiictl ('lamson I,. Williams, 
judge presiding o ~ e r  the regular  t e rm of the Superior  Cour t  of Lee 
County, and said cause coming on t o  he heard i n  i ts  iegular  order, as 
cale~itlared, upon motion and special appearance of the dcfeiltlanti Gih- 
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son Ice Cream Company and 11. C. Bennett; after hearing the matter 
the court makes the following findings of fact : 

"I. Sumn~ons  was issued lierein on 6 July,  1937, from the office of 
the clerk of Superior Court of Lee County, and was serred on tlie de- 
fendants on 15 July,  1937; that  at the time of the issuance of said sum- 
mons no complaint was filed in the office of the clerk of this court. but 
an order TTXS issued by W.  G. Watson, C. S .  C., extciding time for filing 
complaint for thir ty days. 

"2. That  at the time service of summons n a s  hail up011 the defendants 
no copy of a complaint was served or de l i~e red  to them with copy of 
summons; that copy of said complaint was furnisl~ecl to each of the de- 
fendants when i t  was filed. 

"3. That  at the time sen  ice of summons was had up011 the defcnd- 
ants H. C. Bennett and Gibson Ice Cream Company there was served 
a copy of an  application for extension of time, stating the nature and 
purpose of the suit, signed 'J. C. Pit tman, attorney for plaintiff, and 
an order signed by the clerk of the Superior Court of Lee Countp pur- 
porting to extend the time for filing the complaint from 6 July,  1937, 
to and including 5 August, 1937; that  the extension of time for filing 
con~plaint  for more than twenty days was through inadvertence. 

"4. The complaint in this action was filed herein on 4 August, 1937, 
and service of complaint upon tlie defendants was made as required by 
statute by the clerk mailing copy to each defendant. 

" 5 ,  That  there is now pending in the Superior Court of Guilford 
County, S o r t h  Carolina, an  action entitled (13. C. Bennett and Gibson 
Ice Cream Company a. G. L. O'Briant and Durham Herald, Inc.' 

"6. That  the action now pending in the Superior Court of Guilford 
County, as above entitled, was instituted by summons issued on 13  
August, 1937, and summons and complaint therein filed and served 
upon the defendants therein, one of said defendants, G. L. O'Briant, 
being the plaintiff in the instant case; that  said action arises out of the 
same transaction and has the same and identical subject matter;  that  
all of the parties are the same with the exception of the addition of 
Durham Herald, Inc., as a party defendant; that  H. C. Bennett and 
Gibson Ice Cream Company are parties plaintiff and G. L. O'Briant is 
party defendant instead of as named i11 this action. 

''7. That  on 16 August, 1037, motion upon a special appearance of 
the defendants mas made and filed in this action, and copy mailed for 
the plaintiff to his attorriey of record, X r .  J. C. Pittman, of Sanford, 
S, C., on said date. 
"8. That  on 16 August, 1937, TIT5'. G. Watson, clerk of Superior Court 

of Lee County, N. C., entered the folloving order: 
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" 'ORDER. 

S o r t h  Carolina-Lee County. 
I n  the Superior Court. 

G. L. O'Briant v. Gibson Ice Cream Company and [-I. C. Bennett. 
" "l?liis cause coming on to be heard bcfore thc undersigned TV. G. 

TTratson, clerk Superior Court of Lee County, Sort11 Carolina, upon 
motion of the dcfendants to dismiss this :~ction for the causes set out 
in the motion, filed on 1 6  *lugust, 1937, ant1 it appearing to tllc court 
that  the motion should not be allowed: 

" ' S o x ,  therefore, i t  is hereby ordered that the motion of the defencl- 
ants to dismiss this action be and the same is hereby denied, and the 
defendmits are allowed thir ty (30) days from the date hereof to answer 
or otherwise plead to the complaint. 

(( ([ t  is further ordercd that  the complaint of the plaintiff in this 
action is hereby ordered to he filed nunc pro f u n c  as of 24 ?July, 1937. 
This 16 August, 1937. TV. G. TVa~sos ,  

Clerk S ~ ~ p e r i o r  Court.' 

"9. Tha t  the defendants apljealed to the Superior Court from this 
order; that  thereafter the clerk for~rarded this matter to Judgr  Henry 
A. Grady, judge presiding o w r  thc courts of tlie Foul-tll ,Tudicial Dis- 
trict for the State of North Carolina, for a hearing lpon defendants' 
apped,  which said hearing wae. set for 8 Sep t~mber ,  19:3T, and trans- 
ferred to Judge Marshall T .  S l ~ r a r s  by Judge Gradg for hearing on 
5 October, 1937, and upon agwement of counsel the said cause was 
heard by him on said date, a t  which timt> he entered an  order ~vhicli 
remanded the matter to this c20urt for hearing de noco,  a t  term time, us 
appears from said order bearing date of 5 October, 1!)37, which order 
is made a par t  of these findings as if fully set out herein. 

"10. That  this cause was calendared upon tlle motion docket of this 
term of court and came on for hearing, by agreement, bcfore the under- 
signed, as hereinbefore set out. 

"1 1. That  this matter is now properly l~efore this court and that  in 
fairness and justice to the l~ar t ies  inrolrrd this action should bp re- 
tained upon tile docket of the Superior Court of Lee Couilty for trial. 

"SOW, therefore, upon the foregoing fintlings of fact, and in the exer- 
ciso of the discretion of tlie court, 

"I t  is hereby ordered that  tlie motion of the defendants to diqmis-, thiq 
action be and tlle same is hereby denied, and the comp1;rint of the plain- 
tiff in this action is hereby pcrinittcd to be filed on this date or within 
ten clays hereafter, and the defendants are allowed thir ty days from 
the date of filing the complaint in which to answer 01 otherwise plead 
to the complaint. 
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"Done a t  Sanford, Lee County, S o r t h  Carolina, this 12 November, 
1937. C ~ a w s o r ;  L. VILLIAI~S. 

Judge Presiding Ocer the Regular Term 
of Lee County Superior Court." 

T o  the foregoing order the defendants excepted, assigned error and 
appealed to the Supreme Court. The  defendants made other exceptions 
and assignments of error and appealed to the Supreme Court. The 
material ones will be considered in the opinion. 

Smith,  Wharton & Budgins, and R. R. Boy10 and J .  C. Pittman for 
plaintiff. 

Silas B. Casey and Sapp & Sapp f o r  defendants. 

C ~ a ~ x s o s ,  J. Facfs: I t  is contended by plaintiff that  this is an at- 
tempted appeal by defendants from an order entered by Williams, judge, 
allowing complaint to be filed by plaintiff. Plaintiff caused to be issued 
summons on 6 July,  1937, from Lee Superior Court to Guilford County, 
and the same was served on defendants. Complaint was not filed until 
4 August, 1937. Copies were furnished defendants. On 13 August, 
1937, defendants caused summons to issue against plaintiff from Guil- 
ford County and filed complaint and caused same to be served in  Lee 
County for precisely the same cause of action but additional party- 
The Durham Herald, Inc.  The first action had not been dismissed and 
has never been dismissed, but has a t  all times pended in Lee County 
Superior Court since 6 July,  193i.  On 16 August, 193'7, and after 
haying instituted their action in Guilford County, defendants moved 
in Lee Superior Court to dismiss plaintiff's action because complaint 
had not been filed within the time fixed by law. This motion was denied 
by the clerk and defendants appealed therefrom. B y  order of Judge 
Spears the whole matter was submitted to  judge presiding in Lee Supe- 
rior Court at Soyember Term, 1937. The judge presiding at such term, 
in the exercise of his discretion, and qo stated to be in his order, allowed 
plaintiff ten days to file the conplaint .  

I n  the present action there is no dispute by defendants that  the sum- 
mons was issued in  accordance with S. C. Code, 1935 (Michie), sec. 
4 .  I t  was duly serred on defendants. Section 488 is  as follows: 
"From the time of serrice of the summons in a civil action, or the allow- 
ance of a prorisional remedy, thc court is deemed to haye acquired 
juridict ion and to  have control of all subsequent proceedings." 

Section 505 is as follows : "The first pleading on the par t  of the plain- 
tiff is the complaint. I t  must be filed in  the clerk's office a t  or before 
the time of the issuance of summons, and a copy thereof delirered to 
the defendant, or defendants, a t  the time of the service of summons: 
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Proritled, that the clerk map at the time of the issuance of summons on 
application of plaintiff by vr i t ten  ortler extend the time for filing com- 
plaint to a day certain not to e x c c ~ d  twmty (20) (la><, and a copy of 
such order shall be de l i~ered  to the defendant, or df.fendants, a t  the 
time of tlic scrT ice of summon. in lieu of a copy of the complaint : 
Prorided f u r f l l i ? ~ ,  wid application and order shall state the nature and 
purpose of the wi t .  Tlie clerk qhall not extend tlie time for filing com- 
plaint heyond tlie time specified in such order, escept that  when appli- 
cation i. made to the court, undrr  ,\rt. 33, ch. 12, of the Consolidated 
Statutes, for leave to exnmine the defendant prior to filing complaint, 
and it ~ l i a l l  he made to appear to the court that such examination of 
defendant i.; necessary to enable the plaintiff to file his complaint, and 
s ~ i r h  exanliliation is allowed, the clerk shall extend the time for filing 
complaint until twenty (20)  days after the report of the examination 
is filed as required by qec. 002 of the Consolidated Statutes. When the 
cornl~laint is not filed a t  the time of tlic issuance of the summons, the 
plaintiff shall, nhen hc file. complaint, likewise filc a t  least one copy 
t h t ~ c o f  for the use of thc clcfenda~~t :~nd his attorney. TVhcn thcre are 
more than one ticfendant thc czlerk mag, hy nr i t ten  notice to  the plain- 
tiff, require the filing of additional (not to exceed six) copies of the 
complaint ~v i th in  the time specified in such notice, not to exceed ten 
days. Such notice may be serred by mailing to the plaintiff or his 
attorney of record." 

0 1 1  6 Ju ly ,  nlien the summons x i s  issued. the complaint was not filed 
at 01% hefore the time of the issuance of summons, but the plaintiffs 
madrx application before the clerk to extend the time in vhich to  file 
coml)laint, qtating the naturc and purpose of the suit. Tlie clerk in  the 
summon'; statetl: "You are commanded to summon Gibson Icc Cream 
Company and 11. C. Bennctt, the defendants a b o ~ e  named, if they be 
found xvithin your county, to appear before the clerk of the Superior 
Court for the county of Lee, a t  his office in  the courthouse thir ty (30) 
days after 5 A\ngust. 1937 (n-hivh is the clay fixed for filing complaint 
under the ortlcr of court, a copy of TI-hich said order appears on the 
back of this ~ n m m o n s  and is served herewith), and ansver the com- 
plaint, which nil1 be filed in the office of the clerk of the Superior 
Court of said county on or before the said clay fixed for filing com- 
plaint," etc. 

The clerk made an order extending the filing of the complaint to 3 
-1ugust. 1937. The return of the summons by the jeputy sheriff of 
Guilford County shows: "Served 13 July.  1937, by clelirering a copy 
of the within summons, a copy of the application for extension of time 
to file complaint, and a copy of the order extending t l e  time for filing 
complaint, to each of tlie following defendants," etc. 
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The complaint of plaintiff was filed on 4 August, 1937. On 16 
August, 1937, the defendants made a motion to dismiss the action "That 
the order hereinabove referred to as signed 'TV. G. Watson, clerk Supe- 
rior Court Lee County,' is  roid and of no legal effect. That  complaint 
in this action was not filed herein until 4 August, 1937, more than 
tventy days after the issuance of the summons herein." 

The defendants further set forth the suit in Guilford County, brought 
by defendants against plaintiff and the Durham Herald, Inc., "That 
the action now pending in the Superior Court for Guilford County as 
above entitled was duly and regularly institnted, and v a s  so duly and 
regularly instituted before any action in any other county, including 
the abol-e entitled action, Tvas duly and regularly instituted; that said 
action arises out of the same transaction and has the same and identical 
subject matter." 

The clerk denied the motion, "And the defendants are allowed thirty 
(30) days from the date hereof to answer or otherwise plead to the 
complaint. I t  is further ordered that  the complaint of the plaintiff in 
this action is hereby ordered to be filed nunc pro tune as of 24 July.  
1937." The defendants appealed to the Superior Court from the order 
of the clerk. The  court belom found that  "The extension of time for  
filing complaint for more than twenty days was through inadvertence." 
The court belom, upon the findings of fact and in the exercise of its 
discretion, denied the motion of defendants to dismiss the action. 
S. C. Code, supra,  see. 536, is as follows: "The judge may likewise, 

i n  his discretion, and upon such terms as may be just. allow an answer 
or reply to be made, or other act to be done, after the time limited, or 
by an order to enlarge the time." 

I n  Smith v. I n s .  Co., 208 S. C., 99 (102), it  is written: "In l i i n e s  r .  
Lutas, 195 S. C., 376 (37f) ,  is the following: 'The judge has the poner 
to extend the time for filing complaint and his refusal to dismiss the 
action, under the facts presented, was a t  least equivalent to an order 
permitting the filing of complaint. Under the law as IIOW written, when 
a cause is properly before the judge, he has power, in the eserciqe of a 
sound legal discretion, to estcnd the time for filing pleadings. C. S., 
336; Aldridge 2;. I n s .  C'o., 1 9 1  N. C., 683. While it is t rue that the 
Aidridge case, supra ,  and the line of caces therein cited, refer more par-  
ticularly to filing answer, no sound reason occurs to u i  why the same 
power does not exist for enlarging the time for filing complaint. C'. S., 
536.' Bowie v. T u c k e r ,  197 N. C., 671 (673) ; Tl'ashington v. Ifoclycs. 
200 S. C., 361 (370) ; S. C. Prac .  & Proc. in C i ~ i l  Cases (NcIntosh),  
sees. 485, 513-14" 

The present action was pending when defendants brought the suit 
against plaintiff and Durham Herald, Inc., in Guilford County, involv- 
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ing the same subject matter. The present action has priority, as i t  was 
then pending. C. S., 475. , l f o r ~ i s o n  2 . .  L e w i s ,  197 S. C., 7 9 ;  A i k i n s o n  
2'. Greene ,  197 S. C., 118 (120). The order extending time for filing 
complaint was perhaps irregular or defectire, but not void ab  i n i f i o .  
We see no substantial right of defendants involved. The suit instituted 
by them cannot be sustained as the present suit was pending. 

I n  X o r r i s o n  21. L e ~ r i s ,  197  S. C., 79 (81), we find : "In A l e z a n d e r  c. 
S o r u * o o d ,  118  S. C., 381, 94 S. E., 119, i t  was said: 'Where a n  action 
is imtituted and i t  appears to the court k y  plea, ansver, or demurrer 
that there is anotlier action pending bet~veen the same parties and sub- 
stantially on the same subject matter, and that all the material ques- 
tions and rights can be determined therein, such action nil1 he dis- 
missed.' " 

N. C. Code, s u p r a ,  see. 600, is  as fo l lom:  "Thc j ~ ~ d g e  shall, upon 
such terms as may be just, a t  any time vi th in  one year after notice 
thereof, reliere a party from n judgment, order, rerdict, or other pro- 
ceeding taken against him through his mistake, inadvertence, surprise, 
or excusable neglect, and may supply an  omission in any proceeding. 
T h e  c lerk  m n y  h e a r  and pass u p o n  m o t i o n s  t o  set  ctsidc jwlgnzents  r en -  
dered  b y  h i m ,  w h e t h e r  for  i r r e g u l a r i t y  o r  u n d e r  t h i s  s c c f i o n ,  a n d  an, 
appea l  f r o m  h i s  o rder  o n  s u c h  m o t i o n  shall l ie  f o  f h e  j z d g c  a t  f l te  nexf 
t e r m .  who shall hear anti pass upon such motion de n o c o :  P r o z ~ i d c d ,  
howecer ,  nothing in this section shall be cotwtrued to  affect the rights of 
innocent purchasers for ralue in foreclosure proceedings where personal 
service is obtained." (Italics ours.) 

In the S m i t h  case,  s u p r a ,  it  is wid : "Ordinarily an  appeal to this 
Court will he dismissed wlien tckcn from a discretionary ordcr in the 
court below." 

For  the reasons given, the judgment of the court belon- is 
Affirmed. 

J. W. D O R J I A S  r. A. F. GOODhIAK AAD WIFE, h I ILDRED M. GOODJIAS. 

(Filed 13 April, 1938.) 

1. Deeds 5 7- 
The indexing of deeds is an essential part of their registration, C. S., 

3360, 3261, but this rule is prospective and not retroactive in effect. 
2. Same-Records are notice of all matters which would be discovered 

from them by careful and prudent examiner. 

The purpose of the registration laws is to give notice, and where the 
indes is sufficient to put a careful and prudent esnminer upon inquiry, 
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the records are  notice of all matters which would be discovered by reason- 
able inquiry, but the records are  intended to be self-sufficient, and a 
person examining a title is not required to go out upon the premises and 
ascertain who is in possession and under what claim, the proviso of C. S., 
3309, being applicable only to deeds executed prior to 1 December, 1885. 

3. Same- 
Xo notice, however full and formal, n-ill take the place of registration. 

4. Sam-Deed properly indexed under  name of grantee, b u t  indexed 
under  wrong initials of grantor  held ineffective a s  against creditor of 
grantor. 

The deed in question was properly indexed under the name of the 
grantee, but under the name of the grantor was indexed under the name 
of "J. L. Crowell" instead of ''J. Frank Crowell," who was the grantor 
therein. There were over a hundred deeds properly indexed under the 
name of "J. L. Crowell." Held:  As to a creditor of the grantor the 
instrument was not indexed, and therefore not registered, it  not being in- 
cumbent upon the creditor to examine the more than one hundred deeds 
purporting to be executed by "J. L. Crowell" to ascertain if any had been 
erroneously indexed, nor to look under the index of grantees to see if any 
grantee had registered a deed from the debtor. Ins. Co. v. Forbes, 203 
iY. C., 252, cited and distinguished in that  in that  case the examiner was 
tracing the title back, and would therefore have had notice of the perti- 
nent instruments. 

5. Same- 
The increasing complexity of business and the growing number and 

character of conveyances, make it  necessary for the preservation of prop- 
erty rights, that the established rules governing the registration of instru- 
ments should not be relaxed, but that  instruments should be recorded in 
strict compliance therewith. 

6. Adverse Possession § 9- 
A deed is color of title only in accordance with the estate it  purports 

to convey, and a deed conveying a one-half interest is color of title only 
a s  to the one-half interest. 

7. Deeds § 17-Facts agreed held t o  constitute good cause of action for  
breach of warranty of tit le and against encumbrances. 

In  this action for breach of warranty of title and against encumbrances, 
judgment that plaintiff had no cause of action held for error, i t  appear- 
ing that plaintiff grantee had obtained title by adverse possession under 
color only as  to a one-half interest in the land, and that  the other one-half 
interest was subject to a judgment in favor of defendant grantor's prede- 
cessor in title. 

 ah^^^ by plaintiff f r o m  judgment signed 2 2  Korember,  1937, by 

Pless, J .  F r o m  CABARRUS. R e ~ e r s e d .  

Action f o r  breach of w a r r a n t y  of tit le and  against encumbrance i n  

defendants' deed to plaintiff, heard  upon  agreed s tatement  of facts. 
F r o m  judgment f o r  defendants plaintiff appealed. 
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I17. S. Bog le  a n d  E. J o h n s t o n  I r c i n  f o r  p la in t i f l ,  appe l lan t .  
Crowe l l  S. CTOZL'PJI for  d e f e n d a n f s ,  appel lees .  

Davm,  J. This appeal presents two questions for cletermination: 
1. T a s  the deed to defendants' predecessor in title indexed and cross- 

indexed on the registry so as to  constitute notice to a subsequent judg- 
ment creditor ? 

2. H a d  plaintiff's title by possession under color ripened into an in- 
defeasible title before the docketing of the judgment? 

The facts agreed present this situation: 
On 9 December, 1925, J. Frank  Crowell, the then owner, conveyed 

the land in question to D. -1. XcLaur in  by deed recorcled the follo~ring 
day. On 10 December, 1923, D. A. XcLaurin and \rift> conveyed a one- 
half interest in tlie land to d ~ f e n d a n t  A. F. Goodman, deed duly recorded 
15 December, 1925. On 19 ,\pril, 1930, D. -1. JlcLaurin and wife con- 
reyetl the remaining half-interest in tlie larid to A. F. Goodman by deed 
recorded i X a y ,  1930. On  24 August, 1932, -1. F. Goodman and wife 
conrryed the land to the plaintiff Dorman, by deed with usual war- 
ranties, recordcd 2.5 August, 1932. 1111 tlie deeds reftm-ed to nere  in  
form sufficient to eoiirey in fee simple and contained the usual war- 
ranties. and all the deeds v7ere properly registered, indexed and eross- 
indesed, with the exception of the deed from J. Frank  Crowell to D. A. 
NcLaurin,  dated 9 December, 1925. This last mentioned deed was 
shown on the ('grantors" indes as being from J. L. Crowell. I t  was 
agreed tha t  on the " g r a n t e d  index the entry was prclperly made. I n  
1026 the Michelin Tire Co. secured two judgments in Stanly County 
against J. F. Crowell in the aggregate sum of $339.00, and had said 
judgments duly docketed in  Cabarrus Couiity, 26 January,  1934. Ese- 
cution was issued on said judgments and tlie land sold by the sheriff i n  
January,  1936, and bid in  by the plaintiff for the sum of $600.00, and 
sheriff's deed therefor rewired by plaintiff and registered. 

I t  was further agreed "that the deed from J. Frank  Crowell to D. A. 
NcLaurin was indexed in the grantor's book under the family name of 
Cro\wll and under the initials 'J. L.' Cro~rell ,  and that the initials of 
the grantor in the deed is indrsed in the proper column; that  said index 
iq so subdi~ided that  a deed from either J .  I;. or J. E'. Cro~rel l  nould 
he indesed in the same initial column. [t is  further stipulated and 
agreed that  there is a person by tlie name of J. L. C r o ~ e l l ,  and that  he 
1iaq made a large number of  con^ eyances, probably in e:rccis of one hun- 
dred (stated in the argument to be three hundred),  and that  all of the 
<:{me arc, indesed in the same indes book, on the same page, ~ n d  in tlic 
same colunm in n.liicli a C O I ~ T  eyance from J. F. Crowell would be prop- 
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erly indexed, and that the deed in question is indexed in  the name of 
J. L. Crowell." 

I t  v a s  further agreed that  the plaintiff and his predecessors in title 
hare  occupied the premises in question, under known and risible boun- 
daries and under such color of title as is shown by the conveyances 
referred to, for more than seven years. 

The deed from J. Frank Crowell to D .  A. McLaurin mas registered 
and indexed in the manner herein described on 10 December, 1925. 
Whether the registration and indexing constituted constructive notice 
to creditors and purchasers for ralue from J. Frank  Crowell depends 
upon whether the requirements of the statutes and the decisions of this 
Court effective a t  that  time were complied with. Pr ior  to 1918 the 
clpctrine prevailed in this State that  registration itself imparted notice 
to subsequent purchasers, notwithstanding failure to index it, and that 
the index was no part  of the record (Davis v. Whitaker, 114 N.  C., 279, 
19 S. E., 699). But in E l y  v. Sorvnan, 175 N. C., 291, 95 S. E., 543, 
and Fowle v. Ham, 176 N .  C., 12, 96 S. E., 639, i t  was definitely decided 
that  the indexing of deeds was an  essential part  of the registration, "as 
much so as the indexing of judgments is a par t  of their docketing." 
Hoverer,  it mas held in  Fozrle r .  Ilam, supra, and in Willinson v. Tt'al- 
lace, 192 S. C., 156 (1926)) that the rule requiring indexing as a pre- 
requisite to ral id registration was prospectire and not retroactire, and 
that  rights of property thereunder were to be determined by the exist- 
ing law. 

The Consolidated Statutes (effective 1919) codified the duties of the 
register of deeds as to indexing in two sections, numbered 3360 and 
3561, as follows: "Sec. 3560. The board of county commissioners, a t  
the expense of the county, shall cause to be made and consolidated into 
one book a general index of all the deeds and other documents in the 
register's office, and the registrar shall afterwards keep u p  such index 
without any additional compensation." 

"Sec. 3561. The register of deeds shall provide and keep in his office 
full and complete alphabetical indexes of the names of the parties to 
all liens, grants, deeds, mortgages, bonds and other instruments of 
writing required or authorized to be registered; such indexes to be kept 
in well-bound books, and shall state in full the names of all the parties, 
whether grantors, grantees, vendors, vendees, obligors or obligees, and 
shall be indexed and cross-indexed, within twenty-four hours after reg- 
istering any instrument, so as to show the name of each party under the 
appropriate letter of the alphabet; and reference shall be made, oppo- 
site each name, to the page, title, or number of the book in which is 
registered any instrument. A violation of this section shall be a mis- 
demeanor." 
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Thus the law stood until 1929 when, by ch. 327, I'ublic Laws 1929, 
p ro~ i s ion  was made for the installation of the modein "family" index 
systc7m. However, the Act of 1929 has no application to the facts of 
this case. 

Since 1918 this Court has considered the question of the indesing of 
deeds in the following cases : 

I n  R u n k  2'. Harr ing fon ,  193 3. C., 625, 137 S. E.. 712, the Court was 
evei~ly divided on the application of the rule to the fa-ts in tliat case. 

Ill C'lcntenf 2.. I I n r r i w n ,  193 N. C., 823, 138 S. E:., 308, where the 
register of dwds  had an  alpliabetical index n i t h  suldivisioni of each 
letter, and registered and indexed a deed of truqt from one IIarrison 
u r ~ d ( ~ r  the subdivision "IIaa to Hap"  instead of undw the subdivision 
"Har  to Raz," it was held that  this was a substa~it ia compliance nit11 
C. S., 3360 and 3361, and the instrulnent sufficier~tly indexed to convey a 
lien superior to tliat of a subsequently registered and properly indexed 
deed of trust. 

111 l lr lalon T .  I l c a f o n ,  196 K. C., 475, 146 8. E., 136,  \\here the v i f e  
x i s  the olriicr of the land arid the mortgagc by heiself and husband 
n a s  ii~dexed and cross-inticxed in name of the husband only, it v as held 
the mortgage was not properly registered and not goo11 against a subse- 
( luel~t  deed duly recorded. 

111 W e s f  I * .  ,JtrcXson, 199 K. C., 69:3, 153 S. E., 257, the deed of trust 
executed by Jesse Hinton and \i ife, Kora, x-ho held ail estate hy entirety, 
n as indcsed and crow-iiitlcxcd i11 the name of "Jesse Hinton and n ife," 
tlie name of the wife not appearing upon the index a ~ i d  cross-index. It 
n a s  held the indexing and cross-indexing mas a suflicierit cornp1ianc.e 
~vi th  the statute. I t  was there said:  "Upon the 0thl.r hand, it is  in- 
sisted tliat tlie lmderlying pliilosopliy of all registratio11 is to !give 
notiw, and that  hence the ultimate purpose and pervading object of 
the statute is to produce and supply such notice. Therefore, if the in- 
dcsing and ~ l . ~ b ~ - i l l d ~ ~ i l l g  up011 a given state of fact? is inwfficient to 
supply tlw necessary noticc, then such indexing ought to fail as against 
subsequer~t purclmscrs or encumbrancers. Nevcrtlieiess. it  iq a uni- 
~ e r i a l l y  acccptcd priiiciplc that  'constructive notice from the posses.;iorl 
of tlic nleaiii of lmonledge will h a ~ c  the effect of notice, nltliougll the 
party was actually igliornnt, merely because lie would not inrestigate. 
I t  is wcll settled that if anything appears to a party calculatrd to 
attract attention or stimulate inquiry, the person is affected with knowl- 
edge of all the inquiry ~i ould h v e  distlowl. '  TT'ynn r. G r a n f ,  166 S. 
C., 39, S1 S. E., 949." 

Whi tehurs t  c. G u r r e f f ,  196 S. C., 154, 144 S. E. ,  $33, relatcd to the 
indexing of chattel mortgages. I t  was there held that the indexing and 
cross-indrxing in the chattel inortgagc. book n.as a silfficient eompliailce 
with C'. S., 3561. 
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I n  S t o r y  v. Slade,  199 S. C., 596, 155 S. E., 256, a mortgage not in- 
dexed and cross-indexed was held invalid against a subsequent mortgage 
registered and properly indexed. 

P ~ u i f t  r .  Parker ,  201 S. C., 696, 161 S. E., 212, related to indexing 
chattel mortgages under the Act, of 1929. I t  was held that  the priority 
lras determined by the date of indexing and cross-indexing in the Gen- 
eral Chattel Mortgage Cross-Index kept by tlie county. 

TT7afkins r. Pimonds,  202 S. C., 746, 164 S. E., 363, was a suit against 
the register of deeds for daniageq, instituted by the parties involved in 
I Ieaton P .  I l cn ton ,  supra. 

I11 Ins. Co. 2,. Forbes, 203 S. C., 252, 165 S. E., 699, the deed of trust 
from Emma J. Tucker and husband, S. D. Tucker, to F. J. Forbes, 
trustee, was indexed and cross-indexed ''Tucker, S. D. e f  t rx, to F. J. 
Forbes, Tr." This was held sufficient to constitute first lien on the 
land. The land belonged to Enima J. Tucker, and subsequent to the 
execution of the deed of trust to Forbes slic and her husband, S. D. 
Tucker, conveyed to Leona P. Hudson. The deed to Hudson was in- 
dexed in name of Emma Tucker and cross-indexed in '(5. D. Tucker 
e f  us." Hudson thereafter executed deed of trust to a trustee for the 
insurance company which clain~ed priority orer the Forbes deed of 
trust. The Court reasoned thus : "When the exanliner of the title to 
the Hudson land undertook to search the records tlie first inquiry would 
be : From  rhoi in did tlie Hudsons get the land?  The records answered 
the inquiry by sho~rii ig that Emma J. Tucker was a married woman and 
that her husband was S. D. Tucker, because they were the grantors of 
Leona P. Hudson in n deed i i~desed on the grantor's side 'Tucker a1 
Emma to Leona Hudson.' The cross-indexes further disclosed the deed 
from 'J. B. Hil l  c t  al,  to Emma J .  Tucker, recorded on 30 December, 
1916. Consequently the abstractor knew from the index that  the land 
Tvas duly coureyed to Emma J. Tucker, and that  S. D. Tucker was her 
husband. IIence an  examination of the grantor's cross-index would 
have revealed the deed of trust to Forbes, trustee, securing the $4,000 
llote to the Snt ional  Rai~l; of Green~ i l l e  and indexed 'Tucker, S. D. 
e f  71.1.. to F.  J. Forbes, Tr." 

Il'oodley c. Gregory, 205 N .  C., 280, 171 S. E., 65, had reference to 
conveyances registered since the Act of 1929. I t  was held that  a prior 
deed of trust, indexed and  cross-indexed in the full name of one grantor 
with abbreviations as to the other grantors " e t  al.," did not constitute 
sufficient notice to a subsequent purchaser as to the other grantors. 

A case somewhat analogous to  the case a t  bar, relating to the cross- 
indexing of judgments, is T r u s t  Co. v. Czirrie, 190 N. C., 260, 129 S .  E., 
605, where a judgment in favor of J. A. Currie and against Carey L. 
Stephens was properly docketed but cross-indexed as "J. A. Quick u. 
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Carey L. Stephens." Subsequently Carey L. Stepht>ns conreyed land 
to a trustee. I t  was held that  to constitute notice to a subsequent pur-  
chaser from the judgment debtor not only the name of the judgment 
debtor must appear in the cross-index but the name of the plaintiff 
also. 

It is apparent from an  examination of these statutes and decisions 
that the primary purpose of tlle law requiring the registration and 
indexing of conveyances is to give notice, and it has been repeatedly 
stated by those writing on this subject that an  index will hold a subse- 
quent purchaser or encumbra11ct.r to notice if enough is disclosed by the 
index to put a careful and prudent examiner upon inquiry, and if upon 
such inquiry tlle instrument would be found. 

Applying these principles of lam to the facts of the instant case. it 
is apparent that  the failure of the regiiter of deeds to enter on the 
grantor side of the index the name of J. Frank Cron-ell, and instead 
indexing the deed as if it  were one from J. L. Crowcll. who was the - 
grantor in more than a hundred conveyances on the same page, would 
not give notice to creditors and subsequent purchasers from J. Frank 
Crowell that  the title was otherwise than still in him. From the stand- 
point of the creditor or purcl~ascr from ,J. F rank  Crowell, his deed to 
MclAaurin was not indexed, and therefore not registercad. There x i s  no - 
evidence that  the judgment creditor had knowledge or notice otherwise 
than shown by the record of the transfer of title from J. Frank  Crowell. 
There is nothing in the statute nor in  any decision of this Court that  
would require an examiner of titles to go out to tlie premises and ascer- 
tain who was in possession of the premises and under what claim. The 
cardinal purpose of the registration and indexing 1;tws is to provide 
records that  shall of themielyes be sufficic~nt, under c ~ r e f u l  and proper 
inquiry, to disclose the true state of the title to real estate. The pro- 
vision in C. s . ,  3309, for the protection of those in the possessio~i of 
land a t  the time of the passage of the Comor  Act aplllied only to deeds 
executed prior to 1 December. 1583. I t  is axiomatic t2 a t  iio ~ ~ o t i c e ,  holy- 
ever full and formal, can take the place of rrgistr ition. Coll ins  1 % .  

Davis, 132 AT. C., 106, 43 S .  E., 579; L n n i e r  1 % .  I A m h r  ('o., 1 7 7  S. C'., 
200, 98 S. E., 593; J l c P l u r e  v. C'rozc, 106  S. C., G T , i ,  146 S. E., 714. 
The most pmdent and careful searcher of titlc. ~ o u l d  not be expected 
to examine tlie more than one hundred dccds referred to in the index 
as having heen executed by J. 1, Crowell to ascertain if by chance one 
of then1 had been erroneously indexed, nor, in thc abs13nce of knowledge 
or informatioli or anything to stimulate inquiry or attract attentiou, 
to look under the letters in the alphabetic>al index of grantees to see if 
any grantee had registered a decd from J Frank  Cro.rel1. That  would 
be a task comparable to the prorerbial search for a needle in a haystack. 
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Er ro r  in the record is not presumed. The statute required that the 
index should '(state in full the name of all grantors." 

The reasoning in  Ins. Co. v. Forbes, supra, that  the insurance com- 
pany, in tracing back the title of the person from whom it obtained 
title, would disclose that  the title was derived from Emma Tucker, and 
that  she had preriously conreyed to Forbes, is sound from the stancl- 
point of one who is tracing back the title of his grantor vhom he 
knows, but this view is inapplicable to the situation of one who occupies 
the position of purchaser from or creditor of the original olrner and 
who is examining the record to ascertain if there is  a conveyance or 
encumbrance from such owner, and who has no means of discovering 
from the index record that  the land had been, or to whom, conreved. 
The growth of population, the increasing activity and complexity of 
business. the multiplication of the number and character of conveyances 
render i t  necessary for the preservation of property rights, for the 
security of titles and the accuracy of determining them, that  those 
charged with the duty of recording the instruments of title and encum- 
brances thereon be held to a strict compliance with the requirements 
imposed by the statutes and the decisions of this Court. The rules 
heretofore established should not be relaxed. 

2. Bu t  the defendants contend that  even if the deed from J. F m n k  
Crowell to D. A. McLaurin was not properly indexed so as to constitute 
valid registration, the plaintiff and those under whom he claims hare  
been in adverse possession of the land under color of title since 1925, 
for more than seven years prior to the docketing of the Michelin Tire 
Company's judgments in 1934, and that  therefore the plaintiff cannot 
recover for breach of the warranty in his deed. 

Unquestionably, as held in Glass v. Shoe Co., 212 S. C., 70, adverse 
possession under the registered deed from D. -1. XcLaurin to A. F. 
Goodman for seven years would have ripened a good title in the plain- 
tiff. sufficient to defeat his action against the defendant for breach of 

u 

warranty, but for the fact that  the deed relied on as color purports on 
its face to convey only a one-half interest in the land. Colorable title, 
under which a good title may be acquired by adverse possession, means 
n r r i t i n g  which upon i ts  face purports to conrev the title to land, but 
which for want of title in the grantor, or on account of defective mode 
of conveyance, may not convey the true title. Barret t  c. Brewer, 153 
N. C., 547, 69 S. E., 614; Willianzs c. Scott, 122 S. C., 545, 29 S. E., 
8 7 7 ;  Tate L'. Southard, 10  S. C., 119. But  the entry under color is 
effective to ripen a good title only in accordance with the title the in- 
strument purports to convey, and the possession is deemed coextensive 
only with the limits thereof. The efficacy of the entry and possession 
under colorable title goes to the extent of the boundaries therein set 
out and the estate purported to be conreyed and no further. 1 Am. 
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J u r . ,  909. 111 Carson  1 % .  C'nrson, 1.32 S. C., 645, 30 S. I<., 4, i t  was s a i d :  
"Tliiq Cour t  h a s  held tha t  a deed i3 never color of tit le f o r  more t h a n  it  
professes to  convey. X c R o e  I ? .  Il'illlonzs, 52 N. C., 4-30.'' 

I t  follon Q, tlicrcforc, t h a t  I)? poqsession under the l\l c l a u r i n  deed of 
1925 a good title x a s  wstet l  i n  the plaintiff as to ow-half  interest in  
the  l and  only, the  tit lc to  t h e  other half-interest not l i a \ ing  been con- 
veyed un t i l  1030, and tha t  tllc Jndgmcnts of the  Nichel in T i r e  Co. 
agilinqt J. F r a n k  Cron.cl1, docketed ill 1934, constituted a n  erlcumbrance 
a s  to  onc-half intcrcst i n  the land,  ill breach of t h e  c o ~  enant.; and  n a r -  
ra11tic.s i n  thc  deed f r o m  defendants  to  plaintiff. 

T h e  judgnwnt of the  court  below t h a t  the plaintiff had no cause of 
action against  the  defe~idi tnts  muqt be reversed, and  the case reniandcd 
f o r  fu r ther  proccedinps not incon4stent  with this  opinicn. 

Reversed. 

J O E  ELLIS RABIL v. ROSA FARRIS  A X D  J O H N  FARRIS.  

(Filed 13 April, 1938.) 

Judgments § 3 S J u d g m e n t  in action by minor, brought 15y father as next 
friend, held not to bar action by father to recover for loss of services. 

In an action by a minor, brought by her father a s  next friend, judg- 
m m t  was entered on the verdict that the minor was not injured by the 
alleged negligence of defcntlnnts. Thereafter the fath(?r instituted this 
action against the same defendants to recover for loss of services of his 
daughter and medical expenses incurred by him as a r e s ~ l t  of her injuries, 
the allegations of negligence in hot11 actions being subst:mtially the same. 
H c l d :  The minor was the real party plaintiff in the prior action, even 
though i t  was brought by her father a s  next friend, and there is no privity 
between the plaintiffs in the respective actions, and defendants' plea of 
estoppel by judgnlent in the second action should have been overruled, 
the right of action in the father being separate and distinct from the right 
of action in the danghter, and the term "privity" meaning mutual or 
sncccssivc relationship to the same rights or property. 

BARSHILL, J. ,  dissenting. 

UEVIK and WINBORNE, JJ., concur in dissent. 

- ~ P P E A L  by plaintiff f r o m  Ilolce, J . ,  a t  November Term, 1937, of 
W I L S ~ K .  Reversed. 

T .  7'. Thornc:  a n d  C'horlcs B. X c L c a n  for p l u i t l f i f ,  clppellant. 
A. J .  F l c f c h e r  ccnd S h n r p e  cC. Grinzes for  d e f e n d a n f s ,  ~zppel lees .  

SCHENCK, J .  T h i s  is a n  action by a fa ther  t o  recover damages for  
expenses iricurred a n d  loss of serviccs due> to  injurie:; to  h i s  infant 
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daughter, alleged to have been negligently inflicted by the defendants. 
I t  is alleged in the complaint that  the defendant Rosa Farr i s  owned 
an automobile and that  the defendant John Farris, while operating said 
automobile as the agent of his codefendant, negligently ran  it against 
and over the infant daughter of the plaintiff and inflicted serious and 
permanent in jury  to said daughter, necessitating medical care and 
nursing for which plaintiff paid, and deprived the plaintiff of the 
future services of his said daughter. 

The answer denied the allegations of negligence; and for a further 
defense prayed that  this action be dismissed for the reason that  the 
plaintiff mas estopped from maintaining it by having acted as next 
friend of his infant daughter, as plaintiff i n  another action against the 
defendants in this action, to  recover damages for personal injuries neg- 
ligently inflicted, and that  substantially the same allegations of negli- 
gence were made in  the other action as are made in this action, and that  
upon trial of the other action the jury found that  said infant daughter 
was not injured by the negligence of the defendants as alleged. 

I t  was agreed by counsel that  the court might find the facts relating 
to the prayer for dismissal and render judgment thereupon. The court 
found that  the former action had been brought by the preseut plaintiff 
as the next friend of his infant daughter against the present defendants, 
and that  the allegations of negligence therein were ('practically identi- 
cal" as  the allegations of negligence in this case, and that  upon trial of 
the former action the jury answered in the negative the following issue : 
'(TTas the plaintiff injured by the negligence of the defendants. as 
alleged in the complaint," and that judgment was rendered in favor of 
the defendants from which plaintiff did not perfect appeal, and that  
said judgment ''became final and binding upon the parties to said action 
and those who were privy thereto"; and that  plaintiff's alleged cause 
of action grew out of the identical facts and circumstances alleged as a 
basis of the action instituted by the plaintiff as next friend of his infant 
daughter against the defendants herein. 

The court then concluded as  a matter of law that  "the  lai in tiff in 
the present action, having been a party as  next friend of his infant 
child in the first action, and the jury haying determined in said action 
that the defendants were not negligent i n  respect to the matters alleged 
against them . . . defendants' plea in bar should be sustained," 
and ordered and adjudged that  the present action be dismissed a t  the 
cost of the plaintiff. 

T o  the judgment the plaintiff reserved exception. 
The court was in error i n  holding that  the plaintiff in this action, in 

acting as next friend for his infant daughter as plaintiff in the former 
action, became a party to such former action and was estopped by the 
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~e r t l i c t  and judgment t l~cre ia  from ~ i ~ a i n t : i i ~ ~ i n g  tlie present actio~i, ant1 
tliat the defendants' plea ill bar sliould, therefore, be sustaillcd. 

R u f i n ,  b., ill Gcorqc 1 % .  i l igl1, 5 5  N. C., 113, wys :  "It  has bcen de- 
cide(l by tlii.: C'ourt in qeveral caws, and amongst them tlie cases of 
Uraizth 1 % .  Gotldin, G O  S. C',  483; 1i1,1115 I .  Gnrnbll~, 61; N. C., 455, and 
~ 1 I u ~ o n  I' .  X ( C o r ~ ~ r i t X ,  72 S. C., 263, that one n11o coi~ducts a suit as 
guardian or nest f r i e d  for infants is not a party of' record, but that 
the 111ft11its t h e n ~ s e l ~ e s  :we the real plaintiffs." 

111 I i m t  h a n n X . ~  1%. Xfq. C'o., I 7 2  N. C., 433, ill speaking of tlie nest 
f r i e d  of the infant  plaintiff, tlie Court said:  ('The father is not, hon-  
exer, n lmrty in the legal .elm. He  is an  officer appointed by the court 
to protect the intrrest of 111s son, nllo i i  the real plaintiff ( I l o ~ h o i l ( r y  T 
Laurence,  156 N .  C,, 322). . . ." 

Tliere exists 110 privity hctween the plaintiff in this action and the 
plaintiff i n  the former action. "The term ' p r i ~ i t y '  rnrans mutual  or 
bucctmire relationsliip to  the 5ame rights or propert,y." Black's Law 
Dictionary (211tl Ed . ) ,  p. 943. The two actions mere not relatrd to 
"the wme rights or property." 

"Ordinarily, thr  rule is tliat only parties and privies are bound by a 
judgment. Hetlnc~fl I . .  I lolmcs,  18 N .  C., 486; Simpor1 z.. C'urcfon, 97  
N .  C'.. 112;  11 ijtcs P. -1loy(~, 125 X. C., S. S o  estoppl.1 is created by a 
judgninit tigainst one not a party or privy to the record by participa- 
tion in  the trial of the action. Falls 21. G a ~ t ~ b l e ,  66 3'. C., 453; L e R o y  
2'. Nfecx~nboat ('o., 163 X. C., 109." ,Ileacham 71. Laru i. LE. Brofhers  Co., 
212 N. C., 646. 

The cases of J'i'hife z.. ( 'hnrlotlc, 211 N C., 186, and W h i t e  v .  Char- 
lotte,  212 S. C., 539, relied upon by the appellees, are not applicable 
to this case. The former case was brought bp the father as atiministra- 
tor against thr  city of Charlotte and Charlotte P a r k  slid Recreation 
Cornmission for the nrongful  death of his intestate and a judgment of 
lionsuit was sustained upon appeal, "for the reason that  there was no 
el idrnce at the trial tending to show tliat tllc death of plaintiff's intes- 
tate n:ls rauscd by tlic ~~egligclice of the dcfcntlants or either of them." 
The latter caw n a s  brought I)y the father of the i ~ ~ f a r ~ t  intestate against 
the same dcfrlidants for loss of the services of his deceased daughter 
and :L judgmcnt of nonwit  was sustained for tlie reason that  '(Thc evi- 
dclnc~ in  thiq rase was substantially tlie qame as in TT'llite I > .  Cl~nr lo t te ,  
sr~pr,z,  escept that  one additional witness m s  offered, whose testimony 
tends to shon. contributorv negligence ou the part  of the deceased. 
TT'hiie z.. Char lo l fe ,  supru,  is controlling." N o  questim of estoppel or 
res trdjudictrfa was raised, both cases being dismissed upon a demurrer 
to the evidence, ~ ih i c l i  was substantially the same in ench case. 

F o r  the error assigned, the judgment below must be 
Reversed. 
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BARSHILL, J., d i ~ s e n t i n g  : W i t h  the conclusion of the major i ty  i n  this  
cause I cannot agree. T h i s  case is o11c of first impression i n  this  Court .  
and the point a t  i s u e  does not seem to h a r e  been often presented to 
courts of other jurisdictions. 

I t  is t rue)  as s ta t td  i n  the  o p i ~ ~ i o n ,  that  i n  a strict legal sellse the  
plaintiff herein n a s  not a p a r t y  t o  the  buit instituted by h im aq nest  
f r iend for  lliq in fan t  daughter  aga i l~a t  thi.: tIc.fe~ldant to recowr  dam- 
ages resulting from thc same nllegctl ncgligcnt acts of the d e f e ~ ~ d a n t q .  
This  is  not neccsmry. person is, and ~ h o u l d  bc, Bound by a j ~ i d g -  
ment in  a -uit  i n  which he llnh tllr r ight  to  adduce testimony, to cross- 
esamine n i t n w e s ,  and  to appeal  f rom the judgment entered. This  is  
the rule  aq ~ ta tcc l  by Grceilleaf and by Ruling Case Law. 

Spealiing to the subject i n  Cl'rccn is. E o q n c ,  135 C. S., 17S, 39 r. S. 
L. Ed . ,  1061, 1070, it  is wicl : ( 'Pnrtics, in  the larger  legal sense, arc  all  
p e r s o ~ ~ s  l inr ing the  r ight  t o  control the proceedillgs, to makc defense, to  
adduce and crow-esamine nitnesses, :1nd to a1)pcal f r o m  the deci*ion. i f  
a n  appeal  lies. 1 G r e e d .  Er.. sec. 333." 

1 1 1  Alrzderson 1 % .  7'7iirti L l ~ w ? u e  R. R. Po., 9 Drily, 457, i t  n a s  llcld tha t  
a judgment i n  f a r o r  of the  minor  i n  nn action by h i m  suing by a guar -  
dian ad  lifcnl fo r  h i s  injur ies  \ \ a s  conc~liisivc as  to the  t lcfcnt ln~~t 's  negli- 
gence i n  a subsequent action 117 the fa ther  for  the loss of his  son's w 3 \ -  
ices. I n  Lindsoy 1 % .  D a n ~ ~ i l l r ,  1 6  T't.. 144, the husband sued for  loss of 
services and  medical cspenscs i ~ ~ c u r r e t l  on account of the ~vifc 's  i i l jurp 
through the d~felli1;mt)s ~ ~ c g l i g o ~ ~ c r .  nnil i t  n a s  11cltl tha t  n judgment 
against the dcfcntlant ill a former joint nctiou I,- 11uiba11d a l ~ t l  n i f c  f o r  
her i l l jury n.as conc'lilsire ill the ll~i,il)ai~tl's nct iol~ :IS to thc defendant 's 
negligence. T h e  Court  said? a t  1,. 149, "Tf the  liiishand ~voidd  he con- 
cluded by a n  adjudication ag:~inst  thc  n i f c ,  i n  which he  had  no part ,  
a for t ior i .  he  noultl  be concludctl by a judgment to  ~vllicll llc was p a r t y  
and  had  fu l l  opportuni ty to :~dtince e ~ i d c n c c  m ~ d  crow-esnmille tlic ~ r i t -  
nesses of his  a d ~ e r s a r y . "  

I n  the la l igi~age of I,od E/ lo~horor tqA.  i n  the lcat l i~lg case of Orilrcrt)~ 
11. M o r e ~ i o o d  ef u.T., 3 Eas t ,  346, "The estoppel preclude. parties and 
pri \  ics f rom contendilrg to  the (o1itral.y of that  lmint. or mat te r  of fact.  
which, 11aring been ollce tli.tinctl>- p ~ i t  i n  i s w c  by thein or by those to 
n-lion1 they a r c  p r i ~ p  i n  estatc or law, has  btcn,  on such issue joined, 
solemnly found against tl len~." I n  tha t  case the defendant 's ~v i fc ,  
Ellen. liad been sued for  digging coal i n  the plaintiff's m i n e ;  the wife 
had justified her  acts under  n claim of riglit in tlie coal mine. which 
hat1 been determined against her. She  a f t e r ~ v a r d s  in tc r~nnr r icd  nit11 
the defendant Morewood, and continued to dig and remove the c o d  
f r o m  plaintiff's mine, and the plaintiff brought a second su i t  against 
l~usbant l  and \rife, who attempted to set u p  tlie same right  and title as 
i n  the former suit,  and the Cour t  llcltl t h a t  both defendants were es- 
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topped. T h e  case was elaborately argued by Erskinc. 011 the one side 
and  by G'ih11~ on t h e  other, and the Chief Just ice hrouglit to his serr ice 
his g rea t  l e : ~ r n i ~ ~ g  and jnciicial r igor  in  a thorough analysis of all  t h e  
authorities on tlle subject of estoppel, and  seems to hsve  had  110 doubt  
tlmt if the wife  x i s  estop1)ed hp t h e  former judgment againrt her  t h e  
husband would be estopped alio. 

111 l l r o 1 ~ ~ 1  1.. X o .  1'. R. ('0.. 96 Mo.  L\pl~. ,  164, $0 S. Mr., 527, the wife  
sued, joining the I111sband RE, a nomiiial par ty.  There  was judgment i n  
favor  of tlie wifc. 111 a snit hy the l lurba~it l  the judglnent ~ r a b  lleld t o  
be rc7s jud i tn la  a g a i m t  tlie def twlan t .  d lo r r i s  1%. Kn?r.,a.c ( ' i f ! / .  117  110. 
App., 297, 92 S. IT., 90s. refer5 t o  two suits, olle by  the  1iu.band and  
o w  by the n i f c .  Judgl i ic l~t  i n  f a l o r  of the wife i l l  her  c a v  lield as  
rcs j1rtlitnln against  the d c f c n h n t  in  the hurband's case. Certainly if 
n judgmcnt i n  s l~c l i  cases is  rcs jl~tliccita against tlie defendant it  should 
likewise estop the plail~tifF \rho conducted tlic cause i11 b(3half of his 
child when llc such i u  his  o n n  hc~half. 

There is, i n  fact ,  but one action, and i t  is based upon the  allcged 11c.g- 
ligencc of defendants. T h e  f a t h e r  reemera notlling t h a t  thc in fan t  
11-onld not be rutitled to  wc-over were he  a n  adult.  Certain of the (lam- 
ages a re  an.arded the parent  b? reason of h i s  l iabi l i ty  f o r  expenses and  
care of his  cliiltl dur ing  iuinori ty  and  011 account of tlle fact  that  the 
law gives h im the  earnings of the  in fan t  unt i l  lie a r r i ~ e s  a t  2 1  yeark of 
age. T h e  m a i n  issue i n  each c a w  is the i s w e  of ncgligmcc. 

I n  the instant  ease tlie plaintiff,  a s  nest  f r iend of his in fan t  child. 
had ful l  c*o~itrol of the suit instituted hy h im in be11:llf of the  infant .  
110 11ad a n  opportuui ty,  and i t  17 as  his  duty, to  control the proreetlings, 
to present irll evitleiic~e favorable to  his  in fan t  child, t o  , ~ d d u c e  and cross- 
esan-1i11e wi tnc~ses ,  and to appeal f r o m  tlle tlocision if I:c was en aclriwd. 
H a v i n g  done so, as wc 111q assume t h a t  lie did, the i s s w  of ~lcgligencae 
was ri~iswered i n  the ~rcga t i rc .  I t  appears  to liic a s  heilig unro i i sc~ io~~able  
to 11o1-v permit  hi111 to a g a i : ~  u~i t lcr talw to citahlisli negligcucc before 
another  j u r y  to  tllc end t h a t  he  personally m a y  recover of thc  dcfcndant. 
H r  h : ~ r  n o  ( a : ~ u v  of a c t i o ~ l  nnlcsi hi, cliiltl n:is injurcd 1)) tlic ~legligerrt 
co~iduc t  of the  (1efcnd;rnts. I t  has  becn jud ic ia l1  dcter~iliiicd tha t  such 
illjuricc a s  tlir  c~llild reccivetl were not t1w re.ult of :illy nc,l', '0 l ~ c l i r e  011 

the p a r t  of tlle defendants. Yet  the plaintiff is given a n  opportuni ty 
to  s w k  to rec20\ e r  fo r  his on 11 benefit dam:rgcs ar is ing out of the cont111c.t 
of the defendants, n h i c h  was neitlier x r o ~ r g f u l  nor  ~ i c g l i ~ c n t ,  as  has 
bee11 dctermincd i n  a n  action i n  wllich this plaintiff x a s  charged n.itl1 
tile duty,  a s  tlle official representative of his  child, t o  present a l l  avail- 
able mldci i rr  tending t o  cstnl~liqll :I r igh t  of :rction. 

F u ~ ~ d n m e n t a l l y ,  tlwre is  llcre but one c2:iuw of actioll ~ ' i h i c h  the law 
dir ides  fo r  procedural convenient-e solely because the damage.; a re  to bc 
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dir ided betnee11 the fa ther  an 1 tlie in fan t  child. O n  the same set of 
facts  as  hcre a n  adul t  plaintiff could br ing hut one action on the merits.  
why then permit  t v o  ac t iom contested on their  mcrits,  with respect to 
the same facts, merely because the  damages a r c  to  he divided between the 
f a t h e r  and  the i n f a n t ?  rntler the doctrine of r e s  jutlicafa tlie fa ther  
slioultl he bound as  to  the determination of facts  i n  the pr ior  c a v  ill 
which he  participated. Since the  meri ts  of t!ic pr ior  case were deter- 
mined against  him, there a r e  n o  damages :~pportionahlc t o  h i m  and, 
accordingly, he has  n o  cause of action. 

There a r e  decisions which a re  not in accord n i t h  those cited. I a m  
of the opiniolr, howewr ,  t h a t  s o u ~ ~ d  reason leads to the coliclusion tha t  
t h e  plaintiff herein should not be permitted to prosecute his action, hut 
tha t  the judgment below should be affirmed. 

DEVIX and  TVISBORSE, JJ., concur in  dissent. 

C. E. FESIUER, A. C. BEANE, J. X. CARPENTER, J .  L. JULIAN, C. TIT. 
SHEPARD, E. H. HULSEP, AND R. B. F L I K S ,  GENERAL PARTNERS, AXD 

3. L. CARPEYTER, SPECIAL PARTSER, TRADING A N D  DOING BGSISESS 
UNDER THE FIRM NAME A N D  STYLE OF FEKSER 8; BEAR'E, v. FRAKCES 
GREES TUCKER, ADMINISTRATRIX OF IT7. A. GREEN. DECEASED. 

(Filed 13 April, 1038.) 

1. Contracts a 'id-Defendant's evidence held t o  establish t h a t  commis- 
sions related t o  cotton futures, and t h a t  contract was void as  matter  
of law. 

This action was instituted to recover commissions alleged to be due 
and advnncements made in alleged buying and selling of cotton for the 
account of defendant's intestate, who wns n dealer in sand. Defendant 
introduced evidence of stipulntions of plaintiff brokers that on all "mar- 
ginal business" the brokers might close out transactions when "margins" 
are near eshaustion, and that either party might "call" for "margin" in 
accordance with variations of the mi~rket,  and a letter written by intestate 
to the brokers referring to a "call" from plaintiffs' "nmrgin clerk." There 
was no probative evidence that the parties contemplated actual delivery 
of the cotton nt any time. HcTtl: Under tlie prorisions of N. C .  Code, 
214.5, defenclant made out a prima jocic case that the cause of action was 
founded on illegal contracts in cotton "futnrw," S. C. Code, 2144, placing 
the burden of proof on plnintiffs to estnblish legality, S. C. Code, 4146, 
and there being no conflicting evidence reqniri~ig the submission of the 
issue to the jury, defendant's motion to nonsuit was properly granted. 

2. Sanie- 
Ch. 236, see. 2, Public Laws of 1931, repealing C. S., 2145, 2146, does 

not apply to contracts made prior to its enactment, the repealing statute 
being prospective in effect and not retroactive. 
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Statutes 3 5- 
Ordinarily, n s ta tu te  will he given prospective effect only, and will not 

b~ constrned to hnce retroactive effect 11n1rcs slich illtent i s  clearly ex- 
pressed or  arises by nccewnrg in ipl icnt io~~ from i ts  terms. 

Evidence 5 6- 
The burden of proof constitutes a snbstnntial riglit. 

Evidence a 32- 
A par tner  in  intestate's firm may not tmt i fy  a s  to trmisnctions or com- 

munications with intestate in  nn action by brokers against  the  estate 
on n claim for  commissio~is and :~dvancernents. C .  P.. 1795. 

Evidence a 4.3-Testimony held to contain merc conclnsions and opin- 
ions of witness as to intestate's intent. 

111 this action agni~is t  n n  es ta te  by brokers to recovcr commissions and 
advancements, tlrfentl:~nt a t l~n in i s t r a t r i s  contentled tha t  the  c a m e  of 
action n:ls fonndcd upon illegal cotton "futures" contracts. There was  
no clircct coxnpc>tent cridencc a s  to intestate's intent in regard to whether 
nctnnl deliver;\- of the cotton was  c'oxltemplatetl. Hllr'ltl: The exclusion of 
testimony of plaintiff brokers' clerk a s  to the intent of tlie parties in  
rcg:rrtl to :~ct .~l :~l  del iwry wns propcrly c~xcludcd, i t  aplwaring t h a t  the  
tcstirnony was  mc~rcly the c o ~ l c l ~ ~ s i o n s  rind opinions of 111e witness. 

Contracts 5 id- 

l'hc intent of the p ~ r t i c s  that  the nierehandise contracted for should 
n o t  I I ~  :rctn:111y delivered is the  cnrdinal element of :I "futures" contract 
111:ltle illegnl by S. C. Code, 21.44, and the courts will disregard the form 
and :lsccrt:tin ~ l l e t l l e r  tlie intent of the parties was  to speculate in tlie 
rise and fill1 of the  price of tlie commodity. 
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Following the reconimencement of said action the defendant W. A. 
Green died, and Frances Green Tucker was duly appointed adminis- 
t ra t r i s  of his estate, and as such was duly substituted and made a party 
defendant for and in the place of the defendant W. ,I. Greeli, and said 
administratrix duly filed her answer within apt time. 

I n  his ansner, filed prior to his death, the said W. *I. Green admitted 
that he gave plaintiffs certaili orders; that plaintiffs a d ~ i s e d  him of 
certain purchases and sale and mailed to him a t  Selma, S. C., certain 
confirmations, and that plaintiffs rendered him certain statements, but 
denied that  he was indebted to plaintiffs; and as a further defense 
pleaded sections 2141, 2145, and 2116 of the S o r t h  Carolina Code of 
192'7 (lrno~vn as the S o r t h  Carolina ih t i -Futures  Statutes) a; a bar 
to plaintiffs' right to recover. The administratris adopted the ansxer 
of her intestate, W. A. Green, filed oil 23 Sovember, 1932, with rrspect 
to each and every allegation. 

The case came on for trial a t  the Sovember Term, 1935, before 11011. 
Luther Hamilton, special judge, presiding, and a jury. - i t  the close 
of plaintiffs' e~idelicc defendant mored for a judgmelit as in case of 
nonsuit, which motion was granted and judgn~erit entercd accorilingly. 
The plaintiffs excepted, assigned error, and appealed to the Supreme 
Court. The other exeeptious and assignments of error made by plain- 
tiffs will be considered i n  the opinion. 

A l f r e d  S. IT'y7lie and E'. I / .  BrooX)s for p 1 a i n t i . f ~ .  
IT'nrtl, S f a n c i l  d W a r d  for d e f e n d a n f .  

CLARKSOL, J. .It tlie close of plaintiffs' e~ idencc  the defendant in the 
court below made a motion for judgnient as ill case of nonsuit. C'. S., 
567. The motion was allowed and in this me see no error. 

The action is to recover for moneys claimed to have been paid out 
and a t l ~  ancetl by plaintiffs to tlefendnnt's illtestate, as broker or agent, 
in tho purclia>e of cottoll for future delivery upoil the S c v  York Cottoil 
Exchange. The clefendant in lier ansncr set up  as a defeusc: "That 
wit1 cotton so agreed to be purchased, or sold and delirerrd, wai not 
actually de l i~e red  at tlie time of malii~lg said agreements to purchase, 
or sell and deliver, a d  that  this defentlaut deposited or sccureti, or 
agreed to deposit or serure, what are commonly called (nlargii~s' nit11 
the plaintiffs. . . . With no intention or co~itemplation of mdiing 
any actual delivery of said cottoil, but to pay or to receive the difference 
in price, as aforesaid, in m o ~ l q - ;  and thiq d e f h l a n t  especially pleads 
secq. 2144, 2145, anti 2146 of the Korth Carolina Code of 1927, in bar 
of the plaintiffb' right to recover herein." 
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Sectiol~ 2144 declares certain contracts as to "futures" void- 
"Wl~ereby the parties thereto contemplate and intend no real transac- 
tion as to thc article or thing agrced to be delivered." 
S. C. Code, 1927, eec. "1-1-5, is as follows: "I'rir~rcr f a c i ~  el ' id~nce of 

ille/ml confrrrrt  it^ 'futures.' Proof that anything of ialue agreed to be 
sold and dcl i~cre t l  war not actually delivered a t  the time of making the 
:~grc~emci~t to ?ell nntl deliver, and that  one of the parties to such agree- 
nlciit dcpmitctl or qwured, or agreed to deposit or secure, what are coni- 
monly caallctl 'margins,' shall constitute primtr fucie r~videllce of a con- 
tract declared void by the preceding section." 

Scc. "46. Birrden shiffetl by pliv of illegality; ,olendit~gs nof ~ r i -  
~ J P I I ( P  in criminal (~cliotz. l \ T l i ~ ~ i  the defendant in any action pending 
in any conrt shall allcgc specifically in hiq answer that the cause of 
action :lllcgcd in the cwm1)laint is ill fact founded upon a contrac2t such 
as i\ 11y t h i ~  chapter inatlc void, and such answer shall he verified, then 
the burden shall be upon the plaintiff in such ac t io i~  to prove by the 
proper eridence, other t l rai~ ally nr i t ten  cridence tlleieof, that  the con- 
t m Z t  sued upon is :L laxful  one in its nature and purposes, and the de- 
fend:~nt may likcn i v  1)roducc evidcl~ce to prore t l ~ c  contrary:  Pro- 
t~ idc~ l ,  itcr'crfhelcss, that any allegation or statement of fact made in any 
p l c a d i ~ ~ g  in any such actioll, or the evitlmce produccd on the tr ial  i n  
any such action, shall not be el idence against the party making or pro- 
cllwi~ig th(1 bame ill any (-riminal action against such party." 

In the ct~idenrr of lrlainft/is is the following: "It  is further under- 
stood that  on all margi i~al  business Feiiner & Beaiie reserve the right 
to close transactions when margins are near exhaustion without notice." 
. . . ('Either party may call for  a margin, as  the variations of the 
market for like dcli\erics may warrant. whicli margin shall be kept 
gootl." 

A\ lw letter from Mr. ,I. Green (Sand) ,  11 Xarch,  1'326. I n  the very 
hotly of the lctter introduced by plaintiffs we find this .tatc~mcnt: "Hare  
just received tclegraln from your margin clerk. . . My trading 
has been limitcd on account of the market heilrg so uarrow and as 1 
did not ha l e  any cotton wit11 you a t  the ('lose of busi~iess last night is 
the reason fhis tall w;i, made." I t  is common knowledge that when 
either party to n c~ontrnct inrolr ing futures refers to a cull they mean 
thc tleposit of morc margin. This one stritement clearly shows the in- 
tention of both of the parties to these future transactions; defendant's 
intestate stated ho had 110 cotton and the plaintiffs knrw they could not 
compel delivery. Defendant's intestate dealt in s a d  and not cotton. 
I t  is also interesting to note that  fhis call was made by the plaintiffs' 
' ' ~ t ~ n r g i n  clcrk." The el idewe was plenary that  the dealings between 
the parties were on margill. There was no probative evidence that the 
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intent of the parties contemplated a t  any time actual delivery. This, 
under the statute, upon same being pleaded, was prima facie evidence 
of illegal contract in futures. 

I n  S. v. Clayton, 138 K. C., 732 (735), is the following: "The test 
which the statute requires is the 'intention not to actually deliver' the 
articles bought or sold for future delivery. No matter however explicit 
the words in any contract which may require a delivery, if i n  fact there 
is  no intention to deliver, but the real understanding is that  a t  the stipu- 
lated date the losing party shall pay to the other the difference between 
the market price and the contract price, this is a 'gambling' contract 
and is null and void a t  common law. Irwin c. Tl'illiar, 110 U. S., 499; 
Bibb v. Allen, 149 U .  S.,  481; Clews v. Jamieson, 182 U .  S.,  461." 

This matter was gone into thoroughly in Tt'elles d2 ( ' 0 .  c. Sntferfield, 
190 N. C., 89 (94) : "Cyc. Law Dictionary, under the head of 'margin,' 
says see 'gambling contracts,' and under such head defines 'margins7: 
'Money or collaterals deposited with a broker to protect contracts, usu- 
ally for future delivery.' . . . 'A payment made on account by a 
customer to a stockbroker, under an agreement between the customer 
and the stockbroker in  which the stockbroker agreed either to sell or to 
buy from the customer a certain number of shares of stock, but under 
which, in fact, no delivery or transfer of shares was contemplated, is 
known in stockbrokers7 parlance as a 'margin.' XcClain v. Fleshman 
( U .  S.) ,  106 Fed., 880, 882; C. S., 2145, supra." 

r p o n  conflicting evidence as to whether or not the contract is a 
gambling one becomes a question for the jury under proper iristructions. 
I n  the present case we see no sufficient evidence that  would carry the 
case to the jury. 

Sections 2145 and 2146 were repealed by Public Laws 1931, ch. 236, 
see. 2. The repeal has no effect on this action as the contract sued on 
was made prior thereto. The  language: "That this act shall be in force 
and effect from and after its ratification." S.  v. Fosfer, 185 N. C., 
674; Ashley v. Brown, 198 K. C., 369 (372). The acts are prospectire. 
not retroactive. 

I n  Greer 2,. Llsheville, 114 K. C., 678 (68 l ) ,  it  is said:  "Unless the 
legislatire intent to the contrary is made manifest, either by the express 
terms of the statute or by necessary implication arising out of it, it  will, 
as a rule, be held to operate prospectirely only-never retroactively." 
Hiclis 2%. Kearney, 189 K. C., 316 (319). 

I t  is well settled in this jurisdiction that the burden of proof con- 
stitutes a substantial right. 

The  plaintiffs contend tha t  the court erred in excluding certain testi- 
mony of the witness, John L. Julian,  for plaintiffs, and the court erred 
in excluding certain testimony of the witness William F. Caruso, con- 
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tract clerk in plaintiffs' New York office. We cannot so hold. Julian 
was a partner in plaintiffs' firm and he was testifying against one 
whose lips are sealed in death. 

N. C. Code 1935 (Michie). see. 1795, is as follows: "Upon the trial 
of an  action, or the hearing upon the merits of a spe-ial proceeding, a 
part,y or a person interested in the event, or a person from, through, or 
undcr whom such a party or interested person derir?s his interest or 
title by assignmcnt or otherwise, shall not bp esamiaecl as a witness in 
his own behalf or interest, or in behalf of tlie party succeeding to his 
title or interest, against the esecutor, administrator, or survivor of a 
dccensed person, or tlie comn~i t tw  of a lul~atic,  or a p c ~ s o n  deriving his 
title or interest from, through or under a deceased ljerson or lunatic, 
by as~ignmcnt  or otherwise, concerning a personal transaction or com- 
munication bc tw~en  the witness and t h e  deceased nerson or lunatic, 
except where tlie executor, administrator, wrvi ror ,  con~mittee, or person 
so dwirillg title or interest is examined in his ow11 behalf, or the testi- 
mony of the lunatic or deceased person is given in evtdence concernilig 
the same transaction or communication." 

I11 I l e r r i n g  v. I p o t X ,  IS7 S. C., 459 ( G I ) ,  i t  is writ ten:  "Esclusion 
does riot apply when witness has no iuterest ill the result of the action. 
The interest which disqu:~lifies one from testifying u d e r  C. S., 1793, 
supra, is n direct, legal, o r  pecuniary interest in the event of the action. 
1lelactbec.X~ I . .  Llonl) ,  167 N. C'., 205; I n  re Gorham, 177 N. C., 275." 

Tlie plaintiffs also contend, as s t a t d  abore, that  the court erred in 
excluding certain testimony of the nitness William F .  Caruso, contract 
clerk in plaintiffs' Xc\v York office. We cannot so hold. Tlie gist of - 

tho illegality of the contract is the intention of both parties not to actu- 
ally delircr tlie articles bought or sold for future delirery. The ques- 
tions and answers of Caruso x-ere directed as to whetber the intention 
of tlie parties was that the cotton should be a c t ~ a l l ~ ~  delirered. We 
think that  the testimony x a s  of no probatire force as the intestate's 
actual intent was not attempted to be shown by direct competent testi- 
mony or admissions. From tlie questions and answers it appears that 
the answers were lnerely conclusions and opinions of the witness. 

I n  H o l t  v.  lTrellons, 163 N. C., 124 (129-130), it  is :,aid: "Of course, 
the l a x  deals only with realities and not appearances-the substance, 
and not thc shadow. I t  x d l  not be misled hy a mere pretense, but strips 
a transaction of its artificial disguise in order to reveal its true charac- 
ter. It goes beneath the false and deceitful presentment to discover 
x h a t  the parties actually intended and agreed, knowing that  'the knave 
counterfeits well-a good lrnave.' I t  always rejects the ostensible for 
tlie real ill loolring for fraud or a riolation of law. The essential in- 
quiry, therefore, in erery case is as to the necessary effect of the contract 
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and  its t r u e  purpose. TTe said i n  Eclgcr fon c. Edger ion ,  153  N. C., 1 6 7 :  
'The form of the contract is  not coliclusive i n  determining i ts  validity, 
when i t  is assailed as being founded upon a n  illegal consideration and 
as  h a r i n g  been made  i n  contrarent ion of public policy. I f ,  under  the 
guise of a contract of sale, the real intent  of the part ies  i s  merely t o  
speculate i n  the rise or fal l  of the price, and tlie property is not to  be 
delircred, but only money is t o  be pa id  by the p a r t y  x h o  loses i n  the 
1 enture, i t  is a gambling contract and  roid.' " 

T h e  defendant 's intestate dealt i n  "sand." Such  was on his letter- 
head introduced by plaintiffs. Yet,  a t  the price of cotton dur ing  the  
seven months of dealing between the parties, 4,300 bales of cotton were 
involretl, amounting to $387,000. There  is no eridcnce of a n y  deliver- 
of this  cotton, o r  a n y  at tempt to  deliver a n y  of it ,  or ally demand for  
a n y  delivery. O n  the contrary the witness T i l l i a m  F. Caruso testifieJ 
t h a t  there n a s  never a n y  delivery of a n y  of the cotton involred i n  these 
transactions. 

F o r  the  reasons given, the  judgment of the court below is  
Affirmed. 

E. M. XORGAN v. THE TURKAGE COMPAST, INC. 

(Filed 13 April, 1938.) 
1. Parties Cj 5- 

The trial court has the power to order the joinder of additional parties 
defendant when the order does not change the cause of action. 

2. Appeal and  Error § 3 7 L  
Ordinarily, a n  order making additional parties is not prejudicial, and 

therefore such orders are  usually discretionary and not reviewable. 

XPPE.~ ,  by defendant f rom Ol i re ,  Spcinl  Judgr,  a t  September Term, 
1937, of PITT.  Appeal dismissed. 

PER C ~ R I A M .  T h e  defendant  appealed f r o m  a n  order  of tlie court  
below making  additional par t ies  defendant. Tlic po lwr  of the judge to 
make additional parties to  a n  action is well settled, and  it  does not ap-  
pear  tha t  the order appealctl froin v i l l  c l ~ a n g c  t h c  cauqe of action or  
work injuqtice t o  the appc~llant.  7'111~rll 2'. C((indler, 118 S. C., 885. 
24 S .  E., 709; ,111'11c 1 , .  ( ' ( i / l a / / n ) ~ .  126 S. C., ,756. 36 S. E.. 1 6 4 ;  Bernard  
I ? .  S?tern~i 'c / l ,  139 N. C., 446, 52 S. E., 6 4 ;  . loyner  1%. Fiber Po. ,  l i 8  N .  C., 
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STATE v. BLACICIE FUER, A. B. MEAUX, A N D  LOUIS HEAT11. 

(Filed 13 April, 1938.) 

False Pretenses § % 

Evidence he ld  sufficient to be submitted to the jury as to each defend- 
nnt on charges of conspiracy to rob and larceny of a sum of money by 
trick. 

A i ~ ~ ~ ~ . \ ~  by defmdants from E ' r i ~ ~ r l l ~ ,  J., at  J anua rv  Term, 1938, of 
LFXOIR. S o  error. 

I I I .  The  t l c f t d a n t r  appeal from judgineilt imposing sen- 
tence fol loni~tg coitriction upon a bill of intlictmtwt charging con- 
spiracy to rob wit11 al~otlicr c.01111t for  larceny of a su l t~  of money by 
trick. Tlierc was a general verdict of guilty. 

Lippellaiits coiiteild tha t  the e ~ i d e ~ l c e  of conspiracy was insufficient 
to wnrrant tlie submissio~i of that  count to the jury a i d  that  the court 
erred ill its ch:~rge to the jury on the other count. ,I I examirlation of 
the record, hon.ever, sliows tha t  thew assig~tmcnts of error callnot bc 
sustained. A'. 1 % .  Hernrlon, 211 S.  C., 123;  S. 1 % .  ;lnd(.rson, 205 N. C., 
*- 

r i I ,  l S d  S. E., 643; S. I.. TT'hifcsit lc, 20-2 N. C., 710, 169 S. E., i l l ;  
S. v. TT'rcnn, 198 N. C., 260, 151 S. E., 261. 

Accordii~g to the State's eridcnce, the prosecuting witness, a tobacco 
farmer  who had just reccived $1,000 frorn the sale of the product of 
his toil, fell into the hands of these defendaiits who, unlawfully and 
craftily conspiring together and by artifice or trick, deprived him of his 
moncty. The  evidenrt. x:ls suErient  to hupport the ~ e r d i c t  and judg- 
ment. 

xone of the exceptions noted to the d i n g  of the court or to the 
charge of the jury can he hustained. I n  the tr ial  Tve find 

Fo error. 
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STATE v. WADDELL HADLET. 

(Filed 13 April. 1938.) 

1. Criminal Law 5 79- 
The failure of defendant to file briefs works an abandonment of the 

assignments of error except those appearing on the face of the record, 
which are cognizable ex nlero motzc. 

2. Criminal Law 5 80- 

Where defendant fails to file briefs, the motion of the Attorney-General 
to dismiss the appeal will be allowed, Rule of Practice in the Supreme 
Court So.  28, but in capital cases this will be done only after an inspec- 
tion of the record fails to disclose error. 

A \ ~ ~ ~ ~ . : a ~  by tlefentlant f r o m  Frizze l le ,  J . ,  a t  F e b r u a r y  Term, 1938, of 
SAMPSOX. 

Motion by S t a t c  to  dismiss appeal of tiefelldent. 

.Lfforney-Generctl  6etrwe17 for f h e  S t a t e .  
S o  cou~ l se l  c o n t m .  

PER CIRI.III. T h e  defendant was tried upon a bill of indictment 
charging h i m  with the cr ime of rape. There was verdict of gui l ty  of 
rape as  charged ill the  bill, and judgment of death by asphyxiation. 
1)efendaiit gave notice of appeal  to the Supreme Cour t  and v a s  per- 
mitted to appeal  in fornccc puuper is .  T h e  record arid case on appeal  
n e r e  duly docketed i n  this Court ,  but defendant has  filed no brief,  
~3 hiCh works a n  abaiidonment of the assigilments of e r ror  (S. v. H o o k e r ,  
105 S. C., 648, 158 S. E., 7 5 ;  S. r .  Ding le ,  209 N. C., 293, 183 S. E., 
376; S. c. Rob inson ,  212 S. C., 336, 193 S. E., 701)) except those ap-  
pearing on the face of the  record, which a r e  cognizable e x  m e r o  rnotu. 
A. L'. E d n e y ,  202 S. C., 706, 164 S. E., 23. 

T h e  Attorney-General moves to tlisnliss the  appeal  fo r  fai lure  t o  
comply with Rule  28 of th i s  Court  as  to  filing briefs. T h i s  motion is 
allowed. A'. I . .  K i n y o n ,  210 S. C., 294, 186 S. E., 368;  S. 1 % .  Rob inson ,  
supra.  

Honever ,  as  is  customary i n  capi tal  cases, we have examined the  
~.ccord and casr  oil appeal  to qee if a n y  error  appears. T h e  only excep- 
tions presented a r e  without merit .  T h e  case 011 appeal  reveals e d e n c e  
competelit and sufficient to sustain the ~ e r d i c t .  T h e  charge of the  
court  below ful ly and fa i r ly  presented the case t o  the  jury.  T o  i t  n o  
exception is  taken. 

\Ye find no error .  
Judgment  affirmed and a p p r a l  dismissed. 
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STATE v. STLTESTEIZ OUTLAW, APSOJI OUTLAW, AND LONNIE 
GARDNER. 

(Filed 13 April, 1938.) 

Criminal Law 53 79, 80- 
Where defendants docltet their appeal, but fail to file briefs, their 

appeal inuqt be disniisvd on motion of the -1ttorrle:;-General. Rule of 
I'mctice in tlic Snpreme Court So. 25, but in a capital case this will he 
done only after an  insgection of tlie record fails to disclose error. 

L l ~ l ~ ' ~ i ~  by d ~ f c l r t l a ~ ~ t >  f r o m  C;rady, .J.. a t  Octobel Tcrrn, 1937, of 
Z ) r - r m X .  -\ppcal t l ivniwxL 

M o t i o ~ l  hy tlw S ta te  to  tlisniiss defendants'  appeal.  

.lfforile?/-Gc?zcrtrl Senwe l l  f o r  f h e  S t n f e .  
S o r ~ r o o t l  B. B o n c y ,  Rohf. L. W c s f ,  n i d  R o b f .  C ' .  W e l l s  for d t ~ f e n d n n f s .  

' I  L I I .  I ) c f ~ w h i t i  \ w r e  cbarpctl i n  the  bill of i n d i c t r n e ~ ~ t  with 
r:rpc. T h e  j u r y  rcturiicd a ~er(1ic.t of gui l ty  of the  fr,lony of rape  as 
to each of the defcnda~rtq,  a ~ i t l  thereupon s n ~ t c i m  o ' death n as pro- 
n o u ~ ~ c c d  as  to  eac.11 of t l ~ c  tlefcl~clanti. T h e  defc~rtlnnts docketed thcir  
appeal,  but did 11ot filc l ~ r i c f  n it11 the clerk of this  ( 'ourt  by 1 2  o'clock 
noon on the  sccoi~tl S a t u r d a y  preceiling the  call of the  Sixth Diqtrict, or 
a t  a n y  t inw subsequent tliereto. 

T l ~ c  Al t to r r iey-Gc~~cra l  1110~ c. to d i s ~ ~ r i i ~  the :~pljc:\l. Thii motion 
m u i t  he allonctl. l iu le  27 of Rulcs  of I'rlrctice i l l  thr  Supreme Court, 
200 K. C.. S3l-2 .  H o n e ~ c r ,  according to the nqnal ruskom of this  Cour t  
i n  ca pita1 coax.;, n c 11:1\ e ~ x i l n i ~ l e d  the rccord t o  w e  if nny c r ror  appears. 
I n  tlie  word find 110 crror,  t h ~  judjilncwt i i  :rfirmeil and the 

AIppeal  is  dlsmiswd. 

0. W. JARRETT v. KERMIT FLF:TCHER IIOLLAND. 

(Filed 13 April, 1938.) 

1. Lis P m d e n s  5 & 

-1 party pnrclia~ing property, the title to n hich is  in^ olved in a pending 
suit, of which lie has actual or 11rewnq)tive notice is 11ound hy tlie jnclg- 
merit as  much a s  the party to the action from whom he bought. 

2. Lis Pendens 5 1- 
Wlicn all action involving title to realty is i11stituteJ in the county in 

w11ich the land lies, the action itself i? notice, and no notice under C. S.. 



N. C.] SPRISG TERN, 1938. 

500, is required, but mere description of the land in the complaint is  
insufficient, i t  being necessary that its allegations show that title to the 
land is involved. 

3. Mortgages 33 2, 1 G M o r t g a g e e  has  prior lien t o  tha t  of judgment 
against mortgagor fo r  purchase price i n  absence of notice of lis 
pendens. 

There is no lien for purchase money in Xorth Carolina. and while the 
judgment debtor cannot claim homestead a s  against a judgment for 
purchase money (S. C. Constitution, Art. S. sec. 2 ) ,  the lien of a mort- 
gag? executed to a third person has priority over the judgment lien, when 
the mortgage is executed prior to the rendition of the judgment and prior 
to an amendment putting the title to the property in issue. 

4. Lis Pendens 3 1-Action for recovery of purchase money held not  t o  
involve title so a s  t o  constitute notice of lis pendens. 

This action was instituted in the county in which the land lies to 
recover balance of the purchase price, the property being described in 
the complaint. Defendant mortgaged the property to a third person after 
the institution of the action, but prior to the amendment of the com- 
plaint alleging that defendant had agreed to give plaintiff a purchase 
money mortgage. H c l d :  The action, prior to the amendment, did not 
involve title to the realty, but was for a money recovery only, and the 
nction did not constitute lis pendcns, and plaintiff. upon recovery of judg- 
ment, was not entitled to judgment that the land be sold free from the 
lien of the mortgage, plaintiff's sole remedy to attack the mortgage being 
by independent action. 

APPEAL by plaintiff f r o m  Rous~e icu ,  J., a t  F e b r u a r y  Term,  1938, of 
CATAWB.\. A\ffirmed. 

T h i s  i5 a civil action i n  which the court below denied a nlotion made  
by  the plaintiff, a f te r  judgment, f o r  a suppleme~i ta l  order  directing the  
commissioner appointed t o  sell the lands described i n  the complaint f ree 
and clear of the  encumbrance created by a mortgage f r o m  the defendant 
t o  X r s .  Cordie Holland,  esecuted and  recorded prior  to  the rendition 
of the  judgment. 

T h e  complaint alleges t h a t  on  1 6  S o r e m b e r ,  1935, plaintiff sold to  - 

defendant a certain t ract  of land described i n  the complaint fo r  the  
sum of $185.00; t h a t  a t  the  t ime plaintiff d e l i ~ e r e d  deed f o r  said prem- 
ises to  the defendant, the defendant stated tha t  he did not have the fu l l  
purchase money. I t  was then agreed tha t  the  defendant  should pay  
$140.00 and  should pay  the  balance of $345.00 within one year  there- 
a f t e r ;  t h a t  the  plaintiff, relying upon the defendant's promise to  p a y  
t h e  balance of the  purchase money within one year, delivered deed to 
t h e  defendant, a n d  tha t  the  defendant has  failed and  refused to pay said 
amount  now due. T h e  complaint contains a prayer  fo r  judgment fo r  
the  amount  of the  debt and f o r  a decree declaring said judgment a lien 
upon  the  lands described i n  said deed. 



A t  the time of the trial the plaintiff waq permitted to file an amended 
complaint setting u p  an  agreement by defendant to give a purchase 
money mortgage on the real estate as an additional allegation to the 
original complaint. ,It the December Term, 1937, iqsues were wbmitted 
to and ans~vered h , ~  the jury as follo~vs: 

"1. Did the defendant, at thc time of the execution of the deed, or 
prior thereto, agree with the plaintiff to execute a purchase money mort- 
gage ? Ans~ver : 'Yes.' 

"2. IIow long after 16 Sorember,  1035, was the tlefenda~it to have 
to pay tlie balance of the purchase money? Ans\rer: 'One year.' " 

Thereupon the court rendered judgment for the debt and decreed that  
said judgment was a specific lien upon the lands described in the com- 
plaint. A commissioner was appointed to sell the land for the satisfac- 
tion of said judgment. 

Pr ior  to the rendition of said judgment the defendant executed and 
delivered to Nrs .  Cordie Holland, his mother, a mortgage up011 said 
premises to secure the payment of $1,200, which amount exceeds the 
value of the land. This mortgage was recorded prior to  the rendition 
of the judgment in the pending cause, but approsimalely seven months 
subsequent to the institution of the action. 

On 16 February, 1038, plaintiff filed a mot io~i  setting out the facts 
arid moving the court that  a supplemental judgment or order be issued 
allo~ving the commissioner to sell tlie lantls under the prior order, free 
and clear of the encumbrance of the purported mortgage to Mrs. Cordie 
Holland. The court below denied the motion of the plaintiff and the 
plaintiff appealed. 

G. A. Warlick,  Jr . ,  for plaintilff, a p p e l h n t .  
Louis A. Vhi t ener  for defendant, appellee. 

PER CURIAAI. When a person acquires an  interest jn property pend- 
ing an  action of which he has notice, actual or  presumed, in which the 
title to the land is in issue, from one of the parties to the action, he is  
hound by the judgmeut in  the action just as the party from whom he 
bought would have been. The rule is considered abcolutely neceqsary 
to gire effect to the judgments of courts, because if it r e r e  not so held 
a party could always defeat the judgmcnt by C O I I T - ~ ~ ~ ~ I ~  in anticipation 
of it to some stranger, and the plaintiff would be compelled to com- 
nleilce a new action against him. Roll ins  r. I I ~ r l r y ,  75 S. C., 342. 

I t  is likenice true that u h r r e  the action is instituted in the coulity in  
which the land is eituatc the action itself is notice to ihose who seek to  
tlt>al nit11 tlie propprly described in the complaint and no notice of lis 
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pendens ,  under C. S., 500, is required, except the procedure now provided 
by C. S., 501. Coll ingwood 2.. B r o z ~ n ,  106 N. C., 362; A r r i n g t o n  v. 
A r r i n g t o n ,  114 N.  C., 151;  Rol l in s  c. H e n r y ,  supra.  See H o r n e y  c. 
Pr ice ,  189 S. C., 820. 

However, to entitle a litigant to the protection of the l is  pendcns  doc- 
trine the suit or action must in some way involve the title to the real 
estate. The mere description of a tract of land in a complaint in which 
only a judgment for debt is sought does not give the action the force 
and eflect of a l i s  p e n d e m  unless the allegations in the complaint in- 
volve the title to lands. Thus it was held in T h r e l k e l d  v. L a n d  Co., 
198 S. C., 186, that  where a mortgagee of lands brings an action 
to recover on the note secured by the mortgage, and to set aside a 
deed of the mortgagor but not to foreclose the mortgage, the action 
is not one affecting the title of land within the meaning of C. S., 500, 
and the judgment of the lower court canceling and removing the notice 
of lis pendens  from the records was affirmed. I n  I I o r n e y  v. Pr ice ,  189 
K. C., 820, it was held that  an  action to recover damages for the breach 
of an option contract is not an action affecting the title to  realty within 
C. S., 500, and the filing of notice in  such case will not affect a pur- 
chaser pending that  action. 

There is no lien for purchase money in North Carolina. L u m b e r  
Co .  v. L u m b e r  Co.,  150 N.  C., 282; W o m b l e  v. R a t t l e ,  38 N. C., 182. 
The mere fact that  the complaint alleges that  the amount due by the 
defendant to the plaintiff is the balance of the purchase money for the 
lands described in the complaint does not convert the action into one 
involving the title to real estate. I t  remains simply a n  action for judg- 
ment u ~ o n  a debt. 

TTThile a judgment debtor cannot claim a homestead as against a 
judgment for purchase money (S. C. Const., Art. X, sec. 2) ,  this does 
not affect the rights of the mortgagee who acquired an interest in the 
property prior to the rendition of the judgment, nor can i t  be said that  
the pendency of the action a t  the time ?Mrs. Holland accepted a mort- 
gage upon the premises gives the plaintiffs any priority. As the action 
did not inrolve title to real estate it did not constitute such notice to 
Mrs. Holland as would bind her and subordinate her lien to the judg- 
ment procured by the plaintiff. Up  until the very day of the trial there 
was no suggestion in the pleadings that  the defendant had agreed to 
give a purchase-money mortgage or that  the plaintiff was seeking to 
have i t  so declared. 

Whatever attack the plaintiff may wish to make upon the mortgage 
accepted by Mrs. Holland must be made in a separate and independent 
action. H e r  mortgage was recorded prior to the rendition of judgment 
in favor of the plaintiff. However binding the judgment may be in 
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creat ing a specific lien upon  the  land  described i n  the  complaint,  in te r  
partes, i t  creates no lien upon  said property i n  favor  of the plaintiff 

pr ior  to  t h a t  procured by Mrs.  Hol land  under  the mortgage which was 
executed and  recorded before the  en t ry  of the judgment. 

T h e  court  below properly denied plaintiff's motion f o r  a n  order direct- 

ing  t h e  commissioner to  sell the  l and  fret: a n d  clear of the  mortgage 
held by Mrs.  Holland upon  the  assumption t h a t  said judgment was a 
prior  lien. 

Affirmed. 
-- 

STATE OF KORTH CAROLIXA ox THE RELATIOX OF JOHN G. CARPENTER, 
SOLICITOR OF THE FOURTEENTH JUDICIAL DISTRICT. V. DI:. 11. F. noYr,Es, 
TRADIKG asn D ~ I S G  ~ ~ S I S E S S  A s  ''GRI~3EXWICH VITAL 4GE." 

(Filed 4 May, 1038.) 

1. Nuisance 8 9- 
By provision of C. S., 3182, evidence of' the general reputation of the 

place in question is conlpetent in a n  action to abate a public nuisance. 

2. Trial § 1- 
The time set for trial of a case is in the sound discretion of the trial 

court. 

3. Pleadings § 19- 
The right to demur on grounds other than the failure of the complaint 

to state a cause of action and want of jurisdiction is waived by failure 
to demur in apt time, and as  to grounds which may be waived it  is not 
error for the trial court to refuse to permit defendani: to withdraw his 
answer and file demurrer. C. S., 318. 

4. Same- 
Defendant may demur ore tenus  for failure of the complaint to state a 

cause of action and for want of jurisdiction a t  any time, even in the 
Supreme Court on appeal. C. S., 518. 

5. Nuisance § 9 :  Injunctions § 10- 
In  an action to abate a public nuisance plaintiff relator is not required 

to give a n  undertaking, C. S., 3181, the provisions of C. S., 864, not being 
applicable. 

6. Costs § 1: Appeal and Er ror  § 2- 
The refnsd of tlie trial judge to require a prosecution bond in ail 

action to abate a public nuisance is not appealable. C. S., 403. 

7. Constitutional Law § l 5 a :  Suisance § 9- 
C. S., 3180, ct 8c y.. providing for the abatement of public nuisances by 

teinyorarg order without bond, and tlie sale of the p?rsonalty and the 
closing of the property for one year upon the finding of the jury, is  
constitntionnl, and does not impinge Art. I ,  see. 17, of the State Constitn- 
tion, or Art. SIT', sec. 1, of the Federal Constitution. 
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8. Constitutional Law # 10- 

C. S., 3180, ct seq., providing for the n1)atement of public in~iiancei is 
co11stitutiorr:ll as  a ralitl eserciw of thc police power of tllc Starc. 

9. Xuirnnce # 9-Testimony of officer a s  to  complaints against place held 
competent a s  corroborative of testimon) a s  to  its general reputation. 

Where, in an action to abate a public nuiwnce. testimony of seTernl 
nitncsses as  to the general reputation of the place ln que\tion ir proper13 
admitted, C. S., 31S2, tehtimony of the solicitor of the recorder's court that 
numerous complaints about the place had been made to hiin in his official 
capacity ic proper13 admitted for the purpose of corroborating the other 
witnecw.;. and ohjcction thereto on the ground that it  was liearwy is 
nntenablc. 

Appeal and E r r o r  # 6e- 
An objection to a question asked a witnew cannot be sustained nhen 

no exception to the answer of the nitness is taken and no motion to strike 
o11t the ansner  is made. 

Appeal and  Er ror  # 39d- 
Error in the admi~sion of eridcnce may hc rendered harmlees by the 

admission of an overwhelming mass of other competent eridence tending 
to prove the same fact. 

Witnesses # 5: Appeal and  Er ror  # 3 7 L C o u r t ' s  finding tha t  witness 
had sufficient mentality t o  testify is not reviewable. 

Wliether a witness has snfEcient mentality to testify is addressed to the 
sound discretion of the trial court, and the court's finding after examin- 
ing :I propoied witness that he had sufficient mental capacity to testify to 
the facts, altho~igli he had been adjudged insane a t  the time of the occnr- 
rcrice of the matters in question, is not reriewahle. 

13. Trial § 39:  Appeal and  E r r o r  # 6ls-  
An esception, entered after trial mid rerdict, to the refusal of the court 

to submit the issue tendered will riot be.con~idered when no exception n-as 
taken a t  the time and no exception taken to the issue submitted. 

14. Xuisance # 3- 
The definition of a public nuisance as  given in the charge held not to 

contain prejudicial error when construed contextually as  a whole. 

15. Trial 36- 
A charge n-ill be construed contestuallg as  a whole. 

16. Nuisance # 9- 
Whether the court should allow defendant in an action under C. S., 

3160, et  scq., to g i ~ e  bond to cancel thc temporary order of abatement so 
f a r  as  same relates to the property, iq in the sound discretion of the trial 
court. C. S., 3186. 

17. Same-Evidence that place in  question constituted public nuisance 
held plenary t o  be submitted t o  t h e  jury. 

The evidence disclosed that defendant operated a tourist camp with 
filling station, dining room and dance hall in front, and cabins in the rear, 
that the camp was on highway in a thiclilp settled rural community, that 
whiskey and contraceptives n c r e  sold. that driinltcn men mid women were 
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seen nightly a t  the place, and seen to go in  the cabins in pairs and stay 
for a short time, that the community was constantly awakened a t  night 
by loud and boisterous conduct and profanity, that fighting occurred 
between drunken men and women, with many of bc th  sexes nude or 
indecently clad, and that the general reputation of the place was had, 
is held amply sufficient to be submitted to the jury upon the issue of 
whether the place constituted a nuisance against public morals as defined 
by C. S., 3150, and to support a judgment for its ahatenlent in accordance 
wit11 C. S., 3151, in an action brought by the solicitor 1s relator. 

STACY, C. J., BARNIIILL and WIXRORNE, JJ., concur in result. 
SEAWELL, J., took no part in the consideration or decision of this case. 

APPEAL by defendant from lYadick,  J . ,  and a jury, a t  11 October, 
1937, Regular Civil Term, of & / I E C I ~ L E K B ~ R ~ .  N o  error. 

The complaint of plaintiff is as follows : 
"Plaintiff's relator, John G. Carpenter. solicitor of the Fourteenth 

Judicial District of Nor th  Carolina, complaining of the defendant, 
alleges : 

"1. That  plaintiff's relator is now and was a t  the time hereinafter 
mentioned the duly elected, qualified and acting solicitor of the Four-  
teenth Judicial District, State of S o r t h  Carolina, and is a citizen and 
resident of Gaston County, North Carolina, which said county is in said 
Fourteenth Judicial District. 

"2. That  the defendant is a resident and citizen of Mecklenburg 
County, N. C. 

"3. That  the defendant owns and operates a place of business on 
Cnited States Highway No. 74, known as Wilkinson 13oulevard, which 
said place of business is called 'Greenwich Village' and is several miles 
west of the city of Charlotte; that  upon information and belief said 
defendant is the owner and proprietor of said business and has been for 
some time. 

"4. That  said place of business known as 'Greenwich Village,' owned 
and operated by the defendant herein, is located in a thickly populated 
rural  community; but there is a great deal of traffic continually passing 
said place of business ; that  the neighborhood and vicinity of the 'Green- 
wich Village' is thickly populated and the activities incidental to the 
operation of the said business by the defendant are easily seen and 
observed by citizens traversing said highway, and other residents and 
citizens in the immediate vicinity thereof. 

" 5 .  That  upon information and belief said business lmown as 'Green- 
wich Village' has been operated and is being operated by the defendant 
herein in such a way as to constitute a public nuisance and an  affront to 
public morals and decency; that  upon information and belief the de- 
fendant, his agents and servants, have been and are now engaged in the 
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business of selling liquor unlawfully and in large quantities; that upon 
the said premises are several cabins, which are flagrantly used by per- 
sons of low repute for the purposes of adultery, assignation, prostitution, 
lewdness and immorality; that  the activities incidental to the business of 
the defendant in the illegal sale of whiskey and other intoxicants, in the 
drunkenness, boisterous and disorderly conduct upon said premises, and 
in the flagrant violation of morality upon said premises have disturbed 
and affronted decent citizens of Mecklenburg County, and are a menace 
to public morals ; that  the defendant has been operating and engaged in 
said business known as 'Greenwich Village' in such a way as to consti- - 
tute a public nuisance; that  unless said public nuisance is abated the 
users of the highway and the public generally will continue to be inju- 
riously affected by the intolerable conditions existing in, around, and 
adjacent to the said establishment of the defendant. 

"6. That  the buildings, erections and premises, where business is car- 
ried on, and the tract of land upon which said buildings are located, 
together with said business, furniture, fixtures, money, merchandise, 
stock of goods, and other personal property of the defendant, which may 
be found in and about the said 'Greenwich Village,' constitute a general 
public nuisance, and in the interest of public morals and decency should 
be abated. 

"Wherefore, your relator prays- 
"1. F o r  an order perpetually enjoining and restraining the defendant 

from maintaining and operating said 'Greenwich Village' to the end that  
said public nuisance arising therefrom may be abated; that  all fixtures, 
furniture, musical instruments, personal or movable property used in  
connection with the said public nuisance shall be removed from the 
building in which said buiiness is carried on. and that  said furniture. - 
and fixtures, and other personal or movable property be sold as by law 
provided. 

"2. That  the building in which said business is carried on be ordered " 
closed against their use by the defendant, or any other person or per- 
sons, and that  they be kept closed for a period of one year unless sooner 
released, and that  the defendant be restrained from leasing said building 
to any other person or persons, firm or corporation, pending the further 
orders of this court, for a period of one year, unless otherwise ordered by 
the court. 

"3. That  i t  be provided in said order that  the officer moving and 
selling the movable property be allowed the same fees as he would have 
been allowed for levying upon and selling like property under execution, 
and that  the officer closing the premises and keeping them closed be 
allowed a reasonable sum by the court for such services. 

"4. That  out of the proceeds of the sale of the furniture, fixtures and 
other movable property, the plaintiff be allowed the costs of this action, 
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including a rcasonable attorney's fee, and the balance, if any there be, 
be paid to the defendant herein. 

"5.  F o r  such other and further relief a!: to the cou *t may seem just 
a i d  propcr. Ralph V. Kidd, Uhlman S. Alexander, >lttorneys. Veri- 
fied 15  September, 1937, by John  G. Carpenter, Solicitor, etc." 

The defendant denied the material allegations of the complaint and 
prayed that  the temporary order closing his busiuesq he dissolred. A 
temporary reqtraining order was issued on the rerifitd complaint and 
affidarits and on the hearing the injunction W;LS continued to the final 
hearing. The  entire place was padlocked until thc final hearing, with- 
out bond, and the matter was set for tr ial  on 1 2  October, 1937. 

On the trial the issue submitted to the jury and tllcir ansl\er thereto 
w:rs as follows : "Has the defendant conducted and operated the place 
of business known as 'Greenwicli Village' in such a y a y  as to constitute 
a nuisai~ce 1 Ans. : 'Yes.' " 

The evidence was to the effect: Jake  Culp, a rural  policeman, testified, 
in part  : "The reputation of Grernmich Tillage is bad. I knon. m-here i t  
is located. I have had sereral occasions to go there and also hare  had 
several occasions to be called therc. On some occasions we found a 
bunch of drunks fighting and locked up 4 or 5 of them. On sereral 
occasions we searched tlic cabins and got couples out o' them and found 
several pints of liquor there. The couples we got thele were nude men 
and women. I hare  been there on several differen, occasions when 
fighting was going on. I know Dr. Boyles. On  some occasionr we saw 
him there when we went there, also John  Bingham and colored boys 
who work there, and another white fellow. Greenwich Village is located 
two and a half or three miles from Charlotte, on the TT'ilkinson Boule- 
vard. On the front  is a serrice station, dance hall and barbecue place. 
Behind it is one line of cabins. You can drive your car on the left 
a i d  go in the cabins. They hare  one line of cabins f ~ r t h e r  back, built 
the same wax. The cabins are all a t  the rear of tl-e n ~ a i n  building. 
There is a dance hall in thc front part  of the building." J. V. Hamilton, 
a rural  policeman, corroborated Culp. 

Mrs. hT. P. Randall testified, in p a r t :  "I live on Wilkinson Boulevard 
almut 100 feet opposite Greenwich Village, across thc street from it. 
The reputation of Greenwich Village iq bad. I t  opened 18 October, 
last year. and the morning of the 30th I Rent o ~ e r  and talked with the 
man who w a ~  running the place, do not know his nsrnc. H e  was in 
Greenwich Village, said he was in charge of the place. I said my  chil- 
dren have been woke up continually for a week or mo ,e, since the place 
has been opened, in the morning a t  4 o'clock. I t  was in the morning a t  
4 o'clock when I went there. There was a drunken :;irl there cursing 
every breath. There was a drunk person lying therc a i d  therc were rneri 
drunk. This girl would let no one touch her. They v-anted to take her 
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to town but she would not go. The manager wanted to call the officers. 
This was right in their door. They said they mould take the girl in or 
call officers to come and get her. I asked her if she was going to work 
the next day and she wanted to know if it  11-as any of my  business. 
(Objection by defendant, sustained.) She cursed me and cursed the 
nlanaper. She called him a s. o. b. time after time. The manager told 
her thcat if she called him that  again he would slap the fire out-of her. 
1 have not gone there any other time. I have seen fights and cursing, 
one after another, and whiskey bottles in people's hands. I hare  seen 
people drive u p  in automobiles and go in  the cabins. I am not on that  
side of it. I have seen automobiles drive in and out of the place fre- 
quently. They would stay different lengths of time. I t  has been a 
continual thing from the time they opened. We have been woke u p  by 
the cursing and noise over there. (Cross-examination) : I can sap my  
husband never drank liquor. H e  is here to testify against ~ r e e n w i c h  
Village, judge, I would like to slap his face. (Applauding in court 
room.) By the court :  Do not let anyone clap their hands any more.'' 

Mrs. C. A. Yates testified, in p a r t :  "I live on P ru i t t  Street, approxi- 
mately 150 yards from Greenwich Village. I t s  reputation is bad. I 
live on the cabin side from it. I have one child 5 years old. I have 
heard and seen drunk men and women there nude. They would come 
from behind the cabins drunk and urinate there. I have not seen them 
take a drink, but have seen the effects of it. I have frequently seen 
automobiles drive up  there with men and women and stay 40 or 45 
minutes; when they would leave, others would come. I have met Dr. 
Boyles, have seen him on the premises often, day and night. I have 
noticed roughness, yelling and drunken men and women using profanity. 
I could hear this from my house, i t  would wake the family." 

Mrs. H. E. McGinnis testified, in pa r t :  "I lire directly behind the 
cabins of Greenwich Village. The edge of my  front yard is about 50 
feet from the last row of cabins. I have been living there about 9 years. 

u 

The general reputation of Greenwich Village is bad. I have seen cars 
with S. C. tags on them, from early morning until all times of the night 
since the place opened up, going into the cabins, staying 30 to 45 
minutes, just a boy and a girl. -4 drunken man and woman went in the 
cabins about 6 o'clock. I went to put up  my car, saw a woman stumble 
over the children's playthings, she was so drunk it frightened them. 
They would wake me up anywhere from 11 at  night until 6 in the morn- 
ing. I have heard profanity of the worst type. I would say the people 
I saw were from 18  to 25 years old. I have seen Dr .  Bovles about the 
premises from time to time, often when people were going in and out in 
the daytime, but did not see much a t  night. I saw a couple go in  the 
cabins two months ago, got out of a taxicab. The driver waited for 
them about 45 minutes." Mrs. C. L. Rhyne corroborated the above 
witnesses. 
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The general reputation of the place was shown to be bad by Rev. E. K. 
McLarty, County Solicitor Merl hI. Long, Bob P. Alexander, P a u l  
Beatty, 11. Lucas, H. C. Gurley, Mrs. P. A. Beatty, C. B. Strong, 
J .  F rank  Gilreath, Mrs. Clara Thompson, and Nr. and Mrs. C. L. 
Rhyne. 

R. L. Winston testified; in p a r t :  "I live about 100 yards beyond 
Greenwich Tillage. The reputation of that  place is bzd. Since i t  has 
opened up I have lived 150 yards below there and 150 yards above. 
One place I lived I was single and have married since. . . . (Cross- 
examination) : I have been there and bought sandwich(2s and medicine. 
I couldn't say where the fighting was. I t  looked like a commotion 
inside the door. I stopped opposite the door, a fellobv came out and 
two or three followed him, this fellow hit him. I ran  across the road 
and got behind an  automobile, peeping a t  it. Probably 30 or 35 people 
came out, women, men and all were fighting. This n a s  about 4 or 5 
months ago, about 11 :30 a t  night. They did not put anyone out because 
the cops did not come. A couple went in the wbods, and a fellow was 
behind them with a chair round. H e  had broken i t  on someone's head, 
you could hear the licks from the road. H e  chased them in  the woods 
from Dr .  Boyles' premises. Everybody was running each other. One 
would fall down and then maybe this fellow would hit him, and he would 
get u p  and chase that  one. The people who were dcing the fighting 
ran  into the woods.'' 

C. T. McWhirter testified, in part  : "I am the gentleman who was sent 
to the Insane Asylum following some trouble a t  Greenwich Village. I 
liked three days of spending two months there, was discharged by the 
officials as being cured. I have not been back there since discharged 
from there. I was discharged from Morganton the 20th day of Septem- 
ber, this year, and am back a t  work. I was sent  the^ 13 July,  1937. 
. . . I know where Greenwich Village is located, 5 miles out on the 
Wilkinson Boulevard. My  trouble there was the latter par t  of May, on 
Sunday night. I had been there many times before. (2. State whether 
or not you had seen whiskey sold there? You could get any brand you 
like if you had the price. You could buy whiskey from the waitresses 
and darkies. Dr. Boyles, J o h n  Bingham and another little fellow were 
in charge there a t  the time, and were present when the whiskey was sold. 
I guess I ha re  been to Greenwich Village 100 times. .[ did not raise a 
disturbance every time I went there. I never saw the sign 'No Stags 
Allowed' until right recently. There was no wire partition there when 
I went there. I did go on the dance floor, you could not enter without 
going on the dance floor. I have not raised any disturbance there 
recently. I did in the last stages, after they captured 5 0  much whiskey 
there. The taxicab d r i ~ e r  did not beat me u p  because I would not pay - " 

him. These troubles ran  me crazy and that  bad liquor out there. I 
drank all the liquor I could get." 
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hf. H. King testified, i n  pa r t :  "I live two blocks on yonder side of 
Greenwich Tillage. I am 17 years old. I went to Greenwich Village 
on Sunday morning about 10 o'clock after some whiskey. When T 
~valked in  X r .  Campbell and a Negro were sitting a t  a table reading 
the funny paper. I told them I wanted a half pint of Calvert Special. 
Campbell sent the Kegro in the back after it. I asked him how much i t  
was, he said 80 cents. I gave him one dollar, laid i t  on the table, put 
the stuff in my pocket, got 20 cents and went out. I go to Berryhill 
School. I t  was two or three months ago that  I bought the liquor there, 
in July,  either in J u l y  or first of August. I did not drink the liquor, 
I bought it for another fellow." 

W. P. Randall testified, i n  p a r t :  "My home is diagonally across the 
road from Greenwich Village. From the time it was opened there has 
been a lot of noise there, would say from one month after i t  opened. 
I have seen taxicabs come there, dump out three or four girls, looked like 
15 to 18 years old. Some would go in the Village and some run around 
to the cabins, that  is not one time, but many times. I t  would be just 
about dark when I would observe this. These were dime taxis from 
Charlotte. Most of the noise was from midnight until daylight; curs- 
ing, swearing, hollering, screaming and just anything that  you might 
say is loud noise. I don't think there have been over five nights i n  the 
last five months that  I have not been awakened between midnight and 
4 o'clock. I am not a t  home during the day, but sit on the porch in the 
late afternoon. I have seen Dr. Boyles drive up  in his car and those 
Negroes would take out packages and carry them in the woods. They 
were about 12 inches square; they would stick them around in brush 
piles. When cars would come up they would go to the woods and bring 
something out. Don't know what was in  those packages, but that  con- 
tinued all summer." 

Dr. M. F. Boyles, the defendant, denied that  his place of business was 
a nuisance and denied the material evidence of plaintiff. H e  alleged 
that  he sold beer and wine and his evidence was to the effect that  he 
kept a n  orderly place and had no knowledge of any disorder. H e  had 
been practicing medicine for 21 years. H e  admitted that  he had been 
convicted on technical violation of the Narcotic Act and sentenced to 
Atlanta Prison for it-he served five months and was pardoned. 

Two witnesses testified to his good character. One had known him 
two years and the other for a year and a half. The defendant testified, 
in pa r t :  "I completed my medical course a t  Warren, Pennsylvania, in 
one year. I went to Warren from San  Diego, California. I was there a 
couple of years, went there shortly after I was pardoned from Atlanta. 
I had been in Gastonia, North Carolina, prior to that  time, stayed in 
Gastonia about 8 years. I was taking courses during that  time. I took 
post-graduate work in  New York. I am a practicing physician and my 
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office is a t  Greenwich Village. I had blueprints made of my  plans be- 
fore I built Greenwich Village and a filling station was a part of the 
plan." 

P. B. Campbell, a xvitness for defendant, testified in p a r t :  "Xy  duty 
was in the capacity of clerk, to sell the patent drugs vhich  doctor had 
there, tooth paste and things like that, and also to see that  the place was 
kept clean and look after the place in general. . . . I have had 
experience a t  tourist camps before, one just outside of California. 
. . . We had many, many tourists, some would take cabins and have 
dinner served in them. We had music, two automatic Victrolas. V e  
had dancing, but did very little i n  the daytime. Anyone was pr iv i leg~d 
to drop a dime or quarter in the piccolo. We did not charge for danc- 
ing. K e  had registered tourists from out West. Many tourists regis- 
tered there from places I had lived. I have lived practically all over 
the West. They came occasionally and knew people tha t  I knew. 
Often we had people who were driving straight through, like for a 
funeral and they were rushing. I n  those cases we had people to stay 
one and one-half or two hours, rest i n  the afternoon and drive a t  night. 
Sometimes they would go in, wash up, come down and eat and leave, 
were nervous and did not want to rest. We operated as  near as possible 
in hotel style with the facilities that  we had there. I came here from 
Los Angeles, Calif. . . . I am sales clt.rk, can work in drug store or 
grocery store. I sold all patent medicines there. The box you show 
me is suppository, supposed to prevent conception. C nerer sold any 
of that  stuff out there. I t  was there when I went there, mas par t  of the 
stock Dr.  Boyles brought there from the other storfl. I don't know 
where you order them from." 

M. B. Parcel1 and W. E. Stout, witnesses for defendant, testified tha t  
they frequently visited the roadhouse and observed no disorder. 

J. H. Bingham testified, in part, for  defendant: "I started there a 
few days before Christmas. M y  duties in connectioii with the place 
were to keep order and be night clerk. I was in the place practically 
all of the time during the night. We use a card systein of registration. 
We did not permit anyone to register except people that  were man and 
wife. I remember the disturbance that  took place thwe one night out 
a t  the service station. Therc was a bunch of girls and boys and they 
were pretty well lit up. I told them to get out, that  I would not put up  
with it. They went out and got in a fight right, so I called the police and 
they came. I remember that  Clyde McThi r t e r  was there cutting up 
and they took him to AIorganton. . . . I searched a man and got a 
pocketbook off of him that  he had taken from another man. The only 
case I know of a man being beaten there was A h .  Ir'[cTVliirter. I re- 
member that  Christmas three young girls were bi.ought in Judge 
Hunter's court and charged with stealing a pocketbook. I don't know 
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whether the girls were unescorted or not. A fellow, John Threatt, was 
arrested with them. There is not so much disorder there, when there 
is I tell them to get out. I have done that  several times, ~ o u l d  say a 
dozen. . . . I know that  they gire Greenwich Village a bad name 
now, but before this I don't know anything about it har ing  a bad name. 
I t  was iust like any other roadhouse I was ever in." 

The court below rendered the following judgment: "This cause com- 
ing on to be heard before Hon. TTilson Warlick, Judge presiding orer 
the 11 October, 1937, Regular Civil Term of Mecklenburg County 
Superior Court, and being heard before his Honor and a jury, and the 
following issue having been submitted to the jury and having been 
answered as liereinafter appears : ' (1 )  Has  the defendant conducted 
and operated the place and business known as "Greenwich Village" in 
such a way as to constitute a nuisance? Ans. : "Yes." ' Now, there- 
fore, upon motion of Ralph V. Kidd and Uhlman S. Alexander, attor- 
neys for plaintiff relator, it  is ordered, adjudged and decreed, that  the 
buildings, erections and premises, where tlle business of the defendant 
Dr. N. F. Boyles has been carried on under the name of 'Greenwich 
Village,' and tlle tract of land, belonging to the defentlant, upon which 
said buildings are located, together with said business, furniture. fix- 
tures. money, merchandise, stock of goods, and other personal property 
of the defendant, which may be found or which may heretofore have 
been found in and about the said property of the defendant, known as 
'Green~vich Village,' be and they are hereby declared to constitute a 
general public nuisance pursuant to chapter 60 of the Consolidated 
Statuteq of S o r t h  Carolina: it is further ordered, adiudped and decreed 

~ - 
that the said buildings. erections and premises, and the tract of land 
upon which said buildings are located be and they are hereby ordered 
closed against their use by the defendant, or any other person or penons, 
and that said buildings on the premi.es known as 'Greenwich Village' 
shall be kept closed for a period of one year from date hereof. uliless 
sooner released. and the defendant herein is herebv restrained from 
leasing and forbidden to lease said buildings, erections or premises to 
any other per,on or perqoiis, firm or corporation, pending the further 
orders of thi,: court, for a period of one year from date hereof, uidess 
otherwise ordered by the court." I t  is further ordered, adjudged and 
decreed that  the defendant be and lie is hereby enjoined and restrained 
from henceforth maintaining and operating said place of business known 
as "Greenv-ich Village" to the end that  the said public nuisance arising 
therefrom may be abated; it is further ordered, adjudged and decreed 
that all fixtures, furniture, musical instruments, or other movable prop- 
erty which llare been used by the defendant in conducting the- said 
nuisance shall be remored by the sheriff of Mecklenburg County from 
the said building in which said business of the defendant has been car- 
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ried on, and that  the sheriff of Mecklenburg County ishall sell the said 
perscjnal and movable property in the manner providtd by law for the 
sale of chattels under execution. I t  is further ordered, adjudged and 
decreed that  the proceeds of the sale of the personal property of the 
defendant as is hereinbefore prorided shall be applie(1 in tlie payment 
of the costs of this action and the abatemmt of said ruisance, and that  
out of the proceeds of said salc of personal p r o p e ~ t r  the costs and 
expenseq of this proceeding shall be taxed by tlie clerk and that  in said 
costs shall be taxed the fees of the sheriff of Necklenburg County which 
have been incurred in closing and keeping closed saitl premises, and 
that  said costs shall also include an  attorney's fee of $200.00 to be 
allotted Ralph V. Kidd and Uhlman S. Alexander for their services in 
prosecuting the said action or proceeding on behalf of the plaintiff 
relator; and that  such amount as may bt. left of the proceeds of said 
sale of personal property after the payment of tlie abore enumerated 
costs and expenses shall bc paid to the defendant Dr.  31. F. Boyles. 
I t  is further ordered, adjudged and decreed that  the defendant herein, 
Dr. 31. I?. Doples, shall be taxed with the costs of this action. This 
1 7  October, 1937. Wilson Warlick, Judge presiding." 

The defendant excepted and awigned error to the judgment as signed, 
made numerous exceptions and assignments of error and appealed to the 
Supreme Court. The material ones and necessary facts ~vi l l  be con- 
sidered in  the opinion. 

Ralph 1'. Kidd n?td C h l m n a  S. A l ~ m n d e r  for plnin fiff. 
A. A. T n r l t o n  u n d  T o r n  P. J i m m i s o n  for  d e f e n d a n f .  

CLARI~SON, J. N.  C. Code, 1935 (Michic), chapter 60, "Nuisances 
ileainst Public Morals." section 3180. is as follows: "Whoever sliall - 
erect, establish, continue, maintain, use, olvn, or lease any building, 
erection, or place used for the purpose of lewdness, assignation, prostitu- 
tion, gambling, or illegal sale of ~vhiskey is guilty of nuisance, and the 
building, erection, or place, or the ground itself, in or upon which such 
lexdness, assignation, prostitution, gambling, or illegal salc of liquor is 
conducted, permitted, or carried on, contil~ued, or exists. and the furni- 
ture, fixtures, musical instruments and rontents, arc also declared a 
nuisance, and shall be elljoined and abated as hereinafter pro\-ided." 

Section 3181: "Whenever a nuisance i i  kent. niainti~ined. or exists as 
defined in this chapter, the city prosecuting attorney, the solicitor, or 
a n  citizen of the county may niaintain ciril action i i ~  tlie name of the 
State of Kortli Carolina upon the relation of such city prosecuting 
attorney, solicitor, or citizen, to perpetually enjoin said nuisance, the 
person or persons conducting or maintaining the same, and tlie owner 
or agent of the building or gromnd upon ~vhich  saitl nuisance exists. 
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I n  such action the court, or a judge in vacation, shall, upon the pre- 
sentation of a petition therefor, alleging that  the nuisance complained 
of exists, allow a temporary writ of injunction without bond, if i t  shall 
be made to appear to the satisfaction of the judge by evidence in the 
form of affidavits, depositions, oral testimony, or otherwise, as com- 
plainant may elect, unless the judge, by previous order, shall have 
directed the form and manner in which it shall be presented. When 
an  injunction has been granted i t  shall be binding on the defendant 
throughout the county in which it was issued, and any violation of the 
provisions of injunction herein provided shall be a contempt, as here- 
inafter provided." 

Subsection 3182 makes provision : When triable ; evidence ; dismissal 
of complaint. Section 3183: Violation of injunction; punishment. 
Section 3184: Order abating nuisances; what it shall contain. Section 
3135 : Application of proceeds of sale. Section 3187 : Attorney's fee 
may be taxed as costs. 

The competent evidence on the trial fully sustains the allegations of 
the complaint. Under section 3182, in pa r t :  "In such action evidence 
of the general reputation of the place shall be admissible for the purpose 
of proring the existence of said nuisance." The plaintiff introduced 
many witnesses who testified that  the general reputation of the place 
was bad. The record discloses that  Greenwich Village is a tourist camp 
with 12 cottages on the rear, 2 parking lots for cars and trailers, and a 
main building which consists of a filling station, drug store, physician 
and surgeon's office, dining room and kitchen-and par t  used for dancing 
hall. I t  is located on Wilkinson Boulevard and defendant herein is the 
owner and proprietor of the place. 

The defendant appellant's brief sets forth 8 questions involved, which 
we will consider : 

(1)  Did the court err  in denying defendant's motion to be permitted 
to withdraw answer and file demurrer? 

( 2 )  Did the court err  in refusing to require the plaintiff to give bond 
for costs and an  injunction bond? 

( 3 )  Did the court err  in refusing to dismiss the action as being illegal 
and unconstitutional ? 

None of the above contentions of defendant can be sustained. The 
record discloses the following: "The above case was called for trial 
Tuesday, 12 October, 1937, a t  10 a.m., before his Honor, Wilson 
Warlick. The defendant comes into court through his counsel, before 
expiration of 30 days after service of summons, and moves to withdraw 
answer and file demurrer. Where upon such motion the court finds 
the following facts: The summons was issued out of Superior Court, 
IIecklenburg County, 15  September, and was duly served on the defend- 
ant  on 15 September, and that  on the said day and a t  the time of issuing 
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summons, the complaint or petition in the cause was filed, and a copy of 
same was, as prescribed by Ian-, served on the defendant nit11 service of 
summons, thereupon completing service. TThereupon, thereafter, on 
1S September, through his counsel, Ton1 P. Jimmison and A. -1. Tarlton, 
defendant filed answer to the complaint; t h~ reupon ,  pleadings being 
made up before this court, same is transferred by thc slerk of this court 
for trial. and uvon demand on defendant to esercisc his ~~re fc rence  as 
to setting, the case was set do~vn for trial peremptorily Tuesday, 1 2  
October, 1937, in Regular Ci\ il Court. Mccklcnburg C'ounty, and on the. 
morning of 1 2  October, when the case n a s  called for trial, defendant 
made the above nlotion. Illotiou orerruled, exception Thc court stat- 
ing to defendant, after scleetion of the jury, that  he has right to demur 
ore fcn~rs  to the complaint or petition on the groulld that  it either did 
not state the cause of action, or that  juristliction of the Superior Court 
is not good. -\fter sclectioil of the following ju ry :  (naming them), 
and in the absence of the jury, the clefendnnt through his counsel 
Jimmison and Tarlton demurs ore fenus to the cause of action and 
conlplaint of the plaintiff, and mores to dismiss for the following 
reasons : 

"1. That  it docs not appear of record that  plaintiif was required to 
procure an  order permitting him to sue in formn pazipcris, or gire any 
bond, or make deposit for costs before the alleged cause of action was 
instituted, as required by C. S., 493. Ovtmxlecl; exception. 

"2. That  it does not appear of record that  an injunc+tion was required 
by the court, or given by the plaintiff or complainants as n condition 
precedent to the issuing of illjunction, as required by (2. S., 854. Orcr-  
ruled ; esception. 

'(3. That  the con~plaint  does not state facts sufficient to constitute a 
cause of action, for that it fails to allege that the t l e f t d a n t  is doing or 
permitting to be done some act, the corr~niission or continuancr of ~vllich 
during the litigation vonld produce irreparable injury to the plaintiff; 
that said complaint does not allege that  the defendant is doing, procuring 
or suffering sornc act to be clone in violation of the r ig l~ts  of tlie plaintiff, 
pertaining to the subject of the action, and tending to ~ e n d e r  a judgment 
Rgainst defeildant ineffectual, that  the complaint does not allege that  the 
defendant threatens, or is about to remol-e, or dispose of his propert? 
nit11 intent to dc~fraud the plaintiff, and the eomplaitlt ~ i t te r ly  fails to 
allege that  thc defendant is insolrent, as required by the Consolidatecl 
Statntei, before temporary injunction may iciue. C'. S., 8-13. Orer-  
ruled ; esce~~ t ion .  

"4. That  the complaint does not state facts sufficient to constitute a 
cause of action, for that  the alleged came of actioi~ is based upon a 
statute that  is unronititntiolial :1nd void, for that it dijseizes the defend- 
ant of his freehold, libcrtieb. p r i ~  iltlge+, and drp1.i~ es liinl of his property 
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without due process of law, which is i n  violation of the rights guaran- 
teed to him by the Constitution of North Carolina, Article I, section 17. 
Overruled ; exception. 

"5. That  the complaint in the above entitled action does not state the 
facts sufficient to constitute cause of action, for  that  the statute upon 
which the alleged cause of action is based deprives the defendant of his 
liberty and property, without due process of lam, in  violation of the 
rights guaranteed to him under United States Constitution, Article X I V ,  
section 1. Overruled ; exception." 

I t  appears from the record that  after the complaint and answer were 
filed the defendant exercised "his preference as to setting, the case was 
set down for tr ial  peremptorily Tuesday, 12 October, 1937." I t  is well 
settled in  this jurisdiction that  the time set for tr ial  of the case is in 
the sound discretion of the tr ial  judge. 

C. S., 518, is as follows : "If objection is not taken either by demurrer 
or answer, the defendant waives the same, except the objections to the 
jurisdiction of the court and that  the complaint does not state facts 
sufficient to constitute a cause of action." 

The defendant by filing a n  answer to the complaint i n  the Superior 
Court did not waive his right to demur ore  t e n u s  to the complaint on the 
ground that  the court had no jurisdiction of the action and that  the 
complaint does not state facts sufficient to constitute a cause of action. 
Finley c. Finley, 201 N .  C., 1 (3 ) .  

,111 objections except those on the ground that  the court has no juris- 
diction of action, and that  the complaint does not state facts sufficient 
to constitute a cause of action, are waived unless they are taken by 
demurrer or answer. But  the exceptions referred to may be taken 
advantage of by demurrer even in  the appellant court. Clemenfs  z.. 
R o g e r s ,  91  N .  C., 63 (64). 

The court below ruled on defendant's demurrer o r e  fenus that  i t  had 
jurisdiction of the action and the complaint set forth a cause of action. 

The defendant moved to dismiss the action because plaintiff did not 
comply n-ith C. S., 493, and give bond. 

C. S., 3181, suprn, in part  says : "In such action the court, or a judge 
in vacation, shall . . . allow a temporary writ of injunction mith- 
out bond." The undertaking in injunction proceedings, C. S., 854, is 
not applicable. The refusal of the trial judge to require a prosecution 
bond is not appealable. C h r i s f i a n  v. R. R., 136 N. C., 321. 

TVe think the allegations of the complaint and evidence plenary, and 
state facts sufficient to constitute a cause of action. That  Art. I, sec. 17, 
of the Const. of N. C., and Art. X I V ,  see. 1, of the Const. of the United 
States, are not impinged by the statute under which this action is 
brought. 8. c. W e b b e r ,  107 N .  C., 962, has no bearing on this case. 
I n  that  case the municipal corporation (Asheville) had no power to 
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pass the ordinance under which defendant Webber was convicted. The 
present action is under a State statute and is constitutional i n  the excr- 
cisc of tlle police power. Iltrnic~ls 1 % .  Homer, 139 K. C., 219, where the 
matter is thoroughly discu~scd by ( ' lark, C'. J. 

I n  l'eoplc c.r ?el. Lcrrion r .  Elmore, 256 S. Y., 439, it is held : ",I 
statute authorizing courts of equity upon sufficient p1,oof to issue an  
injunction against the ~naintcnance of a house of prostitution and to 
direct tlic closing of the building in which the nuisance was maintained, 
for a year, or until the ovner shall give bond against tlie reiistablishment 
of tlir, nuisance, does not violatr. the constitutional r ght  of trial by 
jury." This case is carefully annotated in  75 ,I. L. 11.) 1292 (1298))  
and it is there sa id :  "D~eisions subsequent to tlle previous annotations 
on this subject have uniformly sustained the constitutionalitg of statutes 
conferring upon courts of equity power fo abate a public nuisance, 
although the acts complained of also constitute a crime and no property 
rights are invaded." 

I n  -16 C. J., 11. 796, part  sec. 425 ( b ) ,  i t  is written: ,'The legislature 
may, anti sonlctimes does, confer upon courts the authority to condemn 
and eonfiwate the personal property used, or permitted to be u.eil, for 
the p11rpose of maintaining the nuisance; to order the p>rso~ial  1)ropertg 
uied in connection therewitl~ sold, and the proceeds to be applied in pay- 
nient of tlie costs; and to order the premises in which the nuisance has 
bee11 coiidncted closed for a stated period, in the absen-e of thc giving 
of the bond as provided in the statute, and the payment of costs." 

(4)  Did the court r,rr in pcrmitting the introduction of hearsay cvi- 
dence of Merl 31. Long and in denying the defendant the right to explain 
said evidence? We think not. 

Tlie defendant assigns as error the admission of ccrtilin testimony of 
the witness Long, solicitor of the county rcc-order's court. The witness 
test if id that  nurnerous complaints had been made to hiin in his official 
capacity as to conditions a t  the defendant's place of busitless. Wc tliink 
that such t edn iony  was competent as corroborative evidence, under the 
provisions of section 3182, wliich provides that  evidenc,? of tlie general 
rcputation of the place shall he permissible for the purpose of proving 
the place a nuisance. The defendant also objected to the following 
que.;tion : "This boy, Lanier, was ~vorking for Dr.  Boy es at thr  filling 
station, n-ns he?" Conceding, but not deciding, that  the question was 
incompetent and tlir evidence hearsay, an  objection to it was overruled 
and tlie \vitness replied : "He said he mas." The defendant made no 
motion to strike out this answer. The record discloses that no esception 
was entered a t  the time by the defendant to  the answer of the witness, 
nor was any motion made by d e f r d a n t  to strike said answer frorn the 
record. r n d e r  these circumstances the defendant cannclt now conlplain 
of error. (Ins.  ('0. I ? .  Boddie, 196 N. C., 666.) I f  sucli was error 
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it was harmless in view of the overwhelming mass of other evidence in  
the record as to the flagrant and unlawful use of the premises of the 
defendant. 

(5 )  Did the court err in permitting the testimony of C. T.  McWhirter, 
an  insane person? We think not, under the facts appearing in  the 
record. 

The record discloses: "Motion by defendant to strike out the evidence 
of C. T. McWhirter on the grounds that  as i t  appears of record he is 
still an  inmate, or under the supervision of, the Insane Asylum of 
Morganton, and that  it appears of record that  he was crazy a t  the time 
of the happenings he testified about. ( B y  the court) 'To the foregoing 
motion of defendant to strike out the evidence of plaintiff's witness 
C. T .  XcWhirter ,  the court having heretofore found, upon examination 
of the witness when placed on the s tand from questionspropounded and 
answers given, that  the witness, though having heretofore been declared 
insane and subsequently has been released, has mental capacity to testify 
to the facts, and-as such rules the witness to be competent, and having 
previously so ruled thereupon, disallows the motion a t  this time to strike 
out the evidence of C. T .  McTVhirter.' " This was in the sound discre- 
tion of the court below. 

I t  is said in Lanier v. Bryan, 184 N .  C., 235 (238) : "The decision 
(Sharu v. Xoore, 49 N .  C., 26), approves the doctrine that  the witness 
should have due appreciation of a moral duty to tell the truth, and 
conforms to the general rule that  the judgment of the tr ial  judge on the 
question of competency of a person who is offered as a witness is a 
matter of discretion and will not be disturbed on appeal, unless there . *  , 

is an  abuse of discretion, or unless the order admitting or rejecting the 
witness involves the erroneous construction of a legal principle," citing 
numerous authorities. 

(6)  Did the court e r r  i n  refusing to submit the issue tendered by the 
defendant ? We think not. 

The record discloses that  the defendant tendered an issue, but that  he 
did not except a t  the time to the refusal of the court to submit the said 
issue, nor did the defendant except to the issue which was submitted to 
the jury by the court. The defendant cannot now, after the trial and 
verdict, except to the refusal of the court to submit the issue which he 
tendered, he not having excepted thereto a t  the time. Greene v. Bechtel, 
103 il'. C., 94;  McIntosh, Prac.  & Proc. i n  Civil Cases, pp. 545-6, see. 
510. 

( 7 )  Did the court err  i n  charging the ju ry?  We think not. 
The court charged the jury as follows: "Kuisance can be a public or 

private nuisance. The nuisance referred to here is a public nuisance. 
That  is  a nuisance to the public in general, not a nuisance to one in 
particular. Nuisance of this character refers to public nuisance, that  
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is one that  is detr in~ental  to the public. ,I nuisance within the meaning 
of thiq statute mean-anything which vorks hurt, inconr-enience or 
ti:mngc to another, or wliich essentially interferes nit11 the enjoyment 
of life or property to tlir public i n  general, near or ahout the premise\. 
The fact that tlre acts done may be orluxwise lawful does not k ~ e p  it 
fro111 being a ~nlisancc." The rharge niurt be considered contrxtually 
and not disjointrdly. Taking the charge as a whole. we do not think 
the :~l)ove cscerl)t, if error. is prejudicial. I t  is thc combination of the 
"act5 done" that  map becon~c a nuihnnce and the evideiice of such is 
abu~idnnt on thic. record. 

(S) Did the court err  in refusing to allon the defendant to give bond 
to ahate any nuisance? 'Ve think not. 

P. S., 3186, snys, in p a r t :  "The court may, if sat &d of his good 
faith, order tlw premises closccl under the order of abatement to be 
delivered to said ou-ner, and said order of abatement canceled so f a r  as 
same may relate to said property." r n d c r  the above statute tliis wa. 
in the sound discretion of the court below. 

SrhetlcX~, ,I., ~ v l ~ i l e  on the Superior C m r t  bench, tried the c a v  of 
8. I > .  1:'rcrhccrrlt. 203 N.  C.. 610. II is  c1i:lrze as to what constituted a 
public nuiqance Tvas affirmed by tliis C'ourt. I n  that  caqr we cited many 
antllorities, among them (a t  I). 618) Clark's Crim. Law (2d Ed. ) ,  
Eornbook Series, part see. 115, a t  p. 345, n.here it is <.aid: "To consti- 
tute a public ~niiqancc, tlw condition of things must be sucll as iiiju- 
riously affect% the community a t  largr, and not mere17 one or even a 
w r y  few inti i~iduals.  . . . (p.  3-16). MThate\er tencis to endanger 
life, or generate disease, and affect the licaltll of the c ~ m ~ n i n n i t y ;  what- 
crer  iliocks tlic public morals and sense of decency; wlmterer shocks 
the religious feelings of the commnnitp, or tends to its discomfort-ii 
gencrnlly, at common law, a 1)uhlic nnisaiic~e, and a crime. . . . ( P 
348). Disorderly house-, including huuqei of ill fame and drinking or 
tippling houses, kept i n  swl i  a y a p  a<  to aiinop aild scandalize the 
1,uhlic. are nuisances a t  common law." 

Tlie farts  in the present case are simil:~r to those 111 the E t - ~ r h n r d t  
ctrsc. s t ~ p m .  The defendant in tlie 11rcscnt case co111d hare  been indicted 
and cwnricted of the same offense alleged and prored in the Ewrhnrtlf 
cirw, strpm. C. S., chapter 60, "Nni.ance Algainst Public Norals," 
under nliicll defcndant was tried, proritles for the abatement of a 
nuisailre. "*I11 order of abatement shall be entered as a ])art of the 
j ~ ~ d g i i ~ e n t  in the cause, which order shall direct the removal from the 
building or place of all fisturcs, furniture, mucical instnlments. or 
movable property used in cond~wting the ~iuisance, and shall direct the 
sale thereof in the manner provided for the sale of chattels under execu- 
tion, and the effectual closing of the b11i1,ling or place against its use 
for any p ~ ~ r p o s e ,  and so keeping it closed for a period o r  one year, unless 
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sooner released," etc. C. S., 3154, "Padlocking" is a rigorous legal 
cathartic, but, just as in the case of the individual, so in society; a t  
times violent dosages are necessary to rid the body of poisons, also the 
cancer on the body politic must be removed and destroyed. 

The jury found that  the defendant Dr.  31. F. Boyles, trading and 
doing business as "Greenwich Village," conducted and operated a place 
of business in such a way as to constitute a nuisance. The facts, as 
developed by plaintiff, show the social viciousness of the enterprise. 
Dr. Boyles was previously convicted of failure to keep proper narcotic 
records, and was sent to the Federal Prison a t  Atlanta. Receiving a 
pardon after only five months, he returned to Charlotte, built "Green- 
wich Village" in a thickly settled community on Wilkinson Boulerard. 
This tourist camp quickly dereloped into a nest of vice, pandering to 
the lowest and most animal qualities of men and women. Here there 
was a filling station, a drug-store, a physician and surgeon's office, a 
dining room and a kitchen. I n  the front  of the building there was a 
dance hall with music from the piccolo. Wine and beer mere sold 
openly, and only slightly less open was the sale of suppositories for the 
prevention of conception. Liquor was sold there and defendant was a 
doctor and had theretofore been conr.icted of selling morphine. The 
twelve tourist cottages and two parking lots became an  inri t ing assigna- 
tion place. Taxicabs from Charlotte plied back and forth-always the 
same story. a man and woman retiring to a cottage for forty or forty-five 
minutes. then returning to the cab. On se~reral occasions the rural  

c, 

police raided this citadel of iniquity. The revolting scene which greeted 
them 11-as peopled with fighting and drunk men and women. v i t h  many 
of both sexes nude or indecently clad. There was fighting, yelling and 
cursing and ribald and indecent profanity on the part of both men and 
women. Such conduct continued throughout the night. This roadhouse 
was open day and night and on the Sabbath.  his was the history of 
the spot from the time it was created by the defendant. One witness 
testified : "I have been living there about nine years. The  general repu- 
tation of Greenwich Village is bad. I hare  seen cars with N. C. tam on " " 
them, from early morning until all times of the night since the place 
opened up, going into the cabins, staying thirty to forty-five minutes, 
just a boy and girl. d drunken man and woman went into the cabins 
about six o'clock. . . . I went to put my  car up, saw a woman 
stumble over the children's playthings, she was so drunk it frightened 
them. They mould make me u p  anywhere from eleven a t  night until 
six in the morning. I have heard profanity of the worst type. I would 
say the people I saw were from eighteen to twenty-five years old. . . . 
I saw a couple go into the cabins two months ago, got out of a taxicab. 
The' d r i ~ e r  waited for them about forty-five minutes." This testimony 
was corroborated by many. Sumerous  witnesses swore that  the general 
reputation of the place was bad. 
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From all tlie evidence on the part of plaintiff. i waq 41on.n that  
defendant was maintaining a roadllollsc on a congested highway in a 
populated neighborllootl antl a few nlilcs from the city of Charlotte; the 
defendant's place of business x-as one n here liquor n as qold flagrantly 
and in large qnantities and in riolation of law;  the defendant permitted 
the cabins on his premises to he utilizcd for the purpoie of prostitution, 
le~rdness, and aq.ignation; tlle defendant permitted taxicabs to bring 
young girl5 and boys from the city of Cl~arlotte and from other t o l r n ~  
and to use his previises for the pnrpoqe of inmorali ty and adultcry; the 
general conditions in and around defendant's place of buqinesh were 
detrimental to  public nlorals antl were an  affront to the good citizens in 
tlle neighborhood and community in ~ r h i c h  the said 1)lnce was located; 
undcr all the e~ idence  the jury v a s  justified in  holding that the dcfend- 
ant \\-as maintaining and conducting a nuisance. 

Centuries ago tlle -1lnlighty entered a judgruent, "destruction by fire," 
against two citiei in the plain of the Jordan. Today the fire of the 
law must sometimes be applied by upright citizens to the Sodoms and 
Gon~orrahs that have sprung up  along our highways, cwating nuisances 
againrt pnblic moral<. I n  an age in wliieh the respect for law and 
order has well-nigh witllcretl away, the po\rer of righteous indignation 
nhicll springs from deep moral convictions, it  is ~nconraging to find 
paticant and long-forbearing. but upright. citizens a rouvd  against can- 
cerous growths on our social body. They will find the processes of the 
law ever ready and adequate for such social surgery, all too often neces- 
sary to the ~rholesorne health of society. 

We see no error in the judgment of the rourt below. 
N o  error. 

SIXWELL, J., took 110 part  in the consideration or decGion of this case. 

JOSEPII B. CHESHIRE  ax^ CARROLL \YEATIIERS, TF.USTEE~ UNDER THE 

\TILL OF J O H N  C. DREWRT, SR.. DECE~SEI) ,  I-. JIART HARDY 
DREWRT, MART IIOLT DREWRT, JOHN C.  L)RETYRT, JR., MART 
JIARDT DREWRT, AD~IISISTRITRIS C. T. 4. OF J O H N  PC. DREWRP, 
I ~ E C E A S E I ) .  JAMES G. H A N E S ,  JR., JIAT'CIE A. _RIANGrJI ,  ET AL. 

(Filed 4 May, 1938.) 
1. Wills 3 33c- 

Upon tlie destruction of tlie preceding e\tate before it regularly expires, 
as where a wictom to whom is devised a llfe estate dissents from the will, 
the ultimate takers come into the prwent enjoyment of the property as 
though the life tenant had died. 
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2. Same-Where widow, hav ing  l ife es ta te ,  d issents  f r o m  will, renia inder-  
m a n  i s  ent i t led  t o  immed ia t e  en joymen t  subjec t  t o  dower .  

Testator devised a life interest  in certain property to  liis wife, and  
directed t h a t  a t  her  deatli his trustees should convey the  property to  his 
son if he  was  then living, o r  if his son predeceased his wife o r  died with- 
out  issue h im surviving, the  property to be divided among testator 's  heirs. 
The  widow dissented from the  will. and  tlic property was  set  aside a s  
her  dower. IlcTd: Upon the  dissent of the widow, tlie son was  entitled to 
n conreynnce of the  property by the  trustees subject to  tlie widow's dower 
under tlie doctrine of acceleration, mid lipon the  son's death  during the  
lifetime of the  widow, h is  sole devisee mid legatee i s  entitled to tlie con- 
veyance of the  fee in tlie property subject to  tlie dower estate,  and th is  
~ ~ o t ~ r i t h s t n ~ i d i ~ i g  t h a t  al l  other property devised for  t he  benefit of the son 
was  left  to him either fo r  life with remainder to  liis children or in t ru s t  
fo r  liim mitil lie should a t t a in  the  age of 36. with prorision fo r  clistribn- 
tion to  liis children if lie should die before a t ta in ing tha t  ngc. 

3. Wil ls  § S3b-Rule i n  Shelley's  case  does  n o t  app ly  w h e n  wi l l  provides 
t h a t  hehss  shou ld  "share  a n d  s h a r e  alike" i n  r ema inde r .  

Tllc will in qnestion devised certain lands to testator 's  son for  life "mid 
then to he divided equally among his male heirs. they to  share  m ~ d  sha re  
nlilcc." HcTrl: Even if i t  be concecled t l i :~t  the  words "male lieirs" shonld 
be constrnetl "heirs" under t he  provisions of C. S., 1734, the  addit ion of 
the  nortls  "shnre and  sha re  alike" prcvents the  :~pplication of tlic rule in 
Shclle!/'s c m c ,  and upon the  deatli of tlie son, h is  sole male heir  talces t he  
fee in the  property by purchase micler the  will. 

4. T rus t s  5 11: Wil ls  S3c-The l a w  favor3  t h e  ea r ly  ves t ing  of es ta tes .  
Tlie will in question set  up  a residne t rns t  in fn ro r  of testator's wife 

and  son. with provision tha t  the  t rus ts  shonltl continlie nnti l  both of the  
t rus ts  were terminated. Tlie t rn s t  in fnvor of tlie  rido ow was  terminated 
by her  dissent from the  will. The  t ru s t  in fnvor of the  son provided tha t  
the  property sliould not r e s t  in fee "or pass any title to  hiin o r  his heirs 
until he  a t ta ins  the  age of 3.7 years or dies before tliat time, lenring issue 
surviring liim." The  son died before a t ta in ing the  age of 35, lear ing  issue 
him snrviving. Hclri: The  trlist estate twminnted upon the  death  of the  
son and  tlie property vested in liis children a t  t h a t  time, and  the  conten- 
tion tliat the  t rus t  should continne,nnti l  t he  son woiild h a r e  attained the  
age of 35 had hc l ired,  i s  ~untennlile, there being no espresscrl intention of 
the  testntor tha t  the  t rn s t  shonld continue a f t e r  the  death  of liis son. 

5. Wil ls  5 34- 
The mill i n  qiwstion, construed a s  a wholr, i s  hcltl to  devise one-third 

of the  residuary estate in t rn s t  fo r  testator 's  grandson \inti1 he  reaches 
tlie age of 35, to he delivered to him if lie should be l i r ing  a t  t h a t  age. 

SE.~TVEI.L. J.. took no pa r t  in tlic co~lsitlerntion o r  decision of this case. 

,IPPEAL b y  t h e  de fcndnn t s  M a r y  R a r d y  D r e w r y  a n d  3 I a r y  H a r d y  

D r e w r y .  a d m i n i s t r a t r i x  c. f .  a. of J o h n  C. D r e m r g ,  deceased, *I. L. 
P u r r i n g t o n ,  Jr. ,  g u a r d i a n  ad l i f e m  of M a r y  H o l t  D r e v r y  a n d  J o h n  C. 
D r e w r y ,  J r . ,  a n d  J a m e s  G. I-Ianes, J r . ,  f r o m  S i n c l a i r ,  .I., at  J a n u a r y  
T e r m ,  1938, of WAKE. Affirmed. 
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P a u l  F .  Smith for plaintif fs.  
X a n n i n g  cC. X a n n i n g  for X a r y  H a r d y  D r e w r y ,  avcl X a r y  I l a r d y  

D r e w r y ,  a d m i n i s f m t r i x  c ,  t. a. of J o h n  C .  D r e w r y ,  deceased. 
-1. L. P u r r i n g t o n ,  Jr . ,  guard ian  ad l i t e m  of X a r y  H o l t  D r e ~ c r y  and 

J o h n  C .  D r e w r y ,  Jr . ,  in propria  persona. 
TV. T.  J o y n e r  f o r  J a m e s  G. H a n e s ,  J r .  

SCHENCK, J. This is an  action instituted by the plaintiffs, as substi- 
tuted trustees under the will of John C. Drewry, Sr., wherein they pray 
"That because of the death of John C. Drevry  before he had attained 
the age of 35 years the plaintiffs are uncertain of their duties as trustees 
under the said will and of the proper distribution of the assets of the 
trusts of which they are trustees if the same, or any part thereof, are 
now clistributable, and they therefore pray the court for the construction 
of said will and an  adjudication of the true nleaning thereof, and par- 
ticularly for the a d ~ i c e  and instruction of the court upon the following 
questions: ( a )  What duty, if any, have the trustees with respect to the 
'Times Building' referred to in  I tem I11 of the will? ( b )  Has  the 
$30,000 trust in favor of John C. Drewry now terminated? And (1 )  if 
so, to whom is the fund payable; ( 2 )  if not, to whon  is the income 
payable, and for how long a t ime? (c)  Has  the residue trust termi- 
nated? And (1 )  if so, to whom is the fund payable; ( 2 )  if not, to 
whom is the inconle payable, and for how long a t ime? ( d )  Has the 
residue trust terminated in part only? And (1) if so, what part has 
terminated and to whom is that  part  payable; (2 )  what part  has not 
terminated and to whom is the income therefrom payable, and for how 
long a t ime? (e)  What provision should be made to provide the 
monthly payment of $15.00 per month to Mattie A. Mangum? ( f )  
Upon dissent from the will of ,John C. Drewry, Sr., by Kittie Holt 
Drewry, did the $60,000 trust in her favor become a part of the residue 
trust Z (g) To whom is the income from the residue trust fund and the 
$30,000 insurance trust fund, received or accrued a t  the time of the 
death of John C. Drewry, now payable?" 

John C. Drewry, Sr., died 2 October, 1916, leaving surviving him his 
~vidon., Kittie Holt Drewry, his son, John C. Drewrj,  and grandson, 
James G. Hanes, J r .  

<Jol111 C. Drewry married X a r y  Hardy and died osi 12 September, 
1937, twelve days prior to the 34th anniversary of his birth, leaving sur- 
viving him his widow X a r y  Hardy Drewry and two children, Mary 
Holt Drewry and John C. Drewry, Jr . ,  aged about 12 and 5 years, 
respwtively. 

James G. Hanes, Jr . ,  is now just past 2 1  years of age, and is un- 
married. 
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Nrs.  Kit t ie  Holt  Drewry, widow of John C. Drewry, Sr., dissented 
from the will of her husband and has been allotted her doner in his real 
estate and has received her distributive share of his personal property, 
the building and storehouse on Hargett  Street, between Fayetteville and 
Tilmington streets, in the city of Raleigh, known as the "Times Euild- 
ing" (mentioned in I tem I11 of the will of John C. Dre~r-ry, Sr . ) ,  having 
been allctted as her dower. 

John C. Dre~vry  left a mill wherein he devised and bequeathed all of 
his real and personal property to his wife, Mary Hardy  D r e w y ,  and, 
upon failure of the executors therein named to qualify, his ndon. ,  Mary 
Hardy  Drewry, was duly appointed and qualified as his administratrix 
c. t. a. 

A. L. Purrington, Jr . ,  was duly appointed guardian ad  l i tem of Mary 
Holt Drewry and John C. Drewry, Jr . ,  infant  children of John  C. 
D r e w r ~ .  

John 11. Duncan was duly appointed guardian ad l i f e m  of the unborn 
children of James G. Hanes, J r .  

The provisions for specific legacies made in the will of John C. 
Drex-ry, Sr., have been carried out, and the trusts therein provided 
have been set u p  and have been functioning since the death of the 
testator, with the exception of the trust for the benefit of the widow, 
Mrs. Xit t ie  Holt  Drewry. 

The portions of the will of John C. Drewry, Sr., germane to this 
action are as follows: 

"Item 111. I give, bequeath and devise to my  wife, Kittie Holt  
Drewry, for and during her lifetime, the net income from my building 
and storehouse in the city of Raleigh, situated on the south side of 
Hargett  Street, between Fayetteville and Rilmington streets, Raleigh, 
S. C., known as the Times Building, and direct m y  Trustee to pay the 
same to her quarterly. After her death, I direct my Trustee to convey 
this property to my son, John  C. Drewry, J r . ,  if he be then alive. I f  he 
predeceased my  wife, or dies without issue surviving, then I direct that  
this property be divided among my  heirs at law. . . . 

"Item ITT .  I gire and bequeath to my  son John C. Drewry, 'now 
junior,' who has been a good boy all of his life and who has been a great 
joy to us, all and every one of my  several tracts of land lying and being 
situate in House Creek Township, Wake County, free of debt-if any 
mortgage is on the farm a t  my  death, I want i t  paid off out of my 
estate-to h a ~ e  and to hold during his lifetime, and then to be divided 
equally among his male heirs, they to share and share alike. These 
tracts or parcels of land consist of the one purchased from Miss Rebecca 
Rogers and others, and contains 125 acres, more or less. Also the tract 
purchased from E d  Rogers and wife, containing 56 acres, more or less, 
and two purchased from d l l a n  Rogers and wife, one containing 11 acres, 
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and the otlicrs 1 0  acres, more or less. Also tlie land purchased from 
Jolin Moore and wife, fronting on the Raleigh and Oxford Road, con- 
taining 45 acreq, more or less, and the adjoining tract purchased from 
James Sllalv, colltaining 30 acre<, more or leqs. l l s o  the tract pur- 
chased by R. S. Rogers and myself from J .  C. Freeman, and aftern ards 
purcliascd by me iron1 R. S. Rogers and vife, and containing 68 acres, 
mow or les.. A\l\o the tract purchased at the Comrniiqioncr's ,ale from 
onc of the heir\ of Burke Rogers, containing 26 acres, more or less. All l  
of t l m c  tracts togctlicr containing about 400 acres. It is my desire that 
1117 -011, .Tohn C'. Drewry, Jr . ,  shall keep this land during his lifetime. 
and then di\ ide it eqlially among his male heirs if lie l ~ a s  any, as I want 
this prolwrty to rminin in the family, and be how11 as Drewry Hill  
Farm.  I f  he 11ai no male heirs, then I desire that  i t  shall be divided 
cq~ially among tlie female heirs. Shonld the said John C. Drcwry, J r . ,  
dic ni thout i ..ile or ni thout any children then living, the property 
llerein given s l~a l l  relcrt  to my  eitate and it or its proceeds hcconie a 
part  of the general trust f ~ m d  hereinafter prorided for. 

"Item TI. I give. drvise and bequcath to my esccutor, the Raleigh 
Sarings Enilk c\: Trui t  Company, w11on1 I hercby constitute and appoint 
triister for  that  purl~oqc, the \urn of $120,000.00 for lie uses a i d  pur- 
pow-- set out in Parngr: i l~l~s 1-11, 1-111 nntl IS, :md upon tlic terms and 
coriditions as fo l low : 

"Said tru*tce ~ 1 ~ 1 1 1  hold and manage all of \aid property or the inrest- 
ments into xhich  it may \)e converted, and rewire  an:; income from it,  
ant1 out of said income to pay the cost arid expenses of executing the 
truit ,  iliclnding any tax or assessment against the tru1.t estate, and pay 
the net income to the beneficiaries as herein set out. 

"Said trustee shall set apar t  out of the funds and fecurities in their 
llands the three separate trusts named in Items 7, 8, and 9. 

"Said trustee shall have the right, whenever it sees fit to do so, in its 
discretion, to change any of the inrestments of my  estate, whether made 
by me or it, and for that  purpose may sell any real estate, stocks or 
seciirities or other property, a t  private or public sale without being 
required to get an order of court for that  purpose. Said trustee shall 
hal-e tlic right to c o n v y  the property so sold, and to rewire the proceeds 
of sale ant1 rein\ cit tlie same, such proceeds of sale a d  reinvestment to 
stand in the place of the property so disposed of, and to be held on the 
same trust as sl~cll property SO sold and conveyed. 

"It i i  my intention and purpose i11 constituting t h ~  executor of my  
e ~ t a t e  as trustee for my  wife Kittie Holt  Drewry, my son Jolin C. 
Drewry, J r . ,  and my grandson James G. Hanes, J r . ,  both separately 
and each one of the threc,, and afterwards, so f a r  as the residue of my 
estate is coilceriied, collcctirelg for the first two of them, and the sur- 
vivor, that  of the trust so created they shall only receive from the trustee 
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the net income of such trust, and that  the legal and managing title shall 
at  all times be in the trustee, and that  their interest shall be only a 
beneficial one, to receive from the trustee the net income, and that they 
shall not receive or be entitled to the control, management or custody of 
these trust funds so created. 

"After the payment and delivery of the specific devises and bequests, 
the trustee shall hold the remainder and residue of my estate for the 
uses and trusts herein set forth, for the benefit of my wife, Kittie Holt 
Drewry, and my son John C. Drewry, J r . ,  and the said trustee shall hold, 
manage and control the ownership of any such trust estate until the time 
for the termination of the same as set forth in  I tem XIII.  

"The net income from any moneys, property or investments held by 
my estate which is not designated specifically, shall be dirided equally 
between my  wife, Kittie Holt Drewry, and my son, John C. Dren-ry, Jr . ,  
during their life or lives. 

"In the event of the trustee hereinafter named declining or failing to 
act, then a successor trustee shall be appointed by the clerk of the Supe- 
rior Court of Wake County in the manner prescribed by law for appoint- 
ing successor trustees, it being my intention and purpose for the trustee 
at  all times to hold the legal title, manage, control and direct this prop- 
erty, and after paying the expenses of the same to pay only the income 
to the beneficiaries under such trust. 

"Item V I I .  I t  is my desire and I direct that  the sum of $80,000.00 
be set aside by my trustee or trustees, and invested by them for the 
benefit of my wife, Kittie Holt Drewry, during her entire lifetime, and 
the income from such amount to be paid over to her quarterly for her 
maintenance and support. Upon her death the sum of $60,000.00 shall 
become a part of the General Trust  Fund of my estate, and be held and 
invested by said trustee, or trustees, until the final winding up of the 
same. 

"Item V I I I .  I t  is my desire, and I so direct, that  my trustee or 
trustees, herein named, shall set aside for the benefit of my grandson, 
James G. Kanes, Jr . ,  the sum of $30,000.00, which amount shall be 
held in trust and invested by my trustee or trustees, and the income from 
such amount be paid over to him, or his guardian quarterly for his 
maintenance and support. 

"When he attains the age of 35 years, this trust shall terminate and 
cease and the property so held in trust shall be conveyed by the trustee 
to him. 

"If my grandson James G. Hanes, Jr . ,  does not arrive a t  the age of 35 
years or dies before attaining that  age, leaving no issue, then I will and 
direct that his interest and share in this trust fund shall cease and 
terminate, and i t  shall revert to and become a part of the residue of my 
estate and be dirided as directed in that section of my mill dividing such 
residue of my estate. 
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"Itcm IS. I t  is my desire, and I do direct that  the Raleigh Savings 
Bank & Trust  Company shall hold the $30.000.00 life insurance payable 
to them for the benefit of my  son, J o h n  C. Drewry, J r . ,  which amount 
shall be held in trust and inrested by my  said truster or trustees, and 
the income therefrom shall be paid to him or his guardian quarterly. 

" I ~ e m  S. Should either my  son, John C. Drewry, ,rr., or my grand- 
son, ,James G. EIan~s ,  J r , .  die before the final minding u p  of my estate, 
leaving surviving him a child or children, the income from such sum as 
shall hare  been provided for them, or eitlwr of them, and its accumula- 
tions, sliall be uwd l y  \aid trustee or trustees, for such zhild or children, 
as is hereinbefore directed to be used for its: or their parent. Should 
said John  C. Drewry, J r . ,  or James G. Hams ,  Jr . ,  (1k before the final 
n k l i n g  111) of my estate, v i thout  learing surviring 1il.ir or heirs born 
to thrm, then the said sum of $30,000.00 set aside for his benefit, and its 
accumulations, if any, shall become a part  of the general fund of my 
estate, and be held by said trustee or trustees, as other property is held 
by them, until the final winding up of my  estate. It is my  desire and 
my evecutor or trustee is directed that  tlie property herein given to my 
wife, son and grandqon in I tems 11, 111 and I T ,  and the amounts set 
apart  for  their use and benefit in Items V I I ,  V I I I  and IS in this will 
sllnll have precedence o m r  all other gifts, bequests and trusts, what- 
soever, and they shall be put in pocsession of such property or the same 
shall be set aside for their use and benefit hrfore any other gifts, bequests 
or  trusts shall he considered. 

"Item X I .  I give and bequeath to the Grand Lodgc) of North Caro- 
lina, Alncicnt, Free and Accepted Xasons, the sum of $10,000.00 in trust, 
to be set aside by the Grand Lodge and knovx as the Clrewry Memorial 
Grand Secretary's Fund.  . . . 

('Item XI. I direct that  my trustee, or trustees, shall pay out of the 
proceeds coming into their hands from my general estate. to my sister-in- 
law, Mattie A. Xangum, the sum of $15.00 each month during her 
natural  life. 

"Item X I I I .  I t  is my  will a i d  desire, and I do direc3t tha t  the trusts 
herein created, except that  of the Drewry Memorial Grand Secretary's 
Fund,  shall remain in  full force and effect as follows : (A)  That  of my 
wife, Kit t ie  Holt  Drewry, until her death;  (B) That  for John  C. 
Drewry, J r . ,  until lie reaches the age of 35 years;  (C)  That  for  James 
G. Himes, J r . .  until he reaches the age of 35 years;  ( D )  The residue 
trust fund shall be kept alive until tlie two particular trust funds for 
Mrs. Kittie Holt  Drewry and J o h n  C. Drewry, J r . ,  have each termi- 
nated. 

"1tt.m SX.  I t  is my will and desire that  all properky undisposed of 
under this will and remaining in  the hands of my  trustee or trustees 
when said residue shall terminate, shall be divided into three equal parts, 
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two parts to go to my son, John C. Drewry, Jr . ,  and one part to go to 
my grandson, James G. Hanes, Jr . ,  their children to inherit their par- 
ents' share, if such parent be dead prior to that time. This devise 
in fee shall not take effect as to John C. Drewry, Jr . ,  or pass any title 
in fee to him or his heirs until he attains the age of 35 years or dies 
before that time, leaving issue surviving him. Similarly the devise to 
my grandson James G. Hanes, Jr . ,  and shall not take effect or pass any 
title in fee to him or his heirs until he arrives at  the age of 35 years, 
or leaves issue surviving him, should he die before attaining that  age. 

"Should both John C. Drewry, Jr . ,  and James G. Hanes, Jr . ,  die 
without leaving issue, i t  is my will and desire and I hereby give and 
bequeath to the Board of Trustees of the Drewry Memorial Grand Secre- 
tary's Fund, the additional sum of $40,000.00, to augment the fund and 
be,used for similar purposes as the gift theretofore made to them. 

"The remainder of my estate, which shall then remain, shall be 
divided among my heirs a t  law, according to law. 

"Item X X I I .  I hereby nominate, constitute and appoint as my 
executor and trustee to take charge of my property and manage my 
estate and pay over the specific legacies herein disposed of, and to invest 
and control the funds herein conveyed to them in trust, and to in all 
respects carry out the intents and purposes of this my last will and 
testament, the Raleigh Savings Bank & Trust Company of Raleigh." 

His  Honor entered judgment as follows : "This cause conling o n  to be 
heard before his Honor, N. A. Sinclair, Judge presiding over the 
January,  1938, Term of the Superior Court of Wake County, upon the 
complaint of the plaintiffs, the cross complaint and answer of Mary 
Hardy Drewry individually and as administratrix c. f .  a. of John C. 
Drewry, deceased, and the answers of A. L. Purrington, Jr., guardian 
ad litem of Mary Holt Drewry and John C. Drewry, Jr . ,  minors, James 
G. Hanes, Jr . ,  and John H. Duncan, guardian ad litem of the unborn 
children of James G. Hanes, Jr . ,  and the court having heard at  length 
the arguments of Manning & Manning,. attorneys for Mary Hardy 
Drewry, individually and as administratrix c. t .  a. of John C. Dremry, 
deceased, W. T. Joyner, attorney for James G. Hanes, Jr . ,  and A. L. 
Purrington, Jr . ,  and John S. Duncan, guardians ad lifem, ~ h o  them- 
selves presented arguments in favor of their wards: 

"It  is now therefore ordered, adjudged, and decreed: 
" (a)  That  i t  is the duty of Joseph B. Cheshire and Carroll Weathers, 

trustees under the will of John C. Drewry, and they are hereby directed 
to convey the 'Times Building,' referred to in I tem I11 of the will, 
to Mary Hardy Drewry individually as devised under the mill of John C. 
Drewry, deceased, subject to the dower of Kittie Holt Drewry. 

"(b)  That  the $30,000.00 trust fund in  favor of John C. Dremry, 
deceased, is now terminated and the principal amount thereof, with any 
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accumulations, is payable to the guardian of Mary IColt Drewry and 
John  C. Drewry, Jr . ,  each of whom is entitled to one-half thereof. 

"(c)  That  the residue trust has now terrniliated and said trustees are 
directed to divide the same in three equal parts, one part whereof shall 
be held by said trustees for the benefit of James G. IIanes, J r . ,  who is 
entitled to the income therefrom until he reaches the age of 35 years, 
and a t  that  time, if he be living, to the principal thereof, and two-thirds 
of said residue trust shall be payable to the guardian of X a r y  IIolt 
Dren~ry  and John  C. Drewry, Jr . ,  each of whom shall be entitled to an 
equal share thereof. The trustees are directed to divide the securities 
comprising the residue trust in kind, so f a r  as that  be possible, and to 
sell such part  of such securities as cannot be divided and to distribute the 
cash proceeds thereof to the parties entitled thereto. If the said James 
G. Hanes, Jr . ,  should die before reaching the age of 35 years with issue 
surviving him the principal sum of his s l ~ t r e  of the residue trust fund 
shall be payable to such issue. I f  said Janies G. Hanec;, Jr . ,  should die 
before reaching the age of 35 years without issue surviving him the 
principal sum of his share of the residue trust fund shall be paid to the 
guardian or guardians of X a r y  Holt  Drewry and John  C. Drewry, Jr . ,  
or to them if they be then of age. 

"(d) The trustees shall reserve from the share of James G. Banes, 
Jr . ,  i n  the residue trust fund the sum of $3,000.00, face value, of S o r t h  
Carolina Bonds to provide one-third of the monthly payment of $15.00 
per month payable to hlattie -1. Mangum and shall likevise reserve from 
the shares of N a r y  Holt Drewry and John ( 2 .  Drewry, J r . ,  in the residue 
trust the sum of $6,000.00, face value, of E o r t h  Carolina Bonds to pro- 
vide two-thirds of the monthly payment of $15.00 per nlonth payable to 
Mattie A. Nangum. The amount of income. received from the $3,000.00 
of bonds reserved from the share of James G. Hanes, J r . ,  in excess of 
$5.00 per month shall be paid to the trustees of Jamel; G. Hanes, Jr . ,  
and the amount of income from the $6,000.00 of bonds r3served from the 
shares of X a r y  Holt  Drewry and John  C'. Drewry, Jr . ,  in excess of 
$10.00 per nionth shall be paid to the guardian of Mary Holt  Drewry 
and John  C. Drewry, J r .  The snid trustees are authorized, empowered 
and directed to encroach on the principal of said bonds, ratably, if that  
should be necessary to provide the $15.00 per month to be paid to 
Mattie A. Xangum during her life. Upon the death of 3fattie -1. 
Mangum. the $3,000.00 of bonds withheld from the share of James G. 
Hanes, Jr . ,  in the residue trust shall be delivered to the trustees of 
James G. Hanes, J r . ,  or to him if he shall then have re,lched the age of 
35 years and, i n  the event of his death before reaching said age, to those 
entitlcd to his share of the residue trust as set out in section (c)  above, 
and the $6,000.00 of bonds withheld from the shares of Mary Holt 
Drewry and John  C. Drewry, J r . ,  i n  the residue trust, or so much thereof 
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as may then remain. shall be delivered to the guardian of Mary Holt  
Drewry and John C. Dre~r-ry, J r . ,  or to Mary Holt Drewry and John C. 
Dre~vry,  Jr . ,  if they shall hare  attained the age of 21  years. The right 
is reserwd for the trustees to require such contributions from the guard- 
ian of Mary Holt Drewry, and John C. Drewry, J r . ,  and from the trus- 
tees of James G. Hanes, J r . ,  from the fui~cls coming into their hands 
pursuant to this judgnlent and under the terms of the  rill of John C. 
Drewry, Sr., to proride the monthly payment of $16.00 per month to 
3Iattie 3Ianguni should the income from the bonds reserred by the 
trustee< pursuant to this judgment or the principal thereof be insuffi- 
cient, for any reason, to provide said monthly payments to the said 
Mattie -1. Mangum. 

"(e) That  upon the dissent of Kittie Holt Dren-ry from the will of 
John C. Drcwry the $60,000.00 trust in her favor became a part of the 
residue trust. 

" ( f )  That  all income from the residue trust fund and the $30,000.00 
insurance trust fund payable to John  C. Drewry, received or accrued 
at the time of the death of John C. Drevry ,  became the property of 
Mary Hardy  Drewry, administratrix c. t .  0. of John C. Drewry, de- 
ceaqed, and is now payable to her, and the income from the residue trust 
received since the death of John C. Drexi~ry on 1 2  September, 1937, shall 
be paid one-third to the trustees of James G. Hanes, J r . ,  and hi-o-thirds 
to  the guardian of N a r y  Holt Drcwry and John C. Dre~vry ,  J r .  

" (g)  That  upon the death of John  C. Drewry the title to the Drewrp 
IIill Farm,  referred to in I tem Four of the will of John  C. Drewry, Sr., 
vested in John C. Drewry, J r . ,  son of John C. Drewry. deceased (the 
grandson of the testator), in fee simple. 

"It is further considered, ordered and adjudged by the court that the 
orders heretofore made in thiq cause directing the payment of moneys 
to Mary Hardy Drewry, guardian of Mary IIolt Drewry and John C. 
Drewry, J r . ,  for their maintenance and support pending the termination 
of this action, be and the same are hereby approved and confirmed by 
the court. 

"The costs of this action shall be paid by the plaintiffs from the funds 
in their hands as trustees of the residue trust." 
,I. L. Purrington, guardian u d  lifem of Mary Hardy  Dre~vry  and 

John C. Drewry, J r . ,  and James G. Ranes, Jr . ,  assign as error, para- 
graph ( a )  of the judgment directing the plaintiffs, trustees, to conrey 
the "Times Building'' referred to in I tem 111 of the will of John C. 
Drewry, Sr., to Mary Hardy  Drewry, indiridually, subject to the dower 
of Kittie Holt Dre~vry .  This assignment of error cannot be sustained. 

JThcn Mrs. Kittie Holt Dren ry  dissented from the will of her husband, 
John C. Drewry, Sr., the enjoyment of the expectant interest devised in 
the real estate mentioned in I tem 111 of said will to John C. Drenry ,  
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Jr . .  was accelerated and he was entitled. under the will. to have had said 
real estate con~eyed to hiin hy the trustccs upon the filing of the dissent, 
and the fee passed to Mary Hardy  Drenry  by his will. This doctrine 
of acceleration rests upon the theory that  the enjoyment of the expectant 
estate i~ postponed for the benefit of the preceding rested estate or 
i n t e re~ t ,  and upon the destruction of the preceding estate or interest 
before it regularly expired the nltimate taker came into the present 
enjoyment of the property. When a \vido-w declines, t y  filing a dissent 
thereto, to take under the will, the decisions hold that  the rights and 
interests of the parties must be considered and determined as if she had 
died. I'oung 7.. I$arris, 17G N. C., 631. 

I n  TT'ilson T .  S f n f f o r d ,  GO N .  C., 646, wherein property was given by 
will to the wife of the testator so long as she remainec his widow, with 
remainder over to his children, and the widow dissented to the xTill, i t  is  
said : "This was the dissent of the widow and her claiming her share of 
the property as if he (her husband) had died intestate. The  effect of 
this upon the disposition made for his children in the mill must, after 
the assignment of her dower and the giving her an  equal par t  15-ith the 
children of the personal estate, be the same as if she had died or mar- 
ried." 

I n  Cnicers i fy  v. f iorden, 132 N. C., 477, wherein real estate was 
devised to the wife of the testator for life with remainder over, and the 
widon, dissented, this Court said : '(Mrs. Faircloth ( the widow) having 
dissented from the will and claimed her dower in the realty and her 
distributive share in the personalty, we are of the op in im that  there was 
an  ac,celeration of the devises, the kniovment of which under the will was ., " 

postponed to the time of her death. The will, in so f a r  as provision 
was lherein made for her, operates in the same manntr ,  as to the time 
of enjoyment by those entitled after her d(~ath ,  as if she had died prior 
to her husband." 

Mary I Iardy Drewry assigns as error paragraph (g )  of the judgment 
to the efTect tha t  upon the death of John C. Drewry, on 12 September, 
1937, the title of the Drewry Hill  F a r m  referred to i l ~  I tem I V  of the 
will of John  C. Drewry, Sr., vested in fee simple in ,John C. Drewry, 
Jr . ,  son of John  C. Drewry and grandson of the testator, and the failure 
of the court to hold that  the fee in said f a rm vested in her as the sole 
beneficiary under the will of John  C. Drewry. This as:,ignment of error 
cannot be sustained. 

I t  is the contention of X a r y  Hardy  Drewry that  I tem I V  of the 
will of John  C. Drewry, Sr., created a fee tail male in her husband, 
John  C. Drewry, which was conrerted by (2. S., 1734, into a fee simple 
title to the real estate therein described, and that  title thereto passed 
to her under her husband's mill. Even if it he conceded that  the words 
"malc heirs" should, under the statute, be read "heirs," still the rule in  
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Shelley's case would not operate to create a fee simple title in John C. 
Drewry to whom the land is given "to hold during his lifetime," by 
reason of the superadded words "they (the male heirs) to share and 
share alike" in  the ultimate limitation after the preceding estate. The 
second syllabus of Xills v. Thorne, 95 S. C., 362, which properly inter- 
prets the opinion, is as follows : "In this State, when an estate is settled 
on the ancestor, with remainder to his heirs, 'equally to be divided 
among them,' or 'share and share alike,' the addition of these words 
prevents the application of the rule in Shelley's case, and the heirs take 
as purchasers." See, also, Ward v. Jones, 40 N .  C., 400; Gilmore v. 
Sellars, 145 N .  C., 283; Haar c. Schloss, 169 N. C., 228; Welch v. 
Gibson, 193 K. C., 684. 

A. L. Purrington, guardian ad litem of Mary Holt Drewry and John 
C. Drewry, Jr . ,  assigns as error that  portion of paragraph (c)  df the 
judgment wherein the court holds that  the residue trust has terminated. 
This assignment of error cannot be sustained. 

The termination of the residue trust is determined by Item XI11 of 
the will of John C. Drewry, Sr., wherein the following language is found 
"the residue trust fund shall be kept alive until the two particular trust 
funds for Xrs.  Kittie Holt Drewry, and John C. Drewry, Jr., hare  each 
terminated." The particular trust fund for Mrs. Kittie Holt Drewry 
terminated upon her dissent to the will. The particular trust fund for 
John C. Drewry, Jr . ,  son of the testator, terminated upon his death on 
12 September, 1937. That  this was the intention of the testator appears 
from Item X X  of the will wherein i t  is provided: "This devise in fee 
(having reference to the two-thirds of the residue trust given to John C. 
Drewry, Jr . ,  upon the termination of said trust) shall not take effect as 
to John C. Drewry, Jr . ,  or pass any title to him or his heirs until he 
attains the age of 35 years or dies before that time, leaving issue sur- 
viving him." John C. Drewry, Jr . ,  died on 12 September, 1937, before 
attaining the age of 35, leaving issue, and thereupon the "devise in fee" 
took effect in his issue, Mary Holt Drewry and John C. Drewry 111. 
There is nothing in  the will that  indicates that John C. Drewry, Sr., 
the testator, ever intended the residue trust to be continued after the 
death of his son, John C. Drewry, Jr . ,  and in the absence of such 
expressed intention the trust terminated upon his death. 

A. L. Purrington, guardian ad litem of Mary Holt Drewry and 
John C. Drewry, Jr . ,  assigns as error that  portion of paragraph (c)  
of the judgment to the effect that  James G. Hanes, Jr . ,  is entitled to 
have one-third of the residue trust held for his benefit until he reaches 
the age of 35 years and if he be living a t  said age to then have said one- 
third delivered to him, and the failure to hold that  Mary Holt Drewry 
and John C. Drewry, Jr . ,  are entitled to the entire principal of the 
residue trust. This assignment of error cannot be sustained. 
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This holding is in accord with the provisions of the twentieth item 
of the will of John C. Drewry, Sr., which reads: "Item XS.  I t  is my 
will and desire that  all property undisposed of under this will and 
remaining in the hands of my trustee or trustees when said residue shall 
terminate, shall be divided into three equal parts, two parts to go to my 
son, John C. Drewry, Jr . ,  and one part  to go to my grandson, James G. 
Hanes, Jr.,  their children to inherit their parents' share, if such parent 
be dead prior to that  time. This devise in fee shall not take effect as to 
John C. Drewry, Jr . ,  or pass any title in fee to him or his heirs until 
he attains the age of 35 years or dies before that time, leaving issue sur- 
viving him. Similarly, the devise to my grandson James G. Hanes, 
Jr.,  and shall not take effect or pass any title in  fee to him or his heirs 
until he arrives a t  the age of 35 years, or leaves issue surviving him, 
should he die before attaining that  age." 

We are of the opinion that  the construction placed upon the mill of 
John C. Drewry, Sr., by the trial judge, as indicated by the judgment 
entered below, carries out the intention of the testator as gathered from 
the four corners of the will, modified by his midow's dissent, and the 
judgment is, therefore, in all respects 

Affirmed. 

SEAWELL, J., took no part  in the consideration or decision of this case. 

E. L). LATTA. JIL, EXECUTOR A X D  TRUSTEE O F  THE ESTATE O F  EDWARD D. 
LATTA, SR. ; A N D  EDWARD D. LATTA, JR., INDIVIDUALLY, v. TRUSTEES 
OF THE GENERAL ASSENI%LY OF THE PRESBY'l'ERIAN CHURCH 
I S  THE UNITED STATES, AND THE PRESBYTERIAN FOUSDA- 
TION, ISC. ; ASHEVILLE hIISSION HOSPITAL ; NORTH CAROLISA 
ORTHOPEDIC HOSPITAL; ACTOS LATTA PORCIIER AXD HUSBAXD, 
WILLIAM H. PORCHER; WILLIAM H. PORCHEIZ. JR. ;  HARRIET 
PORCHER; JEASIE LEA FARGASOS ASD HUSBAND, JOHN T. FARGA- 
SON; ASD THE USBORN CHILDRES ASD GRANDCHILD RE:^ OF MRS. ACTON 
LATTA PORCHER, A N D  OF EDWARD I). L4TTA, JR. 

(Filed 4 May, 1038.) 

1. Executors and Administrators § 21-Evidence held to disclose that pay- 
ment was made to beneficiary from estate. 

The evidence disclosed that n check to testator's daughter was endorsed 
by her and delivered to testator's widow by the truste? under the will, in 
order to save interest, and that the widov gnre the tr~istee a receipt stat- 
ing that the amount mas received on nccou~nt of her interest in the estate. 
H c l d :  The evidence discloses that the amount was paid the widow as a 
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beneficiary under the will, and her contention that  the transaction was a 
personal transaction between herself and daughter in which the court had 
no interest, is untenable. 

Executors and Administrators § +Court has  jurisdiction t o  direct ad- 
ministration of t rust  estates and  t o  protect interests of minors. 

In the distribution of a trust estate under a family agreement, contain- 
ing a provision for the retention of a certain sum by the trustee to pay 
annuities to minors as  directed in the will, the court has plenary juris- 
diction to direct that no further sums be paid the beneficiaries under 
agreement for the distribution of the estate until funds fully sufficient to 
protect the interests of minor beneficiaries are  received by the trustee 
from the estate and placed in the trust estate for the minors, the order 
being in the jurisdiction of the court over the administration of a trust 
estate and in its power to protect the interests of minors. 

Executors and  Administrators 8 24- 
An agreement of certain devisees for the distribution of their shares in 

a trust estate merely affects the method of the distribution of the corpus 
of the estate, and the estate remains a trust estate to be administered by 
the executor and trustee subject to control and power of modification by 
the court. 

Same- 
The agreement of certain devisees for the distribution of their shares 

in the trust estate is held to show the intent of the parties that the funds 
were to be distributed in installments ratably in proportion to the interest 
of each devisee under the agreement. 

Infants  1- 
In  a sense the courts a re  the supreme guardians of all infants, and in 

all suits or legal proceedings the powers of a court of chancery may be 
invoked to protect both their personal and property rights, and, when 
necessary, the courts will act em mero motu to afford them protection. 

Executors and Administrators § 24-In distribution of estate under 
family agreement court  should order  executor t o  retain funds amply 
sufficient t o  guarantee payment of annuities t o  infants. 

Certain devisees under the will made a contract for the distribution of 
their shares in the trust estate, which agreement mas approved by the 
court, with direction that the trustee retain a certain sum to guarantee 
the payment of annuities to certain minors as  directed by the mill. Held: 
The court should have heard the guardian of the minors upon the question 
of whether the amount ordered to be reserved was sufficient to guarantee 
the payment of the annuities to the minors, and the judgment is modified 
and affirmed in order that the court may investigate and order set apart 
in trust funds amply sufficient to guarantee to the infants their legacies 
under the will before any further disbursement of the corpus of the 
estate is made to any person. 

Same--Wills § 33-Annuities to  beneficiaries not  parties t o  agreement 
fo r  distribution of t rus t  estate, constitute a charge on  whole estate. 

Certain devisees entered an agreement for the distribution of their 
shares in the trust estate set up by the will, which agreement was ap- 
proved by the court in proceedings duly instituted, in which certain 
annuitants were not parties. Held: The annuitants take under the 
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will and not under the agreement, and their rights, in effect, constitute 
a charge on the whole estate, and the court should ortler adequate trust 
provisions to be made to guarantee sufficient funds for the payment of the 
annuities. 

SEAWELL, J., took no part in the consideration or decision of this case. 

APPEAL by defendants Jeanie Lea Fargason, John  H. Small, J r . ,  
guardian ad lifem for William H. Porcher, Jr . ,  and Harriet  Porcher, 
and IS. J. Hanson, guardian ad l i tern for the unborn children of William 
H. Porcher, Jr . ,  and Harriet  Porcher. Modified and ,affirmed. 

This is a proceedings instituted by the plaintiff executor and trustee 
of the estate of Edward D. Latta, Sr., in which he seeks the advice and 
direction of the court in the administration of the estate committed to 
his charge. 

Edward D. Latta, Sr., died in  July,  1925, leaving a last will and 
testainent and codicils thereto, which were duly probated and in which 
the plaintiff was named executor and trustee. The  testator, after mak- 
ing certain specific bequests and devises, minor in  nature when compared 
to his estate as a whole, devised all of the residuum of his estate to 
E. D. Latta, Jr . ,  as trustee, to manage and control the estate and out of 
the income pay certain annuities as follows: T o  his widow, Jeanie Lea 
Fargason, $1,500 per month during her l i fe;  to his daughter, Acton 
Latta Porcher, $1,500 per month during her natural  lifjs; to William H. 
Porcher, Jr . ,  when and after he shall reach the age of 16  years and until 
he shall reach the age of 30 years, the sum of $3,000 annually, and upon 
his arrival a t  the age of 30 years $50,000, to be his absolutely; to any 
other child born to Acton Latta Porcher, who shall arrive a t  the age of 
16 years, $3,000 annually from and after such child shall arrive a t  16  
years of age and until i t  shall arrive a t  the age of 30, a t  which time 
said trustee shall pay said child $50,000; the said Actcln Latta Porcher 
now has a second child, Harriet  Porcher, 14 years of age, who is entitled 
to the benefits of this provision; Elizabeth C. Handley, Emma C. 
Drayton and Pau l  McCorkle $75.00 per month each during their respec- 
tive lives, and Mrs. Carrie T. Johnson $50.00 per month during her 
natural  life. There were other annuities for stated pl:riods which are 
not material here; also annuities were provided for ang unborn child of 
Edward D. Latta, J r . ,  and of Acton Latta Porcher. The court below 
held that  these latter devises of annuities were void as being in violation 
of the rule against perpetuities. The will provided t h ~ i t  in the event a 
child or children of Acton Latta Porcher should die before reaching the 
age of 30 years, leaving child or children surviving, the annuity of said 
child should be paid over in equal shares to his or her surviving children 
until such child or children reach the age of 20 years, a t  which time the 
corpus of the bequest to his, her or their deceased parents should vest i n  
such surviving grandchild or grandchildren in equal shares. 
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The will and codicils then provide that  all the rest and residue of the 
income from the residuum of the estate, including that  which reverts 
upon the death of testator's wife and daughter and other legatees and 
devisees, should be paid annually:  one-fourth to the trustees of the 
General Assembly of the Presbyterian Church in the United States;  one- 
half to the Mission Hospital of Asheville, K. C. ; and one-fourth to the 
Orthopedic Hospital of Gastonia, N. C. The will further provided that  
after the trustee had fully administered said trust the said trustee or his 
successor should tu rn  over the corpus of the residuum of said estate to 
said institutions. 

Acton Latta Porcher having refused to accept the benefits provided 
for her i n  said will and having threatened to caveat the same, she and 
her step-mother, Jeanie Lea Fargason, the trustees of the General dssem- 
bly of the Presbyterian Church, the S o r t h  Carolina Orthopedic Hos- 
pital, Asheville Mission Hospital, and Edward D. Latta, Jr . ,  individually 
and as executor and trustee, entered into a written agreement in which 
a distribution of the c o r m s  of the estate in lieu of the annuities to said 
parties to said agreement is provided for as follows: (1 )  2736 per cent 
to the Asheville U s s i o n  Hospital ;  (2 )  13% per cent to the trustees of 
the General Assembly of the Presbyterian Church in the United States 
and the Presbyterian Foundation, Inc . ;  (3 )  13% per cent to the N. C. 
Orthopedic Hospital ;  (4) 2295  per cent to Xrs .  Jeanie Lea Fargason 
until she has been paid the sum of $325,000, with interest; and (5)  the 
remainder of the said net estate to dc ton  Latta Porcher, or her legal 
representatives, except that  out of her part of said estate said trustee 
shall pay the annuities given in  said will, other than  the annuity given 
to Jeanie Lea Fargason and the annuity given to Acton Latta Porcher. 
The agreement further provides that  the rights of the grandchildren and 
great-grandchildren of the testator, annuitants under his will, shall be 
adjudicated by the court in an  action to be instituted, and that  so much 
of such part  of said estate to be set aside for Xrs .  Porcher as the court 
shall deem proper shall be held in trust by the said E. D. Latta, Jr . ,  for 
the benefit of said grandchildren; provided, that  said trustee shall 
annually or oftener pay over to Mrs. Porcher so much of the income 
from the property so held in trust by him as shall remain in his hands 
after making such payments to said grandchildren as shall be required 
by the terms of said decree, and provided further that  any part  of said 
trust estate which shall remain in the hands of said trustee after the 
rights of said grandchildren as fixed by such decree shall have been 
satisfied shall be transferred and delivered to Nrs.  Porcher or her legal 
representatives absolutely. 

The parties to said agreement, in consideration of the terms of said 
agreement, expressly w i v e  their respective rights to the annuities given 
in the will. 
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Pursuant to said agreement, the plaintiff instituted this proceedings 
and, in his petition filed, fully sets out the facts and requzsts the court to 
advise and direct h im:  (1 )  As to whether the bequeets made to the 
great-grandchildren of the testator upon the contingency therein set 
forth are void as being in  violation of tht: rule against perpetuities; 
(2 )  as to whether the bequests made to the unborn children of the 
testator's daughter, Acton Latta Porcher, and the unborn children of 
E. D. Latta, J r . ,  are likewise void as being in violation of the rule 
against perpetuities; and ( 3 )  as to whether the contract referred to is a 
valid and binding obligation between the parties thereto and as to 
whether the court would authorize and instruct the ~ e t i t i o n e r  to carry 
out the terms and provisions thereof in final settlement, division and 
distribution of the net residuum of income and corpus of said estate as 
being in substantial compliance with the spirit and intention of the 
testator's will. 

Thereupon, a t  the December Special Term, 1927, Nccklenburg Supe- 
rior C'ourt, Harding,  J., entered a decree, after heari.ig the evidence 
offered, in which the said agreement mas ratified and approved, the 
devise of annuities to unborn grandchildren and great-grandchildren 
other than the children of W. H. Porcher, J r . ,  and Harriet  Porcher 
are adjudged to be void, and the trustee is directed to observe and conlply 
with the terms of said agreement in the settlement of said estate. 

I11 this decree there is no urorision made for the urotection of the 
annuitants under the will of the plaintiff's testator other than the chil- 
dren of dc ton Latta Porcher. As to them i t  is provided that  out of 
the share allotted to Mrs. hc ton Latta Porcher under said agreement 
the sum of $125,000 shall be retained by the trustee in irust for the use 
and btlnefit of William H. Porcher, Jr . ,  and Harriet  P o i ~ h e r ,  to be paid 
over to them or to their children, as the case may be, as provided in said 
will. I t  then provided that  the trustee shall annually or oftener pay 
over to  Mrs. Porcher so much of the income from the funds so held in 
trust by him as shall not be required to make the payments to said 
beneficiaries. 

The cause was retained for other and further decrees. 
Thereafter, the plaintiff filed a supplemental petition in which the 

former proceedings are fully recited and the status of lhe estate a t  the 
time of the petition is fully set forth. This petition likewise discloses 
that  substantially all of the liquid assets of the estate have been dis- 
tributed among the parties to said agreement and that the assets now 
remaining on hand are composed almost entirely of unimproved, unpro- 
ductive and nonsalable real estate. The purpose of the petition was to 
request further time in which to settle said estate. 

Mrs. Porcher, answering, admitted the allegations of the petition and 
set u p  by way of further answer that  the trust fund for her children had 
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not been created; that  i n  the distribution of the estate $81,450 payable 
to her under the agreement had been paid to Mrs. Fargason, with her 
consent, as an advancement to protect her share against the payment of 
interest, and that  she had been charged with interest on sums paid to 
annuitants under the will. She prayed that  the court order the trustee 
to make no further distribution to Mrs. Fargason until there had been 
restored to her share the said sum of $81,450, so that  it may be used in 
the establishment of the trust fund for her children. and that  the trustee 
be directed to charge no interest against her share on the annuity pay- 
ments made in the past, or those to be made in the future. 

The defendant Jeanie Lea Fargason replied to the further answer of 
Mrs. Porcher, setting out fully the terms of the agreement, the disburse- 
ments made under the agreement and alleging that  the payment of 
$81,450 to her was made by Mrs. Porcher as a personal transaction 
betreen them, with which neither the trustee nor the court \rap con- 
cerned, and praying that no order he made adversely affecting her right 
to future payments in the distribution of the estate. 

John -1. Small, Jr.,  guardian ad litem for William H. Porcher, Jr . ,  
and Harriet  Porcher, and E. J .  Hanson, guardian nd l i t e m  for the 
unborn children of William H. Porcher, Jr . ,  and Harriet  Porcher, 
answering, admit the allegations of the petition and set forth the terms 
of the agreement, the nature and amounts of the devises to their wards, 
and the failure of the trustee to retain the trust fund ordered hv the 
court for the protection of their wards;  and in detail further 1)rayed 
orders of the court to protect their wards, including the requirement 
that the payment of $81,450 be restored to the estate by Nrs.  Fargason 
to be used in the creation of said trust fund. 

Thereupon the court entered its decree, setting forth the facts which 
s h o ~  that  $550,000 of the estate has been disbursed among the parties 
to said agreement and that  only $6,358.24 has been set apart  for the 
protection of the infants involred, and adjudging (1 )  that  the trustee 
should make no further payment to Nrs .  Fargason until the sum of 
$11,450 has been restored to the share of Mrs. Acton Latta Porcher from 
funds nhich, except for the payment of said sum, would be available 
for distribution to Xrs .  Fargason, and directing the trustee to set apart  
the trust fund provided in the first decree for the benefit of the infants;  
( 2 )  directing the trustee to charge no further interest to Mrs. hcton 
Latta Porcher on account of payment of annuities from the general 
funds. The court declined to pass upon the question raised by the 
guardian ad  l i t e m  as to whether or not the sum of $125,000 is an ade- 
quate trust fund a t  this time to protect the interest of the infants. The 
defendants Jeanie Lea Fargason, John  H. Small, Jr . ,  guardian ad  l i t e m ,  
and E.  J .  Hanson, guardian ad  Zitem, each excepted and appealed. 
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Cans l e r  & Cans l e r  for  p l a i n t i f  E d w a r d  D. L a t f a ,  ,Jr., T r u s f e e ,  a p -  
pellee. 

W .  S. O'B. R o b i n s o n  a n d  J o h n  N. R o b i n s o n  for  A c f o n  L a f t a  P o r c h e r ,  
d e f e n d a n t ,  appel lee .  

P a r k c r ,  R e r n a r d  & P a r k e r  for  N r s .  J e a n i e  L e a  F a r g a s o n ,  d e f e n d a n t ,  
appe l lan  f .  

J o l ~ n  11. S m a l l ,  J r . ,  g u a r d i a n  ad  l i t e m  of W i l l i a m  H .  P o r c h e r ,  J r . ,  
a n d  I i a r r i e t  P o r c h e r ;  a n d  E. J .  l i a n s o n ,  g u a r d i a n  ad  l i f e m  of t h e  U I L -  

born  ck i l d rcn  of I t ' i l l iam H.  P o r c h c r ,  J r . ,  i ~ n d  H a r r i e t  P o r c h e r ,  de f end -  
an t s ,  appe l lan t s .  

BARSHILL, J. Mrs. Fargason excepts to so much of the judgment as 
prohibits the distribution to her of any further portion of the estate 
until the payment of $81,450 made to h w  out of the share of Mrs. 
Porcller is restored upon the theory that  the court was without jurisdic- 
tion to make such order for the reason that  the payment of said sum to 
her was a personal transaction between her and Mrs. Porcher. This 
exception cannot be sustained. The record discloses that  check for said 
sum was issued to Mrs. Porcher, endorsed by her, and (delivered to Mrs. 
Fargason by the trustee as an advancement upon Mrs. Fargason's share 
under the agreement, to save the payment of interes;, and that  Mrs. 
Fargason gave her receipt to the trustee in acknowledgment of the pay- 
ment of said sum "on account of my  interest in the estate of Edward D. 
Latta." The order of the judge is fully sustained by th3 facts appearing 
of record and found by him. The court had full jurisdiction, both by 
reason of the fact that  this proceeding relates to the administration of a 
trust estate and i t  involves the interest of infants, o w r  each of which 
the court has full equity jurisdiction. 

The agreement entered into by certain of the devisws under the will 
of plaintiff's testator merely affects the method of the distribution of the 
c o r p u s  of the estate. Under the terms of the will and the provision of 
the contract it remains a trust estate, to be administered by the plaintiff, 
executor and trustee. Mrs. Fargason's exceptive assignments of error 
based upon the contention that  the distribution is to b~ made under the 
terms of the contract and not under the terms and provisions of the 
will, and that  the contract is binding and c2annot be modified or i n  any- 
wise disturbed by the court, are without merit. 

While the agreement does not specificaIly state that  payments under 
the agreement are to be made to the parties thereto ratably in proportion 
to the interest of each of such parties under the agwement, it  clearly 
appears from the agreement as a whole that  this was the intent of the 
parties. Distributions were made on thwe separate occasions on that  
basis ~vithout exception on the par t  of either person interested. I t  was 
not error for the court below to base its order upon t!le theory that  in 
the distribution to the parties to said agreement there was to be equality 
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in the amounts to be received by such parties in the ratio of their respec- 
tive interests in the estate. As to the interest of Mrs. Fargason, there 
is no error in the decree. 

The failure of the court below in any of its decrees to make adequate 
provision for the protection of the annuitants under the will other than 
the Porcher children, and the questions presented by the appeal of the 
guardians ad litem give us more concern. 

From our earliest history infants have been regarded as entitled to the 
especial protection of the State and as wards of the court. I n  a sense 
courts of chancery are the supreme guardians of all infants and are 
charged with the protection alike of thcir personal and property rights. 
The State is parens patrice of the infants within its borders and the 
jurisdiction of its courts to protect the interest of infants is broad, 
comprehensive and plenary. I n  all suits or legal proceedings of what- 
ever nature, in which the personal or property rights of a minor are 
inrolved, the protective powers of a court of chancery may be invoked 
whenever i t  becomes necessary to fully protect such rights. When 
necessary the courts will go so f a r  as to take notice ex mero motu that  
the rights of infants are endangered and will take such action as will 
properly protect them. Speaking to the subject in Bank v. Alexander, 
188 N. C., 667, Adams, J., says: ( ( I t  is unquestionable that  courts of 
eqnity have general jurisdiction over the property of infants and that  
infancy alone is sufficient to sustain the right of supervision. The juris- 
diction in  all cases is complete and may be exercised in order to afford 
relief wherever it may be necessary to preserve and protect the estates 
and interests of those who are under age." And in 10 R. C. L., 340, 
sec. 89, it  is stated : '(Equity has full and complete jurisdiction over the 
persons and property of infants and all other persons laboring under 
legal disabilities. . . . The jurisdiction in all these cases is plenary 
and potent to reach and afford relief in every case where it may be 
necessary to preserve their estates and protect their interests." 

While under the will of the testator practically all of his estate was 
to be held in trust, under the agresment entered into by certain of the 
devisees and the decree of the court, only $125,000, out of an estate 
valued a t  more than two million dollars. is to be reserved in trust to 
protect the infant parties to this proceeding. At  the time this order was 
made it may have then appeared that  said sum was fully sufficient for 
that purpose. I t  is now a matter of common knowledge, however, that  
under present conditions the securities in which a trustee is authorized 
to invest trust money will not produce a net return sufficient to guar- 
antee the payment of the annuities accruing to these infants and the 
other annuitants. They take under the will and not under the agree- 
ment. Those who are sui  juris having elected to substitute, by agree- 
ment, a different mode of payment to them of their interest in the estate, 
the rights of these infants and the other annuitants i n  effect constitute a 
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charge upon the whole estate. I t  is the duty of the court to require the 
wgregation in the hands of the trustee assets unquestionably adequate 
to protect their interests. 

Although it appears that  practically all of the liquid assets of this 
~ b t a t e  have been disbursed and that  practically nothing now remains 
except unproductive real estate, only the sum of $6,358.24 has been 
retained in the trust fund created by order of the court. I t  was error 
for the court to decline to consider the petition of the guardians ad l ~ t c n ~  
in this respect. The judgment below should be modified so as to provide 
that the trustee shall retain out of the corpus of the estate as a whole an 
amount xhich  the court shall find to be amply sufficient to be set apar t  
in trust to guarantee to these infants their legacies u n d e ~  the nil1 before 
any further disbursement of the corpus is nlade to any other person. 

The record discloses that  there are four annuitants, other than the 
Porcher children, who were not parties to the agreement. T1le.e aanui- 
tants have not been made parties to this proceeding. I t  appears that the 
only provision made for their protcetion is contained in the agreement, 
~ h i c h  prorides that  the trustee shall pay these annuities out of the 
portion of the estate to be paid to Xrs .  L k t o n  Latta P 'xcher .  At  the 
same time t l ~ e  agreement and the decree of the court provide that  Mr.;. 
Percher shall receive all of her share except the $125,00C1 to be set apart  
for the benefit of the Porcher children. TT'e do not c o n k k r  that adequate 
trust pro~.isions have been attached to the portion of said estate payable 
to Mrs. Acton Latta Porelier to protect thesc~ annuitants. Thece parties 
likemibe take under the will and not under the agreement and their 
right is against the whole eitate. -Idequate pro\-ision houlcl be made 
for their protection. The court below, after adequate inwitigation, will 
entcr ,judgment modifying the dccl*ee enteretl in accordance nit11 this 
opinion. 

Modified and affirmed. 

SE.ITVELL, J., took no part  in the consideration or cleci-ion of this ca.c3. 

1. Insu~*ance # 45-Whether policy is a liabilit~ or an intle~nnit~ contract 
depends upon intent of parties as expressed in the in\trumcnt. 

Wlletller n policy ir~sures against 1i:lhility to third l~t~rso~ts,  t~ l l t i t l i n f i  
insured to recover upon the establisllment of linl~ility br jlltlgrnclit fro111 
risks covcrcd by the policy, or  is an indemnity eontmct entitling insured 
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to recover only sums actually paid in discharge of such liability, is to be 
determined by the intent of the parties as  expressed in the language of 
the contract. 

2. SamePol i cy  in suit held to insure against liability and insured was 
entitled to recover upon rendition of judgment in favor of third person. 

The policy in suit insured "against loss from liability" imposed by law 
upon insured resulting from the operation of the motor vehicles insured, 
and provided that insurer should have complete control over and should 
conduct the defense of any action against insured growing out of the risks 
covered, and that insured should not voluntarily incur any liability or 
settle any claim covered by the policy except with the written consent of 
insurer. Held: The provision giving insurer exclusive control over and 
right to conduct the defense of actions against insured is inconsistent 
with a contract of indemnity against loss actually sustained, and con- 
struing the contract as  a whole, i t  entitles insured to recover upon the 
establishment of liability by judgment on a cause of action arising from 
a risk covered by the policy, without a showing of payment of any part 
of the judgment by insured. Lozce v. F i d e l i t l ~  d Casualty Co. ,  170 N. C . ,  
445, cited and distinguished upon the language of the policy. 

3. Insurance § 51- 
Where judgment against insured is rendered on a risk covered by a 

liability contract, claim against the receiver of the insolvent insurer 
should be allowed on its admitted policy upon proof of the judgment, and 
where insured has also become insolvent the disposition of payments on 
the claim by insured's receiver is for the determination of the court. 

SEAWELL, J., took no part in the consideration or decision of this case. 

APPEAL by Burl ington Trucking  Company, claimant, f r o m  order dis- 
allowing i ts  c laim against t h e  receiver of defendant Insurance  Company, 
a t  September Term, 1937, of WAKE. Cowper,  Special Judge, presiding. 
Reversed. 

T h e  action mas instituted under  C. S., 6445, by the  Insurance Com- 
missioner f o r  the  purpose of having a receiver appointed to  administer 
the special fund  deposited by the Cent ra l  Mutua l  Insurance  Company of 
Chicago ( a n  I l l inois  corporation, now insolvent) w i t h  t h e  S ta te  Treas- 
u re r  f o r  the  payment  of the  obligations of said Insurance  Company to 
citizens or residents of this  State. P a u l  3'. S m i t h  was du ly  appointed 
and  qualified receiver. Thereafter  the  Burl ington Trucking  Company, 
a S o r t h  Carol ina corporation, a policyholder, filed a claim with said 
receiver on account of a judgment rendered against said Trucking  Com- 
pany  f o r  liability covered by  t h e  liability insurance policy of defendant 
Insurance  Company. This  claim was disallowed by  the  receiver on the  
ground t h a t  the  claimant  had  not paid the judgment  upon which the 
claim was based. Upon appeal  to  the  Superior  Court,  i t  was adjudged 
tha t  c laimant  was entitled only to  prove i ts  c laim f o r  the  actual  amount  
paid upon said judgment, with provision permit t ing payment  of the  
judgment by installments, t h e  claim t o  be allowed f o r  the amount  of 
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payments actually made within the limits of the policy. Claimant ap- 
pealed to the Supreme Court. 

Thereafter, i t  appearing that  the claimant, Burlington Trucking 
Company, had been placed in receivership, the receiver of the Trucking 
Company was, by order, empowered to prosecute the claim on its behalf. 

J .  N .  Broughfon, Thos. C.  Carter, and Wrn. H.  Yarborough, Jr., for 
appellant, Burlington Trucking Company. 

A. L. Purrington, Jr., for receiver o f  Cenfral -1lutual Insurance 
Cornpan y o f  Clz icago, appellee. 

DEVIP;, J. The question presented for decision by this appeal arose 
upon the follo~ving facts : 

The Central Xu tua l  Insurance Company of Chicigo (hereinafter 
called the Insurance Company) issued its policy of insurance to the 
Burlington Trucking Company insuring it "against loss from liability 
imposed by lam upon assured for damages on account of bodily injuries, 
including death resulting therefrom, . . . caused by or through the 
ownership, maintenance or operation of any automobile described in the 
schedule." The policy required the assured to give within five days 
written notice of any accident, claim or suit resulting, tcl forward process 
to the company, and, when requested, to aid in securing evidence and 
attendance of witnesses. The policy contained the further provision 
that  "the (Insurance) Company will investigate all accidents and claims 
covered hereunder. and defend in the name and on behalf of the assured 
all suits thereon, and mill pay . . . the expenses incurred by it in 
such investigation and defense, but the company reserves the right to 
settle any such claim or suit. The assured shall not roluntarily assume 
any liability nor interfere in any negotiations or legal proceedings con- 
ducted by the company on account of any claim, nor except a t  his own 
cost, settle any claim, nor incur any other expense without the writ trn 
consent of the company previously given." 

During the life of this policy the autonlobile of the Trucking Company 
was involred in  an accident resulting in  the death of Sar t  h Colston Barry  
in the State of Virginia. I n  a suit for damages therefor proqecutetl 
by R. P. Barry,  J r . ,  administrator, in the District C o ~ ~ r t  of the r n i t c d  
States for the Western District of T'irginia, judgment was rendercd 
5 December, 1936, against the Trucking Company f ' ~ r  $4,000. This 
suit was defended from the beginning and throughout ny the Insurance 
Company. Following the appointment of the receiver for the Insurance 
C'ompany, claim under the policy was filed by the Trucking Company 
for $i,000. with certified copy of the judgment attached. The Trucking 
Company had paid $700 on the judgment. The receiver rejected the 
claim for the remainder of the judgment for the rcason that  the insured 
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had not paid it. A similar ruling of the Superior Court, on appeal, 
was based upon the same ground. 

Does the ~ o l i c v  of insurance in suit constitute a contract of insurance 
A " 

against liability for damages, or only a contract of indemnity against 
actual loss in the sense of money paid?  As a condition precedent to the 
right to recover on the policy must the assured have paid the judgment? 

I t  has been well said that  a policy of liability insurance is either a 
contract of insurance against liability for loss or damage and is properly 
called a liability contract, or i t  is a contract of insurance against loss or 
damage and is  thus called an  indemnity contract. Vhether  it is the 
one or the other depends upon the intention of the parties as evinced 
by the phraseology of the agreement in the policy. "Where the policy 
prorides that  insured shall immediately notify the company in case of 
accident or injury, that  the company would defend actions growing out 
of iniuries, in the name of insured, and that  insured should not settle 
any claim or incur any expense without the consent of the company, i t  is 
generally held to be a policy of indemnity against liability for damages, 
and is not merely a contract of indemnity against damages." 36 C. J., 
1057-8; 14  R. C. L., 1321. 

I n  Slnz-ens c. Ins.  Co., 27 Fed. (211d), 859, construing a policy like the 
one in the instant case, after citing with approval the statement of the 
law found in 36 C. J., 1057-8, quoted above, the Court said:  "The case 
at bar comes within the definition quoted. While it expresses the obli- 
gation of the company to indemnify the assured against loss from lia- 
bility imposed by lam upon him for damages on account of bodily 
injuries accidentally sustained, it also contains the condition that  the 
assured shall notify the company of the accident, that  he shall not 
voluntarily assume any liability or settle any claim or incur any expense 
on account thereof without the consent of the company, and that the 
company will defend in the name and on behalf of the assured any suit 
against him to recover damages on account of bodily injuries." A num- 
ber of cases from different jurisdictions are cited in support of the view . . 

expressed by the Court. 
I n  Mal ley  v. American Indem. Corp.,  297 Pa., 216, 81  A. L. R., 1322, 

it was said:  "There are two types of indemnity insurance, sometimes 
called indemnity against liability or 'liability contracts' and indemnity 
against damage or 'indemnity contracts.' I n  the first class, the liability 
of the insured determines enforceability, in the other the policy is only 
enforceable when the insured has sustained actual loss, as by a 
judgment against him coming within the scope of the policy. The class 
into which particular policies fall depends on the intention of the parties 
as shown by their contract. Where the policy, indemnifying insured 
'against loss arising out of legal liability, provides that  the insured shall 
immediately notify the company in case of injury, and the company d l  
defend all suits growing out of injuries, in the name of insured, and 
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insured will not settle any claim m-ithout consent of the company, it is 
usually held to be a policy of indemnity against liability for damages 
or an  indemnity against liability, and is not a mere contract of indem- 
nity against damages." 

I n  the leading case of Clnrk v. Ronsnl, 157 N.  C., 2i0, 72 S. E. ,  954, 
con st ruin^ a liability insurance contract where th-  insurance was 

L 

"against loss from liability imposed by law upon the assured for dam- 
ages.') H o k e ,  b., states the law in thesc words: "In col~struing contracts 
of this character, the courts hare  generally held that  if the indemnity is 
clearly one against loss or damage, no action will l i ~  in favor of the 
insured till some clamage has been sustained, either by payment of the 
whole sum or some part  of an employee's claim; but if the stipulation is, 
in elTect, one indemnifying against liability, a right of action accrues 
wher~ the i11jul.y occurs or, in some instances, when the amount and 
rightfulness of the claim has been eqtahlished by judgment of some 
court having jurisdiction." 

I n  the elaboration of his opinion, Justice Hoke  cites Anokiz Lumber  
Co. P .  Crrs~irtlf~j Po., 63 hlinn., 286, and Snnders 1 . .  F i z n k f o r f  Ins .  Co., 
72 S. H., 485, and rrfers to those cases as follows: "In the Minnesota 
and New Hampshire cases, supra-and we incline to the opinion that  
the present policy comes within the principlepit n a s  held that  the 
terms, 'insured against loss from liability arising,' etc., in the first por- 
tion of the policy, Tvas so modified by subsequent clauses that  it amounted 
to insurance against liability, and the entire amount could be applied 
to the employer by appropriate process." 

Examining the opinion in Anoka L u m b ~ r  Co. v. C a w a l t y  Co., supro, 
we find that  Court, in holding the insurance contract one of indemnity 
against liability, reasoned as follows: "If the plaintiff is forbidden to 
settle a claim for an  accident of this kind, we fail to see how i t  is im- 
perative upon him (the assured) to pay a judgment rendered against 
him uDon such a claim as a condition to his right of recorery. The 
Insurance Company by the terms of its own policy has taken into its 
own hand the whole machinery for qettling such claim, and will not 
allow the employer (insured) to do it." -1nd in SnnJers  c. F r n n k f o r f  
Ins .  Co., supra, i t  was held that. since tho Insurance Company agreed, 
in the performance of its contract, to defend the suit and to settle with 
or pay the assured, it plainly provided for the pcrforinanee of the con- 
tract of indemnity before the assured has suffered loss in the scnse of 
actual payment of damages, and that  "after taking control of the pro- 
ceedings in a suit against the assured, t h ~  insurer could not thereafter 
be discharged except by payment of the indemnity to the assured, or 
securing his discharge from the claim." 

I n  Hoven  c. Steel Co., 93 Tis . ,  201, the Court said : "Again by one 
of the conditions the Insurance Company assumes entire charge and 
responsibility of the settlement of the loss and of any legal proceedings 
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and for the payment of the costs thereof. There is no way provided by 
which it can be relieved of its liability except by actual payment to the 
employer (assured) of the full amount for which it could become liable. 
. . . The provisions in the policy are inconsistent with any reason- 
able theory other than that the contract of insurance is one of indemnity 
against liability, and that  actual damage is not a condition precedent to 
the maintenance of an  action thereon." 

I n  Brandon L ) .  I n d e m n i f y  Co., 132 Kan., 68, the contract was held one 
of insurance against liability rather than one of indemnity against loss, 
citing Fritchie v. Extract  Co., 197 Pa., 401, and Slavens v. Ins. Co., 27 
F.  ( 2 ) )  859. I11 the annotations under this case, reported in 83 I .  L. R., 
677, a large number of cases from different jurisdictions are collected in 
support of the statement that  by the weight of authority a policy to 
insure the assured against "loss from liability" is one insuring against 
liability for damages, and that  loss ~vi th in  the meaning of the insuring 
clause may be sustained without payment having been made and is sus- 
tained by the rendition of a judgment against the assured. 

From I n d e m n i f y  Co. 2 % .  Dacis, 150 Va., 778, we quote: "The company 
was bound by the terms of the policy to indemnify the assured by paying 
any loss sustained by him 'by reason of the liability imposed by law' in 
cqse of in jury  to or the death of third persons, and to pay as well the 
court costs in any suit against the assured as also the interest upon any 
judgment in the suit. The policy also contains the usual stipulation 
that it d l  defend 'in the name of and on behalf of the assured all 
claims or suits for such damage for which the assured is, or is alleged 
to be. liable.' rnder such a policy the cause of action of the assured 
is complete and the assured can recover upon the contract as soon as the 
liability of the assured has become fixed and established by a judgment 
against him, even though he has sustained no actual pecuniary loss or 
damage a t  the time he seeks to recover." 31 C. J., 438. 

I n  Kzlrre 2%.  Indemni ty  C'O., 223 Xo.  App., 406, it mas held that the 
words "to indemnify the assured against loss by reason of liability im- 
posed by lam" were properly construed as a contract of insurance against 
liability and not a mere reimbursement contract. I n  that  case it was 
conceded that  the insured had not satisfied the judgment theretofore 
rendered against it  in the action for damages for personal injuries. 

I n  West r .  Xc-Villan, 301 Pa., 344, i t  was said:  "'There an  indem- 
nity contract contains provisions by which the absolute control and 
determination of loss may be taken from the indemnitee by the com- 
panx's assuming entire charge of the defense, the company waives its 
right to insist on a literal enforcement of the indemnity contemplated 
by the contract, and an  action may be sustained by an  indemnitee when 
the loss has been determined by final judgment. The reason for the 
above conclusion is that the insurer has voluntarily adopted the insured's 
liability. Having safeguarded its own interests by ascertaining, through 



I N  T H E  SUPREME COURT. 

legal channels, that  a fa i r  loss has been sustained by its conduct of the 
trial, i t  is estopped from dellying its own liability, and cannot prevent 
the indemnitee from recovering, though the indemnitt.e's liability has 
not been discharged by payment." 

To the same effect is the holding in Xiholev ich  v .  Ins .  Co., 261 Mich., 
495, 86 A. L. R., 633, where the Court said:  "Under such a policy, when 
judgnient was rendered against the insured, the amount thereof became 
due and payable from the insurer to him, and it was the legal duty of 
the (insurance) company to pay it." 

I n  Oehme c. Johnson,  151 Minn., 138, where the insurance was 
against "loss from liability imposed by law upon the assured for dam- 
ages as the result of ownership and maintenance or use of such auto- 
mobile," i t  was held : "The policy is a liability policy as distinguished 
from what is sometimes termed an  indemnity policy. An obligation to 
pay fo l low though the insured has not himself paid tke loss in money. 
The policy does not contain a 'no action' clause such as is found in  
some policies." 

I n  X u r g i c  2.. Casual ty  Cnderwri ters ,  245 Ill.  App., 361, it was held 
that, where the policy insured against loss from liability imposed by law 
for damages on account of injuries due to the operation of an automobile, 
it  was not incumbent upon the insured to prove payment of the judgment 
before suit. And in Ravenswood H o s p i f a l  c. Casual ty  Co., 250 Ill., 103, 
where the policy insured against loss from liability imposed by law, and 
liability was incurred, i t  was held that  when the court entered judgment 
against the insured, the loss on account of such liability was sustained. 

The reason for the rule, supported by these authorit es, that  the pro- 
vision in  the policy for the exclusive control of the d e f a s e  is an  impor- 
tant  factor in determining whether the contract is one of insurance 
against liability or of indemnity only, is well stated by Rausman,  J., in 
Davis v .  Casual ty  Co., 89 Wash., 571: "By taking over the defense the 
insurer assumes a feature of a liability contract as distinguished from 
an indemnity contract. When he takes over the defenw himself, he wil! 
not be heard to say that  he has not assumed the position of liability 
insurer." B y  conducting the defense to the exclusion of' the insured, the 
insurer waives the right to require prepayment by the insured, and on 
final judgment against the insured, loss has matured. 

I n  Brzlclcer I.. Casual ty  Co., 326 310.) 556, it mas sa id :  "It ( the 
insurer) undertook to defend any suit. I t  could not in accordance with 
that agreement cease that defense when t h ~  case mas lost. The protec- 
tion did not stop with the conduct of the suit. I t  call only stop when 
judgment against the assured is satisfied. The assured is not protected 
if he has to pay before he can recover against the insurer. A judgment 
impairs his credit. I t  might be sufficient to render him insolvent and 
drive him out of business. His  loss is the liability incurred when he has 
judgment rendered against him." 
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The following additional authorities, in support of the ruling in the 
cases above cited, may be noted. Fenton c. Ins .  Co., 36 Ore., 283 ; G r a f  
1%. A u t o  Ins .  Co., 225 310. App., 85;  Blanton c. Cotton -lfills, 103 Kan., 
118; Tl'ehrhahn e. Casualty Co., 221 110. App., 230; Landaker c. Ander-  
son ,  145 r a s h . ,  660; I n d e m n i f y  Co. c. Daues, 321 No., 1035. See, also, 
annotations and notes of cases in 37 A. L. R., 644. 

I n  Goerss c. I n d e m n i t y  Co., 223 No. App., 316, i t  was said:  " I t  is 
elementary and well understood that  the financial worth of a person is 
the value of his prnperty less what he owes, or, in other words, the value 
of his resources less his liabilities. A loss to a person, as understood in 
business, is either a decrease in the ralue of his resources or an increase 
in his liabilities. There ought to be no question that  the word 'loss' is 
used in this sense in the insuring clause of the policy under revien.." 

" (Loss from liability' literally means loss which arises immediately 
upon one beconling liable to another, not loss which arises imnlediately 
upon such liability being paid or extinguished. (Liability' is defined in 
TT'ebster's S e w  International Dictionary as 'that which one is under 
obligation to pay, or for which one is liable.' " Jfaryland Casualf?/ Co. 
c. Peppard,  53 Okla., 515. 

"Loss does not have an  inflexible meaning, and may consist of many 
different situations of varying gradations. Voluntary or involuntary 
separation from one's money is not the only criterion of loss. Any 
shrinkage in value of estate or property may on proper occasions be 
rightfully so termed." Malley v. Sn1. I n d e m n i t y  Corp., 297 Pa., 216. 

A contrary conclusion, in construing policies of liability insurance, 
seems to hare  been reached in Casualty Co. v. TTTi1lianzs, 209 Ky., 626; 
I n d e m n i f y  Co. 2'. Gasp-if, 144 Md., 660; F i d e l i f y  Co. c. TVillinms, 148 
Nd.,  289; I n d e m n i f y  Co,  c. X a r t i n ,  224 A a . ,  646; Rnpt i s  e. Fidel i ty  
Co., 109 TV. Qa., 602. See annotations in 83 A. L. R., 677. 

The appellee relies upon Lowe c. Fidel i ty  $ Casualty Co., 170 S. C., 
445, 87 S. E., 250. I n  that  case, Brown,  J., speaking for the Court, 
used this language: ''We are of opinion that  the plaintiff is not entitled 
to recorer the $5,000. The contract does not indemnify the assured 
against liability, but only against actual loss. I t  is admitted that the 
judgment has not been paid. That  being so. the plaintiff has suffered 
no loss and cannot recover." However, upon examination of the original 
record in that case, we find in  the insurance policy upon which that  
action waq based this prorision: "KO action shall be brought against 
the company under or by reason of this policy, unless it shall be brought 
by the assured . . . for loss that the assured has actually sustained 
by the assured's payment in money of a final judgment rendered after a 
trial in a suit against the assured for damages on account of negligence 
of the assured.') (Combs  2 % .  H u n f ,  140 Va., 627; Luycr c. Wendell ,  116 
Wash., 375.) There is no such provision in the policy issued by the 
Insurance Company in the case a t  bar, and hence the opinion in L o x e  
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1 % .  Fitlrliiy & C~'crsutrl/!j ('o., suprct, is not colltrolli~ig or authori ta t ive i n  
tlic tlwision of the question p r e w i t e d  i n  this case. 

I n  I?. I?,  c. Acc ide tc i  C'orp.. 172  S. (1.. 636, 90 S. E., 763, oric Ruffiii, 
a rai l road contractor, took out inde i~ in i ty  i11s11raiicc against liability f o r  
negligent i n j u r y  to  his ein~)loyees. J u t l g m m t  xi7as recorered by a n  em- 
ployell ant1 paid by the railroad. 111 w i t  by  Ruffin :1nd the  railroad 
ag:lilist the Intleliinity C O I I I P ~ I I ~  the defendant 's cleiliurrcr n-ac. over- 
ruled. mid the Cour t  w i d  : '(Tlie railroad company suffered the los,~. 
Ruffin is res l~o~is ib lc  to tlic rai l road coml)anr  f o r  the  amount  of said loss, 

I \ p p l ) i i ~ g  the principle. of l a n ,  dcduci1)le f r o m  the rutlloritic+ cited, 
to tlw fac t<  i n  the c:rv a t  h r ,  \ \ e  reach the  coliclusioil tha t  wlic~11 lo.. 
fro111 a liability n itliin the cox crage of the policy, a i d  against n llicll 
tlic 11i.nralic~r ('unlpany lias contr:rctec1 to insure a d  for which it hiis 
r c c e i ~  ccl c20nlpcniution, ha; been judicially establishcci, tlie In -urancc  
C o i n ~ ~ a ~ i y  call only be clischargetl by payment, the  ul t imate disposition 
of tlicl fund  by the receiver of the  ilisured to be deternli led by tlic c.ourt. 
It folloxts, tlwrefore, tha t  \\ l ien thc c l a i ~ i ~ n t  filed its c l a i ~ i ~ ,  based upoil 
tlio Insurallce ( 'o~npany ' s  admit ted policy, together wit11 proof of a valill 
jutlgmcnt fo r  a liability corered 11. tlic policy and  witliin the  limit con- 
tracted, i t  was e r ror  to  diiallow the claim. 

Tlw juclgiiielit of the Superior  Cour t  i n  this respect mus t  be 
Re\.ersed. 

SEAWELL, J., took n o  p a r t  i n  the  consideration or decision of tlii:, caw.  

IT. I.:. ODUJI r .  SATIOSAL OIL COJIPAST. 

(Filed 4 May, 1938.) 

1. Master and Servant 12-1~kidcnc.c of negligence of owner, resulting 
in injury to independent contritctor in perfornlance o f  work, held for 
j~ ir) .  

Plaintiff's allegutlons and evidence were to tlie effect that lie n a s  
employed as an indepe~ldcnt contractor to perform certain norl; on the 
roof of dcfendnnt's building, that in the ptbrforn~ance of the worli defentl- 
ant  gn\e  plaintiff permis-ion to use certain scaffolding around the build- 
ing, that due to a defect in the nlaterinl of which plaintiff 11:1d no linowl- 
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edge, the scaffolding gave may under plaintiff as  he was using it  in the 
performance of the work, causing plaintiff to fall to his serious injury. 
Defendant alleged and offered evidence to the effect that the scaffoldiiig 
which fell was built by plaintiff and that plaintiff was guilty of contribu- 
tory negligence. Held: The conflicting evidence was properly submitted 
to the jury upon the issue of negligence under instructions that the 
burden was on plaintiff to prove negligence on the part of defendant in 
failing to exercise due care to select reasonably safe materials for the 
scaffolding, proximate cause, and that the scaffolding that fell mas built 
by defendant and not plaintiff, and the refusal to submit the issue of 
contributory negligence, for want of evidence to support it, was not error. 

2. Master and Servant § 49- 
Where the Industrial Commission refuses compensation on the ground 

that claimant was an independent contractor and not an employee, the 
Superior Court has jurisdiction of an action by the independent contractor 
to recover for the injury upon allegations of negligence. 

3. Master and Servant § 4a-Relationship of owner and independent con- 
tractor held not changed by contractor's agreement to do additional 
work. 

The relationship of owner and independent contractor is not changed by 
the fact that the contractor agrees to do additional work of the same 
nature not covered by the original contract, which additional work is 
under the contractor's control, including the furnishing of labor and 
material, the owner being interested solely in the result. 

4. Trial § 3% 
The refusal to give instructions requested in the language prayed for 

will not be held for error when the charge, taken as  a whole, fully 
charges the law applicable to the facts. 

SEAWELL. J., t001i no part in the consideration or decision of this case. 

APPEAL by defendant  f r o m  Grady,  J., and  a jury, a t  F e b r u a r y  Term,  
1938. of CRAVEX. S o  error. 

This  is a n  action for  actionable negligence, brought by plaintiff 
against defendant  to  recover damages. 

T h e  complaint of plaintiff alleges i n  p a r t  t h a t  defendant is a corpo- 
rat ion engaged i n  selling oil and oil products, both wholesale and  retail ,  
within the  S ta te  of N o r t h  Carolina, and  i n  connection therewith ac- 
quires lands and  constructs buildings fo r  the  purpose of carrying on said 
business. "That  short ly  pr ior  to  22 December, 1936, plaintiff was 
engaged to assist i n  the  construction of a filling s tat ion on S ta te  H i g h -  
way, Route S o .  30, a t  a point about one mile west of t h e  ci ty  limits of 
the city of N e w  Bern,  and part icular ly engaged to cover the  roof of said 
building, and  a shed or  protruding eaves designated as  a canopy, accord- 
ing  to  the plans and  blueprint  furnished h im by  the  defendant. 

T h a t  upon enter ing said agreement, i t  was understood between the  
parties t h a t  the  scaffolding used i n  the  construction of the walls and  
understructure of the  roof of the  building was to  be allowed t o  remain 
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for the use of the plaintiff in carrying out the work h. was engaged to 
do, and he did use the same and completed the wcrk as originally 
planned, when, upon request of the defendant, the work. contemplated to 
be done by the plaintiff was extended so as to place an  additional canopy, 
known as a return, extending about eight feet from tlie eastward edge 
of said building, and for the purpose of carrying on the additional ~vork ,  
the scaffolding, as hereinbefore stated, erected by thtb defendant, was 
permitted to remain for the use of the plaintiff. 

That  when said plaintiff undertook to carry out the ~vork  and place 
the metal on the return, in accordance with his instructions from the 
defendant, he went upon said scaffolding, as mas necessary for him to do, 
and, just as he was beginning to perform tlie mork for the defendant, the 
scaffolding gave way, broke and fell to the ground, carrying the plaintiff 
to tlie ground with i t  and causing plaintiff to fall upon the ground and 
striking the ground with his head, thereby seriously and permanently 
injuring plaintiff, ~vhich  said injury resulted in breaking plaintiff's neck 
by breaking i11 t ~ o  the fifth vertebra. That  immediately thereafter 
plaintiff was carried to the hospital in the city of Xew Bern, where 
X-rays were taken and medical treatment administered and it was found 
that 'it was necewary to place the plaintiff, from his wa st up, in a heary 
plaster cast. That  said plaintiff was confined to his bed for many weeks 
and Jvas compelled to wear the plaster cast for a period of more than six 
wcekq. That  plaintiff has nerer recorered fully from said injury, and, 
for a long period of time after the removal of the plaster cast, was com- 
pelled to n e a r  a leather yoke or neck piece in order to support his head. 
Tliat plaintiff continues to suffer and is informed by enlinent physicians 
attending him that  he will continue to suffer because of said injury, 
permanently, and will nerer be able to do and perform the kind of mork 
for \r liich he has been trained and in which he has been engaged through- 
out his life. 

That  defendant's negligence in failing to furnish plaintiff a safe place 
to work, 3s hereinbefore and hereinafter set out, was the sole and proxi- 
mate cause of the plaintiff's injury, in that  said defen~iant  provided an 
insecure and defective scaffold, which said defects merp unknown to the 
plaintiff a t  the time he undertook to perform the work, although plaintiff 
rcceired assurance from the superintendent and agent of the defendant 
that  the said scaffold was secure and altogether a safe place for him 
to work. 

Tliat by reason of the negligence of the defendant, resulting in the 
injury to the plaintiff as hereinbefore alleged, said plaintiff has suffered 
serious and permanent physical in jury  and has been and mill be perma- 
nently prerented from performing work in which he has heretofore been 
engaged," etc., and prays for a certain amount of damages. 
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The defendant denied the material allegations of the complaint and 
"avers that the plaintiff, after beginning said work, requested permis- 
sion to use the scaffolding erected a t  said building and, in addition 
thereto, the plaintiff, to carry out his work, erected additional scaffolding 
in and around qaid building. . . . The defendant avers in this 
connection, that  while performing the work which the plaintiff was 
undertaking to do, that he did fall from the scaffolding erected by him, 
causing ~vhaterer  injury the plaintiff sustained. , , . For  a further 
defense, this defendant says that  if this plaintiff was in anywise injured 
as allcged in the complaint, that said injury was due to his own careless 
and'negligent conduct in the manner of the construction of said scaffold- 
ing and his on-n use of the same, and this defendant pleads such con- 
tributory negligence on the part  of the plaintiff in bar of any recovery 
by him in this action." 

The issues submitted to the jury, and their answers thereto, were as 
follo\vs : 

"1. TTas the plaintiff injured by the negligence of the defendant, as 
alleged in the complaint ? ,111s. : 'Yes.' 

"2. T h a t  damages, if anything, is the plaintiff entitled to recover of 
the defendant ? h s .  : ($16,000.' " 

On the trial numerous exceptions and assignments of error were made 
by defendant. The material ones will be considered in the opinion. 

11. P. K k i f e h u r s f ,  X .  8. Dunn,  and R. E. Whitehurst  for plaint i f .  
Burden Le. Stith and D m n  d? Dunn  for defendanf .  

CLARKSON, J. At  the close of plaintiff's evidence and a t  the close of 
all the evidence, the defendant in the court below made motions for judg- 
ment as in case of nonsuit. C. S., 567. The court below overruled 
these motions and in this we can see no error. 

The eridence on the part  of plaintiff was plenary to be submitted to 
the jury and the evidence sustained the allegations of the complaint. 
At the conclusion of the reading of the pleadings, the defendant moved 
the court to dismiss the action on the ground that  under the pleadings 
jurisdiction thereof was with the Industrial Commission under the 
Torkmen7s Compensation Act of Xor th  Carolina. I n  considering said 
motion, the court was furnished with the findings of fact of the North 
Carolina Industrial Commission and the judgment based thereon: (The 
facts are set forth.) "Upon the finding that  a t  the time of his injury 
on 22 December, 1936, the plaintiff was an  independent contractor, and 
not an  ~nlployee of the defendant employer, the claim for compensation 
is denied. . . . Upon all the evidence in this case, the Commission 
finds as a fact that the plaintiff v a s  an independent contractor at the 
time he sustained his injury, 22 December, 1936. Con~pensation is 
denied and each party will pay its own cost." 
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-- 

There was no appeal by either party to the finding 01' fact and denial 
of coinpensation on the ground that  "plaintiff was an ndependent con- 
tractor." The opinion ~ w s  filed on IS March, 1037. The present 
action TvaS brought on I S  May, 1037. I n  the p revn t  case there is no 
eJ idenee that  the parties stood in the relationship of m&er and serrant  
or en~ployer and employee. 
S. C. Code, 1035 (Michic), section SOSL (k ) ,  is as follons: "From 

and after the taking effect of this article el-ery employw and emp1o;vee. 
except as herein stated, shall he preburned to have accepted the prori- 
sions of this article respccti~ely to pay and accept cornpen.ation for 
personal illjury or death by accident arising out of and in the conr,e of 
the ernploynent, and shall be bound thereby. unless he .hall hare  giren, 
prior to any accident resulting in in jury  or death, notic? to the contrary 
in the manner herein prorided." The abore section iq not applicable 
to thc facts in tlle present action. 

Tlic material questions inrolrcd : ( I )  Where plaintiff, an independent 
contractor, n a s  injured by the negligence of the def tmhnt ,  doe% the 
Superior Court hare  jurisdiction of an action brought to recoler dam- 
ages for such in ju ry?  Yeq. ( 2 )  Where plaintiff, an  ~ildeperident con- 
tractor, agreed to extend the contract so as to include a "return" a t  the 
corner of the building, does w c h  addition to the conirwct change tlie 
relation as an  independent contractor when all of said work n a s  under 
plaintiff's control, including the furnishing of all necwsary labor and 
material used, and the defendant looked only to the result? S o .  

Thrrc  was a conflict in the evidence as to who put up  the scaffolding 
on vllich plaintiff had to stand to do the no rk  and which fell causing 
his injury. I11 the charge of tlie court below this was left for the jury 
to determine. Also the queetion of due care. The court below charged 
the jury, in p a r t :  "The charge in the complaint again.,t the defendant, 
gentlemen, so f a r  as this first issue is concerned, is that  i t  n a s  guilty 
of negligence. That  is, that  i t  Ttas guilty of failing to txerciie due care, 
that  jt failed to exercise that  degree of care which a Inan of ordinary 
prudence mould or should exercise under the same or similar circurn- 
stances. The care har ing  reference to the building of the scaffold, if 
it  \\as constructed by the defendant or by its agents, they knoning a t  the 
time that  it was going to be used by the plaintiff, that  lie n as going to 
stand upon it while discharging hi5 dutie. in corering the roof. I 
charge you that  it was the duty of the defendant to use ordinary care in 
the selection of the material out of w11ich the scaffold nab constructed. 
that 1.. to uie the degree of care nliich a man of or l inary  prudence 
~rould  use under the same or similar circumstances. And if he fails to 
(lo so, that  iq, if you find that  tlle defendant built the scaffold and failed 
to excrcise that  degree of care which i t  should have exercised under the 
circumstances, and if such failure on its part was the proximate cause 
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of the illjuries received by the plaintiff, then i t  would be your duty, 
gentlemen, to answer the first issue 'yes.' I f  you do not so find, it 
would be youla duty to answer it 'So. '  .\gain, in respect to this issue, I 
ellarge yon, gentlemen, that if the plaintiff has failed to satisfy you by 
tlie greater weight of the evidence that  the tlefendant and its agents 
constrnctccl this scaffold, but, on the other hand, it appears to you that  
the plaintiff himself built the scaffold, or built that  part  of i t  which fell, 
which pare way and caused him to be injured, then I charge you he 
cannot rccorer in this case, becai1.c if he undertook to conqtruct the 
scaffold on which he \\-as going to stand, he being an independent con- 
tractor.  wording to his own contention, and if he built the scaffold to 
such an estrnt  that it  would not bear his weight, but fell as he stood on it 

L 

and cauml  hiin to fall to the ground and injure his neck, then, gentlenien 
of the jury. as a matter of common scnqe, he woulcl be responsible for his 
o1vn conduct and he could not rccorer out of the defentlant." The above 
charge giwq a clear and concise statenlent of the controversy. 

George 3lcDaniel testified, in p a r t :  "Mr. Nessick ( V i l l  Nessick, 
agent for defen~lant)  and his crew put the staging up and Mr. Tosto 
was among them;  that  the staging he referred to was a part of the same 
which fell 11-ith N r .  Odum;  that  witness n a s  standing in the open about 
30 feet from Mr. Oduni and saw him fall. Upon being questioned as to 
what caused the staging to fall, he stated the barrow that  went out from 
the building and welit up the 2x4 broke; thut  it  as zcenlc and  seemed t o  
be a kno t ty  plece o f  wood." 

Ales Tosto testified. in p a r t :  "That he put up  the staging that fell 
and was ordered by Mr. Xessick to build i t ;  that  if X r .  Odum built 
any part of that  staging he didn't sec i t ;  that Mr. Odunl did not h a w  
anything to do with the part  that fell, because it was already up. . . . 
n ' i t n e ~ s  testified that it was the cross barrow that  broke, explaining that  
at the north end of the house there was an upright set off from the house 
and this was held up  and attached to the mall of the house by the cross 
arm or b a r r o ~ r  which supported tlie floor of the staging, and that  this 
barrow broke in two, letting the stage down and precipitating Mr. Odum 
to the ground." 

Carl Chadwick testified, in p a r t :  "That he did not know who put 
thcm u p ;  that he did not see Mr.  Otlnm fall, but saw him immediately 
afterwalds and that  he examined the staging after Odum fell ;  that  t h e  
boirrtl uws  lrccik and the barrow broke, pulling the nails out from the 
uiece that was in the house." 

The defendant contends that  the issue of contributory negligence 
should have been submitted to tlie jury. On the evidence the court 
below refused to submit the issue for lack of evidence, and in this we 
think the court was correct. 

The defendant's prayers for instructions were not given in the lan- 
guage prayed for, but, taking tlie charge as a whole, the law applicable 
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to thc fac t>  w r e  ful ly  g i w n  hp the  court below, and the refusal was 
not rjwiudicial.  . ,> 

W e  w e  110 ~~re juc l ic ia l  c r ror  i n  the  adniission of evidmce eomulained 
A ,  

of 1,- defcnd:rnt, nor  as to  the charge of thc court  he lo^^^ as  to  damages. 

The  c , i v  is ~ i i a i n l y  one of disputed facts, and the charge, f ree f r o m  error, 

lefr the  facts  f o r  determinat ion by the  jury. T h e y  found f o r  plaintiff 
antl, on  the  whole record, we find 110 prejudicial  o r  reversible error .  

N o  error .  

SEATLLL. J., took n o  p a r t  i n  tllc consit1er:ition or  deci.ion of thiq case. 

CH.\RT,II~: ITMU.: axn W I F ~ .  EI-LA IISlIE, r. LESLII2 TTElI, .+.xu LIOSET, 
WEIT,, T ~ \ u r x o  as H. WEIL A S D  BROS. 

1. Mortgages 358- 

-1 cc'stlr~ qrrc t ~ ~ t s t  11:is tlie right to buy in the prorcrtj- a t  the fore- 
closure sxle in the absenc~! of fraud or collnhion. 

2. Mortgages s 40: T r ~ s t f  # 1b:  Frauds,  Statute  of, § L%l'arol agree- 
nirnt  to  purcl~nbe at hale f o r  bcncfit of debtor creates valid parol trust. 

IVlrele a pclhon agrees to pnrclrnse nt a forcclosurc or judlc~al h:tle 
1111dcr n par01 ngrcement to hold title for tlle benefit of the tleljtor mid to 
rc180n\cj the Icgnl titlc upon repayment of the amo~mt  : i d ~ a n ~ e t l .  n whi l ,  
ellforccn1)le p:rrol trn5t is created ill f n ~ o r  of the debtor. proridcd the 
:rgrcc~lnc~iit lc m;~tlr a t  or Iwfore the leg,il ebtntc p:rcw. : ~ n d  i~icl i  :rgree- 
Inc1nt ilcc.d not he anp~trrted by coniiderntion 1111t may 11e enforteit :xg.xi~rit 
:I nlcre T olnntcer. 

3. Frauds,  Statute  of, 5 9: Trusts W 10-Crstui i ~ n d r r  p r o 1  t rust  nlny bc 
estopped frorn setting u p  equitable tit le by inconsistent conduct. 

While all equitable interest in land may not be conroyed Ijy pnrol, nil 
cqriitnble interest: niny he nbantlonc~d, rclcnscd, or 11-airetl in favor of the 
lioltler of the 1cg:il title by condnct positive. ~ineql~ivoc:ll ant1 il~consistelit 
n-it11 a11 intention to assert snvh eqnitablc claim, but s11c.11 waiver or 
:tbnntlomncut, being nn cqnitahlc tlefensc. milst 11e plcntlcd. 

4. Sanre: JIortgages # 40-Evidence held to  establish estoppel against 
nlortgagor t o  assert t h a t  purchaser a t  sale bought for his benefit. 

Plniiitiff ~nc~rtgngors contentl(~1 that tlie c'c'st~tis q11c' t~ ' r , s tc '~ t t  ill ;I sc~ol~cl  
tlcetl of trnst on tlie property I~ongl~ t  thc property a t  t h ?  forr~clohurc sxlc 
of the instrr~mc.irt luntlcr :I pnrol :rgrcclmtJnt to Irol(1 till? for benefit of 
111:lintiffs nnil to reconvey to them upon their paymew to them of the 
:rn~onnt of the hiti. Dcfcndni~t pl(~ntlc(1 and i~~trot l~icct l  ill e r i t l e l ~ c ~  :L lease 
to plaintiffs csec~itcd ant1 signed by thc parties nftcr the sale, n-hie11 lease 
cwntrnct collt:iii~ed an option g i ~ i n g  plaintiffs the right to p11rc11:1se \~i t l i in  
n time stipn1:ltetl lipon terms a t  ~ a r i m i c c  with tlle terrns of the alleged 
pnrol trnst. Held:  The signing of tlie leasc try plaintiffs nnd thr  taking 
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of a11 option to pllrelii~st~ 1113011 terlns at  v:~riilnce n-it11 those of tlic ;~llegcstl 
parol agreement. establislles coilduct positive. ~ulet~nivocal. i111t1 i l ~ c o ~ ~ s i s t -  
ent \\-it11 the clairn of title nnder the :~llcgetl pnrol agreeinc~l~t. i111d 111:llli- 

fests conc1usi~-ely an intention not to rc.1~ thereon, a11d the 1e:lsc. though 
ir~troduced 113- tlefent1:mt.~. clarifies p1ni11tifTs' ~ ~ ~ . i ~ l e l ~ c t ~  :ind s~lpl~ol'ts the 
gr:li~ting of tlefenda~lt's rnotion to ~ r o ~ ~ s u i t .  

6. Trial # 22b- 
While ordinarily defentlant's erideucc will not be co~~sidcred in 1~:~ssillg 

111)oli his motion to nolluuit, where clefe~~clnllt's e~i(lc.nct is 11ot in coliflict 
wit11 plaintiff's eridence, it may be consitlered ill so fa r  ns  i t  ttntls to  
e q ~ l a i n  and clarify plaintiff's eridencc. 

 ah^^.^^, by  plaintiffs f r o m  G'rcccly, .I., a t  August-September Ter r r~ ,  
1937. of TAYNE. 

Civil action to  recorer tit le to  l and  under  alleged par01 truqt agree- 
ment. and f o r  accounting for  ren t i  and  profits. 

T h e  u n c o ~ ~ t r o r e r t c t i  f a r t s  a r e  substantially these:  On 27 Ju1~- .  1928, 
plaintiff\ esecutrtl n deed of t r u d  t o  It. J a c k  Smi th ,  trubtec, i n  xvhich 
tllc l and i  ill quwtion. owned by the fernc plaintiff. wcre conr-eyed to 
secure a n  iadehtetlnesi of $309.50 due by then1 to defendants on 1 J a n u -  
ary,  1928. T h i s  ponr-eyance was subject to  a pr ior  deed of tn l s t  executed 
by plaintiffs to  Southern Trus t  Cornpang, trnrtee, to secure a n  indebted- 
nc\s to  TTirginia-Carolina J o i n t  Stock Land  Bank.  A t  request of de- 
fendants, ant1 under  the p o n e r  of sale contained i n  the  deed of truct to  
Smith,  trubtee, lie du ly  advertised alitl sold the land on 30 August,  1830, 
ill accordance nit11 the terrns contained i n  the deed of t rust ,  v h e n  the 
defelldants became the I ~ i ~ h e s t  bidder.: a t  $355.00. Upon the  hid being 
raised, a reiale n as held on 15 Octobcr. 1930, 11-hen the  defendants again 
becamc tlic purchasers a t  $415.00. and  pursuant  thereto and i n  cine 
time deed was duly made to them by the trustcc. 

Plaint i f f i  allegerl and offered e ~ i ( 1 e n r e  tending to qhom t h a t  on the  date  
of the deed of t r u i t  to  Smi th ,  trustee. he  wah and  har  hren a t  all  t imes 
i i n w  a n  ~ i n l ~ l o y r e  of defendants; tha t  pr ior  to  the  first sale, plaintiff 
C'harlie &re. representing himself and ac agent f o r  hi?  rr-ife, the plain- 
tiff E u l a  l h e ,  approached the defent lmt Lionel TfTeil and informed llirn 
tha t  plaintiffs n e r e  unable to  pay  i n  ful l  the indebtedness due to defend- 
a n t s :  tha t  thereupon said defendant stated t h a t  if the plaintiff? would 
not reiist  the foreclosure under  the p o n e r  of +ale contailled i n  tlie drwl 
of t r n i t  to  Smi th ,  he  would purcllase the  property a t  the  sale, subject to 
liens of record, and. hold the title to  .am? f o r  plaintiffs unt i l  t h y  were 
able to  pay  h i m ;  tha t  relying upon the  defendants'  prorniqe to  purchase 
and hold the  !and, and i n  consequence tllercof. the plaintiffs alloyed the 
land to be wid; tha t  i n  l I a ~ ,  1933, plaintiffs tendered to defendants the  
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amount due thern and denlanded a conveyance of the la i d  ; that  defend- 
ants disavoued the par01 trust agreement and refused to make the deed; 
:tnd thnt plaintiffs have been a t  all times since ready, , ~ b l e  and willing 
to contl)l,v v i t h  the terms and conditions of the trust a;;reement and to 
tahe title to the lands. 

011 the other hand, tlic defendants deny that  they made any such 
agreeluent as alleged by the plaintiffs. Defc~ldants are1 that after they 
bccanle the o\\ners and entitled to the possession of the land in questiol~, 
they ilnn~ecliatelp took possession of it and, escept for the rental agree- 
lticnt r\ i th  l)laintiff.;, they reni:tincd in  pos*csbion thereof up to the date 
of filing ansner. The j  furtller a x r  that  they became the owners of the 
l a d  on 30 October, 1920, and shortly therc>aftcr rentec same to 1,laili- 
tiffs bp  a ~vr i t ten  agreement of leasc on 33 March, 1031, which the plain- 
tiffs signed; that  the ]case pro~i t lcd  that  dt4endants sll~3llld rent to the 
plaintiffs for the year 1931; that  plaintiffs acceptcd the tenancy and as 
such tennlits paid a part of the rent specified in tlic leas(>; that  in J anu-  
ary, 1932, the lease expired and plaintiffs moved from the lands; and 
thnt by rc:~soil of the said tenancy or rental agreemeut, under which 
there I\ as an :tttornrnent by the plaintiffs to thc defendants, the plaintiffs 
are estopped from questioning or attacking the title of the defendants. 

?'lie plaintiff Charlie Hare  testified on cross-cxamina~ion that  he did 
not reliternher signing the agreement of lease, but admitt2d his signature 
thereto, and the sarl~c was marked for identification. On beine fu r the r  u 

esaniincd hy defcidants, he testified that  he did not pay one cent of rent 
for 1031; that  he "got off the land in  1932"; that  he did not raise the 
bid on the propertg after the first foreclosure sale; and did not know 
who did raise i t ;  that  he did riot know there mas a resale; and that  he 
swore to the complaint. 

The court beloiv overruled defendants7 motion for n o ~ m i t  a t  close of 
plaintiffs7 evidence. Thereupon defendants, over objection by plaintiffs, 
offered in evidence the agreement of lease which had helm identified by 
plaintiff Charlie Hare  and signed by him and his wife, in which the 
terms of the lease are set forth as alleged, and in which, among others, 
this p ro~ i s ion  appears: "That the parties of the first par t  (defendants) 
agree in the event the parties of the second part (plaintiffs) pay to the 
parties of tlic first par t  all of said rental when due that  the parties of 
the first part \rill upon request so to do by the parties of the second par t  
on or before 5 Sovernber, 1931, sell and convey said lands to the parties 
of the second part  on 5 November, 1931, sul~ject  to the lien of the debt 
secured by the deed of trust . . . to Southern Trust  Company 
. . . and subject to all other liens . . . upon the payment to the 
parties of the first par t  . . . of a purchase price of $860.00 there- 
for," plus amount of installments paid to Land Bank, taxes and interest, 
"it being expressly agreed that  in the event the parties of the second part  
fail to pay said rental when 5 Kovember, 1931, is due, or fai l  to pay 
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said purchase price therefor on 5 No~ember .  1931, then and in either 
of such events, the option contained in this paragraph to purchase said 
lands ,shall be null and yoid." 

Defendants further offered in evidence, orer objection by plaintiffs, 
record in office of the clerk of Superior Court of sale and of resale of 
the property, i n  which i t  appears that  order of resale was made upon 
the bid a t  first sale being raised by plaintiff Charlie Hare.  

From judgment as of nonsuit a t  close of all the evidence, plaintiffs 
41 n error. appeal to the Supreme Court and asL'g 

J o h n  S. Peacock,  S c o f f  B. Berkeley ,  and Charles  P. Gaylor  for plain- 
t i f s ,  appellants.  

E h r i n g k a u s ,  Roya l l ,  Gosney  Le- Snzith and D. C.  H u m p h r e y  for defend-  
an t s ,  appellees. 

WIKBORNE, J. On the factual situation presented by the record on 
this appeal, we hold that  the judgment as of nonsuit was properly 
entered. 

I t  is well settled in this jurisdiction that  the c e s f u i  que t r u s f  has the 
right to buy a t  the trust sale unless fraud or collusion is alleged or 
proved. Monroe  v. Fuch t l e r ,  121 N. C., 101, 28 S. E., 63;  H a y e s  c. 
Pace,  162 S.  C., 288, 78 S. E., 290; Winches ter  v. Winches ter ,  178 
X. C.. 483, 101 S. E., 25;  "Yimpson v. F r y ,  194 N.  C., 623, 140 S. E., 
295; B u n n  v. Hol l iday ,  209 N. C., 851, 183 S. E., 278; H i l l  v. Fert i l i zer  
Co., 210 N.  C., 417, 187 S. E., 577; B a n k  v. H a r d y ,  211 S. C., 459, 
190 S. E., 730. 

I n  the present case there is no allegation of fraud or collusion in  the 
foreclosure sale. On the contrary, the plaintiffs affirm the sale, and 
allege that  defendants bought a t  the sale under a parol trust agreement 
to hold the land for  them. 

I t  is uniformly held to be the lam in this State that  where one person 
buys land under a parol agreement to do so and to hold it for another 
until he repays the purchase money, the purchaser becomes a trustee for 
the party for whom he purchased the land. Equity will enforce such an  
agreement. C o k n  v. C h a p m a n ,  62 N. C., 92;  Cobb c. E d w a r d s ,  117 
S. C.. 244, 23 S. E., 241; Owens  c. W i l l i a m s ,  130 N. C., 165, 41 S. E., 
93;  A v e r y  v. S t e w a r t ,  136 S. C., 426, 48 S. E., 775; Al len  v. Gooding,  
173 K. C., 03, 91 S. E., 694; Peterson e. T a y l o r ,  203 N.  C., 673, 166 
S. E., 800. 

I n  Owens  v. TVilliams, supra ,  Furclzes, C.  J., said:  "Whenever land 
is conveyed to one party under an  agreement that  he is to hold i t  for 
another, he becomes a trustee, whether this agreement is made a t  the 
time of the conveyance or is made before, and the land is conveyed in 
pursuance of said agreement. This is an express trust and an  equitable 
trust." H o l d e n  c. S t r i ck land ,  116 N. C., 185;  S y k e s  v. Boone,  132 
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S. C., 199, 43 S. E. ,  645; L ~ c f z  2%.  H o y l ~ ,  167 W. C., 632, 83 S. E., 149; 
A l l e n  1 % .  G'ootlinq, s ~ c p r n ;  Rltsl t  r. J l c P h e r s o n ,  176 h'. C., 562, 97 S. E., 
613. 

TT'here purchase has been made a t  public or judici:il sale, and the 
purchi~.er ~~-11o paid the nloncy out of his own funds agreed to hold the 
land subject to the right of the person, wliose land he bought, and to 
r econ~ey  the lcgal title upon repayment of his outlay, t has been held 
generally in tliis State that  a d i d  p r o 1  trust is created in favor of the 
fonner owner of the land. C o b b  1 . .  Bdzcvrds ,  szrpro; Ouscns 2%. I T ' i l l i n ~ ~ s ,  
w p r ( 7  . RI~AJI I > .  X c P h ~ r s o n ,  s ~ r p r n ;  C u n n i n g h a m  I!. Lo11g IS6 S. C., 526, 
120 S .  E., 81. 

I'arol trust docs not require a consideration to support it. I f  the 
declaration is made a t  or beforc the lcgal estate passes, it  n-ill be valid 
men in fnror  of a mcrc volunteer. P i f i n z n n  1.. P i f f n z n n ,  107 N. C., 159, 
1 2  S. E.. 61;  BlncA bur71 1 % .  I i l n c ~ X h l ~ r r ~ ,  109 S. C., 4SS. 13 S. E., 937; 
SyX.cs I?. B o o n e ,  supra .  

-1pplying these principles to the facts of the present caqe, and con- 
ceding that  therc is sufficient evidence upon vhich  to ba:e a parol trust, 
we arc of opinion, and so hold, that  the evidence on tliij appeal clcarly 
shows that  the parol trust, if any existed, has been abandoned or released 
to the defendants by the acts and conduct of the plaintiffs. I n  Gorrr l l  
c. A l l s l ) n l c ~ ~ h ,  120 N. C., 362, 27 S. E., 8 5 ,  D o u g h s ,  J., sa id :  "While an  
equitable interest in land may not be transferred by parol, it  may be 
abandoned or relcased to holder of the legal title by matter i n  pais- 
provided such intention is clearly shown." W e l l s  c. C r l t m p l e r ,  182 
S.  C., 350, 109 S. E., 49. I n  L e w i s  11. Gn?y, 151 N .  C., 168, 65 S. E., 
907, the Court said : "Parties may by parol rescind, or by matter in pais  
abandon" rights in land. 

I n  65 C. J., 955, i t  is stated: "A c e s f u i  q u e  trust, or one claiming to 
be such, n.110 is competent to act for  himself, may be est'lpped, or waire 
his right, to enforce a trust in his favor by words or acts on his par t  
which, expressly or by implication, show an  intention to abandon, or 
not to rely upon or assert, such trust, as by acquiescing, with knowledge 
of all the material fact$, in the a l l~ged  trustee'q acts in dealing with, or 
disposing of, the property in  a manner inconsistent with the existence or 
continilation of a trust." 

I n  1:nnX.s 2). I Innks ,  77 S. C., 186 : "TO constitute an abandonment or 
reiinnciation of claim there mnst be acts or conduct positive, unequiuo- 
cal, and inconsistent with his clainl of title." 

Defendants plead as an  estoppel the lease agreement of 23 Xarch,  
1931. Plaintiffs admit execution of it, and do not challenge its force 
and effect by pleading fraud or by other equitable defenso. 

Matters in the nature of an  equitable defense must be pleaded. T o l e r  
7%. Frer ich ,  c ~ n f c ,  360, and cases caited. McIntosh, S. C. P r w .  R- Proc., 483. 
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The language of this agreement is clear and esplicit. -1 reading of it 
manifests the clear intention of the plaintiffs to recognize the defendants 
as the landlord. and to asfume for themselves the role of tenant.. I n  
addition to this, the agreement d1on.s that  plaintiffs took an option to 
buy the land from the defendants, not at the price paid by the defendants 
at the foreclosure sale, nor for the amount of indebtedness due by plain- 
tiffs to defendants and secured by deed of trust to Smith, trustee, but a t  
an increased purchase price, plus moneys espended by defendants in 
keeping up installments on the indebtedness to the Land Bank and for 
taxes and plus interest. The execution of this agreement is conduct 
positire, unequirocal and inconsistent r i t h  the claim of title under the 
alleged par01 agreement. I t  is not in harmony with the existence or 
continuation of the trust, and manifests conclusively an  intention not to 
rely thereon. 

T h i l e  the lease agreement is eridence introduced by the defendant, it  
is proper to be considered on motion for judgment as of nonsuit under 
authority of IIarrison c. R. R., 194 S. C., 656, 140 S. E., 598, wherein 
Stacy ,  C. J., speaking to the question, said:  " In  considering the last 
motion, the defendants' evidence, unless favorable to the plaintiff, is not 
to be taken into consideratioa, except ~vhen  not in conflict n i t h  plaintiff's 
evidence, it may be used to explain or make clear that  vhich  has been 
offered by plaintiff,'' citing S. c. Fulcher,  1% S. C., 663, 113 S. E.. '769. 

K e  have considered all other esceptions and find them without merit. 
The judgment below is 

-1ffirmed. 

SEAWELL, J., took no part in the coasicleration or decision of this case. 

FEDERAL RESERVE BAKK OF RICHJIOSD 7-. SEUSE JIASUI.'.iCTUR- 
ISG COJIPAST. A Con~ona~ros :  JI. G. WA\I,LACE. TRUSTEE. .JOIIS T. 
GARIIETT. TRUSTEE. AND GURSET P. HOOD, COJIJ~ISSIOSER O F  BASKS 
OF THE STATE OF SORTII CAROLISA. IS THE X~TTER OF TIIE I I ~ ~ ~ r ~ ~ ) ~ ~ ~ ~ ~  OF 

TIIE RAI~EIGH BASICISG Eir TRUST COJIPAXT. (SUE nISHJI.IS 
(:AIST. ESKCTTI<IS. ISTI-RTESI.:R. 

(Filed 4 JIny. 193%) 

1.  Insuranrc 9 3Gd-Evidence held insnfi.cirnt to establish contract by 
rcccircr to transfer and assign po1ic.y. 

Inter~ener contentled, upon supporting erideilcc, that the rcceirer of 
the company that had talten o~i t  nntl paid the premiums on a policy inslir- 
ing the life of its president, negotiated with insl~red for  tlic transfer of 
the golicg to in~nretl upon his payment of t l ~ e  nssct rnlnc of the policy, 
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that the parties agreed to such transfer up011 tlie appr'~vn1 of tlie court. 
:ri~d that the receiver agreed to recom~nc~icl to the court s11cll transfer, 
tliat insured died before any order was rciitlered, :~ntl that plaintiff as  
esccntris of insnred's estate \\-;IS eiititlecl to thc proccwls o f  the policy 
under tlie contract of assignme~it. II('7tl:  Eveii co~icetling that tile terlns 
for the transfer of the policy wcre snfficieutly tlefinite to cw~istitutc :I 
contract, the approval of tlic colirt was nxlde ;I con t l i t i~~~i  precedent, a ~ ~ d  
such approwl not Irnvi~lg heel1 given, there was I I ~  rnlid mld s~il)sistii~g 
contract to transfer the policy. and i ~ l t c r v ~ ~ i e r  is not c~ltitled to rwovcr 
the proceetls of the policy from the receiver. 

2. Co11tr;tcts § l l b -  

Even conceding that a receiver m:ry srll :I capital :~ s sc t  of the i~isolvcs~it 
~ i t h o u t  the :~pproval of tlie court, the rec:civer 111:1y 111nl;e the npprowl 
of tlie court a valid condition precetlent to the eil'cctivc~~css of :r colltr;lc4t 
to sell a capitxl asset. 

SEAWELL. J., took 110 part in tlie consideration or dccisio~i of this cnse. 

,IPPEIL by S u e  Dishman Gant ,  esecu t r i s  of I i cnne th  &mt, petitioner, 
f r o m  O l i w ,  h'pi'c.itr1 d u t l g c ,  a t  Soveml,cr  T e n n  ( A l ) ,  1937, of Warm. 
Affirmed. 

I n  the above entitled cause a n  order  naq  entered by H a r r i s ,  J.. 25 
J u l y ,  1936, appoint ing Don P. Johns ton  r rce i re r  f o r  the  defendant 
corporation. O n  29 Alpri l ,  1937, Sue  Dishnian Galit. executrix of 
Kenne th  Gant ,  filed :t petition i n  thc cause, i n  which she seeks a n  order  
of tlie court  directing tlie receiver to  pay  to her  tlle s ~ u n  of $17,655.22, 
which represents tlic nct  proceeds of a policy of insurance on the  life of 
her  testator,  i n  nliicll the defendant  Ncuse N a n n f a c t u r i n g  Company 
was n , ~ m c d  as benef ic ia r~ .  

I n  Unrch ,  1919, the S e u s e  X a n u f a c t u r i n g  Company applied to  the  
Guard ian  Life  I ~ ~ s u r a n c e  Company of America f o r  and  obtained a policy 
of life insnrancc upon tlle life of Kenne th  Gant ,  who v a s  then, a n d  a t  
all  times thel.eafter unt i l  his death,  president of said corporation. T h e  
Neuse AIanufacturing Company was named as  beneficia .y wi th  the pro- 
vision i n  the policy tliat the  beneficiary could not  be changed without  
the consent of tlie S e u s e  X a n u f a c t u r i n g  Company. Sa id  corporation 
paid all  premiums thereon. 

O n  7 Alareh, 1937, while the receiwr&ip was i n  force, a n  annua l  
premium i n  the s u m  of $701.00 became due, subject to  a grace period of 
th i r ty  days within which to p a y  the same. T h e  comp:my having bor- 
ron-ed, before the rece i~ersh ip ,  the  s u m  of $6,740.60 on the inter-  
est on said loan i n  the  sum of $337.03 matured on the  same date. Under  
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the participating provisions of the policy a diridend in the sum of 
$145.50 was due from the company to the beneficiary. On that  date the 
cash or loan value of the policy  as $7,735.50. -1fter charging the loan 
against the cash ralue there n-as a net unencumbered caqh or loan ralue 
of $997.00. After charging the premium and intcre-t maturing on 
7 March, 1937, lees the dividend, to the cash rahie of the policy there 
still remained an unencumbered loan ralue of $105.37. 

Both prior and subsequent to 7 March, 1937. Kenneth Gant and the 
receirer had discussed a proposal that  said policy be asqigned to said 
Kerineth Gant upon the payment of the asset value of the policy. On 
15 March. 1937. the receiver ha r ine  come to the conclusion that  it v a s  " 
not advisable for him to undertake to continue to carry said poliry, the 
negotiations were resumed, the awet value of the policy was ascertained 
as they then understood it, and the receirer agreed that  he n-olild assign 
the policy to Kenneth Gant if, and upon condition that, siwh transfer 
n.as approred by the resident judge. Pursuant thereto. Kenneth Gant 
wrote a letter to the attorners for the receirer setting out the facts and 
stating: "Mr. Don P. Johnston has conferred v i t h  me n i t h  reference 
to disposition and my taking over Guardian Life Insurance Policy held 
1)- the Seuce  J lan~ifac tur ing  Company in the amo~int  of $25,000 on 
niylife. . . . 

"I appreciate fully that  Mr.  Johnston, aq receiver, is in 110 position 
to carry this insurance and I n-ould much prefer to take the policy orer 
rather than have i t  lapse or to be tranqferretl to some other purchaser. 
MI.. J o h ~ ~ s t o n  states that  i t  nil1 be necessary for you to draft  a court 
order for this transfer for Judge I-Iarris7 a p p r o ~ a l  and signature, all of 
which I hope meets with your approval." 

On 1 6  March, 1937, counsel for the rcccirer replied as follons: "I 
h a ~ e  your letter of the 15th and I think it is the par t  of visdom for you 
to ealrage the insurance policy and, of comSqe. Mr. Johnston and I shall 
be glad to coijperate with you, qil~ce it iq inipracticablc for him a s  
reccircr to keep the policy in forci.. Mr. Leach or I will prepare the 
necessary papers and ask Jlitlge Harr is  to approre the tranqfer." Im-  
niediately thereafter Kenneth Gant went to a hospital nliere hc v a s  
rcq~iircd to mclcrgo an operation. fl.oli~ nhich he died on the m o ~ x i n g  
of 23 March, 1937. I n  the ~ncantime, no order had been prc'wntetl to or 
approred by the resident judge or any other judge har ing  jurisdiction. 
T h i l e  petitioner's testator n as critically ill his brother and son tendered 
$105.37 to the receirer, nhich  tcndcr n-a% ref~ised. .\fter the death of 
petitioner's trstator, the insured, the iawrance  c o l l ~ p m ~  pnid to the 
reccirer the net slim due in the amount of $17.655.22. ~111ich is now held 
by the reccirer subject to the orders of the court. 

,!fter a hearing upon the petition, the court helow di.allo~r-td the 
petition and denied petitioner's claim and nonsuited and dismissed the 
petition. The petitioner excepted and appealed. 
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B\ILNIIII,L. ,T. A\t  the lienring the petitioner offered tlie letter of her 
testator to Trillis Smith, counsel for the receirer, and the reply thereto; 
the n~ernorandl~nl shoving t l i ~  estimatctl 111.t aqict ralue of the policy; 
evidence of a tender and the f o l l o ~ ~ i n g  admission cxitained in the 
ansner of the rcccirer : ( ' I t  is admitted that  the said Don P. Johnston 
as rccei\cr. and the said Iiennetli Gant conferred with reference to the 
disposition of the wid  policy and the taking over of the mine by the said 
Kennt3th Gant, and the said Don 1'. Johnston, as receiver, and Mr. 11. H. 
IIarris, as bookkeeper of the Neuse AIailufacturing Company, ascer- 
tained tliat tlie net interest in equity of Neuse Nanufacturing Company 
in  said policy after the payment of tlie 1)rernium then due upon the 
policy v7as, in so f a r  as they were able to determine. $105.37 as of the 
end of the grace period, to wi t :  The 6th or 7th day of April, 1937, as 
the policy may determine. The  said Don P. Johnstol ,  receiver, says 
that  from time to time, over a period of several months, he and the said 
I ic i~iwth  Gant, deceased, had diqcussed the taking orer of the said policy 
by the said Kenneth Gant without anything definite bring done by either 
party toyards accomplisliing the transfcr of tlie policj. or the interest 
therein. Tliat on 15 March, 1937, there was a conference betxeen the 
said I<ennctli Gant antl Don P. Johniton, receiver of tlie Seuse  Xanu-  
facturing Company, at ~vhich  time the proposed taking orer of the policy 
lw the said Iicnnctli Gant and tlie transfer was discussed." 

Tlicrc ~v:li a1w evitlcncc of stntenmit.; hp the rcceiyrer that  he had 
been negotiating with Gant for a transfer of the policy, that the receiver 
intended to rccomnientl the transfer. and that  he rezarded that  the 
transfcr liad not been consummated. This was all the evidence offered 
bearing 11po11 the existence of a contract. 

W n *  there a ral id and subsisting contr:~ct to transfer said policy? 
Petitioner's rights tlcpend upon the answer to this qurstion which, upon 
tlie record, n-c :\rr compell~d to ansner in the negative. 

Tlic I)ctitioner allegch a contract to conley antl assign the policy of 
i nwranw in question. The  n a n t  of coasid~.ration to support the agrec- 
ment. the indefiniteness of the terms as to ~ 1 1 0  ~ v a s  to t8e made tlie new 
beneficiary and as to wl1c11 the transfer was to become effective might be 
mooted to cornc lcngtli. I t  is unnecessary, however, f ' l r  us to cliscuss 
tlleqe features of the clairil for the reason that  the defeiise made by the 
r ece i~e r  that such negotiations or agreements as were had or entered 
into l~etween the petitioner's testator and the receiver did not become 
effcctirc as a contract for the reason tliat i t  was stipulated that the 



s. C.] S P R I S G  T E R N ,  1938. 

approval of the resident judge should be first obtained as a condition 
precedent, is well founded and must be sustained. 

That  a contract is not made so long as in the contemplation of both 
parties thereto something remains to be done to establish contract rela- 
tions is too well established to require the citation of authority. "The 
parties to a written contract may agree that  until the happening of a 
condition which is not put  in writing the contract is to remain inopera- 
tive." Anson on Contracts (Am. Ed., 318). To like effect are the 
decisions in I n s u r a n c e  Co. 1;. X o r c h e a d ,  209 N .  C., 174, and the cases 
there cited. Speaking to the subject in B o w s e r  v. T a r r y ,  156 S. C., 35, 
it is said : "It is fully understood that  although a written instrument 
purporting to be a definite contract has been signed and delivered, it may 
be shown by parol evidence that  such delivery was on condition that  the 
same was not to be operative as a contract until the happening of some 
contingent event, and this on the idea, not that  a written contract could 
be contradicted or varied by parol, but that until the specified event 
occurred the instrument did n i t  become a binding agreement between 
the parties." 

I n  negotiating a contract the parties may impose any condition prece- 
dent, a performance of which condition is essential before the parties 
become bound by the agreement. A promise, or the making of a con- 
tract, may be conditioned upon the act or will of a third person. 13  
C. J., 679. IT7ellsuille v. M i l l e r ,  243 U. S., 6, 61 L. Ed., 559; R o l l i n s  1;. 
D e n r e r  C l u b ,  1 8  L. R. A. (K. S . ) ,  7 3 3 ;  I n s u r a n c e  C'o. 1;. X o r e h e a d ,  
s u p r a ;  12 Am. Jur. ,  849. 

I t  is not conceded that  the receiver was vested with authority, either 
under the general law or the order appointing the receiver, to dispose 
of a capital asset without approval of the court. Even so, in the instant 
case, the receiver did not undertake to exercise any such authority. H e  
elected to make his agreement subject to and on condition that  it was 
approved by the court. This was a valid condition precedent, even if i t  
is assumed that  the receiver had power to convey without such approval. 
The approval of the court not having been obtained, there is no enforce- 
able contract. 

The judgment below is 
Affirmed. 

SEATVELL, J., took no part  in the consideration or decision of this case. 
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TOWX OF WAKE FOItEST v. S. T. GULLET. MEREDITH COL1,EGE. J. S. 
STELL, TRUSTEE FOR I-. ROTSTER. CLERK SUPERIOR COCRT OF WAKE 
COCKTY, A X D  E. LLOYD TILLET, CLERIC SUPERIOR COL-RT OF WIKE 
C ~ C N T Y .  

(Filed 4 May, 1938.) 

1. Municipal Corporations 5 33-Owner signing petition and paring in- 
stallments without objection waives right to correction of assessments. 

The trial colirt approved the findings of fact of the *eferee. supported 
112. competent ericlcnce, that defendant property owner signed a petition 
for public improvements. paid two installments on his nssecsments with- 
out objection, although the asst'srment roll was propcrly filed and open 
to inspection, which would have disclosed all items of t l ~ e  paling charge\, 
C. S.. 2712, 2713, mid failed to avail himcelf of the statutory remedy for 
r e ~ i e w  and correction of the assecsmentq. C .  S., 2'714. I l r l d :  In  an action 
by the municipality to enforce the liens, instituted some eight years after 
the assessmerits were made, the findings support the judgment that defend- 
ant  was estopped to assert that there wcri3 errors in the asqessmentq for 
that certain items were improperly inclnrled in the paving charges. 

2. Appeal and Error 5 SSe- 
The findings of fact of the trial conrt in affirming the report of the 

referee are conclusive on appeal n-hen snpported by evi~lence. 

3. Mnnicipal Corporations a 34- 
TTThere judgment is rendercd in favor of a mimicipality in itq suit to 

enforce liens for public improrementq. the court in its discretion, in the 
exercise of its equitable jnrisdiction. uho~ild give the property owner a 
rmsonable time to pay the nsuesvne~~ts  and prereiit a \alp of hi.;: p ropcr t~ .  

SEAWELL, J., tooli no part in the consideration or decision of this case 

A \ ~ ' ~ ~ ~ ~  by  X. y. Gn1le;v f rom Iznrr is ,  J., a t  Second October Term,  
1937, of VAI~E. Modified and affirmed. 

This  is a n  actiou brought by plaintiff against  the defendant  X. Y. 
Gullcv to  recorcr the  uum of $1,019.37, and interest,  foi. street and side- 
walk p a ~ i n g  i n  the t o ~ m  of T a k e  Forest.  T h e  plaintiff alleges "There 
has  been paid by the  defendant S. Y. G u l l ~ y  on said acsessment on th i s  
property the  follon-ing a n ~ o u n t s  : 28 K o w m b e r ,  1925, $ 19.10; 6 March,  
1928, $200.00; leaving a balance due  on 6 X a r c h ,  19'29, of $1,019.3i, 
~ v i t h  six per cent interest thereon f r o m  6 March.  1928. til l  paid." 

Defendant  i n  his  a n s w r  alleges ' (That  the impror3ments  made  on 
said streets \\-we not made  i n  accorclance ~ v i t h  a n y  pcltition filed. and  
a r e  t l~ere fore  nul l  and  void. . . . F u r t h e r  ansver ing  this allegation, 
defendant dcnies tha t  plaintiff has  a n y  legal r igh t  to  l ~ r i n g  this action 
i n  this court to  enforce a n y  lien against his land. T h l v e f o r e ,  he prays 
juclgment tha t  he  go n-ithout d a y  and  recowr  the  costs of this action." 

T h e  t o n n  of W a k e  Forest.  plaintiff i n  the  above stylec action, replying 
to tllr. a n s n e r  of the defendant S. T. Gulley, and m o w  part icular ly to  
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the further answer and defense of defendants, says: "(1) That  the 
allegations set forth in paragraph 1 of the further answer and defense 
of the defendants are untrue and the same are therefore denied, that  this 
plaintiff says that  the assessments levied against the property of the 
defendants for street paving, sidewalks, etc., were duly and properly 
levied under the general laws of the State of North Carolina, and the 
charter of the town of Wake Forest, and constitute valid, binding and 
subsisting liens against the property of the defendants, and are now in 
part past due and unpaid, as set forth in the complaint heretofore filed. 
(2)  Plaintiff says further in replying that  it has legal right to bring 
this action; and further that  the defendants were fully cognizant of the 
making of the local improvements and filed no objection thereto; that  
they had every opportunity for filing objection, both to the doing of the 
work and the levying of the assessments, but stood by and allowed the 
said work to be done, without objection, and not until the present time, 
eight years after the making of the improvements, have defendants filed 
any objections or exceptions; that  if there were any irregularities in the 
ordering or making of the improvements, or in the levying of the assess- 
ments, which plaintiff denies, defendants, by their failure to file objec- 
tions or exceptions, and by paying certain of the assessment installments, 
have waired any such irregularities and are now estopped from setting 
up and claiming such irregularities as a defense to this action. Plaintiff 
reaffirms its allegations set forth in its complaint filed herein, and asks 
that  the relief prayed for therein be granted." 

K. Y. Gulley in his amended answer sets forth purported errors in the 
assessment made, indicating same in detail, and alleged: "The account 
properly stated would be : 'Grading, $60.46 ; curbstone, $228.80 ; con- 
crete base, $160.16; asphalt, $129.36; sidewalk, $97.56. Total, $676.34.' 
This defendant paid:  28 November, 1925, $119.10; 6 hiarch, 1928, 
$200.00. Wherefore, this defendant prays judgment that  the assess- 
ment records be corrected so as to make them speak the truth." 

Oscar Leach, Esq., was appointed referee in the controversy and his 
findings of fact and conclusions of law were to the effect that  plaintiff 
recover of defendant the sum of $883.79, with interest from 1 July,  1925. 
The court below affirmed the report of the referee and ordered that  the 
property be sold, after being advertised for four successive weeks pre- 
ceding the sale, a t  noon on Monday, 24 January,  1938, a t  the courthouse 
door in Wake County, N. C. Before the referee the defendant N. Y. 
Gulley contended that  the amount due 6 October, 1937, was $538.71, and 
set forth his contentions in a detailed statement. The defendants duly 
objected in  apt  time to the ruling of the court confirming the referee's 
report, and duly excepted and assigned error to the same. The defend- 
ants i n  apt  time duly excepted to the judgment of the court, and to the 
signing of the same, and appealed to the Supreme Court of Xorth 
Carolina. 
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Little & Wilson  for p la in f i f j .  
S i inms  & Si inms  and 1. I-. Gullcy ,  in proprin person(7, f o r  dc~fenclant 

Gulley. 

CLARKSON, J. The referee, among other findings of fact, made the 
following: "The defendant N. Y. Gulley signed the petition requesting 
that the irnprorements he made, and nladc two payments on the amount 
assessed against his property a t  the times and in  the amounts following: 
25 November, 1025, $119.10; 6 March. 1925, $200.0(1. . . . The 
defendant N. Y. Gulley made no objection to or prolest against the 
assessment until after this action was conlmr~ncetl, more 111arl eight years 
after ihe assessment was made. Hoverer ,  if there wcie any errors in 
the assessment, an  examination of the asseisment roll x fo re  the same 
was confirmed on 1 July,  1025, or a t  any time thereafter, nould h a l e  
disclosed such errors, the assessment roll was available for inspection, 
and the defendant5 are charged by law with notice of w,iat an  examina- 
tion of the assessment roll would have disclosed. (C. S., 2712, 2713; 
Il'ake Forest v. Z o l d i n g ,  206 N. C., 425.)" 

I11 the conclusions of law the referee says : "The referee does not find 
that  there were errors in the assessnleilt against the property of the 
defendant 1. P. Gulley, as contended by the defendan 5 ( that  i*. that  
the inclusion in the paving charges of such items as interest, storm 
drainage, real estate, engineering espensei, legal and n~iscellaneous ex- 
p n w ,  viere erroneous, and that there was error in al1oc:rting the co5t of 
paving the intersections as between the town of Wake Forebt and the 
property owners), hut findi as a matter of law that  by failing to object 
and avail themielves of tllc specific remedy for reriew and correction of 
the asseisment at the time and in the manner providetl 1). law ( C .  S., 
f l 1 4 ) ,  the defendants waired their right to a reriew a l(1 correction of 
:illy errors there may  ha^ c been in tlw assessmeilt, and are now estopped 
to  4iow error in .aid asses5ment or to hare  quch error. if any. cor- 
wcted," citing rome 10 a~~ thor i t i e s  to sustain his position,_ The plaintiff, 
in reply to the further ansner of defendant, pleaded estoppel. 

I11 TT7(rX.c> Fore\ /  I ? .  IIoldinq, 206 S. (L'., 425, the decision is to 
the effect: "A property oxner signed a 11ctition for public iniprore- 
merits adjacent to his property, and paid txro in.tallmei~t. of the assess- 
ments lericd againit llii 1)roperty hy the town. Upon his death his 
adn~inistrator rebisted payment of further in~tal lment.  on the ground 
that the assessnlents \\ere roid for the reaeou that  the tow1 failed to gil-e 
notice and hold the hearing required by S. C. Code, 2712, 2713: V e l d ,  
the ploperty onner sipled the petition and had notice that the improve- 
ments nere  to bc niade, and had notice that the aisessinent roll g i r ing  
the a~noun t  of t h ~  a ~ s e i s m e n t ~  a g ~ i n i t  hi\ property T \ ~ S  filed in the 
office of' the city clrrk. it bc>ilig iw~uircd  117 . t a t u t ~  th :~t  it 1)e w filetl, 
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I s s u ~ a s c ~  Co. c. CHARLOTTE. 

S. C. Code, -3713. and by accepting the benefits and paying installments 
of the assessnlent without objection, S. C. Code, 2714, he ratified same, 
the assessment as to llinl being voidable and not void, and his adniinis- 
trator in his fiduciary capacity is estopped to deny the validity of the 
ascessments." I l i g h  P o i n t  c. B r o w n ,  206 S. C., 664 (667) ; I I i g h  P o i n f  
2'. C l a r k ,  211 S. C., 607 (612). 

I n  G u r g a w s  v. X c L a z c k o r n ,  212 S.  C., 397 (411), is the following: 
"The conipetent evidence was sufficient for the court below to find the 
facts set forth in the record and affirm the referee's report. This is 
binding on this Court if there was sufficient competent evidence to sup- 
port them. Dent v. l l f i ca  Co., 212 N. C., 241 (242)." 

I n  the present case there was sufficient competent evidence to support 
the finding of facts by the referee. 

On the whole record we think the defendant N. Y. Gulley is estopped 
to set up the defense that he non- relics on. Il'nke Fores f  L ~ .  l Io lc l ing ,  
suprn.  The record discloses that  the judgment was for a quick sale of 
N. P. Gullefs home to pay this street and sidewalk paving assessment. 
The judge of the Superior Court, sitting as a chancellor in equity, nnder 
all the facts and circumstances of this case has the power to grant a 
reasonable tinie for the defendant S. T. Gulley to pay the assessment. 
A l e z n n d e r  1 % .  B o y d ,  204 K. C., 103. Originally many years of equal 
yearly payments \\-ere given. The court below has the discretion, as was 
given the chancellor in equity, to temper the law with equity. The 
judgment below should be so modified as to give to X. T. Gulley a 
reasonable tinie within which to pay the assessnients and relieve his 
home from sale. 

Judgment modified and 
Affirmed. 

SEAWELL, J., took no part  in the consideration or decision of this case. 

JIETROPOLITAS LIFE ISSURASCE COJSPAST. a CORPORATIOX, r .  CITY 
O F  CHARLOTTE, a JIUSICIPAL CORPORATIOX. 

(Filed -1 JIay, 1938.) 

1. JTunicipal Corporations § 30- 
A charter prorision that property assessed for permanent improvementc 

should not be again assessed therefor within ten years is n limitation of 
power which may be ~rnired by property owners. 

2. Vendor and Purchaser § 20- 
The pnrchnser of propert5 takes same snbject t o  all liens rnlicl and 

enforceable against his vendor. 
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3. Municipal Corporations 3 S>Property owner held to have ratifled lien 
and was estopped to contest its validity. 

The charter of defendni~t city pro~itlfxl that property assessed for 
permanent improrements should not be again assessed therefor within 
ten years. Property a t  a street intersection was assessed for impro~e- 
ments along one street, and witliin ten Scars the owner thereof signed n 
petition for improreme~lt of the other strect. requesti~lg that the costs 
thereof be assessed against his property as pr0Yidctl by law. The im- 
proremerits \!-ere made ant1 he receiwd the 1)enefits. and therraftcr he 
paid t ~ o  installn~ents of the nssessmmts. ITcld: The ronduct of the 
owner created more than a personal obligation, ant1 constit~~ted a ratifi- 
cation of the lien against the property for the improrements, and he is 
estopped to contest the ralidity of the lien. 

4. Municipal Corporations 5 34-Where lien is valid as against owner a t  
time of transfer, it is enforceable against his successcw in title. 

Where the owner of property is estoppd to contest the esistence and 
ral'tlity of a Iien against the property for street irn~~rol-cments. n sue- 
ccssor in title by foreclosnre of a mortgage esecnted after the assessniclit 
nns  made and put on record, talws title snbject to the lien. 

SEAWELL, J., took no part in the considrration or decision of this caw. 

APPEAL b ~ .  plaintiff from 1Vnrlicli, J., a t  Xorembw Term, 1937. of 
XECI~LESUURG. Affirmed. 

This is a suit to quiet title undcr C. S., 1743. 
The plaintiff seeks to ha re  canceled of record a purported street 

a s ~ r w n e n t  lien duly recorded as provided by law against the lands de- 
scribed in the complaint, now owned by the plaintiff, located at the inter- 
section of Kenilworth Llvenuc and Buchanan Street in the city of Char- 
lotte, to the end that  the cloud cast upon plaintiff's title to said land by 
such purported assessment map be removed. 

I n  1923 R. N. Capps owned the property described in the complaint. 
During said year the city made improrements on Eei i lmor th  Avenue, 
and on 6 December, 1923, confirnled a street assessment against said 
property for street paving on said street where the sai 'l  property abuts. 
This asvssment has been fully paid. 

I n  1926 R. S. Capps, still being the owner of said lot, signed a peti- 
tion filed n-it11 the defendant city, in which i t  was rl?quested that  the 
city make street improvements upon Buchanan and other streets in the 
city of Charlotte. I t  was further requested that  the cost of said im- 
provements, exclusive of so much of the cost as is incurred a t  street 
intersections, etc., be specially assessed upon the lots and parcels of 
land abutting directly on the iniprovements according to the extent of 
their respectire frontage thereon by equal rate per foot of such frontage. 
The improvements were made by the city and on 29 December, 1926, 
said defendant confirmed a street assessment against the Capps property 
for street paving on Buchanan Street where the said property abuts 
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thereon, which said assessment is payable in ten equal annual install- 
ments. The petition signed by Capps appears i n  the defendant's proper 
files of such matters and thc asqesm~ent was duly recorded as ~ rov ided  
by law. Said Capps paid the first two installments of said assessment 
on 10 March, 1928, and 4 July,  1929, respectively. 

On 10 March, 1930, R. N. Capps and his wife conveyed said property 
to the Xrachoria Bank 6: Trust  Company in trust to secure an  indebted- 
ness to the Metropolitan Life Insurance Company. Default having 
been made in the payment of the indebtedness secured by said deed of 
trust, the same was foreclosed and the property was purchased by and con- 
veyed to the plaintiff by deed dated 18 October, 1935. I n  the trust deed 
to the Wachovia Bank & Trust  C o m ~ a n v  and in the deed from the . " 
trustee to plaintiff no reference is made to said street assessment, the 
trust deed containing full covenants and warranties of title. 

The charter of the defendant, section 6 7 ,  after providing for the 
manner for assessing property for street improvements, contains the 
following provision, to wi t :  "Where permanent street impro7-ements 
shall be made the property bearing such asiessment shall not be so 
assessed again until after the expiration of ten years from the date of 
the last preceding assessment. 

The plaintiff alleges that  under the charter provisions of the city of 
Charlotte, a valid street assessment having been made against the Capps 
property in 1923, the purported assessment in 1936, within ten years 
after the first assessment, is void and seeks the cancellation thereof as a 
cloud upon its title. 

J u r y  trial haying been waived and the cause submitted to the judge 
to find the facts and render judgment thereon, the court below found the 
facts and adjudged that  the assessment made in 1926 now constitutes a 
~ a l i d  lien on the Capps property described in the complaint to secure 
the payment of any amount remaining unpaid on said assessment, and 
that the said Capps and his successors in title are estopped to deny or 
challenge the validity thereof. The  plaintiff excepted and appealed. 

J o h n  J a m e s  f o r  p la in t i f f ,  appe l lan t .  
J .  X. S c a r b o r o u g h  a n d  B. 1M. B o y d  for  d e f e n d a n t ,  appel lee .  

BARNHILL, J. The defendant city is authorized to make street im- 
provements under the general law and by the express terms of its 
charter. The provision in its charter that  "Where permanent street 
improvements shall be made, the property bearing such assessment shall 
not be so nssessecl again until after the expiration of ten years from the 
date of the last preceding assessment," is a limitation of power which 
may be waived by property owners. Clzarlotte c. A l e z a n d c r ,  173 N. C., 
515; Bhepard  c. Barl -on ,  194 U. S., 553; Elliott on Roads and Streets, 
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Vol. 2 ,  paragraph 733; I l r r igh f  1 % .  B o r i t l s o n ,  181 U. S., 371;  I I i q h  Poir l f  
2 . .  C l a r k ,  211 S. C., 607;  McQuillari, Tol. 5 ,  page 836.  Tl'ake P o r e s f  1 % .  

Tloldt7ly, 20G N .  C., 423. 
Spraking to the subject i n  C h u r l o f t r  c .  & l l c ~ c x n d ( ~ r ,  ,,lrprn, i t  is sa id :  

' ( ~ l l k  is 110 ral id r r awn  nliy citizens nllo wish to l i a ~ ~ e  their property 
iniprored by street paving may not e x p r e d y  naive  t b  charter restric- 
tions arid contract with the citg to pag tlie actual cost. There is notlling 
against public policy in such agreeinent. On the contrary, it  conduces 
to the gcneral improvement of the mnnicipality. RTl~txn such contracts 
are entered into with full knonledgr by the property ovner the law will 
not rwrlnit him to renudiate i t  after tlie work is don: and he has re- 
ceive,l the benefits. . . . I n  our opinion, i t  is both good morali and 
s o ~ ~ n d  Inn- to hold that  when a person 1 ~ s  accepted the benefits of a 
contr:ict, not conirtr 11onos m o w s .  he is estopped to quc;tion the ral idi ty 
of it.'' 

I f  thc asscwnent constituted a valid lien upon the pioperty as against 
Cap~!s,  then it is a valid licn against hi, successors in title. S r o f f l r  1 % .  

Hrl l ,  62 Pac., 446;  ( ' ~ r m m i ~ t g r  ( 3 .  l<clrncy. 141 Cal., 136. McQuillan, 
Tol. 5 ,  pagr 828, in which the rule is statcd as follo~vc : "If the person 
7vlio owned the propcrty wllen the as\esiment was made is estopped from 
contesting the validity of the aq~cssment, a subsequent purchaser taking 
nit11 notice of tlie assessment will be deemed to har-e taken the property 
subject to the consequent burden. and cannot question the validity of the 
a~sessment." 

As the provi4on of tlie city charter, upon which plaintiff relies, con- 
stitutes s liinitation upon power which may he wairetl, and a i  a subse- 
quent purchaser acquires property subject to  liells thereon which are 
valid as against his assignor, the plaintiff's rights herI7in are dependent 
upon TI-liether the purported assessment n7as a valid licn against the 
loc.lts i n  q u o  as against Capps at the time lie conveyed the property. 

Capps filed a n ritten petition witll the city, which ic of public record. 
in \\liicli lie requested the improrement of Buchanan Street, and furtller 
requested that  tlie total cost of qaid in~prorrn lent  ordinarily taxable 
against his property be specially assessed upon his particular lot of land. 
The i n i p r o ~  eineilts n ere rnade and lie receircd tlie benefits thereof. After 
the as~cssnielit n a s  affirmed and duly recordcd he ratified the lien 
thereby created by paying t n o  of tlie inatall~nents thereof. Thus he 
e s p r e 4 y  contracted with the city that  the cost of the improvement 
should constitute a lien upon his property, and ratiiied the lien after 
it was created of record. Certainly he could not be h w r d  to contest the 
validity of the lien thus created. H i s  conduct created more than a 
personal obligation. It created a specific lien upon his' property. 

It is to be noted that in TT'ctke Forest 1.. H o l d h g  slrprcc, cited and 
relied upon 157 plaintiff, the judgment of the court l)elow to the effect 
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tha t  the  assessment created n o  lien upon the  property of the defendant 
was reversed. 

A t  the t ime Capps  conveyed the l ocus  in quo the  assessment lien was 
of record and constituted notice to  the  purchaser of the  existence of the  
lien. T h e  T a c h o r i a  B a n k  S: T r u s t  Company,  trustee, a n d  the  plaintiff, 
as purchaser f rom the trustee, acquired only such title to  the  property 
as was possessed by Capps  a t  the t ime he executed the  t rus t  deed. A t  
the t ime he executed the conveyance he was estopped to deny tha t  by  
T-irtue of his contract relations with the ci ty  and  his conduct with respect 
to the iml~rore rnen ts  and  the  assessments such assessment constitutetl 
a valid subsisting lien upon his property. As to him,  and  as  to  his suc- 
cessors i n  title, the lien is good. 

T h e  authorities cited and  relied upon by  the  plaintiff a r e  distinguish- 
able and a re  not authori ta t ive upon the facts  i n  this  case. 

T h e  judgment below is 
Affirmed. 

SEAWELL, J., took no p a r t  i n  the consideration or  decision of this case. 

A. S. PEARCE AND WIFE, ADXA ALJIA PEARCE, r .  11. G. PRIVETTE A S D  

WIFE, MARTHA PRIVETTE. 

(Filed 4 May, 1935.) 

1. Pleadings § 20- 
The office of a demurrer is to test the sltfficieilcy of a pleading, admit- 

ting, for the purpose, the truth of the allegations of fact therein con- 
tained and the relevant inferences of fact necessarily deducible. 

A pleading should be liberally construed upon a demurrer, mid erery 
reasonable intendment and presumption made in its favor, and the de- 
murrer should be overruled unless the pleading is wholly insufficient. 
C. S., 535. 

3. Highways § 14-Petition for establishment of neighborhood public road 
need not  allege right of easement in  petitioners. 

Petitioners allegrd that they had used a road over defendant's land 
for fifty years in going from petitioners' farm to the public highway, that 
such road was the only means of ingress and egress from petitioners' 
farm to the highway, that  respondents had blocked the road, and prayed 
that if respondents did not open up the road for use by petitioners, that  
the court appoint a jury of view to lay off a roadway as  an outlet for 
petitioners. Respondents demurred on the ground that petitioners did 
not allege a right of easement over respondents' land by grant, necessity 
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or prescription. Held:  Petitioners are not asserting a vested right over 
the road barricaded by respondents, and the demurrer should haye been 
o~errnled, since the petition is sufficient to state a cause of action for the 
establishment of a neighborhood public road under the provisions of 
C. S., 3836. 

SEAWELL, J., tool; no part in the consideration or decision of this case. 

APPEAL by plaintiffs from Sinclair, J., at February Term, 1938, of 
FRAKKLIX. 

Special proceedings for the establishment of a cartway orer the lands 
of defendants. 

Petitioners filed petition before the clerk of the Superior Court of 
Franklin County and allege in substance: That  they are the owners of 
tract of land in Dunns Township, in said county; t h a ~  the defendants 
are the owners of a tract of land in said township, ~vhich  adjoins and 
lies east of and between ~et i t ioners '  land and the public highway known 
as the Louisburg-Zebulon Road;  that  for more than fifty years the peti- 
tioners and their predecessors in title and the public generally have used 
for passing and repassing a road which extends across the defendants' 
land from the petitioners' land and points west thereof to Louisburg- 
Zebulon Road;  "that this roadway is the only outlet which the petition- 
ers have from their farm to said public highway, . . . and said 
roadway is the only means of ingress to the petitioners' said farm and 
egress therefrom, and said road and roadway is necessary and essential 
for continual daily use, as i t  has been so used t h r o u ~ h o u t  the years 
. . ."; that  the defendant 11. G. Privette has blocked said roadway, 
and forbidden and thereby prevents the p h t i o n e r s  to use i t ;  and ('7.  
That  a s  a result of the said blocking and barricading of said roadway 
by the defendants, . . . they mill have no adequate means of trans- 
portation affording necessary and proper means of ingress to their said 
land and egress therefrom, and the petitioners allege t ?at it  is reason- 
able and just and proper that  they be permitted to ul.e said roadway 
which has been blocked by the defendants or have established or pro- 
vided for them another way or outlet across defendanis' said lands to 
said public high~i-ay." 

Petitioners upon such allegation pray that, in the event defendants 
do not remove the barricade and open the roadway for free and uninter- 
rupted use by the petitioners, the court appoint a jury sf view, and lay 
of? a roadway as an outlet for and for use by the petitioners. 

Defendants demur to the petition for that it does not allege facts 
sufficient to constitute a cause of action against the defendants in tha t :  

"1. S o  right to the relief demanded is alleged in the said petition 
to be in said plaintiffs by virtue of any title to any eavment  upon thp 
lands of these defendants. 
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' '2.  SO easement is alleged to be held by the plaintiffs against or upon 
the lands of the defendants by virtue of any express grant, or estoppel, 
or way of necessity, or implication or reservation, or condemnation. 

"3. N o  easement is alleged to be held by the plaintiffs against or upon 
the lands of the defendants arising out of prescription, through unin- 
terrupted, peaceable, clear, notorious and continuous adverse user of any 
such easement, under claim of right and with intent to use adversely to 
these plaintiffs or to their predecessors in title, for twenty Fears. 

"4. The said petition does not allege facts sufficient, by any reasonable 
intendment, to rebut the presumption that  the alleged user was solely 
by pernlission license and consent, revocable a t  any time." 

From judgment sustaining the demurrer, plaintiffs appealed to the 
Supreme Court, and assign error. 

17arborough (e. Yarborough and R. L. XcMillart for plaintiffs, ap-  
pellants. 

Charles P .  Green for defendants, appellees. 

TIXBORSE, J. Did the court below err  in sustaining the demurrer? 
We think so. 

"The office of demurrer is to test the sufficiency of a pleading, admit- 
ting. for  the purpose, the truth of the allegations of fact contained 
therein, and ordinarily relevant inferences of fact, necessarily deducible 
therefrom are also admitted, . . ." Stacy ,  C .  J., in Ballinger z.. 
Thonms,  195 N .  C., 517, 142 S. E., 761; Andrezos v .  Oil Co., 204 N. C., 
268, 168 S. E., 228; Toler  a. French, ante, 360. 

Both the statute, C. S., 535, and decisions of this Court require that  
the pleading be liberally construed, and every reasonable intendment and 
presumption must be in favor of the pieader. I t  must be fatally defec- 
t i re before it will be rejected as insufficient. Blackmore v. TVinders, 
144 S. C., 212, 56 S. E., 874; Brewer v .  W y n n e ,  154 K. C., 467, 70 
S. E., 947; Harfsf ie ld 7.. Bryan ,  177 N. C., 166, 98 S. E., 379; Public  
Service Co. v. Power Co., 179 N.  C., 18, 101 S. E., 593; Farrell 2.. 

T h o m a s  d Howard Co., 204 N .  C.,  631, 169 S. E., 224; Scott v. Ins .  CO., 
205 S. C., 38, 169 S. E., 799; A n t h o n y  a. K n i g h t ,  211 N .  C., 637, 191 
S. E., 323; Toler  v. French, supra. 

Applying these principles to the allegations of the petition, when read 
in connection with the provisions of C. S., 3836, under which petitioners 
are proceeding, a cause of action is sufficiently alleged. C. S., 3836, 
provides in part  in so far  as it is here pertinent: "If any person . . . 
shall be engaged in the cultivation of any land . . . to which there 
is leading no public road or other adequate means of transportation 
affording necessary and proper means of ingress thereto and egress 
therefrom, such person . . . may institute a special proceeding as 
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set out i n  the  preceding section and  if i t  shall be made  to appear  to  t h e  
court  necessary, reasonable a n d  just  t h a t  such person s h ~  11 have a pr ivate  
way to the public road . . . over the  lands of other  persons, t h e  
court shall appoin t  a j u r y  of view . . . to  view the premises and  
l a y  oiT a car tway  . . ." 

T h e  deniurrer appears  to  be predicated upon the  theory t h a t  petition- 
ers  a r e  asserting a rested r igh t  i n  a n d  t o  the  road which petitioners 
allege defendants have "barricaded a n d  blocked." S u c h  is  not  the case. 
Pet i t ioners  allege t h a t  this  old road has  bc.en used f o r  fifty years, a n d  
they invi te  defendants to  open it to  their  use, but, if nol, then  they p r a y  
t h a t  a ca r tway  be la id off i n  accordance wi th  the  statute, C. S., 3836. 
F o r  this purpose, when liberally interpreted, the  allega ,ions of the peti- 
t ion a r e  sufficient. 

T h e  judgment below is  
Reversed. 

SEAWELL, J., took no p a r t  i n  the  consideration or  decision of this  case. 

E L I Z A B E T H  C .  J I U N D E N ,  BY EIER XEST FRIESD, MRS. B E S S I E  W. COHOOS,  
v. AIETROPOLITAN LIFE I N S U R A S C E  COhf PANP. 

(Filed 4 May, 1935.) 

1. Evidence g 43d- 
Where the physical condition of insured nfter lie hai  played in n foot- 

brill game is tlie subject of inquiry, testimony of his declnratioils at  tlie 
time to the effect that he felt bad, is competent. 

2. Insurance # 41-In action on double indemnity clause, insured's physi- 
cal condition after alleged accident causing death is subject of inquiry. 

Insured died a few hours after playing in a footba.1 game. I'lilintiE 
beneficiary colitended that the embolus musing dent11 resulted from :I 

blow received while lie was playing in the game. mid that tlirrcforc ill- 
snrctl's dent11 resulted from bodily injuries snstaincd solely through 
external. violrnt and  accidental menils within the tcJrms of $1 tloulrlcx 
indemnity clause in the policy. H c l d :  The physicnl co~itlition of insurcvl 
immedintcly nfter tlie game was n proper subject of :nqniry, nlid ttlsti- 
mony of dcclamtions by insured a t  that time n s  to his I)otlily fec,ling \ w s  
propcrly admitted. 

3. Triitl 8 16: Appeal and Error # SDd- 
When the trial judge instructs the jury tlint certain el-itlence intro- 

cliicwl is  withdrawn, and that they s l lo~l i l  not con side^' it in their dc,lil~- 
erations. tlie admission of such evidence will not be he (1 for error. 
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4. Appeal and Error 39d- 
An exception to the admission of certain evidence will not be sustained 

when the evidence is rendered meaningless and its admission harmless 
by the withdrawal of other evidence upon which it was predicated and 
which alone gave it meaning. 

8. Evidence § 5% 

When there is sufficient evidence to support the hypothesis, the fnct 
that there is conflict in the evidence relating thereto does not render the 
hypothetical question incompetent, and the answer is competent if it is 
sufficiently definite in regard to the fact in dispute. 

BARXHILL, J., dissents. 
S E ~ W E L L ,  J., took no part in the consideration or decision of this case. 

APPEAL by defendant from Fr i z ze l l e ,  J., at  October Term, 1937, of 
PA~QUOTAXIL KO error. 

X. B. S i m p s o n  a n d  J o h n  13. H a l l  f o r  p la in t i f f ,  appel lee .  
W o r t h  d2 H o r n e r  for d e f e n d a n t ,  appe l lan t .  

SCHEXCI~, J. This is an  action to recover double indemnity on a 
policy of insurance issued by the defendant upon the life of John  Rex 
Nunden, containing a provision, i n t e r  alia, as folloms: The defendant 
"hereby agrees to pay to the beneficiary or beneficiaries of record under 
said policy, in addition to the amount payable according to the terms 
of said policy, the sum of $1,000 upon receipt, a t  the Home Office of the 
company in the City of New York, of due proof of the death of the 
insured, as the result, directly and independently of all other causes, of 
bodily injuries, sustained solely through external, violent and accidental 
means . . ." 

The defendant has paid into the court for the benefit of the plaintiff, 
wife of the insured and the person to whom the benefits under the policy 
had been changed, "the amount payable according to the terms of the 
policy," but has denied its liability for an  additional amount due to the 
death of the insured resulting from external, violent and accidental 
means. 

The issues submitted and answers made thereto are as follows : 
"1. Did John R. Munden, on or about 1 January,  1937, come to his 

death as the result, directly and independently of all other causes, of 
bodily injuries sustained solely through external, violent and accidental 
means ? A. 'Yes.' 

"2 .  I n  what sum, if any, is the defendant indebted to the plaintiff? 
A. ,, 

I t  Tvas agreed that  the court might answer the second issue in the event 
that the first issue was answered in the affirmative. 
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Upon the verdict the court entered judgment for the plaintiff for the 
sum of $1,000, and interest, from which defendant appeiled. 

A11 of the assignments of error relate to the rulings of the court upon 
the admission of the evidence offered by the plaintiff. 

The plaintiff's evidence tended to show that  the insured participated 
in a football game on the afternoon of 1 January,  1937; that  he received 
bodily injuries in the course of the game, that  a t  the csnclusion of the 
game, about 4 3 5  o'clock p.m., he walked seven or eight blocks from the 
football field to the dressing room, that  during this 1;alk and a t  the 
dressing room he said he "felt bad" and was complaining, and that  soon 
after leaving the dressing room he still complained of feeling bad;  tha t  
about 7 :30 or 8 :00 o'clock m n .  he went to his room a n i  comnlained of 
feeling bad and soon asked that  a physician be called, that  when the 
physician arrived about 9 :00 o'clock he was dead. The evidence further 
tended to show that  upon an  autopsy i t  n-as found t h ~ i t  he died from 
"an embolus that  blocked the artery, the left auricle of I he heart." 

The first group of assignments of error are to the admission, over 
objection, of the testimony of the witnesses to the effect that  between 
the time of the conclusion of the game, about 4 9 5  o'clock p.m., and the 
time he lapsed into unconsciousness, about 8 :30 o'clock p.m., the insured 
stated he mas feeline bad. or words to that  effect. Illustrative of the u 

evidence assailed by this group of assignments is the following: "Ques- 
t ion:  Tell us, in substance, what he said, if anything, between the field, 
playing field, and the dressing room as you walked along? Answer: 
H e  said he felt bad." These assignments of error cannot be sustained. 
"It  is  r e ry  generally held that  when the physical condition of a person 
is the subject of inquiry, his declarations as to his prment health, the 
condition of his body, suffering and pain, etc., are admissible in evi- 
dence." Howard E. Wright, 173 fi. C., 33!) (bottom of p. 342). 

The second group of assignments of error are to the admission, over 
objection, of the testimony of a witness to the effect t h ~  t about one and 
one-half hours before his death the insured stated "he thought some- 
body had kneed him or something" and "I got knocked on the chest" 
and to  permitting a witness to answer a hypothetical question embodying 
these statements. I f  the tr ial  judge erred in admitting the evidence 
assailed by these assignments, such error was cured by his subsequently 
striking such evidence from the record. There appears in the record 
the following: "Immediately after the convening of court after the noon 
session the court instructed the ju ry :  'Gentlemen o '  the jury, this 
morning I admitted in evidence, over the objection of counsel for the 
defendant, testimony as to statements or devlarations m:ide by John Rex 
Munden, one to the effect that  someone had kneed him in the football 
game and another to the effect that  he had receired a blow in the chest, 
or about the body. Upon reflection, I do not think that  testimony, 



N. C.] S P R I S G  TERM, 1935. 

evidence of those declarations, is admissible and I now strike i t  from the 
record and ask you gentlemen not to consider it as testimony now, and 
I also instruct you gentlemen to disregard and not consider the t e s t imon~  
of Dr.  Bailey given a t  the morning session, in ansu-er to hypothetical 
question asked by counsel for plaintiff to the effect that  in his opinion 
the cause of the embolus was due to some blow received during the foot- 
ball game.' " 

When the trial judge instructs the jury that  certain evidence intro- 
duced is withdrawn, and they shall not consider i t  in their deliberations, 
the admission of such evidence will not be held for error. Ferebee  v. 
R. R., 167 S. C., 290;  Raulf v. Light Co., 176 S. C., 691. 

The third group of assignments of error are to the admission in evi- 
dence, over objection, of the testimony of a witness as to what is meant 
in football parlance by '(kneed him." I f  this eridence was not stricken 
out by the court i t  was rendered meaningless and harmless by the striking 
out of the evidence as to the insured's statement as to being kneed, and 
these assignments cannot be held for reversible error. 

The appellant assigns as error the admission in evidence, over objec- 
tion, of testimony of a witness to the effect that  the insured said a short 
time before he died, "If I ever play in a football game again, I hope 
somebody kicks me." This testimony was by the same witness who 
testified as to insured's statements relative to having been "kneed" and 
"struck on the chest" and with the latter testimony being stricken from 
the record the former was rendered meaningless and harmless. 

The appellant's assignments of error which relate to the hypothetical 
question propounded to and answered by an  expert witness, a physician, 
are untenable. While the evidence was conflicting, there was evidence 
upon which to base the hypothesis that  the insured "received a blow by 
reason of an opposing player falling upon him while he was on his back 
and that he was assisted from the field, and did not play any more 
during the game." While the witness' answer to the hypothetical ques- 
tion manifests some hesitancy, i t  is to the effect that  the embolus, which 
he had theretofore testified he had found, upon an autopsy, to have 
caused the insured's death, was, in his opinion, due to a blow received in 
a football game. 

The case was submitted to the jury upon a charge to which no excep- 
tions were taken. There was no demurrer to the eridence. We find no 
prejudicial error in the ruling of the court upon the admission of the 
evidence. The judgment therefore must be affirmed. 

S o  error. 

BARNHILL, J., dissents. 

SEAWELL, J., took no part in the consideration or decision of this case. 
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EUWAliU D. LATTA, Jli., ESLCLTOR AKD T R U S ~ E E  OF THE E S T A ~ E  OF 

EDWARD U. LATTA, Sli., AND EU\VAItD I>. LATTA, J l i . ,  Is~I~IDLALLY, 
r. H. L. JlcCOltBLE AXD WIFE, DORA ELIZABE'L'IH JIcCOliI iLE;  
BIAJIIE MAT JIcCORIiLE COOIi AXD HUSBAND, J. El. COOIi ;  F l i E D  
LOUIS BIcCORKLE, PEARL 1,EOSd JIcCORKLE WLLSOS a s u  1 3 ~ s -  
BAND, HOLMAS WILSON; I D A  LU DELLA JlcCORIilAE 3icWHIRTER 
AXD I~uSBAND, B. P. JI~W1311iTEl t ;  PAUL JOXES JIcCOliIiLE, I-ICGII 
JIYEICS JicCORIiLE AND WIFE, S I S A  RUT11 JIcCORI<LE, a s u  Sox, 
RONSIE  MYERS JIcCOliIiLE, ROSALIE J1cCORKI.E. EDWARD 
LEROY JIcCOIIKLE, H A R R I E T  ELIZABETH JicCORIiLE, LOUIS 
COOK, HILDA J l h T  COOIi, ALICE JAC>IiALISE CCIOK. ELLA MAY 
COOK, GRACE COOIi, S O I i h  L E E  COOIi, EVA COOK, J O H S S Y  JIOIi- 
G A S  COOI<, GLORIA JLcJVHIRTER; A K D  ASY L SBORS CHILDRES 
OR GRANDCHILDREN OF THE SAID 11. L. J lcCORIiLE;  J. E. STUKES, 
GUARDIAS AD LITEJI FOR ROSALIE JIcCORKLE, EDWARD LEROY 
JIcCORKLE, I IARRIET ELIZABETH JIcCORIiLE, LOUIS COOK, 
HILDA MAY COOK, ALICE JACK,ILISE COOK, E I J A  MAT COOIi, 
GRACE COOK, S O R d  L E E  COOIi. EVA COOK. J O H S S T  J lOIiGAS 
COOK, GLORIA BIcWIIIRTER, A K D  ROSNIE JIYERS J I ~ C O R I ~ I J E ;  
A N D  FOR THE UNBORX CIIILDREX A K D  GRASDCHII.DREN OF H .  L. JIcCOR- 
K L E  AND WIFE, D0R.i ELIZABETH JIcCORIiI,E, A N D  FOR ASY 
UXI<KOWN PARTIES I N  IKTEREST. AND TRUSTEES O F  THE GIGSERAL .kSSEJI- 
BLY O F  T H E  P R E S B T T E R I A S  CHURCH I S  T H E  U S I T E D  STATES 
aXn THE PRESBYTERIAN FOUNDATIOS. IXC.: A3HEVILLE MIS- 
SION IIOSPITAL, NORTH CAROLISA ORTIIOPEDIC HOSPITAL, 
ACTON LATTA PORCHER ASD HUSRASD, TVILLIB;\I I-I. PORCHER;  
WILLIAM H.  PORCHER, JR..  HARRIET PORCHER. JEANIE LEA 
FARGASOS ASD HUSBAKD, J O H S  T. FAR(:ASON; THE UNBORS CHILDREN 
A N D  GRAR'DCHILDREN OF MR. AKD JIRS. TT'I1,IJIAJI H .  PClRCHER. A S D  T H E  
UNBORS CHILDREN AXD GRAKDCHILDREN OF E. D. LATTA J R .  

(Fi led  4 May, 193s.) 

1. Wills fj 33d: Trusts § 3-Trustee held proper]) directed to pa) taxes 
and preserve property pending termination of trust. 

Testator directed his trustee to hold a designated hol s r  mid lot to givt' 
a certain beneficiary a home therein for life, with pr>vi<ion that  n f t r r  
the beneficiary's death,  the  trustee should convey title to certain children 
and grandchildren of the beneficiary in accordmm nit11 n l i~nitctl  ( l i v w -  
tion in the trnstee. No provision v a s  made in thiq pnrticulnr provision 
of' the t rns t  for the  pnjment  of taseq mid costs of r e p , ~ i r s  on the 1io11w 
I t  appeared tha t  the beneficiary was  an  nged and crippled forrncxr em- 
ployee of testator,  thnt scrernl t rus ts  were set up in tht? v i l l  thnt qcvcral 
life nnnnities were provided for,  nnd tlir trustee given diwrction to 
manage the  estate a s  trstntor would h a r e  done if l i ~ i n g .  with po\vtxr to 
appoint his successor hy t l~e t l  or will. with p rov i~ ion  'or the v ~ s t i n g  of 
t l ~ e  corpus of the cstntc af tcr  all  thc  t rus ts  hnd hcen csccuted in c ~ r t n i n  
religious organizations. H ~ l d :  An order directing the  trnstec to pay 
taxes on the  house and lot and to keep s:lrne in repair, even tliongh the  
cornparatirely small  amount necessary therefor would be nt the c>spcww 
of the beneficiaries under the  residlinry t rns t ,  is  prop7r,  such conctr~ic- 
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tion of the will being necessary to effectuate the primary pnrpnse of 
testator to provide a home for life for his aged and crippled ernl)loyw. 
C. S., 7985. 

2. Executors and Administrators § 24- 
Beneficiaries not made parties to an agreement for the distribution of 

the estate are not effected thereby and their rights must be determinrd 
solely by the provisiolis of the x~ill. 

SEAWELL. J., tool; no part in the consideration or decision of this case. 

APPEAL by plaintiff from Olive ,  Specinl  J u d g e ,  a t  March Term, 1938, 
of ~IECXLEXBURG. Affirmed. 

Robinson  & Jones  for p1ninfi . f .  
Cars1~'ell & E r v i n  and G. E. Fields  for defendants .  

DETIS, J. The question presented by this appeal arose upon the 
petition of the plaintiff, executor and trustee, for advice and instruction 
relative to the f o l l o ~ ~ i n g  paragraph of the will of his testator : "I also 
direct my said trustee to acquire and hold in trust a lot of land located 
in Diln-orth, in the city of Charlotte, fronting fifty feet on Kingston 
Avenue, and running back with that  width one hundred and fifty feet, 
and known as lot 705 on the map of Dilworth, and to expend thereon 
the sum of thirty-five hundred dollars in the erection of a residence to 
be used and occupied by H. L. McCorkle and his family during the term 
of his natural  life, and upon his death, and the death of his wife, my  
said trustee shall, in the exercise of his absolute discretion, either convey 
the same to the surviving children of the said H. L. McCorkle and such 
of his grandchildren, who shall be without living parents a t  said time, 
as my said trustee shall select, or he may hold said property in trust 
for the sole use and benefit of all the grandchildren of said II. L. 
McCorkle, who may be living a t  his death, altogether free from the 
claims of any of his children." 

I t  appears that  H. L. McCorkle, a carpenter, had been a faithful 
employee of the testator for thirty years, that  he is now crippled and 
unable to work, that  the taxes on the property above described are due 
and unpaid for the year 1931 and all subsequent years, and that  repairs 
are necessary to preserve the house during the lifetime of the beneficiary 
and his wife, and that  there are no assets in this particular trust fund 
except the house and lot, occupied as a home and from which n o  income 
is derived. 

The will of the plaintiff's testator, in addition to the item above 
quoted, contains numerous provisions not necessary to be considered in 
the decision of this appeal. However, it  may be proper to state briefly 
that the testator, after making bequest to his wife, devised the residue 
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of his estate to Edward D. Latta. J r . .  executor and trustee, in trust for 
the purposes therein set out, including tlw payment of annuities and 
legaciw to several persons, with provision that  the rest of the income 
be paid to the trustces of the Gcneral Assembly of the Presbyterial1 
Church, and certain hospitals, with the further prorisioil that  when the 
trustcc or his successor s l~a l l  Bar(. fully administered all the t r u t s  im- 
p . ed  by the will, the corpris of the rc\i t luum should b~ turned over to 
tlic n:m~ed religious and clinritablc institutions. Di,crc.tion was rested 
in tlie trustee to managc the estatr in such Innnner as in his opinion thc 
testator would hare  illanaged i t  if living. I'ouer was g , i ~ e n  the trustce 
to appoint by deed or will hls succes~or, and upon llir death, ithont 
11aring done so, the Wachovia Bank S: Trust C'olill)il~~> v a s  tlesignatetl 
to carry out the trusts created by the will. 

The court below, in addition to the facts recited, founc that  all specific 
legacies l l a ~ e  ~ C C I ~  paid a i d  a i~nui t ie> kept up, that  the ,issets reinailling 
in the hands of the trustee anlounted to about $130,000 111 perqonalty. in 
addition to extensire real estate holding, in Charlotte and L~s l~e r i l l c ,  and 
tliereupon adjudged tliat in order to prerent the loss of the property held 
in  trust as a home for 11. I,. XcCorkle and familv tlie trustee n a s  
authorized to use the assets remaining in his hands for the purpose of 
paying taxes, insurance, and such repairs as were necessary to preserre 
thc building on the lot described, during the contirlualm of the tru\ t .  
I t  was further directed that  all amounts of money used for this purpose 
be taken out of the funds in the hands of the trustee as imessary admin- 
istration expenses and not charged to any particular share in the residue 
of the estate. 

Froin an  exan~ination of the language in which t 2 ~  trust for the 
hcnefit of 11. L. XcCorkle and family was created, in conilection with 
the circumstances surrounding, i t  is obvious that  the direction to the 
trustee "to acquire and hold" the lot and erect a dwellii~g house thereon 
was for the purpose of pro1 iding a home for an  aged employee, no\\. 
unable to work, and for his wife and children. I t  reasonably appears 
that  unless the taxes are paid the property mill pass from the beneficiary 
and he be left llolneless i n  his old age. This x-odd de;eat the rluruose " . A 

of the trust arid destroy it entirely. I t  could not hare  seen so intended 
by the testator. The direction to the trustee to acquire and hold tlle 
property for the purposes declared and to control its ultinlate devolution 
carries tlie necessary implication that  it would be the duty of the trustee 
to prwerre it. The statute (C. S., 7085) impoqes the duty upon a 
trustee har ing  the care and control of p r o p r t y  to pay the taxes thereon 
out of tlie trust fund in his hands. While there are no funds belonging - - 
to this particular provision of the trust, there are fund:; in the trustee's 
hands wliich tlie court directed him to use for this purpose as other 
administration expenses. 
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I t  is contended by the plaintiff, however, that  to require him to pay 
the taxes and other expenses to preserve this property would make it 
necessary for him to use income and funds devised in the will as a 
residuary trust for the benefit of other beneficiaries. But  the appellees 
here are immediate beneficiaries of an  active trust wherein the trustee 
is charged with duties not only with respect to holding the property, but 
also with duties to be performed by him after the death of H. L. 
McCorkle and his wife in the conveyance of the property to their chil- 
dren and grandchildren. T o  permit the title to the property to be lost 
through sale for unpaid taxes would nullify the manifest intention 
expressed in  the will for the benefit of all those whom he had in mind. 
Hence, the purpose of the testator in creating the trust should not be 
allowed to fail by reason of the nonpayment of the comparatively small 
sums involved, even though it may be a t  the expense of beneficiaries 

. . 
under a residuary trust. 

I t  may be well to note that  the rights of the parties in this proceeding 
are determinable according to the ~rovis ions  of the will of Edward D. - 
Latta, Sr., and are not affected by the agreement between the executor 
and other devisees, and the judgment of Harding, J., thereon, referred 
to in the case of Latta v. Trustees of the General Assembly of the Pres- 
byterian Church, ante, 462, since H .  L. McCorkle and the members of his 
family were not parties to that  agreement nor affected by that  judgment. 

The judgment of the court below upon the petition of the trustee for 
advice and instruction as to the quoted paragraph of the will is 

Affirmed. 

SEAWELL, J., took no part  in the consideration or decision of this case. 

CITIZENS BANK OF MARSHALL v. LESLIE GAHAGAN ET AL. 

(Filed 4 May, 1938.) 

1. Deeds § 5- 
The redelivery of an unregistered deed to the grantor does not ipsa 

facto reinvest title in the grantor, and an instruction that it does so is 
erroneous. certainly where it does not appear that the grantees surren- 
dered possession upon its redelivery or that it was a deed of gift. 

2. Assignments § 6-Evidence held not to show as matter of law that  
assignor was owner of funds paid to third person by acceptor. 

This action was instituted by an assignee of an heir against the execu- 
tors under the mill to recover for moneys alleged to belong to the heir 
and to hare been wrongfully paid to others by the executors after notice 
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and acceptance of the assignment. I t  appeared that the funds were 
derived from collections mncle after the death of testa30r 011 a purchase 
lnoney note for standing timber conreyed by testator by timber deed after 
the cxecution of tlle will. Plaintiff assignee failed to establish as n 
matter of law that the persons to wllom the esecutors innde payment did 
not hare ml interest in standing timber on part of the lmdb owned 117.- 
testator, either under his will or a timber deed executed by him, or that 
the funds collected on the pure-hnse money note were not derired fronl 
timber cut from the tracts of land in which they had suc.11 interest. Held: 
.in instruction that the paxnlent of the funds to the th rd persons by the 
executors after they had accepted the heir's nssignment constitntetl :I 

wrongful dirersion of the funds as a matter of law is larror entitling the 
executors to a new trial. 

SEAWELL, J., took no part in the considerntion or decision of this caw. 

APPEAL by defendants from J o l i ~ s t o n ,  J., a t  October Term, 193'7, of 
MADISON. 

Civil action to recover balance due on pomissory note executed by 
Leslie Gahagan to plaintiff, secured by assignmeilt of maker's interest 
in logging or timber contract, and to hold executors responsible for 
wrongful conrersion or diversion of moneys covered by the assignment. 

On 7 May, 1921, Wade Gahagan, father of Leslie Gahagan, published 
his last will and testament in which he rescrred certain timber rights to 
his "common estate" with directions that  his executors sell the timber 
rights, so reserved, to the best advantage and divide tlle proceeds, one- 
fourth to Leslie Gahagan, etc. 

The next clause contains the following provision: "I hereby give and 
bequeath in  trust to W. C. Cook, McKinley Cook and Winston Cook, 
trustees for the benefit of Thomas Cook, Belva Cook Ramsey and Edison 
Cook, and themselves, as more fully appears i n  a deed d ~ ~ t e d  7 May, 1921, 
all my right, title, claim and interest in and to the properties known as 
the Walnut Knob and the timber rights on the Gahagsn Mill property, 
belonging to the estate of B. F. Gahagan, deceased. I t  is furthermore 
my mill and desire that  R. M. Gahagan and Lillie Gahagan assist in 
the just arrangement of the above matter as more fully appears in the 
above named deed." 

On 3 August, 1922, Wade Gahagan joined with others in a timber 
deed to Luther 0. Griffith, conveying all of his standing timber, together 
with other standing timber owned jointly by himself and the other 
parties to the deed. 

The unpaid purchase price, amounting to $110,000, was secured by 
deed of trust executed by Luther 0. Griffith to A. W. Whitehurst, 
trustee, who is also cashier of plaintiff bank. The note was made pay- 
able a t  the Citizens Bank of Marshall. 

Wade Gahagan died in February, 1923. H i s  will was probated on 
5 March, 1923. 
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By consent of the parties concerned, and agreeably to the provisions 
of the deed of trust and the ~vi l l  as interpreted b~ the executors, pay- 
nlents were made by Griffith as the cutting progressed and the moneys 
deposited in the plaintiff bank to credit of distributees and owners as 
their interests appeared according to stumpage cut from each tract of 
land. 

r n d e r  this procedure, approsinlately $10,726 was deposited to the 
credit of McKinley Cook, trustee for the Cook heirs, between 1 July,  
1923, and June.  1024, out of moneys collected on the Griffith note. 

The trial court instructed the jury that  the payment by the executors 
"to the Cook heirs, after this assignment n-as made by Leslie Gahagan, 
n a s  a n rongfd  disposition of that nloneg . . . that  fund, what- 
ever it was sliould be credited to the MTade Gahagan estate, and if Leslie 
Gahagan v a s  entitled to one-fourth of it, then by virtue of that  assign- 
ment, the bank would be entitled to one-fourth of that." Exception. 

The court further instructed the jury that  the Cook heirs had no 
interest in the Griffith money, or the TT'ade Gahagan estate, because the 
deed of 1 >la-, 1021, was never put upon record; that  it was aftern-ards 
returned to Wade Gahagan, who then again became the olvner of the 
property. Esception. 

The jury returned the following verdict : 
"1. What amount, if any, is due and unpaid to the plaintiff Citizens 

Bank on the note esecuted by Leslie Gahagan, dated 23 Nay,  1924, and 
described in paragraph 3 of the complaint? A. '$2,424.40.' 

"2 .  Did Leslie Gahagan execute and d e l i ~ e r ,  for a valuable considera- 
tion. to the plaintiff Citizens Bank, an  assignment, dated 23 May, 1924, 
as alleged in paragraph 4 of the complaint? A. 'Yes.' 

"3. Did the defendants, executors of Wade Gahagan, have notice of 
said assignment ? A. 'Yes.' 

"4. Did the defendants esecutors recognize, accept, adopt and ratify 
said assignment 2 A. 'Yes.' 

" 5 .  Did the defendants executors, after notice of said assignment, pay 
out funds or money of Leslie Gahagan and due to the plaintiff Citizens 
Bank upon said assignment, to parties other than plaintiff Citizens 
Bank?  A. 'Yes.' 

"6. I f  so, in what amount? A. '$2,424.40.' 
"7.  T h a t  amount, if any, is the plaintiff Citizens Bank entitled to 

recover of the defendants executors of the estate of Wade W. Gahagan, 
deceased. ,i. '$2,424.40.' 

"8. TThat amount, if any, is the plaintiff Citizens Bank entitled to 
recover of the defendants executors, individually, because of their wrong- 
ful conversion or dirersion of moneys going to Leslie Gahagan. under 
the contract of Luther Griffith and assigned by Leslie Gahagan to the 
Citizens Bank, as alleged in the complaint? A. '$2,424.40.' " 
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Judgment on the verdict, from which the defendants appeal, assigning 
errors. 

J .  Co leman  R a m s e y  and J o h n  IT. X c E l r o y  for plaint i f f ,  appellee. 
J .  E. Rec tor ,  C a l v i n  R. E d n e y ,  and  W e a v e r  Le. JI i l ler  for de fendan f s ,  

appellants.  

STACY, C. J. I t  is conceded in plaintiff's brief that  the settlement of 
Wade Gahagan's estate would have been sul~ject to no criticism or objec- 
tion from the plaintiff, but for the assignment by Leslie Gahagan of his 
interest i n  the Luther 0. Griffith contract. This assigiimeilt bears date 
23 May, 1924. Payments to the Cook heirs were made prior thereto 
and shortly thereafter, u p  to June,  1924, but just how much mas paid to 
them after the execution of the assignment is not readily discernible 
from the record. Moreover, plaintiff's cashier, who was trustee in the 
Griffith deed of trust and who handled the matter for the bank, testified 
that ihe $10,726 credited or disbursed to the Cook heirs "was deducted 
from the timber cut from the Cook land." The theory upon which the 
settlement of the estate proceeded was, that  the Cook heirs were entitled 
to a portion of the funds derived from the Griffith contract, either by 
reason of the deed of 7 May, 1921 (which does not appear in the record), 
or by virtue of the will which makes referwce to the provisions of this 
deed. 

The trial court took the rien., however, that such procedure was not 
permissible, since the deed was returned to Wade Giahagan without 
registration. The  conclusion is a n o n  sequi tur .  The return of the deed 
did not ipso facio reinvest title in the grantor. Robbirrs v. Rascoe, 120 
S. C., 79, 26 S. E., 807; L y n c h  v. ,Toknson, 171 N. C., (ill, 89 S. E., 61. 
The c o n t r a y  instruction was erroneous. 8 R. C. L., 087. And, besides, 
i t  does not appear that  the Cook heirs surrendered po:;session with the 
return of the deed; nor is it  conceded that  the deed was one of gift. 
Allen 7;. Al len ,  209 N. C., 744, 184 S. E., 495. 

The plaintiff interposed no objection to the settlement of the estate, 
albeit i t  had full knowledge of how the matter was being Ilandled, par- 
ticularly as its cashier was trustee in the deed of trust and made the 
disbursen~mts. I t  is a rule of general acceptance that  one who stands by 
and sees another dealing with property in a manner inconsistent with 
his own rights, and makes no objection, will be reguded as har ing  
abandoned any claim or demand a t  variance with his silence or aequi- 
escence. J f c S e e l y  v .  STralfers, 211 S.  C., 112, 189 S. EL, 114;  X a r s h a l l  
2,. IIa?trnzock, 195 K. C., 498, 142 S. E. ,  776; S t i f k  v. J I c A e e ,  87 K. C., 
380; X a s k  7%. Ti l l e r ,  80 II'. C., 423; X a s o n  v .  It'illiam,:, 66 N. C., 564; 
Saundcrson v. Ballance,  55 K. C., 322; L e n f z  I > .  Chambers, 27 II'. C., 
587; Bird  v .  B e n f o n ,  13  N. C., 179;  Despard v .  Despard ,  53 W.  Va., 443. 
Compare B u r n e t t  9. S u p p l y  Co. ,  180 S. C., 117, 104 S. E., 137. 
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However, as this is  not a n  adn~in i s t ra t ion  suit,  R i g s b e e  z. B r o g d e n ,  
209 S. C., 510, 184  S. E., 21, or one to  surcharge and  fals i fy the account 
of the executors, I ' h i g p c n  T .  Trus t  Co., 203 S. C., 291, 165 S. E., $20, 
and estoppel has  not been pleaded, we re f ra in  f r o m  pursuing the  mat te r  
fur ther ,  as  a new t r ia l  must  be awarded on other  grounds, i.e., erroneous 
instructions. I t  does not follow as  a mat te r  of l aw t h a t  payment  to the  
Cook heirs was a wrongful diversion of moneys ar is ing f r o m  the t imber  
contract,  of which plaintiff can  complain. There  was e r ror  i n  the  
court's peremptory instruction to this effect. 

T h e  defendants a r e  entitled to  another  hearing. I t  is so ordered. 
N e w  tr ia l .  

SEAWELL, J., took n o  par t  i n  the consideration or  decision of this ease. 

MRS. JOELLA BARBOUR (WIDOW), MOSES BARBOUR ASD JOSEPI-I 
BARBOUR, MIIVOR SONS OF TESSIE BARBOUR, DECEASED, EMPLOYEE, 
r. THE STATE HOSPITAL, SELF-INSURER, EMPLOYER. 

(Filed 4 May, 1038.) 

1. Master and Servant § 3Da-State employee engaged in farming opera- 
tions is covered by the  Workmen's Conlpcnsation Act. 

An employee of the State engaged in tlie cultivation of food crops on 
lands of the State used by the State Hospital is an employee of the State 
within the coverage of the Compensation Act, secs. 2 ( a ) ,  2 ( b ) ,  2 ( c ) .  
14  ( b ) ,  and his death from an accident arising out of and in the c-onrse 
of his employment is compensablc. 

2. Master and Servant § 37- 

The Workmen's Compensation Act should be liberally construed to 
effectuate its purpose to provide compensation for injured employees, and 
its benefits should not be denied by a tcchnical, narrow mid strict con- 
struction. 

STACY, C. J., and ~\ ' INBOR?X, J. ,  dissent. 
SEAWELL, J. ,  took no part in the consideration or decision of this case. 

.IPPEAL by defendant f r o m  S i n d a i ~ ,  J., a t  Second J a n u a r y  Term,  
1938, of WAKE. Affirmed. 

I n  this cause the parties agree on the following statement of fac t s :  
"1. T h a t  Tessie Barbour,  deceased, was, on and  before 23 April,  1937, 

employed by  the  S ta te  of N o r t h  Carolina, a t  the  S ta te  Rospi tal ,  a t  
Raleigh, S o r t h  Carolina. 

"2. T h a t  on 23 April,  1937, said Tessie Barbour  received a n  in jury  
by accident ar is ing out of and  i n  the course of his employment, which 
i n j u r y  resulted i n  his  death on 24 April,  1937. 
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"3. That  Joella Barhour, wife, Moscs Barbour and Joseph Barbour, 
two minor sons. are the surrirors and sole dependent. of said Tessie 
I3arbour, deceased. 

''4. That the amount of compensation due said dependents, if any- 
t l~ ing,  is the n~ininnlrn of x r e n  ($7.00) clollar~ per n-eek for three 
11nndrcd and fifty necks ( 3 5 0 ) ,  plus burial expenses of two huildred 
($200.00) dollars. 

"5. That  the employment of thc deceased, Tcssie Earhour, by the 
State of Sort11 Carolina, his duties under such eruplovment, and the 
acts bcing performed by llim a t  the tirne of his said injury, nere  related 
to the cultiration of the soil and gro~ving of crops, con4it ing mainly of 
foods and foodst~lff, on the lands of the Stat(> used b ~ -  thc State Hospital 
a t  Raleigh, North Carolina. That  a t  the time of the employee's injury, 
he was engaged in the operation of a tractor propelled by gawlinc power 
1i1)oil said lands, and that  said tractor ignited or the g:~*oline tank ex- 
ploded, throwing burning gasoline upon the body of said employee, and 
he n as thereby mortally burned. 

"6. That  the only dihputed question to br determined is one of lam; 
that i i ,  ~ m d e r  the foregoing stateniciit of facts, is the claim of the 
drl~cndcnt.: of said cn~p lo ,~ee  compensahle untlcr the p~~oviqions of the 
Snr t l i  Carolina TTorkmcn's Compensation * k t ?  Or, in other ~ o r d s ,  is 
the illjury or death of a farm laborer en~plo,wd by the State of S o r t h  
C'nrolioa c~om~)cns~b le .  undcr thc hrorth Carolina n'orhren's Compensa- 
tion Ac t?  

TIIF, ST ITE HOSPIT~L i r  RALEIGH, 
R!y Al.  -1. F. SC.LWEI,I,, *i f f  o r n e y - G C I Z E ~ U ~ ,  

Per T .  TADL BRUTOS, 
rlssis fnnf  ,Iilorney-Gcncrd. 

This case came on for review before the Full  Commis.sion a t  Raleigh, 
Sor t l i  Carolina. 7 October, 1037, upon an  appcal by t h ~  defendants, in 
apt t i~ne ,  from the award of Commissioner cJurneJ-. 

S o  evidence was taken. Tlie case was submitted to llie Commission 
on all agreed statement of facts. I t  is purely a question of law. Section 
2 ( a )  wads. in part  : "The terrn 'employment' includes employment by 
the State and all political subdirisions thereof, and all public and qncrai- 
public corporations therein, and all private employmenis in which five 
or niore elnp1o;vees arc regularly employed in the same business or estab- 
lishrnent, except agricultural and domestic scrvice, . . ." 
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Section 2 (b )  reads, in pa r t :  "The term 'employee' means erery per- 
son engaged in an  employment under any appointment or contract of 
hire or apprenticeship, express or implied, oral or written, including 
aliens, and also including minors, whether lawfully or unlawfully em- 
ployed, but excluding persons whose employment is both casual and not 
in the course of the trade, business, profession, or occupation of his 
employer, and  as  re la t ing  t o  those  so emp loyed  b y  the  S t a t e ,  fhe t e r m  
'employee '  shall  i nc lude  all o,@cers a n d  employees  of the S t a t e ,  except  
o n l y  such as are  elected b y  f h r  people,  or  b y  t h e  General  A s s e m b l y ,  or 
appo in t ed  b y  t h e  Gorernor ,  e i t her  with or without the confirmation of 
the Senate: . . ." (Italics ours.) 

Section 2 (c)  reads: "The term 'employer' means the State and all 
political subdivisions thereof, all public and quasi-public corporations 
therein, every person carrying on any employment and the legal repre- 
sentative of a deceased person or the receiver or trustee of any person." 

Section 14 (b )  reads, in pa r t :  "This act shall not apply to casual 
employment, f a rm laborers, . . ." 

The Full  Coinmission affirms the findings of facts, conclusions of law, 
and the award of the hearing Commissioner. The defendant will pay 
the cost of the hearing. T. A. Wilson, Comn~issioner. Examined and 
approved by: Buren Jurney, J. Dewey Dorsett." 

The defendant took an appeal to the Superior Court. The judgment 
of the Superior Court is as follows: "This cause coming on to be heard, 
and being heard before the undersigned judge of the Superior Court 
of T a k e  County, a t  the Second Janua ry  Term, 1938, on appeal by the 
defendant from the award of the North Carolina Industrial Commission 
in favor of the plaintiffs: The court is of the opinion: (1 )  That  
Barbour, deceased, was an employee of the State. ( 2 )  That  the State 
voluntarily surrendered its right to exemption from the Workmen's 
Compensation Act. ( 3 )  That  the statute's exemption of f a rm laborers 
was intended for the protection of farmers as an occupational class, and 
a farm laborer i11 contemplation of the statute is a man hired to till the 
soil or do other agricultural work by one whose occupation is that  of a 
farmer. The award of the Commission is affirmed. PI'. A. Sinclair, 
Judge Presiding." 

The defendant excepted and assigned error to the judgment as signed 
and appealed to the Supreme Court. 

I .  0. B r n d y  and  TT'. T.  J o y n e r  for p l n i n f i f s .  
A f t orney-General  Seawe l l  a n d  Ass i s tan t  A t  torneys-General  M c X u l l a n ,  

B r u f o n  a n d  ST'illis for de f endan t .  

CLARKSOS, J. The question involved: I s  the death of a State em- 
ployee, arising out of and in the course of his employment, while driving 
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BROOKS v. RIM & WHEEL Co. 

a t ractor  i n  thc cultivation of food crops on the  lands of the  S ta te  used 
by the  S ta tc  Hospi ta l  a t  Raleigh compensable under  t h e  Workmen's 
Compensation A c t ?  W e  th ink  so. 

T h i s  and otllcr courts of the  United States  h a r e  held t h a t  the  various 
conipcriration acts should be liberally construed so t l a t  t h e  benefits 
thereof sliould not  be denied upon technical, na r row and  s t r i d  interpre-  
tation. T h e  p r i m a r y  consideration is compensation f o r  in jured  em- 
ployem. W c  th ink  the judgment of the  court  belom correct-that the  
S ta te  Hospi tal  employce, Tessie Barbour,  deceased, was not a "farm 
l a h o l d '  in contemplation of t h e  statute. 

XTe th ink  the  language of the  statutes, construed in pizri mafer ia ,  and 
g i r e n  a liberal construction, is sufficient to affirm the judgment, and  
there is n o  neccisity to  cite authori t ies  to  sustain the holding of the  
court  below. 

'The judgment of the  court  belom is  
.\ffirmetl. 

STACY, C. J., and  W I S B ~ R X E ,  J., dissent. 

SEAWELL, J., took n o  p a r t  i n  the  consideration or  decision of this case. 

R. C. BROOKS, EMPLOYEE, v. CAROLINA RIhI & WIIEEL COMPANY, 
E M P L O ~ E R ,  AND GREAT AMERICAN 1NI)EhINITY COMPANY, INSUR- 
ANCE CARRIER. 

(Filed 4 May, 1938.) 

1. Master and Servant 5 40h- 
Eridel~ce held sufficient to support finding of Industrial Comnlission 

that the accident causing injury was not the resnlt of the employee's 
intoxication, although defendants introduved evidence in conflict there- 
with. N. C. Code, 5081 ( t ) .  

2. Master and Servant 5 53d- 
The finding of the Industrial Commission lipon conflicting evidence 

supporting both the contention of claimant and of defendants, that the 
accident was not the result of his intoxication, is conclu3ive on the courts 
on appeal. 

3. Master and Servant 3 39c-Evidence held to support finding that em- 
ployee was resident of the State at time of the accident. 

Claimant testified that  he mas injured in a n  automobile accident while 
he was returning from a salesman's meeting in this State, which he mas 
required to attend, to his home in Florence. S. C. That he had moved his 
family to Florence temporarily so he could take them to a nearby beach 
occasionally, and because a certain road he would be required to travel 
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B ~ o o r ~ s  2.. RIM & WHEEL Co. 

frequently if he resided in this State was in bad repair, but that his 
headquarters mere in Charlotte, K. C., and that he had not given up his 
residence in this State. Hcld:  The evidence supports the finding of t h e  
Industrial Commission that the employee was a resident of the State a t  
the time of the accident, and that he was covered by the Compensatioll 
Act. K. C. Code, 8051 ( r r ) .  

4. Master and Servant § 41- 
The allowance of attorneys' fee to claimant's attorneys in this proceed- 

ing held authorized by N. C. Code, 8081 ( r r r ) ,  and defendants' assign- 
ment of error thereto is untenable. 

SEAWELL, J., took no part in the consideration or decision of this case. 

APPEAL by defendants from Tl'arlick, J., at  November Term, 1937, of 
MECKLENDURG. Affirmed. 

J o h n  H.  S m a l l ,  Jr., a n d  TVal fer  I I o y l e  for p l a i n t i f ,  appel lee .  
F r a n k  E m m  and  F r e d  B. H e l m s  for d e f e n d a n t s ,  appe l lan t s .  

Scrl~xcr;, J. This cause was heard in the Superior Court of Meck- 
lenburg on appeal by thc defendants, employer and insurance carrier, 
respectively, from an  award in favor of the plaintiff, employee, made by 
the North Carolina Industrial Commission. 

The principal assignments of error are to the adoption and affirmation 
by thc court of thc findings of fact of the Conimis~ion that  (1)  "the 
illjury by accident to the plaintiff on 19 August, 1036, was not occa- 
sioned by- the  intoxication of the plaintiff," that  (2 )  "the contract of 
employment was made in this State, that  the employer's place of busi- 
ness is in this State, that  the plaintiff's residence is in this State, and 
that he was only temporarily residing in South Carolina, and that  his 
contract of employment was not expressly for services exclusively out- 
side of thc State," and that  (3 )  the court concluded as a matter of law 
that the award of the Commission should be affirmed. 

The evidence bearing upon thc question as to nhether the illjury 
"tias occasiorietl by thc intoxication of the employee" so as to bar com- 
pensation under sec. 8081 ( t ) ,  S. C. Code of 1035 (hlichie), was con- 
flicting. The plaintiff admitted that  about four or fivc houri before the 
accident lie had taken a ('jigger" of whiskey, but denied that  the collision 
bet~veen his and another automobile on the highway in  which he suffered 
the loss of an  arm was occasioned by his intoxication. There was com- 
pctent evidence to support the contention of both plaintiff and defend- 
ants upon this question, bnt the Cornmiwion having found as a fact that 
the accident in which the plaintiff was injured was not occasioned by his 
intoxication, the judge of the Superior Court n7as bound by such finding, 
and we are likewise so bound. X o r g a n  I ? .  C l o f h  M i l l s ,  207 N. C., 317; 
W e s t  2'. Fer t i l i z e r  Co., 201 N .  C., 556; ,Southern  T. C o t t o n  M i l l s  Po.. 
200 N.  C., 165. 
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There was ample evidence tending to show that  the contract of em- 
ployment ~ v a s  made in this State, that  the employer's place of business 
was in this State, and that the plaintiff's contract of employment was 
not expressly for scrvices exclusively outside of the Stale, and this evi- 
dence was practically uncontradicted; but the appellants contend that  
the findinrr of the fact that  the daintiff 's residence was in this State. u 

and that he was only temporarily residing in South Cai.olina, in which 
the accident occurred, was not warranted 1)y the evidence. With this 
contention n-c cannot concur. The plaintiff testified : "On 29 August, 
193G) the date of the accident, I was a salesman for the Carolina Rim 8: 
Wheel Company. I operated in eastern South Carolina. I worked out 
of Charlotte, which was my headquarters. On the night I was injured 
I was returning home from a sales meeting in Charlotce, which I had 
been ordered touattend. At  the time of theiccident I lived in  Florence, 
S. C. My contract of employment was made in  Charlotte, at  which time 
I m s  living in Charlotte, but a t  the time I got hurt  I had moved down 
to Florence, S. C., temporarily. I had moved my family down there. 
My headquarters were in Charlotte. I n.as to work temporarily in  
Florence. M,y living arrangements in  Florence were tfmporary. The 
purpose of the temporary living arrangement was to be near Xyr t le  
Beach, so I could take my wife and youngster over to the beach occa- 
sionally to visit the beach, and because the highway hetween Xonroe 
and Pageland was in poor condition, and the fact that I had to come 
here every two weeks made i t  a hardship to go over tl-at highway. 1 
made my reports in Charlotte and had a lot of things to be attended to 
in headquarters. I had not abandoned my residence in  North Carolina. 
On 29 August, 1936, a t  about 10 :30 p.m., while returning to my home in 
Florence from a sales meeting in  Charlotte that  I had been ordered to " 
attend, I had an  accident, as a result of which I lost my arm." I n  the 
face of this testimony i t  cannot be said that  there was no competent 
evidence to support the findings of fact assailed by the exception. 

These findings of fact bring the case within the pi-ovisions of the 
Compensation Act although the accident occurred in  the State of South 
Carolina. K. C. Code of 1935 (Michie), sec. 8081 ( r r ) ,  reads: "Where 
an  accident happens while the employee is employed ehewhere than in  
this State which would entitle him or his dependents lo compensation 
if i t  had happened in  this State, the employee or his dependents shall 
be entitled to compensation, if the contract of employment was made i n  
this State, if the employer's place of business is i n  this State, and if the 
residence of the employee is in this Sta te ;  provided his contract of 
employment was not expressly for service exclusively outside of the 
State. . . . 7, 

The conclusion of law of the judge of the Superior Court that  the 
award of the Commission should be affirmed is supported by the findings 
of fact affirmed by him. 
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T h e  assignment of error  tha t  the C o m m i s ~ i o n  allowed the  plaintiff's 
a t t o r n e ~ s  a fee of $125.00 to be tased  i n  the costs cannot  be sustained. 
Such al lovaace is authorized by sec. 8081 ( r r r ) ,  N. C. Code of 1935 
( J I ich ie ) ,  which reads : "If the  Indus t r ia l  Con~mission a t  a hearing on 
review or a n y  court  before which a n y  proceedings a r e  brought on appeal  
under this article, shall find t h a t  such hearing or  proceedings were 
brought by the  insurer,  and the  Comnlission or court by  its decision 
orders the insurer  to  make, or to  continue, payments  of compensation t o  
the injured employee, the  Commission or court m a y  fur ther  order t h a t  
the cost to  the  injured employee of such hearing or proceedings, includ- 
ing  therein reasonable attorneys' fees to  be determined by  the  Commis- 
sion, shall be paid by  the insurer  as  a p a r t  of the  bill of costs.'' 

T h e  judgment below is  
-1ffirmed. 

SEAWELL, J., took no p a r t  i n  the consideration or  decision of this case. 

STATE v. KENNETH TATLOR. 

(Filed 4 May, 1935.) 

1. Homicide 3 SO-Exclusion of evidence held not prejudicial upon the 
record in this case. 

The State contended tliat defendant liilled deceased by crushing her 
sliull beyond recognition, using in his assault several objects, including 
a stove leg. Defendant pleaded self-defense, contending tliat deceased 
threatened to shoot him unless lie yielded to her importunities. The 
State's evidence n-as to the effect tliat the gull \\-it11 which tlefendant 
claimed he was threatened was found hanging untonclied in its nsnnl 
place in another part of the house some thirty feet away, and that tle- 
fendant bore no marks of a scuffle. The jury rejected the plea of self- 
defense. Held: The esclusion of defendant's evidence to the effect thnt 
the reputation of the honle of deceasctl \\-as "bad for drinking ant1 frolicli- 
ing parties" could not hare affected the rcsult, and : ~ n  excrption to its 
exclusion is not sustained. 

2. Honiicide §§ 23, 2ic-Evidence held to warrant refusal of instructioll 
that in no event could defendant be guilty of murder in the first 
degree. 

The State's erideuce teiidetl to show thint tlefendal~t lcilled dece:~setl 1)~.  
crushing her s l i ~ l l  beyond recognition. nsillg in this arsault sel-cral objects, 
including a stove leg: that defendant had expressed : ~ n  intenti011 of goil~g 
by the home of the deceased 011 tlie afternoon ill question : t11:~t (luring 
the struggle deceased was Iieard to cry out :  and that her body indici~tctl 
the striking of repeated lethal blo1rs after she had been rcntlerecl hclplc~ss. 
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Hc,ld: There was a~nplc evidence of prcmcditntion and deliberation. and 
t11~ court's rrfusal of defcnd:nlt's rc\yl~c,it for instrnctionc that in  no crent 
conld he be fount1 guilty of murder in  the tint degree, i~ withont error. 

3. H o m i c i d e  21- 

The dealing of lctlinl blows after the tlecensed had been fellccl and 
renderccl lielplws is eritlcncc from 1~hic11 the jury may illfer deliberntioll 
and ~rcmcditntion. 

4 .  H o m i c i d e  §§ !Xb, 30- 

An csception to nn instrnction that a killing with .I dcnrlly wcnpon 
raises a prcs~unption of mmurtler in the sccol~d degree will not be si~stni~lecl 
wl~c'n all  tlir ericlencc shows an intentional lcillir~g and tlrfentlant p1c:ltls 
self-tlcfense based upon an intentionnl lrilling. 

SEAIVELL, J., tool; 110 pnrt in  tlle col~sitleration or decision of this enic. 

APPEAL by defendant from Sinclnir ,  J., a t  October Term, 1937, of 
FRAKI<I.IX. 

Criminal prosecution, tried upon indictlllent charginq the defendant 
with the murder of one 3Iargaret Alston. 

The record discloses that  on the afternooll of 2G cT~lly, 1937, the de- 
fendant killed Margaret Illston in  the kitchen of her home by the use 
of rocks, sticks, bottles and a store leg. Her  head was badly mangled, 
and her skull fractured in seven or eight different places. "At least two 
of the wounds on tlle wonian7s head were made by the stove leg, judging 
from the appearance of the wounds. . . . Her  head was broken all 
to pieces. . . . I Ier  head was beat up  so badly you could not tell 
who i t  mas." 

The defendant admitted the killing, ant1 pleaded self-defense. H i s  
testimony mas, that  the deceasecl threatened to shoot him unless he 
yielded to her importunities, and that  in the ensuing struggle '(after I 
had hit her and fractured her skull I continued to hit her because she 
kept coming after me. . . . Sure, I conld see that  her skull was 
broken in like an  egg shell." 

I n  rebuttal, the State offered evidence tending to show that  there mas 
no gun in the room where the killing o c c u r r d  I t  was found in  another 
part  of the house, thirty feet away, hanging on tlle rack where i t  n-as 
customarily kept. During the struggle, the deceased 1 ~ 1 s  heard to c ry :  
"Oh, Lordy ! Oh, Lordy ! Don't tear my clothes." Arid a man's voice 
replied: "Hush your mouth." The evidence is also to the effect that  
the dt:fendant had expressed an  intention of going by the home of the 
deceased on the afternoon in question. There were no scars, scratches 
or bruises found on the defendant. 

Thc defendant sought to show that  the rcxputation of the home of the 
deceased was "bad for drinking and frolicking parti,:s." Objection; 
sustained ; exception. 
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The defendant requested the court to instruct the jury "that in no 
aspect of the evidence could they return a verdict of murder in the first 
degree." Refused ; exception. 

The defendant also excepted to the charge that  a killing with a deadly 
~veapon raises a presumption of murder in the second degree. 

Verdict: Guilty of murder in the first degree. 
Judgment : Death by asphyxiation. 
Defendant appeals, assigning errors. 

-1fforney-General Seawell and Assistant Attorneys-General ilIcXttllan 
and Tt'illis for the State. 

Edzcard F. Gri@n and lienzp P. Yarborough for defendanf. 

STACY, C. J. I t  is apparent from a careful perusal of the record that  
the defendant's plea of self-defense was not very impressive to the jury. 
At any rate, the threat of harm from a gun hanging on a rack in another 
part of the house thirty feet away was not regarded as immediate, or 
such as to excuse the brutal killing. The plea was rejected. I t  is not 
perceived upon \%-hat theory the bad reputation of deceased's house "for 
drinking and frolicking parties" could have affected the result. The 
exclusion of this evidence mas without significance in the case. S, c. 
TIodgin, 210 S. C., 371, 186 S. E., 495; 5'. v. l3altlwin, 184 K. C., 789, 
114 S. E., 837; S. v. Dauis, 175 S. C., 723, 95 S. E., 48;  S. c. Peterson, 
149 S. C., 533, 63 S. E., 8 7 ;  S. v. Banner, ibid. ,  519, 63 S. E., 84;  S. v. 
I I o p e ,  51 N .  C., 381. The exception is not sustained. 

The trial court properly refused the defendant's request to instruct 
the jury that  in no view of the evidence could they find the defendant 
guilty of murder in the first degree. A'. v. Jones, 145 S. C., 466, 59 
S. E., 353; S. v. Daniel, 139 S. C., 549, 51 S. E., 858. There was 
ample evidence of premeditation and deliberation. S .  v. Bell, 212 N .  C., 
20, 192 S. E., 852; S. v. B u f k i x ,  209 N. C., 117, 183 S. E., 543; S. v .  
Evans, 198 N .  C., 82, 150 S. E., 678; S .  v. Miller, 197 N .  C., 445, 149 
S. E., 590; S. T. B a i f y ,  180 S. C., 722, 105 S. E., 200; S .  v. Bynicm, 
175 S. C., 777, 95 8. E., 101; S.  c .  Jt'al,'L.er, 173 N. C., 780, 92 S. E., 
327; 5'. c ,  Lipscomb, 134 N .  C., 689, 47 S. E., 44. The dealing of lethal 
blons after the deceased had been felled and rendered helpless was evi- 
dence from nhich  the jury could infer the defendant's deliberate and 
premeditated purpose. 8. v. Sfeele,  190 N. C., 506, 130 S. E., 308; 
S. 1.. Xerr ick ,  172 K. C., 870, 90 S. E., 257; S. v. XcClzlre, 166 S.  C., 
321. 81 8. E., 458. 

S o r  was it error, of nhich the defendant can complain, for the court 
to instruct the jury that  a killing with a deadly weapon raises a pre- 
sumption of murder in the second degree. S. c. Als fon ,  210 N. C,, 255, 
186 S. E., 354: S .  1 % .  Xi l / c r ,  sziprci. ,111 the evidence tends to sho~v an 
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intentional killing. S. v. G r e g o r y ,  203 N .  C., 528, 166 S. E., 387. 
Indeed, the  defendant's plea of self-defense is based upon a n  intentional 
killing. S.  v. R o b i n s o n ,  a n f e ,  278. 

T h e  record is f ree f rom reversible error .  T h e  rerdiet  and  judgment 

will be upheld. 
Ko error .  

SEAWELL, J., took n o  p a r t  i n  the consideration or decision of this ease. 

STATE v. LOUIS BAKER. 

(Filed 4 May, 1938.) 

1. Larceny 5: Criminal Lam § BSc-Instrnction held for error  a s  placing 
burden on defendant t o  raise reasonable doubt of his guilt. 

An instruction that the recent p o s w d o n  of stolen property raises tlie 
presumption that the possessor is gnilty of larceny of the property, placing 
the burden on him to offer an csp1:lnntion snfficient to raise n rensoaahle 
doubt of his gnilt in the minds of the jurors, is  l tc ld  erroncons aq placing 
tlie burden on clefendant to rnisc :t rcnso~~ablc donbt of his guilt in the 
minds of the .jurors if they should find lie had recent possession of stolen 
property. 

2. Larceny a +Recent posscssion of stolen property raises presunlption 
t o  be  considcred merely a s  evidential fact along with other evidence. 

The recent possession of stoic% property raises r1 pr~surnption of fact, 
strong or \~cnlr  in proportion to tlie lrngth of time bet~veen the larceny 
of the goods and the lintling of them in tlcfentlmlt's p?sscssion, but the 
presumption is to be considered by the jury merely as  rln eridential fact, 
along \vith otlitsr e~ i t l c~ lcc  in the case, n ~ ~ d  the 1)nrdcn remains on tlie 
State throughout to prove ilcfendant gnilty beyond a rcnsonablc doubt. 

SEAWET.L. J., t001i no part in the consideration or decision of this case. 

~ I > L . I L  f r o m  B o n e ,  J., a t  J a n u a r y  Term,  1038, of EEQECOMBE. N e w  

trial.  
Thr defendant was convicted upon a bill of indictment charging h im 

with thr larceny of a cow, the  property of It. A. Parker ,  on 28 October, 
1037. F r o m  judgment of imprisonment, the defendant appealed, as- 
signing error .  

r l t t o r , l c y - G r t ~ e m l  Seazrcll  a n d  A s s i s f n n t  A t to rneys -Genera l  X c X t i l 1 a n  
ant i  Tl'illis f o r  t h e  S f n t e .  

B a f f l e  cfi TT'irislow trnd I I e n r y  C .  B o u r n e  for d e f r n d a , z t ,  a p p e l l n n f .  
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SCHEXCK, J. There was evidence tending to show that  the COW of 
R. A. Parker  was stolen from his barn a t  Conetoe, Edgecombe County, 
on Thursday night, 25 October, 1937, and that  the cow was found in the 
possession of the defendant, near Goldsboro, Wayne County, on Wednes- 
day, 3 Sovember, 1937. The defendant testified that  he bought the COW 

from the truck of an unknown man just outside of Smithfield, Johnston 
County, on Nonday, 1 Sovember, 1937. 

The defendant assigns as error the following excerpt from his Honor's 
charge : 

"Sow, gentlemen, there is a rule of lam with respect to recent posses- 
sion of stolen property. There is a presumption arising from such 
recent possesqion that  the one in whose possession i t  is found is guilty 
of the larceny of that  property. I t  is not a presumption of law but a 
presumption of fact, and is one which may be rebutted. I f  you find 
beyond a reasonable doubt, the burden of proof being on the State, that  
this cow n-as stolen from X r .  Parker  on Thursday, 28 October, and that  
on the following Tednesday that  the same cow v a s  in the possession of 
the defendant, that  would raise a presumption of fact that  he was the 
person who stole the cow. Kom that  presumption, gentlemen, has the 
effect of placing upon the defendant the duty of offering an  explanation 
as to the possession. I t  does not require that he offer such explanation 
as would satisfy you beyond a reasonable doubt that  he did not steal the 
cow, or such an explanation that  would convince you by the greater 
weight of the evidence that  he did not steal the cow, nor does he have 
the duty of offering such explanation as would satisfy your minds even 
that he was not a thief, but he is only under the duty to offer such 
explanation of his possession as is sufficient to raise in your minds a 
reasonable doubt that  he stole the property, and if his explanation is 
sufficient to raise a reasonable doubt that  he is the thief i t  would be your 
duty to acquit him." 

We think, and so hold, that  this assignment of error should be sus- 
tained, since i t  places the burden upon the defendant to raise in the 
minds of the jury a reasonable doubt as to his guilt, if the jury should 
find that  the cow was stolen on Thursday, 28 October, and was found in 
his possession on the following Wednesday. 

The syllabus in 8. v. Harrington, 176 N. C., 716, which correctly 
interprets the opinion, reads: ( T h e r e  there is sufficient evidence of 
'recent possession' of stolen property, the burden still rests upon the 
State to prore the defendant guilty, throughout the trial, beyond a 
reasonable doubt; and a charge that  the defendant should be acquitted if 
his explanation raised a reasonable doubt nullifies the duty of the State 
to exclude such doubt from the minds of the jury, and deprives the 
defendant of his right to hare  them pass upon the weight and credibility 
of the other evidence in the case." 
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The presumption that  the possessor is the thief which arises from the 
possession of stolen goods is a presumption of fact and not of lam, and is 
strong or weak as the time elapsing between the stealing of the goods and 
the finding of them in the possession of the defendant is short or long. 
This presumption is to be considered by the jury merely as an  evidential 
fact, along with the other evidence in the case, in determining whether 
the State has carried the burden of satisfying the jury heyond a reason- 
able doubt of the defendant's guilt. The duty to offer such explanation 
of his possession as is sufficient to raise in the minds of the jury a reason- 
able doubt tha t  he stole the property, or the burden of establishing a 
reasonable doubt as to his guilt, is not placed on the defendant, however 
recent the possession by him of the stolen goods may hare  been. S. v. 
Graves, 72 N .  C., 482; S. v. Righis, 82 PI'. C., 675; S. v.  XcRae ,  120 
N. C., 608. The burden of establishing the defendant':; guilt beyond a 
reasonable doubt remains upon the State a t  all stages of the trial. 

S e w  trial. 

SEAWELL, J., took no par t  in the consideration or decision of this case. 

C. C. PERRY, ADMINISTRATOR OF THE ESTATE OF J IJ l  BRASCH, DECEASED, 
v. ROBERT C. DAVIS A N D  LEGH R. POWELL, JR., A K D  HENRY TV. 
ANDERSOS, RECEIVERS OF SEABOARD AIR LINE :RSILWAP COX- 
PAKY. 

(Filed 4 May, 1038.) 

1. Appeal and Error § 40e- 
Upon appeal from the overruling of a niotion to non3uit, the evidence 

must be reviewed to ascertain whether there is any cc~mpetent e~idence 
to support plaintiff's cause of action, considering the evidence in the light 
most favorable to plaintiff. 

2. Trial 8 22b- 
Upon motion to nonsuit, the evidence must be consiiered in the light 

most favorable to plaintiff. 
3. Carriers 8 1bConlIict ing evidencc held properly submitted to jury 

upon question of whether deceased at  time of injury was a passenger. 
Plaintiff's e~idence tended to s h o ~  that his intestate was a Segro. that 

there were not at the time any accon~n~odations for Negroes in the pas- 
senger station, that intestate entered upon the rai1ro:~d premises near 
the passenger and freight station shortly before the irain was due to 
leaye, for the purpose of boarding a caboose used as a passenger car 
which was standing some twenty feet from the station, that while on the 
milroad yard and on or near a sidetrack between the station and the 
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caboose, intestate was struck and killed by a freight car which had been 
set in motion without warning in maliing a flying switch. Defendants' 
evidence tended to shorn that intestate was eighty yards from the passen- 
ger station when struck, and not in such place or position as to indicate to 
defendants that he intended to become a passenger, and that therefore 
defendants owed intestate no higher duty than that owed a mere licensee. 
Held:  The conflicting evidence mas  properly submitted to the jury, the 
evidence being sufficient to make out a case in plaintiff's favor on the issue 
of negligence if the jury should find from the evidence that intestate at 
the time of the injury was a passmger. 

4. Carriers § 2ld- 
Evidence l ~ e l d  not to establish contributory negligence as matter of 

law on part of passenger struck while on the railroad premises by freight 
car set in motion without warning in making a flying switch. 

5. Appeal and Error § 2 6  
When there is no exception to the charge it will be presumed that the 

principles of lam applicable to the different views of the evidence were 
correctly and fairly presented to the jury. 

SEAWELL, J., took no part in the consideration or decision of this case. 

APPEAL by defendants from Sinclair, J., a t  November Term, 1937, of 
FRAXI~LIK. K O  error. 

This mas an action to recover damages for the wrongful death of - - 
plaintiff's intestate, alleged to have been caused by the negligence of the 
defendants, the receivers of the Seaboard ,4ir Line Railway and the 
engineer operating the locomotive. Issues of negligence, contributory 
negligence and damage mere submitted to the jury and answered in favor 
of the plaintiff. From judgment on the verdict the defendants appealed. 

TV. L. Lurnpkin, E. C.  Bulluck, and W .  H.  Yarborough for p la in t i f .  
Edward F .  Grifiyx and Xurray Allen for defendants. 

DEVIN, J. The appellants' only assignment of error is based upon 
their exception to the denial of their motion for judgment of nonsuit, 
entered a t  the close of the plaintiff's evidence and renewed a t  the close of 
all the evidence. 

The decision of the question presented, therefore, requires an  examina- 
tion of the testimony offered a t  the tr ial  in order to determine whether 
there mas any competent evidence to support the plaintiff's allegations, 
under the established rule that  the evidence is to be considered in  the 
most favorable light for the plaintiff. 

There was evidence tending to show that  plaintiff's intestate, a Negro 
tenant farmer, came to Louisburg, North Carolina, and entered upon 
the premises of the Seaboard Air  Line Railway Company, near the 
passenger and freight station, for the purpose and with the intention of 
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taking passage on the train of the railway company, and a t  a time 
shortly before the train was due to leare. The plaintifl's evidence also 
tended to shom that  his intestate, while on the railroad yard, was struck 
by a freight car which had been without warning set ir. motion by the 
impact, of two other cars released by defendants i n  making a flying 
switch, and that  as a result he received injuries from which he shortly 
thereafter died. The defendant Davis was the locomotiv3 engineer oper- 
ating the train and shifting the cars a t  the time. 

There was also evidence that  there was in the railroad station no 
waiting room for colored people usable a t  the time (on1,y a few passen- 
gers per month departing from the station) ; that  the railroad caboose 
car used as a passenger coach ~ r a s  placed on a track opplxite the station 
and some twenty feet therefrom; that  in the space between the caboose 
and the station and close to the station and freight platform mas a 
sidetrack, upon which was standing the freight car by which plaintiff's 
intestate was struck and injured. 

I t  is apparent that  if the plaintiff has offered evidence tending to 
show that  his intestate, intending to become a passenger, was a t  the place 
usually occupied by those desiring to enter defendant's roach for trans- 
portation, and a t  a place provided by the railway company for passen- 
gers, and shortly before the train was scheduled to leave, he would have 
been in  contemplation of law a passenger, and entitled a t  the hands of 
the defendants to the degree of care for his safety rcxquired by tha t  
relationshin. and if there mas also evidence to shom t h , ~ t  he was there 

A J 

struck by a car set in nlotion as the result of the impact of other unat- 
tached cars which had been released by defendants in making a flying 
snitch, the case was properly submitted to the jury. Clark v. Bland, 
181 N. C., 110, 106 S. E., 491; 10 American Jurisprudence, 27;  Ray 
e. R. R., 141 N. C., 84, 53 S. E., 622. 

On the other hand. the defendants contend that  the]-e was evidence 
tending to show that  plaintiff's intestate was eighty ,yards from the 
passenger station and not a t  a place, or in such a position as to indicate 
to the defendants that  he intended to become a passenger, and that, under 
these circumstances, the duty which the law imposes upon a carrier with 
respect to a passenger was not incumbent upon the defendants, and that  
in the absence of knowledge of, or reasonable ground tc anticipate, the 
presence of plaintiff's intestate a t  the place where he was struck, they 
owed him no higher duty than that  due a mere licensee. Gibbs c. R. R., 
200 N. C.. 49. 156 S. E.. 138. 

IIowel-er, for the proper determination of the case between these 
distinctive categories, the evidence seems to be conflicting, and there are 
permissible inferences from i t  favorable to the plaintiff's contention. 
I n  this state of the case we are unable to 3ay that  there was error in 
submitting the case to the jury under appropriate instructions from the 
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court. S o r  lvas the  evidence of contributory negligence of the plaintiff's 
intestate so clear and  coliclusive as  to  w a r r a n t  judgment of nonsuit upon 
tha t  ground. S o  exception having been noted to the  judge's charge, it 
is presumed t h a t  the  principles of law applicable to  the  different views 
of the  evidence were correctly and  fa i r ly  presented to the  j u r ~ .  

T e  reach the conclusion t h a t  i n  the  t r ia l  there was 
S o  error. 

SEAWELL, J., took 110 p a r t  i n  the  consideration or decision of this case. 

LOUISE BLBISE, BY HER GUARDIAX, J. XORMBS BIAINE, v. ETTA T. 
LYLE, ADMIXISTRATRIX, ET AL. 

(Filed 4 May, 1936.) 

1. Physicians and Surgeons S 1Bf: Damages %Plaintiff is  entitled t o  
recover only for  damages directly caused by negligence alleged. 

Defendant's intestate mas a physician and prior to his death treated 
plaintiff for empyema. Upon a recurrence of the condition orer a year 
later, another operation was performed by another surgeon, and two 
pieces of metal removed from plaintiff's side. Plaintiff contended that 
the metal n-as negligently left in her side by intestate in probing her 
pleural cavity for pus. H e l d :  Plaintiff is entitled to recover only for 
damages directly caused by intestate's alleged negligence, and :In in- 
struction that the jury might consider hospital and medical expenses from 
the time of her first illness until her complete recorery, some time after 
the metal pieces had been removed, is error entitling defendant to a new 
trial, some of the expenses having been incurred in treating plaintiff for 
her illnesses prior to the time the probing was begun and the occurrence 
of the alleged negligent act complained bf, and there being no evidence 
that the continuance or recurrence or the condition after the removal of 
the metal pieces was the result of the alleged negligence. 

2. Appeal and  Er ror  § 39-Error i n  charge on  measure of damages held 
not cured by later  correct instruction followed by another erroneous 
charge. 

Error in the charge in failing to confine the measure of damages to 
those directly resulting from the negligence complained of held not cured 
by a later correct instruction immediately follo~ved b r  stating the conten- 
tion of plaintiff as  to the amount in a sum computed by including elements 
of damage not resulting from the wrong. and later followed by another 
incorrect instruction. 

SEAWELL, J., took no part in the consideration or decision of this case. 
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APPEAL by defendant administratrix from Sink, J'., at December 
Term, 1937, of MACOX. 

Civil action for damages, tried upon issues raised by the pleadings, on 
allegations and denials that plaintiff suffered great in j~ l ry  by reason of 
the nc3gligence of Dr. S. H. Lyle, since deceased, in allowing a metal 
probe to drop through a draining sinus into her pleu.*al cavity while 
treating her for empyema. 

On 16 February, 1932, Louise Blaine was taken ill with influenza. 
She n.as then eleven years old. Double pneumonia fo lowed, and this 
later developed into empyema. About the middle of March, 1932, 
Dr. Lyle made an incision in her left side and inserted a tube for 
drainage. I n  treating the plaintiff thereafter, the inci3ion was probed 
from time to time with a metallic probe to determine whether there was 
any pus in the pleural cavity. The process of probing was begun in 
the summer of 1932, and continued until the early sprirg of 1933. Dr. 
Lyle died 13 November, 1933, just after dismissing the plaintiff as well. 

I n  August, 1934, there was a recurrence of the empgemic condition. 
I n  February, 1935, another operation was performed by Dr. Van 
Schaick of Florida, who states that he then removed two pieces of metal 
from plaintiff's side, which plaintiff says is the probe used by Dr. Lyle 
in 1932 or 1933. 

Over objection, plaintiff's mother was allowed to testify as follows: 
"Q. About how much was the cost of it (her treatment from the time 
she was taken sick until she was brought back from Florida) ? A. 
$1,500, I would say. I paid Dr. Lyle $582.00, or the estate. That was 
in the $1,500. I included that in the $1,500.'' 

I n  instructing the jury on the issue of damages, the court said: "You 
will recall the various contentions with respect to the s ~ffer ing and the 
condition that prevailed from and after February, 1932, through 4 July, 
1936." Exception. 

There was a verdict for plaintiff, the jury awarding her damages in 
the sum of $3,500, and from judgment thereon the defendant adminis- 
tratrix appeals, assigning errors. 

George B. Patton and J .  N .  Moody for plaintiff, appellee. 
Jones & Jones, G. L. Houk, and Jones, Ward & Jonts for defendant, 

appellant. 

STACY, C. J. Conceding that the evidence is sufficient to carry the 
case to the jury under authority of Pendergraft v. Royster, 203 N .  C., 
384, 166 S. E., 285, and cases there cited, we think a new trial must be 
awarded for error in allowing the plaintiff to recover hospital and medi- 
cal expenses from the time she was taken ill in Febmsry, 1932. The 
process of probing did not begin until the summer of 1932, and it con- 
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tinued through the early spring of 1933. Plaintiff is not entitled to  
recover for hospital and medical expenses incurred prior to the alleged 
negligence of which she complains. 

I t  is true, in one instruction the court said, "The plaintiff is entitled 
to recorer for medical and hospital bills to the extent that  they may or 
have been incurred as the proximate result of the injuries complained 
of." But he immediately added: "She contends they are about fifteen 
hundred dollars." This contention is based upon the evidence of plain- 
tiff's mother that  the total cost of her illness from and after February, 
1932, was about $1,500, including $582 paid to Dr.  Lyle or his estate. 

Xoreover, the two metal pieces were removed from plaintiff's side i n  
February, 1935, and there is no evidence that  the recurrence or con- 
tinuance of her empyemic condition was affected by these pieces after 
their removal. Indeed, the evidence is to the contrary. The court 
instructed the jury, h o ~ w r e r ,  to consider plaintiff's "suffering and the 
condition that  prevailed from and after February, 1932, through 4 July,  
1936." So, we cannot say the error was cured or that  i t  was harmless, 
Johnson v. R. R., 154 N. C., 101, 113 S. E., 606. 

I n  XcCracken v. Xmathers, 122 N.  C., 799, 29 S. E., 354, it was held 
proper for the jury, in a malpractice case, to take into consideration the  
injury which plaintiff sustained by reason of the unskillful treatment of 
the case, which would include the loss, pain, inconvenience, diminished 
earning capacity, suffering and increased delay in  effecting a cure, and 
probability of permanent injury, necessarily consequent upon the in jury  
sustained by the maltreatment. See Johnston c. Johnston, ante, 255. 

The holding in Pnyne v. Stanton, 211 K. C., 43, 188 S. E., 629, a 
malpractice case, was, that  plaintiff is "entitled to recover compensation 
only for those injuries which proximately result from defendant's negli- 
gent treatment." 

The conclusion results that  a new tr ial  must be awarded. 
New trial. 

SEAWELL, J., took no part  i n  the consideration or decision of this case. 

MRS. BEATRICE S. JEFFREYS v. N. B. JEFFREYS. 

(Filed 4 May, 1938.) 

1. Judgments 9 1-Court may not make order substantially affecting 
rights of parties out of the county and district, except by consent. 
h jndge of the Superior Court has no jurisdiction to hear a cause or 

make an order substantially affecting the rights of the parties outside 
the county in which the action is pending, except by consent, and his  
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jurisdiction of all matters pending in the district terminates upon the 
espiration of the six months period during which lie is regularly holding 
the courts of the district, except tlle settling of cases 011 appeal, and the 
like. 

2. Same-Where it does not appear that  parties agreed thereto, order 
entered outside of county and district will be vacated. 

The trial court entered an order granting alimony p c u d c n t c  l i tc ,  which 
order was made outside the county and outside the district after the 
expiration of the period during which he mas regularly holding the courts 
of the district. Held:  In the absence of' an agreemtnt of the parties 
appearing of record that the order might be made a t  such time and place, 
appellant's exception thereto must be sustained, and the order vacated. 

3. Appeal and Error § 22- 
The record imports verity, and when the record d o ~ s  not disclose an 

agreement of the parties that an order might be ei~tered outside the 
county and district, appellant's contention that no sn~:h agreemelit was 
made, must prevail. 

SEAWELL, J., took no part in the consideraticm or decision of this case. 

,lppeal by defendant from S inc ln i r ,  J. From FRAKKLIN. Remanded. 
This is an  action instituted by the plaintiff against the defendant for 

subsistence ~vitliout divorce under C. S., 1667, and for the custody of 
children, i11 which tlle plaintiff applied for an  order ~ l l o n i n g  her sub- 
sistence and counsel fees penden fc  l i te.  

The notice to appear and show cause why an  order allov-ing subsist- 
ence and counsel fees pcndente l i f e  was returnable a t  the courthouse in  
Louisburg, 23 Sovenzber, 1937. The hearing upon the nlotion was con- 
tinued, by consent, to be heard in the city of Raleigh, 17  December, 
1937. On said date the parties appeared and submitted evidence by 
affidavit. After the hearing the judge took the cause under advisement 
and requested counsel to submit briefs. Thereafter, on 1 January,  1935, 
the judge signed an  order allowing the plaintiff subsistence penden fe  l i te 
and counsel fees. This order was entered in chambers in  Fayetteville, 
out of the comity in which the cause of action was instituted and out of 
the district, after the period during which the judge was regularly riding 
the Serenth Judicial District had expired. Exceptions to the order 
and notice of appeal were entered in behalf of the defendant, and the 
defendant appealed. 

X. C.  Pearce and I r c i n e  B. T.Trntkins for p l a i n t i f ,  appellee.  
f l d u v r d  F.  G r i f i n  and W .  f1. Y a r b o r o u g h  for defendlznt,  appel lant .  

BARNHILL, J. While i t  appears in the order that  the parties to the 
action and their counsel were present and participated in the hearing a t  
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Fayetteville, i t  is conceded here that  none of the parties were present 
a t  the time the order was signed and that  the only hearing had was a t  
Raleigh, 17 December. The defendant assails the validity of the order 
and the right of the judge to enter any judgment a t  the time and place 
this order was signed. 

I t  is accepted law in this State that  a judge of the Superior Court has 
no authority to hear a cause or to make an  order substantially affecting 
the rights of the parties outside of the county in which the action is 
pending, except by consent. Cnhoon v. Brinkley, 176 S. C., 5 ;  Gnster 
r .  Thomas ,  188 S. C., 346; Brown v. ..lIitchell, 207 S. C., 132. Like- 
wise. when the six months period during which a judge is regularly 
holding the courts of a district expires his jurisdiction in all matters 
pending in said district terminates, except in the matter of settling cases 
on appeal and the like. 

The learned and careful judge who made the order appealed from 
no doubt acted upon the apprehension that  it was agreed that  he sllould 
take the cause under advisement and, after briefs were filed, render 
judgment a t  such place and a t  such time as met his convenience. How- 
ever, no such agreement appears of record and it is now denied by the 
defendant that  any agreement existed, except that  the cause should be 
heard in Raleigh rather than in Louisburg. The defendant assails the 
order entered for the reason that  there was no such consent. The record 
imports verity and we are bound by its contents. I f  i t  discloses no 
agreement, we must assume that  there was none. This being true, the 
order entered below must be racated and the motion reinstated for fur-  
ther proceeding. T o  that  end the cause is 

Remanded. 

SEAWELL, J., took no part  in the consideration or decision of this case. 

DOGGETT LUMBER C O I I P A S T  v. P R E S T O S  JI, PERRY Er  ar. 

(Filed 4 May, 1035.) 

1. Tender § &Failure to accept tender under C. S., 896, works its with- 
drawal. 

When defendants tender judgment for a smaller amount on another 
and different liability from that alleged in the complaint, and plaintiff 
does not accept as provided by C. S., 896, the tender is thereby withdrawn, 
and upon judgment of nonsuit on the cause alleged, plaintiff is not entitled 
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to judgment for the amount tendered, there being no admission of lia- 
bility in any amount upon the cause alleged. Penn v. K i n g ,  202 X. C . ,  
174, cited and distinguished. 

2. ,4ppeal and  E r r o r  8 43-Petition t o  rehear  fo r  modification of judgment 
held precluded by plaintiff's election of remedies. 

Plaintiff, with knowledge of the facts, asserted a lien as  a subcon- 
tractor under C .  S., 2437. Upon ascertaining that the amount due the 
contractor was insufficient to pay its claim in full, plaintiff asserted a lien 
as  a material furnisher under C. S., 2433, :md in its action founded upon 
C. S., 2433, judgment of nonsuit mas entered because of daintiff's original 
elwtion to procecd under C. S., 2437. The judgment as  of nonsuit was 
affirmed on appeal. H e l d :  Plaintiff's petition to rehear and for a modi- 
fication of the judgment to take advantage of the provisions of C. S., 
2437, is precluded by its second election to maintain the action under the 
provisions of C. S., 2433. 

3. Laborers' and Materialmen's Liens 5 l0--Where action under  C. S., 
2433, is dismissed, material furnisher may proceed under  C. S., 2437. 

When plaintiff is estopped by its election in asserting a lien under 
C. S., 2437, from asserting a lien under C. S., 2433, and its action brought 
solely under C. S., 2433, is dismissed a s  of nonsuit because of such elec- 
tion, plaintiff's remedy is by instituting another action to recover for 
materials furnished the contractor and used in the construction of the 
building under C. S., 2437. 

DEVIN, J., dissents. 
SEAWELL, J., took no part in the consideration or decision of this case. 

PETITIOK by plaintiff t o  rehear  this  case, reported i n  212 N. C., 713. 
T h e  action is to  recover $2,095.28 f o r  mater ials  furni1;hed and  used i n  

the construction of a building a n d  t o  enforce lien as  provided b y  C. S., 
2433. 

P r i o r  to  filing of notice of lien, here sought to  be enforced, plaintiff, 
with ful l  knowledge of the  facts,  notified the defendants of i ts  claim a s  
a subcontractor under  C. S., 2437. T h i s  claim was acknowledged, and  
defendants tendered judgment  f o r  $1,257.16, the  amount  then withheld 
and unpa id  the  contractor on  t h e  turn-key job. T h e  plaintiff did not  
accept the  tender of judgment  as  provided by C. S., 896, which worked 
its withdrawal ,  and  again i n  open court  refused t o  accept the  tender a f te r  
motion of nonsuit had  been allowed. T h e  judgment of nonsuit was  
affirmed on appeal,  because of plaintiff's election of remedies. L u m b ~ r  
Co. 1 % .  Perry,  212 S. C., 713. 

Thereafter ,  i n  the Superior  Cour t  plaintiff moved f o r  judgment i n  t h e  
sum of $1,257.16 and order to  enforce subcontractor's lien. This  was 
resisted because of changed s i tuat ion and  intervening rights. T h e  
motion v a s  denied and judgment entered on certificate dismissing t h e  
action. T h e  plaintiff thereupon filed this  petition f o r  rehearing and  
f o r  modification of the  original judgment. 
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Guthr ie ,  Pierce  & Blakeney  f o r  plaint i f f ,  petit ioner.  
Ta l ia fe r ro  & Clarkson for defendants ,  respondents.  

STACY, C. J. The plaintiff declared on one contract for a stated 
amount. The defendants tendered judgment on another and different 
liability for a lesser amount. The tender was not accepted under the 
statute, C. S., 896, which put i t  a t  an  end, and i t  was again refused in 
open court a t  the close of the evidence. The plaintiff elected to stand 
upon the cause of action set out in its complaint and lost. The modi- 
fication which i t  now seeks was declined in the tr ial  court and was not 
advanced on the original hearing here. 3 Am. Jur. ,  350. I t s  later 
motion in the Superior Court was resisted on the ground of rights subse- 
quently intervening. By the same token that  plaintiff's first election is 
binding, as originally held, i t  ~ ~ o u l d  seem that  its second ought to pre- 
rent  another volle face in the matter. The case of P e n n  v. K i n g ,  202 
S. C., 174, 162 S. E., 376, is distinguishable. 

I f  plaintiff's rights have seemingly become entangled in the net of 
form, due to its elections, we may say that  its remedy is an  action to 
recover for materials furnished the contractor and used in  the construc- 
tion of the building. C. S., 2437; Br iggs  & Sons ,  Inc . ,  v .  A l l en ,  207 
N. C., 10, 175 S. E., 838; F o u n d r y  Co.  v .  A l u m i n u m  Co., 172 S. C., 
704, 90 S. E., 923. The complaint in the present action covers only one 
cause of action. 

Petition dismissed. 

DEVIN, J., dissents. 

SEAWELL, J., took no part  i n  the consideration or decision of this case. 

T. hl. STANBACK, ADMINISTRATOR OF T. C .  IIUGRAJI, DECEASED, V. ANNIE 
HAYWOOD, WIDOW OF W. I?. HAYWOOD, C. T. HAYWOOD A N D  WIFE, 
MYRTLE HAYWOOD, D. C. HAYWOOD AKD WIFE, ADNA HAYWOOD, 
ET AL. 

(Filed 4 May, 1938.) 

Appeal and Error § 50--The decision on a former appeal becomes the law 
of the case, both upon subsequent hearing and subsequent appeal. 

When the effect of the decision on a former appeal is that the evidence 
of a par01 contemporaneous agreement alleged by defendants was compe- 
tent and sufficient to be submitted to the jury, the decision becomes the 



536 I S  THE SUPREME COURT. [213 

1;1w of the case, and it is error for the lower court nrlon the subsequent 
hearing upon substantially the same eritlence to hold the eridence inconi- 
pctent and insufficient to he submitted to the jnry. 

SEAWELL, J., tool; no part in the consideration or decisior of this case. 

APPEAL by the defendants from R o ~ i s s ~ a r i ,  J., at  Yovember Term, 
193i, of RIOXTGOAIERT. New trial. 

Chas .  A. A r m s t r o n g ,  D o u y l a s s  & D o z ~ y l a s s ,  a n d  U u r r a y  A l l e n  for  
p ln in t t f f ,  appel lee .  

R. T .  Y o o l e ,  S f n h l e  Linn, and R. L. S t n i f h  R. S o n s  for  d e f e n d n n f s ,  
appe l lan  fs. 

SCHEKCK, J. This was a suit to foreclose a mortgage for $16,000 
given to the plaintiff's intestate by the defendants to secure eight notes 
for $2,000 cach, four of whirh have been paid, and to collect any defi- 
ciency after application to the debt of the amount r(3ceired from the 
foreclosure sale. 

The defendants in their answer admitted the execution of the notes 
and mortpagc referred to in plaintiff's conlplaint, and in their further 
defense alleged that  contemporaneously with the execulion of said notes 
and mortgage a p r o 1  agreement was entercd into between them and the 
plaintiff's intestate to the effect that  in the erent the defendants were 
unable to pay the balance due on said notes, said intestate mould not 
foreclose said mortgage, but ~ o u l d  accept in full satisfaction of any such 
balance due a reconveyance to him of the land described i11 the mortgage 
securing the notes, which were given for the purchase rr iee of said land. 

This case was before us upon an  appeal of the plain1 iff a t  the Spring 
Term, 1936 (209 N .  C., $98))  and a new trial was granted on account 
of the insufficiency of the issues submitted to suppcrt the judgment 
awarded, in that  they left undetermined the question as to the defend- 
ants' inability to pay the balance due on the notes. I I ~ x x v e r ,  the effect 
of the opinion was to hold tha t  the eridence introduced lsy the defendants 
in support of their allegation of a contemporaneous par01 agreement was 
competent and sufficient to carry the case to the jury upon proper issues 
presenting the questions raised by such allc>gation. 

This appeal presents the same question which was raised and decided 
on the former appeal, namely, the competency, and the ~ufficiency thereof 
to carry the case to the jury, of the evidenc3e as to the alleged contempo- 
raneous agreement bet~vecn the plaintiff's intestate am1 the defendants. 
The witnesqes testified substantially the same a t  the two trials. This 
being so, the court was in error in holding that  the 1m4ence of these 
witnt~cvs was incompetent and insufficient to be subm~t ted  to the jury. 
",I decision by the Supreme Court on a prior appeal constitutes the law 
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of the case, both in subsequent proceedings in the tr ial  court and on a 
subsequent appeal. Sewbern c. Telegraph Co., 196 S. C., 1 4 ;  Sobles 
v. Davenport, 185 N. C., 162 ;  Power Co, c. I'ount and Robineffe c. 
Pounf ,  208 S. C., 182 (184)." VcGrazu v. R.  R., 209 S. C., 432 (438).  

S e w  trial. 

SEAWELL, J., took no part  in the consideration or decision of this case. 

ANNETTE M. DAVIS v. JAMES G. DAYIS. 

(Filed 4 May, 1938.) 

Divorce § 14: Contempt of Court § 2 b F a i l u r e  to comply with deed of 
separation approved by consent judgment will not support attachment 
for contempt. 

Pending an action for divorce n uzcusn nnd for alimony, the parties 
entered into a compron~ise settlement and separation agreement which 
provided that defendant should pay a certain sum weekly for the support 
of plaintiff and their children, ~vliich separation agreement was approved 
by the court by a consent judgn~ent. Hcld:  Defendant's failure to comply 
with the terms of the separation agreement will not support ml :~ttach- 
ment of defendant for contempt, since the consent judgment merely 
approred the agreement nncl did not order the payment of any sum by 
defendant. The distinction is pointed out between this consent judgment 
which merely approved the sepnration agreement, ant1 consent judgments 
adjudging the payment of alimony. 

SEAWELL, J., took no part in the consideration or decision of this case. 

APPEAL by defendant from IIi71, Special Judge, a t  Sorember  Term, 
1937, of MECKLENBURG. Re~er sed .  

Motion to attach defendant for contempt for failure to pay alimony. 
From judgment for plaintiff, defendant appealed. 

Frank W .  Orr and Robert A. Ilocis for plaintif. 
Small & Small for defendant. 

DEVIN, J. The appeal brings up  for review that  portion of the judg- 
ment below which holds the defendant in contempt of court for refusal 
to obey the provisions of the judgment previously entered in the cause 
by Judge McElroy. 

The facts material to the decision of the case are not i n  dispute. I t  
appears that  in 1935 plaintiff instituted action against the defendant for 
divorce a mensa et thoro and for alimony. Pending the action, plaintiff 
and defendant entered into a compromise settlement and separation 
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agreement, whereby i t  11-as agreed, among other thing:;, that defendant 
should pay $16.75 per week for the support of plaintiff ,ind two children. 
Thereupon Judge McElroy, on 19 June,  1936, entered a consent judg- 
ment wherein i t  was found tha t  the provisions of the jeparation agree- 
ment were fa i r  and i t  was adjudged that  said agreement be approved, a 
copy of the agreement being attached to the judgment. Shortly after 
the rendition of the McElroy judgment plaintiff obtained, in an action 
for that  purpose then pending, an absolute divorce from the defendant, 
on 24 June, 1936. 

I n  Sovernlser, 1937, plaintiff filed motion in the action for a divorce 
a mensa, alleging that  defendant had reduced the weekly payments pro- 
vided under the agreement and asking that  the defendant be cited to 
show cause why he should not be attached for contempt. Upon the 
hearing in the court below upon this motion and defendant's anslyer 
thereto, Judge Hi l l  found that  defendant received a salary sufficient 
from which to pay the amount agreed upon, and adjudged the defendant 
in contempt of court for refusal to obey the provision. of the McElroy 
judgment. 

Undoubtedly, a willful disobedience of the provisiolis of a judgment 
of the Superior Court, having jurisdiction of the parlies and cause of 
action, adjudging the payment by the husband of cer s in  sunis as ali- 
mony for the support of his wife, notwithstanding the judgment x a s  
entered by consent and based upon a written agreemelit, would subject 
the husband in a proper proceeding to attachment for contempt. TTeb- 
ster 2). It'ebster, an te ,  135. Bu t  this principle cannot be held applicable 
to the facts in this case, for the reason that  Judge McElroy entered no 
order or judgment requiring the defendant to pay any suin of money 
or to perform any other act. H e  merely gare  judicial approral to the 
separation agreement betxeen the parties. I t  Inis their contract. The  
obligation of the defendant to make payments to the p1,iintiff d e r i ~ e d  its 
efficacy from the agreement and not from judgment of the court. The  
fact that  a copy of the agreenierlt was attached to the judgment ~vonld 
S~IOTT. the court's sanction, but there was no order in &he judgment re- 
quiring compliance ~ v i t h  the provisions of the agreement, disobedience 
of which would subject the defendant to attachment for contempt. C. S., 
978 ( 4 ) .  H e  has, according to plaintiff's allegations, failed to comply 
with his agreement with her, but for this he may no. be adjudged i11 
contempt. Her  only remedy, i t  woulcl seem, would lie in an action for 
the Llreacll of the contract. 

The appellant's assignment of error on this ground must be sustained 
and !he judgment in  this respect is 

Re\ ersed. 

SEAV-ELL, J., took no part  in the consideration or decision of this case. 
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ETTA EVANS v. IMPERIAL LIFE ISSURASCE COJIPAST. 

(Filed 4 May, 1938.) 

1. Trial § 49: Appeal and Error 5 37b-  
A motion to set aside a verdict as being against the weight of the 

evidence is addressed to the discretion of the trial court and is not 
reviewable, and an exception on the ground that the refusal of the motion 
wi?s error as a matter of law is untenable. 

2. Same- 
A motion for a new trial on the ground that the verdict is contrary to 

the evidence is in the discretion of the trial court. 
3. Appeal and Error § 40a- 

An assignment of error to the signing of the judgment cannot be sus- 
tained when the judgment is supported by the verdict. 

SEAWELL, J., took no part in the consideration or decision of this case. 

APPEAL by defendant from S i n c l a i r ,  J., a t  J anua ry  Term, 1938, of 
WAKE. K O  error. 

P o u  d2 Elr lanuel  f o r  p la in t i f f ,  appel lee .  
T l z o m a s  I T 7 .  R u , f i n  for d e f e n d a n f ,  appe l lan t .  

PER CURIAM. This is an  action instituted by the beneficiary upon a 
policy of insurance, issued by the defendant upon the life of Lina Evans 
(Hamm) ,  wherein was provided that  "should death of the insured be 
caused by . . . disease of heart within one year from date of this 
policy . . . the liability of the company is limited to the amount 
of premium paid to and received by the company, and no more." The 
insured died within one year from the issuance of the policy. 

The sole question for determination by the jury was whether the 
death of the insured was caused by a disease of the heart, which was 
submitted under an  appropriate issue and was answered in the negative. 
From a judgment predicated upon the verdict the defendant appealed. 

Evidence was introduced by both plaintiff and defendant in which 
there was little conflict of facts, but some conflict in expert opinions 
based upon the facts. 

The assignments of error are (1) that  the court erred in denying 
motion to set the verdict aside as a matter of law, upon the ground that  
all the evidence, taken in its most favorable light to the plaintiff, fails 
to substantiate the ~ e r d i c t  of the jury, ( 2 )  that  the court erred in over- 
ruling motion for new trial, and ( 3 )  the court erred in signing the judg- 
ment. 
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". . . a fami l ia r  principle of practice forbids a directed instruc- 
tion i n  favor  of the  p a r t y  upon whom rests the burden cf proof. C'oz ?>. 

R. R., 123  K. C., 601;  H o u s e  v. R. R., 1 3 1  N. C., 133, 105." Y r t r n  
M i l l s  c. d r n u f r o n g ,  1 9 1  S. C., 125. A motion t o  set aside a re rd ic t  
as being against the  weight of the  evidence is addressed to thc  discrc- 
tion of the  court  and  is not  reriewable. I I n r d i s o n  v. J o n e s ,  196 N. C., 
1 2 .  T h e  gran t ing  of a new t r ia l  because the verdict icl contrary to t h e  
evidence is i n  the  discretion of the  t r i a l  court. Rcclmoncl 1%.  S f e p p ,  100  
N. C., 212 ( 2 2 0 ) .  T h e  judgment is bupported by the ~ e r d i c t .  

I n  thz record we find 
N o  error. 

SE.\WELL, J.? took 110 p a r t  i n  the consideration or  decision of this casc. 

TOWS O F  TT7ESDELL r. I?. H. SCARBORO -4ND WIFE, MRS. k'. H. S('AR- 
BORO; E. T. SCARBORO AND WIFE. JIRS. E. T. i;CARRORO: Asn 
TIIE RESFRO-JTTHITLET TOBACCO COMPAST. ISC'. 

(Filed 4 May, 103%) 

Lin~itation of Actions § 11: Taxation # 4Oc-Amcndn~ent making true 
owner defendant is not continuation of original suit to foreclose tax 
cwtificate. 

Action by plaintiff municipality to foreclose certain tax sale certificates 
n-as instituted against the owners named in the certificates within the 
time limited (C. S., 803'7; Public L n v  of 1920, c11. 204) .  I t  appeared 
that the owner named in the certificates had lost title by foreclosnre 
several years prior to the institntion of thc action and had died; the pur- 
chaser a t  the foreclosure sale was made a party defend:mt by amendment 
over six months after the expiration of the time limited. Held: The 
amendment cannot effect continuity with the original action. and judgment 
dismissing action was proper. 

SEATVELI,, J., t001i no part in thc consiclerntion or decision of this c a v .  

A h 3 ~ a r .  by plaintiff f r o m  Colcper ,  Specitrl Judge, a t  F e b r u a r y  Term. 
1938, of T S 7 . i ~ ~ .  Affirmed. 

This  n a s  a n  action to forecloie cer tain t ax  .ale certificates, heard upon  
agreed statement of facts. F r o m  judgment disnlissing thc  action, plain- 
tiff appealed. 

18. B. R h o d e s  for  p la in t i f f .  
A r c h  T .  A l l e n ,  Philip R. TVhi f ley ,  a n d  T h o m a s  A. B a n k s  for  de-  

f endnn t s .  
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PER CURIAN. Plaintiff instituted action to foreclose five tax sale 
certificates issued prior to 6 September, 1926, for  taxes on described real 
property in Wendell for the years 1921 to 1925, inclusive. The  property 
had been listed in the name of F. H. Scarboro, the then owner. How- 
ever, title to said property had vested in E. T.  Scarboro (not a member 
of the same family), 8 July,  1925, by deed from the trustee following 
foreclosure sale under the power contained in  a deed of trust executed 
by F. H. Scarboro and wife. Since 1925 E .  T. Scarboro has listed and 
paid the taxes on the property. 

F. H. Scarboro died in 1928 leaving him surviving five children and 
his widow. She and another qualified as administrators of his estate. 
On 22 Kovember, 1929, summons in this action, on the tax sale certifi- 
cates, was issued, naming F. H. Scarboro and wife as the parties defend- 
ant, and serred on Mrs. F. H. Scarboro. On 9 June,  1930, E. T. Scar 
boro. by order, was made party defendant and summons and amended 
complaint served on him. H e  filed answer, pleading, among other 
defenses, the several statutes of limitation. Under the statute the plain- 
tiff had until 1 December, 1929, to bring its action. -1 few days prior 
to that  dead line this action mas begun, but only F. H. Scarboro and 
wife were named defendants. A t  that  time F. H. Scarboro had been 
dead more than a year and his widow had no interest in the propertg. 
Thereafter, in June,  1930, the plaintiff could not by making E. T. Scar- 
boro a party defendant effect continuity with the original action against 
a deceased person so as to prevent the bar of the statute of limitations 
as to this answering defendant and his grantee. C. S., 8037; Public 
Laws 1929, ch. 204; Hogsed  c. P e a r l m a n ,  a n t e ,  240; Orange  C o u n t y  
I ? .  - l f k i n s o n ,  207 S. C., 593, 178 S. E., 91;  B e a u f o r t  C o u n t y  2.. X a y o ,  
207 S. C., 211, 176 S. E., 753. 

The ruling of the court below was correct, and the judgment diemiss- 
ing the action is 

-1ffirmed. 

SEAWELL, J., took no part  in the consideration or decision of this case. 

MRS. L. IT7. PRIDGER', SR., v. S. H. KRESS 8: COJIPAXT. 

(Filed 4 May, 1938.) 

1. Negligence § 4d- 
The proprietor of a store, while not an insurer of the safety of his 

customers, owes them the duty to exercise ordinary care to keep the 
premises in reasonably safe condition and to give warning of hidden 
dangers ascertainable by him by reasonable inspection and superrision. 
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2. Same-Proprietor of store held not liable for injuries from fall caused 
bx movement of crowd in the store. 

Evidence that a customer in a store was shoved or pushed off balance 
by tlie ~norcnlent of a crowd around n demonstrntor of merchandise in 
the storc, res~ilting in her falling down the steps leading to the basement 
of t l ~ c  storc, without e~iilence or contention of any unsafe condition in the 
stairway or lighting, is  h c l t l  insufficient to resist ilefeiidant's motion to 
nonsuit, the eridencc disc.losing that the accident was clue not to any 
negligcncc on the part of the proprietor hut to the morcmcnt of the crowd 
wliicli was not rc~asonnbly foreseeal~le by defendant. 

SEAWELL. .J., took no part in the consideration or decision of this case. 

L \ ~ m : \ ~  by plaintiff from A 1 r v ~ s i r o r ~ q ,  J., at  February Term, 1938, cf 
~ ~ E C I ~ L E ~ N D U R G .  i\ffimied. 

This is an  action to recoyer damages for personal in~luries which the 
plaintiff allepcq .he sustained as the result of the ncpligence of the 
defendant. 

The defendant operates a fivr-and-ten-cent store in the city of C l ~ a r -  
lotte. There is a basement in its store in \\hicli meals :Ire served and a 
stairway lcadq from the ground floor to the baqcmcnt for the use of 
customers in going to and from the basernellt. On or about 24 October, 
1936, late in the afternoon, the plaintiff entered the defendant's store 
for the purpose of going to the basement. She noticcd a crowd esti- 
mated by the n-itnesscs from 100 to 300 persons a t  or near the head of 
the s t q s ,  listening to an  employee of the store ~ 1 1 0  was making a demon- 
stration of Christnlas toys. She proceeded to the head of the steps and 
was there pushed or shored hy the crowd. She lost her balance and fell 
down the stcps, suffering certain personal injuries. T l ~ e  circumstances 
of the occurrence arc described by the plaintiff as follows : "The dis- 
tance from the front  door, vhich  I entered, to thc top of the front steps 
of the stairway leading to the basement is about five or six fect. I went 
right straight to the steps when I entered the store. At  the top of the 
steps on a little platform, a t  the time I entered the store, a man was 
sitting on a stool or something, demonstrating Christmrs toys to about 
100 or more people crowded around him. The place was crowdeci. The 
best I know it n a s  100 or more. Jus t  as I got to the zteps he hollered 
to them to 'Come up, crowd up, listen for the nest demonstration,' and, 
d r To conie 111) quick.' The crowd rushed right up  to him when he said 
that  and that  orerbalanced me and threv- me down the steps. I was a t  
tlie edge of the top step on the right, just ready to go down when the 
crowd rushed up." 

At  the conclusion of the evidence for the plaintiff there was a motion 
to dismiss as of nonsuit, which was allowed, and judgment was enterrd 
accordingly. The p la in t i3  excepted and appealed. 
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Carswell  B E r v i n  for plaint i f f ,  appel lant .  
J .  Laurence Jones  and J .  L. D e L a n e y  for de fendan t ,  appellee. 

PER CCRIAM. I t  is well established in this jurisdiction that  the pro- 
prietor of a store, while not the insurer of the safety of customers while 
on the premises, does owe to such customers the duty to exercise 'ordinary 
care to keep the premises in a reasonably safe condition and to give 
warnings of hidden perils and unsafe conditions in so f a r  as same can 
be ascertained by reasonable inspection and supervision. I n  the instant 
case there is no complaint as to the condition of the stairway or as to 
the condition of the lights a t  the time of the accident. The  plaintiff 
relies solely upon her allegations of negligence in  respect to the congested 
crowd a t  the head of the steps and as to the alleged negligence on the 
part  of the defendant in conducting a demonstration a t  or near the head 
of the steps and in calling up the crowd to see the demonstration. Plain- 
tiff saw the demonstration in progress, observed the crowd a t  the head 
of the steps and proceeded on-into the area that  was congested. As a 
result of the movement of the crowd in response to the call of the demon- 
strator to come up and see the demonstration she was shoved or pushed 
in such manner that  she lost her balance and fell down the stem. 

I t  would seem to us that  this is a casualty of the crowded condition 
in the store which was not reasonably foreseeable by the defendant. 
The record fails to disclose any negligent or wrongful act on the part  of 
the defendant or any breach of its duty to the customers in its store. 
TYe are, therefore, of the opinion that  the judgment of nonsuit was 
proper. 

Affirmed. 

SEAWELL, J., took no part  in the consideration or decision of this case. 

G. C. JlcCARS v. GASTOSIA 3-CENTA BOTTLISG COJIPAST. 

(Filed 4 May, 1935.) 
Food 8 16- 

Evidence that plaintiff was injured by foreign and deleterious sub- 
stances which he drank from a bottled drink prepared by defendant, 
without other evidence of negligence, is insufficient to be submitted to 
the jury. 

SEAWELL, J., took no part in the consideration or decision of this case. 

APPEAL by plaintiff from Arms t rong ,  J., a t  J anua ry  Term, 1938, of 
GASTOK. 
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Civil action to  recover of manufac ture rs  or bottler d images  resulting 
f r o m  dr ink ing  bottled beverage containing noxious subs1 ance. 

T h e  plaintiff purchased a crate  of soda water  products known as  
"3-Ccnta" f r o m  the defendant. O n  S u n d a y  night.  11 July ,  1937, about  
tlircc hours a f t w  supper, he  d r a n k  p a r t  of a bottle w h i c l ~  came f r o m  this  
crate, ai;d i n  one-half hour  thereafter  became w r y  sicb. Examina t ion  
of the remaining contents of tlie bottle disclosed t h a t  i t  contained "con- 
citierablc sediment and s l i i ~ ~ y - a ~ ~ ~ ~ ~ a r i n g  substance." 3-12enta is usually 
a clear dr ink.  

F r o m  judgmrnt  of nonsuit eiltercd a t  the close of plaintiff's evidence, 
he  appeals, assigning error .  

,I. I,. IIamrnc f o r  plain f i f f ,  appe l lan t .  
.John (2. C a r p c n f e r  a n d  C'l!crrg iC I I o l l o u ~ c ~ l l  for d ~ f c n t l t r n f ,  a p p p l l c ~ .  

PER C u ~ ~ a n r .  T h e  plaintiff's evidence is not sufficiclnt t o  c a r r y  the  
case to  the  jury. E ~ O P  7.. N o f f l i n g  C'o., SOS N. C., 305,  IS0 S. E., 582 ,  
and  cases cited. 

Affirmed. 

SEATVEI,L. J., took n o  p a r t  i n  the  consideration or  deci;ion of this case. 

EGBERT SMITH, BY HIS NEST FRIEKD, 11. C. SJIITH. T. COCA-COLA 
ROTTLIXG C03IPANY OF HENDERSOS, ?r' C. 

(Filed 4 May, 1938.) 
1. Food § 4- 

A person preparing food, medicines, drugs, or beverages in packages or 
bottles is charged with the duty of exercising due care in their prepara- 
tion, and under certain circumstances may he held liak~lc in damages to 
the ultimate consumer. 

2. Food 5 15- 
Wliile the doctrine of rcs i p s a  loguitur is not available to establisli 

negligence on tlie part of a person preparing food, drugs, or beverages. 
such negligence need not be established by direct proof, but may be 
establislled by substantially similar incidents in reasonable proximity in 
time. 

3. Food 5 1G-- 
Evidence of injury resulting from drinking foreign and deleterious sub- 

stances from a bottled drink prepared by defendant, n i t h  evidence that  
other drinks bottled by defendant a t  about the same time contained like 
foreign and deleterious substances, is sufficient to take t112 case to the jury. 

SEAWELL, J., took no part in the consideration or decision of this case. 
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,IFPEAL by defendant from S i n e l a i r ,  J., and a jury, a t  Sorember  
Term, 1937, of FRANKLIN. SO error. 

This IT-as an  action for actionable negligence causing damage, brought 
by plaintiff against defendant. The plaintiff alleges, in part : "That on 
6 August, 1936, the plaintiff Egbcrt Smith purchased from the said 
S. N. Rove a bottle of the Coca-Cola which had been sold and deliyered 
to the said Rowe by the defendant in this action for the purpose of resale 
and consumption by the public. That  the said bottle of Coca-Cola, 
instead of being pure and  holeso some as it was represented to be and the 
defendant's duty to the plaintiff and to the public required that  it should 
be, contained a quantity of shattered glass, an  exceedingly harmful, 
deleterious and dangerous substance when swalloved by a human being, 
which the said defendant company had carelessly and negligently per- 
mitted to be present in the said bottle. That  the plaintiff, who relied 
upon the representations made by the defendant that  the conte~lts of the 
Coca-Cola so purchased by him were pure and wholesome, uildertook 
to drink the same. and in so doing swallowd a fragment or f ragn~ents  
of said shattered glass bcfore he knew of its presence in the driuk which 
he had bought. That  shortly afterwards, the said plaintiff, as a result 
of having swallowed said fragment of glass, became sick and nauseated 
and suffered great and excruciating pain," and deina~lded damages. 

The defendant denied the material allegations of the complaint. The 
issues submitted to the jury and their answers thereto were as follows: 

"1. Was the plaintiff injured by the negligence of the defendant, as 
alleged in the complaint ? Ans. : 'Yes.' 

"2. What  damages, if any, is the plaintiff entitled to recover? Ans. : 
'$1,000.' " 

The court below rendered judgment on the verdict. The defendant 
made several exceptions and assigi~nlents of error and appealed to the 
Supreme Court. 

I'arborolrgh ie. Ynrboroug l z  f o r  p la in t i f f .  
A. J .  F le t cher  for  d e f e n d a n t .  

PER CURIAX At  the close of the plaintiff's evidence and at the close 
of all the evidence, the defendant i n  the court below made motions for 
judgment as in case of nonsuit. C. S., 567. The court belo~v owrrulcd 
these motions, and in this Jye can see no error. 

I n  I lc imp2on c. B o f f l i n g  C'o., 208 X. C., 331 (332), it  is writ ten:  
"The decisions of this Court are to the effect that  one who prepares in 
bottles or packages foods, medicines, drugs, or beverages, and puts them 
on the market, is charged with the duty of exercising due care in the 
preparation of these comn~odities, and under certain circumstances may 
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TEAGUE O. ATLAXTIC Co. 

be liable in damages to the ultimate consunier. Corum 7.. Tobacco Co., 
205 N. C., 213, and cases there cited. Th13 decisions of this Court are 
also to the effect that  while in establishing actionable negligence on the 
part  of the manufacturer, bottler, or packer, tlle plaintiff is not entitled 
to call to his aid the doctrine of Tes ipscr l o p i f u r ,  he is nerertheless not 
required to produce direct proof thereof, but map intro-luce eridence of 
othcr relevant facts from ~ r h i c h  actionable negligence on the part  of the 
defendant may be inferred. Similar instarices are al lo~red to be shown 
as evidence of a probable like occnrrcnce :it the time (of the plaintiff's 
injury, when accompanied by proof of substantially similar circnm- 
stances and reasonable proximity in time. Tlroadzcmy 1. .  G r i ~ n c s ,  204 
S. C., 623; Enloe 1 % .  Bottling Co., 208 X. C., 305, and cases therc cited." 
Blackwell v. R o f f l i n q  Po., 211 N .  C.,  729. 

The evidence in tlle present action was sufficient to be submitted to 
the jury. There was "proof of substantially similar circumstances and 
reasonable prosinlity of time." 

I n  the judgment of tlle court below, we find 
S o  error. 

SEAWELL, J., took no part  in the consideration or decision of this case. 

1. Master and Srrvant 5 40c-Evidence held to support finding that acci- 
dent causing death did not arise out of the rn~plo>m<wt. 

Evidence that a stairway was prorided for the use of rinployecs, that 
employees were forhiddcn to 11se an empty crate conreyor in going to and 
from the l~xsemeiit to the first floor, ant1 thnt a11 emplo,i.ee. notwitlistm~d- 
iug repeated \rarnings, 11sed the cr:ltcl conreyor in spite of its obriol~s 
tklnger, resulting in his fatal injnrx, i s  11c,ld to support the finding of the 
Illdnstrial Commission that the nccidmt c':liisil~g death did not arise ollt 
of' tlie employment. 

2. Ifaster and Servant 5 55d- 
Findings of fact of tlie Industrial Coinmission xrr conclusirr on :1~pe:11 

when they are supported by competent eritlence. 
SEAWELL, J., took 110 part in tlie consideration or decision of this case. 

, \ p r v x ~  from Arnzsfrong, J., a t  Regular Civil Term, March, 1935, of 
M E C I ~  LEXIIURG. Affirmed. 
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The findings of fact by the full S. C. Industrial Commission mere: 
"(1) The parties to this cause are bound by the provisions of the 

TTorkmen's Compensation Act. The deceased employee had never re- 
iected the urovisions of the lam as f a r  as the record is concerned. The 
employer has not rejected the provisions of the law, but, on the con- 
trary, has qualified as a self-insurer under the provisions of the law. 

"(2) Sarse Eugene Teague, the deceased employee, left wholly de- 
pendent upon him for support his father and mother, S. P. and Lizzie 
Teague. 

"(3) The deceased, Sarse Eugene Teague, died as the result of an  
injury by accident four days after the happening of the said injury by 
accident. 

"(4) The employee Teague's attempt to ride the empty crate con- 
veyor from the basement to the first floor was obviously dangerous. 

" (5)  The employee Teague's attempt to ride the empty crate con- 
vevor from the basement to the first floor was an  attempt either for his 
own personal convenience or for the thrill of performing a hazardous 
fea t ;  to do an  obviously dangerous thing. 

" (6 )  The empty crate conveyor was obviously designed, intended, and 
suitable for use only as a means of conveying empty crates froin the 
basement to the first floor, and obviously was not designed, intended or 
suitable for use to convey a human being from the basement to the 
first floor. 

" ( 7 )  On a few occasions when the deceased had ridden the empty 
crate conveyor in the presence of his forenla11 or other bossman, he had 
been warned of the dangers, reprimanded for his action and positively 
forbidden to do i t  again. 
"(8) The defendant provided, and the employees, including the de- 

ceased, ordinarily used, conveniently located stairs as a means of going 
back and forth between the basement and the first floor of the bottling 
department. 

" ( 9 )  The deceased, Teague, and other employees had ridden this 
empty crate conveyor upon occasions. Such occasions were infrequent 
and more or less secret, however; that  is, when the foreman or bossman 
were not present. 

"(10) N o  duty of Teague's, the deceased, required him to ride this 
empty crate conveyor or contemplated that he should ride this empty 
crate conveyor. 

"(11) The average weekly wage of the deceased amounted to $34.75. 
"(12) The accident occurred on the premises of the enlployer during 

the working time of the deceased, that  is, the accident occurred in the 
course of the employment. I t  did not, however, arise out of the em- 
ployment." 

The plaintiffs made numerous exceptions and assignnlents of error 
and appealed to the Supreme Court. 
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J .  1,. H a m m e  for plainf i f f s .  
S f e l car t  (e. B o b b i f t  for de fendan t .  

PER CURIAM. We think the judgment of the court '3elow correct. 
The Full  coinmission cited numerous authorities to sustain its award, 

and in the final conclusions of law stated:  "Under the facts of this case 
we do not believe that  Teague's illjury arose out of his employment. 
I n  other words. we do not find a causal connection between the condi- 
tions under which his work was required to be done and the resulting 
injury. His  injury did not follow as a natural incident of the work. 
We conclude that  there was no causal connection between the conditions 
nnder which tlie vo rk  was required to be performed and the resulting 
iizjury. Our law requires that  an in jury  must occur boih 'in the course 
of the employment' and 'arise out of the employment.' Se i the r  one 
alone is sufficient. Under the facts, the decisions, and sound reasoning, 
Tcngue's injury certainly did not, i n  our opinion, arise out of his 
employment. I t  appears that  tlie unfortunat; young man lost his life 
by stcpping aside from the sphere of hjs employment and voluntarilg 
and in riolation of his eniployer's orders, for his own convenience or 
for the thrill of attempting a hazardous feat, attempted to ride on 
machinery installed and used for another purpose and obviously dan- 
gel-ow for the use he attempted to make of it rather than take the usual 
course of going from the basement to the first floor by v7ay of the stairs 
provided and used for that  purpose. Compensation carmot be awarded 
the dependents of tlie deceased for the above reasons. Compensation is 
therefore denied. Let an  award issue aecordindv." " "  

The court belo~r- gave judgment as follows: "It is now ordered, 
adjudged and decreed : (1) That  the award made by the S o r t h  Carolina 
Industrial (lo~nn~ission, dated 9 February, 1035, this cause being desig- 
nated before the said Comnlission by Docket No. 6911, be and is in all 
respects approred and afirnied. ( 2 )  That  the findings of fact and 
conclusions of law set forth in the opinion of the North Carolina Indus- 
trial Commi~sion,  filed 4 February, 1938, be and are approved and 
affirmed. That  the plaintiffs' clainl for compensation bc and is denied." 

There \\.as plenary competent evidence to sustain the findings of fact 
made bv the Ful l  Comn~ission, which are controllinc. with us. T e  
think the conclusions of law on the facts found are correct. 

The judgment of the court below is 
Alffirmed. 

SEAWELL, J., took no part  i n  the consideration or decii:ion of this case. 
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STATE v. ERNEST FOWLER. 

(Filed 4 May, 1938.) 

1. Criminal Law § 79- 
The failure of defendant to file briefs wor1;s an abandonment of the 

assignments of error except those appearing on the face of the record, 
which are cognizable ex nzero nzotzc. 

2. Criminal Law § 80- 
Where defendant fails to file brief, the motion of the Attorney-General 

to dismiss the appeal will be allowed, Rule of Practice in the Supreme 
Court 90. 28, but in capital cases this will be done only after an inspection 
of the record fails to disclose error. 

SEAWELL, J., took no part in the consideration or decision of this case. 

APPEAL by defendant from S i n e l a i r ,  J. ,  at  21 September Xixed Term, 
1937, of WAKE. 

Motion by State to disnliss appeal of defendant. 

At to rney -Genera l  Seawe2l a n d  A s s i s f a n t  A f f o r n e y s - G e n e r a l  JfcLUu71an 
a n d  W i l l i s  for  t h e  S t a t e .  

S o  counsel  c o n f r a .  

PER CURIAN. The defendant was tried upon a bill of indictment 
charging him with the crime of rape of a female person under the age of 
t v e l w  yearc. There was a verdict of guilty, and judgment of death by 
asphysiation. Defendant gave notice of appeal to the Supreme Court, 
and was permitted to appeal in  fornzn pauper is .  The court below 
ordered the county of Wake to pay the necessary costs of obtaining 
transcript of the proceedings and of preparing the requisite copies of 
the record and briefs on such appeal. The record and case on appeal 
were duly docketed in this Court, bnt defendant has filed no brief, vhich  
works an abandonment of the assignments of error (IS. 1 % .  H o d - l r ,  207 
S. C.. 648, 178 S .  E., 75 ;  8. 1'. D i n g l e ,  209 N. C., 293, 183 S. E., 376; 
S. 2'. R o b i n s o n ,  212 3-. C., 536, 193 S. E., 701; S. v. H a d l e y ,  a n f e ,  427, 
except those appearing on the face of the record, 11-hich are cognizable 
e x  inero  ~ n o f u ) .  S .  c. E d n e y ,  202 S.  C., 706, 164 S. E., 23. 

The Attorney-General moves to dismiss the appeal for failure to com- 
ply ~ i t h  Rule 28 of this Court as to filing briefq. This motion is 
allowed. S. 7%.  Kinyon,  210 5. C., 294, 186 S. E.. 368; S. c. R o b i n s o n ,  
s u p r a ;  S .  c. H a d l e y ,  supra .  

However, as is customary in capital cases, we have examined the 
record and case on appeal to see if any error appears. The exceptions 
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presented are withont ~ne r i t .  The record is regular. The care on 
appeal rewals competent evidence sufficient to sustain the verdict. The 
c~liarptl of tlw cwnrt i.; not sent up, hut the agreed caw on appeal cii+ 
closes that  ('there are no exceptions to the charge." 

TITe find no error. The judgment is affirmed, and 
Appeal dismissed. 

SEAWELL, J., took no part  in the consideration or decision of this case. 

MISS 31,LUDE TIIIGI3LE r. 11. P. SWINSOS, T R ~ X G  . a n  DOING Ucs rx~ss  
i s  SWISSON FOOD PRODECTS COlIPAXY, a m  S14AL V1T.L. 

(Filed 4 Nay, 1935.) 

Automobiles 3 24c- 

Eritlencc tending only to show that the drirer of the truck in~olretl 
in the accident was emplo~ed by defendant and that a t  the time the truck 
\\-:is loaded with mcrcl~al~tlise belonging to defendant fails to make out n 
case against deferldant under the doctrine o f  rc 'spondcat  ::upo'ior. 

SEAWELL, J., took no part in the coilsideratioii or decision of this case. 

A l ~ ' ~ ~ . \ ~  by plaintiff from Olire ,  J., at  Extra  January  Term, 1935, of 
MECRLENDURG. 

Civil action to recover damage for injury by alleged actionable negli- 
gence. 

On 20 August, 1933, plaintiff was injured in  a collision a t  a street 
intcrsc~tion in the city of Charlotte, between an  automobile owned and 
operated by Mrs. H. C. Edwards, in which plaintiff ma:; riding, and an  
automobile operated bx the defendant Neal Vita. Plaintiff alleges and 
offered evidence tending to qhow that  her in-jury was prcximately caused 
by the. negligence of the defendant Vita. She further alleges in sub- 
stance that  a t  the time of the collision Vita was operating an  automobile 
ox-ned b?- the defendant Swinson ; tha t  Vi ta  ~ r a s  the a g e ~ t  and employee 
of S ~ i n s o n ;  and that  he was acting in the scope of his employment, and 
in furtherance of the business of the defendant Swinson. Defendants 
denied these allegations. The only evidence offered by plaintiff bearing 
on the issue thus raised is the testimony of Mrs. Edwai.ds, who said in 
pa r t :  "I did see X r .  Swinson there after Vita went to the Coca-Cola 
Company and called him. N r .  Swinson did talk to nLe. . . . H e  
came to me and asked me the particulars concerning the wreck-whose 
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fault i t  was, where we hit and all about it. . . . H e  said, 'My boy 
is a very good driver.' . . . H e  said his name mas Swinson. H e  
did not say very much concerning the car-only that his products were 
in the car. I saw what mas in the car-sandwiches, all kinds of cakes 
and the entire back seat was full and par t  of the front seat. H e  inquired 
about it all and was the sole concern of the whole thing. H e  . . . 
stated that  his boy was a very careful driver, or something to that  effect. 
H e  said 'his boy7 and spoke of i t  i n  such terms that  I thought it was 
his boy. H e  said that  his boy was a very careful driver and had never 
had any wrecks since working for him." 

At  the close of plaintiff's evidence, motion of defendant Swinson for 
judgment as of nonsuit was allowed, and plaintiff excepted. Thereupon 
plaintiff took a voluntary nonsuit as to the defendant Vita. From 
judgment as of nonsuit as to defendant Swinson plaintiff appealed to the 
Supreme Court, and assigned error. 

G u f h r i e ,  Pierce  (e. Blakeney  for plaint i f f ,  appel lant .  
Carswell  c6 E r v i n  for de fendan t ,  appellee. 

PER CURIAM. The evidence for plaintiff fails to make out a prirnn 
facie case on the essential facts necessary under the doctrine of re- 
spondeat superior  to hold the defendant Swinson responsible for the 
alleged negligent acts or tort of the defendant Vita. These essentials 
have been stated repeatedly in decisions of this Court, among which are : 
Linvi l le  u. A7issen, 162 N .  C., 95, 77 S. E., 1096; Grier  v .  Grier ,  192 
N. C., 760, 135 S. E., 852; X a r f i n  v .  B u s  L i n e ,  197 N. C., 720, 150 
S. E., 501; Je f f rey  v. X f g .  Co., 197 S. C., 724, 150 S. E., 503; Cole u. 
Funeral  H o m e ,  207 S.  C., 271, 176 S. E., 553; V a n  L a n d i n g h a m  v. 
Sewing  X a c h k e  Co., 207 N .  C., 355, 177 S. E., 126; S h o e m a k e  v. R e -  
fining Co.,  208 S. C., 124, 179 S. E., 334; P a r r i s h  v. X f g .  Co., 211 
N. C., 7, 188 S. E., 817; L i r e r m n n  2.. Cline,  212 N. C., 43, 192 8. E., 
902. 

The decision in the T a n  Landinghanz case, supra ,  is particularly 
pertinent to the present case. 

Judgment of the court below is 
Affirmed. 

SEAWELL, J., took no part  in the consideration or decision of this case. 
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D. T. VANCE v. BESJAJIIN PRITCHARD ASD JOHS PRITCHARD. 

(Filed 25 May, 1938.) 

1. Estates  1-Title t o  surface and t o  minerals under  the  surface may be 
severed. 

Title to the surface of the earth mid the mitiernls under the snrfnce 
may be severcd, and tlie minerals being a part of the realty, title thereto 
is governed by the ordinary rules gol-erning title to real property, and 
wl~en severed thc title to tlie surface and to the minerals constitute two 
selmrate estates and the presumptivn that possession of the surface is 
possession of the subsoil containing the minc~rals does not exist. 

2. Adverse Possession § 3-When nlinernl rights have been severed, owner 
of surface can acquire no title t o  minerals by exclusive possession of 
the  surface. 

When title to the mineral rights has been severed l'rom title to the 
surface of the earth, the owner of the surface can acquire no title to the 
niilicrals by esclusiw and continuous possession of th? surface, and tlie 
onlicr of the niilierals does not lose his title or possessit~n by any length 
of nonuser, and may be disseized only by t l i ~  actual taliing of tlie niinerals 
out of his possession. 

3. Ejectment 5 9- 
Plaintiff in ejectnient may establish title by connectin,: defendant with 

a cwmmon source of title and showing a better title from that  source, and 
net%l not prore the title of the conlnlon grautor, since n~?ither party may 
deny the title of their common grantor. 

4. Same- 
Tlie rule that wlien plaintiff in ejectment establishes :L common source 

of title, defendant may not deny the title of the conimou grantor, since 
lie clainis under it, does not apply to an estate reservec by tlie common 
grantor and thereby severed from tlie granted interest in tlie land. 

5. Sam-When defendants' deed from conlmon g ~ a n t o r  reserves t h e  
mineral rights,  defendants a r e  not estopped to deny grantor's ti t le t o  
minerals. 

Plaintiff established record title to the mineral rights in question from 
a former owner, and for the purpose of establishing a common source of 
title, established defendants' chain of title from the salze owner, but in  
defendants' chain of title the deed from the common grantor "excepted 
and reserved" the mineral rights, but such reservation was left out of 
mesprc comeymices, and the deeds to defendants purported to conrey the 
fee in the locrts i , ~  qlro. H c l d :  The rule that defendant may not deny the 
title of the common grantor applies only to the quality and quantity of 
the estate conveyed, and since the deed from the commcm grantor in de- 
fendants' chain of title reserved the mineral rights, de'endants are not 
estopped to deny the common gr:intor's title thereto. 
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6. Deeds 8 15-Definition of "exception" and "reservation" as used in 
deeds. 

An "exception" as used in deeds means some part of the estate not 
granted a t  all or withdra~vn from the effect of the grant, while a "reserva- 
tion" means something issuing or arising out of the thing granted, but 
the courts will not give strict technical interpretation of the words, but 
will look to the character and effect of the provisions ant1 effect the 
obrious intention of the parties. 

7. Ejectment 8 9-When plaintiff fails to show conmon source of title as 
to particular estate in dispute, burden remains on him to prove title. 

This action in ejectment involreil title to mineral rights in tlie locus in, 
quo.  Plaintiff established record title thereto from n former owncbr, and 
in order to establish a common source of title, introduced in evidence 
defendants' chain of title from the same owner. The clced from the 
common grantor in defendants' chain of title expressly reserved and 
escepted the mineral rights, but such reservation was left out of vlesile 

conveyances and the deeds to defendants purported to convey the fee, and 
defendants claimed the mineral rights by adverse possession for the 
required period both under color and without color. Hcld: Since plain- 
tiff failed to show a common source of title as  to the niineral estate in 
controversy, defendants are not estopped to deny the title to the minerals 
in the common grantor, ant1 the burden on the issue rc'mnins on plaintiff, 
since lie must rely for recovcry on the strength of his own title, and an 
instruction that the burden was on defendants to prove by tlie greater 
weight of the evidence tlie adverse poasessio~l rrlietl on by them. aliil that 
if defendants had failed to so satisfg the jury. the issue nmst lw :ulnwered 
in favor of plaintiff, is error. 

8. Appeal and Error 5 41- 
When a new trial is a\varded on one exception, other exceptions need 

not be considered. 

SEAWELL, J., took no part in the consideration or decision of this case. 

CLARKSON, J., dissenting. 

,IPPE.IL by defendants f r o m  CT1cn?erzf, J.;  a t  October Term,  1937, of 
AVERP. Y e w  trial.  

T h i s  was a n  action to establish plaintiff's t i t le to  the  mineral  and 
min ing  rights i n  three t racts  of land, containing respectively 16v8 acres, 
25 acres, and 2634 acres. 

Defendants  denied plaintiff's t i t le to  the mineral  interests i n  said land, 
and fur ther  alleged title i n  themselves by reason of 20 years adverse 
possession of said mineral  interests, or seven years  adverse possession 
under color of title. 

Plaintiff offered evidence tending to show : ( 1 )  Conveyance, in 1912, 
by Toe River  L a n d  & Mining  Company to Robert  (Bob) Buehanan  f o r  
2,180 acres of land (including the loczis in quo), "excepting and reserv- 
ing a three-fourths undivided interest i n  and to the minerals on said 
land";  ( 2 )  deed, dated i n  1917, f r o m  Bob Buchanan  to D. T. Vance, the  
plaintiff, f o r  said grantor 's ent i re  mineral  interests i n  the described 2,180 
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acres of land;  and ( 3 )  deed from the sheriff of Aver;g County under 
esecution against Toe Hirer  Land & Mining Company, purporting to 
convey to plaintiff a three-fourths interest in all minerals in or on thc 
described 2.180 acres of land. 

Fo r  the purpose of connecting the defend;ints with thr. same source of 
title, the plaintiff offcred in eridence the following deeds : ( a )  From 
Bob Cuchnnan to Jeremiah Pritcllard, in 1912, for 145 acres ( a  part of 
the 2,180 acres and including the locris in q u o ) ,  ('reserving and excepting 
all mines a i d  ininerali, with right of ingresb and egiess. (b )  From 
Jeremiah Pri tchard to Walter Hughes, in 1917, for the same 145 acrcs 
of land, "reserving all mines and minerals, with right of ingress and 
egress." (c)  From Bob Buchanan, in 1912, to John  Pri tchard for 
2675 acres (included in 2,180-acre tract) ,  '(reserving a i d  excepting all 
mines and rnineralq, with right of ingress and egress." (3 )  From Walter 
IIughes, in 1918, to John  S. Pri tchard for 16.Ys acres included in the 
145-acre tract)  in fee simple, without reserration of minerals or mineral 
rights. (e )  From Walter IInghes, in 1915, to Benjamin Pri tchard for 
25 acres (included in the 145-acre tract)  in fee simple and without 
resrrvation of nlincrals or mineral rights. ( f )  From ,John Pri tchard,  
i n  1926, to Benjamin Pri tchard for the 26yz-acrr tracl, without reser- 
vation. 

Defendants offered evidence tending to show adverse and continuous 
use and ~ossession of the mineral interests in and on said lands for more 
than seren years, and for more than twenty years. 

,lmong other things the court charged t h ~  jury as follows: 
"The paper title that  he (plaintiff) has offered in evidence here, 

nothiiig else appearing, would entitle the plaintiff to be declared the 
on-ner and entitled to the possession of the mining and ~n ine ra l  interests 
i n  this property. . . . The court instructs you that  he has offered 
a chain of title here that  would warrant  you in  answering that  issue 
yes, unless you find that  the defendants have acquired title to this prop- 
erty by adverse possession. 

"Now, the thing for you to decide and the thing that you must find 
out from this eridence. is xhetlier thew defendants hare  held adversely 
under those deeds ~vhich  are color of title. 

"The burden is on the defendants to satisfy you by the greater weight 
of the evidence that  they have acquired title to that  land either under 
color of title for seven years or that  they hare  held i t  adversely for a 
period of twenty gears. . . . I f  they liare failed to satisfy you by 
the greater weight of the evidence that  they hare  held that  land ad- 
rersely for a period of twenty years without color of title and they have 
failed to satisfy you by the greater weight of the evidence that  they have 
held it adrersrlg under color of title for a period of seven years, then 
i t  would be your duty to answer that  first issue yes." 
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Upon the issues submitted, the verdict of the jury n-as as follovis : 
"1. I s  the plaintiff the owner and entitled to the immediate posses- 

sion of the mineral and mining rights in the property alleged in the 
complaint ? Answer : 'Yes.' 

' ( 2 .  T h a t  damage, if any, is the plaintiff entitled to recover? Anslr-er : 
'None.' " 

From judgment on the verdict defendants appealed, assigning errors 
in the admission of testimony and in the charge of the conrt to the jury. 

X c B e e  (e. X c B e e ,  J .  1'. B o w e r s ,  J o h n  R. J o n e s ,  a n d  J .  J I .  Brorcn  for 
p la in t i f f .  

B u r k e  & B u r k e ,  Geo. -11. P r i f c h a r d ,  a n d  111. A. Jnrnr s  for d r f e n d n n f s .  

DEVIN, J .  The title of the defendantq to the surface rights in the 
land described in the pleadings is not controverted, but the plaintiff seeks 
to establish his right to the mineral and mining interests in said lands 
by ~ i r t u e  of deeds and reservations segregating the title to the minerals 
and mineral rights therein. 

The defendants denied plaintiff's title to the mineral interests, and 
furthermore alleged that they had acquired title to said mineral interests 
by adverse possession, either under or without color of title, for the 
statutory periods. 

The law as to the relative rights of parties, where mineral and surface 
rights in land have been severed, was succintly stated by this Court in 
I Io i lnznn 2 % .  J o h n s o n ,  164 K. C., 268, SO S. E., 249. I t  was there said:  
" I t  is well settled that  the surface of the earth and the minerals under 
the surface may be severed by a deed, or reservation in a deed, and when 
so severed, they constitute two distinct estates. O u t l a w  1 % .  G r a y ,  163 
N. C., 325.  The mineral interests being a part  of the realty, the estate 
in them is subject to the ordinary rules of law governing the title to real 
property. The presumption that the party having possession of the 
surface has the possession of the subsoil containing thp minerals does not 
exist when these rights are severed. d r m s f r o n g  T. Caldwe l l ,  53 P a .  St., 
284. The owner of the surface can acquire no title to the minerals by 
exclusive and continuous possesqion of. the surface, nor doeq the owner 
of the minerals lose his right or his possession by any length of nonuser. 
H e  must be disseized to lose his right, and there can be no disseizin by 
any act which does not actually take the minerals out of his possession." 

I t  is well settled that one of the methods by which title to real prop- 
erty may be established is by connecting the defendant with a common 
source of title and showing a better title from that  source. M o b l e y  v. 
Gri f f in ,  104 N .  C., 112, 10 S. E., 142; P r e r n f f  v. H a r r e l s o n ,  132 N. C., 
250, 43 S. E., 800; Higgs  1 % .  O x e n d i n e ,  207 N.  C., 601, 178 S. E., 816. 
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This is the method nhich  the plaintiff llaq purqued in the instant case. 
I I e  offered conveyanccb purporting to .hov the cleri\-ation of h i i  titlc 
to tlic described mi~iera l  interests, in 1912,  from the 'roc River Land 
& JIining Coiilpang a i d  its graiitw, Bob Buclianan, as a coril~iion source 
of titlc, and offcretl other deeds to sllon. that from 11e same source 
defendants derired their titlc to tlie land. IIoverer,  it  will be noted 
that defendants do not claim the mineral interests in tli- land ulidcr the 
deed from the Toe River Land tc Mining Con~pang,  or from Bob Bucll- 
anan, nor are tlicy colinectetl in title t l~e ren i th  as to tlw ininera1 right.;. 
The niineral intcresti  rer re expressly excepted by tliow grantors from 
the conrevaims ~ i h i c h  ther  made to tho5e under ~ r l i o l ~ i  the defendants 
claim and own the surface rights. I t  n a s  not until Walter Ilughes 
made his deed, in 101Y, to the dcfendantb, and in 1926, ~vhen  John 
Pri tchard conreyed to Benjamin Pritcliarci, that  the conreyanccs were 
made without rc~crvat ion  of n i i ~ ~ e r a l s  and niiileral riglits, and it x a s  
thus attempted to pass title to the entire interest in the land. 

Even if plaintiff could connect defendants' chain of titlc to the 
mineral interests with the Toe R i re r  Land (T: Mining ('ompang ah a 
comnion source with his onii, tlic principle stated in Jl'obley c. ( / r i f f i n ,  
s u p r a ,  ~ o u l d  not apply because of the distiilction bet\\ecw a conveyance. 
i n  the one instance, and a reservation in the otller, of severed interests 
i n  the land. Ordinarily the acce~)taiice of a ronreyance of land operates 
as a recognition of the title of the grantor, and where two claim under 
the sanie grantor, i t  is not conipetent for either to deny the grantor's 
title; and hence the rule that  one who can sliow a title f .om the common 
sourct. superior to that  of his adrersary, nothing else appearing, makes 
out a legal title and he iieed proceed no further to prove the title of the 
common grantor. But  this rule has becn l d d  not to apply to the title 
to an  estate or property reserved which is thereby wveretl from the 
gra11tc.d iiltcrcst in the land. 

I n  F i s h e r  7%. X i n ~ n g  Co., 94 N. C., 397, the plaintiffs clain~cd the 
tnincralq nncl niines as heirs of Clins. Fisher, a i d  offered deeds showing 
that  ihe defendant derircd its title ~mcler a deed from Chas. Fisher 
wlierein the iilinerals were excepted. The plaintiffs in that case con- 
tended that  the acceptance of tlie deed by t l i ~  grantee opcmted to prevent 
the dcfcndant from denying tlie title of the grantor not only to the land 
conreyed hut equally to the prolwrty reserved. This Court there said : 
"If the parties claimed the \\hole land, extended upward and do\vnrrard, 
and all contained n.itliin its boundaries, or the sanlc es ate in the land, 
the estoppel nonld be operative, and the party 11ari1ig the ,iuperior titlc 
from the conlrnoil source, would prevail. But  such is not the case here. 
The coiir-eyed and rcserred parts are not one and the sanie thing. The 
grantor may h a w  had liimqelf, only an estate in the land to transfer, 
~ r h i l e  the reserved minerals may ha re  belonged to anctllcr. Precisely 
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such were the relations of the succeeding oxners, each being capable of 
passing an estate i n  the land, and not i n  the mineral deposits below the 
surface. The estoppel is necessarily confined to the subject matter of 
the conrevance to which conflicting claims are asserted. There is no - 
repugnancy or antagonism in them, and it is entirely consistent, that  
one party should have title to the mines, and the other to the lands out- 
side o f  the mines. Hence, the titles are traced to a common, but not the 
same source. This view is in accord with adjudged cases." 

On rehearing in the same case (F isher  c. X i n i n g  Co., 97 N .  C., 95) the 
holding in the former opinion was affirmed, and the Court further sa id :  
" I t  does not appear that  either the plaintiffs or their ancestor, ('harles 
Fisher, ever had title to the reserved minerals, which may hare  belonged 
to another, and as was said 'the estoppel is necessarily confined to the 
subject matter of the conveyance, to which conflicting claims are as- 
serted'-in this case, to the land, and not the n~inerals." 

"These cases rest upon the proposition that  an  estoppel arising out 
of the acceptance of a deed is restricted to the estate as well as to the 
corpzis which i t  undertakes to transfer." Fisher v. Xining Co., 94 S. C., 
397 (401) ; Rill v. N i l l ,  176 N .  C., 194, 96 S. E., 958; Drake v. Howell,  
133 S. C., 162, 45 S. E., 539. 

The deed from the Toe River Land & Mining Company with reference 
to the mineral rights used the words "excepting and reserving." While 
there is a distinction between "exception" and "reservation" as used in 
deeds, the former term meaning some part of the estate not granted a t  
all, or withdrawn from the effect of the grant, and the latter something 
issuing or arieing out of the thing granted, the terms are often used 
indiscriminately and frequently what purports to be a reservation has 
the force and effect of an  exception when such appears to be the obvious 
intention of the parties. T r u s t  Co. v. W y a t t ,  189 N .  C., 107, 126 S. E., 
93;  Bond v. R. R., 127 S. C., 125, 37 S. E., 63;  Snoddy  v. Bolen (Mo.), 
24 L. R. A, 507; Pritchard v. Lewis (Wis.), 1 L. R. A. (N. S.), 565. 

The modern tendency of the courts has been to brush aside these fine 
distinctions and look to the character and effect of the provision itself. 
Moore v. Griflin, 72 Kan., 164;  Bodcaw Lumber  Co. v. Goode (Ark.), 
29 A. L. R., 578, and note; 40 C. J., 971; 18 C. J., 341. 

"Where the words 'reservation' and 'exception' are used together, 
without evincing any definite knowledge of their technical meaning, the 
intention of the parties must be ascertained from the instrument inter- 
preted in the light of the surrounding circumstances." 18 C. J., 341. 

But  whether the words used in  the deed from the Toe River Land & 
Mining Company to Buchanan be construed as an  exception, or a reser- 
vation, or both, the plaintiff's evidence does not connect the defendants' 
claim of title to the mineral rights, which were '(excepted and reserved" 
in that  deed, with a common source, so as to estop defendants from 
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denying the title of the Land & Mining Company to those mineral 
rights upon which plaintiff's title depends and from which it is derived. 
The defendants claim title to the surface of the land under the Toe River 
Land 6: Mining Company's deed, but claim title to the r ~ i n e r a l  rights by 
a d v e r ~ e  possession under color of the Hughes and Pri tchard deeds for 
seven years, or without such color of title for twenty years. 

Applying these principles of law, we conclude that  the charge of the 
court below to the effect that  the burden was upon the defendants to 
satisfy the jury by the greater weight of thc evidence that  they had 
acquired title by adverse possession, either under or x-ithout color of 
title, for  the statutory periods, and that  if defendantq had failed to so 
satisfy the jury, they should answer the first issue "Yes," must be held 
for error and the defendants' exception thereto sustained, since the 
instruction giren proceeds upon the improper assumption that  the plain- 
tiff under the evidence offered had shown a clear legal titlc to the min- 
eral rights alleged. 

Thc evidence here did not warrant  the application of the principle 
set forth in P o w r  Co. I>. T a y l o r ,  194 N .  C., 231, 139 S. E., 381, and 
cases there cited, where instructions to the jury similar in effect to those 
in the instant case werc held to be proper. I n  that  case thc plaintiff had 
shown a grant from the State and a connected chain of conveyances to 
itsclf, constituting a legal title, and defendant alleged and sought only 
to prove title in himself by adverse possession. There is an  obvious 
distinction between the facts in that  case and in the caje a t  bar. IIere 
the evidence may not be held suficient to change the g~eneral rule that  
thc burden of the issue is on the plaintiff, and that  he muqt rely for 
recovc3ry on the strength of his own title. 

-1s the error pointed out is material and sufficient to require a new 
trial, we deem i t  unnecessary to discuss the other exceptions noted in the 
trial and brought forward in defendants' assignments of error. 

New trial. 

SEAWELL, J., took no part  in the consideration or decision of this case. 

( ?L~RKSOX,  J., dissenting: Conceding that  defendant owns the sur- 
face right in the land, where plaintiff traces to the same source the 
record titles of both plaintiff and defendant to the mineral iilterests in 
the land, and also establishes the cllronological and record priority of 
his record title, is the burden thereby cast upon the defendant to satisfy 
the jury that  he has acquired title by adrerse possession? The majority 
anrwrm "Yo." With  this view I cannot agree. 

T h a t  are the facts which plaintiff's evidence tended to establish? 
(1) The Toe Rirer  Land & Mining Company, owner of the fee simple, 
conveyed to Bob Buchanan the surface and a one-fourth undivided 
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interest i n  the mineral rights. (2 )  Plaintiff Vance bought from Buch- 
anan his one-fourth undivided interest in the minerals, and at  an execu- 
tion sale secured the remaining three-fourths undivided mineral interests 
from the Toe River Land & Mining Company. Having rested his claim 
upon the original title of the Toe River Land & 3Iining Company, in 
part through a conr-eyance of Buchanan, plaintiff offered evidence tend- 
ing to establish the following transactions, all later in time than the 
original conveyance of the Toe River Land & Mining Company to 
Buchanan : (A) Buchanan sold one tract to Jeremiah Pritchard, and 
another to John Pritchard, and Jeremiah Pritchard in turn sold to 
Walter Hughes; all of these deeds reserved the mineral interests. (B)  
Hughes sold to John S. Pritchard and Benjamin Pritchard, but, by 
failing to reserve the mineral interests, undertook to convey a fee simple 
title. ( C )  John Pritchard also sold to Benjamin Pritchard, and like- 
wise failed to reserve the mineral interests. Thus, both Hughes and 
John Pritchard undertook to convey mineral interests which they did 
not possess. The record titles of the two defendants to the three tracts 
rest, by intervening conveyances, upon the assumption that  Hughes 
possessed a fee simple title to these lands. However, this assuniption 
fails; plaintiff's evidence tended to establish that  Hughes had no title 
to the mineral interests which he purported to convey. By two un- 
broken chains the record titles of both plaintiff and defendant are de- 
rived from the Toe River Land & Mining Company. The apparent 
fact that Hughes, one of the intervening owners of the surface in de- 
fendants' chain, wrongfully attempted to convey mineral interests which 
he did not possess did not thereby break the chain of the record title. 
I t  did, however, destroy the possibility of defendants' proving a clear 
record title to the mining interests, as i t  then became apparent that 
Hughes had never received the mineral interests which had much earlier 
been severed and conveyed to plaintiff's predecessors in title. Hoilman 
.c. Johnson, 164 N. C., 268. 

Here, on this record, both record titles descend from the Toe River 
Land & Mining Company. This is not denied. That company by con- 
veyance severed the mineral from the surface rights, thus creating two 
chains of title. This is not denied. One of these chains-the mineral 
title-is plaintiff's; the other chain-the surface title (which recently 
became color of title also as to the mineral interests)-is defendants'. 
This is admitted. Defendants can only show color of title to the min- 
eral interests by attaching such a claim to the chain which shows their 
title to the surface. This is not contested. Thus, not alone did the 
evidence of plaintiff show this dominant title under the "common 
source" rule, but defendants' claim of adverse possession under color of 
title likewise bind defendants to the same chain of title which plaintiff 
showed was insufficient. 
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I n  the words of A s h e ,  J. (Clzr is tenburg v. King, 8 5  K. C., 230), 
quoted with approval by I I o k e ,  J., in M c C o y  v. L u m b e r  Co. ,  149 N .  C., 
1 (4), the rule of this jurisdiction is : " ' I t  is well settled as an  inflexible 
rule, that  where both parties claim under the same pe:son, neither of 
them can deny his right, and then, as between them, the elder is the better 
title and must prevail. T o  this rule there is an  exception, when tlle 
defendant can sliow a better title outstanding, and has acquired it.' " 

Plaintiff relying upou this rule both his own and defendants' record 
titles to the common source-the Toe River Land & Mining Company- 
and in so doing established his as the elder title and thewfore entitled to 
prevail. The majority opinion states that  this rule does not apply 
where the fee simple has been serered and two or more competent estates 
has resulted because there is no estoppel operatire in such cases. The 
error in this ~ o s i t i o n  is that  the "common source" rule in North Caro- 
lina is not dependent upon estoppel. ( 'It  nlust be borre in mind that  
the general rule applicable to cases like this, is not strictly an  estoppel, 
but a rule of justice and conrenience adopted by the courts to relieve 
the plaintiff in ejectment from the necesqitp of going hack behind the 
common source, from which he and defendant derive title, and deducing 
his title by a chain of nzesne conr-eyances from tlle State. F r ~ y  7,. 

R n m o ~ r r ,  66 S. C., 466." Chr i s t enburg  I > .  l i i n q ,  55 N .  ('., 230 (234). 
I n  > l f c C o y  v. L u m b e r  Co.,  s u p m ,  p. 3, i t  is said:  "This is not in 

strictness an application of the doctrine of rstoppel, but is a rule estab- 
lished for the convenience of partics in actions of this eiaracter. rclicr- 
ing tlicw~ of the necesqity of going back further than the common source 
whcn it is apparent that  both parties are acting in recognition of this 
common source as the true title." 

To the same effect. see I I o ~ ~ c l l  z.. S h a c ,  183 X. C., 460, 462. Further,  
' ( I t  iq not a case strictly of estoppel, hut a well settled nile of el idence. 
founded on justice and conreniencc. . . . I t  is the 1 ossession of the 
defendant, under his claim of right or t i t k  from the c.ommon qource, 
whethcr by deed or lease, or ~ v h a t  is the l e p l  equiralei t  of a leacc, a 
contract of purchase, that  determines the application of the rule as 
shorv11 by the cases last cited. This docs not deprive the defendant of 
the right to show that he has a better title, even as betv-eea the parties 
claiming only from a common source, or that he has, in some other way, 
acquired the superior title. T h e  n n f h o r i f i e s  mere l y  declc<rp f h n f  tr plnirl- 
t i f f ' s  c,7se i s  m n t l ~  o u t  zc l~en all f h n f  appears  ;s i lraf  h e  nnd  f h e  d e f e n d n n f  
c l a i m  u n d e r  f h c  sonre c o m m o n  g r n n f o r ,  and  f h e  ques t ion  i~ one of t h r  
s f n f c  o f  proof on/?/." (Italics mine.) n o ! c ~ , ~  I ? .  P e r k i n s ,  154 S. C., 440, 
452. Clearly, under our cases, this case is properly n'lt  determinable 
upon reasoning based upon the doctrine of estoppel, but rather upon the 
effect of a rule of convenience long accepted as a d i d  means of proving 
title. 
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F i s h e r  v. X i n i n g  Co., 94 N. C., 397, relied upon by the majority, is 
not inconsistent with the view here expressed. The question there in- 
rolred was not the "con~mon source'' rule. There the opposing chain of 
title was offered, not to show "common source," but specifically ('to 
estop the defendant." See p. 398. 

I n  the present case there Tras no plea of estoppel. Here defendant 
relied upon two deeds to show color of f i f l e ;  the moment these deeds 
were placed in evidence the defendants' claim attached to a chain run- 
ning straight back to the original common grantor. I n  the F i s h e r  cnsc ,  
szrprn, estoppel was pleaded and the court held that  tracing title to the 
same source but not to a common source was insufficient to show estoppel. 
S o t  so here. I n  the present case there is no plea of estoppel; plaintiff 
merely relies upon an established rule of eridence and practice and the 
title so prored lias been challenged as insufficient. I n  my  opinion there 
is no place in this case for a discussion of the eqtoppel doctrine. This 
case should turn  upon the "common source" rule and, in my opinion, 
plaintiff has fully complied with the requirements of this rule. 

Har ing  disposed of the theory of estoppel, it  becomes equally clear 
that the mere fact that defendants' record claim to the minerals cannot 
he traced further hack than IIughes is of 110 importance. T h a t  is 
important, and cleternlinatire of this case, is that defendants claim under 
IIughes, who in turn claims by mesne  conrepances under plaintiff's ulte- 
rior grantor. Defendants claim under color of title. Color of title 
exists only by ~ i r t u e  of a deed or deeds. The deed under which defend- 
ant. claim title is the last link in a record chain of title going back to 
plaintiff's grantor. I n  the ~ i o r d s  of M o n f g o ~ n e r y ,  J., in R y n n  v. X r i r f i n ,  
91  S. ('.. 464. 469 : "If the defendant lias the same source of title as 
the plaintiff, and no other, nherefore need the plaintiff go beyond that  
as to the defendant? Such an  inquiry voultl be idle. I t  is plain that  
no illjustice in such case could be done the defendant; and if the rule 
were otherwise, it  niight and n-ould in inany cases put the plaintiff to 
great inconrenience and much needless expense. . . . I t  is not neces- 
sary to sho~v that  the defenclant has a complete title to the land;  if there 
is no title paramount to it, it  is sufficient to show that  under a d i d  
contract he claims to hold and has possession of the property under the 
conmlon source. I f  the defendant has a boncl for title, or other contract 
of purchase, or an  unregistered deed for the land, and is in possession 
thereof, this \rill be sufficient evidence of a claim under the common 
source. I f  will  be p re sumed  f h n t  h e  c l n i ~ n s  u n d e r  s u c h  contract .  T h e  
p u r p o s e i s  t o  s h o ~  f h n f  h e  c l n i m  f h e  p r o p c r t y  ~ r n d e r  t h e  c o m m o n  source  
- f h n t  h e  arlrnifs  h i s  r e ln t i on  t o  it a n d  clninzs u n d e r  it, w i t h o u t  regard  
t o  t h e  s u f l c i e n c y  o r  per fec tness  of t h e  f i f le ."  (Italics mine.) 

Plaintiff in relying upon this rule followed precisely the practice 
already approred by this Court. I n  TT'nrren 2.. ITri71iford, 148 K. C., 
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4'14 (477), Connor,  J., wrote : '(This rule of practice has been recognized 
and followed in this State too long to require discussion. The plaintiff, 
therefore, having shown a chain of title from R. G. Williford for the 
purpose of relieving himself of the necessity of showinp title out of the 
State, introduced the deed from the sheriff to defendant, showing that he 
also claimed under Williford. This is a common and well settled prac- 
tice in the trial of actions of ejectment in this State." There (as here) 
plaintiff showed the superior title of record in himself. There (as the 
Court should here) the procedure of plaintiff was approved. As was 
said by Bat t l e ,  J . ,  in Johnson  v. W a f t s ,  46 S. C., 223 (231), once the 
common source of title has been shown by plaintiff, "The defendant, in 
a casch like the present, can defend himself only by showing that  he has 
a better title in himself than that  of plaintiff's lessor, derived. either 
from the person from whom they both claim, or from some other pcrvm 
who had such better title." When plaintifT had offered evidence estab- 
lishing the coninlon source of title, lie made out a pri ,nn facie title to 
the mineral interests. The burden of going forward then shifted to 
defendants. The burden of showing adverse possession rested upon the 
defendants. I n  the words of Chief Just ice  S tacy ,  "But, when the plain- 
tiff has established a legal title to the premises, and the defendant 
undertakes to defeat a recovery by showing possession, adverse for the 
requisite period of time, either under or without color of title, the 
defense is an  affirmative one in which the defendant pro hnc ?.ice 
becomes plaintiff, and he is required to establish it by the greater weight 
of the evidence." Polcer Co. a. T a y l o r ,  194 N.  C., 231 (233-4), and 
cases cited. The charge as to the burden of proof is i n  strict accord 
with that  case. The defendants, in fact, recognized this blirden and 
attempted to prove adverse possession, but, having failed to (10 so, the 
jury found against them. "The owner of the surface can acquire no 
title lo the minerals by exclusion and continuous possession of the sur- 
face, nor does the owner of the minerals lose his right or his porsessiori 
by any length of nonuser. H e  must be disseized to lose his right, and 
there can be no disseizin by any act which does not actuallp take the 
minerals out of his possession." Floiltnnn v. Johnson 164 9. C. ,  268 
(269) .  The facts as to the adverse possession were in doubt and, in my  
opinion, the trial judge properly left this question f o .  the jury. His  
charge as to the burden of proof was challenged on this appeal. I think 
his charge in this respect mas a corrrct exposition of the settled law in 
this jurisdiction. 
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STATE OF SORTH CAROLIKA, ox RELATIOK OF DAS C. BOSET, INSURAKCE 
C'OJIJ~ISSIONER, v. CENTRAL MUTUAL INSURANCE COiUPA?r'Y OF 
CHICAGO. 

(Filed 25 May, 1038.) 

1. Insurance 9: Brokers § 6-Broker collecting premium upon repre- 
sentation t h a t  insurance had been obtained is estopped t o  deny coverage. 

An insurance broker undertooli to obtain liability insurance coverage for 
its client, represented that  the insurance coverage had been obtained and 
demanded payment of premium, and the client, in reliance on the repre- 
sentation, made no further negotiation with respect to insurance coverage, 
and paid the premium, which the broker forwarded to the insurer. Held: 
1<y its conduct and representations, the broker is estopped from denying 
that its client was protected by the insurance ordered. 

2. Subrogation 1-While volunteer is not entitled to  subrogation, t h e  
term "volunteer" will be strictly construed. 

The doctrine of subrogation is not available to a mere volunteer, but the 
term "volunteer" being a limitation upon the equitable remedy, should be 
narrowly and strictly interpreted, and payment by one under compulsion, 
or under a moral obligation, or under a bonn fidc belief that he is legally 
liable, is not a voluntary payment. 

3. Same: Insurance § 51-Insurance broker paying claims under liability 
policy in good faith held entitled to  subrogation. 

A11 insurance brolier represented to its client that it  had obtained the 
liability coverage ordered, and the client, in reliance upon the repre- 
sentation, paid the premium demanded, which the broker forwarded to the 
purported insurer. Controversy arose between the broker and insurer 
as  to the amount of the premium. Thereafter, the client called upon the 
broker to defend suits growing out of accidents within the insurance 
coverage ordered, and upon demand by the broker, the insurer refused to 
defend same upon the ground that the policy was not its contract. There- 
upon the broker defended the actions, and procured settlements, and took 
an assignment from its client against insurer. The brolrer paid for the 
settlements in good faith upon a bona fide belief that it  mas liable to its 
client if i t  did not defend and satisfy the suits. Held:  The findings are  
sufficient to bring the broker under the protection of the doctrine of 
equitable subrogation, and the contention that it  was a mere volunteer is 
untenable. 

4. Insurance § 51: Assignments § 1-Broker held entitled t o  maintain 
action against insurer upon assignment by insured. 

An insurance broker represented to its client that i t  had obtained the 
liability insurance corerage ordered, and in reliance thereon the client paid 
the premium demanded, which the broker forwarded to the insurer. Upon 
the occurrence of accidents within the insurance coverage ordered, the 
client made demand on the broker to defend suits arising therefrom. 
Cpon demand by the broker, the insurer refused to defend the suits on 
the ground that the policy was not its contract. Thereupon the broker, 
bona fide believing it was liable to its client if i t  failed to do so, defended 
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BOSEP, IXSVR.~XCE COMR., r. INSURAXCE Co. 

the snits upon the de~nnnd of its client, proellred settlemelits, and ob- 
tained ml ns.;ignment from its c l i ~ n t  against insurer. l l c 7 t l :  E r r n  if i t  be 
coi~ceiled that the broker was a mere vol~mteer. the broker may lnniritaill 
all action for reimlmrsement nqainst insnrer on the ;~~~signmeil t .  

, ~ P I W \ L  hy  Hoiile 111~11rance s \ g e i l c ~ ,  Inc. ,  claiinant,  ~ ' roni  i9inc7(rir, .T., 
a t  F c b r u a r y  Tcrril, 1938, of TYAKL. Rcrcrzlctl. 

Tl i i i  action n a s  institntc.d by the  S t a t e  of Xort l i  Carol ina on the 
relation of n a i l  C. noney ,  ~ l i s ~ l r a i i c e  ( 'oh~inissioncr, agaiil*t the Central  
M u t u a l  Insnrance  Conipany of C'hicago, a n  i n w l r c n t  corporation, f o r  
tlir 11ur1)ow of l iquidat ing the  de1)osit rnadc wit11 the I n ~ u r a n c e  ('om- 
missiol~t,r by the  defendant, a i  r tqu i red  by the  s tatnte  f o r  tlie p r i ~  ilegc 
of doing husinew within the State .  

Pal11 F. Sniitll  was t l u l , ~  appoiiitctl rcccixcr and  the I l o n ~ e  In.;urance 
1 i ,  f i l l  i t  1 i t  i n .  T h e  receircr tlisallonrd the 
claim and rcportctl ill coiilicctioii t l i twwi th  his  rca*on> tllrrefor as  fol- 
lows: "(1) N o  r a l i d  contract existcd hetneen tlir Cent ra l  Alutual 
Insurancr  Conipany of Chicago and Tllorrlas-IIon a rd  Vonipany. ( 2 )  
,Idequate proof of the ar i loui i t~ of items coinposing said claim has  not 
been subniittcd. T h r  clainiant iq not entitled t o  &arc> i n  the  funds  of 
this t rust  f o r  the  reasons t h a t  : ( a )  T h e  l iabi l i ty  of the  inrured n-as 
cxtingl~ishecl by paymeli t ;  ( b )  elaiinant is a pure  volunteer;  ( c )  claini- 
a n t  is not suhrogatetl to  T h o m a i - I I o n a r d  Company." 

T h e  clainlant excepted and  appealed to  the  Superior  Court .  
TYlieil the  appeal  came on to be heard below the  claim wat  subinitted 

upon a qtatenwnt of facts  agreed, f r o m  ~ i h i c h  i t  appcllrs t h a t :  
Tllc Tl ionias-IIo~rard Coiiipany placed a n  order  fo r  au ton~obi le  lia- 

bility iiisurance v i t h  the  EIonle Insurance  Llgency as  insurance hrokeri.  
Tlie agency placed thc  application with dcfendant  Insurance  Company 
a n d  i t  issued i ts  binder and  policy. Tliercwpon the  agency notified tlie 
Tlloiilas-IIowartl Conlpany t h a t  it  was protected aiid rendered a qtatc- 
ment  of tlie preni ium due. T h e  Thomas-EIoward Coln1)any forwarded 
the p r e m i ~ ~ m  to the  agency and  i t  i n  t u r n  sent the  preniinm to thc  
defendant  Insurance  ('orr~pniiy. E y  vir tue of the policy defendant 
contracted to  "iiiwstigate all  accidents anti defend all  ini ts  and actionr 
hrouglit against T h o m a s - I I o ~ r a r d  Company bawd npon a n y  i n j u r y  to  
person or damage to property as  sct out . . . to  pay al l  such per- 
sonal and property damages ~ i ~ i t l l i n  the liinits of tlie policy . . . and  
save l i a rmlev  the insnred f r o m  all caoqts. a t torneys fees and other 
e s p e n v s  whicli should be incurred. groli-ing out of an7  such accident o r  
 accident^." LI tlispute then a r o w  hetneen the agcncy and the defendant 
as to  the  correct p r e n i i u n ~  which sho~i ld  h a r e  been p a ~ d  and  the ~ ) o l i c ~  
war returned by the  agent to  the. Insuranc~e  Company f o r  correction of 
a n  alleged e r ror  i n  the p r c m i ~ n n .  TT'hile this  c o n t r o v ~ r s y  was pending 
cer tain automobile accidents in\  017 ing  the Thoinas-b on art1 ConipailS 
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occurred, and the insured called on the Home Insurance Agency to 
assume the defense of these suits. The agency then notified the defend- 
ant Insurance Company to abide by the terms of its policy by defending 
the suits, but the defendant denied that  it was insurer and refused. 
Accordingly, the agency, upon demand of the insured, and while "acting 
in good fai th upon a b o n n  jide belief that  in view of its representation 
of coverage . . . it  was liable to Thomas-I-Io~vard Company if it  did 
not defend the suits," proceeded to defend the suits and to settle them. 
Thereupon the agency took from the insured an  assignment in writing 
of its rights against defendant and proceeded to sue defendant. Pending 
this action a receiver for defendant Insurance Company was appointed. 
The agency then submitted to a judgment of voluntary nonsuit in its 
pending action and filed its claim with the receiver, who disallowed the 
claim for the reasons set out in his report. 

The court below suqtained the ruling of the receiver and disallowed the 
claim of the Home Insurance *bgency and said claimant excepted and 
appealed. 

C'lnltde 1'. J o n e s  f o r  H o m e  I n s u r n n c e  A g e n c y ,  I n c . ,  c l n i m a n f ,  a p p e l -  
l a n t .  

A4. L. P u r r i n g f o n ,  J r . ,  f o r  f h e  r e c e i v e r  of t h e  C e n f r a l  J f u f u r t l  Insrrr-  
crnce C o n z p a n y  of  C h i c a g o ,  a p p e l l e e .  

BARSHILL, J. While the Insurance Company denied liability and 
declined to investigate the claims against the insured, or to defend the 
actions instituted thereon, and the receiver disallowed the claim upon 
the contention that  no valid contract existed between the Central Mutual 
Insurance Company of Chicago and Thomas-Howard Company, it is 
now agreed that  there was a valid and subsisting binder and policy of 
insurance issucd by the defendant Inwrance  Company. I t  is also agreed 
as to the amounts paid out by the agency in behalf of the insured in 
settlement of claims against it, which were corered by the Central 
Mutual policy. I t  then appears that  two of the reasons assigned by the 
receiver for disallowing the claim no longer exist. " " 

Only one other question remains for determination. Was claimant 
such a pure volunteer as to be deprired of the right of subrogation? 
I f  so, its payment of the claims against the insured extinguished the 
liability both as against the insured and the insurance company. I f  
not, the claimant is entitled to reimbursement from the insurance com- 
pany under the doctrine of subrogation and by reason of the assignment 
of the claims to it. 

Gnder the agreed statement of facts ". . . when Central Mutual 
agreed to issue its policy as aforesaid and had bound the risk the Home 
Insurance Agency advised Thomas-Howard Company that  it had secured 
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a policy in Central Mutual and further advised Thomas-Howard Com- 
pany rhat it r a s  fully covered in accordance with its order, and Thomas- 
Howard paid Home Insurance Agency the premium which Home Insur-  
ance Agency had advised was due and IIome Iilsurance Agency for- 
n-arded premium to Central Mutual." Had  the Home Insurance -1gency 
merely informed Thomas-Howard that  the defendant hall issued a policy 
in its favor and nothing more, i t  ~ o u l d  be argued that  its duty as broker 
there ended. However, this is not the case. Claimant agency affirma- 
tively assured Thomas-Howard Company that it was "fully covered in 
accordance with its order," and Thomas-Howard, re'ying upon this 
a d ~ i c e ,  paid the demanded premium for the protection i t  had ordered. 
",I bioker who fails to perform his duties faithfully becomes liable to 
his principal for damages suffered as a consequence cif his breach of 
dutv. . . . Furthermore. the broker is liable for failure to procure 
or k e q ~  up insurance on the principal's property ~ r h e l e  he is under a 
duty to do so." 8 Am. Jur. ,  "Brokers," sec. 98. I n  18 L1. L. R., a t  
pagc 1214, the general rule applicable to brokers and agent? is stated as 
follo~rs : ". . . a broker or agent who, with a view to compeilsation 
for his services, undertakes to procure insurance on the property of 
another, and who fails to do so, will be held liable For any damage 
resulting therefrom." Elam 1%.  R e n l f y  Co., 182 N. C., b99, is there cor- 
rectly cited as one of the cases supporting this rule. I n  the instant ca*e 
the broker not only undertook to secure for Thomas-Howard a particu- 
lar, specified insurance coverage, but Thomas-IIoward Company relied 
upon this assurance, paid the named premium, and rnade no further 
negotiation with respect to insurance coverage. 

B y  its own conduct and repreientations in the course of dealing as 
broker the Home Insurance .1gency was estopped f rcm denying that  
Thomas-Howard Company waq protected by the incurance ordered. 
"Either the principal or the broker may he estoppd 11;- hi- representa- 
tions or conduct from repudiating a given transact1011 betwem the 
parties." 9 C. J., '(Brokers,)' sec. 43. A i  Thomas-Hxvard C ' o n ~ p a n ~  
had ilot dealt with defendant company but had dealt solely nit11 the 
Home Insurance Agency and looked to it exclusively for its protection, 
it naturally turned to that  agency when the accident claims wn.e filed. 
The tlefeildant companv then denied the existence of its contract and all 
liability thereunder. This left the insured mitliout protection c20ntcm- 
plated by the policy a t  a time when i t  was moat needed, except for the 
interrention of the claimant on the demand of the inwred.  E r e n  if it  
bc conceded that  tlwrt. n a s  no legal liability resting upon the Home 
Insurance *lgency to intervene and investigate wid c l ,~ ims and defend 
said suits, it  was morally bound to do so by reason of its assurance of 
coverage and the failure of the company with which it had placed the - 
policy to comply with its contract. 
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The claimant agency, therefore, upon discovering that  the defendant 
did not intend to discharge its contract and realizing that  Thomas- 
Howard had relied upon the agency's representation that  defendant had 
contracted to protect the insured from loss, assumed the obligation of 
defendant Insurance Company. This was done upon the exprees de- 
mand and request of the insured. I t  is agreed "that the payments made 
by Home Insurance Agency in settlement of the suits mere wise settle- 
ments and resulted in substantial savings; that  in all probability ver- 
dicts would have been rendered in each case for very much larger 
amounts if the suits had not been defended and settled.'' 

The claimant now seeks protection and reimbursement under the doc- 
trine of subrogation. Davison v. Gregory, 132 N.  C., 389;  Xoring v. 
Privotf. 146 S. C., 558; Bank v. Bank, 158 N.  C., 238. IIowever, "the 
doctrine of subrogation is not applied for the mere stranger or volunteer, 
who has paid the debt of another, without any assignment or agreement 
for subrogation, being under no legal obligation to make the payment, 
and not being compelled to do so for the preservation of any rights or 
property of his own." Sheldon, The Law of Subrogation, 2nd Ed., sec. 
240. Accordingly, me must dctcrmine whether the agency comes within 
the protection of the doctrine. First, was the agency a volunteer; and, 
second, if it  was a volunteer, has it by assignment brought itself within 
the protection of the doctrine? 

A payment made under compulsion is not voluntary; payment made 
under a moral obligation, or in ignorance of the real state of facts, or 
under an erroneous impression of one's legal duty, is not a voluntary 
payment. 60 C. J., "Subrogation," see. 27. "If he bona fide claims an 
interest he is not a mere volunteer, and may be subrogated, but he must 
show that  he had or supposed he had some interest to be protected." 
Quoted with approval by Walker, J., in Publishing Co. v. Barber, 165 
N. C., 478, 485, from Sheldon, The Law of Subrogation. "He was not 
an intermeddler, if he acted in good faith, nor was i t  a mere act of 
'unauthorized forwardness' beyond his known obligations and duty. 
Sanders v. Sanders, 17 X. C., 262." Publishing C'o. v. Barber, supra. 

"Cases in our own reports illustrate the doctrine that  though the party 
who makes the payment may, in fact, have no real or valid legal interest 
to protect, he may yet be subrogated when he acts in good faith, in the 
belief that  he had such interest." Publishing Co. v. Barber, supra. I n  
this connection i t  is agreed '(. . . that Home Insurance dgency, 
acting in good fai th upon a bona fide belief that  in view of its repre- 
sentation of coverage to Thomas-Howard Company, it was liable in 
damages to Thomas-Howard Company if it  did not defend, and further 
in view of the flat refusal of Central Mutual to pay or defend and the 
denial by the Central Mutual that  i t  had ever issued a contract of insur- 
ance, and further in view of the fact that  the suits were pending and 
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something had to be immediately done to minimize the losses," paid the 
snlaller claims, employed counsel to defend both suits, :and finally made 
a reasonable and satisfactory settlement of the claims. 

I t  js sufficient to invoke the doctrine of subrogation if (1 )  The obliga- 
tion of another is pa id ;  ( 2 )  "for thc purpose of protecting some real 
or supposed right or interest of his own." 60 C. J., "Subrogation," 
sw. 113. 

" In  the law of subroaation, the clistinction between it mere volunteer " 
or intermeddler and one who pays in the protection of a right or interest, 
belie~etl to be good, though it may turn  out afterwards to be an  invalid 
one, is well marked by the authorities." Publishing Co. c. Barber,  
s u p r a  The doctrine of subrogation originated in equity; "it is de- 
siguetl to promote and to acco~nplish justice, and is the mode which 
equity adopts to compel the ultimate payment of a debt by one who in 
justice, equity and good conscience, ought to pay." 60 C. J., "Subro- 
gation," secs. 3, 5. I t  is because of this equitable origin and basis that  
subroeation "will not be decreed in f a ro r  of a mere volunteer, who, u 

~vithout any duty, moral or otherwise, pays the debt of another;  for  
such a person can establish no equity, and can obtain the right of 
substitution by contract only." 25 R. C. L., "Subrogation," sec. 11. 
Liken-is?, it  is because of the sound basis of the doctrine in equity and 
good conscience that  the term ('volunteer" as an  exception or limitation 
shou1,l be narrowly and strictly interpreted to the end that the doctrine 
of subrogation may be expansively and liberally applied. "It ( the doc- 
trine of subrogation) is a rcniedy which is highly favored and is not so 
restricted in its application as formerly. The courts are inclined rather 
to extend than to-restrict the principle so that  although formerly the 
right was limited to transactionq between principals and sureties, now 
it is broad and cxpansire and has a w r y  liberal application. I t  is no 
longer confined to cases of surety-hip, but the doctrine las been steadily 
grov ing and expanding in importance, and becoming more general in its 
applic-ation to various subjects and classes of persons, the principlc being 
modified to meet the circumstancv of casw as they hare  arisen." 60 
C. J., "Subrogation," sec. 17.  Conceding without d lxd ing  that the 
IIomr~ Insurance Algency was not legally obligated to assume the defense 
of the claims filed against. Thomas-Hen-ard Company, it is admitted that  
tlw agency was "acting in good fa i th  upon a bonrr f ide belief . . . it  
was liable to Thomas-EIoward Company if it did not defend the suits," 
and that  it accordingly settled the claims. This is sufficient to bring the 
agency untlcr the protection of the doctrine of subrogation in asserting 
its claim. 

Furthermore, the agency paid the claims against the insured a t  the 
request and upon the denland of the insured. Even if c'aimant had been 
a mere volunteer or intermeddler under the doctrine of subrogation, the 
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assignment by the Thomas-Howard Company to the claimant of its 
rights growing out of the policy worked a valid transfer to claimant of 
the full right to be reimbursed by defendant under the policy. "The 
general test of assignability has been giren, as to whether the claim 
would survive to or against the personal representative of the decedent. 
As a general rule, all ordinary-business contracts are assignable, and 
actions for the breach may be in the name of the assignee, unless such 
assignment is prohibited by law, or would be in contravention of some 

of public policy, or the performance of the contract involved 
the element of personal skill or credit." NcIntosh, K. C. Prac.  and Proc., 
p. 199, and cases cited. "Volunteers, i n  the absence of some special 
circumstance upon which they can base their claims, can obtain the 
equal right to be subrogated only by virtue of an  agreement, express or 
implied, or by request from the debtor to pay, which is in effect a n  
implied contract, or by ratification, or by taking an  assignment of the 
debt." Publishing Co. v. Barber,  supra. The claimant not only paid 
in good fa i th  under its representation that  the insured was fully covered, 
but it took an assignment from the insured and is by reason thereof 
entitled to maintain its action. 

We conclude that  there was error in the judgment below and that the 
same should be reversed to the end that  the Home Insurance Algency 
claim may be duly allowed. 

Reversed. 

E. J. FERGUSOS, JR., BY HIS NEST FRIESD, ERIC J .  FERGUSOS, r .  CITY 
OF ASHEVILLE, 

and 
WASDA FERGUSOS, BY HER SEXT FRIESD, ERIC J .  FERGUSOS, Y. CITY 

O F  ASHEVILLE. 

(Filed 26 Nag, 1935.) 

1. Municipal Corporations § 1 4 -  
d municipality is not an insurer of the safety of its streets, but is under 

duty to exercise due care to see that they are reasonably safe for travel, 
and is liable for injuries from dangers which can or ought to be nntici- 
pated in the exercise of snch duty. 

2. Same- 

The absence of lights or defectire lights a t  a particular place along a 
street is not in itself negligence on the part of a municipality, but may 
bear upon the principal question of whether the street a t  such place is 
reasonably safe for travel, and the presence of shade trees which diffuse 
the light is not negligence. 
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3. Same- 
,4 municipality is not relieved of liability for an obstruction in a street 

solely by the fact that it  was placed there by a third person, hut af ter  
notice of the obstruction it  is under duty to exercise ordinary care to 
make the street reasonably safe. 

4. Same-Evidence held sufficient for  jury on question of municipalitk's 
negligence in  permitting obstruction t o  remain in  street. 

The evidence disclosed that the street in question is t~renty-five to thirty 
feet wide, with a curb six to eight inches high, that a "ramp" to enable 
c:lrs to go from the street to adjacent property was permitted to project 
from the top of the curb into the street for a distance of over 21 inches, 
its lower end being eren with the street, and that the ramp had been 
permitted to so remain for a number of years. H c l d :  The evidence i s  
sufficient to be submitted to the jury on the issue of the municipality's 
negligence in failing to exercise due care to keep the street in reasonably 
s : ~ f e  condition for travel in an action by persons i n j u ~ e d  in an accident 
resulting when the car in which they were riding struck the ramp. 

5. Same- 
In the a1)sence of Bnowledge to the contrary. a traveler has the right 

to act on the assnmption that  a street is in r~asonably safe condition for 
travel, hut he must nevertheless exercise clue care fcsr his own safety, 
and is guilty of contributory negligence if he hits an obstruction which 
he should have seen and avoided in the exercise of due care. 

6. Segligence § lo+ 
Since clefendant has the burden of establishing contributory negligence. 

his motion to nonsuit upon the issue should be denied when the relevant 
facts are  in dispute or opposing inferewes are permissible from plnin- 
tiff's proof. 

7. Trial § 23- 
Contradictions and discrepancies in plaintiff's evidence do not ~var rnn t  

the granting of defendant's motion to nor~suit. mld the motion ~hould  be 
denied if plaintiff's evidence, in any aspect, is sufficient to support the 
cause alleged. 

8. Municipal Corporations 14-Evidence of whether driver should have 
seen obstruction held conflicting and nonsuit should have been denicd. 

This action was instituted against defendant municipality by the driver 
of a car and a guest therein to recover, respectively, for injuries sus- 
t:ained by them in an accident a t  night, resulting when the car hit a ramp 
projecting into the street. The driver of the car testified that the ram]? 
was of the qame color as  its surroundings. that the ltght from a street 
1:11np wnq tliffnsetl by shade trees, that lhe lights on his car were "all 
right" I ~ n t  that he could not see the ramp before strtliillg it. Tlic cri- 
dcncc also disclosed tliat the ramp had been seen regularly by one nalking 
along the hidewalk, and a photograph introd~icetl in evidence tended to 
show a s  a physical fact that the ramp was plainly ~ i s ib le .  IIeld: The 
conflicting eridence raised a question of fxct for the jury on the question 
of the negligence of the driver of thc car in failing to see and aroid the 
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obstruction, pleaded as contributory negligence in his action, and inter- 
~ e n i n g  negligence in the guest's action, and defendant municipality's 
motions to nonsuit should have been denied as to both plaintiffs. 

SEAWELL, J., took no part in the consideration or decision of this case. 

APPEAL by plaintiffs from Johnston, J., at September Term, 1937, of 
B~XCOXBE.  

Actions to recover damages for personal injuries inflicted by alleged 
actionable negligence. - - 

These two actions grew out of the same occurrence. That  of E. J. 
Ferguson by his next friend, E r i e  J. Ferguson, was instituted in Supe- 
rior Court, and that  of Wanda F. Ferguson by her next friend, Er ic  J. 
Ferguson, in the general county court of Buncombe. Upon motion, the 
latter was transferred to the Superior Court. B y  consent, the two were 
consolidated for the DurDose of tr ial .  . L 

The plaintiffs allege, and on the tr ial  introduced evidence tending to 
show, tha t :  On the night of 17 January ,  1937, a t  about seren-thirty 
o'clock, the plaintiff E. J. Ferguson, aged seventeen years, with his 
sister, the plaintiff Wanda Ferguson, aged fourteen years, Xargaret  
Horton, aged years, and Jimmie Bartlett, aged fifteen years, 
entered his autonlobile in front of the residence of his father. Er ic  
Ferguson, on the vest  side of Vermont Avenue, in R e s t  Asheville, and 
started for a ride, traveling south along the west edge of said avenue. 
H e  was driving the car. After passing beyond the block in which his 
father lived and over the first intersecting street, Maple Crescent, approxi- 
mately two hundred yards from where he started, and while traveling 
twenty to twenty-five miles per hour, the right front wheel of the car 
struck and mounted a small bridge which the parties call a "ramp," 
deflecting the car over the curbing and into a tree, tearing up the ear 
and resulting in personal injuries to the plaintiffs. 

Vermont Avenue is from twenty-fire to thirty feet wide. On the west 
side there is a concrete curb, six or eight inches high, with concrete 
footing ~ i h i c h  extends twenty-four to thir ty inches out to~vard  the center 
of the street, thereby forming a gutter. The remainder of the street is 
paled with asphalt. The surfaces of the gutter and the paving come 
together on a level. The street is smooth from curb to curb, and 
straight. 

The "ramp" is constructed of two heavy boards set on and fastened 
to an  iron frame or girders. I t  is twelre to fourteen feet long and 
extends to within two or three inches of the asphalt paving. I t  is so 
placed that  one edge is on a level with the top of the curb and the other 
beveled to the level of the gutter, thereby forming a floor or bridge for 
driveway into the adjacent lot, for which purpose it was so placed. I t  
is fastened to iron spikes by chains which act as hinges by which it may 
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be turned from the street on to the grass plot. More than three years 
ago city employees were seen lifting the "ramp," cleaning under it and 
then replacing it. I n  thc grass plot bet~i-een the sidewalk and tlle curb, 
on the west side, there is a row of heavily branched nlaplc treeq, de- 
scribed by the witnesses as standing from fifteen to thir ty feet apart ,  and 
from one to three feet froin the curb-one on each sids of the "ran1p." 
The one to the south, and with which the car collided, 1s eight to fiftcen 
feet from the "ramp." There is a small electric light oil the ~ c s t  side of 
the arenue near the corner of Maple C r e ~ c m t .  There is an  arc light i n  
the center of the intersection bct~veen said avenue and Olney Road, the 
next street below. The branches of these Irees diffuse the rays and ob- 
struct the lights in shining on the "ranip." 

Plaintiff E. J. Ferguson, J r . ,  testified in part t ha t :  H e  and Margaret 
Horton were sitting on the front scat, and Wanda Fergilson and J immie  
Bartlett on the rear seat. H e  did not see the "ramp" hcfore he hit it. 
"You couldn't see the ramp ~vhen  yo11 n-ere looking for it. I t  waq the 
same shade as what it sets on. . . . The reason I didn't sec the 
ramp, i t  is the wnie as wliat it sits on. I t  sets right down lon on the 
street, and yon can't tell it  from the street." Trees are all around. The 
street is dark. The street light docs not thron- light on the "ramp." 
The lights of the automobile vere  "all right" and xierc burning. S o  
other cars were on the street a t  the time. H e  had hall drirer'q licelisr 
about a month, was not accuston~ed to d r i ~ - e  dolvn the avenue, and did 
not knon- tlle "ramp" n-as there. Miss Horton vias lighting a cigarcttc 
for him a t  the time of, or just before the accident. She held it in licr 
mouth while qhe lit it. The lighted match did not h a l e  allything to (lo 
with his driring. 

Vitness J. T. Bartlett, father of Jimmie, testified: That  more than 
three years ago he resided for a year just off T'crmont A ~ c n u e ;  that in 
going to and from his v o r k  he ~valkeci on the iitlen alk on neqt sidr of 
the avenue two to four times each d a y ;  and that  he saw the i'ranil)" 
elery time he chanced to look in the direction of its location. 

Photograph% of the "ramp," eshihited a, a part of he retord in the 
Supreme Court, purport to show as a phyqical fact thst  the "raiiip" is 
plainly visible. 

The plaintiff TTanda Fergllson testified 111 part : "I was in the back 
seat. . . . I saw the tree coming, and that is all I can recall." 

I n  each case defendant deniei the matorial allegations of the com- 
plaint. I n  the case of E. J. Fergnbon, J r . ,  by his next Friend, dcfcndant 
pleads contributory negligence in  bar of his right to recorer. I n  the 
case of Wanda Ferguqon, by her next friend, defendant pleads the negli- 
gence of E. J. Ferguson, J r . ,  as the proximate cause of the injnry. 
if any. to the guest in the automobile, his sister. 
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From judgments as of nonsuit, in each case, a t  close of plaintiffs' 
eridence, the respective plaintiffs appealed to the Supreme Court and 
assign error. 

D o n  C .  Y o u n g  for  p l n i n f i f s ,  a p p e l l a n f s .  
P h i l i p  C .  Cocke ,  Jr . ,  n n d  J o n e s ,  W a r d  LC' J o n e s  for  d e f e n d a n t s ,  np -  

pellees. 

TTISBORNE, J. Upon the evidence presented on this appeal we are of 
opinion that  the motion for judgment as of nonsuit was in~properly 
entered in each case. 

Consideration thereof raises three questions ~vhich  are determinative 
of this appeal: (1 )  I s  there sufficient e~ idence  of negligence on the 
part of defendant to require the submission to the jury of an  issue with 
respect thereto? (2)  I s  there such evidence of negligence on the part of 
tlic plaintiff E .  J. Fcrguson, J r . ,  the drirer  of the automobile, as to 
insulate any negligence on the part of the defendant as a matter of l aw?  
(3 )  IS the plaintiff E. J. Ferguson, J r . ,  guilty of contributory negli- 
gence as a matter of l aw?  The first question is answered in the affirma- 
tire. and tlic second and third in the nrgatire. S m i f h  1 % .  SinX., 211 
S. C'., 725, 192 S. E.. 108. 

(1 )  The duties and liabilities of a municipal corporation with respect 
to defects and obstructions in its streets h a ~ e  been the subject of numer- 
ous decisions of this Court. "The exercise of due care to keep its streets 
in a reasonably safe and suitable condition is one of the positive obliga- 
tions imposed 11pon a niunicipal corporation." S p c n s  v .  Greensboro,  
204 S. C., 239, 167 S. E., 807, and cases cited. 

I n  the recent caqe of O l i r e r  v. R n l e i g h ,  212 K. C., 466, 193 S. E., 853, 
nrrrnhi l l ,  J . ,  pertinently states: "Each case must be determined upon 
its merits. portions of a public street from side to side and end to 
end are for the public use in the appropriate and proper method, but no 
greater duty is cast upon the city than that  it shall maintain the respec- 

t t i re  portions of it% streets in a reasonably safe condition for the purposes 
for n-liicli such portions of the streets are respectively deroted." 
-1 nninicipality is not held to the liability of an insurer of the safety 

of its streets, but only to the exercise of ordinary care and due diligence 
to src  that they are reasonably safe for travel. J o n e s  2%. Greensboro,  
124 S. C., 810, 32 S. E.. 675; Fi f zqcrn l t l  7.. Concord ,  140 S. C., 110, 
52 S. E., 300; S m i t h  v. Tl ' ius fon ,  162 S. C., 50. 77 S. E., 1093; Alex- 
under  ?. S ta t e s r i l l e ,  165 S. C.. 527, 81 S.  E., $63; S e h o r n  v. C h a r l o f f e ,  
171 X. C., 540, 88 S. E., 782; Grahnnz 7.. C ' h n r l o f f e ,  186 X. C., 649, 120 
S. E., 466; TTillis r .  S e w  B e r n ,  191 N. C., 507, 132 S. E., 286; X i c h a u x  
v .  R o c k y  X o u n f ,  193 N. C., 550, 137 S. E., 663; P i c k e t t  2.. R. R., 200 
S. C., 750, 158 S. E., 398; S p e a s  v. Greensboro,  s u p r a ;  H a n e y  v. Lin- 
c o l n f o n ,  207 N .  C., 282, 176 S. E., 5'73; O l i c e r  t*. R a l e i g h ,  supra .  
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I t  is only against danger which can or ought to be anticipated in the 
exc3rcise of ortlinary care and prudence that tllc inuniripality is bound 
to guard. Dillorz 1 % .  I tci lrigh,  124 N. C., 184, 32 S. E., 548; F i f z g e r n l d  
v. Cotrcord,  suprtr;  h'chorrl 1.. C h t r r l o f f e ,  suprcc. 

"It is not an absolute duty inlpoqed on the corporation to light its 
street\, ant1 when it docs so the placing of the lights is eft largely to its 
di~crction." R o l l i n s  I .  1T'i~zs/ot1-Snlc,)z ,  376 S. C., i l l ,  97 S. E., 211, 
citing 1T77tifc r .  S c l r  B(,rt l ,  146 S. C., 447, 59 S. E., 992. I n  the latter 
ca.<e the  Court sa id :  ' T l i e n  the streets of a nlunicipality are otherwise 
re:rsonal)ly safe, the weight of authority and the better reason are to the 
effect that  neither the absence of lights or defective lights is in itself 
n~gligencc, hut iq only eridence 011 the primipal  questioti, whether at the 
t i iw  and the plat-e wlinc an injury occurred the streets were in a rea- 
sonablv safe condition." 

I t  is not negligence to have shade trees along streets. Pertinent state- 
ments arc made in R o l l h s  1 % .  IT ' ins fon-Solem,  s u p r n ,  to ~vllich reference 
may he made. 

T l i ~  duty ant1 collsequent liability of a municipality to keep its streets 
in a reaqoilahly safe condition for persons traveling thereon extends to 
those cases ~vhere  the obstruction of the street is brought about by per- 
sons other than agents of the city. D i l l o n  2%. R a l e i g h ,  s u p r a ;  B r o w n  
v. Lou i s l~z i rg ,  126 K. C., 701, 36 S. E., 166;  R n l e i g h  v. R. R . ,  129 N .  C., 
265, 10  S. E., 2 ;  ,Tones 7?. l l n l s l r y ,  154 N. C., 61, 69 S. E., 887; Gregq  
2'. TVi l?n i yg fon ,  155 N .  C., 18, 70 S. E., 1070; Crztfhrie 1 % .  Dltrhtrtn,  168 
N .  C., 573, 84 S. E., 859; R i d g c  1.. I J i q h  P o i n f ,  176 S. C., 421, 97 S. E., 
369; B o i r , m r l  7%. Greensboro,  190 N .  C., 611, 130 S. E., 502. 

&\frer the m~inicipali ty has notice of the existence of an  obstruction, 
the ohligation then arises to exercife ordinary care to rnakc the street 
reasoilably safe. S r n l  P .  X n r i o n ,  129 x. C., 345, 40 2;. E., 116; R c v i ~  
1 % .  Rnleiq11, 150 N. C., 348, 63 S. E., 1049. 

I n  the in\ tant  caw there is c~ idence  tending to show that  the ramp 
was placed for the purpose of affording an entry for rcliicles into the 
adjacent property. If  it  were so placed by a third party, the liability 
of t l ~  city, if any, n.odt1 be only seconda~,y. The cit<y's fault, if any, 
n-auld not be in the placing of the ramp, but in the failure to exercise 
its duty to keep the street in a reasonably fafe conditioii. 

Tested hy theqe principles, the evitlence is sufficient to take each case 
to t l i ~  jury on the issue of actionable ncgligcncc. I ts  probative force 
is a question for the jury. 

(2'1 On the second qucstion a nonsuit may not be granted unless "it 
clearly appears from the evidmce that  the in jury  coinplaiilcd of was 
independently and proximately produced by the ~vrongf~ l l  act, ncglect, or 
dcfanlt of an  outside agency or responsible third person," S t a c y ,  C. J., 
in S n z i f h  1 % .  S i n k ,  supra ,  and cases cited. P o w e r s  L-. S t e r n b e r g ,  an te ,  41. 
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I n  the present case there is evidence tending to show tha t :  ,It the 
point of the accident the street is straight, level and from twenty-five 
to thir ty feet wide from curb to curb. The ramp extends less than two 
feet from the west curb. At  the time of the accident, there were no 
other vehicles on the street. Applying the above principle, if, under 
these circumstances and the conditions surrounding the ramp, the plain- 
tiff E. J. Ferguson, J r . ,  saw, or by the exercise of reasonable care could 
have seen the ramp in time to have averted the accident, and the acci- 
dent followed as a result of his failure so to do, the plaintiff E. J. Fergu- 
son, J r . ,  would be guilty of such negligence as would insulate any negli- 
gence of the defendant in permitting the ramp to remain on the street 
unguarded, and the defendant would be relieved of liability to both plain- 
tiff E. J. Ferguson, J r . ,  the driver of the car, and the plaintiff 
Wanda Ferguson, the guest. On  the evidence shown on this appeal, this 
is a question for the jury. 

(3)  I n  the exercise of due care a trareler in the absence of knowledge 
to the contrary has the right to act on the assumption that  the street is 
in a reasonably safe condition for travel. Seal  v. Xarion, supra; Bell 
v. Raleigh, 212 N .  C., 518, 193 S. E., 712. 

Nevertheless, a person traveling on a street is required in the exercise 
of due care to use his faculties to discover and aroid dangerous defects 
and obstructions, the care required being commensurate with the danger 
or appearance thereof. Rollins v. Vinsfon-Salem, 176 S. C., 411, 97 
S. E., 211; Russell v. JIonroe, 116 N. C., 720, 21 S. E., 550, and he is 
guilty of contributory negligence if by reason of his failure to exercise 
such care he fails to discover and avoid a defect or obstruction which is 
visible and obvious. Pinnix v. Durham, 130 N .  C., 360, 41 S. E., 932. 

"The burden of showing contributory negligence is on the defendant, 
and motion for nonsuit may nerer be allowed on such an  issue where 
the controlling and pertinent facts are in dispute, nor where opposing 
inferences are permissible from plaintiff's proof." Hoke, J., in Baf f l e  
c. Clea i -P ,  179 S. C., 112, 101 S. E., 555; Williams 1 % .  Express Co., 198 
N .  C., 193, 151 S. E., 197; Smith 1;. Sink, supric. 

I n  Lumber Co. v. Perry, 212 K. C., 713, Connor, J., said:  "Notwith- 
standing apparent inconsistencies and even contradictions in the evidence 
for the plaintiff, when the evidence in any aspect is sufficient to support 
the contentioi~s of the plaintiff, it should ordinarily be submitted to the 
jury, and in such case it is error to dismiss the action by judgment as of 
nonsuit on motion of defendant." 

There is conflict of evidence presented on this appeal on the question 
of the alleged negligence of the plaintiff E. J. Ferguson, J r .  H e  testifies 
that the ramp was of the same color as that  portion of the street on 
which it rested, and for that  reason the ramp could not be seen, though 
the lights of his autonlobile were "all right." On the other hand, there 
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is testimony tending to shon- t h a t  the r a m p  h a d  been sfBen regular ly by  
one walking along the  sidenalk. Then,  too, the  photograph introduced 
to illustrate tlic tcstiniony tends to show aq n pl~ys ica l  f m t  t h a t  the r a m p  
is  1)laiilly ~ i b i b l c .  I f ,  a t  the  t ime of the accident, ~ v h i l e  operat ing his  
automobile nit11 the lights on i t  in good condition, tlic plaintiff E. J. 
Fcrguioll,  J r . ,  ill the excrci-e of due carp, conqidering the  time, place, 
colitlition of traffic upon the ,treet, and  thP  location and   surrounding^ 
of tlic ramp,  saw or  1,- tlle cscrcisc of o rd inary  care could h a r e  seen 
thc rainp i n  t ime to a \ e r t  the  collision, and  as a prosirnatc result of his  
failure, to ere the  r a m p  the  accitlent follon-etl, he would Ile gui l ty  of such 
negligellce as  noul t l  ba r  hiq wcorery.  T I ~ r g h c s  c. L u f h c r ,  189 N. C., 
8.21, 1% S. E., 1 4 5 ;  l l 'r \ fon r .  I?. R., 194  N. C., 210, 130 S. E., 337;  
D t r r i s  2.. .Jefmy, 197 x. C., 712, 130 S. E., -1';s; T l ' i l l i ( r n z s  1.. E.zprc.\\ ( '0 . .  
S I I ~ T ~ ? :  S ] ~ e n s  L).  (~r . re?rsboro ,  slrpro; Lce 1 % .  R. R., 213 1. C., 340, 193  
S. E., 305. 

Wit11 respect to  the iicgligcnce of the plaintiff, more t h a n  one inference 
m a y  he d r a n n  f r o m  the e ~ i d c n c e  adtlnccd. T h i s  pretcnts a question 
f o r  the  jury. 

T h e  judgment helov is 
Rerersed. 

SEIJVELL, J., took n o  p a r t  i n  the  consideration or  deciiiion of this case. 

TVACIIOVIA BASK S- TRUST COJIPAST, ESECLTOR OF TI IE  TAST WILL  AS^ 

T P S T A ~ ~ E N T  O F  R. 1,. LAJIBETH, r. ESTIIER D. LA;\IB&TH, CAROLEEX 
LAtJIBETH IiEITI-I, HAILRT LEE LAJLBETH, ROSE LARLBETH 
FIiOERIKE, m n  HARRY LZIGH DERBY 111. D E P E N ~ E U  HFREIX BY 111s 
G I - i i m a  ,ID J,ITE\I : CAROL KEITH, HARRY LEE LAMBETH, JR., 
ROIIERT LEE LAJIRETH, JIISOR~. 4S1) ,\SY \SD ALL PERSONS KOW IN 

BEISG A S D  UNBORN PERSONS \\'I10 -IRE OR ~ I A Y  BECOVE C'OSTINGEKT BESE- 
F I ( U R 1 E S  U\I)ER TIIE WILL OF R 1,. LAAIBETH, DE(>EISED, I)EFEUDEI) 
HEREIT BY T~~~~ G U ~ R I ) I A S  ,ID ];ITI. \I. 

(Filed 26 May, 1938.) 

1. Executors and  Administrators § 21: Declaratory Judgnlcnt Act 2a- 

An executor and trustee may institute an action in t l ~ e  Superior Court 
to obtain the adrice of the conrt as  to whether inherit:~nce tases should 
be paid from the corpus of the estate or deducted from annuities provided 
for iu thc will, ;111d \rich action rli:iy Iw nl:iint:~in(~(l ~uitler the I)rclarntory 
Judgment Act, ch. 105, sec. 3, Public L a n s  of 1931. 
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TRCST Co. C. L A ~ B E T I I .  

2. Taxation Z&mder facts of this case, inheritance taxes held properly 
cliaiypXl against corpus rather than against annuities to beneficiaries. 

The will in question trarrsferrcd the cntirc estate, with the exception of 
certain small bequests to designatecl pcrsons. to the executor and trustee, 
with prorision that tlie income tllcrefrom be paid to testator's wife and 
children and grandcllild, respectively. in designated ratio. ~ ~ i t h  fnrthcr 
provision that upon the death of the grni~dchild or miy one of the chil- 
dren, his annuity should be paid to his surviving bodily heirs, and upon 
the death of bodily heirs of the first alilinitants, the estate shouId be 
divided in accordance with the laws of the State. H c l d :  The inheritance 
taxes due the State s110uld be paid from the c o r p ~ t s  of the trust estate, 
\I-itliout adjustment between the namctl aimuitmits and tlie suecessi~e cow 
tingent minuitants and the contingellt takers of tlie corpzls of the cstote. 

APPLAL by defendants from JIill, Specirrl J n d g e ,  at  21 Februhry, 1036, 
C i ~ i l  Term. of GUILFORD. Affirmed. 

Paragraph 5 of the complaint of plaintiff is as follows: 
" 5 .  That  in said  ill, to which reference is hereby specifically had, 

the said R. L. Lambeth directed the plaintiff, his esecutor and trustee, 
as follows: (Paragraph 2 of I tem 3 of said 15-ill.) 

" 'To pay out of the net income of my  estate $400.00 per month to my 
wife, Essie D. Lambeth; $200.00 per month to nly daughter Caroleen 
Lambeth Kei th ;  $200.00 per nionth to my son I l a r ry  Lee Lambeth; 
$100.00 per month to my daughter Rose Lambeth Froemke, and $100.00 
per month to my grandson Har ry  Leigh Derby, 111, and a t  the end of 
the first calendar year after my death, in addition to the above, to pay 
over out of the net income of my estate one-fourth of the remainder of 
said net income to my wife, Essie D. Lambeth, one-fourth to my daugh- 
ter Caroleen Lambeth Kei th ;  one-fourth to my ion, I I a r ry  Lee Lam- 
betll; one-eighth to my daughter Rose Lanlbeth Froemke, and one-eighth 
to her son, my  grandson, H a r r y  Leigh Derby, 111. Thereafter, the 
same procedure shall be f o l l o ~ v d  as to monthly income to be paid and 
annual distribution to be made during the natural life of each of the 
said beneficiaries. 

'' ' ( a )  I n  the event of the death of my wife, Essie D. Lambeth, the 
monthly income to her hereinbefore proricled shall cease, and the income 
which would hare  been uaid to her if she had lived shall be diridecl into 
three parts, one-third to be added to the inconle of Caroleen Lambeth 
Kei th ;  one-third to be added to the income of I I a r ry  Lee Lambeth; and 
one-third to be divided into two equal parts, one-half of the same, that  
is, one-sixth of the whole, to be added to the income of Rose Lambeth 
Froemke, and one-sixth of the whole to be added to the income of I Iar ry  
Leigh Derby, 111, and a t  the end of each calendar year the same distribu- 
tion made as to the additional net income as hereinabove provided. 

" ' ( b )  I n  the evcnt of the death of Caroleen Lambeth Keith, the 
monthly income and the annual distribution of income shall be continued 
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for the benefit of and be paid to her bodily heirs during the life or lives 
of her bodily heirs in being a t  the time of her dcath, and to continue 
during the life or lives of saitl bodily heirs. I n  the evmt  of the death 
of all of her bodily heirs, then t l l ~  said income and truqt herein created 
for their benefit shall be and become a part  of nly estate and distributed 
in ziccordance with the l a w  of the State of Xorth Carolina. 

'' ( ( I - )  I n  the erent of tlie drat11 of Har ry  Lee Larnbeth, the monthly 
income and the annual distribution of iricomc shall be continned for the 
benefit of and be paid to his bodily heirs during the life or lives of his 
bodily hcirs in being at the t imr of liis death, and to aontinue during 
the life or lires of said bodily heir.. I n  the event of t l l ~  death of all of 
his bodily heirs, then the said income and trust herein created for their 
benefit s l~hl l  be and become a part  of my estate and distributed in accord- 
ance with the laws of the State of Korth Carolina. 

" '((1) I n  the erent of the death of Rose Lari~beth Froemlie tlie monthly 
incolilc and the annual distribution of income shall be continued for the 
ben~fit  of and be paid to her bodily heirs during the life or lives of her 
bodily heirs in being at the time of her death, and to (continue during 
the life or lives of said bodily heirs. I n  the erent of he deatli of all 
of her bodily heirs, then the saitl income and trust hwein created for 
their benefit will be and become a par t  of my estate and distributed in 
accordaiice with the l ans  of the State of North Carolina. 

" ' ( P )  111 the wen t  of the death of l l a r r y  Leigh Ilcrby, 111, the 
monthly income and the annual distribution of inconie shall be continued 
for thc benefit of arid be paid to his mother. Rose Lambeth Froemkc, if 
living, during the remainder of her life, and then, a t  her death, to the 
bodily heirs of the wid  Henry  Leigh Derby, 111, during the life or lires 
of his bodily heirs in being a t  tlie time of the deatli of the said Rose 
Lambeth Froemlie, and to continue during tlie life or l iws  of said bodily 
heirs. I n  the event that  the said Rose Lambeth Froenlke shall hare  
predeceased the said H a r r y  Leigh Derby, I [I, and he not living a t  the 
time of the death of tlie said H a r r y  Leigh Derby, 111, tl en, in the event 
of tlie death of the said H a r r y  Leigh Ik rby ,  111, the monthly income 
and tlie annual distribution of income shall be colitinuetl for the benefit 
of and be paid to liis bodily heirs during the l ifr  or lires of liis bodily 
heirs in being a t  the time of his death, and to continue during the life or 
lives of said bodily heirs. I n  the event of the death of :dl of his bodily 
heirs, then the said income shall be and become a part of my estate and 
distributed in accordance with the laws of tlw State of North Carolina.' " 

Upon hearing of the cause the court below rendered the following 
judgment : 

"This cause coming on to be heard before the Honorable Frank S. 
Hill,  Judge holding the 21 February, 1938, Term of the Superior Court 
of Guilford County, and being heard, and it appearing t's the court that  
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suinmol~s in this cause was duly issued and duly served according to law, 
and that R. L. Lambeth, deceased, late of Guilford County, North Caro- 
lina, left a last will and testament which was duly admitted to probate 
and duly recorded in the office of the clerk of the Superior Court of 
Guilford County, and that  said will contained the provisions as set forth 
in paragraph 5 of the complaint filed in this cause ( the entire ~ i i l l  being 
as set forth in Exhibit 'A' attached to the complaint), and it further 
appearing that  this action has been brought for the purpose of directing 
and protecting the executor of said last will and testament in connection 
with the payment of inheritance taxes to the State of North Carolina 
upon said estate, and it further appearing that  all parties interested are 
properly before this court ;  i t  is, therefore : 

"Considered, ordered and decreed that  MTachovia Bank & Trust Com- 
pany, as executor of the estate of the said R. L. Larnbeth, deceased, be 
and i t  is hereby authorized and directed to pay the inheritance taxes 
upon said estate out of the corpus  of said estate, without any adjustment 
as between the named beneficiaries entitled to receive specified payments 
of income during their natural lives a i d  the contingent beneficiaries 
entitled to receive income and/or portions of the corpus  of the estate, 
in accordance wit11 the terms and provisions of the said last will and 
testament, by reason of said payment of said inheritance taxes. 

" I t  is further ordered that the costs of this action be taxed against 
Wachovia Bank & Trust Company, executor of the estnte of R. I;. Lam- 
beth, deceased, to be paid as such executor out of the funds of said 
estate. F rank  S. Hill,  Special Judge Presiding." 

TThereupon, the defendants Carol Keith, H a r r y  Lee Lambeth, J r . ,  
Robert Lee Lambeth, minors, and any and all persons now in being 
and unborn persons who are or may become contingent beneficiaries 
under the will of R. L. Lambeth, deceased, defended by their guardian 
ad l i t em,  Franklin S .  Clark, objected and assigned error to the signing 
of the judgment and appealed to the Supreme Court. 

Smith, W h a r t o n  d H u d g i n s  for p l a i n t i f .  
F r a n k l i n  S. Clark  for defendants .  

CLARKSOP;, J. The question inrclved: Where a testator devises his 
estate in trust for the net income thereof to be paid to certain named 
beneficiaries for life, such income payments to be continued to be paid 
to the bodily heirs of said named beneficiaries during their lives, and 
thereafter ultimately for the corpus  of the estate to be distributed in 
accordance with the l a m  of the State of S o r t h  Carolina, should the 
inheritance taxes presently due the State of S o r t h  Carolina, be paid out 
of the corpus  of the estate, without any adjustment as between the named 
beneficiaries entitled to r e e e i ~ e  said income during their natural lives 
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and tlie contingent beneficiaries ciititled to receive incoine a n d / o r  por- 
tioils of the  e.tate i n  tlic ultiniate clistribntion of the salrle? Tiye t h i n k  
tlie inllcritalice tases  slionld be paid out of tlw c o r p s  of 'he ebtatc, under  
the facts  i n  this ca,e. 

111 -1~ounttrrn l'rrrl, I t ~ c f ~ l ~ r t c  v. L o r ! / / ,  19s S. C.. 642 (643) ,  c i t ing 
autlioritics, i t  is said : " I t  ii ue l l  scttlctl t h a t  a n  csccntor 11l)o11 n h o m  
the v i l l  casts the performance of n d u t y  may,  wlien 11c n w l s  ini t ruct ion,  
br ing x w i t  in i q n i t ~  to  ol)tain a c o n \ t n ~ c t i o n  of the  d l  " Iir re E \ l t i f e  
o f  Jllnzclle, ccitfc, 367 (368) .  

Plaintiff f ~ w t h c r  liar tlie r ight  to l i l a in ta~ i l  this action ulitler cliapter 
102, SIT. 3, l 'ublic L a u s  of 1931, k n o n n  as  tlie ( T n i f c  r m  Dec1:iratory 
J ~ i t l g i ~ i t w t  Act." J1)out~ / r ( , ( ~  I . 1?0~1rlf r( C, atztc, 25%. 

'I'llc cstntc of I. L. I,:inibctli, n h o  died te i ta te  on or about 19  1)eccm- 
l m .  l! )SG,  \\:IS (.,timated t o  be n ortli $1,000,000. I I e  bcquc:rthcd to his  
I\ ife. E..ic D. Lanll)ctli, a f e v  niilior i tem< of lwrsonal prol)ci.t>, and  
tllcli tlcrised and ljcciueatlied his cnt i re  citntc, with this  digl i t  esccl)tion, 
to the Wachoria  I h n k  & C-rust ( 'onil)aily ill t rust ,  to  be hcltl, ple.cr7 ed 
:inti m a n a g d  for  a long period of year., and  to pay  the  il come tl~erefrolil  
to hi- n if(, a i ~ d  clliltlrcn, including oiie grandchild nliicli  he li:~d adopted, 
the  snit1 inrome of' said estate a f te r  t h e  dea th  of t1io.e n a ~ n c d  beneficiaries 
to IE cwntiiil~ed to be paid to  the  bodily liciri  of his said cliiltlreil. and 
aftcsr 111c dent11 of surli  bodily lieirq, t o r  tlic c,tate then to bc tliritled 
ill : i iwrdnnrc  with the  lams of the S ta te  of X o r t h  Calol in:~.  I t  is t o  
1)e n o t l ~ l  t h a t  tlicre u a s  a p r e s i l t  t r an i fe r  of tlie t i i t i re  cstate. nit11 the 

authorize and  direct the inhcri tanct  taseq t u  be paid 01 t of the cor1111c 
of the cstatc without  a n y  apport ionment  or 1,i.oration ag:rinst the  estates 
of t h e  named Irenefici:rrics f o r  life." \Ye cannot 50 1 old, col i ,~truing 
the \ \ i l l  a i  a nliolc and  parngral)li  2 of i t m l  3 of qaic n i l l  abore set 
for th.  T h e  dcfc~idanta l iare  ail able and  c:1rt41illy l ) ~ q ~ ~ r e d  b r i ~ f  ant1 
tlie reasoning is persnasire, though not conrincing. 

I t  ih contended by plaintiff "Tha t  the  n i l l  of the ti,stator shoulil be 
carried out, and  t h a t  the payments  ns  ilidicated by h i m  diould be made  
witliout a n y  deductions, and  i n  order  to  ca r ry  out the wil of the testator, 
the cscmltor ~ l i o u l d  be permitted to  sell a p o r t i o i ~  of the  corpus  of the 
(,state to  p a y  the t a x  and contilillc tlic sliecified p a y n ~ m t s t o  the l ~ c ~ i e -  
ficiarics ni t l iout  regard to  the payment  of the t ax  and  ~ i t l i o u t  any  de- 
ductions ~vliatsocvcr f rom the  payments  to  be made  to said beneficiaries." 
F r o m  the  s tatutes  arid will v e  th ink  this  contention of pip intiff correct. 

T h e  case of S. c. Br inger s ,  1 6 1  N .  C.,  246, is i n  m a n y  respects s imilar  
to the present action. 
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T11 the  opinion i n  1T7ellvzan r .  C ' lece lnnd  T r u s t  Co. (107 Ohio, 267) ,  
140 h'. E., 104, colistruing a s imilar  n-ill and  statute, is the following 
( a t  11. 108)  : " I t  TI-ould seem, therefore, t h a t  other  courts having uiider 
consideration inheritance tax  statutes s imilar  to  ours h a r e  been able to  
interpret  the indefinite and  seemingly irreconcilable provisions thereof 
to clearly authorize the payment  of the inheri tance t a s  by the executor 
or trustee out of tlie corplts  of the estate, and that .  i n  the absence of 
a n y  provision of tlie will. o r  of the  t rust  agreement, requir ing tlle rcim- 
bursing of the pr incipal  f r o m  iiicomc, 110 such reimbursement can  be 
required by tlie executor or trustee, the  theory being, i n  cases such as  
the one here under  consideration, v h e r e  tlle beneficiaries generally 
dur ing  the life of the t rust  receire tlie income i n  succession, t h a t  as  
between thein the  reduction of the pr incipal  will proportionately reduce 
the income to each beneficiary i n  succession, and  tha t  as  to the r e n ~ a i n -  
dermal1 i t  was the intention t h a t  his estate should come to h im dimin-  
ished by the  amount  of the  inheri tance tax." In re l ' r a c j j  e t  0 7 .  (179 
N. Y., 501) )  7 2  S. E., 510;  In re  D i e h l  (88  S. J .  Eq., 310),  102 Atl., 
738. 

MTe th ink  the position here taken is the logical, common-sense ~ i e n , .  
T h e  judgment of the  court below is 

Affirmed. 

JOIIS  C. STRICKL,lh'D, ~ l l 3 f I ~ I ~ r R . 4 ~ 0 ~  O F  THE ESTATE O F  FASh'T ED- 
WARDS, DECEASED, 7.. EJIJIA EDWARDS JOHXSOS, FRED G. ED- 
WARDS. LUSER SELSOS, JIATTIE WILLIAMS, FREXOXT ED- 
TT'.iRDS, JIART BARKER, WILLIE EDWARDS, LILLIAN G. ED- 
\T',iRDS. 31aiRGUERITE EDWA\RDS XELT'IK. 31. 1,. EDWLIRDS, TI<., 
A J I ~ s o n .  SdEAH LEE EDWARDS, A JIIXOR, GLESN TT'. EDWARDS, A 

JIISOR, FLORENCE HUFFISES,  S. L. COCI<MAX, TIIELMA RICI1ARD- 
SOX ASD ERSEST COCIiJIAS, a s o  S. F. EIUFFISES, ~ ~ ~ \ ~ I S I S T R ~ T O R  

c. T. a. OF TIIE E S ~ A T E  OF G. P. EDVARDS, DECEASED. 

(Filed 26 May, 193%) 

1. Wills § 33a- 
A11 unrestricted devise of real estate passes the fee, but a general devise 

of realty does not pnss the fee when it  clearly appears from the language 
of the will that the testator intended to convey an estate of less dignity. 
C. S., 4162. 

2. Same-Will in this case held to devise life estate to widow with re- 
mainder over to testator's children bx his first wife. 

I t  appeared that  testator was twice married, and left his second wife, 
cliildrei~ by his first wife and one child by his second wife him surviving. 
The will b ~ -  general devise left his realty to his second wife, "in lieu of 
her dower," then his personalty to his daughter by his second wife, nnd 
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thrn prorided that upon the death of his second wife "that all of her 
property be sold and the proceecls to be dirided betwecn" the children by 
his first wife, nnming them. Held:  Taking the setting of the parties and 
colstruing the will as a whole, it  plainly appears that testator did not 
intend to derise the fee in the realty to his second wife, a?d she is entitled 
only to a life estate in the realty with rcm:linder over to his children by 
his first wife. C. S., 41G2. 

UARKIIILL. J., dissenting. 
SCHESCI~, J., concurs in dissent. 

APPEAL by plaintiff from I l n r d i n g ,  J., a t  30 August, 1937, Term, of 
GUILFOI<D. Affirmed. 

This is a civil action brought by under the Sor th  Carolina 
Uniform Declaratory Judgment , k t  for a construction of the will of 
G. l'. Edn-ards, deceased. 

G. 1'. Edwards died leaving a last will and testameill, probated and 
recorded in the ofice of the clerk of the Superior Court of Guilford 
County, in Will Book J, page 292, as follom : "It  is my will that my  
funeral s l~al l  he conducted without ostentation, and the expenses thereof 
together with all rny just debts be fully paid. I give, devise and be- 
queath to lily belored ~ ~ i f e ,  Fanny  Edmard,~ ,  in lieu of her dower my  
two lots on cornrr of North Elm Street and Carolina Ave., Xos. 
I give and devise to my daughter, Emma Edwards, all my personal 
property. I t  is my will that  a t  Fanny  Edwards7 death that  all of her 
property be sold and the proceeds to be divided between Luncr Nelson, 
Mattie Williams, Fremont Edwards, Mary Barker, Luther Edwards, 
Florence IIufines and Laney Coekman, heirs. Emma Edwards with 
all personal property. Fred G. Edwards to share in the proceeds one 
five dollars. G. P. Edwards. (Witnesses) J. E. Smith, J. L. Jones, 
H. 13. Ritter." Proved and probated: 23 August, 1924. 

The above mill was properly before the court for a construction 
thereof, and no question of service of process is raised l ~ y  this appeal;  
and all interested persons mere made parties to the action. 

N o  other evidence was offered by the plaintiff or the defendant, there 
being nothing but a question of law to decide. After conclusion of 
argument of counsel for both parties, plaintiff tendered judgment in  his 
favor as set out in the record. The court declined to render judgment 
for the plaintiff. Judgment was rendered for the named defendants, as 
set out in the record, as follows: 

'(This muse coming on to be heard and being heard before the under- 
signed judge, presiding over Guilford Superior Court, 10 September, 
1937, for a construction of the will of G. P. Edwards, deceased, and a 
declaration of rights thereunder; and, after argument of counsel for 
plaintiff and defendants, the court being of the opinion that  the testator, 
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G. P. Edviayds, devised a life estate to Fanny Edwards in the t ~ v o  lots on 
the corner of North Elnl  Street and Carolina Avenue; and that the 
remai~ltler in said lot.. was vested in  the followir~g persons : Luner Selson, 
Mattie Williamq, Fremont Edwards, N a r y  Barker, Luther Edwards, 
La~vrence Huffines and the heirs of Laney Cockman upon the d m t h  of 
the said Fanny  Edwards. 

"Now, therefore. it is ordered, adjudged and decreed that  Fanny 
Edwards mas devised a life estate in the two lots on the corner of Korth 
Elm Street and Carolina Avenue by the terms of the d l  of G. P. 
Edwards, deceased, as the same is recorded and probated in the office of 
the clerk of the Superior Court of Guilford County in gri l l  Book J ,  
page 293; and that  the remainder in the said lots was rested in Lu?ler 
Selson, Rfattie Williams, Fremont Edwards, Mary Barker, Luther 
Edxvards, Florence Huffines and the heirs of Laneg Cockrnan upon the 
death of Fanny  E d ~ m r d s .  

" I t  is further ordered, adjudged and decreed that  the rents heretofore 
collected and now held by S. F. Huffines, administrator e.  I. a.  of the 
estate of G. P. E d ~ a r d s  since the death of Fanny Etl~vards be paid in 
per  s t i r p e s  shares to the heirs of G. P. Edwards as set forth in the pre- 
ceding paragraph of this order or their heirs or personal representatives. 

"I t  is further ordered, adjudged and decreed that  the cost of this 
action be taxed against the plaintiff and that  the defendants and each of 
them go without day. 

This 21 September, 1937. Wix. F. HARDIXG, 
Judge Presiding." 

The plaintiff excepted, assigned error and appealed to the Supreme 
Court on the ground: "(1) To the action of the court in failing to 
render judgnlent for the plaintiff as tendered; (2 )  to the action of the 
court in rendering judgment for the defendant, as appears of record." 

H .  R. S t a n l e y  f o r  p l r r i n i i f .  
A. S f n c e y  C r i f o r d ,  Bnrney  S T r .  I l 'nlker,  a n d  Chns. T .  I I a g a n ,  J r . ,  for 

d ~ f e n d a n f s .  

CLARKSOX, J. This case presents but one question: Did the testator, 
G. P. Edwards, by his will, intend to convey a fee simple estate in his 
land to his second wife, Fanny  Edwards, or did he intend to conrey 
only a life estate? 

The setting: (Admitted on argument and brief.) G. P. Edwards 
by his first wife had certain children, named in the latter part  of his 
will. By his second wife, Fanny Edwards, he had a daughter, Emma 
Edwards. There is no question about his personal property-he left i t  
all to his daughter, Emma Edwards. 



S. C. Code. 1935 (Micllie), section 4162, is as fo l lom:  ' T h e n  real 
estate cllall be d e ~ i s e d  to any person, the bame shall he held and con- 
strued to he a devise in fee simple, unless such devise ,hall, in plain and 
es13re.q n ordq, sllon, or it shall be plainly intended hy the xvill. or some 
part thcreof, that  the te5tator intended to conrey ail estate of less 
dignity." 

Thc uniforni holding? since the paisage of this sectic~n has heen that  
an unrestricted devise of real &ate passrs in fee. 

I n  -11~ I ~ 3 c r  i s .  J I c I i i n n r ! ~ ,  194 S. C'., 393 (396), vi t i l~g numerous 
autl iori t ie~,  it is haid : "Severtheless, it  is gcrncrally concded that  i n  the 
construction of a nil1 the cardinal purpose is to asccrtai 1 and give effect 
to  the intention of the testator-not the in tmt ioa  that  niay h a w  existed 
in hii: mind, if a t  rariance wit11 the obvious meaning of the words used, 
hut that  n h i c l ~  is e sp re \~ed  by the language he has crnployed. The 
q~~cqtioll  is not nl iat  the te-tator illtentled to cspre-s hut r l iat  he actually 
csprc.scd in his -\\ill, nllen all its proJisions are considered and con- 
striled in their entirety." 

I n  Jlurrguuz 1 % .  l ' r u s f  C'o., 195 S. C., 469 (-kil), ii is said:  "The 
primary p~xpo.e of construing a will is to ascertain and give effect to 
the intention of the maker. The intention of the maker must he ascer- 
tailled from the n hole instrument." 

TYe think the language of the present will comes within the excep- 
tion of s ~ c t i o n  4162, s ~ ( p r u ,  wllich reads as Eollons: "Unless such devise 
shall, in plain and express n ords. slio~r. or it shall be plainly intended 
by thc, will, or some part  thereof, that  the testator intended to convey 
an  estate of less dignity." 

Taking thc setting of the parties and construing the will as a whole, 
we think the widow was devised a life estate in the two lots and that  the 
remainder was vested in Lulier Selson, hlattie Williams, Fremont Ed-  
wards, N a r y  Barker, Luther Ed\\-ards, Florence Huffinzs and the heirs 
of Laney Cockman upon the death of Fanny  Edwards. 

The principle set forth in the case of Hnnzpton I ! .  Tl 'cs f ,  212 N .  C., 
315, is similar to that  in the present action. 

F o r  the reasons given, the judgment of the court belov- is 
Affi rnied. 

BARSHILL, J., dissenting: I t  does not appear either from the will or 
the record that  G. P. Edwards was married twice or that  he had children 
by his first wife, now deceased, or that  Fanny Edwar~ i s  is his second 
wife. This is asserted in appellees' brief. The only evidence offered 
was the will and we are called upon to interpret that  instrument to 
determine whether Fanny Edwards, by its terms, was devised a fee 
simple estate i n  the two lots nientioned in the will. 
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T h e  devise of the real  estate to  F a n n y  E d x a i d s  i q  general i n  ternis 
and our  statute, C. S., 4162, conler ts  the  gif t  into a fee estate. I n  m y  
opinion, the  devise does not i n  plain and  espress words show a n  intent  
to  l imit  this estate and there is no language i n  the  n i l l  plainly indicat- 
ing tha t  the testator intended to conrey a n  estate of less dignity. T h e  
original devise, s tanding alone, being sufficient to  convey a fee d a t e  
under  our  s tatute  and decisions, a cltbsequent clausc i n  the Trill. express- 
ing a direction f o r  its disl)osition af ter  the death of the  devisee, will not 
defeat the devise, nor liniit  i t  to  a life estate. T h i i  has  heen the con- 
sistent holding of this Court.  G'rifii~l t*. C ' o u l m ~ n d c r ,  163  S. C'.. 230, 
79 S. E., 499;  Dutlicl  1 % .  B(ca,c, 193 S. C.. 294, 136 S. E., 733 : Lincjbcrgcr 
c. P h i l l i p s ,  1 9 s  S.  C., 661. 153 S. E., 1 1 s ;  R o n u r  1 % .  robin sot^, 189 
X. C., 62S, 127 S. E., 626;  XcD(cnze1 L.. J I c D a n i c l ,  55 1. C., 353;  B a r c o  
r .  O w e n s ,  212 S. C., 30. 

T h e  absolute devise is permitted to stand, n l d e  the  subsequent clause 
is generally rcgarded a, precatory only, I i rou 'n  r .  Lctc is ,  197 S.  C., 
704, 150 S. E., 3 2 s ;  T l ' c a ~ ~ c r  c. Iiirb71, 1SG X. C., 387, 119 S. E., 564;  
Bro0X.s r .  G r i f l t i ,  177 K. C., 7, 97 S. E., 730;  Bllla 2.. Bi l l s ,  SO In . ,  269 ;  
20 ,I. S. R.. 4 1 s ;  11 R. C. L., 476 ;  2 s  R. C. L., 243 ;  B a r c o  1 .  C)zc,c7ns, 
slcprcc. 

"The rule  is well settled tha t  i n  a nil1 no v o r d s  a r e  necessary to 
enlarge a n  estate ilericcd or 1,cqncfitlletl illto a n  abqolute fee. O n  the 
contrary. re i t ra in ing  espreqsioili must he 11qctl to confine the gif t  to the 
life of devisee or legatee." Tlinq the rule  lia- been stated frequently bx 
this Cour t  since I I o l f  1 % .  I l o l t ,  114 S. C., 241. 

Tlie only language ill the  will v hich could be consideretl as a t tempting 
to limit the fee tlerisetl to F a n n y  I.:tlwnrtlq iq the pro\ ision : ' 'It is 111y 
\I ill tliat a t  F a n n y  E d n  a d s '  deatli that  all  he r  property be sold and the 
p r ~ ~ c r ~ i l s  to  hc divided." etc. This  i)roriqion i n  itself recognizes tliat the  
property is hers. T h e  testator seek- to dispo*c of her  property-not his. 
T o  in?. thiq is not plain and espreqq \I ords clearly slioning a n  intent  to  
c o n w y  a n  estate to  F a n n y  Ecln-artlq 1e.s t h a n  a fee. T h e  doctrine of 
election i- not inr-olied ant1 it  docs not appear  whether under  this pro- 
7-isioii tllr te5tntor a t t empt i  to  d i r w t  tllc sale of property owled by 
F a n n y  Ed\ \  a rds  other t h a n  tha t  n liicli -he received under the TI ill. I t  
is simply a n  at tempt to  direct the d i ~ p o s i t i o n  of the fee derised to 
F a i i i i ~  Edvnrcls af ter  lier death. 

Tlie n ords ('in licu of don cr" contailled i n  the  derise to  Fan l ly  E d -  
n a r t l i  cannot poqqibly be con.truetl :IS trntling to  l imit  the fee. T h e  
major i ty  opinion does not a t tempt t17 $0 interliiet it. E v e r y  devise f rom 
a hnsbaiicl to liiq 71 i f?  iq ill lioll of don er n lictlier so cs11resw.l o r  not. 
r p o n  the death of the tcbtator tlic ~ i i t lou .  m u i t  clect n h e t h e r  qlle shall 
take under  the  n i l l  or under  the statute. I f  qlic accepts the tlerise in  
the will -lie thereby r e l i n q ~ ~ i i l i r s  her  d o w r .  I f  she dissents and :iecepts 
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her  d o n e r  interest t h e  devise inlmediatcly becomes inoperative. T h a t  
the tcstator stated i n  the will n ha t  the  law necessarily writes into i t  
cannot be held to be "plain and  express vords .  clearly showing a n  intent  
to  coar.cy a n  estate less t h a n  a fee," which the s tatute  iequires i n  order 
to  l imit  a g i f t  i n  general t ~ r i n s ,  whirl1 would otherwise convey a fee. 

TTe a re  not intcreqted i n  ally ~ ~ n r q r e s s e d  intention of the  testator, o r  
his  supposed purpose to  make  provision f o r  a n y  part icular  set of his  
children. TTe a re  only called upon to i n t c ~ p r e t  the  language actually 
used by h im i n  coilforinity vit11 our  s tatute  and  pertinent decisions. 
I n  my opinion there is n o  language i n  the  a i l 1  vh ic l l  can  be interpreted 
a s  clearly intending a purpose on the p a r t  of the test: tor  to  l imit  the 
estate conveyed to F:mny Etl~x-ards. I f  we a r e  to  follow the  s tatute  and  
the  former decisions of this  Cour t  which c.onstitute rules of property, 
the  judgment below should he rercrsed. 

SCHENCK, J., concurs i n  dissent. 

C. H. ALLES A N D  R. W. ALLEX T. THE ALLIE~\~ANIA FIRE INSURASCE 
COJIPAST. 

(Filed 25 May, 1938.) 

1. Courts 5 2a: Pleadings # 2%Amendment alleging affirmative equity 
beyond recorder's jurisdiction may not be allowed in Superior Court 
on  appeal. 

Tllc jurisdiction of the Superior Court on appeal from judgment of a 
recorder's court is derivative, and therefore, in an ac t i~m on contract in 
the concurrent original jurisdiction of both courts, an rmendment which 
sets up an affirmative equity over which thc recorder's court has no 
jurisdiction, may not be allowed in the Superior Court 11pon appeal. 

2. Courts § 7:  Equity § 3-Action for  reformation is  for  a n  affirmative 
equity beyond jurisdiction of t h e  recorder's court. 

JVhile a court without equitable jurisdiction may recognize a n  equitable 
dcfenso, it  has no jurisdiction to affirmatively administcx an equity, and 
in an :~ction on an insurance policy, a pleading which alleges that the 
namc of  nothe her ~ v a s  inadvertently left out of the application, and by 
m ~ i t ~ l a l  nlistake his interest was not included in the coverage of the 
p o l i c ~  with that of the named insured, and prays for reformation of the 
policy, sets 11y an nfflrmative rqnity beyond the jnrisdicti'~n of a recorder's 
co~ir t ,  and the contention that the reformation was merely a n  incidental 
question necessary to the determination of the rights of the parties under 
the insurance contrnct over 1vliic.11 the recorder's conrt has jurisdiction, is 
untenable. 

SEATVELL, J., took no part in the consideration or decision of this case. 
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APPEAL by defendant from Harris, .I., at Second October Term, 1937, 
of WAKE. 

Civil action to recover on hail insurance policy for damage to tobacco 
crop. 

This action was instituted in recorder's court of White Oak and 
Buckhorn Townships in Wake County. Plaintiffs filed complaint and 
allege in substance: That  in July,  1036, plaintiff C. H. Allen owned 
a farm in Buckhorn Township on which tlie plaintiff R. IT. ,Illen, as 
tenant, was cultirating twelve acres in tobacco; that  defendant, under 
policy of hail insurance dated 11 July,  1936, and delivered to plaintiffs, 
insured against loss or damage by hail to the tobacco growing on said 
twelre acres on the farm of C. 13. Allen, not to excccd $150 per acre, 
or total amount of $1,S00; that  on 13  July ,  1936, w l d e  the policy was 
in effect, said tobacco crop vias damaged; that the authorized adjuster 
and representative of defendant agreed that tlle percentage of such 
damage is $451.24; that notice was given and proof of loss furnished to 
defendant as required under the terms of the policy; and that  thereafter 
and on 30 September, 1936, defendant in letter to plaintiff, It. TT. 
Allen, in whose name the policy was issued, denied liability under tlie 
policy. 

Defendant filed answer denying the material allegations of the com- 
plaint, and avers in substance: That  the policy of insurance n a s  never 
in force; that  plaintiffs are not entitled to recover for that  in the appli- 
cation "R. IT. Allen claimed to have one hundred per cent in tn-elve 
acres of tobacco for insurance on which he made application, whereas 
in fact the said R .  W. Allen did not have t re lve  acres in tobacco, . . . 
but at most had only two acres"; that  this misrepresentation constitutes 
complete bar to recovery as provided in the application for the insurance 
executed by R. W. Allen; that  tlie damage to the tobacco v a s  done prior 
to the application for and issuance of policy of insurance; that C. H. 
Allen has no insurable interept whaterer under the policy and no right 
to recover thereunder. Defendant tenders return of premium paid. 

The cause was heard before judge of recorder's court, x h o  rendered 
judgment against defendant for amount claimed, with interest. Defend- 
ant appealed to Superior Court. -It Third June  Term, 1937, of Supe- 
rior Court plaintiffs moved before Spears, J., for permission to amend 
complaint to set out mistake in the policy. This motion was denied. 
Thereafter, a t  the Second October Term, 1937, and after a jury had 
been drawn and impaneled, plaintiffs again moved to amend the com- 
plaint to allege that it was tlle intention of the parties to include the 
name of C. H. Allen and his interest in tlie crop in the application and 
corerage of the policy, but that  by mutual miqtake and inadvertence of 
the defendant's agent only the name and interest of R. T. Allen were 
included, upon n.hich plaintiffs asked reformation of the policy contract 



and  renewed prayer  fo r  relief. A mistr ia l  v a s  ordered, and  by order 
tlie allirndiilent n-a, allonetl, f rom wliicli dr4elidant :~ppealcd to the  
S111)reirie Cour t  and  assigns error .  

WIA IWRXL, J. Tlic decisive cpei t ion ar is ing on this appeal  is : T h e r e  
a11 a p ~ ~ c a l  hag been t n k m  to the Superior  ('o1u.t f r o m  ,judgment of a 
speciallT crcnteil wcordcr's conrt  i n  action 011 contract (11 e r  which t h a t  
court h a t  c o n c u r l m t  original j u r i d i c t i o n  n i t l i  the Suljcmrior Conrt,  can  
the  Superior  Cour t  11emiit a n  a ~ n c n d n ~ e l i t  T O  thc cornlllaint which set5 
u p  a n  equitable cause of :tction f o r  the  refomlat ion o -  contract.  over 
n hicli the recorder's co1u.t ha5 110 j l l r i d i c t i o n ?  Tlie a n , n e r  is "So." 

T h e  recor t lc r '~  co11rt of TTllite O a k  and  J311chhorn To\\ l is l i ip ,  Y a k e  
County, created l),v ipccial act  of the  LegiJa tu lc .  Publ ic  L a n s  1917, 
cli. 252, as  alilmtlcd by Publ ic  L:r.ivs 1020, cli. 407, i, :I -onrt of linlited 
jnriitliction, both as  to terr i tory a i d  s u b l c c ~  rllattcr. T h e  original act, 
sec. 1 2 l  5, proviclcs i n  par t  tha t  tl ir  court ('4iall 1l:tvr concurrent original 
jurisdiction with the  S u p ~ r i o r  C'onrt i n  :111 c i ~ i l  action; ari,-ing out of 
contract n h r r e  tlic sum denialitled tlory not csceed the sum of $500 
. . ." I t  fur t l icr  1)1widcs,  v c .  14, that  "in all  c i \ i l  actions and  
mat tc i s  where tliii Conrt  1i:rs j u r i d i c t i o n  and  \ i h ~ r c  a justice of the  
peace ,lees not I l i ~ v ~  j u r i ~ d i c t i o ~ i ,  tlic 1il:rintifF i n  w c h   action^ ma>- br ing 
a n  original iui t ,  either 111 recorder'? court as p r c ~ c r i b e d  1)y this act o r  i n  
tlie 8npcr ior  Cour t  of T : ~ k e  Colmt,v. a t  his  t~lcction . . ." 

Tlie recordcr' i  court,  i n  tlie case I d o r e  uc. lint1 original co i~cur ren t  
jl~ristliction n it11 tlie Si~pc,~,io:. Cour t  of the crn1.e of action as  originally 
alleged. I h r - i n ?  l iem iii;titilt(d i n  the  m.ortlcr's comt .  the action is  
limited i n  i ts  stop \IF the ~ilriscliction nit11 n h i c h  that conrt  is clothed 
b- the  act4 of tlie Legi+lnturc creat ing i t .  "The l u l e  is wlierc there a r e  
court- of equal a11c1 concurrent j u r i d i c t i o n  tlie court  I)os,esm the case 
i n  w l ~ i c h  jurisdiction first xttnches." X e r r i l l  1 % .  LaX c 1 6  Ohio, 373, 
quotrd 11y l ' i ~ r rao t i .  P. . I . ,  i n  C'Ailrlc 1 % .  J l n r f i i l ,  60 N .  C., 126. T h i s  rule  
liaq bcrn : ~ p l ~ l i c d  i n  nllnicrous; Y R W S  i n  this   stat^. Tn rr L S I ~ l / ~ t ~ ~ k ,  74 
N .  ('., GO7 ; I l t r  i l i c  ood 1%. l l ( r i / i l  ootl. 70 X. C., 42 ; 8. 7.. l l ' i l l i f o rd ,  0 1  
1. ('., 5 % ;  IiTori/r I , .  n(lt11,. 1 2 1  K. c., 3-1-3, 28 8. E., 438;  ~1(rr)zble!j 
1 .  1 1 1  1 . C ,  1 ,  1 S. . 300. See, also, NcIntosl l ,  N o r t h  
Carol ina Yrac. & Proc..  p. G2. 
In 1\Irhitosh, S o r t h  ( 'arol ina P r a c .  Q Proc.,  11. G.5 ,  i t  is: said : "For al l  

courts established by special o r  geileral Ian., n h e t h r r  t h ~  j u r i d i c t i o n  is 
e s c l u 4 w  or  concurrent x i t h  tlie Snperior  Court,  tlie appellate jurisdic- 
tion lics i n  the Superior  ('onrt. xs the head of the  judicial qgstem below 
tllc S u p r c ~ i ~ e  Court." Ii'hyuc' 1 % .  L i p v o m b c ,  122 3. C.. 650, 29 S. E., 5 7 ;  
7 'ny lor  1 % .  . Joh )~cou ,  171 S. C'., 81, Sf S. E., 955. 
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The jurisdiction of the Superior Court on appeal is derirative only. 
B a r h a m  T .  P e r r y ,  205 S. C., 428, 171 S. E., 614; Dees c. Apple ,  207 
K. C., 763, 178 S. E., 557. 

"There is a general rule, frequently approved in our decisions, that  
if an  inferior court or tribunal has no jurisdiction of a cause, an appeal 
from its decision confers no jurisdiction upon the appellate court,'' 
Aclnms, ,I., in IInll c. d r t i s ,  136 N. C., 105, 118 S. E., 901, citing 
authorities. 

The recorder's court of White Oak and Buckhorn Townships, being 
without jurisdiction of matters in equity, is IT-ithout power to administer 
affirmatively an equity. Therefore, the complaint as amended states 
a canqe of action of which the recorder's court had no jurisdiction. 
The legal effect is the institution of a new action. Hence, the amend- 
mcnt was improperly allowed. C'npps 1 % .  Cnpps ,  E5 S. C., 408 ; ITnll 
L .  L L ~ f i s ,  S I I ~ I Y I ;  Perr:j c. Pul ley ,  206 S. C., 701, 175 S. E., 89. 

Plaintiff conte~ids that  the reformation of the contract of insurance 
is an  incidental question necessary to a proper determination of the 
princilxil matter of the action, and that, therefore, the recorder's court 
must necessarily hare  jurisdiction. H e  relies upon the case of L e r i n  
2'. Glrrh fe in ,  142 S. C., 482, 55 S. E., 371, and cases therein cited. 
These cases do not support the contention as applied to the question at 
hand. Ti1 Levin 1 % .  Glndsfein,  suprn,  the plaintiff sued in the justice of 
peace court on a judgment for $133 obtained in the State of Xaryland.  
The defendant set up  the defense that  the judgment was obtained by 
fraud. The Court said : "In view of the frequent decision4 of this 
Court, that while a justice's court has no jurisdiction to administer or 
enforce an  equitable cause of action, a defendant may interpose an 
equitable defense in that court. I n  Lzitt  T .  T h o m p s o n ,  87 S. C., 334, 
Rlrf%;n, J., speaking to the question, said:  '. . . And though it 
cannot affirmatively administer an  equity, it may so f a r  recognize it as to 
adnlit it  to be set u p  as a defense.'" Cheese Co. e. P i p k i n ,  155 N. C., 
394, 71 S. E., 442; Fertilizer 6'0. 1 % .  Bowen,  204 N. C., 375, 168 S. E., 
211. This is a clear statement of the extent to which the court ~vithout 
equitable jurisdiction may consider matters in equity. 

The act creating the recorder's court of White Oak and Buckhorn 
Townships provides no "system of appeals" to the Superior Court in 
cir i l  actions. (K. C. Constitution, Art. ITT, see. 12.) Hon-erer, 110 

question is raised as to the case being properly in the Superior Court on 
appeal, nhether by cerf iornri ,  or rccordari ( T n y l o r  T .  Johnson,  s ~ c p r a ) ,  
or otherwise. 

The order of the court below allowing the amendments affects a sub- 
stantial right of the defendant-and the same is 

Reversed. 

SEAWELL, J., took no part  in the consideration or decision of this case. 
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STATE v. BES SIJIS. 

(Filed 25 Jlay, 1038.) 

Indictment # #  2, 13-Denial of male defendant's motion t o  quash for  
t h a t  women were excluded from jury held not  prejudicial. 

The male defendant moved to quash the bill of indictmtlnt on the ground 
that it  was returned by a grand jury composed entirely of men and that  
women had been unlawfully escluded therefrom. Held.  There had been 
no discrimination against the class or sex to which defendmt belongs, and 
he could not have been prejudiced by the alleged discrimination, and 
thcrefore he may not raise the question of the qualifica ion of women to 
serve as  jurors or maintain that the proceeding constituted n riolation 
of the equal protection guaranteed by the Fourteenth Amendment of the 
Federal Constitution and by Art. I, sec. 17, of the State Constitution. 

Criminal Law # 41f-Testimony of defendant on cross-examination a s  
to  convictions for  gambling held some evidence of bad character. 

When defendant testifies in his own behalf, the State may impeach his 
c r d b i l i t y  by testimony of witnesses a s  to his general reputation, and by 
cross-examination of defendmlt, as  to specific acts, and such cross- 
csnmination is not limited to felonies or to crimes involving moral turpi- 
tude, but may include any acts tending to impeach h s character, and 
testimony of defendant on cross-esaminxtion that lie had been arrested 
for beating a ride on a freight train, and had been repeatedly convicted 
of gambling, constitutes some eridence of bad charactel which the court 
rimy properly bring to the jury's attention in charging it  as  to the credi- 
bility to be given defendant's testimony. 

Criminal Law !j 53cl- 
An instruction that "there was evidence tending to show that  he ( the 

defendant) is a man of bad character," said while s tat i rg the contentions 
of the State, cannot be held for error a s  a11 expression of opinion by the 
court on thc weight or credibility of the testimony in 1,iolation of C. S., 
564. 

Criminal Law § 5%- 
Evidence of good character of defendant on trial for murder is a 

subordinate and not a subs tan t i~~e  feature of the trial, and the failure of 
the court to refer thereto in the charge will not ordinarily be held for 
error in the absence of written request for such instruction. C. S., 563. 

Criminal Law !j 70- 
Assignments of error not d i w m e d  in appellant's hrief are  deemed 

al~andoned. Rule of Practice in the Suprerne Court. KO. 28. 

SEAWELL, J., took no part in the consideration or decision of this case. 

A \ ~ ~ ~ ~ . ~ ~  by the defendant f r o m  ITnrdirzq, .I., at  October Term, 1937, 
of G~ILFORD.  YO error .  
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There was evidence tending to show that  the defendant fatally shot 
the deceased after premeditation and deliberation. There was also 
evidence tending to show that  the defendant fired the fatal  shots in self- 
defense. The issue of the defendant's guilt was submitted to the jury 
under a charge wherein they were instructed that  they might return one 
of four verdicts: Guilty of murder in the first degree, guilty of murder 
in the second degree, guilty of manslaughter, or not guilty. 

The jury returned a verdict of guilty of murder in the first degree, 
and from judgment of death the defendant appealed, assigning errors. 

Attorney-General  H c N u l l a n  and Assis tant  At torneys-General  B r u t o n  
and W i l l i s  fo r  the  S ta te .  

H a r r y  Rockwel l  and S t e r n  & S t e r n  for de fendan t ,  appel lant .  

SCHEKCK, J. Exceptive assignments of error Nos. 1, 2 and 3 assail 
the court's action in overruling the defendant's motion made in apt  time 
to auash the bill of indictment for the reason that  women had been 
excfuded from the jury list. 

The court found as facts that  women were not placed upon the jury 
lists i n  Guilford County and that  women were systematically excluded 
from said lists, even though they may be of good moral character and of 
sufficient intelligence and may own both real and personal property in 
said county. 

The defendant states in his brief, "Whether this action ( the overruling 
of the motion to quash) was error raises two questions: (1) Whether 
women are qualified to serve as jurors? and (2)  Whether that  question 
can be raised by this defendant?" 

We will consider the second question first. The defendant is a male 
Derson. Therefore eren if it  b e  conceded that  there is a discrimination 
in the exclusion of women from the jury such discrimination could not 
have been against the class to which the defendant belongs, mhich, 
according to the weight of authorities, is a prerequisite to his right to 
raise the question of prejudice by discrimination. d person who is not 
included in the class against which there has been a discrimination 
cannot takc advantage of the discrimination by pleading that  the pro- 
ceeding constitutes a violation of the equal protection guaranteed by the 
Fourteenth Amendment of the Constitution of the United States, and by 
Article I, section 17, of the Constitution of North Carolina. I n  the 
case of X c K i n n e y  v. W y o m i n g ,  16 L. R. A., 710 (30 Pac., 293),  wherein 
the defendant, a male person placed on trial before a jury from which 
women had been excluded, sought to have the indictment quashed, the 
Court said:  ". . . the very idea of a jury is that  the body of men 
of whom i t  is composed are the peers or equals of the person whose rights 
i t  is selected or summoned to determine, and that  they must be of the 
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same legal s ta tus  i n  society as  t h a t  which he  holds. The  plaintiff i n  
e r ror  asserts a r ight  o r  privilege of having members of the opposite sex, 
as  well as  those of his own sex, to  determine his  rights,  7ccan.e t l ~ e y  a re  
unconstitutionally escluded f r o m  enjoying a r igh t  granted to  them, and 
not because anyone of his  oxvn sex is denied the  right.  I f  n o m e n  l i a re  u 

the r ight ,  if i t  iq a right,  to  sc r re  a. jurors, and  to 'asqist i n  the atlmin- 
is t rat ion of justice' thereby, i t  secms t h a t  no one hu t  a woman-one of 
the class o r  ses  nllose r ights  h a r e  been invadcd-can assert t h a t  right.  
I t  mus t  be demanded by one who has  been denied the equal protection of 
the l a r ,  and a cir-il o r  political r igh t  o r  privilege of xhicl l  she, i n  corn- 
moll with her  sex. has  bcen denrived. T h e  courts v i l l  not listen to  a n  
objection made  to the  constitutionalitg of a n  act by  a p a r t y  w h o v  r ights  
i t  does not affect, and  ]rho, therefore, has  n o  interest i n  defeating it .  
Coolcy, Const. Linl., 164." 

TThile i t  has  bcen held t h a t  members of the S e c r o  race nray success- 
ful ly  demand t h a t  they be not placed upon t r i a l  upon  a bill of indict- 
ment found hy  a j u r y  f rom nlliell S e g r o e i  had been esclucletl, A\-enl z.. 
D e l n ~ c v r c ,  26 L a v  Ed.,  567 (103 I-. S.. 370).  we apprrhcnd tha t  i t  wo11ld 
not be held t h a t  a member of the  ( 'm1ca4an race ccnld s~~ccess fu l ly  
more  to  have a n  indictment qna~hcc l  1)ecauic. of the  excli14on of S t ~ g r o e s  
fro111 tlie jury.  See also 8. z.. P C O ~ ~ C S ,  1 3 1  S. C., 7%. 

V e  are  of the  opinion. and  i o  hold, t h a t  the defendln t  i n  this case, 
being n male person, cannot mi-c tlie quclstion a? to  wllether W O I I I ~ ~  

m a y  s e n  r on tlic ju ry  by a nlotion to quash thc  bill of i n d i c t l ~ ~ e n t  ; and 
since it  is not propcrly r a i ~ ~ d ,  wv :Ire not callctl upon to tleeidc the first 
quc,+tion suggested i n  appellant's brief.  

'rlw a ~ s i g m l ~ e n t ~  of error  S o q .  1. 2 ant1 3 (2annot be in\tainetl.  
E s r e p t i ~ e  as\ignments of error  S o s .  24, 25 allti 26 assail the follo\ving 

cscerpt fro111 the cliargc: ( 'There i i  e l idcncc tending to s h o ~  tha t  he  
(tlic t iefcnt la~l t )  is a m a n  of bad  character. T o n  will c m 4 d e r  tlint. hut  
if you beliere n-liat the defelidnnt says about i t  to br t rue  you ~r-ill  give 
hi,< evidence the same ~ve igh t  as you -would if he v a s  not interested.'' 

sa ry  t h a t  i t  bc reat1 i n  e o ~ i n c d o n  with n-hat preceded it. T h e  r o w t  
chnrgetl : "Tilt, S ta te  contends tha t  you ought not to  heliere what  he  
( t l ~ e  defendant) say, bccansc he i i  intewstcd ill your  xcrtlict. H e  is 
intcwqtcd. IIi .  l ife is a t  qtakc. H i s  1 1 b e r t  ic, a t  italic. A l n d  bccan5e 
of the il1tcre.t hc 11as got the S ta te  contc~id-  he n ould inol ed to  g i ~  e 
tliat c*olo~ing a ~ t l  a c c c ~ ~ t a a t i o n  to his tc~tiiiioliy tliat n o ~ l l d  be of greatcst 
a d r a i l t a ~ c ~ .  I t  i i  your  d u t y  to  scrutinize his testinlonp il the  case. There  
is c~ iclence tcnt l i l~g to show tha t  lie is a man  of Imd character.  You  n ill  
C O I I S I ( I C ~ ~  tliat. but if you h e l i c ~ e  n11at the tlefentlant sa.;> about it  to  be 
t rue !-ou will p i r e  his  el idence the same n-eight as you would if he  n a s  
not i~~te res ted ."  
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Tlie appellant contelids that the foregoing excerpt was error because 
there was no evidence "tending to s1io~~- that he is a man of bad charac- 
ter," and that  it constituted an expression of opinion by the court that  
a fact had been sufficiently proven. 

TThile it is true the State offered 110 witness u h o  testified that the 
defendant was a man of bad character, tlie State did d r a v  from the 
defendant on cross-examination as a witness in his on-11 behalf tlie admis- 
sion tliat he had, in 1917, in I<aox~-ill?, Teiinessee, been arrested for 
beating a ride on a freight train and TI-as unable to pay a fine of $9.90 
ant1 vae  compellea to serve 30 days. that he was '(up for" gambling in 
Raleigh and lvas fined $6.55, that  he v a s  put in jail three time3 and 
fined for gambling in Winston-Salem '(owr three year. ago," a ~ i d  that he 
"was caught twice for gambling" in Greensboro. I11 Ecl~ccrrds v. P r i c e ,  
162 S. C.,  214, C'lnrX,, C'. J . ,  says : "Thc rule as to this matter has been 
fully settled by many decisions in this Court. I t  i. this:  Tlie party 
himself, when he goes on the uitness stand, can be asked queqtions as to 
particular acts impeaching his character. hut as to other nitnesses it is 
only competent to ask the witness if lie 'kno~rs  the general cliaracter of 
the party' . . ." See also S. 1 % .  C ' o l s o ~ .  193 S. C'., 236. 

I t  is clear tliat tlierc are tu-o methods of proving the bad cliaracter of 
tlie defendant n.lie11 he becomcs a nitness in his o n n  behalf, first, by 
witnesses v h o  testify that  they k11ow his general character, and. second, 
by cross-exaniiiiatiol~s as to particular acts of nhich  the defendant has 
11ee1i guilty, nhich  tend to inipeacli hiq clinracter. S.  1 % .  Lnwilom, 8S 
S. C., 634. I t  is not the practice in thi* jurisdiction to limit the croas- 
esa~nination for the purpose of impcachmcnt to felonies, or to crimes 
ilir o l ~ i n g  moral turpitude. 111 fact, cross-examination for tlie purpose 
of inipeaclirnent is not limited to conriction of crimes. Any act of the 
11 itliess which te~ids to impeach liis character may be iliqnired about or 
proreii by cros-exaniination. S. v. D n c i d s o n ,  67 S. C., 119. 

The adniissiolib niatie by the defendant nhen a ~vitness in liis o ~ r n  
behalf Ivas some erideiice tending to s h o ~  that  lie was a man of bad cliar- 
acter to be considered by the jury. The n-eight to be given to this 
evidence 7ras for tlie determination of the jury. This is in effect what 
tlie judge charged. 

l ye  cannot agree with the contention of the defeiidaiit that  tlie portion 
of the charge assailed constituted an  expression of opinion by the court 
that a fact had been sufficiently proven in violation of C. S., 564. ,111 
the court told tlie jury n a s  that  "there nns  evidence tending to shorn 
that he (tlie defendant) is a man of bad character," and this v a s  said 
while the contentio~is of the State were being set forth. 

The defendant conlplailis that  tlie court failed to instruct the jury as 
to evidence tending to show he was a man of good character. There 
was no request for such instruction, and in the absence of such request 
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the omission cannot be held for rerersiblf. error. "The statute, i t  is 
true. requires the judge plainly and correctly to state I he evidence and 
to declare and explain the law arising thweon (C. S., 564), and this 
requirement has been construed as implying that  on all the substantive 
features of a case a correct charge must be giren without regard to a 
special prayer, but as to subordinate features or particular phases of 
the evidence a litigant who desires special esplailatioii should make 
proper request for appropriate instructions. S. 1 % .  Tlto~~zcrs, 1S4 N. C.. 
757;  S. r .  X e r r i c k ,  171 N .  C.. 795;  S. v .  U(cridson, 122 S. C., 9-44; 
8. v. F'ulford, 124 N .  C., 798; 3. 1 ) .  C:rorcs, 119 X. C., 522;  S. c. T7arner, 
115 N. C., 745;  S. T. Bailey,  100 N. C., 52s." S. v. O ' S e a l ,  187 N .  C., 
22. 

Evidence of the good character of the defendant 011 trial for murder 
is a subordinate and not a substantive feature of the trial and the failure 
of the judge to charge the jury relative thereto will not generally be 
held for reversible error unless there be a request for such instruction. 
I n  this case there was not only no request in writing for such instruc- 
tion as provided by C. S., 565, but the defendant failed to avail himself 
of the opportunity extended by the court a t  the close of the charge to 
call his attention to "anything omitted." 

The assignments of error Sos .  24, 25 and 26 cannot be sustained. 
The assignments of error not discussed in this opinion are not set out 

in the appellant's brief and are therefore taken as abandoned by him. 
Rule 28, Rules of Practice in  the Supreme Court, 200 !\J. C., 831. 

On the record we find 
K o  error. 

S E A ~ E L L ,  J., took no par t  i n  the consideration or decision of this case. 

W. T. BROWN v. NORTH CBROLINA JOINT STOCK LAND BANK 
O F  DURHAM. 

(Filed 25 May, 1938.) 
1. Mortgages 3 1 0 -  

Fixtures annexed by the mortgagor after executioii of the mortgage 
become a part of the security and a r e  subject to the mortgage, but unfixed 
chattels do not become a part of the realty, and ordinarily the mortgagor 
is entitled to remove them upon foreclosure. 

2. Fixtures 3 1-Determination of whether chattels are affixed to the 
realty. 

In determining whether chattels are affised to the realty, the determin- 
ing factor is whether the chattels are annexed to the realty so that they 
have a permanent and fised position, the manner of annexation not being 
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controlling, eren the weight of the chattel alone being sufficient, and the 
intent with which the annexation is made is relevant to the question. 

3. Mortgages 9 4GEvidence  that chattels had not been affixed to realty 
held for jury in mortgagor's action to recover same after foreclosure. 

The trustor placed certain chattels on the land after the execution of 
the mortgage. Foreclosure was had, and defendant cestcti quc t m ~ t  PUP- 
chased the property at the sale and took possession, and trustor instituted 
this action against the cestui to recover possession of the chattels or 
damages for their detention if delivery could not be had. Trustor intro- 
duced evidence that some of the chattels were tools and articles of per- 
sonalty unattached to the freehold, and that the other chattels were a 
salrmill and shingle mill which were portable in character and which he 
took from place to place in using them, that they were not affixed and 
could be removed without injury to the land. Held: Plaintiff's evidence, 
if found to he true, establishes that the tools were unfixed chattels, and 
the evidence is for the jnry on the question of whether the sawmill and 
sllinglr mill were fixtures, and the granting of defendant's motion to 
nonsuit constitutes error. 

APPEAL by plaintiff from Phillips, J., a t  February Term, 1938, of 
MOORE. 

Civil action to recover possession of personal property allegedly 
wrongfully withheld, and if property cannot be delivered, then for 
damage. 

Plaintiff alleges that  he executed and delivered to defendant a mort- 
gage deed or deed of trust on land in Moore County, North Carolina; 
that, pursuant to foreclosure defendant went into possession of said land 
in  June,  1936; that  a t  that  time plaintiff owned the follo\~ing personal 
property located in the mill building on said land, to wit : One corn mill 
complete, one wheat mill complete, cog wheels, tools, a sawmill and a 
shingle mill, of the reasonable value of $2,000; that  defendant had no 
right, title or interest in said personal property; that  practically all of 
it was purchased by the plaintiff subsequent to the giving of the mort- 
gage or deed of trust ;  that  though plaintiff has demanded of defendant 
and its agents the return to him of said personal property, it  and they 
hare  refused to do so, and that  defendant has converted same to its own 
use and wrongfully retains same. 

Defendant denied that the property is wrongfully withheld and avers 
the same consisted of fixtures which were covered by the deed of t rus t ;  
that  the title and ownership thereof vested in defendant upon purchas- 
ing the land a t  the foreclosure sale under the deed of trust on 22 Sep- 
tember, 1934, and by deed executed pursuant thereto by Interstate 
Trustee Corporation, trustee, dated 4 Kovember, 1934, irrespective of 
whether same was purchased by plaintiff before or after the deed of trust 
was executed. 

On the trial below, plaintiff testified in pa r t :  "I had a mill building 
and other property, on this property a t  the time they went into posses- 
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sion of it .  . . . There  was a lock 011 t h e  premisw when I went 
a n a p .  . . . They  \$ere operat ing tlie machinery n l ~ e n  I went back. 
. . . I had a corn mill outfit, I heat mil l  outfit, and a set of chair., 
t n r n i l ~ g  lathe. and  a lot of other  tools. 1 hat1 n sanni i l l ,  shingle mil l  
and  sv  ing  saw etlge. This  1)rol)erty \\.a\ l)lacctl do\\ 11 tllcw. T h e y  n ere i n  
running  posi t io~i  so 1 could ~ L I I I  tliem. not :~ttacllctl to  t l ~ c  building. 1 
hati some blacksrilith tool<. n rtiiclieq, . t c ~ l  tlrmii, 1~1111p, oil t l i ~ u n ,  c l ink  
tool$. l a t h  : r i d  hnch likc aq that .  P a r t  v a s  i n  tlicrc a t  tlie t ime I 
execllfed a mortgage to J o i n t  Stock L a n d  Dank  and. ~ m r t  n n s  not. I 
licrcr tlitl givc the  J o i n t  Stock L a n d  B a l k  a n y  cliattel mortgage 011 

personal property. T h e  banmill rias n 1)ortablr niill. I li;~tl  LZITYS o r  
xliccli  there not con~lectecl n it11 the  b u i l d i ~ ~ g .  Tllc mil l  nl i rel  -\I a i  not 
coimcctctl xritli the  huililing. Tt m s  sct "11 011 platf3imi. . . . I 
opcratctl tlie shingle l i d 1  a t  o t l l t ~  1)laces and i t  w a i  Oro~ight back i n  
tlicw and s i t tnig loo.? :111(l l~rrtl l ) t w  operated :it other plncc.5 ant1 \ \ a s  
s i t t ing i n  loow under  tlie .lied. . . . I had a coupltl of shingle qa\\ s 
set t ine i n  the  loft.  S o w  of tlie tool, n-ere connectctl nit11 or  ticil clovn 
to tliiu Ilousc, such as l lani~~icr . ,  n rcnchcs a ~ i d  tools that belonged to the  
hlack.luit11 sliop. Tllcec tools \ \ e re  t:ikcn a n n y  f r o m  the  b l a c k ~ ~ n i t l i  

I t  co1.1ltl be r u n  by  power otlwr t h a n  water  po~vcr .  r t  coilltl 11e 111ovetl 
w i t l ~ o u t  t c n r i ~ i g  t1on.n the mill. Tlic ,-awlnil1 was tlicre wlicn tlic 111ort- 
gage was g i r e n  but  the  s l ~ i n g l e ~  rilill n-as not there. . . . T h c  sliingle 
i l l  I o t l .  I t  n-as just pu t  i n  there, and  set t l o ~ n i  on sollie blocks 
am1 s;iw a v h i l c  ant1 earl-ietl to  tlir woods and saw a 17-liile. TTlien it  n-as 
jn tlic n-ootls it  wal: opcratetl by  stcaln. . . Tlie sllinple mil l  \\-:I> 1)ut 
tlicre since this  loan. . . . I nre the ernill  ~ i i i l l .  tlir, flour mill. saw- 
lllill and qliingle liiill fo r  the  p u r 1 ) o ~ e  of manufnc tur ing  l ~ u ~ l h c r ,  s h i i i g l r ~  
and flour f o r  tlic public." 

TIIP vitneqs E d g a r  B r o n n ,  i n  p a r t :  "Neither tlie l:hingle mill  nor  
s a ~ r i n i l l  V A S  bolted to  the  huilding i n  a n y  n a y .  Por t fb le  ~ a \ \ l ~ i i l l s  a r e  
fastelled I I ~  just d r i ~ i n g  v n i i ~  litt le vedgcq. . . . 1 linw ccen wver'il 
thing. tha t  look like cognllecli, tool. and other a p p l i a u c e ~  hitting around 
i n  t l ~ i s  mil l  1loi1-e looie. . . . 'The savlni l l  is jui t  a porta1)le mil l  
Ilhe yo11 1)ut 111) and  Pan 11 ootl ; ju,t m o ~  cl tliem a l m i t  and  do t n  o o r  
three liolirs b:iving i n  one place. . . . Tlitl c a ~ r n ~ ~ l l  wasn't i n  t h e  
h u ~ l d i n g ;  i t  x i s  on the outside. Tlic sh i lq le  mil l  71 as  also on the  out- 
side v l ien  I .an- it. I knon. of nly on11 klioxleilge t l i l t  lie had  1110~ ed 
the sliingle ~ n i l l  f r o m  place t o  p1:1c(> nlid let othcr peep e u i c  it, ant1 tlie 
same th ing  n it11 the  sav mill." 

T h e  v i tncss  S. L. B r o n a  testified i n  p a r t :  "I knou t h a t  the sliingle 
mill  lias been nlo~eel  ont f rom n d c r  tliere ( t h e  shed)  and olwrated a t  
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other places. . . . The savimill and shingle mill are not fastened 
doxr.11 or bolted in any way and is just sitting u n k e y e d .  Whenever you 
worked it you would hare  to set it  up  the same way, and you would hare  
to fasten it, of course, to keep it from moring around." 

From judginent as of nonsuit, entered a t  the close of plaintiff's eri-  
dence. plaintiff appealed to the Supreme Court and assigned error. 

Seawe l l  LC. Seaz i~el l  for  p l a i n f i f ,  appcllrc,1f. 
J .  S .  P a f f e r s o n  a n d  IT'. D. 8nZi is fon ,  .Jr., f o r  d e f e n d a n t ,  appel lee .  

W r s u o x s ~ .  J. Counsel for plaintiff, in brief filed here, state that  
plaintiff will not contend for the vheat  mill and tlie corn mill, which 
were located in the mill building a t  the time of the foreclosure. This 
question then ariqes : Ah the san mill, shingle mill, cogn heels and tools 
so annexed to the land as to be fixtures, or do they retain the status of 
pcrsonal property ? 

The evidence presented on this appeal v i t h  relation thereto raises an  
issue of fact  which should have heen submitted to the jury under appro- 
priate in~tructions.  

I n  thc relationship between mortgagor and mortgagee the principle of 
law applicable to fixtnreq iq well wttled. I n  X o o r e  7 % .  S'nllentine,  77 
S. C., lSS, P e a r s o n ,  C. .I., said:  ( T h e n  a mortgagor who is allo7:ed to 
retain posceseion . . . nlakcs i~nprorements and erects fixtures, he 
docs qo for the purpose of cnl~ancing the ~ a l u e  of the property, and 
llaving made f h i c  nt/rl i / ion f o  f h c  l o ~ i t l ,  he is not a t  liberty to subtract it." 

I n  F n o f e  1 % .  ( j ooch ,  96 N. C., 263,  1 S. E., 525. L q m i f h ,  C .  J., said:  
"-1 mortgagor lcft in pos.ession and use, nllo improves the premises by 
the erection of new ~ ~ o r k s .  and the introduction of new machinery, as a 
means of enlarging his operations, and intended to be a per~nnnent 
an:lexation to the freeliold, is not a t  liberty to impair the increased 
security provided for his debt by removing them. . . ." O z ~ e r n r n r ~  
c. Rcrsaer, 107 N. C., 432, 1 2  S. E., G4; B e l r i n  1 ' .  P a p e r  C'o., 123 S. C., 
13s. 31 S. E., 655: Pri f t l l rcrd  1 % .  S f e n m b o a t  C'o., 169 N. C., 457, 86 
S. E., 171: Spr i i i g s  7.. Rciinl~r,y C'o., 203 S. C., 444, lil S. E., 635. 

Fistnres annexed by the mortgagor of land after execution of the 
mortgagc are subject thereto. 26 C. S.. 72s. F o o f e  1 ' .  Gooch ,  s u p m .  

I n  $. I - .  J l t r r t l n ,  141 S .  C.. b32, 553 S.  E., 874, TTTnlker, J . ,  speaking 
to tlie method of changing property, personal in its nature, into realty, 
said:  "There must be qoine kind of physical annexation of the thing to 
the land, though the nature and strength of the union is not material, 
if, in fact, it  be annexed. The annexation is in some cases by gravita- 
tion alone, or, in other words, the thing is kept in position by its own 
veight, as in the case of the planks laid down as the upper floor of a 
gin house and used to spread cotton seed upon, though not nailed or 
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otherwise fastened to the building. . . . They hare,  as i t  were, a 
permanent and fixed position, and are in a certain sensc stationary-not 
movable, so as to be in one place today and in another tomorrow. 'The 
r e v  idea of a fixture,' says the C'ourt, in Benrds l cy  e. t?nfnr io  Rank ,  31 
Barbour, a t  p. 630, 'is of a thing fixed or attached to something as a 
permanent appendage, and implies firmness in position ' " 

I n  F o o i e  1 % .  Gooclz,  s l inrn ,  it  is stated : "Thc intenl ~ r i t h  which the 
annexation is made, enters largely into the question of permanency and 
the riglit to remore. . . . The test then is the ac1,ual attaching or 
affixing tlic articles of personalty to the frcehold ~o that  they become 
parcel of the realty. . . ." 

There is evidence in the present case tending to shcw that  nhen the 
defendant nurchased the land under foreclosure, tools. cogwheels and - 
other articles of personal property unconnected with and unattached to 
fistui-es or to the freehold were in the mill building. I f  this be true, 
it is elementary that  such articles are personal property. 

There is evidence tending to show that  the sa~rmi l l  and shingle mill 
are portable in character and are not affixed or attached to the realty 
in the senqe of permanency, but in their operatioils are reinored from 
place to place. I f  this view be accepted b~ the jury, then under settled 
principles of law, the saxmill  and shingl~. mill are personal property. 
0ther&se they are fixtures. 

The judgment of nonsuit below is 
Reversed. 

THE FIRST XATIONAL BAKK O F  TEIOL\STILLE \ .  11. TT'. STOSE 
A X D  WIFE, BOSSIE E. STOSE. 

(Filed 25 May, 1938.) 

1. Mortgages § Sic-Commissioner is agent for the coult and must report 
a11 his acts to the presiding judge who controls and directs sale. 

An action to foreclose is essentially eqnitahle in its nature, and n sale 
under decree is in effect salc by the court, nnll thc co~nrnissioner. who 
acts as agent of the court, mlixt report all his acts to the prcsitlillg judge, 
who alone has power to entcr :my ortlcr or tlwrcr alld who is required 
t o  cscrcise a sound discretion for the protection of tl-e rights of all the 
parties, and who directs and controls the sale nxlde nuder its ortlcr by 
the com~nissioncr nppointed by it. 

2. Mortgages 6 3lf-Bidder at sale undw decree is but proposed pur- 
chaser and has no rights in the land until confirmation. 

The lnit and highest bidder a t  a foreclo.nre <ale un 1er decree of court 
is but a proposed purchaser, and the bid col~~t i tn tw hnt a proposition to 
l~ny and confers no right n l~aterer  upon the bidder until accepted and 
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sanctioned by the presiding judge, but when confirmation is made the 
bargain is complete and the confirmation relates back and the purchaser 
takes title as  of the date of sale. 

3. Mortgages 5 31g-Only presiding judge may confirm sale under  decree. 
The power to confirm a sale under a decree for foreclosure may not be 

delegated to the commissioner or to the clerk, but confirmation is the act 
of consent and approval of the court, which it  may give or withhold in its 
discretion within the limitations prescribed by l a v ,  but the court may 
confirm a sale n u m  pro twzc,  in which case the order relates back to the 
date of sale. 

4. Ejectment 5 14--Introduction of decree for  sale without confirmation of 
court having jurisdiction held insufficient to  show title under  the sale. 

Plaintiff in ejectment claimed title under decree for foreclosure of n 
deed of trust on the lands, and introduced in evidence the judgment roll 
showing decree of sale, sale by commissioner, and approval by the resi- 
dent judge of the clerk's order of confirmation. Held: The evidence fails 
to show confirmation of the sale bj' a judge having jurisdiction, and the 
sale not being valid until such confirmation, and it  not appearing that an 
order of confirmation entered by the trial court was introduced in evi- 
dence by subsequent reintroduction of the judgment roll, the evidence 
fails to show any vested title in plaintiff. 

5. Same: J u r y  5 &-Court mus t  submit issues to  jury even when evidence 
is  sufficient t o  warrant  directed verdict in  plaintiff's favor. 

Even conceding that the evidence in an action in ejectment is sufficient 
to warrant a directed verdict in plaintiff's favor, the court may not take 
the case from the jury, find the facts and render judgment thereon, but 
must submit appropriate issues to the jury under such charge a s  it  deems 
proper, and its failure to do so is  a denial of a substantial right. 

6. Appeal and  E r r o r  3 9-Supreme Court may not consider correctness of 
order  entered i n  action i n  which n o  appeal is taken. 

In this action in ejectment plaintiff claimed under deed from the pur- 
chaser a t  a sale nnder decree of foreclosure of a deed of trust on the 
lands. Defendant denied the validity of the confirmation of the sale. 
The court during the progress of the trial entered an order of confirma- 
tion of the sale. Held: Even though the order of confirmation was 
entered during the progress of the trial in ejectment, i t  was in fact 
entered in the foreclosure action, and the question of the validity of the 
order of confirmation may be presented only by appeal in that action, 
and may not be considered on appeal from the judgment in the action in 
ejectment. 

APPEAL by defendant f r o m  Bivcns, J., a t  F e b r u a r y  Term,  1938, of 
DAVIDSOS. New tr ial .  

T h i s  is a common law action of ejectment instituted by the  plaintiff 
against the defendants f o r  the  possession of the  property described in 
the complaint.  T h e  defendants filed answer denying t h a t  the  plaintiff 
is the owner or entitled to  the  immediate possession of said premises. 
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011 1 4  February .  1930, defenda~l t s  executed and delivwed to the  P a g e  
Trus t  C'ompany a note i n  t h e  sun1 of $1.850, secured by  t rust  deed con- 
\ y i i i g  said property to F o r d  M. I l y c i s ,  trustee. n h i c h  t rus t  deed con- 
taillet1 f u l l  p o n - ~ r  of sale upon default.  0 1 1  8 S o w n ~ b e r ,  1931. P a g e  
Trus t  C O I I I ~ I I ~  assigned the  said note and the deed cf t r u i t  v e u r i n g  
the  w n i c  to  G. E. Carter .  O n  thc same date  F o r d  31. Myers, trustee, 
t raniferrct l  and  assigned his  interest as  t rui tee i n  tlie said deed of t rus t  
to  tlic said (:. E. Carter .  1'pon defaul t  i n  the  p a y m m t  of said note  
G. E. C a r t e r  inqtituted a n  action against  the defendants i n  the  Superior  
Cour t  of I ) a ~ i d m i  County  to  foreclose said t rus t  deed. Upon issues 
being sulmit te t l  to  and  ansvered  by the  j u r y  ill favor  of tlle plaintiff a 
dccrcc  as entered appoint ing J. 31. Daniel,  J r . .  conimissioner, wi th  
directions to sell said land f o r  tlie satiqfacfion of said judgment. T h e  
said c o n ~ m i s ~ i o n e r  offered said l and  f o r  sale a t  public auction as  directed 
011 3 . \ u p s t ,  1036, a t  n h i c h  h i e  G. E. C'al3ter n a s  the  last and  high 
biddcr. T h e  commissioner reported the  sale to  tlie clerk, nllo, upon  
r e c e i ~  ing a raised bid, ordered a resale 1 3  ,lugust,  1036. T h e  land  was 
re?old 29 , l u g u ~ t ,  1936, a t  which t ime G. E. Car te r  aga in  was tlle lligllest 
bidder. T h e  con~iriissioner rrported this  sale to  the  clerk, who, a f te r  
receiving a raiscd bid, ordered a resale 9 September. 1036. T h e  land  
n.ai again reqolcl on 26 September, 1936, and  G. E. Car te r  became the  . . 
last and  liigliest bidder in t l ~ c  sum of $2,125. T h e  tornnnssiolicr re- 
p o ~ t e t l  this  sale to  the  clerk. who on 21  October. 1836, entered his decree 
of collfirniation and authori7cd and  directed the colinniisioner to m:~ke 
deed to tlic purclinsel~. T h e  o r d w  of confirmation signed by the  clerk 
wa.: i n  al l  r c y e c t s  ratified, a p p r o ~ e t l  and  confirmed on 2 1  October, 1036, 
by Sink,  Resident Judge,  T n e l f t h  Jud ic ia l  District.  The commissiolier 
(~xtcurctl  ant1 delivered a dcsd to said prcmisei to  the  said G. E. C a r t e r  
alitl tlicreaftcr on 2; Ja in ia ry ,  IORT. G. $2. ('artrr and  his wife csccutetl 
anti t lcli~crccl to  the  plaintiff llc~rciii a dccd f o r  the locii\. Tlic dcf(xiid- 
an t s  being i n  poise-ion of inid prel i~ises  and  h a l i n g  refused to ~ u r -  
rcilder tlic salnc, t h i i  action n a s  instituted 17 Deeenlbcr, 1037. 

* I f te r  the  ju ry  was impaneled and  a f te r  the  court  helon- ::,icc.rtail~etl 
tha t  tlie defendants n e r e  at tacking tlie validity of the foreclo.ure pro- 
cccdi l~g on the grounds t h a t  there had  been n o  ~ a l i d  c*onfirrii:ition of 
sale, lip, as  the judge lloldillg the courts of the T v e l f t h  ,Iutlicial Diktrict. 
e n t e r d  :I decree of confirril:rtion, to n h i c h  tlic dcfc ldant. csccptcd. 
T h c r ~ ~ u p o n ,  without  the interrcnt ion of a j u r y  the  coul t  rendered judg- 
ment f o r  the  1)l:iintiiT ant1 against the defendant..  Tlie dcfend:rnts 
c~sceptcd and appealed. 

11. li'. ICyscr,  J .  IL'O?/ P r o c f o r ,  n n d  Plzi l l ip\  cf Roz1.c.r f o r  pinirzf i f l ,  
n p p c l l e c .  

Uoiz A. V n l s r r  f o r  t lefcvidrc~zfs ,  17ppelltrnfs. 
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BARSHILL, J. I t  does not clearly appear from the record that any 
evidence was offered in the trial belon-. The case on appeal states: 
"After the jury was selected, upon inquiry of counsel for defendants by 
the court, as set forth in the judgment in this action, the court rendered 
the judgment hereinbefore set out, from which said judgment of con- 
firmation of sale and judgment in this action the defendants, and each 
of them, excepted and appealed to the Supreme Court." There follo~i-s 
a cdpy of certain deeds and other documents affecting the title to the 
premises in  controversy. As the judgment cites . . . "and it ap- 
pearing to the court from the pleadings, the record of evidence offered 
and the admissions . . ." we may assume that  the documentary 
evidence of title mas offered. 

The record then presents but one question for decision: V a s  it error 
for the court to enter judgment decreeing that  the plaintiff is the owner 
and entitled to the possession of the locus in  quo without having first 
submitted an  issue to the ju ry?  T e  must answer this question in the 
affirmative. 

One of the important powers of a court of equity is to direct and 
control sales made by its order and under its authority through a com- 
missioner of its own appointment. -1 foreclosure proceeding is cssen- 
tially equitable in its nature, requiring the exercise of sound discretion 
by the presiding judge for the protection of the rights of all parties 
interested. I t  is an action pending on the civil issue docket in which 
only the judge holding the courts of the district has polver to enter any 
order or decree. *In order entered therein directing the sale of property 
should direct the commissioner appointed by the court to make the sale 
and to report the sale to the court for confirmation before conveying 
the land to the purehaper. Xebnne 12. Xebane, 80 N .  C., 34. The com- 
missioner acts as the agent of the court and must report to i t  all his 
acts in execution of its order. The bid is.but a to buy, and 
until accepted and sanctioned by the court having jurisdiction, confers 
no right whatever upon the purchaser. The sale is consummated when 
that  sanction is giuen and an  order for title made and executed. But  - 
when confirmation is made the bargain is then complete and it relates 
back to the date of sale. Confirmation is an  act of consent and approval 
which the court gives to the sale, and, for all practical purposes the 
court is the vendor in such cases, and, within the limitations prescribed 
by law, may give or withhold its consent in its discretion. Harrell z'. 

Bl?yf?ze, 140 S. C., 415, 53 S. E., 232. The power to confirm or to 
reject a bid cannot be delegated to the commissioner, Mebane z'. Mebane, 
supra, or to the clerk, Dixon v. Osborne, 201 11'. C., 489. The court 
may, however, confirm a sale nunc pro func and whenever the decree of 
confirmation is entered the confirmation relates back to the day of the 
sale and the purchaser receives his title as of that  time. Dixon v .  
Osborne, 204 N. C., 480, and cases there cited. 
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The decree of confirnlation entered by the court be lo~r  while the trial 
in this cause v a s  in progress does not purport to hare  been entered 
nunc pro tune, but n-as entered as of the February Term, 1935. I f  we 
read an  unsatisfactory record correctly, this decree was entered after 
the judgment roll in the foreclosure proceeding had been offered in evi- 
dence and the plaintiff had rested its case, and the record fails to disclose 
that  the judgment roll was re-offered after the report of the commis- 
sioner and the order of the clerk and the c.xecution of the deed by the 
commissioner had been ratified and approved bx the judge having juris- 
diction. Thus i t  appears that  n-hen this judgment roll was offered i t  
constituted evidence only of an  authorized sale and the receipt of an 
offer to purchase. The sale was not valid as such until confirmed. It 
follows that  when the plaintiff rested i t  had not offered evidence of any 
vested title in it to the premises in controversy. 

Furthermore, i t  appears that  no issue was submitted to the jury, but 
the judgment entered by the court below contains, among other recitals, 
the following: "And the court . . . finds as a fact that the plaintiff 
is now the owner of and entitled to the immediate possession of the lands 
described in the complaint. . . ." This deprived defendants of a 
jury trial, to which they were entitled. The jury only may find con- 
troverted issues of fact. Conceding without deciding that  the eridence - - 
was sufficient to warrant  a directed verdict upon the pertinent issues 
raised by the pleadings and tlie evidence, this does not justify the court 
in taking tlie case from the jury, finding the facts and rendering judg- 
ment thereon. The burden of the issue rested upon thtx plaintiff and i t  
was the duty of the court to submit appropriate issues to the jury to be 
answered by them under such charge as the court deeined proper. I n  
its failure to do so the court deprived the defendants of a substantial 
right. 

D 

The order entered confirming the sale made by the commissioner, 
while entered during the progress of this trial, was in fact entered in 
the foreclosure action. The exception of the defendants thereto is not 
here properly presented. There was no appeal in the foreclosure action 
ba5ed on the exception of the defendants to the entry of this decree of 
confirmation and we are. therefore. not authorized to consider the same 
in this cause. We express no opinion thereon. 

F o r  the reasons assigned the defendants are cntitlcd to hare  their 
cause submitted to a jury. 

New trial. 
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ELIZABETH BIULFORD v. COTTOS STATES HOTEL COMPANY, 
TRADING AS KING COTTOS HOTEL. 

(Filed 25 May, 1938.) 

1. Negligence § 19b-Nonsuit on ground of contributory negligence may 
be granted only when but  one inference can be drawn from evidence. 

Since the granting of a motion to nonsuit on the ground of contributory 
negligence involves a determination by the court not only that plaintiff 
was guilty of negligence but also that  such negligence was a proximate 
cause of the injury, such motion should be denied except in exceptional 
cases strictly within the rule that the motion may be granted only when 
but one inference may be reasonably drawn from the evidence. 

2. Negligence § 4d-Evidence held not  t o  show contributory negligence a s  
matter  of law on  par t  of invitee injured in fall. 

The evidence tended to show that  plaintiff, in going from a merchan- 
dise exhibit in the hotel operated by defendant, entered the coffee shop in 
the building from the basement entrance, that the coffee shop was on a 
higher level than the basement floor, but that the malls were of the same 
color, that plaintiff negotiated the step to the coffee shop without mishap, 
but that after lunch, in leaving the coffee shop by the same entrance, she 
failed to see the difference in the levels and fell to her injury, that the 
coffee shop was well lighted, but that the route along the basement was 
very dimly lit. H e l d :  Defendant's motion to nonsuit on the ground of 
contributory negligence should have been denied, since although the evi- 
dence discloses that plaintiff negotiated the entrance in safety in entering 
the coffee shop, it  is a matter of common knowledge that the eye detects 
difference in levels by light and shadow, and that the ability to detect such 
difference is affected by whether one is facing or going away from light, 
and that color sometimes plays a part, and therefore, under the circum- 
stances, whether plaintiff should have seen the step and avoided the 
injury is a question for the determination of the jury. 

APPEAL by plaintiff f r o m  Bivens, J., a t  J a n u a r y  Civil Term, 1938, 
of GUILFORD. Reversed. 

T h a t  p a r t  of the  evidence which is pertinent to  this  appeal  is sub- 
s tant ial ly  as  follows : 

Plaintiff was a saleswoman i n  the  El l is  Stone Store a t  Greensboro, 
and  was charged wi th  the  d u t y  of purchasing goods f o r  her  department. 
I n  the performance of t h a t  d u t y  she went to  the  K i n g  Cotton Hotel,  
inspected a stock of goods on exhibit there, and  made  purchases there- 
f rom. A t  lunch t ime she had  not  completed her  purchases, and  was 
invited by  the  saleswoman i n  charge of the  stock to lunch with her  i n  
the  hotel coffee shop. 

Plaintiff testified t h a t  she h a d  never been to the  coffee shop before; 
a n d  tha t  she entered it by  the  same way  she subsequently made  her  exit. 
T h e  l ight  was very d im and  '(dingy" a t  the  entrance of the  coffee shop, 
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and in the basement along the route she had to traverse. The basement 
floor and the entrance to the coffee shop vere  on different lerelb, requir- 
ing a step up  or donn,  according as she, entered or made her esit.  
"There v a s  no notice or sign to btep (10~11. Thew nac ,  no hand-railinq 
adrising you that  there x a s  a change in the level." 

The plaintiff testified that  .he, automatically, or subcon~ciously 
stepped up that  step in entering the coffee shop. The shop ~ a c .  lighted 
by electricity and daylight, and was "brilliantly lighted in coniparison 
with the basen~elit entrance." 

On going out of the cof'fce shop, ?he testifies, the e x ~ t  as it looked to 
her was very dim. '(As 1 walked out i t  all looked on the same level to 
me. I did not see any difference a t  all." 

The plaintiff fell to the floor slid was scriouql> injured. 
, i t  the eonclusiou of the plaintiff's te-timony, the defendant moved 

for judgment as of nonsuit, which r~iotion n-as allo~ved, and plaintiff 
appealed. 

S E ~ W E L L ,  J. The defendant frankly admits that  there is sufficient 
eride~lcc of nevli ence on thc part  of the defendant to go to the jury, . a . g  
and such admiis~on is in accord nit11 the inf'ercnccs to lw d r a n n  froiii the 
evidellce. The only question necessary to a decision of this c a v  i, : 
Was the plaintiff, under the evidence, guilty of such contributory negli- 
gence as n ould bar her recorery, and as w ~ u l d  justify the court in rcn- 
dcring a judgment of nonsuit? 

I n  support of the contention that  the plaintiff Wac. properly nonsuited 
on the cridcncc because of her contributory negligence, the defendant 
points out that  plaintiff had once trarerc.cd the dangc~rou\ passagc, on 
her n a y  to the coffee shop, and had sustained her inlury only on her 
return t r ip  from the shop; that  4ic had become so fqmiliar with the 
surrounding., and particularly the arrangement of thr step, thc diffcr- 
ence in l e ~ c l ,  the lighting, and other details to nllich she attribute. her 
injury, that  the court nlust necessarily find that her 01~11 negligence 
contributed to the injury. 

This case is typical of the difficulties nhicli ~ornetiines confront the 
court in passing upon the question whether, under the c.videlice, there is 
suc.11 contributory negligence as nould bar recolery. and justify the court 
in taking the case from the jury. 

From remote times the court has underti~kerl to declare what is negli- 
gence per se on the part  of a defendant when there is only one reason- 
able inference to be drawn from the evidence, but has n t w r ,  as f a r  as lye 
are aware, undertaken to declare, without the intervention of the jury, 
that  such negligence mas the proximate cause of an  injury. Since S c n l  



S. C.] SPRIXG T E R M ,  1938. 605 

MULFORD C. HOTEL Co. 

c. R. R., 126 S. C., 634, the Court has undertaken to say, in appropriate 
cases, what is contributory negligence, i11 lav ,  barring plaintiff's right of 
recovery, and to dismiss or nonsuit the action accordingly. I11 doing 
so the court necesqarily passes upon tlie question of proximate, or con- 
tributing, cause as sl io~rn by the evidence of plaintiff's conduct. There 
is suggested, therefore, a danger of invading the prorince of the jury. 

Since counsel insist upon a more liberal exercise of this power of the 
court, citing borderline cases in support of their contentions, one rnight 
get the impression that  the court ha< not been as meticulous as it has 
intelidecl to be in respecting the prerogatives of the jury. 

Since, as stated, on motions of this kind the court must necessarily 
deal with evidence tending to show the plaintiff's negligence as well as its 
proximate causal relation to thc injury, no mere conviction on the par t  
of the judge, 1ion.ever profound, that  the plaintiff ought not to recorer 
upon tlie eridcncc because of contributory negligence, should be sufficient 
to justify taking the case from the jury. The p o r e r  to take a case 
away from the jury upon a favorable finding of the court on defendant's 
affirmative plea of contributory negligence is exceptional a d  should bc 
exerci~ed only within the strict limits of its charter. 

I n  S e n l  r ,  R. R., s u p r a ,  the first case in this State clearly recopiizing 
such power, the coildition on which the court may exerciqe it is thus 
stated: "But when the defeildant demurred to the plaintiff's e~idciicc, 
a n d  b u f  one  consfrzrcfiorz cnti rcnaonnbl!g 7ic clr(iwti f ~ o m  i f ,  that iq, it  
could not reasonably nlean different things, . . . it  certainly became 
a question of law for the court." 

The principle is stated in a col~curring opinion in that  case, as fo l lo~\s  : 
"Rlien the facts are clearlp settled, f r o m   chic-h o n l y  one  i n f e rencr  ctitz 
be drcrxn ,  tlie question is then one of law, for the court to decide, and in 
sucli case the court should take the caw from the jury and direct a 
nonsuit or verdict as the caie may be." This principle has been fre- 
qucntly affirmed as it applies to both the l~egligelice of the defericlant 
and contributory negligence of the plaintiff, TI-lien these are subject to 
determination by the court. 1T'atlszr~orfh 1 % .  l ' ruck i l ig  Go., 203 K. C., 
730, 166 S. E., 898; Corurn  c. l'obcrcco Co., 205 S. C., 213, 171 S. E., 
7 8 ;  Mav~zr fac tu r ing  C'onzpany 1.. R. R., 122 N. C., 881; Brotcsn I * .  

Dl t rhr rv~ ,  141 N .  C.,  249, 53 S. E., 513; F o y  1'. ll'iizsforz, 135 K. C., 430, 
47 S. E., 466; T i l l e f t  T .  R. R., 118 S. C., 1031; H o u s e  1 ) .  R. R., 131 
S. C., 103, 42 S. E., 533, and citations. 

Applying the principle here, we find the present case falls entirely 
without the rule. 

Counsel for appellee rely upon X i n g  T .  Thaclcers,  I nc . ,  207 N .  C., 869, 
178 S. E., 95, as paralleling this case in essential parts and strongly 
supporting the contention that  the plaintiff here was properly nonsuited. 
But  in that  case the plaintiff saw the dangerous object and stepped into 
it. Under the evidence in this case, we cannot say that  the circum- 
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stancc that  plaintiff passcd through this n-ay a short while before sus- 
taining lier illjury could be held, as a matter of law, to have given her 
such lrno~.r-ledge of the conditions as would make her guilty of contribu- 
tory r~egligence on her return trip. 

T ~ P  eye rcceires inipressions through appearances only. I t  is con- 
ceivable that  n l~cw plaintiff came cut of the coffee shop these appear- 
ances were quite different-in fact, that  is the unarcidable inference 
from her testimony. Kot that  the lights had been shifted or altered in 
their intrnsity, but the eyes of the observer had been shifted to an  
opposite direction, and the incidence of the light upon the eye and upon 
the objects visualized was different. MTe get our impres>ions of the 
shape of objects and the continuity of surfaces largely from the disposi- 
tion of light and shadow, althougll color sonletimes plays a part. 1-sually 
the stereoscopic effect, afforded bv rision with both eyes. gires us a sense 
of pci~spectire-of the relative pwitionr and distances of objects. But 
this effect is not of much service when we are dealing with flat surfaces, 
which, under the lighting conditions, may present an appearance of 
continuity. These things are matters of common knowledge. 

Besides this, the plaintiff testified that  she came out of a brilliantlg 
lighted room into a dimly lighted basement; and i t  may be inferred that  
her eyes had not become accustonred to the difference in ill~lnlination 
when she encountered the step. She elsewhere testified that  the floors 
were nnifornlly colored, and so were the walls. 

We cannot say that, with respect to contributory negli~ence,  there may 
be d r a v n  from this e~ idence  only one inference, and that  unfavorable to 
the plaintiff. We do not find contributory negligence oil the part of the 
plaintiff established with that  clarity that  mould justifj taking the case 
from the jury. 

Thr. jutlgnlcrlt of nonsuit is 
Re~.ersed. 

F. L. J E S K I N S ,  FLORENCE J. RAMSET, NcKRIDE JENKINS GIBSON, 
WILLIE JENKINS HANKS, AND BEULAH JENKIKS H E L T O S  v. 
ROSE'S 6, 10 AND 25c STORES, ISC.  

(Filed 26 )lay, 1938.) 

Landlord and Tenant § Z G L e s s e e  is not contractually bound t o  occupy 
and use demised premises in  absence o f  express agreement in lease. 

The lease in question provided for a minimum monthly rental in a 
designated sum, with provision that lessee sho~lld pay in addition thereto 
five per cent of its gross sales in escess of a stipulated amount made in 
the store operated in tlle building. Lessee operated tlle store in the 
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building for several years and paid lessors the minimum rent plus five 
per cent of its sales over the stipulated amount, but for the year in 
question lessee operated its store in another building in the city, and 
paid lessors thc minimum monthly rent only. This action was instituted 
by lessors to recover five per cent of gross sales over the stipulated 
amount made by lessee in its new location upon plaintiffs lessors' conten- 
tion that the lease, by implication, required lessee to operate its store in 
lessors' building. Held: In the absence of specific provision in the lease 
contract that lessee should occupy and use the demised premises, lessee is 
not bound so to do, and lessors are entitled only to the .minimum rent 
stipulated in the contract for the year in question. 

SEAWELL, J., took no part in the consideration or decision of this case. 

APPEAL by defendant from Roztsseau,  J., at  Sovember Term, 1937, of 
IREDELL. Reversed. 

S c o t t  & Col l i e r  f o r  p la in t i f f s ,  appellees.  
P e r r y  c6 R i f t r e l l  a n d  L a n d  Le. S o w e r s  for  d e f e n d a n t ,  appe l lan t .  

SCHENCIC, J. This is an  action to recover a balance alleged to be due 
on a rental contract for the year 1936. The plaintiffs are the owners 
of a certain storehouse in the city of Statesville which they leased to the 
defendant, under a written lease, for the year 1933. The lease was 
renewed for the years 1934, 1935 and 1936. The rents for the years 
1933, 1934 and 1935 have been paid and received, and there is no contro- 
versy as to them. $2,400 has been paid and received, without prejudice 
to other rights, for the year 1936. The plaintiffs allege and contend 
that  there is still due them the sum of $1,248.18 on rent for the year 
1936. The defendant alleges and contends that  the $2,400 paid and 
received was a full settlement of the rent due for the year 1936. 

The portion of the lease germane to this controversy reads : "(1) The 
lessors ( the plaintiffs) do hereby demise and let unto the lessee ( the  
defendant) and the lessee agrees to take and pay for, as hereinafter pro- 
vided, for a period of one (1 )  year, beginning the 1st day of January,  
1933, and ending the 31st day of December, 1933, the following described 
premises: 'The two-story brick building now occupied by the lessee, 
located on Center Street, in the city of Statesrille.' ( 2 )  The lessee 
shall have and hold said property with the privilege of quiet and un- 
molested possession for the term of one (1) year, as above set forth, for 
which the lessee agrees to pay as rental five per cent (570) of the gross 
sales made by the store ope ra tbg  in said building during the twelve 
months from Janua ry  1, 1933, to December 31, 1933; the lessee guar- 
antees the lessors a minimum rental of two thousand and four hundred 
($2,400.00) dollars for said term of one year, which shall be paid in  
monthly installments of two hundred dollars ($200.00) per month, a t  
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the end of each rnorith, ~ a i d  minimum rental of $2.400.00 to c o ~ e r  the 
rental of 5'; on the f i ~ t  forty-17ight thouqand dollars ($45,000.00) of 
sales macle by tlic store in said Luiltling, from Janua ry  1, 1033, to 
Dccc~nbcr 31, 1933, arid 1l1)on tlle espiratiun of said term if said sales 
sliall liave esceetlctl $15.000.00, tlie lessee ~ l i a l l  account to the lessors for 
and pay orer to tliem tlic imn of five l)er ccnt (55;) on any sale.: in 
escesq of $48.000.00 so that tlic total rent paid shall rel~resent 5 5  on all 
sale< rnadt~ 1)y tlic store in said I)ililding during the term of this lease." 

Tlic tlefcnti>rnt retainctl thc l~rcmiitls under this lease during tlie years 
1033, 1034. 1935 and 1936, and paid to the plaintiffs re ~ t s  for haid years 
in the sunis of $:I,l%.Sq, $3,600.0i, $3,646.18 and $2,100.00, respcc- 
tirely. r i g  t c a r  1036 tlic defendant did not operate any store or 
b11iinc.i in t h ~  dcli~isetl lrenii.;es, but conductetl its bn , inc i~  in another 
l o r a t ~  on in Statehrille. 

Tlic difference in the amount of tlic rent paid and rceeived for the 
ye:~rq 1033, 1031 : r i d  1033 ant1 $2.400.00 represents 5 %  of the g1.045 sides 
in esccs, of $4$.000.00 nrade 1). the stmc operated hy the tlcfcndant in 
the dtmiietl prcnii>cs during said years. There being no s:rles niade 
from any st or^ operated in said prcnlises during 1036. the defendant 
contends that  tlic $2,100.00 paid and received \yay in frill settlemelit of 
a11 rent due by it to the plaintiffs for w id  Tear. The plaintiffs, on the 
other hand. contend that under the lcase the defendant was bound to 
conduct, wit11 reasonable diligence, a store in the derniccd premises dur- 
iiiq the esistencc of the lease, and its failurc to do so vos  n breach of the 
contract of Icnse, n hereby "the plaintiffs Trerc deprived from rcceiring 
the rents and profits that  ~ r o n l d  arise and accrue froin the reasonable 
occu1)aricy of the premivs  by the defendant for the purpose for vhich  it 
was leased, in an  amount of $1,248.18 over and abore the minimuni 
r m t a l  of $2,400.00 which the defendant paid the plaintiffs for the year 
1936. . . ." 

I t  was agreed by the parties that the judge should find the facts with- 
out the intervention of a jury, and render judgment thereupon. 

When tlie plaintiffs had introduced their evidence and rested their 
case, tlie defendant nloved to dismiss the action and for a judgment as 
in ease of nonsuit, and upon refusal of the motion reserved exception, 
and the defendant again moved to dismiss after all the evidence on both 
sides was in. The motion was again refused and defendant reserved 
exception. C. S., 567. 

The judge held and adjudged that  the plaintiffs were entitled to 
recorer only by virtue of the written contract, and under the written 
contract they were entitled to recover the sum of $1,061.38, such amount 
being 5 %  of the arerage gross sales from the store operated by the 
defendant in the demised premises for the years 1933, 1934 and 1935, 
less the $2,400.00 paid and received for the year 1936. T o  the judgment 
the defendant reserved exception. 
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An examination of the lease fails to show any stipulation or agree- 
ment requiring the defendant to operate a store in the-demised prei&es. 
The lease shows that  the plaintiffs w r y  completely protected their inter- 
ests in any contingency by requiring a fixed minimunl rental of $200.00 
per month. TTllether the defendant operated a store in the building 
or n-hether it operated one successfully was no concern of the plaintiffs 
unless and until there were sales nlade 011 the premises in excess of 
$48.000.00 during the rental p a r .  If the defendant operated at a loss 
it must continue to pap the $200.00 per moilth. 

The plaintiffs ill their brief admit that "there is no espress covenant 
in the lease that the store d l  be or~erated." hut contend illat such cow- 
nant is "implied in the very terms of the contract and the nature of the 
lease." Such does not seem to be the rule. 

The rule applicable to the duty of a tenant to occupy or use the 
premises is thus stated in the annotations of 46 L. R., at page 1134: 
"Apart from the question of liability for waste, it  seems that  the tenant 
is under no obligation, in the absence of specific provision therefor, to 
occupy or use. or continue to use, the leased premises, even though one 
of the parties, or both, expected and intended that  they TT-ould bc used 
for the particular purpose to which they seemed to he adapted or con- 
structed." L\utllorities are cited to sustain the rnle as here stated. 

I n  the absence of any specific prorision in the contract of lease that  
the defendant n-as to occupy the demised premises and was to operate a 
store therein during the life of the lease. we are constrai~lerl to hold that  
the $2,400.00 paid and received was a full settlement of the rent due for 
the year 1036, and that his Honor erred in refusing to allow the motion 
of the defendant to dismiss the action and for a judgment of nonsuit. 

Rerersed. 

SEAWELL, J., took 110 part in the coilsideration or decision of this case. 

E. T. JIEACIIAJI v. S O U T H E R S  RAILWAY C O J I P A S T  ET AI.. 

(Filed 25 May, 1938.) 

1. Railroads § 0-Evidence that engine was not seen by driver because of 
mist and fog held to prevent nonsuit. 

The eridencc disclosed that the driver of the truck in question was 
thoroughly familiar with defen(1:unt's crossing. and knew there were four 
regular tracks and a switch track, that the tender of defendant's engine 
struck the truck while it was being driven over the fourth track. Hcld:  
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The fnrtlier evideiicr that the :~l>proacliing t,ngine was riot seen by the 
uccupniits of the t rwB in time to have nvoitled the collision because of 
mist or fog, prevents the granting of defentlnnt's motion to nonsuit. 

2. S a n ~ r  
When risibility is low because of fog or mist, the increased hazard 

reqnires comnirnsiirate incrcase in carp a t  railroad grntlc crossiiigs, both 
on the part of travelers and the rnilro:~d cumpmiy : hei,:lltened attention 
on tlie part of trarelers, : ~ n d  incrr:isctl necd of tiniclg \T-arning wllicll 
travelers have a right to expect on the part of the railrond company. 

3. Negligence # 1- 
The standard of care required remains that of the reasonably prudent 

m:m, the degree of care required nntler all circumstances being that  
wl~icli he ~ r o n l d  exercise ui~clcr the  exigencies of tlie occasion. 

4. Railroads # %-Held: Under evidence court should 11ave charged, as 
requested, that driver was contributorily negligent unless vision was 
obstructed by fog. 

IVl~eii the evidence tends to sliow that  the driver of the truck involved 
in a collision a t  a grade crousing during the daytime wns thorouglily 
familiar with tlie crossing, but that lie did not see defendant's ayproacli- 
ing eilgine because of mist or fog, tlie trial court should ,:ire, in substance 
a t  least, defrndant's rtqnest for instruction to the efftkct that tlie jury 
should answer tlie issue of contributory liegligeiice in the aflirmntivc 
uiilcss i t  found that the driver's rision n a s  obstructed by fog. 

SEAWELL, J., took no part in the consideration or decision cf this case. 

APPEAL by defendants f r o m  Finley,  Eniergenc!j ,Tlr,-lye, a t  October 
Special Term,  1937, of ~ ~ E C K L E N ~ U R ~ .  

Civil action to  recover damages f o r  personal injur ics  alleged to have 
been caused by  the  wrongful  act, neglect o r  defaul t  of t113 defendants. 

Plaintiff waq illjured about  9 o'clock on the morn ing  of 7 Noxenlber, 
1935, a t  a rai l road crossing i n  Salisbury, K. C'., when the t ruck he was 
dr iving n a s  s t ruck by  tlle tender  of 311 engine operated by the corporate 
defendant, wi th  J o e  Lpe the  engineer i n  charge. 

Plaintiff testified t h a t  he  was employed a i  a t ruck driver  fo r  the  
A i r  Reduct ion Sales Company of Charlot te  and n a s  engaged i n  clclirer- 
ing o x g e l 1  and  acetylcne cylinders 011 the morning in quehtion; t h a t  
E. H. V a l l e r ,  his helper, was qitting on his  r ight  i n  tlie (*ah  s e a t ;  t h a t  i t  
had been raining,  but  had  stopped or  n a s  n l i d n g  and there was a h e a l y  
fog ;  t h a t  he  could see "through this  mist  tha t  morning" 75 or 100 fee t ;  
t h a t  he  n a s  thoroughly fami l ia r  wi th  the croq4ng and  its four  regular 
tracks, plus a switch track, making  five i n  a l l ;  tha t  lie knew a regular 
t r a i n  o r  shif t ing engine niiglit be coming arross the tracks a t  a n y  t ime 
as the crossing was near  the shif t ing yard3 of the corporate defendant ;  
t h a t  he stopped about ten feet f r o m  the  svitt-h t rack,  looied a i d  listened 
and  heard  no th ing ;  tha t  he  next stopped about ten feet of t h e  first t rack,  
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looked and listened, and did not hear or see anything;  that he then 
started up  again, traveled a distance of forty or fifty feet in low gear 
a t  a speed of three or four miles an  hour, and was struck by the tender 
of a shifting engine on the fourth track. "As to whether I looked south 
(to plaintiff's right and in the direction of the engine), I glanced that 
may. . . . I glanced south after I started up. I don't know exactly 
where I was when I glanced south, but i t  mas something like between the 
first and second tracks. After that  I didn't look south any more, looked 
to my left. I never did see the engine with which I collided. I didn't 
see the train a t  all." 

Plaintiff's helper testified that  he kept a close lookout down the tracks 
in the direction of Salisbury or towards the south;  that  he first saw the 
tender of the engine when the front wheels of the truck were about the 
fourth t rack;  that  he couldn't tell whether the engine was moving or 
standing still on account of the fog;  that  i t  was within 50 or 65 feet 
before he was able to determine that  it was moving-backing u p ;  that  no 
bell or whistle, signal or warning of any kind was given of its approach; 
that its speed was from 40 to 50 miles an hour ;  that  he called out to the 
plaintiff to "look out" just before i t  hit the truck. 

The evidence on behalf of the defendants tends to show quite a different 
state of facts. The engineer testified that  he saw the truck and thought 
it would stop ; that  he gave the usual signals, and applied the emergency 
brakes when he discovered the truck was on the fourth track;  that  the 
rain had ceased falling and while there was some slight mist, there was 
no fog;  that  he was running around fifteen or twenty miles an  hour and 
"I think the truck was making about the same speed, around 12 to 15  
miles an  hour. . . . The truck did not stop-didn't make any halt 
whatever." 

The motions for nonsuit were overruled, and in  apt  time the defend- 
ants requested the court to instruct the jury that  "unless you find the 
plaintiff's vision was obstructed by a fog, you should answer the second 
issue (contributory negligence), 'Yes.' " Refused; exception. 

The usual issues of negligence, contributory negligence and damages 
were submitted to the jury and answered in favor of the plaintiff. 

From judgment on the verdict, the defendants appeal, assigning errors. 

D. E. I I e n d e m o n ,  II. L. X c C o r m i c l c ,  a n d  C h a r l e s  S. R h y n e  for p la in-  
t i f ,  appel lee .  

W .  T .  J o y n e r  a n d  J o h n  111. R o b i n s o n  for d e f e n d a n t s ,  appe l lan t s .  

STACY, C. J. The one circumstance which saves the case from non- 
suit, G o d w i n  v. R. R., 202 N .  C., 1, 161 S. E., 541; E l l e r  v. R. R., 200 
N. C., 527, 157 S. E., 800, and carries it to the jury, D a n c y  v. R. R., 
204 N. C., 303, 168 S. E., 200; R u t n e r  2'. R. R . ,  199 N .  C.,  695, 155 
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S. E., 601, is the presence of cridcnce tcndiiiq to  hliou l o ~  I isihility f r o m  
fog or mist.  l 'trrhcr 1 ' .  I?. R., l c l  S. ('., 95, 106 S. E., 753;  dohtisoti 
1 % .  I?. I?., 163  s. C., 431, 79 S. E.. 690 ; X o ~ r ~ o ~ r  1 , .  I?. I?. ,  146 N. ('., 14, 
59 S. E., 15'3. Compare Lollin I , .  I?. l?., 210 N .  C.. 404, IS6  8 .  E., 493;  
l l 7 ( ~ 5 t ~ t t  1 % .  I!. l?., 194  x. C., 210, 139 8. E. ,  237;  LPP L,. I?. R., 1 \ 0  S. c'., 
1 3 ,  0 S. 1 .  1 5  Opi~c l~e l iess  of the atmosphere, i f  c~tal)lislicd, in- 
cre:~sml tlirx ilcetl of t imely nlrrning nl i ich the plaintiff liacl a right to 
cspcct, QltiTzn 1 ) .  R. R., cciif(>, 45. alicl Iicigl~tened the n-wl of a t tent ion 
on liii  11art. L c c  1 % .  I?. l?., atrprtr. D u e  c#irc, i.e., cor~~nlensnra tc~  care 
~ l n d c r  tile c ircunistance~.  \ \ a s  required of both. St~(t71 r .  17fi1iiic.,s C'o., 
200 S. C., 719, 1 5 s  S. E., 3S5. Tlic a c w l l t d  s tandard  under  vary ing  
conditions is the  conduct of tlw reasonably prudent  mall. ( ' o l c ~  1%. It. X., 
211 S. C.. 591. 1 9 1  S. E.. 3 5 3 .  "Tlie s tandard ii :rlnayq the  conduct 
of tlw reasonably prudent  nian, o r  the  care nliicli a r e a m ~ l j l y  prndent  
m a n  n o11ld l i a ~ e  used uiider the c i r c u m ~ t m c c s .  Y ' U ~ O I  I * .  L lo t~otz ,  152 
N. C'., 441, 67 S. E., 1015. Tile rulc  is constant,  n l i i  e the  degree of 
c a w  xl l ich a reasonably prudent  n ~ n n  escrcises varies ~ i t h  the  esigciicies 
of the occasion." Ilinritorltl 2'. S c r r i c c  Kforcs ,  211 N .  C. ,  632, 1 9 1  S. E., 
35s. 

I t  follons, tlicrefore, t h a t  the  case sliollld h a r e  bccn rnadc to t u r n  on 
the finding of this  fact  i n  accordance v i t h  the dcfcndant<' prayer .  Lcc 
1.. R. 7?., 212 S. C., 340;  L i r ~ c o l t ~  1 ' .  I?.  l?., 207 X. C., iS7.  1 7 s  S. E., 
601;  I l t rrr is  1 . .  8. R., 199 S. C., 79d, 156  S. E., 102. 

Spiking to the  m u t u d  and  reciprocal duties of t r a i ~ l m c n  and  travel- 
ers on appronclling n public c r o ~ s i n g ,  i n  X o o r e  7'. I?. C., 201 N. C., 26, 
1 5 s  8. E., 556, ,ldnrrls, I . ,  t lclircring tlic opinion of the  Court ,  , a id :  
" ITl~cn  approac l~ ing  a public crossing the en~plopees i n  cliarge of a t ra in  
and a t r a w l e r  upon the  h i g h ~ v n y  a r c  cliargccl nit11 tllc mutua l  and  
reciprocal d u t y  of eserci i ing due care to avoid inflicting or r e w i r i n g  
in jury ,  due care being such as  a priideilt p c r w n  n.onld cxcrciqe under  
the circ1ulrstaiicc5 a t  the p r t i c ~ i l n r  t ime and  placc. 'Both pnrtics 
a re  clrargetl with the  ~ n l ~ t u a l  d u t y  of kecpiiig a carcful lookout f o r  
danger  and  the  degree of cliligmce t o  bc need on ei ther  side is such as  a 
prndclit  m a n  wolild exercise under the c i r c i n n ~ t n n c c ~ ~  of the c:rv i n  
e n d e n ~ o r i n g  to perform liis duty.' I I H ~ T O ~  ( ~ 1 1 1 ( 7 t i f  C'o. I,. \ ' l i( l( l ,  93  IT. S.. 
161. 24 L a ~ r  Ed. ,  40S, citccl i n  ( ' o o p c r  1.. R. C., 140 X. C'., 209. O n  
r e a c l i i ~ ~ g  the  cros411g and  before at tempting to go 1111011 i t .  :r t r a d e r  
mu,t use lii i  sense of sight and  hearing-must look a n  1 li*tcn for  ap-  
l~roar l i ing  t ra ins  if not  prevented f r o m  doing so by  the fau l t  of the 
rai l road con1pan;v; and  this  he  should do before e n t c r ~ n g  the  7onc of 
dangel,. Jolllcaotr 1 . .  I?. l?., 163 1. C., 4 3 1 ;  H o l t o n  1 , .  R. R., 1SS S. C., 
3"'. i 4 , l l rr f t l rr  I , .  l?.  l?., 199 S. C., 695. This. as  n e  nnder,itand it. is tlic 
prevailing rule. , i t  ally ra te  i t  is  observed and  has  often been applied 
by thic, Court." 
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Plaintiff makes the  point t h a t  the  requested instruct ion is  too nar row 
i n  t h a t  i t  omits the  use of the  word "mist" i n  connection wi th  the  word 
"fog." I t  is t rue  some of the  witnesses speak of the  "mist," others of 
the "fog," and  i n  several instances, perhaps both words a r e  used, bu t  i t  
is conceded t h a t  the  two v e r c  employed interchangeably throughout  
the trial.  T h e  gist of the  prayer  is, t h a t  unless plaintiff's vision was 
obstructed or  obscured, he  ought  not  to recover, because admit tedly he  
drove directly i n  f ron t  of a n  on-coming engine, which he  shoul(1 have 
seen but  f o r  the  atmospheric condition. Uul loc l~  c. R. R., 212 N. C., 
760;  IInrrison v. R. R., 194  K, C., 656, 140 S. E., 598;  Cole,ncrn 1 ' .  

R. R., 153 S. C., 322, 69 S. E., 251;  Cooper c.. R. R., 140 S. C., 209, 
5 2  S. E., 932. r e  th ink  the substance of the  instruct ion shoultl h a r e  
been given. Parks  c. T r u s t  Co., 195  K. C., 453, 142 S. E . ,  473 ;  BnXu 
r.. R. R., 1 4 4  S. C., 36, 56 S. E., 553. 

T h e  case lends itself to  much  writing, as was said i n  Eller  c. R. R., 
slcpra, but, i n  the  end, i t  all  comes to the  single question whether the  
requested instruction should have been given. W e  a r e  constrained to 
hold t h a t  i t  should. This  necessitates another hearing. 

New triaI.  

SEAWELL, J., took n o  p a r t  i n  the consideration or  decision of this case. 

F. I3. GURGASIOUS r. J. 11. SIJIPSOS. COROSER, DII. P. A. SHELRURSE, 
DR. 11. C. WARWICK, DR. ROT 11. SJIITII, a m  REICH FCSERAL 
HOJIE. ISC.  

(Filed 25 May, 1938.) 

1 .  Dead Bodies § 3- 
A father nlay maintain ml action for the ~ v r o n g f ~ l  mutilation of the 

dead body of his son, inclndiiig mntilation bv unautl~orized autopsy. 
2. Coroners § 2- 

A coroner has no authority to perform mi autopsy in cases where there 
is no suspicion of foul play. C. S., 1020; ch. 200, Public L a w  of 1933 
(S.  C. Code. 6003 [I] ). 

3. Public Officers 3 & 

As a general rule, a public officer is not protected from liability on 
account of his office I\-hen the act complained of is outside the scope of 
his duties, and a public officer is charged ~ i t h  observing the legal limita- 
tions upon his authority, especially where rights of third persons are 
involved. 
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4. Dead Bodies 5-Coroner and physicians performing unauthorized 
autopsy may be held liable for wrongful mutilation. 

Both the coroner and physicians performing an amopsy on a dead 
body, under the coroner's dircctiou, may be held liable by the father of 
tlie deceased for wrongful mutilation when the autopsy is ordered by the 
coroner on his own initiative solely to ascertain the cause of death 
without suspicion of foul play, since in such case the coroner is nithout 
authority to order the autopsy, and his direction therefor can confer no 
immunity upon tlie physicians. 

5. Same- 
Evidence that agents of a funeral home merely failed to object to tlie 

performance of an unauthorized autopsy by physician: under direction 
of the coroner, is insuficient to establish a cause of action against it for 
wrongful mutilation. 

Ahpear ,  by plaintiff from lfi l l ,  Specicrl Judge, a t  February Term, 
1938, of GUILPORD. 

Mi rmed  as to defendant Reich Funeral  Home. 
Heversed as to defendants Simpson, Shelburne, Warwick, and Smith. 
Action to recover darnages for mutilation of the dead body of plain- 

tiff's son. An  unauthorized autopsy is alleged. The county coroner, 
thrce physicians and an  incorporated funeral home are joiiied as parties 
defendant. At  the close of plaintiff's evidence j u d g n m ~ t  of nonsuit as 
to all defendants was entered, and plaintiff appealed. 

Paul S t r i ck land  clnd Ilrm L. Rob inson  for p la in f i f f ,  appe l lun f .  
Bines (6 Uoren  a d  iS1ccpp B S n p p  for d e f e t ~ d n n f s ,  appellees. 

DEVIX, J. The right of a father to prosecute an action for damages 
for the wrongful mutilation of the dead body of his son has been estab- 
lished by tlie decisions of this Court ( K y l c s  r. R. B., 147 N. C., 394, 
61 S. E., 275; Floyd  c. B. I?., 167 N. C., 55, 53 S. E., 1 2 ;  ,llorrow c. 
K .  I Z . ,  a r ~ t c ,  127),  and this principle has been extended to include an  
action based upon an  unauthorized autopsy. step hen sot^ c. D u k e  Gni- 
r c r s i f y ,  202 N .  C., 624, 163 S. E., 605. The right to bury the dead is 
generally treated as a ycctsi right of property, and the mutilation of tlle 
body held actionable. K!/lcs 2.. R. R., supra : Larserl c. C'hnse, 47 Minn., 
307. 

I le re  the plaintiff's elidence shows that  the autopsy on the body of 
plaintiff's son was pcxfornled by reputable physicians, a t  a funeral home, 
by tlle direction of the county coroner. There is no suggestion that  any 
of these were acting o t lmvi se  than in good faith. Gndt,r these circum- 
stances will an  action for damages lie against them, or any of them? 
Lct us csainine tlic fact.; upon vllich liability is claimed. 
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I t  appears from the evidence offered by the plaintiff that  the body of 
his minor son was discovered in the Y. M. C. A. swimming pool, in 
Greensboro, apparently drowned. The plaintiff lives in Wilmington. 
None of the next of kin of deceased were in the countv. The coroner 
was called in, and he, upon finding no water in the lungs and neck 
unbroken, had the body remored to the funeral home of one of the 
defendants, and called in three physicians to make an autopsy to deter- 
mine the cause of death. The autovsv revealed that  death was due to 
an acute heart attack. I t  was testifikdthat the defendant Simpson (the 
coroner) had said "he had the autopsy performed to determine the cause 
of death, that  he had no suspicion of foul play, that  no inquest was 
held." The admission in the answer of the defendant physicians, that  
they were requested and directed to perform the autopsy "for the pur- 
pose of determining the cause of death," was offered in evidence. Ad- 
mittedly no permission from the father of the deceased, nor any of his 
kin, was asked or obtained. The father testified he would not hare  given 
his consent if i t  had been requested. H e  further testified that  knowledge 
of the autopsy on the body of his son shocked and unnerved him equally 
with the news of his death. There was no evidence that  the defendant 
funeral home offered objection to the autopsy being made, or did any- 
thing to prevent it. 

The duties and powers of a coroner are prescribed by C. S., 1020. I t  
is apparent from an examination of this statute that no authority is 
there given the coroner i11 cases where he does not suspect foul play and 
where no inquest is held or jury summoned, upon his om-n initiative, to 
cause an  autopsy to be performed merely to ascertain the cause of death 
of n person. This statute authorizes an investigation "whenever i t  
appears that the deceased probably came to his death by the criminal 
act or default of some person," and in such case empowers the coroner 
('to sumnloil a physician or surgeon and to cause him to make such - .  

examination as may be necessary whenever it appears to such coroner 
as proper to hare  such examination made." 

The right to perform an autopsy is expressly limited by ch. 209, 
Acts of 1933 (codified in Michie's N. C. Code as section 5003 [ I ] ) ,  
where it is provided: '(The right to perform an  autopsy upon the dead 
body of a human being shall be limited to cases specially provided by 
statute or bv direction or will of the deceased: cases where a coroner 
or the majority of a coroner's jury deem it  necessary upon an  inquest 
to haye such an autopsy; and cases where the husband or wife or one of 
the next of kin or nearest known relative or other person charged by law 
with the duty of burial, in the order named and as known, shall author- 
ize such examination or autopsy." 

By C. S., 4518, in cases of homicide, the prosecuting officer for the 
State may direct a post mortein examination of the deceased. 
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I t  follows t h a t  a n  unauthorized autopsy to determine the cause of 
death where foul  play is not sl~sliectrd, though o r d e r d  hy the  coroner 
under  color of h i s  office, is  i n  r iolat ion of the  r ights  of the  n e s t  of' k i n  
of the  deceased, and  t h a t  tlie colwncr is not protcctcil by the  oflicial 
capaci ty ill ~vhicl i  Iic purports  to  act. Tlie d u t y  to  aqcertain the l imits  
of his  au thor i ty  ant1 to  ohscrrc tlic la\\-, par t icular ly n h r c  the rights of 
others n-cw aff(~ctci1. n as incnirilwnt upon this defeililant. 

Tlic gcilcr:rl ~ w l c  is tliat \\lien a n  officcr gocs outside hc v o p e  of liis 
d u t y  llc is not  entitled to 1)l.otection on acco l~nt  of his  offm,  hut i, liable 
for  his  acts like a n y  p r i ~ n t e  indirithlal.  46 ( ' .  ?J., 1043; 1 I o f i f t  I .  D0131\, 

205 N. C., 5G5,  172 S. E., 317; C 7 0 i ! j  2 ' .  B U I I ~ ~ ~ ~ I ~ I I I ,  50 S. D.. 372;  45 
.I. 1,. ]I., 120<5; 52 A. 1,. R., 1447. 

I t  a1.o follon .: t h a t  tlie phyqieians n lio pc~rforliiccl the autopsy a t  the 
(lireetion of tlic coroner, up011 his requeqt tha t  this  be (lone llicrely to  
dctcrniinc the cause of Jcatll. and  without  the consent of tlic n e s t  of kin. 
a re  equally u n p r o t t ~ t c d  f r o m  liability f o r  all mlautliorized inr:lcion of 
the riglit\ of t1io.e in jur iou i ly  affcctcd. Il'ooc7s 1 . .  (:rct1rtr111, 140 ~ I i n i l . ,  
16.  

Tllerc I\ as  n o  tcstiinoliy t h a t  the agent? of tlie defendant funernl  liome 
did Inore t h a n  fa i l  to  offer objection to the action of the coroner by  
~vhoin  the hotly n a s  brought to  its home, arid it  is not pcrceired how 
this c ~ i d c n c c  can  be held sufficitnt to  imposc l iabi l i ty  f o r  a n  unauthor-  
izcd autopsy pcrfornicd by  otlwrs and  w i t h  x l i i ch  it h a d  nothing to  do. 

I t  m a y  be noted, i n  justice to  the  defendants, that  tlie plaintiff's 
c ~ i d e i l w  sl~on-h t l ~ t  tlic au top iy  \ \ a s  carefully perfornicd, tliat there war 
no inntilatioli  of the  body other  t h a n  a n  incision i i s t c r n  incl~eb long, 
carefully closed and  sewn, and  tlmt this  did not sliow whew t l ~ c  body was 
clotlied f o r  burial.  It also appealwl t h a t  the nrarks on the body n c r c  
but lit t le more tlian t l ~ o i c  whicli \\olild h a r e  been rcnclcled necessary i n  
tlic o rd inary  procws of e i l~ba l~ i i ing .  

Wliile the  defendants doubtleys h a r e  arai lable  testiriroliy tentling to  
controxcrt the $:~intiff's c a w  i n  mater ial  p a r t i c ~ ~ l a r s .  on a motion f o r  
judgmcwt of nonsuit the  un i form rule  ii tha t  tlie e r i d s n c ~  must be con- 
sidcrctl i n  its rrioqt f a ~ o r a h l c  aspect f o r  the plaintiff. Tienet1 i n  this 
light.  we reach tlic conrlnsion t h a t  as to  defendant Reicli Funera l  Ilo111c. 
Ilic., tlie judgment of the Snperior  Cour t  slloultl he affirmed, :11ul t lmt  
as  to  the  tlefentlailts S i m l ~ i o n ,  Sliclhurne, T:'ar\\ ick and  h i t h ,  the judg- 
ment  of noilruit s l ~ o u l d  be r e r e r d .  

- I f i r l i~ed  as  t o  defendant Rcicli Fui icral  IIomc. 
Rcrcwed as  to  defelitlmts S i ~ n p s o n ,  Shelbnrne, V a r ~ r - i c k  ant1 Srnitli. 
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STATE v. ERSEST FETD. 

(Filed 25 May, 1038.) 

1. Burglary § 9- 
Evidence in this case k c l d  sufficient to be submitted to the jury on 

charge of burglary in the first degree. 

2. Burglary 5 10c: Criminal Law § B3d-Evidence held to rcquirr sub- 
mission of question of w i l t  of lesser degrees of the crime rliarged. 

The State's eridence tended to show that defendant brolie and entered 
the dwelling house in question a t  night n-hile same was occupied as  a 
sleeping apartment, stole some money and ran ~vhen  the femalc occupant 
discoverecl him and screamed. Defendant contended, upon snpporting 
evidence, that  a t  the time he n a s  too clrn~lli to 1 i n 0 ~  where lie was or 
wlint he was doing. The court instructed the jury that defendant might 
be convicted of burglary in the first degree. or of burglary in the second 
degree, if they found that  the room was nnoccupied. but if they found 
defendant was too drullli to form felonious intent they should return a 
verdict of not guilty. Hcld: The instruction required the jury to find 
the defendant guilty of burglary in the first degree or not guilty, ~ i l i ce  
there was no evidence that  the room was nnoccupicd, and clefendant is 
entitled to a new trial for error of the court in failing to instruct that  
defendant might be found guilty of brcalring and entering othcrnisc than 
burglariously, C. S., 4236, or of an  attempt to commit the offense. C. S., 
4640. 

3. Criniinal Lam 5 SIC- 
Error in failing to submit the question of defendant's guilt of lesser 

degrees of the crime charged is not cured by a verdict of guilty a s  
charged in the indictment. 

4. Criminal Lam 5 81d- 
When n new trial is a~varded on one esc~pt ion.  other exceptions rclat- 

ing to matters not liliely to arise on the subsequent hearing need not be 
determined. 

APPEAL b y  defendant  f r o m  f l n r d i n g ,  J., a t  S o r e m b e r  Term,  1 9 R i ,  of 
GUILFORD. S e w  tr ia l .  

T h e  defendant  was convicted of burg la ry  in the first degree, and  f r o m  
judgment imposing sentence of death, he appeals.  

A t t o r n e y - G e n e r n l  -llcillz~llrcn a n d  d s s i s f a n f  d f f o r n e y - G e n e r r r l  1T7illis 
f o r  t h e  S t a t e .  

S o l  B e r n n r d  TT'cinsfein a n d  J n r n e s  E .  C ' o l f m ) l c  f o r  c le fcndnn f .  

DEVIS, J. T h e  bill of indictment charged the defendant  vith feloni- 
ously a n d  burglariously breaking and  entering, i n  the nighttime, the 
dwelling house of M a r y  E. Kinsland and  Helen G. Moore ill the  c i ty  of 
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Greensboro, the honsc being tile11 actually ocwlpied by them as a sleeping 
a p r t ~ i i c n t ,  and that the breaking and entry n.as ~ v i t h  t l ~ e  intent to <teal, 
and al\o to ravish the nanicd occupants. 

r 7 I hc defendant's motion for jildgment of nonsuit \xis properly denied. 
The testimony offered at thc trial was siifficient to s111~port the charge, 
both (of tlic unlawful breaking and entry and of the felonious intent in 
both Ilie particulars alleged in the bill. 

Niqs Mary E. Iiinsland testified, in s~thstance, that  she and Xiss 
Moorc occupied the same apartnient, and that  on the occasion alleged 
they went to bed about 11 :30 p.111.. and that the doors leading into the 
llall\\ ay ant1 into their apartment vcre  clowl hut not locket1 ; that  .he 
was an.akmed about 4:00 a.m. by the prcsencc of sorncxone (later itlcn- 
tified as the defendant) lying lmicle her on the bed; that she scrcaiilctl 
and the man r a n ;  that  forty ce l i t~  Tvas missing from her pocketbook; 
that the man's coat, shoes and overalls nere  on the floor a t  the foot of 
the bed. The State also offered evidence> tending to ihow tliat tlic 
dcfcnllant Tvas found about 7 :30 the same n~orll ing asleq) ulidcr a bed 
in a l~ouse not f a r  away, and that  he had forty cents in his pocket; tliat 
he told the officers tliat lie and another nlan entered the :~partmclit 
tllronyli the door, looking for money, that both of tliem entered the 
ap:"tnlcnt. 

The defendant testified and offered evidence tending to sho\v that  lie 
XIS in siwh a drunken condition on the night in quehtioil that lie did not 
know nliere he was or what he ~ v a s  doing, and that  he thought he was 
going honle and did not re lnen~l~er  going into any honsc. I-Ie denied 
niakiug the statements to the officers. The State's n i l n e w y  however, 
testified the defcndaat ran  from the apartment when discovered, that  he 
was not drunk .when arrested three and a half hours later, and that  the 
other man was not with him a t  the time of the entry. 

Tho defendant, among other exceptions, assigns as c3rror the failure 
of the learned judge ~ v h o  presided over thc tr ial  to permit the jury to 
coiisicler a less degree of the crime of burglary or a lesser offcnqe cogni- 
zaldc under the bill of indictment (C. S., 46-10)? and that he charged 
the jury in effect that  they could only return a rerdict of guilty of 
burglary in first dr,gree or not guiltv. While i t  is true the court charged 
the jnry tliat if they foulid the d ~ ~ e l l i n g  house was ~~noccupietl.  they 
should convict the clcfenclnnt of burglary in second deglee, there was no 
evidelic'c to support that  rien.. A11 the evidence tended to show that 
the house Tvas actually occupied a t  the tinw of the entry charged. But  
the defendant coilteilds that  there mas evidence from ~ ~ h i c l i  the jury 
might have found that  the entry was otherwise than I y  a burglarious 
breaking, constituting the lesser offense defined by C. S., -1235, and that  
the jury should hare  heen so inqtructcd. I n  support of thiq position 
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defendant cites S. 2%. A l l e n ,  186 N. C., 302, 119 S. E., 504, and 5'. 1 % .  

Spain, 201 S. C., 571, 160 S .  E., 825. 
I n  the A l l e n  case,  supra ,  the bill of indictment and the facts were very 

similar to those in the instant case. There the evidence showed that  the 
defendant, in the nighttime, entered t h ~  dwelling house by raising a 
window. and crawled under the bed of Mrs. ,Illen. and that  shc was 
awakened by his putting his hand on her. The defendant offered evi- 
dence that  he was so drunk he did not kno~v where he mas or what he 
was doing. The court stated the principles of law applicable to the 
different phases of the evidence under the bill of indictment, a$ follows : 
"It  is a well recognized rule of practice with us that  ~vhere  one is in- 
dicted for a crime, and under the same bill it  is nermissible to convict 
him of 'a less degree of the same crime, or of an attempt to commit the 
crime so charged, or of an attempt to commit a less clepree of the same 
crime' (C. S., 4640). and there is evidence tending to support a milder 
verdict, the prisoner is entitled to have the different r i ens  presented to 
the jury. under a proper charge. and an error in this respect is not cured 
by a rerdict convicting the prisoner of the crime as charged in the bill of 
indictment, for in such case it cannot be known whether the jnry would 
hare  conricted of a less degree or of an attempt if the different ~ i e w s ,  
arising upon the evidence, had been correctly presented to thcm 1)y the 
trial court. S. z3. W i l l i a m s ,  185 S. C'., 6S5, and cases there cited. The 
number of verdicts which the jury niay render on an indictment for 
burglary in the first degree, under our present procedure, must be deter- 
mined by the evidence and the manner in which the bill of indictment 
is dralvn. . . . Under the last form just mentioned (charging break- 
ing and entry with intent to commit a felony, and also charging com- 
mission of the felony), the prisoner niay be convicted of burglary in the 
first degree, or of burglary in the ~econd  degree, depending on whether 
or not the dwelling house was actually occupied at the time, or of an 
a t teml~t  to commit either of said offenses, or he may be convicted of a 
nonburglarious breaking and/or entering of the dwelling house of 
another, under C. S., 4235, or of an  attempt to commit said offense, 
though the State may fail to prore the commission of the felony as 
charged." 

I n  8. v. Spain, s u p r a ,  S t a c y ,  C. J. ,  applying the rule stated in the 
A l l e n  case,  supra, uses this language: "But i t  seems that  the case might 
have been submitted to the jury on the charge of breaking or entering 
the dwelling house in question, other than burglariously, with intent to 
commit a felony or other infamous crime therein, contrary to thc pro- 
visions of C. S., 4235, or of an  attempt to commit such offense. S. p. 

S p e a r ,  164 N .  C., 452. 79 S. E., 869; S. 2.. F l e m i n g ,  S I L ~ T U  (107 S. C'., 
905). I t  is prorided by C. S., 4640, that  upon the trial of any indict- 
ment the prisoner may be convicted of the crime charged therein, or of a 
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1e~' i  degree of tlie ~ a m ~  ~ r i m e ,  or of a n  attempt t o  corilnlit the  cr ime so 
c~l~:~rgct l ,  o r  of 2111 attenipt to  collimit a lcis degree of the  qame crime. 
AS. 1 % .  R ( I / C / ~ ~ / ,  S I I ~ U ~  (199 x. ('., 9 ) ;  kq. 1 % .  ~ ~ P U S O T N ~ ~ ,  19:) K. C., 5.52, 143 
S. E., lST; Y. I .  Nro~c~rz, 113 S.  C'., 645, 1 9  S. E;., 51." A q .  P .  11'01l~, 211 
S. c'.. 4s;. 

111 tllc case a t  b a r  the judge charged the j u r y  to  the  effect tha t  if the 
St:ite h a d  failed to  saticfy tliern beyond a reaqorlahlc doubt  t h a t  defend- 
a n t  broke and  entered the  room, occupied as  a sleeping :partment ,  i n  the  
nipht t i~l ie ,  o r  tl iat lie had  a t  the t ime the  intent  to  commit the felony of 
l a r c c l ~ y  or  rape, they could not convict l i i r r~ ;  t h a t  if tliey folmd beyolid 
n r e a m l a b l e  doubt  t h a t  the  defendant  broke and  e n t e m l  the  occupied 
slccping apar tment ,  i n  tlie nighttime, wi th  illtent to  c o n m i t  the  felonies 
cliargcd, tliey should conrict h i m  of burglary i n  first degree, but  if they 
foulid the rooin n as luloccupicd, t1ic.y could not cwlrict hiin of I)urglary 
in  first degree, hut  of burglary i n  wxond degree. B u t  t h a t  if they found 
hc n.a\ too tlrliiik t o  luideritalld n l i a t  11c was doing a1 (1 w a r  unable to  
f o r m  i n  his inind ally p ~ r p o w  or  intent  to  steal o r  ripe, they ~ h o u l d  
re tu rn  a r c d c t  of not guilty. T h u s  the  j u r y  n a s  g i r w  no al ternat ivt  
but  to  re tu rn  n rerdict  of gui l ty  of burglary i n  first degree ( there being 
no critlencc n.llaterer t h a t  the room n as uiioceul~iecl) o r  not  guilty. T h e  
charge failed to  accord to  tlie clcfclidallt the r ight  to  have the  ju ry  con- 
sider the  1)liase of n no111)1uglarim entry, or of a n  at tempt to coninlit 
thc o f c n s c  under  the  rule  la id do\\il  i n  the  4llen a n d  Sl~ain  ctrscs, s ~ r p r n .  
Tlie dcfcildailt l iariiig been c~onrir ted of a cc-tpital felony, n e  m u i t  r rgard  
the e r ror  pointed out as  mater ial ,  necessitating a 11ew Irial.  

,Is the  queitions presented hy  defendant 's other assipmieat.  of e r ror  
m a y  not he raised on nnotlier t r ia l ,  wc deem i t  unnecessary to  diicues 
them. 

S e w  tr ia l .  

J. B. I iESSEDT Y. HIGH FOIST ShVISGS & TRUST' COI\IPAST AXD 

JlItS. SUSIE E. hIILLIIilS, AI)~\IIXISTR.\TOBS C. T. A. 01' ESTATE OF J .  ED 
3IILLIIiIS. DECEISEI). 

(Filed 25 JIny, 1035.) 

1. Canc.ellation of Instrnnlcnts 13- 
111 :rn :r(.tio~l to c.nnc.cxl or rc'sc,i~rtl n coiitr:~('t of wal? for frautl, nl)on 

r(>tlirli or t1,11(1~r of 1110 l)rol)(>rty recci~etl. tllc I~nycr i.: t~utitletl to rccoycr 
t l ~ c  11rico paid. 

2. Frz~ncl 3 13-111 action for frnucl, plaintiff is cntitltxcl to recover the 
c1iffcro1c.r Iwtween rcal value and value if article were as rt~presrnted. 

Plaintiff instituted this action to rccowr for nllcged frnud in the sale 
of  a 11iortg;rgc : r ~ r t l  note sccr~rcd tlicrcby. :~llcging that he n-as indnced to 
pl~rclinse s:~nic by frawlnlc~lt rt\prcst1nt:rtio~~s tlmt the 1nortg:rge and note 
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were good and the property ~vould bring more than the amount of the 
note, when in fact the f c m c  mortgagor 11ad denied she had signed same 
to the knowledge of plaintiff's transferor. Held:  The measure of dam- 
ages plaintiff is entitled to recowr upon a favorable verdict upon the 
issue of fraud is the difference in the actual rnlue of the mortgage and 
note and their ralne if they had been as represented, and a charge of the 
trial court giving the jury no other guide as to the measure of damages 
except ail instruction that they might consider the amount of the purchase 
price paid by plaintiff, is error entitling defendants to a new trial. 

3. Appeal and Error § 41- 
When a new trial is awtrded on one esception, other exceptions relating 

to matters not likely to arise on  a snbseqnent hearing need not be con- 
sidered. 

APPEAL by defendants from H n r d i n g ,  J., a t  November Term, 1937, 
of GUILFORD. Reversed. 

The action was instituted in  the municipal court of the city of High 
Point. Judgment was there rendered upon verdict in favor of the plain- 
tiff and the defendants appealed to the Superior Court of Guilford 
County, assigning errors. The judge of the Superior Court overruled 
all the assignments of error and affirmed the judgment of the niunicipal 
court. 

Defendants, preserving their exceptions noted in the trial court, ap- 
pealed to the Supreme Court. 

X .  TI'. Sas l z  f o r  p l a i n t i f ,  a p p e l l e e .  
F r a z i e r  Le. F r a z i e r  f o r  c le fendants ,  a p p e l l n n t s .  

DEVIS, J. The plaintiff's cause of action was based upon allegations 
of fraudulent representations made by defendants' testator, J. E. Nilli- 
kin, whereby plaintiff was induced to purchase a t  the price of $1,238.42 
a note and mortgage on real property purported to ha\-e been executed 
by G. K. Payne and wife, Elizabeth Payne. There was testimony tend- 
ing to slion- that  J. E .  1Zillikin fraudulently represented to the plaintiff, 
as an inducement to the purchase, that the note and mortgage were good 
and that  the property embraced in the mortgage would sell for more 
than the debt thereon, whereas the said Millikin knew that  the papers 
had not been signed by Elizabeth Paylie, and that  she denied liability 
thereon. There was also evidence tending to show that  the mortgage 
had no appreciable d u e ,  and that  no bids vere  placed on the property 
~vl~-hea offered for sale under foreclosure, and that  plaintiff, having bor- 
ro~r-ed the money from a bank to pap the purchase price of the note and 
mortgage and h a ~ i n g  placed the papers as collateral to his note therefor, 
had judgment taken against him on his note to the bank, his homestead 
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laid off and the excess sold and proceeds in the sum of $400 applied by 
the bank to its judgment. 

The defendants denied that  the representations relied on were made 
by their testator, or that  the note and mortgage were in any respect 
invalid, and further, that the plaintiff was aware of the fact that  Eliza- 
beth Payne denied she had signed the papers. I t  appears that  the date 
of the purchase of the note and mortgage bx plaintiff, and the transfer 
and assignnlent of the papers by J. E. Xillikin ~i -as  6 ,July, 1931, and 
that  G. TV. Payne, the husband of Elizabeth Payne, had died in March, 
1931. I t  does not appear that  Elizabeth Payne had more than a dower 
interest in the property after tlie death of her husband, or right of pos- 
session for life under C. S., 4103. I t  appears that  neither Elizabeth 
Payne nor the estate of G. 11'. Payne is solvent. 

The issues submitted to the jury by the court were these: 
"I. Was the plaintiff induced to purchase the note and mortgage set 

out in the complaint by the false and fraudulent representations of J. E d  
hlillikin ? 

"2. What  damage, if any, is the plaintiff entitled to re-over 1" 
Tllc defendants assigned as error that  the trial judge charged the jury 

upon the second issue as follows : 
"Now, the court charges you, gentlemen of the jury, if you come to 

answer this second issue, that  it  is a matter for you to sag how much the 
plaintiff in this case has been damaged. You have a r i ~ l i t  to take into 
consideration what was tlle consideration involved in the transaction 
between the plaintiff and the deceased, J. Ed Nillikin, and, if you have 
been satisfied by the greater weight of the eridence on this second issue 
that tlie plaintiff has been damaged, then it is a matter left for you to 
say how much he has been damaged, and you may take into considera- 
tion the sum of $1,238.42, when you come to pass upon that question, and 
the court charges you that  whatever amount you award in answer to this 
issue, if you come to answer this issue, then the plainiiff i n  this case 
would ha entitled to recover interest on 11-hatever sum you find he is 
entitled to recover from 6 July,  1931." 

The exception to this portion of the charge sliould have? been sustained 
by the judge of the Superior Court. 

The charge of the trial court as to tlle measure of damages in an 
action based upon fraud in the .;ale of personal prop.rt7, under the 
allegations and testimony in this case, cannot be upheld. How much the 
plaintiff had been damaged was left to the jury to detc~rmine, with no 
definite guide other than the instruction, "You may take into considera- 
tion the sun1 of $1.235.42 when you come to pass upon this question." 

Ordinarily, when the buyer has been induced by fraudulent repre- 
sentations to purchase property, he is entitled to rescind the contract 
upon return or tender of the property received, and to recover the price 
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  aid. May v. Loomis, 140 K. C., 350, 52 S. E., 728. But  when the 
property is retained by the purchaser, or cannot be redelivered, it is 
established by the uniform decisions of this Court that  the measure of 
his damages is the difference between the real value of the property and 
the value it would have had if it  had been as represented. Lunn V .  

Shermer, 93 K. C., 164; Hoke v. Whisnanf, 174 N. C., 658, 94 S. E., 
446; Xorrison v. Harfley, 178 N .  C., 618, 101 S. E., 375; Wolf CO. V .  

Jfercanfile Co., 189 S. C., 322, 127 S. E., 208; Frick Co. v. Shelfon, 
197 N .  C., 296, 148 S. E., 318. 

The general rule is stated in Corpus Ju r i s  as follows : "The measure of 
damages sustained by the purchaser, when a purchase has been induced 
by fraud, is, according to the weight of authority, the difference between 
the real value of the property purchased and the value which i t  mould 
have had had the representations been true." 27 C. J., 92. 

Though not material to the decision of this appeal, it may be inter- 
esting to note that  the trial in the municipal court was had in May, 
1936, and that  defendants' motions to set aside the verdict and for new 
trial were continued by the court, with consent of the parties, until the 
conclusion of an  action which the court suggested should be brought by 
the bank against Elizabeth Payne to foreclose the mortgage, in order to 
determine the question of the ral idi ty of the papers. The trial of the 
suggested action, in the Superior Court of Guilford County, resulted in 
judgment for the bank (Elizabeth Payne not appearing a t  the trial 
either in person or by attorney). Decree of foreclosure was entered 
March Term, 1937, and the property sold, but, as was reported, "in view 
of the large amount of taxes and street assessments against said property, 
the highest bid that  could be obtained for said land was $100," subject 
to the encumbrances. Presumably this amount was applied on the 
bank's judgment against the plaintiff. Eotwithstanding the result of 
these proceedings, which were carried on pending the motion to set aside 
the verdict i n  the case under review, the trial judge declined to set aside 
the verdict and signed the judgment appealed from on 4 June, 1937. 

As the error in the judge's instruction to the jury in the trial court, 
hereinbefore pointed out, is material, requiring a new trial, we do not 
deem it necessary to decide the other questions presented by the assign- 
ments of error, as they may not arise upon another hearing. The judg- 
ment of the Superior Court is reversed, with directions that  the cause be 
remanded to the municipal court of the city of High Point  to the end 
that  a new tr ial  be had. 

Reversed. 



I S  THE SUPREME ('OUK'I' 

IIERI3ERT C. GIUGGS a s n  WIFE. COLON I:. GItIGGS. T .  H. BATTLE 
GRIGGS A N D  WIFE:, ESSIE S. GRIGGS. 

(Filed 28 May, 1038.) 

1. Appeal and  Er ror  3 4Of- 

I p o n  appcnl fro111 j~itlgmcnt sustaining a ilcinurrer, t 1 1 ~  Snpreme Conrt 
will esnininc the allegations of the coni1>1:lint to ascertain if they a rc  
sufficient, under the rille of liberal constrnction, to stntc n cnnsc of action. 

2. EYitud 3 9: Reforniation of Instrunicnts j j  7- 

In an action for reformation of n dectl for fraud, the facts constitntii~g 
the alleged fraud must be set 1113 xvitll suclr particularit:,. a s  to show all 
the eleinei~ts of nctional)le fr:untl, inrlnding frnndulent ii~teut.  

3. Sanic.-Allegations held insufticicnt t o  itllcgc actionable fraud. 

The compl:~int alleged tlint plnintiffs signctl n certain dectl bel ie~ing 
same conveyed only certain designatril real estntc, that the deed also 
conreyet1 plaintiffs' interests in c.crtnin est:~tes, that the attorney repre- 
senting both l~laintiffs ant1 the grantct's r c ~ d  only tlic, ])art of tlic d(w1 
1)url)orting to conr-txy the t1csign:ltetl real estntc, toltl t l ~ ?  xmle pl:~intiff 
that i t  wns all right to sign S R I ~ C ,  and gave same to him to obtain the 
fvmc plnintiff's s i g i ~ a t n r ~ .  that in re1i:llice upon tht. rt~prcwntatioils pli~iii- 
tiffs signed snnle \vitliout rcntlii~g its pro\-isioiis. Hc'lrl: In plaiiitiffs' 
action for rcforn1:1tion for niistalw induced 11.v fr :~nd,  def t~~~t lan t s '  tleninrrer 
was l)rol)erly sust:lined, the twinplaint f:lililig to :~llsge the sssc~ntinl ele- 
mc~i t  of frnnilulent intcnt, or :illy trick or dcvit4c3 to yrc.rt.nt plaintiffs 
frorn reading the ii~strnment, or inist:~lre 011 the pnrt of either. 

4. Debt, Action of, ji: 2: Bills and Sotes  j j  24-Mcrc al l~hgat ion tha t  cle- 
fendant  is  indebted to plaintiff without stipulating facts held insuffi- 
cient. 

For a first cause of action plaintiff nllegtd that lie executed deed to 
tlefcndant and receiwd pnrchnst! money notrs, that the: deed conveyed 
not only tlic property grantors intcntlril to convey, but also grantors' 
intclrest in other realty, and songlit rcform:~tioli of the tlecd for mistnlie 
induccd by fraud. For :L sccoiitl cause of action plaintiff alleged that 
tlcfci~dailt was indebted to plnintiff in n stipulated smn with interest. 
Heitl: L)efendnnt's demurrer to the sccond cause of action was properly 
slisti~ined, since if the debt declnred on referred to the notes alleged in the 
first cause of action, there is 110 nlleg:~tion that  they were esecutetl by 
tlefcndant, nor is it  nlkged that the dcl)t \\-as for the land intnidetl to be 
cvnrclycd, and if the debt were for the intcrc~sts sought to 1)c striclreii 
from tlrck deed, plaintiffs arc  scvAti11g ii~c~onsistent remstlit a. 

APPJ:AL by plaintiffs frorn Phillips, .J., a t  M a r c h  Term,  1938, of 

ax so^. -1ffirmed. 
L l c t i o i ~  f o r  reformation of deed on thc ground of f r a u d  and  mistake, 

and  f o r  the  recovery of an alleged debt. Defendanti '  denlurrer f o r  
fai lure  to  s tate  a cause of action and  f o r  improper  joinder of calises of 
action was sustained, and plaintiffs appealed. 
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V a n n  4 X i l l i k e n  a n d  B a r r i n g t o n  T .  Hill for  p la in f i f l s .  
J .  C .  S e d b e r r y  for  d e f e n d a n t s .  

DEVIS, J. The case comes to us upon appeal from a judgment sus- 
taining a demurrer to the complaint on the ground that  i t  did not state 
facts sufficient to constitute a cause of action, and for improper joinder 
of causes of action. 

This makes i t  necessary that we examine the allegations of the c0n-1- 
plaint, under the rule requiring liberal construction, in order to deter- 
mine whether a cause of action has been sufficiently set out. The mate- 
ria4 facts alleged may be stated as follon-s: 

-1s a first cause of action, it is alleged that plaintiffs are residents of 
Robeson County, and tliat defendants reside in Anson County;  that  on 
and prior to 15  August, 1934, Fred J. Cox, an attorney of Wadesboro, 
rp-esented  plaintiffs in the matter of the sale of certain real property 
in TTadesboro; tha t  plaintiff Herbert C. Griggs and defendant $1. 13attle 
Griggs (who are brothers) each owned an interest in the estates of 
Henry Haynie and Sarah  A. Griggs, and tliat defendant had retained the 
same attorney to collect his interest in these estates. The plaintiffs 
further allege in their complaint: 

"That on or about 15 August, 1934, the plaintiffs, a t  the instance of 
the said Cox, who was acting for the defendant H. Battle Griggs, or 
within the scope of his authority as attorney for 13. Battle Griggs, 
executed a certain paper writing in the form of a deed which, as they 
thought and believed, conveyed only their interests in the Xadesboro 
property. That  the said paper writing was prepared by the said Cox 
a t  the instance of the defendant H. Battle Griggs, and when the said 
Cox undertook to read same to the plaintiff Herbert C. Griggs, he read 
only the part  of said paper writing purporting to convey the Kadesboro 
property, told the said plaintiff that  the paper writing was a deed for the 
Vadesboro property, that  i t  was perfectly safe and all right for him to 
sign same, adrising him to sign it immediately, hare  his wife to sign it, 
and return i t  to him a t  once as he ~ v i s  in a hurry to get back to 
Kadesboro. 

"That a t  the same time and as evidence of the debt due plaintiff 
Herbert C. Griggs for the purchase price of said real estate interests, the 
said Cox delivered to the plaintiff Herbert C. Griggs four promissory 
notes under seal i11 the sum of $500.00, each dated 15 August, 1934, and 
maturing on 15 Soveniber, 1934, 1935, 1936, and 1937, bearing interest 
from maturity of each a t  the rate of six per cent per annum, and that  
Fred J. Cox requested this plaintiff to endorse the-note due 15 Kovem- 
ber, 1937, and retained and kept same as his compensation for services 
1,pndered or to be rendered the-plaintiff as his attdrney. 
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"That as a result of the fraud and deceit of the defendant H. Battle 
Griggs, by and through the said Cox, being lulled into security by their 
confidence in the said Cox to the knowledge of H. Battle Griggs, these 
plainliffs did not read the said paper writing and signed same without 
reading it. upon the advice of the said Cox, who was acting for the said 
H. Battle Griggs, and unknown to these plaintiffs the said paper writing 
undertook to convey to the defendant H. Battle Griggs, not only the 
IVadesboro property hereinbefore mentioned, but also all right, title and 
interest of the plaintiffs in and to the property of every kind and descrip- 
tion, including real, personal and mixed, that  may be coming to them 
or either of them from the estate of Henry  Haynie, deceased, or thr  
estate of Sarah  A. Griggs, deceased, which they would not have conveyed 
hy said paper writing except as a result of the fraud and deceit prac- 
ticed upon them." 

By this action plaintiffs arc seeking to have the deed mecuted by them 
on 1 5  Alugust, 1934, reformed by striking from the dtwription of the 
property therein conveyed plaintiffs' interest in the Haynie and Griggs 
estates, and this on the ground of mistake on the part  of the plaintiffs 
and fraud on the part  of defendants. Dnmeron v. ],umber Po., 161 
N .  C., 495, 7'7 S. E., 604. The demurrer raises the question whether 
sufficient facts are alleged to constitute a cause of action for this purpose. 

It is an  elementary rule of pleading that  the mere allegation that  an  
act Ivas induced by fraud is insufficient. The facts constituting the 
fraud must be set out with such particularity as to show all the neces- 
sary elements of actionable fraud which would entitl~: the pleader to 
relief. The facts relied upon to constitute fraud, as well as the fraudu- 
lent intent, must be clearly alleged. W i l l i s  v. Wil l i s ,  203 N. C., 517, 
166 S. E., 398; Colt c. R i m b a l l ,  190 N .  C., 169, 129 S. E., 406; Bonk 7'. 

Sengroves, 166 N .  C., 608. 82 S. E., 947. Here i t  is alleged that  plain- 
tiffs' own attorney, in reading the deed to them, failed to call their atten- 
tion to the fact that  other property, in addition to the Wadesboro lots, 
was included in  the description of property conveyed. I t  is further 
alleged that  the attorney was a t  the time wt ing  also for the defendants, 
and that  he told the plaintiff i t  was perfectly safe for him to sign the 
deed, and advised that  he have his wife sign i t  and return it to the 
attorney. I t  is also stated in the complaint that  plaintiff did not read 
the paper writing and signed i t  without reading i t ;  and that  a t  the same 
time, as evidence of the debt due plaintiff "for the purchase price of said 
real estate interests," the said Cox delivered to plaintiff four notes in the 
sum of $500.00 each. and that    la in tiff endorsed one of the notes which 
the attorney retained as compensation for his services to plaintiff. 

There is no allegation of fraudulent intent on the par t  of the defend- 
ants or the attorney. N o  mistake on the part of either is alleged. I t  
does not appear by whom the notes were signed, but i t  ir; stated that  they 
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were received by plaintiff in consideration of "said" real estate interest, 
apparently referring to the real estate conveyed by the deed. The fail- 
ure of the plaintiff to read the paper writing he signed and to under- 
stand what he was conveying must be attributed to his own negligence. 
S o  trick or device is alleged. Lumber Co. v .  Sfurgill, 190 S. C., 776, 
130 S. E., 845; Sewbern v. Sewbern, 178 N .  C., 3, 100 S. E., 77;  53 
C. J., 926. A consideration of the allegations of the complaint, there- 
fore, leads us to the conclusion that  the plaintiffs have failed to state 
facts sufficient to constitute a cause of action for fraud on the par t  of 
defendants, which, coupled with mistake on plaintiffs' part, would 
entitle them to the equity of reformation. 

Fo r  a second cause of action plaintiffs allege: "That the defendant 
H .  Battle Griggs is indebted to the plaintiff Herbert C. Griggs in the 
sum of $500.00, with interest on same from 15 November, 1934; $500.00, 
with interest from 15 November, 1935; and $500.00, with interest from 
15 November, 1936." 

The second cause of action attempted to be set up  in the complaint is  
equally vulnerable. I t  is not alleged in what manner or for what cause 
the defendant H. Battle Griggs is indebted to the plaintiff Herbert C. 
Griggs. -3, complaint which merely states that  the defendant is indebted 
to plaintiff, and that  the debt is due, is demurrable. 2ilcIntosh Prac. 
& Proc., 388-9; Moore v. Hobbs, 79 N.  C., 535; Webb v. Hicks, 116 
N. C., 598, 21 S. E., 672. I f  the debt declared on is that  referred to in 
thc sixth paragraph of the first cause of action, as evidenced by notes 
given for the purchase of real estate interests, it  is not alleged that the 
notes were executed by defendant H .  Battle Griggs. I f  it be contended 
that the debt is for the purchase of the Wadesboro property, it  is 
nowhere so alleged. I f  the consideration of the alleged debt of H. Battle 
Griggs be the purchase price of the real estate interests asked to be 
stricken from the deed in the first cause of action, the pleading falls 
within the condemnation of Smifh v. Land Bank, ante, 343, and Lykes 
1 % .  Groce, 201 K. C., 254, 159 S. E., 360, as improperly uniting causes 
of action and seeking inconsistent remedies. 

Thc inclusion in the judgment of an  order striking out the complaint, 
because it constituted a material change from the cause of action alleged 
in a former complaint as to  which a demurrer had previously been sus- 
tained, becomes immaterial a t  this time, since the only pleading of the 
plaintiffs before the court has been overthrown by the judgment sustain- 
ing the demurrer. See Zagier v. Zagier, 167 S. C., 616, 83 S. E., 913. 

The judgment sustaining the demurrer is 
Affirmed. 
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COSSOT,ID,LTED RE.\T,TT CORPORALTIOS v. F. I:. HOUSTOS. 

(Filrd 25 May, 193s.) 

1. I k e d s  3 3-Clcrirnl error  in  transcribing commissiotwr's name hcld not 
fatal defect. 

The commissioners' clc.cd in salr for partition Tvns correctly incles~cl 
n ~ i d  cross inclcsed, and the names of tlie commissioners properly npgt.nrec1 
ill  thc I~otly of the instrun~cwt, bnt the signature of one of the commis- 
siont)rs wns erronconsl.~ tr;~nscrilwd as  "W. R. Wliitmirc" instead of 
"\IT. R. TVliitso~~." IIcld: The irregularity was a m?re cleric:~l crror, 
cnlculatecl to nlislc:~d no one, and is not a fntal clcfect. 

2. Same-Error in  order of prol>atc in designating county ancl s tate  of 
notary taking acknon I t~ lgment  hc.ld not fatal defect. 

The ortlcr of probntc of the a<\istant clerk, imn~rdi:ltely following tllc 
certificate of ac l ; l ion lc ( lg~~~c~~t  of thc notary public. erroneously cleuirnatc'tl 
the notary :IS of tlie conllt> of prol):~ tc, a l t l~ongl~  the ccrl ific:~ tc of J ~ ~ , I I C ) J T  1- 
cllgment, which was in dnc' form. corrwtly stated that the notary n,rs  of 
a tlt+ignatcd county of the, St:rtc of Virqini:~ in \\llictl tllr a c l i ~ ~ ~ \ \ l r t l g -  
mcmt m 1 4  tnlten. HcTtl: The irregularity \ r , l h  a mere clerical crror. c..~lc~i- 
htccl to mislead no one, ant1 ih not a fntal dcfect. 

SEAWELL, J., took no part in the considerntion or dcc.ision of this c;rst,. 

-\PPEAI, by  defendant  f r o m  .Johnsforl ,  J., a t  X a r c l ~  Term,  1035, of 
HES~IER~OK. 

Controversy ni t l iout  action submitted on a n  agreed statenlent of facts  
to determine r igh t  of parties t o  specific performance. 

T h e  plaintiff being under  contract to  c o n w y  to thc  d(,fendant building 
and  lot s i tuate  i n  the  ci ty  of IIendersonville, 130  S o  ~ t h  M a i n  Street ,  
known as  the  Lyerly Garage  Building ancl lot, dnly csecuted and tcn- 
clered deed therefor, +ufficient i n  f o r m  to caonrey valid fee simple title, 
n it11 ful l  coven:ints of war ran ty ,  and  demanded payment  of the purcliaie 
price, as  agreed. Tlic defendant  declines to  accept the  deed and  refuses 
to makc  payment, contending t h a t  the  tit le offertd is dcfcctive. 

I t  is stipulated t h a t  plaintiff's t i t le is  good, nilless tkfective by reason 
of the  following deeds, by, tl irongh a n d  under  which jt claims : 

"4. T h a t  t h e m  is of record i n  Book 112, a t  page 445, of the  records of 
deeds f o r  IIenderson County, a n  instrument  purpor t ing  to  be a deed 
f r o m  TT'. R. Vl i i t son  a i d  ITugli I,eBarbr>, coinrni~sioners, to  F r e d  L. 
Jolmsoil ( j f  c t l . ,  grantees, bcaring da te  30 March,  1022, and  recorded 
I1 May, 1022, and  nliicli  purports  t o  convey the property mentioned 
and referred to  a b o w ,  and  which said instrument  is "ully slifficient i n  
fornl  to  pass the  t i t lc  to  \aid l)roperty, provided the  following i rregu-  
l a r i ty  o r  t1cfcc.t docs not vi t ia te  same. T h e  same appcXnrs to  liave been 
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regularly executed by Hugh  LeBarbe, commissioner, and the name of 
the grantor, TIr. R. Whitson, commissioner, properly appears in the body 
of the instrunlent and also in the certificate of acknowledgment, which 
appears to hare  been taken before John  13. Cathey, clerk of the Superior 
Court of Buncombe County. I-Iowerer, a t  the place for the signatures 
the name 'T. R. Whitmire" appears upon the recorded instrument 
instead of the name "TIT. R. Whitson," which is the only objection made 
to said instrument. I n  this connection, it is also agreed that  a special 
proceeding was regularly conducted in the Superior Court of Buncombe 
County to hare  sold for partition among the heirs of one F. M. Jolmson 
the lands of which the said Johnson died seized and powessed, and whicll 
were situated both in the counties of Buncombe and Henderson, and that 
a properly certified copy of said proceeding was duly filed and is now of 
record in the county of Henderson. That  in said proceeding the said 
IT. R. Whitson and Hugh LeBarbe were appointed commissioners to 
sell said lands, duly reported said sales to the court, and in their said 
reports certified that  they had sold the said lands which are the subject 
of this controversy to the grantees named in the deed herein mentioned, 
and that  they had executed deed therefor to the purchasers at the sale 
in compliance with the order and decree of the cturt .  I t  is also agreed 
that  the said deed herein referred to is cross indexed on the records of 
IIenderson County, i n  the name of TI7. R. TVhitson and not in the name 
of TT. R. Th i tmi re .  

' ' 5 .  That  there is an instrument of record in  Book 129, a t  page 111, 
of the records of deeds for Henderson County, purporting to be a deed 
from 11. R. Loar and wife, Laura H. Loar, to A. R. Hanson, of date 
9 September, 1924, recorded 1 3  September, 1924, purporting to convey 
the said property above mentioned, and which purports to have been 
acknowledged before E a r l  Dison, a notary public of the State of V e s t  
Virginia, and county of Preston, and which said deed is in all respects 
in due form to conrey the title to said property, provided the probate of 
said deed is sufficient to authorize its registration. I t  appears from the 
face of the deed that  the grantors a t  the time of its execution were resi- 
dents of the county of Preston and State of West Virginia, and the 
certificate of the notary public who took the acknowledgment is as 
f ollo~Vs : 

" 'State of Tirest T'irginia, County of Preston-ss. 
" 'I, Ear l  Dison, a notary public in and for the above county and 

State, do hereby certify that  H. R. Loar and Laura H. Loar, his wife, 
personally appeared before me this day and acknowledged the due execu- 
tion by them of the annexed deed of conveyance, and the said Laura H. 
Loar being by me privately examined, separate and apart  from her said 
husband, touching her voluntary execution of the same, doth state that  
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she signed the same freely and voluntarily without fear or compulsion 
of her husband, or any other person, and that she (10th still voluntarily 
assent thereto. 

" 'Therefore, let the same, with this certificate, be registered. 
l1 TTitness my  hand and notarial seal, this 9 day of Sept., A.D. 1924. 

(L. S.)  EARL DIXON, (Seal)  
Corn. ex. Mch. 9, 1925. -3-ofary Public.' 

"The order of probate of the assistant clwk of the Superior Court of 
Henderson County, S o r t h  Carolina, which immediately follows the 
certificate of acknowledgment of the notary public is as follows : 

'( 'State of North Carolina, Henderson County. 
" 'The foregoing certificate of E a r l  Dixon, a notary public of Henderson 
County, and State of N. C., is adjudged to be correct. Therefore, let 
the foregoing deed, with these certificates, be registered. 

" 'This 13  day of September, 1924. 
J. L. PACE, 

A s s f .  C lerk  S e p e r i o r  Courf. '  

"The defect and irregularity complained of is that  the certificate of 
acknowledgment shows the notary public wlio took the acknowledgment 
of the grantors to be a notary public of the State of West Virginia and 
county of Preston, whereas, the certificate of probate states that  said 
notary public is a notary public of Henderson Coun y and State of 
North Carolina. I t  is agreed that  said deed is duly cross indexed upon 
the index records of Henderson County, and it is also agreed that  a t  the 
time said deed was probated there mas no notary public in Henderson 
County by the name of Ea r l  Dixon." 

I t  is further agreed that  the originals of both of these deeds have been 
lost, or destroyed, and that  they cannot now be found or located. 

The  court being of opinion, upon the facts agreed, that  the deed 
tendered is sufficient to conrey full and complete fee simple title to the 
premises described in  the statement, entered judgment accordingly, from 
which the defendant appeals, assigning error. 

D a i l i ~ l  X .  Hodges  for p l a i n t i f ,  appellee.  
J .  E. S h i p m a n  for d e f e n d a n f ,  appel lant .  

STACY, C. J. We agree with the trial court that  the irregularities 
here in question are mere clerical errors, calculated to misleai  no one, 
and that  they ought not to be regarded as fatal  defects in the title offered. 

The decision in L a n e  v. R o y s f e r ,  118 N. C., 159, 24 S. E., 703, is 
authority for holding that  the error in transcribing the signature of one 
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of the commissioners, W. R .  Whitson, as "W. R. Whitmire," was so 
obriously a mistake as to mislead no one and that  i t  ought not to affect 
the title. I n  the cited case, a mortgage executed by '(Patrick Lane and 
wife, Zilpha Lane," was recorded as having been signed by ''Patrick 
Savage and wife, Zilpha Savage." This was held to be a clear inad- 
vertence. To like effect is the decision in Smith v. Lumber Co., 144 
N. C., 47, 56 S. E., 555, where the register of deeds, by patent inad- 
vertence, omitted to copy the signatures a t  the end of the deed. 

I n  the case a t  bar, it  is admitted that  the commissioners' deed is 
regularly registered in all other respects and that  i t  is properly cross 
indexed in the name of ''W. R. Whitson." See, also, Mitchdl v. 
Bridgers, 113 N .  C., 63, 18 S. E., 91. 

I n  respect of the irregularity appearing in the clerk's fiat to the deed 
from H. R. Loar and wife to A. R. Hanson, i t  is sufficient to say that  
the case of Kleybolfe c. Timber Co., 151 N.  C., 635, 66 S. E., 663, is 
ample authority for upholding this registration. Speaking to a similar 
inadvertence in that  case, Walker, J., delivering the opinion of the 
Court, said : "The certificates are all before us, and we can see that  they 
nre 'in due form.' I t  may be true that  the certificate of the clerk of the 
Supreme Court of Kew York, as to the authority of the notary public, 
was unnecessary, but it will be observed that  the clerk makes two adjudi- 
cations-first, that  the certificate of the said clerk is 'in due form and 
according to law'; and, second, that  'the foregoing and annexed deed of 
trust is adjudged to be duly proven.' From what source could the clerk 
of the Superior Court of Swain County have derived any knowledge of 
the due execution of the deed, or of its probate, except f rom' the  certifi- 
cates of the notary?  The clerk of the Supreme Court of New York did 
not certify to either fact, but simply to the official character of Edward 
Carroll, Jr.,  as a notary. We are as competent to pass upon the cor- 
rectness of the certificates as the clerk, or, a t  least, I suppose we are, 
and we should be. I f  he adjudges the execution of the deed to have been 
duly proven and orders i t  to be registered, and acts upon certificates 
which, in fact, as we can plainly see, are in  due form, how vain and idle 
to argue that  he has not 'substantially' complied with the law." See, 
also, Cozad v. NcAden, 150 N .  C., 206, 63 S. E., 944. 

The judgment decreeing specific performance upon the facts agreed 
mill be upheld. 

Affirmed. 

SEAWELL, J., took no par t  in the consideration or decision of this case. 



RICHARD PATTERSON v. H. T. .ILLEX. 

(Filed 25 May, 1938.) 

1. Election of Remedies # 3-Ouner xthoqe pro pert^ has been converted 
may waive the tort and sue on contract. 

Plaintiff alleged that defendant agreed to cut tinib?r from plaintiff's 
land under ail agreement that plaintiff was to receive one-half the lmnber 
cut, that dcfcndnnt cut lumber :md wrongfully d i s~osed  of same. Hr I t ! :  

The allegations are  sufficient to support ail action on implied contract, 
a l ~ d  they will be so constrned w11e11 iiccessary to suppclrt recovery. 

2. Limitation of Actions 5 1%-Complaint held sufficienl to support cause 
ex contract11 so that bar of statute was repealed by p r t  payment. 

Wliile part payment will not repeal the bar of tllc c.tatnte on a cause 
of actlon i r ~  tort, the complaint is held sufficient to a l l e g ~  an action 
e.r c o ~ r t ~ ~ r c f r ~  under tlie rule that a person whose property has hcen 
\\rongfully conrerted may waive the tort and sue on contract, and the 
court's charge on the effect of part payment on the cause €3 roritractu 
i s  Ilt ld  without error. 

3. Evidence 5 10- 
Thc plea of the bar of tlie statute of l~mitntions i; neither criminal 

nor immoral and such plea cannot be u\ed to impeach defendant. 

4. Evidence 3 22- 
Although the plea of the statute of limitations may not be used to 

impeach defendant, questioning defendant as  to the b o ~ i a  fidrs of hi< plen 
is lwld riot beyond the latitude allowed in cross esamination. ant1 not to 
constitute re~ersible  error. 

5. Evidence 25- 

When n witness denies any independent recollection of the matters upon 
nliicli lie is called to testify, [lie esclnsion of his testimony is w i t l ~ o ~ ~ t  
error, nor may such witnws rend to the jury tally sl~ccts identified by 
him when they are  not evidence in themselves. 

APPEAL of the  defendant  f r o m  drmsfrong, J., a t  Yovember Term, 
1937, of RICHRIOKD. NO error .  

T h e  plaintiff sued to recover a n  amount  claimed t o  be due h im as the  
value of lumber manufactured f r o m  logs cu t  upon  his  premises by  
defendant, undcr  a contract whereby plaintiff n7as to  rsceive one-half of 
the lumber cut. H e  alleged t h a t  the  defendant  wrongful ly disposed of 
the lumber and  a t  a la ter  da te  pa id  h i m  $10.00 on accsunt .  

T h e  defendant  denied the  contract a s  stated, a n d  a l  eged t h a t  he  cu t  
tlie t imber  under  a n  agreement to  p a y  $2.00 a thousand feet f o r  it, which 
he paid i n  full .  H e  also pleaded the  s tatute  of limitations. 

Both  part ies  introduced evidence i n  support  of these contentions. 
F r o m  the  judgment upon a verdict i n  favor  of the  plaintiff, the  

defendant  appealed. 
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J o n e s  (e. J o n e s  f o r  nppel lee .  
S e d b e r r y  (e. G a r r e t t  for  n y p e l l a n f .  

SEAWELL, J. The defendant here insists that  the plaintiff has sued 
for the conversion of certain lumber belonging to him and, defendant 
having interposed the plea of the statute of limitations, a payment to 
the plaintiff subsequent to the conversion would not hare  the effect of 
repelling the bar of the statute, since, as defendant contends, the action 
is in tort and not ex con t rac tu .  

I t  is well established, however, that  "when a man's property has been 
11-rongfully converted, . . . the on-ner is alloved to waive the tort 
and sue on contract." S n n d c r s  c. R a g a n ,  172 S. C., 612, 616; S f r o l l d  
c. I n s .  Co., 145 K. C., 54, 56. Reading the complaint, it  might in its 
terms be considered sufficient in an  action on the implied contract, and 
me think, if necessary to sustain the judgment, it  should be so considered. 

I t  is doubtful whether the plaintiff's cause of action could be properly 
grounded on conversion, since there had been no division of the lumber, 
and the part  to which he might have had the right to inlinecliate posses- 
sion was not identified. R o o k s  v. M o o r e ,  44 K. C.,  1. 

The instructions given to the jury, as to the effect of partial payment 
in repelling the statute of limitations. were free from error in this view 
of the case, and appropriate both to the pleadings and the evidence. 

The defendant objected to questions propounded to him on cross- 
examination relating to his purpose in pleading the statute of limita- 
tions. 

The plea of the statute of limitations is neither criminal nor immoral, 
and where a witness has interposed such a plea in  another case, this 
cannot be used as evidence to impeach him. Cecil T .  H m d e r s o i r ,  119 
N .  C., 422. I n  this case, however, n-c do not think that counsel for 
plaintiff \vent beyond the latitude allowed in cross-examination by asking 
the defendant as to the borta t ides of his plea. I t  prored not a very 
successful method of "purging the conscience7' of the defendant. 11ut we 
do not consider it reversible error. 

The objections to portions of the testimony of Leo Carr  are, v e  think, 
not tenable. The witness denied any independent recollection of the 
matters upon which he n-as called to testify. As the tally sheets identi- 
fied by him were not eridence of themselves, he could not be permitted to 
read thcnl and relay their contents to the jury. TlTe think that  the jury 
was not misled by the remarks of the judge excluding this evidence. 

T e  have examined the other exceptions in the record and are unable 
to find a satisfactory reason for disturbing the result in this case. TVc 
find 

S o  error. 
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EDITH DTER T. J O H S  W. DTER. 

(Filed 25 May, 1935.) 

1. Contempt of Court 5 5: Appeal and Error # 37- 

The court's finding that  petitioner's contii~l~ed refusal to pay alimony 
was willful. supports the court's jl~dgnlent refusing to grant the petition 
for release for financial inability to pay, and the finding: is co~lclusire on 
appeal  hen supported by evidence. 

2. Contempt of Court 5 2a- 
Criminal contempt is the commisqion of an act tending to interfere \vith 

the administration of justice, C. 8.. 978. while ci~-il  contempt is the remedy 
for the enforcement of orders in the equity jurisdiction of the court, 
C. 9.. 953, and the willful refusal to pay alimony a s  ordered by the court 
is civil contempt. 

3. Contempt of Court 5 *Power to punish for civil contempt is not 
limited to thirty days imprisonment. 

Punishment for civil contempt is not limited to thirty days imprison- 
ment, C. s., 981 not being applicable to civil contempt. and a petition f o r  
release from imprisonment for willful refusal to pay alimony on the 
ground that the court exceeded its authority in not limiting the imprison- - ment to thirty days, is properly refused. but defendant need not serve 
indefinitely ant1 may obtain hic: discharge upon n proper showinq nnder 
appropriate proceedings. 

APPEAL by  defendant  f r o m  Bir~ns ,  J., a t  F e b r u a r y  Term,  1938, of 
GUILFORD. Affirmed. 

T h e  defendant was committed t o  jail  i n  a civil proceeding as  fo r  con- 
tempt, i n  disobeying the order  of the  court by  refusal to p a y  alimony. 
T h e  order  under  which lie is incarcerated does not  describe a n y  definite 
term of imprisonment  bu t  requires h i m  t o  11e confined i n  jail  "until h e  
has made  the  payments  required under  said judgment of 27 Apri l ,  1934, 
and  un t i l  he complies with the  order  of this court,  o r  is otherwise dis- 
charged according to law." 

&It :t subseqlient time, a f tc r  having remainecl i n  jail  f o r  t h i r t y  days, 
the defendant, conceiring himself to  be iinproperly detained, filed a 
petition i n  the  c a m e  before Bivens, J., at F e b r u a r y  Term,  1938, of 
Guilford Superior  Court ,  set t ing up his  financial and  physical inability 
to  c o n ~ p l y  with the  judgment, asking a modification tllei-eof, and  asking 
f o r  his  release, both upon the  ground of his  inability to  p a y  and  because 
of the  fact ,  as  contended by  him, his  original confinement v a s  under a n  
order  made  i n  escess of the  constitutional and s tatutory authori ty  of t h e  
court,  i n  t h a t  the court  could only have cc~nfincd hirn i n  prison f o r  a 
contempt i n  this  connection for  th i r ty  d a p ,  which t ime had  elapsed. 
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The petition was heard by Bivens, J., evidence was taken, and the 
judge refused to release defendant from prison, finding as a fact that  
his continued refusal to pay alimony was willful. From this judgment 
defendant appealed. 

R. T.  P i c k e n s  for  p la in t i f f ,  appellee.  
Go ld ,  ; l IcAnal ly  cP. Gold and C'. S. C o x  for d e f e n d a n t ,  appel lant .  

PER CURIAJI. The defendant petitioned in the pending cause asking 
for  a modification of the original order granting alimony and for his 
discharge because of his inability to pay it. 

The defendant is bound by the facts adversely found by the court 
below upon competent evidence, and is not entitled to relief in this Court. 
Lodge  2.. Gibbs ,  159 S. C., 66, 69;  B a n k  c. C l ~ a m b l e ~ ,  188 S. C., 417, 
124 S. E., 748. His  contention that  the court was without power to 
make an  order, the effect of which might be to confine him in jail for 
more than thir ty days, is without merit. Green  Z-. Green ,  130 N .  C., 
578, 41 S. E., 784; C r o m a r t i e  1' .  Comrs . ,  85 3'. C., 211. 

Criminal contempt is a term applied where the judgment is in punish- 
ment of an  act already accomplished, tending to interfere with the ad- 
ministration of justice. C. s . ,  978. Civil contempt is a term applied 
where the proceeding is had ('to preserve and enforce the rights of 
private parties to suits and to compel obedience to orders and decrees 
made for the benefit of such parties." 1 2  Am. Jur. ,  Contempt, section 6. 
Resort to this proceeding is common to enforce orders in the equity 
jurisdiction of the court, orders for the payment of alimony, and in like 
matters. I n  h'orth Carolina, such proceeding is authorized by statute. 
C. S.. 985. 

~ h k  contempt with which we are dealing in the present case falls 
within the latter category and is unaffected by C. S., 981, prescribing 
a thirty-day limit to imprisonment for contempts falling within the 
provisions of the preceding sections. G r e e n  v. Green ,  s u p r a ;  Cro -  
m a r t i e  c. Comrs . ,  s u p r a ;  T h o m p s o n  z.. O n l e y ,  96 N. C., 9, 5 S. E., 120. 

One who is imvrisoned for contempt in an alimony case need not serve 
indefinitely. ~ i e r e  are other proceedings under which he might obtain 
his discharge upon a proper showing. rnder this proceeding, however, 
such relief may not be given. 

The judgment is therefore 
Affirmed. 
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C O U S T T  B O A R D  O F  EI)UC.l'l?IOS O F  G U I L F O R D  COIJKTT A N D  11.. C. 
COBLC. TREASTRLR OF CO17XTY ROARD O F  E D U C A T I O X  OF GUI1,- 
I'ORD C O U S T Y ,  r .  C I T Y  0 1 2  I I I G I I  P O I S T   TI) II'L'-IN S. IKGRALJI, 
CI ERIC O F  TI IE  ~ \ ~ L T I c I P \ I  COI R T  O r  TIIF CITY O F  HIGH I'OIST. 

(Filed 26 May, 193s.) 

Courts 5 Bb: Scliools a 33: Countics 5 1% 
By provision of Art. IS, see. .i, the clear proccetls of fines collected by 

tlic clrrk of a mmiicipal rourt belong to t l ~ e  co~ui~ty scl~ool fund, and the 
clcrl; is not entitled to ret:lin a percrntnge thereof as  his fees, regardless 
of the prorisio~is of public-local laws relating to his compensation. 

.\ITF.~I, by defendants f rom Rirr~\. .I.. a t  M a r c h  Term,  1935, of 
G u ~ r z o x n .  ,lAirrilcd. 

r 7 l l i i s  is a controversy v i t l i o ~ i t  action, tried i n  the  Superior  Court  of 
Guilford ( 'ounty upon a n  agreed s tate  of fact.., of w l i i h  the  following 
a re  inimctliately prr t inent  to  t h i i  appeal  : 

T h r  crimilial division of the municipal  court  of the  city of IIigh 
P o i n t  imposed, nswsscd, a n d  collected fines, f r o m  and  including October, 
193,5, to  nacl including Scptembcr, 1937, and remitted the s u m  so col- 
lected, lcss f i l e  I)er cent, or tlie sum of $1,178.23, to  the t reasurer  of the  
Scllool Ful ld.  T h e  clerk of tlir nnmicil)al court a f o r t w i d  retained this  
sun1 as  commi\4ons clue the  clcrk and,  upon demand, refuiecl to p q  i t  
over. 

Thc. agreed s tatement  of facts  points out chapter  659, Public-Local 
L a n s  1013,  re lat ing to  the  creation of the  ci ty  of J I igh  Poin t ,  and  a n  
amencliiient tlicreto-chapter GG9, P1111lic.-Local L a u s  1927,  a s  fo l lons :  
'(Tlic officer ( t h e  clerk)  shall perform all duties i n  w i d  H i g h  P o i n t  
nlunicipal court  a i  provided i n  the Superior  Court .  and receive therefor 
tlie same fee5 allonetl f o r  the same service perfornicd i n  the Superior  
('onrt." I t  was fnr t l icr  pointed out i n  tlie agreed it:rtmient of facts  
tliat. nlitler v c t i o n  3903 of tlic C o n ~ o l i d a t e ~ l  Statutes. fees f o r  clerks of 
the S r ~ p e r i o r  Cour t  a rc  allowcd a, follow. : " F i r e  per cent coi i imis~ion 
.hall be al loncd tlie clcrk 011 al l  fines, 1)enaltieq. a l t~crceri ient~.  ant1 
taxes piit1 the  clerk 11y xir tue of his  offire." T h e  contention of the  
defcntlants, :IS itatetl i n  the  agreed facts, is tha t  chapter  569, Puhlic-  
Locnl Laws 1913, \va\ amended by clial)tcr (i69, Public-Local L a w  1927. 
ant1 t h a t  w i d  cllnptcr 5G9 i i  rr1)calccl by  chapter  660 n h e r e  there i* 
conflirt;  2iml t h a t  hy v c t i o n  5 (11) of c l ~ a p t e r  669 the  clcrk of t h e  
rnunic4 ld  court of tlic c i ty  of IIigll  P o i n t  i i  entitled to a col~lnlisiion 
of fire pcr  cent on all  fines, penalties, amercements aucl taxes paid by 
virtue of lii, office. I t  is contelided f u r t h e r  t h a t  section 3903 of the  
Conwlitlnted Statutes ,  and cliaptcr 669. Public-Local L , t n s  of 1927, a r e  . . 
not unconstitutional,  and entitle the  clerk to re ta in  cor~lriilsslolic. 
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The court below rendered judgment in favor of the plaintiffs. and 
defendants appealed. 

D. S e w f o n  F a r n e l l ,  J r . ,  a n d  B. L. F e n f r e s s  f o r  appe l lees .  
Cf. H. ~ T O ~ Z C S  f o r  a p p e l l a n t s .  

SEAWELL, J. I n  the view taken of this case by the Court here. it is 
unnecessary to compare and interpret the several public-local statutes 
cited and quoted. 

We do not think the question is an  open one in this State. The 
Constitution of S o r t h  Carolina, -1rticle IS, section 5 ,  prorides as 
follo~rs : "County school fund ;  proviso. -111 moneys, stocks, bonds, and 
other property belonging to a county school fund ;  also the net proceeds 
from the sale of estrays; also the clear proceeds of all penalties and 
forfeitures and of all fines collected in the sereral counties for any 
breach of the penal or military l a m  of the State;  and all nloneys which 
shall be paid by persons as an  equiralent for esemption from military 
duty, shall belong to and remain in the sewral  counties, and shall be 
faithfully appropriated for establishing and maintaining free public 
schools in the several counties of this S ta te :  Provided, that the amount 
collected in each county shall be annually reported to the Superintendent 
of Public Instruction." 

This section was passed upon by this Court in S. z.. J f o 1 t l i s b y .  139 
S. C., 583, and the term "clear proceeds." as there used, judicially 
defined: "By 'clear proceeds' is meant the total sum less only the 
sheriff's fees for collection, when the fine and costs are not collected in 
full." This case must be considered as completely determinative of the 
matter, and the defendants will not be al lo~red to retain tlie conmis- 
sions. The judgment, therefore, must be 

-1ffirmed. 

.ITL.iSTIC COAST LIKE RA1LRO;ID COJIPASY T. H. T. TIIROTVER, 
T R A ~ I X G  a s  TIIROWER TILE ASD JIARRLE COJIPAST. 

(Filed 26 JIny, 1938.) 

Venue # 8a-Court must determine motion to remove as a matter of right 
before it may proceed further in the cause. 

When neither party resides in tllc county in which the action is insti- 
tuted. defendant's motion to remove to the co~inty of hi<, residence must 
be allo~ved as a matter of right, C. S.. 4G9, 470 ( I ) ,  and tlie court muht 
dispose of such motion before proceetli~ig further in the cnse, and it is 
error for the court to retain the cnnqe for trial upon plaintiff's motion 
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founded upon the convenience of witnesses and the promotion of the ends 
of justice, C. S.. 470 ( % ) ,  although after proper rrmol-nl the conrt UI:Q 

111'ar plaintiff's motion. 

APPEAL by defendant from S p e a r s ,  J., a t  J anua ry  Term, 1935, of 
CUXZUERLAND. Reversed. 

This is a civil action instituted hy thc plaintiff to recover of the 
defendant the sum of $56S.60, the amount of an  unpaid check delivered 
by the defendant to the plaintiff and $1.50 protest fees. 

The plaintiff has its principal place of business in th3 State of North 
Carolina a t  MTilmington, IV. C.. a i d  thc defendant is a rrsidrnt of 
Mecklenburg County. Before the expiration of the time to answer the 
defendant duly filed a inotion in writing, praying tlie court for an order 
transferring and removing the action for trial from Cumherland County 
to the Superior Court of Xecklenburg County. T h e r ~ ~ i p o n ,  the plain- 
tiff filed a i~iotioil that the court retain the action in Cumberland County 
for that  : ' ( (2 )  The convenic~~ce of witnesses and the ends of justice 
would be promottd by retaining this action for the tr ial  in this court, for  
tlie reason that :" and the motion then sets out pertinent facts in support 
thereof. 

The cause came on to be heard before the undersigned judge on appeal 
from the clerk, a t  the Janua ry  Terni, 103S, Cumberland Superior Court, 
and the judge entered an order, after finding tlie facts, a!; follows : "It  is, 
therefore, ordcrrd and adjudged that  the motion for c h a ~ g c  of venue filed 
by the defeildant hr dcniccl; and the court in its discrc3tion retains the 
cause for trial in the Superior Court of Cumberland County, Nor th  
Carolina, for thc conrenicnce of witnesses and to proinote the ends of 
justice." The defendant excepted and appealed. 

Rosc (e. L!/on for  p l u i r l t i f ,  appel lee .  
G u f h r i c ,  P i e r c e  cC. l l lcrkc~nr!~  for  defenclarif ,  a p p c l l a n f .  

BM~II ILI . ,  J. C. S., 469, provides: "In all other cases the action 
must be tried in the county in nhich  tlie plaintiffs or the defendants, or 
any of them, reside at its commenceliient." This is the portion of the 
statute pertinent to this controrersy. C. S., 470, prorides : ('If the 
couiltp designatctl for that  purpose in the summons and complaint is not 
the proper one, the action may, howerer, be tried therein, n~lless the 
defendant, brforc the time of answrring expires, demands in writing that 
the tr ial  be conducted in  the proper county, and the place of tr ial  is 
tht.reupon changed by consent of parties, or by order of the court. The 
court mag change the place of trial in the f o l l o ~ i n g  casrs : 

"1. TTllcn t l ~ c  county designated for that purpose is not the proper 
o11c." 
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Considering the statutes in pari materia it  has been consistently held 
by this Court that  where the plaintiff is not a resident of the county in 
which an  action is instituted, or is not otherwise entitled to maintain the 
action therein as a matter of right, the defendant may require the 
removal of the cause to the county of his residence by complying with 
the terms of the statute. When the motion to remove to the county of 
the residence of the defendant, the action not having been brought in 
the proper county, is made, the question of removal is not one of discre- 
tion, but "may" means shall, or m u s t ,  and i t  becomes the duty of the 
judge to remove the cause. Pelletier zl. Saunders ,  67 N .  C., 261; Jones 
v .  Stafesvi l le ,  97 N .  C., 8 6 ;  J f f g .  Co. I:. Brower,  105 N. C., 440. 

Speaking to the subject in Roberts  v .  .Moore, 185 S. C., 254, I Iok? ,  J . ,  
says: "Fh i l e  i t  is clear from a perusal of section 470 that  this question 
of venue is not in the first instance jurisdictional, and may be waived 
by the parties, and the decisions construing the section so hold, these 
decisions are also to the effect that  where the motion to remove is made 
in  writing and in apt  time, the question of removal then becomes a 
matter of substantial right, and the court of original venue is without 
power to proceed further in essential matters until the right of removal 
is considered and passed upon. And any such judgment entered before 
that  should be set aside on motion or appeal as being contrary to the 
course and practice of the court. Assuredly so, then (when) the mate- 
rial facts alleged in support of the motion to remove are practically 
admitted. B r o w n  v.  C'ogdell, 136 S. C., 33;  J f f g .  Co. 5 .  Brower,  105 
X. C., 440; Jones c. Sfatesvi l le ,  97 11'. C., 86." 

Upon the admitted facts and the facts found by the court, to which 
there is no exception, Mecklenburg County is the proper venue for the 
trial of this action. When the defendant duly and in proper time filed 
his motion in  writing for the removal of this cause to Mecklenburg 
County it then became the duty of the court to pass upon and decide the 
question thus raised before proceeding further in the cause in any essen- 
tial matter affecting the rights of the defendant. Pending a determina- 
tion of this question the court was without authority to entertain the 
motion made by the plaintiff. On the admitted facts defendant's motion 
should hare  been allowed and an order removing the cause to Mecklen- 
burg County should hare  been entered. By considering and allowing the 
plaintiff's motion in its discretion the court below, in effect, by the 
exercise of discretion, denied the defendant a substantial right to which 
he is entitled as a matter of law. 

The plaintiff, if i t  so elects, still has the right to file its motion in the 
Necklenburg Superior Court and i t  will then become the duty of the 
judge presiding to determine whether the cause should be sent back to 
Cumberland County for the convenience of witnesses under the second 
subsection of C. S., 470. 
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This may seem to require a circuitous method of fillally determining 
the renue for the tr ial  of this cause when and after the plaintiff has been 
I~eard  upon its motion. if it  elects to renew it, in the Necklenburg 
Supcrior Court. Be that  aq it may, we arc required to interpret and 
declare the law as it is n ritten-not as \re may think i t  should be. 

The judgment of the court below tle~lying the motion of the defendant 
must be held for error. 

Rcrersed. 

STATE T. S A P O L E O S  JOSES.  

(Filed 25 May, 1938.) 

1. Criminal Law 3 63g- 
An assignment of error to tlic statement of tlic contentions cmlnot he 

sustni~ied in tlie n11.cnc~ of an csceptiori entered a t  thr tirnr. 
2. Gaming +Evido~ce held snfficit,nt to be subn~ittcd to jury on charge 

of operating a lottery. 
Eridcnce that numeronc lottery tickets and lottery ticket books were 

fo~uid in the store opt,rnted by defendant is sufficient to be submittecl to 
tlic jnry in  a ~>rosccution u~idrr  C R , 4E8,  and defendant's contention 
t l ~ a t  tlicre Tvas no entlcnce that lie nas  ill charge of the store is untena- 
ble v l ~ c n  the record diiclose. that several witnesses rcFcrrrd to the locur 
r l r  q1to as defendant's place of bucineis. 

3. Gaming 3 4- 

The possession of lottery ticlccts sufficient to raise prima facie evidence 
of tlie violation of C.  S., 44", need not be actual pliysi~tal possession, and 
they newt not be fomnd on tlefendmit's person, it being sufficient if they 
nre found in  his place of business uliclcr his control. 

APPEAL by defendant from Plpss, Jr., J., a t  J anua ry  Term, 1938, of 
GI-ILFORD. S o  error. 

This is a criminal action instituted in  the municipal court of the city 
of Greensboro by va r ran t  charging that  the defendan1 did unlawfully, 
willfully open up, set on foot and operate a lottery in  violation of C. S., 
4.128. From a judgment of guilty in the municipal court the defendant 
appealed to the Superior Court. 

On 10 November, 1937, officers searched the buildinp occupied by the 
defendant and in which he operated a business known as the Sweet Shop. 
They found a Ilaper sack containing lottery tickets under the stove. 
They also found two new books of tickets in the showcase in a box and 
one book under a cigar box in the shoncase. Williarn Day and Alex 
NcConncll were in the front of the store and one of them was copying 
from one of the lottcry ticket hooks. William Sterelison r an  out the 
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back door. A few minutes after the officers made the search the defend- 
ant  appeared, but no tickets were found on his person. 

The cause was submitted to the jury, which, for its verdict, found 
that  the defendant is guilty as charged. From judgment pronounced 
thereon the defendant appealed. 

.4tforney-General Xc,lfullan and Assistant Attorneys-General Bruton 
and Will is  for the State. 

Stern Le. Stern and R. D. Douglas, Jr., for defendant, appellant. 

BARNHILL, J. The defendant excepts to certain portions of the 
charge. These exceptive assignments of error are directed to the alleged 
erroneous statement of contentions and no exception was entered a t  the 
time. These assignments cannot be sustained. 

The only other exceptive assignment of error is directed to the refusal 
of the court to grant  the defendant's motion as of nonsuit entered a t  the 
conclusion of the State's evidence, the defendant having offered no 
eridence in rebuttal. I n  support of this contention the defendant insists 
that  the evidence tended only to show that  he was the legal owner of a 
store in the business district of the colored section of Greensboro in 
which lottery tickets were found and that  there mas no evidence showing 
that  the defendant had anything whatsoever to do with said store other 
than that  he was the legal owner thereof. That  is, the defendant con- 
tends that  there is no evidence tending to show that  the defendant was 
operating said place of business. This contention is not supported by 
the record. Witnesses testified: "The defendant Jones was not a t  his 
place of business when I arrived." "It  is called the Sweet Shop. H e  
(the defendant) sells cigarettes and cigars, candy, cold drinks and shoe- 
shines." "I, with other officers, went to the place of business of the 
defendant.'' "It Tvas in Napoleon Jones' place of business." "The 
defendant came into his place of business less than  ten minutes after 
Mr. Taylor and I arrived." "Napoleon Jones came into his place of 
business about the time that  we got u p  to the front  door where officers 
Nurphy  and Taylor were.'' This evidence was amply sufficient to sup- 
port a finding that  the defendant was in  actual charge of the place of 
business in which lottery tickets were found. 

C. S., 4428, after defining the crime for the commission of which the 
defendant stands indicted, p r o ~ ~ i d e s :  ". . . and the mere possrssion 
of such tickets shall be prima facie evidence of the violation of this 
section.'' Under this section i t  is not necessary for the State to show 
that  the defendant had lottery tickets in his actual possession and upon 
his person a t  the time charged. Personal property is in the possession 
of a person 11-henever it is in his custody and control and subject to his 
disp6sition. This Court has repeatedly held, in cases in~o lv ing  the 
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S T R ~ C D  1.. TRANSFORTATION Co. 

unlawful  possessio~i of intosicat ing liquors, tliat where the eridcnce dis- 
closes t h a t  l iquor  was found upon  premises on-ned or  i n  the possession of 
the de>fendant and  frequented by  h i m  i n  such manner  a n d  to such a n  
extent t h a t  i t  is reasonable to  conclude t h a t  i t  is probable t h a t  he  h a d  
kno~vledge of tlie presence of such property upon his  prcmises, i t  is suffi- 
cient evidencc to  be submitted to  a j u r y  f o r  i t  t o  determine whether the  
defendant  i n  fac t  was i n  possession of such property or knowingly per- 
mitted i t  to  be a n d  remain upon  his  premises. Here,  others were openly 
i n  possession of but ter  and  egg lot tery tickets i n  defendant's place of 
busincss, a n d  two unused books of tickets were found  i n  a box i n  his 
sho~r-case a n d  another  book was  found  under  a cigar  box i n  the  showcase. 
T h i s  evidence is uncontradicted and  was amply  sufficient to  justify the  
submission of the  case to  the  jury. 

T h e  court  properly denied defendant 's motion f o r  judgment as  of 
nonsuit. I n  the t r i a l  below we find 

S o  error. 

JAMES STROGD, UY HIS NEXT FRIEKD, CHARLES B. CAUDLE A m  J. A. 
STROUD, r. THE SOUTHERX OIL TRANSP0RTATIO:Y CONPANY. 

(Filed 25 May, 1938.) 
1. Pleadings 3 20- 

A demurrer cannot be sustained if plaintiff is entitled to recover on 
any aspect of the case presented in the complaint. 

2. Appeal and  E r r o r  § 40f- 
Upon appeal from judgment sustaining a dcmnrrcr, tklc Supreme Court 

is required to decide solely whether the cornplaint is sufficient to allege a 
eansc of action on any aspect, and it  will not consider the merits of the 
controversy. 

3. Negligence a 16-Complaint held to  allege actionable negligence, t h e  
relationship between t h e  parties being determinable upon t h e  trial. 

Plaintiff alleged that h r  was employed a t  n filling sta'ion, that defend- 
ant's agents drove a truck into the station for scrricinq. that the truck 
n a s  of tlie dual wheel t ~ p e ,  requiring a long valve stem for snfetg, but 
tlmt the long stem on defendant's t r ~ c l i  had been changed to a short 
stem, requiring plaintiff to put his hand in the narrow space between tlie 
tires in servicing the inside tire, tliat n hen plaintiff did so, the flnnge of 
the inner wheel flew loose and cruslictl hi.: hand, that  the flange was in a 
dangerous condition because the truck liatl been drivel on n slack tire 
nhich gave no support to the flmge, or because of the improper adjust- 
ment of the flange, or its worn and defec t i~e  condition, that defendant's 
agents knew or shoulcl h a ~ e  lmo~vn of the d.inperous condition and invited 
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or permitted plaintiff to service the tire without giving warning thereof. 
Held: The complaint is sufficient as against demurrer, the relationship 
between the parties, whether bailment, employment or independent con- 
tractor, being determinable upon the trial. 

APPEAL by defendant from Phillips, J., a t  March Term, 1938, of 
AKSON. Affirmed. 

I n  the court below the defendant demurred to the complaint upon 
the ground that  i t  did not state a cause of action against it. 

I n  n a r r a t i ~ e  form, the principal allegations of the complaint relat- 
ing to the appeal are substantially as follows: 

The plaintiff was employed a t  a filling station, and i t  was his duty, 
among other things, to service automobiles brought to the station for 
that  purpose by pumping air  into the tires until the right pressure had 
been obtained. This mas, in so f a r  as the filling station was concerned, 
a free service. 

The agents of the defendant drove a truck upon the premises of the 
filling station to have a slack tire inflated, placed i t  in proper position, 
and, a t  the request of the defendant's agents, the plaintiff undertook the 
service required. 

The truck was of the dual wheel type-that is, i t  had two wheels on 
each end of the axle, with their separate tires close together. The tire 
which plaintiff was requested to inflate was on the inside wheel on the 
left rear side. 

I t  was alleged that  long valve stems are uniformly and commonly used 
for the tires of such inner wheels, as a safety derice, and to prevent the 
necessity of putting the hands or fingers between the vheels or tires, 
which is alleged to be a dangerous place; and that  this truck had been 
originally equipped with such a long valve stem, but was now without it. 

I n  attempting to attach the air  hose to the short valve stem of the 
inner tire tube, it  was necessary for plaintiff to put his hands into the 
narrow space between the wheels. While he was doing so, the r im or 
flange of the inner rear wheel "flew loose," and crushed his hand, 
amputating some of the fingers. 

I t  is alleged that  the truck had been driven around twenty miles on a 
slack tire, and that  by reason of the displacement so caused, or the 
unsupported condition of the flange, or improper adjustment thereof, or 
the worn and defective condition of the flange, a dangerous condition was 
caused and permitted to exist. That  all of these things were known, or 
should have been known, to defendant's agents, and that  in disregard or 
neglect of defendant's duty to inform the plaintiff, they negligently 
invited and permitted him to service the tire i n  ignorance of its danger- 
ous condition, thus proximately causing his injury. 

Upon a judgment overruling the demurrer, the defendant appealed. 
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SEAWELL, J. I f  the plaintiff is entitled to recorer on ally aspect of 
the case presented in his complaint, the demurrer cannot be sustained. 
Xirby v. Reynolds ,  212 K. C., 271; I n  re [I'rusf Coi~lpnny,  207 N. C., 
802, and cases there cited. I n  that  event. it is immaterial for the nur- 
posc of a decision in this Court how tlie rc>lationsllip b e t ~ e e n  plaintiff 
and defendant should be classified. Trust ('0. T .  W e b b ,  206 S. C., 247, 
250. I t  may be necessarr 011 the trial of the case to deiernline whether 
that  relation arises out of bailment, enlploytnent as master and servant, 
or independent contract, all of which thc0rit.s arc preselited in the argu- 
ment, and the eridence mag throw more light on these questions than we 
now hare.  Bu t  i t  is not the practice of the Court to c o ~ ~ s i d e r  the merits 
of the controversy upon an  appeal from a judgment orerruling a dc- 
murrer to the complaint. Fwrnifztre Co. v. R. R., 105 K. C., 636, 143 
S. E., 212. 

I t  is sufficient to say that  we cannot reach the conc~lusion that  the 
plaintiff is not entitled to recover undcr any aspect of his complaint, 
liberally construed, upon wllich supporting ericlencc rrlay he properly 
submitted. l<odlcell u. Coach Po., 205 N .  C., 292, 171 S. E., 100 ; Joyner  
1 1 .  ll'ocdtrrtl cE Po., 201 S. C.. 315. 160 S. E.. 288. , , 

Thc judgment overruling the demurrer is 
3ffirmed. 

H. P. I'ARSELL a m  HIS WIFE, LUCY 11. PARKELL, v. 11. 17. IVET ~ s u  Hrs 
~\'IPE. FLORA IVEY.  

(Filed 25 May, 1938.) 

Judgments § 23- 

111 setting aside n jntlginent nnder ('. S.. 600, the c o l ~ r t  ic required to 
find thc facts not only in rcgnrtl to the cacnwble ncglcct relied on. but 
also the facts in regard to meritorious defenw, and n fi~~tliiig of n "meri- 
tolion\ defense" without finding the facts ql~owing n meritorious tlcfeiise, 
is insufficient. 

~ P F :  tr, by plaintiffs from IItrnzillotl, ,Cpccinl Judgi ' ,  a1 Ortobcr Term, 
1937, of C n r u a x ~ a s ~ .  Error.  

The issues submitted to tlie jury indicate the controrersy. These 
issues and the answers thereto 31-ere as follows : 

"1. Did tlie defendants, on or about 23 S o r e n ~ b e r ,  1927, C O I I T P ~ ,  by 
deed to the plaintiffs, in fee simple, for a raluable consideration, a tract 
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of land and farm in Cumberland County, containing 50 acres, more or 
less ? ,111s. : 'Yes.' 

"2. Did the defendants, in said deed, corenant and v7arrant to the 
plaintiffs that  said lands and f a rm \yere free and clear from all liens and 
encumbrances ? ,111s. : 'Yes.' 

"3. V e r e  said lands and farm, a t  the time of the execution and delir- 
ery of said deed, free and clear from all liens and encumbrances ? Ans. : 
'KO.' 

"4. I f  not, n-hat amount of valid liens existed thereon a t  the date of 
said delivery of said deed on 23 Norember, 1927 ? - h s .  : '$850.00.' 

"5.  T h a t  amount of money ha re  the plaintiffs been conlpelled to pay 
said lifeholder for the satisfaction of said lien and redemption of said 
lands ? ,Ins. : '$301.20.' 

"6. V h a t  amount of damages, if any, are the plaintiffs entitled to 
recover of the defendants i n  this act ion? ,111s.: '$301.20, and interest 
from 31 December, 1934.' " 

The court below rendered judgment for plaintiffs on the verdict. The 
defendants made a motion, under S. C. Code, 1935 (Michie), see. 600, 
to set aside the judgment. The court below rendered the following 
findings: "The court finds as a fact that defendants' counsel was not 
furnished copy of court calendar, did not know court was in session, 
though his name appeared on the calendar as attorney of record, and is 
excusable under attending circumstances, and that  defendants hare  a 
meritorious defense to the pending action." 

The plaintiffs excepted, assigned error to the above findings and also 
made other exceptions and assignments of error and appealed to the 
Supreme Court. 

R. I,. Godzcin for p l a i n f i f s .  
L. L. Letinson and  J .  R. B a r e f o o t  for  de f endan t s .  

C ~ a n r i s o s ,  J .  Section 600, szcprn, is, in pa r t :  "The judge shall, 
upon such terms as may be just, a t  any time within one pear after 
notice thereof, reliere a party from a judgment. order, verdict or other 
proceeding taken against him through his mistake, inadvertence, sur- 
prise or excusable neglect," etc. 

I n  I I o o k s  c. -1-cighbors, 211 S. C., 352 (355))  is the following: ('In 
order to set aside a' judgment for mistake, surprise, or excusable neglect, 
there must he a slloning of a meritorious defense so that  the courts can 
reasonably pass upon the question vhether another trial, if granted, 
~vould result aclrantageously for the defendant. B o n k  z>. Dzrlie, 187 
S. C., 386; IIi l1 c. I l o f c l  Co., 185 9. C., 5 S G ;  Fel los  v. Allen, 202 S. C., 
375. 11 judgtnent may be set aside under this section if the moring 
party can show excusable neglect and that he has a meritorious defense. 



646 IK  THE SUPREME COURT. [213 

Dunn v. Jones, 105  X. C., 351, 356;  Che~ro le t  Co. v. Inqle, 202 h'. C., 
1 5 8 ;  Rolcic c. Tucker,  20G N. C., 56, 59." 

T h e  court  below as to  the at torney found  the  facts.  As to meritorious 
defense the  finding was "and t h a t  defendants have a mei.itorious defense 
t o  the  pending action." T h i s  is no t  sufficient; there sllould be a finding 
of the  facts  showing a meritorious defense. Sec Clayion c. Clark, 812 
N. C., 374; Xcerc 1 % .  C'onlmerciill Credit Co., 201 K. C. 130. 

I n  the  judgment  of the  court  belox there is 
E r r o r .  

STATE v. BEN LEWIS. 

(Filed 26 May, 1938.) 

1. Homicide § 1-Evidence held to establish proper predicate for admis- 
sion of testimony of dying declarations. 

Evidence that  tlie victim of an assault was taken to a hospital imme- 
diately after being shot, that after about 25 days he was discharged 
therefrom because of inipro~ed condition, that  he was returned to the 
hospital a week after his discharge, suffering from a he~ilorrhage, that he 
t l ~ n  showed signs of shock and showed anxiety about his condition, and 
was given oxygen by means of a catheter, that lie stated three days after 
being readmitted tliat he was going to die and that he had no hope of 
living, r~spectively, before ~nnking the statements sought to he introduced 
in evidence, slid tliat he died three days thereafter, 18 hcld to establish 
proper fomidntion for the admission of te.;timony of his statements as  
dying declarations. 

2. Criminal Lam # 81c- 
Where defendant admits the fatal shooting, and the jury returns a 

xerdict of guilty of manrlunghter, the admiscion of testimony of declara- 
tions by dec~ascld to the effect that dcfendnut shot liirn ~ i t h o u t  escuse 
~ l i i l e  he was ~~nnrnlcd.  would seem harnileqs. 

APPIAL by def rndant  f r o m  Bicens, J., a t  M a r c h  Term,  1938, of 
GUILFORD. 

Cr imina l  prosecution t r ied upon  indictment  charging the defendant 
with the  murder  of one Herber t  Tinsley. 

011 5 December, 1'337, tlie defendant  shot Herber t  'Cinsley wi th  a 
pistol, the bullet enter ing the  upper  region of the  chest. Tinsley mas 
carr ied to  the  hospital immediately and  remained there  un t i l  1 J a n u a r y ,  
1938, when he  was diqcharged on account of improveniei t i n  his  condi- 
tion. H e  returncd to  the hospital on 8 J a n u a r y ,  due to hemorrhage 
i n  the  pleural  cauity. "was pale, showcd signs of shock such as  produced 
sweating, shortness of breath, weakness a n d  a cer tain amount  of anxiety 
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about himself, about his condition." Oxygen through the nose by means 
of a catheter, usually used as a last resort, and other medication, were 
instituted, but to no avail. H e  died 14  January .  

On 11 January,  after stating to police officer Holt that  he was "going 
to die," Tinsley sa id :  ('Bennie shot me for nothing. H e  said I had a 
gun but I did not have a gun." This was reported to Captain Brannock, 
who returned with Holt  to see the deceased later in the same day. After 
again stating to the officers that  "he did not think there was any hope 
for him to live" and that  he "trusted in the Lord," he repeated his state- 
ment that  Bennie Lewis shot him and that  he, Tinsley, had no weapon 
of any kind. 

These statements were admitted as dying declarations, over objection 
of the defendant, and they constitute the only esceptive assignments of 
error. 

Verdict : Guilty of manslaughter. 
Judgment:  Imprisonment in the State's Prison for a period of not 

less than seven nor more than ten years. 
Defendant appeals, assigning errors. 

Attorney-General  Mcl l lu l lan and Ass i s fan t  Af torneys-General  B r u f o n  
and W i l l &  for t h e  S t a f e .  

S t e r n  & S t e r n  a n d  Spencer  B. A d a m s  for d e f e n d o n f .  

STACY, C. J. The single question for decision is whether proper 
foundation or predicate was laid for the introduction in evidence of the 
dying declarations of the deceased. The defendant relies upon S. 7.. 

S t e w a r t ,  210 N .  C., 362, 186 S. E., 488, for a negative answer. w e  
agree with the Attorney-General that  the case is controlled by the deci- 
sions in S. v. T r i p l e f t ,  211 N .  C., 105, 189 S. E., 123;  S .  v. C7nrden, 
209 Ilu'. C., 404, 183 S. E., 898; S .  v. Beal ,  199 h'. C., 278, 154 S. E., 604, 
and cases there cited. The foundation is sufficient. S. z.. TVal lac~ ,  203 
N .  C.,  284, 166 S. E., 716; S.  v. Lllills, 91 S. C., 581; Wigmore on 
Evidence, see. 1440. 

Noreover, the dying declarations of the deceased appear to have had 
but little, if any, weight with the jury. The shooting was admitted and 
the jury returned the following verdict: " r e  find the defendant not 
guilty of murder in the first degree; not guilty of murder in the second 
degree; but we find him guilty of manslaughter." 

The exceptions are not such as to vitiate the trial. 
N o  error. 
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STATE I-. E N P I E  BdLDTT71N. 

(Filed 25 May, 1938.) 

Criminal Law # #  53a, 80-Appeal i n  this c-ase dismisscd for  failure of 
defendant t o  serve s tatement  of case on appeal within time allowed. 

When def~ndant ,  conrictccl of a capital crime, gircs notice of appeal, 
but it  appears from certificate of the clerk after expirltion of the time 
allowed for service of statement of case on appeal, that nothing has been 
done toward perfecting tlie appeal, the motion of the Attorney-General 
to docket and dismiss will be allowed, nothing appearing on the face of the 
record to defeat the motion. 

SEAWELL, J., took no part in tlie consideration or decision c f  this case. 

X o m o x  by  S t a t e  to  docket a n d  dismiss appeal.  

Ali torney-General  V c A l f u l l a n  for the S t a t e .  

STACY, C. J. A t  the  J a n u a r y  Term,  1938, Columbus Superior  Court ,  
the d e f e ~ l d a n t  Ernpie Baldwin,  al ins  E p p i c  Baldxvin, n a s  t r ied upon a n  
indictment cllargiag hinl with rape,  which res~i l ted i n  conrict ion of 
the capi tal  felony and  sentence of death. F r o m  this judgnlent, tlle 
dcfcndnnt gave notice of appeal  and  x i s  allowed the  s ta tu tory  t ime to 
serve s tatement  of case, n-hich t ime has  expired, a n d  tlic clerk certifies 
"that nothing 11as been done t o ~ v a r d s  perfecting the  appesl ,  and  t h e  t ime 
f o r  statenlent of case has cspired." 8. c. IITntson,  208 N. C., 70, 179 
S. E., 453. ,Iccordingly, t h e  Attorney-General h a s  m o w d  t o  docket 
and dismiss tlie appeal  under  R u l e  17, as the  case was due to  he heard 
on Tucsday, 3 X a y ,  1935, a t  t h e  call  of t h e  docket f i o m  the E i g h t h  
Distr ic t ,  the  district to  which the  appeal  belongs. 8. 1 ' .  X o o r c ,  310 
N. ('., 4.59, 187 S. E., 586. Xoth ing  appcars  on t h e  f a w  of the record 
to  defeat the  motion, hence i t  rnust be regarded as  well taken and  allo~ved. 
8. v. l?obinson, 212 E. C., 536. 

Judginext  affirmed. Appeal  dismissed. 

SEAWELT,, J., took no p a r t  i n  the consideration or clecis on of this case. 

STATE r .  I:. 11. HARltIS. 

(Flleil 25 Jfny, 1933.) 

1. Crilninal Law a Sla-Witness may testif) that  in  his opinion defendant 
was under  influence of intoticnting beverages. 

In  n prowcution for drmnken driring, it i. competclit for a State's 
wit~lew to tcctify that in hi.: opinion defendant \\-:IS under tlie influence 
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ot intoxicating beverages, the testimony being competent under the escep- 
tion to the general rule that opinion evidence is con~petent when from the 
nature of the subject under investigation. no betler evidence can be 
obtained. 

Same--Competency of opinion evidence in general. 
To the general rule that  opinion evidence is incompetent there are a t  

least three exceptions: Opinions of esperts, opinions on the question of 
identity, and opinions received from necessity because from the nature of 
the subject under inrcitigntion no better evidence can be obtained. 

Automobiles § 29- 
I n  a proscution for drunken driving, C. S., 4506, an instruction that 

defendant was under the influence of intoxicating liquor if he had drunk 
enough to make him act or think differently than he would have acted 
or thought if he had not drunk any, rcgardleqs of the amount he drank, 
is> held without error. 

Criminal Law § 53d- 
An instruction that there m-as "some eridence tending to show" a fact 

in issue cannot be construed as  an exprcssion of opinion by the court as  to 
whether the fact was fully or sufficiently proven. 

Criminal Law § 53f- 

A slight inaccuracy in stating the eridence will not be held for reversi- 
ble error when the matter is not called to the court's attention in apt 
time to afford opportunity for correction. 

Criminal Law 8 53a- 
The failure of the court to instruct the jury that i t  was their duty to 

recollect the evidence and not be guided by the recollection of the court 
or anyone else, will not be sustained in the absence of a request to so 
charge. 

Criminal Law § 56- 

A motion in arrest of judgment for the reason that the warrant upon 
which defendant was tried was not signed by the proper officer is cor- 
rectly denied when defendant makes a general appearance in court, such 
appearance being a waiver of any objection ~red ica ted  upon any irregu- 
larity in the warrant. 

-IFPEAL by defendant  f r o m  H a r d i n g ,  J., a t  December Term,  1937, of 
GUILFORD. SO error .  

At to rney -Genera l  i l I c X u l l a n  a n d  Ass i s tan t  A t to rneys -Generu l  H r u f o ~ ~  
a n d  W i l l i s  for  t h e  S t a t e .  

G o l d ,  -1 fcAnal ly  R. Gold f o r  d e f e n d n n f ,  a p p c l l n n f .  

PER CURIAM. T h e  defendant  was convicted i n  the  municipal  court  
of the ci ty  of High P o i n t  of operat ing a n  automobile upon the public 
highway while under  the  influence of intoxicating liquors, C. S., 4506, 
and appealed to  the  Superior  Cour t  of Guilford County, where upon a 
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trial d e  novo he was again convicted and appealed to the Supreme Court, 
assigning errors. 

The first assignment of error is to the court's pe rm~t t ing  the State's 
witness, over objection, to testify that  in his opinion the defendant mas 
under the influence of intoxicating beverages. This awignment cannot 
be sustained. To the general rule that  the opinion evidence is incompe- 
tent there are three, a t  least, well recognized exceptions: First, opinions 
of experts; second, opinions on the question of identity; and third, 
opinions received from necessity, i.e., when from the nature of the sub- 
ject under investigation, no better evidence can be obtained. 8. v .  
XcLnughlin, 126 S. C., 1080. We think, and so hold, :hat the eridence 
assigned as error falls within the third cattgory. 

The second assignment of error assails that  portion of the charge 
which reads: "If a man is under the influence of intoxicating liquor he 
has got enough to make him think or act or do differently from what 
he would think or act if he did not have it, whether it i,l a spoonful or a 
quart ,  whether i t  is a bottle of beer or a quart  of liquor." This instruc- 
tion is in substantial accord with the definition of "unller the influence 
of an  intoxicant" approved in S. v. Dills, 204 N. C., 33, and cannot be 
held for reversible error. 

The third assignment of error assails that  portion of I he charge which 
reads: ". . . there is some evidence tending to show both-that he 
was intoxicated a t  that  time, and said to his friend tha t  he mas going 
back to the City Park ,  and a t  that  time his friend stated to him he was 
so drunk he was going to take him home and put him to bed." We 
cannot see wherein this instruction impinges the provision of C. S., 564, 
that  "no judge, i n  giving a charge to  a petit jury, . . . shall give 
an  opinion whether a fact is fully or sufficiently proven, . . ." The 
judge used the expression that  there was "some evidence tending to show" 
that  the defendant was intoxicated a t  a given time. This cannot be 

L> 

construed as expressing an  opinion that  the fact of the defendant's 
intoxication was fully or sufficiently proven. I f  there was a slight 
inaccuracy in the statement of the evidence, it cannot be held for reversi- 
ble error in the absence of the inaccuracy being called to the attention 
of the judge a t  the time, and thereby affording an  opportunity to 
correct it. 8. v. Sterling, 200 N .  C., 18. 

The fourth assignment of error is to the court's failure to charge the 
jury that  i t  was their duty to recollect the evidence and not be guided 
by the recollection of the court or anyone else. This assignment cannot 
be sustained in the absence of a request to so charge. 

The  fifth assignment of error is to the action of the court in over- 
ruling the motion of the defendant to  set aside the verdict. This assign- 
ment is dismissed in appellant's brief with the comment I hat  i t  is formal. 

The sixth assignment of error is to the court disallowing a motion 
in arrest of judgment for the reason that  the warrant  was not signed 
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by  the  proper  officer. T h i s  assignment cannot be sustained, since 
i t  appears  f r o m  the  record t h a t  the  defendant entered a general appear-  
ance, both i n  the  municipal  court and  i n  the Superior  Court .  S u c h  a n  
appearance v a s  a waiver by the defendant  of a n y  objection predicated 
upon a n y  i rregular i ty  i n  the  v a r r a n t .  "He could not take his  chance 
of acquittal on a t r i a l  on the  meri ts  and,  if convicted, urge t h a t  he was 
not  i n  court. I n  both civil and  cr iminal  cases, if the  p a r t y  answers 
the complaint without  objection to the  process or i ts  service, he waives 
al l  objection thereto." S.  v. Turner, 170 S. C., 701. 

I n  the  t r i a l  we find 
K o  error .  

STATE OF NORTH CAROLINA EX REL. G. DUDLEY HUMPHREY, GCARD- 
IAN OF ERXEST T. WATERS, A N  INCOUPETEST, v. AMERICAN SURETY 
COMPANY AND UNITED STATES FIDELITY & GUARANTY COM- 
PAKY. 

(Filed 25 May, 1938.) 

1. Principal and Surety 5 18- 
A surety who has notice of proceedings for accounting a s  against the 

principal and an opportunity to appear and defend, but elects not to do so, 
but has the proceeding dismissed as  to it ,  i t  is bound by the account stated 
and the judgment rendered against the principal. 

2. Limitation of Actions § 5- 

An action instituted against the surety in a guardianship bond is not 
barred when instituted within three years from the principal's failure to 
pay over upon demand the amount found to be due upon accounting. 

3. Guardian and Ward 3 24-Relator in action against principal in y a r d -  
iansllip bond need not attach copy of the bond to the complaint. 

In  an action against the surety in a guardianship bond, instituted after 
failure of the principal to pay the amount found due upon accounting, 
plaintiff relator need not allege the conditions of the bond nor attach copy 
of the bond to the complaint, since the bond is of record and if its terms 
do not provide liability upon the breach alleged, our statutory provisions, 
which become a part thereof, do provide for such liability. 

4. Same--Accounts filed by guardian are only prima facie correct and are 
not binding on the ward or successor guardian. 

Allegations that the principal in a guardianship bond had failed to pay 
to the successor guardian the amount found to be due upon accounting 
for which judgment against the principal had been rendered in judicial 
proceedings in which defendant surety had full opportunity to appear and 
defend, sufficiently states a cause of action against the surety, the account 
filed by the principal in the bond being only prima fac ie correct and not 
binding upon the ward or the successor guardian. 
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3. Guardian and Ward  § 23- 

Sureties on successive bonds given 11y a guardian are jointly and sev- 
erally liable for default of the guardian, and judgment may be tnlren 
against one before the cause is :it issue against the other. plaintiff relator 
having no interest in the right of tlie ~nrcties to contrib~ition bet\veen 
themselves. 

6. Seine- 

The fact that a successive guardianshi11 bond is marlied by someone 
"substitute bond" does not affect the rule of tlie joint ant1 several liability 
of the sureties ill the successive bonds to plaintiff relntclr upon default of 
the principal. 

,\PIXU, by defendant American Surety Company from Spcrrrs, I . ,  a t  
October Term, 1937, of K ~ ~ r  1 I a s o v ~ ~ .  Ilffirmed. 

This is a civil action instituted by the relator to recovx of the defend- 
ant the pcnal sum of its guardianship bond to be discl~arged upo1l tlie 
payinent of the amount adjudged to be due by the principal. 

l Iugh S. Pace qualified as guardian of plaintiff's wart1 in 1923, giving 
bond in the sum of $1,000, signrd by Union I i ~ d c m n ~ t y  ('ompany as 
surety. The said surety har ing  become insolrent, tlie guardian, in 
July,  1033. gave a 11~~17 Lvnd i n  the sum of $1,000 with the defendant 
,\nic~rican Surety Company as surety thereon. This b'3nd was marked 
('substitute boad." I n  January,  1035, the said guardian filed another 
bond in the sun1 of $1.500 n i t h  the defendant United States Fidelitv 
6t Guaranty Company as surety thereon. This bond n-as likenise marked 
"substitute bond." 

Thereafter, on or about the first clay of January ,  1936, said Pace 
resigned as such guardian and the relator TX-as appointed guardian of 
Ernest T. Waters 19 February, 1936. 

The former guardian having failed to avcount to thc relator for the 
estate in his hands belonging to the ward, the relator filcd a petition 
before the clerk asking for an  accounting by the said P a w .  -1 copy of 
the pctition and order of the clerk entered thereon was duly serrcd upon 
each of the defendants. Each defendant thcreupon entered a special 
a p p e a r a n c ~  and niored to dismiss tlic proceeding as to them. The 
motion l~av ing  been denied by the clerk, the d e f e d a n t s  appealed and 
said motion was allowed in the Superior Court. 

.\n accoluit was duly stated and it mas ascertained and adjudged that  
the former guardian \la, i d e b t e d  to his former waro in the sum of 
$865.49, with interest from 1 January ,  1937, together with the costs of 
the proceeclings. 

Tlw said Pace having failed to account for and pay o ~ e r  to the relator 
tlie alnount adjudged to be due, this action n a s  instituted against the 
sureties upon his bonds. Time was granted the defendant United States 
Fidelity k Guaranty Company ~v i th in  11-hieh to file a n w e r .  ,it the 
October Tcrm, 1937, the appealing defendant having filed answer and 
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the cause not being at issue as to the Cnited States Fidelity 8t Guaranty 
Company, the plaintiff moved for judgment upon the pleadings. 

-1fter the court had announced its judgment, granting the motion for 
judgment upon the pleadings, but before the said judgment mas actually 
signed. the appealing defendant filed a motion: (1) I n  the nature of a 
demurrer ore i r n ~ r s ,  for that  complaint does not state a cause of action; 
( 2 )  for the submisqion of issues to the jury;  ( 3 )  for a reference; (4)  for 
an order adjudging that neither defendant is bound or estopped by the 
account stated betn-een Pace as guardian and the relator when neither 
defendant v a s  party to said suit for an accounting, or before the court, 
and ( 5 )  for a denial of the motion of relator for that  it is irregular and 
improper for thc court to take up  and hear this proceeding by piecemeal, 
or until after the other defendant has filed its answer. 

Judgment was duly rendered in favor of the plaintiff upon the plead- 
ings and the American Surety Company excepted and appealed. 

E. R. B r y n n  f o r  p l a i n t i f ,  appe l lee .  
J o h n  D. B e l l a n z y  & S o n s  for  d e f e n d a n t ,  a p p e l l a n t .  

PER CURIAX. There is no ral id defense set ur, in the defendant's 
a n w e r .  I t  mas given notice of and, by the service of a copy of the 
petition and order, made party to the proceeding for an  accounting. On 
its own motion said nroceedinn was dismissed as to this defendant. I t  " 
had full knowledge of the proceedings and an  opportunity to appear and 
defend. I t  elected not to do so. I t  cannot now complain that  judgment 
was rendered against the principal in the bond, to which the principal 
did not except and from which he did not appeal. 

The amount due by the former guardian having been duly ascer- 
tained. his failure to account for and nay over to the relator the amount . u 

adjudged to be due was a breach of the bond which is sufficiently alleged 
in the complaint. This breach occurred ~vi th in  three years next prior 
to the institution of this action. Defendant's  lea of the statute of 
limitations is vi thout merit. 

The defendant complains that  a copy of the bond is not attached to 
the complaint and t h e  conditions thereof are not alleged, so that  i t  does 
not appear n-hat the conditions of the bond are. The bond was executed 
hy the defendant and is of record. I t  has full knowledge of its contents. 
I f  the terms of the bond itself do not p r o ~ i d e  for liability upon the 
breach alleged, the provisions of our statutes in relation to guardianship 
bonds are bv l a x  written into the bond. I t  follows that  the allegations 

L 

of the comulaint are sufficient to set out a cause of action. 
The accounts filed by the former guardian are only p r i m a  fac ie  correct 

and are not binding upon the ward or its successor guardian. I t  has 
heen ascertained in a judicial proceeding in which this defendant had 
full opportunity to appear and defend that  said accounts were not correct 
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and the amount actually due by the former ward has heen ascertained 
and judgment thereon rendered against him. This is duly alleged in  
the complaint. 

JThere a guardian gives successive bonds with different sureties, the 
sureties are jointly and severally liable, and upon default of the guardian 
they are liable to contribution among themselves proportionate to the 
amount of their respective bonds. T h o r n t o n  v. Barbour,  204 N. C., 583; 
A d a v ~ s  v. Adarns, 212 N. C., 337. There was no petition by this defend- 
ant to be relieved from its bond and no order relieving said defendant 
or permitting the substitution of a new bond. The mere fact that the 
bond of the United States Fidelity & Guaranty Company was marked 
by someone "substitute bond" does not affect the rule which makes these 
defendants jointly and severally liable for the default of the principal 
in  said bonds. 

This defendant complains that  judgment is rendered against i t  before 
the cause is at  issue as against the other bondsman, and assigns as error 
the judgment of the court against this defendant before the United 
States Fidelity & Trust Company filed its answer. This assignment is 
without merit. While this defendant is entitled to contribution from the 
codefendant, and a n  accounting as between the two defmdants may, on 
proper pleadings filed, be had in this action, there is no reason why the 
plaintiff should be delayed in  the recovery of judgment against this 
defendant merely because i t  is delayed in  procuring a judgment against 
the cosurety. The amount recovered, including interezt and costs, ex- 
ceeds the penal sum of this defendant's bond. For  that  reason we could 
hardly assume that  the plaintiff will not also proceed against the other 
defendant in due time. H e  is not interested in  the rirrht of contribu- 
tion as between the defendants and should not be delayed until that  
question is determined. 

lJTe have carefully examined the defendant's exceptive assignments 
of error and in  none of them do we find any substantial merit. The 
judgment below is 

rlffirmed. 

SAJIUEL W. GUYES v. C. T. COUSCIL AXD GERMAIN EERNARD, PART- 
NERS, TRADING AR'D DOIR'G BUSIWESS UNDER THE STYLE A X D  FIRM KAME OF 

BC REMEDY COMPANY. 

(Filed 25 May, 1938.) 

Trial 29n-Form of instruction as to answering of issues held sufficiently 
full in view of amount of evidence and complexity of case. 

While ordinarily the trial court should instruct the jury separately as 
to the facts it must find in order to answer each of the issues in the 
affirmative, where there is a great deal of evidence and numerous ele- 
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ments constituting the causes of action alleged, it mill not be held for 
error for the trial court to explain the lam, recount the evidence, explain 
what facts mould constitute the respective causes of action, state the 
respective contentions of the parties, and charge the jury as to each 
issue to answer it affirmatively if the plaintiff had satisfied it by the 
greater weight of the evidence of the facts essential to establish that 
particular cause of action as theretofore explained by the court. 

APPEAL by plaintiff from Phillips, J., at  October Term, 1937, of 
GUILFORD. . K ~  error. 

This is an  action instituted by the plaintiff against the defendants to 
recover compensation for personal injuries alleged to have been caused 
by the negligence and the fraud and deceit of the defendants, who are 
the manufacturers of a certain proprietary medicine sold under the name 
of BC. 

The defendants manufacture BC, a proprietary medicine, and sell 
the same to drug stores, soda fountains, filling stations and other retail 
businesses, for resale to the public. The plaintiff alleges that  the de- 
fendants, in their advertisements in newspapers and other periodicals 
and by radio and in  the directions upon the packages in  which the 
medicine is sold, and otherwise, falsely represent the medicine to be safe 
and reliable for use by human beings, without depressing or bad after 
effects, harmless and nonhabit forming, and that  i t  may be taken with 
the absolute assurance that  i t  does not contain narcotics. The plaintiff 
also alleges that  the manufacture and sale of BC, containing poisonous 
and injurious drugs, by defendants without making known and giving 
warning of the dangerous nature and effect thereof, constituted action- 
able negligence. H e  likewise alleges that  the advertisements in question 
constituted negligence and that  the defendants were negligent i n  publish- 
ing the directions for use of the preparation; that  the preparation was 
misbranded in  violation of the statute and that  such misbranding con- 
stituted negligence. 

The plaintiff offered evidence which he contends tends to support said 
allegation of negligence and similar allegations in the complaint. The 
defendants denied the allegations of fraud and deceit and of negligence 
and offered evidence tending to contradict and rebut the testimony 
offered by the plaintiff, and tending further to show that  said medicine 
is harmless, is not misbranded, is not narcotic, and is not habit-forming. 

At  the conclusion of the evidence issues were submitted to and 
answered by the jury as follows : 

"1. Was the plaintiff injured through the negligence of the defend- 
ants, as alleged in  the complaint ? Answer : 'No.' 

('2. Was the plaintiff injured through the fraud and deceit of the 
defendants, as alleged in the complaint? Answer: 'NO.' 

"3. What  compensatory damages, if any, is the plaintiff entitled to 
recover ? Answer : 
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"4. What  punitivc damages, if any, is the plaintiff entitled to recover ? 
,Inswer : ,, 

Upon the coming in of the verdict the court below re1 dered judgnlent 
that tlie plaintiff hare  and recovei. nothing in this action, and that he 
be taxed with the costs, and tlle plaintiff excepted and appealed. 

( h f h r i c  cC* G l r f h r i c ,  I Iobgoot l  d TT'nrtl, n n d  Frrrnc.is 1. A ln t l c r ron  for  
plain fiff, nppe l lan  f .  

E'ullcr, Rencle cC. F u l l e r  for  d c f c n d n n f s ,  nppel lees .  

PER CURIAM. The  lai in tiff has abandoned all cxceijt onc of his 
assignments of error and presents to ue. for decision but one question: 
Does the charge of the court meet the requirrments of t h l t  part  of C. S., 
56-1, rcyuiring a tr ial  judge to "state in a plain and correct nlanner the 
ericlence given in tlie case and declare and explain he law arising 
thereon ?" 

Thc court below gave an  extended charge. which cons lmes more tlmn 
forty-eight pages of the printed record, in which he ca 3efully and cor- 
rectly defined what constitutes fraud and deceit as tlloce terms are related 
to the evidence in the cause. H e  likevise defined nej:ligence as that  
term relates to tlle evidence relied upon by the plaintiff. That  is, he 
explained to the jury n h a t  fa(+ ~vould constitute fraud and deceit and 
what facts would constitute negligence under the allegations and evi- 
dcnce in the cause. I l e  then recapitulated the evidence, witness by 
witness. This was followed by a full statmient of tlw contentions of 
the respective parties. 

Then, after explaining the burdcn of proof, tlle court charged the jury 
directly upon the issues substantially as ~ 1 1 0 ~ 1 1  by hi< charge on the 
second issue, which, after quoting the issue, is as follows : "If the plain- 
tiff has satisfied you by the greatw weight of the eriderice that  he was 
injured through fraud and deceit of the defendants, bearing in mind and 
remembering the definition of fraud and deceit and otlier rules of law 
applicable that  the court has heretofore more fully explained to you, then 
you will answer the second issue 'Yes,'; otherwise, (NO.' " 

n'liile the better practice may require the judge to state in his charge 
to tllc j u y  that  if it  finds certain recited f:~cts which tlie plaintiff con- 
tends are established by the eridence they would ansner the issue in the 
affirmative, otherwise in the negatire, so that  the jury may thus get an 
immediate picture of the facts necessary to support an  affirmative 
answer to the issue, we cannot hold the method pursucd by the court 
below is a riolation of the p ro~ i s ion  of C. S., 564. There was lrlllch 
evidence offered and numerous elenlents enter into and constitute a part  
of the alleged fraud and deceit and alleged negligence. I t  would be 
difficult, if not impossible, for a judge to intelligently explain to the jury 
the controverted issues except in the manner adopted by the court below. 
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HISKLE L.. J ~ A L K E R .  

T h e  plaintiff has  had  his  cause submitted to a ju ry  under  a charge 
which ful ly  explains the l a w  and  the evidence. and the  j u r y  has  ren- 
dered a verdict adverse to  him.  H i s  exceptive assignment of error  
cannot be sustained. 

S o  error .  

E. 0. HINKLE v. ANDREW W. (TV. A.) WALKER A X D  WIFE, MARTHA J. 
WALI<ER, J. H. GREER ASD J. D. REDWIKE, LESISGTON PEIZPET- 
UhL BUILDISG & L O d S  ASSOCIATIOS, J. A. IIcCRARY, T R ~ S T E E  FOR 

LESISGTON PERPETUAL EUILDISG 8i LOAX ASSOCIATION, J O H S  
A. JIcCRARP a m  BIARGARET JIcCRdRP, ESEC~TORS OF CHARLES E. 
BlcCRARY, AND P. R. RAPER, EXECUTOR OF EMERY E. RAPER. 

(Filed 25 May, 1938.) 

1. Executors and Administrators !j 8- 

Upon the death of the owner of land title thereto vests either in his 
devisees or his heirs a t  law, but not in his executor. 

2. Mortgages § 31bDev i sees  or heirs at law of deceased holders of record 
title must  be made parties in action to foreclose mortgage. 

I n  an action to foreclose a mortgage, the joinder of the esecutors of 
the holders of the record title. who were dead a t  the time of the institu- 
tion of the action, without the joinder of their devisees or heirs a t  law, 
fails to state a came of action either against the esecutors or against 
those through wliom record title m u  derived, mid defendant appellants' 
demurrer ore teiiits in the Supreme Court is allowed. 

3. Executors and Adnlinistrators 5 8- 

An adjudication that persons dead a t  the time of the institution of the 
action were the owners of the fee in the land in controversy is error. 

-~PPE.\L by the plaintiff f r o m  B i r c l ~ s ,  J., a t  F e b r u a r y  Term. 1938, of 
D a v ~ ~ s o s .  

J .  -11. Doniel,  J r . ,  for p l a i n t i f ,  rcppcllant  
Don A. Il'nlser f o r  c lc fen t lcc~~is ,  nppc l lces .  

PER CURIAXI. T h i s  is a n  action to foreclose a mortgage on real estate. 
T h e  plaintiff alleges, i n f e r  olio, t h a t  the  record title of the l and  sought  
to  be sold iq i n  tllc names of Charles E. X c C r a r y  and  E m e r y  E. Raper ,  
now dead. T h e  complaint f u r t h e r  alleges tha t  Charles E. McCrary  and 
E m e r y  E. R a p e r  derived title tllrough the foreclosure of a deed of t rus t  
executed by the  former owlers  of the  land sought to  be sold, Andrew Mr. 
(IT. -1.) ITalker  and  \rife, M a r t h a  J. Walker, to J. A. McCrary,  trustee 
f o r  Lcsington Perpe tua l  Building & Loan -lssociation. T h e  defendants  
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Lexington Perpetual  Building & Loan Association, J. A. McCrary, 
trustee of Lexington Perpetual Building & Loan dsscciation, John  A. 
McCrary and Margaret McCrary, executors of Charles E. McCrary, 
and P. R. Raper, executor of E. E. Raper, filed answer in which they 
deny the validity of the mortgage sought to be fc~reclosed for the 
reason that  i t  was not properly indexed. I n  the Supreme Court said 
answering defendants demurred ore fenus to the complaint for that  
neither the heirs a t  law nor the devisees of said Charles E. McCrary or 
Emery E. Raper are named in the complaint or made p d i e s  defendants, 
and for that  reason the complaint does not state facts sufficient to con- 
stitute a cause of action against the demurring defendants. 

I f  the record title to the land sought to be sold is in the names of 
Charles E. McCrary and Emery E. Raper, and they are both dead, then 
it follows that  either their heirs a t  law or devisees silcceeded to their 
title, and that  the complaint does not state a caure of action against the 
executors of those in whose names is the record title, nor against those 
through whom such record title is derived. Title to land of decedents 

lisees. does not vest i n  their executors but in their heirs a t  law or d e ~ '  
The demurrer is therefore sustained. 

The plaintiff, appellant, excepts to the judgment entered on the cross 
action of the defendants, which contains the following: "It  is further 
ordered, adjudged and decreed that  Charles E. McCrary and Emery E .  
Raper are the owners in  fee simple of said property, free and clear of 
the mortgages hereinbefore referred to, said property being more par- 
ticularly described as follows": (Here  follows the description of the 
land described in the complaint.) The error of t h i~ j  adjudication is 
obvious. Charles E. McCrary and Emery E. Raper, both being dead 
a t  the time of the institution of this action, could not be adjudged to 
be the owners of the land sought to be sold. 

The demurrer is sustained and the judgment on the cross action is 
Reversed. 

VIIIGIKIA TRUCK GROWERS R1AIWFAC:TURING CORPORATION r. 
MOORE COUNTY MUTUAL EXCHANGE:. 

(Filed 25 May, 1938.) 

Appeal and Error § 24- 
Appellant excepted to a preceding question but did not except to the 

question eliciting the testimony complained of, or to the testimony. Held: 
The competency of the testimony is not presented for decision, since only 
exceptive assignments of error will be considered. Rule of Practice in 
the Supreme Court, NO. 19 ( 3 ) .  
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APPEAL by plaintiff from A r m s f r o n y ,  J . ,  at  December Term, 1937, of 
MOORE. 

Civil action to recover on alleged contract for fertilizer sold and deliy- 
ered on consignment. 

Plaintiff alleges that  between the dates of 6 March, 1934, and 3 July,  
1934, i t  sold and delivered to defendant, on consignment, fertilizers of 
various kinds a t  the aggregate price of $18,903.66, of which there is a 
balance of $1,371.57 due after demand and payment refused. Defend- 
ant denies the allegations of the plaintiff and avers that  it purchased 
and received on consignment from Producers Mutual  Exchange of S o r t h  
Carolina fertilizer of the amount alleged upon the express contract and 
agreement that  i t  would retail same for a selling commission of $1.50 per 
ton, and that  i t  had fully accounted to the said exchange. On the trial 
below the parties offered evidence tending to support their respective 
contentions. The case was submitted to the jury upon the single issue 
of indebtedness. There was verdict and judgment for defendant, from 
which plaintiff appealed to the Supreme Court, and assigns error. 

J o h n s o n  & M c C l u e r  f o r  p l a i n t i f f ,  a p p e l l a n t .  
X o s l e y  G. B o y a l f e  f o r  d e f e n d a n t ,  appe l lee .  

PER CURIAM. Appellant expressly abandons all assignments of error 
except that  relating to Exception No. 5, which is untenable. The 
assignment covering this exception is in this language: "Jack Blue, 
witness for the defendant, appellee, teqtified: 'I was employed by the 
Moore County Mutual Exchange during the year 1934 as bookkeeper. 
I was present in January,  1934, when X r .  Miles of the Producers 
Mutual Exchange of Durham came there.' Q. Did you hear a convcr- 
sation between &. Niles and N r .  McCrimmon with respect to the 
Moore County Mutual Exchange handling fertilizer for Mr. Miles dur- 
ing 19342 Objection; o ~ e r r u l e d ;  and plaintiff excepts, and this is 
plaintiff's Exception KO. 5. A. Yes, sir. R., p. 25." The question 
alone is not objectionable. The answer is harmless. 

Plaintiff discusses the competency of the testimony of the witness as 
to what the conversation Tvas. Bu t  the record fails to show exception to 
the separate question eliciting same or to the statement by the witness 
of the substance of the conversation, and there is no assignment thereon. 
Exceptive assignments of error, and none other, are considered on appeal. 
Rule 19, sec. 3, of Rules of Practice in the Supreme Court, 200 N. C., 
824; I n  r e  Will of B e a r d ,  202 K. C., 661, 163 S. E., 748; S. z'. B i f t i n g s ,  
206 S. C.,  798, 175 S. E., 299. 

We find 
N o  error. 
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SEAT T. ITSURAKCE: Co. 

11. F I U S I C  SEAT r .  AJIERICAS SAVIIKGS I J F E  I S S U R A S C E  COJIPAST. 

(Filed 23 May, 193%) 

Appeal and Error 5 4!3-\Vhen Suprcmc Court is evenly divided in opinion 
the judgment of loner court becomes law of the case and is controlling. 

When the judgment of tlic lower court is affirrned on appcnl because 
the Supreme Court is el enly divided in opinion, the judgment of the lower 
court beco~ries tlic l a~v  of tlic caw and 1s cleterminntiy;c of the rights of 
the l~nrtie\ 11po11 n iecond action inititut~vl by the qnrnc3 plaintiff on the 
same contract against the successor of the defci~dant company. 

A P P E ~ L  by plaintiff froin Bircns,  .I., at  Xarch-,lpril,  1938, Civil 
Twrii, of GUILFOXD. Rererwd. 

TI& action wi s  brought by plaintiff against defendmt to recorer 
$1,190 coniini,isions on insurance 1)rerniunl renewals. The defenclant 
denicd liability. 

111 thc agreed staterne~it of facts is the following: "10. That  if the 
plaintiff, under the terms of the contracts in question, is entitled to corn- 
inisqions or renewals paid the Smtinel  Life Insurance Company or the 
dcfeiidnnt after the contract of agency v a s  tcrn~inated,  and if tllc plain- 
tiff is entitled to rccorer against the defclidant ,\merican Sal  i n p  Life 
Insurance Compally, then tlle plaintiff is entitled to recorer jndgnient 
against the defendant in the sum of $1,190, but if the plaintiff, under 
the terms of the contractq, is not entitled to commissions on rcnewals 
paid the Sentinel Life Insurance Company or tlle defendant after the 
contract of agency was terminated, or if the plaintiff is not entitled to 
recover of the dcfendant Anlcrican Savings Lifc In i l r ance  Company, 
then the plaintiff is not entitled to recover judgment against the defend- 
ant  in any amount, and tlle plaintiff's action should bc dismissed, and he 
should he tascd with the costs." 

The judgment of the nnulicipal court was as fo l lo~rs :  "Tliis cause 
coming on to be heard, and being heard upon pleadings, the agreed 
stntement of facts and argument of counsel, and after consideration 
of the came, the court being of the opinion that  upoil said agreed state- 
nleilt of facts that  the plaintiff is not entitled to recolcr i n  this action. 
I t  is tllerefore, upon motion of attorneys for defendant, ordered, ad- 
judged and clecreed that  the plaiiitiff take nothing by his action, and that  
the same be dismissed, and that  the costs he taxed against the plaintiff. 
This 24 January ,  1938. Levis E. Teague. judge nlunicipal court of the 
city of I I igh  Point." 

To the signing of the foregoing judgment, the plaintiff excepted, 
assigned error, and appealed to fhc Superior Court of Guilford County. 

Thc judgment of the Superior Court n as as follows : "This cause 



N. C.] SPRING TERM, 1935. 661 

coming on to be heard on appeal from a judgment signed in the munici- 
pal court of the city of High Point  i n  said cause and being heard upon 
the plaintiff's assignments of error S o .  1 and S o .  2 as appearing in 
the case on appeal. and it appearing to the court that  said exceptions 
and assignnlents of error should be overruled and the judgment of the 
trial court sustained: I t  is therefore, upon motion of attorneys for the 
defendant, orclered, adjudged and decreed that  said assignments of error 
be and they are each hereby orerruled, and the judgment of the High 
Point  municipal court is sustained and the costs of this appeal taxed 
against the plaintiff. This 1 April, 1938. E. C. Bivens, Judge Pre-  
siding, 12th Judicial District." 

To tlie orcrruling of the plaintiff's assignments of error, and each of 
them, and to the signing of the foregoing judgment, the plaintiff ex- 
cepted, assigned error, and appealed to the Supreme Court. 

R. T .  P i e k e u s  a n d  J o n e s  d F i s h e r  f o r  p la in t i f f .  
Rober son ,  V a x ~ o r f l z  (e. Reese  for  d e f e n d a n t .  

PER C U R I . ~ .  I n  the case of S e a y  /;.. I n s .  Co., 205 S. C., 832, is 
the following: "Civil action to recover agent's commissions on insurance 
premium renewals, 'paid to and acccpted by the (defendant) company, 
while this (agency) contract is in force . . . limit 9 years.' The 
defendant souglit to terminate its agency contract with the plaintiff, 
prior to the expiration of the ninth renewal of some of the policies 
written by plaintiff. This suit is to recover commissions on such 
renewali up  to the 9th on each policy. Judgment of nonsuit v a s  
entered in the municipal court of the city of High Point ,  which was 
reversed on appeal to the Superior Court of Guilford County. From 
the ruling of the Superior Court the defendant appeals, assigning error. 
( P e r  C z i r i a m )  : The Court being evenly divided in opinion, C'larh-son, J., 
not sitting, the judgnient of the Superior Court is affirmed and stands, 
according to the uniform practice of appellate courts, as the decision in 
this case, without becoming a precedent," citing many authorities. 

This action is being prosecuted by the same plaintiff, against the 
successor of the same defendant, for recovery under the same contract 
as that  considered in the former action. The plaintiff pleads re s  judi-  
cnfci. The judgment of the Superior Court i n  the former action, un- 
changed on appeal, is determinative of the plaintiff's right to recover 
under tlie contract in this action, and hence the judgment of nonsuit is 
reversed. 

K e  think what was said in  the above case is applicable to the present 
action, and the judgment of the court below is 

Reversed. 
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STATE v. J O E  LIBBY. 

(Filed 25 Xa?, 1938.) 

1. Intoxicating Liquor 5 9 b  
The presence of empty whiskey bottles around a defmdant's store and 

filling station constitutes some evidence that whiskey had been consumed 
on the premises and tends to assist in establishing that defendant pos- 
sessed whiskey for the purpose of sale. 

2. Intoxicating Liquor 5 %-Evidence of illegal possession of intoxicating 
liquor for purpose of sale held sufficient for jury. 

Evidence that over a gallon of whiskey in pint bottles with unbroken 
seals mas found on defendant's premises, that defendant admitted owning 
the whiskey, and that empty mhisliey bottles were found around premises, 
i s  held sufficient to be submitted to the jury on a charge of illegal posses- 
sion of intoxicating liquor for the purpose of sale. C11. 49, Public Laws 
of 1937, N. C. Code, 3379, 3411 ( j  ) . 

APPEAL by defendant from Harding ,  J., and a jury, 6 December, 1937, 
Special Criminal Term, of GUILFORD. N o  error. 

The  defendant was arrested on a warrant  duly sworn out charging 
him "That a t  and in  said county of Guilford, Morehead Township, on 
or about 15 September, 1937, Joe Libby did u n l a ~ f u l l y ,  willfully and 
feloniously (have) possession of eleven pints of taxed paid whiskey for 
the purpose of sale, contrary to the form of the statute and against the 
peace and dignity of the State." 

The defendant was tried, convicted and sentenced in  the municipal 
court on the warrant  and appealed to the Superior Court. The defend- 
ant  was tried before a jury in the Superior Court and found guilty, 
judgrnent was pronounced that defendant be confined in the common 
jail of Guilford County for a period of eight ( 8 )  months to be assigned 
to work under the supervision of the State Highway and Public Works 
Commission, as provided by law. From the judgment defendant ap- 
pealed to the Supreme Court. 

The evidence on the part  of the State tended to s h o ~  that  defendant 
had a place of business, selling cold drinks, sandwiches and beer on the 
High Point  Road near Greensboro, S. C. H e  had a double and single 
cabin for tourists. The building consisted of four rooms and the kitchen. 
The sheriff, deputy sheriff and another, with a search warrant, went to 
the defendant's place of business. The defendant was there. 0. D. 
Apple, deputy sheriff, testified that  when he went in the back door two 
girls were standing in  the kitchen near the sink. They mere working 
there. One of them put something in the sink. The  sink had water in 
it and contained cooking utensils, pans, etc. I n  a wasllstand drawer in 
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a cabin, about 1 2  feet from the main building, were found four pints of 
branded whiskey on which the seal had not been broken nor cap removed. 
I n  going back to the kitchen one of the girls was pretending to be wash- 
ing some pans and things, he ran  his hand in the water and found a 
pint of Calvert whiskey. I n  the yard near the back door was a car, 
claimed by one of the girls working for defendant. There were found 
six pints in the dash-door pocket of the car. I n  the back of the grounds 
there were found a number of empty pint bottles, liquor bottles of dif- 
ferent brands, Calvert, Crab Orchard, Cream of Kentucky, Wilkens 
Family, and any number of empty bottles found on the grounds, some 
of which showed to be fresh and some to have been there some time. 
The two girls stated in  defendant's presence that they mere working for 
him and lived in one room in  the double cabin-the room in  which four 
pints of whiskey were found. The defendant stayed in the single cabin 
located five or six feet from the double cabin. 

The witness Apple testified further:  "After we found all of the 
whiskey and got through searching and the two girls came in and claimed 
part of the whiskey, X r .  Phipps and Mr. Ballinger and myself told them 
all three to get ready to go, that they were under arrest, that  if they had 
any dressing to do to get ready, that we would have to take them up and 
demand a bond for them. &4t that time Joe Libby spoke up  and said, 
'There is no need of that.' I said, 'Joe, all I can do is what they said. 
They said part of the liquor belonged to them and you operate the place 
here.' H e  said, 'I will claim all of the liquor. I t  was mine.' I said, 
'Do you want to sign a written statement to that effect?' and he said he 
would and I wrote out tE e statement and he signed it. . . . Q. What - 
statement, if any, did the defendant make with reference to the owner- 
ship of the l iquor? Ans.: As I said a bit ago, he stated the whiskey 
was his. Q. You testified the defendant signed a statement-is this the 
statement he signed (showing witness paper) ? dns .  : Yes, sir." 

The statement was as follows: "I Joe Libby hereby admit that all 
eleven (11) pints of whiskey found on premises belong to me and girls 
have nothing to do with it. (Signed) Joe Libby. Witness: Joe  S. 
Phipps, 0. D. Apple-9/15/37." 

Joe S. Phipps, sheriff of Guilford County, corroborated Apple and 
testified, in pa r t :  "After they had found some whiskey I went down 
and stood and talked with defendant. . . . I asked Joe  'Why is i t  
you persist in having liquor around your place, or handling whiskey?' 
H e  made the remark: ' In  business,' he said, 'all filling stations in busi- 
ness are handling whiskey and if you don't you can't get along without 
it.' " 

The defendant made numerous exceptions and assignments of error 
and appealed to the Supreme Court. 
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d f f o r n e y - G e n e r a l  X c J f ~ r l l n n  a n d  , i s s i s f a n f  d f f o r n e y i . - G e n e r a l  B r u t o n  
a n d  It'illis for  f h c  S f a f c .  

Z70unce d P o u n c e  for  d e f e n d a n t .  

PER CURIAM. The defendant introduced no evidence and a t  the close 
of the State's evidence made a motion for juclgrnent as i n  case of nonsuit. 
N. C. Code, 1935 (Hichic) ,  sec. 4643. The court below overruled this 
motion and in this we can see no error. 

There Jras testimony that  upon the premises operated by the defendant 
there was found more than a gallon of whiskey. H e  admitted that  such 
whiskey belonged to him. Tile empty bottles strc~1-11 around the store 
constitute evidence that  n-hiskcy had been consumed upon the premises 
and tended to assist in establi.;hing that  the defendant possessed whiskey 
for the purpose of sale. 

Chapter 49, Public L a n s  1937, see. 14, is as follo~vs: "It  shall not be 
u~llawful for any person to transport a quantity of alcoholic beverages 
not i n  excess of one gallon from a county in S o r t h  Carolina coming 
under the provisions of this act to or through another county in North 
Carolina not conling under the provisions of this ac t ;  Proc ide t l ,  said 
alcoholic beverageq are not being transported for the pur Jose? of sale, and 
provided further that  the cap or seal on the container or containers of 
said alcoholic beverages has not been opened or broken. So th ing  con- 
tailled in  this act shall he construed to 1)rerent the transnortation 
through any county not coming under the provisions of this act, of alco- 
holic beverages in actual course of delivery to any A1:oholic Bererage 
Control Board established in any county coming under the provisions 
of this act." 

N. C. Code, 1935 (Michie), sec. 3379. in part, is a<, follo~vs: "It is 
unlawful for any person, firm, association or corporation by whaterer 
name called, to h a w  or k ~ e p  in possession, for the purpose of sale, any 
spirituous, vinous or malt liquors, and proof of any one of the folloning 
facts shall constitute v r i m n  fac i e  evidence of the v io l~ t ion  of this sec- 
tion. ( 1 )  The possession of a license flonl the Gowrnment of the 
United States to sell or manufacture intoxicating liquors; or (2 )  the 
possession of more than one gallon of spirituous liquors a t  any one time, 
whether i n  one or more places," etc. 8. 2%. , I f k i n s o n ,  210 N .  C., 661. 

Section 3411 ( j )  is as follows: "The possession of liquor by any 
person not legally permitted under this article to posses liquor shall be 
p r i m a  facie evidence that  such liquor is k ~ p t  for the purpose of being 
sold, bartered, exchanged, given away, furnished, or othcrwiqe disposed 
of in violation of the provisions of this article. But it shall not be 
unlawful to possess liquor in one's p i r a t e  dvelling nhi le  the qame is 
occupied a n d  used by -him as his divelling only, Govided such liquor 
is for the personal consumption of the owner thereof, and his family 
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residing in  such dwelling, and of his bona fide guests when entertained 
by him therein." 

The court belom charged the law applicable to the facts. On the evi- 
dence the jury found defendant guilty. TTe see no error in the court 
below allowing the witness Apple to testify to matters complained of by 
defendant. We see no prejudicial or reversible error in the charge of 
the court belom taken as a whole and not disconnectedly. On the record 
we see no new or novel proposition of law. 

I n  the judgment of the court below we find 
N o  error. 

STATE T-. HATSES WILCOX. 

(Filed 25 May, 1938.) 

Criminal Law § 53d- 
Objection to the charge on the ground that the court unduly emphasized 

the contentions of the State, amounting to an expression of opinion on the 
facts, held untenable, since the charge construed as a mhole stated only 
contentions legitimately arising on the evidence and inferences properly 
cleducible therefrom. C. S., 564. 

APPEAL by defendant from h'pcnm, J . ,  at February Term, 1938, of 
ROIIESOS. K O  error. 

Attorney-General N c ~ l I u l l a n  and Assistant Attorney-General 1T'illls 
for the State .  

M c X i n n o n ,  2-ance & Seawell,  F .  E. Carlyle, and X c L e a n  (e. Stacy  for  
defendant .  

PER CURIAX The only assignments of error Tve are asked to consider - 
relate to the judge's charge. The appellant states the question in- 
volved as follows: "Did the court in the charge express an opinion on 
the facts, contrary to the provisions of section 564, Consolidated 
Statutes ?" 

I t  is urged that  the learned judge who presided over the trial of this 
case inadvertently fell into the error of unduly emphasizing the State's 
contentions, amounting to the intimation of an  opinion on the facts, 
and that  for  this a new trial should be awarded, citing S. c .  Rhinehar f ,  
209 X. C., 150, 183 S. E., 385. However, an  examination of the charge 
as a mhole leads us to the conclusicn that  only contentions legitimately 
arising on the evidence offered and inferences properly deducible there- 
from vere  stated to the jury. The duty of the judge, under the provi- 
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sions of the statute, to state in a &in and correct manner the evidence 
giren in the case and declare and explain the law arising thereon, with- 
out expressing an  opinion, directly or indirectly, whethl2r a fact is fully 
or sufficiently proven, seems t o  have been adequately performed in this 
case, and the defendant has no just cause of complaint. S. 2%.  Proctor ,  
a n t e ,  221. 

S o  error. 

JAMES F. GIBSON, BY HIS SEXT FRIESD, JOHN TI'. GIBISON, r. THOMAS 
W. GORDOS. 

(Filed 25 May, 1935.) 

1. Judgments 35- 

An estoppel by prior judgment between the parties cln the same cause 
of action is properly pleaded in the answer. 

2. Same: Evidence 37- 

Upon a plea of estoppel by prior judgment between the parties, the 
record itself in the former action, being in existence, is the only evidence 
admissible to prove its contents. 

3. Judgments 4- 

The procedure in attacking a consent judgment on the ground that a 
party thereto was a minor or ~ o t z  cow~pos mewtis  and incapable of con- 
senting, is by motion in the cause. 

4. Judgments 5 33b- 
When a consent judgment of a minor or a person not2 conzpos meutis 

recites that the court investigated the facts and found that the settlement 
was just and reasonable, the finding is conclusive and the judgment is 
a bar to a subsequent action on the same cause of action. 

APPEAL by plaintiff from B a r d i n g ,  J., at  November Term, 1937, of 
GUILFORD. 

Civil action to recover damages for allegtld actionable negligence. 
Plaintiff by his nest friend, duly appointed, alleges that  he was 

in jur td  7 March, 1935, as the proximate result of the actionable negli- 
gence of the defendant and is thereby damaged. 

Defendant denies the material allegations of the complaint, and as 
fu r thw defense pleads in substance that  on or about 29 July,  1935, 
plaintiff James I?. Gibson, by his duly appointed next friend, Lillie 
Gibson, instituted an  action against the d e f a d a n t  i n  thtl Superior Court 
of Davidson County, Kor th  Carolina, to rccorer damages on the same 
cause of action alleged in the present action; that  pltiintiff filed com- 
plaint, which with summons was served upon defendant as provided by 
law;  that  defendant appeared and filed answer; that  thl:reafter plaintiff 
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came into court and represented that  he could prosecute the action with- 
out a next friend, whereupon an  order was made making him a party 
individually ; that  thereupon plaintiff filed a duly verified complaint on 
10 October, 1935, to which defendant filed answer; that  the case came 
on for hearing a t  the October Civil Term, 1935, of the Superior Court 
of said county and mas heard before Shaw, Judge presiding, by ~ ~ h o m  
final judgment mas signed with the written consent of plaintiff individ- 
ually, and defendant, through their attorneys of record; that  the said 
judgment was entitled: "James F. Gibson, by his next friend, Mrs. 
Lillie Gibson, and James F. Gibson, plaintiffs, c. Thomas TT. Gordon, 
defendant," and recites: "I t  appearing to the court that  all matters in 
controversy have been compromised and settled between the plaintiffs 
and defendant and that  the defendant has agreed to pay the plaintiffs 
the sum of one thousand dollars ($1,000) in full settlement of all mat- 
ters alleged in the complaint, and the court having heard the evidence 
and counsel and after thorough investigation by the court the above 
settlement is found to be just and reasonable and a fa i r  and equitable 
settlement for the plaintiff, James F. Gibson"; and that  all matters in 
the present action were finally determined and adjudicated in  the 
former. Defendant, thereupon, specifically avers that  plaintiff is es- 
topped by the judgment roll and judgment in the said former action, 
which are pleaded as an estoppel. 

I n  reply, plaintiff denied that  the alleged judgment is r e s  a d j u d i c a f a ;  
and alleges that  the judgment in the former action in Superior Court of 
Davidson County mas purely formal ; that  the action was '(instituted and 
carried on only to give apparent sanction to the alleged settlement with- 
out proper or ample judicial investigation of the facts and circumstances 
surrounding said matters and things, upon which the right or extent of 
the alleged recovery is based"; that  plaintiff was then mentally incom- 
petent and incapable of consenting to a settlement; that  in his deranged 
condition plaintiff refused to permit his wife as next friend to control 
the suit, and forced a settlement without consent of next fr iend; that  
defendant knew "the plaintiff mas seriously and permanently injured 
and knem that  the plaintiff was coercing and forcing plaintiff's wife to 
allow said alleged settlement therein, . . ." and knem that  the court 
had no knovledge of such fact, and :  '(that in making settlement, under 
these circumstances, defendant deceived the court and practiced a fraud 
on the plaintiff and on the court." 

Upon the case being called for trial, defendant moved to dismiss the 
action for that  the plaintiff is estopped by the said judgment of Shaw, J., 
in the former action. 

Defendant introduced in  evidence the judgment roll and judgment in 
the former action in the Superior Court of Davidson County;  and also 
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check of the clerk of said court payable to James F. Gibson for $1,000, 
"For jlldgment of Jameq F. G i h o n  I , .  Thomas TT. Gordon"; and en- 
dorsed by James F. Gibson ant1 1,- Phillips and Bov-er, attorneys of 
record for plaintiff therein. Objection by plaintiff. Exception. 

The court below finds the facts with respect to the former action t o  
be as alleged i11 the further dcfcnqe of defendant; that  the defendant 
paid the amount of the ju;ignicmt and all costs into the office of the 
clerk of Superior Court of D a v i d w i  C o m t y ;  that  the clerk thereafter, 
by cheek, paid James F. Gibqon the sum of $1,000; and that  James F. 
Gibson and his attorneys endorscd the check. The court, being of 
opinion that  the judgment in the former action is re s  ad , ,udicaia  as to the 
matters and things allcgecl in the complaint in the prcsent action, and 
that  the plaintiff herein is estopped from maintaining the action, entered 
judgment disniissing same, from which plaintiff appeal: to the Supreme 
Court and assigns error. 

G n s f o n  3. J o h n s o n  and  D. II. P a r s o n s  f o ~  p la in t i f f ,  a l )pe l l nn f .  
S a p p  R. S a p p  fo r  d e f e n d t r n f ,  rcppellec. 

PLIL CURIAM. Careful consideration of the assignments presented in  
the record on this appeal fails to disclose twor .  

The record and judgment in  the former action are d i e d  npon as a 
bar to recovery in the present action between the same parties upon the 
same cause of action. The plea of estoppel on that  ground is properly 
and distinctly pleaded as a defenw. Harrcson  z'. H o f ,  102 S. C., 126, 
9 S. E., 638; B l a c k w e l l  v. Dibbre l l ,  103 S. C., 270, 9 S. E., 192; S t n n c i l l  
1.. J a m e s ,  126 N. C., 190, 35 S. E., 245. 

Thr. record itself in tlie former action, b ~ i n g  in cxistc~ice, is tlie only 
evidence admissible to prove its contents. G a v l d i n  1,. - l fadison,  170 
X. C., 461, 102 S. E., 851; L i f f l e  c. B o s f ,  205 S. C., 764, 182 S. E., 448. 

I f  in the former action plaintiff vere  sane and capable of consenting 
to the judgment, he is bound by his consent evidenced by his signature 
and by that  of his attorneys. Cnaon 11 .  ,Ehutc, 211 N .  C ,  19.5, I S 9  S. E., 
494, and cases cited. I f  it  be contended that he did nut consent or nc re  
incapable of consenting, the proper procedure in attacking such judg- 
ment is by motion in the cause. C(r\on z.. S h u i c ,  supru .  

Where consent judgment, entrred in an  action hy a ~n inor .  or by a 
person nor1 conlpos  r n e ~ l f i s ,  Ly his next fricntl, in compromise of claim 
for damages for illjury by actionable negligence, rccites that  the court 
has investigated the facts and that  the settlement is just and reasonable, 
well judgment i i  binding up011 the minor or the person no11 compos  
nzcnfcs,  and constitutes a bar to later action against t h ~  same party on 
the same cause of action. O a f e s  2%. T C ~ S  Co., 203 -\J. C., 474, 166 
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S. E., 317. I f  the  plaintiff i n  the  former action had  not regained his  
sanity, the judgment therein s h o w  upon  its face t h a t  the  court  inrest i -  
gated the  facts  a n d  found t h a t  the settlement is just, reasonable, f a i r  
and equitable. 

T h e  judgment below is 
Affirmed. 

AIRS. IRENE HOFFIIAA' v. CLIKIC IIOSPITAL, ISCORPORATED, asD 
FREDERICK L. WdLIiER. 

(Filed 28 May, 1938.) 

1. False Imprisonment 8 1- 
Involuntary restraint and its unlawfulness are  the two essential elements 

of false imprisonment, and such restraint may be caused by threats as 
well a s  by actual force, but such threats must be sufficient to induce a 
reasonable apprehension of force. 

2. False Imprisonment § %Evidence held insufficient t o  show express o r  
implied force sufficient t o  sustain action for  false imprisonment. 

Evidence that the manager of a hospital told plaintiff, n patient in the 
hospital, she could not leave until she had paid her bill, that she remained 
there a short period of time, beliering she could not go, but then left, 
nevertheless, in the hospital's ~yheel chair \~-ithout any force or show of 
force being offered to prevent her going, is 7 ~ e l d  insufficient t o  show a n  
express or implied threat of force, and defendant hospital's motion to 
nonsuit was properly granted. 

, ~ P P E A L  by plaintiff f r o m  H i l l ,  h'pecicll h d g c ,  a t  February  Term, 
1035, of GUILFORD. Affirmed. 

R o b e r t  A. X e r r i t t  and  J .  A.  X l e e m e i e r ,  Jr . ,  for p la in t i f f .  
S a p p  d S a p p  for d e f e n d a n t  C l in i c  I I o s p i f a l ,  I n c .  

PER CURIBX. T h e  plaintiff instituted her action against the Clinic 
Hospital,  Incorporated, and  Frederick L. K a l k e r ,  i ts manager ,  to recover 
damages f o r  false imprisonment o r  unlax-ful detention of her  person i n  
the hospital. At the  close of the  eridence motion f o r  judgment of 
nonsuit as  to  the  defendant  hospital was allowed and  the  action as  to  i t  
dismissed. J u d g m e n t  was entered against defendant  RTalker, but  110 

appeal  was taken. I t  is admitted t h a t  the defendant  Clinic Hospital,  
Incorporated,  is a charitable hospital operated not f o r  ga in  but f o r  
benevolent purposes. 

T h e  plaintiff testified t h a t  she entered the hospital f o r  t reatment  on 
7 December, 1937. She  s a i d :  "I planned to go home on Tuesday, 
1 4  December. H e  (Mr .  Walker )  came to m y  room and  talked to m e  
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about the bill. I told him I did not have the money and he said that  I 
could not leave the hospital until the doctor's bill and the hospital mas 
paid in full. . . . Mr. Walker came to my  roolr on Thursday, 
16  Devember. Mr. Walker said he would not let me go home until the 
bill was paid. a resnlt of Mr.  Walker's statement a t  this time in 
my  room I did not go home." Witnew testified tha ,  she had been 
advised by her physician that  she could go;  tha t  she v a s  too weak to 
walk and had to be takcn out i11 a wheel chair. "By reason of Mr.  
Walker's advice given on Wednesday and Thursday I did not think I 
could go. I thought by what Mr. Walker said I could not leave the 
hospital until the bill was paid. Mr. Walker iq manager of the hospital. 
I did not sce him when I left. I did not leave until 'Thursday night 
around 9 :00 o'clock. Mr. Walker never did tell me thlw that  I could 
go, but I went. Mr. Walker qaid I could not leave, but I did go. N o  
one put their hands on me and no one undertook to restrain me by any 
kind of force. Nobody touched me and nobody threatcncd me." 

False imprisonment is thc illegal restraint of one's pel-son against his 
1 I t  generally includes an  assault and battery, and ;tlways, a t  least, 
a technical assault. Involuntary restraint and its unlavifulness are the 
two essential elements of the offense. Where no force or violence is 
actually used, the submission must be to a reasonably apprehended 
force. The circumstance, merely, that  one considers himself restrained 
in  person is not sufficient to constitute a false imprisonment unless thcre 
is i n  fact a reasonable ground to apprehend a resort to force upon an  
attempt to assert one's liberty. T o  constitute false imp4sonment thcre 
must be an  cxercise of force, or express or implied thwa t  of force, by 
which in fact the person is deprived of his liberty and compelled to 
remain where he does not wish to remain. The restrair t  of the person 
may bc caused by threats, as well a.; by actual force, if the words are 
such aq to induce a reasonable apprehension of force. Parrish v. Xf,q.  
Co., 211 N. C., 7 ;  Riley T .  Stone, 174 N. C., 588, 94 S. E., 434; Powell 
e. Pibw Co., 150 N.  C., 12, 6.3 S. E., 159; 11 R. C. L., 791; 25 C. J., 
453. 

Applying these principles of law to tlie plaintiff's testimony, i t  is 
apparent that  neither force nor threat of force was employed to prerent 
her from l e a ~ i n g  the hospital, and though she testified that  she thougllt 
she could not leave the hospital until tlie hill was paid, nevertheless, 
without paying the bill, she departed from the hospital, without re- 
straint by word or act, in the hospital's wheel chair. Fo r  these reasons, 
we conclude that  the judgment of nonsuit as to the C'linic Hospital, 
Incorporated, n as properly entered. 

Judgment affirmed. 
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CORA LEE TAYLOR, ADMINISTRATRIX OF THE ESTATE OF J. H. TAYLOR, 
DECEASED, v. ATLANTIC COAST LINE RAILROAD COMPANY. 

(Filed 25 May, 1938.) 

Railroads § 9-Evidence held insufficient to establish doctrine of last clear 
chance in failure of defendant to  stop train before serious injury. 

Intestate was thrown upon the "cow-catcher" of defendant's engine 
after it had struck intestate's car. Plaintiff sought recovery upon the 
contention that defendant mas negligent in failing to stop the train before 
intestate had been hurled therefrom to his death, and that the facts 
established that defendant had the last clear chance to avoid the serious 
injury and death of intestate. Judgment as of nonsuit is affirmed on 
appeal upon authority of Batchelor v. R. R., 196 N. C., 54. 

SEAWELL, J., took no part in the consideration or decision of this case. 

APPEAL by plaintiff from Bone ,  J., a t  November Term, 1937, of 
EDQECOMBE. Affirmed. 

This is a n  action for actionable negligence--death by wrongful act- 
brought by plaintiff against defendant for killing plaintiff's intestate a t  
a railroad crossing in Rocky Mount, N. C., on 19 Norember, 1935, a t  
7:15 a.m. N. C. Code, 1935 (Michie), section 160. 

I n  the plaintiff's amended complaint it is alleged as negligence of 
defendant that  it failed "(d) To keep a proper lookout so as to be aware 
that  the plaintiff's intestate had been hit by defendant's engine and was 
precariously hung upon the 'cowcatcher' of said engine; and (e)  to stop 
its locomotive after having struck the car of the plaintiff's intestate and 
before the defendant had hurled the plaintiff's intestate to his death, the 
said defendant having brought about the death of the plaintiff's intestate 
by its wrongful conduct and having under all the facts the last clear 
chance to avoid the serious in jury  and death of said intestate." 

The defendant denied the material allegations of the complaint and 
set up  the plea of contributory negligence. The defendant admitted the 
municipal ordinance of Rocky Mount as to the speed limit. 

The plaintiff contends that  there was a t  least eridence to be submitted 
to the jury on the last clear chance doctrine. The court below, a t  the 
close of plaintiff's evidence, on motion of defendant, sustained a motion 
for judgment as in case of nonsuit. C. S., 567. The plaintiff excepted, 
assigned error and appealed to the Supreme Court. 

B. H.  T h o m a s  and Ba t t l e  & W i n d o w  for p l a i n t i f .  
B. S .  Spru i l l ,  G i l l iam d B o n d ,  Thos .  TI'. Davis ,  and  V .  E. Phe lps  

for defendant .  
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PIR C U R I . ~ .  T h e  present case comes within the  l u l e  la id don-11 i n  
Bntchelor z. I?. X., 196 S. C.. 81, rclietl on by  defendant. 

T h e  judgment  of the  court below is 
Affirmed. 

SEATVELL, J., took no p a r t  i n  the conqideration or  decision of this case. 

KATHAS COLE v. J. N. BRYANT. 

(Filed 23 JIay, 1938.) 

1. Trial § 4 :  Appeal and Error § 37b- 

A motion for continuance is nddressed to the sound discretion of the 
trial court, and the denial of the motion is not rcrienTable in the absence 
of abuse of discretion. 

3. Trial § 11: Appeal and Error 5 24- 
When there is no exception to the court's finding that  the parties con- 

smted to a consolidation of the actions for trial, an exception to the 
order of the court consolidating the actions will not be sustained. 

APPE:AL by defendant f r o m  S p ~ a r s ,  J., a t  October Term,  1937, of 
NEW WANOVER. S o  error. 

R. G. G r a d y  for p l n i n t i f ,  trppellec.  
Wm. F .  J o n e s  for d e f e n d r r ) ~ f ,  o p p e l l a u f .  

PER CURIAX. Three  scparate  actions hy the plaintiff t o  recover of 
the  defendant  attorneys' fees f o r  services rendered i n  three separate  
cases were consolidated f o r  the  purpose of trial.  T h e  principal assign- 
ments  of e r ror  urged on appeal  are, first, to  the  refusal of the  court  t o  
allow a motion f o r  a continuance of the  caqes, and, second, to  the order  
of the  conrt  consolidating t h e  actions f o r  trial.  

T h e  first aisignrncnt of e r ror  cannot  he sustained, since the continu- 
ance of a case rests ill the  sound discretion of the  trial court  and  is not 
reviewable, i n  the ahseiice of a n  abuse of discretion. SlcIntosh, K. C. 
Prac t ice  cG Procedure,  par .  503, 1111. 539-30. TTe find n o  abuse of dis- 
cretion i n  the  refusal to a l l o ~ v  a coiltinuancc i n  the inst;int cases. 

T h r  secoild assipinlent  of e r ror  cannot be sustained f o r  the  reason 
t h a t  the  court  finds as  a fact  i n  the  j n d g n ~ e a t  tha t  the  cases were con- 
solidated by consent, the  lailguage being as  follov-s : "The abore  entitled 
causes, coming on  f o r  hear ing  before h i s  I Ionor ,  a n d  a jury, by consent 
of the plaintiff and  defendant, the  three s ryara te  independent suits by  



N. C.] S P R I K G  T E R N ,  1938. 673 

the plaintiff against the defendant har ing  been coilsolidated and tried 
as one case." There is no exception to this finding. 

TTTe have examined the other exceptive assignments of error discussed 
in the appellant's brief and find no prejudicial errors. 

S o  error. 

HAZEL LEE JIITCHEJI r. DR. \IT. D. JAMES ET AL. 

(Filed 25 May, 1938.) 

Physicians and Surgeons § 16- 
Nonsuit held properly granted in this action against physician for 

qleged malpractice in failing to properly set the bones in plaintiff's 
broken leg. 

APPEAL by plaintiff from P h i l l i p s ,  J., a t  February Term, 1938, of 
RICHMO~YD. 

Civil action to recover damages for personal in jury  alleged to hare  
been caused by the wrongful act, neglect or default of the defendant. 

Following an  automobile accident on 23 March, 1935, the plaintiff 
was taken to the Hamlet Hospital with a broken leg. Dr.  V. D. James 
attended her, set the bones, placed her leg in a plaster cast, and she left 
the hospital on 2 April. Plaintiff returned for treatment once a week 
for four or fire weeks thereafter. 

On 26 February, 1936, the plaintiff had the bones of her leg refrac- 
tured and reset a t  the S o r t h  Carolina Orthopedic Hospital, Gastonia, 
. C. Dr.  TTT. 31. Roberts, who performed this operation, testified for 
the plaintiff as follows: "I could not say that  any physician had im- 
properly treated her. . . . She had what we call a mal-union. I 
found this mal-union and corrected it. . . . I mould not say that  a 
physician had improperly set it  and I woqld have no opinion as to 
whether i t  was properly set. . . . I t  is a rare thing that  we get a 
perfect juncture of two bones. I won't say we don't strive for it, but 
if we do not get it it  doesn't disturb us." The doctor further testified 
that  the plaintiff had a slight natural  bow in the other leg-not enough 
to call her bow-legged-and for this reason he did not t ry  to get the 
injured one straight, and that  her injured leg is just about as good now 
as the other one. She walks with a slight limp. 

From judgment of nonsuit entered a t  the close of plaintiff's evidence, 
she appeals, assigning error. 

Seawe l l  & Seawe l l  for  p la in t i f f ,  appe l lan t .  
C. L. S p ~ n c e  for  d e f e n d a n t s ,  appellees.  
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PER CURIAX. TCe agree with the  t r i a l  court  t h a t  if plaintiff's own 
expert witness cannot  say she was improperly treated and  has  n o  opinion 
as to  whether  the  broken bones \wrr properly set, the  evidence is not such 
as to  require  i ts  submission to the  jury. T h e  case is no unlike Fergzrso?~ 
c. Glenn ,  201 N. C., 128, 159 S. E., 5 .  

Affirmed. 

STATE v. S. I;. LAWRENCE. 

(Filed 15 June. 1938.) 

1. Criminal Law 68a- 
Tlir State may appeal from a judgment of not guilty rendered on a 

special verdict. 5. C. Code, 4649. 

2. Constitutional Law 8: Photographers 5 1-Legislature, i n  exercise of 
police power, mag regulate practice of photography. 

The practice of photography requires tht, exercise of $;kill, and the occu- 
pation involves certain fire hazards and is susceptible to fraudulent acts 
on the part of dishomst photographers in faliing photographs, and since 
photographs a re  widely used in evidence and in advertising, and inaccu- 
rate photographs may be the subject of damage snits, the General Assem- 
bly may, within the constitutional limitations, provide for the regulation 
and licensing of photographers in the interest of the pul3lic welfare in the 
exercise of the police power, to the end that only those photographers 
possessing the required degree of skill nnd moral character may be 
licensed. 

3. Constitutional Law § 8- 

What professions and occupatio~is should be subjec~ to regulation in 
the exercise of the police pon7er is largely in the discretion of the 
Legislature. 

4. Constitutional Law 3 6& 
A statute will not be declared unconstitntionnl unless it  so clearly 

violates a constitutional provision that no reasonable doubt can arise. 

5. Constitutional Law 85 12, 1%-Act regulating practice of photography 
does not  create monopoly nor  violate duc. process clanse. 

Ch. 155, Public Laws of 1033 (S.  C. Code. 7007 [I] to 1291 ) ,  providing 
for regulating and licensing photogrnphers, sets up s ~fficiently definite 
standards of competency, ability and integrity, and req~iirer the licensing 
board to issue licenses to all applicants who meet these qualifications 
without discrin~ination, a n  applicant having recourse a t  lalv for any arbi- 
trary acts of the board, and the statute does not violate due process of 
law, sec. 1, Fourteenth Amendment of thc Federal Constitution. Art. I, 
aec. 17. of the Constitution of North C:lrolina, nor deprive any  person of 
fundamcntnl, inalicnnble rights. Art. I ,  sew. 17 and 20, nor create a 
monopoly in contravention of Art. I, see. 31, of the State Constitution. 
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6. S a m e A c t  providing for regulation and licensing of photographers 
does not set up arbitrary standards for exanlining applicants. 

S. C. Code, 7007 (111, providing that the board of esaminers may 
require proofs as to the business record of an applicant for photographer's 
license does not set up an unconstitntional method of ascertaining the 
qualifications of an applicant, the "bnsiness record" not being of itself a 
test to be applied by the board. but being merely a suggested source which 
the board may consider in determining the applicant's competency, ability 
and integrity. 

BARSHILL, J., dissenting. 
SEAWELL, J., concurs in dissent. 

APPEAL by the State from Phillips, J., on special verdict, a t  January  
Term, 1938, of FORSPTH. Reversed. 

The defendant was indicted for violating the "Photography Act." 
The important provisions of chapter 155, Public Laws 1935, "A11 act 

to regulate and control the practice of photography." N. C. Code, 1935 
(Michie), sections 7007 (1)-(29). 

Section 7007 (1 )  contains definitions. 
Section 7007 ( 2 )  provides for the establishment of a State Board of 

Photographic Examiners to be appointed by the Governor. Subsequent 
sections provide for its organization, hearings, rules and public record 
of its proceedings. 

Section 7007 ( l o ) ,  "The board shall provide for the examination of 
applicants who desire to practice photography in this State . . . 
and issue certificates of registration and licenses to practice photography 
to anyone who shall qualify as to competency, nbili t j l  nnd  integrity." 
Provision is made for temporary certificates until the next examination. 

Section 7007 (11) provides that  as a prerequisite to examination the 
board shall have the power to require proofs as to "technical qualifica- 
tions, business record and moral character of such applicant." 

Section 7007 (13) provides for applications upon forms prescribed by 
the board and examination fees. "A11 applicants must appear for  
examination a t  the time and place designated by the board and shall 
present such references and clTedentials i s  the board may require and 
shall give satisfactory eridence as to their competency and fitness to 
conduct the practice of photography based on their technical knowledge, 
their business record and their moral character." 

Section 7007 (17)-Licenses are not transferable and may not be 
issued to any person, firm or corporation doing business under an 
assumed or fictitious name. 

Section 7007 (18)-Photographers ~ v h o  have been colltinuously en- 
gaged in the practice of photography and/or photo-finishing in  North 
Carolina for one year next preceding the passage of the act are entitled 
to a license upon application without examination upon the payment 
of a specified fee. 
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Section 7007 (19)  pro\ ides for annual lirense fees ($5.00 in the case 
of :r photographer lia15ng an established pI:~cc of bu.;iuess and $3.00 in 
the case of employees of estahli4wtl places of business). 

Section 7007 (20) prohibits the sale or solicitation of orders for 
photographic product< except by registered license pliot~qraphers.  

Section 7007 (23) provides for the revocation of liccnscs upon tlic 
folloning grounds : ( a )  Failure to pay annual license, with libcral pro- 
~ i ~ i o n s  for reinstatelncnt; ( b )  fraud or ~ l~ i (~ t l l i ca l  practirei, willful 111ih- 
rc l ) rcw~ta t ion ,  or upon being founcl guilty nnder thr laws of North 
Carolina of any crinlc in\ o l ~  ing moral turpitude. I'roriiion is made 
for  notice to accuied pllotograplier of charge,, nliicli -1larges must bc 
filed in writing and under oath ~vit l i  the hoard, represclitation by counsel, 
1)ul)lic hearing, nttenclancc of n.itrle,iqes and stenograpllic report of pro- 
reeding<, n l~ ic l l  shall con.titute :{ record of the board with proriiion 
for all appeal to the Superior Court. 

Section 7007 (24)-Violation of the prori4ons of this chapter is made 
a niiitlcmeanor and certain fine and imprisonnlent inipo,ed. 

Scction 7007 (23)-Esclnptions : ( a )  S e n  ,ipaper 1111 otograpllers not 
otherwise selling photographs. (b)  Photograplis made for experilnental 
purposcs or for personal use and pleasure and not sold. (c)  Photo- 
graph< made by rmployees of Statc and Federal govermnents and their 
political sulxlivisions or by schools, colleges, lulirersitie; or other State 
institutionr nlakiiig pllotograpl~s for public 11Ze in  comit~ction tlleren ith 
and not selling such photographs. (d )  Medical practitioners. hospitals, 
or other institutions making photographs for clinical, silrgical or medi- 
cal purposes. (e )  Motion picture photographers. 

Section 7007 (20)-The act is nlade applicable only to  cities and 
towns har ing  a population of more tllan tneil&-fire huntred.  Photogra- 
phers n.llosc products retail a t  unit price of not more than ten cents are 
exemn ted. 

Tlie State contends that the suecia1 verdict establishes all necessarv 
facts to support a rerdict of guilty, to n i t ,  practice by the defendaut of 
still coii~~iicrcial portrait pliotography and pllotograpliy in otlwr branclies 
n-itliout applying for or securing :t 1iccl:ic and the sellillg of sucli prod- 
ucts in Tiniton-Salem, a city of more tllan 75,000 pcrsonq, a t  unit prices 
in excc.s of ten cc'nts per picture by the u-e of couponq. 

Tlie special rerdict was as follons : 

"In the Superior Court. 10 Janua ry  Term, 1938. 

"Tlic jury, for its 1-erdict, finds : That  S. L. La\vrelirc, a resident of 
For.;yth County, North ('arolina. on or about IG Aipril,  1037. a t  and in 
the county of Forsyt l~ .  Sort11 Carolina, and n.ithin the ~ o r p o r a t e  limits 
of the city of Winston-Salem, a city a t  that time ha\-ing a population in  
excess of 75.000 persons, did engage in the gcneral business of portrait 
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photography and did practice general portrait photography and photog- 
raphy in other branches; that  is to say, did engage in the profession, 
occupatioil or a ~ o c a t i o n  of taking and producing still portrait photo- 
graphs for hire and profit and selling the same in  the State of North 
Carolina, at unit prices in excess of ten cents per picture, without first 
having obtained a license to practice photography from the State Board 
of Photographic Exanliners and without being duly licensed and regis- 
tered by said State Board of Photographic Examiner? to practice pho- 
tography in the State of S o r t h  Carolina, and without first having filed 
an  application ~ v i t h  the State Board for a license to practice photography 
and without liaring practiced photography or photo-finishing continu- 
ously in the State of S o r t h  Carolina for one year next preceding the 
enactment of chapter 155 of the Public L a r s  of 1935; that  the defend- 
ant, i n  the practice of photography, from time to time has issued and 
sold coupons; that  the defendant llas paid the State and local license 
taxes required and authorized by the Revenue Act. I f ,  upon the fore- 
going facts the court be of the opinion that the defendant is guilty, the 
jury so finds; otherwise, i t  finds him not guilty. The court being of the 
opinion that  the defendant is not guilty, the jury so finds not guilty for 
its verdict. F. Donald Phillips, Judge Presiding." 

The State excepted, assigned error to the judgment as signed, and 
appealed to the Supreme Court. 

d t f o r n e y - G e n e r a l  L1leAVz~llan,  X a n l y ,  Henclren  Le. SVomble,  and  It'. P. 
Sandrid ,qe ,  a?n i c~rs  errrice for f h e  S f n f e .  

P n r r i s h  & Dea l  for d e f e n d a n t .  

CLARKSOT, J. S. C. Code, 1935 (Michie), section 1649, is as follov-s: 
"A\n appeal to the Supreme Court may be taken by the State in the 
follon-ing cases; and no other: Wherc judgment has been given for the 
defcndant-(1) Upon a special verdict. (2 )  r p o n  a demurrer. ( 3 )  
Upon n motion to quash. (4) Upon arrest of judgment." 

The .ole question presented on this appeal: I s  chapter 155 of the 
Public L a m  of 1935 ( S .  C. Code, slcprn, section 7007 [I]-[29])-",In 
act to regulate and control the practice of photography"-constitutional? 
R e  think so. 

The defendant contends that  this statute providing for the regulation 
and licensing of photograpliers in S o r t h  Carolina is unconstitutional 
and void: I n  that  it violates the Constitution of the United States, 
Fourteenth Amendment, section 1, which pro~icles:  '(. . . nor shall 
any state deprire any person of life, liberty, or property, without due 
process of law," etc. -Ilso that  it violates the following provisions of 
the Constitution of North Carolina: Article I, section 1 : ' (That we hold 
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it to be self-evident that  all men are created equal; that  they are en- 
dowed by their Creator with certain inalienable rights; that  among these 
are life, liberty, the enjoymerit of the fruits of their o w l  labor, and the 
pursuit of happincss." Article I, section 17 : " S o  ptwon ought to be 
taken, i ~ n p r i s o n ~ d ,  or diqsrized of his freehold, liberties, or privileges, 
or outlaned or esiled, or in any nlanilcr deprived of his life, liberty or 
property, but by tlie law of the land." -1rticle I, section 2 9 :  "-1 fre- 
quent recurrence to the funtlamental principles is abcolutely necessary 
to preserve tlie bleqsings of liberty." -1rticle I, section 31 : "Perpetui- 
tics :ind monopolies are contrary to the genius of a free state and ought 
not to be allo~ved." TVe cannot so hold. 

I n  S. 1 % .  177(7rr('~1, 211 S. C., 75 ( 7 9 ) )  the act \%as not a general State 
act am1 was cleclared unconctitutional. This Court i n  tha t  case said : 
"The State can, no doubt, in a State-wide act, make reasonable regula- 
tions in regard to the real e*tatc business." 

The following are some of the professions and occupations regulated 
in a similar manner by the statutes of this S ta te :  Doctors, lawyers, 
accolultalits. contractors, pilots, pharmacists, osteopatliq, trained nurses, 
chiropodists, ~cterinariani; ,  dentists, architects, barbelas, cosmetologists 
or beauticians, engineers, optometrists, cliiropractics, embalniers, real 
estatc3 brokers and salesinen, midwi~es .  

I t  goes without saying that  photography requires skill. I t  i i i ro l~es ,  
of course. tlie use of cliemicals. cclluloid and other coni1)ustible materials 
and there ib a certain fire liazard involved. Photographs, pliotoitats 
and otller means of reproducing likcnesqes are in general usc. Tlley are 
used cvcry day in tlir courts to illustrate slrorn testimony. Photographs 
arc e ~ p e c i a l l ~  U H C ~  in railroad and automobile accident cases. The de- 
tection of forgeries and altered instruments, finger printing, and kindred 
mattcrs are accomplished by photography. Such phctograplis greatly 
enlargctl are frequcntlg nhcd as evidence in the courts. Photographs 
are commonly uscd in adrertising as taking the placc of samples and, 
tliercfore, dishoncqt ~) l lo togra l~hi  can lend tlieinsrlves to the perpetration 
of fraud. Fakc  photography and careless and inaccluate photography 
ha\  e bpcn tlic iuhjcct of tlariiage suits. Photogrnplig i n  newspapers and 
magazi i i~s  i.: now usetl as never before. 

111 G Ruling C'a-c Lax .  par t  sec. 199 (Constitutional Law),  1). 203 
( t  a t  (i., ih the folloniiig : "Honcrer  difficult it may be to render a satis- 
factory definition of 'police power,' there wems to be no doubt that  i t  
cstcntls to tlic protection of tlie lives, health. and properly of the citizens, 
:1nd to the preservatioli of good order and the publit: morals, to the 
restrnint and punisliment of crime, and to preserration of the general 
welfare of thc comnn~nity. Various phrases are used to describe the 
mattcrs ill rcfcrence to nli irh it may be escrciwl.  It has been fre- 
qncwtly said that  it extends to a protection of tlie public health, safety 
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and morals, to the protection of the lives, limbs, health, comfort, and 
quiet of all persons, and the protection of all property within the state, 
and likewise to the promotion of the comfort and welfare of society, and 
to the enhancement of the public convenience and the general prosperity. 
I t  has therefore been stated that, as a general principle, legislation is 
valid which has for its object the promotion of the public health, safety, 
morals, convenience, or general welfare, or the prevention of fraud, 
immora l i t~ ,  or oppression. I t  has also been said that  the police power 
includes the right of the state to prescribe regulations for the good order, 
peace, protection, comfort, and convenience of the community, for the 
preservation of good order and the public morals, the promotion of 
domestic tranquillity, and the comfort and quiet of all persons; and in 
general that  it  extends to the enactment of all such wholesome and 
reasonable laws, not in conflict with the constitution of the state or the 
United States, as they niay deem conducive to the public good." 11 
Amer. Jur. ,  pp. 1027, 1044. 

The matter of police power has been thoroughly discussed in many 
decisions in this State i n  reference to professions and occupations. 

I n  8. v. Call, 121 X. C., 643 (646)) i t  was said:  "I t  is not to be ques- 
tioned that  the law-making power of a state has the right to require an  
examination and certificate as to the competency of persons desiring to 
practice law or medicine (citing authorities) ; to teach, to be druggists, 
pilots, engineers or exercise other callings, whether skilled trades or 
professions, affecting the public and which require skill and proficiency 
(citing authorities). To require this is an  exercise of the police power 
for the protection of the public against incompetents and impostors, and 
is in no sense the creation of a monopoly or special privilege. The 
door stands open to all who possess the requisite age and good character 
and can pass the examination which is exacted of all applicants alike." 

I n  8. r .  Lockey, 198 N. C., 551 (556)-(Barber Act)--we said:  
'(The police power is elastic, stretching out to meet the progress of the 
age." 

The matter is largely in the discretion of the General Assembly as to 
what professions and occupations are within the police power of the 
State and subject to regulation. Of course, due regard must always be 
had to the provisions of the Constitution of the United States, 14th 
Amendment, sec. 1, and Constitution of S o r t h  Carolina, Art. I, sec. 8, 
and the other provisions before mentioned. 

I t  is equally well settled that  no act of the General Assembly ought 
t o  be declared violative of any constitutional provision unless the conflict 
is so clear that  no reasonable doubt can arise. Coble z.. Comrs., 184 
N. C., 342; Gunter z'. Sanford, 186 K. C., 452; 8. 1,. Ynrboro, 194 N. C., 
498;  Plotf c. Fergztson, 202 N. C., 446; G lenn  c. Board of Education, 
210 S. C., 525. 
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Tlit. act prorides that  the board shall issue certificates and licenses 
"to anyone ~ v h o  shall qualify as to r o ~ n p c f ~ n c i j ,  n b z l i f ~ ;  and in fcgr i fy . "  
Section 7007 (10).  These are laudable standards. They are not too 
r a p e  and indefinite. Conipetency and ability are required to guard 
against inlposition of an unskilled pllotographer upon the public which 
n e  think is a proper object for the exertion of the police power. Integ- 
r i ty is required to guard against fraud, unethical dealings and sharp 
practices. The board is required to isrue licenses to all applicants x h o  
meet these qualification.. I t  ii; t rue that  the hoard is left x i t h  discre- 
tion to determine competency and ability (by examination-~vritten, oral 
or practical), and integrity (by  furnishing proofs, section 7007 [ll]). 
Proofs are required of la~vyers seeking an  examination. Part icular  
objection was leried to the rcference in the act to the "buqiness record" 
of applicants, referred to in section 7007 (13).  ,is we i.ead this section, 
bus in~ss  record is not of itwlf a tw t  to  be applied by tht, board, hut i t  is  
a suggested source from nhich  tlie board may determi le tlie integrity, 
conlpetency and ability of an  applicant. The business record of a 
photographer is some evicirnce. or a t  least a proper subjcct for the board 
to consider in applying the t l~ rce  standards clnlriierated by tlif Legisla- 
ture :  (1) Conlpeteney. ( 2 )  ,Ibility. ( 3 )  Integrity. The door is open 
to any applicant posiessing these qualifications. Of conrse, it  is t rue 
that  the Board of Photograld~ic Examiners may concc~ivedly act xrhi- 
t rari ly in a giren case, but so may tlie Board of Lnv- Esnn~incrs ,  or 
anyone of t h ~  otlicr numerous boards eqtablisllcd by the Gcneral Acsenl- 
bly. The law furnishes redress in such a case. 

I n  8. I * .  Loci  ~ y .  \ u p r ( ~ ,  1). 534, n-e find : "The defendant contends that  
the Gcncral A l s s ~ n ~ b l y  had no authority to create an  clpeasc and arbi- 
t rari ly and unreasonably classify the citizens and taspayers of the State 
and u l l j n~ t lg  place tlic whole b u r d ~ n  up011 a few thouqan(1 of a particular 
class--the I)arbers. I Ie  f ~ u t h e r  contends tlint the act inakcs a further 
arbitrary and unreasonable classification among the barbers themselres 
in making the act applicable to towns of 2.000 or more ~)opulation.  We 
think the act conqtitntionnl and not arbitrary." Roc,ch P. I)rrrhntr~, 
204 N. C., 3S7 (592) .  

Taking the entire act and considering it a i  a \illole, n e  cannot hold i t  
uiicollititutiollal. \VC cannot .ay that  it is arbitrary or unreasonable or 
an  unconstitutional delegation of legidat iw authority. We t l h k  the 
conclusion in the brief of the State correct: "It is sul)mitted that the 
Legislature of Sort11 C'arolina is the proper division of the State's 
gowrnment to determine in tlic first instance the need of regulating a 
gircn occupation. The Legislature has determined upon good and suffi- 
cient ground . . . that  it  is in the public interest to regulate the 
licensing and practice of photography. Sucll regnlntion falls within the 
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letter, S. 1 % .  Call, s u p r a ,  and the spir i t  of the police l m r e r ,  and fur t l ier  
t h a t  the  act contains proper standard; of classificatioi~. is not a rb i t ra ry  
and  should be upheld." 

F o r  t h e  reasons given, tlie judgment of tlie court bclon is 
Reversed. 

BARSHILL. J., dissenting : Does tlic Gener:11 Alcbe~l~ l ) ly  l i a ~  e 1,ov cr to  
create a n  admin is t ra t iw agency wit11 pon cr to c l c p r i ~ c  a c i t i ~ e n  of the 
r ight  to  practice one of the  ordinal-  and 11-ual trade.. . quch ,I.. c.0111- 

mercial photography ? Tlic m a j o ~ i t y  T iew nnsv erq this  quc.tlon i n  tlie 
affirmative. F r o m  tliiq result I a m  conlpcllctl to  dicceiit, as  I do not find 
the reasoning of the  major i ty  opinion convincing either a -  to  t l ~ c  1 ) r ~ s e n t  
s ta te  of the Ian- on tlie subject or as  to  the social ut i l i ty  and  desirability 
of the legal theory there propounded. 

T h e  decision of the Cour t  is pretlicatctl l a ~ e l y  1111on the doctrine. of 
S .  2.. ST'nrrtrt, 211 3. C., 7 5 ;  Rorrr11 1%. Dic~llrcui ,  204 S. C., 5 ' 7 ;  and  
S. v. Loc l zc?~ ,  19s S. C., 551. Tlie fornicr declared uliconstituticnial a. 
local l aw seeking to regulate real estate brokers ill c ~ i i t l a ~ e n t i o n  of a 
State-wide, revenue, l i c c n ~ i n g  act a l~pl icable  to  sucli brokerr ;  a l t l iougl~ 
d ic ta  i n  t h a t  opinion indicate tlint ilic11 a State-vide act n o ~ ~ l d  be 
uphcld, the Cour t  there espre..sly declined to pa.s 11pon the quc,*tion. 
T h e  I l 'nrrcn cncc, slrprcr, is, therefore, autllority only for  n h a t  it l iol t i~,  
nothing more. The R o n c h  cnce, rirprcr, ul~llcltl a State-vide plnnibcrs 
licensing act as  a constitutional effort to  promote tlie "health, comfort 
and safety of the  people." T h e  Loci icy  c ccsc, \u lw(r ,  upheld tlie State-  
wide barbers licensing act as  a valid exerc iv  of the  police poner  "in the 
protection of the liealth of the public." Tlie ~ o u n t l n e s ~  of the li'oncli 
and LocXey  ctroeo,  alrprn, is beyond qucstioii. as  the act> coasitlercd i n  
both of these cases bore directly upon tlic 1)rotection of public lic:~ltli. a 
mat te r  c l e a r 1  constituting a valid eserci.c of tlie ~ m l i c e  poncr .  I I o n -  
ever, nei ther  of these cases con.titutes antliority permit t ing the General 
Assembly by ad mini strati^-e liccniing to deprive a t radesman or n o r k -  
m a n  of the  r ight  to  esercise a n ~ u a l  and  ordinary t rade  or calling. 

T h e  constitutional l imits  of the paver of the General Als.en~bly to  
regulate vocations through licen..ing has  heretofore been l i m i t ~ d  strictly 
to the p~ofe i s ions ,  r i t h  the p o G b l e  exception of barbering, i n  which 
case the protection of the  p~tb l ic  heal th 11-a. so ohviou4y inr-olved. 
Regulation by licensing of the p ~ a d e c  of nledicine and  surgery (S .  t .  

'I-nn Dorcc)l, 100 S. C.. SG4; JC. 1 .  C'o l l ,  121 S. C., G 4 3 ) ,  of tlcntiatry 
(S. 2,. Elickc, 113 S. C., GSD), of o + t c o p a t h ~ ,  cliiroprnctic, ant1 incrgesto- 
t h ~ r a p h y  (5'. r .  S l l c r ,  169  S.  C., 215) ,  and of accountinc (5'. 1 % .  S t  o f f ,  
1S2 S .  C.. 3 6 5 ) .  l ~ a s  becn approved n s  const i tut io~ial .  Thc  power of 
the General Aswmbly to indicate qualifications of attorney. has  long 
heen recognized ( 6 r  p r f r  ,{'thc~ic-X, G 5  S. C.. 3 5 3 ;  Acirit I .  TT/i~//cooc/.  
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66 N. C., 1 ;  I n  re Appl ican fs  for License, 1-13 N .  C., I ) ,  but the ques- 
tion as to the constitutionality of the State Bar  Licensing Act has not 
yet been passed upon (see I n  re Porker ,  209 N. C., 6!)3; I n  re Tl'esf, 
212 S .  C., 180). With the exception of barbering, all of these roca- 
tions ~vhose regulation has been upheld are distinctly professional in 
nature, are achiered only after thorough scliooling, inrcblre a peculiarly 
personal trust relationship to their clientele, and imply necessarily a 
disti11c.t reliance upon the individual knowledge, juclgment and skill of 
the practitioner. The regulation of busincm and professions through 
administrati\-e licenaine has heretofore been limited to those ~rofess ions  " 
having a direct and positive relation to the health, safety, or morals of 
the community. The trade of photography bears no genuine resenl- 
blance to any of the i~rofessions indicated: nor can it 11e considered on 
a parity with barbering, since the nornlal and usual practice of the trade 
has no necessary relationship to either health, safety, or morals. Granted 
that a careless use of chemicals might endanger health, that  a blundering 
and ignorant use of the dark-room might cause a serious fire, and that  
a renal  photographer might specialize in the product1011 and sale of 
fraudulent or obscene photographs, these are exceptional instances and 
ahuses of poner and are no more inherent in the trade of photography 
than in any other usual and ordinary calling or occupation. 

The limits heretofore recognized with respect to the regulation of 
business by administratire licensing were not accidental. I n  S. v. 
Lockezy, 108 S. C., a t  p. 558, Clarlzson, J . ,  cites with approral  the ~vords 
of S u f h e r l a n d ,  J., in L i g g e f t  Co. v. Baldrige,  278 U. S., 105, 111-112, as 
follo~vs, "The police powcr may he eserted in the form of state legisla- 
tion where othervise the effect may be to invade right:, guaranteed by 
the Fourteenth hnendmen t  ( in  this case his business as a property 
r ight)  only when such legislation bears a real and substantial relation 
to the public hralth, safety, morals, or sonic other phases of tlw general 
welfare." I n  the same case, a t  p. 113, S u f h c r l a n d ,  J., continued, "A 
state cannot, 'under the guise of protecting the public, arbitrarily inter- 
fere nit11 private business or prohibit lawful occupations or impose 
unrcasonahle and unneccs~ary restrictions upon them.' Birr~ is  B o k i ~ ~ g  C'o. 
v. B r y a n ,  264 U. S., 50-1, 513. 44 S. Ct., 412, 413 (68 L. Ed., 513, 32 
A. L. R., 661). See, also-(citing many U. S. Supreme Court cases)." 
Likewise, in S. 7?.  IVtrrren, 211 N. C.,, 75, the limitation on the exercise 
of the police po~ver x a s  recognized In the following quotations, there 
quoted x-it11 approval, "In IZrrlc~ls v. .Tenkins, 212 Iiy., 287 (279 S. V., 
350)) at p. 202, it is .aid, 'If occasional opportunity for fraud is to be 
the test, then there is no reaqon why every grocer, erery merchant, every 
autonlobile dealer, erery keeper of a garage, erery manufacturer, and 
every rnecllanic who deals more frequently with the public in general, 
and whose opportunities for fraud are f a r  greater than those of the real 
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estate agent or s n l e w ~ a n .  111nj- not be pu t  on the same basis. I f  tha t  be 
done, t l ~ c ~ l  only tliose TI ho, i n  the opinion of cer tain boards o r  the courts, 
hal-c tlic nccesynry ~ n o r a l  qualifications ni l1  be permitted to  engage i n  
the o rd inary  occupations of life. Tlie re-nlt will be t h a t  all  other. n l lo  
fail  to c~t ; tbl ich their  111ora1 fitness v i l l  not o ~ l l y  be deprived of their  
mealis of l i~ -e l i l~ood .  but n ill become a burden either on tlicir families 
and fr iends or  the c o l ~ i a l ~ i n i t y  a t  large. 111 our  oI~inion,  the r ight  to  
ea rn  one'> dai lv bread cannot be made  to l i a n ~  011 so nar row a thread. " 
Eroatl as  is the nolice l)on.cr, i ts l imit  iq exceeded n-hen the s tate  under- 
takes to  require moral  q ~ ~ a l i f i c a t i o n s  of one v h o  n i s l ~ e s  to  engage or 
continue i n  n busines; which, as  11s~1ally conducted, is n o  more tlangcrons 
to tlie public tlian a n y  other ordinary occupation of life. As <aid of the 
real estate agent i n  IIugcr ,  ,\ ' tc~ic A u i l i i o r ,  1.. TT7niX(lr, 123 Icy., 1. 107  
S. V., 254, 1 5  L. R. ,I. (S. S.), 105. 120 h i .  St .  Rep.,  2 X  : 'The 
occu~xit ion tasctl is essenti:tllr a harmless one. It h a s  none of the  
features  requirilig police regulation. and there is no reason n-liy the 
police power sliolild be invoked concerning it. ' " K l i a t  is illere iaitl 
c o ~ l c c r l ~ i l i ~  real estate agents ant1 ~ a l c ~ n i c i l  i s  equally applicable here to  

able riglits of n citizen. Al lwrson's bllsilics:: o c ~ ~ ~ p a t i o i i  or calling is 
'prope~.ty'  ~v i t l i in  the meaning of the constitutional 1,rol-isions ns to clue 
paces:: of Ian- am1 is also included ill the riglit to  liberty and tlw pur-  
sui t  of l ~ a p p i n e s .  Tlie riglit of n l ~ o r s o ~ ~  to 1111rsnc a e a l l i n g  co~lsi.stcnt 
wit11 p1'0per mid reaso~inblc 11olic.e r c g ~ t l n t i c m ~  n.11icll tlic par t icular  
situation m a y  sanct iol~,  cannot b(1 t a h i  a\vay by lcgislati\-c c n a r t l ~ ~ m t .  
Tlic co111111o11 businesses ant1 callings of life, tile o r t l i~ la ry  trat1t.s rind 
pursuits nliicli a r c  innocent i n  tliei~iwlw:: anti ~ \ . l ~ i c l l  h a l e  11cc.11 fol- 
lovietl i n  all coninluniticq fro111 t i n ~ c  i n n i ~ m l o ~ i a l .  must,  tliel,c>fol,o. be free 
i n  tlle r l~i te t l  States to all alikc U I I O I I  tlic sa r i~c  terms. . . . Xorc-  
over, i t  113s been liclcl that  the riglit to clioose o~lc'.: occupation includc,q 
the r ight  to 11c free f rom l u i l a ~ v f d  in tc r fcmlce  or co~i t ro l  in  tlie conduct 
of it." 11 A \ ~ ~ i .  ,JUT., " C o n ~ t i t ~ ~ t i o i i : t l  Law," s. 326. Tlie d i ~ c r t ~ t i o i i a ~  
l)o\ver to control admission to a n  ordinary t rade or calling lins I~CT-er  
existed i n  tlie Gclieral A l w n i b I y .  "Regulntion of occupatio~l,i ca1111ot 
he valid ~ r l i e r e  i t  anlounts to  a n  ar l j i t rary or un~rnr ran tc (1  in tc r f f~rcncc  
~ l - i t h  the riglit of the citizen to 1)ursue a n y  lawful  b ~ ~ s i n ( ~ .  I t  is (1~2- 
pendent upon a reasollahle necessity f o r  its escrcise to protect the liealth. 
safety, morals or general n-elfare of the state, and unless a n  act restrict- 
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ing  the  ord inary  occupations of l i fe  can  be shown to fall  within these 
objects of the police power, the  act is void. I f  a lawful  busine%s is of a 
beneficial c l~arac te r ,  and  not clangerous to  the public. r.ither directly or 
i l l t i i r f d y .  it  camiot be subjected to  a n y  1)olice regulation w h a t c ~ e r .  
. . . S u c h  pursui ts  as  agriculture, mercliandiqe, manufacturing,  and 
industr ia l  trades cannot bc dealt v i t h  a t  \rill by the Legislature. A s  to 
them the  power of regnlation is comparat i relg slight \rlien they a re  con- 
ductell and carried on upon  p r i r a t e  property and wit11 p r i r a t e  rneanq." 
I1 A \ ~ i i .  Ju r . ,  "Constitutioilal Law," ss. 285-236. "The r ight  of a citizen 
to pursue a n y  of the o rd inary  vocations on hi% own ploperty and n i t h  
liis ov n nieans, can neither be denied nor  nnduly abridqed by the Legis- 
lature. f o r  the  p r e v r r a t i o n  of s u r h  r igh t  is the pr incip c purpose of tlie 
Conqtitution itself. I n  such cases, the  l imit  of lcgi-latire p o n c r  is 
regi~l:ttion, and tha t  pol\ e r  n ~ u s t  be caut ioni ly a i d  qparingly esercisctl, 
milcsi the  h ~ ~ s i n c s s  i h  of SIICII character  as places it  71 ithi11 the c a t e g o q  
of social and  economic ills." Quoted n i t h  approval  i n  2 Coolej's ( 'on- 
stifution:\l Li l~i i ta t ions,  8 t h  Ed., p. 1389. f r o m  El T ' i r ~ f c  nltl,.r!l, 76 
TT. T7a., 576, 85 S. E., 781. L. R. A\., 1915-F, ,940. 

T h i s  photographers liccnsing act can  only he justified, i f  a t  all, as  a 
rnlit l  cscrcise of the  police power. I\s T i l l i s  h a s  so accuratelp stated, 
< c r  , I h e r c  a r e  tn-o maill  r c q l ~ i r c n ~ c n t -  of a I r o p c r  exc.rc >e of the police 
p o ~ w r :  ( I )  T h e w  m n i t  bc :I social intcrc3-t to  1)e protected nhicl i  is 
more impor tan t  t h a n  the  qocial interest i n  personal iberty, and ( 2 )  
there n n ~ s t  be, as  a n i ~ a n s  f o r  the  accompliibmcnt of this  end, .;omctllil~g 
w h i c l ~  hears a iuh-tant ial  relation t l~ereto."  Const i tut icnal  La\r ,  1). 728. 
This  is e,sentially clais legislation p u t  f o r ~ r a r d  by a pal&xlar g roup  of 
tradc,inien to  t l ~ c  end tha t  tlioic' n o v  ~ ~ i t h i n  the  t rade rnav l imit  n m -  
comers seeking to enter  the field of thcir  lirelihood. T h e  adrocates of 
the measure insist t h a t  i ts  appl.oral n i l1  n ~ c e ~ s a r i l y  makc a ~ a i l a b l e  to 
the  p b l i c  more skilled and more 11011cst photogrnphers. I n  re tu rn  f o r  
this Tague prorniw of greater  public wr\-icc the cst ,~bl i ihct l  photog- 
ra1)hers n ill 11e given a v i r tua l  nioliopoly of the  t rade  i1nd wi th  i t  such 
incidentals :IS the p o n e r  to  control pricci and the  character  of their  
serrice.. T h e  ('social interest" which this la117 ~ r o u l d  tend to protect is a 
w r y  general one. qo eranesccnt i n  i ts  characteristics as  to  belong i n  the  
r e a l n ~  of m e t a p h p i c ,  and ~iaycllic phenomena. O n  the other  hand.  the 
\ c r y  real and p o i i t i ~ r  hencfits to  the  part icular  g roup  a t  the  e q w n i c  of 
the lob, of liberty of citizens generally is quite tangible. I n  order t h a t  
a tratlc guild n it11 state-granted poTver, of e x c l u ~ i o n  1)e cstabli.liet1, a 
serious and  dangeroui  abl~idpemeilt of one of the 111ost precious r ights  
of A\~ i ie r ican  citi7en-the r igh t  to  e a r n  a lirelihood-is advocatcd. 

T r i t t c n  into our  organic l a x  is a s t rong rel~ulsion f o r  s~ iec ia l  1)riri- 
legeq and nionol)olieq. I n  our  Bil l  of Rights  we find, "No nlan or set 
of n ~ ~ n  a i ~  ~ l i t i t l ~ d  to t~xclu, i \c  or separate c ~ n o l u i n e l ~ t ~  or pririlegcs 
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f rom the  coininu~ii ty  but i11 co~isiderat ion of l ~ u h l i c  service," reinforced 
by the ~ x i n c i p l e  tha t  "per l~e t l~ i t i cs  a ~ i t l  ii1onol1olies a re  contrary to the 
genius of a f ree s tate  and ought  not be allo\vetl." S. C. C'onstitution, 
A r t  I s .  7 ,  1 O u r  legal tratlitioll ill dealing with bu.sincs.; and t rade 
has been iliarked by all effort to encourage free enterprise, free alike 
froni doinination 11y governiiiclit a i d  ino~io l~oly .  O u r  working tlieory 
lias been tha t  under  a coii~petitive cco~io i~ i ic  systeni, prices, the qual i ty  
of the prodnct,  and the type of scrvicc rentl(~ret1 will be suficieiitly 
deteriiii~ictl by the forccs of f ree c~o~npet i t ion.  B y  ant1 large, the uncon- 
trolled market  11lacc lias proven itself a f a i r  arbi ter  xl i ich has encow-  
aged ini t ia t ive and stinlul:ited tlie sale of the best l m u ~ i i a r y  d u e s .  
Tlie task of g o v e ~ . l i ~ i ~ c n t  has  been largely tha t  of all urnpire whose d u t y  i t  
was to nssurr tlie free l h y  of e f fec t i~e ,  ope11 conipetitio~l.  Escep t  i n  
those bl~sineqses ant1 profehsions ~ i i a r k e d  peculiarly ~ i t h  some social 
interest o r  1,ublic service, experience liai s l iona tha t  a very limited inter-  
ference n-ith business is socially desirable. 

Old t ru ths  a re  raluable ballast and the esperic~iced ~ i ~ a r i l i e r  does not 
ca,<t tllciii overbo:~rd a t  tlic first s ~ g g e s t i o ~ i  of sollie p a s ~ e n g e r  IICT to the 
w q s  of the w:r. 111 our  ral)iilly cllaiigi~ig social tint1 ecoiloniic life it  
ni,?- becoi~ie i i eeesary  to adva~icae the 11:1111ier of the police power into 
11eiv and as yet ui~knorvn territory, 1)ut I ail1 colirincetl tha t  the instant  
case is not one d e i ~ i : ~ ~ i d i ~ i g  tha t  tlic old a i ~ d  ~ w o g n i z e i l  boundaries of the  
1)olice po\ver be ignored. All i~iost  c re ry  t rade and calling is tinget1 with 
some elcilient of social interest or public v rv ice .  fo r  if the work has  no 
social ut i l i ty  it  rarely s ~ ~ r r i r c s .  IToI~EIY~~,  few trades or callings a r e  so 
essentially vcitetl with a .soc.ial i~ i tc rcs t  a,. to justify their  eitablisliiiici~t, 
hy Icg i~ la t ive  g r a n t ,  :IS c!osc-knit. s c ~ l f - g o v c ~ ~ ~ i i ~ i g ,  t rade i~io~iopolies  
h:i\-i~ig the 11on.er to  csclutle tlio-c ,<et>lii~ig to c . o ~ ~ ~ l , c t e  n.itli wtcral is  of 
the craf t .  'Tlic life of our  society is not yet so t l ioroughl-  r e ~ i ~ i i e ~ i t r d  9 
tha t  the r ight  to  work and  car11 a n  l l o i i ~ ~ t  l iving i n  tlic t rade of one's 
choice is tl(~l,endcnt upon the xpproral  of some bureau, coriimissio~i, or . . 
csallllnlng l~onrtl ,  itself intercstctl pcrliaps i n  c x r l ~ ~ d i ~ l g  I I C J ~  workers 
froiii i ts o v x  c.~,owded riiicyarti. S o r  all1 I y ~ t  co~ir-incetl t h a t  it  \vould 
'uc better so. 'I ' l~c view of tllc n ~ a j o r i t y  ill tlli.: C:I.V. i n  m y  opinion, goes 
well lwyo~ltl the p r e ~ i o u s l y  a p l ~ r o r t t l  l imits of tlic valid cscrciie of tlie 
police power ill tliis State .  

TVliilc ~ ~ l i o t o g r a p h -  requires some >kill, i t  is the i ame type of skill 
rcqi~irctl  11y other tra(lcs ant1 rocation$. Sucli tlnnger as ari.2f.i fro111 the 
Itre of c l ie i~~icals ,  c~~l l~ i lo ic i  ant1 otlier coli1l111stil1lc iiiaterials, is to  the 
ind i r idna l  and not to the 1,ublic as a whole. T h e  fire Iiazard, if :illy, is 
not near  so great  as  tha t  resulting f rom the ol,cratioli of d r y  c l e a i h g  
plants, gasoline stations am1 otlicr ordili:iry tratles. Pliotographs. it  is 
true, a re  usetl i n  evidence. I I o n . c ~ e r ,  as stated i11 tlie major i ty  opinion, 
t l i y  a r e  used only to illustrate sn-or11 testinioliy. T h e -  a re  not adniis- 
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sible i n  evidence unt i l  or unless some witness h a s  first sworn t h a t  they 
corrrct ly  represent the objects o r  conditions they p u  -port to  portray.  
I f  there is per ju ry  i t  arises out of the testimony of thtl witness and not 
out of the  use of the  photograph. Tlie photograph m u e l y  makes more 
intelligible to  the  j u r y  the evidence of the witness. 

Thcre a r e  those lacking i n  moral  chara r te r  connected with all  t rades 
and  railings. Good nlorals cannot be created by legislation. T h e  mere 
fact  t h a t  some who a re  photographers have a n  opportuni ty to  perpetrate  
f rauds  is  not  unusual.  The qual i ty  of a photograph can  more easily be 
detected by t h e  lay  public t h a n  c a n  t h r  qual i ty  of cloth o r  other  articles 
of merchandise, par t icular ly 1% hen such mt~rchandise is of a mechanical 
composition, such as  watches and  automobiles. I am, therefore, unable 
to conceive how the  practice of photography has  such a rat ional  and 
substantial relationship to social needs or  to  public health, safety and  
good morals as  to  make  i t  a subject of legislation under the  police power 
of the  State. 

SEAWELL, J.? concurs i n  dissenting opinion. 

JOHS H. CUTTER AKD WIFE, GRACE KISC: CUTTER; GEO. KING CUT- 
TER AKD WIFE, SANCT BELL CUTTER; MARY ANNE CUTTER 
DAVIS A N D  H c s s a n . ~ ,  BURTON SPARLING DAVIS, JR., v. AMERICAN 
TRUST COMPANY, TRUSTEE: JOHN HASTINGS CUTTER, 3RD, A 

311x0~: LINDA RICHARDSON CUTTF;R. A ~ I I K O R :  A N D  BURTON 
SPARLISG DAVIS, 3RD, A MINOR; A K D  ATY A K D  ALL CHILDREN WHO 
MAY HEREAFTER BE BORX UKTO GEO. KIKG CUTTER A N D  MARY AIC'NE 
CUTTER DAVIS. 

(Filed 15 Jnne, 1035.) 

1. Process &-Proceeding for modification of trnst agreement is in rem, 
and nonresident beneficiary mas properly served by publication. 

This w i t  was instituted to modify a trust agreement. The trust estate 
consisted of policies of life insurance in the hands of the trustee, and 
the court had jurisdiction of the trustor and trustee. Held:  The insur- 
ance policies are  rhoses in action and are  therefore perwnalty with s i tus  
s t  the domicile of the owner, and the suit is n ~roceeding in rem, since 
i t  relates to the administration of the trust. and a nonresident beneficiary 
of the trust was properly brought into court by publication or substituted 
wrvice under the provisions of C. S., 491. 

2. Trusts 9 4-Substitute trustee may be appointd in accordance with 
terms of instrument without special proceeding or approval of the 
court. 

When a trnst agreement provides for the appointment of a substitute 
trustee by the clerk of the Superior Court upon incapacity of the original 



trnstee, the clerk's : ~ p p o i n t ~ n ~ n t  of n s ~ i l ~ s t i t ~ i t c  i n  strict co~lforlnity wit11 
the terms of the instrument is s~ifficic'~~t, : I I I ( ~  ~~( , i t l i c r  n sp~s(~i:11 proc(uling 
]lor the approval of the conrt is ~ ~ c ~ ~ ~ s s : l r y .  

3. Trusts 5 .5--Inst1~11111ent I,c~ltl to  ttutliorixc sul)s t i t~~tcl  t~wstcv. to l)o~'rou'  
on insurance policics to  pay ~ n ~ c n l i ~ ~ n ~ s .  

4. Samr-Court of equity has  Jurisdiction to  modify t c r n ~ s  of tru.;t ~ I ~ I Y T .  

mcnt  when ncw>swry to  1)rcssc.rvc t rust  cstatct. 

A \ ~ ~ ~ ~ ~ : . ~ ~ .  1)y d(>f(wilant . \ in(~ric.an 'l'r11.t ( ' O I ~ I ] ) ~ I I ~ )  t r i ~ s t ( ~ ~ ~  fro111 .Lrm- 
s f ron .7 ,  .I., a t  Rcgulzlr 7 3rarc.11, I n X ,  ' l ' e r~n,  of ~ ~ I . : ~ ~ I ; I . F : S I ~ ~ I I ( ; .  

(livil action to c11:111go, nltcr all11 : I I I I ( > I I ~  a(1111i11iutr:~tivr f ~ ; ~ t l ~ r ( ~  of 
life insurance t r w t  R ~ ~ C Y ~ I I I O I I ~ .  

This action n . : ~  i n s t i t l ~ t ( ~ l  1 1 ~  t l ~ e  t rustor .  .To1111 11. ( ' i~ t t c r ,  anil his wife 
and their  so11 and  tlaligl~tc.r, : ~ g : ~ i ~ ~ s t  t 1 1 ~  trlizt(~1 :i~iil rlie grantlchildrc~n 
of the t ruetor  f o r  the p i l~ . l )o ,v  of 11:1vi11g tl~c' i r i l ~ ~ i i ~ l i s t r a t i \ . ~  11rovisioni. of 
the t rus t  a g r e c m e ~ ~ t  clia~igc.tl to t l ~ c  (.11(1 tha t  the' t ruq t t~ :  1)c givcn n1uc11 
broader power i n  reference to  tl~cl ~ i : r t i ~ r o  of tl~(s i~lve. . i~i~ents  \\.liic.Il ~ o n l d  
11e made  of the flultl:: rcalixc~tl f18o1n t l ~ o  11olicic~s of i n s ~ i r n l ~ w  11poll the 
death; or  o t l ~ o r  n ~ a t l ~ r i t y  01, ~ i i i w ~ ~ i l i ~ i ,  of ;111y l)c~licy, 

TIIC p a r t i w  ~v:iiwtI ~ I I I > , Y  ~ I G I I  anil :I ,CIYY,I~ tha t  t l i ~  ,juelgi> l ~ r ( j ~ i ( l i ~ ~ g  
find all fz1c.t. ~ i o ( ~ c ~ ~ s : ~ ~ ~ y  for  n t l i ~ t o l . ~ t ~ i i ~ a t i o ~ l  of tlic' (.:iiiw, : I I I I ~  11l1oi1 s11c.11 
finiling:; of fnc* t  to  t l ( ~ c l : r ~ ~  tllc 1;1\\. t l i i ~ i ~ ~ i : i i  ;iiiil O I I ~ P I '  ~ I I ~ I ~ I I I P I I ~  ill ac.c.orc1- 
:inre t l ~ o ~ ~ \ \ . i t l ~ ,  s i i l ~ j w t  to 1sig11t of' a111~c~al to tlic, S n l ~ w i i r c  ( 'o l l r t .  

Y'lic ronr t  1lc.nrtl c~vitlciic~c~, ;111(1 I I I I O I I  t l ~ v  c~\-itlc~!lc~c~ ;i11,1 ~ I , ~ I I I  tlic ~ ~ ~ c ~ o r r l  
ill t110 v:~ii , . (~ : I I I I I  ~ I Y I I I I  t l ~ o  :~Ilcg:itio~l< ai1(1 :11111!i,.,~io11~ of t110 ~ ~ l i ~ : r e l i ~ ~ g .  
fount1 s l tb?tn~~ti : r l ly  rlw followin,c t':rct. : 

"1, T1i;lt a11 11:trtirq l ) l : ~ i ~ i t i f l  l ~ i ~ o l ~ ~ ~ ~ l y  1 1 ( ~ t ' o i ~ ~  t11c rolirt .  anil t11:it 



6SS I N  T H E  S U P R E M E  COURT.  [213 

"2. That  James 0. Noore, Esq.. of the Mecklenburg County bar, has, 
by an order entered in this cause, been duly appoinied as guardian 
ad lifeln for the minor defendants, John  Hastings C'utter, 3rd, and 
Linda Richardson Cutter and Burton Sparling Dal-is, 3rd, and of any 
and all children who may hereafter be born unto either George King 
Cutter or N a r y  Anne Cutter Davis, a i d  that  said guardian nd l z t e m  
has been d d y  served with copies of the complaint and summons in this 
causc and has filed answer on behalf of the said minor defendanti now 
in  being or hereafter to be l~o rn ,  admitting tlie allegations of the com- 
plaint and joining in the prayers for relief as set forth in the complaint. 

"3. That  A\merican Trust Company. trustee, has filed answer in this 
cause, as appears in the record. 

"4. That  plaintiff John  H. Cutter is 5S yrlars of age;  that Grace King 
Cutter is his wife, and George King C'utter, whose wife is S a n c y  Bell 
Cutter, and Mary Anne Cutter Dariq, vhose husband is Burton Sparl ing 
Davis. J r . ,  are the only chiltlren of the said John  11. Cutter. That  
George King Cutter was born 29 September, 1912, and that John  Hast-  
i n g ~  Cutter, 3 4  who was born 26 July,  1935, and Linda Richardson 
Cutter, v h o  v a s  born 30 June,  1927, arp the only children of the said 
George King Cutter. That  Mary Annr Cutter Davis x i s  born 3 Decem- 
ber, 1015, and that  Burton Sparling Daviq, Rrd, who was horn on 15 
August, 1936, is the only rhild of the caid Mary h n e  Cutter Davis. 

' ( 5 .  That  ilmerican Trust Conipang i i  a corporation dlily organized 
under the l a m  of Kor th  Carolina. and is duly antl~orizcd and empowered 
to act as trustee in  a fiduciary capacity. 

"6. That  during the month of X o ~ e m b w ,  1932, plaintiff Jolin 11. 
Cutter executed and delivcred to Indepenclence Trust Company, a Sort11 
Carolina corporation then authorized and c~inpon.ered to act as trustee 
in a fiduciary capacity, tlie life in\urance trust agreemrnt." 

Simultaneously therewith he deposited \ ~ i t h  tlic trustre qeveral policies 
of insurance upon his life in the total amount of $196.000, wllich he 
constituted the subject matter of the trust and referred to as the trust  
estate. The agreement provided in p a r t :  

'(The insured hereby grants, bargains, sells, transfers, assignr and sets 
over the aforesaid trust estate, with any additions thereto that  may 
hereafter be made, to the trustee, subject to the following conditions 
and limitations : 

"1. The trustee shall hold, manage, invest and reinresi the trust estate 
and shall collect the incornc. The policie.; of insurance held by the 
truster. hereunder shall be payable to the trustee and to that  end the 
insured agrees to execute assignments, changes of beneficiaries and any 
other instruments which may be necessary. 

"2. The trustee is liereby invested with all right, title and interrqt in 
and to the policies and authorized to exwcise and elljoy all rights 
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therein and beneficial interests t l i e r e ~ ~ n d c r  as ful ly  and effwtually i ~ s  the  
insured. Tlie insurance companieq a r e  llercby autliori7ctl and directed 
to recognize t h e  tructcc as fu!l;\- entitled to all  rights nntl iiitercst iuidcr 
the policies, and a n r  receipt.. r e l c a v <  and other instrunicnt? tl111y 
executed by the  tru.tce. i n  connection n i t h  the said policies. .liall be 
binding and effective. I t  is distinctly untlerstootl tha t  the in.11retl full! 
realized tha t  lie i i ,  by thi?  instrnnicat.  ~ i n l i g  to t l ~ c  t ru i tcc  fill1 tit le 
to the t rust  estate. and t h a t  lie has  n o  r igh t  to rcrokc. cllangc, alter,  or 
motlify this agreement i n  a n y  maliner. under  a n y  c i r c ~ ~ n i s t n n c e ~ ,  it  Ijeing 
the intent  of the  i n c ~ ~ r c t l  to make  this  i n ~ t r l ~ n l e n t  i r re~~oeablc . "  

T h e  aqrccnient fur t l icr  provide? tha t  " i ~ p o n  the death of t l ~ c  iniurcd. 
or other  matnr i ty  o r  surrcntlcr of a n y  polic*y," the t ~ v s t c c  shall caollcct 
tlie proceecls thereof and "liold, manage. invest a d  reinrest  tlie p r i ~ i c i p a l  
thereof" i n  bonds of the rnited State?,  tlie S ta te  of S o r t l i  C:irolii~a. or 
a n y  connty or c i ty  located i n  Kort l i  Carolina of k~~fficient ra t ing  to  be 
c l a s d  a t  tlie t ime of ~)nrclia.e as legal inrestnlcnts f o r  snl inp5 balik.; of 
tlie S ta te  of S e n -  Torli .  T h e  agreement fnr t l ier  proridctl that  tlie 
ent i re  net income f r o m  the  fund  t1111s created sliall be paid to the plain- 
tiff, Mrs.  Gracc Icing c u t t e r ,  n i f c  of said Joliii 11. h t t r r .  i o  lone a \  
.lie m a y  l i ~ e ,  f o r  the u v  of herself and George I i i l ig  Ciittcr ant1 M a r y  
, h n c  ('ntter. ~ i o v  I l a r y  A\nne Cutter  Day is, *on :ind t l a ~ ~ g l ~ t r r  of the  
insurctl. t ru i to r .  r p o ~ i  tlic tleatli of hi. n i fc .  Grncc Kine Cutter.  tlie 
f11nd is to  he clivided into t n o  e r p l  shares-on? share to be Iieltl fo r  the 
sole use and benefit of *aid X a q  A1nnc ( ' i~ t tc r .  '(so lolic n i  *1i(. 111:ly 
live." paying to Iicr the ent i re  net i n c o n ~ c  in citlicr n ion t l i l  or quarter ly 
instnllmcnts, a, m a y  seen1 adrisablc. Tlic otlier sliarcx to he Ilt~ltl fo r  the 
.ole use ant1 benefit of said George K i n g  Cutter  and the  inconirl llCli(l to 
liirn un t i l  he ~ l i a l l  rcacli tlic age of 30 years, wlicn one-third of *i1c11 
sliare shall he tlelirered to  him.  Then  from tha t  t ime the i n c o n ~ c  frolli 
the remaining two-thirds qliall he paid to .aid G e o r ~ e  Icing C'uttcr unt i l  
lie reaches the age of 35, when the trustee sliall t lcliwr to h im '(tlie e i i t ~ r e  
balance rcniaining i n  liis sllare of tliiq fund-free from trust." 

T h e  agreenient f l ~ r t l l e r  proriclcs t h a t  the son and daughter  of the  
t r l l i t o ~ .  r c s p c c t i ~  cly, shall l i a ~  c the  riglit to instruct the trn.tce I)>- an 
instrmn~cnt  i n  n r i t i n g ,  o r  by Ia\t  v i l l  and tc..tamcxnt, as  to  distril~lltioii  
of tlie , o ? s p u $  of tlic cliarc of cncli. T l ~ c  a r r c ~ i i c w t  f n r t h c ~  pro\ i(le* 
tha t ,  i n  tlie event of the faillwe of citlier to  gi l  c instriletion.. and i n  tlie 
event of his o r  her  death vi t l iout  i w w  llii or her  .hare n.ol~ld go to the  
otlier. ' I ' l ic~e is no expre-i  pro^ i*ion as to cl i~tr i lmtion of t l ~ c  remainder  
a f te r  the life estates to the  slid t l a u ~ l i t e r  of t l ~ c  t rn- tor  i n  the e ~ e n t  
of tlie tleatll of one or both of tlicrn l e a ~ i n g  i L ~ w c .  

Tlie agreen~ent  fu r ther  l~ror idee  : 
''5. SIio111d tlic insured or t l i ~  bcncficiariv n a m ~ ( 1  Ii(~reill. or a n y  o t l ~ c r  

person, firm or corporation fa i l  to  pay  lxemimns on policies herein set 
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out, the trustee in  its sole discretion may pay such premiums, either by 
executing policy lien notes, or by borrowing sufficient funds for this 
purpose. Should the trustee elect to borrow or advance funds for the 
payment of premiums, the trustee shall, out of the firs]; money coming 
into its hands, from any source constituting a par t  of this trust estate, 
repay such loans or advances with interest. I t  is understood and agreed 
that the trustee, i n  accepting this trust, does not agree tz~ pay premiums 
on life insurance policies covered by this instrument. However, the 
trustee shall use its best efforts to keep all of the life insurance covered 
by this instrument in force. 

"6. The said trustee has no right to resign this trusteecihip. However, 
should, for any reason, the trustee become incapacitated or unable to 
continue to serve in the capacity of trustee, then the then clerk of the 
Superior Court of Necklenburg County, S o r t h  Carolina, shall consult 
and advise v7ith the executive officers of the Inde~endence  Trust Com- 
pany or the persons who were the last executive officers of said company, 
and after ten (10) days written notice to the beneficiar;es of this trust, 
shall appoint a sound and reliable trust company as trustee to succeed 
the Independence Trust  Company, which trustee shall kold and dispose 
of the corpus and income therefrom, upon the same terms, conditions, 
uses and trust, as the original trustee." 

"John H. Cutter, the trustor, received no consideration for said trust 
agreement, but the same mas entirely voluntary on his part." 

"7. That  on or before 10 February, 1934, said Independence Trust  
Company having become insolvent and having ceased to engage in busi- 
ness and being no longer qualified to act in a fiduciary capacity, the 
clerk of the Superior Court of Bfecklenburg County, Xor th  Carolina, 
in a special proceeding pending in said court, entitled, ' In  the matter 
of John H. Cutter Life Insurance Trust-Independence Trust Company, 
Trustee,' and after due notice and proceedings as provided in said life 
insurance trust agreement entered an  order in said special proceeding 
nominating and appointing said American Trust  Company as trustee 
under the said life insurance trust agreement in lieu and stead of the 

u 

said Independence Trust  Company, and that  said American Trust Com- 
pany accepted such appointment as trustee and agreed to act, and is now 
acting as trustee under the said life insurance trust agreement, and that  
there mere delivered to the said Ilnlerican Trust  Compmy, trustee, the 
life insurance policies then in force and covered by the said trust agree- 
ment as listed-on the schedule attached to the comdairlt i n  this cause. 
marked Exhibit B, being the only property then belonging to the said 
trust estate, and that  said American Trust  Company now holds the said 
life insurance policies listed on the schedule attached to the complaint, 
marked Exhibit B,  which policies compose the entire assets of the said 
trust estate, and that o the r than  funds ivhich may be borrowed upon the 
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said life insurance policies, said h ~ e r i c a n  Trus t  Company,  t ru - tw.  lia. 
in  the said t r u ~ t  estate 110 funds, property or other rcsourccs n h e r c n i t h  
to p a y  the prenmiums upon the saitl insurance l~olicies as  such p r e ~ n i ~ u r i s  
become due and payable;  t h a t  such fmids as m a y  be borrowed upon the 
said l~olicies f r o m  time to t ime will not be sufficient ~ ~ h e r e w i t l i  to pay 
the premiums upon said policies ant1 keep the saitl policies i n  force, a d  
that  unless the  plaintiff J o h n  11. Cut te r  furnislies, or t h e  is rcceiwd 
f rom some other source  contribution^ of cash, f rom time to time for  the 
purpose of supplementing such f ~ i n d s  as  m a y  be borroned u l ~ o n  the said 
policies so as to enable tlie trustee to  pay  the p r e m i u n i ~  tliercon, t l ~ c  said 
policies will lapse and become of no flwthcr force and effect on account 
of nonl~ayment  of premiums thereon, i n  which cvent the n.11olc t rust  
estate v i l l  fail .  
"5. T h a t  f r o m  time to t ime since its appoiatnient as substitute trustee 

under the said insurance t rust  acreenlent, defendant A\nicrican T r u s t  
Company, as  trustee under  the said t rust  agreement, h a <  joined x i t h  
plaintiff J o h n  11. Cut te r  i n  executing such notes and  other paper  writ- 
ings as  were neceswry to bor ron  funds upon the said life insurance 
policies f o r  the purpoqe of paying the premiums t l~ereon,  all  of nliicli 
 sum^ so borrowed h a r e  been applied to the payment  of prcmi~ini .  upon 
the said policies upon v h i c h  such loans were obtainetl, respecti\ ely, nntl 
tha t  i t  v a s  necessary f o r  the preserratioii  of the t rust  e-tate t h a t  tlie 
loans be obtained and tlie avails thereof so applied. There is attached 
to this judgment, marked Exhibi t  1, a list of thc  loan? so ohtninctl 
by tlie saitl t r u ~ t e e  i n  collaboration v i t h  the  said J o h n  11. ( 'ut ter .  
being the loans a t l ~  erted to  by the court in  this finding of fact.  

"9. T h a t  a t  tlie time of the execution and del i rery of the t rust  agree- 
ment, plaintiff J o h n  H. Cut te r  n a i  in  such financial condition as lc,l 
h im reasonablv to  believe and exuect tha t  he would be able to a ( l ~ a n c e  
and 12" the p r e m i ~ ~ m s  upon tlie said life insurance policies, and a t  the 
same time to service and ret i re  the indcbtetlneis againi t  the l ~ o r t i o n  of 
his ectate not included within the t rust  agreement. T h a t  the *aid 
.John 13. Cuttcr  oJTllr a large nunibcr of valiial~le pieccs of real estate i n  
tlie uptown section of the ci ty  of Charlot te ,  all  of which a re  11011- suhjcct 
to outstantling mortgages, ant1 tha t  conditions have nolr so ratlicaljy 
changed since the execution and  delivery of the life insurance agrcc~ncnt  
that  the said J o h n  11. Cut tc r  finds himcelf i n  the poqition of l ~ e i n g  
unable to c a r r y  and  pay  tlie ~ ~ r e m i u m s  upon the life insurance policies 
now held i n  said t rust  and a t  the  same t ime to makc  such payment.; 
upon the  mortgage debts aga in i t  other p r o l ~ c r t y  as will, i n  the evelit of 
his death i n  the na tura l  course of events, leave his estate i n  such s h a ~ e  
tha t  Lame can be protected for  his  wife and children, and t h a t  the said 
J o h n  IT. Cutter  is ~ i n w i l l i ~ i g  to continue to pay  the prcriiiun~s upon w i d  
policies of life insurance unless the prcrisions of said life insurance 
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trust agreement with respect to the powers and rights of the trustee 
thereunder to invest and reinr-est such funds as may he held in s i ~ h  
trust shall be so changecl, altered and amended ar to permit the trustee 
undci. the said life insurance trust agreeillent to use and inrest the funds 
bc lon~ ing  to same after the death of t l ~ e  wid  John 11. ('utter in such 
way :xnd niaimer as in the opinion of the trustee may be reasonably 
neces5ary and adrisablc to produce an irlcorlie adequate to protect and 
preserve the remaining c.tate of the saitl John  11. ('utter. That  the 
plaintiffs, ot1ir.r than Jolin IT. Cutter, and the defendants, other than 
h i e r i c a n  Trust  C'oml~any, are tlie natural  objects of the bounty of the 
said ,Jolin 11. Cutter, and in tlie el ent of his death n ill he vitally inter- 
eited in the prr,ierration of liis estate and are alio rit,illy intereitecl in 
t 1 1 ~  preservatioli of saitl life insurance trust estate. 
"10. 'J hat the plaintiffs have requested that  the said life in.urance 

trust agreement be changed and ameilded as .et forth in p r a g r a p h  
nurnbercd I1 of tlie colilplaint filed in this cause, and hat  the peryonal 
defendants, through their rcgularlg appointed guardian t r d  l i f c ~ t n ,  have 
joined in the request for the altcratioii and arne~ldnlent of the wid life 
i n ~ u r a ~ i c c  trust agree~nent as yet forth in paragraph numbcred I1 of 
tlir complaint. 

''1 1 .  That  the said Jolni 11. Cutter has heretofore exwutccl a n ill and 
pl:~ced it in the custody of Ainerican Trust  Company, and that  the bene- 
ficiaries under said will, if it  becomes effertive. will bc the same as the 
bc i~cf i r ia r ie~  under said life insurance trust agrccwlent, and that they 
will also be the beneficiaries of the estate of John  H. ('utter in cake he 
die, intestate. 

"12. That  it is necessary to change, alter and a m d  the said life 
insurance trust agreement in the respects iet forth in paragrapli 11 of 
the cornplaint in order to properly preserve the said trust and a t  the 
same time ill order to properly presen e and protect the intereqtq of tlie 
beneficiaries thereunder in the estate of the said Jo lm H. Cutter. ill 
~rliicll they, as the natural  objects of liis bounty, are and d l  he dcel)!y 
interrsted." 

T p o n  the foregoing findings of fact, rlie court dses hereby, ar a 
~n:ittc,r of law, order, adjudge and decree as follom : 

" ( ; I )  Tliat the appointnient by the clerk of the Superior Court of 
3lccklenburg County of , h c r i c a n  Trust  Company as rustee untler the 
aforesaid in,urance trust agrecnicnt i n  lien and stead of Independence 
Trust C'on~pany, the original trustee therein, hc and tl e same hereby is 
in all respects fully ratified, approved and confirmed. 

"(1)) That  tlie actionr of said AIli:erican Tru.;t Company, trustee. in 
joining v i t h  the said John  11. Cutter in obtaining loans: npon various of 
the policies held in the said life insurance trust and applying the avails 
of s i ~ c h  loans toyard the payment of the premiums ullon such policies, 
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"It  is therefore ordered. adjudged and decreed that  the said life insur- 
ance trust agreement executed and delirered by John F[. Cutter, which 
bears (late of 19 September, 1932, and a copy of which i:, attached to the 
conlplaint in this cause, marked Exhibit A. be and the same hereby is 
chang~.d, amended, modified and altered by striking out therefrom the 
paragraph numbered 3, including subparagraphs ( a ) ,  ( o ) ,  (c )  and ( d )  
thereof, reading as follows (these relate to investing funds as herein- 
before stated; hence, recital thereof is o m i t t d ) ,  and inserting therein in  
lieu of the sections so stricken out the folloning provisions, to wi t :  

''3. Vpon the death of the insured, or other maturi ty or surrender of 
any 1)'3lic>-, the trustee shall proceed to collect and reeelre the proceeds 
of the said policies, and the trustee shall be vested with and exercise the 
follonling pon-ers and duties v i t h  respect to the trust estate, to wi t :  

" ( a )  To manage, hold. handle, control, improve, pledge, mortgage, 
lease ~ i t h o u t  limit, or sell and convey any of the said trust property, 
whether received as principal or income, in such manner, a t  such prices, 
and upon such terms as it niay deem best; and shall likewise have full 
power and authority to invest and from time to time reinvest any funds 
receiwd or held by it, in such real estate, personal property, stocks, bonds, 
mortgages or other securities as the trustee, in its discrcltion, may deem 
advisable, it  being the intention of the grantor to relieve the trustee from 
all restrictions placed by law upon investmentq and reirvestments made 
by trustees, and to confer upon the trustee such full and discretionary 
powers of investment and reinvestment as the trustee wculd possess if it  
were itself the individual on-ner of the trust e ~ t a t e .  

"(b) T o  participate in any reorganization, consolidation or merger of 
any corporation the stocks, bonds or other securities of which may be 
a t  any time held in trust, and to receire and to c o n t i n ~ e  to hold upon 
the trusts hereby created, any stocks, bonds or other securities vhich  
may be allotted to the trustee by reason of its participation in any such 
reorganization, consolidation or merger. 

" ( c )  T o  make divisions and distributions in kind or in cash, or partly 
in  kind and partly in cash, and thr> determination of the trustee a. to the 
f a i rnev  and equality of any such distribution shall be conclusire upon 
all persons entitled to receive any share of fhe trust estate. 

" i d )  T o  compromise, settle or arbitrate any claim or demand in f a ro r  
of or against the trust estate. 

" ( e )  To purchase real estate, stocks, nlortgages, bonds and other 
securities and property from any estate a t  such prices as i t  may deter- 
mine. I n  like manner to loan to the executor or other representative 
of any estate, such sums, and upon w c h  securities as may seem to the 
truqtec., wise in its uncontrolled discretion. 

" ( f )  To exercise conversion or subscription rights appurtenant to any 
stocks. bonds or other securities a t  any time held in trust, and to use 
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such portion of the principal of tlie t r ~ i q t  e ~ t a t e  a; m a y  be 1iecc.say 
therefor, or i n  the d i w d o n  of the truqtee to cell ally such rights. 

"(g) -111 stock dividend. and all  realized al,prcciation i n  the Y : I ~ I I F  of 
stocks, bond. or other  securitieq, res i~ l t ing  from %ale or o t h t r  diilm.ition 
thereof. sliall be coniidered principal ant1 not incoli~c. 

"(11) T h e  trustee shall not bc required to qct 1111 a n y  s i n k i ~ i g  or otlicr 
fund  to amortize or absorb the  l , rc~ninni  a t  rvhicll a n y  1)roperty m a y  
have been p~ircliaced or ma-  be 11cld by the tru-toe.. 

" ( i )  Tlic trustee qliall not be liable fo r  lo., or tlcl~reciation in  v;tl11e of 
a n y  of the tr1i.t property o r  f o ~  a n y  inr-cstmcnt: or r e i n ~ - e ~ t ~ ~ i c n t ~  uliirli  
i t  m a y  make. or m a y  continue to hold, u n l c ~ f  i t  ;hall l i a w  failwl t o  a c t  
with rcasonal)lt, ca re :  nor ~ l i a l l  tlic tr~i.tcc Ile under  a n y  obligntion to 
make pay~ncnt .  or premiums. tllie*. aq*e-qmcnt~ or otlicr cliarpcs n-llicli 
m a y  become 1 1 n a h l c  mi or i n  rekpcct to  a n y  lifc in\nraiice policic. licltl 
i n  t r m t ,  or ally lifc insurance policies hci~ctoforc. or hercaftcr tlepoqitctl 
v i t h  it. nor  &all i t  be liable fo r  lo+ re.ulting froin the fai lure  to lliake 
a n y  such l ~ p i e n t ~ .  

" i j )  ?'lie t~n . tcc  & i l l  not be ~ v p o n s i l ) l e  fo r  inability to enforce col- 
lection of the procecils of ally lif(1 insurance l~o l icy  lie111 i n  t r l ~ i t .  nor  
~ l i a l l  i t  be andcr  a n y  r c ~ l ) o n - i l ~ i l i t y  to  b r ina  knit to  collcct the ~ w o c c e d ~  
of n v  i ~ i . n ~ a n c c  poliry licltl i n  t r l ~ \ t .  unlees it  -1iall hal-c bccli iiitlciilni- 
fietl to  its ful l  satisfaction. 
"jk) 1)ay1110nt fro111 t l i ~  I~r jnc i l )a l  of tlic t rust  P C ~ R ~ C  l),v a Ilene- 

ficiary and/ /or  lwneficiaric. fliall bc dccnicd a terniination of thii: tmqt  
to t l ~ c  cstcnt  of the alnonnt .o 1,aitl." 

One of the minor  defendants, to ~ r i t ,  Durton Spar l ing  Dar.i.. 31.~1, i. a 

T ~ I X I : ~ R S F : ,  .T. Tlie appellaiit p ~ w c n t s  tlicac questions: (1) IQ the 
defendant B u r t o ~  Sl):irlin,q Dnvi;. 21~1, ~ ~ n n ~ ~ ~ . ~ i d e ~ i t  in fan t ,  t l i ~ ~ o i i , ~ h  
substiturt.tl x n i w  of snn~liroiis, ll~Ol1eI'ly ljrforc tlie court l ( 2 )  I s  tIie 
a1~l~oin tn ic l i t  of A \ ~ i i ~ r i c a i ~  T r u ~ t  C o ~ i i l ~ a n y  a. s11l)stitute tru.;tee ~ a l i ( 1  ! 
((2) I. r l ~ c  ortlor n u t l i o r i x i ~ ~ g  tlic trllstcc to co~i t inue  to  Lorron- niollcy 
upon the lmlicics of inwr:inct. licltl under  the t rust  :~greeilicnt ~ ; i l i t I !  
( 4 )  Dic! tlw c.c)~irt hal-c authori ty  to  mollify tlic p r o ~ i s i o n s  of' the t r n i t  
agreenic~i t  x t  oiit i n  tlie j ~ i c l p e n t !  The  a i i w c r  to cacli is "Tr.." 

1. TI-hcrc the per-on on wliol~i S C ~ Y ~ C P  of' S ~ I I ~ I I I I O I ~ S  ii: to I I C  m:~dc "ir; fi 

no~l rc .~ i ( lcn t .  hut has  liropcrty iii tl1i.2 State ,  anf l  the c n i ~ r t  jias jnri.clic- 
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tion of the subject of the action," or "where the subject of the action is 
real or persolla1 property in this State. and the defendant has. or claims, 
or the relief demanded consists nhollS or partly in escludiiig him from 
any actual or contingent lien or interest therein," notice of summons 
mag he puhlisl~ed. C. S., 4S-1 (3),  (4) .  Tl'hen the place of residence is 
known and the sanic is made to appear by affidarit, sl bititute personal 
service may he rliade. C. S., 491. Such service was personally made 
on Burton Sparl ing Davis, 3rd. Guardian crd l i t e m  has been duly ap- 
pointed for him and has answered. I f  it  be conceded that  the said minor 
has a contingent interest in the subject matter of the trust, is the present 
proceeding it1 rcttz ' 

As evidence of debt or dariiageq recovel*able thereon, the policies of 
insurance are choses in action. 32 C. J.. 1093. A chose in  action is 
personal property. 50 C. J., 763. The situs of personal property is at  
the domicile of the owner. XrL(~rc~z 2 % .  I f o r d i n ,  56 K. C'., 294; 2'rzrsf C'o. 
v. D m g h f o n ,  IS7 X. C., 263, 121 S. E., 741; JlcGehee c. XcGehee ,  
189 S. C., 555, 127 S. E:., 6%. By the trust agreement here, the insur- 
ance policies are made the subject matter of the trust. The  court has 
jurisdiction of the trustee, the holder of the legal title to the policies. 
Tliey are in its poscession. The proceeding relatw to the administration 
of the trust. Conscquentlp, the suit is a proceeding i n  r e ~ n ,  Fcrguson c. 
Pricc, 206 S. C., 37, 173 S. E., 1, in which summons may be served by 
publication of notice, or hy substituted service. 

2. The appointnlent of the A\nlrrican Tru.t Cornp:rny as substitute 
tnistee is in strict compliance with the provisions of wction six of the 
trust agreement, in w11icIi the procedure i.i: prescribed by the creator of 
the trnst. A special proceeding is not required. Tht  approral  of the 
court was unnecessary. The appointment i q  good without it. Serer the-  
l e s ,  the approval gil-es judicial sanction. 

3. Under wction five of the triist agremient the original trustee is 
authorized to borrou money on the policies of inquranw held under the . . 
agrccnient for  the purpose of ralsmg funds 71-ith ~vliicli to pay premiums 
thereon. Section six provides that  a trustee. appointed as therein pro- 
vided to succred the trustee narnrcl. "shall l~old  and dispose of the corpus 
and income therefrom, upon the same terins. conditions, uses and trust 
as the original trustee." rnder this prox-ision the American Trust  
Company, har ing  been duly and regularly appointed substitute trustee, 
is vestccl with the powers of the original trustee. 

4. Tl'e are of opinion that the artion of the court in modifying the 
administrative provisions of the trust agreement is proper in the exercise 
of its equitable jurisdiction. "The regulation andl onforcement of trusts 
is one of the original and inherent powers of a court of equity." 21 
C. J., 116. "-1 court of equity has the power to do \\.hatever is neces- 
sary to be done to preserve the trnst from destruction, and in the exercise 
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of this power it may, under certain unusual circumstances, modify the 
terms of the trust to preserve it but not to defeat or destroy it. The 
courts are slow to exercise their power eren to modify the terms of a 
trust, and will onlj- do so n-hen it clearly appears to be-necessary. . . . 
So in a case ~vhere  the income of the trust property is insufficient to pay 
the taxes, and the body of the eqtate is in danger of being lost entirely, 
the court d l  order the sale of all or a part of it in order to pwserre 
it as f a r  as possible." 26 R. C. L., 12S3; SO ,I. L. R.. 117. This pan-er 
is recognized in this State. I n  the case of T r u s t  Co. c. S i c h o l s o n ,  162 
S. C., 257, 75 S. E., 152, , l l l en ,  b., sa id :  ((There is high authority for 
the position that  conditions like those before us amesed to estates, limit- 
ing the powers of trustees or c e s f u i  qlre f r i i s f ,  if ralid, do not prevent 
the court of equity from ordering a .ale of property contrary to such 
condition. . . ." Then he quotes from C u s f i s  2.. f i r o l ~ , ~ ,  20 Ill.. 230:  
"Esigencies often a r i v  not contemplated by the party creating the 
trust, and, which. had they been anticipated. would undoubtedly have 
been provided for, where the aid of the court of chancery must be in- 
voked to grant  relief imperatirely required ; and in such cases the court 
must, as f a r  as may be, occu1,- the place of the party creating the trust, 
and do with the fund what he vo11ld hare  dictated had he anticipated 
the emergency." 

I n  Bogert on Trusts and Trustees, 1796, it is said:  "The directions 
of the settlor as to methods of nlanagelnent are of secondary importance. 
The ~ r i m a r v  con~ideration is the end which he had in mind, the benefits 
ant1 ad~an tages  nhich  he desired to confer upon the beneficiaries named. - 
I n  any case where there is real nec~cqity for a rel-i~ion in nlethotls and 
machinery for accomplishing wttlor's fundamental purposes, equity has 
power to alter the terms of management in order that  it may perform 
its vital function of bringing to the ces fu i v  the results to IT-11ich they are 
entitled by the terms of the in~estment."  

I n  the case in hand the court makes full findings of fact sho~ving the 
changed conditions and the necessity for modifying the administratire 
features of the truqt agreement in order that the corpzis of the trust be 
presrrved for the beneficiaries. On these findings the equitable juris- 
diction of the court is properly exercised. A11 parties, who could possi- 
bly be affected are either in, or are represented in, court. 

T e  deem it unnecessary to discuss the right to modify under the 
authority of C. S.. 996. as the court hclon did not base its dcc~i~ion 
thereon. 

The judgment below is 
-1ffirmed. 
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POWER Co. V. CLAY COCSTY. 

KASThHALh POWER Ei LIGHT COMPASY r. THE COUNTY O F  CLAY, 
A J D  TV. 31. .kNDERSOS, CHAIRMAN O F  THE BOARD O F  COMMISSIONERS, AND 

J. P. COLEMAN a m  J. W. MILLER, ~ I E V R E R ~  OF THE BOARD OF COMMIS- 
SIONERS OF CLAY COUKTT. AKD R. E. CRAWFORD. AUDITOR OF CLAY 
COUNTY. asn J. 31. TIGER. SIIERIFF. TAX COLLECTOR, AKD TREASURER OF 

CLAY COUNTY. 
(Filed 1.5 June. 1938.) 

1. Taxation s 4-What a r e  "necessary expenses" of county is question for  
courts. 

What class of expenses constitute "necessary expenses" of a county 
within the meaning of Art. VII, sec. 7, is a judicial question for the 
determination of the courts, and whether they are  nee~led in a particular 
county is for the determination of the governing authorities of the county. 

2. Taxation § %What is  "special purpose" within meaning of Art. V, 
sec. 6, is  question for  courts. 

What is a "special purpose" within the meaning of Art. V, sec. 6, of 
the State Constitution is a matter for judicial rath2r than legislative 
determination, since such purpose for which an unlimited tax may be 
levied with the special approval of the General Assembly must also be a 
"necessary expense" of the county within the meaning of Art. VII, see. 7, 
which inrolres both questions of law and fact. 

3. Statutes  5 5b- 
When a statute is constitutional in part and unconstitutional in part, 

the constitutional provisions will be given effect when they are separable 
from the unconstitutional provisions. 

4. Same: Taxation § 3-Courts cannot separate purposes fo r  which tax is 
levied when i tem for  which tax is levied combines s w e r a l  purposes. 

While ordinarily when a statute is constitutional in part and unconstitu- 
tional in part, only the unconstitutional provisions nil1 be disregarded, 
when an item for the lery of taxes includes both general and special 
expenses, the entire item in excess of the constitutional limitation, Art. V, 
see. 6, must fail, or if an item combines both a special and an unnecessary 
expense, the item must fail in its entirety. 

5. Counties § 12- 

The county commissioners may amcntl their records to speak the truth 
to show which items of taxation are  levied for special and ~vhich for 
general purposes, when the records fail  to show separately the purposes of 
a lery but combine sereral purposes a s  a unit. 

6. Taxation .?-Item held t o  include purpose not having special approval 
of Legislature, and  therefore item fails a s  in  excess of limitation. 

Defendant county leried taxes up to the 13-cent limitation for general 
county pnrpoies and in addition thereto lelied t a s r s  for the purpose6 of 
"commissioners' pay, expense and board, courthouse and grounds, and 
county attorney's fees." Held: No special approval of the Legislature 
being shown for county attorney's fees, the entire item must fail, and 
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furthermore,  the  other purposes iaclnded in the  i tem a r e  for  general 
county expenses nnd not fo r  n special purpose within t he  meaning of 
Art .  T, sec. 6. 

Same-Determination of w h a t  a r c  genelsal  a n d  special  espenses  of a 
county.  

Itenis of espense ~rli icl i  a r e  of a constantly recurring nature  in the  
ordinary functioning of tlie county a r e  not for  .special purposes fo r  wliicll 
a n  m ~ l i ~ n i t e d  t a s  may be lcried with the  special approval of tlie Legisla- 
ture,  and therefore tlie espenses of the  county coiiimissiuncrs, and c s -  
pcnscs in running the  col~rtl ionse and care  of i t s  grounds a r e  for  ge~lerul  
purposes, while the  purchase or hnilding of n coiirthonst~ nlay he a spccial 
purpose. 

Same-Item he ld  t o  inc lude  pu rpose  which m a y  n o t  bc ad jud ica t ed  a s  
necessary  o r  unnecessary  expense o r  f o r  special  o r  g r n e r a l  purpose.  

Defendant county leried taxes  u p  to the  IS-crnt limitation for  general 
connty purposes. nut1 in ndtlition thereto lcrietl a t a s  fo r  "uplieep of 
county buildings, con r t l~onw,  co1unt.v home, poor and paupers, and  inci- 
dental  purposes." Hcltl: The court may 111)t determine whether the  
"ineitlental cspcnses" a r e  for  n necessary or unnecesu ry  purpose, or for  a 
general o r  spccial purpose, or l ion  ~niicli of tlic t n s  is  for  "incidcntal 
espenses," and  therefore tlic cntire i tem is yoid :IS not being fo r  n special 
purpose with special apprornl  of the I.c~gisl:~tnrc within the  menning of 
Art .  V, see. 6. 

Same-Farm agent ' s  s a l a ry  i s  f o r  nercssar j -  expense of r o u n t y  a n d  con- 
s t i t u t e s  a special  pu rpose  hav ing  special approval  of Lcgis l ;~ tur~e .  

The cncoi~ragemelit of agricultnrc is  a f l~ndanienta l  objectire of the  
Sta te  gorernmcnt,  Art .  111. sec. 1 7 ;  Ar t .  IS, sec. 14, and  a le ry  of :I t a s  
by a co~u i ty  to pay the  connty f a r m  ngcnt's salary i s  fo r  a special purpose 
l laring the  special approval of the  L r g i s l a t ~ ~ r e ,  C. S.. 4GGG. 4GSD ( a ) ,  
1207 ( 4 0 ) ,  within t he  meaning of Art .  V, scc. 6, for  which a t a s  in escess 
of the  13-cent limitation may  bc imposed. 

Same- 
A county t a s  levy to pay the  co~u i ty  ncco~intant 's  sa lary  is  for  a special 

purpose ha r ing  the  special approvnl of tlie Legislature (County Fiscal 
Control Act, Public Laws of 1027, cli. 14G I .  within tlie n iem~ing of Art. V, 
see, 6, of the  Sta te  Constitution. 

Same- 

Ortlinnrily, t he  espenses of listing taw; ,  holding elections, holding 
courts,  caring for  aiid feeding jail pr iso i~ers  a r e  general and a re  not 
special espenses of the  coimty, and rnnilcl. the fac ts  of th is  case such pnr- 
poses a r e  lield general espenses, and  tlie t a x  ra te  therefor may not exceed 
the  15-cent limitation in~posed by Art.  T, sec. 6. 

Taxat ion  3%-Protest i n  s t r ic t  conlplianre w i th  s t a t u t e  is necessary  
in  o r d e r  fox. taxpayer  t o  m a i n t a i n  ac t ion  t o  recover  taxes  paid.  

Plaintiff made anticipatory paynicnt of t a w s  under C. S., 7971 ( 0 2 ) ,  
( S ) ,  in order to  t ake  ad ran tage  of tlie discount. After levy of taxes  by 
the  county, plaintiff paid tlie balance of taxes  levied against  i t s  property 
and  gave writ ten notice t ha t  al l  t he  taxes  n-ere paid under protest. I n  a n  
actiun under C. S., 7SPO (1!)4), to r(w)vcxr tlicb t :~st ,s  1)nitl. l t r l d ,  the  antici- 
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patory payment was not made under protest. there being no written 
protest a t  the time of that pnyment. C. S., 7979. a strirt  compliance with 
tlie statute being necessary in an r.ction to recover t a w s  paid. 

15. Snn~e: Payment # &When neither debtor nor creditor directs appli- 
cation of paxment, law will make application to unwcured debt. 

Since a debtor may direct application of payment, an 1 if neither debtor 
nor creditor malics application before inqtitution of wit ,  the lam mill 
apply n payment to tlle unwcnrcil or most precariously imxwcd debt, nhen  
a taxpayer makes anticipatory pajment not under protl>st, and thereafter 
pa! s under protest the balance of the taxes levied agai l~st  his property, in 
his action under C. S.. 7SSO (I%$), to recoTer the taxes tlie entire amount 
paid under protest mag l)e recovered x~-l~en unlawful levies equal such 
amount. and the recovery ~vi l l  not be limited to the proportionate part 
wliicli the unlawful levies bear to tlie entire tax lcvy, zince i t  will not be 
presumed that the county intended to make an nnla\vf111 lery or that the 
tnspayer intended to pay tax illegally levied. 

SEAWELL, J., took no part in the consideration or decision of this caw. 

, ~ P P E A L  by  plaintiff and  I,- defendants f r o m  E r r i n ,  J., a t  Koreniber  
Term,  1937, of CLAY. 

Action f o r  recorerv of crd r ~ r l o r c t n  taxes alleged t o  11 , l~e  been assessed 
L 

illegally, and  paid under  protest. 
T h e  parties waived a t r i a l  by ju ry  and  by consent agreed t h a t  court  

should hear  the evidence, find t h r  facts  ant1 render judgment i n  accord- 
ance therewith. 

T h e  court  made  findings of fac t  substantially as  f o l l o m :  O n  30 
August,  1936, tlie defendant  Clay  C'ounty, th rough  its du ly  authorized 
board of commissioners, levied a t a x  f o r  the  year  19L6 a t  the  r a t e  of 
$1.90 on the  $100 property ~ a l u a t i o n ,  made  up  of s i x t e ~ r i  separate  items. 
T h e  purpose and amount  of the  first twclre  aggregating sisty-se\ en cents 
a re  inrolvetl i n  this  action. T l ie r  a r e  as f o l l o w :  (1) C'ountv comrnis- 
sioners' pay,  expense, and  board. county c~ourtliouse and  grounds, and  
county attorney's fees, 6z.e c c n f s ;  ( 2 )  tax listing e s p n s e .  folrr  c c t i t ~  ; 
(3) cxpense of holding elections, t h r c r  e e t l f s ;  (4 )  sheriff'q salary and  
expense of office, f e n  c r n f s ;  ( 5 )  register of deed's salary and  expense of 
office, f i r  e  ce7if.s; ( 6 )  clerk Superior  Court .  salary and  expense of office, 
f i re  c e n i s ;  ( 7 )  county accountant's salary. f ire c e n f s ;  (8) county fa rn i  
agent's salary, f o u r  c c ~ i f s ;  (9)  upkeep county bu i ld~ngs ,  courthouse, 
county home, 1)oor and  paupers, and  incidsntal purposes, fire c e n f s ;  (10)  
holding courts, expense of ja i l  ant1 jail  prisoners, f i f L e c n  cc , r f s ;  (11) 
miscellaneous expense of county g o r e r n n c n t  not otherwise set for th,  
f w o  r c n l s ;  and  ( 1 2 )  eniergency tax  for  distribution to each of aho le  
funds, f o u r  cen ts .  

Plaintiff listed for  taxat ion f o r  said year  real and  rersonal  property 
of assessed ra lua t ion  of $149,397, the  t a x  on n h i c h  a t  I he  abore ra te  of 
$1.90 amounts  to  $3,838.55. P r i o r  to  the  levy and as.ressnient of taxes 
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fo r  the year  1926, on 30 .Jnlic,. 1926. and in ortlcr tlurt i t  11iig1lt ~ . o w i ~ ( ~  
a d i s c o ~ i ~ i t  of t l l r~c .  pcr  c(>lit of the t a w < ,  a l l o ~ ~ w l  fo r  a l i t ic . i l~:~tol ,~.  !!:I?.- 
mcnt.  lllnintiff pai,l  $2 . lh : l . l c i ,  I(,..< cli:c.oulit to the c o ~ u i t y  :ict*o~iiit:ii~t. 
~vl io  was cl~ily antliorizcil :rgrliit of ,<:lit1 caol~nty. l ieccipt  tl~crc,fol. roll- 
tain; recital tha t  ~ ~ : I , Y I I I O I I ~  is "to a11l)ly 011 it;. t:rsc~:: I(jl-ictl 1,- ('1:1y 
C'ounty, S o r t l i  ( ~ ' a r o l i ~ i a ,  fo r  tlrc r i u w ~ i t  yc:lr 19:)G." :1n11 tlint "it is 
uiitlcrhtootl tlint \vl~cll ley? .!la11 hal-c 1 ) c ~ l i  fiscd tlic.11 : i l l  :111jiist111(~1lt of 
ally esce,.s o r  elclficicl~cy ill tlli,c a ~ t i o i ~ l i t  i11:rll I I ~  ~~t:rtlo bc~t \ \ . c~~l i  tlic l!:irtit~s 
hereto." * I f t c r  the 1cl-y as  :~ fo l ' e~ :~ i i l .  ant1 011 ::O Scl!to1111ic~r. l!i::(;, itlaill- 
tiff 11:1i(l to pro!~t>r offirtlr of Clay ('o1111ty tlio ~ J : I I : I I ~ ( T  of tlrt, t:rs Io \ - i i , 11  

upon the l r o p e r t y  of p1ailitiff :I< afore-:lici fo r  tllc gczlr 19::G, to \ \ . i t .  

G .  & I t  the t ime of this  paynicnt,  plaintiff notifictl t1cfcwtl:i~it.: t l r t~t  
the payl ie l i t  then hciiig matlc, ant1 tlicl ;rnticil)atory 1 )q111cnt ,  ~ v c ~ r c  ~ i i : i ( I ( ~  

I I I I ~ C ~  l ~ r o t e s t  f o r  t h t  the twelrc  i tc111 of the, t:cs Icy!- I~c l~c~i~ t : r l )o \ - (~  
rpwifictl c .oi i t~:~l-c~~ic~ t11c 1i1,ovisions of .\l.t. I?, - I , ( , .  6. of tlicl ('till-titrr- 
t ion of S o r t l i  Carolina, ant1 a r c  w i d .  111 tlic ~ v r i t t e i ~  p r o t ~ ~ s t  11l:riiitiff 
sets f o r t h  t h a t  the  first paylncnt hav ing  ~ ( Y U  lirntle 1)rior to t11c t:is 1 o ~ y .  
there  n-as 110 o1i1~ortuliity to t le tcr~ninc n.lletllc>r o r  not the I e v i t ~ ~  \\.ci~~ltl 
he legal or  illegal, alitl, helice, i t  ~ i i i i k ( l ~  l i r o t c ~ t  nt tlic~ fiwt ol~l~ci l . t~i i i i ty .  
011 29 October, 1036; p ~ ~ r s u a n t  to a i ~ d  ill ~ t ~ ~ ~ ~ r ~ l ~ i ~ ~ t ~ ~  \!.it11 tltc ~ ( , I , I I I , G  of 
c. s,, 7880 ( 1 9 4 ) *  and ( ' .  s., 7979, l ) l :~i i~t i f f  ( ~ ~ ~ ~ I I : I ~ I I ~ c I ~  (if I ~ ( ~ ~ O I I ( ~ : I I I ~ ~  
the ref~mcl  of $776.86, the nlnolint l)aid 1,- i t  on :rc.co~i~it of : ~ l l c y c j t l  
escessirc, ~ i ~ i c o ~ i s t i t l ~ t i o n : l l  and  Toid levy of f i f ty- t~vo cclits of tlio .isry- 
sm-en ( w l t ~  total  of the tu.elve i t c l i~s  ill c~ol l t rovt iy- .  1'1:rilitiii in-ti-  
tuted this  action oil 5 -Il)ril ,  1937, f o r  tlic' :rvo\\wl l tur l~osc of i~cw\ .c~ l . i~ ig  
tlip m111 de111:111det1 as :~l)ol-e .it:itcd I I ~ ~ I I  t l i ~  g~*o~ll i t l ;  s~~ecif ic t l .  
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1031, :~nd cliaptcr 330 of Public L a ~ s  of 1035, as embodied in s~tbrlivi- 
sions S l l  and S?/C of C. S., lI)!)7. of cliaptc~' 41. Public-Local Laws of 
1033. and of wction 6 of chapter 146 of Puhlic 1 , a ~ i ~  of 1927, and that  
tlie said statutes arc x conctitntional eserciw of the lrgialatirc power 
undrr  .\rt. V, sw.  6 .  and Art. 1-11, see. 7 ,  of the Constitution of North 
Carolina. Exception 1 ) ~  plaintiff. 

( 2 )  The purpox  for ~vhich  each of the itcms of the tax lery declared 
to be ral id is a neceqsary expense n i th in  tlie meaning of Art ,  TII, sec. 7, 
of the A'orth Carolina Coli.titution. Exreption by plaintiff as to 
Itcni S. 

(3) -I$ to tlie rate per $100 property valuation for each pnrpose, the 
court 11cltl t ha t :  ( a )  The levies sp~cified in Items 4, 5, rj arid 11, being 
made ~ ~ n d c r  tlic prori.ions of Art. T, see. 6, of tlie Constitution, 11-ere 
not for special purpose., and are ral id only to the extent of the fifteen 
cent.; conctitntional limitation. and are inralid to the extent of the cxce*s 
-sere11 cents. 

( b )  Tllr lcvy specified in I tem 12, under the authority of section 6 of 
cliaptcr 146 of Puhlic L a n s  of 1927, is inral id for that  ihe statute does 
not authori7e the imposition of the tax. 

(c)  The levy specified in I tem 2, being made undcr t l ~ e  provisions of 
snbscction 6 of qcction 1 of chapter 41 of the Public-Local L a m  of 1935 
authorizing a levy "for election expense t n o  cents," is "for a special 
pulpow" ~ i t h  "s11ecia1 approval" of the General Asser~bly under the 
pro~is ions  of .\rt. IT, see. 6, of the Constitution and is xalid to the extent 
of two cent<, but invalid as to the one cent excess in rate. Plaiiltiff 
excepts to that  part  of this ruling declaring valid the two cents rate. 

((1) The lcries specified in Items 1, 2, 7 and 3, being made under 
suhicctions 2, 3, 4 and 5 of section 1 of chapter 41 of Pul)lie-Local Laws 
of 1935, are for special purposes ~ v i t h  tlic special a p p r o 4  of the Geii- 
era1 A \ ~ ~ ~ ~ ~ i b l y  and are within statutory limitations, and vitliin the pur- 
~ i c w  of *\rt. T', scc. G,  of the Constitution, and ralid. Exception by 
plaintiffs. 

(e)  Tlie levy specificcl in I tem 9, undcr the authority of provisions of 
the a r t ,  of 1.cgislaturc embodied in subsection SlI2 of C. S., 1297, is for 
a special pur1)o.e ~ i t h  t h ~  special approval of the General ,\smnbly, 
and i.: within tlie statutory limitation, and within the purriew of Art. V, 
see. 6. (of the Constitution. and valid. Exception by plaintiff. 

j f )  'I'lie I e ~ y  specified in I t t m  10, undcr the combintd authority of 
C. S.. 3807 (S.?,!C), for fire cents of the rate, and wbsecti 'm 1, section I, 
chapter 41, Public-Local L a m  193.5, for ten cwitq, is for ,pccial purpose 
and n i t h  tlic special approval of the General ,\ssembly, and is within 
the statutory limitation and witliiii the purriew of ,Irt. T', scc. 6, of the 
Constitution. Esception by plaintiff. 



( 4 )  P I I ~ ~ ~ I I : I I I ~  to t11v : I ~ I O I . ( ~  I , I I ~ ~ ~ I , c ~  1111 ~ ] L C >  vi11itIity of I~:IT('. f01' t i I X  

11nrpo-o.~, the> r:is :r.sossc>tl nq:iillrt tlcfeild:~ilt i;: i11v:ilitl to tl~t.  cwcwt of 
t \ \ . ~ ~ I \ . c  (.(,11ts (111 t l ~ o  $100 \.t1111:iti1111~ 01, $l7!) .2, \ .  l ~ : x r ~ ~ l ~ t i o ~ l  117 111:1iiilil~ 
and  I!? tlcfeiltl:~i~ts. 

( 2 )  'J'llc n i l t i ~ i ~ ~ : ~ t o i ~ ~  11:lylirc~ilt 2 0  ,J~liic.  1926. W:I< ~ o t  11nit1 1111111~r 
p r ~ i c c t  n i th i l l  the  meaning  of the s t n t ~ ~ t c  ~ ~ ~ l : ~ t i i i , g  t11c~l.c~to. (.'. S.. ;StS(l 
(194). 1)iit t h a t  the 1)nylnc~llt of 30 S c ~ l ~ t c i i ~ l ~ c i ~ .  l!):IG, n-zi,. ill s t i , ic~t  ( Y I ~ I I -  
pliailce tl lercnitli .  F:sccl)tion b- l)laintiff. 

F r o m  jl~tlgnleilt ill accoidnncc. \\.it11 siic*ll r i ~ l i ~ l g s .  tllc 111:ii~tiff ni l11 I 1 1 ~ 2  

dcfentlaiits nppcnlrtl to the S n l ~ r c ~ n r c  ( ' o l~r t  nnd :~:i!_rn o i m ~ .  
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may exceed the limitations of Article V, section 6, ~vithclut a rote of the 
people; provided, the special purposes SO approved by the General 
Assembly are for the necessary expenses of the county. (Citing cases.) 
. . . 'Such "special purposes" must be of the ordinary purposes of 
the county, such as that  to build a conrthousc, a public jail, or an  impor- 
tant  bridge, as to which it may be deemed necessary to create a special 
fund.' - l fcrr imon,  J., i n  Joncs 7.. COIILTS. ,  107 N .  C., 261. 

"3. That  for purposes other than neccssary expenses, whether special 
or  other, taxes may not be leried by the county comm ssioners of any 
county either within or in excess of the limitations fixed by Article V, 
section 6, except by a vote of the people under special legislative author- 
ity. (Ci t ing  case.) (See, also, Palnzer 1'. Hnyxoot l  C o ' i n f y ,  212 S. C., 
284, 193 S. E., 668; Sing 1'. Cl~crrlottc, ccn t~ ,  60, 195 S. E., 271.) 

"4. That  a tax 'to supplement the general county fund' (R. R. z'. R e i d ,  
187 N. C., 320, 121 S. E., 534)) or 'to provide for any deficiency in  the 
necessary expenses and revenue of said respective counties' (R.  R.  1.. 

Contrs., 178 P;. C., 440, 101 S. E., 01))  or 'for the purpose of taking u p  
a note in bank by the predeecssor hoard and other current expenses' 
(R .  R.  F .  ( 'herokee C o l i n f y ,  177 N .  C., 86, 97 S. E., 758), or to meet 
'the current expenscs of said county in said years' ( W i l l i a m s  ?. Comrs. ,  
119 N .  C., 520, 26 S. E., 150) '  or 'to borrow money fclr the necessary 
expenses of the county and proride for its payment' ( B e n n e t t  v. Co~nrs . ,  
173 N. C., 625, 92 S. E., 603)) is not for a special purpose within the 
meaning of the Constitution. . . ." 

What  are necessary expenses is a question for judicial determination. 
The decisions in this State uniformly so hold. The  courts determine 
what class of expenditures made or to he made by a county come within 
the definition of a necessary expense. The governing authorities of the 
county are vested with the to deternline wheil they are needed. 
Sing v. C k n r l o t f e ,  suprn,  and cases cited. 

Likewise, ~ v h a t  is a "special purpose" within the m e a n i ~ g  of Article V, 
section 6, of the Constitution is a matter for judicial, rather than legis- 
lative, determination. I n  Glpnn 2.. Comrs.,  supra,  it  said : "As a 
'special purpose) for which an  unlinlited tax may be levied v i t h  the 
special approval of the General Assembly and without a vote of the 
people must also be a 'neces~ary expense' of the county, which latter 
includes both law and fact. and. as used in the Constitution and munici- 
pal resolutions is a matter for judicial, rather than legislative, determi- 
nation--it follows that  what constitutes a special purpose within the 
meaning of the Constitution must ultimately be decided by the courts." 

I n  the ease in hand it is pertinent to note there is no levy for general 
county purposes, and that  the court below treated items 4, 5, 6 and I1 . -  - 

as for general purposes and limited the levy to the fifteen cents con- 
stitutivnal limitation, and declared the exems invalid and unconstitu- 
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tional. Hence, each of the items now challenged is levied as for a 
special purpose. 

Plaintiff challenges on this appeal the constitutionality and validity of 
the tax levy of Clay County for the year 1936 only as to these items for 
these purposes (for convenience numbered as they appear in tax levy) : 
(1)  Commissioners' pay, expense and board, courthouse and grounds, 
and county attorney's fees; (2) tax listing expense; (3) expense of 
holding elections ; (7) county accountant's salary ; (8 )  county farm 
agent's salary; (9)  upkeep county buildings, courthouse, county home, 
poor and paupers, and incidental purposes ; (10) holding courts, expense 
of jail and jail prisoners. 

Applying the principles hereinbefore stated to the controverted items 
of the tax levy these questions arise: (1) Which, if any, are for pur- 
poses, constitutional and unconstitutional, valid and invalid, inseparably 
combined? (2 )  Which, if any, lack special approval of the General 
Assembly? ( 3 )  Which, if any, are not for necessary expenses within 
the meaning of Article VII ,  section 7, of the Constitution? (4)  Which, 
if any, are for special purposes within the meaning of Article V, section 
6, of the Constitution? 

Questions 1 and 2. Items I and 9 :  d statute may be constitutional 
in part, and in part unconstitutional. The general rule is that if a 
statute contains invalid or unconstitutional provisions, the part which is 
unaffected by those provisions, or which can stand without them, must 
remain. I f  the valid and invalid are separable, only the latter may 
be disregarded. R. R. 2;. Reid, supra. But in the levy of taxes if the 
board of commissioners combines in a particular item both general and 
special expenses beyond the constitutional limitation, that item must 
fall to the extent it exceeds that limitation. Or, if the board combines 
in a particular item the expenses of both a special and an unnecessary 
expense, that item must fall in its entirety. This subject has been 
before the court several times. Boards of commissioners have been per- 
mitted to amend their records to speak the truth in cases where levies 
have been made for general and special purposes separately but recorded 
as a unit in an amount exceeding the constitutional limitation. How- 
ever, if the record correctly records the levy as actually made, the board 
has no power to amend. R. R. v. Reid, supra; R. R. v. Forbes, 188 
N. C., 151, 124 S. E., 132; R. R. v. Cherokee, 194 N. C., 781, 140 S. E., 
748; R. R. v. Cherokee, 195 N. C., 756, 143 S. E., 467; R. R. v. Lenoir 
County, 200 N. C., 494, 157 S. E., 610. 

The board of commissioners of Clay County is a party to the present 
action. I n  answer filed it is not contended that an error has been com- 
mitted in designating the purposes covered by the several items, or in 
combining the purposes in the separate items : As to Item 1: No special 
legislative approval is shown for attorney's fees. What part of this 
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item is to coTer that expense the record does not di>close. Thiy brings 
the entire item into confusion as a special l)urposr, a ~ i d  renders i t  mid .  
However, all the expenses set forth therein are generd.  The board of 
couuty coriin~issione~~.: is the go\ criiing arid tax le\ yirig authority. I t s  
functions are general in ererg aqpect, and the expense, of the board are 
constantly recurring. While the expense of building of cour thou~e may 
be special, the expense of running it after it is built is general. TT'hile 
the purchase of the cour thou~e grounds iilay be special, tlie c2are of the 
grounds is a general expense. Therefore, each of the purpose, included 
in this iten1 is a general expense and comes x i th in  the linlitation of 
h t i c l e  V, section 6, of the Constitution. 

I t  will be noted in  I tcw 9 that  ('incidental" purposr5 are corliiriingletl 
with other purposes therein included. I t  does not appear what tlie inci- 
dental purposes arc, nliether necessary or unnecesLary expenses, or 
whether expenses for general or special purposes. Kor  does it appear 
what part  of the levy is for '(incitlental purposes." I t  may be all or any 
part. Alanifcstly, it  cannot be recognized as a ('special purpose." Thus 
the inclusion of it conderiinq the entire itern. The Iery is indivisible 
and void. R. R. 2.. Reid, supra.  

Question 3. I f em  8: Of the questions raised on this appeal plaintiff 
contends that  the county f a rm agent's salary, I t em S, is not only not a 
necessary expense, but is not a special purpose. .Is a necessary espense 
this is the only item questioned. 

I n  defining "necessary expense," it is said in  I l e r d ( 2 r s o ~ ~  tl. Tl'ilming- 
ton,  191 N .  C., 269, 132 S. E., 25, "We derive practically no aid from 
the rases decided in other states. . . . TTe must r-1y upon our own 
decisions." Then, after rcriewing numerous cases dealing mith the 
subjwt  of "necessary expense," p. 278, ,-ldnmo, J., w i d :  "The cases 
declaring certain expense? to be ' n c c e s ~ r y '  refer to some phase of 
municipal gorernmc~it .  This Court, so far  as n c  are :rdvised, has given 
no decision to the contrary." Then, on 11. 279, continues: "The deci- 
sions heretofore rendered by the ('ourt make the test of a 'nece.sary 
expense' the purpose for nliich tlie C X P P I I ~ C  is to he inc~urctl .  I f  the 
purpose is the maintenance of tlie public pPacc or thc administration 
of justice; if it  partakes of a  go^ ernrnental nature or purports to be an 
eserrise by tlie city of a portion of the State'q delegated so\ercipaty; if, 
in brief, it  inro lws a necessary gorernmental expense. . . ." S i n g  
2%. Chnr lo f  f e ,  s u p m .  

TTe hare  only to refer to the Con-titution to find that :igricnlture has 
a place in tlie funtlarnental plan and organization of the State govern- 
ment. A\rticle 111, section 17, proritles: "The Gciler:ll -1ssenihly sliall 
establidl a I k p a r t n ~ e n t  of ,\gricdture. Tnimigration and Statistics 
under such regulations as may best proniote thc agricultural interests 
of the State. . . . C. S., 4666. "This siriiply directs tlie Legisla- 
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ture to do so, leaving to it the largest latitude of regulation." C u n n i n g -  
ham c. Sprinkle, 124 S. C., 638, 03 S. E., 138. Then, under "Educa- 
tion," -1rticle IX, section 14, provide.: '(As soon as practicable after 
the adoption of this Con~ti tut ioi l  the General Llssen~bly shall establish 
and maintain, in connection with the vnirerqity, a department of agri- 
culture. . . ." 

I n  keeping with the constitutional mandate, the General Assenlbly 
has created and established a Department of *lgriculture and prescribed 
for it duties and regulationq. *1ncl among other things, it  is provided 
tha t :  "The boards of commissioners of the several counties hare  power 
. . . to cooperate with the State and national departments of agri- 
culture to uromote the farmers cobuerative demonstration work, and to 
appropriate such sums as they may agree upon for the purpose." C. S.,  
1297 (40).  "The Commissioner of -1griculture is authorized to conduct 
cooperative work wit11 the Gnited States Department of Agriculture and 
the county commissioners in gathering and disseminating information 
concerning agriculture. . . ." C. S., 4639 ( a ) .  

This cooperatire work is carried on through the county farm agent, 
and a t  the joint expense of national, State and county gowrnments. 
(Agricultural Extension T o r k  ,let. U. S. C. -1 Title 7 ,  sections 341- 
348, and amendments.) The work purports to be an  exercise by the 
county of a portion of the State's delegatetl sovereignty, and may be 
regarded as a necessary expense. The character of the ~vork  is in a 
special field. The Legislature, having given special approval to the 
levy, Tve see no reason why it should not be classified as a special purpose. 

Qucstion 4 :  111 addition to I f (>rn  S, we are of opinion and hold that 
the I c ~ y  for accountant's salary, Item 7 ,  is for a special purpose. The 
po"tion and duties of county accountant were created under the County 
Fiscal Control Act, Public L a m  102i,  chapter 146. The declared pur- 
pose of this act is "to provide a uniform cystem for all the counties of 
the State by which the fiscal affairs of the county and subdivibions 
thereof may be regulatcd, to the end that accumulated deficits may be 
made up, and future deficits prevented, either under the provision of 
this act or under the prorisions of any other laws authorizing the fund- 
ing of debts and deficits, and to the end that every county in the State 
may balance its budget and carry out its function without incurring 
deficits." The office of county accountant with prescribed duties was 
created with this special purpose in riew. The duties of county account- 
ant constitute a "governor" by which the speed of the spending motor 
of county gavel-nment is regulated. The duties are special in character, 
and are in addition to the functions of other offices pertaining to the 
ordinary operation of county government. As to the expenses of the 
position in Clay County, the Legislature has given special a p p r o ~ a l ,  ant1 
no good reason appears why it should not he considered a special expense. 
This is the ground upon which i t  is challenged. 
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T h e  l j~wpows of Ttcms 2, 3 and 10, the l i s t i ~ l g  of taw.. lioltlinq of 
election. and  I-ioldilig of courts a r c  gencral cspen.cq r c x r r i n g  regularly 
in  the  o rd inary  course of and as  n c c c s w T  stcps i n  the orderly operation 
cf county gorcrnmcnt .  Car ing  f o r  and fc r t l i l~q  jail  prisonels i. :r 
canera1 e s p e n w  continuoni and c w r  prcyent. Under  the ~ ' i e l l  eqtnl~- 
lisbetl principles herc~inheforc stntcd, t h e  a r e  not .pecial pnrposcq. 
Taxes therefor m a y  he l e ~  iecl only within the conqtitutional limitation. 
Tlierc m a y  he circumstanctsi ~ m d e r  hie11 these items n o111tl hc c s p c n v s  
f o r  special purpows,  but sucli circuiii.tancc~r do not  ariqc i n  the prewlit 
case. 

I t  is appropr ia te  to  say  tha t  coi~nt ics  muyt live witliin their  i n c o r ~ ~ e .  
and budget tlicir general e s p e n w i  to  fit their  iilconie. T h e  Conqtitution 
prescribes tlic l imit  a t '  lonr. 

T h e  plaintiff contends tliat the court  erred i n  rul ing t h a t  the anticipa- 
tory pagrncnt was not  paid under  protest within the nleanillg of the  
s tatute  relat ing thereto. C. S., 7SSO (191) ; C. S., "979. TTe th ink  
t h a t  the  rul ing is correct and  so hold. I n  order to  get the a d ~ a n t a g t .  of 
discount allowed f o r  ear ly p a p c r i t ,  plaintiff rnade payinent on 30 June ,  
1036, under  proriqions of C. S., 7971 ( 9 2 ) )  (8). N o  proteqt n a s  filed 
a t  the  t ime of t h e  payment .  I'rotcst on 30 September, 1936, v h e n  
balance of taxes were paid, is not sufficient. 

H o ~ r e r e r ,  a s  plaintiff, a f t w  demand,  brings this action under  the  
provisions of C. S., 7SSO ( 1 9 4 ) )  i t  must  shnn- s t r ic t  con-pliance with the  
p r o ~ i s i o n s  of t h a t  qtatute. E T C ~  a substantial c o i n p l i ~ ~ ~ c e  i~ not suffi- 
cient. 

I n  R. 8. 1 % .  B r ~ r ~ r s w i c i ,  Colrrzfy, 195 S. C.. 549, 162  F .  E., 6 7 ,  speak- 
ing  to  tlic suhjcct of C. s., 7979, tlie Coilrt s a i d :  "Ordinarily, n l w r e  an 
action is authorized by statute, ant1 can he n~ailitain'tl only bccanic of 
s ta t l l tor j  authori ty ,  tlir l ~ r o ~ i s i o n - .  of the  ~ t a t u t e  11lu.t hv strictly co111- 

plied x i t h .  *'I suhstaliti:~l complialicc~ is not ~ i ~ f f i c i ~ n t . "  Scc. a l q  I:. N. 
1%.  Rcltlsr\tllc, 109 X. C., 494. 1 3  S. I?., S G ;  IT'rlio~r 7%.  (rrc'cJ?t, 135 S. C ' . ,  
343, 47 S. E., 469;  l l l ( ~ ~ L ~ ~ ~ i 1  I .  ( I " ~ I A ~ O I [ / ( ( ,  l h l  X, (>., 37'1, 107 8. E., 21b. 

Tlitx s ta tu te  liriiitb plaintiff', r e c o v e y  to the a rno~in t  paid under  
protest. 

Tlirx jutlgnient below, oil plaiiitiff's appcal,  modified i n  accordance 
n i t h  lliis opinion. i, affirmecl. 

Notlifiecl and affirmed. 

Defeutlants cllallcngc the corrcchc.s of the rule  applied by tlic court  
helow ill ascertaining the aniount n.llicli plailitiff is cntitletl to  recaorer 
by  reason of invalid t a s  I c y .  T h e  court l d c l  tliat t \ \ c > l ~ e  cellti of tlie 
levy ir in ra l id ,  and fixed the  amount  of iccorcry hy rliultiplping the 
total n l n a t i o n  by twclrc. Defenclants contend that .  i n  view of the fac t  
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that only $G55.30 of the total tax assessed n.as paid under protest, the 
plaintiff should recover only a proportionate part of amount illegally 
assesqed. Thc receipt for the anticipatory payment discloses that it v a s  
('to apply on its (plaintiff's) taxes levied in Clay County, S o r t h  Pa1-0- 
lina. for the current year 1036." I t  ~v i l l  not be presumed that the 
county will make an illegal lery-nor that  taxpayer intended to pay tax 
illegally le~-ied. I t  is manifest that  the taxpayer directed the applica- 
tion of payment. But if not, the record fails to discloqe how the county 
made application. The law ~ ~ i t h  respect to application of payment on 
debts is clearly established. 

The debtor, at the time of making payment, has a right to direct its 
application. I f  debtor fails to apply payment, creditor mag make 
application a t  ally time before wi t .  But  if neither debtor nor creditor 
applies payment, it will be applied to unsecured or most precariously 
secured deht, or according to intrinsic justice or the equity of the case. 
Lee r .  X n n l y ,  154 S. C., 244, 70 S. E . ,  385; S t o n e  Co. v. Rich, 160 
N. C., 161, 75 S .  E., 1077; F r e n c h  7 % .  X i c h n r d s o n ,  167 N. C., 41, 83 
S. E., 31; S n p p l y  C'o. r .  P l u m b i n g  Co., 105 S. C., 629, 143 S. E., 248; 
niaoli 1 . .  O\horric, 204 N. C., 480, 16s S. E., 653; Rnh-PT r.  S h n r p e ,  
205 S. C.. 106, 170 S. E., 657. 

These principles are based upon the existence of a valid debt. 
The judgment of the court b c l o ~  on defendant's appeal is 
,lffirmed. 

SEAWELL, J., took no part in the consideration or decision of this case. 

STATE Y. JI. W. EPPS. 

(Filed 15 June. 193%) 

1. Intoxicviting Liquor § Dc-Evidence held sufficient for jury on charges 
of illegal possession for sale and transporting intoxicating liquor. 

Eridence tending to show that dcfcndant wns apprehended while driv- 
ing a car o~vned by him, that lie fled the sceue with his companion in the 
car when it bogged d o n n  in the  mud, and  t h a t  thrcc and :I  half gallolls of 
untaxed liquor was found in the car, is held sufficient to be submitted to 
the jury on the charge of illegal possession of intoxicating liquor for the 
purpose of sale and on the charge of u~ilnwfnlly transr~orting intoxicoating 
liquor, as charged in the bill of intlictment. 

2. Criminal Law § Slc- 
When a defenclant is charged i n  two counts in the bill of indictment 

with separate offenses of the same grade, and the jury returns a ~erdic t  of 
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guilty as to  both counts. c r ro r  i n  t he  t r ia l  of one co1111t i s  harmless ancl 
does not  enti t le clefentlnnt to  n new t r ia l  when such t r r o r  does not affect 
t he  verdict on the  other connt. 

3. Intoxicating Liquor # 1& 
An instrnction to t he  effect t h a t  defendant would be guilty of illegal 

possession and  transportation,  wl ie t l~er  lie was  driving o r  not, if lie were 
present in liis car ,  aiding and  abett ing h is  c o m p a n i ~ ~ n ,  and  had in his 
coustri~c~tivc~ l)osscssion a1id ~ n r d c r  h is  wmtrol t l ~ c  ii~tosic,:lti~i:: liqlior. i s  
without error.  since n c t ~ ~ n l  physical possession is  not ncJccss:lrg for  convir- 
tion. 

4. Criniinal Law 3 34b- 
Tlie fac t  t h a t  defendant flctl the  ccclie v hen his c:ir containing intosi-  

cating liquor w:ah stol)petl by officers i s  n caompetcnt c i r r ~ ~ m s t a n c e  to  be 
considered by tlie jury. 

5. Intoxicating Liquor # OR- 

An mtl ic t~nent  c l~a rg ing  tlefrndnnt with ~ in lnwfu l  no-esion of intoxi- 
cating liquor fo r  the  prurpow of sale,  contrary to the  form of t he  s ta tu te  in 
such casca made :mtl proTicled is  sufficient, the  provi.ion\ of S. C. Code, 
3379, not ha \  ing beoil rclmaled by c11. 49, Public 1,xn s of 1!9:37. 

6. Intoxicating Liquor 5 4e- 

The  "A. R. C. .\ct." cli. 49. Pttblic Law\  of 1937, t1oc.s ]lot r e ~ e a l  the  
T l ~ r l i ~ i g t o n  Act. S. C'. ('otle, 3411, s i~ i cc  t l l ~  tn-o ac ts  are not in conflict. and  
the la ter  ac t  relwnls only prior laws illconsistent t l ie r r~vi th .  nncl there- 
f o r ~  only pro7 i<io~i< of the  Tlirlinpton * k t  in conflict \\it11 the  la ter  ac t  
a r e  rcpcaled. 

7. Slatutcs # 10- 

I ic l~enls  11g implication a r e  not favor td ,  a n d  n la ter  : ~ c t  n i l1  not repe:ll 
I furrncr :rct 11111ehs the  t\vo a r e  irreconcilal~le and  rc1w:rl 1 ) ~  i n l ~ ~ l i c a t i o l ~  

I> i i e c ~ s ~ : ~ r ~ ,  n i ~ d  :I gellorn1 rcpe,tlil~g c1:lnsr in t he  h t e r  ; ~ c t  repenling 
prior :acts in col~flict t l irrenit l i ,  s t re~igthcnz  the  application of this rule. 

8. Intoxicating Liquor a 7 b P r o v i s i o n s  of Turlington Act in r~gnrd  to 
transportation not inron5istent with A. I3. C. Act  are in effect. 

'rhc t r ;~ l rs l~or ln t ion  of i n t o s i c n t i ~ ~ g  liqnor for  the  ~ n r p o s o  of sale o ther  
tll:ln to :all L \ I c i ~ l ~ o l i ~  13ever:lgc C ~ n t r o l  I:oartl, and  tht' tr;rrisl~ortation of 
in tos ica t i i~g licl~ior 1r:rvilg tlic c;lp or seal on the  cont ;~incrs  opened or 
l)rol;en, artL not  llcrlnittctl I I ~  c11. 49, Pnblic 1,nn.s of l!I:iT. and  therefore 
tlw provisions of tlrc, Tl~rlingti l l i  .let ill rvgarcl to  tr;111s1wrtntion in snch 
c::lscs a r e  still in effcct. 

9. Intoxicating Liquor 5 Da- 

l'rovisos wl1ic.11 coi~s t i tn te  cxcty)tions withdrawing nil a c t  from the  toll- 

tlc1nl1:ltiun of the  st;rtlire constitute tlefcnws nlicl need not 1~ iirpatiretl in 
tlie indictment, nll i lc provisos w l ~ i c h  atlll :r q11alific:rtioii w i t l~on t  wl~ieli  
t he  ac t  i s  not ~ : o n r l ~ ~ n ~ ~ l c t l  11y the  stntlitc rel;rte to  cswilt ial  t~ lcmrnta  of 
t11c OEC'IIRC n - l~ i c l~  innst I)c set  out in t l ~ c  ilitlictmcnt. 
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11. Intoxicating Liquor § De-Instruction need not charge as to legal trans- 
portation whcn there is no evidence that transportation was legal. 

When defendant relies esclusirely upon an alibi, and does not contend 
or offer evidence that the intoxicating liquor found being transported in 
his car, he being present, mas legal or was being transported legally, the 
court need not charge upon the exceptions relating to the legal transporta- 
tion of liquor, the exceptions being matters of defense, and the instruc- 
tion on the count of transportation being without error, error, if any, on 
the charge of illegal possession in failing to fnlly explain the effect to  be 
given C. S., 3359, does not entitle defendant to n new trial. 

12. Criminal Laws § 81c- 
Defendant may not complain that the court failed to instruct the jury 

in regard to "prinio f oc i?  evidence." the term involved in the case, since 
mch failure, if error, is  in tlefcndant's filror, the charge not 1)eing ill 
violation of C. S., 564. 

13. Intoxicating Liquor § 1- 
Under the second section of the 21st Amendment to the Federal Con- 

stitution, any state can prohibit the transportation or importation of 
intoxicating liquors into its territory. 

SEAWELL, J., took no part in the consideration or decision of this case. 

APPEAL by defendant f r o m  i l r m s f r o n g ,  J., and  a jury, a t  November 
Term, 1937, of SCOTIASD. 10 error .  

T h e  defendant was indicted on the following bill of indictment:  

"State of N o r t h  Carolina-Scotland County.  
Superior  Court ,  August  Term. -1.D. 1937. 

"The jurors f o r  the S ta te  upon their  oath present t h a t  31. TT'. Epps ,  
la te  of the  County of Scotland, on the Pth day  of ,\pril, i n  the  year  of 
our  Lord one thousand nine hundred and t h i r t y - s e ~ e n ,  with force and  
arms, a t  and i n  the county aforesaid. 

" F i r s t  C o u n t .  And the jurors fo r  the  S ta te  upon their  oaths do fur ther  
present tha t  11. TT'. Epps ,  la te  of the aforc,aid county, on the  said date, 
with force and arnir,  a t  and i n  i d  county aforesaid, did n.il!fully and 
unlawfully h a ~ e  in liis posvqaion f o r  the purpose of sale a quant i ty  of 
spirituous, vinous, ferniented, mal t  liquors and intoxicating bitters, 
contrary to  the  f o r m  of the s tatute  i n  such cases made and provided. and 
against the peace and  digni ty of the State .  

" S c c o ~ d  C 'ouu f .  Ant1 thc jurors f o r  the S ta te  upon their  oaths do 
fur ther  present tha t  31. TIT. Epps ,  la te  of the afore mid county, on said 
date. with force and  arms, a t  and  i n  the county afc resaid, did S rill fully 
and unlawflllly t ransport  a quant i ty  of spirituous vinous, fermented, 
malt  l iquors and  intoxicating bitter.. contrary to  the  f o r m  of the s tatute  
i n  such cases made and provided, and against the peace and dignity of 
the State. Pruet te ,  Solicitor." 
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The defendant pleaded not guilty. 
Lamar Smith, witness for the State, testified, in pa r t :  "On the night 

of 8 or 9 April of this year, I saw the defendant If. TT'. Epps. I did 
not know him personally at the time. I I n s  then a deputy sheriff of 
Scotland County, and Mr. Todd and I had parked out on the road that 
goes up  to Mrs. Coopcr's placc. As we waited there, we saw this car 
come up a little rag-  out of the f i~ ld .  I t  got about as f l r  as from here to 
the back of the courthouse from where the road comcs into the public 
road, and we cut off our lights, and pulled up pretty (close to him, and 
he stopped, and n.e did too. 1 jumped out of the automobile, and started 
toward his ca r ;  and he put it in reverse, and started backing; and I ran 
LIP bwide the automobile, and sbinecl my flnshlight on him. There werc 
just two men in the car. Epps  was operating it, and there was just one 
man with him. They kept backing t1on.n the road pretty fast, and I was 
running along beside the car, and X r .  Todd mas conling with his car. 
I t  had been raining;  the ground was fresh plowed; and hc kind of lost 
control of the car, backed up in the field, and bogged down. H e  jumped 
out of the car., and they ran. The car belonged to Epps, and, after the 
mcn ran. we found seven lialf-gallons of bootleg n-hiskeg in tlie automo- 
bile. The next morning I saw the defendant back of the courthouse 
about eight-thirty o'clock, and he was arwsted about ten minutes after 
that." 

F. 11. Todd, a.110 was also a deputy slwriff and with Lamar Smith, 
corroboratccl him. The defendant did not take tlie stand in his own 
behalf, but screral witnesses were introduced by him to establish an 
alibi. 

The county of Scotland has not voted under the ('A. 13. C. Act." 
The jury "upon their oath say that  the said M. TI*. Epps  is guilty 

thereof in manner and form as charged in the indictment." The defend- 
ant was sentenced: "Shall be confined in the comnlon jail of Scotland 
County for a period of eleven months, to be assigned to work upon the 
roads of Kor th  Carolina as p r o d c d  by law. I t  is further adjudged 
by the court that  the defendant's automobile shall be confiscated and sold 
by the following order (setting same forth)." 

The defendant made several exceptions and assignmc,nts of error and 
appenled to the Supreme Court. The material ones and necessary facts 
will be set forth in the opinion. 

-1 f t o rney -Genera l  Sealre11 a n d  d s s i s f a n t  A t f o r n e y s - G m e r n l  ,lIc~l~ulltzn 
urtd lT1illis for the S f a f e .  

J e n n i n g s  G .  K i n g  for  d e f e n d a n t .  

CLARKSOS, J. At  the close of the State's evidence and a t  the close of 
all the evidence, the defendant in the court 11elow made ruotions for judg- 
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iiient as in case of nonsuit. S. C. Code, 1935 (Michie), section 4643. 
The court below refused these niotions and in this we can see no error. 

The evidence. as before set forth, was plenary to be submitted to the 
jury on the bill of indictment containing two counts. The defendant 
was convicted on both counts. 

"In S. v. Toole, 106 N. C., 736, it is said : 'There having been a 
general verdict of guilty on tn-o counts, for offenses punishable alike, i t  
is immaterial to consider, as to the other count, whether there was error 
committed or not, unless it was such error as might or could effect the 
verdict of guilty on the second count. . . . 1fvit is a general verdict 
of guilty npon an indictment containing several counts, charging of- 
fenses of the same grade, and punishable alike, the verdict upon any one, 
if valid, supports the judgment, and it is inmiaterial that the verdict as 
to the other counts is not good, either by reason of defective counts, or 
by the adnlission of incompetent evidence, or giving objectionable in- 
structions as to such other counts, provided the errors complained of do 
not affect the ral id verdict rendered on this count.' S. r .  J - e t o f o ~ ,  207 
K. C., 323 (328). T h e r e  a verdict refers to only one of several counts 
in an  indictment, it amounts to an  acquittal upon counts not referred to. 
S. c. I Iampfon,  a n t e ,  283 (284)." 8. c. Con7 Co., 210 N. C., 742 (749). 

The defendant excepted and assigned error (which ca~inot be sus- 
tained) to the following portion of the charge of the court belov:  "If 
the defendant was there in this car-if the car belonged to him or if it u 

didn't belong to him-if lie v a s  there aiding and abetting and counseling 
and advising Goins or any other person in tlie po*iession and trans- 
portation of this liquor, whether he was drir ing or not, he would be just 
as guilty as the person who was driving; that  iq, he n-ouldn't actually 
have to have the liquor on his person, if he had it in his constructive 
possession or in his car or under his control, he would be guilty, and it 
would make no difference whether he v a s  driving the car or not." 

I11 S. v. Dacexpori, 156 S. C., 596 (61.1)) is the follo~ving : ('A person 
aids and abets when he has 'that kind of connection with the coniniission 
of a crime which, a t  common law, rendered the person guilty as a prin- 
cipal in the second degree. I t  consisted in being present at the time and 
place, and in doing some act to render aid to the actual perpetrator of 
the crime, though without taking a direct share in its commission.' 
Black's Dict., p. 56, citing Blackstone, 34. -111 abettor is one n-ho gires 
'aid and comfort,' or who either commands, advises, instigates, or encour- 
ages another to commit a crime-a. person x-ho, by being present, by 
words or conduct, assists or incites another to commit the criminal act 
(Clack's Dict., p. 6 )  ; or one 'who so f a r  participates in the comnlission 
of the offense as to be present for tlie p i spose  of assisting, if necessary; 
and in such case he is liable as a principal.' 1 NcLain Cr. Law, sec. 
199." S. u. Jarrell, 141 N .  C., 725; S. c. Cloninger, 149 S. C., 572; 
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8. C.  I'owe71, 168 N. C., 135 ; ,'.'. I . .  H - l o ~ f ,  1SG S. C., 552 (584-5) : S. I.. 
R n l d w i n ,  193 S.  C.. 5GG; 8. 1 , .  R i f f c r ,  197 N. C.,  113  ( 1 1 5 ) ;  8. 1 % .  

Lintr'erc\on, 20s x. C., 771 (7S5-6) ;  R. I * .  C'(rccy, 212 S. C., 3 5 2  ( 3 5 4 ) ;  
S. v. Rn!j ,  212 S .  C'., 725 (731). 

I n  S. 2.. -lIe!jcrs, 190 K. ('., 939 ( 2 4 3 ) ,  T-nrscr., .I., says : "If the  liquor 
was witliiii tlie power of the defendant, i n  such :r scnbc that  he could and 
did conirnand it:: use, the posicwion n a s  aq complete v i t l  i n  the lnenuing 
of the  s tatute  as if his  po~session had  been actual.  T h e  l)ossession rimy, 
within this statute, be either actual  o r  constrnctirc." S. 1'.  S o r r i s .  206 
5. ('.. 1 9 1  (197) .  

T h e  rriclencc was t o  the  vffcct t h a t  "tlic car  hclonpctl to  Rpps, and,  
c l f f r r  f h c  M C n  mrn, we fonnd s e w n  llalf-ga11011~ of b o o t l ~ g  xh iskey  ill the 
automobile." 

111 AS'. 1 ' .  I)ic.X,cr\on, 180 N. ('., :$27 (331) .  i t  is s a i d :  "The fact tha t  
inmedia tc ly  a f te r  tlic diceover. of a crime, the person charged v i t h  it. 
coriinii~.~ion fled, is admit ted a i  a circumstance to he c~oiiiitlerecl I)? thc 

jury. S. c. S n f ,  5 1  1. C., 114." 
T h e  Alttonmey-Gcneral (now a member of this Cour t ) ,  i n  hi3 ah l t  and 

\wll  1 w ( p r t d  hr irf ,  i a y s :  "C'onnsel f o r  tlefendant lla, raised for  tlw 
first t ime the  q u c ~ t i o n  of ~111ctller o r  not the bill of ind i r t~ i ien t  i n  tll i i  
casc cl i~rgc. ;  the  defendant wit11 a n  offcnse. T h e  f i r ~ t  count of that  bill 
p r o v i d ~ q  i n  suhstancc tha t  the tlefciidant did  rillfu full^ 111~1 l u n l a ~ ~ f u l l y  
have i n  his  p o w s i o n  f o r  the  plirpose of sale' a quant i ty  of iiitosicatilig 
liquors. Tlie secontl count charge< t h a t  he did '~vi l l fnl ly  and  un lanfu l ly  
t ransport  R q ~ i a n t i t y '  of intoxicating liquors." I I e  t l i m  gocs 011 (citing 
statutes and  authori t ies)  and  contc~nds t h a t  both cornit.; a r e  good under  
the l a n  now i n  csisterlce ill tlii.; State .  In this I r e  tllillli he is c o r l ~ ~ t .  

Firpi  C O I I H ~ .  D i d  defendant "willfnlly and  u l i l a~vfu  l y  have i n  his 
posseqsion f o r  the  purpose of sale i] quant i ty  of spiritnoub, vinous. fer-  
mented, mal t  l iquors and intoxicating bitters, con t ra ry  to the  f o r m  of the 
s tatute  i n  such cases made  and  provided," ctc. Vntler tlic evidence n-e 
think so, and the  ju ry  so found.  

N. C. Code, 1035 (Mich ie ) ,  hection 3370, i n  part ,  is as follows: " I t  is 
u n l a v f u l  f o r  a n y  person. firm, association or corporation, by x h a t e ~ e r  
lianlc called, to  21axe or keep i n  p(m~cssion, f o r  the p n r p o v  of sale, ally 
s p i r i t u o n ~ ,  r inons  or  mal t  liqnors, and  proof of a n y  one ~f the  follon ing  
facts  d ta l l  constitute pri~ittr I C  e\ idence of the r iolat ion of t h i i  w a t ~ o n  : 
( 1 )  T h c  po~se&on of a 1iccn.e fro111 the gorer1iment of th. LTnite(1 State> 
t o  sell o r  mnnufac turc  intoxicating l iquor\ ;  or ( 2 )  the  1,oiw.sioii of Illore 
tlian one g:rllon of spirituous liquors a t  one time, nl ic ther  i n  one or  
111orC place.,'? etc. 

Ti1 S. 1 % .  Il'ctfc, d l 0  I-. C'., 168 ( l e g ) ,  Sf(tc 11, C. J. ,  fo r  ihe Cour t  s a i d :  
"1-nder C. S., 3379. ~ l i i c l i  is not i n  conflict v i t h  the N e w  H a i ~ o v e r  
Count7 _llcoholic 13e~ernge  Coiitrul Alct ,  ch. 118, Publ ic  ],an-s 19313, ant1 
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therefore not repealed thereby (8.  r. Lrcny ley ,  209 S. C.. ITS), the 
pos~essioii of more than a gallon of spirituous liquor is p r l t u n  fucrr  
evidence of its possc~sion for the 1)urpo.e of sale. A'. 1 % .  I i c t r n ~ ~ i o t i d ,  1SS 
S. C., 602, 125 S. E., 402; 8. c. Blt~il, 17'7 S. C., 551, 0S S. E., 281. 
Hence, the evidence n a s  sufficient to carry the case to the jury and to 
x-arrant a conviction. S. 2'. E l l i s ,  rcnfe,  166." S.  1 % .  . l t X i n s o n ,  210 
S. C., 661; S, v. L i b b y ,  c in fe ,  662, is similar to the p rewl t  case. C. S., 
3379, is applicable to all the counties in the State. S'. 1 % .  L u n y l c y ,  s u p r a .  

Thc S e c o n d  C o u n f :  Did defendant "willfully and unlawfully trans- 
port a quantity of spirituous, ~ i n o u s ,  fermented, malt liquors and intoxi- 
cating bitters, contrary to the form of the statute in such cases nlnde and 
provided," etc. ? Under the evidence, we think so, and the jury so found. 

K. C. Code, s u p r a ,  section 3411 ( a )  : 1. "The word 'liquor' or the 
phrase 'intoxicating liquor' shall be construed to include alcohol, brandy, 
whiskey, . . . by whatever name called, containing one-half of one 
1)er centunl or more of alcohol by volume, which are fit for use for bevcr- 
age purposes," etc. 

Section 3411 (b )  : " S o  person sliall manufacture, sell, barter, trans- 
port, import, export, deliver, furnish, purchase, or possess any intoxi- 
cating liquor except as authorized in this article; a i d  all the ~rovisionk 
of this article shall be liberally construed to the end that the use of 
intoxicating liquor as beverage may be prevented," etc. 

Section 3411 (j) : "The possession of liquor by any person not legally 
under this article to possess liquor shall be p r i n ~ a  ftreie evi- 

dence that  such liquor is kept for the purpose of being sold, bartered, 
exchanged, given away, furnished, or otherwise disposed of in violation 
of the ~rovis ions  of this article. But  it shall not be unlau-ful to uossess 
liquor in one's private dwelling ~vhi le  the same is occupied ant1 used by 
him as his dl!-elling only, provided such liquor is for the personal con- 
sumption of the owner thereof, and his family residing in such dwelling. 
and of his b o n a  fide guests nllen entertained by him therein." 

The above sections are taken from the '(Turlington Act," Public Laws 
1923, ch. 1. I n  the L a n y l e y  c a w ,  s u p r u ,  it was held that  ch. 493. Public 
Laws 1035, known as the '(Pasquotank Liquor Act" did not repeal 
see. 3379, supra .  Section 25 of the act says: ('A11 laws and parts of 
laws inconsistent v i t h  the provisions of this act are hereby repealed." 
Ch. 49, Public L a w  1037, known as the "A. B. C. Act," sec. 27, says: 
"That chapter, four hundred eighteen ( S e w  Hanover Act)  and four 
hundred slid ninety-three be and the same are hereby repealed. except 
as referred to in this act, and all other laws and clauses of laws in 
conflict herewith to the extent of such conflict are hereby repealed." 

I t  v a s  urged in the L u n g l e y  case ,  s u p r a ,  that the Pasquotank Liquor 
-1ct purported to be exclusive and to take care of all situations arising 
in the countics under the act. C o n n o r ,  J., for the Court, held othern-ise, 
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saying tha t  the  law constituted a n  ~x tcns io i l  and,  to soire extent,  modifi- 
cation of the esistint.  l a v .  but tha t  i t  did not effect a r e w a l  of tha t  law 

u 

and was State-n-ide i n  its application. 
I n  ch. 49, Publ ic  L a v s  of 1937, i t  is to  he noted t h a t  there is no clause 

ipecifirally repealing the  Tnr l ing ton  .let or a n y  other I rovisions of the  
law relat ing to  intosicat ing liquor. Of course, the stntilte does contain 
the usual general repealing clansc. I Io~vever ,  i t  has  heen held tha t  such 
a c lanw does not operate to  repeal a n  esiqting act nnlcss the  t ~ o  acts a r e  
uttrlrly irreconcilable. R C I P : I ~ ~  of statutes hy implication arc  not favored, 
and, to  n o r k  a repeal, the implication must  lw neccsiary. S. 7.. PerXirls,  
141  S .  C., f 9 ' i ;  Blrnc-h 7.. C O I I I T C . ,  159 S. C., 335;  S. 1%.  F o s f r r ,  185 
X. C., 674;  ~ ~ r r ~ n ? ~ z o n c l  1 % .  ( ' h t r r l o f f c .  205 S. C., 469. 

111 S. l 3 .  F o s f c r ,  s ~ ~ p r r r ,  a t  1). 677, i t  is n r i t t e n  : " I t  ii ne l l  said, 25 
R. C. L., 11. 912, 'The comnlon formula i n  a repealing clause tha t  "all 
acts and par t s  of acts i n  conflict I~crewi th  a re  hereby repealed" inlplici 
wr. i t rongly tha t  other acts 011 the Pame subject a r c  not  repealed.' I n  
l31:lck on In te rpre ta t ion  of L ~ T V S ,  579, 1). 351, it  is s a i d :  'Repeals by 
implication a r c  not farored.  s ta tute  will not bc construed as  repeal- 
ing  pr ior  acts on thc same su11,ject ( i n  the  absence of express words to  
tha t  effect) unless there i q  a11 irreconcilable repugnancy hetween them, 
or imlcss the new lan- is er ident lv intended to suve lwde  all  nr ior  acts 
on the mat te r  i n  hand  ant1 to  conlprise i n  itself the soje and  eon~plc te  
system of lcgislntion on tliat subject.' " 

Chapte r  49, F ~ b l i c  L a w  1937 (A.  B. C. Act ) ,  section 14, is as  fol- 
l o w :  " I t  shall not he u n l a v f n l  f o r  a n y  pcl,.on to  t ransport  a quant i ty  
of alcoholic beverages not i n  escess of one gallon f r o m  a county i n  S o r t h  
Carol ina corning under  the prorisions of this act  to  o r  through another  
connty i n  N o r t h  Carol ina not c o n ~ i n g  under  the  provisions of this act  : 
Prorsidctl, st7 id nlcoholic bercraqrs  n r r  no t  b i ~ i n q  f r n n s p o r f ~ r l  f o r  f h c  p1~r- 
~ O W S  of sulc, and  p r o d c d  fur ther  tha t  the cap  or seal c n  the  container 
o r  containers of said alcoholic beverages ha9 not been opened or  broken. 
Noth ing  contained i n  this act sliall be construed to prc.rent the t rans-  
portation through a n y  county not coming under  the  prsriqions of this  
act,  of alcoholic beverages i n  actual  courqe of delivery to  a n y  Lllcol~ol ic  
Beverage Control  Board  eqtablished i n  a n y  county coming under  the  pro-  
visions of this act." TTe th ink  the A. B. C. Alc t  and  the  acts i n  reference 
to  n i n e  and becr repeal the  Turl ington Act where there is a conflict. 

T t  is urged on bchalf of thc  defendant  tliat both of the counts con- 
tained i n  tllc bill of indictment a re  d e f c c t i ~  e, f o r  the rc~ison tha t  they 
fai l  to  negat i re  the conditions under  which intoxicating- liquors m a y  be 
posessed f o r  the purpose of sale and m a y  1x3 transported. 

111 9. 1 % .  S o r m n n ,  1 3  N .  C., 222 (22G), tlie rule  is stated as follows: 
"TVc find i n  the  acts of our  Legislature tv-o kinds of provisos-the one 
i n  tlie n a t w c  of a n  exception, nl l ich withdraws the case provided for  
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from the operation of the act, the other adding a qualification, whereby 
a case is brought within that  operation. Where the proviso is of the 
first kind i t  is not necessary in an  indictment, or other charge founded 
upon the act, to negative the proviso; but if the case is within the pro- 
viso it is left to the defendant to show that  fact by way of defense. But 
in a proviso of the latter description the indictment must bring the case 
within the proviso." 8. a. Blackley,  138 S. C., 620; S. o. Connor,  143 
N. C.. 700; S. v. I l i cks ,  143 S. C., 659; S. c. Hicks ,  179 N.  C., 733; 
S. r .  Johnson,  138 S. C., 591; S. o. IIege, 194 S. C., 526; S. a. Lefler ,  
202 N. C., 700. 

This problem has arisen in connection with our statutes relative to 
intoxicating liquors. I n  S. z.. Tl'aznscotf, 169 N .  C., 379, a motion in 
arrest was made on the grounds that  the bill of indictment charging the 
defendant with the sale of intoxicating liquors failed to allege that he 
was "other than a druggist." The Court held that  this mas a matter 
of defense. This was based upon S. v. Xoore ,  166 N.  C., 284, where 
the Court discussed the rule a t  length. And in S. a. Hicks ,  supra (179 
S. C., 733), it  was held that  an indictment for selling whiskey is suffi- 
cient ('n-ithout negativing the conditions under which it may be lawfully 
sold.'' 

S o  error was committed in connection with the charge of the court 
helow as to transporting illegal liquor. The court stated that, "If the 
State has satisfied you from the evidence and beyond a reasonable doubt 
that the defendant did possess and transport intoxicating liquors on this 
night in question, and you so find beyond a reasonable doubt, it  would 
be your duty to return a 1-erdict of guilty as charged in the bill; but, 
if the State has failed to so satisfy you, it would be your duty to return 
a verdict of not guilty." This portion of the charge is correct. The 
jury understood what defendant was indicted for and the language of 
their verdict is clear: "Upon their oath say that  the said I f .  W. Epps  
is guilty thereof in  manner and form as charged in the indictment." 
There is no evidence in the record to show that  the whiskey found in the 
defendant's car was legal or was being transported legally. This was a 
matter for the defense. As no error was committed relative to this phase 
of the case, the defendant is not entitled to a new trial, even if it  be 
found that  the trial court erred in not explaining the effect to be given 
C. S., 3379. I t  is to be remembered that  the verdict in this case was 
general and on both counts. S. v. Robbins, 123 N. C., 730; S. v. Ellis, 
200 S. C., 7 7 ;  S. v. Anderson,  208 N.  C., 771. I t  is to be noted in this 
connection that  the defendant relied entirely upon an  alibi, and made no 
effort to establish that  he came within any of the exceptions in the stat- 
utes before mentioned. The indictment is not fatally defective and 
defendant's motion for arrest of judgment is without merit. 8. 2;. Ef i rd ,  
1SG S. C., 432; S. v. Cal le t f ,  211 S. C., 563. 
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Tlic dcfcntlnnt ill his brief say. : to the eliarg(' contained i n  the 
bill of possc.sing intosic:iting liquorq for  the p11rpos.e of d c .  I very 
f rank ly  say  to  the court t h a t  1 a m  not entlre1,v qati>ficd i n  1 1 1 ~  on n l t~int l  
tha t  this  c o ~ l n t  iq fa ta l ly  d r f e c t i ~ e .  T h e  - \ r t  of I D 3 7  swin-  to coiitcw~- 
platcc tliat no person ~ l i a l l  sell, o r  kcel) f o r  .ale, a n y  intosicat ing liquors, 
c,xet>pt t l i o ~ e  perso~is  expreqsly a ~ ~ t l i o r i z c d  i n  the act. C'crtainly this  was 
tlie intcnt  of tlic n1cn1l)ers of tllr Grnera l  A i s e m h l ~ .  I f  tha t  hc the  
c o r r w t  construction. tllen it  nlay be t h i ~ t  this count is ~ ~ l f f i c i ~ n t ,  and t h a t  
it  is a mat te r  f o r  tllc defendant  to .Ilo~v, by 7r a -  of defense, tha t  l i t  n a s  
one of t h a t  claw autliorizetl by lxxr to  llnvc intoxicant.  i n  lii i  posscqsion 
f o r  tlie purpose of sale. This  was tlie rul ing of the  court uncler previous 
statutes which excepted druggist. a1111 dnl,v l i ccnwl  nicdiml d ~ > p o 4 t o r i +  
f r o n ~  thc  oprrat ion of the  law." T h e  defendant '< d o n l ~ t  is well fotulrlcd. 

111 8. I - .  Ellis, 210 N. C., 1 G G  ( 1 6 s ) )  it  iq n r i t t e n  . ",I p r u u c ~  f ( ~ (  I (  

c l ~ o n i n g  carries the issue to  t11c ju ry  zriltl i i  wfficitmt to  n a r r a n t .  but 
does not  compel, a conriction. S. 1 % .  R~iur l l ,  ~ 2 1 ~ 1  (164 S. C., 4S2) ; 
8. 1 % .  Rtrrrcff, slrprcc (13s  F. C., 630) ; &'pccc< 1 . .  l?crilX,. I Q S  S. C., 524. 
125 S. E., 398. I t  is only n h e n  the prirnn f uc i e  c a w  of tlie s ta tute  is 
ad~nin icu la ted  by rircmnstnnces \\hie11 point nnerrillply to the defend- 
ant's gui l t ,  and  perforce rcquirc lii i  con-r iction. if l)r.licred, t h a t  a 
peremptory inqtruction is pern~icsiblc. 3 TTipli~orc 1011 Exidencc~, scv. 
2495. It was on this  t l ~ r o r y  t h a t  the  imtruct ions ~ v e i ~  11ph~1d in AT. 1' .  

Ltrncrle?y, 209 N. C., 178, and R. 1 % .  I j o s r .  200 X. C., 34:') 156 8. E., 916.'' 
T h e  defendant  co~npla ins  tliat the court 11clon iliould linre cliargcd 

the l a w  i n  rcferencc to  primcc f t r c i c  e ~ i d e n c r .  I f  error ,  the tlefentlant 
cannot complain, as  i t  was i n  his favor .  111c rour t  l)el?n- (lid not riolatc. 
C. S., 564. 

T h e  second v e t i o n  of the  2 l i t  , \nimdrnent  to  tlie ( 'onstitution of t h e  
r n i t e t l  States  i q  as  follov-s: "Tlicl trzinsportstion or importat ion into 
a n y  qtate, terr i tory,  o r  poisesiion of the  United States  f o r  delivery or  uqe 
thercin of intoxicating liquors. i n  T iolation of the  Ian 3 thereof, is hereby 
prohibited." r n d r r  this  scction, a n y  statrl can  prollibit the t ransporta-  
tion or importat ion of intoxicating liquors into i t<  ter l i tory.  

T h e  c a v  was ~ v c l l  argued by deftm1ant'- attorn~y-\v11o l ~ a t l  a n  able 
brief-lle 11 as pcr$uaqire but not c o n ~ i n c i n g .  

I n  the judgment we find n o  prejlldicial or re~erqibl l .  error .  
No error .  

S F A I ~ ~ J , L .  J., took no p a r t  i n  the c o n d e r a t i o n  or  ( l c~ i \ io i l  of this  case. 
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STATE v. WILLIAJI (BILL) PATSE asn J O H S  WASHISGTOS ( W A S H )  
TCRSER. 

( Filed 16 Jmle, 1938. ) 

1. Criminal Law 5 2Oa- 
In crin~inal cases every circumstance that is calculated to throw any 

light upon the supposed crime is permissible. 

2. Criminal Lam § 3 4 b  
Flight is competent evidence to be considered by the jury in connection 

with other circnmstances in passing upon the question of guilt. 

3. Homicide 5 21- 
Flight is not evidence of, and nlay not be admitted to prore premedita- 

tation and deliberation. 

4. Criminal Law 5 48b- 
When evidence is competent for any purpose, it  would be error to 

escludc it. 

3. Hon~ic idr  g 20: Criminal Law 5 34b-Under facts of this case evidence 
of flight held competent to  show motive and malice. 

Ucfenclants, charged with murder, admitted shooting deceased, but 
pleatled not guilty. The evidencc tended to show that defendants were 
fug i t i~es  from jl~rtice and that deceased was an officer of the law and 
was killccl in n shooting encounter with defendants after he had pursued 
them for n annlbcr of miles in an automobile in attempting to arrest them, 
and that the circnmstnnces were such that defendants knew deceased was 
an officer and was attempting to arrest them. There was also evidence 
of statenicntb made by clcfendants to the effect that they would never be 
captured  live and nould shoot any officer attempting to arrest them. 
The State, for tlie purpose of showing flight, offered in evidence alleged 
cvnfecsionr made by defelidants, ench admitted only against the defendant 
ma1;ing it ,  and direct testimony as  to escapes from arrest made by defend- 
mlts following the homicide in question, including a shooting encounter 
with another officer. Defendants objected thereto on the ground that 
flight is not evidence of premet1it:ltion and deliberation, and that defend- 
ants had admitted the shooting. I Ic ld :  The cridence of flight was compe- 
tent to chon- the state of mind of defendants a t  the time of the homicide 
npon tlie question of motive and malice, and also upon the question of 
identity, the idcntity of defe11d:tnts not having been definitely established 
nntil tlcfendants made the alleged confessions objected to. 

6. Cviminal Law 5 2 0 G  
Objection to cridence on the ground that it  tended to establish guilt of 

offri1rc.s sepnrate and distinct from the crime charged is nntennble when 
the evidcnce of such other offenses tends to shom defendants' state of 
n~intl a t  the time of the con~mission of the crime charged. 

7. Homicide §§ 20, 21-Evidence of threats  against class to which de- 
ceased belonged is compettwt to  shom malice, premeditation and 
deliberation. 

Eviilcncc of threats made by defendants in a prosecution for honlicide 
is competent to show premeditation and deliberation and previous express 
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malice, and n-hile such threats must be directed tow:lrd deceased with 
sufficient definiteness to connect them with the crime charged. n7hen de- 
fendants are  fugitives from justice, eviderlce of malice against all officers 
and threats to kill any officer attenlpting to arrest them and to die rather 
than be taken into custody, is competent in a prosecution of defendants 
for murder of an officer attempting to arrest them. 

8. Same- 
The fact that  tlie first alleged threat was made by defendants some 

three or four years prior to the homicide does not rentlcr ~ r i d e n c e  of such 
threat incompetent nlien it  appears tliat the threat \vas repeated up to 
the very time of the homicide, since tlie remoteneqs of the threat goes to 
its weight and not its competency. 

9. Homicide § 17-Evidence of articles found in defcndaints' car held com- 
petent to show plan and desigm. 

Eridence of articles taken from defendnnts' car after the homicide, 
including pistols, guns, sliells, bullets. tools. etc., is competent to show a 
design and plan, a i d  the fact that the articled weie found several months 
after the date of the crime does not render tlie eridence incompetent, the 
rtvnoteness in time affecting only its probative force. 

10. Homicide § 11-Self-defense is not available to one killing officer to 
prevent lawful arrest. 

The evidence disclosed that  defel~dniits were fag it ire,^ from justice and 
sliot and ltilled an officer nttc3xnpting to arrest them, that dcfcndnnts 
refused to stop their car altliough comn~anded to do so and although 
pursued by the officer in a police car with tlie siren opal,  and tliat defend- 
ants knew deceased was an officer and was atteinptii~g to arrest them. 
Hcld:  Deceased was acting in the line of his duty in attempting to arrest 
defendants, and defendants' resisting arrest was unl:~vfnl, C .  S., 26'11 
(6") ( a ) ,  (151) ( e )  ( g ) ,  and tlie plea of self-defense s not availahlc to 
defendants. 

11. Homicide § 3- 
Murder in the first degree is the unlawful killing of a human being 

with malice a ~ i d  with premeditation and deliberation. C. S., 4200. 

12. Homicide 3 16- 
The intentional killing of a liunian being with a deadly weapon implies 

malice, and, if nothing else appears, constitutes murder in the second 
degree. 

13. Homicide 25-Evidence held sulficient to be submitted to the jury on 
question of guilt of murder in the first degree. 

Evidence that  defendants had ebcaped from the State'b Prison :und Tvere 
fugitives from justice, tliat they had expreh5 malice against all officers 
of the law and had threatened to kill any officer attempting to arrest them 
and to resist arrest even to the death, and that they shot and killed an 
otficer of the law a s  he was attempting to arrest then!, that  defendmits 
knew deceased was an officer and that defendants were unlawfnlly rcsiit- 
irig arrest, tliat after tlie homicide defendants repc:itetlly escaped arrest 
and were involved in a shooting encounter with another officer in avoitling 
arrest and had made elaborate plans for flight and eiwpe, 18 hcld suffi- 
cient to be submitted to the jury a s  to each defendant 1111 the question of 
guilt of murder in the first degree. 
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14. Criminal Law § 81c- 
Alleged error must be prejudicial in order to entitle defendmlts to a 

new trial. 
SEAWELL, J., tooli no part in the consideration or decision of this case. 

APPEAL by defendants from A l l e y ,  J., at J anua ry  Term, 1938, of 
BUNCOMBE. 

Criminal indictment charging defendants with the murder of George 
Penn. 

Verdict: Guilty of murder in the first degree. 
Judgment : Death by asphyxiation. 

At torney -Genera l  Senwel l  nnd A s s i s t n n f  d f f o r n e y s - G e n e r a l  J l c M n l l ( ~ n  
a n d  bt'illis for f h e  S t a t e .  

J .  W a l t e r  f l aynes ,  J o n e s ,  W a r d  B Jones ,  and  TT'. D. S i l e r  f o r  dc- 
f enclanfs.  

WIKBORXE, J. The record on this appeal covers three hundred forty- 
two pages and contains six hundred and eighty-eight exceptions. Some 
of the exceptions have been abandoned; the others have been grouped in 
fifty-two assignments of error. Some of them are formal;  others, mani- 
festly untenable, require no further elaboration on well settled principles 
of law relating thereto. The remainder may be fairly treated in a few 
groups. 

The defendants each pleaded "So t  guilty." 
On the trial below the State introduced eridcnce tending to show this 

narrat ive:  George Penn, a State H i g h r a y  patrolman, mas killed in the 
late afternoon of Sunday, 2 2  August, 1937, on the farm and near the 
barn of Van Pat ton  on T e b b  Creek in Buncombe County, a t  the end of 
a nine or more miles automobile chase of defendants. fugitives from 

2 u 

justice as felons under sentence for robbery. Thc chase began a t  a truck 
and bus weighing station, sponsored by the r. S. Bureau of Public Roads 
and conducted by the State H i g h v q  Commission as a unit in a State- 
wide road life survey. The station v a s  located on U. S. Highway S o .  
70, about midway Getween the junction of that  highway Tiith b. S. 
Highway S o .  $4, which leads to Chimney Rock, and the bridge entrance 
into the-village of Sagles Bleachery opposite the municipal golf course, 
east of Asherille. All automotive vehicles were being stopped for infor- 
mation. By means of distinctire signs the traffic each way was warned 
to slow up, stop and '(Obey Patrolman." At the place there were a 
State Highway truck and a State Highway patrol car, distinctively 
marked, four employees of State Highway Commission, and three State 
Highway patrolmen. including George Penn-dressed in regulation 
patrol uniforms. 
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Two men, later ascertained to be the defendants, approached the 
station from the west, hut, being n-ithout driver's license and in a stolen 
blue Ford sedan automobile, turned in the line of traffic a t  diqtanee 
from the station variously described as fifteen feet to two hundred yardq, 
and drove away a t  a rapid rate of speed in the direction from which 
they came. Patrolman Penn  called out "Halt," three times. Defentl- 
ants did not stop. Perm set out in pursuit in the patrol car. The 
chase was over the bridge, into and through the Sayles Bleachery village, 
up  the hill, over the railroad bridge, down to and out the old Fairr icw- 
Biltmore road to L-. S. Highway S o .  74, thence along the highway about 
six miles toward Chimney Rock, and thence on the We1)h Creek dir t  
road three miles to Van Patton's barn. The Ford and the patrol car 
were seen traveling a t  a very high rate of speed. and were heard a t  
sereral points along the route. The  patrol car with s i r m  blowing was 
close behind thc Ford at ex cry point they m x e  seen from bridge entrance 
to the Blcaehery to the barllyard of Van Patton. I n  t h ~  beginning the 
two m m  were riding the front seat of the Ford. But  near the top of 
the hill before reaching the railroad bridge one of them was sccn 
c rouchd  down be twen  the front and back seats. As tl c cars came to  
U. S. IEighvay No. 74, the man in the rear seat of the Fo ld  was 4looting 
a t  the patrol car. Five or six shots were heard. 

As the cars approached T a n  Patton's place, the Ford turned off the 
main road into the private roadway that  leads to and ended a t  Patton's 
barn and garage buildicg. I t  was drireu up to the corner of the barn 
and to the very edge of a field of arerage growth corn which surrounded 
the barn. The  patrol car stopped fifty yards alvay. Patton testified 
that  he didn't see the officer get out of the patrol car, h t  he saw him 
after he was on the ground. H e  was dressed in officer's uniform. "Just 
after I saw him on the ground, I heard a shot. That  was the patrol 
¶hot. I think he was the first man shot. The others opened on him 
then . . . and kept it u p  until I saw him fall. . . . The shots 
came from right at the barn as near as I could tell. . . . I could not 
tell how many shots I heard from the barn. They shot so fast. Half 
a dozen or something more. . . . H e  (officer) was standing behind 
his car when he fell. . . ." Then after one of the men had walked 
down to where the officer lay on the ground, they turned the Ford around 
and, in attempting to go out by the patrol car, stuck in a ditch. They 
then w e d  the patrol car to get out. Then they left carrying the officer's 
pistol with them. The legs of the officer were in the ditch and showed 
sign of being run  over by the car. I t  the barn four empty 12-gauge 
shotgun shells and two rifle cartridge shells and clip were found. The 
clip and cartridge shells were found near a post a t  the upper side of the 
barn, a t  which there were tracks "where men stood" and a "mark on a 
plank that  sticks out by the post tha t  looked as if he had laid his gun 
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down. Looked as if he used i t  for a rest. That  was in direct line with 
. . . the officer's body. . . ." 

There were bullet holes in the front, the ~vindshieltl and the top of the 
patrol car. The men made their escape, but the blue Ford was located 
that night. There nere  fresh bullet holes in the trunk on the rear, and 
a shotgun was in the back seat. Finger prints vere  taken. Then the 
hunt began, resulting in the arrest of the defeildants at Sanford, S o r t h  
Carolina, on 3 January,  1938. Later defendants, separately, confessed 
the shooting. 

The State, over defendants' objection and for purpose of showing 
flight, offered testimony of alleged confessions of the defendants and 
direct testimony as to escapes of the defendants from arrest by officers 
folloving the homicide in question up to the time of their arrest. Sheriff 
Brown testified that  Turner admitted that  in December, 1937, he and one 
Bolen Bird engaged in a shooting encounter with State Highway patrol- 
nlen in Kew Hanover County. Patrolman Sloan was permitted to de- 
scribe the occurrence, a four-mile running chase, in which Turner shot 
a t  the officers with a high-powered rifle and pistol, and made his escape. 
The pistol and rifle were offered in evidence. Other testimony was 
offered by witnesses to show that  on sereral occasions following the kill- 
ing of Penn, Payne and Turner evaded arrest. Sheriff Brown testified 
that Turner stated that he had a boat near Southport for use in case he 
ran into a "dead end." Fur ther  statements of Turner and Payne and of 
other witnesses were admitted to the effect that  Turner and Payne spent 
some time a t  a tourist camp a t  Myrtle Beach, South Carolina. with one 
Smith, who had escaped with them from State's Prison, but that they 
left there when Smith shot an  officer. The court admitted the eridence 
solely for the purpose of showing flight and then only against defendant 
who made the confession. The jury Tvas so instructed. 

I n  criminal cases every circunlstance that is calculated to th ro~v  any 
light upon the supposed crime is permissible. S.  c. Case,  93 S. C'., 546; 
S. I ! .  I l i c ke r son ,  189 S. C., 327, 127 S. E., 256; 8. T .  L a w r e n c e ,  196 
S. C., 562, 146 S. E., 395. 

Flight is competent evidence to be considered by the jury in connection 
with other circumstances in passing upon the question of guilt. 5'. c. 
M n l o n c c ,  154 N. C., 200, 69 S.  E . ,  786; 8. 1 % .  f l a i r s f o n ,  182 X. C., 851, 
109 S. E., 45 ;  8. v .  S f e i v a r f ,  189 N. C., 340, 1 2 i  S. E., 260; S.  z'. S f e e l e ,  
190 S. C., 506, 130 S. E., 308; h'. I - .  d d a m s ,  191 S. C., 526, 132 S. E., 
251; S. I - .  Xull, 196 N. C., 351, 145 S. E., 677; S. c. B e a l ,  199 N .  C., 
278, 154 S. E., 604; 8. I - .  L a ~ r r e n c e ,  suprn;  8. 1 % .  Il'ute, 161 S. C., 280, 
76 S. E., 715. 

111 8. r .  T a f e ,  supra, it  is s tated:  "But such flight or concealment of 
the accused, xhi le  it raised no presumption of law as to guilt, is compe- 
tent to be considered by the jury in connection with other circum- 
stan~(>s." 
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I n  S.  c. S tee l e ,  s u p r a ,  I'ctrser, J . ,  said : "Subsequent actions, including 
flight, . . . are competent on the question of guilt." 

Flight is not evidence of and may not be admitted to prove premedi- 
tation and deliberatiou. S. z.. Fos t e r ,  130 3. C., 666, 42 S. E., 284; 8. v. 
I l 'afe,  s u p r a ;  6'. 2.. ~l 'es i t t lore l t rnd ,  181 S. C., 500, 107 S .  E., 438; 8. 1;. 

Collziis, IS9 S. C., 15, 126 8. E., 98;  ,C. c. S te t car t ,  su l l ra;  bf. v. S tee l e ,  
s ~ r p r a ;  S. .c. Grcrhn i )~ ,  194 X. C., 459, 140 S. l3., 26; S. r;. Lewis, 209 
S. C., 191, 183 8. E., 357. 

Conseqnently, the defendants contend that having i7onfesscd to the 
shooting of the tleceased, the door is closed to the State to introduce 
evidelice of flight. The record discloses, liowrver, that the identity of 
the defendants was riot definitely known until after their arrest in 
January,  193S, a i d  then only through the alleged confessions. The 
only independent testimony u a s  that of the witiiess Van Patton, who 
from the ~r i tness  stand identified Turner as one of those a t  his barn a t  
the time of the shooting. I t  is appropriatcl to r c m e m b ~ ~ r  that  on being 
arraigned the defendants pleaded not guilty. 

'(The circumscribed admission of the defeutlnnts chould not be invoked 
as a means of excluding eritlence material to the State's proof of the 
essential elenlents of the crime cllargetl in thc indictment." S. 1 % .  Gal -  
l o ~ r  n y ,  188 1. C., 416, 12-1 s. E., 715. 

The present case is distinguishable from the factual situation in S. 1 % .  

F o a f c r ,  130 N .  C., 666, 41 S. E., 2%. 
1)efendants conteud that  the evidence of flight was prejudicial in that  

i t  tentled to show other offemea i~gainst  tlie criminal 1,iw. I f  the eri- 
dence mere coni~~etent  for any purpose, it  nould be error to exclude it. 
S. c. C;o,f, 1 1 7  K. C., 75.5, 23 S. E.. 333; S. 1 % .  G r a h n m ,  s n p r u ;  S. c. 
Gal lozrvy ,  supra .  

I n  5'. 1 .  X i l l c r ,  189 K. C., 695, 128 S. E., I, the Court said:  "It is 
uildoubtedly the general rule of law with some exceptions that  evidence 
of a dist inctl j  suhetantive offense is inadmissible to prove another and 
indeywdent crime, tlie t n o  being wholly disconnected and in no way 
related to each other." Citing authorities. Then, continuing-"But to 
this there is the rxwption, as xv1~11 eetabliihed as the rule itself, that  
proof of the commission of other like offenses is compeient to show the 
quo  cinimo, intent, design, guilty knowledge, or sc ienter  where such 
requirements are so connected I\-ith the oiTenses charged as to throw 
light npon the question." To like effect a r e :  S ,  c. S i n t o n s ,  178 S. C., 
670. 100 S. E.. 239; 6. c. i?'fnncill, 178 x. C'., 683, 100 S. E., 241; S.  v. 
Crntrse, 182 N.  C., 835, 108 S. E., 911; S .  c. D a i l ,  191 N.  C., 231, 131 
S. E., 573; 8. 1.. H n r d y ,  209 N.  C., 83, 182 S. E., 831 8. v. Ray, 209 
K. C.. 772, 194 S. E.. 836; S. c. B n t f s ,  210 N.  C., 659, 188 S. E., 99;  
S. c. F'lowers, d l 1  S. C., 721, 192 S. E., 110; S. v. S 'moak ,  a n f e ,  79, 
195 S. E., 72. 
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We think the evidence of the occurrences in which the defendants made 
their escapes singular from the State Prison and subsequent evasions of 
arrest are competent as tending to show the state of mind of the defend- 
ants a t  the time of the killing of George Penn, a t  the end of a run- 
ning gun battle in an  attempt to escape arrest by him. I n  their confes- 
sion the defendants separately admit that  they knew that  an  officer was 
pursuing them and that they heard the siren on his automobile. 

The State, also over objection by defendants, offered testimony tending 
to show threats:  (1)  I n  1933 or 1934, while in prison, the defendant 
Turner stated on different occasions "that he did not hare  any use for 
any officers a t  all, . . . if he ever got out and got behind a .45 that  i t  
would then be on." (2)  About ten clays prior to the homicide defendant 
Turner, with Payne standing near by, stated that  '(he wanted a driver's 
license so he would be protected in case he got stopped. H e  said he was 
not going to stop and if anybody ever tried to set him in again he mould 
kill them, or any damn law either." ( 3 )  On Sunday next before 22 
August, 1937, Turner, after stating that  "his wife had him set in one 
time, had him took back," expressed desire to torture her with mosqui- 
toes and then to beat her to death, and, on being asked if he would like 
to die that  way, he said he "wouldn't mind it if he could take a couple 
of those s. o. b.'s with him." 

Evidence of threats are admissible and may be offered as tending to 
show premeditation and deliberation, and previous express malice, which 
are necessary to convict of murder in the first degree. S. c. Tafe ,  szipra; 
S .  c. Slzouse, 166 N .  C., 306, 81 S. E., 333; S .  c. Graham, supra; S. c. 
Xiller, supra; S. c. W i s h o n ,  198 N. C., 762, 153 S. E., 395; S .  v. C'asey, 
201 S. C., 185, 159 S. E., 337. 

"General threats to kill not shown to have any reference to deceased 
are not admissible in evidence, but a threat to kill or injure someone not 
definitely designated are admissible in evidence where other facts ad- 
duced give individuation to it." S .  v. Shozise, supra. 

"Threats made by a person against one of a class are admissible on a 
prosecution for committing a crime against another one of the same 
class." 8 R. C. L., 187; S. 1%. Ellis, 101 N. C., 765, 7 S. E., 704; S. 1.. 
I i un t ,  128 S. C., 584, 38 S. E. ,  473; S. c. Burton, 172 N .  C., 939, 90 
S. E., 561; S. v. Baity, 180 N. C., 722, 105 S. E., 200; S .  v. Xiller, 197 
IT. C., 445, 149 8. E., 590; S. v. C'asey, supra. 

The fact that  the first alleged threat was made three or four  years 
prior to the homicide does not make such evidence incompetent as a 
matter of l a r .  As the judge told the jury, the remoteness goes only to 
the n-eight of the evidence and not to its competency. 8 R. C. L., 187; 
S.  v. Xerricli., 172 N. C., 870, 90 S. E., 257. 

I n  S.  C. Johnson, 176 N .  C., 722, 97 S. E., 14, Brown, J., said: "We 
might hesitate to admit evidence of threats, made two years before the 



'726 I N  T H E  S U P R E M E  COURT. [213 

homicide, if they stood alone, although threats made twelve nlonths prior 
were admitted in S. 2. .  Ilou~~rd, S2 S. C'., 624. witliout erideacc of con- 
tinuing threats. I n  this case there is cridence of conlinuing and re- 
peated threats up  to six m o n t h  before the liomicitle . . .." cited in 
S. 1 % .  l l ' i shon,   slip^(^, wherein the Court sail1 : "Evidenc.e of the threat 
first made i.: competent a t  least in corroboration." A'. 2%. ,lfcD/r,@c, 107 
N. (I., 6?5, 1 2  S. E:., 83. 

I11 the case in hand there is evidence tending to slion threats on the 
very day the hornicide took place-shoninp the state of mind of the 
defendants wit11 respect to being returned to prison-a fixed deterniina- 
tion to resist even unto death. 

Testimony was introduccd, ~vitllout objection, tendin; to show that  
both P a p e  and Turner liad made statements to the cffect that they 
had rather die than go hack to prison; that a few days prior to 22 
,Iugust, 1937, a t  a tourist carnp near Ashcville, Payne :aid to Turner :  
"You are going to keep on and get ui  caught messing around with these 
women." to which Turner renlied that "lie didn't give much of a damn " 
becaustl he was not going back to Caledonia (prison) anyvay  because i t  
was a 'liring hell' ";  and that  on the nlorning of 22 A i ~ g u s t ,  1037, the 
witness Estelle hlillcr told defendantr "that they had better auit  rneqoirln 
around here, . . . that they vould get us in trouble and get in 
trouble, too, and Bill said that  was right, that he had tried to get Jack  
(Turilc>r) to quit messing arouncl heye so much and Jack said he didn't 
care, that  he u-odd never bc took hack a l iw  nolio~i,  to wherc Iic 
came from-he hated to kill anybody but 1w \\-odd before he would he 
took back; he would rather die as to go back." 

The State also offered in  evidence each article taken from the auto- 
mobile in which the defendants wt.1.e riding a t  the time of their arrest 
on 3 January ,  1938, in Sanford, North ( 'arolina, inc,luding pistol<, 
automatic shotgun, pistol holstcr, many pistol l d l c t s ,  shotgun .:hells, 
loaded with buckshot, crowbar, sledge harnmc~rs. bolt cutter, breast drill, 
brace and bit, CIATI- hammers, screwdrirers. wrellclieq, steel chisel. cold 
chisel, steel punch, fileq, hack saw, cushion, green and pink blankets, 
quilts, odd gloves. flashlight and personal effects of the defendants. 
Objections thereto corer nearly two hundred csceptionc. Counsel for  
defendants complain that  these articles xwre introduccd item by iteni 
and diqplayed on tables in the presence of the jury to the great prejudice 
of defendants. I11 the case of S. z.. Fog le innn ,  204 S. C., 101, 168 S. E., 
536,  speaking to the subject, dt lnnls ,  J.. said : "Tlie exce1)tions are ~vitli- 
out merit. Eridence of this character is admissible on thl: principle that  
i t  tends to shon. a design and plan. The existence of such design or plan 
may be proved circumstantially as well as by direct uttwance. . . . 
I f  the gun, the shells and the several implements in thc prisoners' car 
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had been discovered immediately after the homicide, eridence of the fact 
~vould unquestionably have been competent." I n  the present case the 
remoteness from the date of the crime does not impair the competency 
of the evidence, the probative force of which was a matter for the con- 
sideration of the jury. 

Defendants insist that  the court erred in that  part  of the charge in 
which defendants' plea of self-defense was submitted to the jury. Under 
the evidence presented on this appeal, it  is clear that  the plea is not well 
taken and the court could very properly have refused to submit it to 
the jury. 

"When a man puts himself in a state of resistance, and openly defies 
the officers of the lam, he is not allowed to take advantage of his own 
mropg, if his life is thereby endangered, and to set up  the excuse of self- 
defense." S. v. Garrett, 60 N. C., 148 ;  S. v. Homer,  139 S.  C., 603, 
52 S. E., 63;  8. v. Durhum, 141 N .  C., 741, 53 S. E., 720; S. v. McClure, 
166 K. C., 321, 81  S. E., 458; 8. v. illiller, supra. 

I n  S. e. Homer,  suprn, the Court said:  "He (defendant) admits the 
homicide with a deadly weapon, thereby taking upon himself the burden 
of showing that  he was acting in self-defense. The deceased was acting 
strictly in the line of his duty in endeavoring to make the arrest and 
the prisoner was, upon his own showing, avoiding if not resisting 
arrest. The principle governing the case is thus stated in S. v. Garrett, 
. . . quoted as above . . . The application of this principle to 
prisoner's testimony sustains his Honor in saying to the jury that he 
was guilty of manslaughter a t  the least. . . . The prisoner knew 
that  deceased was a deputy sheriff and that  he had a warrant  for his 
arrest. I t  was his duty to submit to arrest, and in resisting it, with a 
gun in his hand, i t  is not open to him to say that  he acted in self-defense. 
Conceding that, as he was going away from the officer, refusing to 
submit to arrest, the officer was not justified in  shooting him to make 
the arrest, does not affect his right to kill. I f  there was a necessity to 
shoot the deceased to save his life, i t  was the result of his unlawful act 
in resisting the mandate of the law. The position of the prisoner is 
similar in this respect to one who brings on or provokes a difficulty, and 
in the progress of i t  kills. I t  is not se defendo because he brought on the 
necessity. . . . The power and right of the officer in making arrests 
. . . is not the test of the prisoner's guilt. I t  may be tha t  the pris- 
oner was right in saying that  both acted hastily, but he was in the wrong 
in refusing to submit to arrest, and the law fixes the responsibility for 
the homicide upon him. I f  the killing is of malice, it  is murder;  if 
premeditated, it  is murder in the first degree-in no aspect is it  in self- 
defense." 
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To the same effect is S. v. Durh t rm,  supra.  I t  is there sa id :  "In this 
State \ve have a statute (Law- 1180, ch. 51) ~vhich  macts  that  'anv 
person who n-illfully and unla~vfully resists. delays or obstructs a public 
officer in discharging or attempting to disc11;irge a duty of his office shall 
be guilty of a misdemeanor.' (C. S., 437s.) At the time he killed the 
deceased the defendant ~ v a s  engaged in an unlan.fu1 act, not only ~ m z l u ~ n  
i n  se (being in armed resistance to the procesq of the State) ,  but an  act 
directlv connected with and x-hich finallv resulted in  the death of the 
officer; for it i i  plain that  had the defendant himself not resisted the 
law but submitted to arrest, there r o u l d  have been no homicide by 
anyone." 

I n  S. 1 % .  A1fcCl~tre ,  srrpm, the Court sa id :  "The assault upon the de- 
ccaqed (officer) v a s  not an offense against the indiriclual, but one against 
the public, for this reaqon the authorities generally support the position 
that  it iq the right of peace officer to arrest, without warrant, one v h o  
assaults him . . . and the officer did not lose the r trht in this case " 
because the prisoner had walked off. according to the evidence of one 
witness, thir ty or forty feet, and to that  of another fifty to seventy-fire 
yards." 

I n  the present case i t  is clear that  Patrolman George Penn,  the de- 
ceased, was acting in the line and dischargc of his d u t j  and within his 
rights as an  officer in attempting to arrest thr  defendants. H e  had the 
right to arrest without a lvarrant. But  be that as it niaj ,  the defendants 
were in open defiance of the la\\-. They admit. in their confession, that  
they knew the deceased was an  officer; that  they heard the siren on his 
automobile; that  they turned in line of traffic i n  the face of the warning 
to drive slow, stop, and "Obey Patrolman";  that  one of the defendants 
shot a t  deceased in the chase; that  they were riding in a stolen automo- 
bile, and had no license to operate it. C. S., 2621 (151), (c ) ,  (g ) .  
,&o, lheir refusal to obey the f iren and stop, C. S., 2621 (62))  ( a ) ,  con- 
stituted a contiiluing offense in defiance of the law. T le evidence also 
shows thein to be escaped felons and that, iu escaping f iom prison. they 
forcibly took and carried away the quperintendent ancl other persons, 
which in law is a felony. On the facts presented on this record, the 
plea of self-defense is not open to them. 

I t  is pertinent to note that  "any citizen of S o r t h  Carolina shall have 
authority to apprehend any convict who may escape before the espira- 
tion of his tern1 of imprisonment, vhether he be guil t j  of a felony or 
misdemeanor, and retain him in custody and deliver him to the director 
of Ivisons." Public L a m  1933, ch. 172, see. 21;  C. S., 77.18 (q ) .  

Murder in the first degree is the unlawful killing of h ~ l n ~ a n  being with 
nlalice and with premeditation and deliberation. C. S., 4200; S. c. 
Thomlrs ,  118 S. C., 1113, 2 1  S. E. ,  535; S.  v. Bel lson,  153 5. C., 795, 
111 S. E., 869; S. 2.. S f e d e ,  supra. 
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The intentional killing of a human being with a deadly weapon 
implies malice and, if nothing else appears, constitutes murder in the 
second degree. S .  c. Terrell, 212 S. C., 145, 193 S. E., 161;  S.  v. 
Robinson, nnfe,  2'73, 195 S .  E., 824; S.  z.. .JIosley, ante, 304. 195 S. E., 
830. 

"The additional elements of premeditation and deliberation, necessary 
to constitute murder in the first degree, are not presumed from a killing 
with a deadly weapon. They must be established beyond a reasonable 
doubt, and found by the jury, before a rerdict of murder in the first 
degree can be rendered against the prisoner.77 S .  v. ,lliller, supra. 

"Premeditation means 'thought beforehand' for some length of time, 
however short." 5. c. McClurp, supra; S .  v. Benson, supra; S .  c. Stcele, 
supra. 

"Deliberation means that the act is done in cool state of blood. I t  
does not mean brooding over it or reflecting upon it for a meek, a day or 
an  hour, or any other appreciable length of time, but it means an inten- 
tion to kill, executed by the defendant in a cop1 state of blood, in further- 
ance of a fixed design to gratify a feeling of revenge, or to acconlplish 
some unlawful purpose, and not under the influence of a violent passion, 
suddenly aroused by some lawful or just cause or legal provocation." 
S .  v. Benson, supra; S.  c. Steele, supra. 

Tested by these well settled principles, the evidence presented on the 
case in hand is sufficient to be submitted to the jury, and to sustain the 
verdict. I n  addition to evidence of threats against officers, of a declared 
purpose to resist arrest a t  the risk of their own lives, of their prepara- 
tion, of their ruthless conduct, of their defiance of law, and other evi- 
dence bearing on the question, the defendant Payne, on being asked after  
his arrest why he shot Officer Penn, said:  "He had i t  coming to him, he 
was a damned fool." 

We hare  carefully examined all other exceptions and find no reversible 
error. E r e n  if there be technical error in some of the rulings and in 
thc course of the trial, this alone would not work a new trial. "We are 
conrinced, from a searching scrutiny of all that  transpired on the hear- 
ing, to which exceptions have been taken, that substantial justice has 
been done." 

I n  the judgment below we filid 
S o  error. 

SEATVELL, J., took no part in the consideration or decision of this case. 
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1. Execu to r s  a n d  Admin i s tmto r s  9 8: Descent  a n d  Dis t l ibut ion  # I-Land 
descends  t o  he i r s  pend ing  execut ion  of power  of sa lc  by exccutor.  

T h e  will directed tlie executor to sell tlie residue of the  realty. :rnd 
divide tlie procecds of sale into three  rqn :~ l  pa r t s  to  Iw litltl f o r  tlie benefit 
of, mlrl paid to enc.11 of estvntor 's  t l ircr  ~ l r i l d ren  or l ~ c i r s  of the  clrildren. 
H c l d :  I'cnding the  rs twl t ion  of tlic 1lo\vt5r of sale by tlrc e s c c ~ ~ t o r ,  o r  t he  
:rtlniinistrator wit11 tlrv will nn~icsc.d, tlic land clcsc.cnd(d to  tlic heirs. 

2. Execu to r s  a n d  Admin i s t r a to r s  a 9- 

An admini,ctr:~tor wi th  t he  will nlincsetl ha.: al l  t he  rights :111(1 poncrs ,  
:rnd iu subject to the snrnt, tlntics. :I\ if lie lrntl I m ~ n  1li1111cd t~\;ecutor ill 
tlic will. S .  C. Code. 4170. 

3. Execu to r s  a n d  d d n l i n i s t m t o r s  # 1 3 f :  Ihxsccbnt a n d  1)istr ibntion # 13- 
3Iortgagc.s executed  by h e i r  pcnd ing  c.xrcution of powcr  of salt. by 
executor  he ld  equi table  l icns  ; ~ g n i n s t  heir 's  s h a r e  of  proceeds  of sale. 

The will ill qnestiori tlircctcd the  e sec l~ to r  to scll tlrc resitlnr of t he  
renlty. divide thcx 1)roccccIs of sale in to  t l ~ r c ~ c  parts.  n118.l clirc'ctcd tlint ollc 
par t  lw gireli and  Ilcqnc;~tlictl to testator'::  sol^. T l ~ e  sou esecl~tc t l  several  
Inortgngcs on a l l  t l ~ c  rc,sitlnnrg lands of t110 c5st:lte. :1nc1 niorc. tllnn n y w r  
a f t r r  t he  esecnt io~i  of t he  las t  mortgage, scvcr ;~l  jndgmcnls n-ere tloc.lrctt~1 
:gainst  the  son. The administrator wit11 the will : ~ ~ m e : ~ e t l  sold tliv rcsitlu- 
nry  real  c~statc,  : I I I ~  the  assignee of tlira first tloc~kc~1c~l jntlruic,nl c.l;linrc,il 
priori ty in the  proccwls of sale bc~lo11giu~ i t1  i l l ( ,  W I I .  11, l f 7 :  ' P l ~ t ,  lt111(1 (I(' 
seentlc~l to the  heirs lx~n(Ii11g 1 1 1 ~  t,xt~.11titb11 o f  1 1 1 1 ,  ] I , ,  \ t 3 r  ~ ! f  v~ l c ,  I I ~  f 1 1 t ~  
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administrator with the will annesed, and the mortgage liens attached to 
the son's interest therein, and upon sale, the mortgages constituted an 
eqliitable lien against the son's share in the proceeds, and the mortgages 
hare priority over the later docketed jnclgments, the order of priority 
being determined by the date of regibtratioii of the mortgages. 

4. Appeal and Error § 40a- 
I t  will be presumed on appeal. nothiiig else appeariug, that the court 

folilltl facts supporting its jnclgnient. 

A h ~ ~ . . i ~  by A. J. Pol la rd  f r o m  I'nrX,cr, J., a t  M a y  C i r i l  Term,  1037, 
of D~RIIAII .  -1ffimled. 

J. B. Y a r r e n  died testate i11 D u r h a m  County i n  1913, and  i n  his will 
he  appointed J. B. Mason and  Wal te r  W a r r e n  as  his  executors. A11 of 
the  legacies and  devise. made by  <J. 13. W a r r e n  i n  the first twelve itcms 
of his ni l1  h a r e  been carried out and completed. 

I t e m  1 3  of the will is as  fol10~1-s : ",U1 the remainder  and  residue of 
m y  estate consisting of real  estate, fa rming  implements, f a r m  products, 
horses, cows, and  other property of wliaterer na ture  or kind, not herein 
specifically disposed of, I direct,  authorize and ful ly  empower m y  esecu- 
tors to sell, deliver and coar-ey, to  tlie best adrantage,  a t  eitlier public 
o r  pr ivate  sale, fo r  cash or on credit,  and as tllcy m a y  find aclrantageous 
sales tliereof, and convert the  same into money, and  unt i l  such sales a r e  
made, I authorize and  empower m y  executors to rent  the real estate and  
collect the rents tlierefor, and  out of the 11rocceds of sue11 sales and out 
of a n y  money tha t  I m a y  h a r e  on 1 1 a d  or i n  bank a t  m y  death, I direct 
111y esecutors to p a y   IN^ funera l  espenseq, the costs and  charges of ad- 
minis trat ion,  all  of m y  just debts and tlie pecuniary legacies i n  this will 
given m t l  bequeathed, and the net balance to divide into three equal 
parts,  one of these parts,  o r  one-third of the said net  balance, I direct m y  
executors to  pay  to m y  soil, T a l t e r ,  and  I give and bequeath the  samr  to 
llinl. A h o t h e r  of the  parts,  or one-third of said net  balance, I direct m y  
esecutors to  denosit i n  the  Citizens Sa t io i la l  B a n k  of D u r h a m ,  on fouls 
per cent interest certificates, if the said bank sliall then be paying so 
great  a rate  of interest on deposits; if not, then I direct i ts  iarestment  i n  
bonds of the tTnited States. o r  the S ta te  of X o r t h  Carolina. or i n  good - 
ant1 solvent county or municipal  bonds, or other securities authorized 
by the United States  Goreriiment to  be accepted as  security fo r  the  
circulatioil of nat ional  hanks, to be inrested i n  such of tlie above securi- 
ties tha t  can be purchased a t  p a r  and bear the highest rate  of interest, 
and the net income received f r o m  such investment of the said one-third 
part ,  I direct m y  executors to p a y  to m y  daughter  Jennie  Redmond 
dur ing  ller n a t u r a l  life and  a t  her  death, to  deliver tlie securities i n  
which said one-third sliall be i n v e ~ t e d ,  to the  survivor o r  surr ivors  of m y  
children. share ant1 share alike, a i d  to  the issue of such as m a y  be dead 
lea r ing  issue, such issue to represent the deceased parent.  T h e  other 
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part, or one-third of ,.aid net balance. I direct my exec  tors to deposit in 
the Fidelity Bank of Durham. on four pev ~ ~ n t  interest certificate?. if 
tlie said bank shall then he paying so great a rate of interest on deposit...: 
if not, then I direct its inr-r.tmcnt in the same c l a~ .  of securities as 
herein in this item dircctrtl for the in rc s tn i~n t  of the share given for the 
use of my  daughter <Jennie Redinond, and the net income received from 
such inre~tnient  of the said one-third part ,  I direct my  executors to pay 
to my daughter Becsie T. Far th ing durinq her natural  life, and a t  her 
death to dclirer the securities in which said one-thirtl shall be invrsted, 
to such of her children as shall then be li\.ing, if t he j  be of age, if not 
of a<?, then to the guardian of those u n d ( ~  age, cmbr,tcing the child or 
chiltlren of any deceased child or children, to n hon1 I ;ire and bequeath 
the said principal." 

Lifter  the probate of the r i l l ,  the cxccutors n a m d  therein, J. E. 
3lason and TTalter TfTarren, qualified as executors and acted as such 
until Korember, 1931, when they resigned and C. V. Jones was duly 
appointed. qualified and since that  date haq been acting as administrator 
c. f. n., d. b. n., of the said nil1 of J .  B. Warren. 

The three beneficiaries mentioned in Ctcnl 13 of the will, to n i t :  
TTalter X7arren, Jennie Redmond and Mrs. Re& T. l'arthing, ncre  all 
the c,liildren of J. 13. Warren. F a l t e r  T a r r e n  and Nrs . Jennie Red- 
mom1 are l ir ing and are parties to this action. Mrs. Elessie T. Far th ing 
is dead. She left a will by which 711e devi,ed and bequeathed 1ir.r entire 
estate to her two children, William P. Farthing and Xrs .  Margaret 
Far th ing Crisp, both of whonl, together with their T\ ife and husband, 
respwtirely, are parties to  this action. 

the time of their resignation as executors in 1931, the said J .  B. 
l lason a i d  T i d t e r  R a r r c n  had not ~ o l d  the real estate compr i* in~  the 
residue of the J. B. K a r r e n  estate and referred to in I tem 13 thereof. 
Hoverer ,  on 15 October, 1930, Walter Kar ren ,  in l ~ i s  i~idividual ca- 
pacitv, and not as executor of the estate, horron-ed $15.750 from the 
Bank of West Durham and executed and d(3lir-ered note and clccd of trust 
to secure it. This deed of trust was registered 15 October, 1030, in 
Dur l~an l  Count- ,  nliere all the land left 1,- the late J .  B. TTarrcv is 
situated. On S Dtccmber, 1930, TValte~ F a r r e n ,  in his indi\idual 
capacity borroved $15,300 from Citizens Sat ional  Bank of Durham and 
executed and delirered his note and deed of trust to -.ecure it. This deed 
of trust n a s  regiqtercd 11 December, 1930, in Durham County. nhere  
all the land drscribetl therein is situated. 011 1 August, 1931. T a l t r r  
TTarren, in his individual capacity, h o r r o ~ e d  $3,000 from tlie Morris 
P lan  Industrial Bank of Durham, and executed and delivered hi. note 
and deed of trust to secure it. This deed v a i  registered on 4 ,iugnst. 
1931, in Durham Countg, ~ r h e r e  all the land described therein is situ- 
ated. On the same date, to ~ v i t :  1 luguq t .  1031. TTalt-r T a r r e n .  in hi, 
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individual capacity, borrowed $5.000 from Durham Industrial Bank, 
and esecuted and delivered his note and deed of trust to secure it. The 
property described in this latter deed of trust is the same as that de- 
scribed in deed of trust given to secure his debt to Morris P l an  Indus- 
trial Bank. This deed of trust was registered on 5 August, 1931. in 
Durham County, where the land described therein is situated. This is 
a second deed of trust. 

Each one of the four deeds of trust above referred to described land 
which belonged to the residuary estate of J. B. T a r r e n .  

Aifter  all of the deeds of trust were registered, and more than a year 
after the most recent deed of truct was registered, a judgnlent was 
docketed against Walter Warren, in his individual capacity, in an action 
brought against him by Gurney P. Hood, S. C. Commissioner of Banks, 
ex rel. the Merchants Bank of Durham, in the sum of $5,500. This was 
docketed on 10 October, 1932, in Durham, Durham County. This judg- 
ment was later assigned to A. J. Pollard, the appellant in this case a t  
bar. On 21  Sovember, 1932, 1 March, 1934, 8 October, 1934. and 
1 September, 1936, respectively, four other judgments were docketed in 
Durham County against Walter T a r r e n ,  in his individual capacity. 

The administrator c. f .  a., d. b. n., was ordered to sell all residuary 
property at public auction on 14 April, 1937. This was done by the 
administrator c. f .  n., d. b. n., and on 1 June,  1937, all the sales were 
confirmed by the court. 

The judgment of Parker,  J., rendered on 1 June,  1937, holding the 
deeds of trust constitute equitable assignnlents which should be paid 
from the Walter T a r r e n  one-third of the net proceeds derived from the 
sale of the land described in said deeds of trust, and that  such deeds of 
trust were entitled to priority over the judgments later docketed, to the 
extent of the proceeds derived from the sale of the land included in the 
respective deeds of trust. The administrator c, f .  a.,  (1. b. T I . ,  was 
directed by said judgments to disburse the net one-third of the proceeds 
derived from the sales belonging to the Walter Warren share in accord- 
ance with the order of priority. 

The pertinent language in all the deeds of trust is as follons: ('And 
nhereas, said parties of the first part  desire to secure and provide for 
tlic payment of said note a t  maturity, and to also provide for the prompt 
payment of interest thereon, as it matures according to the tenor of said 
note. . . . I11 order to carry out the intention expressed in the 
pr~mises ,  the said ~ a r t i e s  of the first part  have given, granted, bargained 
and sold, and do by these presents give, grant, bargain, sell, alien, assign 
and convey unto said party of the second part  and his heirs and assigns ; 
The following land, lying and being in Durham Township, in Durham 
County. in said State, and bounded and described as follows, to wi t :  
(describing same) ." 
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&\. ,J. Pollard excepted and assigned error to the judgment as signed, 
and a p p a l c d  to the Supreme Court. The necesary  facts n-ill he set 
forth i11 tlie opinion. 

T7 ic fo r  S. R r y t r n f  n n d  lTrnl. P. F a r f h i n , ~  f o r  p la in t i f f s .  
I l e d r i c k  cC. Iln71 a n d  L. P. J l c L ~ n d o n  f o r  C i t i z r n s  z T a 5 0 i m l  B a n k  ant1 

-1Iorric P11-rn I?id~rs fr i t r l  B u n k .  
n n s i l  -11. TT'afX.ins for  Durhirrn / n d ~ c a f r i a l  H a n k .  
I?. 0. E r e r c f  f f o r  I l u r r c y  II trrwtrrd,  Il 'r~rsiee in B a n l m r p f c y  of I17nlfcr 

Warren. 
, J u l i i ~ s  C. S n z i f h ,  E. C. B r y s o n ,  n n d  F o r e s f  A. Po l ln rd  f o r  rlefrntlrrt~f  

-1. J .  Po l la rd .  

C L A R K S ~ K ,  J. I s  the claim, thc subject matter of thii action, held by 
AL J. Pollard, assignee of Gurney P. Hood, Conimiss oner of Banks. 
founded upon a judgment docketed subsequent to the registration of the 
deeds of truqt lield by tlie appellec hanks, superior to the claims of the 
appellee hanks ? We think not. 

The judgment of the court below, in part, is as follo~vs : ( ( I t  is further 
ordered, consiclcred, adjudged and decreed that  the mortgages or deeds 
of trust heretofore gircn 1)y Walter K a r r e n  referred to in the petition 
filed in tliis action do not constitute liens or encumbrant:es upon any of 
the rcal cktate dcvrilwil in .aid dccds of trnst or mortgages or in or 
against any undivided interest therein, hut are merely equitable assign- 
incnts of the i n t c r e ~ t  of Walter Warren in  and to the net proceeds de- 
r i ~ d  from the sale of said real estate, and further that  none of the 
judgnwnts against T a l t e r  Warren constitute liens 01. encumbrance\ 
againit any of the real estate owned by the estate of J. B. Warren, 
whcthw described in the complaint or not." 

I n  the judgnlent rendered by the court belov, under the facts and 
circun15tances of this case, we think the right result has been reached. 
I t  may be that  the liens of the deeds of trnst attached to the land until 
sold and follo~ved the proceeds. 
1. P. Code, 1935 ( l l ich ie) ,  section 4170, in part, is as follolr-s: 

adn~inistrator with the will ailnesed has all the rights and powers, and is 
suhject to the same duties, as if he had been named executor in the vill." 

I n  I tern 13 of the ~r-111. abow set forth. it is snicl, in pa r t :  ('.U1 the 
r c m a i ~ ~ d c r  ant1 resid~ie of niy estatc consisting of real estate," etc.. is to 
he disposed of and one-third given and bequeathed to Walter Warren. 

I n  Fcrchee  1 ) .  P r o c t o r ,  10 N. C., 439 (446), RufJin, C'. J., said:  "If 
the will docs not derise the land, but creates a power to sell it, then, upon 
the execution of the poner, the purchaser is in under the will, as if his 
name had heen i n ~ c r t r d  in it as derisce. But, in the nle:mtiine, the land 
descends, and thc estate is in the heir. The power is not the estate, but 
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only an authority over it, and a legal capacity to convey it. These are 
elementary maxims. But  i t  is supposed that  the testator had disposed 
of this land by directing a sale of it absolutely, and a division of the 
proceeds, so as to turn  it out and out, as it is called, into personalty; 
and that  this defeated the descent. When sold, the estate of the heir 
mill certainly be divested; but such a prorision in the will is only the 
creation of a power; it is a disposition of the proceeds of the land, but 
not a disposition of the land itself; and that  consequently descends. 
The doctrine of conversion is purely equitable. The lam knows nothing 
of it. -1 court of equity, by considering that  as done ~vhich  ought to be 
done, deals with land ordered to be sold as if it  were sold. But  a court 
of law always looks upon land as land, and has regard only to the legal 
title, which is unaffected by any power, whether it be a naked one, or 
coupled with an  interest, or a trust until the power be executed." Speed 
c. Perry ,  167 N. C., 122 (129). 

I n  the Speed case, supra (p. 130),  i t  is writ ten:  "The rule which we 
have just mentioned is well expressed in Bemm 9. Jennings,  89  N .  C., 
451. I n  that  case, Justice Ashe,  with his usual clearness and vigor of 
style, has stated the final conclusion in this Court upon the question 
whether, when a power of sale is conferred in a mill, the land descends 
to the heirs or vests in the devisees until the power is fully executed. 
H e  remarks that, 'On this question there is, i n  the decisions of the courts 
and among the text-writers, considerable diversity of opinion. Some 
hold, with whom is Mr. Hargrave, in his note on Coke Litt., 113, that  
~ h e t h e r  the devise be to the executors to sell the land, or that the execu- 
tors shall sell, or that  the land be sold by the executors, a fee simple mill 
be vested in the executors; but in Sugden on Powers, 133, and Williams 
on Executors, 579, it is laid down that  until a sale by the executors, 
where a power of sale of land is given by the will, the land descends in 
the interim to the heirs a t  lam.' I I e  then approves what is said by 
C h i r f  Just ice  Rufin in Fercbee v. Proctor, supra" (quoted abore). 
Bnrbee v. Cannady ,  191 N .  C., 529; $Toke 1,. T r u s t  Co., 207 S. C., 604. 

This action was commenced 23 September, 1933, some 20 years after  
the death of J. B.  Warren. I t  will be noted that  J. B. Warren directed 
the executor to pay his son TTalter (Warren)  one-third of the net 
balance "I give and bequeath the same to him." Suppose the executor 
or his successor had never sold the "remainder and residue" of the real 
estate, what would become of i t ?  Who owned i t ?  ('The land descends 
i11 the interim to the heirs a t  lax-." TTe think the four deeds of trust 
before mentioned, which were duly recorded, from their language gave a 
lien on the real estate, and when sold and converted into money an 
equitable lien in their favor attached to same and the judgment pur- 
chased by the appellant Pollard was subject to the liens of said deeds 
of trust. 
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I n  X u r ~ d s  1 % .  Cassirley, 98 S. C., 555 (563), we find it ~ r r i t t e n :  "The 
in~ t rumen t  is unineaning unless the construction put upon it embraces 
the nloncys to which the assignors ~voulti become entitled when the 
conr-ersion is made by the executor." 

R. 0. Everett, Esq., was perniitted upon his application to file brief 
as attorney for Harvey Harward,  trustee of Walter T a r r e n ,  bankrupt. 
From the view Tre take of this case, the trustee in bankruptcy has no 
interc,st in this controrersg. The liens were acquired long before War-  
ren's adjlldication of bankruptcy. 13 June,  1937. 

I t  nil1 be noted that the trustees in the deeds of trust were careful 
and distinguished attorneys of long practice a t  the b a r :  R. Percy Reade, 
L. P. McLendon and TT. S. Lockhart. They took the:e deeds of trust 
to secure large sums of money, relying no doubt on the decisions of this 
and other courts as followed by the learned and able j l~dge in the court 
bclow. 

r , l l i e  court, by consent and acquiescence of all parties, has found the 
facts and entered a final jndgrnent. I t  \rill be presunled, nothing else 
appearing, that  the court has found facts which will support the judg- 
nwnt. The judgment of the l o ~ r e r  court should be sustained for the 
reason that the law, as interpreted by the courts of this s ta te  and otliers, 
is to the effect that  the deeds of trust giren by TTaltei, TTarren consti- 
tuted equitable assigliments of 1iii interest in the proceeds of the sale of 
thr  property deicribed therein, and that the judgment creditors hare  no 
lien against the land;  and further, that  the order of priority of registra- 
tion of the deed. of trust is the correct rule to follow as between the 
mortgage creditors and judgment creditors of Walter Warren. 

Upon the entire record, we think, for the reasons givcln, the judgmont 
of the court below should he 

Alffirrned. 

GENl.?IIAL JIOTORS ACCEPTAXCE CORPORATIOX v. 'T. T. EDWARDS 
A S D  MID-SOUTH MOTORS, IXC.  

(Filed 15 Jnne, 1938.) 

1. Infants a 4-Conflicting evidence as to age hcld for jury upon plea of 
defense of infancy and counterclaini sccking disafirmance of contract. 

This action was instituted for recovery of :I tmclr I I I ~  judgment for 
balance due on note givclu a s  part of the purchase price,. The truck was 
cold undcr claim :md delirerg and the proceeds credited on the note. 
Defendant pnrchaser contended he was under age at t h ~  time of the sale, 
and set u~ the defense of infancy and filed n counterclaim se~king to 
disaffirm the contract. The purchaser and his lnother and father testified 
to facts tending to ehtablish his minority, and introduced in erideuce a 
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book and Bible to corroborate them. Plaintiff offered in evidence a 
signed statement of the purchaser made in the prior purchase of another 
truck, showing the purchaser of age a t  the time of the prior sale, that the 
pnrchaser's father was present a t  the time the statement was signed and 
made no objection, and other corroborating evidence. Held: The con- 
flicting evidence was properly submitted to the jury on the issue of the 
purchaser's age a t  the time of the contract in question, and the jury's 
verdict that  the purchaser mas over 21 years of age a t  that time is upheld. 

Trial § 32- 
When a requested instruction is modified, and, a s  given, is without 

error, and another requested instruction is given in substance, an excep- 
tion to the court's failure to give the requested instructions a s  written, 
will not ,be sustained. 

Trial 8 33- 
Inaccuracies in the statement of the contentions of the parties must be 

brought to the court's attention in time to afford opportunity for correc- 
tion in order to be considered on appeal. 

Evidence § 16: Trial § 29d-Instruction i n  regard to weight t o  be 
given testimony by parties interested i n  t h e  verdict held without error. 

A charge that  plaintiff contended that  defendant and his witnesses 
were interested in the outcome of the action, that  the quality of their 
testimony was such that the jury ought not to believe it, and that the 
jury ought to take the fact of their interest into consideration in weighing 
their testimony, but that  the jury should remember the court's instruction 
a s  to the weight to be given the testimony of interested witnesses, will 
not be held for error when the court's prior instruction on the point is 
without error, the word "quality" in the statement of the contention being 
used not in the sense of natural superiority but a s  to the weight to be 
given to interested witnesses. 

Trial § 36: Appeal and E r r o r  § 4 3 -  
An instruction will be construed a s  a whole, and portions of the charge, 

even if slightly objectionable when standing alone, will not entitle appel- 
lant to a new trial if the charge as  a whole is not prejudicial. 

Trial §§ 29d, S&Contention that jury should t a k e  into consideration 
evidence of good character of witness in  passing on  credibility held 
proper. 

When plaintiff offers evidence of the good character of its witness, a 
contention that  the jury should take such evidence into consideration in 
passing upon the weight of the witness' testimony, is proper, and objection 
that the court did not instruct the jury in like manner with reference to 
the evidence of the good character of defendant's witnesses is  untenable, 
the record disclosing that  the court fully gave like contentions of de- 
fendant. 

APPEAL by  defendant  T. T. Edwards  f r o m  Armstrong, J., a n d  a jury, 
a t  December Term, 1937, of MOORE. NO error. 

T h i s  was a civil action f o r  t h e  recovery of a t ruck  and  f o r  judgment 
on  note, i n  which defendant T. T. Edwards  set u p  a defense of infancy 
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at time contract was made and a counterrlaim againrt  lain in tiff and his 
codefendant, Mid-South Slotorq, I11c. From an  adverqe verdict and 
judgment, T .  T. Ed\\ards appealed to the Supreme Ccnrt. 

Tlic jnry 1ia~'ing heen selected, sworn ancl inlpanel(d, the p leading 
x r r e  read, tlic witnesses duly s~vorn  ancl the following evidence offered 
and agreements made by and bet~veen the c o ~ ~ n w l :  

"By consent of counsel for plaintiff and defendanti, it iq agreed that  
the firqt iwue is to be ans~veretl Yei. I t  is agreed het~vcen the parties 
hereto that  the contract sued on in this action, dated 5 .\larch, 1036, n a i  
duly exccuted bp the dcfendant T. T. Edwards on the date of the execu- 
tion of said contract tlie defendant T. T. Edwards paid to tlie Nid-South 
Motors, Inc., the sum of $28'7.45 as the initial payment on the purchasc 
price of the truck sold and delivered to T. T. E~TI-arc  s on the date of 
the execution of said contract, and that  the said T. T. Edward.;, on 
5 April, 1936, paid $53.7'7; 5 May, 1036, $53.77; 5 June, 1036, $53.77; 
and on 5 July,  1036, paid the sum of $53.77, the 1a.t four payments 
aggregating the sum of $214.66, being paid to the General Motors 
,Icceptance Corporation. I t  is further agreed betn-een the partici 
hereto that the balance dne 011 said contract by the defendant, prolided 
the jury &ould find that  i t  is a valid and binding contract, is $430.16, 
with interest from 16 h'o\eniber, 1936, this balance to be credited with 
the gross sale price of the Chevrolet truck. to wit : $300.00." 

The judgment of the court below waq as follo\vs: "This cause coming 
on to bc h a r d  and being heard a t  December. 1937, Ciri l  Term of the 
Superior Court of Moore County, North Carolina, before the under- 
signell judge and a jury, snorn  and impaneled to t ry  tlie cause, upon 
the following issues : 

" '1. Did the defendant T. T. Edwards execute the conditional sales 
contract on 5 3Iarcl1, 1836, as alleged in tlie complaint 2 ,Ins. : "Teh," 
by consent. 

" '2. T a s  the defendant T. T. Xd~vards a t  said time a minor, as 
alleged in tlie defendant T. T. Etin artls' a ~ ~ s ~ e r  ? An.;. :  SO.^' 

" '3. What  sum, if anytliing, is the plaintiff entitled to recorer of the 
defendant T. T. Edwards? A I ~ ~ s .  : "$130.16." 

" 'What sum, if an: thing, is the defendant T. T. E d \ ~ a r d s  entitled to 
recowr of his rotlcfendant. the Nid-South Motors. I n c  ? A b l q .  : '?Toth- 
ing." 

" '5. T h a t  sum, if anvtlling, is tlic defendant T .  T. Edwards entitled 
to recorer of the p l~in t i f f  ? Ans. : "Sothing." ' 

( 'Al~~cording to stipulatiolis made and agreed to btatneen the parties to 
this action ill the trial of this caw. all of the aforesaid iswes, except 
issue KO. 3, were ansnered by consent. T l l ~  jury. for it? verdict. answer 
the second iisue 'SO.' 
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"It  is therefore, upon motion of tlie General Xotors Acceptance Cor- 
poration, plaintiff, and the Mid-South Motors, Inc., defendant, consid- 
ered. ordered and adjutlgetl that  the defendant '1'. T. Edn-ards take 
nothing in this action. and that the plaintiff General Notors Acceptance 
Corporation have and rccorer $130.16, with interest from this date until 
paid, against the defendant T. T .  Ed~rardh,  same being the balance of 
the purchase price of said niotor truck, after entry of proper and agreed 
credits, and it is further ordered and adjudged that  the defendant T. T. 
Edwards and the surety on his prosecution bond, if any, pay the cost of 
this action to be taxed by the clerk of this court. F rank  11. Armstrong, 
Judge Presiding." 

The defendant T.  T .  Edwards made nunlerous exceptions and assign- 
ments of error and appealed to the Supreme Court. The material ones 
and necessary facts will be considered in the opinion. 

S.  R, and  K.  R. H o y l e  for 7'. 2'. E d w n r d s .  
Mos ley  G. B o y e f f e  for p ln in f i f {  anti  defendrrnt X i d - S o u f h  M o f o r s ,  I n c .  

C L A R K ~ O X ,  J. T.  T. Edwards, the defendant, disaffirmed his contract, 
demanded judgment for what he had paid on the truck (which v a s  
seized by plaintiff under clainl and delivery-not reple~ined) ,  and set 
up the defense of infancy. A11 the issues were answered by consent of 
the parties to tlle controversy except the second: "Kas  the defendant 
T .  T. Edwards at said time a minor, as alleged in the defendant T. T .  
Edwards' answer?" This issue was submitted to the jury by consent 
and was answered "So." 

"In C h a n d l e r  v. Jones ,  172 S. C., 569 (572), Al l l en ,  J., says: 'The 
contract of an  infant is voidable and not void, and it may be either 
ratified or disaffirmed upon attaining majority a t  the election of the 
infant. I f  money is paid to an infant upon a contract and i t  is con- 
sumed or xasted, the infant may recover the full amount due under the 
contract.' Rtru'ls 2%. M n y o ,  163 S. C., 177;  IIogrrn 2'. Ctfer, 175 S. C., 
332; Crasliins .c. Al l en ,  137 S. C., 430; B n g g e f t  v. Jrrckson, 160 S.  C., 31. 
See F n i r c l o t l ~  1 % .  J o h n s o n ,  189 S. C., at p. 431. The defense of infancy 
must he set up in the answer, and if not pleaded will be considerrd as 
w a i ~ ~ d .  I1icl;s 1 % .  ne~?)~ ,  112 K. C., 642." Cfole v .  W a g n e r ,  197 K. C.. 
692 (699).  See J f o r r i s  Y l r r ~ ~  C'o. 1 % .  Ptr lmcr ,  IS5 N. ('., 109 ; I l i g h t  
v. IIrrrris, 188 N. C., 328; CoL.er v. Bnnk, 208 N. C., 41. 

The determination of tlie controversy dcpended on the jury's answer 
to the second issue. T. T. Edwards testified that  he v a s  I1 years of age 
on 15 April, 1936. The truck was purchased on 5 Xarch,  1936; a t  that  
time he was not asked how old he was and he did not tell his age. That  
he bought a truck prior to this time, i n  3935, from Mid-South MOt01'8, 
Inc., his codefendant in this action. The mother and father of T. T. 
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- ~ C C P  r l . \XCE CORP. 2'. EIIWARDS. 

E d v a r d s  t e s t i f i d  t h a t  lie m s  horn on 1 5  A\pril ,  1015. Ai hook and the  
ni1)le n e w  offered i n  e~ itlcncc to  corroborate tliem. T h e  plaintiff and 
tlefentlant Mid-South T\lotors, Inc. .  contradicted the  ex idcnce of T. T .  
Edn-ards a d  introduced 0. L. S c y n o u r ,  vire prcsitlent a i d  manager  of 
Mid-South Motors. Inc..  n-110 testified t h a t  he m s  n it11 tlic hu*incss on 
1 5  March,  1936, and ,sold the  t rnck to Edn-ards. T h a t  pr ior  to t h a t  
time he had  sold a t ruck to Edwards.  T h a t  E d n  ards made the cu\torn- 
a y  t l o ~ \ n  p a p e n t  and the balancc n a s  financed throng11 the  plaintiff. 
ZIr tcxstifietl tha t  11c asked E d v  artli  certliin qnest io~ls  a- to h i<  1)irth ant1 
Edwards  said he  was horn 4/15/191-L. Seymour then made m t r y  on the 
statenlent as  follon s : "Cnstonlcr'.. ful l  nan~e-T. T .  Ec wards. First- 
Surname- D a t e  of birth--4/15/10li.  Color-TTli te. ( T h i s  v a s  
signed.) Vndersigned ~ v a r r a n t s  the  t r u t h  and accuracy of foregoing 
infori~iat ion.  Custonicr s ign-T.  T. Edwards." T h e  r i tness  Seymour 
furt11r.r testified : "He (Edwards '  f a t h e r )  n-as present n hen  he  bought 
the 0 t h  trnck. 1 a m  talking ahout  the  t ruck T .  T .  Edwards bought 
f rom m y  company i n  1035. Q. TYas T. T .  Edwards  a t  tha t  t ime asked 
by 9011 as  to nhwt his  age was and  a statement taken jm as i n  this case? 
-Ins. : Yes, sir. And  his age was recorded, and there Tvas no contention 
a t  t h a t  t ime bg his  father ,  who was present, that  he  was i d e r  age." 

1.:. B. Bo~vrnarl testified : "I sa\ i  T .  T. Edwards  sign his name down 
there 011 the  line indicated f o r  the customer to  sign on statement which 
has bren identified as  defendant 31 id-South Motors, Inc.,  Esl i ihi t  No. 1." 

T h e  general rcputat ioa of 0. L. Seymour,  T .  T .  E d v a r d s  and his  
fa ther  and  mother  v e r e  p r o ~ e d  to bc good. There T T ~ .  10 plea of ratifi- 
cation or estoppel and  the case was tried 011 the  theory tha t  if the j u r y  
found t h a t  T .  'I?. Ed~\ -a rds  was a niinor he  was entitled to judgment f o r  
the payments  he  hat1 made on the trnck. E'laintiff had  seized the t ruck 
u n t k r  claim and delivery a n d  same had  not been repleried. 011 th i s  
aspect the court charged the j u r y  as f o l l o ~ r s  : T o w ,  on this  second issue, 
gent lcimn of the  jury,  nhicl i  is the only one you a r e  cclncerlled with i n  
this case, tlie Lurdc~l  of proof is on the  defendant  T .  T. Edwards  to  
satisfy you f r o m  the  eTitlence and hp tlie greater  weight thereof tha t  he 
was 3 ~ n i n o r  011 5 Marcli, 1036, and t h a t  is the question necessary f o r  
you to decide i n  this ease-whether o r  1101 on thiq d a v  the defendant  
T. T. E d n  a rds  was a niinor." 

Tllcrc war n o  objection to the rllargc as  to  the  burden of proof. TTe 
see n o  meri t  i n  the exceptions and  assignnlcnts of errol made  by T. T .  
E d ~ v a r d s  c l ~ a l l e n g i ~ ~ g  the corrcctlless of the court bclon'z admit t ing e r i -  
tlencc of allcgcd oral  declarations of the said Edward.; as to  his age and  
questionnaire allrgetl to h a r e  been signed 1). hini. T l ~ e  issue wa.: one 
of ago. E d ~ v a r d s  non s a y  lie lvas one niontli and 1 0  days undcr  age 
~ v h e n  lie got the t rnck and signed the  contract.  Tlicl rendor,  0. I;. 
Seymour, tc.tified tha t  h c  told him the date  of his birth was 15 -Ipril ,  
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1914, and signed a statement to that  effect, and "Warrants the truth and 
accuracj. of foregoing information." The question of the truth or 
falsity of a matter does not depend on whether the testimony was given 
by a millor or adult. I f  it  is competent its credibility is for the jury. 
I r e  think the evidence coninetent to contradict the t~s t in iony of T. T.  
Ed~rar t l s  and his ~ ~ i t a e s ~ e s ,  and the issue of age was for the jury to 
determine. 

The defendant T. T. Edwards prayed the court below to gire two 
special instructions. The first was modified and explained and as given 
x-e see no prejudicial error. The second was declined as written, but 
the substaice giren in the charge. I n  this we see no error. O d u m  v. 
Oil  Co., a n t e ,  478 (483-4). 

The court below in its charge said:  ('The plaintiff says and contends, 
gentlemen of the jury, that  011 the day this contract was made and exe- 
cuted, to wi t :  5 March, 1936, that  the defendant i n  this case appeared 
to be a man who had reached his majority, that  is, 21 years of age, and 
that they had dealt v i t h  him before and says and contends that  he made 
representations to them before that  he was 21 years of age and the plain- 
tiff says and contends that  on this day in question in answer to a form 
that it was necessary to fill out before this contract could be entered 
into, the defendant T.  T. Edwards told Mr.  Seymour he was 21 years of 
age and answered certain other questions, so the plaintiff says and con- 
tends, gentlemen of the jury, that  the defendant n o ~ v  is trying to dis- 
affirm this contract and get out of an obligation and recover the money 
he has paid out on account of the fact of his minority and his claim that 
on the day in question he was not of age, and the plaintiff says and 
contends you ought not to believe that  (that you ought to find from the 
facts and circunistances in this case that  the defendant was of age on the 
day i11 question, 5 Xarch,  1936)." 

The defendant T. T. Edwards excepted and assigned error to the 
above, which we cannot sustain. H e  contended that  "It is submitted to 
the jury that plaintiff contended appellant was impeached because he 
pleaded his n~inority," etc. That  he was asserting a legal right which 
he n as justified in doing without ('inadversion or cri t icim~," and "Sei- 
ther the court below nor this Court. as courts, and as ministers of the 
law, can be wiser than the law itself; and cannot in an  official capacity 
entertain or express riews at variance with the lam as written." 

Edwards likewise contends that  the charge is inaccurate i11 other re- 
spects as to the appearance of Ed~vards  that  he was 21  years of age. 
That  the witness had dealt with him before and he made reoresentations 
to them that he v a s  21 years of age. I t  d l  be noted th'at the rourt  
below gives all the matters complained as contentions: '(The plaintiff 
says and contends, gentlemen of the jury," etc. 
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111 8. 1 . .  Sic r1111g, N O  1. C., I S  ( 2 3 ) ,  i t  is x-ritten "Sliglit inaccu- 
racies i n  the ctatelllcnt of tllc evitlei~ce by  the court i n  i t i  charge to the 
jury. not called to its attc,ntion at  the  time, callnot be l i ~ l d  as prejudicial 
error." 

I n  S. 1 % .  B(lr1111111. IS6  S. ('., 446 (45O), citing nunlf,rous authoritie.. 
is thr. f'ollowi~lg : "If' the  recitals of the  court n c r e  incorrect as to  the  
fact,  of tlie ca i r ,  i t  n a ,  the  d u t y  of tlic defentlant to call the court'. 
a t tent ion to it, yo tliat the correction could he made  thcn and  there. I f  
this v a s  not done a t  tlie time, the  defer ida~lt  cannot coi~iplaiii  and  wait  
a d  except when the  case is  made  u p  on appeal." S' 1 % .  S'i~zotlis, IS9  
S. C., .5G5 ( 5 7 1 ) ;  Sorrc'llc 1 . .  L)c>c.k.c~r, 212 S. C., 2.51. I11 Smith 1 , .  

ITosicmj ,lfill, 216 S. ('., 661. tlie facts  a re  different and tha t  case is  
i ~ ~ a i ) r ~ l i c a b l e .  

A A 

T h e  defendant E d ~ v a r t l s  excepted and aqsiglietl e r ror  (which cannot 
be suitailled) t o  t h r  following portion of tlw charge : ''Xo\\-, on the  other  
hairti. pcntlcmen of the ju ry ,  the  plaintiff i n  this  case, the General 
 motor^ - \ccep ta~we ('orporation, says aiid contends tha t  you onglit to 
ansncbr this  iwne S o ;  t h a t  iq, t h a t  T. T. Edwards  waq over 21  years of 
age on 5 IIarcl i ,  1036. I t  s a y  and  contends tha t  the  tlcfeiitlant i n  t h i i  
case has  failed t o  c a r r y  the  hurtlen of proof vihich t l ~ e  law places on 
him, tha t  is, to  sntisfv you, by the greater  v e i g h t  of the evideilce, t h a t  
11c was u ~ d c r  21  years  of age. Tlmt is, the plaintiff say: tha t  the qual i ty  
of this cl-idence is cucli t h a t  you ought  not to believe i t  and beliel-c i t  by 
tlic greater  weight of the er idencr ,  plaintiff saying arid contending firit ,  
gentleincn of the  jury, tha t  the  defentlant and  all  of his  witnr~5eq a r e  
intcrestcd and likcly to t e i t i fy  along the l i w  of their  own interest a r d  
tha t  of the defendant, he being their  son, so plaintiff s t y s  and contends 
first, tha t  wllen you go out to  v e i p h  the  er i~lei lce you ought to  take tha t  
into con<idcrat ion:  tha t  they a re  interested it1 the  outcome of this verdict. 
You n ill recall t h e  i n ~ t r u r t i o n s  which the  court  g a l e   on r e l a t i w  to the  

c, b 

el-itlwce of intcrcsted witnesses." T h e  ahorc portion of the charge 
objected to  naq  a colitcntion and based on the el-idencc. Edwards  con- 
tends tha t  ' ( I I i s  I Ionor  cliarged the  jury, attempting to do so as a conten- 
tion, t h a t  they might  infer  a n i e t h i n g  n as the mat te r  n it11 the 'quality' 
of appcllailt E d x i r d s '  critlence," etc. 

7'11~ rour t  below hat1 theretofore clmrged the  j u r y :  ' (The Inn. says, 
gcn t le~ncn  of thc. jury,  o r  it  i i  said by reason of our  law, t h a t  it  is the  
du ty  of the j u r y  to look into a i d  exainirie the eridence of interested 
\ritnc+sci because a n  interestcd witneq> might  testify aloiig the line of 
hi.: o r  1wr own interest,  if you find they a re  interested; hove \  er, i t  is 
said by reason of the l a n  a f te r  you exarniilr and  look ilLto a n  interested 
witlie*.' teqtiniony, if you find such interested witilesu i. telling the t r u t h  
then h i i  or her  e7-idencc is entitled to  the same n e i g h t  and cietlit as  t h a t  
of a tlisiiitcrestctl ni t i iws.  ,Use it  is said by reason of our  law, gentle- 
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men of the jury, that a person of good character is nlorc apt to tell the 
truth than a pcr.on of bad cliaracter and, therefore, i t  is said by reason 
of tlie lam, that  when you go to ~ r e i g h  tlle credibility and weight of a 
witness' testinlony vhore character has been prored good or bad it is 
proper for you to gire conde ra t ion  to character eridence; that  is, it is 
not substantive eridelice in the case but it goes to the weight and credit 
arid the witness ~vhose character has been sl1o~v11 to be good or bad. so i t  
is proper for you to consider character evidence in arriving a t  the truth 
in thi? case." This part  of the charge was not objected to. The word 
"quality" complained of by Edwards n aq used not in the senre of m t u r a l  
superiority, bat as to the weight given to interested witnesses. 

I n  rr Xrs. I I i l r d i ' ~ ,  187 N. C., 351 (382-3), it  is x r i t t en :  "We are 
unable to agree with propounder's interpretation in its entirety, or to 
concli~dr that  this instruction. taken in connection with 0 t h  r~ortions 
of the charge, should be held for reversible error, c ~ e n  if slightly ohjec- 
tioilable, standing done.  I t  is now settled law tliat the charge of the 
court must bc considered and csaminecl by us, not discoiinectedly, but as 
a whole, or at lcast the wliole of n h a t  was >aid regarding any special 
pliace of tlie case or the lax-. The losing party will not be permitted to 
select d e t a c l d  portions of the charge, men if in themselves subject to 
criticisni, ant1 asqigli ~ r r o r s  a, to them, when, if considered with other 
I,ortioils, they are readily explai~ied, and the charge in its ~ l l t i r e ty  ap- 
pears to he correct. Each portion of the charge must be coniideretl with 
reference to n h a t  precedes and followi it. I11 other vords, it must he 
taken in its wtting. The charge should bc viewed contextually and not 
disjointedly. L1lly other rulc would be unjust, both to the trial judge 
and to the parties." 

The appcl lant '~  exception aud ai4gilmcnt of error which complains . . 

that tlir court i m p r o p e r l ~  charged the jury \I-it11 respect to the good 
character of tlic nitriess S(yniour. This was a proper contention as 
e~ idcnce  n a y  offered of the good clluracter of tlle witnew. I t  is con- 
tended that  this n a s  error because the court did not refer to thr' good - 
character of a1,pcllant ant1 liii vitncssea. This is not horilc. out by the 
recortl. -\1111~llallt, in his brief, con~plains that the court did not in this 
cwnllectio~~, or el-enhere, charge or refer to similar evidence of tlie 
defendant Edwardi'  good ch:rractcr and tliat of his witness. With 
r e s p e ~ t  to this the court charged as follons: "So, on this issue, gentle- 
rncn of the jury, the defendant T. '1'. Ednart ls  says and contcntls yo11 
ought to a n s n w  this sccoiitl i\\ue Ye,; that i>, that hr n a s  under the 
age of 2 1  ycars at the time lie cxccutcrl this contract on 5 I la rch ,  1936. 
H e  says and contends, gentlemen of the .jury, first, tliat both hc and his 
nit~iesces arc men and ~ v o n ~ e n  of good cliaracter, and tliat me11 of good 
character a i d  \ionlen of good character arc more apt  to tell the truth 
than peoplc of bad cliaractcr and, therefore, he says and rontcnds that 
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he has  testified to you t h a t  he knows his age and 1 1 ~  says tha t  on 5 
Narct i ,  1936, he  lacked a month  and  ten days of being 21  years of age, 
and sags tha t  lie was born on 1 5  Apri l ,  1015, and  therefore, upon a 
simple mat te r  of calculation, i t  being admitted t h a t  this  contract was 
esccuted on 5 March,  1036, t h a t  would make h im less than 21  years of 
age, ;ind tlierefore he says and contends tha t  lie has  testified to  t h a t  
fact  and tha t  lie is a m a n  of good character  and, therefore, you ought to  
find t h a t  lie was less t h a n  2 1  years  of age on t h a t  date.'' T h e  issue was 
a simple one to  determine the age of T. T. Edwards.  T a k i n g  the charge 
as  a ~rl iole .   re call see n o  prejudicial or rewrsible  error .  

S o  error .  

HAROLD W. TT'ELLS, -4 RESIDEXT AND TASPAYER O F  THE CITY OF WIL- 
JIIR'GTOS, SOIZTH CAROLINA, SUIKG FOR HIMSELF AND IS BEHALF OF 

ALL OTHER TAXPAYERS SIMILARLY SITUATED WIIO DESIRE: TO COME IK, 
~\IAI<E TI~EJISELYES PARTIES TO THIS CAUSE: A S D  CONTRI~UTE TO THE COST 
TIIEREOF, r. HOUSISG AUTHORITY O F  THE CITT OF WII,XISGTOS, 
SOIITH CAROLISA, A N D  TIIE CITT OF TVILJIISGTOS, SORT13 CARO- 
LISA. 

(Filed 15 June, 1035.) 

1. Municipal Corporations § 1- 

Whnt is n "public purpose" for which the General dss~m1)ly may create 
a mluiicipal cor~orntion is a q~lestion for the courts to tl(>termine upon the 
basis of the end songht to be reached and the means ilsed, rather than 
stntutory declarations. 

The necessity of bringing the gorerii~nent closer to the people in con- 
g e s t ~ d  nrrns ~rogressivrly demands, in order to meet new conditions, 
further refinement and subdivision in the instrnmentnlities of government. 

4. Sanw-The establislnuent of housing authorities under c11. 438, Public 
1 1 a w s  of 1033, is  fo r  a public purpose. 

"Slum clearnl~ct"' to rehabilitate crowded ;und congehted areas in cities 
and towns where conditions conducive to discase nlid public disorder 
eslst, is a public purpose, for which the Legislnture may create mn~iicipal 
c.o~yor:itioiis, :111cl 11o11hi1ig :i~ithoritieh wtablislwl 1111(1t>r c.11, 456, 1'11\\lic~ 
1 ~ n . s  of 1!Y3.7. are for snc11 govt~rnmelit:il pur1)ose. 

8. Constitutional Lam § 4-Our State Constitution is  a limitation of 
powers. 

Our State Coiistitutioii cloes not attempt to define the field of gorern- 
mental authority, but is a limitation of powers. within wliicli limitatiol~s 
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the General Assembly, as  representative of the people, may act, and an 
attempt by the Legislature to assert those powers must be liberally con- 
strued. 

6. Constitutional Lam § 6+ 
The courts will not declare an act of the General Assembly unconstitu- 

tional where there is reasonable doubt. 

7. Municipal Corporations 1-Term b'n~unicipal corporation" should be  
liberally construed. 

The term "municipal corporation" should not be construed narrowly to 
include only cities, towns, countics and school districts, as  the Constitu- 
tion contemplates a broader construction of the term, Art. V I I ,  Art. TIII, 
sec. 1, and in its broader sense the term includes all public corporations 
exercising governmental functions within the constitutional limitations. 

8. Same-Housing authority created under ch. 456, Public Laws of 1935, 
is  a municipal corporation. 
h housing authority created under ch. 456, Public Laws of 1035, is for 

a public governmental purpose, and is given powers greatly in excess of 
those which might be given any private enterprise, including many powers 
not dissimilar to those exercised by cities and towns in regard to zoning, 
streets and sitle~vi\lBs. ant1 eminent (lomain, Jlichie's ('ocle. 8 X 3  ( 9 ) .  and 
such authority has all subst:untial i?~dic i r t  of a public corporation in the 
powers gr;lnted, method of its creatiou, sw.  8243 ( 4 ) .  appointment nntl 
terms of its membership and provisions to prevent frautl~llent pr;1csticaes on 
their part and for remora1 for miscondnct, sec. 8243 ( 5 ) ,  ( 7  1 .  (h I ,  ilnd 
such authority is a municipal corporation within the contemplation of 
the Constitution. 

9. Constitutional Law 5 4- 
The method for selecting membership of a housing authority created 

under ch. 4.56, Public Laws of 1932, does not constitute an unccmstitu- 
tional delegation of authority. 

10. Taxation § 19- 
Since a housing authority created under ch. 456, Pl~blico 1 , n w  of 1933, is 

a municipal corporation created for a public, governmental purpose, its 
property is exempt from State. county and municipal taxation. 

11. BIunicipal Corporations 8 24--City o r  town may convey property to  
housing authority within its t e r r i t o ~ y .  

The power of a city or town to convey land is governed by statute, and 
by exprebq terms of sec. 3, ch. 408. Public TAW< of 1!)35. :u mnuicip:~l 
corporation is gicen authority to convey land to a housing authority 
within its territory with or without monetary consideration in considera- 
tion of the benefit to be received by the city or town from the actirities 
of the municipal housing authority. 

12. Taxation § 9-City is  not liable on  bonds of housing authority. 
A city or town is mot liable on the bonds of a housing authority within 

its territory, i t  being expressly provided that  neither the State, nor the 
city or town shall be liable, see. 14 ( h ) .  ch. 4.56. Public Law.: of 1!)3.-i. :lnd 
the authority not being an agency of the city or town so a s  to contravene 
this express statutory provision. 
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PLAISTIFF appealed from Pinclnir, J., at X a y  Term, 1935, of SEW 
HANOVEK. ,\firmed. 

I n  his conlplaint, plaintiff admitted compliance witti the procedure 
laid tlo~i-11 in the I-Iousing Authorities , k t  and the organization of the 
Cornn~ission itself. H e  alleges, however, that the act is unconstitu- 
tional, in that  i t  comprehends no public purpose, and that  the agency 
set U I I  under it is not a municipal corporation within the nleaning of 
the Constitution, but a corporation merely for private gain, engaged in 
a p r i ~ a t e  enterprise; that  its incorporation in the manner set out in the 
statute was uneonqtitutional; that  the city of TTilinington cannot, under 
authority of chapter 108, Public Laws of 1935, conrey to the I-Iouiing 
,\utllority any of its property with or without consideration. That  the 
Housing Authority is an  agent of the city of TYilming~on and the city 
will be responsible for its bonds and other obligations. That  defendant 
Wilmington Housing -1uthority has represented that  its property will 
be csempt from taxation and has arranged to borrow about $i00,000, and 
build apartments and dwellings for rent, and the city intends to nlake 
to it conveyances and donations of city property; t h t t  carrying into 
effect the scheme proposed will destroy the value of rcal estate in the 
city and take the property of plaintiff without clue prolsess of  la^, and 
do irreparable injury to plaintiff and other taxpayers like situated. 

Plaintiff asked for a permanent injunction to restrain defendants 
frorn proceeding under the cited laws. 

The answer denies the parts of the complaint alleging unconstitution- 
ality in the IIousing Authorities Act and in the operatio11 of chapter 408, 
Public. L a w  of 1935, and avers that  defendant Housing Aluthority is a 
nlunicipal corporation under the Constitution; that  its property mill bc 
frec from taxation by the State, county, and municipa ities; that  it  is 
a n  independent municipality and the city of Wilmington will not be 
liable for its obligations. 

Cpon the hearing, Sinclair, Judge, found all the facts and legal infer- 
ences in favor of the defendants and dismissed the acticn, and plaintiff 
appealed. 

A a r o n  Goldberg  f o r  p la in t i f f ,  nppe l lan t .  
William B. C a m p b e l l  a n d  A l a n  A.  XarshaZ l  f o r  d e f e n d a n t s ,  nppellees.  

SEAWELL, J. The plaintiff contends that  chapter 456 of the Public 
Laws of 1935, known as the Housing Authorities Act of 1935, is uncon- 
stitutional, since the purposes sought to be accomplishecl by the act are 
not of a public nature, that the body created under it has not been giren 
any governmental function and is not a municipal corporation; that  the 
city of Wilmington is without power to conwy any of its property to this 
corporation, and that  the property, in the hands of the corporation, if 
conveyed, would not be exempt from taxation. 



K. C.] SPRING TERN, 1938. 747 

These contentions are somen-hat sketchily supported by argument and 
citations in the brief, and counsel for plaintiff made no oral argument. 
Perhaps, as sometimes happens in "friendly suits," his function in this 
case is similar to that of the "cleril's adrocate" at the canonization of a 
saint. But the decision of the case will hare  an  effect beyond the imme- 
diate litigation, and the matters involretl must hare  that  careful con- 
sideration their importance demands. 

I s  the act under consideration constitutionally valid, and is the agency 
set up  for its adnlinistration a nlunicipal corporation within the mean- 
ing of the Constitution? 

The case of 1T'cbb z.. P o r t  C o m m i s s i o n ,  205 N .  C., 663, is very similar 
to the case at  bar, and must be considered as decisive of most of the 
questions raised, but there is a difference in the declared purpose of the 
two acts which merits attention. 

The court accepted without questicn that  the purpose of the Por t  Com- 
mission Act n-as public in its nature and a proper subject for the exercise 
of governmental power, stating the proposition as follows: ". . . the 
Por t  Commission of Morehead City is not a private or business corpora- 
tion, but is a public corporation created by the General Assenlblp as an  
agency of the State, to  p e r f o r m  a p cell recogrlizcd gorerirvzenfnl furzc f ion ,  
to  wit: f o  provide  fnc i l i f  ies for t h e  f ranspor ta  f i o n  of goods,  wares ,  and 
merchand i se ,  b o f h  i n t o  and  out o f  t he  S t u f e  b y  m e a n s  of carriers o rer  
land and  water." W e b b  v. P o r t  C o m m i s s i o n ,  suara .  

The purpose of the Housing Authorities Act is to accomplish "slum 
clearance"-to rehabilitate crowded and congested areas in cities and 
to\rns where insanitary and other conditions exist conducive to disease 
and public disorder, menacing the safety and welfare of society. I n  this 
the plaintiff insists there is no public purpose justifying the exercise of 
the governmental function. 

L. 

Our attention is directed to the fact that in the statute the Housing 
Authority is declared to be "a public body and body corporate and 
politic, exercising public powers." Ordinarily, courts will not permit a 
simple declaration of the Legislature to give a character to a body, or a 
transaction, which appears to be inconsistent with the facts of the case. 
I n  an  analogous matter, the courts have declined to permit the Legisla- 
ture to declare what is "a necessary purpose" under Article V I I ,  section 
7 ,  of the Constitution, holding this to be a matter for the courts. S i n g  
2%. Char lo t t e ,  a n t e ,  60;  G l e n n  c. Commiss ioners ,  201 N .  C.,  233. 

I n  the same manner the Court will determine what is a "public pur- 
pose," looking to the end sought to be reached and to the means to be 
used, rather than to statutory declarations to aid its decision. W e b b  a. 
Por t  C o m m i s s i o n ,  supra.  

The powers giren to the agency created under the Housing Authorities 
.let are not dissimilar to those given to towns and cities in the Constitu- 
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tion and l a w ,  particularly chapter 56 of the Consolidated Statutes, 
relating to municipal corporations. Under the powers given such mu- 
nicipal corporations to enact ordinances for the welfare and safety of 
their inhabitants, a town, within reasonable limitatior~s, may zone its 
territory and designate what areas niay be tleroted to business and what 
to residence; xhere  noisome or offensive occupations n ~ y  he carried on 
and where they may not ;  may close places where practices are carried 
on in riolation of law;  may designate what kind of buildings may be 
erected in  given localities; and, generally, may regulate numerous mat- 
ters nllere necessary to the public welfare or safety. LZriy or all of these 
powers might be rested in  a separate nlunicipal authorit,,,, if convenience 
required, without offending against any corlstitutional principle of which 
we are aware. 

The same necessity that prompted the subdivision of political author- 
ity, in the creation of cities and towns, to the end that  governnlent 
should be brought closer to the people in congested arrxas, and thus be 
able to deal more directly with problems of health, safety. police protec- 
tion, and pnblic conrenienre, progressivelg demands that  gorernment 
shonld be further refined and subdivided, within the linl ~ t s  of its general 
powers and purposes, to deal with new conditions, constantly appearing 
in sharper outline, vllere community initiatire has failril and authority 
alone can prerail.  

I t  is not questioned that  it is a proper function of gorernment to 
promote the health, safety, and morals of its citizens. The IIouiing 
Authorities Act depends for its validity, as a proper excrciue of govern- 
mental authority, upon its declared objectire in removilig a serious 
menace to society, not tlisconnected with political exigency, in the popu- 
lous areas to which it applies. 

I t  differs in one particular from the usual type of m~nicipality-the 
on-nership of the in s t run~cn ta l i t i r~  by whic.11 the pnblic purpose is to 
be served. But  we cannot see that  such ownership detracts from the 
public or mmicipal  character of the agency employed. W ~ b b  z?.  Porf 
Commission,  supra, p. 673 ; Il'illnon I * .  l'owell, 9 1  pal.  Ap.. 266 P., 1029. 

The State cannot enact laws, and cities and towns cannot pass effectire 
ordinances, forbidding diseaqe. vice, and crime to enter into the slums 
of orercro~vded areas, there defesting every purpose for which cirilized 
government exists, and spreading influences detrimcnhal to law and 
order;  hut experience lias >honn that  this rwult can be more effectively 
brought about by the renloral of physical surroundings conducive to 
these coiiditionq. This is the objectire of the act, and these are the 
means by nhich  it is intended to accomplish it. 

The written Constitution lias no direct pronouncement as to the scope 
of governmental authority-does not define the field in which it must be 
exercised. I t  is f a r  from comprehensire of the governmental power of 
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the State. Our  Constitution, as has been so frequently pointed out, is a 
constitution of limitations, where poxvers not surrendered expressly or by 
necessary implication are reserved to the people, to be exercised through 
their representatires in the General Assembly. Y a r b o r o u g h  v. P a r k  
C o m m i s s i o n ,  196 N .  C., 284, 291. An attempt by the Legislature to 
assert those powers must be treated liberally to effectuate its purpose. 
No matter from what source the power may be derived, the Court, by 
precedent a t  least, is not permitted to declare an act of the General 
Assembly void where there is reasonable doubt. C'oble c. Commiss ioners ,  
184 S. C., 342; G u n f e r  z'. S a n f o r d ,  186 9. C., 452; W e b b  v. P o r t  C o m -  
mi s s ion ,  supra ,  677. 

I f ,  then, the act comprehends a public purpose, the agency created 
under it falls within the authority of W e b b  v. P o r t  C o m m i s s i o n ,  supra .  
While the term "municipal corporation" is not directly applied by the 
Court to the Por t  Commission in that  case, it  is very clear that the 
Court meant to include it within that  term as used in the Constitution. 
This is the interpretation put on the opinion of the Court in a strong 
dissenting opinion written by Jus t i ce  Brogden ,  at  page 687. Indeed, 
the Court could not have arrived a t  its conclusion without so holding. 

I n  the P o r t  C o m m i s s i o n  case,  there is set up  an extensive paral- 
lel betncen the powers and functions and corporate incidents of the 
Por t  Commission on the one hand and the elements of an  approved 
definition of a public corporation on the other, and in the light of that  
comparison the constitutionality of the act was sustained. We can find 
no substantial i nd i c ia  of a public corporation listed in that  case that  are 
not present in the act now under consideration, and in this respect we 
consider W e b b  v. P o r t  C o m m i s s i o n ,  supra ,  an authoritative precedent in 
the case a t  bar. 

The act under which the Housing Authority is created provides for 
notice and hearing of its creation-sec. 6243 (4 ) ,  Michie's Code of 1935 
-and an investieition of the facts in order to ascertain whether or not " 
the conditions exist under which the public authority may be exercised; 
the appointment of the membership of the authority under sec. 6243 ( 5 ) ,  
is made by the mayor of the town or city, and these members are given 
definite terms of 1, 2, 3, 4, and 5 years to begin with, with a following 
term of five years each, and there are provisions for filling vacancies. 
They are charged with the general duty of enforcing all the provisions of 
the Authorities Law, which are f a r  from strictly proprietary in their 
character. Effective measures are taken under sec. 6243 ( '7) )  to prerent 
fraudulent practices or advancement of self-interest; members of the 
Commission are subject to removal for misconduct i n  office; sec. 6243 

(8) .  Attention is directed to sec. 6243 (9) ,  defining the powers of 
the "Authority." The paragraph is f a r  too long to be quoted, but a 
reading of it assures us that  powers exercised by this Authority are 
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more than those ~ r h i c h  might be given by the Legislature in aid of any 
private enterprise. They have to do with inrestigaiiolis and reports 
regarding conditions existing in any part  of tlle territory n-ithin their 
jurisdiction, form practically a planning hoard to work in cooperation 
with the c i t ~  or municipality, as to the installation, opening or closing 
of streets, roads, roadvavs, alleys, ~ i d e ~ v a l k s  or other places and facilities 
in connection n i t h  a ~iroject ,  and are authorized to acquire nluaicipal 
property, to be devoted to the Housing Prclject; and to arrange with the 
city or municipality for zoning or rezoning any palst of the city or 
municipality in aid of the project. I t  is further aiithorized to deal 
with tlle Federal Gorernment with regard to projects; to issue bonds; 
to b ~ ~ y ,  lease, and construct buildings, with other powers incident to the 
legal o~vriership and control of the properties operated not necessary to 
~nention here. r n d w  wc. 6213 i l l ) ,  ant1 scc. 6943  (38),  and see. 
6248 (40),  the Llutllority haq the right to acquire property by eminent 
domain. Section references are to Michie's Code of 1935. 

The selection of the nienibership on tlie hoard, i11 tlie manner provided 
in the act, does not constitute an unconstitutional delegation of authority. 

I n  plaintiff's brief, S'oufhcrn Assembly 1 % .  Palmer,  166 N. C., 75, is 
cited as authority for the position that  the term "municipal corporation" 
in the Constitution rnust be confined to municipal corporations proper- 
so-called-as cities and towns, and to qunsi-municipal (corporations such 
as counties, school districts, etc. This case was strongly presented in 
Tl'ebh v. P o r t  Comnzission, supra, and not found as authority for this 
position. The distinction was not necessary in the Soufhern .Issembly 
ccrse, since the Court was pointing out the difference betneen corpora- 
tions created essentially for a private purpose and corporations created 
for a public purpose, holding that  the Southern Asiexbly belonged to 
the f o r m c ~  class and, therefore, \\as not mtitled to the tax inirnunitp 
afforded municipal corporations under tlle Constitution. 

I n  Smith 1%. School Trustees, 141 S. C.. 143. 150. i n  which the oninion 
\$as written by the same eminent jurist who wrote the opinion in South- 
ern ilsseinbly v. Palmer, supra, a hroader significance is insisted upon 
and ~ I I ~ T ~ C T  C. Disfrict l ' o ~ ~ ' n s h i p ,  62 I o m .  102, is quoted with approval 
as follo~vs : "The ~ o r d  'municipal,' as originally used in its strictness, 
applied to cities only, but the ~vord  non- has a much more extended 
meaning, and when applied to corporations, the words '~lolitical,' (munici- 
pal,' and 'public' are used interchangeably." 

I11 further support of this viev, as pointed out in the same case, 
Article V I I  of the Constitution includes within the caiesorv of munici- 

u " 
pal corporations not only municipal corporations as cities, towns, and 
counties, but "other municipal corporations" as TI-ell. So, also, the title 
of Article VI I I ,  section 1, which must be read into th,? text to nire the 

u 

intended classification significance, refers to "corporations other than 
municipal," thus classifying all public corporations as municipal. 
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Referring to Article V, section 5, of the Constitution, there is nothing 
in the context which suggests the necessity of a departure from the 
ordinary rule of construction requiring that  the same meaning shall be 
given to a term wherever used in the same act, since all these prorisions 
of the Constitution were enacted and adopted at the same time and are 
supposed to be interrelated. 

Rut we need not become lost in a maze of definitions and lose the 
object of pursuit. The principle on which the exemption rests requires 
that we apply the broader interpretation of the term "municipal," as 
laid down in Smith v. School I'rusfees, supra. I t  was intended that  the 
government in its public service should not be embarrassed or impeded 
by any duty levied upon the instruments used to carry its purposes into 
effect, and to give that  intention effect the exemption must be extended 
to all municipal corporations without legalistic distinction. 

Applying again the principle that  courts may not declare an act of 
the Legislature unconstitutional i n  a case of doubt, we find that the - 
Housing Authorities Act under consideration is a constitutional exercise 
of a legislative power and that  the agency therein set up  is a municipal 
corporation within the meaning of the provisions of the Constitution 
which we have discussed. TT'ebb v. Port Commission, supra; Black v. 
Hirsh, 256 U. S., 135;  Xew York City Housing Buthority v. Mzieller, 
1 h'. E. ( 2 ) )  153. 

I t  follows as a corollary to this that  the property of the Housing 
Authority is exempt from State, county, and municipal taxation. Under 
this decision, the property of the Housing Authority would be held for 
a public purpose. 

Does the city of Wilmington have authority to convey to the Housing 
Authority its property, with or without consideration? 

The powers of cities and towns in this respect are governed by statute. 
Chapter 405 of the Public Laws of 1935 was enacted to adjust the 
relationships and regulate the dealings between housing authorities and 
the municipalities to which their benefits may be, in part  a t  least, ex- 
tended. section 3 of this chapter directly gives to cities and towns 
within the territory of the Housing Authority the power to convey or 
lease property to such Authority with or without consideration. We 
think the phrase "without consideration" must be taken to mean a con- 
sideration of monetary value. The Legislature had the right to consider 
the benefit received by the municipality in carrying out the purposes of 
the act as supplying such want of monetary consideration. 

Will the city of Wilmington be liable for the payment of indebted- 
ness and obligations of the Housing Authori ty? 

There is an express provision to the contrary in section 14 (b)  of the 
act, in which it is provided that neither the State nor the city or munici- 
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pal i ty  shall he liable. W e  find n o  implicntions of agt>ncy b e t ~ i e e n  the 
ci ty  and  the IIousing Author i ty  which would c o n t r a w n e  this espress 
provision. ll'illitrmson 1 % .  IIrq11 Point, n n t e ,  96 ;  Rrockenbrougli 1 % .  ( 'omrs. 
of C h n r l o i f e ,  134 N. C., 1. 

F o r  the  reasons foregoing, the  $ah t i f f  is  not entitled to  in junc t i re  
relief, and the  judgment of the  court below is 

Affirmed. 

STATE r. R. T. ERTAST.  

(Filed 18 Jnne. 193S.) 

1. Homicide # 27f-Instruction on question of self-defenlse held erroneous 
i n  failing t o  explain l aw in case of nonfelonious assault. 

The court correctly instructed the jury upon the rig111 of n peraon upon 
nhom a murderous assa~ilt  is made and who is without fault, to stand his 
grolind and kill his adversary, if neceusary, in his self defense. Defend- 
ant's eridence tended to show that  he struck and fatally cut deceased only 
after defendant had retreated a nuniber of feet, hat1 fallen over a n  oil 
tank, and deceased was on top of him cutting him with a knife. I l e l d :  I t  
n a s  error for the court to h a w  failed to further instruct the jury upon 
defendant's right, if they should fincl (1we:rwd waf n1:11;1ng a nonfelonious 
assault upon him, to exchange blow for blon, and though under duty to 
retreat, to hill his assailant if neceswry in  his self-defense after he had 
retreated with his "back to the nall." tlie law on this phase of the cabe 
being a substantive feature arising on the evidence. 

2. Criminal Law # Ma- 
It is error for the court to ftlil to charge tlie law al~plicnhle to a con- 

tention of defendant upon n sub tan t i re  feature of the case arlslng upon 
the e\idence, even in the absence of a special prayer for ~n~t rnc t ions .  

3. Homicide # 27f-Charge hcld for  en'or in  failing t o  instruct tha t  neces- 
sity should be d e t e r m i n d  bj jury upon facts a s  then  appearing t o  
defendant. 

The court charged tliat n person nlny use such f o i w  as  reasonnbly 
appears necessary to repel an attack and save liimut4f from death or great 
bodily harm. H t l d :  The instruction is snsceptlble to the interpretation 
tliat the amount of force and the reasonablenes\ of tlie 1iecessit~- should 
br deter~nined upon tlie facts and circumutances as  t11e.c appeared a t  the 
time of trial. and ic: erroneous in failing to inftruct the jury that the 
amount of force and tlie necessity to act should he deter nined b r  tlie jury 
upon the facts and circumstances as  they appeared to the defendmit a t  
the time of tlie assault. 

4. Criminal Law § 81c- 
Conflicting instructions on a substantive feature of the case entitles 

defendant to a new trial, since it  must be assumed on appeal tliat the 
jury were influenced in coming to a verdict by that portion of the charge 
mliich was erroneous. 
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5. Criminal Law 5 Sld- 
When a new trial is awarded for certain errors committed in the trial, 

other exceptions need not be considered. 

APPEAL by defendant from Phillips, J. ,  at Sovember Term, 1937, of 
FORSPTH. 

Criminal action on indictment charging defendant with the murder 
in the second degree of one Glenn Riggs. 

The defendant pleaded not guilty and relied upon the plea of self- 
defense. 

The deceased, Glenn Riggs, received knife wounds inflicted by the 
defendant near midnight on 14 Nay,  1937, a t  the T'alley View or 
Staley's Filling Station on a highway near Winston-Salem, North Caro- 
lina, and died as a result thereof on the second day thereafter. 

I n  order to properly understand the evidence it is well to get the 
setting a t  the time of the killing. The filling station building is situate 
east and west facing a highway-whether east or west the evidence does 
not disclose. I t  consisted of two connecting rooms each with a door on 
the front. I n  front of and about ten feet from the building is a line of 
pumps. On the north end is a gasoline pump. South of it is an  ice 
cream bos. On the south end there is an  oil tank v i t h  pump on top. 
From the gasoline pump on the north to the oil tank on the south is 
about twenty-five feet. From the door of the south room to the space 
between the north gasoline pump and ice cream bos is about sixteen or 
seventeen feet. Cars were in front of the line of pumps, leaving narrow 
way between the cars and pumps. Defendant's car was near the north 
pump. Deceased and defendant were in the south room. 

The defendant and Robert Road, in defendant's automobile. came to 
the filling station about 11 o'clock a t  night. The deceased and Ralph 
Hendrix came soon afterwards. Others were there. Deceased had 
drunk some beer and the defendant had drunk some beer. Ererybody 
was in good humor, laughing and joking until after deceased proposed 
to defendant and others that they "pitch in" and buy a pint of liquor. 
Then the deceased tried to get the defendant to put in a dollar. The  
defendant made some remark to the effect that he didn't believe deceased 
had any money. There is evidence that  deceased became angry and 
called the defendant a G- d- liar. There is evidence that the 
defendant cursed the deceased. There is eridence that the defendant 
had out his knife and told the deceased that  if he ~vould go out in the 
highway ('he would cut him in little pieces." The defendant denied 
this. There is evidence that the manager of the filling station told the 
deceased and the defendant that  if they wanted to argue, to go on the 
outside. Some of the State's testimony tends to show that  immediately 
the manager opened the door and the defendant started out ;  that de- 
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ceased followed and jumped on defendant from behind and struck him 
several times; and that deceased kept following the defendant as he 
backed until defendant fell over the oil tank, when deceased jumped on 
him and then was mortally cut. 

The defendant testified that  he saw that the deceased was mad, and 
he turned away, bought a glass of beer, and a t  the moment he was finish- 
ing drinking the beer, Robert Rond, who was out in the car, called out, 
"Come on, let's go, Mr.  Bryan t ;  I 'm ready," to which dt.fendant replied : 
",I11 right, I 'm coming," turned around, set the mug down and started 
out the door to go home; and that at  that time the deceased was sitting 
on a stool with his elbows on the counter. 

Defendant testified : "I will sag i t  was three or four minutes from the 
time Glenn cursed me and I drank the beer until I went out to go home." 

State witness Ralph Hendrix testified : "Glenn told him he was a 
damned liar. I don't know as either one of them did a ~ y t h i n g  then." 

State witness Charlie Butner testified: "Mr. Bryant was drinking a 
mug of beer. H e  finished drinking that after this cussing. . . . 
H e  walked about three steps over to the counter and set it down. . . . 
I t  gave Gilmer (the manager) time to come down froin the kitchen to 
the end of the counter and open the door. . . . H e  (Bryant)  . . . 
turned and walked out . . . with his hands down by his side and 
went on out in a normal manner. . . . Glenn jumped on his back. 
. . . Mr. Bryant gave a twist of his shoulders and they were apart. 
. . . Glenn hit Mr. Bryant right up beside the head then. H e  hit 
him hard enough so it popped. . . . Glenn was behind him and 
come around long armed and hit  him. . . . Mr. Bryant went on 
until he got bet~veen the column and the ice cream compartment. T h e n  
he got through them he kind of turned up toward the car, and then 
Glenn got in front of him and headed him off from his car. . . . 
Then Mr. Bryant backed right along in front of the gas tanks and 
columns." 

Defendant further testified: "Just as I stepped out at  the door-I 
didn't know Mr. Riggs was behind me at  all-he jumped on my back 
and came right under my chin and cut that place where it took six 
stitches to sew up. . . . My back was next to him. . . . After 
he cut me on the throat, I throwed him off my back and turned with my 
face to him. H e  hit  me three times in the side of the head as I backed 
to the car. . . . I did not hit  him. I did not strike a t  him. . . . 
I backed across the driveway and tried to get to my car. I backed all 
the way across the driveway by the north pump, betwetm i t  and the ice 
cream freezer. I backed through there. . . . Mr. Riggs mas com- 
ing right on after me hitting at  me with that  knife. After I got through 
the tanks I backed down south between the cars and the tanks. . . . 
Mr. Riggs was coming right on after  me, and when I fell over that tank 
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backwards, that  is rvhen he stabbed me in the leg. H e  come right dolr.11 
on me and hit me with his left hand. My knife slipped out of my 
pocket and I grabbed it open and cut a t  him a time or two. . . . 
'Then I fell over the tank my  hands and feet were up  in the air. . . . 
I never did cut a t  him until he stabbed me in the leg and come down on 
me and hit a t  me. I did not cut him until I was flat on my back. 
. . . While I was backing I hollered and told them he was cutting 
me all to pieces and to get him off of me. Sobody seemed to take hold 
or help me or anything. I did not cut a t  him to kill him. My reason 
for cutting him was 1 was down on my back and bleeding, and thought 
I was already dead . . . God knows I didn't mean to kill him. 
. . . I done my best to get away from him." 

Defendant contends (1 )  that  he had abandoned any argument with 
deceased while in the building and by answering Rond, "A11 right, I ' m  
coming," followed by his leaving the room, he gave the deceased notice 
of his withdrawal; (2)  that  after deceased had feloniously assaulted 
him, he retreated sixteen or seventeen feet toward his car, and on being 
cut off from it by deceased, he retreated tventy-five feet more until he 
fell, and that  in that  retreat he gaTe deceased further notice of his with- 
drawal from any altercation with him, and that  he cut the deceased only 
after he had "retreated to the wall," lying flat on his back on the ground. 
Some of the witnesses testified that  they did not see a knife in the hands 
of deceased. 

Verdict : Guilty of manslaughter. 
Judgment :  S o t  less than seven years nor more than ten years in 

State's Prison at hard labor. 
Defendant appealed to the Supreme Court, and assigns error. 

Attorney-General ~l lc~l ful lan and Assistant Attorneys-General Brufon 
a n d  T.T7illis for the Sfate. 

Fred S.  Hutchins, I$. Bryce Parker, and J .  P. Rumley for  defendanf, 
appellant. 

TTISBORXE, J. The record discloses error affecting substantive rights 
of the defendant which necessitates a trial de noco. 

Defendant excepts, inter alia: (1 )  T o  the failure of the court to 
declare and explain the law arising on the evidence in the case. (2 )  T o  
that portion of the charge, after stating the principle with respect to 
the right of a man, who without fault himself is murderously assaulted, 
to stand his ground and fight in self-defense, in which the court summed 
up as follows: "In order to have the benefit of this principle of law, the 
defendant must show that  he was free from blame in the matter, that  
the assault upon him was with felonious intent, with intent to kill, and 
that he took the life only when it was necessary or apparently so to 
protect himself." 
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The statenlellt of law is correct as applied in the case of a felonious 
assault. But. llaving so charged, i t  was the duty of thc court to go 
further and explain the principle of law applicable in case of non- 
felonious assault. The jury might have found that  a felonious assault 
was not made, but that a nonfelonious assault, even with a deadly 
weapon, was made. 

I n  S. 7'. I l o ~ r g h ,  139 X. C., 663, 50 S. E., 709, R r o w ~  ,J., said:  "There 
is a distinction made 11- the text writers in criminal law which seems 
to br reasoilable and supported hp antliority, betn-een assaults with 
felonious intent and assaults without slich intent. ' [n the latter the 
pcrscln assaulted may not stand his ground and kill his adversary if 
there is any n a y  of escape open to him, though he is allowed to repel 
force hy force and gire blow for blow. 111 the former class, where the 
attack is made with a murderous intent, the person attacked is under 
no obligation to fly, hut may s t a id  his ground and kill his adversary, if 
need be.' 2 Bishop's Criminal Law, wc. 6333, and cases cited. I t  is 
said in 1 East  Pleas of the Crown, 271. 'A man may repel force by 
force in defense of his person, habitation, or property against one who 
manifestly intends or endeavors by violeilce to commit a felony such 
as murder, r a p ,  burglary, robbery, and the, like, under either. I n  these 
cases he is not obliged to retreat, but may pursue his adversary until he 
has secured himself from all danger. and if he kill him in so doing it is 
called justifiable self-defense.' The A\nlerican doctrine is to the same 
effect. See S. .c. B i x o n ,  75 N. C., 275." 8. 11. Glenn ,  198 S. C., 79, 
150 S. E., 663. 

111 the case of iC. 2.. Blevins, 139 S. C., 665, 50 S. E., 763, speaking 
to the subject, H o k e ,  ,T., said : "It has been established in this State by 
several n-ell-considercd decisions that whert~ a man is without fault. and 
a murclerous assault is made upon him-an assault with intent to kill- 
he is not required to retreat, but may stand his ground, and if he kill 
his assailant and it is neccsarv  to do so in order to save his own life or 
protect his person from great bodily harm, i t  is excusable homicide, 
and will be so held (8 .  1 , .  I I n r r i s ,  46 N .  C., 190;  8. v. D i r o n ,  supm; 
S. 2 % .  IIough,  n n f c ,  663) ; this necessity, real or appai-ent, to he deter- 
mine13 by the jury on the facts as they reasonably rppeared to him. 
True, as said in one or two of the decisions, this is a doctrine of rare 
nnd dangerouq application. T o  have the benefit of it, the assaulted 
party must show that  he i? frecl from blame in  the matter;  that  the 
assault upon hinl was with felonious purpose, and that  he took life only 
nhen it x a s  necessary to protect himself. I t  is otherwise in ordinary 
nswults, cren with deadly weapons. I n  such case a man is required to 
~ v i t h d r a r ~  if lie can do so, and to retreat as f a r  as consistent with liis 
on11 safety. S.  7%. K c t ~ n e d y ,  9 1  S. C., 572. I n  either case, he can only 
kill from necwsity. But, in the one, he can have that  necessity deter- 
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mined in view of the fact that  he has a right to stand his ground ; in the 
other, he must show as one feature of the necessity that  he has retreated 
to the wall." 

"When the judge assumes to charge and correctly charges the law 
upon one phase of the evidence, the charge is incomplete unless i t  
embraces the law as applicable to the respective contentions of each 
party, and such failure is reversible error," Brozcn, J., in Real  Es ia te  
Co. v .  X o s e r ,  175 K. C., 255, 95 S. E., 498; S .  1 . .  Bost ,  189 N .  C., 639, 
127 S. E., 926. 

The failure of the court to instruct the jury on this substantive fea- 
ture of the case arising on the evidence is prejudicial. This is true 
even though there is no special prayer for instruction to that  effect. 
S. 2'. JIerrick,  171 N. C., 788, 88 S. E., 501; 8. v. Bost ,  supra;  P. 1 % .  

T h o r n f o n ,  211 S.  C., 413, 190 S. E., 758; School District v. dlanlance 
C o u n t y ,  211 N .  C., 213, 193 S. E. ,  31;  S .  1 ' .  Robinson,  a n f ~ ,  273, 105 
S. E., 884. 

3. Defendant excepts to that  portion of the charge which reads: '(The 
means of force which a person is justified in using in self-defense de- 
pends upon the circumstances of the attack and must in no case exceed 
the bounds of mere defense and prevention, but if the one attacked uses 
such means of force only as is necessary or as reasonably appears to be 
necessary to repel the attack and save himself from death and great 
bodily harm, and death of his assailant ensues, it  is justifiable and 
excusable homicide." 

The error here is in the clause "as reasonably appears to be neces- 
sary." The reasonableness of the apprehension of the necessity to act 
and the amount of force required must be judged by the jury upon the 
facts and circunlstances as they  appeared to  the  de fendanf  at fhe  time 
of the killing. 

The charge is in the present tense, and might have been understood 
by the jury to mean as the facts and circumstances appeared a t  the time 
of the trial. Being susceptible of that  construction, we must assume 
that the jury so understood it. 

I n  S. T. B u r r e f t ,  132 N .  C., 1005, 42 S. E., 832, i t  is stated: "The 
defendant's conduct must be judged by the facts and circumstances 
as t h e y  appeared t o  h i m  at  f h e  t ime  he committed the act, and it should 
be ascertained by the jury, under evidence and proper instructions of 
the court, whether he had a reasonable apprehension that  he was about 
to lose his life or to receive enormous bodily harm. The reasonableness 
of the apprehension must always be for the jury, and not the defendant, 
to pass upon, but the jury must form its conclusion from the facts and 
circunlstances as t h e y  appeared to  the defendant  at  the time he com- 
mitted the alleged criminal act." (Italics ours.) Thus it appears that 
the jury must determine the reasonableness of the facts and circuni- 
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stanccls as t h e y  appeared to  the  p a r f y  charged a t  the  t ime of the  killing. 
S. 1 % .  Hlnckwell, 162 S. C., 672, 78 S. E., 316;  A'. 1 % .  J f n ~ s h a l l ,  208 N. C., 
127, 170 S. E., 427;  S. 1 , .  Terre l l ,  212 S.  P., 145, 193  S. E., 1 6 1 ;  S. v. 
Robinson ,  supra;  S. 1). Mosley ,  an te ,  304, 195 S .  E., 830, and  cases 
cited. 

The court had  correctly stated the law i n  other portions of the  charge. 
However, "it is we11 settled t h a t  when there a r e  conflicting instructions 
upon a mater ial  point, a new t r ia l  mus t  be granted. As the  j u r y  a r e  not  
supposed to be able to  determine when the judge states the  l aw cor- 
rectly and  when incorrectly. . . . W e  must assume t h a t  i n  passing 
upon the motion f o r  new t r ia l  t h e  j u r y  were influencecl i n  coming to a 
verdict by t h a t  portion of the  charge which was erroncxous." Erlzcvrds 
1 . .  R. R., 132 S. C., 99, 4 3  S. E., 585;  S. 1 . .  Jfoalcy ,  o u p m .  

As the  case goes back f o r  new t r ia l  f o r  the  errors  treated, other  excep- 
tions upon  which the  defendant  relies need not be ccnsidered. S.  c. 
S tephenson ,  212 N .  C., 648, 194  S. E., 8 1 ;  S. 2%. Robinson,  supru. 

F o r  the  reasons stated, the  defendant  ii; mt i t l ed  t o  a 
N e w  trial.  

STATE v. ELLEN HARRIS. 

(Filed 1G June, 1938.) 

1. Criminal Law 2- 

"Willful," a s  used in a criminal statute, means something more tl1a11 an 
intention to do a thing; it  implies the doing of an act purposely and 
deliberately, without authority or careless whether one has the right to 
do the act or not, in violation ~f lam. 

2. Carriers 5 1%-Evidence held not to show willful violation of provi- 
sion for segregation of races on bus. 

Thr evit1cnc.e disclosrd t l ~ t  dc>f(indant. n S q y o ,  c~llerrtl  :I I ~ n s  ;IS ;I 

]):rssengcr. pnsscil several vacant scs:rts in thr front of the bns, nut1 tool; :r 
scxt on the. last seat on the :kislc. ill the r en t  inin~cyliately i n  front of t l i t ~  
1o11g rear scat in the back of the hlis. that thcre:~ftcr : white p:lsscluprr 
got on the I)ns whrn all srats  Tverc occnpic~tl csccpt the st?;rt I)clsidt, tlofcwtl- 
; I I I ~  and scints on the lolg rcnr seat, that I](, :111tl the contl~ivtor rc~lncwtc~l 
tlefentl:~nt to more Inck to tlic long rear stt:rt. :rntl that s h r  rclf~~scvl to ilo 
so. I)ut offcrcd to learc the I m  if 11c.r mont'y w 3 r e  refluitlcd. S .  ('. ('o<lca, 
3537, provides that Scgroes sliirll occupy tlw lilst racalit scat in thc~ aisle 
nearest the rear, :lnd that the. willful viol:~tion of the provisio~~s of tlicl 
statute should constitute n misilcmcknl~or. Hrltl: The t > \ - i t l c q r c y  f:~il.: to 
tlisclosc :I willful riolntion of the p r o ~ i s i o ~ ~ s  of tlrca rel;~tive st;1t11tt~s 1)y 
tlt'ff3ntlnnt, and ill n prosecution thrrcwitlc~r llcr ~ n o t i o ~ i  to  no~ls~ i i t  s110111il 
11:1vr> been nllowcd. S. (i. Codc, 3536. 3637. 35.19 ( a  ) . 

3. Statutes 5 8- 
('riminal statntes :Ire to be strictly vonstr~irtl. 
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APPEAL by defendant from Wil l iams ,  J., and a jury, a t  Xarch Term, 
1938, of DURHAM. Reversed. 

This is a criminal action, trikd before his Honor, C. L. Williams, 
Judge presiding, and a jury, a t  the March Term, 1938, of the Superior 
Court of Durham County. The defendant Ellen Harris  was tried upon 
a warrant charging her with violating C. S., 3536, 3537, and 3539 (a ) ,  
relating to the seating of white and Negro passengers upon vehicles 
operated for hire. 

The warrant sworn out in the recorder's court of the citv of Durham 
read as follows: "J. B. Harris, being duly sworn, on information, says 
that Ellen Harris, on or about 12 February, 1938, with force and arms, 
at  and in the county aforesaid. and within Durham County, did unlaw- " ,  
fully, maliciously and unlawfully occupy a certain seat in the front part 
of a bus operated by the Durham Public Service Company, and did then 
and there fail and refuse to move from said seat when reauested to do so 
by the operator of said bus, against the statute in such case made and 
provided and against the peace and dignity of the State. J. B. Harris, 
Com~lainant."  Jura t .  

The defendant was tried on this warrant in the recorder's court and 
from a verdict of guilty and judgment appealed to the Superior Court. 
I n  the Superior Court the warrant was amended to read as follows: 
"That the said Ellen Harr is  did then and there unlawfully and willfully 
enter and occupy a seat in a bus operated for hire by the Durham 
Public Service Comvanv, which seat was not the first seat nearest the 

A " ,  

rear of said bus that was vacant a t  the time and unoccupied, she, the 
said Ellen Harris, being a colored person." 

The defendant was tried and convicted on the amended warrant. 
The judgment of the court was a fine of $10.00, plus the cost of the court. 
The defendant made numerous exceptions and assignments of error and 
appealed to the Supreme Court.  he material ones and necessary facts 
will be considered in  the opinion. 

.4fforney-General N c M u l l a n  and Assistant Attorneys-General Bru ton  
and Wi l l i s  for the State .  

C.  J .  Gates and Edward  R. A v a n t  for defendant. 

CLARI~SOX, J. The defendant was convicted and judgment pronounced 
against her for violating the following statutes construed in pari 
m a  feria:  

K. C. Code, 1935 (Jfichie), sec. 3536: "All street, interurban and 
suburban railway companies, engaged as common carriers in the trans- 
portation of passengers for hire in the State of North Carolina, shall 
provide and set apart  so much of the front portion of each car operated 
by them as shall be necessary, for occupation by the white passengers 
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therein, and shall likewise provide and set apart  so much of the rear part  
of such car as shall be necessary, for gccupation by the colored passen- 
gers therein, and shall require as f a r  as practicable the white and colored 
passengers to occupy tlie recpective parts of such car so set apart  for 
each of them. The prorisions of this section shall no apply to nurses 
or attendants of children or of the sick or infirm of a different race. 
while in attendance upon such children or such sick or infirm persons. 
-Iny officer, agent or other employee of any street ra i lnay company who 
shall willfully violate the proriqions of this section shall be guilty of a 
nlisdmwanor, and upon conviction shall be fined or imprisoned in the 
discrrltion of the court." 

Section 3537 : "Any white person entering a street-car for the purpose 
of becoming a passenger therein shall, if necessary lo  carry out the 
purposes of the preceding scction, occupy the first vacant seat or unoccu- 
pied space in the aisle nearest the front of the car, and any colored 
person entering such car for a like purpose shall occupy the first vacant 
seat or unoccupied space in the ai& nearest the rear end of the c a r ;  
Provided. howe\cr. that no contiguous seats on the same bench shall be ., 
occupied by white and colored passengers at tlic same tinic unless and 
until all tlic othcr seats in the car shall he oceu1)ictl. ,lily person will- 
fully violating the provisions of this section shall be giiilty of a n~isdc- 
ineanor, and upon conviction shall he fined not inorc than fiftv dollari 
or imprisoned not exceeding thir ty days. H e  may also be ejected from 
the car by the conductor and othrr agent or agents charged n i t h  the 
operation of such car, who arc hereby vested with polict powers to carry 
out tlie provisions of this action." 

Section 3530 ( a )  : "The provisions of st&ons 3536-3539 are hereby 
extended to motor buses oueEated in the urban, interurban or suburban 
transportation of passengers for hire, and to the operator or operators 
thereof, and the agents, servants, and employees of sucl operators." 

*It  the close of the State's rvidence, the defendant in the court below 
made a motion for judgment as in case of nonsuit. C. S., 4643. This 
motion was overruled and in this we think there was enor .  

Section 3536, alrprcr, was passed hy the General Assenibly in  1907 and 
1900, and section 3537 was passed in  1907. I n  reference to street cars, 
ctc.. the law has bcen in force for over 30 years and 110 case has e \er  
come to this Court. In 1933 the street car, etc., provision was extended 
to motor buses operating in the State. 

I n  Corporation Conznzission zq. Infcrrarinl  C'om., 198 N. C., 317 
(320), is the following: " I t  has long been the settled policy of this 
State, promulgated through the legislative hranch of tht. government, to 
have q a r a t i o n  or begregation of the white and Negro races with equal 
accommodations, in the public institutions of the State, and by public 
service corporations. Separate schools for the white race and Negro 
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race; separate asylums and other institutions for the afflicted Segroes 
in the State, separate reformatories. etc. I n  the cities and towns that  
have them, separate parks, separate libraries, etc. By public serrice 
corporations, separation and segregation on railroad trains, steamboats, 
street cars, separation and segregation in the railroad and steamboat 
companies' passenger stations. 9. 1 % .  TYilliams, 186 S. C., 627. I n  
recent years, since the construction of hard-surfaced and dependable 
roads in the State, the bus line has become one of the most important 
carriers of passengers. TTe think the Corporation Commission has full 
and plenary power, under the present law, to see to it that  the bus lines 
provide separate accommodations for white and Segro  passengers, and 
separate bus station facilities. This matter is left largely to the discre- 
tion of the Corporation Commission as to the manner and method. As 
to separate apartmefits in the buses or separate buses run  for the accom- 
modation of the white and Segro  races, this is a matter for the Corpo- 
ration Commission to determine, taking into consideration the terminals 
of the lines, population, economical conditions. The matter should be 
worked out in good fai th by the Corporation Commission, taking all 
things into consideration, for the beqt welfare of the white and Segro  
races, so that  justice can be accomplished in this racial condition that  
exists among us-a duty that  the State o r e s  to all of its citizens." This 
case was annotated in the -1merican Law Reports, 66 A. L. R., p. 1197. 

I n  the present rase the bus carried white and Kegro passengers. The 
bus seated 25 persons. I t  had an  aisle down the center. with seats ( t v o  
persons each) on either side of the aisle. L\cross the rear was a long ?eat 
sufficient to seat f i ~ e  persons. The defendant, when she entered the bus, 
paid her fare a t  the front and immediately went d o ~ n  the aisle to the 
rear of the bus and took a seat on the last seat for two Dersons on the 
aisle-the seat in front of the rear seat which would accommodate fiue 
persons. Later Mr. and Mrs. R. B. Jones came in  the bus. Xrs.  Jones 
took a vacant seat-the only vacant seat left except the seat beside 
defendant and the long seat across the rear of the bus. Mr. Jones 
requested the defendant to move back to the long seat in the rear, where 
there was a vacant seat, so that  he might occupy the seat which the 
defendant had. This she refused to do, although requested to do so by 
Mr. Jones and the bus driver, but stated that  she would get off the bus 
if her fare mas refunded. 

I t  will be noted that  the act, section 3537, reads: "Any white person 
entering a street car for the purpose of becoming a passenger therein 
shall, if necessary to carry out the purposes of the preceding section, 
occupy the first vacant seat or unoccupied space in the aisle nearest the 
front  of the car, and any colored person entering such car for like pur- 
pose shall occupy the first vacant seat or unoccupied space in the aisle 
nearest the rear end of the car," etc. 
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X r .  Jones, under the proviso to section 3537, had his r ight :  "Pro- 
rideti, lio~vever, that 110 contiguous scatr on tlie same bench shall be 
occupied by nliite and colored passengers a t  the same time unless or  
until all of the other scat? in the car shall be occupied." The act 
provides, "Any person willfully riolating the provisions of this section 
shall be guilty of a misdemeanor." etc. 

I11 S. c. Il'hifencr, 93 N. C'., 590 (592), A s h e ,  J . ,  zays : "Conceding 
it to hare  been unlanful, it  does not follow that  it waq z c ~ i l l f ~ r l .  The 
word 'v-illful,' used in a statute creating a criminal offmse, means some- 
thing more than an  intention to do a thing. I t  implie3 the doing of the 
act purposely and deliberately, indicating a purpo-e to do it, n i thout  
authority-carelev ~i hethcr he has tlie right or not-ir violation of law, 
and it is this which makei the criminal in tmt ,  without which one cannot 
be brought within tlie meaning of a criminal statuie." S, v. Cook, 
207 S. C., 261; 3. I* .  ( 'on1  (lo., 210 S. C., 742 ( 7 5 . 2 ) .  

The defendant, when she entered the bus, nalkecl do~rr l  the aisle 
passing some four seats on either side of the aisle and i ook the fifth seat 
in front of the fire-passenger seat across the rear of the bus. Jones 
testified: "She was on the bus when I got on. She was seated on the 
last seat except the long seat in the back. T h e n  I got on the bus there 
was room for one passenger besides my wife excepting the long seat a t  
the back. When we entered the bus nlv ~v i f e  took a seat about middle 
way up. which left only the long seat cluse to the rlxar and then thc 
half seat beside the defendant. There was room for me to sit down 
there. There was no available seat across the aisle from where the 
defendant was sitting." 

Criminal statutes are to be construed ctrictly. Under the facts and 
circumstances of this case, xve do not think the dr fe i~dant  intended to 
willfully violate the provisions of this act. 

The attorneys for the defense in their argument conm~entled the act 
as one to bring peace between the races. S o r t h  Cai-olina's policy in 
regard to the S e g r o  is segregation and wparation with justice, under 
the Constitution. I t  has been the means of promoting a friendly rela- 
tionship and to a great estcnt brought peace and good will betx-ecn the 
sensible elements of the races in this State. This question of scparatioa 
and segregation was settled long ago. 

" ,hd  -1bram said unto Lot, Let there be no strife, I 1 ray thee. betneen 
me arid thee, and between niy herdmen and thy hertlmen; for we be 
brethren. I s  not tlie whole land before thce? Seliarak thyself, I pray 
thee, from m e ;  if thou wilt take the left liand, then I vi l l  go to the r ight ;  
or if thou depart to the right hand, then I will go to the left."-Genesis. 
ch. 13, vs. 5, 9. 

F o r  the reasons given, thc judgnlent of the court below is 
Reversed. 
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GUILFORD COUSTT v. ESTATES ADJIISISTRATIOS, ISC.. A D > ~ I X I ~ -  
TR.&TOR OF ESTATE OF G. A. GRINSLET, DECFASED: HARRY B. GRIlIS- 
LEY A N D  WIFE, LUCY ESTES GRIMSLEY; CORRISKE JUSTICE 
GRIJISLET (WIDOW), W. HESRT HUXTER, GUARDIAN AD LITEM OF 

CTSTHIA GRIJISLET, WJI. T. GRIJISLET, JR. ,  ROBERT J .  GRIJIS- 
LET .n~) CORRISSE GRIJIST.ET, ~ I I S O R S ;  11. W, SCIIIFFJIAS. 

(Filed 15 June. 1938.) 

1. Taxation 8 33-Lien for  taxes has  priority over other  liens. 
The lien upoa real estate for tnses is prrferretl to all other liens 11po11 

such renl estate, and conti~lnes until paid with interrst. penalties iul(1 
costs. C. S., 79S7, which lien is continned in  f i l ~ o r  of the holder of thch 
certificate of sale by sl~brogation. C. S.. S O X ,  S087. 

2. Taxation § 4 0 b -  

The purchaser of a tax sale certificate is subrogated to the lien for 
tases, and may foreclose same by civil action in the nature of an action 
to foreclose a mortgage. C. S., 8037. 

3. Taxation §§ 33, 40b:  Executors and  Administrators § 16-County pur- 
chasing certificate for  taxes assessed prior t o  death of insolvent 
acquires first lien, which i t  m a r  foreclose by civil action. 

After the death of insol~ent  intestate, certain land of the estate was 
sold for tases assessed prior to the death of intestate, and the county 
became the pnrchaser for want of other bidder. C. S., 8013, and received 
certificate of sale. C. S., 80%. Hcld:  The county acquired a first lien on 
the land, C. S.. 7980, 7987, S03G. prior to the claims of the administrator, 
widon., heirs a t  law, and judgment creditor of intestate, which lien the 
county may foreclose by civil action in the nature of an action to foreclose 
a mortgage, C. S., 8037, and the provisions of C. S., 93, that taxes should 
be paid by the personal representati~e in the third class of priority has no 
apldication to the statutory action to foreclose the tax sale certificate. 

1. Executors and Administrators # 20: Taxation 8 4 0 b T a x  sale certifi- 
cate may be foreclosed pending administration. 

The right of the personal representative to sell lands of the estate 
subject to such liens, statutory and otherwise, a s  exist a t  the time, in 
order to make assets to pay debts when the personalty is insnficient, does 
not prevent the holder of a tax sale certificate against lands of the estate 
for tases assessed prior to the death of illsolvent intestate from fore- 
closing same in a civil action, in the nature of an action to foreclose a 
mortgage, during the pendency of the administration. 

-IPPEAL by defendant '(Estates Aidministration, Iacorporated," admin- 

is t rator  of Geo. -1. Grimsley, f rom Uicens,  J., a t  2 1  March,  1938, Term,  

of GUILFORD. 
C i r i l  action to foreclose t a s  sale certificate. 



7 6-1 IK THE S U P R E M E  COURT.  [213 

The partieq  aired jury trial and snbniitted an agreed statement of 
fact with agreement that the court might find snch additional farts  as 
are required for a dcterniination of the is,ue.: arising on the pleadingi. 

Thr  ~ ) e r t i ~ w n t  facts so fo~lnd hy the court a r e :  Tn the year 1034. 
vountg taxes in the s l m  of $16.61 nere  duly asseswl upon certain lancli 
in Gu i l fo~d  County, Kortli ('arolina, onnrd by and regularly listed in 
the name of Geo. -1. Grimslrg, who died inteitate and insolvent on 
S Jlarch,  1935, resident of Forsyth County, So r t l i  ('arolina. Defelid- 
ant E s t a t ~ s  Adminietration, I n c m p r a t e d ,  was duly i~ppointed adnlin- 
i.:trator of the estate of said intestate, in the latter county. 

On 3 June,  1035, a t  a sale of real eqtate for the nonpayment of county 
taxes for the year 192-1, the plaintiff became the purchaser of the said 
Grinrsley lands, and received from the tax collector of Guilford County, 
and now holds, a certificate of sale therefor. 

This action was in.:tituted within the time liinited hy statute. De- 
fendant.: are the administrator, nidow, heir< a t   la^ and judgment 
creditor, rcspectirelg, of the said Grirnsley. Summolls and complaint 
have been duly <en-ed upon all defendant\. Sot ice  o *  action 1x1s been 
published as required by Ian .  Complaint is filed setting forth essential 
alleeations. On l r  the defendallt atiministrator has amyered.  I f  the " 
taxes he paid in full. pqmei i t s  to creditors d l  be reduced. I n  conse- 
quence, the clerk of Superior Court of Fo r sg t l~  County refuses to permit 
administrator to pay 1934 taxei; in full. I'aymcnt thc,*eof has not been 
made, hut the 1035 taxes, which vere  assessed after t l  e death of intcs- 
tate, hare  been paid. 

From judgnlent declaring that tlic tax, interest and cost constitute a 
first lien upon the lands. superior to any clainl or interwt of t l i ~  dcfend- 
ants, ordering sale and appoiliting rolnlnis>ioner to wll, with directionr 
as to application of proceeds of sale. tleferdant adrninistrator appealed 
to the Supremc Court ant1 assigns error. 

KI~IWRXE.  J. T h e r e ,  at a sale of real estate for nonpayment of 
county taxes. duly aswssecl prior to the death of an in:,olrent taxpayer, 
and after his death the county Lecoinri purchaser for \wilt of other 
bitlder (C. S., 8015). and receives cc~rtificate of sale (C.  S., 5024), does 
the county therehp acquire a first lien on such land (('. S., S036) ? I f  
so, can the county maintain a ciril action to foreclose on such certificate 
(C. s., 5037) ? 

Eac.11 question is ans~r-cretl in the affirmative. The authorities, statu- 
tory and judicial, support this decision. 
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The  lien of State, county and ~ n u n i c i p a l  taxes i n  each year  a t t a c h s  to 
all  real e+tate  of the taxpayer  situated v i t h i n  the county or n1mlicip:~lity 
i n  n.hich the tax  list is made and placed i n  hands of proper office1 f o r  
collwtion. This  lien is preferred to all other liens upon such real estate. 
and continues unt i l  such taxes, intereqt, penalties and costs shall be 1)aid. 
C. S., $957. Publ ic  Laws 1920, ch. 306. S e z r  IL~rtzol~er  Coittziy 1 .  

TT'hife~i~rrn,  190 S. C., 332. 120  S. E . ,  808;  h h u l e  Protl~rc.f \  C'o. 7%. C ~ t ~ z r n f  
Co. ,  200 S. C., 226, 156 S. E., 777. T h e  holder of a certificate of sale 
is subrogated to the r ight  of the State, county or other municipal i ty  f a r  
the taxes fo r  which the  real estate was sold, and  haq "the r ight  of lien 
against the real estate described i n  the  certificate as i n  case of mortgage." 
The  holder is entitled to a judgment f o r  the sale of such real estatc f o r  
the satisfaction of ~i hateyer s u m  there m a y  be due upon such certificate. 
T h e  relief on the  certificate m a y  be afforded "only i n  a n  action i n  the  
nature of a n  action to foreclose a mortgage." C. S., 9037. S e x  I l a n -  
ovr r  C o u n t y  c. I ' l 'hi feman, s u p r n ;  S h n l e  P r o d u c f s  Co .  a .  C e m e n f  Co . ,  
S I I ~ T U ,  The  r ight  of foreclosure h- cir i l  action "is the sole right and 
only remedy to foreclose the  s a m ~ . "  O r ~ n g r  Cozrtlf,y r.. TT711so~~, 202 
S. C.. 424, 163 S. E., 1 1 3 ;  TT'ilXes C ' o u u f ~ j  r .  Fores ter ,  204 S. C.. 163. 
167 S. E . ,  691:  Logrcn a. G r i f i f h ,  205 S. C., 590, 172 S .  E., 34s; Rlgsbee  
1.. n r o g d e n ,  200 S. C., 510, 154  S. E.. 24. I n  Logntz r.. G'ri@fli, airprcr. 
R r o q d r n .  .I., s a i d :  "The applicable statutes create a lien f o r  p u r c h a v r s  
a t  t ax  sales, and also prescribe the procedure f o r  enforcing .aid lien. 
'Foreclosure' is the process  pro^-idetl fo r  tu rn ing  the lien into t ~ ~ o t i c ~ / . "  

T h e  statute. a l e  plain, explicit and understandable and need 110 inter- 
pretation. rnder these statutes and  decisionr of this  Cour t  the taxes 
levied by Guilford County became a lien upon the lnnds i n  question 
superior to all other liens theretofore o r  thereafter  created upon \aid 
lands. except as to  taxes, if any,  due to  S ta te  o r  municipality. Through  
the certificate of sale this lien is continued i n  the county by v a y  of 
subrogation. T h e  county has the r ight  of foreclo,ure, and tha t  r ight  is 
the only r ight  the county has  to enforce the lien of the certificate of ;ale, 
f o r  the collection of the tax. T h e  county m a y  purcue this course a t  i ts 
election. Rigsbec  a. Brogdet l ,  slrprrc. 

Defe~lt lant  administrator  contends tha t  in  the pre-ent case, the estate 
being i n s o l r e ~ ~ t ,  "the taxes asse5ied on the eitate of deccased prcl-ious to  
his death" a re  r e l e g a t d  to  the tllircl c l a ~ s  hy the s tatute  p r o d i n g  f o r  
payments of the  debts of the  cctate. ('. S., 03. Tit11 this u e  do not 
agree. I n  Riysbce  I ,  Broqt lcn ,  c i r p ~ v ,  the Cour t  held tha t  tax+ 011 a 
life estate assesced l~rel- ious to the death of the t aspaycr  a r e  entitled to  
preferential payment out of the l~c~rsona l tp  left by him, but tha t  the t ax  
sale* ccrtifi-atc iticllf is not prorahle  ah a prrferred claim again-t t h < ~  
estate of the tleceased. T h e  court added, 1ion.cl cr,  tliat " F o r e c l o * ~ ~ r e  
and redemption a re  the pertinent remedies of the  i n 4 r i d u a l  llolder of 
the certificate ant1 the  o v n e r  of the  land." 
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GCILFORD COUNTY t'. ESTATES .II)IIISISTRATIOK, IKC. 

I f  tlefeiidants' coutention should he accepted, then, upon the death of 
a t a q ~ a y e r ,  ('. S., 93 ~vould strike dovn numerous statutes which are 
:~pl)licablc to the taxpayer ~rl i i lc  living. ('. S., 03 11-ould run  countw 
uot only to tlie tax lien rreated under C. E., 798'7, the lien of t a s  sale 
certificate provided under C. S., 5036, and tlie subrogation and right of 
forcelosure as in case of a mortgage as prescribed in 8037, but to C. S., 
7980. This last statute requires that  in judicial proceeding for the sale 
of land the judgment shall provide for payment of taxes, and in sales 
under powers granted taxes shall be paid out of the proceeds. I t  fur-  
ther prorides that a failure to pay the tax shall not vacate or affect this 
lien, but that  such lien shall be discharged only to the extent that  pay- 
meat is actually made. 

T'ntler defendants' contention, on the death of the taxpayer, a transi- 
tion tilkes placc, and the licn of the mortgage goes into first place, and 
that of the taxes into third place. 3Iani fe~t ly ,  the Legislature did not 
so intcncl. C. S., 93 dcals with the administration of personal estates. 
". . . The personal property of any deceased person shall be liable 
in  tlie hands of any executor or administrator for any tax due by any 
testator or intestate. . , ." ( 2 .  S., 8008. C. S., !)3 provides the 
order for payment of debts out of the personal property. Upon the 
death of the taxpayer the personal estate vests in the tdnlinistrator or 
executor, and the lands descend to his heirs or rest in the devisees, sub- 
ject to be sold, if necessary, to make assets to pay debts. Price t'. 

J s i . i n s ,  212 N. C., 583, 19-1 S. E., 284; 1,inkcr v. Linker, ante, 351, 
196 S. E., 329. I f  the personal estate be insufficient to pay debts of the 
estate, the administrator, by appropriate proceeding, may resort to the 
sale of the land, bnrdelletl, h o ~ r e v t ~ ,  with such liens, statutory or other- 
wise, as esist a t  the time. But  this right does not prevent the holder 
of the t a s  sale certificate from foreclosing in civil acticln in the nature 
of an action to foreclose a niortgage during the pendency of the admin- 
istration of the estatc. Nothing said in Birrson 2%. IIclmon, 211 N. C., 
203, 189 S. E., 502, militates against this position. 

Defendant relics upon thp case of Fert i l izrr  Co. v. Boilrne, 205 S. C., 
337, 1'71 S. E.. 368. -1s n-as said in the case of R. R. 1 . .  Reid, 187 
N. C., 320, 121 S. E., 534. "If we apply the statement of Chief Jzisfire 
Jforshall that  'every opinion, to he correctly understood, ought to be 
considered with a view to the case in which it was delirered' " (IT. S. z.. 
B ~ I w ,  25 Fed. Cases, 16.5)) we must conclude that  there is nothing in 
Fertilizer Co. v. Bourne ,  suprcr, that  militates against our present posi- 
tion. The lien of a certificate of tax sale and the right to enforce such 
lien by foreclosure were not there involved. 

The judgment below is 
Affirmed. 



N. C.] SPRIKG TERM, 1938. 767 

MERCHANTS BASK (ORIGIKAL PARTY PLAINTIFF), ASD A. J .  POLLARD, 
, ~ ~ I G N E E  O F  T H E  BIERCHASTS BASK (;IDDITIONAL PARTY PLAIXTIFF), 
V. C. H. IT'E-kTER A N D  B. K. FOX. 

(Filed 15 June, 1938.) 

1. Banks and  Banking 8 7a- 
When a general deposit is made in a bank, title to the money passes 

from the depositor to the bank, forming a general fund for the payment 
of depositors, and the depositor owns a credit account wit11 tlle ballli 
under the relation of debtor and creditor. 

2. Execution 8 3-Conceding t h a t  money from particular fund is exempt, 
upon deposit thereof, credit account with bank is subject t o  execution. 

Conceding that money received by a j~idgment debtor through the Xorth 
Carolina Industrial Commission from the Insurance Fund of the State of 
S e ~ v  Yorli as  compe~isation for permanent disability for injury rewivetl 
while the debtor was employed in the State of Sew Torlr is exempt from 
execution in supplemental proceedings in this State, when the d(>btor 
makes a general deposit of money so received, the credit ncconnt with the 
bank is subject to execution. 

3. Courts 8 11- 
Laws of another State in regard to exemption of personal property from 

execution hare no estra-territorial effect and are  not controlling in regard 
to personal property within this State. since an exemption relates to the 
remedy and is subject to the law of the fwuna.  

-IFPEAL by  defendant C. H. Weaver  f rom Ervin, Special Judge, a t  
February  Term,  1938, of DURHAM. Affirmed. 

This  is a proceedings supplemental to  execution instituted by the  
plaintiff, A. J. Pollard,  upon a judgment against the defendant, C. 11. 
Weaver, i n  which said defendant 's deposit account i n  the  Bank  of 
Chapel  H i l l  i n  the sum of $1,136.69 was attached or  seized. 

T h e  plaintiff, Merchants  Bank ,  procured a judgment against tlir de- 
fendants  i n  the  sum of $500.00 and  costs, which judgment was duly 
docketed i n  D u r h a m  County. T h e  liquidating agent of the Xcrchants  
Bank,  fo r  a ra luab le  consideration, t ransferred and assigned said judg- 
ment  to A\. J. Pollard.  Pol lard had  a t ranscript  of said judginent 
docketed i n  Orange County and  procured the issuance of execution to 
said county. H e  likewise instituted proceedings supplemental to execu- 
tion, and  notice 2vas issued to the B a n k  of Chapel  H i l l  under  the  statute. 
rpon its being madc  to appear  to the  clerk t h a t  the defendant had  a 
credit account wi th  said bank i n  the  sum of $1,136.69, the clerk issued 
a n  order requir ing the said bank to p a y  said sum into the office of tlle 
clerk and  directing t h a t  a l l  of said sum i n  excess of $500.00. personal 
property exemption, be paid to the judgment creditor as  a credit on said 
judgment. 
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011 apl!e:~l, i t  a p l ~ e a r i n g  tliat the defendalit claimed tha t  <aid tleposit 
account \ \ a >  cxc'liil!t froill execution or  wizure f o r  tha t  it  n as  a ljart 
of tlie proccetls of a settlciiicnt rwei red  by hiin f r o m  the Incluitrial 
('onilnirsion of the S ta te  of SPW york under a n  award to h im for  
perinanent di,al)ilitics, liich a\\ nrtl under  the l e i \>  of he S ta te  of S e n  
York  iq i w w ~ p t  f r o ~ n  a11 (~1:1111is of c r ~ d i t o r s ,  the J u i l g ~  f ~ ~ l n d  tlw fact5 
ill respect thereto ant1 atljutlged tlmt said credit account is cubjtct to  
execution ant1 attaclnnent i n  this procecdiiigs. I t  n.ns thereupon ordered 
t h t  i11t~ T h k  of C"hapc>l Hi l l  1)ay o l c r  to thc tlcfenclant, ('. 11. TVca~cr ,  
as his  per\oiial property excniption the sum of $500.00 and  tha t  the 
said bank p a -  o w r  the remaining lmrtioii of the  fund  to the  clerk of 
the  F l ~ p e l i o r  Cour t  of I h r l m n 1  ('amity. to be applied 011 tlic judglncnt 
i n  this can.?. T o  said judgnlent the defe idan t  csccptecl and appealed. 

B H I L I  7 .  T h e  defcntlnnt, i n  1030, while temporari ly  rei iding in 
tllc S t a t e  of S e n -  yorli a d  n-liile ellgaged i n  inch~str ia l  eniployment as  
a iiiecllanic f o r  tlie General JIotor, C'orporation, suffered personal 
in jury ,  rcsnltiiig i n  a permanent  disability. I I e  v7as zwarded conlpcn- 
satiori f o r  said i l i j u q  hy the Iliduztrial Commission of the  S ta te  of 
S o w  york ;~iitl tlicrcaftcr f r o m  Ju ly .  1030. to  Koremhcr,  1937, recei\ ed 
said i -oi i l l~c~lmtio~l  i n  nlontlily inqtallments. I n  S o r c n i b e r ,  1937, the 
I n d ~ ~ i t r i a l  Conimis4on of the S ta te  of Sort11 Carolina. a t  thc request of 
tlw I i l d ~ ~ s t r i a l  Coiiin~i-sioii of X c n  T o r k ,  held a hear ing  to consider 
mid :iicertain haid T e a r e r ' s  pliysical condition ant1 to  determine nhet l ier  
i t  would be just and  f a i r  to  iettle liiq claim by a l u m p  surn p a p e l i t .  
T h e  S o r t l i  C'arolina I ~ i d u s t r i a l  Conimi~s ion  re l~or ted  to  the  N e w  T o r k  
Int lut t r ia l  Conlmi~s ion ,  rc~cor~~ii icnt l i~ig a lump sun1 qettleinent of s:~icl 
claiin by  the  payrilelit of $4,000. Tllcrcupon, fa id  clailn was settled by  
the payment  to  tlic defendant of the >urn of $4,000 out  of the S ta te  
I i i iu rancr  F u n d  of the S ta te  of N e w  Torl;, n-hie11 pa:-ment n a s  made 
throuc.11 the  Int lustr ia l  Commis&m of the S ta te  of S o ~ t l i  ( 'arolina. Al 
par t  of this nloney n a s  clepo>ited i n  the Dank of Cl la l~e l  H i l l  ancl the  
deposit credit of $1.136.69, nhic11 is i n  con t rowr-y  i n  this proceed~ngq, 
r c p r e m ~ t s  tlw ha lnnw of said tlepobit no\\ dne the defen {ant.  

LT11,lc.r the  l a m  of the S ta te  of Ken York  the money paid to  the 
defeliclant i n  sc~ttleiiicnt of hi* claim is exempt f r o m  all c laimi of crctl- 
itors. TI-e a r e  not reqniled, hov  c.i er, to  determine n hethcr  this  exenlp- 
tlon f o l l o ~ \ s  the  nlollcy into the  S ta te  of S o r t h  Carol ina and  is now 
a ~ : ~ i l a h l e  to the  defentlant. T h e  defelltlalit has  parted n i t h  the  money 
an(1 n o v  o~v~i.:  a credit account v i t h  the B a n k  of C'hap.1 Hil l .  T h i s  is 
a so lwnt  crcdit p ~ ~ r c h a s c t l  n it11 the money icceired by him. 
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Baxs  r.  WEAYER. 

The relation between a bank and a depositor is that  of debtor and 
creditor. R e i d  c. Hnnlc, 159 N. C.. 99, 74 S .  E., 746; (;ralzam 1 % .  S17nre- 
h o ~ i s e ,  189 S. C., 533. 127 S. E., 540: l ' r ~ r c t  C'o. 1 , .  Rosc', 192 N. C., 673. 
135 S. E., 795; l 'rlrsf Co .  1 % .  Spencer. ,  103 1, ('.. 745, 138 S. E.. 124 ;  
11'0ocly 2..  B a n k ,  194 S. C., 549, 140 S. E. ,  150; 58 A. L. R., 725. r n d e r  
"general deposit," creating relation of debtor and creditor, money passes 
from depositor to bank, forming general fund for payment of depositors. 
C o r p o r a f i o n  C 'omn~i s s ion  c. B a n k ,  193 S.  C., 696, 138 S. E., 22. The 
title to a general deposit passes to the bank. TT7a17 v. IIozuard, 194 
N. C., 310, 139 S. E. ,  440; I,nntl B n ~ k  1.. Rank ,  107 N. C., 526, 150 
S. E., 34. 

The T o r l d  W a r  Veterans Act prorides that  "the compensation, insur- 
ance and maintenance and support allowance payable under parts 11, 
I11 and IT, respectirely, shall not be assignable; shall not be subject 
to the claims of creditors of any person to whom an award is made 
under parts 11, I11 and I T ;  and shall be exempt from all taxation." 
Interpreting this section, this Court, in S t a t e  H o s p i t a l  c. R a n k ,  207 
S. C., 697, held that  when the funds received from a veteran under this 
provision of the Federal law hare  been invested in securities, the prop- 
erty thus acquired was not exempt from taxation under the provisions of 
said act. The Court quoted with approval from the opinion of Jus t i ce  
Cardozo  in T r o t t e r  v. Tennessee ,  290 U. S.. 354, 78 L. Ed., 358, as 
follows : "We think it very clear that  there was an end to the exemption 
when they (the moneys paid as compensation) lost the quality of moneys 
and were conrerted into land and buildings. The statute speaks of 
'compensation, insurance, and maintenance and support allowance pay- 
able' to the veteran, and declares that  these shall be exempt. TTe see 
no token of a purpose to extend a like immunity to permanent invest- 
ments, or fruit? of business enterprises. Yeterans who choose to trade 
in land, or in merchandise, i n  bonds, or in shares of stock, must pay their 
tribute to the State. I f  immunity is to be theirs, the statute conceding 
it must speak in clearer terms than the one before us here." Petition 
for writ of cer t iorar i  in this case v a s  denied by the Supreme Court of 
the United States. S e c u r i t y  S a t i o n a l  B a n k ,  guardicm,  pe t i t ioner ,  c .  
S t a t e  of S o r t h  Caro l ina ,  e x  rel. S t a t e  H o s p i t a l  for t h e  I n s a n e  a t  
R a l e i g h ,  295 U. S., 761; 79 L. Ed., 1704. 

Even if i t  be conceded that  defendant can plead the exemption pro- 
visions of the New York Workmen's Compensation Act and that  the 
same is a ~ a i l a b l e  to him in this State, such exemption is not shifted from 
the money to property acquired by him through the use of said money. 
Any exemption to which the defendant might be entitled under the laws 
of the State of Xew York, or to which he is entitled under the laws of 
this State, extends only to the money received in con~pensation for his 
injuries. When he elects to part with the money the exemption ceases. 
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I t  neither follows the money into the hands of the pchrson to vhom it 
is paid, nor attaches to the nc~vly acquired property. 

It might be nell  to note in passing that  "the dominion of a state over 
personal property witliin its borders is coniplete and its right to regulate 
its transfer and subject it to process and execution in its own way and 
by its ow11 laws is unquestioned." 5 R. C. L., 027. "Exemption laws 
are a protection only against executions issued in the state where the 
claimant resides. They hare  no extra-tcwitorial effect." S e x i o n  r. 
I t ~ s u ~ t r n c e  Co., 132 x. C., I ;  Btrlk 2%. I h r r i s ,  122 N .  C., 64;  45 I,. R. ,I., 
257. "Excmption l ans  are not :I part  of the contract ,  they are a part  
of the remedy and subject to the  la^^ of the forum." R. R. 1 ' .  S f u r t t l ,  
174 I,-. S., 710, and cases there cited. Spcaking to the subject in Gootl- 
w i n  v. C l a y f o r ,  137 X. C., 225, i t  i~ said:  "'The right of exenlption under 
the l:-rns of Virginia cannot be enforced here. I t  is nell  settled that  
exemption laws have no extra-territorial effect. They are not, in respect 
to the question now under consideration, a par t  of the contract, but 
relate only to the remedy, and the right to an  exemption is, therefore, 
subject to the lam of the forum." T o  hold otherwise would be but to 
concede that  the State of York by its l a w  can exel-cise direct juris- 
diction and authority over personal property x i th in  t h ~  State of North 
Carolina and exempt it from execution whenever such rioney is received 
from or through a court of the State of NPW york. 

The judgment below is 
Affirmed. 

RIBRTHA JOSEPIIISE 0. SEBASTIAN, ESITCUTRIS, r. HORTON MOTOR 
LIKES. 

(Filed 15 June, 1938. ) 

1. Autonlobiles § 12cFai lure  to stop before entering: through street 
intersection is not negligence per se. 

The failure of defendant's driver to come to a cwmpletc stop before 
entering a through street intersection is 11ot negligence prr sc, but only 
midence of negligence to be considered with other facts in the caw, sl1c11 
holding being a nrcessary corollary to thc provision clf ch. 407, Public 
Laws of 1937, sec. 120; N. C. Code, 2621 (3051, that failure to stop before 
entering a through street intersection sholrld not he  considered contrihu- 
tory negligence per s r ,  but only evidence to bc consider~~d with the other 
facts in the case upon the issue of contribi~tory neglige~tce. 

2. Segligence 5s 1, 11- 
There is no essential tlifference betwee11 negligence and contributory 

negligence : contributory negligrnce being merely the legligerice of the 
plaintiff, who becomes defendant, pro h n c  crce, upon the issue of contrihn- 
tory negligence. 
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3. Death 9 8-Court may not instruct jury what the age of testate was or 
that  his life expectancy was a stated number of years. 

In an action for wrongful death, an instruction that, according to the 
mortuary table, teitatc.'.; age Iwing a stntrtl u~imber of yearu, h i h  lift, 
espectancy was a certain number of years, is error ns being an expression 
of opinion by the court as to the sufficiency of the proof of the fact of 
age and the life espectancy, contrary to C. S., 364. 

4. Automobiles 8 1Ze-While motorist may assume that others will stop 
before entering through street intersection, he must use due care for 
own safety. 

While a motorist tral-eling along a through qtreet may assume that 
other motorists will stop before entering the intersection from n 4tle street. 
he remains under duty to conform to the rule of the reasonably prudent 
man, nnd an instruction that intestate, who was driring along the through 
street, had a right to assume that defendant's truck would stop before 
entering the intersection from a side street, i s  held erroneous for failing 
to further instruct the jury on the issue of contributory negligence as to 
whether intestate acted with due care in keeping with the exigencies of 
the occasion upon evidence that the truck had almost passed through the 
intersection before intestate reached same, and that intestate, notwith- 
standing, attempted to pass in front of the truck. 

, ~ P P E A L  by defendant from Bicens ,  J., a t  February Term, 1938, of 
GUII.FORD. 

Civil action to recover damages for death of plaintiff's testator, alleged 
to have been caused hy the ~vrongful  act, default or neglect of the 
defendant. 

Plaintiff's husband and testator, Dr. S .  P. Sebastian, was killed in 
the early morning of 24 June,  1937, a t  the intersection of Benbow Road 
and Washington Street, Greensboro, N. C., when defendant's truck and 
trailer, driven by J. S. Poteat, collided with the Plymouth coupe oper- 
ated by the deceased. 

I t  is i n  evidence that  by ordinance of the city of Greensboro, passed 
pursuant to authority contained in the Motor Vehicle Law, "JVashington 
Street from Xacon Street to XcConnell Road7' was designated a 
"Through Highway" x-ith a lawful rate of speed not exceeding thir ty 
miles an  hour, and that  upon the surface of the trareled portion of 
Benbotv Road immediately before entering the intersection with Wash- 
ington Street is the word "S T 0 P" in large letters painted upon the 
ground. 

The evidence is conflicting as to the speed of both refiicles vhen  they 
entered the intersection. The defendant's drirer  testified: "When en- 
tering that  intersection I slowed my truck down to almost a standstill 
and placed it in second gear and looked in  both directions. . . . I 
did not see anything. . . . I would not say I came to a complete 
stop, but almost. At  the time I entered the intersection I was not 
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:I~IYIS: tlie qtrcct this car rmnr running right in fro1 t of me. I r u t  
slightly to the right wild his rear fender and n-lice1 hung the left-halid 
side of Inv hninl)er." 

'rhtjre i i  otlicr cvidence that the trlick cntercci the intcr~ection around 
30 or 40 mile.: all Iloiir ant1 that it ~ a k  r1111ni11g too fast to s t o p  

T11~ speed of Dr .  Sebastian's car i. variomlg ebt imatd  from 10 or 15 
to 30 milcs an  hour. "It looked likc it turned to t l ~ e  left and trietl to 
get ill front  of the tnlck. . , . I t  did not stop. [t looked like i t  
tried to go in front  of the truck. 111 fact, he did t ry  tr, get in frolit of 
tllr truck. . . . Tlic t r ~ c I i  n a s  going <out11 and it ? : I<  011 i t \  ~ i g l l t -  
hand side of tlw 5trect. I t  had ilearly p a s d  through rllc intt~rscction. 
Tt lacked 'i or S feet of having p ise t1  through. Dr .  Seb3stian pillled hi< 
car to his left." 

Thc following esccrpt from the charge forms tlw basis of one of 
defelidalit's esceutirc a s ~ i ~ i m l e n t s  of error : 

"The court rhargrs - o u  that  if you arc %atisfied l+- the grcoter weigllt 
or pr~pondernnce of the e~ idenee  that the c l r i~e r  of tlii:, truck failed to 
stop a t  this 'Stop' sign ant1 mteretl this intcwectiol~, that iuitlw the law 
tha t  would be negligelxe pcv  sc, or negligence in  itself." 

-\gain. in respect of the mortuary tabIe, tIir jury n a s  instructed as 
f o l l o w :  "The court charges you that  his eq~ec tancy  according to this 
table of mortality, as yead to you by tlie court, the age of Dr .  Sebastian 
being GI rears,  that  hi.; exprctailcy is 13.5 yearb." l':sccption. The 
court had previously instructed the jury : "You have a right to consider 
this statute in niaking up your rerdict, but you are not b m n d  by it." 

The follo~ving instruction, g i w n  in response to a request from the 
jury, i s  also assigued as e r ror :  

J u r o r :  "Therc is o m  point of Ian., I believe, the jury is not entirely 
clear on. and that  is the questioil of whether or not Plr. Sehastian in 
appronching thi-. in t r rwct io l~  hacl a right to assume from the fact that  
there was a 'Stop' sign on Benhow Road that this track would stop 
before entering tlie i~itersectioa, and juct n h a t  right that a-nmption 
~vould gire him." 

Tllc ('ourt : "Gentlenicli of the ,jury, this being a strcct designated by 
the statute or ordinance of tlie city of Greeu>boro ah u itol) street. :tny 
person operating a motor ~ e h i c l e  on Kasllington 8trci.t Ilad :I right to 
assurnc that  any person operating a m o t o ~ ~  vehicle 011 Bcnl~orv Road 
would come to a i top  before entering Washil~gton 2 1 ~  cnw." 

The usual i s ~ u e s  of negligence, contributory negligence and danlages 
n-crc s~lbmitted to the jury a n J  ansnered i r  favor of tlie plaintiff, the 
damagm bcing assessed at $25.500. 

From judgment on the verdict, tlle defendant  appeal^, aisigniilg errors. 
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R. R. K i n g ,  Jr . ,  8. B. -ld~11)2s, and  X o s e l e y  '6 I l o l t  f o r  p l a i ~ l i f l ,  
appellee.  

Cochran  CC J IcCle~ leg l tnn  and S a p p  & S a p p  for d e f e n d n n f ,  nppelltrnt. 

STACY, C. J. There are a number of exceptions appearing on the 
record. but we deem it unnecessary to co~isider them scr ic~f inz  as rulings 
upon the folloving d l  suffice to dispose of the present appeal. 

First  : Was it error for the court to instruct the jury that  if the h i r e r  
of defendant's truck failed to stop at the "S T 0 P" sign on I j c n b o ~  
Road before entering the intersection with Tl'aehington Street, a through 
highx-ay, "under the law that r o u l d  he negligence per sc, or negligence 
in itself"? The law as presently written answers the question in the 
affirmative. 

I t  is provided by ch. 407, Public L a m  1937, see. 120, that  the State 
H igh~vay  Coninlission r i t l i  reference to State highways, and local 
authorities ~ v i t h  reference to highways under their jurisdiction. may 
designate main trareled or through highways by erecting a t  the entrance 
thereto, from intersecting highwayq, signs notifying drirers of vehicles 
to come to a full stop before entering or crossing such designated high- 
way, "and whenerer any such signs have been so erected i t  shall be 
nnlan.fu1 for the driver of any rehicle to fail to stop in obedience 
thereto. That  no failure so to stop, ho~vever, shall be considered con- 
tributory negligence per cc in any action a t  law for injury to person or 
property; but the facts relating to such failure to stop mag be con- 
sidered with the other facts in the case in determining whethcr the 
plaintiff in such action v a s  guilty of contributory negligelice." 

I f  the failure to come to a full stop before entering or crossing a 
through liigli~vay in obedience to any such sign duly erected is not to be 
considered contributory negligence p ~ r  s u n  the part of a plaintiff in 
any action at law for injury to perqon or propertx, but only evidence 
of such negligence, we think i t  fol lom as a necessary corollary or as 
the rationale of the statute, that vhere  the partv cliargetl is a defmdant 

A .  - 
in any such action, the failure so to stop is not to be considered negli- 
gence per see, but only evidence thereof to be considered with other facts 
in the case in determining whether the defendant in such action is guilty 
of negligence. 1937 Supp. to S. C. Code of 1935 (Xichie) ,  eec. 2621 
(305) ; X e l l e r  i s .  X. R., 205 N. C., 260, 171 S. E., 73. Indeed, it may 
not be inappropriate to say that  in an  action a t  law for injury to person 
or property, the plaintiff therein becomes defendant, pro llnc vice,  upon 
the issue of contributory negligence. There is really no distinction. or 
essential difference, between negligence in the plaintifl and negligence 
in the defendant, except that  in an  action like the present, the negligence 
of the plaintiff is called contributory negligence. Liske 1 . .  Tl'nlfon, 
198 S. C., 741, 153 S. E., 318. The criterion for establishing both is the 
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same. -1Ioorr 1, .  Iro)r ITTorh.\, 183 S. C., 435, 111 S. E., 776. The same 
standard applies alike to both. Pectrson 1 % .  L u t h e r ,  212 S. C.. 412. 
Hence, according to tlie rule of equalit., if a g i ~ e n  act iq not to be 
rc.garcled as contributory ncgligmce per sc on the part of a plaintiff in 
any action a t  law for injury to perqon or ~xoper ty ,  the same act ought 
not to be regarded a< negligence per se on the part  of a defendant in 
any S U C ~  actlon. Scc S m i f h  I.. R. R.. 200 S. ('., 177, 156 S. E., 508; 
f l .  1 % .  S'crficr,fic~ltl, 198 1. C'., GS2, 153 S. E.. 155;  W e : t o n  1 % .  R. I?., I94 
N. ('., 210, 139 S. E.. 237; K i m l ~ r o ~ r q h  T .  I l i n r s ,  180 Pu'. C., 274, 104 
S. El., GS-1. Nothing was said in  B e a d e n  1.. T r n n s p o r f a f i o n  Co., 211 
S. C:., 639. 191 S. E.. 331, which rnilitatt3s against tEis position. The  
qnestion presently prescntecl was not raised in the IIctrdcn c c r s ~ ,  suprcz. 
The ruliiigs there are accordant herex-ith. 

I t  will be obscrred that  this exception is not conccriled with section 
103 of the Motor T'chicle Law, ch. 407, Public Laws 1937, which deals 
with speed restrictions and p r r m n  facie evidence arising from qpeedq in 
c s r e v  of the restrictioils therein set out. Il'ootla 7%. Frcjcmn,l, cinic, 314. 

Secolid: I s  tlicre error in the instruction, '(according to tllic, table of 
mortality . . . tlie age of Dr.  Sebastian being 61 years, . . . 
his expectancy is 1.7.5 years"? I t  is not perceived wherein the instruc- 
tion here challenged differs from the one held to he e.rorleons in I h b -  
bard 1%. X .  R., 203 S. C., 675, 166 S. E., 802, or the one disapprored in 
T r u s t  Co .  1..  G r e y h o u n d  L i n e s ,  210 N .  C., 893, 186 S. 13., 320. 

I n  tlic instant caw, the court made definitive the agt, of the deceased, 
as wc.11 as his expectancy, and thus espressed an  opinion as to the suffi- 
ciency of the proof of both facts. This runs counter to C. S., 564, which 
prohibits the judge from expressing any opinion as to "whether a fact 
iq frilly or sufficiently pro~en. ' '  Coqrlill T .  H n r d w o o d  Po., 194 S. ('., 
745, 140 S. E., 732. The instruction was calculatetl appreciably to 
angment the recovery, which it llndoubtedlp did. 

Th i rd :  IS thcre error in the iiistrr~ction given in resI onse to a request 
from the jury, that Dr .  S c b a ~ t i a n  "had a right to :issume that any 
perqon operating a motor vehicle on Benbow Road would come to a 
stop before entering W~sh ing ton  Avenue" r 

I n  tlie circumstances of tlie case, we arc ronstrained to think that  this 
instruction may ha\ ( ,  mi5lcd the jury in its consideration of the second 
issue. 

I t  is true, there arc expressions in a number of cases seemingly in 
support of the charge, notably Ilcrr~coch. c. Tl'ilson, 211 N .  C., 129, 189 
S. E.. 631 ; tToncs I.. Hngwr l l ,  207 S. C., 278, 177 S. E., 170;  C o r y  2%. 

C o r y ,  205 X. C., 205, 170 S. E., 629; a i d  S h i r l e y  1' .  d yr r s ,  201 S. C., 
51, 153 S. E., 3.20, and ordinarily the instruction might not he objection- 
able, but llcre, there iy evidence tending to show that the truck "had 
nearly passed tllrougll tlie intersection" before the decr>ased reached it, 
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and then he undertook to pass i n  f ron t  of the m o v i ~ l g  t ruck by tu rn ing  
to his  left. Pozcers e. S f e r n b e r g ,  an te ,  41. T h e t h e r  this  was i n  keep- 
ing with the exigencies of the  occasion should have been submitted to 
the j u r y  on the issue of contributory negligence. A1leacham v. R. R., 
an te ,  609. 

Sotwi ths tand ing  D r .  Sebastian's r igh t  to  expect compliance with the 
law on the  p a r t  of the dr iver  of defendant 's truck, Qztinn v. R. R., a n f e ,  
48, still  this  did not lessen his  own obligation t o  conform to the rule  of 
the reasonably prudent  man,  which was still  required of h im.  ,Ileacham 
a. R. R., s u p r a ;  P o w e r s  a.  S t e rnberg ,  s u p m .  

T h e  case is  a n  impor tan t  one. Both sides a re  great ly interested i n  the  
result. painstaking investigation of the record leaves us  with the 
impression t h a t  the  above instructions, assigned as errors, weighed too 
heavily against  the  defendant. 

K e w  trial.  

J E R R Y  A. J O S E S  A N D  F I D E L I T Y  & CASUALTY COJIPAKY T. RASEP 
CHEVROLET COMPANY. 

(Filed 15 June, 1938. ) 
1. Pleadings 8 20- 

Upon demurrer, the allegations of the complaint are  to be taken as  true, 
and are  to be construed liberally in favor of the pleader. 

2. Automobiles 5 '?-Complaint held to state cause of action in favor of 
guest in car against dealer for alleged defective brakes. 

The complaint alleged in substance that plaintiff was an invited guest 
in an automobile, that because of defective brakes, the car was wrecked, 
resulting in serious injury to plaintiff, that defendant dealer sold the car 
to the owner mith whom plaintiff was riding, and that the dealer adver- 
tised and represented that the car was equipped mith good, reliable brakes 
when it  knew that said automobile had brakes defective in material and 
morkinm~sl~ip, and that the defects would natnrally result in the brakes 
becoming applied in an emergency manner in the ordinary operation of 
the car, causing the operator to lose control over the car. Held: The 
complaint alleged negligence, and injury to a passenger in the car as  a 
proximate result of the alleged nc~gligence and facts from which injury 
might have been foreseen, and drfeildnnt dealer's demurrer to the. corn- 
plaint shoultl have been overruled. 

APPEAL by  the plaintiffs from C ' m n w ~ r ,  J . ,  a t  X a r c h  Term, 1938, of 
XEW HAROVER. Reversed. 

d l b e r f  W .  Cozcper,  Poisson &. C a m p b e l l ,  nnd J .  A. J o n e s  for p l n i n f i f s ,  
appel lan  fs. 

R. A. B r y a n  and  B u r n e y  &3 McCle l land  for de f cndan l ,  appellee.  
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J o s ~ s  1;. CIIEVROLET Co. 

SCHEXCK, J. This is an  appeal from a judgment sustaining a de- 
murrer upon tlie ground that  the complaint does not state facts sufficient 
to constitute a cause of action. 

The complaint alleges that  the General Xotors Corporation (not a 
party to this action) waq and is engaged in the manilfacture of auto- 
mobiles for the uee of the general puhlic, said autorlobiles being de- 
signed and constructed to carry several passengers othcr than the oper- 
ators thereof; that anlong tlie antoniobil~w so manufactured Tras the 
Chevrolet automobile constructed for the purpose of carrying passengers 
over tlie public high\\-ays of the various states, incli~ding the public 
highways of Ken. EIanover County, North Carolina ; that the General 
Motors Corporation designed and constructtd said Cherrolet automobiles 
so that  "they could be used and were used, to the knowledge of the 
defendant (Haney Chevrolet Company), for carrying of passengers and 
guest.3 by tlie owners and operators of said  automobile^," and that  such 
use was general throughout the r n i t e d  States, and that  such automobiles 
were "so operated and used, to the knowledge of the defendant" i n  S e w  
I-Ianover County;  that  among the equipment used in the construction of 
the Clicvrolet automobile by the General Motors Corpolation, and forni- 
ing a part  of the standard equipment, was four-wheel brakes, and that 
"a substance, referred to as lining, formed a part  thereof." and that said 
brakes were the means of controlling the operation of said automobiles 
upon the highways, "to the knowledge oi' said defendant"; that the 
defendant knew '(that automobiles equipped with defeztive or inferior 
braking apparati  endangered the owners and operators of said auto- 
mobiles, their invited guests and other persons riding in said automo- 
biles"; that  the General Motors Corporation carried oil its business in 
Yew Hanorer  County through the defendant Raney Chwrolet Company 
a t  Wilmington, North Carolina, said defmdant acting as agent and 
distributor of the Chevrolet autoniobile for lhe General Motors Corpora- 
tion, and was so acting on 30 July,  1034; and 

"11. That  the said General Notors Corporation constructed its Chev- 
rolet automobiles and particularly those coming within !he model of the 
Chevrolet coach, Xotor KO. 11-503399, Serial No. 9CjC03-1459, with 
i n f ~ r i o r  and defective brakes, i n  that  the material used in  the construc- 
tion of said brakes, and particularly the substance or material referred 
to as the brake lining, was of an  inferior and defective material or 
substance, said brakes being defective, both in material and in  workman- 
sh ip ;  in that  the said brakes were so constructed and installed that  the 
lining, being of inferior and defecdve material. was exposed to such an 
estcnt that  water splashing from the surface of the road, in the normal 
operation of the automobile during, or imn~ediately following, an ordi- 
nary d ~ o w c r  of rain, became wet, the lining being of such an inferior 
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J o s ~ s  c. CHEYROLET Co. 

and defective substailce and material that it was absorbent and expanded 
upon conling in contact with water or other liquid substance and, 011 

account of the fact that  the lnechanical construction of the brakes v a s  
such that, upon the expanrion of the lining or the tightening of tlle 
braking equipment on any one of the four wheels of the said automo- 
bile, all of the brakes ~vould automatically be applied in an emergency 
state, thus rendering the operation and control of the automobile im- 
possible, by the operator or d r i w r  thereof, and constituted said auto- 
mobile a dangerous instruinentality n-hen it was undertaken to be 
operated upon the public highways. 

"12. That ,  as the plaintiff is advised, believes and so alleges, the 
braking equipnient of the said Cherrolet autonlobiles manufactured by 
the General Motors Corporation and sold hy it t h o u g h  the tlefendant 
Raney Cherrolet ~ o r n p a ~ l ~  n-crc so defectire in material and workman- 
ship and the automobiles so equipped n-ere such dangerous instrumen- 
talities that  the said General Xotors Corporation undertook to r q u i r e  
all its dealers, among wlion~ Jras tlle Raney Chevrolet Company, to have 
the owners of said autonlobiles equipped v i t h  the said defective brakes. 
as hereinbefore described, retnrnrd to them by the owners thereof and 
repaired, by the installation of material and cquipn~ent free from defect*, 
either in construction or workmanship. 

"13. That ,  as plaintiff is adrised, belieres and so alleges, the Raney 
Chevrolet Company sold a 1033 model Che\-rolet coach, Serial S o .  
9CC03-1459, Motor S o .  31-S03399, to J. P. Riggs on 15 June,  1034, 
which said automobile, as the plaintiff is advised, believes and so alleges, 
was equipped with inferior and defectire braking equipment, that  is, 
defective in material and vorkmanship as hereinbefore described in this 
complaint. 

"i4. That, as the plaintiff is advised, be1ie~-es and so alleges. the sale 
of said autonlobile to the said J. P. Riggs by the defendant was with the 
knowledge on the part of the said defendant of the defective and danger- 
ous condition of said automobile, har-iiig particular reference to its brak- 
ing equipment and arrangement. and that  said automobile so equipped 
v i t h  brakes defective in 71-orknianship and material was a dangerous in- 
strumentality and subjected the said J. P. Riggs and those whom he might 
invite to ride with him, the general public and particularly this plaintiff, 
to serious danger, and endangered the life and limb of the said J. P. 
Riggs, purchaser, hiq invited guest, the general public and particularly 
this plaintiff or any other person or persons whom the said J. P. R i g s  
might permit to ride with him upon the public highways of S o r t h  Caro- 
lina in said automobile. 

"15. That  in addition, as the plaintiff is ad~ i sed ,  believes and so 
alleges, to the implied warranty resulting from the manufacture and 
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sale of automobiles to be l m d  by the gei~eral  public upon the public 
highways of the State and thoroughfares in Xorth Cuo l ina  and else- 
whert., the said defendant advertised its said Chevro1.t automobile as 
being equipped ~ v i t h  dependable and reliable brakes, free from tlef'ect 
in material and workmanship, including the automol~ile hereinbefore 
described aq having been purcliaied by J. P. Riggs. and the defcildant 
speciiically warranted the said automobile ~vllcn it was sold and deliy- 
ercd lo the said J .  P. Rigps to b~ in a gootl lnecliai~ical state of repair, 
x i t h  adequate brakes, free from defects in material and/or workman- 
ship." 

The complaint further alleges that  on 30 July,  103-1, the plaintiff 
was injured IT hile riding as an  invited guest in the m~tornobile pnrchased 
by J. P. Riggs from the defendant, and that  a t  the time the automo\~ile 
was being operated by J. P. Riggs in a careful and prucent manner, and 
because the brakes s ~ ~ d d e n l y  and xithout warning, due to defective mate- 
rial and w o r k n ~ a n ~ h i p ,  became applied in an emergent-. state, and, in 
spite of the efforts of the operator to the contrary, thc automobile n a s  
ln~rletl off the road, inflicting ulmn the plaintiff ~ e r i o u i ~  and perillanent 
injury. 

Tlw cornplaint furthcr a l l~ges  that  the corporate plaintiff, the Fidclitj- 
& Casualty Company, has paid and is paying to the plaintiff, J e r ry  .I. 
Jones. as an  employee of the Tide TVater P o ~ v e r  Co npany, nndcr a 
policy of liability insurance issued to said power company by said 
casualty conlpany under the pro15iions of the Xor th  Carolina Work- 
men's Compensation & k t ,  and that  .aid casualty company is entitlcd to 
be snbrogated to the rights of the plaintif?' Jones, to the extent of its 
paymcmts to him, in such rccoyery as he may make in this cause. 

TTTe are of the ol~inion, and qo hold, that  his Honor erred in sustaining - 

the deniurrcr. Upon the demurrcr the allegations of tl e complaint are 
to be taken as truc, and are to he co11,trued liberally in f a ro r  of the 
pleader. The complaint in effect alleges that  the defendant sold to 
J. P. Rigps a passenger automobile to be uscd upon the public highways 
of New Hanover County, that  a t  the time of the sale the automobile had 
defective brakes-defertiye in material and workmanship, and that not- 
withstanding the defect was k11o~r.n to it, the defendant ' advertised" and 
represented to the piirchaser that  said automobile was equipped with 
dependable and reliable brakes; and that  ~ r h i l e  being 3perated by the 
purchmer in a careful and prudent manner said aut~~mobi le .  due to 
defective brakes, wrecked, thereby injuring the plaintiff, TT-110 was riding 
therein as an  invited guest of the purchaser. The allegation of the 
selling and delivery of an  automobile wit11 an advertisement and repre- 
sentation that  it was equipped with reliable and dependable brakes when 
it was known that  said automobile had defective brakes is an  allegation 
of negligence; and the fact that  such alleged negligeme might proxi- 
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mately cause i n j u r y  to a passenger i n  said automobile is a n  e ren t  t h a t  
might. i n  the exercise of reasonable care, have been foreseen. 

A n  interesting discussion of the liability of the seller of a defectire 
and  unsafe automobile f o r  i n j u r y  or damage caused thereby is found i n  
the Annotat ion contained i n  99 A. L. R., on pages 240 e t  seq. 

T h e  judgment below is 
Rereraetl. 

-- 

J O H S  H. KALTE A X D  WIFE, ELIZABETH E. KALTE, r. CITY O F  
LEXISGTOS. 

(Filed 16 June. 1035.) 

1. Trial § 11: Courts 2d-In proper instances, Superior Court may con- 
solidate for trial appeals from justice of the peace. 

When plnintiff institutes several actions in the same right in the conrt 
of the justice of the peace against the same defendant. ~ r h i c h  might hare 
been united except for the jurisdictional limitation of the justice's conrt, 
and n common defen~e  is set up as  to each canse, the Superior Court, upon 
appeal of the sereral actions, may coni.olidate same for trial. 

2. Municipal Corporations 48: Justices of the Peace § 4-Pleadings 
must be written and verified in action against city in justice's court. 

While ordinarily a pleading mny be ~erif ied or not, and in nil action 
instituted in the court of a justice of the peace the pleadings may be 
written or verbal, when an action against a city on a money dcmand 
is instituted in a justice's court the pleading must be written and wrified, 
since C. S., 1330 requires that  in an action against a city on a money 
demand the complaint must be verified, and defendant city's motion to 
nonsuit should be allowed when the action is instituted by summon5 \\-ith- 
out written pleadings. 

,IPPEBL by defendant f rom Bivens, J., a t  F e b r u a r y  Term. 1938, of 
DAVIDSON. 

Civil actions to recorer on interest coupons ofi bonds. 
O n  18 October, 1937. plaintiff instituted eighteen civil actions i n  

justice of the  peace court  of Davidson County. I n  each the summons is 
to  ansn.er complaint f o r  the  nonpayment  of a n  interest coupon on bond 
of the ci ty  of Lexington due to plaintiffs. I n  six of the actions the 
amount  demanded is $ 2 3 . i 5 ,  and  i n  twelve $25.00. F o r m a l  complaint is 
not filed, but  there appears  on the face of each summons these v o r d s :  
"Sot ice served, payment  demanded and  refused 11 October, 1937." 

O n  21 October, 1937, defendant  filed demurrer  i n  each action f o r  t h a t  
the  summons does not s ta te  a cause of action i n  t h a t  plaintiff has  failed 
to  comply with the  provisions o f :  ( 1 )  C. S., 1330, relat i re  to filing 
claims with mnnicipalities, and ( 2 )  Pr iva te  Laws 1933, ch. 70, relat i re  



7SO I N  THE SUPREME COURT.  [213 

to requirement in filing claims againqt the city of Lexington. The 
demurrers nere  overruled nithout prejudice to defendant filing answxs.  
I n  a 1 1 s ~ r ~ r  f i l d  in c.ac11 casr dcf'elldant deniei the grneral allegation< 
of t l ~ c  sminlons. and set, up  (1) the pendency in Superior Court on 
appcnl of an action on the coupo~i described in the sumlllons, antl ( 2 )  the 
plea of m:~ltiplicity of actionr, b a w l  oil one item, the win of $442.50, 
in accordance v i t h  claim filed with the board of rommi4oners  of the 
city of I,esington, an amoilnt beyond the jurivliction of the court of 
justice of tlle peace. 

From jltdgnient rcndered in  f a ro r  of plaintiffs in each action, defend- 
ant appcalcd to the Superior Court, nherc,  on motion of plnintiffq. and 
orcr tlcfclidant's ol~jection, tlie court, in thc cxercise of tli>crrtion, con- 
solid:~tccl all of the actions for the p1lrpo.e of trial. Thcrel~pon d ~ f ~ n d -  
ant tlcml~rrctl to the summons ns coniplaint in ~ a c h  vase. 01-errllletl. 
Exception. 

On the trial plaintiffs offered c>vidence tending to sliorr that  they on11 
certarn Street Inlprovement Bon~ls  and certain TTater and Light Bond< 
of the city of Lexington, and pa%t due unpaid interest collpons tllercon, 
on n liich tlie actions re\pcctivcly are basecl; that  on 11 Octohcr, 1937. 
tlw  lain in tiffs presented in person to the mayor and city council in 
regular meeting assembletl, a u r i t t m  dern:intl for paynlent duly sno rn  
to before a notarj- public, in nhic11 tlie eighteen intcrmt coupons verc  
listed separately as to number, maturi ty and amount 71-ith tlie character 
and rlmnhcr of hond; antl that, in writing duly signel, receipt of the 
claim was acknowletlged and, "Upon consitlcration of s u n e  said hoard. 
same was refused." 

Defendant offered testiriiolly tending to show only that  on IS October, 
1937, plaintiffs took non>llit in f i ~ e  actions 11cnding cn1 appeal in the 
Superior Cour t ;  that  plaintiffs are taxed n l t h  the co,t and that same is 
not paid. There is no evidence tending to identify any of tlie n~atterb 
therein inr olred ~vit l i  the subject matter of the consolicl,ited cavs.  

I)efendant', motion for  ions suit n a s  denied. Upon peremptory in- 
struction there was verdict for plaintiff on the single ic.suc of indebted- 
ness. From juclgnient thereon defendant appealed lo the Sul,renie 
Court. and assigns error. 

M7~\-noxm,  J. Upon the fact? presented on this appeal the decisive 
qu~st ions  a re :  (1) Did the court belov err in consolidating the cases 
for the pnrposc of t r ia l?  ( 2 )  I n  an  action in justice of the peace court 
on debt ngainqt a pit?, iq the p l th t i f f  required to file a verified com- 
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plaint and set forth the allegations in compliance with C. S., 13301 
(3 )  T a s  refusal of motion for judgnient as of nonsuit e r ro r?  

T e  answer the first issue "So" and the second and third "Yes." 
1. A consoliciation may be ordered  here the plaintiff in the same 

right institutes sereral actions against the same defendant on several 
causes of action which he might haye united in one, and a conlmon 
defense is set up to all. Blrie c. Kel ly ,  52 N.  C., 266; I lart tnan T .  Spiers ,  
ST S. C., 2s. Other cases bearing upon the subject a r e :  Wilder  c. 
( ~ ( J P T I ~ ,  172 S. C., 94, 90 S. E., 439 ; Ins .  C'o. v. R. R., 179 S. c., 255, 
102 S .  E., -117; IIcndcrsorl 1 ' .  Forrest, 184 S. C., 230, 114 S. E., 391; 
Blolr~il c .  Strzr',yer, 189 S.  C., 210, 126 S. E., 512; Fleming c. IIolletnan, 
190 X. C., 449, 130 S. E., 171;  Rosenmunn c .  Belk-Wil l iams Co.,  191 
S. C., 493, 102 S. E . ,  282; Trliat C'o. v. Green, 204 S. C., 780, 16s S. E., 
529 ;  IIewit t  c .  Crich,  210 N. C., 535, 187 S. E., 759. 

2, 2. Ordinarily, it is correct to say that  in actions brought in a court 
of a justice of the peace the parties have an election to plead either 
orally or in ~vri t ing,  hut the co~lclusion does not follow in an action 
agaimt a municipality-requirillg rerified complaint. C. S., 1330, 
provides in part that  "erery such action (against nlunicipalities) shall 
be dismissed nnless the cornpicrint is rcrifictl and contains" the al1ega:ions 
therein specified. 

I n  1IcInto;h Prac.  and Proc., page 369, it is sa id :  "In certain pro- 
ceedings a verification is required as an  eswntial part  of the pleadings- 
(among others)-in an action against a county or municipal corpora- 
tion." I n  S e l > i m  c. Lemittyton, 212 S. C., 616, 194 S .  E., 293, an action 
in the court of a justice of the peace in which written verified complaint 
was filed, this Court said that  C. S., 1330, is applicable to that  action. 

I f  the complaint in a n  action against a municipality must be verified 
in order to sare it from dismissal, i t  follows that  the pleading must be in 
writing and rerified, regardlev of the court in which the action is 
instituted. 

Ordinarily, in actions brought in the Superior Court or other court 
of record, where the pleadings are required to be in xri t ing,  the plaintiff 
may rerify his complaint or not according to his election, but such 
elwtion is not open to a plaintiff 111 an action against a nlunicipality 
requiring rerificd complaint. Otherwise, C. S., 1330, xould be without 
meaning. This statute applies to "every such action" against a munici- 
pality, without reference to the amount involved or the court in which 
the action is brought. 

The judgment below is 
Reversed. 
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STATE r. JOHN ERNEST HOWIE. ALIAS I-IOTVAIID. 

(Filed 13 June. 1935.) 

1. Criniinal Law § 4lc- 
I n  this prosecution for  rape, testimony of prosecutrix that she told her 

mother about the attack hcld properly admitted for the purpose of cor- 
roborating the witness. 

2. Criminal Law § 20c-Evidence of guilt of another is incompetent when 
it raises only an inference. 

111 a 1)rovcution for r;rl)e, teitinio~l;\ of tlt,fwitl;mt rliilt :tnother 111;111 liirtl 
made threats to get him out of the uay ,  and was been talliing to the 
prosecutrix before the commission of the :~lleged crime, introduced for the 
purpose of showing that  such other man and the prosecutrix "frametl" 
defendant, is 7teld properly excluded, since it creates only an  inference. 

3. Criminal Law 5 4lb- 
Upon cross-examination of defendant, the State ma:: ask him whether 

11e is under indictment for other crimes. 

4. Criminal Law 41e- 
A police officer was permitted to testify a s  to proseelitrix' identification 

of defendant out of a line of suspects. Defendant objected thereto on the 
ground he was not present. Held:  Whether defendant heard the accusa- 
tion is a matter for the jury, and the testimony was competent for the 
purpose of corroborating prosecutrix. 

5.  Criminal Law § 53g- 

Objection to the statement of the contentions of the State must be rnatle 
a t  the time in order to be considered on appcal. 

6. Criminal Law § 78d- 
An assignment of error must be supported by an  exception in order to 

be considered on appeal. 

7. Rape 8 10- 
Exception to the judgment of the court upon the rerdict of guilty of 

rape for failure of the judgment to show upon its faccx that  defendant i s  
a male person of the age of responsibility is untenable lrhen no contention 
of incapacity is made on the trial, incapacity being a m.ltter of defense. 

8. Criminal Law § 79- 
Exceptions not set out in the defendant's brief, or in support of which 

no reason or argument is stated or authority cited, will be deemed aban- 
doned. Rule of Practice in the Supreme Conrt, Xo. 21,. 

A l ~ ~ ~ ~ ~ . ~ ~ .  by defent1:int f r o m  Phil l ips ,  J., a t  J a n u a r y  Term,  1 9 3 h ,  of 
FORSTTH. 

Cr imina l  indictment charg ing  defendant  with the cr ime of rape  upon  
one Mrs.  M a r g a r e t  Wilkins. 
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The State offered e~ idence  tending in  brief to show tha t :  About four 
o'clock on the afternoon of 20 Sorember,  1937, while the prosecutrix, 
a married woman, living with her husband and mother of a child, was 
walking upon the streets of Winston-Salem, from the home of her 
mother-in-law to the home of her mother, where her child was visiting, 
the defendant whom she did not know, met her and asked if she wanted 
a taxi. She told him no, and passed on. Then, as she proceeded, a 
block or more away and while walking a nearer may across the colored 
school grounds, the defendant again met and accosted her, and by threat 
of violence caused her to enter an automobile parked in nearby street 
and ride with him to a secluded place out in the country where he 
ravished her. EIe brought her back into the city and let her out. On 
the t r ip  defendant forced her to lie down on the seat with her head in 
his lap. As she left the automobile she looked a t  the license number, and 
then went into a furniture store, a short distance away, where she 
obtained paper and pencil on which she wrote the license number and 
kind of automobile. She then went to and told her mother what had 
happened. Policemen were called. The license number was turned over 
to them. On Monday, following, the owner of the automobile mas ar-  
rested, and in consequence of information given by him the defendant 
was arrested. That  afternoon from a group of seven Segro  men lined 
up in police station, the prosecutrix identified the defendant as her 
assailant. The prosecutrix mas highly nervous when she went into the 
furniture store, and throughout the night. She was examined by a 
doctor vhose testimony tended to corroborate her testimony as to the act. 

The defendant denied that  he committed or had any knowledge of 
the crime. Defendant offered evidence tending to establish an  alibi, on 
which he relied. 

Verdict: Guilty of the crime of rape as charged. 
Judgment : Death by asphyxiation. 

d t t o r n p y - G e n e r a l  J I c M u l l u n  a n d  Ass i s tan t  &4t forneys-General  B r u f o n  
and Willis for  t h e  S t a t e .  

IV. R e a d e  J o h n s o n  for  d e f e n d a n t ,  appe l lan t .  

M T ~ ~ n o ~ s ~ ,  J. The record fails to rereal error. Defendant sets forth 
several assignments of error, to which we advert se r ia t im .  

(1 )  Prosecutrix ~ 7 a s  permitted to testify that  she told her mother 
about the attack. The court admitted the testimony only for the pur- 
pose of corroborating the witness, for which purpose i t  is competent. 
S. v. B r o a d w a y ,  157 N .  C., 598, 72 S. E., 987; 8. v. S p e n c e r ,  176 S. C., 
709, 97 S. E., 155;  S. v. J o u r n e g a n ,  185 N. C., 700, 117 S. E., 27. 

( 2 )  I n  support of his contention that  he did not commit the crime, 
and for the purpose of showing that, if the crime were committed, it  
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n a s  done hy another, defendant offered to shon- that another Negro 
man, Rhtthen.  Simpson, who r a n t e d  to marry  a Xegi-o girl by whom 
defendant had a child, llad been heard to tell the gill,  ((If  yo11 don't 
marry  me, you n-on't do anybody else ally good. I f  I marry  you I nil1 
get Ernest (the defendant) out of the n-ay and he vo11't mow liow I done 
it and you won't." That ,  thereafter, and on some Saturday afternoon in 
Sorcnl1)cr. 1937, the prosccutris n a \  seen on a street in Vinston-Salem 
talkiilg to Simpson, from nlloril ihe reccircil a piece of paper, and then 
walkcd off. Thi? testimony, upon objectiol~, \ \as prope ,ly cscluded. I t  
is defendant's contention that  Simpson Tras using proseeutris ('to frame 
hiin." I f  the evidence be accepted, it e r ( > a t ~ ~  only an  inference. 111 

8. c. Smith, 211 K. ('., 93, 189 S .  I?., 175, it is <aid :  "TTliile under 
certain circnrnqtailceq it has l~een held 117 this Court competent for the 
defendant to introduce evidencc tending to show that wrncone c . 1 ~  than 
he cominittctl thc crime cliarged, S. 1 % .  Dnr+s, ii S. C .. 4S3, it iq me11 
settlell that  such eridence is not admissible unless it 11oints directly to 
the guilt of the third par tx ;  cvideilcc nhich does no more than create a 
infermce or conjecture as to such guilt is inadmissible." 

(311 On cross-esan~illatioi~, over objection, defendant wa.; asked if he 
and another were indicted for raping I l e l m  Tl lomp~on on 30 October. 
Later in his tcstimonr defendant admitted, ~ i ~ i t h o u t  objection, that  he 
is indicted, has been tried in police court and bound orer on charge of 
raping her. 

But in any ewnt  such questions on crois-c~samination are proper under 
the decisions of this Court. I n  8. c. J l a o l l n ,  195 N. C., 537, 143 S. E., 
3, after revienirlg the decisions of this Statt., the C'ourt ;aid : "Que.tioni 
of this kind have been generally indulged in tlle practice, and permitted 
in the trial courts, and if the decisions heretofore cited are to he recog- 
nized as the law, it is n~ani fes t  that  there n a s  no crlor  i11 orerruling 
the exception on thiq point." 

(4'1 On the question of identification, Lieut. Ledn.c>ll, a policeman, 
testified that  the proiecutris nalked up the line of men, came back and 
said, "The one on the end is the nlan." I says, "Go bavk and point him 
out." She n-alked back up in front of E r n e ~ t  ITon-ie and says. ('There 
is t11r man there." Defendant contends tlicre is no e~ idence  tending to  
show that  the a b o ~ e  incident occurred ill the prescnce of defendant. 
The conrersation occurred in the same room, not more than ten feet 
from thc line of men. TfThet1ier defendant heard the accusation is a 
~ n a t t r r  for the jury. P. 1 % .  T l y i l s o ~ l ,  205 S. C.. 3i6.  171 S. E., 335. The 
testililony is competent for the 1)urpose of corrohoratiig the te.timong 
of the pro.eeutris in identifying tlle defciltlant. 5'. c. Jfonsi.11, 192 
K. C.. 20. 133 8. E., 190. 

(5  and 6 )  These assignments relate to statement by the court of 
portions of the State's contentions. There is t e~ t imony  upon which the 
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contentions a r e  fa i r ly  based. But ,  if objectionable, the  defendant should 
have called the mat te r  to  the at tent ion of the court  a t  the t ime so t h a t  
the court could correct a n y  error .  Objection a f te r  verdict comes too late. 

( 7 )  There  is no exception upon which to base this assignment. 
-Issignments S, 9 and 10 a re  formal. 
(11)  Objection is made to the judgment f o r  t h a t  i t  does not show 

upon its face t h a t  the defendant is a male person above the age of 
responsibility f o r  crime. I n  the  t cs t in~ony  of the  vitnesses the dcfend- 
a n t  is referred to  as  a man .  D u r i n g  the t r ia l  n o  contention was made  
tha t  the  defendant  n-as immune  f r o m  crime upon the  grounds of lack of 
capacity. T h i s  is a mat te r  of defense. I n  the absence of evidence 
tending to ~ 1 1 0 ~ ~ -  immuni ty  of defendant, i t  is unnecessary f o r  the court  
to advert to  it .  S. c. Arnold, 39 X. C., 1 5 4 ;  S. v. M c S n i r ,  93 S. (I., 
628;  8. 2 % .  IT'nlXer, 193 S. C., 459, 137 S. E., 429. 

Other  esceptioiis not set out i n  the  brief of defendant, appellant,  o r  
i n  support  of which no reason or argument  is stated or  authori ty  cited, 
will be deemed to be abandoned. Rule  of Pract ice i n  the  Supreme 
Cour t  S o .  25. 

Though  there is n o  motion f o r  nonsuit,  i t  is proper  to  say tha t  the 
evidence reveals a case f o r  the  juiy.  T h e  court  fully, fa i r ly  and cor- 
rectly presented the  case to  the  j u i y  i n  a charge to  which there is n o  
tenable exception. TTe have considered every exception and  find 

S o  error .  

STATE r. JIELVIS PETREE. 

(Filed 15 June. 1935.) 

1 .  Homicide § 30- 
When there is no motion to nonsuit in a prosecution fur Iiomicitle, the 

sufficiency of the evidence of premeditation and deliberation to warrant 
the submission of the question of guilt of murder in the first degree is not 
presented for review. 

2.  Homicide 3 3 -  
Evidence in this case held sufficient to be submitted to the jury upon the 

question of defendant's guilt of murder in the first degrce. 
3. Homicide § 30- 

The contention of error in the court's charge on the questions of prc- 
metlitation and deliberation nntl on the ~)lt?t of self-tleftxn*c m11.t IN, 
precented for review by proper exceptions to the chnrge. 

4 .  Homicide § 97b- 
J171cli tlic court fnlly charges thc law on the I)nrdm of proof it ii: ]lot 

rcq~iirctl that the court repeat "beyond a reasonable doubt" in the portion 
of the cli:!rgc relating to the consideratioli to be given evidence of motive. 
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5. Homicide § 10- 
The evidence tended to show that defendant shot aud Billed the male 

companion of his estranged wife while they were seated in a cnfr. Hc I d :  
An instruction that if defendant killed deceased with malice and pre- 
meditation and deliberation, and did it on account of his wife. the crime 
would be murder in the first degree, is without error. 

6. Homicide 5 27g- 
Instruction on question of conviction of lesser degrees of the crime 

charged held without error. 
7. Homicide 8 27f- 

An exception to the court's instruction that if the jury found from the 
evidence that defendant killed in his proper self-defense, as theretofore 
defined by the court, then its verdict would be not guilty, held untenable. 

APPEAL by defendant from Phillips, J., at  Xovember Term, 1937, of 
FORSPTH. NO error. 

This is a criminal action in which the defendant was tried under a 
bill of indictment charging him with the capital felony of murder. 

The defendant and his wife had separated. On 14 September, 1937, 
the defendant went to the Central Sandwich Shop look~ng for his wife. 
She was sitting on one of the stools a t  the counter with Ozzie Collins. 
The deceased was sitting on a stool next to the defendant's wife. When 
the defendant walked in he remarked: "I have run  down on you all 
again." H e  then called to his wife and she went to him. In the con- 
versation which followed she remarked to the defendant : "Melvin, this 
man is nothing to me." The deceased then said:  " S o  sir, mister, that  
lady ain't nothing to me." The defendant then shot twice. One bullet 
struck the deceased back of the left ear, causing almor~t instant death. 
All of the evidence other than  that  of the defendant tends to show that  
the deceased did not get up  from the stool on which he was sitting until 
he was shot. The defendant, however, testified that  thl: deceased arose 
and started towards him, making a motion as if to put his right hand 
in  his hip pocket, and that  he, the defendant, then shot. 

There was a verdict of guilty of murder in the first degree. From 
judgment pronounced thereon the defendant appealed. 

Attorney-General McMullan and Assistant Attorneys-General B r u f o n  
und Wi l l i s  for the State .  

.4. 13. Cunzrnings for defendant, appellanf. 

BARKHILL, J. I n  his brief filed on this appeal the defendant contends 
that  there are three questions of law presented for determination, to wit :  

" (1)  Was there sufficient evidence of premeditation and deliberation 
to warrant  submission of murder in the first degree? 
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" ( 2 )  Did the court err in its charge of premeditation and delibera- 
tion in failing to apply the law to the particular facts of this case? 

"(3) Did the court err  in applying the law to the facts relative to the 
defendant's plea of self-defense?" 

There is no excentire assignment of error in the record which Dre- " 
sents either one of these questions for determination. There v a s  no 
motion for judgment as of nonsuit. Therefore, the sufficiency of the 
evidence is not challenged. IIowever, it  is not inappropriate to say that  
the eridence is amply sufficient to be submitted to a jury on the question 
of defendant's guilt or innocence on the charge contained in the bill of 
indictment. There are certain exce~t ions  to ~ o r t i o n s  of the charge of - 
the court. Se i the r  one of these exceptions involves either the alleged 
failure of the court to properly charge the jury on premeditation and 
deliberation, or on the defendant's d e a  of self-defense. S o r  do they 
present the alleged failure of the court to properly apply the law to the 
facts developed by the evidence. 

Exception S o .  1 is to the following portion of the charge : 
"It  is not necessary, Gentlemen of the Jury ,  to show a motive for the 

commission of a crime, where motive is not of its essence, but the jury 
may consider the presence or absence of motive as established by the 
evidence as tending to establish or negative malice or deliberation or 
premeditation." 

This assignment of error cannot be sustained. The court fully 
charged the jury as to the law on the burden of proof and it was not 
required to repeat "beyond a reasonable doubt" in that  portion of the 
charge escepted to. 

Exception S o .  2 is to the following portion of the charge: 
"Court further charges you, Gentlemen of the Ju ry ,  if the defendant 

in this case fixed in his mind prior to the killing the firm, fixed design 
and intention to kill and after doing so, he premeditated within the 
meaning of the law and deliberated within the meaning of the law, and 
with malice he killed, and did i t  on account of his wife, it  still would 
be murder in the first degree." 

This portion of the charge contains a correct statement of the law. 
Exception S o .  3 is directed to a portion of the charge which reads 

as follows : 
"If you find from the evidence and bevond a reasonable doubt that  

the defendant shot and killed the deceasld with malice and with pre- 
meditation and deliberation, as heretofore defined and explained to you 
by the court, then, Gentlemen of the Jury ,  it  would be your duty to 
return a verdict of guilty of murder in the first degree, and that would 
be your rerdict. I f  you fail to find the defendant guilty of the capital 
crime of murder in the first degree, then by your verdict say whether 
you Snd the defendant guilty of murder in the second degree, which is 
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the unlawful  killing of a h u m a n  being by another  v i t h  malice. but  
~ i t l i o u t  premeditation and  deliberation. I f  you find the  defendant 
gui l ty  of murder  i n  the secoiid degree, tha t  ~ v o u l d  be vour verdict. If 
you fail  to  find the defendant gui l ty  of iliurder i n  the  first degree or 
murder  i n  the ~ e c o n d  degree but d o  find t h a t  the defendant unlan-fully 
killed the  deceased, not ~ r i t h  malice, not with premeditation, not with 
deliberation, but unlawfully killed him, then  your  .:edict v o u l d  be 
gu i l ty  of manslaughter." 

I n  this s ta tement  of the l aw we can  see no error .  
Exccptioii  S o .  4 is as  fol lo~i-s :  
"But, on tlie other  hand,  if you find f r o m  t h e  evidence i n  the  case, 

Geiltleimn of the  J iv ,  tha t  the defendant  neitlier killed wit11 ni a 1' we. 
 no^ with prenicditatioa, nor  wit11 deliberation, nor  unlawfully, but t h a t  
tlie tlefeiidant killed i n  proper  self-defense of his life and  person, as  
heretofore d e f i n ~ l  a i d  esplaiiletl to you by  the court,  then, Gentlemen of 
the  ,Jury, your  verdict would be not guilty." 

V e  a re  unable to discover a n y  meri t  i n  this exception. 
Dcfentlant's other exceptions a r e  formal. 
TV(x h a w  careful ly examinetl the  record proper  and fiiid no e r ror  

tlwrein. Defendant 's esceptive assigninents of e r ror  a<; herein set fo r th  
i n  detail  present n o  iiieritoriol~s cause f o r  dis turbing the  verdict. I t  
follows t h a t  there n.as n o  e r ror  i n  the  t r i a l  and  the  j ~ ~ d p i e n t  is affirmed. 

So error .  

ELLA HOUSTOS v. THE CITY OF JIOSROE. 

(Filed 18 June, 1938.) 

1. Jlunicipal Corporations 5 14-Evidmcr held insufficicnt to establish lin- 
bilitg on part of city for pedestrian's fall on walkwn~. across street. 

The evidence tended to show that plaintiff was seriously injured when 
she fell on the walkway across n street a t  a bowl-shaped dip or depression 
I1 inches wide and 13 inches long and from 1% to 2y2 inches deep a t  its 
lowest point, that the street lights were burning, that  r~laintiff was famil- 
inr with the crossing, having passed that way a shor~ time before, and 
that  she conld have seen the sitnntion had she been looliing, but that she 
was not looking where she was going. Hc>ld: The evidcmce fails to estab- 
lish liability on the part of the city, and its motion to nmsuit should hare 
been allowed. 

2. Same- 
A municipality is not ml insurer of the safety of it:; streets arid side- 

wallis. 
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3. Segligence §§ 19a, 19b- 
While a motion to nonsuit on the issue of negligence or conriil)rifor:' 

negligence often presents dificnlt questions, when it ap?ears from ;l11 the 
evidence that  plail~tiff ought not to recover, it is the duty of the I-onrt 10 
take tlle case from the jury. 

*\PPEAI, by defendant from IJnrcling, J., at February Term, 193b, of 
USIOS. 

Cil-il action to recoyer damages for personal illjuries sustained b! 
plaintiff nllen she fell on one of the public streets in the city of Monroe, 
due to a de1,ression or hole in the xalkway crossing the street. 

The record disclows that  after dark on the el-ening of 22 January.  
1937, tlle plaintiff and two companions, who lived in Monroe, walked 
sereral blocks to the honlc of a friend where a death had occurred, and 
on tlieir return betneen 9 :30 and 10 :00 o'clock, while r r a~e r s ing  the 
-ame y a y  they had gone earlier in the erening, the plaintiff fell on the 
hard-iurfaced n alkv ay crossing Windsor Street, and lras severely in- 
jured. She stepped in a hole or hovl-shaped depression 11 inches wide 
and 13 inches long and from 1% to 235 inches deep a t  its lowest point. 
There iq a white line ~ndica t ing  tlle existence of the nalkway across 
the street. The crossvalk n a s  a t  least seven feet r i de .  

One of plaintiff's companions testified : ( 'The place where M i v  Ella 
stepped was the shape of a t in pan exactly. I vould say i t  was two 
inches deep a t  the deepest point, and it shalloved out towards the edge 
just like a bowl." 

The other companion testified: "I observed nothing unusual about 
tlle condition of the streets or the lights. I pass that  place almost dally 
~nyself and have been doing so for years. I don't remember whether 
she fell i n  a hole or not. I just remember that  it was an  outline of 
unevenness." 

The condition in the crosswalk was described by other witnesses as 
(1 )  '(just a dished out place. I t  TYas cracked on the outside and a little 
a t  the bottom.'' ( 2 )  "I t  ~vabn't a hole, just a sunken in place, more of a 
dip, dropped down about an inch and a quarter as if a heavy truck had 
smashed it in, a concave depreqsion, right by the side of the white line." 

The street lights were burning, and there Jvas a white-ray light a t  the 
intersection. 

Plaintiff testified : "The lights were poor and I was in the middle, and 
I think the shadow of their skirts would keep me from seeing the hole." 

On cross-examination she said : "I hare  been passing this corner going 
up street all my life. I didn't notice anything unusual about the cross- 
ing when v e  crossed and were going up town. I suppose the same lights 
were burning when we came back. . . . Well, 1 don't know rvhich 
way I n-as looking. I don't know if I was looking in the street where 
I was walking. Certainly I would have seen the hole if I had heen 
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looking. . . . I guess I said that  if I had been lookmg where I v a s  
going, I could have seen the hole, if you say I did. Yes, I said I was 
not looking, and I was no t ;  and I didn't know anything until I stepped 
in the hole." 

The usual issues of negligence, contributory negligenze and damages 
were submitted to the jury and answered in faror  of the plaintiff. 

From judgment on the verdict defendant appeals and assigns as error 
the refusal to nonsuit. 

T'ann & XilliLen for plaintiff, appellee.  
E. Osborne L iyscue  for de fendan t ,  appel lant .  

STACY, C. J. The description of the place in the crosswalk where 
plaintiff fell, according to her own witnesses, ranges all the x a y  from 
"a11 outline of unevenness" to a dip or delression, tin pan or ~ a u c e r -  
shaped, 11 or 13  inches in diameter, 235 inches deep a t  the center, and 
i t  tapered out to nothing or "shallowed out towards the edge just like 
a bowl." Plaintiff mas familiar with the intersection. She knew the 
condition of the crosswalk, and could have seen the situation had she 
been looking, but she was not looking where she was going. She and 
her companions had passed over the intersection only a short time 
before. The defendant alleges in its ansuer that "a reaqonahlc and 
ordinary inspection of the street would not hare  revealed the existence 
of the depression." 

I n  the circumstances thus disclosed by the record, we are constrained 
to hold that  the demurrer to the evidence should have been sustained, if 
not upon the principal question of liability, then upon the ground of 
contributory negligence. B u r n s  v. C'harlotlc', 210 9. C.. 48, 185 S. E., 
443. See Smifh 1 % .  S i n k ,  211 N .  ('., '725, 192 S. E., 108. ,I city is no; 
an  insurer of the safety of its streets and crosswalks. Ferguson 1 ' .  

Asheci l le ,  cinfe, 569; Ol iver  v. Rale igh ,  212 N. C., 465; Fi f zgeru ld  1 , .  

Concord,  140 N. C., 110, 52  S. E., 309. 
The principle upon which the case rests is stated in 1 2  R. C. L., 398- 

399, as follows: "The existence of a hole or depression, or a material 
inequality or unevenness, or a gap in a sidewalk or cros:walk may con- 
stitute such negligence on the part  of a municipality a$ will render i t  
liable to pedestrians for injuries caused thereby. . . . But  a munici- 
pality cannot be expected to maintain the surface of its side~valks free 
from all inequalities and from every possible obstruction to mere con- 
venient travel, and slight inequalities or depressions or differences in 
grade, or a slight deviation from the original level of a walk due to the 
action of frost in the winter or spring, and other immaterial obstruc- 
tions, or trivial defects which are not naturally dangerous, will not make 
a municipality liable for injuries occasioned thereby. The fact tha t  
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the surface of a walk may have become uneven from use, or that  bricks 
therein may have become loose or displaced by the action of the elements, 
so that  persons are liable to stumble or be otherwise inconvenienced in 
passing, does not necessarily involve the municipality in liability, so 
long as the defect can be readily discovered and easily avoided by per- 
sons exercising due care, or provided the defect be of such a nature as 
not of itself to be dangerous to persons so using the walk. So i t  has 
been held that  a municipality is not liable for injuries to a pedestrian 
rewlting from slipping or stumblmg over a niche left in a sidewalk 
around a growing tree, from which the tree has been removed, or over a 
piece of stone projecting slightly above the level of a crosswalk." 

The cases of Bell v. Raleigh, 212 N .  C., 518; Absher v. Raleigh, 211 
X. C., 567, 190 S .  E., 897; Doyle v. Charlotte, 210 N .  C., 709, 188 S. E., 
322; Sehorn c. Charlotte, 171 S. C., 540, 88 S. E., 782; Foster v. Tryon, 
169 C., 183, 85 S. E., 211; Alexander v. Statesville, 165 N .  C., 527, 
81  S. E., 763; Seal  v. Marion, 129 N.  C., 345, 40 S. E., 116; Russell 
v. Xonroe, 116 N .  C., 720, 21 S. E., 550, cited and relied upon by 
plaintiff, are all distinguishable by reason of different fact situations. 
I t  would be supererogatory to point them out in detail. There is no 
debate as to the general principles applicable to the case. Diamond v. 
Sercice Stores, 211 N .  C., 632, 191 S. E., 358. "9 serious and trouble- 
some question is continually arising as to how fa r  a court will declare 
certain conduct of a defendant negligence and certain conduct of a 
plaintiff contributory negligence and take away the question of negli- 
gence and contributory negligence from the juryn-Clarkson, J., in 
Xoseley c. R .  R., 197 N .  C., 628, 150 S. E., 184. Nevertheless, when 
it appears from all the evidence that  the plaintiff ought not to recover, 
i t  is the duty of the court to say so. Love v. Asheville, 210 N.  C., 476, 
187 S. E., 562 ; Powers v. Sternberg, ante, 41 ; IZollins v. Winston-Salem, 
176 N. C., 411, 97 S. E., 211; Foy v. Winston, 135 N .  C., 439, 47 S. E., 
466; Pinnix v. Durham, 130 N. C., 360, 41 S. E., 932. 

We are cited to the case of City of Richmond v. Rose, 127 Va., 772, 
82 S. E., 561, as upholding a recovery on a similar state of facts, but 
an  examination of the cited case discloses a fact situation more nearly 
parallel to that  appearing in Absher v. Raleigh, supra. Much that  is 
said by the Virginia Court i n  the Rose case, supra, if not all that  is said 
in the valuable opinion rendered therein, is in full accord with our own 
decisions. 

Plaintiff has sustained serious and permanent injuries as a result of 
her fall, but our conclusion is that  the record fails to establish liability 
therefor on the par t  of the defendant. 

Reversed. 
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THOMAS B. WOODY asu WIFE, BEATRICE S. WOODY, v. Ti'. R. CATES. 

(Filed 15 June. 1935. j 

1. Wills § 33c- 
A devise to C .  for life and no longer, and a t  her death "to her children 

then living nncl to the issue of such children a s  may he dead, per strrpcs." 
conveys a contingent renininder to C.'s cShiltlren, dependent upon their 
b(4ng alive a t  her death. 

2. Wills 5 46: Estoppel # 1-Contingent remainderman held estopped by 
his  deed executed prior t o  dea th  of life tenant.  

,\lthongh n contingcmt rcin:~in(lcrrnnn. who i \  vile of a tlcfinitc' cl,r.\ 
ix~inetl ns ulterior tn l tc~ \  :~ftchr the terinination of :l life eitate. m:ly not 
conrey his interest ill f(5c by d c t ~ l  ex'cntctl prlor to the l~apprning of the. 
contingency. bnt upon the (ba th  of the lifc tellxnt. his Intcrmt reit.. :\11d 
his title inures to the benefit of hi- grantw 1 ) ~  e=-top~~t~l. 

3. Estoppel § 1- 
A deed of trust purporting to convey all interest of the trustor in the 

land, and empowering the trustees to convey the fee upon foreclosure. 
althougl~ containing 110 covenants of title, will estop the trustor, upon 
conveyance of the property by the trustees 1n1dt.r foreclosure. from deny- 
ing title. 

When n contingent reinaiiiderinan survives the life ttnnnt, upon which 
contingency his title is made to depend, his heirs take through him and 
not by purchafe under the will, and his heirs a re  estopped by his deed, 
executed prior to the happening of the contingency, purporting to convey 
his entire interest. 

API~EM. by defendant  f r o m  Erl ' in ,  Specirrl J u d g e ,  a t  J a n u a r y  Term,  
1935, of PERSON. Affirmed. 

T h i s  was a coiitroverqy without  action coi~ccrning the title to  land, the  
subject of a contract  to  conrey. F r o m  judgment f o r  plaintiffs t h a t  the  
tit le was good, the defendant  appealed. 

B u m s  (e. B u r n s  f o r  p l a i n f i f l s ,  appellees.  
F .  0.  C a r c e r  for de f cndnr l f ,  appellarxf .  

DEVIE, J. T h e  determination of the question of t iL le  presented by 
this appeal  tu rns  upon  the  construction of the  followiiig clause of the  
d l  of Josephus Younger, probated i n  1902:  "I g i r e  and  derise  to  m y  
daughter,  N a r i a  Carver ,  dur ing  her  life and iio longc,r. 300 acres of 
land (describing i t ) .  Af te r  the  dea th  of my daughter  X a r i a  Carver, 
I cieriqe t h e  property i n  this  p a r a g r a p h  named to her  children then 
living and  to the  issue of such of her  children as  m a y  be dead, per  
s f  irpes." 
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I t  is admitted that  Xar i a  Carver had t v o  children, J. G. Moore (by a 
former marriage) and Willie E .  Carver. J. G. l loore  died before his 
mother, leaving a widow and five children. By proper conveyances 
plaintiffs acquired title to the interest in the land which descendt>d to 
the issue of J. G. Xoore. 

I n  1923 Maria Carrer  and her husband, J. H. Carrer ,  and her son, 
Willie E. Carver, conreyed to trustees the entire interest of the grantors 
i n  the described land for the purpose of securing a debt due by J. H. 
Carver and Willie E. Carver. The deed of trust empowered the trustees 
t o  conrey the land in fee simple to the purchaser a t  foreclosure sale. 
B y  proper deed from the trustees pursuant to foreclosure under the 
power, and by connected chain of conveyances, the title acquired there- 
under passed to the plaintiffs. 31aria Carver died in  1936. Willie E. 
Carver survives and has living children. Subsequent to the execution 
of the deed of trust a b o ~ e  mentioned. Willie E. Carver was divorced 
from his wife. 

Was the deed executed by Willie E. Carver during the lifetime of 
Maria Carver sufficient to convey title to the interest in the land which 
otherwise would have descended to him at the death of Maria Carver 
under the mill of Josephus Younger? 

The devise in remainder to the children of Maria Carver was contin- 
gent upon their being alive a t  her death. Ordinarily, when the remain- 
der is contingent a fee simple title will not pass by the deed of the parties 
prior to the happening of the contingency upon which the limitation 
depends, for until the event has occurred it cannot be known who will 
take. X e r c e r  v. D o w n s ,  191 S. C., 203, 131 S. E., 575; I r v i n  1 % .  C l a r k ,  
98 N .  C., 437, 4 S. E., 30. 

But  when the limitation is by way of contingent remainder or an 
executory devise and the person who is to take is certain, an  assignment 
of the contingent interest, being what is termed a ((possibility coupled 
with an interest," will be upheld in equity upon the happening of the 
event, and the devolution of the property. TVntson v. S m i t h ,  110 N .  C., 
6, 14 S. E., 640; R o r n e g a y  1.. X i l l e r ,  137 S. C., 659, 50 S. E., 315; 
Smi fh  2. X o o r e ,  142 N. C., 277, 55 S. E., 275; B e a c o m  v. A m o s ,  161 
N .  C., 357, 77 S. E., 407; S c o t t  v. H e n d e r s o n ,  169 N .  C., 660, 86 S. E., 
603; Hobgood  v. H o b g o o d ,  169 N. C., 485, 86 8. E., 189 ;  L e e  v. Oates ,  
171 F. C., 717, 88 S. E., 889; B o u r n e  v. F a r r a r ,  180 N .  C., 135, 104 
S. E., 170. 

"A warranty deed by one having only a contingent remainder in land 
passes the title, by way of estoppel, to the grantee, as soon as the re- 
mainder vests by the happening of the contingency upon which such 
vesting depends." F o s f e r  v. I i a c k e t t ,  112 N. C., 546 (headnote), 17  
S. E., 426. 

Willie E .  Carver could not, during the life of his mother, convey a 
good title because his title was contingent upon his being alive a t  her 
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death. Bu t  having executed a deed for the land during the life of his 
mother, upon her death, his title became indefeasible and i t  inured to 
the benefit of his grantees, since he is estopped by his deed. While there 
is no express warranty in his deed, yet his conreyance is of his entire 
interest i n  the land, and he therein empowers his grantees (trustees), 
upon foreclosure, to convey the land in fee simple, which was thereafter 
done. 

I n  Williams I*. R. R., 200 S. C., 771, 158 S. E., 473, d d n m s ,  J., 
speaking for the Court, states the principle as follows: "Where a 
grantor executes a deed in proper form intending to convey his right, 
title and interest i n  land, and the grantee expects to bezome vested with 
such estate, the deed, although i t  may not contain technical covenants of 
title, is binding on the grantor and those claiming under him, and they 
will be estopped to deny that  the grantee became seized of the estate the 
deed purports to convey." To the same effect is Crawley z'. S t e a m s ,  194 
N. C., 15, 138 S .  E., 403. 

I n  Weeks  v. Wilkins, 139 S. C., 215, 51 S. E., 909, i t  was said: 
"Where the conveyance purports, as in this case, to pass a title in fee 
to the entire body of land, the grantor is estopped thereafter to say i t  
does not. The consensus of all the authorities is to the effect that where 
the deed bears upon its face evidence that  the entire estate and title in 
the land was intended to be conveyed, and that  the grantee expected to 
become vested with such estate as the deed purports to convey, then, 
although the deed may not contain technical corenants of title, still the 
legal operation and effect of the deed is binding on the grautors and 
those claiming under them, and they will be estopped from denying that  
the grantee became seized of the estate the deed purports to vest in him." 

The reason for the rule and the distinction between an  estoppel by deed 
and a rebutter dependent upon warranty is pointed out in Olds z'. Cedar 
Works, 173 K. c., 161, 91 S. E., 846; Baker v. Ausfin, 174 S. C., 433, 
93 S. E., 949. 

Applying the principles deducible from these decisions to the facts 
agreed in the instant case, it  would seem that  Willie E .  Carver, a child 
of Maria Caruer, was ascertained as one of the ultimate takers under 
the will of Josephus Younger, contingent upon his outliving his mother, 
and, though his title was subject to be defeated by his death before his 
mother, his assignment of his entire interest by deed resulted in the 
vesting of a good title i n  his grantees upon his suruiving his mother. 

Since Willie E. Carver outlived his mothw, in the evmt  of his death, 
his heirs could only claim through him, and not under the will, and 
hence would be estopped by his deed. 

We conclude that  the court below has correctly held that  the deed 
tendered by plaintiffs is sufficient to convey the land described in fee 
simple, and that  the judgment must be 

Affirmed. 
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J. R. HOSKIXS, A. C. DAVIS AND WIFE, JIATTIE B. DAVIS, v. 
BEN V. JIAY. 

(Filed 15 June, 1938.) 

Wills 3 33f-Will and codicil held to convey land to devisee generally 
with power of disposition, carrying the fee simple. 

Testatrix devised the land in questlon to her two sons for the tern1 of 
their natural lives, remainder to their children and their heirs should 
any survive them, with further provision that if either son should die 
without bodily heirs the land sllould go to the survivor, and if both 
should die without bodily heirs, the land should go to testatrix' daugh 
ters. By codicil, testatrix stated she had decided that each of her chil- 
dren should take what she had given them in the item and do with it as 
they wished. Held:  The codicil revoked the item of the will except for 
the purpose of designating the devisees and the land devised, and substi- 
tuted in place of the contingencies therein set up the 1)roriuion that the 
devisees ''take . . . and do with it as they wish," which includes the 
right of disposition, and the devise to the sonc. being general, the power 
of disposition carries the fee to them. 

APPEAL by defendant from B o n e ,  J., at  April Term, 1938, of 
ALAMAXCE. Affirmed. 

A.  C. D a v i s  for  plninti,ffs, appellees.  
L o n g ,  L o n g  & B a r r e t t  for  d e f e n d a n t ,  a p p e l l a n f .  

SCHESCR, J. This is a n  action for specific performance of a contract 
to purchase lands heard upon an  agreed statement of facts. The de- 
fendant contracted to purchase certain lands in Alamance County from 
the plaintiffs. The plaintiffs h a w  tendered deed sufficient in form to 
convey a fee simple title to said lands to the defendant and demanded 
of him the agreed purchase price. The defendant has declined to accept 
the deed and pay the purchase price, alleging that  the plaintiffs did not 
own the lands in fee simple and therefore could not convey a fee simple 
title thereto. 

I t  is agreed "that the plaintiffs, A. C. Davis and wife, Mattie B. 
Davis, have acquired the interest i n  the said lands by conveyance from 
J. R .  and Benjamin Hoskins and quitclaim deeds have been executed 
between the plaintiffs and the said Benjamin Hoskins, whereby the said 
lands are divided, and the interest of Benjamin Hoskins in the lands 
sold the defendant has been acquired by the ~laintiffs ."  

Joseph R. Hoskins and Benjamin Hoskins derived such interest as 
they have or had in  the lands contracted to be sold and purchased by 
virtue of the will of their late mother, Mary L. Hoskins. I t  is further 
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agreed "that the sole q u e 4 o n  ari.ing up011 the pleadings in this came 
and ilpon tlie a g ~ w t l  statement of facts i, nhcther the plaintiff J .  R. 
Hoskins. and his hrotlier. Iknjani in  ZIoskiiir, \\-ere giren a fee iimplc 
title 111 and to tlic lantlq in qllcstion under I ten1 One of the will of Mary 
L. Hodiin- and the codicil tliercto, or only a life c~ta t t l  therein." 

The lmrtio~i.; of the n i l l  of N a r y  L. Hoekini and codicil thereto 
gemlane to this case are as follo\\s: 

('I, Mary I,. EIo~kiny of Surrmicrfield Guilfortl Countg state of So r t l i  
Carolina being of sound nlind and menlory do declare this to be niy last 
r i l l  a i d  testanlent. 

"I. I give and deviw to nly sons Joscph R and Bmjamin  Hoskins 
my farm knonn as the Boon place in A\larnance C'o., *Y. C. containing 
about 163 acre.. share and. share alike for the term of their natural  li-\-eq 
remainder to their children and their heirs should a1 y survive them. 
I f  onc of them slioulcl die n-itliout bodily heirs then it is my will tha t  
the whole of said tract of land go to the si irr ir ing brother should both 
die without bodily heirs I r i l l  said tract of land to go to my  daughters 
S e l l  :~nd Kathryne share and share alike. . . . 

"111 witness 11-hereof I the ,aid N a r y  L. Hoskins do liereunto set niy 
hand and seal thiq the 4th day of Narcli 1910. 

MART L. ZIo,;mxs (Seal)  
"Since nr i t ing  the abore I hare  decided that  it ir 11ox m- will for 

each one of my children to take what I hare  giren tlirmi nlentioned in 
the above r r i t i i ig  and do ~ r i t h  it as they wish. . . . 

"January 20tli 1014 MART Ti. HOSKIUS." 

Thr trial court adjudged that  Joseph R. Hoskins and Benjamin 
Hoskiris took under tlie n i l l  and codicil a fee simple title to the lands 
invo l~ed  and, since it appears that  the plaintiffs hare  acquired the 
intereit of Benjnmin IIoskiiii in said prolrerty, the court further ad- 
judged "that tlic said plaintiffs are seized ant1 possessed of fee title ill 
and to  the said real property and can ?onrcy snch a title to the defend- 
ant, and that  upon their exccnting and delirering a good and sufficient 
deed which shall convey to the defendant the entire fet> title jn and to 
the said real property, n i t h  full corcnants: of narrant-, then they &all 
h a ~ e  and rccorcr of the defenclant the full purchase price of tlie wid 
land in the sum of $2,982, and upon tlie p a p e n t  of tlte said p11rclia.e 
price, plaintiff-, d i  deli1 er said deed." 

From the jutlgnient the defendant appealed, aiiigning said judgment 
ar error. 

The assignnicnt of error cannot bc sustained. 
rntler the p ro r i~ ions  of the firit item of tlie \ d l  Joseph H. and 

Benjamin Hoskins were devised a life estate in the "farm knonn as the 
noon place in .llamnnce Co." IIowever, the manifei,t effect of the 
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codicil, r h i c h  is inconsistent with a life estate. is to revoke the proriqions 
of the first item of the will to all intents and purposes except for the 
purpose of identifying the devisees and the lands to which the codicil 
referq-the life estate and the contingencies created by the first item 
are revoked and substituted therefor is the provision that  the devisees are 
"to take what I have given them mentioned in the above writing and 
do with i t  as they wish." The provision "to take . . . and do with 
it as they wish" includes the right of disposition, and the right of dispo- 
sition carries a fee simple. As was said by Aclams, J., in Roane c. 
Robinson, 189 N. C., 628, a t  p. 631, ". . . with a single exception, 
to which we shall aduert, in the words of Chancellor Kent,  'We may lay 
it down as an  incontrovertible rule that  where a n  estate is given to a 
person generally, or indefinitely, with a power of disposition, it carries 
a fee.' Jackson v. Bobbins, 16 John.  Rep., 537; Kent's Corn., 35, 586; 
Batchelor v. Xacon, 69 S. C., 545; TTrilliams v.  Parker, 84 AT. C., 90;  
Fellowes v. Durfey, 163 S.  C., 305; Smith v. Creech, 186 S.  C., 187; 
O'Quinn c. Crane, ante, 97. As pointed out in Carroll v. Herring, 
supra (180 N.  C., 369), the exception to the 'incontrovertible rule,' 
which has been referred to, arises where the testator gives to the first 
taker an  estate for life only by certain and express terms and annexes 
to i t  the power of disposition. I n  such case the devisee for life does not 
take an  estate i n  fee." 

The will and codicil in the instant case do not fall within the single 
exception to the "incontrovertible rule," since the effect of the codicil 
is to revoke the life estate and contingencies created in  the first item of 
the will and to substitute therefor another provision, rather than to 
retain the life estate and contingencies first created and annex thereto 
an additional provision. 

The judgment of the Superior Court is 
-1ffirmed. 

(Filed 15 June, 1938.) 

Trial § 43--Jury may not be allowed to change verdict after its discharge 
for the term. 

The jury returned an affirmative answer to the issue at  trial, and the 
case being the last for the term, the court discharged the jury. Fifteen 
minutes later, the court, upon being informed that the jury through an 
affirmative answer decided the case in favor of one of defendants, per- 
mitted the jury to retire and change the answer to the issue from "Yes" 
to "No." Held: The action of the trial court amounted to setting aside 
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the rerdict first rendered, and it appearing that the mistake of the jury 
mas as to the legal effect of the first rendered rerdict, and not an error 
of fact, the second rerdict is without legal sanction, ant1 a centre de ftovo 
i> ordcred. The disti~ictior~ hetween permitting the jury to correct an 
error before its dischnrgc, m ~ d  permitting it to change. its rerdict after 
its discharge is pointed out. 

.IP~EAL by plaintiff fl.om Plcsc, J.. at  November Term, 1937, of 
C.%LD\VEI,L. 

Petition for partition. 
I t  is alleged in the petition that  the plaintiff and defzndants, as heirs 

a t  law of J .  N. Livingston, are tenants in conlnlon of certain lands 
situate in Caldwell Conntp-the share of each being specifically set out 
and designated as an  untlil-idcd interest therein-and i t  is further alleged 
that, during the lifetime of the deceased, deeds of gif t  constituting ad- 
vancements r c r e  made to tn-o of his children, namely, 'L'. R. Liringston 
and Yrs .  I?. V. Land, ~ ~ l i i c h  plaintiff asks to be taken illto consideration 
in dividing the land. T'ccnnoy 21. Green, 206 N. C., SO, 173 S. E., 275. 

Upon denial intcrpovd hy the widow and children of 'I?. R. Livingston 
that  the deed to liirn constituted a n  advancement. the matter was trans- 
ferred to the civil issue docket, and tried upon the following issue : 

"Was the land in question advanced by J. hl. Livingston to T. R. 
Livingston in his lifetime 2" 

*Iftt.r deliberating for approximately forty-five minu es, the jury re- 
turned the issue answered "Yes," which was received by the court as 
the verdict and ordered recorded. This being the last contested ease 
for the term, the jury was instructed that  they might prove their attend- 
ance in the clerk's office downstairs, and be discharged. About fifteen 
niinutc~s later. the court was informed that the jury had thought the 
ans re r  ('Yes" was deciding the case in  favor of Nrs.  Livingston. 
Whereupon the jury was immediately called back into the box, and in 
response to an  inquiry from the court, "one of the jurors stated they 
had agreed to decide the case for Xrs .  Livingston and hsd  thought that  
the answer 'Yes' constituted a decision in her favor." 

r p ~ n  further inquiry, the court found "that the jury had not been 
tampered with or influenced in  any manner, and had i ~ o t  discussed or 
conversed about the case with anyone, except that  orit juror had re- 
sponded to a question in the clerk's office as to how thcb case had been 
decided, 'that it  had been decided in favor of Mrs. Livingston.' " Over 
objection of plaintiff, the jury was thereupon permitte'l to retire and 
change the word "Yes" to "So." The issue was then recorded as having 
been answered in the negative. Esception. 

From judgment on the verdict as last recorded, the plaintiff appeals, 
assigning errors. 
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P r i f c h e t t  & S t r i c k l a n d  f o r  p l a i n t i f ,  appe l lan t .  
X a x  C .  W i l s o n  , for de f endan t s ,  appellees.  

STACY, C. J. The action of the court in respect of the verdict 
amounted in law to setting it aside and granting a new trial. Mitche l l  
v. X i t c h e l l ,  122 N.  C., 332, 29 S. E., 367. The second response of the 
jury is without legal sanction. 

I t  is true, in L u m b e r  C o .  v. L u m b e r  Co., 187 S. C., 417, 121 S. E., 
755, upon which the court's action is sought to be sustained, the jury, 
after separating over the noon recess, was allowed to reassemble and to 
correct an  error in calculation, but that  case is quite unlike this one, 
and rests upon a different principle. Correcting an  error before the 
discharge of the jury is not the same as changing a verdict after its 
discharge for the term. SYi l loughby 1;. Threadg i l l ,  72 K. C., 438. 

''Where there has been a mistake in writing an  answer to an  issue, so 
that  i t  does not express the actual cigreement of the jury, the judge may 
allow them to correct it. . . . But  this must be the correction of a 
verdict rendered, and not the rendering of a new verdict, because they 
were not satisfied with what they had done." McIntosh, X. C. Prac.  and 
Proc., p. 066. 

I n  the instant case, the issue submitted to the jury was really a col- 
lateral one. The  jurors were not primarily concerned with its effect 
upon the rights of the parties. They answered the issue as they intended 
to answer it, "Yes," thinking, i t  is true, that  such answer "constituted a 
decision in  favor of Mrs. Livingston." But  whether the case should 
ultimately be decided in favor of the plaintiff or Xrs .  Livingston was 
not for them to determine. B u n d y  v. S u t t o n ,  207 N .  C., 422, 177 S. E., 
420. The error, if any they made, was an error of law and not one of 
fact. L i t t l e  c. Larrabee ,  2 Greenleaf (Me.), 37, 11 ,Im. Dec., 43. They 
did what they intended to do, but misconceived the legal effect of their 
action. They n-ere not aware of any mistake or error on their par t  
even after the matter had been called to their attention, and not until the 
legal effect of the verdict was explained to them did they express any 
desire to change it. A l s t o n  c. A l s t o n ,  189 S. C'., 299, 126 S. E., 737; 
Lipscornb v. C o x ,  195 N. C., 502, 142 S. E., 779. See Oil  Co .  v.  X o o r e ,  
202 N. C.,  708, 163 S. E., 879; C o x e  ?. S ing le ton ,  139 S. C., 361, 51 
S. E., 1019. 

The plaintiff is entitled to a cen i re  de  norio. I t  is so ordered. 
T'enire de  noco .  
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RERTHLi \I7. COLLISS, INDIVII)UAI,LT AS11 AS A ~ ~ ~ ~ ~ K ~ ~ ~ ~ A ~ ~ ~ ~  O F  TIIF: ESTATE 
O F  FURJIAS G. COLLISS, r. SECURITY JIUTUAL LIFE INSURASCE 
COMPANY. 

Appeal and Error § 3% 
When the Snprcme ('onrt is evenly tli~idetl in opiliic~n. one Juitiec not 

hitting. the judgn~ent of t h ~  Su~wriur Court nil1 be affirlnetl ~vithout 
becou~iiig a precedent. 

APPEAL from L l a m i l f o n ,  Spec ia l  J u d g e ,  a t  October Term, 1937, of 
HARNETT. Affirmed. 

This is a n  action to recover on the double indemnity clause in  a life 
insurance policy issued by the defendant to Furman  G. Collins, now 
deceased. The plaintiff contended that  the evidence n.as sufficient to 
carry the case to  the jury upon the issue as to whether the death of the 
insured resulted directly or indirectly from bodily in jury  effected solely 
through external, violent a i d  accidental means. Th(1 defendant con- 
tended that  the evidence was insufficient for that  purpose. The tr ial  
judge held with the plaintiff and the jury answered the iqsue in favor of 
the plaintiff. From judgment predicated upon the ~ w d i c t ,  the defend- 
an t  appealed, assigning error. 

8 i m m s  (e. S i m m s  for p l t r in t i f ,  appellee. 
,T. -11. B r o u g h t o n  for  d e f e n d a n t ,  appel lant .  

PER CURIAM. The Court being evenly divided in opinion, C o n n o r ,  J., 
not sitting, the judgment of the Superior Court is affirmed, as the dispo- 
sition of this appeal, without becoming a precedent, in accord with the 
practice of the Court. X ~ r r t i n  v. R. R., 208 N. C., 843. 

,%firmed. 

MRS. ARJIETTA RANIIIN, WIFE OF BENNIE RAXIIIX, DECEASED, PLAINTIFF. 
v. BROWN 1IANUFACTURING C01IP.ISP. EVPLOYER, A N D  TRAT- 
ELERS ISSURASCE COJIPANP, CARRIER. 

(Filed 13 April, 1938.) 

.IPPEAL by plaintiff from W a r l i c k ,  J., at  J anua ry  Term, 1938, of 
CARAIIRUS. Affirmed. 

This is a proceedings for conlpensatioil under the provisions of the 
Nor th  Carolina Torkmen's  Cornpensation Act. I t  was before this 
Court on a former appeal a t  the Fa l l  Term, 1937, and is reported in  
212 N. C., 357. The facts are therein fully set out. 
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WELLS 2). INSURASCE CO, and SICHOLSOY G. INSURANCE Co. 

18. X. Bog le  a n d  E. J o h n s f o n  I r r i n  for p l a i n t i f ,  u p p r l l n n f .  
G u t h r i e ,  P i e rce  d B l a k e n e y  for de f endan t s ,  appellees.  

PER CURIBI\I. The facts found by the Ful l  Commission tend to show 
that  the employee suffered an  injury by accident, which did not result 
from his employment. The conclusion of the Commission that the 
employee, of whom the plaintiff is the dependent, did not suffer an  injury 
by accident arising out of and in the course of his employment is suq- 
tained by the evidence. I t  would Feem that this is the only reasonable 
conclusion to be drawn from the evidence and the findings of the Com- 
mission. 

The judgment below is 
Affirmed. 

SAMUEL R. WELLS T. JEFFERSON STANDARD LIFE INSURASCE 
COBIPASY, a C~RPORATI~S.  

SAJIUEL B. TTELLS, . ~ D ~ ~ I S I S ~ T R A T O R  O F  THE ESTATE O F  ?IIARY NICHOLSOS 
WELLS, r. JEFFERSOS STANDARD LIFE INSURAXCE COJIPANT. 
A CORPORATIOX. 

JIARTH.1 J. NICHOLSOS T. JEFFERSOX STAXDARD LIFE ISSURAXCE 
COJIPAST, .I CORPORATION. 

(Filed 13 April, 1038.) 

Appeal and Error § 3 8 -  
When the Supreme Court is erenly divided in opinion, one Justice not 

sitting, the judgment of the Superior Court will be affirmed without 
becoming a precedent. 

APPEAL by plaintiffs from IZami l ton ,  Spec in l  J u d g e ,  at  August Term, 
1937, of DUPLIK. Action by plaintiffs against defendants on certain 
insurance policies. Affirmed. 

Oscnr  B. T u r n e r  and S o r w o o d  B. B o n e y  for p la in t i f f s .  
Bens l ey  d S t e c e n s  and  S m i f l ~ ,  ll 'licrrfon ie. I I u d g i n s  f o r  dcfenclrrnf. 

PER CURIAM. The Court being erenly dirided in opinion, Corlnor,  J . .  
not sitting, the judgment of the Superior Court is affirmed, as to the 
disposition of this appeal, without becoming a precedent, in accord with 
the practice of the Court. The practice has been so long and well 
settled that  we need not cite authorities. 

Affirmed. 
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J O H S  J. MILLS AND WIFE, SUL)IE MILLS, v. MARY E. JOSES. 

(Filed 13 April, 1935.) 

Appeal and Error 5 38- 
When the Supreme Court is evenly divided in opinion, one Justice not 

sitting. the judgment of the Superior Court will be :rtfirmetl withont 
I jecoming a precedent. 

APPE\I, f r o m  Grudy,  J., a t  F e b r u a r y  T w m ,  1038, o "  PITT. 
T h i s  is  a n  action wherein t h e  plaintifls filed conlplaiilt which they 

contcnd s tated a cause of action to g r a f t  a parol t rust  upon a deed taken 
by t h e  defendant  f r o m  a cominissio~ler appointed t o  f o r l 4 o s e  a mortgage, 
and  which t h ~  defendant  contends failed to s tate  facts  sufficient to  con- 
s t i tute  a cause of action. T h e  conrt  held with the contention of t h e  
defendant and  entered judgmeut sustaining the  dcnlurrer  filed, f r o m  
which judgment  plaintiffs appealed. assigning error .  

d o c k  Spain o n d  Albion D m n  for p la i7z t i f s ,  u p p ~ l l n ~ ~ f s .  
J .  B. Jmnes  for de fendnnf ,  appel lee .  

PER CURIAM. The Cour t  being evenly divided i n  opinion, Cmmor ,  J., 
not sitting, the  judgment of the  Superior  C'ourt is affirrued, a s  the  dispo- 
sition of this appeal ,  without  becoming a precedent, in accord n i t h  the 
practice of the Court .  C'ollins 7>. Ins .  C'o., ante, 800. 

Affirmed. 

HllJES 0. TVADFORD v. GREGORY CHASDLER CORIPAST. 

(Piled 4 May, 1938.) 

blaster and Servant § 2la-Evidence held insufficient to support doctrine 
of respondeat superior. 

Defendant company rented a tractor and driver for 11 ork on nn E. R, A. 
projcct, the trnclr and driver being mitlcr the direction ant1 control of the 
E. R. A. superintendent. Plnintift, an employee of the Enlrrgency Relief 
Administration, instituted this action to rc.covcr for illjuriw inflicted hy 
mid truck and driwr.  Ec7d: Judgrncnt of no~i \~ i i t  \\:I. p r ~ p ~ r l y  elitcretl 
on authority of L~vcl-mnn v. Cline,  212 K. C., 43. 

SEAWELL, J.. took 110 part in the coniidcr:rtion or dcci~ioii of this case. 

APPEAL by  plaintiff f rom I I a m i l f o n ,  Spcict l  dudgo,  a t  J a n u a r y  
Term,  1935, of TAI~E. 

Civil action to  recover f o r  personal injur ies  allegcd to haye been 
caused by t h e  wrongful  act,  neglect o r  default of the  defendant. 
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I t  is alleged in  the complaint that  the plaintiff was employed by the 
'(North Carolina Employment Relief Administration" ( V i n s o n  v. 
O ' B e r r y ,  209 S. C., 287, 183 S. E., 423) as truck foreman in charge of 
the Pullen P a r k  Lake Project;  that  the defendant corporation rented to 
said "administration" a tractor and driver;  and that  on 13  June,  1935, 
plaintiff was iiljured by the negligence of the driver of defendant's truck. 

I t  is in evidence that  the "E. R. A. supervisor had full authority to 
direct the operation of the Gregory Chandler equipment, tell them what 
to do, when to start  to work. how to do it, and where to go. . . . 
Mr. Mat them,  the E. R .  -1. supervisor, directed the work; gave orders to 
the foremen. Mr. Gregory wasn't there" when plaintiff was hurt. 

From judgment of nonsuit, entered a t  the close of all the eridence, 
plaintiff appeals, assigning errors. 

Douglass  Le. Douglnss ,  J .  -11. B r o u g h t o n ,  a n d  Il'm. H.  Y a r b o r o u g h ,  J r . .  
for p l a i n t i f ,  appe l lan t .  

T h o s .  It'. R u f i n  for d e f e n d a n t ,  appellee.  

PER CURIAJI. Affirmed on authority of S h a p i r o  e .  W i n s t o n - S a l e m ,  
212 N. C., 751, and L i e e r m a n  u. Cline, 212 N. C., 43, 192 S. E., 849. 

Affirmed. 

SEAWELL, J., took no part in the consideration or decision of this case. 

T. T. FRADY A K D  H. G. CLEJIENT v. CAROLISA MOUNTAIS  POWER 
CORPORATIOX aso D U K E  P O W E R  COMPANY. 

(Filed 4 May, 1938.) 

Appeal and Error 5 3+ 
When the Supreme Court is evenly divided in opinion, one Justice not 

sitting, the judgnlent of the Superior Court will he  affirmctl without 
becoming n precedent. 

SEAWELL, J.. took no part in the consideration or decision of this case. 

APPEAL by defendant Duke Power Company from A l l e y ,  J., at Sep- 
tember Term, 1937, of RUTHERFORD. SO error. 

J l c R o r i e  & N c R o r i e  and X o r g a n  Le. S t o r e y  for p la in t i f f s ,  appellees.  
E d w a r d s  Le. E d w a r d s ,  T I7 .  S.  O'H. R o b ~ n s o n ,  J r . ,  C. TI'. l ' i l le t t ,  and 

J .  H. X a r i o n  for de f endan t ,  appe l lan t .  

PER CL-RIAM. A judgment of nonsuit was entered as to the defendant 
Carolina Mountain Power Corporation, from which no appeal was taken. 
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T h e  action, as  i t  relates to  the appellant D u k c  Pon.w Conipany, was 
inqtituted b v  the  plaintifis to  recorcr f o r  damage to their  lands and crops 
on  Rocky Broad  River  alleged to  h a r e  t w u  caucccl by the negligent 
operation of i ts  dani  by the  ap l~e l lan t .  T h e  land of tlie plaintiff F r a d y  
v a s  located on Rocky Broad  Ril-er and  n as b c i q  fa r ]  ictl the plain- 
tiff Clement on  shares. 011 1 6  October, 1936, the l and  and  tllc crops 
tliereon \rere damaged by  tlic mc~rflon- of the river. T h e  d a m  o p e ~ a t c d  
~ n i d e ~  I c a ~ e  by the  appellant was on Rocky Broad  H i r e r  ahout eight 
miles u p  qtream f r o m  the land  of the  l~laint i f f  F r a d y .  T h e  pltrintiffs 
allegc, t h a t  the  dalnagc to t h r i r  l and  and  crops mas directly and prosi- 
~ n x t e l y  caused by the negligent opcr:ltio~i by tlie appel lant  of said dam, i n  
t h a t  the appel lant  negligently :~llowed tlic n-aters fro111 the  rains  to  
g radua l1~-  accumulate i n  tht. lake a h o w  t h e  d a m  unti l  tllc n-aters thcrein 
had  risen to the  crest of and was overfloning a portion of said dam, 
and a f te r  such accurnulat ioi~ of such . i~-atws the a1)pellant negligently 
opc i~ed  the  flootlgatcs of said dam, tlierehy suddenly releasing grea t  
~ o l u n ~ e q  of v-ater f rom said lake, which added great  volumes of water  to  
the already swol1e1-I condition of the s t ream belon- the dam, tha t  t h e  
water  so released so accelerated the  flow of the s t ream and  so increased 
the a m o ~ ~ n t  of x7atcr therein as  to  cause t h e  s t ream t o  o~ erf lov the  plain- 
tiff.' land a n d  crops, thereby damaging  and destroying ialne. 

Tho  appellant,  while i t  admits  t h a t  the  \ rater  accumulated in the lake 
till  i t  orerflowed the  spillway before the  floodgates were opened, and  t h a t  
i t  opclncd its floodgates and  al loned the  ~ m t e r  to  f l o ~ ;  through them, 
denies t h a t  i n  so doing i t  acted ncgl igent l ,~.  

Thr court  being evenly divided i n  opinion, Srnwcll ,  J , not sitting, the  
judgment of the  Superior  Cour t  is affirmed, a s  the  di,position of this  
appeal,  xrithout heconling a precedent, i n  accord with the  practice of the  
Court .  -11 ills r .  doncs,  nn te ,  802. 

N o  error .  

SEAWELL, J., took 110 par t  i n  the  eonridcr:ition or deci;ion of this case. 

STATE r. C. 11. IIART. 

(Filed 23 Mar, 193s.) 
Chattel Mortgages # 10- 

Warrant, as  nm~nded,  and cvit1enc.c 71cltl sufficiellt to  support conviction 
for unlan.fnllg dislm4ng of chnttcls lnirchaied nnilcr conditional s:lle* 
contract. C. S.. 4237. 

APPEAL b -  defendant f r o m  Xnrdi?cg, ,I., a t  O c t o h ~ r  Term, 1937, of 
GUILFORD. N o  error .  
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This is a criminal action in which the defendant is charged with 
having unlawfully made disposition of personal property embraced in  a 
lien with intent to hinder, delay or defeat the rights of the holder of said 
lien under the provisions of C. S., 4287. The warrant  was issued out of 
the municipal court of the city of High Point .  From a verdict of 
guilty in  said court the defendant appealed to the Superior Court. 

On 3 January ,  1037, the defendant executed to J. D. Ross a title re- 
taining note for the purchase price of one diamond ring and one 21-jewel 
Bulova watch. As additional security, this title retaining note under- 
took to also convey household furniture. This note n7as payable in 
monthly installments beginning 1 March, 1937. 

The defendant having made only two monthly payments, the holder of 
said lien in July,  1037, demanded the return of the ring and watch to be 
sold to satisfy the lien. At  that  time the defendant told the prosecuting 
witness that  he had pawned the ring and did not have the watch. There- 
upon the prosecuting witness issued the warrant  upon which the defentl- 
ant  was tried. 

The jury returned a verdict of guilty. The defendant excepted to the 
judgment pronounced thereon and appealed. 

A t t o r n e y - G e n e r a l  ~ l l e ~ l f u l l a n  a n d  A s s i s f o n t  A f f o r n e y - G e n e r a l  1T'illis 
f o r  t h e  S t a t e .  

W h i c k e r  LP. M7hieker  f o r  d e f e n d a n t ,  a p p e l l a n f .  

PER CURIAM. There was ample evidence to be submitted to the jury. 
The defendant's contention, made first a t  the trial, that  he had lost the 
watch and that  his wife had pawned the ring without his knowledge or 
consent were matters in defense rejected by the jury. 

The warrant as amended is fully sufficient to charge the violation of 
C. S., see. 4287. and defendant's demurrer thereto cannot be sustained. 
Likewise, the court fully and correctly charged the law applicable to 
the evidence and the contentions based thereon. The defeadant'q c3xcep- 
tions thereto cannot be sustained. 

I n  the trial below we find 
S o  error. 

JOSHUA A. JACKSOX r. ADDISOX HETVLETT, JR., AD.\IISISTRATOR OF THE 

ESTATE OF ESTELLE WRIGHT. 

(Filed 23 May, 1038.) 

Husband and Wife 5 4b- 
A wife's contract with her husband to repay him for sums expended 

by him in the repair and improrement of her real estate is roid unless in 
writing and nckno~rleclged in the manner prescribed by C. S., 2516. 
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APPEAL by plaintiff from S p e a r s ,  J., a t  December Term, 1037, of 
NEW HAXOVER. Judgment affirmed. 

John D. B e l l c t m y  c f  S o n  for p l a i n t i f f ,  a p p e l l a n t .  
C'. D. H o p e  a n d  Add i son  H ~ z c l e f f ,  Jr.,  for  rlefendrrnt ,  appe l lee .  

PI.R CURIAM. Plaintiff instituted his action against the administrator 
of the estate of his divorced wife for tlie recovery of certain amounts 
expended by him for repairs and improrenients placed upon the house of 
his said wife. I t  was alleged tha t  the expenditures mwe made in  1918, 
shortly before the marriage, upon her oral promise to pay therefor. 

Plaintiff and defendant's intestate were married ill 1913, and were 
divorced in  1033. Thereupon the defexidiint's intestale removed to  the 
State of Massachusetts, and died in 1935. Defendant 1,leaded. the statute 
of limitations, and also that  the alleged contract to pay was void for 
failure to comply with C. S., 2515. Judgment was reldered for defend- 
ant  and plaintiff appealed. 

I f  the contract for repauplent to the plaintiff mas made prior to tlie 
marriage in 1918, action thereon was barred by the statute of limita- 
tions, and, if made subsequent to the marriage, i t  was invalid hecause 
not i n  writing and acknowledged in the manner prexribed by C. S., 
2515. I n  either event, plaintiff's action was properly dismissed. 

Judgment affirmed. 
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STATUTES RELATING TO RULES OF COURT 

C. S., 1421. Power to make rules of Court. The Justices of the Supreme 
Court shall prescribe and establish from time to time rules of practice for 
that Court, and also for the Superior Courts. The clerk shall certify to the 
judges of the Superior Court the rules of practice for such court, to be entered 
on the records thereof in each county. 

( I n  C a l v e r t  v. C a r s t a r p h e n ,  1 3 3  N. C., 2 5 ,  Clark .  C. J., de l ive r ing  t h e  opinion of  t h e  
Cour t ,  i t  w a s  s a i d :  "The  ru les  of  t h e  S u p r e m e  Cour t  a r e  m a n d a t o r y ,  n o t  d i rec to ry .  
W a l k e r  v. Scot t .  1 0 2  N. C., 4 8 7 :  W i s e m a n  v. Commiss ioners .  1 0 4  X. C., 3 3 0 :  E d w a r d s  v. 
Henderson ,  1 0 9  N. C., 8 3 .  A s  t h e  c o n s t i t u t i o n ,  A r t .  I ,  sec. 8 ,  prov ides  t h a t  'The  l eg i s la -  
t ive,  executive,  a n d  Supreme Judicial Powern of t h e  G o v e r n m e n t  o u g h t  t o  be f o r e v e r  
s e p a r a t e  a n d  d i s t inc t  f r o m  e a c h  o the r , '  t h e  Genera l  Assembly  c a n  e n a c t  n o  ru les  of  
p rac t i ce  a n d  p rocedure  f o r  t h i s  Cour t ,  w h i c h  a r r  p resc r ibed  solely by o u r  R u l e s  of  
Court .  H e r n d o n  v. Ins .  Co., 1 1 1  N. C . ,  3 8 4 :  I 8  L. R .  A , ,  5 4 i ;  H o r t o n  v. Green ,  1 0 4  
K ,  C., 4 0 0 ;  R e n c h e r  v. Anderson ,  9 3  N. C., 1 0 5 .  T h e  p r a c t i c e  a n d  p rocedure  i n  t h e  
c o u r t s  below t h e  S u p r e m e  C o u r t  a r e  prescribed. by t h e  Leg i s la tu re ,  a s  a u t h o r i z e d  by 
t h e  Cons t i tu t ion ,  Ar t .  IV, sec.  1 2  (S. v. Edzvards,  1 1 0  N. C., 5 1 1 ) ,  excep t  t h a t ,  a s  t o  
s u c h  l o w e r  cour t s ,  w h e n  t h e  L e g i s l a t u r e  f a i l s  t o  p rov ide  t h e  p rac t i ce  a n d  p rocedure  in 
a n v  ~ a r t i c u l a r .  t h i s  C o u r t  c a n  d o  so. T h e  Code,  sec.  9 6 1 :  B a r n e s  v. E a s t o n ,  9 8  S.  C., 
1 1 6 ;  i;heek i p .  i v a t s o n ,  9 0  N. c.. 3 0 2 . " )  

See ,  also,  S, v. Crowder ,  1 9 5 - 3 3 5 ;  W o m b i e  v. Gin Co., 1 8 4 - 5 i i :  Cooper  v. Comrs . ,  1 8 4 - 6 1 5 ;  
Cox v. Lbr .  Co., l i T - 2 2 i ;  Phi l l ips  v. J r .  Order ,  l i 5 - 1 3 3 ;  S. v. Goodlake ,  1 6 6 - 4 3 4 ;  P o r t e r  v. 
Lbr .  Co., 1 6 4 - 3 9 6 .  

C. S., 1421 ( a ) .  Supreme Court to prescribe rules. Rules to conform to law. 
The Supreme Court is hereby vested with the power to prescribe from time 
to time the modes of making and filing proceedings, actions, and pleadings, 
and of entering orders and judgments and recording the same, and to pre- 
scribe and regulate the practice on appeals to the Supreme Court, and in the 
trial of actions in the Superior Court, and before referees: Provided, no rule 
or regulation so adopted shall be in conflict with this law or any of the pro- 
risions of the Consolidated Statutes of 1919. Such rules as  may be adopted 
by the Supreme Court shall be printed and distributed by the Secretary of 
State as  are  the Reports of the Supreme Court. 
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RULES O F  PRACTICE 
IN THE 

SUPREME COURT O F  NORTH CAROLINA 

REVISED A N D  APPROVED FALL T E R M .  1937 

(Annotated by W. P. Stacy.) 

INDEX 

(Sunlbers  r e f e r  to Rules)  

Appeal, abatement, and revivor, R. 37. 
Appeal bond, R. 6 (1). 
Appeal in criminal actions, R. 6. 
Appeal dismissed for fai111re to prosecute, R. 15. 
Appeal dismissed if not docketed in time, R. 17. 
,4ppeal dismiswl under Rule 15 not reinstated till costs paid, R 18. 
Appeal dismissed for failure to file brief, R. 28. 
Appeal dismissed for failure to group exceptions, R. 19 ( 3 ) .  
Appeal dismissed for fnilnrr to mimeograph or print, R. 24 28. 
Appeal, motion to dismiss, when to be made, R 16. 
Appeal dismissed when frivolonq, etc., R. 17 (1). 
Appeals, two in one action, R. 19 ( 2 ) .  
Appeals, how docketed, R. 4. 
Appeals in f o rmn  pauperis, R. 22. 
Appeals, when heard, It. 5 .  
Agreements of counsel, R. 32. 
Appearances, R. 33. 
Srgnments, R. 30, 31. 
Arguments, printed submission, R. 10. 
Briefs, appeal dismissed if not printed or mimtwgrn~hed, R. 28. 
Brief of appellant. when to be filed, R. 28. 
Brief of appellant, copy to be f~~rn i s l i ed  appellee, R. 28. 
Ericf of appellee, when to be filed, R. 20. 
Brief not received after argumcnt, R. 11. 
Briefs regarded a s  personal appearance, R. 12. 
Briefs, submission on, R. 10. 
Briefs to be printed or inimcogr:~plicd, R. 25 
Certification of decisions, R. 38. 
Certiorari, R. 34 ( 1 ) .  (21, ( 3 ) .  
Citation of Reports, R. 46. 
Clerli ant1 commissioner.r. R. 40. 
Costs of printing or miineograpl~ing records :mcl brief>, R. 2:. 26. 
Conrt'r opinions to be copied ant1 distributed. It. 42. 
Court reconvened, when, R. 47. 
Conrt. sittings of, R. -13. 
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Criminal actions, R. 6. 
Death of party, when suggested, R. 37, par. 2. 
Decisions, certification of. R. 38. 
Districts, call of, R. 7. 
Docket, call of, R. 9. 
Docket, end of, R. 8. 
Evidence to be in n a r r a t i ~ e  form. R. 19 ( 4 ) .  
Exceptions, R. 21. 
Exceptions grouped, Ii. 19 ( 3  ) . 
Executions, R. 43. 
Frivolous appeal dismissed, R. 17 ( 1 ) .  
Hearing case out of order, R. 13. 
Hearing cases together, when, R. 14. 
Issues, R. 35. 
Judgment docket, R. 39. 
Librarian, R. 41. 
Mimeographing records and briefs, R. 23, 26. 
Minute docket, R. 39. 
Motions, R. 36. 
Motion for certiorari. R. 34 ( I ) ,  ( 2 ) ,  ( 3 ) .  
Sotice of certiorari, R. 34 ( 3 ) .  
Opinions of Court copied and distributed by clerk, R. 42. 
Opinions of Court, when certified to Superior Court, R. 38. 
Parties, death of, when suggested, R. 37, par. 2. 
Pauper appeals, R. 22. 
Petition for certiorari, R. 34 ( I ) ,  ( 2 ) ,  ( 3 ) .  
Petition to rehear, R. 44. 
Pleadings, R. 20. 
Pleadings, amendment to, R. 20 ( 4 ) .  
Pleadings, when deemed frivolous, R. 20 ( 1 ) .  
Pleadings, when containing more than one cause, R. 20 ( 2 ) .  
Pleadings, when scandalous, R. 20 ( 3 ) .  
Printing transcripts, R. 22, 23, 24. 25. 
Prosecution bond, R. 19 (9 ) .  
Rearguments, R. 31. 
Rehearing, R. 44. 
Reports of Supreme Court, how cited, R. 46. 
Sittings of Court, R. 45. 
Supreme Court Reports, how cited, R. 46. 
Transcripts, what to contain and how arranged, R. 19. 
Transcripts in pauper appeals, R. 22. 
Transcripts, unnecessary portions, how taxed, R. 19 ( 5 ) .  
Transcripts printed or mimeographed, R. 22, 23, 24, 25. 
Transcripts, mhen to be docketed, R. 5. 
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RULES 

(Rules 1, 2, 3, 3 ( A ) ,  3 (B) ,  3 ( O ) ,  Obsolete.) 

4. Appeals-How Docketed. 

Each appeal shall be docketed from the judicial dis1,rict to which it 
properly belongs, and appeals in criminal cases from each district shall 
be placed a t  the head of the docket for the district. Appeals in both 
civil and criminal cases sliall be docketed t.ach in its cwn class, in the 
order in which they are filed n i t h  the clerk. 

APPEALS STATITTORY A S D  ALLOWED ONLY FROAI FINAL JUDQ- 
MENTS OR ORDERS ~ F E C T I N G  SUBSTANTIAL &c&~~s. - -Caudle  7'. 

Sforris, 158-594; Xoore v. Hinnant,  87-505; Xerri l l  2%. 

xer r i l l ,  92-657; Lutz v. Cline, 89-18G; S. v, fieefer, 80- 
472. 

D r s x ~ s s ~ ~  IF OKLY ~ ~ O O T  QUESTIOK PRESENTED.-~O?~SS~~~~L 7'. 

Bullis, 201-12; Xistler v. R. R., 164-365. 

5. Appeals-When Heard. 

The transcript of the record on appeal from a judgment rendered 
before the commencement of a term of this Court mus,  be docketed a t  
such term fourteen days before entering upon the call 3f the docket of 
the district to which it belongs, and stand for argument in its order ; if 
not so docketed, the case shall be continued or dismissed m d e r  Rule I f ,  
if the appellee file a proper certificate prior to the docketing of the 
transcript. 

The transcript of the record on appeal from a court in a county in 
which the court shall be held during the term of this Court may be filed 
a t  such term or a t  the nest succeeding term. I f  filed fourteen days before 
the Court begins the perusal of the docket of the district to which i t  
belongs, i t  shall be heard in its order;  otherwise, if a civil case, it  shall 
be continued, unless by consent i t  is submitted upon printed argument 
under Rulc 10. 

&Ippeals in criminal cases shall each be heard a t  the term a t  which 
they are docketed, unless for cause or by consent they are continued: 
Provided, h o ~ f v e r ,  that an  appeal i n  a civil case from the First, Second, 
Third. Eighteenth, Kineteenth, Twentieth, and Twenty-first districts 
which is tried between first day  of J anua ry  and the iirst Nonday ill 
February, or between first day of August and fourth Nonday in August, 
is not required to be docketed a t  the immediately succeeding term of this 
Court, though if docketed in time for hearing a t  said first term, the 
appeal will stand regularly for argument. 

See C. S., 629 e t  scq., and annotations thereunder. 
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RULE SALUTARY AKD ~ ~ A ~ D ~ ~ T O R P . - - P ~ U ~ ~ ~  2'. 'C700d, 199-798 ; 
S. v. Harris ,  199-377; Covingfon v. Hosiery Jlills, 195-478 ; 
S. v. Surety Co., 192-52; Stone c. Ledbefler, 191-777; Trusl 
Co. v. Parks ,  191-263; S. c. Farmer,  188-243; TVa7T:er c. 
Scoff, 102-487. 

CAKNOT BE A~~~~~~~~~ U T  , ~ G R E E ~ I E S T  OR O T I I E R ~ ~ ~ I S E . - P T ~ ~ ~ ~ ~  
c. T.T700d, 199-788; Covingfon c. Hosiery 7!llills, 195-478; 
TTTnller I , .  Dudley, 193-354; Finch tq.  commission^ rs .  190- 
154;  S. 1%.  Farmer,  188-2433 S. 2'. Bufner, 185--731: C'ooper 
v. Commissioners, 184--615; Rose v. Rocky Mount, IS+-609. 

FAILURE TO D o c ~ i ~ ~ . - P e n t ~ ~ S f  c. Pa&, 105-609; Stone c. Lecl- 
beffer, 191-777; S. z>. Brown, 183-789; Xinzms c. S ~ n b o a r d ,  
183-436; S. v. ll'ard, 180-693; Carroll v. JIfg.  Co., 180- 
660;  Caudle v. Xorris ,  158-594; Trueloce v. 170rris, 152- 
755; IIewift T .  Beck, 152-755; Morfgage Co. v. Long, 116-77. 

PRACTICE IS REGARD TO DOCKETIKG APPEALS SULIAIARIZED.-- 
Po r f e r  v. R. R. ,  106-478. 

DOCKETING REAIOVES CASE FRON CONTROL O F  PARTIES.-COTS- 
well c .  Talley, 192-37. 

A \ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~  OF A p ~ h ~ ~ . - P r ~ l i t t  c. ~ ~ o o d ,  199-7 88 ; Jorrlnn. 
v. Simmons, 175-537: Avery 2;. Pritchard,  93-266. 

SUPERIOR COURT XAY ADJUDGE APPEAL A B A N D O N E D . - ~ ' ~ ~ ~ ~ I ~ ~  
v. P a r k .  195-609. 

6. Appeals--Criminal Actions. 

Appeals in  criminal cases, docketed fourteen days before the call of 
the docket for their districts, shall be heard before the appeals i11 civil 
cases from said districts. Criminal appeals docketed after the time 
above stated shall be called immediately a t  the close of argument of 
appeals from the Eleventh District, unless for  cause otherwise ordered, 
and shall have priority over civil cases placed a t  the end of the docket. 

See C. S., 4647 et seq., and annotations thereunder. 
DOCI<ETIKC SAME AS CIVIL CASES.--S. v. O'Kelly, 88-609. 
D r s a r ~ s s ~ ~  IF DEFERDAKT FLEES OR IS " I N  THE ~ v o ~ ~ ~ . " - S .  U. 

Decane, 166-281; S. v. lieebler, 145-560; S. 1 . .  Jacobs, 
107-772. 

S o  APPEAL EXCEPT FROX FISAL JUDGIIEST.-S. C. S a s h ,  97- 
514;  S. v. H a z e l ,  95-623. 

(1) Appeal Bond. If a justified appeal bond (except in  pauper ap- 
peals) is not filed with the transcript, as required by section 647, Con- 
solidated Statutes, the appeal will be dismissed. 

FAILURE OF SURETY TO JGSTIFY.--8. v. Wagner, 91-521. 
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( 2 )  P a u p e r  d p p r n l s .  See Rule 22. 

STATUTORY RCQT-IIIE\IENTS (?O~RIPULSORT 4x11 JURTSDICTIO~~AL.-- 
S. v. Xrrrion,  200-715 ; S. 1 . .  S m i t h ,  152-842. 

DIFFERENT I N  CIVIL A X D  CRIIIISAL CASES.-C. S.. 649 and 4651 : 
8. v. Gatewood,  125-604. 

IN C I V I L  P.\.\uPER C ~ s ~ ~ . - - T ~ o n e y ~ ? ~ t f  v. W a f k i n s ,  151-652. 

( 3 )  W h e n  Appea l  A b n f e s .  See Rule 87. 
(4)  Appco l  Disntisscd i f  Transcr ip t  ATof P r i n f r d  0 7 ,  X i m e o p p h e d .  

See Itule 24. 

MUST DOCKET RECORD.-S. U .  F a r m e r ,  188-24:'; S. T .  Johnson .  
153-730; S. 2'. Tr~rll, 169-363. 

7. Call of Judicial Districts. 

Appeals from the seueral districts  ill be called f o ~  hearing in the 
follon.ing order : 

From the First, T~ventieth, and Twenty-first Districts, the first week 
of the term. 

From the Second and Sineteenth Districts, the second r e e k  of the term. 
From the Third and Eighteenth Districts, the fourth ~ . .eek of the tcrui. 
From the Fourth and Sercnteerlth Districts, the fifth 1;eek of the term. 
From the Fi f th  and Sixteenth Districts, the seventh w e k  of the term. 
From the Sixth and Fifteenth Districts, the eighth 1~7ec.k of the tcrm. 
From the Seventh District, the tenth ~ e e k  of the tcrm. 
From the Fourteenth District, the eleventh week of the term. 
From the Eighth and Thirteenth Districts, the thirteenth week of the 

term. 
Frotn the S i n t h  and Twelfth Districts, the fourteenth vcek of the term. 
From the Tenth and Eleventh Districts, the sixteenth neck of the term. 
I n  making u p  the calendar for the two districts allotted to the same 

wecli, the appeals will he docketed in  the ordw in which they are received 
by the clerk, lmt only those from the district first named \ d l  he called on 
Tucsday o f  the ncrk  to which the district is allotted, and those from the 
district last named xi11 not be called before Wednesday of said week, but 
appeals from the district last named must nevertheless be docketed riot 
later than 14 days preceding the call for the week. 

Carroll  11. X f g .  Co., 180-660. 

8. End of Docket. 

At the Spring Term, causes not reached and disposed of duricg the 
period allotted to each district, and those for any other cause put to the 
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foot of the docket, shall be called a t  the close of argument of appeals 
from the E l e ~ e n t h  District, and each cause, in its order tried or con- 
tinued, subject to Rule 6. 

At  the Fal l  Term, appeals in criminal cases only will be heard a t  the 
end of the docket, unless the Court for suecia1 reason shall set a civil 
appeal to be heard at the end of the docket a t  that  term. At either 
term the Court i n  its discretion may place cases not reached on the call 
of a district a t  the end of some other district. 

9. Call of Docket. 

Each appeal shall be called in its proper order. I f  any party shall 
not be ready, the cause, if a civil action, may be put to the foot of the 
district, by the consent of the counsel appearing, or for cause shown, 
and be again called when reached, if the docket shall be called a second 
t ime; otherwise, the first call shall be peremptory; or a t  the first term 
of the Court in the year a cause may, by consent of the Court, be put to 
the foot of the docket; if no counsel appear for either party a t  the first 
call, i t  will be put to the end of the district, unless a printed brief is 
filed by one of the parties; and if none appear a t  the second call, it will 
be continued, unless the Court shall otherwise direct. Appeals in crim- 
inal actions will be called peremptorily for argument on the first call of 
the docket, unless for good cause assigned. 

N o  DAILY CALEXDAR.--P~U& v. Wood, 199-788; Lunsford v. 
Alexander, 162-528. 

10. Submission on Printed Arguments. 

B y  consent of counsel, any case may be submitted without oral argu- 
ment, upon printed briefs by both sides, without regard to the number 
of the case on the docket, or date of docketing the appeal. Such consent 
must be signed by counsel of both parties and filed, and the clerk shall 
make a note thereof on the docket; but the Court, notwithstanding, may 
direct an oral argument to be made, if it  shall deem best. 

An  appeal submitted under this rule must be docketed before the call 
of appeals from the Kinth  District has been entered upon, unless i t  
appears to the Court from the record that  there has been no delay in 
docketing the appeal, and that  i t  has been docketed as soon as practi- 
cable, and that public interest requires a speedy hearing of the case. 

(Sate.-A compliance with this rule does not require a formal 
motion, but merely the filing with the printed record and 
briefs a n  agreement signed by counsel for both sides, that the 
case may be considered without oral argument.) 

SECESSITY OF  BRIEF.-,^^^^ c, Guaranty C'o., 136-255. 
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11.  Briefs Kot Received After Argument. 

When the case is argued orally on the regular call of the docket, in 
behalf of only one of the parties, no printed argun~c~nt  for the other 
party \ d l  he receired, unless i t  is filed before the oral argument begins. 
K O  brief or argument will be receired after a case has been argued or 
submitted. except upon leave granted in open court. after notice to 
opposing counsel. 

12. Briefs Regarded as Personal Appearance. 

When a case is reached on the regular call of the doclret, and a printed 
brief or argument shall be filed for either party, the case shall stand on 
the same footing as if there ne re  a personal appearanre by counsel. 

OPPOSITIOX TO C O N T J N U A K C E . - ~ ~ ~ ~ ~ P ~ ~  T .  Ins.  Co., 109-314. 

13. When Case May Be Heard Out of Order. 

I n  cases where the State is concerned. inrolrjng or affecting rome 
matter of general public interest, the C'ourt may, upon motion of the 
Attorney-General, assign an earlier placc on the Caleldar,  or fix a day 
for the argument thereof, which shall take precedeilce of other business. 
And the Court, a t  the instance of a party to r, cause that directly in- 
ro1vc.q the right to a public offic~, or at the instance oi' a party arrested 
in a civil action n h o  is in jail by reason of inability to give bond or 
from refusal of the court to discharge him, or in other cases of sufficient 

u 

importance, in its jndgmcnt, may make the like assignment in respect 
to it. 

TITLE TO PUBLIC O~~Icl?.-Cald?L'ell 2 ' .  Wilson, 121-423. 

14. When Cases M a y  Be Heard Together. 

Two or more cases inrolving the same question may, by order of the 
Court, be heard together, hut they must he argued as one case, the Court 
directing, when the counsel disagree, the course of argument. 

15. Appeal Dismissed If Kot Prosecuted. 

Cases not prosecuted for two terms shall, when re~rched in order a t  
the third term, bc dismissed a t  the cost of the appellanr, unless the same, 
for sufficient cause, shall be continued. V h e n  qo dismissed, the appel- 
lant  may, a t  any time thereafter, not later than during the week allotted 
to the district to which it belongs at the nest succeed ng term, more to 
have the same reinstated, on notice to the appellee and showing sufficient 
cause. 

RULE 3 1 ~ x ~ ~ ~ o ~ ~ . - I T ~ i s e m a n  v. Commissioners, 1 0 G 3 3 0 .  
S ~ P E R I O H  ('OTRT 31.4~ , ~ J J L T D G E :  A \ ~ ~ t . l ~  -~BASDOSLD.-PP~~~I~# 1 ' .  

Park, 195-609. 



N. C.] SPRING TERM, 1938. 815 

RULES OF PRACTICE I N  THE SUPREME COGRT. 

16. Motion to Dismiss Appeal-When Made. 
A motion to dismiss an  appeal for noncompliance with the require- 

ments of the statute in perfecting an  appeal must be made at  or before 
entering upon the trial of the appeal upon its merits, and such motion 
mill be allowed unless such compliance be shown in the record, or a 
w a i ~ e r  thereof appear therein, or such compliance is dispensed with by 
a writing signed by the appellee or his counsel, to that effect, or unless 
the Court shall allow appropriate amendments. 

DISXISSAL OF A P P E A L . - - P ~ u ~ ~ ~  v. Wood, 199-788; Xarf in  v. 
Chambers, 116-673 ; Wiseman v. Commissioners, 104-330. 

BCRDEK OX APPELLANT TO SHOW D I L I Q E N C E . - S ~ ~ ~ O ~ S  V ,  An- 
d r e w ~ ,  106-201; S. c. Goldsfon, 201-89. 

17. Appeal Dismissed for FaiIure to Docket in Time. 
I f  the appellant in a civil action, or the defendant in a criminal prose- 

cution, shall fail to bring up and file a transcript of the record fourteen 
days before the Court begins the call of cases from the district from 
which it comes at  the term of this Court at  which such transcript is 
required to be filed, the appellee map file with the clerk of this Court the 
certificate of the clerk of the court from which the appeal comes, show- 
ing the names of the parties thereto, the time when the judgment and 
appeal r e r e  taken, the name of the appellant, and the date of the settling 
of the case on appeal, if any has been settled, with his motion to docket 
and dismiss at  appellant's cost said appeal, which motion shall be allowed 
a t  the first session of the Court thereafter, with leaye to the appellant, 
during the term, and after notice to the appellee, to apply for the 
redocketing of the cause : Proz4led, that  such motion of appellee to 
docket and dismiss the appeal will not be considered unless the appellee, 
before making the motion to dismiss, has paid the clerk of this Court 
the fee charged by the statute for docketing an appeal, the fee for dram- 
ing and entering judgment, and the determination fee, execution for such 
amount to issue in faror  of appellee against appellant. 

(1) Appeal Docketed by Appellee When FriuoZous and Taken for  
Purposes of Delay. The transcript of an  appeal which is obviously 
frivolous and appears to have been taken only for purposes of delay, 
may be docketed in  this Court by appellee before the time required by 
Rule 5, and if i t  appears to the Court that  the appellee's contention is 
correct, the appeal will be dismissed a t  cost of appellant. 

(XOTE-Motion made under this rule is not effectual if filed 
after appeal has been docketed, although appeal was docketed 
after time required by Rule 5.) 

LACHES OF ,%PPELLAST.--B~OC~ v. Ellis, 193-540; Baker v. 
Hare,  192-788; Rogers v. Ashezdle, 182-596; Carroll v. 
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Mfg .  Co.. 1S0-660: Johnson 1%. C'orinqton, 17s-658; Con 1.. 

Lumber  Co., 177-227; -1f1rrphy r.  Elccfrzc Co., 1 7 6 7 8 2 ;  
LlfcSei / l  1%. R. A?., 173-730. 

LACHES OF i l ~ ~ ~ l . ~ ~ ~ . - J f i f ~ h ~ l ~  c. Alfelion, 178-87; ,lfcLenn c. 
-lfcDo?lold, 175-418; G u p f o ~  I.. Sledge, 161-214; Bnrbee c. 
Green, 91-158. 

,\PPEAL D O C I ~ E T E D  BEFORE XOTIOK TO ~ ~ I ~ ~ J I I S S . - ~ ~ C ~ ~ ~ ~  7'. 

dfcllonnltl, 175-418; Gupfon 1.. Sledge, 161--213. 
F ~ r v o ~ o u s  L \ l ~ ~ ~ ~ ~ , ~  DISMISSED.-II'OSS 1 . .  R o b i n ~ m ,  185-548; 

I Io le l  Co. 1 % .  Grifln, 182-530; B l o r r ~ f  2..  Joncs, 175-708; 
h d w i c l i  1%. Jf ill ing Po., 171-60. 

FRAGMLNTJRT A ~ ~ ~ ~ , ~ ~ , ~ . - f ~ ~ n d n ~ i ! ~ ~  7'. ~ o m ? , l i s ~ i o ~ l c r s ,  17;- 
261;  17nirs 1 % .  I n s .  ('o., 176-101 ; Mrrrtin i3.  F l ipp iu ,  101- 
452;  Lenk 1%. Corinqfon, 05-193. 

I'RLLIATCI~E . , , \ I ~ P E ~ L S . - J O I ~ ~ ~ S O ~ ~  1'. SlilTs C'o., 196-93. 
L ~ ~ ~ ~ ~ l ~ l ~ ~  K~~ ESTITLEP TO ~ o T I c E . - ~ ~ ~ ? .  1' .  Drilke, 182- 

76-1 ; J o h ~ i s t o ~ i  I . .  Vhifehend,  lO!)-207. 
IF SO "CASE" FILED. ~ P L A L  x o r  DISMISSEI) BCT J u n c ; x ~ ~ ~  

A l ~ F ~ ~ X ~ ~ . - S .  c. oorc, 211-686 ; Snzifh c. ,SmifJ~. 199-463 ; 
Roberts  c. Bus Co., 196-779; 117ctllacc 1%. Str/i\bur!y, 147-53 ; 
IlralX.cr 1%. Scoff, 102-487. 

A l ~ ~ ~ ~ ~ ~ ~  ~ I A Y  PROCEED IS  SSUPERIOI~ c ~ ~ ~ T . - P ~ l l { ? l f f  ?'. P a r k ,  
195-600, 

18. Appeal Docketed and Dismissed Kot to Be Reinstated Until Appellant 
Has Paid Costs. 

W h e n  a n  appeal  iq dismissed by reason of the  fai lure  of the appel lant  
to br ing u p  a t r a n w - i p t  of t h e  record, and the  same, o r  a certificate f o r  
t h a t  purpose, as  allon-ed by  Rule  17, is p ~ o c u r e d  + appellee, and the  
case dismissed, n o  order shall be made  setting aside the dismissal or  
allowing the  appeal  to  be reinstated, even though the  appel lant  m a y  be 
otherwise entitled to  such order, unt i l  the  appellant shall have paid or  
offered to  p a y  the costs of the  appellee i n  procuring tl-e certificate arid 
i n  causing the same to be docketed. 

A s  to  costs on appeal,  see C. S., 1, 256 cf MY., and also C. S., 
646 ef seq. 

Pru i f f  2.. 1T700d, 199-788. 

10. Transcripts. 

(1) What  to C o ~ z f a i x  nnd Bozo Armnged .  I n  every I ranscript record 
of a n  action brought  to  this Court ,  the procwdings shall he set fo r th  i n  
the order of t ime i n  which they occurred, and  t h e  s w e r a l  processes, 
order?, and every docunlent constituting the t ranscript  sliall be identifietl 
by a proper tit le o r  heading, and shall he arranged to follow each other  
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in  the order the same took place, x-hen practicable. The pages shall 
be numbered, and on the front page of the record there shall be an index 
in the following or some equivalent form:  

P A G E  

Summons---date 1 
Complaint-first cause of action 2 
Complaint-second cause of action 3 
Affidavit for attachment, etc. 4 

I t  shall not be necessary to send as a part  of the transcript, affidavits, 
orders, and other processes and proceedings in the action not involved in 
the appeal and not necessary to an  understanding of the exceptions 
relied on. Counsel may sign an  agreement ~ h i c h  shall be made a part  
of the record as to the parts to be transcribed, and in  the event of dis- 
agreement of counsel the judge of the Superior Court shall designate 
the same by written order: Provided, that  the pleadings on which the 
case is tried, the issues, and the judgment appealed from shall be a part  
of the transcript in all cases: Provided further, that  tllis rule is subject 
to the power of this Court to order additional papers and parts of the 
record to be sent up. 

See C. S., 643, 644, and 645. 

 PERFECT OR INCO~IPLETE T R A K S C R I P T . - ~ V ~ ~ ~ ~ S  V .  Wafers, 
199-667; Schuarberg v. Howard, 199-126; S. c. Xc-  
Draughon, 168-131; Hobbs v. C'ashwell, 158-597; Crc>ssler 
v. Asheville, 138--482; Signzan z3. R. R., 135-181; JTriley o. 
Xining Co., 117-489 ; Jones v. Hoggard, 107-349. 

ORGANIZATIOK OF COURT MUST APPEAR ON TRANSCRIPT.-S. c. 
.May, 118-1204. 

ENTRY O F  APPEAL.MUST  PEAR O N  R E C O R D . - ~ ~ ' ~ ~ ~ O ~  t. ,llCKe~- 
son, 101-428 ; R. R. v. Brunswick County, 198-549 ; Xfg.  Co. 
v. Simmons, 97-89. 

TRANSCRIPT MUST SHOW JURISDICTIOPI' API'D BEFORE WHOII 
CASE TRIED.-8penCe v. Tapscott, 92-576; 8. 2 ' .  Butts, 91- 
524. 

FAILURE TO IXDEX.--Redding v, Dunn, 185-311; Kearnes v. 
Gray, 173-717; Sigman v. R. R., 135-181. 

PURPOSE OF R u ~ ~ . - W a l d o  v. Wilson, 177-461.  

( 2 )  Two Appeals. T h e n  there are two or more appeals in one action 
it shall not be necessary to have more than one transcript, but the state- 
ments of cases on appeal shall be settled as now required by law, and 
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shall appear separately in the transcript. The judge of the Superior 
Court shall determine the part  of the costs of making the transcript to 
be paid by each party, subject to the right to recover such costs in the 
final judgment as now provided by law. 

TTVO RECORDS UNNECESSARY.-Pope 1). Lumber Co., 162-203; 
Hagaman v. Bernhnrdt, 162-38 1. 

(3 )  Exceptions Grouped. -111 exceptions relied on shall be grouped 
and separately numbered immediately before or after the signature to 
the case on appeal. Exceptions not thus set out will be deemed to be 
abandoned. If this rule is not complied with, and the appeal is not 
from a judgment of nonsuit, it  will be dismissed, or the Court will in its 
discretion refer the transcript to the clerk or to some attorney to state 
the exceptions according to this rule, for which an  allowance of not less 
than $5 will be made, to be paid in advance by the a3pellant; but the 
transcript mill not be so referred or remanded unless :he appellant file 
with the clerk a written stipulation that  the appeal shall be heard and 
determined on printed briefs under Rule 10, if the appellee shall so elect. 

APPEAL FROM JUDGMEKT OSLY.-Casualty Co. v. Green, 200- 
535 ; Owens v. Hines, 178-325 ; IToke v. Whisnanf, 17&-658 ; 
lillery v. Guthrie, 148-418; Wilsor~ v. Lumber Co., 131-163. 

ERROR ON FACE OF RECORD PROPER.-RO~~TS v. Bank, 108-574. 
RULE ~ T A K D A T O R Y . - T ~ T ~ S ~ ~ T  Co. v. Thomas, 170-680; Wheeler 

v. Cole, 1 6 G 3 7 8 ;  Pegram v. Hester, 152-765; Davis v. Wall, 
142-450; Hicks v. Renan,  139-337; Sigman v. R. R., 135- 
181 ; Brinkley v. Smith, 130-224. 

EXCEPTI~XS MUST BE SPECIFIC.--R~W~S C. Lupfon, 193-428; 
AfcRinnon 9. Morrison, 104-354 ; Harrison v. Dill, 169-542 ; 
Boyer v. Jarrel l ,  180-479.  

H o w  ~ S I O X M E X T S  MADE.--Cecil v. Lumber Co., 197-81 ; Rnwls 
v. Lupton, 1 9 3 4 2 8 ;  J fer r i t t  v. R. R., 169--244; Por ter  v. 
Lumber Co., 164--396; Jones v. R. R., 153--420; XcDowell 
v. Kent, 153-555 ; Smith  v .  X f g .  Co., 151-261; Thompson v. 
R. R., 1 4 7 4 1 3 .  

EXCEPTIVE ASSIGNMENTS OF ERROR, AXD NONE OTHER, CONSID- 
E R E D . - - ~ ~  re Beard, 202-661; Rawls v. Lupton, 193-428; 
S. v. Freeze, 170-710. 

COURT WILL NOT MAKE VOYAGE OF DISCOVERY THROUGH 
R ~ c o ~ D . - - C e c i l  v. Lumber Co., 197-81. 

DISMISSED FOR FAILURE TO FOLLOW RULE.-dferritt v. Dick, 
169-244. 

PRACTICE I N  REGARD T O  EXCEPTIONS S U M M A R I Z E D . - T ~ ~ ~ O ~  2). 

Plummer, 105-56. 
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( 4 )  Evidence to be Stated i n  Xarra t ive  Form.  The evidence in case 
on appeal shall be in narrative form, and not by question and answer, 
except that a question and answer, or a series of them, may be set out 
when the subject of a particular exception. When this rule is not com- 
plied with, and the case on appeal is settled by the judge, this Court will 
in its discretion hear the appeal, or remand for a settlement of the case 
to conform to this rule. If the case is settled by agreement of counsel, 
or the statement of the appellant becomes the case on appeal, and the rule 
is not complied with, or the appeal is from a judgment of nonsuit, the 
appeal will be dismissed. I n  other cases the Court will i n  its discretion 
dismiss the appeal, or remand for a settlement of the case on appeal. 

STENOGRAPHER'S N O T E S  I X S U F F I C I E N T . - C ~ S B  V. R. R., 198- 
4 3 2 ;  Rogers v .  Asheville,  182-596; Brewer v. iMfg. Co., 161- 
2 1 1 ;  Sk ipper  v. Lumber  Co., 158-322; Bucken  v. R. R., 
157-443; Cressler v .  Asheville,  138-483. 

RULE M A K D A T O R Y . - P T U ~ ~ ~  v. Wood,  199-788 ; Carter v. Bryant ,  
199-704; B a n k  v. Fries, 162-516. 

PAUPER I ~ P P E A L S . - - ~ ~ ~ P ~ ~ T  v .  Lumber  Co., 158-322. 

( 5 )  Unnecessary Portions of Transcript-How Taxed .  The cost of 
copying and printing unnecessary and irrelevant testimony, or any other 
matter not needed to explain the exceptions or errors assigned, and not 
constituting a part of the record proper, shall i n  all cases be charged to 
the appellant, unless it appears that they were sent up at  the instance 
of the appellee, in which case the cost shall be taxed against him. 

( 6 )  Transcripts  in Pauper Appeals. See Rule 22. 
( 7 )  illaps. Nine copies of every map or diagram which is a part of 

the transcript of appeal, and which is applicable to the merits of the 
appeal, shall be filed with the clerk of this Court before such appeal is 
called for argument. 

F I L I N G  COPIES O F  PLAT.-Stephens v. McDonald, 132-135. 
PRINTIKG EXHIBITS.-Hicks v. Royal ,  122-405; Fleming v. 

McPhai l ,  121-183. 

( 8 )  Appeal  Bond.  See Rule 6 ( 1 ) .  

See C. S., 646 et seq. and 1256 et seq. 
Pru i t t  v. W o o d ,  199-788. 

( 9 )  The prosecution bond given in every case shall be sent up with 
the transcript of the record. Such bond shall be justified and the justifi- 
cation shall name the county wherein the surety resides. 

( 1 0 )  Insufficient Transcript .  I f  a transcript has not been properly 
arranged, as required by subsection (1) of this rule, the appeal shall be 
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dismissed or referred to the clerk to be properly arrarged,  for which an 
allo~vance of $5 shall be made to him. I f  the appeal is not dismissed, 
and is so referred to the clerk, i t  shall be placed for hearing a t  the end 
of the district, or the end of the docket, or continued as the Court may 
deem proper. 

Pmiff  1 ' .  Wood, 199-783. 

20. Pleadings. 

(1)  T.T7?1en Deenzcd Fricolous. Memoranda of plettdings will not be 
received or recognized in the Supreme Court as pleadings, even by con- 
sent of counsel, but the same will be treated as frivoloui; and impertinent. 

Ploft T .  Consfruciion Co., 198-782. 

( 2 )  TT'hen Confnining Xore  Thnn One Cause of Action. Every 
pleading containing two or more causes of action shall, in each, set out 
all the facts upon which i t  rests, and shall not, by reference to others, 
incorporate in itself any of the allegations in them, ex-ept that  cxhibiti, 
by marks or numbers, may be referred to without recit ng their contents, 
when attached thereto. 

PROPEIL ~ T O I K D E R  MUST APPEAR OK FACE OF PLEADING OR FROX 
FACTS A L L E Q E D . - ~ ~ ~ ~ ~ .  CO. v. Barreft, 95-36; Allen 1 . .  Jack-  
son, 86-321; Lykes 21. Grol%e, 201-254. 

(3)  When. Scandalous. Pleadings containing scandalous or imperti- 
nent matter will, in a plain case, be ordertd by the Court to be stricken 
from the record, or reformed; and for this purpose the Court may refer 
it to the clerk, or some member of the bar, to examine and report the 
character of the same. 

SCANDALOUS, IMPERTINENT, AXD IRRELEVANT MATTER STRICKEN 
OLTT.-Hosiery X i l l  v. Hosimy ilfills, 198-596; Ellis 7.. Ellis, 
198-767; Mitchell v. Brown, 88--156; Powell v. Cobb, 56-1. 

(4 )  Amendments. The Court may amend any process, pleading, or 
proceeding, either in form or substance, for  the purpose of furthering 
justice, on such terms as shall be deemed just, a t  any time before final 
judgment, or may make proper parties to any case, where the Court may 
deem it necessary and proper for the purpose of juslice, and on such 
terms as the Court may prescribe. 

See C. S., 547 and 1414, and annotations thereunder. 
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21. Exceptions. (See, also, Rule 19 [3]). 

Every appellant shall set out in his statement of case served on appeal 
his exceptions to the proceedings, ruling, or judgment of the court, 
briefly and clearly stated and numbered. When no case settled is neces- 
sary, then, x i th in  ten days next after the end of the term at  which the 
judgment is rendered from which an  appeal shall be taken, or, in case of 
a ruling of the court at  chambers and not in term-time, within ten days 
after notice thereof, appellant shall file the said exceptions in  the office 
of the clerk of the court below. X o  exceptions not thus set out, or filed 
and made a part of the case or record, shall be considered by this Court, 
other than exceptions to the jurisdiction, or because the complaint does 
not state a cause of action, or motions in arrest for the insufficiency of 
an  indictment. T h e n  testimony is admitted, not as substantive evidence, 
but in corroboration or contradiction, and that  fact is stated by the court 
when i t  is admitted, i t  will not be ground for exception that the judge 
fails in his charge to again instruct the jury specially upon the nature 
of such evidence, unless his attention is called to the matter by a prayer 
for instruction; nor mill i t  be ground of exception that evidence cornpe- 
tent for some purposes, but not for all, is admitted generally, unless the 
appellant asks, a t  the time of admission, that  its purpose shall be 
restricted. 

See C. S., 570 and 590, and annotations thereunder. 
J~CST B E  CLEARLY S T A T E D . - ~ ~ ~ T O S ~  V .  Swain,  172-223; Rogers 

C. Jones, 172-156; Carter v. Reaves, 167-131; Spruce Co. 
c. Hunnicutt ,  166-202; Thompson v. R. R., 1 4 7 - 4 1 2 .  

DUTY O F  ~ T T O R N E Y . - I ~ ! C L ~ O ~  V .  G O O C ~ ,  162-122; Allred C. 

Xirkman ,  160-392; Worley v. Logging Co., 157-490. 
JUDGE'S CHARGE.-S. c. .Jones, 182-781 ; Bank v. Pack,  178- 

388. 
RULE h I a s ~ a ~ o n ~ . - I n  re Bailey, 180-30; Thresher Co. u. 

Thomas,  170-680 ; Hoggs v. Cashzuell, 158-597. 
CORROBORATIVE AiSD COKTRADICTORY E v ~ ~ ~ x c ~ . - S i n g l e t o n  5 .  

Roebuck, 178-201; Ned l in  v. Board of Education, 167-239; 
Cooper v. R. R., 163-150; Crisco v. Y o w ,  153-434; Tise v. 
Thomasville, 151-282; Hill  v. Bean, 150--436; Liles v. Lum- 
ber Co., 142-39; 1T7estfeldt v. Adams, 135-591. 

22. Printing Transcripts. (But see Rule 25.) 

Twenty-five copies of the transcript i n  every case docketed, except in 
pauper appeals, shall be printed and filed immediately after the case has 
been docketed, unless printed before the case has been docketed, in which 
event the printed copies shall be filed when the case is docketed. I t  shall 
not be necessary to print the summons and other papers showing service 
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of process, if a statement signed by counsel is printed giving the names 
of all the parties and stating that  summon3 has been duly served. S o r  
shall i t  be necessary to print  formal parts of the record showing the 
organization of the court, the constitution of the jury, E ~ C .  

I n  pauper appeals the counsel for appellant may file nine legible type- 
nri t ten copies of his brief, in lieu of printed copies, if he so elects, and 
such briefs must give a succinct statement of the facts applicable to the 
exceptions and the authorities relied on, and in pauper appeals the 
appellant may also file, i n  lieu of printed copies, if he sc elects, nine legi- 
ble typewritten copies of the transcript, in addition to the original tran- 
script. Should the appellant gain the appeal, the cost of preparing the 
trpemritten briefs or transcripts shall be taxed against the appellee, 
provided statement of such cost is given the clerk of this Court before 
the case is decided. The arrangement of the matter in the printed 
transcript shall follow the order prescribed by Rule 19. 

NUMBER O F  COPIES MANDATORY I K  PAUPER A P P E A L S . - ~ T Z L ~ ~ ~  V .  

Wood,  199-788; T r u s t  Co. v. ilIiller, 191--787; Fisher v. 
T o x a w a y  Co., 171-547; Estes  v .  Rash ,  170-341. 

23. How Printed. 

The transcript on appeal shall be printed under the direction of thc 
clerk of this Court, and in  the same type and style, and pages of same 
size as the reports of this Court, unless i t  is printed bsfore the appeal 
is docketed in  the required style and manner. I f  i t  is to be printed here 
the appellant or the party sending up  the appeal shall send therewith to 
the clerk of this Court a cash deposit, sufficient to cover the cost of 
printing, which shall include 10  cents per page for the clerk of this 
Court, to recompense him for his services in preparing 'he transcript in 
proper shape for the printer. 

When i t  appears that the clerk has waived the requirement of a cash 
deposit by appellant to cover estimated cost of printing, and the cost of 
printing has not been paid when the case is called fop argument, the 
Court will in its discretion, on motion of counsel for appellee or a state- 
ment made by the clerk, dismiss the appeal. 

NECESSITY OR RULE.-Lumber Co. v. Privet te ,  179-1 ; Howard 
v. T e l .  Co., 170-495; Barnes u. Crawford,  11!3-127. 

24. Appeal Dismissed if Transcript Not Printed or Dlime~~graphed. 

I f  the transcript on appeal (except in pauper appeals) shall not be 
printed or mimeographed as required by the rules, by reason of the 
failure of the appellant to send up the transcript or (deposit the cost 
therefor in time for i t  to be printed, when called in  iis regular order 
(as set out in  Rule 5) ,  the appeal shall, on motion of appellee, be dis- 
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missed; but the Court may, on motion of appellant, after five days notice, 
at  the same term, for good cause shown, reinstate the appeal, to be heard 
at  the next term. When a cause is called and the record is not fully 
printed, if the appellee does not move to dismiss, the cause will be con- 
tinued. The Court will hear no cause in which the rules as to printing 
are not complied with, other than pauper appeals. 

RULE MANDATORY.-PTU~~ V .  Wood, 199-788; 8. V .  Charles, 
161-286; Truelove v. Norris, 152-755; Stroud v. Tel. Co., 
133-253; Dunn v. Underwood, 116-525. 

25. Mimeographed Records and B~ ie f s .  

Counsel may file in  lieu of printed records and briefs 25 mimeo- 
graphed copies thereof, to be prepared under the immediate supervision 
and direction of the clerk of this Court, the cost of such copies not to 
exceed $1.10 per page of an  average of 40 lines and 400 words to the 
page: Provided, however, that i t  shall be permissible and optional with 
counsel to file printed transcripts and briefs when i t  is possible to print 
such documents without unnecessary delay and inconvenience to the 
Court and appellee's counsel, and within time for an  appeal to be heard 
in its regular order under Rule 5. 

The clerk of this Court is required to purchase the stencil sheets, 
arrange all matter to be mimeographed for the operator, to supervise 
the work, to carefully read the proof, and to index the mimeographed 
transcripts and mail copies promptly to counsel. h cash deposit cover- 
ing estimated cost of this work is required as in Rule 23 under the same 
penalty as therein prescribed for failure to pay the account due for 
such work. 

2.6. Cost of Printing and Mimeographing Transcripts and Briefs to be 
Recovered. 

The actual cost of printing the transcript of appeal and of the brief 
shall be allowed the successful litigant, not to exceed $1.50 per page, and 
not exceeding sixty pages for a transcript and twenty pages for a brief, 
unless otherwise specially ordered by the Court, and he shall be allowed 
10 cents additional for each such page paid to the clerk of this Court 
for making copy for the printer, unless the transcript was printed before 
the case was docketed : Provided statement of such cost is given the clerk 
before the case is decided. I n  pauper appeals, appellant is not allowed 
to receive more for preparing typewritten transcript and brief than he 
would have recovered had he had them mimeographed. 

Judge and counsel should not encumber the "case on appeal" with 
eridence or with matters not pertinent to the exceptions taken. When 
the case is settled, either by the judge or the parties, if either party 
deems that  unnecessary matter is incorporated, he shall have his excep- 
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tion noted, designating the parts deemed unnecessary, and if, upon hear- 
ing the appeal, the Court finds that  such parts were in fact unnecessary, 
the cost of making the transcript of such unnecessai.y matter and of 
printing the same shall be taxed against the party a t  whose instance i t  
was incorporated into the transcript, as required by Rule 22, no matter 
in whose favor the judgment is given here, except when such party has 
already paid the expense of such unnecessary matter, and in that  event 
he shall not recover it back, though successful on his appeal. Motions 
for taxation of costs for copying and printing unnecessary parts sent u p  
in the manuscript shall be decided without argument. 

A successful litigant shall recover the actual cost of mimeographing 
a transcript or  brief, not to exceed sixty pages of a transcript and twenty 
pages of a brief, unless otherwise ordered as herein p r o ~ ~ i d e d  in this rule. 

See C. S., 1256. 

EXCESSIVE COSTS.-R. R. v.  Privet te ,  179-1; Waldo v. JVilson, 
17 '7-461;  B r o w n  v. Harding ,  172-835; I h r d y  v. Ins .  Co., 
167-569; Ocerrnnn v. Lanier ,  157-544; B m z i l l e  v. Bary tes  
Co., 157-454; Y o w  v. B a m i l f o i ~ ,  136-357; Rober f s  v. Le- 
wald, 108--405. 

27. Briefs. 

Twenty-five printed or mimeographed copies of briefs of both parties 
shall be filed in  all cases (except in pauper appeals, as provided in 
Rule 22). Such briefs may be sent up  by courleel ready printed, or 
they may be printed or mimeographed under the supervision of the 
clerk of this Court if a proper deposit for cost is made, as specified in  
Rule 23. They must be of the size and style prescril~ed by such rule. 
The briefs are expected to cover all the points presented in the oral 
argument, though additional authorities may he citcd, if discovered 
after brief is filcd, by furnisliing list to opposing couilsel and handing 
memorandum of same to the Marshal to be placed hy him with the 
papers i n  the cxse, but counsel will not be permitted to consume time on 
the argument in  the citation of additional authorities. 

MUST BE PRIXTED on ~ I J ~ E O G R A P H E D . - ~ ~ U ~ E S ~ ~ W  v. Stansberry,  
164-356. 

FAILURE TO F ~ ~ ~ . - C o n z m i s s i o n ~ r n  V .  Dickson, 190-330; 8. c. 
Dawkins,  190-443. 

27 f fL . Statenlent of the Questions Involved. 

The first page of appellant's brief, other than formal matters appear- 
ing thereon, shall be used exclusively for a succinct statement of the 
question or questions involved on the appeal. Such 5,tatement should 
not ordinarily exceed fifteen lines, and should never exceed one page. 
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This will then be followed on the next page by a recital of the facts and 
the argument as required by the other rules. I n  case of disagreement 
as to the exact question or questions presented for determination, the 
appellee may submit a counter-statement, using the first page of ap- 
pellee's brief for this purpose. But  no counter-statement need be made 
unless appellee thinks appellant's statement is inaccurate, or that  it does 
not present the points for decision in a proper light. 

The statement of the questions involved or presented by the appeal, 
is designed to enable the Court, as well as counsel, to obtain an immedi- 
ate view and grasp of the nature of the controversy; and a failure to 
comply with this rule may result in a dismissal of the appeal. 

FAILURE TO CO~~PLY.-Lumber Co. v. Lafham, 199-820; P ru i t t  
v. Wood, 199-788. 

28. Appellant's Brief. 

The brief of appellant shall set forth a succinct statement of the facts 
necessary for understanding the exceptions, except as to an  exception 
that  there was no evidence, i t  shall be sufficient to refer to pages of 
printed transcript containing the evidence. Such brief shall contain, 
properly numbered, the several grounds of exception and assignment of 
error with reference to printed pages of transcript, and the authorities 
relied on classified under each assignment; and if statutes are material, 
the same shall be cited by the book, chapter, and section. Exceptions in 
the record not set out in appellant's brief, or i n  support of which no 
reason or argument is stated or authority cited, will be taken as aban- 
doned by hirn. Such briefs when filed shall be noted by the clerk on 
the docket, and a copy thereof furnished by him to opposite counsel on 
application. 

Appellant shall, upon delivering a copy of his manuscript brief to the 
printer to be printed or to the clerk of this Court to be printed or mimeo- 
graphed, immediately mail or deliver to appellee's counsel a carbon 
typewritten copy thereof. I f  the printed or mimeographed copies of 
appellant's brief hare  not been filed with the clerk of this Court, and no 
typewritten copy has been delivered to appellee's counsel by 12 o'clock 
noon on the second Saturday preceding the call of the district to which 
the case belongs, the appeal will be dismissed on motion of appellee, when 
the call of that  district is begun, unless for good cause shown the Court 
shall give further time to print the brief. 

FAILURE TO FILE IX T n r ~ . - I n  re Bailey, 180-30; Phillips v. 
Junior  Order, 175-133; Rosamond v. XcPherson, 156-593. 

EXCEPTIOSS SOT BROUGHT FORKARD.-S. c. Lea, 203-13 ; I n  re 
Fuller, 189-509 ; S. v. Godefte, 188-497; I n  re Westfeldt, 
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188-702; Byrd c .  Sout7zerland, 186-384; 8. v. Bryson, 173- 
803 ; Campbell e. Sigwton, 170-348 ; Watkins v. Lawson, 166- 
216; S. v. Smifh, 164-475. 

BRIEF LIMITED TO EXCEPTIVE A S S I Q ~ I E K T S  0 1 7  ERROR.-COO~ 2). 

R. R., 171-759; IZawls v. Lupton, 193-428. 
EXCEPTI~XS KOT DISCUSSED DEEMED ABANDOSED.-In re Beard, 

202-661 ; Gray v. Cartwright, 174--49. 
PRACTICE I N  REGARD TO EXCEPTIONS S u ~ 1 ~ r f L R 1 ~ ~ ~ . - T a y ~ o r  v. 

Plummer, 105-56. 
PAUPER A P P E B L S . - C O C ~ ~ ~ ~ O ) I  2'. Hosiery ,lfill.s, 195-478; Estes 

v. Rash, 170-341. 
"PASS BRIEFS)) DISSPPROVED.-JO~~S v. R. R., 164--392. 

20. Appellee's Brief. 
The  appellee shall file 25 printed or mimeographed briefs with the 

clerk of this Court by noon of Saturday preceding the call of the district 
to which the case belongs and the same shall be noted ny the clerk on his 
docket and a copy furnished by the clerk, on application, to counsel for  
appellant. I t  is not required that  the appellee's brief shall contain a 
statement of the case. On failure of the appellee to fde his brief by tlle 
time required, the cause mill be heard and determined without argument 
from appellee unless for good cause shown the Court :hall give appellee 
further time to file his brief. 

,~PPELLEE'S BRIEF D ~ s ~ ~ ~ s s ~ ~ . - P ? l i ~ l i p s  v. Ju t t i o r  Order, 175- 
133. 

30. Arguments. 

( I )  The counsel for the appellant shall be entitled to open and con- 
clude the argument. 

( 2 )  Counsel for appellant m a 1  be heard ten nlinutcs for statement of 
case and thir ty minutes in argument. 

( 3 )  Counsel for appellee may be heard for thir ty minutes. 
(4)  The time for argument may be extended by the Court in a case 

requiring such extension, but application for extension must be made 
before the argument hegins. The Court, howeyer, may direct tlle argu- 
ment of such points as it may see fit outsitlc of the time limited. 

(5 )  Any number of counsel may be lwartl on cit1u.r side within the 
limit of the time above specified; but if sereral couni,el sllall be lieard, 
each must confine himself to a 1 ~ a r t  or parts of the 1,ubjeet matter in- 
volved in the exceptions not cliscussed by his aisociate comlsel, nnless 
directed othern-iqc I)? thc ( 'ourt, qo as to  a \  oid tccliom :~nd  IIWIC'C. relle- 
tition. 
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31. Rearguments. 

The Court will, of its own motion, direct a reargument before decid- 
ing any case, if in its judgment i t  is desirable. 

32. Agreements of Counsel. 

The Court will not recognize any agreement of counsel in any case 
unless the same shall appear in the record, or in writing, filed in the 
cause in this Court. 

VERBAL -~GREEMESTS INEFFECTVAL IF D E N I E D . - R O ~ P T S  2'. Ash?-  
d l e ,  152-596; X c S e i l l  v. R. R., 173-729; 8. 1.. B l a c k ,  162- 
6 3 7 ;  X i r r o r  Co .  c.  C a s u a l t y  Co., 157-29; ( h a h a m  1 % .  Ed- 
wards ,  114-229. 

33. Appearances. 

An attorney shall not be recognized as appearing in any case unless he 
be entered as counsel of record in the case. Upon his request, the clerk 
shall enter the name of such attorney, or he may enter it himself, thereby 
making him counsel of record for the party he may designate therein. 
Such appearance of counsel shall be deemed to be general in the case, 
unless a different appearance be indicated. Counsel of record are not 
permitted to withdraw from a case, escept by leave of the Court. 

34. Certiorari. 

( I )  When A p p l i e d  For. Generally, the writ of cer t iorar i ,  as a sub- 
stitute for an  appeal, must be applied for a t  the term of this Court to 
which the appeal ought to have been taken, or, if no appeal lay, then 
before or to the term of this Court next after the judgment complained 
of was entered in  the Superior Court. I f  the writ shall be applied for 
after that  term, sufficient cause for the delay must be shown. 

( 2 )  H o w  A p p l i e d  F o r .  The writs of cer t iorar i  and supersedeas shall 
be granted only upon petition, specifying the grounds of application 
therefor, except when a diminution of the record shall be suggested and 
i t  appears upon the face of the record that  i t  is manifestly defective, in 
which case the writ of cer t iorar i  may be allowed, upon motion in writ- 
ing. I n  all other cases the adverse party may answer the petition. The 
petition and answer must be verified, and the application shall be heard 
upon the petition, answer, affidavit, and such other evidence as may be 
pertinent. 

( 3 )  S o t i c e  o f .  N o  such petition or motion in the application shall 
be heard unless the petitioner shall have given the adverse party ten 
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d a j s  notice, in writing, of the sarnr; but the Court  lay, for just cause 
shown, shorten the time for such noticc. 

See C. S., 630, and annotations thareunder. 
I F H E N  APPLICATIOSS SHOULD BE N A D E . - ~ ' T U ; ~ ~ !  V. W o o d ,  199- 

788;  S. v. I Iurris ,  199-377; S. v. Crotoder, 195-335; P e n f u f  
c. I'urli, 105-609; B(7i.er v. Htrre, 192-753 ; S. c. Ledbe i fer ,  
191-i7f ; F i n c h  c. C'o?~zn~issioncrs, 190-153 ; B a r d y  c. H e a t h ,  
188-271; S.  1 . .  Farmer ,  ISS-243; S. v. Dalton, 185-606; 
S. c. B U ~ I ~ P T ,  185-731; Con: c. L u m b e r  Co., 177-227; 
S I c S e i l l  I ? .  E. R., 173-729; T'odd v. X a c k i e ,  160-352. 

~ I T I I I P ;  COURT'S D I S C R E T I O S . - P ~ I ~ ~ ~ ~  'C. 1V00d, 199-788; 1l70m- 
ble v. Gin Co., 194-577; 1Valler c. Dudley ,  193-354; S. c. 
S u r e t y  Co., 192-5" l ' r u s f  Co. I . .  Ptrrks, 191-263; S.  P .  

Bufrtcr ,  185-731; M i ~ ~ l n z s  v. R. R., 183-436; S. v. Johnson ,  
183-731. 

MUST DOCI~ET TRANSCRIPT.--8. c. Frecnzan, 1 - l G 8 7 2 ;  Brock v. 
Ell is ,  193-540; HaX.er 2%. B a r e ,  192-i89; I I n r d y  v. I I e n f h ,  
1SS-271; S. v. F n r n v r ,  139-243; J f o f o r  C'o. u. Reep,  186- 
509;  8. v. D a l f o ~ ,  lS5-606; S .  v. Buiner  185-731; S .  c. 
cTohnson, 183-730; Lind ley  v. K n i g h t s  of JIonor, I i L b l S ;  
X u r p h y  c. Electr ic  Co., 1 7 L i b 2 ;  Trans .  Co.  v. Lumber  Co., 
169-60; C(iutl/e r .  -llc~rria, 155-494;  C'rllz c. h " p ~ r g e r ,  111- 
253. 

A I I ' I ' ~ ~ ~ ~ h ~  ~ ~ C I U ~ T  NEGATIVE LACHES AND SIIC~TV I\IERIT.-s. 2). 

illoore, 210-686; 8. r .  Angel ,  19&715; hi. v. Furnler, ISS- 
243. 

33. Additional Issues. 

I f ,  pelding the consideration of an  apl,eal, the Su1,rerne Court shall 
consider the trial of one or more issue, of fact neceiiary to a proper 
decision of the case upon it, merits, such lisue .hall l e  made up under 
the tlirection of the Court and certified to the Superior Court for trial. 
and the case will he retained for that  purpo\e. 

36. Motions. 

,111 motions made to the Court innst be retlucetl to writing, and s l d l  
contain a brief sratelne~lt of the facts on ~v l~ ic l i  tliev are founded, and 
the 1)urposc of the same. Such motions. not leading to debate uor f'ol- 
lonetl by roluminoua e\iclence, may be made a t  the opeliing of the scsqion 
of the  Court. 
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37. Abatement and Revivor. 

Whenerer, pending an  appeal to this Court, either party shall die, the 
proper representative in the personalty or realty of the deceased party, 
according to the nature of the case, may voluntarily come in, and, on 
motion, be admitted to become parties to the action, and thereupon the 
appeal shall be heard and determined as in other causes; and if such 
representatives shall not so voluntarily become parties, then the opposing 
party may suggest the death upon the record, and thereupon, on motion, 
obtain an  order that, unless such representatives shall become parties 
within the first five days of the ensuing term, the party moving for such 
order shall be entitled to have the appeal dismissed; or, if the party 
moving shall be the appellant, he shall be entitled to have the appeal 
heard and determined according to the course of the Cour t :  Provided, 
such order shall be served upon the opposing party. 

T h e n  the death of a party is suggested, and the proper representatives 
of the deceased fail to appear by the fifth day of the term next succeed- 
ing such suggestioa, and no action shall be taken by the opposing party 
x-ithin the time to compel their appearance, the appeal shall abate, unless 
otherwise ordered. 

38. Certification of Decisions. 

The clerk shall, on the first Monday in each month, transmit: by some 
safe hand, or by mail, to the clerks of the Superior Courts, ccrtificateb 
of the decisions of the Supreme Court which shall have been on file ten 
days, in cases sent from said court. Con. Stats., sec. 1417. But the 
Court in its discretion may order an  opinion certified down a t  an earlier 
day. Upon final adjournment of the Court, the clerk shall at once 
certify to the Superior Courts all of the decisions not theretofore cer- 
tified. 

See C. S., 1413 and 1417. 

39. Judgment and Minute Dockets. 

The judgment docket of this Court shall contain an alphabetical index 
of the names of the parties in f a ~ o r  of ~ h o m  and against vihom any 
judgment for costs or judgment interlocutory or upon the merits is 
entered. On this docket the clerk of the Court will enter a brief memo- 
randum of every final judgment affecting the right to real property, and 
of every judgment requiring, in whole or in part, the payment of money, 
stating the names of the parties, the term a t  which such judgment was 
entered, its number on the docket of the Cour t ;  and when it shall appear 
from the return on the execution, or from an order for entry of satis- 
faction by this Court, that  the judgment has been satisfied, in whole or 
in part, the clerk, a t  the request of any one interested in such entry, and 
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on the payment of the lawful fee, shall make a meraorandum of such 
satisfaction, whether in whole or in part, and refer briefly to the evidence 
of it. 

The clerk shall keep a Permanent Minute-Book, containing a brief 
summary of the proceedings of this Court in each appeal disposed of. 

40. Clerk and Commissioners. 

The clerk and every commissioner of this Court who, by virtue or 
under color of any order, judgment, or decree of the ;Supreme Court in 
any action or matter pending therein, has received or shall receive any 
money or security for money, to be kept or invested for the benefit of any 
party to such action or matter, or of any other person, shall, a t  the tern1 
of said Court held next after the first day of J anua ry  in each Fear, 
report to the Court a statement of said fund, setting forth the title and 
number of the action or matter, the term of the Court itt which the order 
or orders under which the clerk of such commissioner professes to  act 
was made, the amount and character of the investment, and the security 
for same, and his opinion as to the sufficiency of such security. I n  every 
subsequent report he shall state the condition of the fund and any change 
made in the amount or character of the investment, and every payment 
made to any person entitled thereto. 

The reports required by the preceding paragraph shall be examined 
by the Court or some member thereof, and their or his approval endorsed 
shall be recorded in a well bound book, kept for the pu:*pose, in the office 
of the clerk of the Supreme Court, entitled "Record of' Funds," and the 
cost of recording the same shall be allowed by the Court and paid out of 
the fund. The report shall be filed among the papers of the action or 
matter to which the fund belongs. 

41. Librarian. 

( 1 )  R e p o r t s  by Him. The Librarian shall keep a correct catalogue 
of all books, periodicals, and pamphlets in the Library of the Supreme 
Court, and report to the Court on the first day  of the Spring Term of 
each year what books have been added to the L ib ra r j  during the year 
next preceding his report, by purchase or otherwise, an13 also what books 
have been lost or disposed of, and in  what manner. 

( 2 )  B o o k s  T a k e n  Out. N o  book belonging to the Supreme Court 
Library shall be taken therefrom, except in the Supreme Court chamber, 
unless by the Justices of the Court, the Governor, the Attorney-General, 
or the head of some department of the executive branch of the State 
Government, without the special pern~ission of the Marc,hal of the Court, 
and then only upon the application in writing of a juc'ge of a Superior 
Court holding court or hearing some m a t t u  in the cit<y of Raleigh, the 
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President of the Senate, the Speaker of the House of Representatives, or 
the chairman of the several committees of the General Assembly; and 
in  such cases the Marshal shall enter in a book kept for the purpose the 
name of the officer requiring the same, the name and number of the 
volume taken, when taken, and when returned. 

42. Court's Opinions. 

After the Court has decided a cause, the judge assigned to write i t  
shall hand the opinion, when written, to the clerk, who shall cause seven 
typewritten copies to be a t  once made and a copy sent in a sealed envelope 
to each member of the Court, to the end that  the same may be carefully 
examined, and the bearing of the authority cited may be considered prior 
to the day when the opinion shall be finally offered for adoption by the 
Court and ordered to be filed. 

43. Executions. 

(1) T e s f e  of Execut ions .  When a n  appeal shall be taken after the 
commencement of a term of this Court, the judgment and teste of the 
execution shall have effect from the time of the filing of the appeal. 

( 2 )  I s su ing  and R e t u r n  of.  Executions issuing from this Court may 
be directed to the proper officers of any county in the State. At the 
request of a party in vhose favor execution is to be issued, it may be 
made returnable on any specified day after the commencement of the 
term of this Court next ensuing its teste. I n  the absence of such request, 
the clerk shall, within thir ty days after the certificate of opinion is sent 
down, issue such execution to the county from which the cause came, 
making it returnable on the first day  of the next ensuing term. The 
execution may, when the party in whose favor judgment is rendered 
shall so direct, be made returnable to the term of the Superior Court of 
said county held next after the date of its issue, and thereafter successive 
executions will only be issued from said Superior Court, and when satis- 
fied, the fact shall be certified to this Court, to the end that an  entry to 
this effect be made here. 

Executions for the costs of this Court, adjudged against the losing 
pal.ty to appeals, may be issued after the determination of the appeal, 
returnable to a subsequent day of the term; or they may be issued after 
the eud of the term, returnable, on a day named, a t  the next succeeding 
term of this Court. 

The officer to whom said executions are directed shall be amenable to 
the penalties prescribed by law for failure to make due and proper 
return thereof. 

See C. S., 663 et seq. 
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44. Petition to Rehear. 

(1) Tl'he?r Filed. Petitions to rehear must be filed v i th in  forty days 
after the filing of the opinion in the cace. N o  communication with the 
Court, or any Justice thereof, in regard to any such petition, will be 
permitted under any circun~stances. N o  oral argument or other presen- 
tation of the cause to the Court, or ally Justice thereof, by either party, 
will be allowed, unless on special request the Court shall so order. 

See C. S., 1419, and annotations thereunder. 
RULE % ~ - ~ N D A T O R Y . - C O O ~ ~ T  V .  C o n ~ m k ? i o n e ~ ~ ,  184--615. 
FILIXG AND D o c ~ ~ ~ ~ ~ a . - ~ ~ f e G e o r g e  v. f!Tieola, 113-733; Byrd 

z. Gilliam, 123-63. 
NOT ALLOWED ,IFTER TIXE FOR FILING HAS EXPIRED.-Cooper 

a. Commissioners, 184-415. 

( 2 )  Whaf  to Contain.  The petition must assign the alleged error of 
law complained of, or the matter overlooked, or the newly discovered 
evidence; and alleye tha t  the judgment complained of has been per- 
formed or secured. Such petition shall be accompanied with the certifi- 
cate of at least two lncinbers of the bar of this Court, who have no inter- 
est in the subject matter and have not bern of counsel for either party 
to the suit, and each of whom shall have been a t  least five years a 
member of the bar of this Court, that  they have carefully exanlined the 
case and the law bearing thereon and the authorities cited in  the opinion, 
and they shall summarize succinctly in such certific.~te the points in 
which they dt.ern the opinion erroneous. 

FAILURE To FILE C E R T I F I C X T E S . - T ~ ~ ~ ~ ~  z. Express Co., 172- 
620. 

( 3 )  Two C o p k s  fo be Filed, How Endorsed. Th(> petitioner shall 
endorse upon the petition, of which he shall file two ropies, the names 
of the two Justices, neither of whom dissented from the opinion, to 
nrlmnl the petition s l~al l  be referred by the clerk, and i t  shall not be 
docketed for rehearing unless both of said Justices endorse thereon that  
i t  is a proper caqe to be reheard: Prov idd ,  however, that  when there 
have been three dissenting Juqtices, it  shall be sufficient for the petitioner 
to file only one copy of the petition and designate only onc Justice, and 
his approval i n  such case shall be sufficient to order the petition docketed. 

The clerk shall, upon the receipt of a petition to rehear, immediately 
deliwr a ropy to each of the Justices to \\-horn it is to be referred, unleis 
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the petition is received during a vacation of the Court, in which event 
i t  shall be delivered to the Justice designated by the petitioner on the 
first day of the next succeeding term of Court. 

( 4 )  Justices to Act in Thir ty  Days. The clerk shall enter upon the 
rehearing docket and upon the petition the date when the petition is filed 
in the clerk's office, the names of the Justices to whom the petitioner has 
requested that the petition be referred, and also the date when the peti- 
tion is delivered to each of the Justices. The Justices will act upon the 
petition within thirty days after it is delivered to them, and the clerk is 
directed to report in ~ i ~ r i t i n g  to the Court in conference all pe'titions to 
rehear not acted on within the time required. 

( 5 )  New Briefs to be Filed. There shall be no oral argument before 
the Justices or Justice thus designated, before it is acted on by them, 
and if they order the petition docketed, there shall be no oral argument 
thereon before the Court (unless the Court of its own motion shall direct 
an oral argument), but it shall be submitted on the record at  the former 
hearing the printed petition to rehear, and a brief to be filed by the peti- 
tioner within ten days after the petition is ordered to be docketed, and 
a brief to be filed by the respondent within twenty days after such order 
to docket. Such briefs shall not be the briefs on the first hearing, but 
shall be new briefs, directed to the errors assigned in the petition, and 
shall be printed. I f  not printed and filed in the prescribed time by the 
petitioner, the petition will be dismissed, and for default in either par- 
ticular by the respondent the cause will be disposed of without such 
brief. 

( 6 )  When Petition Docketed for Rehearing. The petition may be 
ordered docketed for a rehearing as to all points recited by the two 
certifying counsel (xho  cannot certify to errors not alleged in the peti- 
tion), or i t  may be restricted to one or more of the points thus certified, 
as may be directed by the Justices who grant the application. When a 
petition to rehear is ordered to be docketed, notice shall a t  once be given 
by the clerk to counsel on both sides. 

( 7 )  Stay of Execution. When a petition to rehear is filed with the 
clerk of this Court, the Justice or Justices designated by the petitioner 
to pass upon it may, upon application and in his or their discretion, stay 
or restrain execution of the judgment or order until the certificate for a 
rehearing is either refused or, if allowed, until this Court has finally 
disposed of the case on the rehearing. Unless the party applying for 
the rehearing has already stayed execution in the court below, when the 
appeal was taken, by giving the required security, he shall, at  the time 
of applying to the Justice or Justices for a stay, tender sufficient secur- 
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i ty for that  purpose, which shall be approved by the Justice or Justices. 
Notice of the application for a stay must be given tc, the other party, if 
deemed proper by the Justice or Justices, for such time before the hear- 
ing of the application and in such manner as mag. be ordered. I f  a 
petition for a hearing is denied, or if granted, and the petition is after- 
wards dismissed, the stay shall no longer continue in  force, and execution 
may issue a t  once, or the judgment or order be otherwise enforced, unless, 
in case the petition is dismissed, the Court shall otherwise direct. When 
a stay is granted, the order shall run  in  the name of' this Court and be 
signed and issued by the clerk, under its seal, with proper recitals to 
show the authority under which i t  was issued. 

See C. S., 1419, and annotations thereunder. 

THEN REHEARING i ~ ~ ~ o m ~ ~ . - B a f f l e  v. .!!lerc?r, 188-116; S. v. 
ilfartin, 185-119; Greene v. Lyles, 187-598; Weston v. 
Lumber Co., 168-98; lVeisel v. Cobb, 122-67; Mullen v. 
Canal Co., 115-16; ITaywood 21. Davis, 8 1 - 4  

NOT ALLOWED I N  CRIAIIKAL CASES.--&'. v. C!ouncil, 129-511; 
S. v. Jones, 69-16. 

REHEARIXQ BY ~ ~ E A N S  O F  SECOND LIPPEAL SOT ,~LLOWED.- 

Sfrunks v. R. R., 138-567; Ray  v. Veneer Co., 1 8 8 - 4 1 4 ;  
R. R. v. Story, 187-184; LaRoque v. K ~ n n e d y ,  161--459; 
Hospital v. R. R., 157-460. 

KEN- TRIAL FOR NEWLY DISCOVERED EVIDEKCE IN CIVIL CASES.- 
ilfoore .1;. Todwell, 194--186; Smith  v. Jloore, 150-158; 
Black v. Black, 111-301. 

COSTS TAXED AGAINST M o v ~ K ~ . - - ~ ~ e r n d o n  v. 5;. R., 121--498. 
REQUIREMENTS STATED.-S. v. Cascy, 201-620; Johnson v. R. R., 

163--431. 
MOTION I N  SUPERIOR COURT AFTER IIFFIRMAP:CE O K  ,~PPEAL.- 

Allen v. Gooding, 174-271. 
NEWLY DISCOVERED EVIDENCE NOT CONSIDE~LED IS CRIRIIXAL 

CASES.--S. v. Grifin, 190-133 ; 8. v. Lillisfon, 141-857. 

45. Sittings of the Court. 

The Court will sit daily, during the terms, Sundays and Nondays 
excepted, from 10 a.m. to 2 p.m., for  the hearing of causes, except when 
the docket of a district is exhausted before the close of the week allotted 
to it. 
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In  quoting from the reprinted Reports counsel will cite always the 
marginal (i.e., the or ig ina l )  paging, except 20 9. C., which is repaged 
throughout, without marginal paging. 

46. Citation of Reports. 

Inasmuch as all the volumes of Reports prior to the 63rd have been 
reprinted by the State, with the number of the volume instead of the 
name of the reporter, counsel will cite the volumes prior to 63 N. C. as 
follows : 

47. Court Reconvened. 

The Court may be reconvened at any time after final adjournment by 
order of the Chief Justice, or, in the event of his inability to act, by one 
of the Associate Justices in order of seniority. 

1 and 2 Martin, 
Txyior & Conf. j a s  1 N. C. 

1 Haywood '6 2 " 
2 " ' 6  3 'I 

1 and 2 Car. Law Re- ,, ,, 
posifory h N.C. Term 1 

1 Murphey '6 5 '6 

2 " 
' 6  6 " 

3 " '6 'i " 
1 Hawks 6 '  8 '6 

2 " 6 '  g '6 

3 " 6 '  10 '6 

4 " 
' 4  11 6 '  

1 Devereux Law " 12 " 

2 " 
$ 6  13 6 6  

3 " 6, 61 14 6' 

4 " 
6‘ ,c 15 u 

1 " Eq. 6 1  16 ' 6  

2 " 
' ' 6  17 4' 

1 Dev. &Bat. Law 6,  18 46  

2 " ' 4  '6 19 '6 

3 b - 4 "  t L  1, 20 1‘ 

1 Dev. & Bat. Eq. ' 6  21 " 
2 " ( 4  22 " 

1 Iredell Law 4 6  23 6 6  

" 24 " 2 " ' I  
3 " "  I‘ 25 u 

4 " " 'I 26 " 
5 " " 1 6  25 0 

6 ' " 
$ 6  25 ‘6 

7 ' " " 29 " 

8 " " 30 " 

9 Iredell Law as 31 N. C 
,, A‘ 32 u 

11 " 
" 33 " 

1" " 6 ,  34 I' 

13 " I' 35 " 

1 " Eq. " 36 " 

0 6s " 37 " 

O '. " 3s " 
4 " 

' " 39 .' 
5 " 

6 ,  40 $ 6  

6 " " 41 " - ' 6  " 42 " 
S " 

' 4  43 'I 

Eusbee Lam " 44 " 

" Eq. I '  45 " 

1 Jones Law 4 ,  46 u 

2 " "  " 47 " 
3 < <  '6 " 48 " 
4 " 6 '  " 49 " 

5 " " " 50 " 

6 " " " 51 " - 6 L  4 1  I&  52 a 

S " " '1 53 '4 

1 " Eq. " 54 " 
2 ‘. " 6 1  55 I6  

?, 6 '  4' ' 6  56 U 

4 " " 4' 57 'I 

5 ' 6  ' 6  " 55 I' 

6 4. ‘ 6  ‘6 59 6 '  

1 and 2 Winston ' 6  60 6 6  

Phillips Lam 4 '  61 " 
Equity ' 1  62 6 '  
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RULES OF PRACTICE 
IN T H E  

NORTH CAROLINA SUPERIOR COURTS 

REVISED A N D  ADOPTED B Y  T H E  JUSTICES O F  T H E  SUPREME C O U R T  

RULES 
1. Entries on Records. 

N o  entry shall be made on the records of the Superior Courts ( the 
sulnnloils docket excepted) by any other person than the clerk, his regu- 
lar  deputy, or some person so directed by the presiding judge or the 
judge himself. 

2. Surety on Prosecution Bond and Bail. 

KO person who is bail in any action or proceeding, either civil or 
criminal, or who is surety for the prosecution of any suit, or upon appeal 
from a justice of the peace, or is surety in  any undertal..ing to be affected 
by the result of the trial of the action, shall appear as counsel or attor- 
ney in the same cause. And i t  shall be the duty of the clerks of the 
sereral Superior Courts to state, on the docket for the court, the names 
of the bail, if any, and surety for the prosecution in  e x h  case, or upon 
appeal from a justice of the peace. A11 prosecution bonds for any suit 
must be justified before the clerk of the Superior Court in a sum double 
the amount of the bond, and the justification must sho.,v that  the surety 
is a resident of North Carolina, and must also show the county wherein 
the surety resides. 

3. Opening and Conclusion. 

I n  all cases, civil or criminal, when no evidence is introduced by the 
defendant, the right of reply and conclusion shall belong to his counsel. 

4. Examination of Witnesses. 

Wlien several are employed on the same side, the examination, or 
cross-examination, of each witness shall be conducted by one counsel, but 
the counsel mag change ~ ~ i t h  each successive witness, or, with leave of 
the court, i n  a prolonged examination of a single witness. When a wit- 
ness is sworn and offered, or when testimony is proposed to be elicited, 
to  which objection is made by counsel of the opposing party, the counsel 
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so offering shall state for what purpose the witness, or the evidence to be 
elicited, is offered; whereupon the counsel objecting shall state his objec- 
tion and be heard in support thereof, and the counsel so offering shall be 
heard in support of the competency of the witness and of the proposed 
evidence in conclusion, and the argument shall proceed no further, 
unless by special leave of the court. 

5. Motion for Continuance. 

When a party in a civil suit moves for a continuance or, account of 
absent testimony, such party shall state, in a written affidavit, the nature 
of such testimony and what he expects to prove by it, and the motion 
shall be decided without debate, unless permitted by the court. 

6. Decision of Right to Conclude Not Appealable. 

I n  any case where a question shall arise as to whether the counsel for 
the plaintiff or the counsel for the defendant shall have the reply and the 
conclusion of the argument the court shall decide who is so entitled, 
and, except in the cases mentioned in Rule 3, its decision shall be final 
and not reviewable. 

I n  re Will of Brown, 194--583; I n  re Peterson, 136-13; Cheek 
v. Watson, 90-302. 

7. Issues. 

Issues shall be made up as provided and directed in the Con. Stats., 
sec. 584. 

8. Judgments. 

Judgments shall be docketed as provided and directed in Con. Stats., 
secs. 613 and 614. 

9. Transcript of Judgment. 

Clerks of the Superior Courts shall not make out transcripts of the 
original judgment docket to be docketed in another county, until after 
the expiration of the term of the court a t  which such judgments were 
rendered. 

10. Docketing Magistrate's Judgments. 

Judgments rendered by a justice of the peace upon summons issued 
and returnable on the same day as the cases are successively reached 
and passed on, vithout continuance as t o  any, shall stand upon the same 
footing, and transcripts for docketing in the Superior Court shall be 
furnished to applicants at  the same time after such rendition of judg- 
ment, and if delivered to the clerk of such court on the same day, shall 
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create liens on real estate, and have no priority or precedence the one 
over the other, if all are, or shall be, entered within ten days after such 
delivery to said clerk. 

11. Transcript to Supreme Court. 

I n  every case of appeal to the Supreme Court, or in which a case is 
taken to the Supreme Court by means of the writ of certiorari as a sub- 
stitute for a n  appeal, it  shall be the duty of the clerk of the Superior 
Court, in preparing the transcript of the record for the Supreme Court, 
to set forth the proceedings in the action in the order of time in  which 
they occurred, and the several processes or orders, and they shall be 
arranged to follow each other i n  order as nearly as practicable. 

The  pages of the transcript shall be plainly numbered, and there shall 
be written on the margin of each a brief statement of the subject matter, 
opposite to the same. On  the first page of the transcript of the record 
there shall be an  index in the following or some equivalent fo rm:  

PAGE 

Summons--date . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  1 
Complaint-first cause of action . . . . . . . . . . . . . . . . . . . . . . . .  2 
Complaint-second cause of action . . . . . . . . . . . . . . .  3 
Affidavit of attachment . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  4 

and so on to the end. 

12. !hanscript on Appeal-When Sent Up. 

Transcripts on appeal to the Supreme Court shall be forwarded to 
that  Court in twenty days after the case agreed, or  case settled by the 
judge, is filed in office of clerk of the Superior Court. Con. Stats., 
sec. 645. 

13. Reports of Clerks and Conlmissioners. 

Every clerk of the Superior Court, and every commir;sioner appointed 
by such court, who, by virtue or under color of any order, judgment, or 
decree of the court i n  any action or proceeding pending in it, has received 
or shall receive any money or security for money, to he kept or invested 
for the benefit of any party to such action, or of any other person, shall, 
a t  thr: term of such court lield on or nest after the first day of January  
in each year, report to the judge a statement of said fund, setting forth 
the title and number of the action, and the tern1 of the court a t  which 
the order or orders under which the officer professes tc, act were made. 
the amount and character of the investment, and the security for the 
same, and his opinion as to the sufficiency of the secilrity. I n  every 
report, after the first, he shall set forth any change made in the amount 
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or character of the investment since the last report, and every payment 
made to any person entitled thereto. 

The report required by the next preceding paragraph shall be made 
to the judge of the Superior Court holding the first term of the court in 
each and every year, who shall examine it, or cause i t  to he examined, 
and, if found correct, and so certified by him, i t  shall be entered by the 
clerk upon his book of accounts of guardians and other fiduciaries. 

14. Recordari. 

The Superior Court shall grant the writ of recordari only upon the 
petition of the party applying for it, specifying particularly the grounds 
of the application for the same. The petition shall be verified and the 
writ may be granted with or without notice; if with notice, the petition 
shall be heard upon anslver thereto duly verified, and upon the affidavits 
and other evidence offered by the parties, and the decision thereupon 
shall be final, subject to appeal as in other cases; if granted without 
notice, the petitioner shall first gire the undertaking for costs, and for 
the writ of supersedeas, if prayed for as required by the Revisal, sec. 
554. I n  such case the writ shall be made returnable to the term of the 
Superior Court of the county in which the judgment or proceeding com- 
plained of was granted or had, and ten days notice in  writing of the 
filing of the petition shall be given to the adverse party before the term 
of the court to which the writ shall be made returnable. The defendant 
in the petition, a t  the term of the Superior Court to which the said writ 
is returnable, may move to dismiss, or answer the same, and the answer 
shall be verified. The court shall hear the application a t  the return term 
thereof (unless for good cause shown the hearing shall be continued) 
upon the petition, answer, affidavits, and such eridence as the court may 
deem pertinent, and dismiss the same, or order the case to be placed on 
the trial docket according to lam. 

I n  proper cases the court niay grant the writ of certiorari i n  like man- 
ner, except that i n  case of the suggestion of a diminution of the record, 
if i t  shall manifestly appear that  the record is imperfect, the court may 
grant the writ upon motion in  the cause. 

15. Judgment-When to Require Bonds to Be Filed. 

I n  no case shall the court make or sign any order, decree, or judgment 
directing the payment of any money or securities for money belonging 
to any infant or to any person until i t  shall first appear that such person 
is entitled to receive the same and has given the bonds required by law in 
that respect, and such payments shall be directed only when such bonds 
as are required by law shall have been given and accepted by competent 
authoritjl. 
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16. Next Friend-How Appointed. 

I n  all cases where i t  is proposed that  infants shall sue by their next 
friend, the court shall appoint such next friend, upon the written appli- 
cation of a reputable, disinterested person closely connected with such 
infant ;  h i t  if such person will not apply, then upon the like application 
of some reputable citizen; and the court shall make such appointment 
only after due inquiry as to the fitness of the person to be appointed. 

17. Guardians Ad Litem-How Appointed. 

All motions for a guardian ad litem shall be made in  writing, and the 
court shall appoint such guardian only after due inquiry as to the fitness 
of the person to be appointed, and such guardian must, file an  answer in 
every case. 

18. Cases F'ut at Foot of Docket. 

All civil actions that  have been a t  issue for two years, and that  may 
be cortinued by consent a t  any term, will be placed a t  the end of the 
docket for  the next tern1 in  their relative order upon the docket. When 
a civil action shall be continued on motion of one of the parties, the 
court may, i n  its discretion, order tha t  such action be placed a t  the end 
of the docket, as if continued by consent. 

19. \\%en Opinion Is Certified. 

T h e n  the opinion of the Supreme Court i n  any cause which had been 
appealed to tha t  Court has been certified to the Superior Court, such 
cause shall stand on the docket in its regular order a t  the first term after 
receipt of the opinion for judgment or trial, as the cai)e may be, except 
in criminal actions in which the judgment has been affirmed. Con. 
Stats., see. 4656. 

20. Calendar. 

When a calendar of civil actions shall be made under the supervision 
of the court, or by a committee of attorneys under the crder of the court 
or by consent of the court, unless cause be shown to the contrary, all 
actions continued by consent, and numbered on the docket between the 
first and last numbers placed upon the calendar, will be placed a t  the end 
of the docket r'or the next term, as if continued by consent, if such 
actions hare  been a t  issue for two years. 

21. Cases Set for a Day Certain. 

Neither civil nor criminal actions will be set for  trial on a day ccr- 
tain, or not to be called for tr ial  before a day certain, u:dess by order of 
the court ;  and if the other business of the term shall h a w  been disposed 
of before the day for u.hich a c i ~ i l  action is set, the court will not be kept 
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open for the trial of such action, except for some special reason apparent 
to the judge; but this rule will not apply when a calendar has been 
adopted by the court. 

22. Calendar Under Control of Court. 

The court will reserve the right to determine whether i t  is necessary 
to make a calendar, and, also, for the dispatch of business, to make 
orders as to the disposition of causes placed upon the calendar and not 
reached on the day for which they may be set. 

23. Nonjury Cases. 

When a calendar shall be made, all actions that do not require the 
intervention of a jury, together with motions for interlocutory orders, 
will be placed on the motion docket, and the judge mill exercise the right 
to call the motion docket at  any time after the calendar shall be taken up. 

24. Appeals from Justices of the Peace. 

Appeals from justices of the peace in civil actions will not be called 
for trial unless the returns of such appeals have been docketed ten days 
previous to the term, but appeals docketed less than ten days before the 
term may be tried by consent of parties. 

25. On Consent Continuance-Judgment for Costs. 

When civil action shall be continued by consent of parties, the court 
will, upon suggestion that the charges of witnesses and fees & officers 
have not been paid, adjudge that the parties to the action pay respec- 
tively their own costs, subject to the right of the prevailing party to 
have such costs taxed in the final judgment. 

26. Time to File Pleadings-How Computed. 

When time to file pleadings is allowed, i t  shall be computed from the 
adjournment of the court. 

27. Counsel Not Sent for. 

Except for some unusual reason, connected with the business of the 
court, attorneys will not be sent for when their cases are called in their 
regular order. 

28. Criminal Dockets. 

Clerks of the courts will be required, upon the criminal dockets pre- 
pared for the court and solicitor, to state and number the criminal busi- 
ness of the court in the following order: 

First. All criminal causes at  issue. 
Second. A11 warrants upon which parties have been held to answer 

at  that term. 
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Third. A11 presentments made at  prewding terms, undisposed of. 
Fourth. A11 cases wherein judgments nisi have been entered at  the 

preceding term against defendants and their sureties, and against de- 
faulting of jurors or witnesses in behalf of the State. 

20. Civil and Criminal Dockets-What to Contain. 

Clerks will be required, upon both civil and criminal dockets, to bring 
forward and enter in different columns of sufficient space, in each case: 

First. The names of the parties. 
Second. The nature of the action. 
Third. A summary history of the case, including the date of issuance 

of process, pleadings filed, and a brief note of all proceedings and orders 
therein. 

Fourth. A blank space for the entries of the term. 

30. Books. 

The clerks of the Superior Courts shall be chargeable with the care 
and preservation of the volumes of the Reports, and shall report at each 
term to the presiding judge whether any and what volumes have been 
lost or damaged since the last preceding term. 
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A N N O U N C E M E N T  O F  D l A T H  O F  ASSOCIATE J U S T I C E  
G E O R G E  W. C O N N O R .  

,Issociate Justice George TIT. Connor died at his residence in Raleigh 
on Saturday, 23 April, 1938, at 9 :00 a.m. That morning Chief Justice 
Walter P. Stacy, Justices Heriot Clarkson, Michael Schenck, TT. A. 
Devin, N. V. Barnhill and J. Wallace TDinborne, associates of Justice 
Connor on the Supreme Court, made the following expression: 

"In the death of Associate Justice George W. Connor a great loss has 
come to the judiciary. The personal feeling of each member of the 
Court is one of profound sorrow and regret. We shall miss the varmth 
of his friendship and the wisdom of his counsel. The law of the State 
has been enriched by his labors, and it will feel the effects of his going. 
I n  the hearts of those who knew him best, his immortality will abide. 
Truly, a great public servant has fallen. We desire to express our 
sympathy for his bereaved family and the people of North Carolina 
whom he served with conscientious devotion and untiring zeal." 

On Tuesday, 26 April, 1938, the Court, meeting in conference at  
10 :00 a.m., adopted the following resolution in memory of Justice 
George W. Connor : 

"Since the last meeting of the Court, the death of Associate Justice 
George W. Connor has brought to each of his associates a keen sense of 
personal sorrow. We proceed today with profound appreciation of the 
immeasurable loss that has come to the State and its people. His 
absence is a reminder that in the midst of life we are in death. 

" 'Death is the veil which 
Those who live call life; 
They sleep, and it is lifted.' 

"In recognition of his notable career, and as a mark of respect to his 
memory, it will be recorded that for fourteen years he bore the burden 
of intense judicial labor as a member of the Supreme Court, and his 
opinions, always forceful and to the point, are to be found in 26 volumes 
of our Reports, beginning with the 188th and ending with the 213th. 
The law of the State has been enriched by his labors, as both bench and 
bar wilI readily attest. He  devoted himself wholeheartedly to the task 
of writing just judgments into the book of the law of a great people. 
His was a philosophy of constructive thinking ever in pursuit of the 
ideal. This gave him a well-poised mind. A11 of his powers were spent 
in hammering out a compact and solid piece of work, which he made 
first-rate and left it unadvertised. I t  will stand as his monument. 

"Our Attorney-General in speaking of him said: 'He held all that 
was best in the past, brightest in the present and most hopeful for the 
future.' " 
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B Y  ROBERT WATSON W I N S T O N  O N  PRESENTATION 

O F  A  P O R T R A I T  O F  THE LATE 

FRANK SHEPHERD SPRU ILL 

TO THE 

SUPREME C O U R T  O F  N O R T H  CAROLINA 

29 MARCH.  1938 

X a y  it Please Y o u r  Honors, L a t i i ~ s  and Genflemen: 

Scarcely had the seceding southern states entered upon their brief 
career before Roanoke Island fell and Union gunboats xe re  threading 
their way t h o u g h  our defenseless waters. Tlle Roancke River became 
an avenue of flame. So great was the terror along its kanks that  women 
and c3hildren fled to the hill country, many families fincling homes in the 
county of Halifax. There, upon his father's Halifax plantation on the 
waters of the upper Roanoke, v a s  born December 9, 1862, to William E. 
Spruill, a Confederate soldier, and Harriet ,  his wife, il son whose por- 
trai t  n e  now unveil and shall presently present to a court he loved so 
well. 

Tlie pattern of Frank Shepherd Spruill's life conforms to that  of the 
average youthful enthusiast. At first we find him bold and confident. 
With his coiiperatiorl the liberal spirit of the coming ceiitury should 
blossom out. Tlie poet's dream would come t rue :  the parliament of 
men, the federation of the world, this and nothing less v a s  the vision. 
Bu t  the maturer man arrived a t  a f a r  different conclusion. H e  began to 
understand that  this terrestrial ball, which men call the Earth,  is so 
unniauageable, so incomprehensible, that  a heavenly paradise is not 
likely to develop the o~e rn igh t .  Not only so but he realized that toil 
and patience are the only keys to genuine success. Ths  old may is the 
best way, here a little, there a little, first the blade tEen the ear, and 
after that  the full corn in the ear. 

I n  a life of Joseph Chamberlain, which I recently read, i t  is stated 
that the first milestone of "Radical Joe" ended so alxuptly and the 
second began so definitely that the precise year is diwoverable. "At 
forty-nine," as his biographer relates, "Chamberlain stood on t h e  thres- 
hold of a complete change. His  outlook upon our national life, which, 
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although always intense, had up to this point been narrow and short, 
broadened and lengthened; and he perceived that  the remorseless un- 
folding of events had proved contrary to the expectations both of his 
youth and of his prime. The rest of his life was to be spent fighting 
against the forces he himself so largely set in motion." So was it with 
Frank Spruill. H i s  forty-fifth year marks the ending of the first and 
beginning of the second period of his  career. After his forty-fifth 
birthday the liberal changed into a conservative, not a radical conserva- 
t i ~ e  a t  all, not the reactionary type of the Ea r l  of Rosebery, for ex- 
ample, who felt about democracy as if he were holding a wolf by the 
ears. 

As we have seen, Frank Spruill mas born in the throes of war. About 
his cradle the sound of guns reverberated. At the hour of his birth, 
over the border a t  Chancellorsville, i n  a tangled wilderness of the Rappa- 
hannock, the strategy of Lee and the tactics of Jackson were astounding 
the world. The child was therefore a war baby. But,  in a search for 
the roots of his character, another circumstance should be taken into 
account. H e  was reared in the country, far ,  f a r  removed from the big 
city with its enervating influences and its benumbing conventionalities. 
H i s  lot was also cast in a community noted for aggressive leadership. 
At an  assemblage of historians, in which I recently took part, the ques- 
tion was raised as to which two S o r t h  Carolina counties in the past 
should be considered the leaders. Orange and Halifax were the favor- 
ites. S o t  on account of their wealth, not on account of their industries, 
but because of the number and vigor of their local leaders. 

Amid such surroundings of war and rusticity, i t  might well be ex- 
pected that  young Spruill's life would have been warped, that  he would 
be hindered by sectionalism. That  this result did not follow is due, in 
part  a t  least, to heredity. I f  his early surroundings mere exiguous and 
tended to pull the youngster backward, a well poised and a stable 
ancestry propelled him forward. S o w  when one begins to discuss the 
subject of heredity and environment, and to appraise them, I am well 
aware that he is treading on slippery ground. The subject squints both 
ways, some psychologists acclaiming the former, and others, the latter. 
And yet, as we read, the better opinion i s  that the strictest apostle of 
heredity must suspect that  environment and heredity are aspects of the 
same thing. N o  matter, for example, how begotten or how born Charles 
Dickens might have been, the Victorian poverty must have controlled 
his pen just as feudalism directed the pen of the immortal Scott. 

At all events the quality of young Spruill's life is traceable to the 
blood that  coursed through his veins. Fo r  generations his father's 
people-a sturdy, prolific, English stock whose foundation stone was 
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God and whose fai th n.as rooted in Holy Writ-created hearthstones 
so wholesome and so characteristic of S o r t h  Carolina that  they made 
our good State loved at home a i d  honored abroad. 

And certes in fa i r  virtue's heavenly road 
The cottage leaves the palace f a r  behinc. 
What is a lordling's pomp ? A cumbrous load, 
Disguising oft the wretch of human kind 
Studied in arts of hell, in refined ! 

Mr. Spruill's mother was an Arrington, a Nash Countv ,irringtorl, 
with all that  the name implies of serenity. kindliness, and open-handed 
hospitality. Indeed one cannot think of INash County ~vithout a 
smac~king of the lips. H e  has wonderful risions. His  thoughts turn 
to old Xick Arrington and his farnous S a s h  County apple brandy, to 
horse-racing, to cock-fighting, to deer stalking, to fox hunting, to any- 
thing and everything, in fact, save and excepting seriousness! One of 
the >lrr ington stock was our G x e r n o r ,  am1 three xere  judges. Four  of 
them haye been members of Congreys. Archibald Hunter  Arrington 
and Archibald Hunter  Arrington Williams, each a Cclngressman and a 
popular favorite, xere  generous to a fault, hospitabl~: to a degree, in 
warp and woof, typical T a r  Heels! I n  his day old m,m Baldy Arring- 
ton had been a noted politician, from January  1st to December 31st 
always mending his fences aud keeping his ear close to the ground. On 
election day he would leave his Nash County home am1 go up to Brass- 
fields Township in Granville County, ~vhere by his wiiining personality 
he would c o n ~ e r t  a Whig majority into a Democratic victory. 

Such was the home, such the surroundings, and such the ancestry of 
our young friend. And a handsome, ruddy-cheeked, blue-eyed youth 
he was, broad-shouldered, six feet in his stockings, a fine horseman, a 
lover of nature in  all her varying moods. T o  him indeed all the earth 
was gay, and land and sea gave themselves up  to jollity. L4t the age of 
eighteen we find the lad a student of the famous, classical Bingham 
School a t  Mebane, where he excelled in belles-lettres and won a much 
coveted medal for the best English essay. I n  due t i i re he entered the 
University of North Carolina. At these two institutions he laid deep 
and broad the foundation of a liberal educatior~. Likewise he acquired 
a taste for moving, classical oratory-a trai t  which distinguished him 
throughout life. 

While a t  college the young student developed a genius for genuine 
friendships. Not  the promiscuous friendship of the flippant French 
woman, with her dear three hundred friends. Ru t  a friendship of 
choice spirits. Sterling Ruffin, Edwin Alderman, F rank  Dancy, Wil- 
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liam J .  Adams, F rank  Daniels, Gordon Battle, these and a few other 
generous youngsters he grappled to his soul with hoops of steel-one 
of them, Dr.  Sterling Ruffin, becoming closer and dearer till the very 
end. 

While young Spruill agreed with m y  Lord Bacon that whatsoever 
delighteth in solitude is either a wild beast or a god and whosoever, in 
the frame of his nature and affections, is unfit for friendship, he taketh 
it of the beast and not from humanity, he nevertheless gave heed to the 
caution of King Henry  to Prince Hal.  H e  resolved not to  be common 
nor hackneyed in the eyes of men. H e  would be chary of his presence, 
he would sit well back in the rear of his affections. 

From these apparent niceties i t  must not be concluded that  our young 
student was a recluse or in any sense a parlor knight. The fact was f a r  
otherwise. True, he mas somewhat exclusive in his associates, wore the 
best-fitting clothes and attained numerous college honors, becoming an  
editor of the University Magazine, and an  active member of the Alpha 
T a u  Omega Fraternity, but he was f a r  removed from snobbery. Essen- 
tially he was a thoroughly carefree youngster, a splendid specimen of 
the gay debonnaire eighties. With  the best of the boys he sowed his 
wild oats. Occasionally he would make excursions afoot, three miles up  
the creek to Graham Sykes' moonshine distillery. H e  loafed in Tom 
Dunstan's famous barber shop, and delighted in the homely wit and 
abounding nonsense of '(Professor" Dunstan, Jordan Weaver, Wilson 
Caldmell, and Bill McDade, our faithful friends and college servants. 

After graduating from Dr.  Manning's popular law school, he came 
down to this court and was orally examined by the three learned judges 
then presiding, Smith, Chief Justice, Ashe, and Ruffin, the younger, 
associates. I t  is an interesting fact that  two of his classmates after- 
wards became judges-Owen H. Guion a judge of our North Carolina 
courts, and R. B. Albertson a judge in the state of Washington. 

The young man's career had now begun, and under favorable auspices. 
After a short association with William Hamilton Young, of Henderson, 
a black-letter lawyer, worthy to rank in knowledge of the intricacies 
of the profession with George K. Folk and Foster Sondley of the west, 
or with George Davis and M. V. Lanier of the east, he removed to 
Louisburg and became the partner of Captain J. J. Davis. Honest Joe 
Davis! How well the pseudonym fits ! Legislator, Congressman, judge 
of this exalted court, beloved citizen, royal gentleman! But  greater than 
these, a captain under Pettigrew-one of the few, the immortal few, 
who scaled the serried heights of Ge t t~sburg ,  passed beyond the Bloody 
Angle, amidst shot and shell planted the Stars and Bars farthest north, 
and immortalized that  spot now marked in enduring bronze and visited 
every year by the millions who honor the Brave. 
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The copartnership of D a x i ~  arid Spruill n a s  based on mutual confi- 
dence and real affection and continued u i~ t i l  the senior became a mem- 
hw of this court. Soon thereafter the Captain's place in the firm x a s  
filled by William 11. Ruffiri, n l ~ o  nell  sustained the great name he bore. 

, I t  this point in our young laayer's cawer let us pa lse  a moment and 
eridraror to ascertain v h a t  hc was driving at. The aurley may prole 
interesting. Indeed, since it is source material and typical of the 
southern youth, it  may aid somt future historinn. What  the11 mas his 
aim in life, what his central point? Cndoubtedly his motif nns  ambi- 
tion-the ambition to become n great Ianger, anti the further ambition 
to be a reforrner and serve the people. f hen the Farmers' hlovenient 
took shape he sympathized and coiiperatecl with it. H e  recogi~ized the 
needs of agriculture as nell as industry. I11 order to further the cause 
nhich he cspoused and to raise the necessary fuiids hc took an unusual 
step. H e  placed a mortgage upon the very house wliich slielteied hiin ! 
Thus equipped, with borrowed money and a b r a ~ e  hsart, he began to 
step out!  

I n  a short time he represented Franklin County in the Legislature, 
was a delegate to the Kational Democratic, Conventior~, arid was chosen 
a trustee of the University. I n  the early 1890's he became an elector 
and canvassed his congressional district for Clevelanll and Stevenson. 
When Charles B. Aycock lvas appointed United States District Attorney 
Mr. Spruill qualified as  his assictant. The agrarian movement, now 
nell  under way, claimed Franklin County as its stronghold and Louis- 
burg, the c o u ~ ~ t y  seat, as the home of its crusader, it5 loice, its hope, its 
spiritualizing factor. Rev. Baylus Cade, ,t preacher of the fiery gospel 
of the absolute equality of every son of ,Idam, has not been surpassed, 
in our annals, as prophet and popular orator! I n  a short time Cade 
and Spruill began to cooperate. They greatly admired each other. So  
f a r  had the farmers' movement developed that  in 18138 Elias Carr, a 
practical Edgecornhe County planter, emerged from 11 s plantation and 
was elected Gorernor, to the dismay of the old-line politicians. Gover- 
nor Carr  and Spruil l  were neighbors and their families had been inti- 
mate for years. 

Since Carr  was not a sturnper, he had requested young Spruill to 
make his canvass for him. This he did, and the Carr  ticket mas elected 
by an  overwhelming majority. Spruill becoming an important factor in 
the new administration. Offices of ~ a r i o u s  kinds the Governor showered 
upon h im:  Superintendent of the State's I'rison, director of the North 
Carolina Railroad, and others. I n  fact, honors came the young man's 
way so thick and so fast that the matter became the talk of the streets. 
When a convention of the Episcopal Church mas sitting to elect a suc- 
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cessor to Bishop Lyman, the irrepressible Bill Day, himself a Halifax 
product, chuckled and offered to bet his Sunday hat that Governor Carr 
would give Spruill the job ! 

This period is recognizable as the William Jennings Bryan era of 
political excitement. Undoubtedly it was also the forerunner and the 
matrix of the New Deal. d day when free silver and 16 to 1 became 
the cry. When, as the silver-tongued orator proclaimed, mankind 
should not be crucified on a cross of gold! When Mark Hanna, the 
Goldbug Republican leader, was tattooed with dollar marks from head 
to foot. I n  our good State, unless one stood for free silver, he was 
anathema. 

The story is told of Fabius H. Busbee, the versatile, old-line Demo- 
crat, that he accosted 130s Beckwith, one of the free silver pillars, and 
made known that he would like to go as a delegate to the Free Silver 
National Democratic Convention, soon to convene. 

"But, Mr. Busbee," Bos protested, "are you in favor of 1 6  to 12" 
"Of course I am, Bos," retorted Busbee. "But I am not a damn fool 

about it !" 
"Oh, well then, Mr. Busbee, you are not qualified!" 
Now Spruill was qualified, and so were others of us. We were in the 

throes of five-cent cotton and seven-cent tobacco, and we met Bos Beck- 
with's severest test. 

On a hundred stumps Frank Spruill's voice had been heard heralding 
an advancing democracy. On one occasion he made a telling reply to 
Jeter C. Pritchard, the wheelhorse of Republicanism. Times had 
changed, Spruill concluded, and government should change with them. 
I n  truth he stood closer to the people than Governor Carr himself. I I e  
disagreed with the Governor and concurred with that radical reformer, 
Walter Clark, in the matter of leasing the North Carolina Railroad to 
the Richmond and Danville. Spruill stoutly opposed this lease and 
contended that the property should be held by the State and become a 
necessary feeder, linking west and east in closer bonds. 

Thus rapidly moved the life of our impetuous young barrister when 
an event happened which somewhat changed his plans. The liberal 
movement collapsed-it was swallowed u p :  hoof and hide devoured by 
its opponent! Populism, free silver, the sub-treasury scheme, all, all 
threw up the sponge. Surrendered ! The Free, Silverites and the Gold- 
bugs went to bed together ! Pritchard, brave, unyielding advocate of the 
gold standard, a standpat McKinley Republican, was given one seat in 
the United States Senate and the other seat was accorded Marion Butler, 
apostle of free silver and Populism. W. A. Guthrie, a brilliant Populist, 
was turned down for Daniel Russell, who was elected as an out-and-out 
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Republican. The unholy alliance, as it was called, w e p t  the deck, but 
its success prored the death of liberalism. Coalition had won an elec- 
tion, but i t  had lost its own soul. And with the going of liberalism 
went also Mr. Spruill's sporadic political activities. Definitely he con- 
cluded that  reforms do not come by a sacrifice of principle nor mith the 
speed of a cyclone. 

The amount of energy he had wasted in arriving a t  his true degree 
before he began to be himself can hardly be measured. And yet the 
first half of his life was not wholly useless. I Ie  had learned to know his 
fellowman. H e  had also got a line on himself. Moreover he had bc- 
come a good lawyer, diligent, painstaking, and thorough. From the 
very start  he had kept a legal notebook-n compendium of great value. 
From this cade mecum no recent statute was left out, and no recent de- 
cision of this court. As a general rule our profession "elies for authori- 
ties on the printed page, the digests, and the encyclopedias. Spruill was 
more diligent. H e  had the books, but he also p r e p a r d  a digest of hi-; 
own. Another practice of his is remarkable. I t  deserves the highest 
praise. H e  briefed the facts as well as the law of his cases. His  brief 
book is a model of thoroughness and capability. Despii e a flare for poli- 
tics he had, for full twenty years, ridden the circuit mith the judge, 
attending the courts of Franklin, Nash, Vanee, and Granville, and 
crossing swords with the able lawyers of those courities. H e  was a 
prime favorite of Captain C. 31. Cooke, who afterwards adorned and 
amused the bench ! 

A little incident, which I witnessed, may illustrate the range and 
thoroughness of Mr. Spruill's legal application. Down in Halifax the 
case of Trust Company v. Whitehead and others ( to be found in our 
165th Reports) was on trial before Judge Peebles. The  plaintiff bank 
claimed to be the owner of the note sued on, i t  being a n  instrument not 
due when acquired, though one payment of interest was then overdue. 
The defense mas lack of consideration and fraud. The judge, though 
anxious to allow the plea, was constrained to hold that the bank mas an 
innocent purchaser. Judgment for the bank was therefore entered, and 
court adjourned for the midday meal. At the recess Spruill, who was 
not in the case, met Judge Peebles and said, "Judge, did not the failure 
to pay interest dishonor the note and enable the defendant to show 
fraud?" The judge, now greatly interested, asked for some authority. 
and was cited to a decision of an  obscure New Yoi-k court. Judge 
Peebles adopted Mr. Spruill's law and set the verdict aside. On appeal 
to this court a like result followed and the defendants won their case. 

I n  his  forty-fifth year Mr.  Spruil l  moved to Rocky Mount and formed 
a partnership with Ben H. Bunn, a former Congrwsman from the 
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Fourth District. Rocky Mount, a n  ambitious little city, is located in 
both Nash and Edgecombe counties, and is the market town for an ex- 
cellent farming country. I t s  people are hospitable and progressive. 
Close-in to aristocratic Tarboro and to politically-minded Goldsboro 
and to bustling Wilson, where Tobe Connor, Mr.  Spruill's never-failing 
comrade, resided, Rocky Mount is itself an  ideal home city. In to  the 
inner circle of their new surroundings, the Spruills fitted without a jar. 
I n  a short time they constructed a commodious home, with flowers and 
shrubs, annuals and perennials all around and with a wonderful rege- 
tablo garden in the rear. 

This homestead was very dear to Mr. Spruill. I t  became the apple of 
his eye. Presided over by a devoted wife, RIice Capehart, only daughter 
of Patrick H. Winston and Martha E .  Byrd, of Bertie, blessed with a 
loyal son and two interesting daughters, the new home was everything 
that affection could desire. Social functions weighed but little i n  the 
scales with this home, which Mr.  Spruil l  never quitted without a sigh 
and never approached without joy. Often in the afternoons the busy 
lawyer would leave the office to his son and well-equipped partner, 
Captain F. S.  Spruill, Jr . ,  and would throw the saddle upon his well- 
trained single-stepper and canter through the surrounding country, u p  
and down the Tar,  over the hills and through the pines. H i s  day's work 
had a remarkable beginning. Fo r  a period covering nearly thir ty happy 
seasons, each morning a t  six he would rise and slip on his overalls. 
Then with hoe and rake and hand-plow, Cincinnatus-like, he would 
cultivate his garden, making of i t  a thing of beauty-each row straight 
as the garden line could make it and rich with lady peas and beans and 
radishes and sweet corn and kale, the cold frames verdant with lettuce 
and potato slips and cabbage plants. I n  an hour or two he would lay 
aside his garden tools, take a full-length bath, eat a simple breakfast, 
and stroll down to his office, taking along a basket of the reddest toma- 
toes or the biggest Sharpless strawberries to be exhibited as a specimen 
of masterful horticulture! 

Mr. Spruill's legal work was pleasant, and so absorbing that he 
wasted no time at cards or golf or social functions. F o r  nearly thirty 
years he was division counsel of The Atlantic Coast Line Railroad, 
serving them with fidelity and satisfaction. Likewise he was general 
counsel for the extensive North Carolina Pine Association and for other 
important industries. I n  a word he did a grade of commercial practice, 
rarious, extensive, and of the highest quality. Moreover, as an adviser 
and consulting attorney, his judgment, his tact, and his learning were 
greatly appreciated. I n  the important suit of Wells Whitehead Tobacco 
Company v. The American, Tobacco Company, involving an  immense 



852 I N  THE S U P R E M E  COURT. [213 

sum under the Sherman Anti-Trust Act, he was one of the mainstays 
of an  ar ray  of able attorneys representing the plaintiff. This case was 
heard a t  a special term of the United States Court held in Raleigh, and 
occupied more than a month in its trial. 

I11 short, Mr.  Spruill's emolun~ents were commensurate with the 
extent of his practice. When Ll t torney-Chera l  William Wirt ,  la~vycr  
and scholar, would receive a good fee, i t  was his custom to write in his 
receipt book Ltrlrs mngrlcc B c o .  Sometimes when tlie fees were l*cJry 
l a rge ,  aiitl ran  into f i ~ e  figureq. Wirt  would write Lmrs v t a ~ i m n  D c o '  
Mr. Spruill could join in with Wirt  and a t  the end of nearly every year 
write Laus maxima D e o .  

H i s  style in speaking was ornate and classical. H e  s t r o ~ e  for the 
highest standards. One or two sentences mag illustrate. On the drat11 
of his friend Bishop Clicsliire, nlionl he liad knonn and loved for half 
a century, lie beautifully sa id :  "His convictions were so deeply rooted 
in his nature that  they expressed themselves in his hourly na lk  and 
conduct. H e  never coiupromiscd with them, a i d  in  differing from 
otllers he n a s  ever the urbane wild courteous gentleman, but he was the 
positive exponent of his considered thought." 

P u h a p s  i t  was this quality-consideration for others-that drew the 
priest and the lawyer together. Certainly it was this trai t  of mag- 
nanimity and courtesy which cndcared him to  the bench and bar d i k e  
and enabled him, even in the face of the highest legal tempest.;, to keep 
his rudder true. I n  Halifax County, as an instance those ilifluential 
l a ~ v y x s ,  the Kitchins, the Dunns, Ed Travis, and Walter Daniel, would 
sometimes combine and cause juries to render the most "ongodly" ver- 
dicts. Bu t  even under this bludgeoning Mr. Spruill stcod up like a mall, 
nerer a whiner, never sour, never losing heart. Time and patience and 
an  educated citizenry, together with remedial statutes as he concluded, 
would cure the evil of excessive verdicts. But above all and in the final 
arialysis Mr. Spruill pinned his fai th to the integrity snd the ability of 
this our highest court of appeals. 

As  I have been developing the character of this product of our good 
State. the thought must have occurred to some that  he was remiss in 
ahandoniiig the cause of liberalism; a criticism quite just had N r .  
Spruill becon~e self-centered or cut loose from his fellowman. This 
lie did not do. On the contrary he became more truly liberal. H i s  
approach to liberalism changed but not the pursuit, and with the change 
came a newer, a deeper, a broader conrept of s e r ~ i c e  to humanity. 
When a young reformer he had relied upon the lav- that  is, upon the 
fleshly arm. When he grew more mature he understood that  he had 
made a mistake. The  Kingdom of Heaven is not talcen by violence- 
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the Kingdom of Heaven is within us. The old, old way is the only way: 
Here a little, there a little. 

Instead of a violent approach, therefore, he determined to employ 
more winning methods. H e  would build up, lie mould not tear down. 
H e  would awaken the conscience of his fellowman. H e  would reFnact 
the Golden Rule. 

Now, in approaching the second stage of Mr. Spruill's life, I can 
but regret my inability adequately to depict it or to make known how 
admirably it xlorked out. Suffice i t  to say that  God became his central 
point-a universal God, the God and Fathcr of all mankind. The 
Christian faith, as he concluded, was as good as can be expected, and 
certainly it is absolutely necessary to a well ordered social life. Upon 
this rock he planted himself and won the victory. H e  had wrestled 
desperately in the d a n n  with the angel of the withheld secret. H e  
became as a lighted candle in  a night of doubt. 

Fo r  many years he was a vestryman of the Episcopal Church, whose 
ritual of beauty, dignity and, as he loved to call it, historicity, stimu- 
lated his wsthetical nature. H e  was likewise trustee and attorney for 
the local hospital and greatly interested in its work. The town library 
was very dear to him. H e  contributed to all community activities. A 
delegate and a regular attendant at all church conventions, he was a 
tower of strength to his minister and his bishop. Fo r  more t h : ~ r ~  a 
quarter of a century he was the beloved teacher of a men's Bible class, 
~vhich met every Sunday morning just before the church hour. 

Such were a f e v  of his social activities, the fruits  of which were a 
patience, a tolerance, and a spirit so deep and so broad that  i t  embraced 
all creeds, all colors and all conditions of mankind, notably the Hebrew 
people. I t  was a source of amazement to him that  a race without a 
country, and throughout the ages, should have resisted absorption by 
other nations and retained their racial characteristics. H e  frequently 
dwelt upon the fact that so many things that  make for the beauty and 
the pleasure of the human family were sponsored by the Jews-art, 
music, religion, philosophy, the theatre, and even the movies. 

Referring to Mr. Sprui117s Bible class and its far-reaching influence, 
one of its constant attendants recently wrote that  the meetings were 
first held in the municipal courtroom and mere presided over by a 
Methodist, being the Chief of Police. Such subjects were discussed as 
the life and the trial of Jesus, the life of St .  Paul ,  the Book of Job, the 
story of the major prophets and of the lesser characters of the Old 
Testament. This letter concludes with the deepest appreciation and the 
statement that  the lectures unfolded so much of the richness and beauty 
of the Bible literature, in addition to its spiritual significance, that parts 
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of the Scriptures, incredible to most minds, were converted into sources 
of comfort and help. 

Among Mr.  Spruill's papers were found many hundreds of these lec- 
turc and addresses, in the preparation of which he had been just as 
painstaking, thorough, and methodical as if writing a brief i n  an  im- 
portant case. Each paper is i n  longhand and covers many pages, in- 
cluding copious notes and references, and profound comments and deduc- 
tions. I n  a characteristic Christmas talk, which he called the Three 
Wise Men, he made a striking observation. As he saw it, the language 
about seeing the star  in the East  was figuratire. A vitrible star  was not 
the real cause of the journey. The Three Wise Men were illumined 
by an inner light-that is, by a n  inner vision. When they could not 
see the star, the star had not faded from the sky a t  all The three men 
had temporarily lost their inward glow. As a result they did not go to 
Bethlehem to inquire, nor to the temple. They went to the palace of the 
wicked Herod. 

Unlike Saul, who went forth to tend his father's a s x s  and founded a 
kingdom, the Three Wise Men went forth to find i,he Saviour and 
wandered off into the palace of the monster Herod. Xot until the inner 
light returned did they discover the Babe in the Manger. 

Bs with the Three Wise Men, so with Frank Spruill After the hey- 
day of his youth had spent itself, the inner light appeared and became 
his guide. Even as  Eli jah,  he stood a t  last upon the mount before the 
Lord, and the Lord passed by and a great and strong wind rent the 
mountain, but the Lord was not in the wind, and after  the wind an 
earthquake, but the Lord was not in the earthquake, and after the 
earthquake a fire, but the Lord was not i n  the fire, and after the fire a 
still, small voice. 

Surely the serene face and the noble lineaments of such a man is 
worthy of perpetuation. H i s  portrait should be hung upon these walls, 
these peaceful walls, unruffled by strife or turmoil, amidst a noble 
brotherhood who have gone before to encourage and to bless. At  the 
request of his wife, his children, and his children's children, I now 
present to your Honors this portrait of F rank  Shepherd Spruill, and 
request its acceptance in the spirit of its presentation. 
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REMARKS O F  CHIEF J U S T I C E  STACY,  U P O N  ACCEPTING T H E  
PORTRAIT O F  FRANK S H E P H E R D  S P R U I L L .  IN T H E  

S U P R E M E  C O U R T  ROOM. MARCH 29. 1938 

"To every man upon this earth 
Death cometh soon or late." 

The Grim Reaper is no respecter of persons. H e  calls with equal 
tread a t  the cottage gate and the palace door. The high and the low, 
the young and the old, he visits them all. H e  presses their eyelids down 
with dreamless slumber and they sleep with the hush of the generations. 

"Like to tho bubble in the brook, 
Or  in a glass much like a look, 
Or like the shuttle in weaver's hand, 
Or the writing on the sand, 
Or  like a thought, or like a dream, 
Or  like the gliding of the stream- 
Even such is man, who lives by breath, 
I s  here, now there, in life and death. 
The bubble's out, the look forgot, 
The shuttle's flung, the writing's blot, 
The thought is past, the dream is gone, 
The  water's glide, man's life is done." 

Such is the flight of time. 'Tis the way of life. 

"Time flies, you say!  Ah, no! 
Alas! Time stays ! We go." 

Our  friend who returns to us in  remembrance today, and who made 
the world a little better for having lived in  it, deserves a permanent 
place in the annals of his day and generation. As has been so well said 
in the splendid appraisal of his life and character by his friend and 
ours, he was fortunate in the stock from which he sprang; also the 
temper of the times and the society of his young manhood stimulated 
him to effort, evoked him to nobleness, and spurred him to ~t rengt~h.  
During the early years of his career the South emerged from the carnage 
of battle, and, under the leadership of the heroes of the Confederacy, 
finally triumphed over the night of reconstruction and found a way, 
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after its wounds had healed, but with heart still bleeding, to rehabilitate 
itself honorably and without thc surrender of cherished ideals or prin- 
ciples. I t  was a task which required the csercise of superb wisdom and 
rare statesmanship. Human  endurance has  alwags been equal to human 
misfortune, and great causes have never lacked for leaders. Like all 
bruised and battered peoples, they turned instinctively to the younger 
gcnrration for the realization of their hopes and for thl: fruition of their 
dreams. There was a fine spirit of determination in the a tmos~here  
of the time, a broad conception of civic duty, and a clear call to youth 
to put its hand to tlie plow and spend itself, if need be, in high endeavor 
for the upbuilding of the common good. F rank  Shepherd Spruill heard 
and lwedcd this call with great credit to himself and In a manner erni- - 
nently satisfactory to his contemporaries. H e  was freely accorded a 
placc. of first rank among his fellows, as lawyer, statesman, citizen. We 
lionor ourselves by honoring him. Nothing can be added to the just 
and faithful tribute of his biographer, who has spoken today. 

At  a time when the world is again enwloped in  an  agony of uncer- 
tainty;  when men are bewildered by the sheer complexity of the civili- 
zation nhich  they have evolved; when tlie center of gravity appears to 
have shifted from spiritual values to externals; when people are "shell- 
shocked" by economic collapse and baffled, if not intimidated, by life 
itself; when society as a whole seems to have lost, in large measure, its 
grasp upon reality, i t  is fitting that we pause in the midst of such con- 
fusion and pay homage to the memory of one who placed first things 
first, who added to the peace and tranquillity of the community, and who 
taught by precept and example that  the better way of living comes only 
from holding fast to that  which is  good. 

The Court is  pleased to receire this handsome por t r a~ t .  The Marshal 
will see that  i t  is hung in its appropriate place, and these proceedings 
will be published in  the forthcoming volume of the Reports. 
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c'scwtling s t : i t~ i tory  spcwl limit see 
A~~ton iob i l r s  B 12a. 

Segrocs-S~~jirc~gatio~l of rnccs 011 

1)11srs see, S. I . .  IIrct.~.i.s, 73s :  selcc- 

tion of si te for Xcgro school see 
Mcsscr. 1;. S'tnntl~o's. 183. 

Sciglil~orliood PI- blic Rontls - See 
IIigli\vays 8 $ 1 3  14, 

Sc.\vly 1)iscovrrctl ICvidcnce-Jlotions 
for  new trinl for. in Supreme Court  
scse A1qwal and I<:rror $ 473 ; in t r i a l  
court  see Tr ia l  S -17. 

S e w  'l'ri:1l--J1otio11s for  011 grotm(1 of 
~ i t )~\ . ly  tliscorcrctl c,vidcnce, in Su- 
prc'liic, Conrt  sce Appeal and I.:rror 
$ 47:l : in t r ia l  cwurt w e  Tr ia l  8 47: 
niotiv~is for,  on grunntl t ha t  verdict 
is  c,olitr;iry to v;eight of cvidenvc 
see, Trinl  $. 49. 

So~lsnit-Sw Tr ia l .  l'itlc T7. Criminal 
I,:tn. .-12b : snfficicncy of eviclrnce 
ili pnrticmlnr uct.ons w e  pnrticular 
t i t lw  of :~c.tions and crimes ; review 
of jndgnlei~ts oli niotion to nonsuit 
set, A p ~ e ; ~ l  :11it1 Flrror p 4Oc. 

S o r t h  Carolina iT~~r l in i en ' s  Conipeii- 
sat ion Act-Seo Jlnstc~r :lnd Serv- 
: ~ n t ,  Tit le V I I .  

Obligations of Co1i:ract-I~iipniriiie~it 
of, see Coiistitntion:?l Law 5 22.  

Offivcrq-See Pnblic Oficers ; immu- 
11ity f rom p r o s e c ~ ~ t i o n  see Criminal 
1,;1\\- 8 6 ; protec.tion f rom civil lin- 
I~il i ty see Public Officers 8 S. 

Ol~inioii Tes t i~non j  - Scc ISvitlence 
§ 45. Criminal ILL\\- 5 31. 

Option-See Ventlor and  P ~ ~ r c l ~ a s e r .  
P a r r n t  illid Child-Judgmeiits and  clc- 

c r w s  for  snpport  in divorce actions 
svcS IXvorce S 1 7 :  parent's in t r r fer -  
csiicc> with m:rrital relations of cliiltl 
s w  .lolr~rstot~ 1 . .  .Ic~lrt~ston, 255 ; min- 
or's action for iicgligence held not 
t o  b : ~ r  p:lrclitJs actio11 fu r  loss of 
services see 12ubil P. Ftrrris, 414. 
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Per  Ye-Speed in excess of s ta tu tory  
maximum is not negligence p a -  sc 
see Antomol~iles 1% ; failure to 
stop before entering through street  
intersection is  not negligence per se 
see Automobiles 5 12e. 

"Person I l~ teres ted  in the  Erent"- 
See Evidence 5 32. 

Pl~otograpl~ers-Licet~sing, see S. c. 
L a w w l c e ,  674. 

Pleadings--See Pleadings ; pleadings 
in lmrticular actions see particular 
titles of ac t ions ;  pleadings in  jus- 
tice's court  see Justices of t he  
Peace ; set-off mid counterclaim see 
Set-0% and  Counterclaim ; judgment 
on the  pleadings see Pleadings 8 28. 

Poisoning-See S. c. Svzocrk. SO. 
Police Power-See Constitutional L a r  

7. 
Power of Disposition-See Wills 8 33c. 
Power Plan-City's r ight to construct 

see Ii'illiavts0?1 1.. High Poiilt, 06. 
Precntory Words-See Wills 33d. 
Premature  Appeals-See Appeal and  

Er ro r  8 2. 
Peremptory Instructions-See Trial ,  

Tit lc 7'1. 
Pres~~niptio~is-Frorn use of deadl r  

weapon see Homicide 5 16, Assault 
and Bnttcry S 9 ;  presumptions on 
appeal see Appeal and  Er ro r  8 38 :  
presumption of jurisdiction f rom 
fact  t h a t  court  has  acted see Judg-  
ments 8 26 :  presumption a s  to  ca- 
pacity of minors to commit crime 
scc Cr imi~la l  Law 4 ;  presump- 
tions f rom recent possession see 
Larceny 9 5. 

Pr ima Facie Proof-Weight and  effect 
of, see Evidence 5 35 ; speed in e s -  
ccss of s ta tu tory  masimnm a s  
liriltitr f ~ r c i c  evidence t h a t  speed is  
~n l l :~ \~ - fu l  see Automobiles 12a ; 
of guilt of operating lottery see 
Gaming 4 :  t h a t  contract related 
to i1leg:ll cotton "futures" see Con- 
t rac ts  $. Sd. 

P r i rn t e  Roads-Ser IIigh\vays 14. 
1'rob;lte of Dceds-See D?eds 8 3. 
l'rohibitioli-See Intoxicating Liquor. 
I 'roswntion Bonds-See Costs 8 1. 
P111)lic Improwments-St.e Municipal 

Corporations 5 33. 
Public Suisance-See Suisancrs.  

I'nblic 0fficc.r~-See Public Officers : 
immunity f rom prosecution see 
Crimin;ll Law 5 G ; protection from 
ciri l  1i:ll)ility w e  Public Officers 5 S. 

"I'nblic P1ncc"-Failure of bystantl(.r 
to 1c:rre public place held not cull- 
tributary neg1igrnc.c in his ncTion 
for  l ~ c r s o ~ ~ a l  in jury  resulting from 
affray l ~ e t w e e ~ l  tlcfcntlmts. S i t f o l ~  
2.. T~r.igqs. 261. 

"l'nl~lic. 1'nrpose"-For ~~liic.11 mnnici- 
pal  cwrl)oration m ; ~ y  be creztetl s re  
_\Innicil);~l Corporations 2 .  

l'nblic Utilities - ;\lmiicipal po\rc3r 
1)l;lnt sccb _ \ I~mic i l~a l  Corpora t i~)us  
§ 8. 

()nnntlun JIcrnit-So rc,coverg miry 11e 
hat1 on r(rccc~it~c~~z i ~ l e ~ w i t  in action 
fur  cmolumcnrs of pnblic: o f i c t ~  see 
l ~ ' ( ~ ( ' d  c. Jlatliso)i L'ouiitl/. 14.7 ; attor-  
ney's action to  recorer for  scrrices 
rcndcred upon puatrt~cnl li~c?.rtit see 
.llndisoi~ Corrir t!i 1'. Caflrolic Socic.l!l. 
204. 

Q~~:lshal-Sre Indictment 8 13. 
1:ncc~s-Segregation of. on buses st,? 

8. v. Harris,  768; selection of site 
fo r  S r g r o  school w e  Jlc.ssc,r I.. 
,Yi'rlrcc t1rci.s. 1S3. 

I{:~ilro;~tl ('rossings-Rec Il:~ilro:ltls 
9 9. 

I~:~tiAc;~tio~l-Of wrongful nct of 
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of t h e  S t a t e  so a s  to  he covered by 
ou r  Compensation Act. Bi.oolis c. 
I?i,~l C' IVhc'cl ('0.. 51s. 

Res I p s ; ~  Locluitm-Does not apply to  
finding of deleterious substance in 
bottled dri111i see Food S 15. 

ltespondeat Superior-Sec Master and  
Servant  S 23, Principal a n d  Agent 
p lo.  

Iiule in Pl~r l ley ' s  Case see Wills $ 33h. 
Sales-See Strles; sale of land see 

Y~'ndor mid Purchaser  ; sale of anto- 
n ~ o l ~ i l c s  see Antomoljiles 8 7. 

Scllools-Co~~stitutio~~:ll l imitations on 
t t~sn t ion  for. see Taxation,  Tit le I ; 
selec.tioli of school si te see Schools. 

Scwpe of Antl~ority-See Master :rnd 
S ( w a n t  p 21b. 

Seurc11t.s and  Seizures-See Constitu- 
tioual Law S l4a .  

Self--Defrnsc-See IIomicitie p 11. 
Set-Off-See Set-Off :mtl Counter- 

claim. 
S11elle~'s Case-See Wills p 33b. 
Nledtli~lg-SledtIrr lic~ltl contributorily 

negligent i n  hit t ing lxrrked c a r  see 
Gri?~l.sl(~!l c. Scott ,  110. 

Slot Jl;~c.l~iues-Sce Gaming 5 2. 
"Sll~rn Clearance"-See Ti'clls 1.. Horrs- 

iity S?cthorit?l, 744. 
S t :~nd ing  Tiin\~cr-Itestrai~ii~rg cutt ing 

of, see Lawlror~t v. 3 l c - l r t l~ur ,  260; 
s tu tn te  of f r a n d s  does not  apply 
n-hc\n timber 11as been cut  a n d  con- 
~e l ' t c t l  into personalty AIIcArtlr~cr 
1'. l l ,~trd,  321. 

St:rtct Highwily Con~~nissioll-Iligl~t of 
e n ~ p l o y w s  of, to entpr nyon Innds in  
pt~rformnncc of I\-orl; on project see 
I)?(iru c. l < o ~ ! ~ b o ' g o , ,  17'2. 

St:~trs-Jl~tlgnlelit of another  s t a t e  
h r s  action here  see Lntu c. Cleve- 
laird. 290: conflict of laws see 
Conrts p 11. 

Sta tu te  of E'ra~~ds-See Frauds ,  S ta t -  
11te of. 

S tn tn t r  of I , i m i t : t i s - S e t  Limita- 
tion of Actions. 

S t : l t~~trs -T:~l ) l t~  of stntntes constrned 
w e  page 9-15 ; enactment,  construc- 
tion :rnd r c p w l  of stntntes see Sta t -  
nte.:; t h t g  of courts to declare con- 
s t i tn t io~~:r l i ty  of s ta tu tes  see Con- 
st i tntionnl Law $ 6.  

Stortls-Liability of proprietor for  in- 
jury  to  customer see Segligence 
$ 4cl. 

Sl rtvt  Asscssnleuts-Srtt XInnicilnl 
( 'orpori~tions $ 33. 

Snbrogatioll-See Subrogation. Insnr-  
:lllc(? p 51. 

Sndtlcn Emergenc~y-See Automobiles 
3 S. 

Silieide-Attctml~t~tl suicide a s  implied 
;rdmission of guil t  soe Criminal Law 
S 84tl. 

Snptxrior ( h u r t s  see Courts p 2. 
Supl)lemtwtal Procertlings see Execu- 

tion § '2-1. 
"$ ,,!111pressio T7eri"-See Iltrtlcr 1 . .  111s .  

C'o.. 384. 
S ~ ~ p r e m t .  Court-.\ppeals to. see Ap- 

pc:ll ant1 Error ,  Criminal Law. Tit le 
SII.  

Su r r ty  ISonds->lee I'ril~cipal and  
Surety,  Guardirin and  Ward.  

S~~rgt'ons-See 1%~-sicians a n d  Snr- 
gcons. 

S~~rpr is r -Set t ing  aside judgments 
for. see J n d g m r ~ ~ t s  8 23. 

T~nder-Set. Tcntlcr. 
T11e;~trcs-1,iability for  fa l l  of patron 

s w  Ar?d( '~~so~r  1 . .  .1 mrtsv~~r citt Co . .  
130. 

T l i r o i ~ g l ~  Streets--See Automobiles 
p 12P. 

Tourist  ('n~r~p--(.oi~stitnti~~g public 
i~nisance  see Suisnnces.  

To~ws-See  11Iunic.il):rl Corgorntions : 
limitations on taxing power sce Tux- 
 tion on, Tit le I. 

Trusts-See 'I'rnsts : creation of by 
will. see Wills 5 33d. 

Trnlisactions wit11 L3ccede11t-See Evi- 
rlcnce 8 32. 

T r l i t o  c - See Iiltolvicating 
Liquor. 

Vnircd States-Person assert ing i n -  
nl111iity :IS off it^,^. of United Sta tes  
nnlst c s t ;~h l i s l~  snch immunity see 
C r i n ~ i ~ m l  Law 3 6. 

i7snry-Enjoining ~'oreclosnre for. see 
JIortgngcs 5 Xkl. 

Ctilitios-3fnnic.iDnl power p l m ~ t s  see 
J ln~\ ic ipnl  Corlwrations 5 8. 

T.cs~itlor ant1 Pnrcl~;~ser-See Tendor 
ilnd I'urcliaser; :lction fo r  f r aud  in  
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Salt+: warranty  of title see I)ec?ds 
8 17a. 

JVitlow-Effpct of tlissent f rom ~ v i l l  
s c ~  \Tills 0 3 . 1 ~ .  

"\Villfi~l"-1)pfi:iition of a s  used in  
criniirl;11 s t t~ tu t e s  see S. r. Huvris .  - - 
1 .IS. 

\Vit1lr~sses-C'on11)ete:lq of, see Wit-  
Ilcissrs : im~~rnc l l i ng  credibility of cle- 
fent1;~nt ;IS n-itness in his own be- 
li;~lf set, ( I r in~innl  La\v $ 4ld. 

\Vonic~il-I.:scl~lsioll from griuitl jury  
11cjltl not 1)rtljntlicial to  nlnle tlcfend- 
:rnt. S. I . .  S i ~ ~ r s ,  390. 

\Torltmnl's Compensation Act-Set! 
Master :nld Servant,  Tit le TII. 



A N A L Y T I C A L  I N D E X .  

ABATEMEST AKD REVIVAL.  

# 7.  Priority of Institution of Actions. 
Order extending time for  filing complaint for  more than 20 clays is not void. 

:1nd actioii i s  pellding from time of serrive of snmnluui and sucah order. 
O'Briant c. R~?i? t c t t .  -100. 

ACTIOSS. 

9 4. Civil Action Bawd rpon Plaintiff% Own Wrongful Act. 
A par ty  may not nx~i i l ta in  an  :~vt ion founcled upon or  gro\ving out of his 

own wrongful or  ~ ~ n l a w f n l  act .  Rro i r~ t  I.. Rrozc-)I. 347. 
Ilusbancl may not n i :~inta i~l  twtioi~ for divorce on g r o m ~ d  of separation when 

wparat ion is  I-esnlt of huhbnnd's \ ~ r o n g f n l  : ~ b : u ~ d o n m e ~ ~ t  of wife. I h ~ d  
§ 10. Pendency and Termination of Actions. (See ,  also,  Abatement  and  

Revival 5 7 ) 
AIL action is  not endrtl by the rcntlitiori of :L judgment, bu t  i s  still pending 

for the purposes of i c w i i ~ g  and rec;~lling r s f w t i o n ,  determining proper credits, 
or the  amount due tlrereon, aiid for  other motions affevti lg  the esistence of 
the judgment not involving f r a ~ t d .  F t ) t u ~ c t .  ('0. 1 % .  Trust  ('o., 360. 

ADTERSE P O S S E S S I O S .  

§ 5. Actual,  Hostile, and Exclusive Possession. 
T\7he~~  ti t le t o  the  mineral r ights h:ti been severrtl from title to the surface 

of the  ear th ,  the  owner of tlw surface van :icqnirr no title to the ~n ine ra l s  
b? exclusive and contiiiuous possehbion of the  snrfilce, and the o n n e r  of the  
~n ine ra l s  does not lose hi< titlc or  gosses~ion by any  l n l g  11 of nonuser, and 
may be disseized only by tlie actual taking of tlie m i n e r n l ~  out of his posaes- 
sion. Vnmx v. I'ritcknrd, 552. 
§ 9. Color of Title. 

h tleed is  color of title only in nrcordance with the estate i t  purports to 
conrey, and a deed conveying :x one-half intere.;t ii: color of title o~ l ly  as to 
the one-half interest. Dormnn 7.. Goodntart, 406. 

A P P E A L  A S D  ERROR. 
I. Nature and Grounds of Appellate auris- 

diction of Sul~reme Court 
2. J u d g m e n t s  A p p e a l a b l e :  P r e m a t u r e  

ApDeals  
11. Presentation and Presermtion in Lower 

Court of Grounds of Review 
6a  T i m e  of  T a k i n g  O b j e c t i o n s  a n d  Ex -  

cep t ions  
6 b .  F o r m  a n d  Suff iciency o f  E s c e p t l o n s  

in G e n e r a l  
6e. O b j e c t i o n s  a n d  E x c e p t i o n s  t o  E v l -  

d t n c e  
61. O b j e c t i o n s  a n d  E x c e p t i o n s  t o  C h a r g e  
9 .  A p p e a l  E n t r i e s  

\'I. The Record Proper 
2 1 .  M a t t e r s  n o t  A p p e a r i n p  of R e c o r d  
2.'. ~ o n c l u s i v e n e s s  i n d  ~ ~ f f e c t  o f  R e c o r d  

YII. A s ~ i ~ n m e n t a  of Error 
23c. ~ o k m  a n d  ~ e q u i s i t i s  of A s s i g n m e n t s  

of E r r o r  to C h a r g e  
XI. Keview 

37. M a t t e r s  R e v i e ~ c a h l e  
b. D i s c r e t i o n a r y  AIat ters  
C. I n j u n c t i v e  P r o c e e d i n g s  

(I. T-erdict of J i l r y  
r.  F i n d i n g s  of F a c t  

38. I ' r t sumpt ions  a n d  B u r d e n  of  Showing 
E r r o r  

39 .  1're.ludicial a n d  H a r m l e s s  E r r o r  
h. E r r o r  C u r e d  by Verd ic t  o r  H a r m -  

l?ss  because  A p p e l l a n t  is n o t  E n -  
t i t l e d  t o  Helief  on An?  Aspec t  

,I. H a r m l e s s  a n d  ~ ' r e j u d l r l a i  E r r o r  
i n  Admiss ion  o r  E x c l u s ~ u n  o f  E v i -  
d e n c e  

t,. H a r m l e s s  a n 3  P r e j u d i c i a l  E r r o r  
i n  I n s t r u c t i o h s  

h. H a r m l e s s  a n d  P r r j u d i c i a i  E r r o r  
in Se lec t ion  c~f  J u r y  

40 .  Keview of P a r t i c u l a r  Excep t ions ,  O r -  
d e r s  a n d  J u d r m e n t s  

a .  R e \ i a \ v  of  J u d g l n e n t s  o n  F i n d ~ n g s  
r l t  F a c t  o r  V ~ r t l i c t  

e .  Rev iew o f  J u d g m e n t s  o n  Mot ions  
i n  x o n s u ~ t  

f .  K e l i r r ! .  of J u l z m e n t s  o n  D e m u r -  
r e r s  

g .  R t v i e , ~  of ( ' o n s t i t u t i o n a l  Ques -  
t i o n s  
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APPEAL ASD EHRON-C'oir t ii! itcd. 

41  Oues t lons  S c r e e s a r r  to  De te rmlna t lon  4 S  P.eman11 
0-f A p y r a l  19 .  Force  a n d  Ef f rc t  of Decision of S u -  

4:. K e h e a r i n ~ s  n w m r  1.0urt . -  ~ SKI. i)eti&niixtion and Disl~osition of 30. J u  r i s d I c - t  i  0  n a n d  Proceed ings  in 
A~l~lenl I , o \ \ i r  ( ' ou r t  sifter R e m a n i l  o r  Sex\. 

4 7 3 .  .\lotions in S u p r e m e  Cour t  fo r  S e n  Tr ia l  
T r i a l  fo r  S e w l y  Discovered Evidence  

§ 2. Judgments  Appealable: P r e n ~ a t u r e  Appeals. 
When the Supreme Court has granted ;I motion for a new trial for ne\rly 

discovered evidence in :I ctluse origin:tlly heard by a referee, a11 ;tpl)c:~l from 
judgment of the Superior Court annnlling the former judgment mltl restoring 
the cause to the docltet for trial, is premature :111tl will be ili~missed. Fi'O~~li-  
Zin C. School, 263. 

The refusal of tlie trial judge to require n proserution bond in ttn nction to 
abate a pr~blic naisance is not appealnblr. C. S., 493. Corpe?ltw r .  Roglts .  
432. 

3 6a. Time of Taking Objections and  Exceptions. 
An esception, entered after trial and verdict, to the refusal of the court to 

submit the issue tendered will not be considered when no esception was take11 
a t  the time and no exception taken to the iswe submitted. C a q m l t c ~  1'. 

Boyles, 432. 

$j 6b. Form and Sufficiency of Exceptions in General. 
When there is no exception to the court's finding that tlie parties consentetl 

to a consolidation of the actions for trial, an exception to the order of the 
court consolidating the actions will not be sustained. Cole L,. B r u n i ~ t ,  672. 

§ 6 e .  Objections and Exceptions to  Evidence. 
A11 objection to a question asked a witness cannot be surtained when no 

exception to the answer of the witness is taken and iio motion to strike out 
the answer is made. Carpentrr c. Boljlc's, 432. 

Appellant excepted to a preceding question but did not escept to the question 
eliciting the testimony complained of, or to the testimony. Hcld: The compe- 
tency of the testimony is not presented for decision, since only exceptive 
assignments of error will be considered. Rule of Practice in the Supreme 
Court, So. 19 ( 3 ) .  Mfg.  Co. s. Miitual Exchange. G.58. 

§ 6f. Objections and Exceptions t o  Charge. ( I n  criminal cases see Crim- 
inal Law p 53g.) 

Objections to the statement of the contentions of a party must be made in 
npt time in order for assignments of error based thereoil to he availing on 
appeal. Rooks v .  Bruce, 58. 

When there is no exception to the charge, it  will be presumed that the grill- 
ciples of law applicable to the different viewr of the evidence were cwrectly 
and fairly presented. Perry v .  Davis, 526. 

5 9. Appeal Entries. 
In  this action in ejectment plaintiff claimed under deed from the purchaser 

a t  a sale under decree of foreclosure of a deed of trust on the 1;lnds. Defend- 
ant  denied the validity of the confirmation of the sale. The court during the 
progress of the trial entered an order of coufirmation of the sale. Held: 
Even though the order of confirmation was entered during the progress of the 
trial in ejectment, it was in fact entered in the foreclosure action. and the 
question of the validity of the order of confirmation may be presented only hy 
appeal in that action, and may not be considered 011 appeal from tlie jl~tlgrnent 
in the nction in ejectment. Bank C. Stone,  505. 



APPE~II, .isn I ~ : I ~ R O ~ { - - ( ~ O I I ~ ~ I I ! I ( ~ ~ ~ .  

a 21. 1\1att~l'~i Sot  A p p ~ ~ ~ l ' i l l g  of Record. 
Wllr~rcl the  c.11nrgc. of thc  c o w t  i s   rot in t hc  rrc~ortl. it will Ilr prehnnletl t h a t  

t110 clnt'stio~is of f:tct \v(,rtx prolwrly ssn1)mittc~tl to the jlirj-. Silrc2r I.. Sliit111/01'('. 
231. 

W l ~ c l ~  record docs not :~ f i rma t i r c~ ly  show tll:rt cwnrt tIecitl(v1 tlisc.retion;~ry 
n~;r t tor  ; IS  rn:lltc'r of 1:1w or f rom want  of Ilower, i t  will Iw ~ r c w m ~ r c l  t l r ;~ t  
111;trtrr \\-:IS properly tltv3itletl ill c s r r r i s c~  of tliscrc>tion:rry powrr. lio!/sc'tl I*. 
fifYl )~llll~lN. 240. 

1 ' 1 1 ( ~  r c c o ~ d  imports vrri ty.  ; ~ n t l  w1rc11 the  rtwjrtl tlors not clisclosc~ :rn ngrety- 
incnt of the  pa r t iw  that  :In ortlt'r nlipllt be cntcrrtl ontsitlc 111~ coiluty :\ud 
(listrict, ;1pp(>11;111t's t ~ ) ~ ~ t ( ~ ~ ~ t i o n  thnt I I I I  s1ic11 a g r t v ~ n l ~ n t  wns ni:r(le. 1111rst p~, ( ,v ;~i l .  
J ( , f f ~ ~ , ! / s  1.. Jrffwjje. 531. 

a 2Z. Conrlusiveness and Effcrt of Record. 
Tllv rocortl in11)orts rcr i ty .  Jrffrc'!/x 1.. J t . f f ~ ~ ] / s .  531. 

3 .  Fo1m1 a n d  Requisites of Assigmi~cnts of Error to Clinrg~.  
An :~ssignnlcwt of er ror  fo r  t ha t  the  ch;lrgc7 f:lilctl to st;rte ill :I plnin ant1 

co r rwt  rn:lllncar t hc  evitlr11c.c' ant1 to e s l ~ l a i n  the  1:in- ::risi~rg t11crro11 :IS 1 ~ -  

qnirvtl 11g ('. S.. (i54. wi t l~on t  ~ ~ o i n t i ~ l g  o11t i ts  tleficicnc.i:s, is  too ge~lernl .  
Rooh.s T. IZrttco, ;?S. 

S 37b. Review of Discretionary Matters. 
Thv c1cni:rl of n motion to  amend. lwing n ma t t e r  nithil :  thc  solint1 discrr-  

tion of tl~t. tri:rl collrt. is not rcvic~w:~l~le  o ~ i  appcnl except. in c.:1se of 1n:rnifest 
n111ise of cliscrction. Hoqscd v. I ' ( ~ n ~ ~ l ~ ? t o ~ i .  240. 

I t  r i l l  Iw 1)rc~sumetl on apl)cal tlxrt t he  c.onrt's rnling npon a n la t t r r  r ~ s t i n g  
in his tlisc,retion w:rs properly h:rsctl 11po11 his tlisc.rrtion;rrr po\vcr W I I P ~  t l l ~  
rwortl  docs not nRrn i :~ t i r r l y  show t l ~ t  :r~ilr l l : tnt 's  111otio11 wns tlcwietl ns :I 
m n t t r ~  of 1:~w or f rom wan t  of power. Ibid.  

Ohjectioll on the  ground t1r:rt t he  rertlict awarded csc~csr i rc  c1nm;lgrs rests 
in the  sonntl tliscretion of t he  tr inl  collrt, :lntl n rertlict will not Ije rlistnr1,etl 
on appcal ill t h e  nl~sence of nl)llst of discretion o r  some e r ro r  of Inn- o r  Icgnl 
inferrncc in colnlcction thclrewith. .To1111sto)1 1.. .TOII)ISIOH, 255. 

Whilt. :I motion for  n new trinl fo r  ~le\vlg tliscovcrc~tl evitlenct i s  ntldrersecl 
to the di .stvtion of the  tr inl  comt .  when the  :rffidn~its snlqmrting the rnotion 
:Ire i~~snfficieirt t o  inrolw tllc t1iscrction:lry power of t he  c o ~ ~ r t ,  i t s  r11li11g 
thereon is  r rv ic~v:~l ) l r .  and the  granting of tlrc motion will IN, 11~111 for  error.  
I11tlloc.k I . .  Tl'illiirl~~s. 320. 

.in ortlcr of the  tr ial  court  pcmnitt i~ig plnintiff to file cc1nll11:iint :rftc'r tlir 
t i m  li~nitotl. ('. S.. 536, c b ~ ~ t c r r t l  in t he  cwnrt's discretion, i:: ordinarily ilot 
r cv i ena l~ l t~ .  O 'Br io~t t  ?.. 13c~vc'tt. 400. 

Ortl in;~rilg.  a n  ortlcr m n l r i ~ ~ p  ntltlitionnl pi1rtic.s is  not prcjntlic.in1. ;~n t l  tllerp- 
fori. snrh  ordcrs : ~ r c  ns l~nl ly  tliscrotion:lry and 11ot rcricw;tl~lr .  I O I ~ J ~ I I !  1.. 
T I ~ I . I I ~ I ~ ( ,  Co.. 425. 

Co11rt's finding t l ~ t  \ v i t n ~ s s  hat1 srtfficicwt inrntnlity to tc3stify i s  not rcvic~\v- 
al)lo. Cnrpc.~!tcr r .  Bo.~llcs, 432. 

A motion to s ~ t  nsitle n vcrdict :rs Ilcillp. agiiinst tlic we ig l~ t  of tlrc cvit1rnc.e 
is  :rtldrcssetl to the  t l i ~ c r ~ t i o n  of t he  tr inl  rour t  and  i s  110- rc~ric~\v:rl~lt~. :1r1(1 
a n  e swl~ t io i l  O I I  the groiiud tha t  the  r r f i ~ m l  nf t h c  motio~r lr:~.: rxrror :rs :I 

matter  of law is iu~t rnnhlc .  Etvr~rs 1.. 1118. Po.. 539. 
A motion fo r  co~l t i i lunl~ce  is  ntltlrc~ssetl t o  tllc sonntl ( l i s c r~ t ion  of t l i ~  tr inl  

vonrt, and  t h r  tlcninl of t 1 1 ~  motion is  not revie\~-al)le in t he  :rlwc~lc.e of ;ll~nsc, 
of discretion. ( ' 0 7 ~  v. B r ~ u ? ~ . t ,  672. 
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APPEAL AND E1IROII--C'o11tiiiirr'd. 
§ 3Tc. Matters Reviewable in Injunctive Proceedings. 

Althongh the Supreme Conrt can review tlie evidence un n1)yeal in injunctive 
l~ruceetliugs, \vliere there are no exceptions to the fintli~~gs of fact 1))- the lowt'r 
court. a i ~ d  tlie recorcl sho\vs that the st;~temelit of case ou ;~]IDP:I~ :IS st'rvrd by 
appt~llees stated tliat it did "not cont:~in all tlirl cvitlmce reli~ting to the fintl- 
ings of fact to which there are no esceptio~ls' ' the fil~(lings of f:lct \vill he he111 
concl~isive. Art. IT7, sec. 13. l17illircmsott c. Hi!lh I'oi~rt, 06. 
5 3Sd. Conclusiveness of Verdict of Jury. 

Tile reriiict of the jury on conflicting evic1enc.e is conclusive in the :rbsnic0c~ 
of prejudicial error upon the trial. Roolis G. Urrrcc', .jS ; Om'i i s  1.. Hil l ,  202. 

9 37e. Conclusiveness of Findings of Fact. 
Tlie findings of fact of the trial conrt in affirming the report of the rtsfrree 

are conclusire on appeal when snp~)ortrtl  by eritlence. 1T-nkr F o w x t  1. .  O~tlIc'!/,  
494. 

Tlie c o ~ ~ r t ' s  fillding that petitionrr's contilined refnsnl to l)ily alimony was 
\I-illful snrgorts the court's jndgnin~t  refusing to gr;lnt the 1)etition for relr:lse 
for fin:lncial inability to pny, aiid the filidi~ig is conclusive on :~l)l)enl wllr~l  
supported by evidence. 1111~1 c. L)!/ct'.  634. 

g 38. Presumptions and Burden of Showing Error. 
The i)iirden is on nppt~llant to show error. .If(~~.rcIl o. Briducs.  123. 
The burden is on np~wlla~i t  to slio\v prejndicial error. a s  the 1)rrsnrnlition is 

g i s t  l n  Jlut l iso~i  Corliit!~ c. ( 'utholic  Soc,ic't!/. 204. 
It will be pres~uned that court passed nl)on matter restiug in cliscretion in 

esercise of discretiol~ when record docs ]lot :~ffirnl:itively shmv that nx~t te r  
\\-as decided as n1attt.r of law or from n-aut of power. Hoysc'd t.. I'c'rr~~l~ircr~r. 
241. 

When the judgment of tlie lo\rer court is affirmetl on appeal bec:~use the 
Suprenie Court is erenly divitletl in opinion, the jutlgmerlt of tlie lower court 
becomes the law of the case and i s  iletc\rminntire of the rights of the, parties 
npon a second action instituted by the same pli~intiff on tlie stlnie c o ~ ~ t r a c t  
:~g:~ilist the successor of the clefenclant corn1)any. Sccf!l L'. 1118. Co., 660. 

TVlie~i the S~iprcnw Conrt is evenly divided in opinion, one Justice not sit- 
ting, the jiidgnicnt of the Superior C'onrt  ill be affirmed without becon~i~lg 
:t l)receclent. Colliirs u. Vfg .  Co.. 800: . I l ' t~ l lu  r.  Ills. r'o., 801; Mills I.. .lo~rc,.s, 
802 : E'rcid!~ r .  IJo1ccr Corli., 803. 
§ 30b. Error Cured by Verdict or Harn~less Because Appellant Is So t  

Entitled to Relief on Any Aspect. 
Escty?tions to rnlings upon tlie evidence rel;~ting to il :~nu~grs become inim:~- 

terial when the ;uis\wr to the first issue estal)lishrs that pl;~intiff n-ns ~ i o t  
i~ij~irt ' t l  1);\. wrougf111 act of tlefel~d;int. IZoo1;s z'. B ~ ~ l i t ~ .  58. 

The failurc of the jury to answer the issue of indebtedness does not t'ntitle 
plaintiff to ;I new trial when tlie evidence is sufficient to justify a n  instruction 
t1i:tt the issue be alisn-ercd "Sotlii~~g." the verdict. though incornplete. not 
1)t~iiig prejuclicial in such ilistilnce. Jlr..li.tlr I I I  u. Il!i1~7. 3". 

.hi twontwus instrnction on one i s s w  cannot be cured 1)s the nllsners to 
otlirr issues submittetl when the iss l~e to wliic.11 the error rclnted is the OIIC 

detcrmi~iative of the rights of the pnr tk% Il7lritcr1;c'r r .  111s. f'o.. 376. 

5 39d. Harndess and Prejudicial l h ~ o r  in Admission or Exclusion of 
Evidence. 

Tlie court's r ~ ~ l i i ~ g s  npun the el-itlr~lce cannot be held 1)rejndicial npoii a p  
pellant's escel)tiolis whe11 rnlings in accord with apyelluit's co~~ttwtions coultl 
not chxuge the result of the trial. IZccilt~ Co. c. Dcnzefrelia, 52'. 
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AiPI'I.:XI. AS11 EI<ROK-Cotttitlrrcd. 
Esclnsion of e ~ i d r n r e  hcld not prej~ldici:~l  in r i ew  of other like r r i d e ~ i c r  

introduced upoil the  trial. Attdersort .u. d n ~ ~ r s e n t e v t  Co., 130. 
The ;ldnlission of testilnolly ca l~no t  be lleltl prejndicinl ivhcn i t  :Ipr)r:lrs tha t  

thc  :~ t l rcrsc  par ty ,  in 11is trst imony n t  :r former t r ia l  i~itrotlncrtl ill erit1nic.o. 
:~c\n~ittet l  i n  s i i l ~ s t n ~ i c ~ ~  the  f:rc+s testified to  by the  witness. -4llci! r.  .Illcii, 164. 

E r ro r  in tlie :~tlnlissioii of erideucc niay be re~idcred 11iiiynlpss by the  ilclmis- 
sioi1 of a n  o r r r n - l l e l n ~ i ~ ~ g  mass  of other competent c ~ i d e i l c e  telldill:: to I I ~ O V P  

tlic snnic fxct. f'trrpoifc,i. L-. X O ~ I C S ,  432. 
n'hts1i tlle t r ia l  jntlgo instriicts the  jury tha t  certain c~\-idenre introtllicril is  

\ ~ . i t h d r : ~ \ ~ n ,  :1nt1 t h a t  they slioi~lil 11ot ~o l l s ide r  i t  iu tlicir t1elihcr;~tions. tilt. 
;rcImission of snc-lr c ' ~ i t l < ~ ~ i c e  will not he licld fo r  error.  Jfiriidcit 1. .  111s. Po., 
504. 

At1 r sce l~ t ion  to the  i~tlmissioli of certain evidtmce \rill nc~ t  Ije sustained \vlieil 
t l ir  cvitlc~ice is  r t ~ n t l ~ r c t l  me:rnil~gless :ind i t s  ndii~issioti lin r m l t w  I)?. the  witll- 
tlrnwal of other evitleiice i i l ~ o ~ ~  wl~icli  i t  was  l~ re t l iw tc~d  :111d \vl~i(.li alone gave 
i t  r n e a ~ ~ i n g .  Xritrdoi r. Iits. Co., 50-1. 
5 Y9e. Harnlless and Pr~judicial Error in Instructions. 

Tliv inntlvcrtcnt use of the, \vortl "iio" ins twt l  of "grs" rvill not he lirld fo r  
r t w w i l ~ l e  r r r o r  n-11c.n the  r r r o r  (lops not nlisleatl t l ~ r  j~ i r ) .  or prrjntlice tllc. 
r ights of t he  parties. 1 I I ~ ~ r t ~ ~ l I  2.. Bridges. 123. 

Er ro r  i n  ch:lrgv o ~ i  measure of ilaninges hcld not ci ir td 1)y later correc.t 
ilistrncTion fo l lonc~ l  11y allother erroneous c1i:trge. Bltrinc 1.. I,uT(,, 329. 

i ~ l s t r n e t i o ~ ~  will I)(. c o ~ ~ s t r l ~ t ~ l  ns 21 whole. :r~rtl lmrtious of the  c l~: i rgr ,  evrn 
if sliglitly ol~jrc.tioi~:rl~l(. wlirn st:nltlin:: nlone. will not enti t le :rpl)txlli1lit to :I 

n c ~ v  t r ia l  if t l ~ o  c l ~ : ~ r g e  ;IS :I whole is  not prejudicoi;~l. .Lrc~>))tottc~ ( 'or/) .  t'. 
Etl tr~rrds.  736. 

§ 39h. Prejudicial and Harnllcss Error in Selection of Jury. 
Tlir  fac t  t h a t  the  panel \\-as uot d rawn  by :r legal ageucy does not  rn t i t l t~  

apl~el l i~ l i t s  to  a new trial  ill tlic ;ll)seucr of :L s h o w i ~ ~ g  of (1rejnt1ic.r. R u ' d  r .  
.If ndisoil Corrtt fy, 1-15. 

4Oa. Revicw of dudgmtwts on Findings of Fact or V~rdict .  
JVhrre the. Snlwrior Conrt strilitls out n finding of :I r e f ~ r e e  ;lnd nlalics 2111 

aclditio~ml finding in l i ~ n  thereof. which additional finding -:s not supported by 
any competent e~it lenct ' ,  t l~ t , r e  is  no  proper 11nsis for  t he  jntlgmnit, nntl the  
~ : I I I ~ O  rnnst lw r rn~nnel td  for  ;I llroprr determinntion of tlw pertiiient excel)- 
tions to the  rc,ferce's report. Tltrcczdgill 2'. Fozrst. 226. 

An assignment of e r ro r  to t h e  signing of this j~ i t lgmrnt  e;tlmot be si~stninetl 
w11e11 the  jadgment i s  sllpported 1)s- tlie rertlict. E ~ I I I I S  L-. 1it.s. ('o., 539. 

I t  will bo prcsn~nctl  on appeal. nothing else nppeariiig, t ha t  t he  court found 
facts siil)~~ortin:: i t s  ji~tlgmcnt. Jotrex u. Tl-nrroir, 730. 

a 40e. Rcview of ,Judgrncnts on Motions to Sonsuit. 
Y ~ N I I  ; ~ p p r a l  frorn the ov r r r i~ l ing  of 11  notion to rlons~lit, the  evitlericc m i ~ s t  

Iw r r \ i r \ r ed  to  ;~sc .c>r t ;~ i~i  \yliet l~er there i s  :111y conipett'nt evidency to snp1)ort 
~)l;rinliff's cuuscB of :lrtioir, c.oi~sitlerilig t he  c.rit1enc.c ill tlie light most f;lvor:~l~lcs 
to l~laintiff .  I'(,I.~,II z', Dtrris, 526. 

5 4Of. Review of Judgn~twts on Demurrers. 
Vpoii :lppe:~l froln jutlglne~lt s i~s ta in ing a tlemurrer, tlie S ~ i ~ r e n ~ r  C o l ~ r t  will 

es:lnline t he  n1leg;ltions of tlrc c o r n p l ; ~ i ~ ~ t  to :rsccrtain if t h ry  a r e  snfficient. 
lmtlcr the  rule of l ibrral  co~is t r~ic t ion .  to s tn t r  ;I e:tnse of ;1cation. Griqg8 1.. 
Griyqs. 624. 

Upon appeal f rom jntlgnic>nt sustaining a clemurrer, the  Supreme ('oilrt i s  
rtyniretl to tlecitle solcly wllc~tlit~r the  con~pla in t  is  siifficie~lt to  allege n caliscs 
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APPEAL A S U  EltHOIi-Coli ti11 rtr.tl. 
of action on any aspect, and  i t  will not consider t he  merits  of the  controversy. 
Gtrond c. I'ransportatiort Co., 642. 
§ 40g. Review of Constitutional Questions. 

IYlnen all appeal may he decided on either one of two gromnds, one involving 
a constitutional question and the  other a questio~n of less moment. the  constitn- 
tional question will be pretermitted.  Reed c. Jfodisori Corrltt!~. 145. 
8 41. Questions Seces sar~  to Determination of Appeal. 

Where i t  i s  de termi l~ed on ap1)eal t h a t  plaintiff taspilyer i s  entitled to all 
i n j u n c t i o ~ ~  restraining the  issuance of bontls fo r  the  co~nstruction of ;HI electric 
power plant by defendant city, t he  right of a n  i n t e r r e n i ~ ~ g  power company to 
the  same relief on i t s  contention tha t  i t s  vnlu:~l)le f r iu~chise  rights wonltl l)c 
destroyed, need not be considered. lrillianfson c. High Poilft ,  96. 

When a new t r ia l  is  nn.nrdet1 on one exception, other t.xceptive assignnncnts 
of e r ro r  need not be considered. T'ombcr.liu v. Htrclrtel, '220: I'cctlcc~ 1. .  P~~i t c l r -  
a r d ,  S 5 2 ;  ILoriw7li z'. l'r'fcst Co., 620. 
8 43. Rehearings. 

Plaintiff, with lrnowledge of the  facts,  asserted a lien ;is a subcontractor 
under C. S., 2437. T ~ o n  ascertaining t h a t  the  a n ~ o u ~ i t  due  the  c o ~ ~ t m c t o r  n-:is 
insufficient to  pay i ts  claim in full. plaintiff asserted a lien a s  a material  fn r -  
nisher under C. S., 2433, and in i t s  action founded upon C. S.. 2433. judgnient 
of nonsuit was entered because of plaintiff's original election to proceed ~ m d e r  
C. S.. 2437. The judgment a s  of nonsuit was  affirmed on aplwal. Hcld: 
Plaintiff's petition t o  rehear and  for  a modification of the  judgment to take  
advantage  of t he  provisions of C. S., 2437, i s  precluded by i t s  second elcction 
to  maintain the action under the  provisions of C.  S., 2433. Luntbcr ('0. r.  
Perry,  533. 
8 47a. Motions in Supreme Court for Sew Trial for Il'ewly niscovered 

Evidence. 
d new trial  f o r  newly discovered evidence will not be allowed in the  

Supreme Court  when the evidence relied on is  immaterial  in determining the  
ult imate rights of the parties. Ozcofs 2.. IZill, 20%. 
8 48. Remand. (Of proceedings fo r  compensation see Master a n d  Serv- 

a n t  1 5 5 g . )  
C a m e  remnnded fo r  findings nec'essi~ry for  d e t e r n ~ i ~ l i l t i ~ n  of \vhetlner dis- 

obedience of court  order was  willfnl. T'atl{~/totb c. I7c~rcylru?~. 189. 
Upon this appeal t he  euuse was  remanded for want  of evidence s ~ q ~ p o r t i ~ ~ g  

the  court's finding in regnrd to groper parties to defendant's counter(~lnim, 
and i t  i s  also ordered tha t  ndditional evidence he taken on the question of 
tlarnages upon the  co~unterclaim in view of pl:lintiffls motion for  n new trio1 for  
newly discovered evidence on th is  question, and  the  fac t  t ha t  the  t r ia l  c o w t  
was  of the  opinion tha t  e r ror  was  committed in cnlculirting the  tlt~lnnges, 
which h e  attempted t o  correct a t  a subsequenr te rm over objection. S ' l~ t~ t r t l -  
gill v. Faus t ,  226. 
3 40. Force and Effect of Decisions of Supreme Court. 

When the  Supreme Court  g m n t s  a ne\v t r ia l  for  newly discovered evidence, 
the final judgment and  the  verdict or findings upon which i t  rests a r e  
ex rlecesuitate set  aside. Frat~klirf 1;. Scllool, 263. 
§ 50. Jurisdiction and Proceedings in Lower Court After Reniand or 

New Trial. 
When original order does not agree upon referee, t r ia l  court  need not re- 

refer to  same referee a f t e r  Supreme Court g ran t s  a new t r ia l  for  newly clis- 
covered evidence. Frnifklitr c. School, 263. 
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Q: 4. Manner and Method of Detention. 
Wl~erc  defentlnnt is i~iforinvcl immediately after his arrest t11:tt he is rhurjietl 

with the murder of a named person, and tlef(wl:mt mxltw no recinest to br 
:~llowed to commm~icxte with friends or co~~nst ' l ,  the :lrreht i111iI dc>te~~tion of 
defendant without permitting friends or c o m ~ s ~ l  to comll~lunicnte with him 
does uot constitlite :I violation of ch. 257, Public Ln\vs of 1937. S. r .  E , ~ U I I I .  16. 
$ 5. Right to Bail. 

\Vlien defent1:rnt is arrested 1)tbnding investigiltion 011 n (:ill)itill cl~itrg(,, tli(b 
officer mnliing the :~rrcbst is 11ot reqnirctl to lxrre bail fixed. C'li. 257, 1'nl)lic 
Laws of 1937. N. c. E . ~ I I I I ~ .  16. 

(170rcil~le trespass see E'orcible Trekpaas. I 

5 lb.  Right of Action of Injurrd Bys'tander. 
A ),li~stantl~r,  inj~wed in a11 aRray. m ; ~ y  inaiilt;~iii ail action ;rg;~ii~st tht' par- 

ticipants in the affray, ant1 his failnre to lellvc. the sc.elie, >I pul)lic p1uc.e. hvltl 
contributory iic'gligence. Nittoir r.  l 'x- iggs,  261. 

5 3. Sufficiency of Evidence in Civil Actions for Assault. 
Sonsnit I t  cbld correctly nllo\rtd ;rs to one tlefendnnt upon ~)l:rintiff'S testinloiiy 

that thc tl thf(3i~d:~i~t did not cllrsc,. ;11)11se, or frighten plttiiitift'. but nwrely took 
hold of liis cotlefendi~iit. Hool is  c. I , ' ~ I I ( Y ~ .  SS. 

9. Presumptions and Burden of Proof in Criminal Prosecutions. 
Prtwumption from use of deadly \walmi does not ;rpl~ly to :iss;lult cases, 

but o11ly to  ])rc)secntioi~s for homicide. S. c. ('nrwr. 1.30. 
3 12. Instructions in Criminal Prosecution\. 

I'zril~~re to submit clnrstion of guilt o f  lew tlt,grees of :lisn111t lit ltl error 
6'. L'. I ~ u ~ ~ c t t ,  133. 

AYSIGSlIESTS. 

3 A. Rights and Liabilities of Acceptor. 
E:\itleuce 71c.ld not to 41ow ;IS m ; ~ t t e r  of law t11:lt nhsig~~or \rat owlirr of 

flu~tls p:iid to third person by xcceptor. Hnrrli 1'. Onlrnytric. .ill. 
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of a showing of prejndicial e r ror  on the  tr ial .  .Ifndinou C o ? ~ ~ t ! l  0. Catholic 
Bociet{j. 204. 

5 12. Disba rmen t  P rocedure  a n d  Proceedings.  
Courts have inhe re~ i t  power to disbar attorneys fomld to  he unfit iin(1 1111- 

worthy to practice law. P. r. S p i r e ~ .  43. 

5 14. Judgmen t  a n d  Orde r s  i n  D i sba rmen t  Proceedings .  
Court has  inherent power to  order copy of tli\l~;irnirnt ort lrr  to  l r ~  cc~rtifird 

to  Sta te  gr;lnting l i c ~ n u e  by comity. S. 1 ) .  Spirc,!l. 45. 
,111 order d is l~arr ing  a n  attorney npon lliv convicntion of u felony is  not atltli- 

tional p n n i ~ l ~ m e n t .  but iu entered uu n protectio~i to the  public. Ihr t l .  

AUTOJIOBILES. 

11. Sale. Title, and Warranties t l .  ( ' o n c u r r i n g  and I n t e r v e n i n g  S e g -  
7 .  \Tarranties and Liabil i t ies of Dealer i i gence  

111. Operation and Law of the Road g. Suff ic iency of Evidence  a n d  Son- 
6 .  S u ~ l d e n  Emergency s u i t  

1 2 .  Speed h Ins t ruc t ions  
a .  Speed in Genera l  I\'. Guest8 and I ' a s s m ~ r h  
P. Through Streets and Boulevards 2 1 .  I'arties l,iablia f o r  I n j u r i e s  to  Gues t  

1 4 .  l'arkings a n d  I'arking Lights V. Liability of Owner for 1)river's Segli- 
16 .  C o n ~ l i t i o n  o f ,  a n d  Defec t s  i n  Vehicles n r n w  
I S .  Ac t ions  t o  I l r cover  for S e g l i g e n t  2 1 .  Agents and Employers  

Operatil~n b. P(,cope of Employment xnrl F u r -  
a. N c p l ~ p e n c e  a n d  Proximate ('nuse t h e r a n c e  o f  l l : ~ s t e r ' s  I3us1nt'ss 
r.  C o n t r i b u t o r y  S e p l i g t n c e  VII. ('riminal Krhl)onsibilits of I)ri\rr 

?!I ,  Ilrunktn D r i v i n g  

§ 7. W a r r a n t i e s  a n d  Liab'ilities of Dealer .  
Complaint Iirld to  s ta te  canse of action in favor  of g w s t  in c a r  against  

dealer for  alleged defective l~raltes.  Jolrc2s 2'. C'lrci~rOl('t Co.. 775. 

5 8. Sudden  Emergency.  
Held: Whether  tlie driver of the  truck was  confronted with a sudden emer- 

gency and  the  nccident wns  unavoitlnble, o r  whether tlie driver of the truck 
was  negligent in driving a t  1111 excessive speed and in fniling to npply h is  
brakes, and  whether either o r  both of these acts or omissions. if established, 
was  a prosinlate cause of tlie injury.  is  fo r  the  determination of t he  jury upon 
proper instrnctions. TVoods r. Fwcnaa>l, 314. 
5 12a. Speed i n  General .  

Speed in excess of statutory restriction is  primcr f<tcic n i i l n w f ~ ~ l  h ~ ~ t  does 
not constitute negligence per W. Lothaw c. D o t t l i ~ ~ q  fro., 158:  Woods c. F r w -  
man, 314. 
5 1%. Through  S t r ee t s  a n d  Boulevards.  

Failure to stop before entering through street  intersectiou i s  not negligence 
p o .  sc. iS'cbastic~)i c. X o t o ~ ~  Lines, 770. 

\Vliile a motorist traveling along :I through street  niny assnme t1i:lt other 
motorists will stop hefore entering the  intersection from a side street. he 
remains under dnty to conform to the rule of the  reasonably prntlent man. 
Ibid. 

8 14. P a r k i n g  a n d  P a r k i n g  Lights.  
Even conceding t h a t  eridence tlisclosed negligent-? on p a r t  of tlefcntlant in 

parking ca r  too near  street  intersection, 7ic31d, the  evidence disclosed contrilrn- 
tory negligence on pa r t  of plaintiff in hit t ing ca r  while sledding on the street .  
Grinzslr!l c. Scott. 110. 

3 15. Condi t ion  of,  a n d  Defects i n  Vehicles. 
Evidence Iwld not to  shorn t h a t  condition of truck or fac t  t h a t  i t  w;is over- 

loaded proximately cauwd  injury.  Oiceiis r. Hill. 201. 
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hUT0JIOH11~ES-Cotrtit1 reed. 

§ 231. P a r t i e s  Liable  f o r  I n j u r i e s  t o  Guest .  
Where the  el-idcnce tliscloses t ha t  tlrc in ter re l l i~ lg  ~legligence of the  clriver 

of the  c;lr in IT-hich plaintiff's intestnte was  ritling a s  a guest  wns the  sole 
proximate cause of the nc.ciclelit, plilintiff's nction t~gilinst p r r so~ i s  rrspolisil~l(' 
f o r  the  negligent parliing of t he  other c a r  involved ill t he  collision is  properly 
nonsuited. Po~z'('rs ~ 3 .  St~ 'mDerg ,  41. 

J > e f e ~ ~ d i ~ l i t  rai lroad coml~:lny's motion to  i~olisnit  011 grolintl t ha t  evidellce 
showed tha t  nrgligence of driver of ca r  ill \vhicll pl:~intiff was  ri t l i l~g a s  gut'st 
~ v n s  guilty of iit~gligence constituting sole l>rosim:lte cause of : ~ c c i d w t  lr(,ld 
properly overruled. Q ~ i i ~ l i ~  1.. R. R., 4s. 

24b.  Scope of Employmen t  a n d  F 'ur thr rance  of Master 's  Businrss .  
Evitlence llcld sufficient fo r  jury on question of wliether driver \\-as ncTiug 

within scolle of employment. Barrolc r., KctjI, 373. 
Evidence tending only to show tha t  the  driver of the  truck involvetl ill the 

accitlent was  employed by ilefrndnnt n11d tha t  nt the  t ime Hie t n ~ c l i  was  
loaded wit11 mcrcllanclise belonging to dt>fcwd;l~~t fails  to millre out ;I case 
;ig:iinst ilefentln~lt under the  doctrine of w s p o 1 r t 7 ~ t  srcperiot'. Y'rib?)l(' 1.. Switr- 
so/!, 520. 

§ 29. D r u n k e n  Driving. 
I n  a prosecution for  clruliltcn driving. C. S.. 4506. ail instructioil t ha t  t lrfr~it l-  

an t  was  under the  intlueilce of ii1tosic:ltiilg liquor if he had t lr~mlr r110ug11 to  
mnkc him ncot o r  think differently t1i:ni he  non ld  h a r e  acted or thought if 11c 
liatl not drunk any. rtgi~r(1less of the  amoiint lie tlranli, is 11c'ltl without error.  
N, c. Harr is ,  64% 

BASKS A S D  BASKISG.  

§ 7s .  Checking Deposits. 
When a general deposit i s  made in :I h;lnlt. title to  t h r  monry 1):lssrs f rom 

the  de1)ositor to the  lmlli, formitlg a gener ;~l  filntl f o r  tlw l ) ayn~eu t  of deposi- 
tors, aiid the  depositor o\vlis ;I credit nccolult \\-it11 th r  11n111t ~ m d e r  tlitx r r l : ~ t i o ~ ~  
of debtor and  creditor. Bunk c .  Wcciz'cr. 767. 

3 9. Loans  a n d  Discounts. 
The  statutory right of coul~tfwlaiin and  set-off does not authorize n lmnk to  

:tpply a tlrposit to  a debt due  tlie 1)alik by the  depositor. G to l l i~~g  1'. Trrrst C'o., 
324. 

Hcld: I>efenilnnt bank made the atlvancements 011 the  ~lott ,s  wit11 full l m o ~ r l -  
edge of the  fncts, ilnd fnilrd to inform plnintiff wlien the  anrings t l e l x ~ i t s  were 
made t h a t  i t  intended to np11ly same to plaintiff's notes, and  defendant may ]lot 
assert  the  eqnitable right of set-off in plaintiff's action for  the  \rrongfnl c.011- 

version of his s:ivings account. Ib id .  

BILLS A S D  SOTES.  
21. Pleadings.  
IIcld: Concediug tha t  debt declared on referred to the  uotes alleged ill the  

first cause of actiou. ,qecuntl cnnse of action w:ls ilemurrable for  f :~ i lnre  of 
allegation tha t  notes were cxccntetl 1)~'  tleffwdnnts. Gt.iygs z'. Origfjs. (24.  

5 22. Defenses.  
Held: The  pleadings raise the  de f r i~ses  of 1)rencll of contract for  wl1ic.11 tlie 

11otes were  given mltl f n i l i~ re  of consitlertltion, in whole or in pnrt .  ;lilt1 111:lintift' 
is entitled to  h a w  both tlcfeilses submitted to the  jury, the  nrai1:lbility of t l ~ c  
defenses :rs against  the holder briiig cle~elldent 111>oi1 tlie jury's finding ;ls to  
~vhe the r  the defcnd:~nt i s  n holder ill due course. Sf(~1litlg z'. Y'rltst Co., 324. 
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L(I1,LS ASI)  SOTES-( 'o i l  tiit rcrd. 

3 24b. Judgment on the Plradings. 
I t  is  error fo r  the  conl't to rcl~itl(>r j ~ ~ ( l g ~ i i ( ~ ~ ~ t  in firvor of t 1 1 ~  l~o l ( I t~ r  11po11 

dt~fc~11(1:11it's :~dlniss io~i  of tlw e x c ~ c n t i ~ ) ~ ~  of t he  ~iott,s ; t ~ i ( l  ~ i o ~ ~ p r y n i v ~ ~ t  ~ I I V I ~  tlir 
[)l('il(li~igs r :~ i ro  t h e ,  t l( lf t ,~isc~ of 1)rr:rc.h of t h r  c.olitr:lct for  \vliic31i t hc  11ott.s \verc> 
give11 ;r~itl part ial  f:rill~rc of c .ous i t l (~r ;~t io l~  the  ;~v:lilirl)ility of t h c w ~  t l r f ( ~ ~ ~ s c %  
:IS : ~ g : ~ i ~ ~ s t  the, hol(I(,r 1)~i l ig  ( l c ~ l ~ c ~ ~ i ( l t ~ ~ ~ t  I I ~ I O I ~  tlir j11r.v'~ fi11(Ii11g 81s to \ v l~ r t l i (~ r  
he is  :I Iioltlcr ill due coursc. S t c l l i i ~ ! ~  1..  T t . ~ ( ~ s f  ('o,. 324. 

CARRIERS. 

5 1 5 .  Relationship of Carrier and Passcmger. 
C'nnflic.ti~ig evit1cnc.r itcld propc'rly su1)xiiittrtl to j1u.3. 11po11 qncstion of 

n-lietlitsr t1rct~;rsc~l ;1t timtX of ilijliry ~ ; r s  ;t p;rswnger. P c r i . ! ~  1. .  1)trri.v. 5 X .  

# 21b. Injurics to I'rrsons on Moving Car. 
So~is l l i t  11(,7d l)rolwr ill :i(Tioll agaillst rililroa(1 < ~ ) ~ i l p : ~ ~ i y  IIIIOII t ~ v i ( l t ~ ~ i w  slio~v- 

i11g t11:rt i~~trlst :r t t ,  was  :I t r ( , s ~ ) : ~ s s ( ~ r  1111011 :I tr:liii :111(1 fell t l ~ r r ( ~ f r o ~ ~ i  to llis 
dc~atli, w i t l i o ~ ~ t  evide~ice tha t  his fall  W:IS (,ti~~sc'(l l ) ~  : I I ~ J -  n-ro1igf111 :111(1 1vilIf111 
:let of thtk r;lilrond c~ )~ l ip : r~ iy  or i ts  e~riployrcs. 1 ? ( 7 / ~ 1 i ~ t l . ~  c. I?. I:., 212. 
5 Pld .  Contributory 5egligf~nc.r. 

I.:vide~icr 11c7d 11ot to c~st;~l)lisli c ~ ) n t r i l ) ~ ~ t o r y  I I C ~ ~ ~ ~ ~ , I I L ' C  :IS oiattt'r of 1;1\\- on 
p l r t  01' p:rsstlllgcbr s t r ~ i e k  o11 tho r:lilro:td ~ r t ~ ~ n i s c s  I)y frtsiglit c:Ir sct ill 111orio11 
i t l i ~ t  i ~ i  I i ~ i i  I f i g  s v i t e  1 ' o . i . ~  c. Uac i s ,  526. 
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CHATTEL JIORTGAGES AND COSDITIOSAL SALES COSTRACTS. 

1 0  Liability of Mortgagor for Removing or Disposing of Mortgaged 
Property. 

Warran t ,  a s  amended, and  evidence held sufficient to  support conviction fo r  
unlav-fully disposing of chattels purchased under conditional sales contract. 
C .  S., 4267. S. c. Hnr t ,  804. 

CLERKS O F  COURT. 

5 7. Jurisdiction as Judge of Juvenile Court. 
Juvenile courts have no jurisdiction to t ry  boys fifteen years of age charged 

nit11 a capital  felony, the  jurisdiction of the  Superior Court  over such prosecn- 
tions not ha r ing  been taliell away by the  jurenile court  act. S. v. Snzith, 299. 

COSSPIRACT. 

5 6. Sufficiency of Evidence of Criminal Conspiracy. 
Evidence lteld sufficient to be submitted to the  jury  a s  to each defendant on 

charges of conspiracy to rob and  larceny of a sum of money by trick. P. c. 
Fuer ,  426. 

COSSTITCTIOSAL LAW. 

111. Governmentnl Branches and Powers 
1. L e g ~ e l a t i r e  Polvers 
ti. Jud ic ia l  P o w e r s  

a .  D u t y  to Cons t rue  a n d  Dec la re  
I,n\v 

h. Po\ver a n d  Duty  to Dete rmine  
Cons t i tu t iona l i ty  of S t a t u t e s  

I\'. Police Power of the State 
7 .  Scope of S t a t e  Police P o w e r  in Gen-  

e ra l  
8.  Regula t ion  of T r a d e s  a n d  Professions 

1 0 .  J lo ra l s  a n d  Public TVeifare 
1.. I'ririleges and Immunities and Class 

Legislation 

1 2 .  Monopolies a  n d  Exclusi \ ,e  E m o l u -  
m e n t s  

1 4 .  R i g h t  t o  Secur i ty  in Person  a n d  
P r o p e r t y  

a.  Searches  a n d  Seizures 
\'I. Due Process of Law: Law of the Land 

16 .  ]That Cons t i tu tes  Due  Process 
VIII. Obligations of Contract 

2 2 .  Remedies  a n d  Procedure  for  Enforce-  
m e n t  of Cont rac tua l  Obligations 

XI.  Constitutional Guaranties to Persona 
Accused of Crime 

? G .  Secess l ty  of I n d i c t m e n t  or  P r e s e n t -  
m e n t  

3 4. Legislative Powers. ( P o w e r  t o  c r ea t e  munic ipal  corpora t ions  see 
Municipal Corpora t ions  $ 2 ;  contro l  over munic ipal  corpora t ions  
s ee  Municipal Corpora t ions  5 5.) 

Our  Sta te  Constitution does not a t tempt  to define the  field of gorernmental  
authority.  hut i s  a limitation of powers, within which limitations the  General 
Assembly. a s  representative of t h e  people, may act. and  a n  a t tempt  by the  
Legislature to  asqert those po\vers must be liberally construed. Wells c. 
Hoztsir~g Authority,  744. 

The  n~e thod  for  selecting membership of a housing author i ty  created under 
ch. -4.78, Public Lams of 1932, does not consti tute a n  ui~consti tntional delega- 
tion of authority.  Ibid.  

3 6a. Duty to Construe and Declare Law. 
The courts may  not change o r  a l te r  the  common law by judicial decision, 

the  po \wr  to  make o r  a l te r  t he  lam. within constitutional limits, being the  
province of the  Legislature alone. Wells z'. Ins.  Co.. 178. 

5 6b. Power and Duty to Determine Constitutionality of Statutes. 
The  courts will not declare a law unconstitutional unless clearly so. since 

the  presumption is  i n  favor of constitutionality. Calcutt z'. McGeacky. 1. 
The  courts will not declare a n  ac t  of t he  General Assembly unconstitutional 

where there i s  reasonable doubt. TITe1ls v. Housing Authority, 744. 
A s ta tu te  will not be declared unconstitutional unless i t  so clearly riolates 

a constitutional provision t h a t  no reasonable doubt can arise. S. c. Laww~rce ,  
674. 
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CONSTITUTIOSAL LAW-C'O?I timted. 
When a s ta tu te  i s  constitutional i n  p a r t  and nnconstitntional i n  par t ,  t he  

consti tution:~l provisiolis will be given effect when they a r e  separable from the  
iuiconstitntiona1 provisions. I'olc'cr Co. c. Cltr!~ Coutrf~l, 698. 
# 7. Scope of State Police Power in General. 

Tlie golice powcr is  n necessary a t t r ibntc  of the  sorerc~ignty of thc  S t a t e  
;urd emhraccs t h e  power to  rnalie r e g ~ ~ l n t i o n s  rclnting to the  1)ill)lic liraltli. 
safety, mor:~ls,  conifort, convenience and welfare and  tlir p w r e  ant1 good order 
uf tlit' c'omniui~ity, the  exercise of the  p o n c r  1)eing largely in the tliscretion of 
t l i ~  Legislature. liniitetl only by  the  rrclniren~twts t ha t  the  r rg~ l l ;~ t ions  sl iol~ld 
not unnecessarily interfere wit11 the  rights of the citizen, and  tha t  there n~ i l s t  
\)t, :x re:isonnl)lc relatioil l~e twcen the  rchgnlation ant1 thc' 1)11r11os(' so~lgli t  to 11e 
:~cco~np l i s l~ed .  Cal(.utt 1 ' .  Jfe~G(wchcl/, 1. 
# 8. Regulation of Trades and Professions. 

What  ~ r o f c s s i o n s  :rnd occup:~tions shonltl l ~ r  sn1)jrct to regulation ill t he  
t.sercise of the  police power i s  largely in the discretion of t he  Legislature. 
S.  o. L a i o o ? c c .  074. 

Legislature, in eserc2ise of policcl power, Inny regulate prncticr of pliotog- 
rapliy. Ibid.  

# 10. Morals and Public Welfare. 
S t a t l ~ t r  prohibiting slot machines which cmable player to  make varying 

scores upon which wagers may be n m l c  Irc~ltl valid. Calclitl 1.. McGcuclry, 1. 
C. S., 8180, ot wq.,  providing for  tlir ab:~ternent of publisr. ~ ~ u i s n l ~ c e s  is  con- 

st i tutional a s  n valid exercise of tllr police power of tlie State.  Corgortc? ,[.. 
.80l/71'8, 432. 
# 12. Monopolies and Exclusive Emoluments. 

Act regulating practirc of photography does not crcatc% monopoly. A". I.. 
I,azcrcircc>, 674. 

# 14a. Searches and St'izures. 
Affidavit fo r  sritrcli v-ar ra i~t  signc'tl by chief of polic2e meets r e q ~ ~ i r e n i r ~ n t s  of 

t he  statute.  8. v. Cradle, 217. 

# 16. What Constitutes Due Process. 
Thck es tabl is l~ment  of a car tway involves tlir tnlring of private property by 

eminent domuill, and  land therefor may not be taken without giving tlir owner 
notice and  a n  opportunity to  be heard.  with right of a p l m ~ l  nc'rortling to t he  
d11e course of law. S. V. <'onstitntion, Art. I, see. 3,i. Tl'ctl~-l~.o~cp v. F ( , r g ~ r s o ~ ~ ,  
Ins. 

C. S., 3180, ct  scq., providing fo r  tlie abatement of public nuisances by tenl lw 
r a r j  order n-ithout bond, and the  sale of the  personalty and  the  closing of tlie 
property fo r  one year  upon tlie fillding of the  jury, i s  constjtutional, and. does 
11ot impinge Art.  I, sec. 17, of tlie S t a t e  Conslitntion, or Art .  S I T ,  see. 1, of 
the  Fetleral Constitution. ('avpc)ttcr c. Bo!~l(~s. 432. 

-\ct rrgnlating practice of photography docs not violate due procws clansc,. 
S. v. La  r c . ~ ~ ~ ~ c c .  674. 

.let providing for  rclgnlation ant1 licensillg of' l~liotogrnphers does not set n p  
arbi t rary  s tandards  fo r  examining aypl icmts .  Ibid.  

# =. Remedies and Procedure for Enforcement of Contractual Obliga- 
tions. 

T h e  obligations of a contract  within the  me:~ning of the  cwnstitntional 1)ro- 
hihition against  iml~ai rn ient ,  inc.lude all  t he  means and  as::nr:lnces nvailnhle 
fo r  i t s  enforcen~ent  both under  i t s  te rms and  ~ u ~ d e r  s ta tu tory  provi.;ions in 
force a t  t he  t ime of i t s  esecution,  mid rcmrdies for  i t s  en::orcrment m:ry be 
altered only so loilg :IS sncli nlteration does not inlpair snhstalitinl r ights there- 
mltler. I 3 u ~ l i  v. Ilr l /so?~ C i f?~ ,  165. 



INDEX. 879 

C O N S T I T U T I O N A L  LAW-Cont inued .  
Provision that refunding bonds should carry same remedies as  bonds re- 

funded may not be impaired by later act. Ib id .  

26. Necessity of Indictment o r  Presentment. 
A person may be tried on a charge of manufacturing spirituous liquor for 

the second offense only upon indictment, since the offense is a felony. S. v.  
S a n d c r s o ~ ~ ,  381. 

Male defendant's contention that indictment was void because returned by 
grand jury from which women were excluded h t l d  untenable, the alleged dis- 
crimination not being against the class to which defendant belonged and there- 
fore not being prejudicial to him. S. c. Pints, 590. 

General appearance waives any objection predicated upou irregularity in 
the warrant. S. c. H a w i s .  648. 

COSTEMPT O F  C O U R T .  

2a. Contempt of Court i n  General. 
Criminal contempt is the commission of an act tending to interfere with the 

administration of justice, C. S., 078, while civil contempt is the remedy for 
the enforcement of orders in the equity jurisdiction of the court, C. S., 983, 
and the willful refusal to pay alimony as  ordered by the court is civil con- 
tempt. U u e r  v. Duer, 634. 

2b. IVillful Disobedience of Court Order. 
Failure to comply with deed of separatioli approved by consent judgment 

will not support attachment for contempt. Daz'is v. Davis ,  637. 
§ 5. Hearings and  Findings i n  Contempt Proceedings. 

Court sliould find hushmid's financial condition on contempt hearing for 
failure to comply with order for support. T*auqAan c. Vaugl lan ,  189. 

The court's finding that petitioner's continued refusal to pay alimony was 
willful supports the court's judgment refusing to grant the petition for release 
for financial inability to pay, and the finding is co~iclusive on appeal when 
supported by evidence. D y e r  ?I. D u c r ,  634. 
§ 6. Punishment. 

Punishment for civil contempt is not limited to thirty days imprisonment, 
C. S., 081, not being applicable to civil contempt, and a petition for release 
from imprisonment for willful refusal to pay alimony on the ground that the 
court esceeded its authority in not limiting the imprisonment to thirty days, 
is properly refused, but defendant need not serve indefinitely and may obtain 
his discharge upon a proper showing under appropriate proceedings. D u e ,  
1.. D u e r ,  634. 

COSTRACTS. 
§ 'id. Gaming Contracts. 

This action was instituted to recover commissions alleged to be due and 
advancements made in alleged buying and selling of cotton for the account of 
defendant's intestate, who was a dealer in sand, Defendant introduced evi- 
dence of stipulations of plaintiff brokers that on all "marginal bnsineqs" the 
brokers might close out transactions when "margins" are near eshaubtion, and 
that either party might "call" for "margin" in accordance with variations 
of the market, and a letter written by intestate to the brokers referring to a 
"call" for plaintiffs' "margin clerk." There was no probative evidence that 
the parties contemplated actual delivery of the cotton a t  any time. Hcld:  
Under the provisions of S. C. Code, 214.5, defendant made out a prrnln facrc 
case that the cause of action mas founded on illegal contracts in cotton 
"futures," S. ( 2 .  Code, 2144, placing the burden of proof on plaintiffs to estab- 
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('OSTRBCTS-con tilt ttcd. 
lish legality. S. C. Code. 4146, and  there k i n g  no conflicting c~vitlrncc reqliir- 
ing the  submission of the  issue to the  jury, defendant's motion to  nonsuit wns 
properly gr;inted. F(,rr~rc~r 1.. Ttrcl;r~.. 41;). 

C'h. 236, see. 2, Piihlic Lan-s of 1931, repealing ('. S., 21-I>. 2146, does not 
apply to contrncts 111:tde prior to  i t s  enactnlrnt ,  the  relwnling st;itlltr I w i ~ ~ g  
proslwctive in effect and  not retronctiw. lbid. 

3 8. Genera l  Ru le s  of Construction.  
I.nws in force a t  the  t ime of the. rsecution of a contr:rct I)ec8ome n 11:irt 

thereof. I b o i l c t l t y  c. 111s. Co.. 23; J3nr11i Y. Br!/so~r Citv. l(5. 
The coiirts must declare n contract  a s  writ ten.  Laze v. C'lcrc~lrrritl. 2S9. 
The pnrties n r r  bomntl in accortlnncc~ wit11 the  tcrms. provisions and limit;r- 

tions set  out i n  thcir  :~grclen~clit. It-11itcrlic.r r. Ill*. ('o.. 376. 

3 l l b .  Condi t ions  Precedent .  
A contract  is  not effective so long :is t h r  lxirties thereto contrn~l,ltrtc~ t11;lt 

anything shoultl be  clone before contract  rr lntions slloultl I ~ t b  c~st;~blisl~c~tl .  ;tntl 
tlle partics mny inllwse any  condition prrrcdent to  the  t~ffectirenrss of tlie 
agreement. Fctlercrl Rcscrrc Btr~rl; I:. M f g .  Co.. 489. 

COROSERS.  
3 2. Dut i e s  a n d  Author i ty .  

-1 coroner has  no authority to perform ml autopsy in c a w s  where there is 
no  suspicion of fonl play. (1. S.. 1020: ch. 209, Pnblic L:ln.s of 1933 ( S .  ('. 
(lode, 6093 [I]  ) . Gtoganiorts c. Sinzpsorl. 613. 

COSTS. 
§ 1. Prosecu t ion  Bonds .  

The refusal  of the  tritll judge to require :l prosecution 1)ond in tin action to  
abate  n public nuisance is  not appcal:lhle. ('. S.. 493. Ctrrpcrtto 1.. ljo!jlcs, 
432. 

§ 12. Budgets ,  Levy of Taxes  a n d  Appropr ia t ions .  (Const i tu t ional  l imi- 
t a t i ons  on taxing power  see  Taxat ion ,  Ti t le  I.) 

The comnty commis~ioners  may :imrntl their  records to s l  e:tk t he  t ru th  t o  
show which i tems of tasa t iou  a r e  l e ~ i e d  fo r  ~ p e c i a l  ant1 \\liicbh f o r  g n ~ e r ; l l  
purposc's. ~ r l i e n  the  records fail  to hhow s e l x ~ r a t ~ l y  tlle l ~ n r p o s c ~  of ;I levy 
but  co~nbine  serera l  pnrpo'es ah a iinit. P o u t  r C'o. u. Clay t 'ocr~rtrl. G!)h. 

§ 13. Application of Revenue.  
By provision of Art .  IX, src. 5 ,  the  clear proceeds of fines col1t)ctrtl I)$ t he  

clerk of a mm~ic ipa l  court  belong to the  co~ in ty  school fund.  i111d the  c,lerlc i s  
not entitled to  re ta in  a prrcentage thereof a s  his fees, r e g ~ r d l e s s  of tllr pro- 
visions of public-local l a w  relating to  his corn]wnsation. I3otcr.tl of Edrrrtrtio~t 
c. High IJoilrt, 636. 

COURTS. 

5 2a. Appeals  t o  Supe r io r  Cour t  f r o m  County,  Municipal a n d  Recorders' 
Cour ts .  

The jurisdiction of the  Supcrior Coiirt on appeal f rom jndgtnt~nt of a rc~.ortl- 
er's conrt  is  derirntive,  and tlierckforc. in a n  action on contr;ict in t l ~ c  c o l ~ c l ~ r -  
rent original jnrisdiction of both cunrts. a n  ; r ~ n n ~ d r n c ~ l t  n-l1ic.11 zt.ts nlj ; i l l  

affirnlal-ire equity over which the  recortlcr's conrt has  110 jurisdiction, nlny 
not he :~llowed in the Superior (:onrt upon ap]w:rl. Allc~i c. I V S .  Co., ;SG. 
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§ 2d. Appeals from Justices of the Peace. 
TVhen plaintiff insti tutes several actions in the  same right i n  t he  court  of 

the jw t i ce  of the  peace against  the  same defenclant, which might h a ~ v  b t ~ 1 1  
united except fo r  t he  jnrisdictionnl 1imit:ltion of tho justice's court. ant1 a 
common defense i s  set  up  a s  to each cnusc. the  Sliperior Court, nI)on :1ppeal 
of the  several actions, may consolidate same for  trial. IL'altc z'. I,c>xiuytorr. 
779. 
§ 6b. Clerks of Municipal Courts. 

Clerk of a mlillicipnl court  i s  not entitlctl to retain percentage of fines 
collected, since a l l  of fines collected by him belong to  county wliool f u ~ i d .  
B o a ~ d  of Edrtrutioi~, c. High I'oi~rt. 636. 
§ 7. Jurisdiction of Recorders' Courts. 

Action f o r  reformation is  fo r  a n  affirmative equity beyo~ld jnrivliction of 
t he  recorder's court. Allot v. Ins.  Co.. 586. 
§ 11. Conflict of Laws. 

Laws  of another Sta te  i n  regard to  esemption of personal property f rom 
execution have no extra-terri torial  effect and  a r e  uot controlling in regard to 
personal property within th is  State.  since a n  exemption relates to the  rtlmetlg 
and is  subject to  t he  law of the  forur~t .  Bunk 2.. ST'eucer, 767. 

I. Nature and Elements of Crimes 4Sb. Evidenre  Competen t  for  R ~ s t r i c t e d  
2. I n t e n t ,  IVillfulness i 'urpose 

11. Capacity to Commit and Responsibility 52. T a k i n g  ('ape o r  Question F r o m  J u l y  
for Crime ha. Questions of La\v a n d  of F a c t  in 
4. Responsibil i ty of X i n o r s  Genera l  
6.  Sovereign I m m u n i t y  b. S o n s u i t  
7 .  Limi ta t ions  5 3 .  Ins t ruc t ions  

111. Parties and Offenses .I. F o r m  a n d  Sufficient? of I n s t r u c -  
11. Felonies a n d  Misdemeanors  t lons  in Genera l  

YII. Evidence (1. Ins t ruc t ions  on Less  Degree of 
2Sb. Jud ic ia l  S o t i c e  Cr ime  
2 9 .  F a c t s  in Issue a n d  Relevan t  to I s sues  e. 'Espress ion  of Opinion by Cour t  

h. E v i d r n c e  of Guil t  of O t h e r  O f -  on V'eight a n d  Credibil i ty of E v i -  
f e n s i s  dence  

il. E\ . idence t h a t  T h i r d  Persons  A t -  g. Objec t ions  a n d  Except ions  to I n -  
t e m p t e d  t o  "Frame"  D e f e n d a n t  s t ruc t ions  

31. E x p e r t  a n d  Opinion Evidence  IS. Motions after \.erdict 
a. Sublec t  of E x p e r t  a n d  Opinion :t i .  Arres t  of J u d g m e n t  

E t i d e n c e  S. dnclement a n d  Sentence 
g. Qualif icat ion of E x p e r t s  6 lc .  Sen tence  of Minors 
h. ISs ; im~nat ion  of E s p e r t s  .XII. Appeal in Criminal Cases 

32. ( ' i r cumstan t ia l  Ev idence  in General  Rka. R i g h t  of S t a t e  t o  Appea l  
T h e  Record Proper  

c. M a t t e r s  no t  A p p e a r i n g  of Record  
I ' rcservation a n d  Presen ta t ion  of 
Grounds  of Review 

3 3 .  ronfess lnns  
- - 
8 , .  

34. A d m i s s ~ o n s  a n d  Dec la ra t ions  
b. F l i p h t  a s  Impl ied  Admission of 7 s .  

C,llilt 
d ,  h c t e m p t e d  Suicide a s  Impl ied  Ad-  

mission of Guil t  
40 .  ( 'haracter  Evidence a s  Subs tan t ive  

Proof 
11. E x a m r n a t i o n  a n d  Credibil i ty of W i t -  

nl'SPQS 7 9 .  
(1. I m p e a c h i n g  Credibil i ty of De- h 0 .  

f r n d a n t  a s  Wi tness  in H i s  Own 61. 
R ~ h a l f  .~~~ ~- 

e.  R ~ i c l e n c ~  Competen t  fo r  Purpose  
of ( ' o r robora t ing  1%-itness 

h .  R i g h t  t o  I m p e a c h  Own Witness  
4 3 .  Evidence  O b t  a  i n  e  d by Unlawfu l  

3 Ieans  
YIII. Trial 

6 2. Intent. Willfulness. 

h. Objectyons a n d  Except ions  
r. Necessi ty of Motions in Lower  

( 'ourt  to Preserve  Grounds  of R e -  
view 

d .  Ass ignments  of E r r o r  
Br ie f s  
I 'rosecution of  Appea ls  a n d  Dismissal  
Review 
a .  > l a t t e r %  R e v i e \ ~ a b l e  
h. P resumpt ions  a n d  B u r d e n s  of 

Shelving E r r o r  
c. I ' r e i u d ~ c i a i  a n d  H a r m l e s s  E r r o r  
(1. Questions S e c e s s a r y  f o r  Dete rmi-  

na t ion  of Appea l  
Proceed ings  in 1,ower Cour t  a f t e r  R e -  
m a n d  o r  S e w  Tr ia l  

" 
Offense of possessing implements of housebreaking does not require proof of 

any intent. S. 2'. T-ick, 235. 
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"Willful," a s  used in a criminal statute, means something more than nil 

intention to do a thing: i t  implies the doing of an act purposely and deliher- 
ately, without, authority or careless whether one has the right to do the act 
or not, in violation of law. S. c. Harris, 7.3 .  

1. Responsibility of Minors. 
The presumption is that  :L boy fifteen years of age is capable of committing 

the crime of rape. S. v. Smith, 299. 

§ 6. Sovereign Immunity. 
A person asserting i m m u n i t ~  from prosecution as  mi offi8:er of the Unitccl 

States must establish such immunity, and in this prosecution of a Fnrni Agnit 
for Indian lands for destrojing n cartway lwidge on sue11 lm~ds.  ltc71d, tlie 
evidence fails to establish that  tlie act n n s  done under authority of tlie IT~iitecl 
States or in pursuance of tlrfendant's diitics :Is Farm Agent. AY. 1.. . I ~u I~ I . v .  
243. 

§ 7. Limitations. 
Where a warrant charging n misdemeanor is amended to charge n frlony. 

defendant's plea of the statute of limitations on the misdemr:tnor coiint 
becomes immaterial. C .  S., 4512. S. v. Raizdo.so~, 381. 

\Vhether a ~ o l k  proscqui without leave prevcmts the running of the stntute 
of limitations against the offense charged, qltaw. Ibid. 
§ 11. Felonies and Misdemeanors. 

Common lam misdemeanors punishable by in~prisonmeiir in 1)eiiitc~liti:lry 
under C. S., -1173, are  made felonies by C. S., 4171. S. c. S p i c c ? ~ ,  45. 

The second offense of manufacturing spirituous liquor is a felony. C. S.. 
3409. S. 11. Sanderson, 381. 

28b. Judicial Notice. 
Courts will take judicial notice of whatever is. or ought to he, gci~erally 

known in the jurisdiction. N. v. Vick, 235. 

5 29b. Evidence of Guilt of Other Offenses. 
Evidence of guilt of other crimt,s is competent when tending to show 

xienter ,  motive, and intent. R. c. Smoali, 79. 
Objection to evidence on the ground that  il tended to wtnblish guilt of 

offenses separate and distinct from the crime charged is untenable whcii tile 
evidenre of such other offenses tends to show defendants' :$tate of rniutl :It 
the time of tlie commission of the crime chargetl. S. c. P a p ~ v .  71:). 

§ 20d. Evidence That Third Persons Attempted to "Frame" Defendant. 
In  prosecution for rape, testimony of defendant that anotlic~r man had n1:tdc 

threats to get him out of the way, and was sveu talking to th r  prosrcntris 
before the commission of the alleged crime, i~itrotluced for the purpose of 
showing that  such other man and t l ~ c  prosecntris "framctl" defenda~it, is 1rc.ltl 
properly excluded, since i t  creates only all infertsnce. S. I . .  Hotric'. 782.  

31a. Subjects of Expert and Opinion Evidence. 
Doctors qualified a s  experts are  competent to testify npon proper hypotheti- 

cal questions based upon the sxmptoms during the fatal illness of drccnsetl 
persons, the condition of their bodies after death, and tlie amount of strych- 
nine recovered from their vital organs npon autopsies, that the decrascd 
persons died as  the result of being poisoned wit11 strychnine. f i .  c. S l ~ o o k .  T!). 

To the general rule that  opinion evidence is incompetent there are  at l tqst 
three exceptions : Opinions of experts, opinions on the que>tion of itlrntity, 
and opinions received from necessity because from the nature of the subject 
under investigation no better evidence can be obtained. S. v. Harris, 648. 
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I n  a prosecution for drunken driving, i t  is competent for a State's witness 

to testify that in his opinion defendant was under the influence of intoxicating 
beverages, the testimony being competent under the exception to the general 
rule that opinion evidence is competent when from the nature of the subject 
under investigation, no better evidence can be obtained. Ibid. 
9 31g. Qualification of Experts. 

Witness with special training in toxicology need not be licensed physician 
in order to be qualified as  expert. S. v. Siizocbk, 79. 

The competency of a witness a s  an expert is primarily addressed to the 
discretion of the trial court, whose decision is ordinarily not reviewable. Ibid. 
5 31h. Examination of Experts. 

Hypothetical question based upon jury's finding facts as  contended for hy 
State, supported by its evidence, held proper. 8. c. Snzoak, 79. 
§ 32. Circumstantial Evidence i n  General. 

Where State relies on circumstantial evidence, eridence of all circumstances 
forming integral part of composite picture is competent. S. v. Smoak, 79. 

In  criminal cases every circumstance that  is calculated to throw any light 
upon the supposed crime is permissible. P. c. Payne, 719. 
§ 33. Confessions. 

Mere presence of officers does not render confession involuntary. AS'. v. 
Exum, 1 6 ;  S. v. Smith, 299. 

The violation of cli. 267, Public Laws of 1937, in regard to bail and the 
manner of detention of defendant under arrest, would not reader defendant's 
rolnntary confession incompetent. S. v. Exunz, 16. 

Testimony of an  officer as  to statements made by defendant after the officer 
had told defendant he wanted to ask him some questions, to which defendant 
as~en ted ,  held competent. S. v. Smoak, 79. 

In  ruling upon the competency of testimony of alleged confessions, the trial 
court is required to find, and may properly find, only whether the alleged 
confession was voluntarily made, and i t  is not error for the court to refuse 
to find further facts. S. v. Smith, 299. 

Defendant is entitled to testify and offer witnesses in rebuttal upon the 
question of the voluntariness of his alleged confessions, but the court is not 
required to call upon him to offer testimony, and when he fails to do so he 
has no cause for complaint. Ibid. 

8 34b. Fl ight  a s  Implied Admission of Guilt. 
The fact that defendant fled the scene when his car containiug intoxicating 

liquor was stopped by officers is a competent circumstance to be considered 
by the jury. S. v. Epps ,  709. 

Flight is competent evidence to be considered by the jury in connection with 
other circumstances in passing upon the question of guilt. S. v. Paync. 719. 

§ 34d. Attempted Suicide a s  Implied Admission of Guilt. 
Evidence tending to show that  defendant, after his arrest and while in the 

custody of officerq, attempted suicide by drinking poison, is competent. N. 1;. 
E'xu??~, 16. 
§ 40. Character Evidence a s  Substantive Proof. 

In  proving defendant's good character i t  is competent to ask witnesses as  to 
defendant's general reputation in the community, but i t  is incompetent to ask 
witnesies as  to defendant's reputation in any restricted group in the commu- 
nity. AS'. v. Smoak. 79. 

When defendant does not offer evidence of good character, his character is 
not in iisue and may not be impeached by the State. S. v. Proctor, 221. 
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CI<IJIIShL IA\\'-Cotrtiti~rcd. 
be submitted to  the  jury,  but t he  court sho111cl direct a nonsnit or :ui ncqnitt i~l  
nlwn eritlcncc nl1ic.11 raises :I mere snspicioil or colijectnre of guilt. S .  e .  
dtlrcins. 24% 

3 53a. Fawn and Sufficiency of Instructions in General. 
I t  is  e r ror  for  t he  court to fail  to charge the jury on substantive fextures 

of the  case arising on tlie ericlence. e r tw in the  :~l)sence of special requests 
fo r  instructions. S. u. Robi~rso~r .  273:  h'. c. 13ryu11t. 7.52. 

Evitlence of good character of t l e f e ~ ~ d n n t  on t r ia l  for  murder  is  :L sulmrdi- 
na te  ant1 not n nthstmltive fea ture  of the  tr ial ,  :md the  failure of the co11rt 
to refer t11t.reto in the  clinrge n i l1  not ordi i~nr i ly  be held for  er ror  ill the  
absence of writ ten request fo r  s11cl1 instruction. C. S.. 365. K. c. S'iru8. .7!)0. 

T l i ~  f : ~ i l n r r  of the> v o ~ u t  to instrnct  tlich jury t11;lt it was  their  tlnty to rrcol- 
lect tlit. eri t l t~nce ; ~ n d  not be guided by t h r  recollwtion of the  court or ;lnyone 
elst,, will 11ot Ire s ~ ~ s t : ~ i n e t l  in the  nbselice of : I  ~ w l ~ ~ e s t  to so clli~rgt.. K. r .  
Horr is ,  648. 

§ 33c. Instructions on Burden of Proof. 
Iristrnction 11cltl fo r  er ror  a s  placing l ) ~ ~ r d c %  on tlefendant to rnisc re:Ison- 

able doubt of his guilt. 8. 1;. 13(/li(,~. ,724. 
9 33d. Instruction on Less Depres of Crime. 

Fai lure  to charge jury i t  might find tlefentlant gnil ty of less tlegrres of 
(,rim() ch:irgrd l~c~ltl  ?rror. R. r .  I;rirrrctt, 153. 

Evidence 1tcSltl to require snI)~nission of guilt of lesser degrees of the crime 
cl~nrged. S'. c. J ' c , ! ~ t l .  617. 
5 BSe. Expression of Opinion by Court on \\'eight or Credibility of 

Evidence. 
An i~is t rnct ion  tha t  "there was  evitlnire tending to  show t h a t  he  ( t he  tlta- 

f m d : ~ n t )  is  :I m:m of bat1 chnrncter." stlit1 while stating the  eontentions of tlie 
Stat?,  cannot Iw Iieltl for  er ror  ns a n  expression of opinion by the conrt on 
the wcight o r  crrtlibility of tlie testiniony in riolation of C .  S.. .i64. S. 1. .  

S i n i 8 ,  5!)0. 
,\II instruction tha t  there \v;ls "some cxritlence tending to  show" :I ftlct in 

issntl cannot lw wnstrnetl  ;is an  esl)ression of ol?inion 1)y the  court a s  to 
\vlietller the  fac t  wus  fully or s ~ ~ f i c i e n t l y  p rown .  S'. l?, H([rri.s. 648. 

0l)jrction to tlie charge on the  ground t l ~ t  the  court unc111ly emlrliasizc~tl the  
contt~ntions of the  S t ; ~ t e .  ; m l o ~ u ~ t i n g  to  : ~ n  expression of opinion ou thv f;~c.ts. 
lrcld mnten:tblc. since tlie charge construed :IS n whole stated only c o ~ ~ t e n t i o n s  
lcgitimntely arising on the  eritlence and  inferences properly cledncihle there- 
from. C. 8.. 934. S. r .  l17ilcor. 66.5. 

53g. Objections and Exceptions to Instructions. 
A niisstatement of the  contentions of a par ty  must be brought to the c o ~ u t ' s  

at tention in  ap t  time to  afford opportunity for  correction in order to be con- 
siderrtl on appeal. S. ?:. Proctor.  221 : S. r ,  lioacie. 78%. 

-111 nssignmnit  of er ror  to the  s t a t en~en t  of the  contentions cannot be sus- 
t ; ~ i n t d  in the  al)scwcc of a n  exception entered a t  the  time. S. c. Jo)rcls, 640. 

-1 slight inaccuracy in s ta t ing  the  evidence will not  be held for  reversible 
er ror  when the  mat ter  is  not called to t he  court's at tention in  ap t  t ime to  
afford opportunity for  correction. R. c. Harr is .  648. 

5 36. Arrest of Judgment. 
\Then i t  appears t h a t  defendant was  tr ied ilnd c,onvicted upon a v a r r n n t  

charging a felony, his motion in a r r e s t  of judgment should be allowed, since 
a person may be tr ied fo r  a felony only q ) o n  indictment. S. c. Santlcrsot~,  
381. 
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A motion in arrest of judgment for the reason that  the warrant upon which 

deft.ndant was tried was not signed by the proper officer is correctly denied 
when tkfcndant malies a general appeamncr in court. such appear:tnce being 
n nn i re r  of any objection predicated upon : ~ n y  irregularity in the wt1rr:mt. 
8. z., Jlarrie, 648. 
# 61r. Sentence of Minors. 

It \roulil seem that  the Legislatnre did not intent1 that n fifteen-year-old 
boy, convicted of :l capital crime, should be sentenced to a rt,formxtory, C. S., 
7322. 5012D, but if the statutes be construed to permit such sentence, the 
polver of the conrt to impose such sentence is made permissive and not com- 
palsorj~, and sentence of death upon a conviction of a fifteri-year-old 11oy of 
the crime of rape is ~vi thont  error. 8. v. S'1uitl1. 299. 
# 68a. Right of State to Appeal. 

The State may appeal from a judgment of riot guilty rendllred on a special 
verdict. S. C. Code, 4649. 6. c. Lat~crcncc, 674. 
# 77c. Matters Sot  Appearing of Record. 

n ' l i r i ~  the charge of the court is not in the record, i t  will be presumed on 
;~ppt':~l t h t ~ t  the court correctly charged the l a ~ r  on every material aspcct 
arising upon the evidence in  the case. S. r. S~iioctli, 79. 
# 78b. Objections, and Exceptions. 

Assignments of error which are  not snpporlecl by esceplic~ns duly noted 
will not be considered. S. c. Olicer, 386: hf. c. Howic. 782. 

Escrption to misstatement of contentions must I)e made a t  the time. S. c. 
Jo~i r s .  ($40. 

Contention of error in the charge must be snpl)ortetl hy proper esveptions. 
S. C. Pctree, 785. 
$ 7Sc. Secessity of Motions in Lower Court to Presevve Groun(1s of 

Review. 
When clvfendant fails to more for judgment as  of nonsuit, I he snfficiency of 

the evidence is not presented for reriew. S. v. P(,tri,c. 7S.7. 
§ 78d. Assignments of Error. 

Exceptions which are  not set out a s  assignments of error are abandoned. 
Rule of Practice in Supreme Court, No. 10 ( 3 ) .  S. z.. Oliccr, 386. 
# 70. Briefs. 

Contentions of counsel that defrlndant did not have a fair trial in the court 
below need not be considered when they are  not supported by the record, and 
no authorities are  cited in the brief and no reasoils given ill the argument in 
snpport of the contentions. S. 2;. Exzcm, 16. 

Escegtious not set out and discussed in appellant's brief will be decmed 
~rbnncloned. Rule of Practice in Supreme Court, So.  28. S. z'. Proctor. 221 ; 
S. r. Sin~s ,  ,590: S. v. Hotcie. 782 .  

The fai l i re  of defendant to file briefs worlis an abar~donment of the assign- 
nlellts of error rscept those appenring on the face of the record, which are  
cognizn1)le ex nzero nzotzc. 6. 2.'. LTadlc~, 427 ; N. 1.. Fotcler, 5.49. 
# 80. Prosecution of Appeals and Dismissal. 

Wllere defendant fails to file briefs, the motion of the Attorney-General to 
dismiss the appeal will be allowed, Rule of Practice in the Supreme Court, 
So. 28, but in capital cases this will be done only after an inspection of the 
record fails to disclose error. S.  .c. Hadleu ,  4'27; S. c. Ouilatc, $28: S. u. 
T'ozcler. 640. 

When defendant, convicted of a capital crime, gives noticrb of appeal, but 
i t  appears from certificate of the clerk af ter  expiration of the time allowed for 
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service of statement of case on appeal, that  nothing has been done toward 
perfecting the apyeal, the motion of the Attorney-General to docket ant1 dis- 
miss will be allowed, nothing appearing on the face of the record to defeat the 
motion. S. c. Baldwin, 648. 
§ 81a.  Matters Reviewable. 

The decision of the trial judge as  to the qualification of a witness :IS an  
expert is not ordinarily reviewable. S. v. Smoak, 79. 

The jurisdiction of the Supreme Court on appeal is limited to matters of 
law and legal inference, and whether the youth of a defendant constitutes a 
mitigating circumstance justifying a relaxation of the prescribed punishment 
is a matter addressed to the discretionary power of the Governor. S. v. Sn~lfh,  
299. 

\\'hen the judgment is supported by the verdict, a n  exception to the judg- 
ment cannot be sustained. 8. z.. Oliver, 386. 
§ 81b. Presumptions and  Burden of Showing Error .  

The burden is upon defendant upon appeal from conriction to show not only 
that error was committed in the trial, but that  the alleged error was preju- 
dicial. S. c. Adan~s,  243. 
8 Sic.  Prejudicial and  Harmless Error .  

Alleged error must be prejudicial in order to entitle defendants to a new 
trial. S. e. Payne, 719. 

Where an  espert testifies that  the amount of strychnine actually recovered 
by him from the vital organs of deceased mas more than enough to cause 
death, his testimony estimating, from the amount recovered, the total amount 
of strychnine in the body, is not prejudicial. S. r .  Smoak, 79. 

Defendant's exceptions to the admission of evidence become immaterial 
when similar evidence is later introduced without objection. Ibid. 

Instruction placing burden on defendant to prove innocence is not cured 
by verdict of guilty of less degree of crime charged. S. v. Career, 150. 

Verdict of guilty of crime charged does not cure error in failing to submit 
question of guilt of less degrees. S. v. Bumette, 153;  S. c. Feyd, 617. 

,111 erroneous instruction on R substantive feature of the case constitutes 
prejudicial error e w n  though correct instructions on the point are elsewhere 
given in the charge, since i t  must be presumed on appeal that  the jury were 
inflnenced by the erroneous portion in arriving a t  its verdict. S ,  c. Xoslc)/ ,  
304; 6. e. Bryant, 752. 

Exclusion of evidence held not prejudicial upon the record in this case. 
6. 2.. Taulor, 5". 

Admission of evidence objected to held harmless in view of admissions and 
verdict in this case. S. v. Lewis, 646. 

When a defendant is charged in two counts in the bill of indictment with 
separate offenses of the same grade, and the jury returns a verdict of guilty 
as  to both counts, error in the trial of one count is harmless and does not 
entitle defendant to a new trial when such error does not affect the verdict on 
the other count. AS'. C. E p p 8 ,  709. 

Uefentlant may not complain that  the court failed to instruct the jury in 
regard to "prima facie evidence" involved in the case, since such failure, if 
error. is in defendant's favor, the charge not being in violation of C. S., 564. 
Ibid. 
§ 81d. Questions Secessary fo r  Determination of Appeal. 

When a new trial is awarded on certain exceptions, other exceptions need 
not be considered. S. v. Robinson, 273; S. v. Freeman, 378; S. v. Feyd, 617; 
S. o. Bryant, 732. 



# 2. Direct and R e m o t e  I n j u r y  o r  Loss. 
I'l:li~ltifT is  entitled to rcLcorer only for  tlan~:rgt~s t l i rec t l~  caiisrd 1)y negli- 

gc'ncc nllt~ged. Ulni~tc  1.. L~l l c ,  529. 

# 14. Inadequa te  a n d  Excessive Awards.  
Ol,jvction on the  ground tha t  tlic rerclict ;rn:trtled t~sc.cwirc~ tl:inl:~ges rests 

in the  sonntl cliscrction of the  t r ia l  court ,  ant1 ;I rerclict will ~ i o t  be distiirbctl 
011 ;~ l ) l )c :~l  in thcL :il,seiice of ; ~ l ) ~ i s e  of tliscrvtion or sonlrs e r ro r  of I:IW or Irg:11 
i~ l fv rc i~ce  in co~~uect io i i  t l~crowitl l .  .lolrtrsto~r 1.. .Jolrr~sto~c, 25.7. 

a. 3. Per sons  W h o  May Sue f o r  Mutilation.  
.i right of action fo r  the mutilation of :I (lead body of a Iwrson dirorcecl at  

~ I I P  timrs of tlratli rests ill liis children a s  his nes t  of kin. . Ifor~r~o~r 1 , .  12. R., 
127. 

A fn t l l r r  niay n in in t :~ i~i  a n  action fo r  t he  w o ~ ~ g f n l  rn~i t i l i t ion  of the  tlc~iltl 
h l y  of his son, inclnding n~ntil : l t ion by u~l;~ntllorizccl a11topsy. ~ ~ ~ ~ ~ ~ ( ~ t r i o r c s  
I . .  Gi~t~psotr .  613. 

DEATH. 

a 8. Expectancy of L i f e  a n d  I h n ~ a g e s .  
C o ~ i r t  may not instruct  jury what the  age of testate wm or  th:rt liis life 

espcsct;lncy was  ti s tated i ~ u n l b r r  of ycs:~rs. Rcbtrstitr~r 1.. M o t o r  Li~cos. '770. 

I)EI{T. ACTIOX 0 I.'. 
# 2. Plradings .  

Jlere :rlleg:ttion tha t  ilcfc11(1:111t i s  i~lt lel)t td to plaintiff without st i l~nlati i ig 
fac ts  Irc,ltl i~isufficici~t. Griggs c. Griggs. G24. 
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DECLARATORY JUDGJIEST ACT. 

3 2a. Subject of Action. 
Only civil rights, status and relations may be determined under the Declara- 

tory Judgment Act, and when an  action instituted thereunder involves both 
civil and criminal matters, the courts have jurisdiction to determine only the 
civil matters. C. S.. 625 (a -0) .  Calc~rtt  c. McGeachu. 1. 

An executor and trustee may institute an action in the Superior Court to 
obtain the advice of the court a s  to whether inheritance taxes should be paid 
from the corpus of the estate or deducted from annuities provided for in the 
will, and such action may be maintained under the Declaratory Judgment 
Act, ch. 102, see. 3, Public Laws of 1931. Trzlst Co. 2.. La?nbctlr. X G .  

DEEDS. 

3 3. Execution, Acknowledgment, Private Examination and Probate. 
The commissioners' deed in sale for partition waq correctly indexed and 

cross indexed, and the names of the commissioners properly appeared in the 
body of the instrument, but the signature of one of the commissioners was 
erroneously transcribed as  "TT. R. TT'hitmire" instead of "W. R. TThitson." 
I le ld:  The irregularity was a mere clerical error, calcnlated to mislead no one. 
and is not a fatal defect. Realtlj Corp. .c. Houslo)l. 628. 

The order of probate of the assistant clerk, immecliately following the certifi- 
cate of acknowledgment of the notary public, erroneously designated the 
notary as  of the county of probate. although the certificate of aclinowledgment. 
which mas in due form, correctly stated that the notary was of a designated 
county of the State of Virginia in which the aclrnowledgment Tvns taken. 
Held: The irregularity was a mere clerical error, calculated to mislead no 
one, and is not a fa ta l  defect. Ibid. 
9 5. Delivery. 

The redelivery of an  unregistered deed to the grantor does not ipsa fncto 
reinvest title in the grantor, and an  instruction that  i t  does so is erroneous. 
certainly where it does not appear that  the grantees surrendered possession 
upon its redelivery or that it was a deed of gift. Bank I;. Gahogaii, Z l l .  

8 7. Requisites and Sufficiency of Registration. 
The indexing of deeds is an  essential part of their registration. C. S., 3560. 

3561, but this rule is prospective and not retroactive in effect. Domzn)? 1'. 

Goodman. 406. 
The increasing complexity of business and the growing number and charac- 

ter of conveyances, make i t  necessary for the preservation of property rights, 
that  the established rules governing the registration of instruments should 
not be relaxed, hut that instruments should be recorded in strict compliance 
therewith. Ibid.  
g 8. Registration as Sotice. 

Records are  notice of all matters which would be discovered from them by 
careful and prudent examiner. Dormax c. Ooodnzaii, 406. 

S o  notice, however full and formal, will take the place of registration. Ibid.  
9 9. Priorities. 

Deed properly indexed under name of grantee, but indexed under wrong 
initials of grantor held ineffective as  against creditor of grantor. Dorman z.. 
Goodman, 406. 
8 15. Reservations and Exceptions. 

An "exception" a s  used in deeds means some part of the estate not granted 
a t  all or withdrawn from the effect of the grant. while a "reservation" means 
something issuing or arising out of the thing granted, but the courts will not 
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D E E D S - C o n f i ) i t i ~ d .  
gixe strict technical interpret:~tion of the word<, but will loclli to the clinrncter 
and effect of the proricions and effect the obvions intention of the 1)artleL. 
T'alicr. r. Pritckurd.  552. 
§ 17a. Warrant ies  of Title and Against Encumbrances. 

In this action for breach of \varr:~nty of title and against enc~~inbrnnccb. 
jutlgn~ent that plaintiff had no cnnce of action hcld for error, it appearing 
th:tt plaintiff grantee had obtained title by ndrrrue pos5ession under color only 
a s  to a one-half interect in the l:lnd, and that the other ontb-half interest was 
subject to a judgment in favor of defendant grantor1\ predccehsor in title. 
Dormni~  c. Goodnian, 406. 

IIESCEST r \ND DISTIIIRUTIOS. 

8 1. Descent i n  General. 
Upon the death of a person intestate his personal estate vests in his admin- 

istrator and his lands descend to his heirs, subject to be sold only if the per- 
sonalty is insufficient to pay deljts of tlie estate. :rnd the lands are not an asset 
of the estate until sold and the proceeds receired by the administrator. Lit11ic'r 
z.. Linker ,  3.31 ; Winkle  v. Walker .  657. 

The will directed the executor to sell the residue of the realty, and divide 
the proceeds of sale into three equ:rl parts to be held for the benefit of, ant1 
paid to each of executor's three children or heirs of the children. H ~ l d :  
Pending the execution of the power of sale b~ the executor, or the adminis- 
trator ~ i t h  the will annexed, the land tlesc~znded to the heirs. Jo t~es  I'. 

Warren ,  730. 
8 3. Heirs and Distributees in  General. 

]\'here a t  the time of intestate's death his sole survil-in&: nest of liin a re  
first cousins and children of deceased first cousins, the chiltlren of deceased 
first cousins represent their parents, and the representatives of r:wh decw~sed 
first cousin take one share equal with the share of each living first cousin. 
C .  S., 137 ( 5 ) .  I N  rc Estutc  o f  Mizzcllc, 367. 
8 12. Advancements and Debts Due t h e  Estate. 

An advanceine~~t is a gift in p r ~ s e n t i  made by a parent on behalf of a chiltl 
to adv:ince the child in life, and thus enahle hiin to anticipare his inheritance 
to the extent of the advancement. C. S., 1654 ( 2 ) .  Pnrkcr c .  E a ~ o u ,  115. 

Advancements are  restricted by statute. S. C. Code. 138, to gifts from :r 
parent to a child, and ordinarily grandchildren may not be held accountnl)le 
for gifts to themselves, but must account for gifts from their grandparent to  
their parent before they can inherit from their grandparent. Ihid. 

Where parents pool their real estate for the purpose of divitling it eqnitnhly 
among their children, ant1 allot each child the share they desire it to have, 
and, pursuant to this design, esecnte a deed to two of the children. who :lc3cept 
same with full knowledge that tlie land conveyed representr~i their shares ill 
the realty of their parents' estates, the children so accepting the deed wit11 full 
knowledge are  estopped from asserting any interest in other l:~ntls of the 
estates of their parents, and the estoppel is operatire regardless of the fact 
that the deeds of gift executed to other childrcn in the division of the real 
property are  void because not registered within two yrars from their esrcn- 
tion. A l k n  v. dl lcn,  264. 

Evidence that hushand and wife pooled their real estate for equitable d i ~ i -  
sion among their children hcld sufficient for jury. Ibid. 

Where lands are sold to make assets to pay debts, and a surplus remains 
in the hands of the administrator, the administrator is not entitled to hold 
the share of an heir in the fund to pay a debt, which is not an advancen~ent, 
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DESCEST A S D  L)ISTIIIBUTIOS-C'~I~~~I~I~~~. 
due the estate by the heir, since the heir's right to his share in the sur1)lus 
i s  the same a s  thong11 the land had not been sold. C .  S., 56. L i ~ i k e ,  z'. Li~ tkc r .  
351. 

14. Rights and Reniedies of Creditors of Heirs and Distributees. 
When an  heir is entitled to a share in the surplus remaining after sale of 

lands to make assets to pay debts, judgment creditors of the heir whose jl~tlg- 
ments were docketed prior to the death of the ancestor are  elititled to pro rata 
payment out of the heir's share. Linker  1;. Lirtko., 331. 

A creditor of an heir, certainly in the absence of fraud and col lusio~~,  is not 
entitled to prevent the executor from selling lands of the estate to make :issets 
to pay debts. S'tinzso~t c. Phi f c r ,  365. 

The will in question directed the executor to sell the residue of the retilty. 
c!ivide the proceeds of sale into three parts, and directed that one part be given 
and bequeathed to  testator's son. The son executed several mortgages on all 
the residuary lands of the estate, and more than a year after the execution 
of the last mortgage, several judgments were docketed against the son. H r l d :  
The mortgage liens attached to the son's interest thereill, and upon sale, the 
mortgages constituted an  equitable lien against the son's share in the l~roceeds. 
and the mortgages hare  priority orer the later docketed judgments, the order 
of priority being determined by the date of registratioii of the mortgages. 
Jones  c. Warren ,  730. 

DIVORCE. 
8 2% Separation. 

Husband unlawfully abandoning wife is not entitled to divorce on grcmnd 
of two years separation under ch. 100, Public Laws 1037. Urozoi z'. Hrow~r.  
347. 
§ 14. Enforcing Payment of Alimony or Support. 

Court should find husband's financial condition on contempt hearing for 
failure to comply with order for support. Vaughan c. T 7 u u y l ~ u ~ f ,  18'3. 

Failure to comply with deed of separation approved by consent judgment 
will not support attachment for contempt. Dmvis .c. Davis,  337. 

The court's finding that petitioner's continued refusal to pay alimony was 
willful supports the court's refusal to grant petition for release for fintmcial 
inability to pay. Dyer  c. Dyer,  634. 

The court's power to imprison for willful refusal to pay alimony is not 
limited to thirty days imprisonment. Ibid. 

§ 17. Judgment and Decree for Support of Children. 
Consent judgment for support of child held to require payments only for 

such time as  child was in custody of mother. TBcbsfer v.  TVebster, 135. 

EJECTMENT. 

5 6b. Sufficiency of Evidence, Nonsuit and Directed Verdict in Summary 
Ejectment. 

When lessee claims right of possession solely upon a certain lease. and 
denies all other leases and tenancies, a directed verdict in lessor's favor in his 
action in summary ejectment is proper when the lease relied on by lessee had 
terminated according to its terms prior to the institution of the action. Rc'ulty 
Co. D. Demetreliu, 62. 
§ 9b. Establishing Title by Showing Better Title from Common Grantor. 

Plaintiff in ejectment may establish title by co~inecting defendant with a 
common source of title and showing a better title from that source, and need 
not prove the title of the common grantor, since neither party mt1y deny the 
title of their common grantor. T-arlce c. Pritchard,  362. 



EJECTJIEST-Cotttiit rrcd. 
T h e  rule t ha t  when plaintiff i n  t)jectment establishes a cSommon sonrcr of 

title, defend:~nt may not deny the  title of the  c:omn~oti grantor ,  sincr 11th c1:rims 
under it. does not a p l ~ l y  to all es ta te  rcwlrvcd 11s the  common grantor  :111tl 
therelly severed f rom the granted interest  in the land. I b i t l .  

W l ~ e n  tlefendants' deed f rom c.om~non grantor  rrst 'rves the  nlinrral rights. 
defent1:nlts a r e  not estopped to cleny grantor 's  title to mintrals.  Ihitl. 
9 10. 1)efenses i n  E j e c t m e n t  t o  T r y  Title,  

Allrgntioiis in the  :nis\ver t lmt 1)laintiR's deed w ~ s  esecntetl pursii :~nt to :L 

conspiracy a n d  f r aud  hetween plaintiff and  his grantor  to cleprirr d('font1:rnt 
of his r ights under n contr:lct to  convey previously execnted 1 1 ~ .  tlw grantor.  
constitutes a fu r the r  defense :IS a denial  of title. ~~o t \v i t l l s t ; l~ l ( l i~ lg  i t s  d c s i p ~ : ~ -  
tion in t h e  answer  a s  a "Cross Action." l l o l ( ~ r  2:. Frrj?rc41r. 260. 

The defense to ml action in ejectment t ha t  plaintiff's deetl i s  void for  fr:intl 
i s  ml equitable defense t h a t  nnlst be pleaded, since mere drni;ll of 111:1intiE's 
title is  insufficient to  put him u lml  notice tha t  his title will 11e :ittacked ~ I I  

this ground. Ibid.  

§ 12. Answer  a n d  Bond  i n  E j e c t m e n t  t o  T r y  Title. 
I n  :action in ejectment judgmcnt may be rendered by def:~nlt  final for  n-nnt 

of bond only on a Jlonday. Clr'gg r .  C'unnd!~. 5 8 .  
Defendnnts' bond in this action for  the  possession of real  property held in  

substantial  compliance with C'. S.. 495, and  plai~it iff 's  ohjt,ction to  the  form 
of the  bond i s  untenable. I b i d .  

I n  all action in ejectment, allegations in the  ilnswer tha t  plaintiff's d twl  was  
esecuted a s  a result of a conspiracy I)et\veen pl:~intiff aiid his grantor  to  
p r w e n t  defendant f rom obtaining t i t l r  nuder :I contrilct to  convcy l~rcbrionsly 
esecnted by the  grantor ,  and  t l i ~ ~ s  to  clefrand defeud:~nt out of his r ights 
under his contract ,  constitute a11 equitable defense to the :retion. :11ic1 11li1in- 
tiff's demurrer  to the  defense i s  erroneously siistuined. l 'oic,~' 1 : .  ?'t~icc.h, 360. 

14. Sufficiency of Evidence,  S o n s u i t  a n d  Directed Verdic t  in E jcc t inen t  
t o  T r y  Title. 

Introduction of decree fo r  sale without confirrn:~tion of court  having j i~ r i s -  
diction held insufficient to show title under the  sale. 13ci1rl; c. S to~c ' .  598. 

Even conceding tha t  t he  evidence in an  t~ction in ejectmtwt is  sl~ffiricb~it t o  
war ran t  a directed verdict in l ~ l : ~ i ~ ~ t i f f ' s  favor, the  corlrt :nay ~ i o t  take tlicl 
case f rom the  jury,  f i~ id  the  fac ts  mid render jndgrnent thereon, but must  
submit ap l~ rop r i a t e  issues to the  j u r ~  nndt,r sncll charge :I>: it dec81us prolwr. 
and i t s  failure to do so is  ii deni :~l  of a sribst;intinl right. Ibid.  

§ 15. In s t ruc t ions  a n d  B u r d e n  of Proof  in E j e c t m e n t  t o  Try Title.  
Hcltl: Since plaintiff failed to show n commctn soiurce of title a s  to  the nlin- 

era l  estate in controversy, dt~ft~nc1:lnts a r e  not rwto1)l)c~l to deny tllr t i t lr  to the  
111iner:rls i n  t h e  common grantor.  and the  bl1rdo11 on the  ixsut' r ( s n i i ~ i ~ ~ s  on 
plaintiff, since he  must rely for  recor?rF on tht, strength of his o!v~i title. :111tl 
a n  instruction tha t  the  burtlt,n was  on tlefcn11:rnts to 1)roT.e by tlics grr;lttJr 
weight- of t he  evidence the  adverse l~ossexsion relied on 11y them, i s  e r ror .  
T7aircc c. Pr i tchard .  5, iZ 

ELECTIOS O F  1tEJIEL)IES. 

3. Elect ion  Be tween  . lct ion E x  Con t r ac tu  a n d  in  Tor t .  
Plaintiff alleged tha t  defendant agreed to  ciit timber fro111 p1:lintiff's l :~n( l  

under an  ngreelnent t ha t  plaintif€ \v:m to receive onts-1i;ilf thts lnmbrr  cut. t ha t  
defendant cut  luniber and  ~ v r o r i g f n l l ~  disposed of same. IlcTd: T11c :~l l t )g ;~-  
tions a r c  sufficient to support a n  action on implied contr:rct, i ~ n ( l  they will Ite 
so eonstrued n-hen necessary to support  recovery. Puttcrsoi,  c. dll(,rt, 632. 
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ESTATES. 

2. Ti t le  t o  Su r face  a n d  t o  Minerals.  
Tit le to the snrf'xce of the  ear th  n~i t l  the  nii11c'r;tls n11dc.r the  snrf :~ce  may 

be severed, and the  minrrnls l ~ e i i ~ g  n p r t  of the  r w l t y ,  title t l ~ r r o t o  is  goy- 
erned by the> or(1i11:lry r111~s gov tw~ing  title to real 1)ropt)rty. i111d w11ei1 s t ~ e r e ( 1  
tlie title to  the  surface m ~ t l  to  the  mi~ler; l ls  col~s t i tu te  two sc1)nr;lte r s t a t r s  ;111tl 
the  presumption tha t  possession of t h t ~  s u r f a w  is posseus io~~ of the  r ~ ~ l ) s o i l  con- 
taining the  minerals does iiot esist .  T7(o~(~( ,  c. P~.ift.l~cc~.d, 5.72. 

§ 1. Creat ion  a n d  Opera t ion  of Es toppel  by  Deed. (Es toppe l  to  deny 
t i t le  of common g ran to r  see E jec tmen t . )  

A con t i~~ge i i t  r em;~ i~ lde rman  who is one of i~ definite class 11t1met1 ns ulterior 
takers  a f t e r  the  terminntion of a lift, tvt;ltr. mag not collvey his interost in 
fee by deed esecutcd prior to the  l i i l l~pe~iing of the c o ~ ~ t i ~ l g w c y ,  bllt n11011 tht! 
death of t he  life t e ~ m n t ,  his interest  vests, i ~ n d  his title ilnlres to  tllv 1wntsfit 
of his grantee 1 ~ y  rstoppel. T1700dl/ r.  C'cctc's. T!)2. 

A (teed of t ru s t  ~ ~ i r p o r t i ~ i g  to convey all  interest  of the  t rns tor  in the ltlntl. 
imcl empo\veriiig the  trustees to  conreg the  frcl 1111011 foreclosure, :1lthong11 
containing no coveaants of title. will estop tlie trnstor.  11po1i conrrynlice of the 
property by the  trnstees under forcvlosure, froin tlenyil~g title. Ibitl. 

JVhen a contingt,ilt remaindermwi survives the life t e i ~ a n t ,  upoil which t'on- 
tingeucj- his title is  made to depend. liii. heirs take  through him ;111tl not l)$ 
p i i r c l~ ;~se  under the  n i l l .  and his heirs a r e  estol)petl I J ~  his deed, rsecwted 
prior to t he  happening of the  contingency. purporting to  convey his ent i re  
interest. Ibitl. 
§ 6g. Acceptance of Benefits. 

Accrl)t;n~ce of deed with knowledge t11:lt ltintl rrl)rrseiited gr:lntcv.'s sl i :~re 
i n  es t :~ tes  of his p l re l i t s  lic~ltl to  estop grantee from ;rsserting i ~ ~ t e r r s t  ill 11t11er 
lands of the  pareuts '  estates. Allen c .  .-lllcri. " 4 .  

Evidellce t ha t  grantees accepted deeds wit11 fnll  lcnowle~lgt, tlint lnntl con- 
veyed represented tlieir share  ill their  parents '  e s t i~ t e s  lic,ld sufficient l o  11r 
submitted to  the  jury. Ib id .  
§ 6i. Mutuali ty.  

Contention tha t  estoppel was  ineffective for  ~ . ; I I I ~  of nl11tu:llity 110ltl 1111- 

tellable under fac ts  of this case. -4llc,11 1.. All l ( ,~ i ,  264. 
§ 6j. P a r t i e s  1T11o May Plead.  

Cliilclre~i. a s  heirs a t  law, held e~it i t let l  to pleat1 estopl)el relating to r t~al i ty  
in f a r o r  of estate. A411(.11 c. .-l11(~1i. 264. 

ETIDESCE. 

6. B u r d e n  of Proof  i n  General .  
The‘ b n r d e ~ ~  of 1)roof constitnteu :l hnbstmlti;~l right. f ' ( , i i ~ i (  I. I . ,  T'i~r!i(,~., 41:). 

15. Credibil i ty of Witnesses  i n  General .  
Contcl~tion tha t  jnry should t;llie into coilsitlcrntioli e r idwc2r  of good cliar- 

ncter of w i tnws  ill prssing on crcdil~il i ty lrcld proper. -4c , c~ l~ t r l11c~  f'orp. ,T. 

E d i c u ~ ~ d s .  736. 
16. Credibil i ty of Tes t imon)  of P a r t i e s  In t e r e s t ed  in  t h e  Event .  
In.;trnction in rrgartl  to weight to lw g i n w  teutimong Itg partieu irltt're4trtl 

in the  verdict l~clt l  without error.  Src.c~)tclirr.r ('o1,p. 1'. E t l ~ c ~ l ~ l x .  736.  
I .  R u l e  T h a t  P a r t y  Mag S o t  In ipeach H i s  Own Witness.  
-1 par ty  m a r  not impeach o r  tliscredit his own 1vitne.h. AS. r. >'rr cnlmJi. 378. 
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EVIL)ESCE-CO)~~~?I  iced. 
properly exclntled. i t  appearing tha t  the  testimony was  nierely the conc l~~s ions  
mid opinions of the  n.itness. F (>~ t~ tc j r  c. T u ~ l i c r ,  410. 

3 52. Examination of Experts. 
When there  i s  sufficient evidence to  support  the  hypothesis, the  fact t h a t  

there is  conflict in the evidence relating thereto does not render thc  hypotlieti- 
cal question incompetent, and  the  mlswer i s  competent if i t  i s  snfficiently 
definite in regard to t he  fact  in dispute. ~ l l t ~ t t d o i  1.. Ins.  C o . ,  304. 

8 55. Prima Facie Proof. 
A p r h n  focic case does not rcqnire a n  :~ffirni:~tive finding for  philitiff. 01. 

change the  burden of proof, i t s  effect being merely to take  the  vase to  t he  
jury fo r  i t s  determination of t he  issue, and  subject defentlant to t h r  risk of 
a n  adverse verdict in the  absence of evitlence in rebnttnl. Iroods r. I;'rcr2)ttcctr. 
314 

E S E C U T I O S .  

§ 3. Exemptions of Proceeds of Conipensation Awards. 
Conceding tha t  money received hy a judgment debtor through tlie Sortl i  

Carolina Indust r ia l  Commission f rom the  I r i s u r n ~ ~ c e  F11ntl of t l ~ e  S tn t r  of 
S e w  Tork a s  compensation fo r  permanent disability for  in jury  receivrd while 
the  debtor \\--as employed in tlie Sta te  of S e w  Tork is  exempt from ext~ .n t ion  
in supplemental proceedings in this State.  when the  debtor niakes ;I jir,nert~l 
deposit qf money so received, the  credit  account with the  1)anlc i s  sn11jtbt.t to 
execution. Bcil?h: 1;. T c a v e r ,  767. 
§ 11. Procedure to Stay, Quash or &call Execution. 

The  proper remedy to recall o r  set aside a n  execution o r  a sale m:~dtl there- 
under and  to prevent fu r the r  proceedings i s  by motion in tlie cnnse and ~ i o t  11y 
independent action. Fi?ia?rce Co. v. Trzckt C'o.. 360. 

Court may consider summons and  complaint in action to restrain t>src3ntion 
sale a s  a motion in the  original cause. Ibid. 

Injunction will not lie to  enjoin execution sale on a jndgment, since t l i t~re 
is a n  adequate remedy a t  law by motion in the cause to s tay  or recall the  
execution. I b i d .  

9 21. Application of Proceeds of Sale. 
When a judgment creditor purchases t he  land of the  jndgment debtor a t  

t he  execution sale fo r  a sum in excess of the  judgment, the  judgment debtor 
may reqnire t he  s ~ ~ r p l u s  over the  judgment applietl to other liens agt~ins t  the  
land when there  a r e  no other junior liens against  the land. Fiitrcirccz ('0. I.. 
Trust  Co., 360. 
§ 24. Procedure in Supplemental Proceedings. 

A f i d a ~ i t  Iicld sufficient to  support order for  rsaminat iou  of judgment debtor 
concerning clioses i11 action subject to execution. Ijcc)rl; r.  Hilrto]~,  1G2. 

EXECUTORS A S D  .IDJIISISTRATOIIS. 

I. Appointment and Qualitlcation l5f. Claims of Cred i to r  of Hei r s  a n d  Dis-  
2c. Appoin tment  of Successor A d m i n -  t r ~ b u t e e s  

i s t ra to rs  15i. Mor tgage  Debts  of t h e  E s t a t e  
1. Removal  a n d  Revocation of L e t t e r s  1 6 .  Priorities 

11. Assets of the Estate 2 0 .  J u d g m e n t s ,  L ien ,  a n d  Execution 
5 .  Assets  of E s t a t e  a n d  Ti t l e  T h e r e t o  VI. Distribution of E ~ t a t e  

111. Control and Management of Estate P I .  Distr ibution to Devisees. Lega te fs ,  
9 .  f ' nwt rs  a n d  Dut ies  of Adminis t ra to r  a n d  Hei r s  in Genera l  

wi th  \Vill Annexed ?I .  D i ~ t r i b u t i o n  u n d e r  Fami ly  Agrec- 
12b. P r i v a t e  Sa le  of Assets  w i t h o u t  Cour t  m e n t s  

O r d e r  1'11. .%rconnting nncl Settlement 
I V .  Salefi to Malie Assets to Pay Debts ?6 .  F ina l  Acrount ing  a n d  S e t t l e m m t  

13a. S a t u r e  a n d  Grounds  of R e m e d v  VIII. Ihbilities of Executors and Admin- 
1 3 ~ 1 .  P roceeds  of Sa le  istrator~ 

V. Allowance and Payment of Clalme 3 2 .  Actions for  \Taste o r  Devistavit  
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EXECUTORS AND ADMINISTRATORS-Continued. 
g 18d. Proceeds of 8ale. 

Where land is sold to make assets to pay debts of the estate, so much of the 
proceeds of sale a s  is necessary to pay debts of the estate, is to be treated as  
personal assets, C. S., 55, but the surplus goes to the heirs as  realty in the 
same manner a s  if the sale had not been had. C. S., 56. Linker v. Linker, 
361. 

Where lands a re  sold to make assets to pay debts, and a surplus remains in 
the hands of the administrator, the administrator is not entitled to hold the 
share of a n  heir in the fund to pay a debt, which is not an advancement, due 
the estate by the heir, since the heir's right to  his share in the surplus is the 
same a s  though the land had not been sold. C. S., 56. Ibid. 
$ l5f .  Claims of Creditors of Heirs and  Distributees. 

When.an heir is entitled to a share in the surplus remaining after sale of 
lands to make assets to pay debts, judgment creditors of the heir whose judg- 
ments were docketed prior to the death of the ancestor a re  entitled to pro ratn 
payment out of the heir's share. Linker v. Linker, 351. 

Mortgages executed by heir pending execution of power of sale by executor 
held equitable liens against heir's share of proceeds of sale. Jones v. Warren, 
730. 
$ l5i. Mortgage Debts of t h e  Estate'. 

Under terms of this will mortgage debt was proper charge against estate to 
be paid from other assets. Toms v. Brown, 293. 
$ 16. Priorities. 

After the death of insolvent intestate, certain land of the estate was sold 
for taxes assessed prior to the death of intestate, and the county became the 
purchaser for want of other bidder, C. S., 8015, and received certificate of 
sale, C. S., 8024. Held: The county acquired a first lien on the land, C. S., 
7980, 7987, 8036, prior to the claims of the administrator, widow, heirs a t  
law, and judgment creditor of iutestate, which lien the county may foreclose 
by civil action in the nature of an action to foreclose a mortgage, C .  S., 8037, 
and the provisions of C. S., 93, that  taxes should be paid by the personal 
representative in  the third class of priority has no application to the statutory 
action to foreclose the tax sale certificate. Guilford County v. Estates Admin- 
letration, 763. 
$ 20. Judgments, Liens and  Execution. 

The right of the personal representative to sell lands of the estate subject 
to  such liens, statutory and otherwise, a s  exist a t  the time, in order to makp 
assets to pay debts when the personalty is insuficient, does not prevent the 
holder of a tax sale certiflcate against lands of the estate for taxes assessed 
prior to the death of insolvent intestate from foreclosing same in a civil action. 
in  the nature of an action to foreclose a mortgage, during the pendency of the 
administration. Quilford Countu v. Estates Administration, 763. 
9 al. Distribution t o  Devisees, Legatees and  Heirs a t  Law i n  General. 

(Persons entitled to inherit  see Descent and Distribution.) 
When there is a dispute a s  to who is  entitled to  personalty of the estate 

under the canons of descent, i t  is proper for the personal representative to 
institute suit to obtain the advice of the court. I n  re  Estate of Mizzelle, 367. 

Held: The evidence discloses that  the amount was paid the widow a s  a 
beneficiary under the will, and her contention that  the transaction was a 
personal transaction between herself and daughter in which the court had no 
interest, is  untenable. Latta u. Trustees, 462. 

In  the distribution of a t rust  estate under a family agreement, containing 
a provision for the retention of a certain sum by the trustee to pay ,annuities 
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EXECUTORS AND AI~JIIIJIST~~XTOI~S-C~II~~~I~I~~. 
to nlinors a s  directed in the will, the court has plenary jnrisdiction to direct 
that no further sums be paid the beneficiaries under agreement for the tlis- 
tribution of the estate until funds fully suflicient to protect the interests of 
minor beneficiaries a re  received by the trustee from the estate placed in the 
trust estate for the minors. the order being in the juristliction of the court 
over the administration of a trust eatate mtl  in its power to protect the 
interests of minors. Ibid. 

An executor and trustee may institute an action in t l i ~  Superior Court to 
obtain the advice of the court a s  to whether inheritance taxes should be paid 
from the corpus of the estate or deducted from annuities provided for in the 
mill. and such action may be maintained under the Declilratory Jndgn~nl t  
Act, ch. 102, sec. 3, Public Laws of 1931. Trust Co. c. Latvb(. th,  576. 
§ 24. Distribution Vnder Famil3 Agreements. 

An agreement of certain devisees for the distribution of their shares in a 
trust estate merely affects the method of the distributic~n of the c.or11u.s of 
the estate, and the estate remains a trust cstate to be ~~dministered by the 
executor and trustee subject to control and power of n~oclif~cation by the court. 
Latta v. Trustees, 462. 

The agreement of certain devisees for the distribution of their shares in the 
trust estate is held to show the intent of the parties that the funds were to he 
distributed in installments ratably in proportion to the intt rest of each d e ~  isee 
under the agreement. Ibid. 

In distribution of estate under family agreement court si~ould order esccutor 
to retain funds amply sufficient to guarantee payment of annuities to infants. 
Ibid. 

Beneficiaries not made parties to an agreement for the distribution of the 
estate a re  not affected thereby and their rights must be determined solely 
by the provisions of the will. L a t h  1;. JfcCorkle, 308. 

!j 26. F ina l  Accounting a n d  Settlement. 
Under facts of this case, administrator was not guilty of unreasonable delay 

in settling estate. Trust Co. v. McDearman, 141. 
An estate is not fully settled until all debts are  paid or a11 assets eshausted. 

Ibid; Pelton v. Felton, 194. 
§ 32. Action f o r  Waste  o r  Devastavit. 

While the executrix is  alive and the administration is not completed by 
payment of all  debts or the exhaustion of all assets, and the distribution of 
the estate, the distributees may maintain an action for alleged nas te  o r  
devastavit committed by the administratrix. Felton v.  Felton, 194. 

FALSE IMPRISONBIENT. 

§ 1. Nature and Essentials of Right  of Action. 
Involuntary restraint and its unlawfulness are  the two essential elements 

of false imprisonment, and such restraint may be caused by threats as  well 
as  by actual force, but such threats must be sufficient to induce a reasonable 
apprehension of force. Hoffman z'. Hospital, 669. 
§ 2. Actions. 

Evidence that the manager of a hospital told plaintid', a patient in the 
hospital, she could not leave until she had paid her bill, that she remained 
then? a short period of time, believing she could not go, but then left, neverthe- 
less, in the hospital's wheel chair without any force or shorn of force being 
offered to prevent her going, is held insufficient to shorn an espress or implied 
threat of force, and defendant hospital's motion to nonsuit was properly 
granted. I ~ o f f m a n  v. Hospital, 669. 
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FALSE PIIETENSES. 

§ 2. Prosecution and Punishment. 
Evidence held sufficient to be subniitted to  the  jury as to  each defendant oil 

charges of conspiracy to  rob and  larceny of n s ~ u n  of money by trick. 14'. c. 
Fucr,  426. 

F I X T U R E S  

2. Manner of Annexation as Determining \\%ether Chattels Arr Afiurd. 
I n  determining whether cli:~ttels a r e  affixed to t he  realty,  the  cletermininl: 

factor i s  whether tlie cliattcls nre anliesed to tlic realty so tha t  they h a r e  ;I 

permanent mid fised position, the  manner of nnnesntion not beilia coiitrolling. 
even tlie weight of tlie cliattcl alone I~cing snffic.icnt. :111(1 the  intent with wliicli 
the  annesat ion  is  made is  relevant to tlie question. 111 o~ci i  r ,  L(ti111 Ij/~iil;. 5!H. 

3 4. Right to Remove. 
Unfised chattels do not become pa r t  of rc;llty, : ~ n d  ordinarily mortgagor is  

entitled to remove same a f t e r  fo rcchs r r e .  IZvorcii 1'. Loud BctrrX., 5!M. 

FOOD. 

$j 4. Sature and Grounds of Liability of Manufacturer. 
h person preparing food. niedicil~es, drugs, or bererages in pnckages or 

bottles is  charged with the duty  of rsercising due care i n  their  prepara t io i~ ,  
and  under certain circumstances may bc held liable in damages to thc  nltilnntc> 
consumer. Smith  ?;. Bott l i?~g Co., 544. 

S 15. Competency of Evidence and Proof of Segligencc. 
While the doctrine of res ipsa loquitur is  not availitble to establisli iiegli- 

gence on the  pa r t  of a person preparing food, drugs, o r  bereragcs,  such nvgli- 
gence need not be established l)y direct proof, but may 11e es t :~ l~l ishet l  by s u b  
stantially similar incidents ill rensonnl~le prositnity in time. Smith 1 ' .  IWtf l iw 
Co., 544. 

§ 16. Sufficiency of Evidence. 
Evidence tha t  plaintiff was  injnrcd by foreign ; ~ n d  delcteriolus su1)stnnc.w 

which he  clm111~ froni n bottled clril~li prelx~rc'd by defrntlant, n-itliont other 
evidence of negligttnce, is  i~isufficient to be sitbniittetl to the jnry. .llcCa~~rc 
c. Bott l i~rg  C'o., 5 G .  

Eridence of in jury  resulting f rom drinliing foreign suit1 deleterious sub- 
stances f rom n bottled drink prepared by tlefendant, v-it11 eridence tha t  other 
drinlis bottled by defendant a t  about the  s ame  time co11t:lined like foreign a~ntl 
deleterious snl~stanccs.  is  sufficient to take the  case to the  jnry. S~lriflr r .  
Bottliiig Co., 544. 

(Aroidance of policy for. see Insnr:~ncc,. I 

8 2. Misrepresentation. 
A supprc'ssio vcri l)y one \rhose duty  i t  is  to speak is  eclttirnlr~nt to :I 

szlgycstio falsi. Illctl('r c. Iirs. C'o.. 384. 

S 7. Waiver and Abandonment of Right of Action. 
111 action for  d;~niages for  fra~uclulent n i i s r e l ~ r e s e n t a t i ~  inducing esecutiou 

of lease of milling properties, finding, supl~or ted  by eridri~cc., t h a t  t rue  condi- 
tion of mine was  not discorered nnti l  some fire niontlls a f t e r  esccntion of 
lease, n-hcn l ( w c e  ceased to opernte the  mine. hrltl to  support conclusion of 
law tha t  lessee \\-its not l~rec lnded b y  co~~c lnc t  froni settiiig up colu~terclairn for  
f r aud  ill lessor's action for rents. Thvcctrlgill c. E'ctrtst, 2%. 
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# 9. Pleading. 
Thv facts constituting alleged fraud inlist be set ng  with such p;~rticnlarity 

as  to show all the elements of actionable fraud, including fraudulent intent. 
Griggs v .  Griggs, 624. 

# 11. Sufficiency of Evidence. 
Evidence he ld  for jury on issue of fraudnl(mt iniureprc~sentatiol1rtio and clam 

:~ges in sale of land by rendor. S i lwr  v.  Skidnmr?. 231. 
Evidence hcld insufficient to establish fraud in the procurcnlcnt of the execn- 

tion of notes for the balance of the purcba5e price of :I lot in n real estate 
subdivision. Stelling v. Trust Co., 324. 
§ 12. Instructions. 

Hcld: The measure of dnmnges plaintiff is entitled to recover upon a faror- 
trble verdict upon the ishue of fraud i.s the difference in the :Ictnnl value of the 
mortgage and note and their m l w  if they had been as  rrpresentrd, and ;I 

charge of the trial court giring the jury no other guide nu to the measure of 
damages except an instruction that they might c o ~ d d e r  the amount of tlle 
purchase price paid by plaintill, is error entitling defeiidal~ts to tt new trial. 
ICcnlzc7d~ o. Trust Go., 620. 

FRAUDS, STATUTE OF. 

8 9. Contracts Affecting Realty in General. 
Statute does not apply to erecntrcl contracts under which standing timber 

has been cut and converted into personalty. ITlcA~.t?~ur U. B ~ r d ,  321. 
While a n  equitable interest in land may not be conveyed by parol, an equita- 

ble interest may be abandoned, released, or waived in favor of tile holder of 
the legal title by conduct positive, uueqnirocal, and isiconsistent with an inten- 
tion to assert such equitable claim. but such waiver or al~andonn~ent, being 
an equitable defense, must be pleaded. Hare v. Wel l ,  484. 

# 12. Paro l  !l'rusts. 
Parol agreement to purchase a t  sale for benefit of debtor creates valid parol 

trust. Hare u. Weil, 484. 

GAMISG.  
§ 2. Slot Machines. 

Statute prohibiting slot machines which enable player to nlxke varying 
scores upon which wagers mag be made held valid. Calcictt v. JlcGcncli!/, 1. 

Slot machine is illegal under Laws of 1933 ~f the result of its operation is 
affected by the element of chance. Ton~br'rlirr c.. Rachtc'l, 250. 

3. "Futures" Contract. (Rights  of parties to contract see Contracts 
§ 7d.I 

The intent of the parties that  the merchandise contracted for should not 
be actually delivered is the cardin:tl element of a "futures" contract made 
illegal by N. C. Code, 2144, and the courts will disregard the form and ascer- 
tain whether the intent of the parties was to speculate in the rise a n d  fall of 
the price of the commodity. Fcnncr v.  Tuckc r. 419. 

§ 4. Lotteries. 
The possession of lottery tickets sufficient to raise prima facie eridence of 

the violation of C .  S., 4428, need not be actual physical pot:session. and they 
need not be found on defendant's person, it  being sufficient if they are  found 
in his place of business under his control. S. v. Jones. 640. 

Evidence that numerous lottery tickets and lottery ticket books were found 
in the store operated by defendant is sufficient to be submitled to the jury in 



INDEX. 

a prosecution under C. S., 4428, and defendant's contention that there ~ v a s  no 
evidence that he was in charge of the store is untenable when the record 
discloses that several witnesses referred to the locuv i n  qrto as  defenclant's 
place of business. S. z-. Jones,  640. 

GUARDIAX AND wann. 
5 23. Bonds and Sureties Liable. 

Sureties on successive bonds giren by a guardian are  jointly and severally 
liable for default of the guardian, and judgment may be taken agninst one 
before the cause is a t  issue against the other, plaintiff relator having no inter- 
est in tlie right of the sureties to contribntion between themselves Hroi~plr i~ 11 
r. Surctv Co., 631. 

The fact that  a successive guardianship bond is marked by someone "6nl)sti- 
tnte bond" does not affect tlie rule of the joint and sevtml liability of the 
sureties in the successive bonds to plaintiff relator upon default of the prin- 
cipal. Ib id .  
§ 24. Actions on Bonds. 

I n  an action against the surety in a guardianship bond, ins t i t~~ted  after 
failure of tlie principal to pay the amount found due upon accounting, plaintiff 
relator need not allege the conditions of the bond nor attach copy of tht. bond 
to the com~laint ,  since the bond is of record and if its terms do not provide 
liability upon the breach alleged, our statutory provisions, which become a 
part thereof, do provide for such liability. Hzcwzphre~ I;. Nurctu CO., 651. 

Allegations that the principal in a guardianship bond had failed to pay to 
tlie successor guardian the amount found to be due upon accounting for which 
judgment against tlie principal had been rendered in judicial proceedings in 
which defendant surety had fnll opportunity to appear and defend, sufficiently 
states a cause of action against the snrety, the account filed by the principal 
in tlie bond being only prima fume correct and not binding upon tlie ward or 
the successor guardian. Ibid. 

HIGHWAYS. 

1 Power to Enter Vpon Lands in Performance of Work on Project. 
An employee of a contractor for the State Elighway Commission w11o enters 

upon land in the perforinance of work upon a highway project is: a licensee, 
since he occupies the same relation to the owner of the land as  his employer. 
who is giren the right to enter upon the land for this purpose by virtr~e of 
the State Highway statute. D~tiin z-. Bonzhogcr, 172. 

§ 10. Establishment of County Roads. 
Evidence held sufficient for jury on issue of establishment of road mitlrr 

ch. SO, Public Laws 1000. J l o n  11 r.  Rridgcs, 123. 

13. Saturc and Right to Establishnient of Neighborhood Public Roads. 
Cartways Elre qltusr-public road% laid out and de~ignetl principall!: for the 

benefit of individuals. and paid for by them, although also intended to  some 
estent for public use, and cartways ma!: be ebtablished solely to g iw peti- 
tioning indiridui~ls accesb to  :I public high~vay. Tl~ctld~w~tp c. E'c~i~yrtsoir. l!h 

1 4  Procedure and Establishmant of Neighborhood Public Roads. 
The establishn~ent of a cartway involves the taking of p r iwte  property by 

eminent domain, and lmid therefor may not be taken without giving the owner 
notice and an opportunity to be heard. with right of appeal according to the 
due course of law. S. C. Cunstitution, Art. I, see. 35. T17uldroup z-. E'cry~rson, 
199. 
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Where private act does not provide constitutional procedure for ckrtain 
remedy, later general statute providing such remedy is in force in the locality. 
Ibid. 

Eridence hc7d to sufficiently establish cartway for purpose of prosecutio~l 
for destroying cartway bridge. S. v. ddams, 243. 

The Secretary of the Interior is not a necessary party in a proceeding to 
establish n cartwny over landr belonging to Indians in severalty or to a n  
Indian band. Ihid. 

Petition for establishment of neighborhood public road n?ed not allege right 
of casement in petitioners. Penrca v. Privette, 501. 

I .  Criminal Responsibility fo r  Obstructing Highway. 
Eridrnce kcTd to sufficiently establish cartway for purpost3 of prosecution for 

destroying cartway bridge. S. v. Adan~s, 243. 
The fact that the validity of a proceeding establishir~g a cartway over 

Indian lands might be questioned by the United States in 1 direct proceeding 
is 110 clefenw to a prosecution for destroying a bridge of the cartway, since 
the proceeding to establish the cartway .may not be collaterally attacked. 
Ibid. 

HOMICIDE. 

(Assault with intent to kill see Assault.) 
11. Vnrder in the First Degree 21 Evidence of Premeditation and De- 

3 Definition of Fmt Degree Murder liberation 
V. Justifiable or Excusable Homicide \ 111. Trial 

10 Scope of Defense in Genera l  25 Sufficiency of Wvldence and Nonsuit 
11 Self-Defense 27 Instructions 
12 Defense of Others b On Presumptions and Burden or 

VII. Evidence Proof 
1 6  Presumptions and Burden of Proof f On  Q u e s t I o n of Excusable or 
17 Relevancy and Competency of Evl -  Justifiable h omiclde 

dence in Genera l  h Form and Sufficiency of Issucs 
18 Dying Declarations and Instructions on  Less Degrees 
2 0  Ev~dence of Motive and Malice of the  Crime Charged 

30  Appeal and Rev ew 

8. Definition of F i r s t  Degree Murder. 
Murder in the first degree is the unlawful killing of a human being with 

malicc. and with premeditation and deliberation, C. S., 4200. S. v. Payne, 719. 
§ 10. Justifiable and  Excusable Homicide in General. 

When he has reasonable grounds to believe that a felonious assault is about 
to be committed, a private citizen b a s  the right and duty to interfere to pre- 
rent the supposed crime. 8. v. Robnnson, 273. 

The evidence tended to show that  defendant shot and killed the male com- 
panion of his estranged wife while they mere seated in  a cafe. Held: An 
instruction that  if defendant killed deceased with malice ,md premeditation 
and d(>liberation, and did i t  on account of his wife, the crime mould be murder 
in the first degree, is without error. S ,  u. Petree, 786. 
§ 11. Self-Defense. 

Itiglit to kill in self-defense rests upon necessity, real o m  apparent. S. c. 
Rob~nson, 273; S. v. Nosky, 304. 

If one uses language calculated and intended to bring on a fight, considering 
the language in regard to the circumstances and the relation between the 
parties, he is at fault in bringing on the affray, and his plea of self-defense 
cannot absolve him of all criminal responsibility, but a n  instruction that 
defendant would be a t  fault if he used language calculated 1 o bring on a con- 
troversy and it  does so, without instructing the jury that defendant must have 
intended thls result. is erroneous. S. v. Robinson, 273. 
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Person a t  faul t  may restore right of self-defense by quit t ing fight in good 
fa i th  and  giving adversary notice. Ibid.  

7Ylie11 a person i s  without faul t  in bringing on a n  affray, and i i  niurtlwons 
assault  i s  made upon him, he  is  not required to re t rea t ,  but may stand his 
ground and  kill his adversary if necessary in his self-defense. S. 2%. V o . ~ l c ! j ,  
304. 

If excessive force or ulmecess:lry violence i s  used in self-defense, defe~i t l :~nt  
i s  guilty of m a ~ ~ s l n u g h t e r  a t  least. Ibid. 

J lcre  language i s  not sufficient to  support the  plea of self-defense, but i t  is  
required t h a t  defendant be put in fear  of death or grent bodily h i ~ r m  It$ i111 

ac tual  or threatened assault .  Ibid. 
F e a r  either of death  o r  grea t  bodily ha rm will justify killing in self-defei~se. 

Ibid. 
The  evidence disclosed tha t  defendants were fugitives from justice and shot 

itnil killed all officer nttempting to  ar res t  them. and defendants r e fwed  to  stop 
their  ca r  al though commandetl to  do so ant1 althongh pnrsnetl by the  offiiser ill 
;I police ca r  ~ i t h  t h t ~  siren open, and tha t  d e f e n t l n ~ ~ t s  knew tleceasetl was  a n  
officer and  was  attelnptilig to iirrest them. Ht ld :  Deceased wns ac t i l~g  in the  
line of his duty  in attempting to  ar res t  defendants, :lnd dt~fnlt lants '  ~ w i s t i ~ i g  
ar res t  \\--as nnlawfnl,  C .  S., 2621 (62) ( a ) ,  (1.711 i e t  (6'1. i111tl tlic plcv~ of 
self-defense i s  not availalde to defendants. S. z. I'a~rrc'. 510. 
S 12. Defense  of Others.  

Stepson map kill in lawful defense of strpfatlier. S. 1;.  Kobiusoir. 273. 

§ 16. Presumpt ions  a n d  B u r d e n  of Proof .  
7Vhen the  intentional killing of n hnman being with a tlc>atlly wenpoll i s  

:~dmit ted  or estnblishetl, the  law implies malice, constituting the  offnise mus- 
tlrr in the  second degree. with the  burden on i le fwd:~nt  to show to the w t i s -  
faction of the  jury mntters in n1itig:ltion or escnsr.  S. 1.. Xobii~solr. 273 : h'. 1'. 
.lloslcu, 304. 

l 'he intention:~l killing of 1mm:ln being with a tleatlly n.e:~pon i n ~ p l i w  
~ n a l i w ,  and,  if notl i i~lg else :ippeilrs, constitutes rn~lrt lrr  in the  second tlegrw. 
8. c. Pccllne, 519. 

1 Relevancy a n d  Competency of Evidence  in General .  
Eyrry  circ~uinsta~ice tli:lt i s  cillcnlatetl to throw ; i~ iy  light npon the sulq~ost'tl 

(,rime is pmnissi1)le. S.  z. I ' c c v ~ r c ' .  'il!). 
The  Sta te  contendc~l tha t  defendmit took out insurance on the  life of his 

daughter and  thereaf ter  poisoned her  with stryc81ininc, tlint tlefend:~nt hat1 
previously poisoned his first ant1 scco~id wives, sucressively, and collected the  
insurance on their  lives, ant1 had attempted to poison :~liother woman 111jon 
whose life he hat1 taken out insnrtlnce. Held: Testimony trniling to  sho\v t1i:rt 
tlefendnnt's victims. ;is contentletl by the  Sta te ,  hat1 died of strychnine 11oison- 
ing. t ha t  defendant's daughter died of the  same poison, t ha t  the  prrmiums on 
the  policies on h r r  life were paid fu r the r  in titlvancc than other l~olicies hrltl 
1 ) ~  defendant, is  cun~petent  :IS tending to show linlrs ill the  chain of r i r rum- 
st:intinl evidence. h'. 1'. Smo(11i. 79. 

Evidence of art icles taken from dt~fentl i~nts '  c : ~ r  a f t e r  the  homicitle, inclutling 
pistols, guns,  sliells. bullets, tools, r tc. ,  is  rompe twt  to  shmv ;I design :ln(l y1:1n, 
and  the fac t  t h a t  the  articles were found seyertll months : ~ f t c r  the t l :~ t r  of 
the  crime does uot rentler the t>vitlt.nce inco~nl)c.tent. the  renloteness in t ime 
affecting only i t s  probative force. ~5". 1..  I'(I,IIII(,. 719. 

18. Dying Declarations.  
Evidence 11wld to  est:~blish 1)roper predicate for atlmissio~l of t c v t i ~ n o ~ ~ y  of 

d y i ~ i g  d e ~ ' l i ~ r a t i o ~ i s .  S. L'. L c ~ r i s ,  646. 
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HOMICIDE-Cont inued .  

§ 20. Evidence of Motive a n d  Malice. 
Evidence tending to show that defendant had taliell ont inbnrxnce oil his 

first two wives and had poisoned them, successively, and that another p c r c o ~ ~  
upon whom he had taken out insurance had suffered a sermns, hut not filtal. 
attack of poisoning, held competent to show motive and malire in prosecntioii 
of defendant for murder of daughter whose life he had ins1 red. S. 1.. N~ironh. 
79. 

Evidence of animosity between defendant and deceased lct ld competent as  
tending to show motive. I b i d .  

Evidence of repeated escapes from arrest and flight, n ~ t h  other cvide11c.e 
establishing that defendants were fugitives from justice rnd  had esprcswd 
their intention to resist arrest to the death, hcld competent upon the question 
of motive and malice in prosecution for first degree murder ill liilliiig offitrr 
attempting to arrest them. S. a. P a y n c ,  719. 

Evidence of threats against class to which dtwasrd 1)elong:ed 1icJ7d compete~~t  
to show malice. I b i d .  
9 21. Evidence of Premeditation and  Deliberation. 

The dealing of lethal blows after the deceased had been fdled and rerideretl 
helpless is evidence from which the jury may infer delibcra tion and premedi- 
tation. S. v. T a y l o r ,  521. 

Flight is not evidence of, and may not be admitted to prove  reme meditation 
and deliberation. S. v. P a y n c ,  719. 

Evidence of threats made by defendants in a prosecntiou for homicide i c  
competent to show premeditation and deliberation and previous expreas m;\lice. 
and while such threats must be directed toward dere:~secl nit11 sufficirnt d(.fi- 
niteness to connect them with the crime charged, \vhen defendants are fngi- 
tives from justice, evidence of malice against all officers ant1 threats to kill 
any officer attempting to arrest them and to die rather tl an be t n k t ~  into 
custody, is competent in a prosecution of defendants for ml~rder  of an officer 
attempting to arrest them. I b i d .  

The fact that the first alleged threat was made by defe~idants some three or 
four years prior to the homicide does not rtsntler evidence of sucli tlirr~iat 
incompetent when i t  appears that  the threat was repeated 1111 to the very tiinc 
of the homicide, since the remoteness of the threat goes to its weight and not 
its conlpetency. I b i d .  
$ 25. Sufficiency of Evidence and  Nonsuit. 

Evidence in this case held sufficient to support the contention\ of the State 
that defendant shot and killed deceased in the perpetration of a robbery, and 
therefore was guilty of murder in the first degree. C. S., -1:!00. 8. r. Brrrm. 
16. 

Evidence that  defendant killed his daughter by means of poiwn lrtltl snffi- 
cient for jury on charge of first degree murder. S. a. Snlotrk. 79. 

Evidence held sufficient for jury on question of defendant's guilt of f int  
degree murder. 8. v. T a y l o r ,  521; 8. v. P a y n c ,  719; N. c. I'c,trcc,, 755. 
§ 27b. Instructions on  Presumptions a n d  Burden of Protof. 

When the court fully charges the law on the burden of proof it  is not 
required that the court repeat "beyond a reasonable doubt" in the portion of 
the charge relating to the consideration to be given evidencr of rnotiw. AS. I . .  

Pe t ree ,  785. 
§ 27f. Instructians on  Question of Excusabk o r  Justifiable Homicide. 

An instruction that defendant would be a t  fault if he iised langnage calcn- 
lated to bring on a controversy and i t  does so, withont instr~icting the jur j  
that defendant must have intended this result, is errontwns. 8. c. Robinsoi i ,  
273. 
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130JfICIDE-Co~~tit1ued. 
I n  this case the court instructed the jury that  if defendants were at  fault 

in bringing 011 tlie figlit they could not pleat1 lwrfect self-defensr. H('lt7: 
Under the evidence, it was error for the conrt to fail to cht~rge tlie jury fur- 
ther that  even if defnldants Tvere a t  fault, if they quit tlie fight in good faith 
nnd gave their adversary notice of such action, clefendmits' rights to self- 
defense would be restored. Ibid. 
.I stepson has tlie right to kill in tlie defense of his stepfather, such right 

being coextensive with tlie right of self-defense, and under the evidt~nce in tliis 
case i t  w t ~ s  error for the court to fail to instruct the jury in regard 1 0  tliis 
right. whether the stepson aided his stepfather in his lawfnl dcfnisc or ill ;ui 
unla~vful assault being for the determination of the jury. Ibitl. 

When lie has reasoliable gromids to believe that  n felonious assanlt is a l~on t  
to be committed, n vrivnte citizen has the right and duty to interfere to pre- 
vent the supposed crime, and under the evidence in tliis case i t  was crror for 
the conrt not to hare  instrnctetl the jury upon this matter under tlic cwntni- 
tion and evidence of one of defendants. Ihid. 

111 tliis prosecution for homicide, tlie conrt instructed the jnry t11:lt tlefend- 
ant  would be justified in liilling his adversary if clefendant Irclicveil, ant1 lint1 
reasonable gro~lnds to believe, that  the act was necessary to s;lve liimsclf from 
death. Held: 7!he instruction must be held for error as  f;liling to inc l~~t l r .  a s  
a basis of the plea of self-defense, reasonable apprehension of grent bodily 
harm, even t l io~~gli  the court elsewhere correctly chnrgcld the jury on tlir 
question. since i t  cannot be ascertained which instrnction tlie jnrp follonrtl 
in arriving a t  i ts verdict. 8. c. Jfoslr.!~, 304. 

Instruction on question of self-defense 710ld erroneous in failiug to c,sl)l:~i~i 
1:lw of self-defense in case of nonfelonions assault arising npon the evit1mc.e. 
R. c .  U r l ~ a v t ,  752.  

The conrt charged that :l person may use snch forw as  re:isonal~ly : ~ p p r : ~ r s  
necessary to repel an  attack ant1 save himself from tlf,ntli or g r w t  l~otlily 
harm. Held: The instruction is siwceptitrle to the inttbrpretntion that the 
;~niount of force and the reason:ll~leness of the necessity should be tlrtrnninetl 
upon the facts and circumst:mces a s  they appeared a t  the time of trial, nnd is 
erroneous in failing to instruct the jury that the ;miontit of force and the 
necessity to act should be determined by tlie jury upon the facts ;~nt l  c4rcwni- 
stances as  they appeared to the defendant a t  the time of the assnult. Ibitl. 

An esception to tlie court's instruction that if thr  jury fonntl from tlici 
evidence that defendant liilled in his proper self-tlefense. ; IS thrrrtofore tletinetl 
by the court, then its verdict would lre not guilty. 7rrld ~mteiinble. S. I-. l'c~t~.c~c~. 
785.  
§ 27h. Form and Sufficiency of Issues and Instructions on Less Degrees 

of the Crime Charged. 
Evidence hcld to ~ v a r m n t  refusal of imtruct iol~ tlrnt in no tsrellt conltl 

defendant be guilty of murder in tlir first tlrgree. 6. 1. .  I['tr!ilor, .i". 
Instruction on question of convic.tion of lesser degrees of the crime c.li:~rged 

hcld without error. S .  E .  Pctrec, 785.  

8 30. Appeal and Review. 
Held: The exclusion of tlefentlant's evidence to the rffect tl1:lt tlic rc211ntt1- 

tion of the home of deceased \vns "bad for tlrinltil~g nntl froliclting l~ilrties" 
could not have affected the result, and an  exception to its escl~isioli is not 
sustained. S. v. Tn!llor. 521. 

,4n exception to an  instruction that a killing with a ileatlly wei111o11 r:~iscis 
a presumption of nillrder in the second degree will not be s~~s ta iue t l  n.lien all 
the evidence shows an intentional killing and clefendant plwtls self-defense 
based upon an  intentional killing. Zbid. 
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\\'here defclltl;~lit admits  the  f a t a l  shooting. and the  jury returns n rertlict 
of guilty of 1na1lslal1g11tr.r. the  n t l l~~iss ion of testi i l~ony of decl:ir;~tions 11y 
tleccasrd to the  effect t ha t  d t~ f t~ndnn t  shot him wit11011t rsc.iise. \vliile 11c n:ls 
nn :~ rmtd .  wonltl see~ri  Iiarmlrss. A'. 1 . .  Lcrcie. 646. 

T\'llhckn there  is  uo motion to  ~lolisiiit i n  :I proscxcii t io~~ for liomiciclc~, the‘ snfli- 
c i cwy  of tlic evitlc~nc4c of prelr~ctlitation ant1 deli1)c~ratioll to .\r:~rr:lnt thv ~111) -  

rnissiou of the  q ~ ~ r s t i o l l  o f  g ~ i i l t  of ~ n n r d e r  ill the first tlrgrec. is  nut presc'~ltetl 
f o r  rer im- .  8. 1 ; .  1'(7tr(2(,, 7s:. 

T l ~ o  c~ol~tentioli of e r ro r  in t hc  co~ i r t ' s  chnrgr on t 1 1 ~  qnrs t io~is  of prcnietlit:~- 
tion ant1 t lel i l)rmtiol~ and  on the p l w  of sc.lf-(1efr11sc~ innst Iw prwrntctl  for  
re\-it.\\- 1)s proper c s c ~ p t i t r i ~ s  to t he  chnrgc. Ibitl. 

§ 38. Nature and Essentials of Right of Action for Alicnt~tion. 
The  relation of p:lrcnt ant1 cliiltl jwtit ies the  parent in g i r i ~ ~ g  tht. c~lriltl 

conuscl a ~ i t l  adr ice  i n  regyrtl t o  tho cliild's 11l:rrit:kl rc,l:\tion:r so long :IS t hc~  
1)iIrelit ac ts  ill good fa i th ,  but the‘ injnrcd slro~~sc! I I ~ ~ J .  ~n i l i l i t i~ i l~  ilctiol~ for  
a1ie11ati011 w11tw the  1rare11t :lets with malice in I~reuliing 1111 1 1 1 ~  111:1rit:11 r( , l :~- 
tion. Jolt )istoit r-. dolt )rsto)t. 515. 
9 34. Competency and SuWcienry of Evidence of Alienat-ion. 

111 this action 1)g :I rilnrric~l wo1m111 :rgi~inst her  inother-ill-law for  nlieuatiol~ 
of the  affert io~ls of plaintiff's I i ~ ~ s l ) i ~ n d ,  tlicl evitlelrce i s  hd t l  s i~ff ic i t~ i~t  to  I)(, ~1111- 
~nitttbd to  t l ~ c  jury. Jo l~ r t s to?~  1%. .Joht!ston, 255. 
3 30. I)nn~agcs and Judgmrnt in Actions for Alienation. 

1,oss of snjrport o r  nssistnnce i s  :I groper t~lemelrt of tl:~~nrgc. in all i ~ c ' t i o ~ ~  
for  :~ l ie l~: r t io i~ .  but plaiutiff rn l~s t  illtrotluce solne c!rid(~nc~c~ of the  vn111o of 
s l~ppor t  of wliieh s l ~ c  W : I ~  (1q)riretl ill order fo r  i t  to I)c inclr1tl14 in the :~\\-:lrtl. 
and  tlic i n s t r w t i o l ~  on this issue in this case i a  hc~lti not objecTio~~nblt~ on tlitb 
ground tha t  i t  fa i l rd  to  limit recwrcLry to the. prese~i t  c:isli \-:lll~e of fl~tnrc. 
:~ssist :~nce,  there being no r r f r rc~nc~e in t l ~ c  c l ~ a r g e  to  :111y f l ~ t i ~ r t '  loss of 
;~ss is tan~cr .  JoA)rstorr v. Joh)rstoi~,  255. 

ISI>IASS .  

9 4. Criminal Offcnses Coninlitted Within Indian Reservation. 
Tllt~ crimin:ll lawh of the S t a t e  n re  applicable to  offenses corr~mitted 11 i thin 

:in Indian Reservation within t he  Imrders of the  State.  S. 1.. .ltltri)~s. 2-43 

(Seccssitg of indictment see ('onstitution:~l Law $ 26. ) 

5 2. I)uly Constituted Grand Jur). 
l 'hc 111nlc defendant moved to qiinsh the  bill of ir~dietnlent on t l ~ c  gro1111(1 

tha t  i l  was  r c tn r l~cd  by :I grand jury compostxtl t ~ ~ i t i r ~ l g  of men nnd tha t  
n-omtw had brcll ~ u n l n \ v f ~ ~ l l ~  cssc l~~ded therefrom Hcld:  There had been no 
c l i s c r in~ i~~a t ion  against  the  clas. or sex to  11 hie11 tlefendant belong\, ;111tl 11r 
could not have  I m l i  prejudiced by the  dlegecl tliscriminatioli, and  tlic.refore 
he  may not raise the  qiiebtloli of t he  qualification of \wlnen to serve a h  jnrorb 
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§ 9. Charge of Crime. 
I'rorisos wllich constitute cxcq~t io l l s  \~-itlttlr:~u-illg ;ui ac t  from the e011~1t~nl- 

~ ln t ion  of the  s ta tu te  constitute tlefe~lses ant1 11cwl 11ot I)? 1teg;tliretl ill tlic, 
intlictmc~iit, while provisos v'liich add a qn;~l i f ic :~t io~i  without whicli tilts ;let is  
not coi~delnncd by the  st;ltute r e l t~ t c  to essol~ti:ll c~lcnle~lts of thcb o f f c ~ i l ~ ~ ~  \\-llic.l~ 
must 1 ~ 1  sc~t out ill the. i~~d ic tn i c~n t .  h', I,. I ~ ~ / I . v .  70!), 

# 13. Motions to Quash. 
L)ci~i ;~l  of male clefendmit's motion to quil'll for  t l t i~ t  W U ~ I I C I I  \r(,r( '  t~\-c.ll~tlcvl 

f r o n ~  jury l r ~ l d  not prejnilicinl. S. 1.. S ~ ? I I X ,  ~XO. 

3 4. Xffir~nance and Disaffir~nance of Contracts. 
CoiiflicTing ericlence a s  to age Irc,ltl for  jriry 1111on p1(';1 of tlrfc~nsc of i~~f:rlrcy 

i ~ l ~ t l  c .o~int~rc ln in i  sccltii~g tlis:~ffirnin~lcc of contrtlct. . I rc~ ' l ) tc r~cc~ f'oi,p. 1. .  

E d  rrrrt~tls. 786. 

I S J U S C T I O S S .  

# 2. Inadequacy of Legal Remedy and I~~reparable Injury. 
In jn i~ct ion  will not lie to elljoin execution sale on :I jndgmeilt. sinvo t l lcw 

i s  ;cli adcquntc remedy nt law by motion ill the  c.;1tlet) to s tay  or r(~;111 tlie 
csecntion. Firrccucc Co. c. l ' r~ i s f  CO., 369. 

# 5. Enjoining I'rosecution of Actions. 
Ilisnrer may not elljoin thirtl person from prosecntinp snit  ~ r l i i l e  it 1itig;t t r s  

i t s  coi~t r ; lc tn ;~l  obligation to defend s;lnie. Ccrs~ccclt!~ ('(1. c. DcLo:ic.r. 334. 

10. Bonds and Procedure. 
I n  ;11i action to abate  a public i~nisance  l~lnintiff relator is  not rc~clrtirrd to 

girt. :rn uilclertnking. C. S., 3181, the  provisions of C. S.. 854. not Iwiilp :rllpli- 
ca l~lc .  C u ~ y e ~ r t e r  1..  Hoyles, 432. 

8 11. Continuance, Modification and Dissolution. 
Ordii~nrily,  \\-hen tlie fncts arcJ in tlispnte in :111 ;~c t ion  for d:1111:1-.c,s ;~iitl t o  

restr: i i i~ f ~ t t u r e  cmtting of s t u ~ ~ d i n g  t i n ~ b c r  I I ~ I ~ I I  w,qertio~i of i r r tq) ;~r : t l~ l (~  i i~ j i i ry ,  
tlic temporary order sllonld be co1ltinnt.d to the  lienring. C.  S.. 84;. or tlitt 
t lefratlai~t  be reqnirrcl to g i re  bond, C. 8.. 846. Lrr?chorr ?'. Vc..l~.flr~it.. 260. 

TVlie~i tlie facts a r c  ill tlis1)llte ill :In nc.tioll to restrain tho c.uttillg of st:r~itl- 
i ~ i g  timber, i t  is  e r ror  for  the  t r ia l  court  upon the  11e:lring of the) ordclr t o  
*Ilow cnnsc to tlismisr t l l ~  :~ct ion  nnd tleprire plaintiff of n jury t r i :~ l .  I l~ i i l ,  
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INSURANCE. 
111. Insurance Agents and Brokers 31. Avoidance  or  Forfeiture of Policy for 

9. A u t h o r i t y  a n d  Liabil i ty of Brokers Misrepresentation of Fraud 
and Agents a .  Policies Issut!d Without Medical 

IV. The Contract in General Examinat ion  
13. C o n s t r u c t ~ o n  a n d  Operation in Gen-  34 .  Disability Clausex 

era1 
V. Fire Inbnranrr 

g. ~ a g m e n t  a n d  Discharge of Dis- 
ab l l i tv  Rrnefl tn " - ~ - ~ - ~ ~  - 

17 .  Insurable In teres t  36. Payment  a n d  Discharge of Policy 
2 2 .  Avoidance or Forfeiture of Policy d. Assignment 

b. F o r  N o n p a y m e n t  u f  P r e m i u m s  o r  VI I .  Double Indemnity, A c c 1 d e n  t, and 
Assessments Health Insurance 

e. For  Breach o f  Condi t ion  or  War- 39. Provisions Relatlng t o  Intentionally 
r a n t y  against Addi t iona l  Insur- Inflicted Injuries 
ance  41 .  Actlons on Doubls Indemnity Clauses 

2 4 .  Extent of Loss and Liabil i ty of I n -  a n d  Accident Policies 
surers VIII. Liability Policies 

c. Companies Liable 47 .  Distinction be tween  Liability and I n -  
d. Persons Entitled to Payment demnity Contracts 

2 5 .  Actions on  Policies 49 .  Defense of Action by Insurer 
c. Evidence and Burden of Proof 51 .  P a y m e n t  and Subrogation in General 

\ I .  Life knsurance 51b. Payment  upon  I?solvency of Insurer 

5 9. Authority and  Liability of Brokers and  Agents. (13roker's right of 
subrogation against insurer see hereunder 5 5 1 . )  

.hi insurance broker undertook to obtain liability insuranc? coverage for its 
client, rryreseiited that the iiisura~ice coverage had been obtained arid de- 
mai~ded pnyment of premium, and the client, in reliance on the representation, 
m:~tle no further ncgotintion with respect to insurance cover ige, and paid the 
premium. which the broker forwarded to the insurer. Hclr f :  By its conduct 
:~ntl representations, the broker is estopped from denying that its client was 
protected 1)s the insurance ordered. Uoneu .c. Ins.  CO., 563. 

1 Construction and Operation of Insurance Contractri in  General. 
Polic2ies of insurance, having been prepared by insurer, will be liberally 

interpreted in favor of insured. Abcrwthy v. Ik~s .  C'o., 23. 
I , a w  ill force a t  the time of the execution of a contract become a part 

thereof'. Ihid. 
The parties are bound in accordance with the terms, prov~sions and limita- 

tions set out in their agreemrnt. Whitakcr 2;. Ins. Co. ,  376. 
5 17. Insurable Interest. 

The dcvisce of the fee to property subject to a charge in a certain sum in 
favor of other beneficiaries under the will, has a separately insurable interest 
in the prol)erty, nliicli he may protect for his sole benefit. Bryan a. I n s .  Co., 
391. 

The executor of a solvent estate has no interest in real property devised by 
will, and inas not recover upon a fire insurance policy taken out by him on 
tlie property, since the estate suffers no loss from the destruction of the 
buildiiig by fire. Ibid. 

!?J 22b. F o r  Nonpayment of Premiums o r  Assessments. 
Where n mutual fire insurance company relies on the faillire of insured to 

pay an assessment levied against policyholders in order to dvfeat recovery on 
the policy, it niust shorn that the assessment was legally made in conformity 
with the provisions of C .  S., 6353, and where it  fails to so show and plaintiff 
insurer testifies that she did not get notice of the assessment or of the cancel- 
lation of tlie policy, peremptory instructions against insurer on the affirmative 
defense are  without error. dbcrnethy v. Ins.  Co.,  23. 

5 22e. F o r  Breach of Condition o r  Warranty Against Additional Insur- 
ance. 

Findings that insured did not make agreement to take out additional insur- 
:mce hcld conclusive. Bryan a. Ills. Co., 391. 
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I S B U R A K C E - C ~ ? I ~ ~ ~ U ~ ~ .  
Other insnrance issued to  person having separably insurable interest  does 

not violate provision against  additional insurance. Zbid. 

§ 21c. Conlpanies Liable.  
I n  determiniiig t he  proportionate linbility of several insurers issuing their  

respective policies on the  same property, the  amount  of iiisurance iss~ietl by 
one of them should be disregarded when i t s  policy i s  void because issued to n 
person having no insurable interest. Br!jau v. Ins.  Co., 391. 

The  face amount of the policy of one insurer is  the  correct basis for  deter-  
mining the  proportionate liability of another  insurer issuing a policy on the  
same property, even though the  parties to such other policy agree to n coni- 
proniise settlement for  less thaii i t s  face amount. Zbid. 

§ 24d. Pe r sons  En t i t l ed  t o  Paymen t .  
Where  the  devisee of the  fee, subject to  a charge in favor of other bene- 

ficiaries under the  will, takes  out a fire insurance policy for  his sole 1)cnefit. 
the  other beneficiaries a r e  not entitled to a n  accounting f rom him for  the  
proceeds of tlie policy upon the  destruction of tlie premises by fire. I<r!/(!i~ 
L.. 111s. Co., 301. 

25c. Evidence  and B u r d e n  of Proof .  
Where plaintiff introduces tlie fire policy sued on, and  evidence of the  

destructioii of the  premises insured by fire, the  burden i s  011 defendant insnrer 
to establish affirmative defenses relied on to defeat  recovery. Sbor~ rc> t l~y  z'. 
Ins. Co., 23. 

3 31a .  Policies I s sued  W i t h o u t  Medical  Examinat ion .  
Evidence hcld t o  disclose f r aud  in procuring delivery of policy issued with- 

out n i e c l i d  examination. But ler  c. 111s. Co., 384. 

S4g. P a y m e n t  a n d  Discharge  of Disabil i ty Benefits. 
The policy in su i t  provided fo r  disability benefits payable annually during 

disability on the  anniversary date  of tlie policy. Insured received several 
annual  disability payments, a n d  died less thaii two months before another 
disability paynient was  due. Hcld: Under the terms of the policy insured's 
death  terminated the  disability and matured the  policy prior to the da t e  of 
the  n e s t  aiinual payment, and  insured's personal representative is  not entitled 
to recorer payment on the  disability clause for the  proportionate pa r t  of the  
year prior to insured's death. Ti7ells c. Ins.  Co., 158. 

Where disability benefits a r e  payable aniiually mu1 insured (lies less t han  
two months before a n  annual  payment bwoines due, insured's personal repre- 
s m t : ~ t i r c ~  is  not entitled to r w o r e r  disability benefits for  the  proportionate 
pa r t  of tlie year during which insured lived, since the  annuity does not come 
within tlie exceptions to the  common lam rule t ha t  :~nnni t ies  a r e  not appor- 
tioilable, o r  within statutory modifications of t he  common l a ~ v .  Ibid. 

C. S.,  2346, providing t h a t  annuities shall  be apportionable in certain in- 
stances, has  no application to disability benefits payable annually under the  
ternis of a n  insurance policy, since there is  no provision for  successive owners, 
but the  right to  payment termiiiates upon the  death  of insured. Zbid. 

36d.  P e r s o n  En t i t l ed  t o  P a y m e n t  Upon Ass ignment .  
A corporation was  made the  beneficiary of a policy on the  life of one of i t s  

officers. The  corporation became insolvent, and intervener alleged a n  agree- 
ment by the  receiver to assign t h e  policy to  the  insured officer upon his pay- 
ment of t he  cash value, upon the  approval of the  court. Insured died prior to  
approval of the  agreement by the  court. Hcld: Even conceding t h a t  the  terms 
fo r  t he  transfer of the  policy were sufficiently definite to  constitute a contract ,  
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the approval of the court was made a condition precedent, :1nd such approval 
not having been given, there was no valid and subsisting contract to trau.fer 
the policy, and intervener is not entitled to recover the grocwxls of the policy 
from the receiver. F c d ~ r u l  Reserve Bank  z'. Mfg .  Co.. 400 

8 39. Provisions Relating t o  Intentionally Inflicted Injuries. 
The policy in suit provided for paymelit of' double indeinnity in thc event 

insured died of injuries inflicted through external, violtblit aiitl accidental 
means, provided such injuries were not self-inflicted, or iiitention:xlly inflicted 
by another. Held:  A11 instruction that if insured died of ;I gumhot wountl 
"intentionally inflicted by" another, the lam would regard this nh I)y acci- 
dental means, and upon such finding plaintiff would Iw cntitlod to double 
indemnity, is error. IVhitaker c. Iws. Co., 37(i. 

41. Actions on  Double Indemnity Clauses and Accidcnt Policies. 
Erroneous instruction a s  to liability on double indeninity pro1 ihion h t l d  not 

cured by verdict. TVhitaker c. Ins.  Co.. 376. 
Insured died a few hours after playing ill :i football game. Plaintiff lwiie- 

ficiary contended that the cmlwlns causing tleath resulted from a hlow re- 
ceived while he was playing in the game, tlnd that therefore insured's death 
resulted from bodily injnries sustuiiied solely through external, violeiit and 
accidental means within the terms of a donble indemnity clause in the policy. 
Held:  The physical condition of insured immediately after the game w:th :I 

proper subject of inquiry, and testimony of declari~tiow ~y in5ured a t  that 
time a s  to his bodily feeling was properly admitted. JIiotnc ti r. Itis. Co., 504. 

8 47. Distinction Between Liability and  Indemnity Contracts. 
Whether policy is a liability or an indemnity contract d?pefids upon intent 

of parties a s  expressed in the instrument. Botieg r.  Ifis. C7., 470. 
Policy in suit held to insure against liability and insured was entitled to  

recover upon rendition of judgment in favor of third person. Ibid.  

8 49. Defense of Action by Insurer.  
Insurer is  bound to defend action when the allegations 111-ing it  within class 

of actions insurer agrees to defend. Casuc~ltu Co. u. DcLo,:icr, 331. 
Insurer may not enjoin third person from prosecuting suit while it litigates 

its contractual obligation to defend same. Ibid. 

5 5la. Payment  and  Subrogation i n  General. 
Insurance broker paying claims under liability policy in good faith held 

entitled to subrogation. Boney  v. Ins.  Co., 563. 
Broker held entitled to maintain action against insurer 11pon assignment by 

insured. Ibid. 
5 51b. Payment  Upon Insolvency of Insurer.  

Where judgment against insured is rendered on a risk covered by a liability 
contract, claim against the receiver of the insolvent insure1 should he allowed 
on i ts  admitted policy upon proof of the judgment, and where insured has also 
become insolvent the disposition of payments on the claim by insured's receiver 
is for the determination of the court. Boney  c. Ins.  Co., 470. 

INTOXICATING LIQUOII. 

5 2. Construction and  Operation of Control Acts andl Repeal of Prior  
Acts. 

Under the second section of the 21st Amendment to the Federal Constitution. 
any state can prohibit the transportation or importation of intoxicating liquors 
into its territory. S. v. Epps, 709. 
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The  "A. 13. C. Act," ch. 49, Public Laws of 1937, does not repeal t he  Turling- 

ton Act, S. C. Code, 3411, since the two ac ts  a r e  not in conflict, and  the later 
ac t  repeals only prior laws inconsistent tlierewitll, and therefore only prori-  
sions of the  Tnr l i i~gton Act in conflict with the  l t ~ t e r  ac t  :Ire rq-mled. I b i t l .  

§ 4b. Constructive Possession. 
An instruction to the  effect tha t  tlefendant would be guilty of illegal posses- 

sion mid tralisportatioii, wlietliw lie was  dr i r ing  or not, if lie were present in 
his car ,  aiding mid abett ing his cornp:uiion, and li:~tl in his constructire posses- 
sion and under his control tile intoxicating licll~or, is  n i t hoo t  er ror  since 
actual physical l~ossession is  not necessary for  conviction. S .  z.. Epps, TO!). 

9 4e. Effect of Control Act as to Legality of Possession. 
"A. 13. C .  Act" does not repeal prorisions of Turlington Act a s  to possession 

by indiridual for  purpose of sale. S. 2.. Epps, 709. 

§ 5c. Second Offense of Manufiicturing Intoxicating Liquor. 
The second offense of manufacturing spirituous liquor is  a  felon^. ('. S . ,  

3409. S .  v. S o ~ l d c r s o t ~ ,  381. 
9 7b. Effect of Control Act in Regard to Transportation. 

The transportation of intoxicating liquor for  the pllrpose uf sale other t han  
to a n  Alcoliolic Bererage Control Board,  ant1 the  transportation of intosicating 
liquor ha r ing  the  cap, o r  seal  on tlie containers opened o r  brolten, a r e  not 
pcrmittetl by cli. 40. Public L a ~ r s  of 1937. :mtl therefore the  prorisions of t he  
Turlington Act in regard to transportation in such cases ;Ire still in effect. 
8. 2'. Epps, 709. 
9 9a. Warrant and Indictment. 

,I person mag be tr ied on a charge of manufactnring spirituous liquor for  
tlie second ofYense only upon indictment, since the offense is a felony. S. 2;. 
S~o tdo ' so t~ ,  381. 

A11 indictment charging defendant with unlawful possession of intoxicating 
liqiior for  tlie purpose of sale, contrary to tlie form of the s tn tu te  in such cnses 
mnde mid provided i s  sufficient, tlie prorisions of S. C. (lode. 3379, not h ; ~ r i n g  
l~een  repealed by cli. 40, Public Laws of 1937. S. 2;. E p p s ,  709. 

A11 indictment for  illegal possession and  transportation of intoxicating liquor 
need not negative the  conditions under \vhicli intoxicating liquor may be pos- 
sessed for  the  purpose of sale and may he transported,  since the  esceptions 
a r e  mat ters  of defense. IZtid. 
9 9b. Competency and Relevancy of Evidence. 

The presence of empty whiskey bottles around a defendant's store and  filling 
station constitutes some evidence tha t  wliiskey had been consumed on the  
premises and  tends to  assist  in establishing tha t  defendant possessed whiskey 
for  the  purpose of sale. S.  z.. L i b b y ,  662. 

9c. Sufficiency of Evidence. 
Evidence t h a t  o re r  a gallon of ~rliislrey in  pint  bottles with unbroken seals 

was  found on defendant's premises, t ha t  defendant admitt ing owning tlie 
\rliisBey, and  t h a t  empty bottles were found around premises, is lleld sufficient 
to be submitted to the  jury on a charge of illegal possession of intoxicating 
liquor fo r  the  purpose of sale. Ch. 49, Public Laws of 1937. 1;. C. Code, 3370, 
3411 ( j ) .  S. u. L i b b y ,  662. 

Evidence held sufficient fo r  jury on charges of illegal possession for  sale 
and  transporting intoxicating liquor. S. v. Epps, 709. 

5 9e. Instructions. 
Instruction need not charge a s  to  legal transportation w e n  there is  no 

evidence tha t  transportation was  legal. S. I:. Epps, 709. 
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JUDGMESTS. 

I. Judgments by Consent VIII. Validity, Attack, and Setting Aside 
1. Nature ,  Construction,  a n d  Essentials 22. Procedure :  Direc.t a n d  Collateral  A t -  

of Consent J u ~ l e r n e n t s  $;t?k ...... 
4 .  A t t a c k  a n d  s e t t i n g  Aside Consent 23. F o r  Surprise.  Inadver tence ,  a n d  E x -  

J u d g m e n t s  cusable 
11. Judgments by Default (Setting mide 26. TTant of Jurisdiction 

see hereunder 8 23) X. Operation of Judgnnents as  Bar to Sub- 
11. Rendition of J u d g m e n t s  by Defaul t  sequent Action 

VI. Judement on Trial of Issueli or Hear- 32a. Parties a n d  the i r  Privies 
ings on Motions 33a. Bar o f  Consent ~ " d g r n e n t s  

18. Time a n d  Place  of Rpndition 34 .  J u d g m e n t s  of Federa l  Courts a n d  of 
V l I .  Docketing and Lien 01 her  S ta tes  

19d. Priori t ies against L a t e r  Acquired 36 .  P lea  of B a r ,  Hc>arings, a n d  Determi-  
Real E s t a t e  nation 

I .  Kature, Construction and  Essentials of Consent Judgments. 
A judgment by consent is in effect the contract of tlie pa ,ties entered upon 

the records with the sa~ivtion and permisblon of the courl, and it  must bc 
construed in the same manner a s  :I written contract between the parties. 
Carpor  f c r  c. Carpor  tc r .  36. 
h consent judgment is  the contrnrt of the parties entered upon the record5 

with the sanction of the court, mid the jl~dgment must be conitrued in the 
hame manner as  a contract to ascertain the intent of the parties. IVrbato' 
2.. I i ' e b ~ t e r ,  135. 

A con\ent judgment is as  ralid and binding a? a judgment rendered upon the 
trial of a cause. Luzc' v. C l e w l a n d ,  250. 

5 4. Attack and  Setting Aside Consent Judgments. 
The procedure in attacking a consent judgmclnt oil the ground that a Dartg 

thereto was a minor or ~ i o ~ c  C O W ~ O S  ? H C I I ~ I S  and incapable of consenting. is I)> 
motion in tlie cause. Gtbson v. Gordotr, 666. 

When a consent judgment of a minor or a person rro~r cornuoy t w ~ r t i s  recites 
that the court investigated the facts and fount1 that the w tlement was just 
and reasonable, the finding is conclusive. I b i d .  

§ 11. Rendition of Judgments  by Default. 
TVhen defendant in an action for the possession of real property fails to file 

the required bond the clerk is authorized to enter judgment by default final. 
C. S., 59; ( 4 ) .  on any Monday, but he is without jurisdict~on to enter such 
judgnient except on Xonday, C.  S., 597 ( b ) ,  and such judgnient entered on a 
Wednesday is properly set aside upon appeal to the presiding jildge at term. 
Clegg  v .  Canadu,  258. 

Kegotiations, as  distinguished from agreement of counsel, ?annot he held to  
extend the time to a day other than a Xonday for heari lg  a motion and 
entering judgment by default final for want of the required ~ o n d  in an action 
in ejectment, and the findings of the court in this case ( I I Y  held to disclose 
that  no definite agreement of counsel had been made. I b t d .  

1 Time and  Place of Rendition of Judgments  on Tsaues o r  Motions. 
Court may not make order substantially affecting rights of parties out of 

the county and district, except by consent. J t f f r e y s  v. Jef f rcys ,  531. 
Where it  does not appear that parties agreed thereto, order entered outside 

of county and district mill be vacated. I b i d .  

§ l9d.  Priorities Against La te r  Acquired Real Estate. 
When an heir acquires land or property to be treated a s  realty subsequent 

to the docketing of the several judgments against him, the judgment creditors 
are not entitled to priority in accordance with the date of the docketing of 
their rc3spective judgments, but are  entitled only to application of the property 
to the judgments pro rata. C. S., 614. L i n k e r  2;. Linker ,  351. 



JUDGMENTS-Continued. 
5 22. Procedure: Direct and Collateral Attack. 

Only void judgments are subject to collateral attack. S .  v. Adants, 213. 
Procedure to attack consent judgment on ground that  plaintiff was a minor 

or nor1 compos necrztis is by motion in the cause. Gibsoa z3. Gordo??, 666. 

5 23. For Surprise, Inadvertence, and Excusable Seglect. 
Defendants duly serred with summons are not entitled to set aside a judg- 

ment by default final for surprise or exclisable neglect because they hnd no 
notice that the case was calendared for trial and no notice of the trial. 
Fertilizer Co. v .  W h o r t o ~ ,  211. 

In  setting aside a judgment under C. S., 600, the court is required to find 
the facts not only in regard t o  the excusable neglect relied 011, but also the 
facts in regard to meritorious defense, and a finding of a "meritorious defense" 
without finding the facts showing a meritorious defense, is insufficient. Par- 
well v. Iveu ,  614. 
8 26. Want of Jurisdiction. 

A prima facie presumption or rightful jurisdiction arises from the fact that  
a court of general jurisdiction has acted in the matter. S.  2;. Adams,  213. 
5 3%. Parties and Their Privies. 

Judgment in action by minor, brought bx father as  next friend, hc71d not 
to bar action by father to recover for loss of services. Rabil v .  Farris. 414. 

§ 33a. Bar of Consent Judgments. 
When a consent judgment of a minor or a person lion C O I ) I I ) O S  t n r n t i ~  recites 

that the court investigated the facts and found that the settlement was just 
and reasonable, the finding is conclusive and the judgment is a bar to a snhse- 
quent action 011 the same cause of action. Gibso~t v. G o r d o ~ ,  666. 

§ 34. Judgments of Federal Courts and of Other States. 
Under the full faith and credit clause, U. S. Constitution. Art. IV,  her. 1, 

a consent judgment of another State will bar the parties from maintaining an 
action in our courts if such judgment would bar the action in the jnrisdiction 
which rendered the judgment, unless the judgment is set aside for fraud or 
mutual mistake. Law v. Cleveland, 290. 

Judgment of South Carolina court in action involving same parties and 
subject matter held to bar action in this State. Ibid.  

5 35. Plea of Bar, Hearings and Determination. 
An estoppel by prior judgment between the parties on the same came of 

action is properly pleaded in the answer. Gibson z'. Gordon, 666. 
Upon a plea of estoppel by prior judgment between the parties, the record 

itself in the former action, being in existence, is the only evidence admissible 
to prove its contents. Ibid.  

J U R Y .  

5 5. Right to Trial by Jury. 
When the facts are  in dispuk in an action to restrain the cutting of stand- 

ing timber, i t  is error for the trial court upon the hearing of the order to show 
cause to dismiss the action and deprire plaintiff of a jury trial. Lawl~otl  v. 
.%fcArtltur, 260. 

Court must submit issues to jury even when eridence is sufficient to war- 
rant directed verdict. Bank  %. Stone,  598. 

§ 8. Jury Panels. 
Challenge to the array for that jury commission drawing the panel was 

created by ch. 177, Public-Local Laws 1031, and was not legal agency for 
drawing the panel, should hare been sustained. Reed v. Madison Countll, 145. 
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JUSTICES OF THE PEACE. 

(Appeals from Justice's Court see Courts $ 2d.) 

§ 4. Pleadings. 
Pleadings must be written and verified in action against city in justice's 

court. Kalte v. Lexington, 779. 

LABORERS' AXD BIATERIALMEN'S LIEX!3. 

5 10. Procedure a n d  Enforcement of Lien. 
When plaintiff is estopped by its election in asserting a lien under C. S., 

2437, from asserting a lien under C. S., 2433, and its action brought solely 
under C. S., 2433, is dismissed as  of nonsuit because of such election, plaintiff's 
remedy is by instituting another action to recover for materials furnished the 
contractor and used in the construction of the building under C. S., 2437. 
Lumber Co. v. Perry, 533. 

LANDLORD ANDTENANT. 

§ 8. Possession and  Use of Premises. 
Lessee is not contractually bound to occupy and use demised premises in 

absence of express agreement in lease contract. Jenkins v. 6!08e's Stores, 606. 
5 15c. Renewals and  Extensions. 

Notice of intention to renew must be given a s  required by lease, a s  time is  
of the essence. Realty Co. v. Demetrelis, 52. 

Acceptance of sums after expiration of lease held not to waire notice 
required under renewal agreement. Ibid. 

5 19. Notice of In ten t  t o  Terminate. 
When lease terminates by its own terms on specified date, landlord is not 

required to give notice. Realty Go. v. Demetrelis, 52. 
§ 22. Determination of Amount of Rent. 

Lease provided for minimum rent plus percentage of gross sales in excess of 
stipulated amount. Lessee operated its store in the premises, and then moved 
its store, and tendered lessors the minimum rent for the year the premises 
were unoccupied. Lessors contended they were also entitled to percentage of 
gross sales made in new location. Held: In  absence of express agreement 
lessee was not bound to occupy the premises, and lessors are  entitled only to 
minimum rent tendered. Jenkins v. Rose's Stores, 606. 
§ 26. Actions and  Counterclaims for  Misrepresentation of Condition of 

Premises. 
In  a n  action for rent, tenant may set up counterclaim for fraud inducing 

execution of lease contract. Threadgill v. Faust,  226. 

LAHCENY. 

§ 5. Presumptions a n d  Burden of Proof. 
An instruction that  the recent possession of stolen property raises the pre- 

sumption that  the possessor is  guilty of larceny of the property, placing the 
burden on him to offer an explanation sufficient to raise a reasonable doubt 
of his guilt in the minds of the jurors, is held erroneous a s  placing the burden 
on defendant to raise a reasonable doubt of his guilt in the minds of the 
jurors if they should find he had recent possessioq of stolen property. S. v.  
Baker, 524. 

Recent possession of stolen property raises presumption to be considered 
merely a s  evidential fact along with other evidence. Ibid. 
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1$ 5. Sotice and Demand. 
An action instituted against the surety in a guardianship bond is not barred 

when instituted within three years from the principal's failure to pay ov?r 
npon demand the amount found to be due upon accounting. II t tnzplrre~~ 1.. 

S'zti-ctll Co., 651. 
§ 10. Death and Administration. 

S o  statute of limitations bars administrator's right and duty to sell lands 
to nlalre assets to pay debts. T r u s t  Cro. c. M e D c u r m a ~ ~ ,  141. 
8 11. Institution of Action. 

Amendment making true owner defendant is not continuation of original 
snit to foreclose tax certificate. Sl'endell v. Scnvboro, 540. 

§ 12a. Part Payment in General. 
While part payment will not repeal the bar of the statute on a cause of 

action ill tor t ,  the complaint is  held sufficient to allege an  action e x  cotltrartu 
under the rnle that  a person whose property has been wrongfully coiirerted 
may n-nire the tort and sue on contract, and the court's charge on the effect 
of part payment on the cilllsc c x  colltrctct~c is held without error. Patterson 
T. d l l e v ,  632. 

LIS  PESIIENS. 

3. Sufficiency of Sotice. 
When an  action involving title to realty is instituted in the county in which 

the land lies, the action itself is notice, and no notice under C. S., 500. i s  
required, but mere description of the land in the complaint is insufficient, i t  
being necessary that  its allegations show that title to the land is involved. 
Jarre t t  c. Holland,  428. 

Action for recovery of purchase money held not to i~lrolve title so a s  to 
constitute notice of lis pe?zdem. Ibid.  

5. Operation and Effect. 
h party purchasing property, the title to which is involved ill a pending 

suit, of IT-hich he has actual or presumptive notice, is bound by the judgment 
;lb much as  the party to the action from whom he bought. Jarre t t  v. Hollnlrd, 
428. 

MASTER AND SERVAKT 

I. The Relation 39a. Employees within Meaning of t h e  
l a .  Employees a n d  Independent  Con- Act in General  

t rac tors  39b. Independent  Contractors 
111. Employer 's  Liabil i ty f o r  In jur ies  t o  39c. Residence of Employee 

Employee  40. In jur ies  Compensable 
12. Employer 's  Liability for  I n j u r y  t o  I n -  a .  In jur ies  Compensable in General  

dependent  Contractor e .  W h e t h e r  Accident Arlses "Out of 
IV. Liabil i ty f o r  I n j u r y  t o  T h i r d  Persons t h e  Employment"  

? l a .  : 'Employeesw within Meaning of t h e  f .  Whether  Accldent Arises "In t h e  
Rule Course of t h e  Employment" 

2lb.  Course of Employment :  Scope of h. Intoxication of Employee 
Author i ty  41b. Costs a n d  Attorneys'  Fees  

23. Segi igence  or  Wrongful  Act of Ser- 4i .  Notice a n d  Fil ing of Claim 
vant  49. Exclusive of Remedy 

VII. Workmen 's  Compensation Act 53a. F o r m  a n d  Rendition of Award 
37. Nature  a n d  Construction of Com- 56d. Mat te rs  Reviewable upon Appeal 

pensation Act in General  65g. Determination a n d  Disposition of 
Appeal 

5 4a. Employees and Independent Contractors. 
The relationship of owner and independent contractor is not changed by the 

fact that the contractor agrees to do additional work of the same nature not 
corered by the original contract, which additional work is under the con- 
tractor's control, including the furnishing of labor and material, the owner 
being interested solely in the result. O d u m  v. Oil Co., 475. 
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2 Employer's Liability f o r  Injury t o  Independent Contractor. 
Independent contractor may hold owner of structure liable when contractor 

is hurt  a s  a result of a defect in scaffolding built by owner and used in per- 
formance of work by the contractor with the owner's permission. O t l u > ~ r  I.. 
Oil Co., 478. 

§ 21%. "Employees" Within Meaning of t h e  Rule. 
Defendant company rented a tractor and driver for \~-ork 011 an E. 11. ,I. 

projevt, the truck and driver being under thr  direction and control of the 
E. R. A. superintendent. Plaintiff, an employee of the Emergency Relief 
Administration, instituted this action to recover for injnrits inflicted by w ~ d  
truck and driver. Held: Judgment of nonsuit was properly entered on author- 
ity of Liverman v. Cltne, 212 N. C.. 43. Wadford 2.. Grcgorli Cllnndlcr Co., S W .  

§ 21b. Course of Employment: Scope of Buthox*ity. r Master's liability 
for employee's negligent driving see Automobiles $ 2 4  ) 

Nonsuit held properly granted upon evidence tending to show that plnintiff 
was negligently injured by defend:lnt's employee while hc, was on hit; ~ v ~ y  
home from work after the defendant employer's place of business hat1 closrtl. 
since plaintiff is under duty to  show that the relation of n~as te r  and serrnnt 
existed a t  the time of, and in respect to, the very transaction out of n11ic.h 
the injury arose in order for the doctrine of respontlcnt suprrior to npply 
Bright v. Tel. Co., 208. 

A master is liable for injuries caused by the negligence of the servant 1vl111r 
acting in the course of his employment and in furtheranc-e of the ma<ter's 
business. Barrow v. Keel, 373. 

5 23. Negligence o r  Wrongful Act of Servant. 
Since the doctrine of respondeat swpcrtor is based upon responsibility for the 

negligent act of the servant, when judgment as  of nonsuit is grmlted on the 
issue of the servant's negligence, without appeal, the judginent i.: concl~isive 
against plaintiffs a s  to the employer also. Morrow v. R. R. 127. 
§ 37. Nature a n d  Construction of Compensation Act i n  General. 

The Workmen's Compensation Act sholild be liberally construed to effectuate 
its purpose to provide compensation for i n j u r ~ d  employecr3, and its hrilefits 
should not be denied by a technical, narrow and strict construction. Bnrbolir 
v. State Hospital, 315. 
9 39a. Employees Within Meaning of t h e  Act i n  General. 

State employee engaged in farming operations is corered by the Workmen's 
Compensation Act. Barbour v. State Hospital, 515. 

§ 39b. Independent Contractors. 
Intestate was killed in a cave-in of a ditch in a city street in which he was 

working under the Emergency Relief Administration, which was performing 
the work a s  an independent contractor. Whether the Industrial Commishioil 
might hold the city liable under the provisions of the Compfnsation Act nnder 
the doctrine that a person may not escape liability for injuries to employees 
of independent contractors when the work is  intri~lsically dangerous, q t i ~ r c .  
Barnhardt v. Concord, 364. 

§ S9c. Residence of Employee. 
Evidence held to  support finding that  employee was resident of the State 

a t  time of the accident. Brooks v. Rim & Wheel Co., 518. 

§ 40a. Injur ies  Compensable i n  General. 
The Compensation Act provides, unless the context otherwise requires, that 

a death of an employee in order to be compensable must resnlt from an injnry 
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by accident arising out of and in the course of the employment. C. S.. 8081 
( i ) ,  suhsecs. j m d  f. Plenimo~rs c. Il'l~itc's Scrclcc. I t~c . ,  148. 

Whether an  injury results from an accident arising out of and in the c.ourhe 
of tlie emldoyment is a mixed question of law and fact. S'~r~!jl(,to~i z'. Ltrr~~rtlr!/ 
Co., 32:  I'k?tznio~is 6. TT'hrtc's Srrz'icr, Iuc., 148; L o c k c ~  c. Colrri~, G o l d ~ ~ i o ~ i  '6 
Co., 356. 

The Worlrmen's Compensation Act does not contemplate compensation for  
every injury iln employee may receive cluring the course of his employment, 
but only those from accident arising out of and in the course of the employ- 
ment. LoClic~ e. Cohen, Goldman d Co., 356. 

§ 40e. Whether Accident Arises "Out of the Emplojment." 
The words "out of" refer to the origin or cause of the accident. Plcnznio~is 

r. I171~ltc's Sercice, I t~c. ,  148; Lockclj v. Cohen. Goldn~a~i  $ Co., 356. 
Whether an accident arises "out of tlie employment" is :i mixed question of 

law and fact to be determined in the light of the facts aud circumstances of 
each case, but the term requires that  there be some causal connection between 
injury and the employment or that  the risk be incidental to the employment. 
Plenzmo~ls c. TVliifc's So'cice, Inc., 148. 

Intehtate died of hydrophobia resulting from a dog bite received by him 
~ ~ h i l e  engaged in his duties as  attendant in a filling station. Hrld: C1aim:lnt 
is not entitled to compensation for the employee's death, since there was no 
causal connection between the employment and the bite of a dog running at  
large, and the accident was not from a risk incidental to the employment. 
Pkmnao~ls c. Wliltc's Sercice, Inc., 148. 

An accident arises out of the employment if there is a causal connection 
lwtween the emplojment and the accident, and the risk is incidental to the 
employment and not common to all others in the neighborhood. Locl;c!l c. 
C'ohcrr. Goldnza?l d Co., 356. 

Evidcnce that  employee slipped on fruit  peeling on sidewall; a s  he was 
going to plant in  revponse to call of nightwatchman held to support finding 
that accident did not arise out of employment. Lockry c. C'ohc t1, Coldmcl~r 
d Co., 326. 

Evidence that a stairway was provided for the use of emplo~ees. that 
employees were forbidden to use an  empty crate conveyor in going to and from 
the basement to the first floor, and that  an  employee, notwithstanding repeated 
\vanlings, used the crate conveyor in spite of its obvious danger. resulting in 
his fa ta l  injury, i s  held to support the finding of the Industrial Commission 
that the accident causing death did not arise out of the employment. Tcag~tc 
t-. Atlantic Co., 546. 

§ 40f. Whether Accident Arises "In the Course of the Employment." 
The words "in the course of" refer to the time, place, and circumstances 

under which an  accident occurs. Plen~nzotls v. TIXite's Service, Inc., 148; 
Lockey c. Cohcu, Goldman d Co.. 326. 

Evidence hcld sufficient to sustain finding that  injury arose in the course of 
claimant's employment. Pickard v. Plaid Jiills, 28. 

§ 40h. Intoxication of Injured Employee. 
Evidence held sufficient to support finding of Industrial Commission that  

the accident causing injury was not the result of the employee's intoxication, 
although defendants introduced evidence in conflict therewith. N. C .  Code. 
8081 ( t ) .  Brooks v. Rim d Wheel Co., 518. 



§ 41 b. Costs and Attorneys' Fees. 
The  allowance of attorneys'  fee to claimant's at torneys in th is  p r o c ~ e d i n g  

hrld a ~ ~ t h o r i z e d  by S. C'. Code. SO81 ( r r r ) ,  and  defendants' :~s .<ign~nent  of e r r o r  
thereto i s  nntenable. Brooks z'. Rim & lVJtce1 Co.. 518. 
5 47. Sotice and Filing of Claim. 

Emploj-ee mnst give notice of in jury  o r  show to s:~tisfnctic~ii of Commission 
rcason:~ble excuse fo r  failure to  do  so. Sit?gletor~ 1 ' .  Iku t~ t l r l l  Co., 32. 
# 49. Exclusion of Remedy at Common Law by Remedy rnder Compen- 

sation Act. 
Employee bound by Compensation Act may not nlaintain action a t  common 

law for  tlisease not compeneable uncler t he  act .  Vtirp71!/ v. Btzka Corp., 218. 
This action wtls insti tuted by the  administrator of a n  E. Ii.. A, worker who  

was  liilletl \vhen a clitch r~long i i  s t ree t  i n  n-hicli he  was  working caved in. 
t he  complaint alleging negligence on the  pa r t  of the  city. I n  a hearing before 
t he  Indust r ia l  Commission claim fo r  compensation was  denicd on the  g r o u ~ i d  
tha t  intestate was  not a n  employee of the  city. Held: D e f ' a d a n t  city's de- 
murrer  on the  ground t h a t  t he  Indust r ia l  Commission had e:rclusire jurisdic- 
tion was  properly s u s t a i n ~ d .  S. C. Code, 5081 ( 0 ) .  Rnr??lrardt  2'. Gotrcord, 
364. 

TVhere the  Intlustrinl Commission refuses con~pc~nsation on the  ground t h a t  
claimant was  nil independent contractor and  not a n  employee, the  Superior 
Court has  jurisdiction of a n  action by the  independmt  (.ontractor to recover 
fo r  the  in jury  upon allegations of negligence. Oditr?z I..  Oil Co., 478. 
# 5%. Form and Rendition of Award. 

The Indust r ia l  Commission i s  required by C. S.. XI81 ( n m ~ ) ,  to  file with t h e  
:~wnrtl .  which is  i t s  judgment, a statement of the findings of fac t  and  concln- 
sions of' law upon which the  award  i s  based, ant1 although specific and  definite 
findings of fac t  may  not be necessary in all  cases, the  Commission shonld 
make snch specific a n d  definite findings upon the  p r idmce  reported a s  will 
enable the  courts on appeal to  determine wliether general f i ~ ~ l i n g s  o r  concln- 
sions should stand. Si?tglcton v. Laundry  Co.. 32. 
$j 55d. Matters Reviewable. 

Whether a n  accident arises out of and  in the  course of the  eniployment i s  
:I mixed question of law and  fac t ,  and  t h e  finding of the  Indust r ia l  Commis- 
sion upon this point i s  conclusive if supported by con~petcnt  evidence. even 
tliongli the  evidence may also war ran t  a n  inference to the  ccrntrary. Loclcr2g 
I:. C'ollc~!, Goldmur, d Co., 356. 

The finding of the  Indust r ia l  Commission upon conflicting evidence support- 
ing 110th the  contention of c la imant  and  of defendants. t h a t  t he  accident was  
not the  result of his intoxication, i s  conclnsirc on the  courts on appeal. 
BrooX.s l;. Rim & Whee l  Co., ,518. 

F i n d i ~ ~ g s  of fac t  of the  Indust r ia l  Commission a r e  c.onclnsive on appeal 
\\-hell t l ~ e y  a r e  supported by competent evidence. Tfczguc  l;. ;~ t lant ic  Co., Z46. 
# BBg. 1)etermination and Disposition of Appeal. 

Proceedings remanded to Superior Court  fo r  order recommitting cause to  
Indnstrial  Commission for  definite findings of fact  snpporling i t s  general  
tindings. Si?~gleton v. Laundru  Co., 32. 

JIORTGAGES ASD DEEDS OF TRUST. 
I. Sature  of Conveyance of Land a s  Se- YIII. Foreclosure 

curitg for Debt 30d.  Res t ra in ing  F o r e t l o s u r e  on Ground  
2 .  E q u i t a b l e  Mor tgages  of Usury 

111. Construction and Operation 31 .  Forec losure  by A c t  on 
12. Regis t ra t i cn ,  L ien ,  a n d  Priorities b. P a r t i e s  
15. After  Acquired P r o g e r t y  e. Sa le  U n d e r  Decree  
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MORTGAGES ASD DEEDS OF TRUST-Continued, 
f.  Bidders  a t  Sale under Decree 39 .  Attack  of Foreclosure 
g. Conflrmation C. Waiver of P.ight to At tack  and  

32. Foreclosure under Power Contained Estoppel 
in t h e  I n s t r u m e n t  d. Election between Action f o r  D a m -  

a.  Execution of Pon'er of Sale in ages  a n d  Suit  to  Set Aside 
General  4 0 .  Agreement to Bid in a t  Sale for 

3 5 .  Par t ies  W h o  X a y  Purchase  Mortgagor or  Trus tor  
a .  Mortgagee or  Cestui Que Trus t  IX. Operation and Effect of Foreclow~re 

4 5 .  Right  to Chat te l s  and  Fixtures 

8 2. Equitable  Mortgages. 
Plaintiff's mortgagors instituted an  action against the mortgagee and the 

purchasers a t  the foreclosure sale, attacking the validity of the mortgage. 
A consent judgment was entered in the action declaring that the mortgage was 
valid, and that the purchaser a t  the sale acquired a fee simple title "fully 
freed, released and discharged from any or all right, title or interest" of 
plaintiffs, but providing that  should plaintiffs pay a stipulated sum to the 
purclinsers within a specified time, the purchasers should esecute deed to 
l~laintiffs. Held: The terms of the consent judgment did not establish the 
relation of mortgagors and mortgagees between plaintiffs and the purchasers 
nt the foreclosure sale, but gave plaintiffs merely an  option to purchase the 
property within a given time, and upon their failure to tender the amount 
agreed within the time stipulated, plaintiffs lose any rights therennder. Car- 
pc?ttcr 5. Carpenter, 36. 

There is no lien for purchase money in Sorth Carolina. Jarrctf u. Hollaiid, 
428. 
§ 12. Registration, Lien a n d  Priorities. 

Jlortgagee has prior lien to that  of judgment against mortgagor for pnr- 
chase price in absence of notice of lis pendens. Jarrct t  z'. Holland, 428. 

16. After Acquired Property. 
Fixtures annexed by the mortgagor after execution of the mortgage become 

a part of the security and are subject to the mortgage, but unfixed chattels 
do not become a part of the realty, and ordinarily the mortgagor is entitled to 
remove them upon foreclosure. Brozcn 2.'. Laild Ballli, 594. 

30d. Restraining Foreclosure on Grounds of 'Csury. 
A mortgagor map not enjoin foreclosure on the ground of usury unless he 

tenders the amount of the debt with legal interest, the mortgagor not being 
entitled to invoke the forfeiture or penalty for usury in such action, since i t  
is required that "he who seeks equity must do equity." Buclmnan v. Mortgage 
Co.. 217. 

A temporary order restraining foreclosure should not be continued to the 
hearing upon a tender only of the amount of the debt after deducting the 
penalty for usury, since in such case the penalty for usury may not be in- 
yoked. Ib id .  

A tender of the amount of the debt after deducting the penalty for alleged 
usnry plns a "tender" in the complaint of any amount which may be found due 
upon a proper accounting, is insufficient to support an  order continuing the 
temporary restraining order, the "tender" in the complaint amounting to 
nothing more than an  assertion of willingness and ability to pay, which is 
insufficient to constitute a legal tender. I b i d .  
§ Slb. Part ies  in  Foreclosure Suits. 

I n  an  action to foreclose a mortgage, the joinder of the executors of the 
holders of the record title, who were dead a t  the time of the institution of 
the action, without the joinder of their devisees or heirs a t  law, fails to state 
a cause of action either against the executors or against those through whom 
record title mas derived, and defendant appellants' demurrer ore tenus in the 
Supreme Court is allowed. Hinkle v. Walker, 637. 
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# 31e. Sale cnder Decree. 

An :iction to foreclose is essentially equitable in its nature, and a sale under 
decrre is in effect sale by the court, and the commissioner, who acts a s  agent 
of the court, must report all his acts to the presiding judge, who alone has 
power to entcr any  order or decree and who is required to exercise a sound 
discrttion for the protection of the rights of all the parties, and who directs 
nntl cwntrols the sale made under its order by the commissioner appointed by 
it. Bank a. Stonc, 598. 
g 31f. Bidders at Sale Under Decree. 

I5itlder a t  sale under decree is but proposed purchaser 2nd has no rights 
in the land until confirmation. Bank v. Stone, 398. 
# 31g. Confirmation. 

The p o w r  to confirm a sale under a decree for foreclosnre may not be dele- 
gated to tlie commissioner or to the clerk, but confirmation is the act of con- 
sent and a p p r o ~ a l  of the court, which it  may give or withhold in its discretion 
within the limitations prescribed by law, but the court may confirm a sale 
?IUI !C  pro tut~c, in which case the order relates back to the date of sale. Bank 
I . .  Stonc, .598. 
# 32a. Execution of Power of Sale i n  General. 

Where tlie instrument does not designate the place a t  which foreclosure 
sale slionltl be held, the mortgagee is vested with sound discretion to select 
the p1:ice of sale, and where i t  selects the courthouse door in the county in  
which the land lies, there is no abuse of discretion. Council v. Land Bank, 
329. 
# 3313. Purchase of Property by Mortgagee o r  Cestui Que Trust. 

Wliere an officer of the corporate mortgagee purchases the property a t  fore- 
closurt, sale, the presumption is that lie acts for the corporation and that i t  is 
the purch:lser, but such sale is not void, but voidable, and ordinarily can be 
avoided only by the mortgagor or his heirs and assigns. Council v. Land 
Bank, 329. 

When the mortgagee purchases a t  the foreclosure sale, either directly or by 
agent, the sale is not void, but voidable, and ordinarily may be avoided only 
by the mortgagor or his heirs and assigns. 8 ~ ~ 1 t h  v. Land Bank, 343. 

A cestul yue ti-ust has the right to buy in the property a t  the foreclosure 
<ale in the absence of fmud or collnsion. Hare v. Wctl, 484. 
# 39c. Waiver of Right  t o  Attack and  Estoppel. 

Jlortgagors Acld to have waived their right to attack foreclosure by conduct 
ratifying the sale. Counctl a. Lartd Bank, 320. 

Lease and conduct of mortgagors after foreclosure held to estop them from 
nwcbrting that  purchaser a t  the sale agreed to bid in the property for their 
bencfit. Hare zr. Well, 484. 

§ 3Dd. Election Between Action for  Damages a n d  Sui t  t o  Set Aside. 
JIortgagor must elect between suit to set aside sale and action for damages 

for wrongful foreclosure. Smith 0. Land Bank, 343. 

5 40. Agreements t o  Bid in  a t  Sale f o r  Benefit of Mortgagor o r  Trustor. 
\There a person agrees to purchase a t  a foreclosure or judicial sale under 

a parol agreement to hold title for tlie benefit of the debtor and to reconvey 
the legal title upon repayment of the amount advanced, a lalid, enforceable 
pnrol trust is created in favor of the debtor, provided the agreement is made 
a t  or before tlie legal estate passes, and such agreement need not be supported 
by consideration but may he enforced by a mere volunteer. Hare v. Weil, 484. 

Evidence Rcld to establish estoppel against mortgagor to assert that  pur- 
chaber a t  sale bought for his benefit. Ib id .  
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3 45. Right to Chattels and Fixtures. 

Eridence t h a t  chattels had not been affixed to realty held fo r  jury in mort-  
gagor's action to  recover same a f t e r  foreclosure. Brozcn t-. Latrd Bank, 504. 

(Limitation on taxing power see Taxation,  Tit le I . )  

I. Creation, Alteration, and Existence ~ 1 1 1 .  Public Improvements 
1. Definition of "Municipal Corporation" 30. Power t o  Make Improvements a n d  
2. Creation and Val id i ty  Levy Assessments 

11. Powers and Functions 3 3 .  Objections and \vaiver or Irregulari- 
5 .  Powers in General: Legislat ive C o n -  ties 

trol and Supervision 34. Sature of L ien ,  Priorities. a n d  En- 
8. Private Powers forcement 

IV. Torts of Municipal Corporations S. Fibcal Management 
1 4 .  Defects or Obstructions in S t ree t s  4 3 .  Budgets, Appropriations, and Levies 

and Sidewalks XI. Claims and Actions Aga in~t  Muniri- 
VI. Conveyance and Purchase of Property ~mlities 

2 4 .  Power t o  Convey  4 8 .  Pleadings and Verification 

3 1. Definition. 
The  term "municil~al corporation" should not be construed narrowly to  

include only cities, towns, counties and  school districts, a s  the  Constitntioll 
contemplates a broader construction of the  term, Art .  V I I .  Art .  T I I I ,  sec. 1, 
and  in i ts  broader sense the  term includes all  public corporations esercising 
governmental  functions within the  constitntional limitations. TT7clls 1 ' .  Holtsiug 
Authoritu,  744. 

3 2. Creation and Validity. 
W h a t  is  a "public purpose" for  which the  General Assembly may create a 

municipal corporation i s  a question f o r  the  courts to determine upon tho basis 
of t he  end sought to  be reached and  the  means used, ra ther  t han  statutory 
declarations. W e l l s  c. Housing d u t h o t ~ i t l ~ .  744. 

The necessity of bringing the  government closer t o  the  people in congested 
a reas  progressively demands, in order to  meet new conditions, fur ther  refine- 
ment  and  subdivision in t he  instrumentali t ies of government. Ibid.  

The failure to  own the instrumentali t ies by which i t s  purpose is  to  be served 
does not de t rac t  f rom the  public o r  municipal c l i :~r ;~cter  of thc  agenc~y cm- 
ployed. Ibid.  

"Slum clearance" to rehabilitate crowded and congested areas  i n  cities and 
towns where conditions conducive to  disease and  public disorder es is t ,  i s  a 
pnblic ~ ~ i r p o s e .  fo r  wliic.11 the  Legislature may create municipt~l corporations. 
a n d  h o ~ s i n g  authorit ies es tabl is l~rd  under ch. 436. Pnblic Laws of 103,7, or  fur  
such governmental purpose. Ibid. 

Housing authority created under ch. 456. Pnblic Laws of 103.7, is  a municipal 
corporation. Ibid.  

3 5. Powers in General: Legislative Control and Supervision. 
A nlunicipal corporation is  a n  agency of the  Sta te  for  the  :~dminis t rn t ion  of 

local government, and has  only the express m ~ d  implied powers conferretl b y  
the  1,egislature o r  which a r e  essential to the  declared 01)jec.t~ antl p11rl)oses 
of the corporation. W i l l i a ~ ~ ~ s o i i  c. Hiqh 1'0i11t. 96. 

The power of mnnicipnlitics to levy taxes.  within constitutional bounds. m a r  
be expanded or contracted by the  Legis la t l~re  nt will. providrtl t ha t  in limiting 
o r  reducing the  polver to levy t a w s  t h e  obligations of existing contracts of the  
municipalities a r e  not impaired. RnIrk t-, Rry.uoi~ C'itlj. 165. 

3 8. Private Powers. 
Pnblic utilities a r e  operated by a m~uiicipali ty in i t s  r~ztnsi-private antl not 

in i t s  political o r  governmental cnpncity, b l ~ t  :i municipality is  without po~ve r  
to  es tend i ts  electric lines beyond the  corporate l imits for  the purpose of st l l-  
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ing rlectricity to  nonresitlcnts in the absence of legislative authority.  TT7illifl)~l- 
so~c r. High P o i ~ t t ,  DG. 

Ortlinarily, pon-er to  construct electric lines ontsitle city l imits is  limitctl 11)- 
p ro l~r ie tary  power t o  olwratc ~ ~ t i l i t y  for  i t s  ci t izts~~s.  I b i d .  

I < c r c n ~ ~ e  Bond Act of 1935 i111tlrorizes municipalities to construct and ol~erit tc 
utilities fo r  the  use and  benetit of the  cit ize~rs thcrcof. Ihid. 

C'ily lrcltl without : t ~ ~ t l ~ o r i t y  to collstrnct o r  acqnirc proposetl n i~~ l~ ic ip : l l  
txlrctric powclr plant.  Ibid. 

5 14 .  Defects o r  Obst ruct ions  in S t r ee t s  arid Sidewalks .  
I n  this :iction a t  common 1:rw to r w o r c r  for  the  tlvnth of plaintiff's intc'st:tte 

\vlio w a s  Irillctl in the  cave-in of n tlitc8h ill which IIV w:rs n-orking, tl1c8 (~1111- 

plaint alleged tha t  intestatv \\-as norlring ~ui t le r  t l ~ e  Eniergr~ncy Itclit'f At11ni11- 
i s tmt ion,  which m l s  nn intlel~t~ndrii t  cont r>~cfor ,  nntl t ha t  the  cave-in of tlirx 
ditch was  caused by ncgliptwt failure to  lrecp the sides of the  ditch shored 1111. 
: I I I ~  11s ( I t ~ f e ~ ~ d a ~ ~ t  caity's ~~eg l igenee  in permittirig traffic3 n lo i~g  the  s t rer t  l~esitlc. 
the  ditch and in fail ing to  lieel) i t s  streets in rr:~so~i:lbly safe condition. IIc,ld: 
Ikfent lant  city's t1eml1rrt.r w;is properly snstni~letl. since the  complaint :~ll(lpes 
t ha t  intestate was  a n  employee of I.:. R. A. and tha t  this agency w:ls a11 intle- 
pendf~n t  contractor. Hn~.ithnrdt e. ('owcord. 36-1. 

municipnlity is  not :111 insurer  of the  safety of i t s  streets. I ~ n t  is  nntlcr 
duty  to exercise due  care to see‘ t h t  they :Ire rcasonahly safe for  trart.1. nlltl 
is  liable fo r  injuries from da~ lgc r s  which can or o ~ ~ g l i t  to 11t. anticipated ill tlic. 
exerc3isc of s l~cl i  tlnty. Fergilsoti c. . l s l ic~i l lc ,  X!): 11of1~to1i r .  .lIo~~).o('. 7SS. 

Tlic absence of lights or tlefcc.tivr l ights a t  :I part icular 111:tce :ilong a street  
is  not i n  itself negligence on the  pa r t  of a ni~uiicipali ty,  l811t may I~cwr 11p011 
the ~ ~ r i n c i p a l  qnes t io~i  of n h c ~ t h e r  the  street  nt such l!l:rtar is  re:tso~~:ibly s : l f ~  
for  tr:lvcl. :ind the  I)rrsence of sllntle t r t w  which diffuse tho light is  ~ i o t  
iregligt~nce. J'crg~tso~i 1.. dslrc~rille. 5G9. 
,i tnnnicip:~lity i s  not relirred of liability for  ail obs tn~c t ion  in  n street  solely 

by the  fac t  t ha t  i t  was  placed there by a third person, but a f t e r  i~o t i c r  of t h e  
o b s t r u c t i o ~ ~  i t  i s  nnder duty  to  exercise ordinary care  to m:llie tht, s t r c ~ r  
reasonably safe. Ibid.  

I.:\-idcnce 11c,ld sufficient fo r  jury  on question of ninnicil,;~lity's ~ i t~g l igc~ ic~c~  ill 
pernii t t i~rg obstruction to remain iu street .  Ibid. 

111 the :lbsc~l~cc of Irno\vletlgc~ to the  contrary,  a t ravr lcr  has  the riglit to ;let 
on the assumpt io l~  tha t  a strect  is  in rcasonnllly safe condition for travel. I ~ n t  
Ire must nevc~r thel tw t>xercisc tl11e care  for  his ow11 s a f e t ~ .  :Inti is  g r ~ i l v  of 
contributory negligence if he h i t s  1111 011struction whic11 he shonltl 11;1v(, st,cSn 
and avoided in the  exercise of tine care. Ibid.  

Evidence of ~ v l l ~ t h e r  driver should I~;ivc scLcn olwtrnctiolr licltl c t~~rf I ic . t i~~f i  
ant1 nonsnit should have 1we11 tlenictl. Ibid.  

1~;vidcnce itelti i~~snfficicnt to establish liallility on par t  of city for 1 1 t ~ t l t ~  
I r i ;~n ' i  fal l  on walkway across strcet .  Houstoir r .  -1lo111.or.. 78'3. 

# 24. P o \ r e r  t o  Convey Land. 
Tlie power of :I city or town to convc3y ln~icl is  g o v ~ r n e d  by s t a t u t ~ ) ,  nlltl 1,)- 

c'xl~rcss t e r n ~ s  of see. 3. ch. 40s. Pu11lic 1 ~ ~ s  of 1!)8.7. ;I m ~ u ~ i c i p a l  c . c ~ r p o r ; ~ t i c ~ ~ ~  
is given a11tllority to collvc'y l u ~ i d  to :I l i o ~ ~ s i n g  author i ty  \~.itltili i ts  tt'rritory 
willl o r  witl iol~t monet;lry col~sitleration ill coliaitler:~tion of' thc  Iwwtit to I I C  
rect!ired liy tlic city o r  tow11 from the  :~ctiviticw of the  rnru~icil~;rl 11011si1i~ 
: ~ t l ~ i t y .  117cll.s r.  Horcsiug Irtfliorit!/, 74-1. 

# S O .  I'owrr t o  Make I rup ro rcnwnt s  and Levy Assessments. 
A\ c1l:lrter provision tha t  proprr ly  ;~ssrssetl  for  perrnnllt~llt i n~ l~ roven i t ' ~ i t s  

sllonltl not be ap;lin ilssrsscd therefor within tcn years is  ;I liniitntioll of powc'r 
which may be waived by propcrty owners. I ~ I ~ S ,  Po. r .  C'l~otlotir. 497, 
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3 33. Objections and Waiver of Irregularities. 

O ~ v n e r  sigiiiiig petition and  paying i l~s ta l lments  witliout objection waives 
right to correction of assessments. W01i(> E'orcst z'. Gulle!~, 494. 

Property owner lreld to have ratified lien and was  estopped to contest i t s  
validity. Ills. Co. .c. Chc?rlottc, 497. 
3 34. Sature of Lien, Priorities and Enforctbment. 

Where judgment i s  rentleretl in favor of n mm~icipnli ty in i t s  snit  to  enforce 
liens fo r  public improvements. t he  court  in i t s  tliscretion, ill t l ~ r  rs r rc is?  of 
i t s  equitable jurisdiction, slionlil give tlie prolwrty o\vncr ;I re :~soi~:~l ) lc  time to 
pay the  :lssessnicnts ant1 p r e r c ~ ~ t  :I sale of his property. T17ctkc' J'orc'sf r ' .  
G l t l l ~ l ~ ,  494. 

Where the  owiler of property is  estopped to  contest the  c,sistence and v;~li t l-  
i ty  of il lien against  the property fo r  s t r w t  improrements.  :I successor in t i t l t~  
by foreclosure of a mortgage esecnted a f t e r  tlie :~ssessment was  made :ind 
put on record, takes  title subject to t he  lien. I~Y. CO. 1.. C'ltccrloftc'. 497. 

3 43. ~ i ~ d g e t s ,  Approplhtions and Levies. 
Jlniiicipal Fiscal Control Act prohibits city ninki~ig appropriation ant1 levy- 

ing t ax  for  common contingcnt fund. Sir[// @. C'ltcr~,lottc. 60. 
Jlnnicipnlity may not appropriate money f rom contingent fnntl for  purpose, 

of operating, maintaining, and  improving ;~ i rpo r t .  Ibitl. 

3 48. Pleadings and Verification. 
While ordinarily a pleading may be verified or not. : ~ n d  in a n  action insti- 

tuted in the  conrt of a justice of t he  pe:lce the  ple;~tl i~igs may 11e ~v r i t t en  o r  
~ e r b a l ,  when a n  action against  n city on a money clem;~nd is insti tuted in :I 

justice's conrt  t he  p l e a t l i ~ ~ g  must be writ ten nntl rerifietl, since C. S.. 1330. 
requires t ha t  in ml action against  a city on :I money deimntl  the  coinplni~ir 
must be rerifiecl, and  defcntlant rity's motion to  i io~isnit  shonltl he :~llonctl  
when tlie action is  i n s t i t ~ ~ t e t l  by snmmons withont writ ten p l~a( l ings .  IiuIfc 
c. Lcxiirgtoii. 779. 

SEGLIGESCE.  

I. Acts and Omirsione Constituting Segli- 11. Of Persons Injureil in General 
gence I Y .  Actions 
1. I n  G e n e r n l  1 6 .  Pleadings 
1. Condi i ion  and Use o f  Lands  a n d  18.  Competency and r'itle\-ancy o f  E b . 1 -  

Building 
a. I n  General 
h. Licensees 
d. Invitees 

11. Proximate Cause 
7 .  Inter~ening Kegl igence  
9. Anticipation n f  Injury 

111. Contributory S e g l i g e n c ~  

dence 
19.  Sumcienc? of  Eviilence n n ( l  S o n s u i t  

a. On  Ipsue  of Seg l igence  
b. On Issue  o f  C o n t r i b u t n ~ ' ~  S ~ p l l -  

gence  
c On G r o u n d  o f  I n t c r v P n ~ n g  S e g l l -  

gence  

3 1 Acts and Omissions Constituting Srgligence in General. 
Use of firearms in affray a t  public plncc n l icre  m ~ ~ l t i t u t l e  of people .\vtlrt' 

:~sseiiil)led, to in jury  of bystander. lrrld negligence. Bitfo~r c. l ' fcig!/x. 261. 
The stnntl:~rtl of care rtqliirecl rcmains t h a t  of the  rensona1)ly prntlent man. 

the degree of c i ~ r c  reqniretl 1m1er all  c i r c ~ ~ l ~ l s t i ~ n c e s  being tha t  \I-liicli lie wo111d 
exercise luider tlie esigeiicics of tlie occasion. .lIrctchccnl L.. It. I?., GOO. 
9 4a. Condition and Use of Lands and Buildings in General. 

The owner of lnnd has  the right to construct a n  u~itlergroniitl clrai~i-pipe 
r h e r e w  for  the  tliscl~nrge of waste wiltrr. nntl where tlie sa tura ted  contlitiol! 
of tlie soil resl~lt i i ig t l ~ ( ~ r e f r o ~ i i  is not tlmigerons e s w p t  upon s ~ ~ b s c t l n c ~ l t  
excavation, no l i t i ldity :lttaclies to tlie o w w  merely I)y r e n s m  of the m i s t -  
ence of the  condition. 1Sirn11 1.. R o n f b o ' g c r .  172. 

I n  urder to establish liability on tlie pa r t  of the owner of 1:lnd for  injuricls 
resultiug from :alleged clvfects or d ;~ngerous  coiiditions, plili~itiff m11st ~~s t :~ l ) l i s l i  
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t h ~ t  1-he owner foresaw, or should haTr  f o r e s t ~ ~  in  t he  exwcise of due  care,  
t ha t  i n ju ry  might result from the  :~ l l rged defect. Ibid.  

H c l d :  Under evidence in th is  castb, owncr could not be charged with duty  of 
foreseeing t h a t  in jury  might r twllt  f rom contlitiou of land. Ibid.  

Plaintiff nllrgpd :~titl offerrtl evidence tentling to  show that  nf tcr  the  clestrnc- 
tion of defendant's building by fire. tlefentla~it in reconstl.~icting same. w a s  
guilty of negligence in  digging the  fo~mdnt ions  two fee t  t)elow the  base of t h e  
par ty  wall a t  a t ime when the  soil was  soggy from r:rin and  long exposure, 
c%usilig tlie collapscx of the  n:lll. Held: The iillegntions nml evidence a r c  f o r  
tllc jury on the  issne of negligence. S"3nitJ1 c. F'liillips. 330. 
3 4b. Licensees.  

An employee of :I contractor fo r  the  Stntt' Highway Comniission who r n t r r s  
upon Imid in t he  pcrforrnmicy of work upon n highway project is ;I licensee. 
since he occupies t h e  s amr  relation to  t110 owntbr of the  land a s  his employer, 
who is givt'n tht! r ight to  enter  upon tlie lantl for th is  purpose hy virtue of t h e  
Sta te  IIigh\v:~y s ta tu te .  1 1 ~ 1 1 t r  1.. Bonzbcrgc,t.. 152. 

Tlic owncr of land owes the  duty  to  n licrlisee to  refrain from willful or 
wanton nrgligcnce and  fro111 doing miy ac t  which i11cre:ises tlic 11nz:rrd to tlie 
l i c c n s c ~  n- l~i le  he  is  on the  pre~nises.  bnt h e  is  not required to  warn  tlic licctnsec 
of defects, o1)st:lclcs o r  pitfalls. : n ~ d  is  not l ia t~le  for  iajnricv reslllting there- 
f rom in the  nl)sence of ac t i r r ,  affirmative negligence resulting in incre:rsing 
tlie haznrd  the rc f ron~  while tlie liccnsce i s  on tile premisrs. Ihid. 

E'acts nllegt~tl l ~ c l d  insufficirnt to  show 1i:rhility on par t  of o\vlier for  in jury  
to  licensee. Ibid.  
# 4d. Invitees.  

,\ p : ~ t r o l ~  p l ~ r c l ~ n s i n g  n ticket and  cnterilig ;I thentrf~ is  nn inviter. . ~ i r d ~ ~ t ~ s o ~ t  
t3. . .l?nuocmc~t L'o.. 130. 

While tlie owner of the  1)rernisc.s is  not a n  insurer of t 1 1 ~  safety of invitecs, 
he owes them the  duty  to nse clue care  to avoid in jury  to tlicw n-liile on t h e  
pren~ises.  Ibid.  

The  proprietor of a store, while not a n  in sn r r r  of the  snftlty of his custom- 
ers, owes them the  du ty  to  esercise ortlinnry care  to licel) t l ~ c  prelnisrs in 
re :~so~~: lb ly  safe  coiitlition ant1 to give vx rn ing  of liitltlcn t l a ~ ~ g t r s  ;isc.crtninnl)le 
by him by renson:~l)le inspection ilnd snpe rv i s io~~ .  Pridyrtt 1.. l i)~,s.s  d C o . .  XI.  

Evitlenc~e t11:rt n cllstomcr in :I store w;rs slioretl or pl~slied off h l n n c c  11y 
the  morement of a crowd around a tlcnionstrntor of n~e r~ l iun t l i s c  in the  store. 
reslllting in her  fxlling down the  steps lending to the  I,:rsel~~rrit of the store.  
without e ~ i d e n c e  o r  contr,ntion of :11iy ~ ~ n s : ~ f c ?  c ~ n d i t i o ~ i  in the  s ta i rway o r  
lighting, is hcld i~ist~ffir ient to  rosist tlefrntlalit's motion to ~ ~ o l w n i t ,  the  rvi-  
cience disc210sing tliirt the  accidrnt was  due  i ~ o t  to  : ~ n y  negligence oil tlic 1);lrt 
of tlie proprietor I)nt to  the rnovtmci~t of the c~rowtl wh ic l~  W:IS ]lot rc;~soii i~l)ly 
forseeable by d t~fe~l t lant .  Ibid. 

Evidence Irold not to s l~on.  contrihlitory \-itxgligrncr 21s ~ n a t t r r  of inn- ~ I I  j):rrt 
of invitee injured in fall. Jfttlfo1~1 c. Hotczl ('o.. 803. 

# 7. In t e rven ing  Segl igence .  
Intervening ~ ~ r g l i g e n c e  of tlrivor 11c~ltl to preclntlc rec40vvry for  t l e :~ t l~  of 

guest on contention t h t ~ t  tlefvlida~its were n t>g l ign~ t  in ~ ) i ~ r k i l i g  tr11c1: on higli- 
way. I'o~r-t.rs 2'. Stf't'tt hrrq. 41. 

l'laintiff was  ritling :IS a gnest in a11 n n t o n ~ o l ~ i l t ~  ant1 wirs injnrrt l  in ;I colli- 
sion bcltwecn tlie ca r  a n d  a t ra in  a t  :r grade  cross i~~g: . .  'Clie 11rgligenc.c of tl~th 
driver of t l ~ r  ca r  was  admitted.  The  court  instructed tlie jnry tha t  the  iic.gli- 
gcnce (of t he  driver \voultl col~s t i tu te  t he  sole l)roxiniate c a l ~ s c  of tlir i n j~ l ry .  
escn1p:ltiiig the  railroad company, if i t  were pnlpable ;rntl gro,w Hf91d: Tlitb 
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instruction constitutes error entitling the railroad company to a new trial, 
since the negligence of the driver need not be palpable and gross in order to 
insulate the negligence of the railroad company, but would be sufficient for 
this purpose if i t  were the sole prosimate cause of the injury. Quinir c. R. K., 
45. 

§ 9. Anticipation of Injury. 
In  order for plaintiff to recover for alleged negligence lie must show that 

defendant foresaw, or should have foreseen in the exercise of due rare, that. 
injury might result from the alleged negligent act. Ilriwl v. IjontbcSrgc,r. 172. 

§ 11. Contributory Negligence of Persons Injured i n  General. 
Plaintiff was injured by n stray bullet in an affray betweben defelitlantr : ~ t  :I 

public place. Appealing defendant moved for judgment as  of nonsnit on tlie 
theory that  plaintiff's own evidence shoved that he had an opportunity to 
leave the scene and failed to avail himself of the opportunity. Hcld: l'lie 
evidence does not disclose contributory negligence as :I matter of lajv. Sittoll. 
2j. Y1wiggs, 261. 

There is no essential difference between negligence a i ~ 1  contrit)utory i~egli- 
gence; contributory negligence being merely the negligence of tlie pli~intiff, 
who becomes defendant, pro hac vice, upon the issue of colltributory negligence. 
Sebastiun c. Votor Lii~cs, 770. 

§ 16. Pleadings. 
Complaint held to allege actionable negligence, the relationship betweon the 

parties being determinable upon the trial. Strotid c. Transportation Co.. 6 4 2  

§ 18. Competency and Relevancy of Evidence. 
In  this action by a theatre patron to recover for injuries resulting from :L 

fall in the foyer of the building, the exclusion of testimony of a witntw t l ~ t  
a large number of patrons were in the theatre on tlie same day unil tlial 1 1 0 1 1 ~  

had fallen, tendered as  negative evidence that escessire oil or w a s  had not 
been left a t  a spot on the floor where plaintiff fell, is held not prejntlicial 
error in view of the admission of other evidence by defendant of the 11lunl)er 
of persons ill the theatre that day, some of whom passed over the place where 
plaintiff fell, and the other evidence properly admitted on tlie trial. A 4 ~ ~ d c , t . . ~ o ~ ~  
c. Arnusenzent Co., 130. 

§ 1Da. Sufficiency of Evidence and Nonsuit on Issue of Segligence. 
Evidence held sufficient for jury in this action to recover for injurirs r r u l t -  

iug from fall in theatre. Anderson c. A m ~ i ~ o ~ ~ o r t  Co., 130. 
Evidence tending to show the use of firearms in ;I public place where a 

multitude of people were assembled, to the injury of plaintiff, a byst;~ntlc.r. 
held sufficient evidence of actionable negligence to tnlie the case to t h e  jury. 
Sittow 2'. Twiggs, 261. 

While a motion to nonsuit on the issue of negligence or contributory nryli- 
gence often presents difficult questions, when it xpyrars from all the er i t l twe 
that plaintiff ought not to recover. it is the duty of tlie court to tnlre the c:ise 
from the jury. Hoz~sto)~ v. Mo?~roe, 788. 

9 lob .  Sonsui t  on Ground of Contributory Kegligence. 
Plaintiff was injured by a stray bullet in an affray between defendants ; ~ t  n 

public place. Appealing defendaut moved for jndgniei~t as  of n o ~ ~ w i t  OII the 
theory that plaintiff's own evidence showed that he hat1 :In opportai~ity to 
leave the scene and failed to avail himself of thr ol)portmlity. IIc'Td: Tlie 
evidence does not disclose contributory negligence as  21 matter of 1:~w. h'ittou 
C. Ttoiggs, 261. 
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PARTIES-Coil tin [led. 
§ 5. Joinder of Additional Part ies  Defendant. 

The trial conrt has the power to order the joinder of additional parties 
defendant n-lien the order does not change the cause of action. Jlorgc!~ 7.. 
Il1~irr~agc Co.. 425. 
§ 1 0  Time of Making Objection and  Waiver of Defect of Parties. 

Defect of parties lrcld not \wired by failure to object, since defect did not 
appear until taking of evidence. Thrcadgill c. Fnitst. 226. 

9. Actions on Claims of Partnership. 
Partner may not sue for his sole benefit on cause of tlrtion accruing to the 

partnership. Threadyill c. Fn !(st. 226. 

PARTY WALLS. 

2. Mutual Rights and Liabilities. 
Case held properly submitted to the jury on plaintiffs' contnition that 

negligence of defendant caused collapse of party wall. KIN it11 c. Phillips. 330. 

PAYMENT. 

!j 8. Application of Payment in  Absence of Direction of Application by 
Parties. 

When neither debtor nor creditor directs :rpplication of payment. law will 
make application to unsecured debt. Pozocr Co. c. Cia!! Cou?it!j. 698. 

PHTSICIASS AKD SURGEOSS. 

15e. Sufficiency of Evidence in  Malpractice Cases. 
Sonsuit held properly granted in this action against physician for alleged 

malpractice in failing to properly set the boneq in plaintiff's 1)rolien leg. 
Nitclitm c. Janlcs, 673. 
S 15f. Damages i n  Malpractice Cases. 

Plaintiff is entitled to recover only for damages directly caused b y  nc,gli- 
gence alleged. Bluitie c. Lyle, 529. 

PLEADISGS. 

§ 1. Pil ing and Service of Complaint. 
Trial court has discretionary power to permit plaintiff to file conipl;~int 

after espiration of statutory time. O'Rria~tt c. Bcu~ictt,  400. 
§ 2. Joinder of Actions. 

Action to set aside foreclosure snle is improperly joined with action for 
tl;~mnges for wrongful forrclosure. Si~~it l r  c. Laild Rtrl~li. 343. 

6. Defenses in  General. 
defenses mnst be pleaded. Tolcr v. Fl.otrli. 360; Harc c. I17cil, 

484. 
1 Demurrer for Misjoinder of Parties and Causes. 
When there is n misjoinder of both parties and causes of action. the nction 

is properly dismissed upon demurrer interposed upon this ground. &'ilzitl~ r. 
Ltrr~d Bnl~li. 343. 

An action against the mortgagee and his trnnsfrrcxw to set nsitle a fore- 
closure sale on the ground that the snle w;zs voidable for that the mortgagee 
Itid in the property, is improperly joined with ail nvtiou ;~g:~inst  the mortgage?. 
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iii the  event t h e  trirnsferecs sl~onltl  be found to  be innocc~iit p ~ ~ r c l i : ~ s e r s  fo r  
rnluc,  fo r  tlnniages for  n-rongful foreclosnrc., since :ill tlie pnrties a r e  iiecc~ssary 
only in tli first vausc. of ; l c t i o ~ ~  :111tl in the  s ( ~ ~ ~ t 1 t 1  action on1.c tlir n~ortg:lgec is  
nffevted. C. S., 507. Ibitl. 

1 T u n e  of F i l i n g  I ) e n ~ u r r e r  a n d  Waive r  of R i g h t  t o  Demur .  
Ol)jrctiol~ to  a n  :tns\vrr on the  ground of ill? insufficiency of a fnr ther  de- 

feilse t h t v i u  nllt~ged niag I)e ta1;c.n hg former t l r n l ~ ~ r r e i  or by t l e n i ~ ~ r r e r  
or(, t o t u s .  Il'o2t.r c. Frc'icc.lr. S 6 O .  

The  right to cler~inr on gronntls other tlian the failure of the  coml11:lint t o  
s t a t ?  :I canse of :tction ant1 want  of juristliction is  waived b;i fai111re to demur  
in :tp1 timc, ant1 ;IS to grounds w11icl1 nl:~y Iw waired  i t  is  not er ror  f o r  t11v 
tr ial  court  to r e f w c  to permit  tlvf'c~ntlant to \ r i thdraw Iri-: answer : ~ r i t l '  file 
deinurrer.  C'. S., 51s. ('nrpc>t~tor 7.. I3o,1/lcu. 432. 

1)efentlnnt nxlg t l e n ~ ~ i r  o i ~  tc,rirts for  failure of tlic vonipli~i~it  to s ta te  il 

enlist1 of action and fo r  W ~ I I ~  of jnrisdicatiou nt auy time,, er<,i i  in the  Sllljremc. 
(:onrt on :r~)lwal. C.  S., ,518. Ihid.  

5 20. OAice a n d  Effect of Demurrer. 
Tire ofWc of n t1emnrrr.r i s  to ttwt t he  snffkieilcy of n plt.;ltliiigs. :ltlrnitting. 

for  the  pnrpost', tlie t ru th  of tlic ;rllegations of fact  ilntl r? levi~nt  i i ~ f ~ r e ~ ~ c ( ' s  
of faet .  1'olt.t. I.. E't~.tich. 360: I'c.trt~c 1' .  Pri re t tc ,  501. 

Upon c1emurrt.r. a p lencl i~g will 11e lilwrally construed. :tnd tlitl t l t~nnir r t~r  
sliould be overrnltsd 1u11tw the  pleatling is fat;tlly tlefec,tire. C'. S.. B:iT,. 'f'olc', 
,c. Frctrch. 360. 

A\ pleading shonld 11r liherally c o i l s t r ~ ~ e d  upon n demnrrer.  and  every reasom 
able intc~ndrnciit ant1 p r c s ~ ~ r n p t i o ~ i  mntlc in i ts  f'nror, and  tl~cb. t l t r n ~ ~ r r r r  sl~onltl  
hr ortwwlctl l ~ n l r s s  the  pl(wt1ing is  wholly i i~s~~ff ic ient .  ('. S.. 535. Pt,trrctS 
z'. I ' r iwttt ' ,  501. 

A\ t lemnrrrr  ca1111ot 11r s~~st : t ino( l  if  l lit in tiff is  eel~titlrtl to recover on ;11iy 
ns1)cc.t of t he  vnsv prescntrtl in t l ir  complaint. Stt.octd 1 ' .  'f'f'nicsl~oi.ttrtio~ ( '0 . .  

m i .  
17pon clrninrrer, tlie :tllegntions of the  con~plnint  a r e  to  I)? I nlien a s  true.  and  

a r e  to  be c.oilstrnt4 1il)c~r;rlly in favor of thc  p lwdr r .  Joirr2a 1.. ('lrcrt~olt~t ('0.. 
775. 
9 23. r lmendn ien t  by Tria l  Cour t .  

JIotion to  n inei~d 1)leadings by s n b s t i t ~ ~ t i n g  ~i:rine of cor11oration for  ii:lrntS 
of i i l iv i l1111 l i fent l :~nt  1 1 1  1 t i i t .  Hogscd 1 . .  I't tri~lt?rtr)c. 2-10, 

A n i c n d n ~ e ~ ~ t  alle#ilig nffirnintivc equity hej-ond rcvxrtler's j~~ristlic.tion m:Iy 
11ot be nllowcd in Sulwrior Court  on appml .  A11v)r z'. Iirx. C'o . Mi. 
5 !W. Motions  f o r  J u d g m e n t  o n  the Pleadings .  ( I n  ac t ion  on no te  see 

Bills a n d  Notes 8 2 4 b . )  
I ' le:rdi~~gs hcltl to  raise issue of fac t  fo r  jnry and  gr:inti i~y of judgnwnt oli 

1 I r 1 i 1 1 s  I S  o r .  E't ltoic r .  Fcl to~r ,  l!N. 

# 7. Eridtance a n d  Proof  of d g e n c r .  
I ) e f t~ i~d :~ l i t s '  evi(1~11ve t l ~ t  the  1wrsc111 selling st;lndiiir tiirtlwr 011 1)l;lintiff's 

h n t l  ~ v a s  pl:~intiff's g e ~ ~ c ' m l  ilgeiit ill the  s ~ ~ p e r \ - i s i o ~ ~  of the  f a r m  wit11 power 
to  sell cross tic,^. tinillc~r ;~ii t l  crol)s t l~r rcf ro in  Irc31(1 suffic.ic11t to lw s r ~ l ~ n ~ i t t t ~ t l  
to tlic jury.  .lIt~.-lrtlr I I V  1.. R]/t-(1, 321. 

Wliorc~ t t>ii :~~tts in c20ininon place olle of t lwir ~nunbe r  in c l ~ n r g r  of the  farm.  
nlld sign :I mortprge tlic'reon, a n d  tlie tenant in cliargr im1)liedly represents 
i n  his denl i~igs  wit11 the  mortgagee a f t e r  forrclosnrc t ha t  he  was  acting for  
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llimself m i l  cotennnts, his cotennnts a r e  bound hy a n  estoppel arising f rom 
his negotiations. COILIICI'I 1.. Lr171d Ba~t l t .  320. 

lo.  \Trongful dcts of Agent. 
12vidt.nc.e t ha t  clefcntlant c~q)ar tners  n~itllorizcd inid ratified tllr act  of tlwir 

clerli in sn-enring ont ;I wnrr;rllt for  plnintiff for  the pllrposr of c w r c i ~ l g  liini 
to pay :I civil debt owetl by ltlilintiff to tht. firnl. 11i'ltl s l if t ici~nt to 1)r s~~brni t t tv l  
to tlle jinx. Smith 2:. Rolllci'8. 200. 

a IS. Competency of ,Judgments Against Principal in Establishing Lia- 
bility of Surety. 

-1 surety \vho 11:)s notice of procertlinps for  ncco~inting ns : ~ g : ~ i ~ l s t  th(l prin- 
cipal and  nil o l~por tnni tg  to appear  and defentl. 11nt clcvts not to (lo 5 0 .  1)nt 
has  the  proceetling (1ismi.wecl :I.< to i t ,  it is  holuntl I)y the nc.c301illt stntcstl :ln(l 
the jndgint>nt rendered npninst tho p r i ~ ~ c i p : ~ l .  ITio~rplri~,i/ 1.. S ' t o ~ t y  ('(I., 6.51, 

5 3. Defective Process and dniendment. 
3Iution to iinle~icl by sl i l~sti tuting iiamt8 of corporatioil for  nnmc of intlivitl~~:rl 

tlefendunt lreld properly denied. IIogsed I.. I'co1.1mtr11. 2-40. 
Order fo r  publication without i s sna~ lc r  of a t t :~cl~nic l r t  71c'ltl c n r c ~ l  I)g l ; ~ t o r  

order fo r  publication and wnrmnt  of nttncl~intmt. S~ t sXi~ i  1 . .  Tvrtst (It).. 3SS. 

a 3. Service by Publication. 
Proceeding fo r  modification of t ru s t  agrecmcnt is  I I I  ~ Y I I L .  nntl noi~r(liidc~llt 

beneficiary was  ~ ~ r o p e r l x  scrretl by pnl)lication. C11ftrr I.. 7'1.11.vt Po., (M. 

9 6. Service by Publication and Attachment. 
Order for  service of process 11y publici~tion niust be ihwed wit11 \v:~rr;tnt of 

nttachment.  Suski?r v. Trrtst ('o., 3S8. 

§ 15. Actions for Abuse of Process. 
Evidence tha t  i1efend;tnt copartners t~nthorizrt l  :mcl ratified the  act  of their  

clerk in swearing out  a war ran t  for  p1:lintiff for  the  pnrpobe of coerci~rg him 
to pay a civil debt owed by plaintiff to  the  firm. 11cltl snfficient to 1)r *111)mittetl 
to tllr jnry 8tilrth 2;. b o ~ ~ l r r s ,  %(I!).  

PUB1,IC OFFICERS.  

3 4b. Provision Prohibiting Holding of More Than One Public Office. 
A s ta tu te  which creates no new oftice and np~)i)ints no niltlitionnl officer. bnt 

merely :lttarlres new duties to  offices :~lre:rtly existing. to be perfornactl by the  
incumbents therein, does not  violate Art .  XIT'. sec. 7. B r i g ~ ? ~ a ~ t  1.. Bnl(,]/. 119. 

Act i s  qnestion 71c'ld to require one person to  hold two public officw. it11t1 
st:lt~ltc is  unconstitutional a s  violiiting Art. S I V .  sec. 7. Ihid. 

4c. Effect of Accepting Second Public Office. 
d s ta tu te  providing tha t  the  incunilwnt of one p ~ ~ l l l i c  office shoriltl trlso fill 

 nothe her pn1)lic office is  unconstitutional a s  v ioht ing  Art.  S I T ,  sec. 7. mld 
cannot be uplielil a s  merely affording the  clioice Iwt~vcen the  off ic t~  so t h a t  
t he  acceptance of t he  second office wo111tl ipso facto vacate thc  first, since 
incwnbency in  t he  first is  essential to incninbency in the secontl. II),igl)~ait 
1:. B a k u .  110. 

8. Protection from Civil Liabilitj on Grounds of Ofticia1 Caparit). 
(Protec t ion  f rom cr iminal  responsibil i ty see  Criminal Law $ 6 . )  

As a general rule, a public officer i s  not protectccl f rom liability on ncconiit 
of his office TT-hen the  ac t  complained of i s  outside the  scope of his duties, mid 



# 11. Actions to Recover Enrolumcnts. 
\Vlirl'e i t  is  dc~tc~r~nincd tha t  t11(% spwial  statntcs l111tlr.r which rekrtor \\.:IS 

al~l~ointccl  to a n  offic'r is  i u n c o ~ l s t i t l ~ t i o ~ ~ : ~ l  and void, his suit  to rc>c.ovc,r tllc, 
t~r l lo ln~l~onts  of oftice, f r o n ~  thc  pcxrsou  pointed lurt1c.r ;I \-;\lit1 grnc.rn1 s t ; r t~~tc% 
whic.11 IIC. c.ontcntls \ v ;~s  rcywalrd 1)y tlrc sgt,c+~l st ;~tntts .  r~c~c.t~sr;~rily f:lils. 
1frig111u1t 1;. lI(cl('.~j. 119. 

111 :III :~c.rioll to rc'cover emolu~i ic~l ts  of pnblic. ofice t c ~  which gl;rintiff ~ O I I -  

tc.r~tls I I V  ~ v a s  1cg:rlly clcctcd, n tlirec+td vc~rdict in p1:~intiff's favor is  c r ror  
\vllc~l tlcfcntl;~nts pleat1 the  s ta tu te  of limitations and  contro\.rrt thr. t.vitl(>~~c.c 
r eh t i r c ,  to  the, nmoluit of t ime n~l t l  lililengc claimed 11y plaitrtiff. Rcr'tl r .  
dlotlisuir ('ocrtl t!l, 14.7. 

111 ml :tc+ion to recovrr t he  eiiiollinic~lts of ;I pul)lic. officc,. 110 recovery ru;~y 
lw 1i:rtl I I ~ K I I I  r1titrlttu1tt wc.r!tif. si11c.e ;r p l~bl ic~ ofiic.rr is  c~ntitl(~tl o111y to t.0111- 
l w ~ l s i r l i ~ ) ~ ~  spoc4ifit4 11y s t ; ~ t i ~ t e ,  ortli~l:~nt.c, or ro~ l t r :~ t . t .  Thitl. 

RAILROADS. 
9 9. Accidents at Crossings. 

L k f c ~ l d : ~ ~ l t  railroad company's motion to nonsuit 011 111~ :.round t h t  t h r ~  
cxvitlencr s l~u \vc~ l  t ha t  the  11cgligenc.e of the  driver of tlw c:ur ill wllicll ~ ~ l : ~ i ~ r t i i i '  
\\-;IS ri(li11g :IS ;I gnest w:ls tilts sole prosiiii:ltt~ c a m e  of tllr ;~c.citlt~ut. ltc'ltl 1)rol)- 
cbrly (I\-csrrnl(d. Qttitt~r 1.. I?. If.. 4s. 

1nrwr:lte n x s  t l i ro~vn upon the "co\v-c:ttcl~rr" of dcfentla~it 's  e>ugine a f t e r  it 
11:1tl strncli i ~ ~ t c ~ s r : ~ t c ~ ' s  i3;1r. 1'l:rilltiff' songllt rccorrry 11po11 tlic c8ontc'lltioll 
tha t  (1cftwl:rnt w;ls ~ ~ c ~ g l i g c > ~ i t  in firili~ig to stop the  trnin hcforc' illtc.statc1 1l;rtl 
Iwcn lmrlctl tllcrc~fronl to his t l t ~ ~ t l l .  a11d tha t  tllc facts est:~l~lisl lct l  t h t  t l c ~ f ( ~ ~ ~ t l -  
a n t  11:lcl the  last  clear c l i ~ t ~ l c ~  to :troid t hc  scrions in jury  ant1 t l c :~ t l~  of i~lt t 's-  
tnte. Jntlgnlcnt a s  of 11o11snit i s  :rffirmc~tl on nppr:ll 1ipo11 :rntliority of Rtttcllc'io~. 
1'. I<. R.. 19s  S. C., $4. TtiyTor c. R. I?., 651. 

A traveler 11:ls thc  right to  expect :I t ra in  to g i w  timely warning of i t s  
:~pproacli  to  :I grade  crossing. but n l~se~ lce  of such \ w r n i n g  tlors 11ot w a r r n l ~ t  
hi111 ill : r s s ~ ~ ~ n i n g  tha t  no t rn i~ r  :~pproac.l~es, ]lor rrlieve him of thr. tlnty to 1itvq) 
n proper looliout. Q I L ~ ~ I I I  C. I<. It.. 4s. 

\l'11e11 visibility is  low because of fog or mist, the iiicrwsetl liazartl requires 
connne~~snrn tc  incrr;rscx ill c:lrc a t  r :~ilroad grade  crossillgs. hot11 on the  par t  
of tr :~vc~lcrs :\ntl the  railrontl conipany : 11i.igtitc~ned :r t tcntio~i on the  p:Irt of 
trart) lrrs,  : I I I ~  i~~cm?nsetl 11ecd of timely \v:lrning which t r : ~ r e l ~ , r s  have :I riglit 
to c ~ s l ~ r c ~ t  on the p:lrt of the  railroad conl l~n~ly .  .Ilcuclrom I.. I?. R., GOD. 

I.':~c.t t ha t  vie\v of crossi~rg i s  ~x i r t i a l l g  ohstrnctcd tlocv not rrlicve tlril-er of 
duly to liccl) prolwr looliol~t. Qttitt~r 1.. It. R.. 4s. 

13vitlc1lc.e 1rc21tl to sllow c .o~~tr i l )n tory  ~lvgligcmcr a s  ~ i i : ~ t t c r  of 1;rn 011 p : ~ r t  of 
~ ~ c t l c s t r i n ~ ~  strnc41r a t  gr;~tlc crossi~lg.  ('ole!/ c. A'. I ? , ,  213. 

Evit1rnc.c~ lrc~ltl to tlisc*lose cw~ltribntory ~rcgligcnct. I~a r r ing  r (v~)vc~ry  for t r ~ ~ c l t  
dt~rr~olisllc~tl in crossing :tc?c.ident. I 2c t~~ tm I.. A'. R,, 216. 

Evitlcrlce t l ~ t  c~nginc \vas not stLcll by driver l)ccni~se of nlist ir11d fog lic21d to  
~ ) r e v o ~ l t  ~ lonsni t .  X(Y!C~I~I~II  P .  h'. It . ,  GO:). 

IIc~ltl: 17ntlor r.ritlrnc'r c.onrt s11011ltl h:rrcL cl~argetl. ;IS reqnc.>:tcstl, t11:lt tlrivcbr 
i s  o ~ t r i l ~ t o r i l y  ~ic'gligoit nnlcss vision was  ol)str~ic.tetl 11s fog. Ihitl. 
i j  10. Injuries to Persons on or Near Track. 

I t  is  not tlrr duty of ~ I I  cmginccr to stop his t ra in  n-hcxnc~,t~r Ilt. s c ~ ~ s  ; I I I ~  

object on tlic tracks. .Ilortv~c; c. R. I<., 127. 
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Sonsui t  Ifcld proper in action against  railroad company 11pon evidenc3v she\\ - 
ing tha t  intest;lte was  a trespa.aer upon a t ra in  slid fell therrfrom to his 
tleath, \r i thont eridence t h a t  his fall  was  caused by m y  n rongfnl tnld wi l l f i~ l  
ac t  of t he  mi1ro:ld company o r  i t s   employee^. Edqcrrrds v. R. R.. 912. 

RAPE. 

# 2. Presumption as to Capacity of Minors to Coninlit the Crime. 
The  presumption i s  t h a t  a boy fifteen years of age  is  capal)le of committi~ig 

tlie crime of r ;~pe .  S. 1:. S+uith, 299. 
Illcapacity to  commit tllc offense is  ;I poritve tl(~fensc~ to bt. ple:ldetl ;111il 

proven by defendant. S.  2'. H o ~ c i c ,  7s". 
# 7. Competency and Relewncy of Evidence. 

I n  this prosecution for  rape, trst imony of proseciitris t ha t  she toltl 1it.r 
niotlier about thc  a t tack  lrc~ld properly atlmittetl for  t he  pllrposc of c . o r r o l ~ ~ -  
ra t ing  the  witness. S. 1..  Howic, 78'2. 
# 8. Sufficiency of Evidence and Sonsuit. 

Eritlencc tha t  t he  crime of rape  \ m s  committed ngoli tlic. perso11 of the  
1)rosecntrix nntl t ha t  defentlnnt was  the  perpetrator of t he  crime J ~ ( ~ l d  s11Wciclit 
to be s n b m i t t ~ d  to  t he  jury. S. c. h'mitll, 299; A'. v. Howic>, 7P2. 

Tt%timony of prosecutrix Acld suffic,icnt to  take  the  cnsc t o  thc  jury on the  
charge of rape,  al though there  were possible infc~reuces from the  testimony 
tending to contradict  her,  the  \veigllt and credibility of hc>r tcstimo~iy being ill 
the exclusive proviuce of t he  jury. S. c. .Joic?taor~, 389. 

9. Instructions. 
Indictment and  eriderice held to  \varrant snbmission of both carnal  lrno\vl- 

cdgc of prosecutrix, she being ilntler 12 y w r s  of age, and with force ngi~ins t  
hcr  will. 6. 2;. J o h ~ l s o ~ t ,  389. 
# 10. Judgment and Sentence. 

Escc,ption to the  judgmtblit of the  court upon the verdict of guilty of r:ll)e 
for failure of tlie judgmeut to  d low \-upon i ts  face tliat defendant ih ;I mule 
person of the  age of resgonhibility is  n~i te~i ; rb le  \vhen IIO co i i t en t io~~  of i nc ;~ -  
parity is  made on the  tr ial ,  incagncity I ) t s i~~g ;I ninttclr of tltsfenw. AT. r .  H o t r ~ i  , 
782. 

I<E('I~~IVEIZS 

9. Duties and Powers of Court in General. 
Upon reriew of esceptioils to t l ~ r  rcport of n r e f e rw  the  Superior Court  1i;ls 

the  pon-cr to set   side findings of fac t  a ~ i t l  ~n;~l;cl ndditionill findings, C. S.* 57s. 
but s ~ ~ c l i  1)owc.r is  limited by the  rcqnirc~nie~it  t h a t  such ndditioli;il t i ~ ~ t l i ~ ~ g s  
must be supportctl by some conlpctcwt eviclv~ice. r l ' l t t~~rdgil l  1'. J ' a r ~ 8 t .  22G. 
§ 10. Setting Asidc Report and Rrwfwence. 

When tlic order of refereace nlerely  wives the  right to ii jury t r ia l  i111d 
does not agree lipon a referee, i t  is  not er ror  for the  t r ia l  court  11p011 certifici~- 
tion of the  opinion of tlir Supreme Court gr: l~it ing i i  new t r ia l  for  ~ien-ly tlis- 
co\-cwxd c)\-idcnce, to  rclfi~sc to sign tlofrlidailt's ortlrr t ha t  the  c~anse Iw ~ ~ a f c r r c t l  
to the same referce who first lieartl the  matter.  F / . / ~ ~ ~ l i l i ~ r  r .  R(.hool. "3. 



# 13. Exceptions a n d  R i g h t  to Ju ry  T r i a l  Tllercon. 
TYlic)re the r c~ fe rw  m;~l;es e ( > r t a i ~ ~  fil~dings. s11l)l)ortetl 11y ci~.itlolice, to \\-liicl~ 

no t~scc~p t io~ i s  a r c  taken ;11i(1 \\-hie11 :lrcl approl-etl Iry the t r ia l  court ,  sucli fintl- 
iligs ;Ire cwnc.liisiw, i l~i(l  tht, ~ v r d i r t  of the  jury n1)oli ;In is::nts i~i;~cIrcrtvntlg 
snl~liiitl c ~ l  ill rc'g;~ rtl to r l~t ,  s;lme 111:r ttcra l l i l~st  I I O  t l i swg;~ rtl(v1. J < I . ! / ( I I I  I . ,  1 1 1 s .  
( y o . ,  :w1. 

ILEE'OItJIA'I'IOS OE' ISSTI;U311*;S'I'S. 
3 7. Pleadings.  

1 1 1  a11 :1ctio11 for  reforli~i~tioli  of a deed for  frllntl, the f;~ct., ~ o ~ i s t i t ~ i t i ~ ~ p .  the  
;~llcpetl fra11t1 liirist be set 1111 wit11 s u d i  p ;~ r t i c l~ ln r i t y  ;IS to :show al l  the, ( ~ 1 c ~ -  
nieiits of ; ~ c t i o ~ i ; ~ l ~ l t ~  Sr;111(1. i ~ ~ ( , l t ~ e l i n g  f r : ~ u t l ~ ~ l c ~ ~ ~ t  i ~ ~ t e ~ i t .  ( ; I . ; ~ ! J . v  I . ,  /;I~;!]!/ .s.  624. 

H ( , l ( l :  111 l ) l ;~ i~~ t iS f s  ;1ctio11 for  r ( ~ f o r l i ~ ; ~ t i o ~ ~  for 11iist:11ic i11dnct4 1)y fr;tr~el. 
th~fcnclnnts' c l e lnn r~~ . r  \v:rs ]xoporly snstnil~ccl, tliv cw~nl)l;tint f i~ i l ing  to ;111(bgo 
the twcs~~t i : i l  ~ ~ l t ~ ~ i ~ o ~ ~ t  of f r ;~ t~c lu l c~ i t  i ~ ~ t e n t .  o r  ; ~ n y  tr ick or (cbvice to l ) r t%\-(~l~t  
~~la i l i t i f t ' s  fro111 rcx;~tl i~~g tllc i l i s t r r~l~lc~nt ,  ur niist;~l;cb ~ I I  t11(, 1);ll.t of c'itlirr. 111id. 

0 Actions 1111cl C'ountc.rclaims for I'nrcllasr Prict.. 
.\ tlirc~ctcstl \-csrtlict fo r  theb soll t~r on i t s  coiu i tcwl ;~i~i i  for t l ~ r  l ~ ~ l r c l ~ i ~ s o  l ) r i ( . ~  

of i i(wllt~s ill tlic, l n ~ r c l ~ ; ~ s c ~ r ' s  actio11 f ( ~ r  1)rwcli of w i ~ r r ; ~ ~ i t y .  is  I ~ I W I ~  1v11e1i tho 
purcli i~,wr's  t t v t i~nony  cwnt ;~i~is  I I O  ;~tlniiasiol~ of li;rl~ility fo r  tho 1)11rc11:1s(~ l)~i( . t l  
of tl~c, ~ ~ c ~ t ~ l l c ~ s .  the. I ~ r ~ r t l ( ~ r ~  of 1)roof o ~ i  thc. issnc3 Ileiug air tlrv sc~l l (~r .  I l ( ~ . s ; f  I , ! /  

C'O.  I . .  II(v11p11ill  Co. ,  lG4. 

# 34. Recovcary o f  P ~ i r c h a s ~  l 'r ic~.  
111 ; I I I  ; i c t i u ~ ~  to C ; I I I ~ Y I  or rmc i~ id  11 ( Y I I I ~ ~ ; I I : ~  of mlts fo r  fr;111(1. I I ~ ) O I I  ret11r11 

o r  tc~l~t lcr  of the  1)rol)crty rc~coi~c~t l ,  thex I)uyt>r is  c>~i t i t l (d  to r ( ~ . o ~ e ~ r  t11(& 1)ric.c 
l):~id. l i o ! ~ r c , t l ~  I . .  'l'vccst C'o.. (i"0. 
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Cont11ic.t of ilcfentlnnt held to  preclude i t  from assert ing equitable right of 
cet-off. Ibitl. 

9 2. Statutory Set-Off. 
The s ta tu tory  right of co~ulterclaim nnd set-off dot+ not nuthorizr :I ba11k to 

nlq,ly a deposit to n clrl~t due the  bank by the  tlcpositor. Rtc~lli~tg 1 . .  Y'rrrsf Po.. . - 

?24. 
The  fac t  t1i;rt n par ty  i s  preclnded f rom ;~sser t ing  the  rqnitnble rt1rnrtly of 

set-oft' does not affect his stntlitory riglit of set-off. Ihitl. 

STATPTBS. 

# 5. General Rules of Construction. (Const ruct ion  in  regal,d to  consti- 
tu t ional i ty  see Const i tu t ional  Law $. 6 h . )  

Conflicting provisions of n st:ltnte, like, vonflicti~lg provisions of tn--o a c t s  
ilealing with t he  same sllbject mat ter .  \vill he reconciletl if th is  c%n be clonc 
11y a f a i r  and  reason:~ble intendment. TRoninnaol~ 1.. I'nttr'i'soti. 13s. 

Ortlinnrily. \\-hen n s ta tn tc  employs thr. word "may" i t s  provisions will 11e 
co~istrnetl  a s  permissive and  not mandatory.  Fcltoll 1.. Frltoli. 194. 

While all  qnfsstions of pnblic policy a r e  for  t h e  determination of the  Legis- 
l a t ~ i r c ,  n s t a t ~ i t e  will not be constrned to niter cstal~lislletl princ4ples of pnl)lic 
1)ol iq  formtl(vl on good mor;~ls.  ~ m l e s ~  suc0li i n t ~ n t  i s  c l ~ a r l y  nlid 1ineqiiivoml1)- 
c~sprcssed in the  s ta tu te ,  Broic.tl c. Rrolc.??. 347. 

\Vhcrc n s ta tu te  is  repealed by :r later ac t  which rePnncts nll o r  some of i t s  
1jrovisions. i t  will 1)c presumed that  the  provisions ret;nnctetl were writ ten with 
rt)gurtl to  the  decisions intrrpreting the  snme lnngnnge ill the  former act. ;lnd 
s1ic11 tlecisions control in interpreting the  same lnngnngr in the  la ter  net. Ihitl. 

§ 5.  Effective Date of Statutes. 
Ortlin:~rily, a s ta tu te  will be given prospective effwt only, i~ni l  ~v i l l  not IIP 

c.ollstrwtl to 11:lvr rctroi~cti\-t, effect ~ui lcss  s1ic.11 i n t w t  is  clearly t~sprrwsetl 
o r  urisc's 117 necessary implication f rom i t s  terms. F r t i ~ l o  1.. Tlrc7;rr. 410. 

9 S. Construction of Criminal Statutes. 
Criminxl i:tntlltes a r e  to  be str ict ly coni:trned. S, c. Hnrt.is. 738. 

a lo.  Repeals by Implication and Construction. 
Rrpc'nls by impl i ra t io l~  ;Ire uot fnvorcd, and a Inter act  will not relwal :I 

forn1t.r net unless the  two :Ire irreconriltrblc ant1 repeal by im~, l i ra t ion  i s  
nccess;lry. :111d il gr11f~ri11 repenling clanscx ill the  la ter  :ic4t rrpenling prior ; ~ c t s  
in conflirt therc~with,  strengthens the  applic;~tion of this rule. P. c. E ~ l ) s .  TO!). 

§ 12. Local and GenelUal Statutes. 
Wliere private ac t  does not provide consti tutio~l:~l  procedure for c t ' r t ; ~ i ~ ~  

r e m t ~ l y ,  la ter  general s ta tu te  providing such remedy if in force ill the 1oc.ality. 
lT701tlt.orcp 1 . .  Fcrg/ tso t~ ,  198. 

§ 13. Repeal and Re-enactment. 
Wllen n s tn tn te  is  repealed by a lntcr s ta tu te  which reSnacts all or some of 

i t s  pro~.isiolls, the  portions of the  original s t a t ~ i t e  which a r e  re@n:~(Tetl c.011- 

t i n w  in force withont i l~ terni l ) t ion .  Rt'o!rii 1.. Bt.ozor. 3%. 

a 1. R'ature and Ground of Remedy. 
The doctrine of i :~~hrogatinli  ii: not ir~':~ilill)le to 1 nwre volluitrvr, but the  

tern1 "rollinteer" being a limitation upon the  eqni ta l~le  rrnletly. 4lo11ltl I N ,  
~ l a r rowly  and  strictly interpreted. and payment by one nntlt'r c~ornp1114o11. OI. 



5 Ha. Linlitation on Tax Rntc. 
A I I I I I I I ~ ( ' ~ ~ I : I ~ ~ ~ J -  111:ry 1(,vy t a s c ~ s  for  ~ ~ ( ~ c c s s a r y  ex11~11sc~s ill (sscess of tlit, 

c .ollst i t~lt iol~;~l limitation 11y s1)cv8i:ll 1cgisl:ltirc' :rntlrority 11-itl1011t :I rote' I I ~  t l ~ t ~  
pc'oplt~. ( 'onstitntion of Sort11 C';lrolinn. Art .  V, ucc3. 6. Xi~rg  1.. ( ' lrrcrlott( , .  ( X I .  

I.cyisl:lr~ll.o I I I : I ~  llot limit ~n~lni ( ' ip : i l  t : ls  ra te  SO :IS to I I ~ ( ' Y ( , I I ~  ~ I ~ I I I ~ I ~  (li<- 
c.11:rri.c of ~nlulic~ip:rlity's o l i l i g :~ t io~~ .  I(rr~17; I . .  Kr!isoir C i f ! i .  lfi; 

1.cyisl:rtivr lilnittrtiol~ on t : ~ x  r a t e  Itt>ltl inol)c.r:ltirc, : IS  to  1111111ic.ilxr1 rcf~llitliilg 
l)oi~tls I I I Y I ~ I O Y ~ Y ~  lo 11c ihs11(~1 ill t l ~ i s  Ihitl .  

JV11:lt is  :I "spwi:11 ~ I I I ~ I O ~ ( , "  ~vi th i l i  th(1 I I ~ : I I I ~ I I ~  of - i r t .  1.. s(Y.. (;. of tl11~ 
Stilt(, ( 'o~ls t i t i~ t io i i  is  :I 111:1tt(>r for  ,j1111iri:11 r:~tllvr t11:11i lvgi~I :~t iv( ,  ( l(>tc,ri~~iii :~- 
tioll, sill(.? snc.lr Ilnrposc for w l ~ i ( * l ~  :III i i n l i m i t ~ ~ l  t n s  mily 11v l(~\-icvl wit11 t l r c l  
spc'c8i:ll :11111i'ov:iI of tilt‘ G c ~ ~ l c ~ r : ~ l  A i s s t ~ ~ ~ ~ h l y  must :rlso 11c. :I "nr'c4txwl'. c~s lwn~cy"  
of thc~ c01111ty \v i t l~ in  tlrv I I ~ I , ~ I I I ~ I I ~ .  of Air t .  TIT. w('. 7. n.I~i(.lr i ~ l v o l v ( ~  I~otli 
qlwstio~~.:  of law :rntl f:lct. J'orc-cr Co. 1..  ('71r!1 Corc~!t ! l .  (XIS. 

l i l  1 1 i 1 1 1 i l y  I I I  I : t ~ t  is  o i ~ s t i t ~ ~ t i o ~ ~ : l  I I 111(1 1111(.o11stitl1- 
tion:ll ill lxlrt, only t h r  ~u~c~or l s t i t~ l t i oun l  provisions will I K ~  tlisrc~g;>rtlctl. \v11('1i 
a11 irom for  tl1tx l ~ v y  of t : ~ x ~ s  i11c~l11(1w 110th gf~1if~1~:11 :III(I s p c ~ i : ~ l  V S ~ ~ C ~ I I ~ ( ~ ~ ,  tliv 
cntircb it~:%nl in ~ S I Y % S  of tlrc ( . o i~s t i t~~ t io l~ i l I  I imi t i~ t io l~ .  Air t .  \-. SIY.. 6, I I I I I ~ ~  fail. 
o r  if : I I I  itc,n~ c o r ~ i l ~ i ~ i e s  110tli :I spc,ci:~l ;rut1 ;III nllileccw:Lry c'sl~c~i~so, rllc. itctrn 
must fail  in i t s  c~ntirctj-. Ibi t l .  

Itelns of c ~ l ) c ~ ~ ~ s c ~  which a r c  of :r cwst;nlt ly rc)c4nrring 1l:ltnro in the, or~l i i l i l r~ .  
f ~ ~ ~ i ( T i o i ~ i ~ ~ g  of t11v ( Y ) I I I I ~ ~  : I ~ P  not for  spwial  purposes fo r  w11i(.l1 :III 11111in1ito(l 
i n s  nl:r]. 11t. I(%\-ic~l \vith tilt, slwcial :11111rovnl of the  1,rgisl;rtnrc.. ;mtl thc~rt~fol.v 
thc  t'rpc'~~sc's of t hc  comity c ~ o ~ ~ ~ l n i r s i o ~ ~ c ~ r s .  i111c1 c ~ s l ~ e l ~ s e s  ill rn1111ing tli(> ('o111.t- 
I I ~ I I S ' O  :~ii t l  c ~ ~ r c ,  of its gro~lntls  :iris for  gc'llcr;rl 111nlmsc~a. \vliile 111(, pnrc:li:~sc~ or 
1111iltlii1g of :I c ~ o n r t l ~ o ~ l s c  I I I ~ I ~  1w :I s~c~(~ i i11  I ) I I ~ ~ I ~ S C .  Ibicl. 

I)cfe~irt l ;~i~t 1.11n11ty l(,ric,tl t:~rc's 111) to  the' 15-cent 1ilnit;~tion for  gr11rr:11 c . o ~ u ~ t ~ -  
] ) I I I . I I I I ~ ( C S  :III(I i ~ i  a(11Iitio11 t l ~ t ~ r ( ~ t o  l(svic~(l t:lsc% for  the  plirpos? of '.ro111111issio11- 
(,rh' ]);IJ-. ( l s l ~ ( ~ ~ ~ s t ~  :lnd 11o:lrtl. cw~irtlionw : I I I ~  gro1111(1s. :111(1 ('0 111ty i~tto?ll('y's 
f(~bs." Il( ' l t1: So spcvk~ l  :rlq~rov:ll of t h e  1,rgisl:lturc 1wi11r: shou.11 fo r  c .orn~t~-  
:1ttor11(1y's f ( ~ s .  t l l ~  cXlltirc~ ittxln m11st f:til. :lll(l ~ I I ~ ~ ~ I ~ ~ I I I I I ~ K  the othtsr 1111r11os(~s 
incl~ltl(~cl ill t l ~ r  itvm ; ~ r t ,  for  gc1~it~rtrl c'ollnty eslrcwscis :111tl not for  ;I spe (~ i :~ l  p11r- 
o i t i  I I I I I I I ~ I  of r . c 6. Ihi(7. 

I ) ( 8 f ( , ~ ~ ~ l : ~ ~ ~ t  (#o1111ty lovied t:iscv 111) to 1 1 1 ~  1.7-col~t Ii111it~tio11 for  p~iror:11 
c01111ry l>iurl)cwcs. :111tl in ntltlitio~r t l lcwto leviocl :I t n s  for  "111)l;cc.l) of c ~ ~ n l l t y  
k)~lilclings. V O I I ~ ~ ~ I O I I S P .  c01111ty I I O I I I ~ ~ ,  poor : I I I ~  p:11111rrs, :III(I i~rci(l(~i~t:rl 1)11r- 
posc,h." Iicl(7: The co~urt  11iuy not t lVtcrn~illr  w l i e t lw  the  "inciclt'11ta1 cspc~l~seh" 
:]re for  :I I I C ( ' C ~ S U I . ~  or  I I I I I I C C C S R : L ~ ~  l11lr1)0sv, 01. for  a gellernl o r  spccaial ljllr- 
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TASATIOS-Cotttirr ucd .  

pose, or how mucll of tlie t a s  i s  for  "incidental espmses ,"  and  tIirrcfore the  
entire i tem i s  void a s  not being fo r  a special p n r p x e  with special ;~pproval  
of the  Legislntnrt> n i th in  the  meaning of Art. V. sec. 6. Polcc'r Co. c. Clu / /  
C'oiottl~, 6%. 

The encouragenlellt of agriculture is  a f n n d i ~ n ~ e n t a l  objective of the  St :~te  
government, Art. 111, sec. 1 7 :  Art .  I S .  see. 14, and n levy of a t ax  by ;I c c r m ~ t ~  
to pay the  county f a r m  agent 's  salary is  for  a special purpose hnving the  
special approval of the  Legisl:~turc>, C. S., 4666. 4CiSD ( a ) .  1297 (40) .  within 
the  nlcaning of Art .  V, sec. 6 ,  for  which a t ax  in escess of t he  13-cent limita- 
tion may be imposed. Ibid.  
-1 c-o~unty t ax  levy to 1 x 1 ~  tlie comlty t~cco~untnnt 's  s:lli~ry is  for a spccii~l  

pllrpose having the  special approrill of the 1,egislatnre (Comnty Fiscal Control 
Act, Public 1,nws of 1927, cli. 146). within the  meaning of Art .  IT, sec. ti. of 
the  Sta te  Constitution. Ibid.  

Ordinarily, t he  expenses of listing taxes. holding clt?ctiolis, holding col~r ts .  
caring for  and  feeding jail l>risoners a r e  general and  a r e  not special e s p w s e s  
of the  county, :lnd 11nder tlle facts of this c:lw such pnrlwses rtrc 11('1d gciler:tl 
expenses, alid t he  t ax  r a t e  therefor niay not exceed the It?-cent limitation 
imposed by Art.  V, see. 6. Ibid.  

§ 3b. Limita t ion  on Inc rease  of Debt. 
The language of Art. V, sec. 4, of the  Sta te  Constitution. a s  amc~nclrtl. i s  

nnnmliigl~ow, and  by i t s  plaili ternms tllr power of tlie Statc.  o r  any connty or 
municipality to contract  debts in any bienninm or fiscill year,  respectively, 
n-itlloi~t s111)1nitting. tliv n ~ a t t e r  to il vote of the  pcople. exccpt for  those lrlir- 
~ o s c s  slwcitically enumerated in the  ainendmcnt, is  clefinitcly presc*rilrc~tl to  
two-thirds of the amount 11y which i t s  o~i ts tanding intlel)teclncss was  clecrt~asctl 
dnring tlic: prior biennium o r  fiscal yenr. HnlT!/bzcrto?t 1 : .  Botrrtl of Ed?ic2trtiorr, I). 

IArnitation prescribed try Art .  V, set. 4. i s  in atltlition to limitiltions prc- 
scribed by Art. VII ,  see. 7. and  Art. V, see. 6. Ibitl. 

JIetliod of determining a n l o ~ u ~ t  of tlellt contrirctc~l in fiscal ytwr within 
nl(~auing of Art .  V, see. 4. Ibitl. 

Co~u i ty  nl:I,v not b o r r o r  money fo r  necessary espensrs  ~v i thon t  ro t e  when 
i t s  outstanding debt was  not rednced during prior fiscal yenr. Ibitl. 

Art. V I I ,  see. 7 ,  and  the  nmwdr t l  Art .  V, see. 4, will be considered ~ I I  ~ ~ t r r i  
wutcr ia ,  and  the  word "clclrt" in Art .  Y, sec. 4. will be given tlir same con- 
struction a s  118s been given the  word in comtrning Art.  VII,  see. 7, since the  
Legislature in f raming the  amendment must have 11i1tl in mind the  constrnc- 
tion n-hich has  been given the  word a s  nsed in  Art .  1-11, sec. 7. T ~ i l l i ( ~ ~ n s o ~ z  
2'. H i g l ~  I'oii~t, 06. 

Contract  of city to pay fo r  property bought fo r  public 1)nrposes solely f rom 
revenue f rom the  property does not create "debt." Ibid.  

Aill  bonds iss11etl by city, whether with o r  without vote, must be inclntlrd 
in determining amount of bonds issued during year. Gill e. Charlotte, 160. 

9 4. Seces sa ry  Expenses.  
W h a t  a r c  necessary inunicipal espenses for  which a t a s  may be levied witll- 

out  a vote i s  a question for  the  courts. S'iklfj c. CRarlotte. 60. 
Wha t  class of espenses constitute "necessary expenses" of n connty within 

t he  meaning of Art .  VII,  sec. 7, is  a judicial q ~ ~ e s t i o n  fo r  the determinntiorl 
of the  courts,  and  whether they a r e  needed in a particular county is  for  tlie 
determination of the governing authorit ies of the  county. Pozccr Co. v. C'ln!/ 
County,  6%. 

The courts determine wha t  class of expenses a r e  necessary espenses of n 
municipality, and  the  governing body of tlle municip:tlity determines when 
such espenses a r e  necessary for  t h a t  part icular locality. 8ing  v. Charlotte, 60. 
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W l ~ r ' t h ~ r  :I givt.11 c5spc>~ist\ is  ;r 11ecess:1r$ csprrlscL of ;I miu~ie ip :~l i ty  is  to Iw 
( l ( ~ t m m i ~ i t ~ d  11y t11t) (YIIIITS 11s : ~ . ~ t ~ o r t ; ~ i ~ i i ~ ~ g  \ v l ~ < ~ t I ~ ( ~ r  tli? 1)11rpos1~ of t 1 1 ~  ( ~ ) ~ . I I s ( ~  

l ~ ; ~ r t : ~ l i c ~ s  of :I govc'r~~n~c'nt;iI Il:ltnrc> o r  1,nrports to I)(' 2111 t>xc,rc.iw 11)- tht. i n i l~~ ie i -  
1):1lity of :I 1rortio11 of the St:rti>'s t l t ~ l ( y : ~ t c ~ l  s ~ v ~ ~ ~ i g ~ l t y .  Il~icl. 

A \ ~ ~  : ~ i r l )o r t  is  11ot :I nrbc't'ss:lry e3slwnscJ of :I mlinic.ip:~lity. i'hitl. 
.\ inl~ll icip:~li ty 11121y lv\.y tils(>s for  i ~ ( ~ ~ ' s s : ~ r y  ( \sI I (w~( 's  IID to thcs r o ~ ~ s t i  til- 

t i o ~ u ~ l  l i ~ n i t : ~ t i o i ~  wi tho i~ t  ;I \-otc' of tht5 pcv)111(~ :11it1 nitlloilt lryi.;l;~tivc, ;111thoriry. 
Illid. 

~ n ~ ~ ~ ~ i t ~ i l ) : ~ l i t ) -  I I I ~ ~  110t l t~vy :I t ax  for  ot1it3r t11:111 I I C Y . ( W : I ~ ~  ~ ~ X ~ ) O I I S ~ ~ S ,  e i t l ~ ( ~ r  
wit11i11 o r  i11 t ~ s c c w  of tho ( . o ~ ~ s t i t ~ l t i o ~ i : ~ l  I i~~ i i t a t i on .  w i t h o ~ ~ t  :i vote of thv 
I I I  s i :  i s l ~ t i t  : ~ i t l r i t y .  Ihitl. 

Si11c.v :III  :lirl)ort is  i ~ o t  :I 1 1 ~ ~ ~ s s i 1 r y  1111111i(lil1:il C ~ S ~ N ~ I I S I ~ .  :I (.ity ~ i ~ i i y  1101 l('vy 
n tax  for  t l ir  pl~rposc. of optxrnting. ~ n : l i ~ l t : l i ~ i i ~ ~ g .  :1ii(1 iml)ro\i~i:: :I 1111llli(.il1:11 
airport  n - i t l~o l~ t  s ~ ~ l ~ n ~ i t t i l ~ g  tht' qi1ostio11 to :I volts. Ihitl. 

JIlu~ic.ip:llity i11;1y not l(avy t n s  tlircv.tly or i~ltlirt,c.tly for  11111y1os(~s o f  i ~ n l ~ r o v -  
I i 1 1 1 1 i i 1  ~ i o t  t 1 1 t  I o t  Ibitl. 

Ik) i~t l s  for  i n u ~ ~ i c i l ~ i l l  11o\ver p l : ~ i ~ t  :IT(> f o r  l ~ i ~ l ) l i ( >  I I I I I ~ ~ I I I S ( ~  :111tl ~ ~ ( > ( v s s : ~ r y  
c ~ l ~ t l ~ ~ s t '  l l ~ i l I i t ~ ~ i i . ~ o ~ ~  I., fIi!/11 l ' o i ~ t ,  !I(;, 

# 9. T a s i n g  r n i t s  Liable  o n  13onds. 
A city o r  tcmx is not 1i:rl)lc o ~ i  t11r I~oiitls of :I 11onsi11p : r i~ t l~o r i ty  n-it11i11 i t s  

territory. i t  I ) r i ~ ~ g  expressly 1,roviclctl t h t  11c4tl1t.r t l ~ c ~  St;~tc>. 11or t11r city o r  
 tow^ s l ~ a l l  l)t) li:111lt>. st,(*. 14 ( 1 1 ) .  ell. 4.76. l 'ul~li(* 1,:1ws of l!K, :111(1 t11t~ : ~ i ~ t l ~ o r -  
i ty  I I I I ~  Iwing :III :lgrllc$ of tl1c3 city o r  to\vil so ;IS to  e o l l t ~ x v ~ ~ ~ ~ t '  th is  1 's11r(~s 
st :r t i~tory prorision. lTTcll,~ I., Ho~c.~i)!g .4 ~ ~ t l ~ o r i t ] ~ ,  744, 

# 19. Exempt ion  f ro ln  Taxa t ion  of I ' r o p c ~ t y  of Stat( ,  a n d  I'olitical Sn1)- 
divisions.  

S ~ I I ~  :L housing author i ty  e r ( ~ ; ~ t c ~ l  I I I I ~ ~ Y  c11. 40s. P!ll)Ii(. 1,:i ws of 1!):35, is  :l 

~ ~ i i u ~ i c * i l ) : ~ l  co rpo r : r t i o~~  c'rc~:rtctl f o r  ;I pn1,lic gc~vc~rn~ilc '~rt :~I pnrl~ose,  i ts  1 1 r q ~ ' r t y  
i s  csc1111)t from St:ltcS. c ~ ~ i u l t y  i ~ n d  111illli(i~1:11 t i ~ s a t i o i ~ .  ll.<jlls I.. Ilort.siir!f 
.ltct/ioi~if!i. 744. 

2 .  Levy  am1 Asses sn~en t  of Inhe r i t ance  a n d  T I - R I I S ~ ~ T  ' r a ~ t x ~ .  
l"c~lcr:~l  t:rscs not tlet1nctil)lt~ i~nt lcr  provisiow of Sta te  s t i ~ t l ~ t ~  111i1y 1 ) ~  (~1111- 

pntcd :~c~cortling to h t c r  F e t l ~ r : ~ l  : r l ~ ~ e n t l m e ~ ~ t  c.l~:l~rgiirg r :~ tos .  H n ~ ~ c w ) t l  Y. -- Jfnric-dl .  COIHI.. of R(~t.c,ir~rc~, :a:~. 
5 3Zr.  Liabi l i ty  of E>st;rtc a n d  H e i r s  f o r  Inhe r i t ance  T;txc?. 

1:ntlt.r fac ts  of this cxsr. i~~l~c ' r i t ;~ l lc .c  t a w s  11(~1d 1)rol)erly c.l~:~rgrcl : ~ g : ~ i i ~ s t  
c~orl~1t.s r : ~ t l ~ c ~ r  tli:111 ag:l i l~st  a ~ n ~ i ~ i t i c ~ s  lo  1)rnc~fic~i:lrit~s. Y'r~rst ~ ' o .  I.. Ltr~irhctlr. 
57t;. 

# 83. I'rioritirs. 
Th(> 1ie11 I I ~ O I I  real cst:lte fo r  tnscs  11:rs pl+oritj- over :ill vt11er l iv~is,  :i11(1 

co~itiniws i111ti1 1):1id wit11 intvrwt.  1)(~11:11ti(~s :III<I costs, <;icilfo~yl Po t i~~ t ! /  1.. 
I < ~ I t ~ t c ' s  .1 tl1~1i~1istt.tr tiou. 7(3.  

-1ftc.r tlrc> tltwtli of insolrclr~t inttxst;~tc>. cc>rt:iin land of the> ~'st:~trx W;IS sc~ltl 
f o r  t n w s  : ~ s s r s s c ~ l  prior to  t h e  dc~1t11 of i n t t3 s t i~ t (~ .  : I I I ~  tilt1 (.o1111ty II~.(.:IIII(~ t11(' 
l ) ~ ~ r c h : ~ s o r  for  W : I I I ~  of ut11c.r 11itltlt.r. t'. S.. S015, autl rccoirrtl ccrtitic,:~tc) of 
s:lle. ('. S.. 80'24. fJ(~1d: 'l'he comity :~cclnirt~tl :r first lic.11 o11 111e 1:111tl. ('. S.. 
'7!)SO, 7!)Si. S036. prior to the  c1:lilns of t 1 1 ~  at111ii11istr:ltor. n-itlo\\-. licsirs : ~ t  1:lw. 
:11it1 j l~ t lg inci~t  c.rcditor of i11tcst;rtc~. whic.11 licw the, eo ln~ ty  1n:ly forc~,lo,-c' 11y 
civil :ictioli in the  ~ l a t n r ~  of all :letion to fowclose ;I Iilortg:igc'. (I. S., SO:37. :111tl 
the  pl'orisio~ls of ('. S.. ! )3 ,  t1i:rt tnscs  should Iw ltnitl 11y the perso11:11 r ~ p r c -  
sc.nt:~live in the  th i rd  c'l:~ss of priori ty 1 1 ~ s  I IO : ~ p l ) l i c : ~ t i o ~ ~  to  tilt, s t : l t u t o r ~  
actioii t o  foreclose the  t n s  sale certificate. Ibitl. 
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§ 3Sa. Enjoining Issuance of Bonds. 

Taxpayers  of a municipality may maintain i ~ n  action to enjoin the munici- 
pality from issuing i t s  bonds. I l~ i lT ia~ i~so~ t  1;. High I 'o i~f t ,  06. 
§ 38c. Recovery of Taxes Paid rnder Protest. 

Plaintiff made anticipatory payment of t a se s  under C. S., 7971 ( 0 % ) .  ( 8 ) ,  i11 
order to  t ake  advantage of t he  discount. i\fter levy of t a se s  by the  county. 
plaintiff paid the  balance of taxes  levied against  i t s  property and gn re  writ ten 
notice t ha t  al l  the  taxes  were paid under protest. I n  a n  action nntler C'. S.. 
7880 (194 ) ,  to recover the t a se s  paid. Itcld, the  anticipatory p ~ q n l e n t  w l s  not 
made under protest, there being no writ ten protest i ~ t  the  t ime of t h a t  piry- 
ment, C. S., 7979, :1 strict  compliance with the s ta tn te  being necessary in : ~ n  
action to recover t a s e s  paid. Po fcc r  Co. r .  C'llr!, ('orctft)~. 698. 

When a taxpayer millies :~nticipntory payment not 111idrr protest ,  and there- 
a f t e r  pays under protest the  balance of the  t a se s  levied against  his property. 
in his action under C .  S., 7880 (194 ) .  to recover the  t a se s  t he  entire amount 
paid under protest may be recovered when unlawful levies equal such anminit, 
and  the  recovery will not be limited to t he  proportionate pa r t  which tlie 
unlawful levies bear to tlie entire t a s  le ry ,  since i t  will not be presumed t h a t  
the  county intended to make a n  unlnwful levy or tha t  the  taxpayer intended 
to pay t a x  i1leg)tlly levied. Ibid.  
§ 40a. Sales and Tax Sale CertiAcates. 

The  purchaser of a t ax  sale certificate i s  subrogatetl to  the  lien for tases ,  
and  may foreclose same by civil action in the  na tu re  of ml action to  foreclose 
a mortgage. C. S., 8037. Glcilford Corttztl/ v. Estutr's .tdt~ri>~istl-otioi,. 763. 
8 40b. Foreclosure of Certificates. 

T a x  sale certificate may be foreclosed 1)ending :~dministration.  Gfti lfo~d 
Countu ti. Esta tes  ddn~iniut ru t ion .  763. 
§ 40c. Limitations on Sale of Realty for Taxes. 

Amendment making t rue  owner clefendant i s  not  continuiltion of original 
su i t  to foreclose t a x  certificate. TT'endell 1;. 8eurbor0, 540. 

TENDER. 

§ 1. Requisites and Sufficiency of Tender. 
A "tender" i n  the  complaint of any  amount found to  be due  upon n proper 

accounting i s  insufficient to  constitute a legal tender. Buehana )~  c. Xortgnyc 
Co., 247. 

2. Acceptance, Rejection and Withdrawal. 
Fai lure  to  accept tender under C.  S., 896, works i t s  withdrawal.  Lurnbo' 

Po. v. Perru, 533. 

TRESPASS.  

§ 9. Actions for Forcible Trespass. 
Nonsuit on cause of action fo r  trespass held proper upon failure of nllega- 

tion and  evidence of trespass other t han  for  a n  assault ,  t he  motion to nonsuit 
on the  cause of action f o r  assault  being denied. Rook8 c. B r u c ~ .  88. 

TRIAL. 

I .  Time of Trial, Notice, and Preliminary 111. Reception of Evidence 
Proceedings 16 Withdrawal of Evidence 
1. Time of Trial, Notice, and Calendars IV. Province of Court and Jury 
4. Continuance 18. In General 

11. Order, Conduct, and Course of Trial V. Nonsuit 
7. Argument and Conduct of Counsel 22a Office and Effect of Motion to S o n  

11. consolidation of Actions for Trial suit 
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22b. Consideration of Evidence  on  > lo t ion  
to Sonsuit 

2 3 .  Contradictions a n d  Discreyancli ' r  in 

31. Expression of Opinion by Court 
3 2 .  Requests for Instructions 
33 .  Statement of Contentions :and Obiec-  

Evidence 
2 4 .  Sufficiency of Ericienrv 

VI.  Directed Verdict and Perern1)torr In- . .  
stnlctions 

27 .  In Favor of P la in t i f f  o r  1';rrt)- H a s -  
ing liurden of l 'roof 

VII. Instmction~ 
29a. Form, Requisites, and Sufficiency i n  

General 
2Qb. S t a t e m e n t  of Ev idence  and E s g l n -  

nation of Law Arislng t h e r t i i n  

t i o n s  thereto 
36 .  (Iunsirlcratiun of 1nstruc. t i11ns 

VIII. IRSIICS and Verdict 
3 5 .  Tender o f  lssues 

IS. Return of Verdict 
4 3 .  Correction of V e l d ~ c t  

S. Zlotions after Verdict 
47 .  llot~ons for Ne'r Trial  f o r  S e \ \ . l ?  

Discovered Eridencr 
49.  Jlotions t o  Set  A s i d e  Teriiict a s  

Being against Tl'eight o f  Evic lenc  c 

5 1. Time of Trial, Sotice and Calendars. 
The time set fo r  t r ia l  of n care is  in the  solnrtl discretion of th? trinl conrr. 

( ' aqmi  t o  v. U o ~ l c s .  4X2, 
a 4. Continuance. 

A motion fo r  ;I continnnncr is  atltlressed to the. souml discretion of the t r iz~l  
vourt. Cole c. Ilr!/cr?ft, 672. 
5 5. Argument and Conduct of Counsel. 

The court  1 1 ~ s  discretionary po\ver to  allow c'onnsel fo r  rlc.fn~ilxnt t o  speak 
privntc?l.\- to tlcfcndnnt \vhile he  is  n witness on the stnntl. 1Z0oliS 1:. Rr~cco. 3. 
5 1 1 .  Consolidation of Actions for Trial. 

IVhcre there is  no esception to the  court's finding t h a t  t he  parties agreed to  
consolidntion, exception to  the  order of consolidation is  u l~tcnnblr .  C ' r , l ( >  I . .  

1 j~ya ) i t .  672. 

§ 16. Withdrawal of Evidence. 
IVhcn the  t r i a l  judge instructs t he  jnry t h a t  certain cvidcnc'e introdnced is  

witl~tlrawn, mid t h a t  they should not cvnsider i t  in t l ~ c i r  delil~erntions, t he  
:~tlniission of sucali evidence will not 11r held for  error.  Mllnc~rrl(~t~ I . .  IIIS. Co. .  
504. 

18. Province of Court and Jnry in General. 
Court mnst  submit issues to  jury  even when evitlrnce i s  snfficicnt to w r r -  

rnnt  directed verdict in pl:~intiff's favor.  Bcclrli L'. Ntoilc', . X 3 .  
IVhen fac ts  nre  in dispute i t  i s  e r ror  fo r  conrt  upon l w ~ r i n g  of order to 

show cause to dismiss action and  deprive plaintiff of jury  trinl. Lofcho~r  
v. V c d r t h u r ,  260. 

22a. Ofice and Effect of Motion to Nonsuit. 
Since the  office of .a motio11 to  i ~ o l ~ s u i t  i s  to test the  snffic.iency of the  evi- 

dence, judgment overruling defendant 's  denlurr r r  fo r  failure of t he  (.on~l)liiil~t 
to  s t a t e  a c:tuse of action does not preclude defendant from r i~is ing  the sirme 
question by n motion to  dismiss o r  for  judgnlcnt ns of uonsl~i t .  T , u w  I . .  ('1c1.c~- 
laqld, 2S0. 
9 22b. Consideration of Evidence on Motion to Sonsuit. 

Upon motion to  nonsuit, t he  eviilencc must he  vie\ved in tho most fi1vora1)lc 
l ight fo r  plaintiff. d ~ ~ d c r s o n  11. d t r ~ ~ t w m c ? i t  C'o.. 130;  ll'oods c. F ~ w r i ~ a ~ r ,  314:  
Bai.rou' v. Iiecl, 373. 

Wli ik  orclinnrily defendant's evidence will not 11r coilsitlorcd in p ;~ss ing 
111)on his motion to  nonsuit, where drfen(1ant's e v i t l r i ~ c ~  is 1101- in conflict with 
plnintiff's c~viclencr, i t  may be considc.red in so f a r  :IS i t  tcntls to (,sp1:1in :1n(1 
clarify plaintiff's evidence. H a r e  c. Tl'cil. 484. 

3 23. Contradictions and Discrepancies in Evidence. 
Contradictions and  discrepm~cics in plnintiff's evitlcnc*e (lo not wnrrnnt tlir 

grant ing  of tlefendnnt's motion to nonsuit, and  the  motion slronld 1)r denied i f  
plaintiff's evi(lencr, in any aspect, is sufficient to support  the  cause :rllegctl. 
Ffrguson c. dshcville, 569. 
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TRIAL-Cm f imcd .  
# 24.  Sufficiency of Evidence.  

If there is  any competent evidence tending to  prove tlic fnct in issne, t h ~  
t~vidence must be submitted to  the  jury. d?irIcrso~i e. .-liiirtsc~?~rrif Co.. 130: 
Rarrotc t-. ICcrl. 373. 

A prima facie case does not require a n  affirmative finding fo r  plaintiff, or 
change the  burden of proof, i t s  effect being merely to take  the  case to the  jnry 
for  i t s  cleternli~intioil of tlie issue, and  subject clefcnd;~nt to  the  risk of a n  
:~tlvt.rse rerdict  in tlie absence of c r i d e ~ ~ c e  in rebuttal. I1700tla c. E't.cciiio~r, 314. 

# 27. I n  F a v o r  of Plaintiff  o r  P a r t y  Hav ing  B u r d e n  of Proof .  
Peremptory instructions in favor of plaintiff insnr td  11pon failure of lrroof 

11y insurer on :~ffirnmtive defeiwe npon which it had Irurtlen of proof, ltrld not 
er ror ,  dbcr?ietltl/ a. Ins .  Co., 23. 

Ordinarily, a verdict may not be directed in favor of the  par ty  npon whum 
rests the burden of proof. Recd a. J l ad i so i~  Coii~ity. 143: IIosicr!/ Co. 
Hcmp7till CO., 164. 

# 20a. F o r m ,  Requis i tes  a n d  Sufficiency of In s t ruc t ions  i n  General .  
Form of instruction ns to answering of issues hc7d sufficiently fnll  in view 

c~f a ~ n o u n t  of evidence and  complexity of case. G u u e ~  c. Co!tr~cil. 6x4. 

20b. S t a t emen t  of Evidence  a n d  Explanat ion  of Law Aris ing T h r r c o n .  
A charge tha t  plaintiff contended tha t  defendant and  his witnesses were 

interested in t he  outcome of the action, t ha t  the  q l~a l i t y  of their  testimony 
was  snch tha t  tht. jnry onght not to 1)elieve i t ,  and t h a t  t he  jnry ought to take 
tlie fact  of their  interest  into consideration in \veighing their  testimony, but 
t ha t  the  jury should remember the  court's instrnction a s  to  tlie weight to be 
given the  testimony of interested witnesses, \\-ill not be held for  er ror  when 
the  court's prior instrnction on the  point i s  without error,  the  word "quality" 
in the statement of the contention being used not in the  sense of n a t ~ i r a l  
superiority but a s  to  the weight to  be given to interested witnesses. .Icccpt- 
(1?1C(' CWp. a. E d ~ c a ~ d s ,  736. 

# 31. Express ion of Opinion b y  Cour t .  
An instruction t h a t  t he  record evidence established the  claim of plaintiff i s  

not held for  er ror  a s  a n  espression of opinion hy the  court  on the  weight of the  
c.vidence, since the  contest  of the  instructions is  fairly snscepti1)le to the inter-  
pretation tha t  tlie court  was  stating what  the  record evitlence showed in 
reviewing the  evidence a s  required by C. S.. 064. Jlerri l l  v .  Rridgcm. 123. 

I n  ml nction for  wrongful death.  a n  instruction tha t ,  according to  the mortu- 
a r y  table, testate's age  being a stated 11111nber of years. his life es l~ectancy 
was  a certain nuniher of years, i s  e r ror  a s  being mi espression of opinion by 
tlie court as to  the  sufficiency of the  proof of the  fac t  of age and the  l i f r  
expectancy, contrary to C .  S., 334. Scbastiaiz z'. Xoto r  Littcs. 770. 

# 32. Reques t s  f o r  Ins t ruct ions .  
A par ty  desiring more specific instructions on subordinate fea tures  of the  

charge must aptly tender request therefor. X u d i s o ) ~  Count?/ c. Catholic 
Socictlt, 204. 

Wlien a requested instrnction i s  moclified, and, as given, i s  without error.  
illid another  requested instruction is  given in s~tbs tance ,  a n  exception to  t he  
court's fai lure to  give the  requested instructions a s  writ ten,  will not be 
sustained. Bccepta?zcc Corp. c. Edrcards,  736. 

# 33. S ta t emen t  of Content ions  a n d  Objections There to .  
Objections to the  statement of the  contentions of a pa r ty  must he made in 

ap t  t ime in order for  assignments of er ror  based thereon to  he availing on 
aplwal. Rook8 c. Brucc, 3 s ;  Acccptu~ice Cor3p, c. Edlcurdu. 736. 
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W i c n  p1:~intifT offers eritlcncc of the  good clinracter of itli v-i t~irss,  a cou- 
telltion t h a t  tlie jury sliunld take  sue11 evidelice into consiclcxtio~i in p;rssi~ig 
n p m  thc  n-eight of tht. wit~ioss '  testimony, is  lbroper, and  ol)jection tha t  tlitb 
court tlitl ]lot i11strnc-t the  j l q -  in like m:ililic~r with r e f c r c ~ n c ~ ~  to  the  cvitlr~icc. 
of t he  good c11;lr;lctcr of clefentl:~nt's 11-it~iesses i s  nntenn1)le. t he  rcwrt l  tlis- 
vlosing tha t  tlitl court  fully gave like conte~iticms of d t~f t~~i t l ; rn t .  . I c ~ ~ ' p t i r ~ c c ~ .  
C'orp. r .  Edfc'cct~ls, 7 3 6  
# 36. Construction of Instructions. (Harmles s  and pre.iudicia1 e r r o r  in 

ins t ruct ions  see Appeal and  E r r o r  8 39e.) 
-i cliargt~ will I)t, co~ i s t ru td  colrtrstnnlly :IS :i wliolt~. ( ' ~ I I . I J ~ , I I ~ ~ ' I .  1..  Hi1!11i~s. 

432 : . .1(~~pt(111f*c  ("or[). r.  Edr r i~ t~ l . s ,  736. 

39. Tender of Issues. 
W ~ I ~ ~ I T  t11(% issues sn1)niittrd fully :iiid : ~ t l t ~ ( l ~ ~ ; ~ t t ~ l y  prestwt(v1 the  C;LIISP to tlrc 

jury,  tlrt. r c f ~ ~ s ; r l  to  s111)1nit i ssuw te1111~red will not 1)r h ~ l t l  for vrror. .l1li'11 
G. A1lc11. 264. 
a 43. c'orrertion of Verdict. 

Tlir jury ret~irnotl  n ~ i  :~fiirrnative :inslver to  the  issue nt t r i :~ l .  ; ~ n t l  the c:lsr 
baing tlrr h s t  fo r  t he  term. t l ~ c  c o m t  tliscliargctl tlir jury. Yiftrcn niinntrs 
latcbr, tlir court ,  upon lwing i n f o r ~ n c ~ l  t ha t  the  jnry tlirongli ;111 ;~ffirrnatire 
: i ~ i h w ~ r  d~c idc~ t l  tht' (.WC in filvor of one of clclfentlants, perinittcd the  jnry to 
retire xnd cllnnge tho :Ilisn.t>r to tlir i s s w  from "Yes" to  "So." Nc,ltl: 'l'lic 
:rctio~i of tlic t r ia l  conrt  nnio~uited to  sett ing :rsitle tlie vertli,.t first rrntleretl. 
tuitl i t  ;111pc'nri1ig t l ~ t  tlrc, mistake of the  jury \\.;IS a s  to tlie li1g:il t1ff'ec.t of tlrc. 
first rclrdcred verdict, iiii(1 not i ~ n  er ror  of f i~c t .  tlir s(~cont1 ~ r t 1 i t . t  is  \vitlrol~t 
1eg:ll sai~ctions.  :~n t l  ;I rcrlirc tic troro is ortleretl. The  clistinction Iwtwcen Ilrr- 
 nitr ring tlicl jury to cwrrect a n  cr ror  lwforc i t s  discl~arge.  and  ~ ~ e r m i t t i n g  i t  to  
clin~rgc, i t s  rt.rt1ic.t t1ftt.r i ts  discharge is  pointed ont. I , i r i ~ ~ g . s t o ~ ~  I . .  r , if . i~rg,~io~!.  
797. 
# 47. Motions for S e w  Trial for Scwly Disrovercd Eri~lcwce. ( I n  Su- 

preme  Cour t  see Appeal a n d  E r r o r  5 47a.)  
Affid:~vits s l~pgor t ing  ;r motion fo r  a n r w  t r ia l  for newly discovcrrtl evitlcnct~ 

a r e  i~is~rfficic~lit to  inrolicl t he  tliscretionnry go\ver of the court to Iie:lr thc, 
motion ~vhc.11 they tlisclose t h a t  the  evit1rnc4c relied 11pon is nlc.rely c~un~nl;rt ivr 
;nit1 colitratlictory. R111loc.l; f:. Il7illicrms, 320. 

9 .  Motions to Sct Aside Verdict as Being Against \Veight of Evidence. 
A motion to  set aside tlit) verdict o r  fo r  :I 11ew t r ia l  on tlie gronirtl tha t  tlrc. 

verdict is  cwntr;iry to the  cviclcnce is  :idtlrcxssrd to  tlie cliscrt,tion of tlrc t r ia l  
court. E:rn~rx r .  111s. ( 'o. ,  530. 

# 1. xature and Essentials of Cause of Xrtion. 
Ac.tion for  conversion fails  when tlefent1;lnt s1ion.s t ha t   lai in tiff's tlnly 

;i~itliorizc~d agent soltl tlefc~ntli~nt t l ~ c  personalty in c/llrstion. .llc..lrtlrrcv I.. 
B!/IY~. 321. 

TRCSTS. 
9 lb.  Par01 Trusts. 

Pnrol agreement to p~u'clrase :it s:~lo for  benefit of debtor cr ra tes  wl i t l  pnrol 
trust .  Hurt. c. H7cil. 484. 

5 4. Incapacitx of Trustee and Appointment of Succt~ssor. 
Substi tute t rus ter  may be appointetl in nccortlance with terms of i n s t r ~ l -  

nlent \ \ - i t l i~nt  spt\cial proveetling or approval of tlie court. C ' ~ ~ i t i , r  r .  'l'rrc.ut 
C'O.. 686. 
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3 5. Control, Management, a n d  Preservation of Trust  Estate.  
Trustee lwld properly directed to pay taxes and preserve property pending 

termination o f  trust. Latta c. I lcCorklc,  508. 
Instrument held to anthorize substitute trustee to borrow on inwrance 

policies to pay premiums. C'uttcr c. T r u s t  Co., 686. 
Court of equity has jurisdiction to modify terms of trust agreement when 

necessary to preserve trust estate. Ibld.  

3 9b. Waiver and  Abandonment of Trust  Estate.  
While an  equitable interest in land may not be conveyed by parol, a n  

equitable interest may be abiilidoned, released. ur waived in favor of the holder 
of the legal title by conduet positive, unequivocal, and inconsistent with :in 
intention to assert such equitable claim, but such waiver or abandonment, 
being an  equitable defense, must be pleaded. H a i c  c. TT'eil, 484. 

Evidence held to establish estoppel against mortgagor to assert th:~t p m -  
chaser a t  sale bought for his benefit. Ibid.  

VESDOR A S D  PURCHASER. 

7. Construction of Contract a s  to  Installnlents and  Payment  of P u r -  
chase Price. 

Options to sell land, being unilateral in their incrption, are to be strictly 
construed in favor of the vendor, and it will he generally held that time is of 
the essence, and that  p n ~ m e n t  or tender of the amount agreed within the time 
specified is necessary to convert the right to buy into a contract for sale. 
Carpenter c. C a ~ p e ? l t e r ,  36. 

3 21. Actions fo r  Purchase Money. 
There is no lien for purclinse money ill Sort11 Carolina, and while the judg- 

ment debtor cannot claim homestead as  against a judgment for pnrchahe 
money (S. C. Constitution, Art. S. sec. 2 ) .  the lien of a mortgage execnted 
to a third person has priority over the judgment lien, xvhen the mortgage is 
executed prior to the rendition of the judgment and prior to an amendment 
putting the titlc to the property in issue. Jnrrc t t  c. Hollaud.  428. 

3 29. Liens and  Encumbrances. 
The purchase of property takes same subject to all liens valid and enforce- 

able against his vendor. Ins .  Co. c. Charlottt., 497. 

1 Actions Against Principals and  Sureties on Guardianship a n d  Ad- 
ministration Bonds. 

An action against an  executor or administrator in his official capacity must 
be instituted in the county in which he qualified unless the action is on all 
official bond executed by the deceased. Tlion~nsson v. P a t t c r s o ? ~ .  138. 

Action on guardianship bond is properly brought in county 15-here bond was 
given and sureties reside, although brought against executrix of principal 
who qualified in another county. I b l d .  

Where statute makes place where bond was given alld sureties or principal 
reside controlling, insolvency of parties is immaterial. I b i d .  

3 4a. Motions for  Change of Venue a s  Matter of Right.  
When neither party resides in the county in which the action is instituted, 

defendant's motion to remove to the county of his residence must be allowed 
a s  a matter of right, C. S., 469, 470 ( I ) ,  iuid the court must dispose of such 
motion before proceediug further in the case, and it is error for the court to 
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retain the cause for trial upon plaintiff's motion founded upon the convenience 
of witnesses and the promotion of the ends of justice. C. S.. 470 ( 2 ) .  although 
after proper removal the court may hear plaintiff's motion. A?. R. v. Th~.o?ccr, 
637. 

WILLS. 

I. Nature and Requisites of Tektamentnry 
Disposition of Prpperty in General 
1. Definition of Will" 
3. Testamentary Intent 
9.  Holographic Wills 

\'I. Rwocation of Wills 
13. Revocation by Testator 
14. Revocation by Subsequent Marriage 

IL. Construction and Operation 
33a. Estates and Interests Created in 

General 
33b. Rule in Shelley's Case 

33c. Vested and Contingent Interests 
33d. Estates in Trust or in Fee  or for 

Life wi th  Remainder Over 
33e. Annuities 
33f. Devisees with Power of  Disposition 
33g. Destruction or Termination of Far- 

ticular Estate and Vesfing of Ke- 
mainder 

34. Designation of Devisees and Legatees 
and their Respective Shares 

4 6 .  Conveyance of Property by Devisees 

1. Definition of "Will." 
A mill is the duly espreswd mind of a competent person as  to what he 

would have (lone after his dent11 with those matters and things over which he 
has the right of control and disposition. Rozintwr 1.. Rolrntr~~e,  252. 
§ 3. Testamentary Intent.  

Paper writing in this case lrcld to disclose the c~nitnus teslandi which fixes 
the character of tlie instrument as  a will. Rou?~trec c. Rowltrec, 232. 
§ 9. Holographic Wills. 

A paper writing in the handwriting of deceased, found anlong his valuable 
papers after his death, and bearing upon its face the anrfnlts t t s t and~.  will 
be declared his will a s  a matter of law. Rounfwe c. Rount rc~ .  252. 

13. Revocation by Testator. 
The revocation of a will by implicatioil in a coclicil is not favored, and when 

a codicil is attached to a will and does not import revocation, but explains, 
i~l ters  and adds to tlie will, the will and codicil will be construed together 
to ascertain tlie intent of the testator. Tonts v. Brown, 295. 

A nil1 may be revoked by any of the acts enumerated in C .  S., 4133. per- 
formed by testator or by some other person in his presence ,111tl by his dircc- 
tion and consent, indicating an intention to revoke same, or by proper execn- 
tion of a subseqnent will or other writing, or by the subseill~ent marriage of 
the testator, C. S., 4134, but n will may not be revoked by verhal declnrations 
and it  is expressly provided by statute that a will may not be revoked by any 
presumption of an intention to revoke on the ground of an nlteriltion in cir- 
cumstances, C. S., 4133. I n  rc Ti'ill of Wntsoir, 300. 

14. Revocation by Subsequent Marriage. 
Tripartite will held not revoked by subsequent revocation by marriage of 

wills of other parties to the agreement. III ye Will of TVntscn. 309. 
§ 33a. Estates  and Interests Created in General. 

A general devise will be construed to be in fee unless n contrary intrnt 
plainly appears. B r i n ? ~  c. Brinn, 252. 

An unrestricted devise of real estate passes the fee. but a general devise of 
realty does not pass the fee when it  clearly appears from the language of the 
will that the testator intended to convey an estate of l rw dignity. C. 8 .  4162. 
stricklnwd v. Jo l tnso~ ,  581. 
§ 33b. Rule i n  Shelley's Case. 

The will in question devised certain lands to trctator's $on for life "and 
then to be divided equally among his male heirs, they to &are and share 
nlike." Held: Even if it be conceded that the wordq "male heirs" should be 
construed "heirs" under the provisions of C. S., 1734, the i~tldition of the words 
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"share and share alike" prevents the application of the rule in Shelley's case, 
and upon the death of tlie son, his sole male heir takes the fee in the property 
by purchase under the will. Chcslt ire v. Drezwy, 450. 
5 3312. Vested and Contingent Interests. 

The law favors the early vesting of estates. Chesllirc v. Drezcry, 450. 
A devise to C ,  for life and no longer, and a t  her death "to her children then 

living and to the issue of such children as  may be dead, per stirpes," conveys 
a contingent remainder to C.'s children, dependent upon their being alive a t  
her death. TVoodli v. Cates, 792. 
§ 33d. Estates in Trust or in Fee or for Life with Limitation Over. 

A devise of land to testator's wife in fee simple mith full power of dispo- 
sition, and a bequest of personalty "to use or sell a s  she may choose" ~ i t h  
provision in each item that  any surplus left a t  her death should go to testa- 
tor's heirs, is he7d to res t  the absolute fee simple in the realty and the abso- 
lute estate in the personalty in the wife, the provision directing or expressing 
n desire for the disposition of the property after the first taker's death being 
void as  repugnant to the absolute estate previouqly conveyed. Pellton v. 
fin~ith, 133. 

Words of request, desire, etc., addressed to devisee mill not create trust 
unless i t  clearly appears testator so intended. Brinn z. Brim?, 282. 

Words of recommendation or request, when used in direct reference to 
estate, are  prima facie testamentary and imperative. Ibid. 

Request for disposition of estate, addresqed to sole legatee and devisee, held 
to create trust under language of this will. Ibid. 

The will in question set up a residue trust in favor of testator's wife and 
son, with provision that the trusts should continue until both of the trusts 
were terminated. The trust in favor of the widow was terminated by her 
dissent from the will. The trust in favor of the son provided that the prop- 
erty should not vest in fee "or pass any title to him or his heirs until he 
nttnins the age of 35 years or dies before that time, leaving issue, surviving 
him." The son died before attaining the age of 35, learing issue him sur- 
riving. Held: The trust estate terminated upon the death of the son and the 
property vested in liis children a t  that  time, and the contention that  the trust 
should continue until the son would have attained the age of 36 had he lived, 
is untenable, there being no expressed intention of the testator that  the 
trust should continue after tlie death of his son. Clwsllirc e. D r e w r ~ ,  430. 

I t  appeared that  testator was twice married, and left his second wife, chil- 
dren by his first wife and one child by his second wife him surviving. The 
will by general devise left his realty to his second \vife, "in lieu of her 
dower," then his personalty to his daughter by his second wife, and then pro- 
vided that  upon the death of his second wife "that all of her property be sold 
and the proceeds to be divided between" the children by his first wife, naming 
them. Held: Taking the setting of the parties and construing the will a s  a 
~rhole ,  it plainly appears that  testator did not intend to devise the fee in the 
realty to liis second wife, and she is entitled only to a life estate in the realty 
wit11 remainder over to his children by his first wife. C .  S., 4162. Strickland 
e. Jolt uson, ,781. 

8 33e. Annuities. 
Annnities to beneficiaries not parties to agreement for distribution of trust 

estate, constitute a charge on whole estate. Latta v. Trustccs, 462. 

5 33f. Devises with Power of Disposition. 
Will and codicil held to convey land to devisee generally mith power of 

disposition, carrying the fee simple. Hoskins v. Jlaf!, 705. 
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TYI1,LS-Co~ltii~ueti. 
3 33g. Destruction or Termination of Particular Estate and Vesting of 

Remainder. 
Cpon tlic tlestrnction of t he  preceding t'state before i t  rcgn1:lrl.y ('spires. ;IS 

n l ic~re  11 widow to  17-lion1 i s  tlc~vised a lifv c.st:lte tlissrnts fi,onl the  will. t he  
ult imate tnkcrs conic into tlitx present enjoyment c~f tllc pr 'qwrty a s  t l ioupl~ 
t l i ~  life tenant hat1 died. C'hczsliirc. c. Urc.lrrll. 460. 

\\'liere witlow. liaving life estate. dissents f rom will, rcmninderm:~n is 
entitlet1 to inimetli:~tc c~njoynit~nt subject to do\rer. Ibitl. 
# 34. Designation of Devisees and Lt~gatoes and Their  specti tire Shal-cs. 

(Dis t r ibut ion  to devisees a n d  legatees  see Executors  a n d  Admin- 
i s t r a to r s  $ 2 1 . )  

\ r i l l  11c.ld to rcqiiire ncronnting for  atlvancernt.nts ill same In;inlier as though 
testator diet1 intestate.  Pc~t.X.c~r c. Eosol~ .  115. 

The will in qnestion, col~s t rued :IS ;I whole, i s  held to derisc. one-third of the  
residuary es ta te  in t rus t  fo r  testator 's  grmitlson unti l  he rc>:~clics thc  age of 
3.j, to be tlc~liveretl to him if lie should I)($ liriiig a t  t ha t  ;rge. C'11c~slii1.c' 2.. 

Ijrctcr!/, 450. 
Hcld: An order dirrcting the  trustees to  pay taxes  OII the  l~onse  and  lot and  

to lieell sanie in repair ,  even t l ~ o i ~ g h  tlie coni~nra t ive ly  small  :~monn t  necessary 
therefor ~ ~ - o n l d  I)(. a t  the  expense of the  hc~nrficinries nntler tlir residuary t rus t ,  
i s  proper, such constructiou of t he  \rill being necessary to cffcctiiate the  pri- 
mary  purpose of testator to provide :L home for  life fo r  h is  : 'gcd and cripplcd 
employee. (:. S., 7985. I,crttu 1'.  JIcC'ot-lilc. 308. 

8 46. Conveyanct. of Property by 1)evisees. ( R i g h t s  a n d  remedies  of 
credi tors  of devisees see  Descent a n d  Distributissn $ 1 4 ;  sa le  of 
l and  to m a k e  asse ts  see  Executors  and  Adminis t ra tors  $ 1 3 . )  

Altl~ongli  contingent remainderman. who i s  one of a definite class ~ inmed  ns 
nlterior talies a f t e r  the  terminntion of :I life estate,  may not convt~y his inter-  
e s t  in fee by tletvl c.xcv.ntrtl prior to tlic 1inl)pening of tlic contingency, bnt 
ul)on the  death  of his life tenant ,  his interest  vests, :md his t i t le inures to  the  
benefit of his grautee by estoppel. 11-ood!~ c. C'ntcs. 792. 

TVITSESSES. 
9 5. Mentality. 

TVlietl~er a w i t n e ~ s  has  sufficient mentali ty to testify i s  addressed to  tlie 
sound discretion of the  t r ia l  court ,  anti the  court's finding a f t e r  rxamining 
a proposed witlieas t h a t  lie had sufficie~it mental  capacity to  testify to  the  
facts,  al t l~ougli  lie had been adjudged insane a t  the  t ime of the  occurrence of 
tlie mat ters  in question, is  not revie~v'tble. Carpenter 1. .  Boylcs. -132 
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COSSOLIDATED STATUTES A S D  1\lICIlIE'S CODE COKSTRUED. 

SEC. 
S ( 2 ) ,  147. I n  special proceeding to  remove administratrix.  her  riglit to 

distributive sha re  of estate may not be determined. I11  i'c L'sttrtr, of 
Bajr ks, 35'7. 

5G. Proceeds of sale to  ninlce i ~ s s r t s  to pay debts of estate is  personalty 
so f a r  a s  necessary to lxry debts, but snrplus goes to heirs a s  re:lltg in 
same manner a s  if sale lind not bcwl had. Liitl;c2i. z5. Lirtkcr, 321. 

Personal rel7resentative mny sc.11 choses in action a t  private sale in good 
fa i th ,  since s ta tn te  lnnlies o1)taining of court order permissive hut not 
n1;uidatory. Fc l fo?~  z'. E'clfo~r. 194. 

Aitlnii l~istrator m a y  sell lantls of the estntc to malic assets only if the  
l)crson;~lty is  il~snfficient. J,ijrhc,v 1'. Liitlic,r. 351. .is long :IS +%state 
rrniains unsettled the  real  property iintlisposetl of is  subject to sale to 
mnlic~ nsscts. 2'rust Co. v. J f c l l c r t t ~ ~ ~ r c ~ ~ r ,  141. 

Statu te  does not prevent comity pnrcliasing certificnte of sale for  t a sc s  
asscswd prior to death froni forcxlosing same ns first lien txven 11c.ntl- 
ing ntlministrntion. Oitilfotd Cozii~tij r. Estcrtc,s ddministratiotr. 763. 

( 5 ) .  Where distri1)ntees of estate a r e  not of eq iu~ l  degree of kinship, 
estate slionld be ilistribnted licr stirpes. 111  re  Es tn tc  of Mi,-~'110. 367. 

Ordin;~r i lg ,  grantlcliilclre~i may not be held accountable for  gifts  f rom 
gr ;~udpurent ,  but nlust accoiuit for gifts  froni grandparent to 1);lrnlt 
before they can inherit  f rom gr;rndl)arent. I'trt.l;c't. 1 . .  Brrsott. 115. 

Upon demurrer,  a pleading will be 1il)er;llly w l ~ s t r n e d ,  :111d thcl ( l e l n u r r ~ r  
owr rn l ed  uliless t he  pleading is  fatally tlefeetive. Tol?r 1.. E't.circ.11, 
360 ; l'curcc c. I'rivette, 601. 

Par tne r  may not sue for  his sole benefit on cause of action accruing t o  
t he  partnership.  T'l~rcadgill t.. Fctttst. 2XG. 

Action on g i~nr t l ia~iship  bond is properly bronght in conntg where Iwntl 
WIS girt311 :ind sineties resided, nlthongh brought against  tw'c,ntriz of 
princip:rl 11-110 qnalified in another c w ~ n t y .  il'lrrm~cc~.ro~i z'. Poftc.~~sott. 
13s. 

470 ( 1 ) .  C'ourt must determine motion to relnove a s  n matter  of r ight 
b ~ f o r e  i t  ~ni ry  proceed fu r the r  in the  cailse. I?. R. r. !/'hrotc.cr, 637. 

4SS. 50.7. Order extending t ime for  filing conil)l:~int for  more than 20 
tl:~ys is  not roid,  nntl action is  pcntling from timv of sorviee of s~ini -  
molls n l~t l  such order. 0'13rintit L~. N ( , ~ ~ u c t t .  400. 

I'roccedilig for  modification of t ru s t  agreenient is  ill t ~ t n .  and nonresi- 
(lent I~t>neficiary is  properly served I)y p ~ ~ l ~ l i c a t i o ~ i .  Czt f to  r. l'rtrat 

,C'o., 686. 
l i e f~ ix :~ l  of t r ia l  court to  require prosecntion l ~ o n d  in action to  abate  

pnblic n l~isnnce  is  not a1)peal:lble. ( 'ctt 'pc~~tc~r z'. Ro,t/lf's. 432. 

I>efend;~nt 's  bond in ejectment is  siifficiel~t if in rnl)stantial compli:n~ce 
with st ; l t~ite.  Clegg r. C ' a ~ t r d ~ ,  228. 

Whcu action inrolviag title to realty is  insti tuted in coiintg in which 
lancl lies, the  action itself is  notice and  no notice under the  s ta tu te  i s  
rcqr~iretl, but action to  recover l~a l :~nce  of pnrcli;lse money tlne fo r  
land i s  not action involving title to renlty. Jnt.t,ctt r .  Hol l a~ td ,  4%. 

.\ction to set nxitle f ~ r c c l o s n r r  sale is  improl~er lg  joinc~d with action f o r  
d:lniagcs for  ~vrongful  f o r e ~ ~ l o s t ~ r e .  S ~ ~ r i t l ~  I:. Lniid Bt l t~k,  343. 
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SEC. 
518. Ground of demurrer  othclr t han  fo r  failure of tlie cc~n~p la in t  to s t a t e  a 

cansc of action or for  wan t  of jurisdicstion may be waived by failure 
to  demur  in :apt timt>, but a s  to these tn-o gronnil$ t leml~rrer  may  he 
intrrposcd a t  nny time, even in the  S i~pr rn i e  Conrt  on appeal. C'rci.. 
pcn t o  v. Boulea, 432. 

,536. Trinl  court  1 1 : ~  cliscretionary power to  permit plaintiff to  file colnpl:~il~t  
a f t e r  expiration of s ta tu tory  time. O ' I l r ia~l t  G. Bolnct t ,  400. 

547. JIotion to amend 1)y substi tuting name of co r l~o ra t io i~  fo r  i~ilnle of i i~d i -  
vitlual defendant l/c,ltl 11rol)erly tlrnied. Hovsrd I.. I ' e a i ~ l ~ ~ ~ c ~ ~ r .  2-10, 

564. Charge construed a s  a whole ltr~ld not olrjrc~tion:ible a s  express i l~g 
opiuion oil eritlcnce in stating contentions of the  Slate.  S. 1;. l \ . i l roz.  
(iti,?. histrnction tha t  record evitlciicc est:~blisl~etl  plaintiE's cl:1ii11 
lrcltl not e r ro r  :IS exgrcssion of opii~ion by conrt ,  since context of 
instructions discl0sc.d t ha t  court W:IS st:Itii~g wha t  record eritlcuc,c> 
showed in reviewiug the  evi(1rnc.e a s  reclnirc>tl I)!- tlie statutc.  . l I~~ i . i~~~ lT  
1.. I~i ' id!]~' ,~.  123. Instrnctioll t ha t  t l irre " \ ras  evidence tt'll(lil1:: to 
sho\v" certain fact ,  said while s ta t ing  contviitions of parties. Irc'ltl I I O ~  

e r ror  a s  exl~ression of ol)iiiion by the  court. AS. r .  .4'ims, 390. ('11;lrgc 
lrcltl not violative of t h r  s ta tu te ,  and t1efend:nit m:ty not coinpl;tii~ 
: ~ t  f~1il11re to defiitc tcrnl  "p]'i,~~cc fnric. eviclenr.c~," t h r  cxrror, if :tiiy. 
being in his favor. 9. 1.. Epps,  TO!) .  In 1)rusecntion under ( 2 .  S.. 4236. 
\\hen c~videitce cstnl)lishes tlefend:ti~t 11:ttl in his possession irnl~lci~it~it ts  
of Iiouscbrealiing within ji~dic.ial Iino\vlctlgc of court ,  court  i1erc1 not 
define the  term. S .  1'. T-ick, 3 3 .  Court inay liot instruct  jury \vli ;~t  
the  age of testate \\-as or t ha t  his life expectancy was  a stated 1111nil~~r 
of Fears. Schust ia)~  v. Votor  Li?lcs, 770. 

565. Evidcncae of good character  of de fe~ idan t  oil t r ia l  fo r  murder  is snlwrdi- 
na te  fcnture,  mid failure of court  to rcfer thereto will not be held for  
e r ro r  in absence of r eq i~es t  fo r  i n s t r l~c t io~ i s .  N, c .  Sinrs. ,7!1O. 

57s. Court's power to malre addit ional findings nl)oil ~ c v i c w  of rclfrrc~b's 
report  is  limited by requirement tlint :~cltlition;tl fintliiigs mnst I)(> 
snp~mr ted  by evidence. l'lircadyill c. I.'uusf, 226. 

;!)5 ( 4 ) ,  597 ( b  j .  I n  action in ejectment . j udgn~e i~ t  may be rcndercd by 
default  final fo r  wan t  of bond 0111~- 011 a Monday. Ckgg  v. C'cl~~rtl,~/. 
258. 

600. 111 order to set  asidc judgnlent uilcler this section conrt  lnust find fac ts  
coi~s t i tu t ing  a meritorious defe i~se ,  ant1 mere finding of n "meritorions 
defense" is  insufficient. P a r ~ e l l  v. ZL.C!J, 6-44. 

G14. Judgment creditors a r e  c~ntitled to s1i:u.e pro  r a t a  ill property :~ccluircvl 
by debtor subsequent to  doclieting of judgmelits. Linl;cr 1.. l,it~l;c~i~. 
352. 

ti28 ( a -o ) .  Criminal mat ters  may not be detcrinii~ed in prowedings under 
L)eclaratory Judgment Act. Caloctt c. -1lcGcuclr~j 1. 

634. Exception to  charge on ground t h a t  i t  fai led to comply with ni;li~tlate 
of th is  section, mitholit specifically pointing out  deficiencies, i s  too 
genc.ral to be considered. Rooks C. li'rucc, 58. 

712. Affidavit lrcld sufficient to support  order fo r  cxamii~at ion  of judgment 
debtor concerning ehoses in action subject to  execution. Bccirl; :. 
Hirlto~r,  lG'2. 
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COSSOLIDATED STATUTES-Contimted. 
SEC. 
845, 846. I n  action to restrain cutt ing of standing timber when tlie facts a r e  

in dispute, ordinarily temporary order sliould be continued or de- 
fendant  be required to  give bond. Lazc l~o?~  a. M c l r t l ~ n t ' ,  260. 

854. I s  not apl)licable to  action to abate  a public ~iuisilnce ~uicler C. S.. 3180. 
Car.pcilto c. Boulcs, 432. 

806. Fai lure  to  accept tender of judgment works i t s  withdrawal.  Luvlbct' 
C'o. c. Pcrq / ,  933. 

970. Common law which has  not been provided fo r  in whole o r  in par t ,  o r  
abrogated o r  repealed by s ta tu te  and  which i s  not obsolete, is  in force 
in th is  State.  Wells c. Ills. Co., 178. 

978, 985. Criminal contempt is  tlie commission of ill1 ac t  tending to intc'rfere 
with administration of justice;  civil contempt is  rernedy for  enforcc- 
inent of orders in the  equity jurisdictioli of t he  rourt .  D u o  c. Ugov, 
634. 

978 ( 4 ) .  Court sho111d find husband's financial condition on contempt 1ie:rl'ing 
fo r  fa i lure  to comply with order fo r  support. Vafcylrcln 8. T7truykair, 
189. Willful refusal  to  pay alimony a s  ordered by tlie court  is  civil 
contempt. Dyer  ,u. Uge?', 634. 

981. I'oncr to punish for  civil contempt i s  not limited to  th i r ty  days impris- 
onment. Ducr  c. Duct', a 4 .  

1020, 5003 ( 1 ) .  Coroner has  no author i ty  to perform autopsy in cases  lier re 
there is  no suspicion of foul play. G u t ' g u ~ ~ i o u ~  c. Siml)so?~, 613. 

1330. Pleadings must be writ ten illid verified in  action against  city in justice's 
court. I iu l tc  v. Lcxitigton, 779. 

1334 (63)  to ( 5 7 ) .  City may not t ransfer  one fund to another except from 
general municipal expense fund. Si?tg v. Chcii~lottc, GO. 

1624 ( 2 ) .  Advancement is  gift  iw pmscrlt i  from parent to  child and ortli- 
nnrily s ta tu te  does not apply to  gifts  from grandparent to grandcliiltl. 
IJarker v. Easoll, 115. 

1659 A. Husband unlawfully abandoning wife is  not entitled to divorce on 
ground of two years separation under ch. 100, Put)lic Laws of 1937. 
I 3 i . o ~ ) ~  v. Bt'otcn, 347. 

1734. Devise to  A. for  life a n d  then "to be divided equally among his male 
heirs, they to share  and  sha re  alike." Held: Even conceding t h a t  
"male heirs" shonld be construed "heirs" by provision of the  statute,  
t he  rule in She1lc~ 's  case does not apply because of the  addition of the  
words "share and sha re  alike." Cheshire v. Drewt'u, 450. 

1793. Par tne r  in intestate's firm may  not testify a s  to transactions o r  com- 
munications with intestate in action against  estate. Fciuier c. 
Tucker, 419. Testimony of conversations wi th  a par ty  to the  action 
in which witness related to  t he  par ty  statements made by a decedent 
is  not in contravention of the  statute.  Allen v. Allen, 264. "Pcmon 
interested in tlie event" i s  one having direct pecuniary interest, mid 
husband i s  not interested pa r ty  in wife's action. Ibid.  

1799. When defendant does not go upon s tand and does not offer evidence of 
good character,  his character  i s  not in issue and  i t  may not be im- 
peached by the  State,  but instruction on State 's  contention t h a t  
defendant associated with cotlefendants lteld not er ror  in absence of 
objection. S. v. Proctor,  221. 
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COXSOLIUATEU STAT17TI.;S-('of! ti111ic'd. 
SEC. 
1 4 4 ,  2 1  1 4 .  1)efendant's eridtl~icc. Irc,ltl ti, r s ta l ) l i s l~  t h a t  eontr:lct s u c ~ l  on 

rc1:ltctl to  cotton fn tu r r s  nlltl t11~1t eo11tr:lct \\-\-a>: roitl. I"c2?ifrczr 1 . .  

T r c l r ,  1 C11. 236. see. 2. Piil~lic 1,:1\rs of 1!)31, 1~11eali11g the  a lwrc  
s t a tu t cx  dotv not a l q ~ l y  to  eontrncts liiatlc 1)rior to i t s  cnactmmt.  
Ihitl. 

2346. 11~1s IIO applic:~tioli to tlis;ll)ility lwlickfith ~):ay:rl)le n1111nally under te rms 
of i n s ~ ~ r : ~ ~ i c '  policy. Il'c,lls r'. 11r.s. Co.. 17s. 

2435. 2437. TVllcre actioti ~ u ~ d c r  C. S.. 2433, is t l isn~isstd,  ri~:ttvri:~l f u r ~ ~ i s h e r  
ni;ly ~)rocc,td ~ u ~ t l c r  ('. S.. 2437. 1,111nb(,i. ('0. 1.. l ' f ' ~ , i y ,  533. 

24!)2 (5011i. I i c ~ f n ~ i t l i ~ ~ g  bonds :Ire eutit1c.d to  I)(' scc'nrcd by a l l  r ights iuld 
l ) o \ ~ c ~ r s  of t:lsntion wl1ic.11 formed p&rt of obligaxtio~~ of original bonds, 
and  l i ~ l o r  l ~ g i s l a t i r o  l i n l i t n t i o ~ ~  on t n s  rat(% is ilioper:ltire a s  to r e f n ~ ~ d -  
iug bontls. Ua~il;  v. 13rysoii ('it!/. 163. 

2515. Contr;rct b c t w c t ~ ~ i  l insl~;~n(l  :inti \\-if(. rc>l;tting to  h t ~ r  rcnl property i s  
roitl if not in wr i t i~ ig  :lnd :~ck~~o\r lc t lge t l  ;I?; rrq~lii 'ctl by the  statute.  
.I(tc*l,'so~r 2:. Hcrrlc'tt. 505. 

"21 !4ti:1 J .  Opc'rntio~~ of truck 011 hig11w:ly a t  sl)twl iri i ~ s c w s  of 3.7 rllilrs 
1 ~ 1 '  lionr is  only ~ ~ v i ~ ~ r t r  ftrric, csri(1oncc. of ~~c'giigtvicc' ; ~ n d  not ~ i t g l i -  
gc.11c.c lwr so. Lntlitr~ri c. h ' t ~ ~ t ~ i l ~ ~ j  ('0.. 15s. 

2fXl (G ) ,  (151 ) ( e )  , ( g  i . Ik~fi~nc1~11its opt,r;~ t i ~ i g  s t o l ~ ~ : ~  c ~r :tnd r c ~ f i ~ s i ~ l g  to  
stop in r c q ~ o ~ l s e  to sirc.11, lic'ltl illt~g:rlly rc4sti1ig : ~ r r c s t .  S, 1.. I'(I,I/IIc, 
711). 

2 1  0 1~'ailnrc to stop I~c~forc  e ~ ~ t e r i ~ ~ g  t l i rongl~ strc,et intersretion is  not 
~~c,g l ige~rce  pc'i' sc. hilt only c r i t l t~~ lc~c  to  I)(, cw~~sit lc~.c~tl  wit11 otllcLr clri- 
tltsncc in the  c;rse. St~bastiair r .  .Ilotor 1,iirc~s. 770. 

2712. 2713. 2714. O W I I P ~  signi11g pt3titii111 :III(I 1):1yi11g i~ist :rI lmmts witl~oil t  
ol)jvetiou n : ~ i r e s  r ight to  c.orrcbction of :ISS(MI~I( 'II~:; .  117alic, I . ' o ~ ~ , s t  1.. 
G1111c!j. 494. 

27!)1. 27112. 2A07. 280S. Pri\-:~tc, 1,:1\rs of l!):il. 11s : ~ ~ n c n t l c ~ I  Iry ch. 149, Pr i rn t c  
I a s  I 1 Ori l inar i l~ . ,  1mwc.r of ~ ~ l i i ~ i i r i p : ~ l i t y  to ~ o n s t r ~ l c t  mid 
olwr:~te power plant outsitlr of city limits i s  limited by proprietary 
po\rt,r to opor:lte iitility 1)rinlnrily for I)cx~~c,tit of it:; citizens only. ant1 
si~c.li po\vc'r is  fnrtlirbr litnittvl by the  p r o r i s i o ~ ~ s  of the  Itereuue I<ond 
.\c+ of 1!)35. siucti s c~ . .  2!)Ci!) (13  i .  e s l ) ~ . c ~ s l y  r c y ~ n l s  i ncons i s t c~~~ t  prori-  
siolis of 1)rior acts. 1I~illit111i.so1~ I . .  Iliglr I'oiirt, 96, 

29U). JInnic i l~al  Fiscal Control Act prol~il) i ts  city n l ; i l i i~~g :~ppropriatiou : I I I ~  

l (>ryiug t:rs for  coninion c ' ( ~ ~ i t i n g ( > ~ ~ t  f1111d. S~II(J  I , .  Clr(~rlott(>. GO. 

29611 ( 3  ) .  (13  ) .  Rercbluie Ro~icl Ac.t of I!):% mitliorizes municignlities to  con- 
s t ruc t  ant1 oper:rte utilities 11rininril.v for  I~twcfit of i t s  ow11 citizens 
0111y. l l T i l l i ( ~ ? ~ r ~ ~ ~ i r  ?.. IIi(17i I 'oi~it ,  96, 

31SO. l ' r o r i s i o ~ ~  for  nl):rtcnicwt of p i~bl ic  n l ~ i s ; ~ ~ ~ c . c , s  is  rali i l  a s  esercise of 
policc po\rer. C'ctrpor t t , r  z'. B o ~ l c s ,  432. 

3 1 S L  111 :rction to al~:~tcs public ~ ~ n i s : l ~ r c c ,  ev i t l c~~cc  of g e ~ ~ e r a l  rcput;rtin~i of 
tlic, place in question i s  conilwtent. C'c~i.pc.?itc~r c. Bo!/lt>s. 432. 

31S6. 111 ac t io~ i  to  :ll~ate a piiblic nn i s :~~~cc , .  wlic'tlier court  slionltl allow cle- 
f w d a n t  to g i r e  bolitl to c:wcel t t m l ~ o r ; ~ r y  orticlr of nbnteme~i t  is  a 
n1:lttor r w t i ~ i g  ill i t s  so~11id ( l i s c r e t io~~ .  Ct~rp('irt('i. 1.. BO,II~CS, 432. 

6 ' -, .li(c.). I s  110t rty)(':11(~1 by ell. 4!), P11l)lic L a ~ \ - s  of 1037. 8. 1 . .  E p p s ,  709. 
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SEC. 
3379, 3411 ( j ) ,  C11. 40, Public Laws of 1937. Evidence of illegal l~ossession of 

intoxicating liquor fo r  purpose of sale hczld sufficient for  jliry. S. .I:. 
L i b b ~ ,  682. 

3400. Second offense of ~ n ; ~ ~ ~ ~ l f n c t l ~ r i n g  spi r i tnol~s  liqnor is  n felony. S. I.. 
Pn~~dr r so t z ,  381. 

3411. Tnrlington Act is  not repealed hy clr. A!), Public I,:lws of 1037. 8. r.. 
Epps, 709. 

3536, 3.737. 353'3 ( a ) .  I3ridt~nce Ircld not to show willflil rio1;ltion of prorisioll 
for  segregation of r:tces on b11s. S. z.. Horris.  758. 

3560, 3,761. The indexing of deetls i s  a n  essential pa r t  of tlltsir rrgistrntioll. 
Uotm~trtr z.. Uooclt~~cr~r. 406. 1)ertl proprrly inilcsetl ~ i n t l r r  name of 
grant re ,  but indexed untler wrong initials of g r i~n to r ,  111,ltl inrffectirrk 
a s  ag:~inst r r rd i tor  of gr; \ntor.  Ibid. 

3836-3838. Ch. 40. Pnblic-I.ocal 1,nn.s of 1913, ri.l:~ting h) c.;lrtn;lys in JI;~tlison 
County, Ircltl roitl, mid therr forr  t h r  general nvt ix lrrltl in forcr ill 
the  county. T~crld~'o~rl)  7'. E ' o y ~ t s o ~ r .  I!%. 

3836. Petit ion for  estnl)lishment of neighlmrliootl pnl~l ic  ro:~tl nred not n l l r w  
right of t?asenwnt in petitioners. I'('~IIw I., I ' t ~ i r ~ f ~ t t ~ ~ .  501. 

4134, 413.3. Tripar t i te  will Ircld not rcroktd  by s n l ) s c ~ l ~ ~ c n t  r r rowt ion  I)$ mar-  
ringe of other parties to  the  :rgrc~enlrnt. IJI t~ T17ill of lT'crtno11. 309. 

416'2. Generill tlcrise of renlty txrrit,s t he  fee nnlrss tcvlntor's iintcnt to coli- 
r e g  estate of less dignity clc';~rly :t1)~r:1rs. ill111 i i n d ~ ~ r  will ill this castL 
devise lct,ld to create life estnte only in first tnkrr .  with renx~indcr  
o re r  to testator 's  cl~il i lrrn.  Btt~ic~X~lo~rd 1..  .lolr~r.uo!r. 5S1. Wtrrds of 
requrst ,  drsire,  etc.. ntltlressetl to tltarisei. will ilot crt>;ltr t r w t  m ~ l e s s  
i t  clearly appears t ha t  trst:ttor so i n t t ~ ~ ~ i l c d .  11rit111 I . .  Ijrittt!. 2 S 2 .  

4170. Adminis t r ;~ tor  with the. will :111neset1 h:rs al l  the  rights. 1)o\rt1rs :~nt l  
tlnties a s  if he  had been nainetl esecntor in the  will. Jo~rt 's  I.. 1l7ort'c3~r. 
730. 

4171, 4173. Common law misdelnen~lors pnnis1lal)le by i~npr isonmcnt  in p tv~i-  
t rn t iary  wider C. S., 4173. art. m;lde frlonies by C'. S.. 4171. G. 1. .  

 spire?^. 46. 
4900. J I n r t k r  in first drgree is  intentional Itilling of Iinmnn being with mnlicr 

and with premeditation nnd delil)eri~tion. S .  L-. Por!ltic, 719. Eridencc~ 
of dcfenc1:tnt's guilt of nlnrtler in perlwtration of robl)crg Ilcltl to 
require snhmission to jury on charge of first degrer in~i r t l r r .  S. 1'. 
Errom, 16. 

4204. Indictment and  eridence Irrld to  \ r ;~rr :mt  snbn l i s s io~~  of both cnrnnl 
l<no~rledge of prosrcutris .  she bring lunder 12 yenrs of ngc. ant1 nit11 
force a g a i m t  her  will. S. 1:. . JO~I~I .YOII ,  389. 

4214. Pres~impt ion from use of deadly n-cA;~pon does not :~pp ly  to  ;~ss:rnlt t.;rst%. 
but only to prosecntions for  hoinicitlt.. R. 1.. Ccot~crt.. 1-70. 

4236. Offense of possessing implements of honsehrealiing withont ln\rful  
e s c n w  does not require proof of any  intent or "iinlnwfnl we." m i l  
court  will t ake  jiidicial knowledge tha t  certain :~r t ic les ,  tnlten ill 
con~l)inntion. a r e  "other i n ~ g l ~ n ~ e ~ ~ t s  of 11onsel)re;tlting" \ r i t h i ~ ~  ~011 -  

teml)lntion of statute.  6. c.  T'ick, 23.7. 

4'287. E ~ i t l r n c e  Irc31d sufficient for  jnry on charge of nrongfnlly disposing of 
~nortgnged chnttels. S. 1 ' .  Hrrrt. 804. 
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Possession of lottery tickets raises primu facic c m e  of violatioil of 
s ta tu te ,  and  evidence in th is  case 71c.ld snfficicnt for  jury. S. c. .loitex, 
G40. 

111 prosecntion for  tlrn111;en driving, instruction t l ~ l t  defendant w a s  
i i~ tos ica ted  if he had clrlink enough to make him ac t  o r  think differ- 
ently is  witliont error.  5'. 2;. Har r i s ,  648. 

I n  1)rowcutiun for  willfnl fa i lure  to support  illegitimate child, fa i lure  
of indictment to charge spec~fic dntc of the  month the  offence w a s  
co~ i~mi t t c t l  i s  not fatal .  S. 1.. O l t ~ c r ,  386. 

Evidence 71(,2d to  require submission of question of guil t  of lcss degrees 
of the  crime charged. 8. c. I~'c~!/d, 617 : S. 2:. B i i r ~ ~ c t t ,  153. 

011 motion to  nonsliit, a l l  evidence must he considcrcd in light most 
favorable to State.  S. a. Smouk. 79. 

S ta te  may appeal f rom jndgincnt of not guilty rei~tlered on a special 
verdict. S. v. IJ~ICIWICC, 674. 

4 ( 4  ( 5 )  ( 7 )  ( 8 )  ( 9 .  Housing an t l~o r i t )  c.reated under the  s ta tu te  is  a 
mnnicipal corporntion a n d  is  for  a public purpose fo r  n-hicl~ t h e  
General Assembly may crcatc a mu1iicip;il corporntion. and  the  inethod 
fo r  tlic selection of i t s  meml~e r s l~ ip  is  not mi ~ i n c o n r t i t u t i o ~ ~ a l  clelega- 
tion of nutliority. TI'( 11s z.. Housrllg -11tt7torrt~, 744. 

6353. Mutual co~npany  must show l c ~ y  of addit ional :isscssnicnts in conforniity 
with s ta tu tory  provisions in order to  enforce forfllitnrc for  nonpay- 
ment. d b c r ~ t c t h y  2:. 111s. C'o., 23. 

6437. Other insnra11c.e issncd to person liaviiig separ:rl)lc~ insurable i~ i t c~ res t  
does not violate provision a g a i i ~ s t  :~dtl i t ion:~l i n s ~ ~ r a l ~ c r t .  Ilr.!~c~?t 1'. 

111s. Co., 391. 
6460. Evidence licld to  disclose f r aud  in  procuring delivery of policy issued 

wi t l~ou t  ~nedicnl  esaniinatic~n. I3utlcr c. 111s. Co.. 384. 
SO07 (1) to  (29 ) .  Act regulating practice of pliotogr:lpl~y i \  conctitutionnl :~iicl 

 lid. AS. c. L a ~ c r c ) ~ c c ,  674. '. ')', (3--, 5012 L). Court  i s  not required to  sentence fiftee~i-:;ca:~r-oltl boy, co11- 
victctl of ca1)itnl crime, to reformatory. S. G .  Stllifir, 209. 

7971 (92 ) .  Protest  in str ict  compliance v-it11 s tn tn te  i s  nectwary  in order fo r  
tnxp:~yer to m:lintain action under this section. :III(! anticip:ltory pay- 
ment is  not ~ i n d e r  protest ,  but b a l : l n ( ~  pilid ~ n d e r  11rotest a f t e r  est:ll)- 
lisliinent of t n s  ra te  will be taken a s  in 11ayment of illegnl levies. 
P o z c o  Co. a. Clay Count!/, 6'38. 

798.7. Trus tee  held properly directed to  pa) t a se s  and prescLrvcs prol)r'rty 
~wndiiif  termination of the  trust .  Lfrftcl 1.. VcCoi~/;k,  508. 

7987. Lien fo r  t:rses is  prior to  a l l  otlicr lieils. Glti1fo1.d C o ~ c ~ r t ! ~  1'. E's?rrtc,s 
ddnr ill istratioir, 763. 

8036, 8037. Licii for  t : ~ s c s  is  continnctl in favor of lioltl(,r of wrtificate of si~lc. 
l)y sul~rogntion.  Gzt ilfortl C!o1111t?j I.. Estcttc's At7r11 in ist~xtioir .  763. 

SO3i. Aincii t ln~c~i~t making t rue  on-llcr ~ l ~ f ( ~ l i i l : ~ i ~ t  is  not c o i ~ t i i ~ ~ l a t i o n  of origi- 
na l  sn i t  to  foreclose t a x  certificnte. Tl'csirtlcll I . .  h'cc~i,hoi~o. 540. Colnity 
purc~l~usii ig certificate of sale for  t a x s  :~ssc~ssrcl prior to  tleatll of 
insolrc~nt acquires first lien. whic.11 it. ]nay foreclc'sc by c4vil actioli 
pending administration.  Glcilfor'd Co~c,~t)/  I . .  Estcctc~s ; I t l )~ l i~~ i s t r cc t io~~ ,  
763. 
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COSSOLIDATED STATUTES-Contiizucd. 
SEC. 
SOY1 ( i ) ,  subsecs. j a n d  f .  Death of employee must result from in jury  by 

accident arising out of and  in the  course of the  employment in order 
to be compensable. Ple?nnzons v. White's Serciccj, Inc., 148. Death 
f rom hydrophobia Acld  not result of accident ilrising out of employ- 
ment. Ibid.  

b05l ( i ) ,  i u ) .  State  employee engaged in farming operations 011 Sta te  f a r m  
is corered by Compensation Act. Burbour v. S tu tc  Iiospitcll, 515. 

bO8l ( r ) ,  ( l i ) ,  ( I ) ,  ( 2 ) .  Employee bound by Compe~lbation Act may nut 
lnaintain action a t  common law for  dibease  no^ compensable under 
the  act. 3 I t~ rphy  v. Anwrican Etlha Covp., 218. 

hub1  ( t ) .  Evidel1c.e held sufficient to support Commicsion's finding tha t  acc8i- 
dent was  not result of employee's intoxication. Rroolis c. Rrtn ~6 
Wheel Co., 518. 

SO81 ( r r ) .  Evidence held to  support  finding t h a t  employee was  resident of 
tlie Sta te  a t  time of the  accident. Brooks v. Rint & 1Vheel Co., 518. 

SO81 ( n n n ) .  Indust r ia l  Commission should make such specific and  definite 
findings a s  will enable t he  courts on appeal to determine whether 
general findings a n d  conclusions should stand. Singleton v. Lawdt-l! 
Co., 3%. 

8081 ( r r r ) .  Allowance of attorneys'  fees fo r  claimant held proper. Ht'ooks 
v. Rinz & Wheel Co., 518. 

COSSTITUTIOS,  SECTIOSS OF,  COSSTRUED. 
ART. 

I ,  sec. 17. Provision of C. S., 3180, fo r  abatement of a public nuisalice by 
temporary order without bond, a n d  sale of tlie personalty nntl the  
closing of the  property fo r  one year upon the  verdict of the  jury doer 
not impinge th is  section. Curpexter 7.. Boyles, 432. Denial of ninle 
defendant's motion to  quash fo r  t h a t  wornen were excluded from jury 
hcld not prejudicial. S. v. Sinzs, 590. Act regulating practire of 
photography does not violate due process clause. S. c. Lawrorce,  674. 

I ,  see. 31. Act regulating practice of photography does not create nionop- 
oly. S. 2;. Lawrence, 674. 

I ,  see. 35. Establishment of car tway involves taking of private property 
by eminent domain, a n d  s ta tu te  prescribing procedure for  establish- 
ment of car tway \vliich does not give owner notice and a n  opportunity 
to  be heard is  void. IValdt-oup v. P e ~ g u s o ? ~ ,  198. 

IV. see. 1. Under full  fa i th  and  credit  clause, judgment of another s ta te  
will bar  action in this Sta te  if such judgment would bar  tlie action in 
the  jurisdiction which rendered it. Law v. Cleveland, 289. 

IV, sec. 13. Although Supreme Court  may review evidence on appeal in 
injunctive proceedings, when there a r e  no exceptions to  the  findings 
of fac t  the findings a r e  conclusive. Willinntson v. High Point,  06. 

V, see. 4. Limitation prescribed by th is  art icle in~poses  definite check on 
increase of debt except with approval of voters, and  the  limitation is  
in addit ion to  the  limitation prescribed by Art.  VII ,  see. 7, and  Art.  V, 
see. 6. Halluburton v. Board of Education, 9. County may not bor- 
row money fo r  necessary expenses without vote when i t s  outstanding 
debt was  not reduced dur ing prior fiscal year. Ibid.  Word "debt" 
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Y I I ,  sc,v. 7. TThat a r e  "ncbccw:~ry c s ~ i r ~ ~ s t ' s "  of vorurt!. is  q~~c , s t i o~ r  for  c m ~ r t s .  
I ' o l r o  Co. 1.. C'ltr!~ Lfoco!t!/, 6!)S. L\irl j~jrt  is n o t  ~~cv~c~ss:rry c ~ s ~ w ~ l s c ~  of 
(5ty. : I I I ~  i t  I I ~ : I ~  not i s s~ iv  1)011(1s for  il l? 1)1ir11ow of o1wr;ntiirg. I I I : I~II -  
t i l i~~ i i rg  n~rtl  inrprovilrg i t s  a i rpor t  w i t l ~ o ~ i t  :I rot('. Si11q !.. Clinrlottc', 
60. 13o11tls fo r  m1i11ic~i~111 power plnnt :rre fo r  I rcessnry cspellse. 
~ ~ ~ ~ ~ ~ ~ ~ l l l ~ Y O l l  C ,  II;{]?l I10;1lt, %. 


